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	In Mauritius, as elsewhere, the courts are routinely called upon to consider whether an unconvicted suspect or defendant should be released on bail, subject to conditions, pending his trial.  Such decisions very often raise questions of importance both to the individual suspect or defendant and to the community as a whole.  The interest of the individual is of course to remain at liberty, unless or until he is convicted of a crime sufficiently serious to justify depriving him of his liberty.  Any loss of liberty before that time, particularly if he is acquitted or never tried, will inevitably prejudice him and, in many cases, his livelihood and his family.  But the community has a countervailing interest, in seeking to ensure that the course of justice is not thwarted by the flight of the suspect or defendant or perverted by his interference with witnesses or evidence, and that he does not take advantage of the inevitable delay before trial to commit further offences.  In this appeal the Board considers the principles which should guide the courts of Mauritius in exercising their discretion to grant or withhold bail.


The Constitution

	The 1968 Constitution is, by virtue of section 2, the supreme law of Mauritius.  Section 3, in Chapter II (“Protection of Fundamental Rights and Freedoms of the Individual”), provides (so far as relevant for present purposes):

“It is hereby recognised and declared that in Mauritius there have existed and shall continue to exist without discrimination by reason of race, place of origin, political opinions, colour, creed or sex, but subject to respect for the rights and freedoms of others and for the public interest, each and all of the following human rights and fundamental freedoms –

(a)	the right of the individual to … liberty, security of the person and the protection of the law; ...

and the provisions of this Chapter shall have effect for the purpose of affording protection to those rights and freedoms subject to such limitations of that protection as are contained in those provisions, being limitations designed to ensure that the enjoyment of those rights and freedoms by any individual does not prejudice the rights and freedoms of others or the public interest.”

	Section 5, in the same chapter, is directed to protection of the right to personal liberty.  So far as relevant for present purposes, it provides:

“(1)	No person shall be deprived of his personal liberty save as may be authorised by law –
…
	(d)	for the purpose of bringing him before a court in execution of the order of a court;

(e)	upon reasonable suspicion of his having committed, or being about to commit, a criminal offence …

(3)	Any person who is arrested or detained –
(a)	for the purpose of bringing him before a court in execution of the order of a court;

(b)	upon reasonable suspicion of his having committed, or being about to commit a criminal offence; or

(c)	upon reasonable suspicion of his being likely to commit breaches of the peace,

and who is not released, shall be afforded reasonable facilities to consult a legal representative of his own choice and shall be brought without undue delay before a court; and if any person arrested or detained as mentioned in paragraph (b) is not tried within a reasonable time, then, without prejudice to any further proceedings that may be brought against him, he shall be released either unconditionally or upon reasonable conditions, including, in particular, such conditions as are reasonably necessary to ensure that he appears at a later date for trial or for proceedings preliminary to trial; and if any person arrested or detained as mentioned in paragraph (c) is not brought before a court within a reasonable time in order that the court may decide whether to order him to give security for his good behaviour, then, without prejudice to any further proceedings that may be brought against him, he shall be released unconditionally.”

It is unnecessary, in this case, to recite the terms of subsection (3A), which derogate from subsection (3) in certain defined circumstances not applicable to the appellant.  Section 10(2)(a) of the Constitution gives effect to the presumption of innocence.

	Two points may be made on sections 3 and 5 of the Constitution.  First, they reflect in very explicit terms the tension which may exist between the rights of the individual, viewed in isolation, and the wider interests of the community as a whole.  The Constitution seeks to strike a judicious balance between the two.  Secondly, sections 5(1) and (3) and section 10(2)(a) bear a very close resemblance to articles 5(1) and (3) and 6(2) of the European Convention on Human Rights.  This is not surprising since, as has been pointed out, Chapter II of the Constitution reflects the values of, and is in part derived from, the European Convention: Neeyamuthkhan v Director of Public Prosecutions [1999] SCJ 284(a); Deelchand v Director of Public Prosecutions [2005] SCJ 215, para 4.14; Rangasamy v Director of Public Prosecutions (Record No 90845, 7 November 2005, unreported).   It is indeed noteworthy that the European Convention was extended to Mauritius while it was still a Crown Colony, before it became independent under the 1968 Constitution: see European Commission of Human Rights, Documents and Decisions (1955-1957), p 47.  Thus the rights guaranteed to the people of Mauritius under the European Convention were rights which, on independence, “have existed and shall continue to exist” within the terms of section 3.  This is a matter of some significance: while Mauritius is no longer a party to the European Convention or bound by its terms, the Strasbourg jurisprudence gives persuasive guidance on the content of the rights which the people have enjoyed and should continue to enjoy.


Before 1989
	Before 1989 the grant of bail in Mauritius was governed by local statutes but broadly followed, subject to exceptions, the practice established over the centuries in England.  It was recognised

“that the proper test of whether bail should be granted or refused is, whether it is probable that the defendant will appear to take his trial, and that bail is not to be withheld merely as a punishment”: Noordally v Attorney-General [1986]  MR 204. 

In the same case it was recognised, on considering section 5 of the Constitution,
“that the suspect’s remaining at large is the rule: his detention on ground of suspicion is the exception and, even then, if he is not put on his trial within a reasonable time he has to be released.”

The court in Noordally rejected a submission that section 5 did not grant an accused party a right to be at large.

The Bail Act 1989
	In June 1989 the Legislative Assembly passed the Bail Act 1989.  Subject to a limited qualification designed to secure the person’s attendance at trial, section 4 required the release of a person arrested or detained for an offence punishable by fine only.  Section 8, entitled “Circumstances in which bail may be refused”, provided:

“8.	A detainee shall not be entitled to be released on bail where –
(a)	he has broken any condition of bail;

(b)	he has not complied with any other condition upon which he has been released;
(c)	he is not likely to abide by the conditions of his bail, if released;
(d)	his continued detention is necessary –
(i)	for his own protection;
(ii)	for the protection of the public or any likely witness or any evidence;
(iii)	for his own welfare, if he is a child or a young person;
(iv)	for the reason that it will not be practicable to complete the police inquiry if he is released;
(v)	in view of the seriousness of the offence and the heavy penalty provided by law;
(vi)	in view of his character and antecedents; or
(vii)	in view of the fact that he is a fugitive from justice.”

	The terms of section 8 prompt three observations.  First, while specifying the circumstances in which a detainee shall not be entitled to be released on bail, the Act nowhere (save in section 4) provides an express entitlement to such release.  That entitlement must be found in the general right to liberty protected by section 5 of the Constitution, and by implication from the negative terms of section 8, suggesting that bail must be granted in cases not falling within the prohibited categories.  Secondly, the language of section 8(d)(v), read without regard to section 5 of the Constitution, appears to assume that the seriousness of the offence with which a detainee is charged, whether provisionally or otherwise, and the heavy penalty provided by law for that offence, may of themselves render continued detention “necessary” so as to disentitle the detainee from any right to be released on bail.  Thirdly, the Act does not expressly identify the risk that a person may not attend to stand his trial, historically the pre-eminent ground for refusing bail, as a ground of disentitlement, although sub-paragraphs (vi) and (vii) may be understood to address that risk.


	Following the 1989 Act a series of decisions treated the seriousness of the offence and the heavy penalty provided by law as enough, of themselves, to justify the refusal of bail in certain serious classes of case: see, for example, Jogessur v Director of Public Prosecutions [1992] SCJ 65; Bissessur v Director of Public Prosecutions [1993] SCJ 185; Dhooky v Director of Public Prosecutions [1993] MR 340; Boolaky v Director of Public Prosecutions [1995] MR 56; Soobratty v The State [1995] SCJ 277; Director of Public Prosecutions v District Magistrate of Port Louis [1997] MR 158.  In a number of these cases (as also in Labonne (SDC) v Teeluck [1992] SCJ 373) it was recognised that the court had a discretion, but the grant of bail in such cases was said to be contrary to “invariable practice” (Jogessur), “well-established practice” (Dhooky) and “established practice” (District Magistrate of Port Louis).  It was “never allowed” (Boolaky).  Thus the court’s discretion, although acknowledged, was in practice all but emasculated.  The judgments in these cases contain no reference to the general right to liberty protected by section 5 of the Constitution, or to that section, or to the presumption of innocence.


The Bail Act 1999
	The Board was referred, without objection, to the speech of Mr Peeroo, the Attorney-General and Minister of Justice and Human Rights and Minister for Reform Institutions, when introducing the Bail Bill 1999 in the National Assembly.  From this it appears that an important object of the Bill was to recognise the right to personal liberty as an important constitutional right and to re-establish the principle laid down in Noordally v Attorney-General [1986] MR 204 that the rule is that a suspect should remain at large, his detention on grounds of suspicion the exception.  The Bail Act 1989, the Minister said, did not reflect the principle that the grant of bail should be the rule as opposed to the exception.  The new Bill was to be a complete departure from the 1989 Act, so as to make liberty the rule.  Subject to amendments moved by the Minister, the Bill was passed.


	The 1999 Act followed the pattern (although not the terms) of the Bail Act 1976 applicable in England and Wales.  Thus section 3 (comparable with section 4 of the English Act) conferred a qualified right to bail:

“Subject to section 4, every defendant or detainee shall be entitled to be released on bail.”

Section 4 (comparable with Part I of Schedule I to the English Act) specifies the cases in which bail may be refused:
“4.	Refusal to release on bail.
(1)	A Judge or a Magistrate may refuse to release a defendant or a detainee on bail where –
(a)	he is satisfied that there is reasonable ground for believing that the defendant or detainee, if released, is likely to –
(i)	fail to surrender to custody or to appear before a Court as and when required;
(ii)	commit an offence, other than an offence punishable only by a fine not exceeding 1,000 rupees;
(iii)	interfere with witnesses, tamper with evidence or otherwise obstruct the course of justice, in relation to him or to any other person;

(b)	he is satisfied that the defendant or detainee should be kept in custody –
(i)	for his own protection; or
(ii)	in the case of a minor, for his own welfare;

(c)	the defendant or detainee, having been released on bail, has –
(i)	committed an act referred to in paragraph (a); 
or
(ii)	breached any other condition imposed on him for his release;

(d)	the defendant or detainee is charged or is likely to be charged with a serious offence;

(e)	there is reasonable ground for believing that the defendant or detainee has –
(i)	given false or misleading information regarding his names or address; or
(ii)	no fixed place of abode;

(f)	a detainee has failed to comply with section 12(2).

(2)	In making a determination under subsection (1), the Judge or Magistrate shall have regard to such considerations as appear to the Judge or Magistrate to be relevant, including
(a)	the nature of the offence and the penalty applicable thereto;
(b)	the character and antecedents of the defendant or detainee;
(c)	the nature of the evidence available with regard to the offence.”

A “serious offence”, referred to in subsection 4(1)(d), is defined in section 2 to mean an offence punishable by penal servitude (meaning a prison term of some three years or more) or an offence under the Dangerous Drugs Act 1986. Of these exceptions, subsection (1)(a) corresponds closely with paragraph 2(1) of Part 1 of Schedule 1 to the English Act: these are the core reasons for refusing bail.  Subsection (1)(b) corresponds closely with paragraph 3 of Part 1 of Schedule 1.  Subsection (1)(c) corresponds with paragraph 6 of Part 1 as originally enacted.  Subsections (1)(d) and (e) express, as grounds for the discretionary refusal of bail, some of the matters to which, under the English Act, the court is required (by paragraph 9 of Part I of Schedule 1) to have regard in making decisions to grant or refuse bail, so far as these matters appear to it to be relevant.  This involves some difference of approach. But this is also the approach prescribed in section 4(2) of the 1999 Act, and some of the matters covered by paragraph 9 of Part I of Schedule 1 to the English Act are included.  It would seem that an approach broadly similar to that under the English Act was intended.

	The Supreme Court has had occasion to consider the interpretation and application of the 1999 Act in a series of cases, beginning with Maloupe v District Magistrate of Grand Port [2000] MR 264.  Giving judgment in that case, Balancy J said:

“The wording of section 4(1) of the Bail Act 1999 makes it clear that release on bail at pre-trial stage is the release upon conditions designed to ensure that the suspect
(1)	appears for his trial, if he is eventually prosecuted;
(2)	in case he happens to be the author of the offence of which is he suspected, does no further harm to society whilst being at large; and
(3)	does not interfere with the course of justice, should he be so minded.

The rationale of the law of bail at pre-trial stage is, accordingly, that a person should normally be released on bail if the imposition of the conditions reduces the risks referred to above – i.e. risk of absconding, risk to the administration of justice, risk to society – to such an extent that they become negligible having regard to the weight which the presumption of innocence should carry in the balance.  When the imposition of the above conditions is considered to be unlikely to make any of the above risks negligible, then bail is to be refused.”

The judgment made clear that under section 4(2)(c) the court should assess the nature of the available evidence (as, for example, the evidence of an accomplice, to be treated with caution), but should not attempt to make a detailed evaluation of it.  The presumption of innocence, guaranteed under the Constitution, should operate in the applicant’s favour.  Up to this point the Board respectfully agrees with the judgment.  But in its penultimate sentence the judgment concludes:
“As the charge levelled against the accused, albeit provisionally, is one of murder, we find no reason to depart from the standard practice of this court in such cases to refuse a release on bail.”

This sentence sits uneasily with the rest of the judgment, as if contributed by a different hand, and is a reversion to the discarded, pre-1999 Act, approach.  It was later disowned by the Supreme Court: see paragraph 13 below.  The case of Ramasamy v Director of Public Prosecutions [2002] SCJ 266 was, perhaps, close to the borderline.  But the applicant was charged, on apparently cogent evidence, with a serious drugs offence, and there were fears that he might commit other offences and abscond.  It was hoped that trial would not be long delayed, and bail was refused.  There was no discussion of principle, as there was not in Director of Public Prosecutions v Seepersad [2002] SCJ 189, where the Magistrate was found to have considered the evidence in too detailed a manner and to have overlooked the seriousness of the offence and the severity of the penalty for a serious drugs offence.  Coureuse v Director of Public Prosecutions [2003] SCJ 283, another drugs case, was again close to the borderline: bail was refused but the court encouraged an early trial.

Labonne (JV) v Director of Public Prosecutions [2005] SCJ 38, in which the judgment of the Supreme Court was again delivered by Balancy J (after the date of the judgment which is the subject of this appeal), contains a further discussion of principle.  It was reiterated that, as held in Maloupe, above, the court should consider the nature of the evidence, as one of the considerations relevant to the court’s decision, but not make a detailed examination of it.  It was further ruled, with particular reference to the use of the word “may” in section 4(1)(d) of the 1999 Act, to the wide definition of “serious offence” and to the terms of section 4(2)(a), that
“The seriousness of the offence or the likelihood of the suspect being charged with a serious offence is obviously just a consideration to be weighed in the balance and not by itself a ground for refusing bail … Clearly our law was never intended to mean that once a person is charged with a serious offence as defined in section 2 of the Act, he should be refused bail.  Common sense is sufficient authority to hold that the seriousness of the offence charged or likely to be charged is only a consideration relevant to one of the risks, and not a ground by itself.”

In the event, a decision on bail was deferred.  For different reasons, that was also the course adopted in Deelchand v Director of Public Prosecutions, [2005] SCJ 214. 

	In Deelchand v Director of Public Prosecutions [2005] SCJ 215, another case decided after the judgment subject to this appeal, Balancy J again considered the interpretation and application of the 1999 Act in a lengthy and careful judgment.  He referred to section 5(3) of the Constitution, distinguishing between the right to be released on bail and the right to be released if not tried within a reasonable time.  He cited the terms of section 4(1)(a) of the 1999 Act and observed (para 4.6):

“The word ‘may’ in the above section indicates that there is still a discretion to grant bail even where the judge is satisfied that one of the risks in (i), (ii) or (iii) above is likely to materialise, but common sense indicates that except where the imposition of conditions is likely to reduce those risks to an acceptable level, the circumstances at (i) and (iii) above will certainly provide adequate grounds for refusing bail; and that a similar analysis will apply in relation to (ii) above where an offence involving serious harm to one or more persons or to society in general, is concerned.”

By contrast, the consideration listed in section 4(1)(d) was not one which would by itself provide adequate ground for refusing bail, but was only one of the considerations to be taken into account, as held and explained in Labonne (JV) v Director of Public Prosecutions [2005] SCJ 38.  As stated in that case, the function of the law is to reconcile (para 4.9)
“on the one hand the need to safeguard the necessary respect for the liberty of the citizen viewed in the context of the presumption of innocence and, on the other hand, the need to ensure that society and the administration of justice are reasonably protected against serious risks which might materialise in the event that the detainee is really the criminal which he is suspected to be.”

The rationale of the 1999 Act, as expounded in Maloupe v District Magistrate of Grand Port [2000] MR 264, was affirmed.  The “nature of the offence and the penalty applicable thereto” and “the seriousness of the offence charged or likely to be charged” were not to be “viewed in isolation, but in conjunction with any relevant risk” (para 4.12).  Attention was drawn (para 4.14) to the “striking similarity” between section 5(3) of the Constitution and article 5(3) of the European Convention, and reference was made to some of the Strasbourg authorities.  On the facts of the case before the court, the Magistrate was held (para 10.2) to have erroneously treated the likelihood of the applicant being charged with a serious offence as a ground for refusal of bail rather than as a consideration whose significance had to be assessed in the context of all other relevant factors.  In paragraph 10.12 the judge described the reference to “standard practice” in Maloupe (see para 11 above) as an incorrect statement “towards the end of a judgment which otherwise correctly explained the law of bail in Mauritius”.  The Board would respectfully endorse that observation, and the reasoning of the court in Deelchand.

	It does not, however, appear that the reasoning in Deelchand has been accepted wholly without question.  The applicant in Rangasamy v Director of Public Prosecutions (Record No 90845, unreported, 7 November 2005) was suspected of committing a serious drugs offence and was refused bail by the magistrate.  His application to the judge in chambers was referred to the Supreme Court.  That court, in its judgment, acknowledged that section 5(3) of the Constitution was obviously derived from article 5(3) of the European Convention, and reference was made to Strasbourg authority.  It held:

“It follows, therefore, that a detainee has a right to bail – vide also section 3 of the Act and Noordally v Attorney-General and DPP [1986]  MR 204 at p 207 unless there are ‘relevant and sufficient’ – vide the case of Muller v France (1997) decided by the European Court of Human Rights at paragraph 45 – public interest reasons to justify interference with ‘the right to personal liberty of that person presumed to be innocent’ and also section 3 of our Constitution.”

The court referred to the public interest grounds held by the European Court to justify the withholding of bail (the danger of flight, interference with the course of justice, the prevention of crime and the preservation of public order), which it accepted as permissible grounds, but observed that there were other grounds of refusal provided in the 1999 Act which were compatible with the Constitution and could not be ignored.  The court said:
“We consider that Labonne v D.P.P. and Anor and Deelchand, already cited, confused the issue by stating respectively that the grounds for refusal to release on bail are listed only in section 4(1)(a) of the Act, and that section 4(1)(d) of the Act is only a “consideration to be weighed in the balance” and is “not itself a ground for refusing bail”.  As stated already, all the public interest grounds for refusing bail are provided in section 4 of the Act and must be weighed in the balance by the Court in the exercise of its discretion whether to grant bail or not to a detainee, as was ultimately done in Maloupe v The District Magistrate of Grand Port [2000 MR 264].

In other words, it is only in exceptional circumstances that a detainee provisionally charged with a serious offence like murder, attempted murder, conspiracy to commit murder or drug trafficking will be released on bail, the more so if, as is the case with a small jurisdiction like Mauritius, the Police, the prosecuting authorities and judges and magistrates (‘judicial officers’) are fully conscious of the fact that the law and order situation is everyday deteriorating and the scourge of drug consumption and trafficking is rampant.  We consider that judicial officers in Mauritius who have first-hand knowledge of the prevailing local conditions regarding law and order and organised crime should have a margin of appreciation in exercising their discretion and deciding on the need for a detainee to be admitted to bail, taking into account all the public interest grounds for refusing bail listed in section 4 of the Act.”

Reference was then made to Hossen v District Magistrate of Port Louis [1993] MR 9, where the evils of drug consumption and trafficking were vividly described, and the court continued:
“The Court [in Hossen] then went on to consider that under section 8(d)(v) of the Bail Act 1989 which is the equivalent of section 4(1)(d) of the Act, the alleged commission of a serious crime, like possessing and selling drugs, involving a heavy penalty, is a ground for refusal of bail.

We take the view that these remarks also apply in the cases of serious offences like murder, attempted murder and conspiracy to commit murder since under sections 3 and 5(3) of the Constitution, already cited, the protection of the public and the preservation of public order are matters of public interest which must be taken into consideration by the Court in deciding whether to admit a detainee to bail or not.”

This did not, the court said (in Rangasamy), mean that judicial officers would fetter their discretion or refuse to admit to bail a detainee provisionally charged with murder in an appropriate case, if the evidence against him was inherently weak, a police investigation was not conducted with reasonable expedition and a time limit set by the court for an information to be laid was not observed.  Citing Mauritian authority pre-dating the 1999 Act, and some Commonwealth authority, the court ruled that
“in the case of murder, attempted murder, drug-dealing and other cognate offences which are serious offences carrying a heavy penalty under section 4(1)(d) of the Act, there must be compelling reasons to justify admitting a detainee provisionally charged with such offences to bail …”

	It is obvious that a person charged with a serious offence, facing a severe penalty if convicted, may well have a powerful incentive to abscond or interfere with witnesses likely to give evidence against him, and this risk will often be particularly great in drugs cases.  Where there are reasonable grounds to infer that the grant of bail may lead to such a result, which cannot be effectively eliminated by the imposition of appropriate conditions, they will afford good grounds for refusing bail.  The Board cannot, however, accept the criticism made of the earlier decisions in Labonne (JV) and Deelchand.  The judgment in Rangasamy does not adequately recognise the general right to liberty enshrined in section 5(3) of the Constitution and reflected in section 3 of the 1999 Act.  It seeks to reinstate, in part at least, the rule deliberately discarded in the 1999 Act.  It puts an onus on the detainee where it should be on the party seeking to deprive him of his liberty.  It elides the general right to be released on bail and the right to be released if not brought to trial within a reasonable time, which are both important rights but distinct and different rights.  The seriousness of the offence and the severity of the penalty likely to be imposed on conviction may well, as pointed out at the beginning of this paragraph, provide grounds for refusing bail, but they do not do so of themselves, without more: they are factors relevant to the judgment whether, in all the circumstances, it is necessary to deprive the applicant of his liberty.  Whether or not that is the conclusion reached, clear and explicit reasons should be given.


	The reasoning of the Supreme Court in Noordally, Maloupe (save for the penultimate sentence), Labonne and Deelchand, all cited above, is consistent with the jurisprudence on the European Convention, which recognises that the right to personal liberty, although not absolute (X v United Kingdom (Application No 8097/77, unreported, E Comm HR)), is nonetheless a right that is at the heart of all political systems that purport to abide by the rule of law and protects the individual against arbitrary detention (Winterwerp v Netherlands (1979) 2 EHRR 387, para 37; Engel v Netherlands (No 1) (1976) 1 EHRR 647, para 58; Bozano v France (1986) 9 EHRR 297, para 54).  The European Court has clearly recognised five grounds for refusing bail (the risk of the defendant absconding; the risk of the defendant interfering with the course of justice; preventing crime; preserving public order; and the necessity of detention to protect the defendant): see Clayton and Tomlinson, The Law of Human Rights (2000), p 501, para 10.138; Law Commission of England and Wales, Report on Bail and the Human Rights Act 1998 (Law Com No 269, 2001), para 2.29.  But it has insisted that a person must be released unless the state can show that there are “relevant and sufficient reasons” to justify his continued detention: Wemhoff v Federal Republic of Germany (1968) 1 EHRR 55.  As put by the Law Commission in its Report just cited, para 2.28, “Detention will be found to be justified only if it was necessary in pursuit of a legitimate purpose (or ground)”.  The European Court has, realistically, recognised that the severity of the sentence faced is a relevant element in the assessment of the risk of absconding or re-offending (see, for example, Ilijkov v Bulgaria (Application no 33977/96, 26 July 2001, unreported)), para 80, but has consistently insisted that the seriousness of the crime alleged and the severity of the sentence faced are not, without more, compelling grounds for inferring a risk of flight: Neumeister v Austria (No. 1) (1968) 1 EHRR 91, para 10; Yagci and Sargin v Turkey Series A No 319 (1995) 20 EHRR 505, para 52;  Muller v France Reports of Judgments and Decisions 1997 – II, 374, para 43; IA v France Reports of Judgments and Decisions 1998 – VII, 2951, paras 105, 107.  In Ilijkov v Bulgaria, above, para 81, the Court repeated

“that the gravity of the charges cannot by itself serve to justify long periods of detention on remand.”

It went on, para 84, to reiterate
“that continued detention can be justified in a given case only if there are specific indications of a genuine requirement of public interest which, notwithstanding the presumption of innocence, outweighs the rule of respect for individual liberty.  Any system of mandatory detention on remand is per se incompatible with article 5(3) of the Convention …”

Thus a statutory prohibition on the grant of bail in a limited class of very serious cases was conceded by the United Kingdom in Caballero v United Kingdom (2000) 30 EHRR 643, para 20, to violate the Convention, a concession which the Court accepted in that case (para 21) and held in SBC v United Kingdom (2001) 34 EHRR 619, paras 22-24, to have been rightly made. The compatibility with the Convention of the amendment enacted to remedy this violation was considered by the Queen’s Bench Divisional Court in R(O) v Crown Court at Harrow [2003] 1 WLR 2756. 

The appeal
	The appellant is a barrister of some 30 years’ standing and was, until very recently, a member of the National Assembly.  In 2000-2001, in the course of his practice, he represented a client, Antoine Chetty, in criminal proceedings.  On 24 March 2004 Chetty and his partner were arrested for dealing in large amounts of drugs and a substantial quantity of heroin was seized at their home.  Some three weeks later, Chetty made a statement implicating the appellant in very serious criminal activity.  He alleged that in 2000-2001 the appellant had conspired with him (Chetty) and one Deelchand (Chetty’s employer) to maim a named judge and murder two police officers, one of them named.  On 16 April 2004 the appellant was arrested and provisionally charged with two offences of conspiracy, one relating to the judge, the other to the two officers.  He at once applied for bail.  He consented to an order under section 14 of the 1999 Act, the effect of which was to prohibit him from leaving Mauritius.


	On 23 April 2004 the Senior District Magistrate granted the appellant bail, subject to conditions, setting out his reasons in a judgment which it will be necessary to consider in more detail below.  But the Director of Public Prosecutions, exercising a power conferred on him by section 4(4) of the 1999 Act, applied on 27 April 2004 to the Supreme Court for an order setting aside the Magistrate’s order for release and, the Magistrate having been duly notified on 23 April of this proposed application, was required to stay his order, which he did.  The Director’s application duly came before the Supreme Court (Caunhye and Matadeen JJ), and on 18 June 2004 judgment was given, setting aside the Magistrate’s order and refusing the appellant bail.  The appellant petitioned the Board for special leave to appeal against the decision of the Supreme Court and for the grant of bail pending the hearing of his appeal if leave were granted.  On 19 July 2004 the Board granted special leave to appeal and admitted the appellant to bail, on the same terms as had been ordered by the Magistrate on 23 April 2004, apart from conditions for sureties, but subject to a prohibition order under section 14 of the 1999 Act.


	The Board understands that the appellant was committed for trial on 26 May 2005 on two counts, one relating to the judge, and one to the named police officer.  No date has been fixed for the trial, which may not be held for months or even a period of years.


	The appellant’s application for bail was resisted before the Senior District Magistrate on three grounds: that he was likely to be charged with two serious offences (conspiracy to murder and conspiracy to commit serious assault with premeditation); that the police enquiry was not completed; and that the police apprehended that, if the applicant were released, he might interfere with witnesses and tamper with evidence.  It was not resisted on the ground that he was likely to abscond or would not appear to stand trial.


	In his judgment the Magistrate recited the terms of section 4(2) of the 1999 Act and acknowledged at the outset that the appellant had been charged with serious offences carrying a heavy penalty, a point to which he referred again on two occasions later in the judgment.  He alluded to “the nature of the evidence” as a matter to be considered under section 4(2)(c), referred to the “well laid principle” that the court is not required at that stage to conduct a detailed assessment of the evidence, and cited Maloupe on that point.  He summarised the facts alleged against the appellant, and observed that the nature of the police evidence appeared to be that of an accomplice (Chetty).  He also referred to a statement made by a barrister formerly working in the appellant’s chambers who said he had been supposed to identify two police officers to Chetty, a fact not recalled by another witness said to have been present at the time.  The barrister appeared to be related to Chetty’s partner, arrested with him.  The Magistrate recorded that the barrister was said to have received death threats, but observed that he was already under police protection and there was nothing to connect the appellant with these threats. He considered that a risk of interfering with witnesses or tampering with evidence should be an identifiable risk, with evidence in support, if it was to carry weight.


	The Magistrate then referred to the rationale of section 4(2) of the 1999 Act as expounded in Maloupe.  He considered the proper test of whether bail should be granted or refused to be whether the defendant would appear to take his trial.  He emphasised that in such cases the Magistrate always had a discretion, and pointed out that the appellant had a fixed place of abode, had reported to the police of his own volition and was the subject of a prohibition order.  It was not clear how long the police enquiry would take or what bearing the release of the appellant would have on its conduct. A statement had yet to be taken from Deelchand, but his evidence also would be that of an alleged accomplice.  He concluded:

“But after having weighed in the balance the nature of the evidence available which appears to be essentially that of accomplice evidence, which although being admissible needs to be treated with utmost caution, the Court believes that the presumption of innocence should weigh more heavily in favour of the [appellant’s] release on bail.”

Conditions as to the provision of sureties and a recognisance, as to the appellant’s availability to the police and as to reporting were imposed.

	The grounds of resistance relied on in the Supreme Court were the same as before the Magistrate: no doubt was cast on the likelihood of the appellant appearing to stand his trial.  After reference to sections 3 and 5 of the Constitution and the presumption of innocence, the Supreme Court referred to sections 3 and 4 of the 1999 Act, observing that

“section 4(1)(d) makes it clear that bail may be refused where the person detained is charged or is likely to be charged with a serious offence.”

The Supreme Court considered that although the Magistrate had acknowledged expressly “in no uncertain terms” that the appellant had been charged with a serious offence, carrying a heavy penalty, he had “utterly failed to consider this highly relevant factor in his final determination”.  He had instead embarked on an analysis of the quality of the evidence, which he had weighed in the balance as soon as the appellant had been arrested.  The court said:
“The seriousness of the offence, with which the detainee is charged or is likely to be charged and the penalty which it is likely to entail upon conviction, has always been, and continues to remain under our law relating to bail as set out under section 4 of the Act, an important consideration in determining whether bail should be granted or not.  The cursus adopted by our Courts following a long line of decided cases and well-settled jurisprudence has led to the establishment of a consistent practice whereby in cases of murder and other serious offences akin to murder, the seriousness of the offence would invariably weigh heavily in the scale against the release on bail of the detainee or defendant.”

The court then cited a number of pre-1999 authorities.  It held that the “Magistrate was manifestly wrong when he eminently omitted from his consideration the seriousness of the offence” and “instead wrongly chose to embark at that juncture into a premature and detailed assessment of the probative value of the evidence”.  The court rehearsed some of the evidence, in more detail than the Magistrate had done, and found that although the Magistrate had rightly set out some of the principles laid down in that respect in Maloupe he had “utterly failed to observe the principle that it would not be appropriate for a Magistrate to examine the precise evidence available to the police at the stage of an application for bail”.  It further held that
“The learned Magistrate was manifestly wrong in his assessment of the nature of the evidence when he completely overlooked the basic principle that the evidence emanating from an accomplice does not cease to be of a relevant and admissible nature for the purpose of establishing a criminal offence subject to the safeguards embodied in the rules of evidence”.

The Magistrate was “manifestly wrong” in failing to consider both the seriousness of the offence and the nature of the evidence, and the decision to grant bail was set aside.  The court stressed the need for an early trial in order that the presumption of innocence should not be a vain concept, and thought it imperative that the case should be prepared without undue delay.

	The argument before the Board was essentially simple.  For the appellant, Mr Guthrie QC submitted that the Magistrate was guilty of no misdirection and had reached a correct, principled decision.  The criticisms made by the Supreme Court were misplaced and contrary to principle.  Mr Amlot QC, for the State, supported the judgment and reasoning of the Supreme Court.


Conclusion
	The reasoned judgment of the Magistrate cannot be faulted.  He did not overlook, minimise or discount the seriousness of the offences with which the appellant was charged.  But he did not, rightly, treat this as a conclusive or all but conclusive reason for refusing bail.  Instead he addressed, rightly, the wider question whether, given the seriousness of the alleged offences, it was necessary to refuse bail in order to serve one of the ends for which detention before trial is permissible.  He concluded that it was not.  In reaching that conclusion he did not undertake an over-elaborate dissection of the evidence.  He took a broad approach which followed the guidance in Maloupe. The criticisms of the Magistrate’s judgment made by the Supreme Court, and strongly expressed, were not merited, and the Supreme Court fell into error in treating the seriousness of the offence as an all but conclusive reason for refusing bail.  As shown above, this was the approach adopted when the 1989 Act was in force, but it is an approach inconsistent with the intent of the 1999 Act, with the rationale of that Act as expounded in Maloupe (save for the penultimate sentence) and with the Strasbourg jurisprudence, to which it is proper to have regard.


	The appeal must be allowed, and the order of the Supreme Court set aside.  Bail is continued on the same terms as those set out in the Board’s order dated 19 July 2004, subject to a temporary variation ordered by a District Magistrate on 28 October 2005.  The respondent must pay the costs of this appeal.




















