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1. 	This is an appeal against the decision of the Court of Appeal of Jamaica (Downer, Walker and Panton JJA) on 31 July 2000 dismissing the appellant’s application for leave to appeal against his conviction for the capital murder of Kevan Davidson in the St Ann Circuit Court (Cooke J and a jury) on 30 October 1998 and the mandatory death sentence which he received upon his conviction.  Special leave to appeal on both issues was granted on 2 October 2001, but the appeal against sentence was adjourned pending the consideration by the Board of other cases raising the same issue.  This judgment is concerned only with his appeal against conviction.

2. 	The appellant was charged on an indictment which alleged that between 9 and 10 June 1996 in the parish of St Ann he murdered Kevan Davidson during the course or furtherance of rape, contrary to section 2(1)(d)(iv) of the Offences against the Person Act 1864 as amended by the Offences against the Person (Amendment) Act 1992.  The case for the prosecution relied on three principal pieces of evidence.  These were (1) a confession which the appellant was alleged to have made to another prisoner while he was in a cell at Runaway Bay Police Station some days after he had been taken into custody; (2) the results of DNA testing of a vaginal swab taken from the deceased and a sample of blood taken from the appellant which were said to link the appellant to the crime; and (3) evidence of motive.

The facts
3. 	During the evening of 9 June 1996 the deceased had been drinking with her husband Donald Davidson at a bar in Hampstead Square.  They returned to their home in the Mount Arrarat District, but shortly afterwards the deceased left the house on her own to go back out drinking.  The following morning she was found lying on her back in a gully a short distance from their home.  Her throat had been cut and she was dead.  There were blood stains on the shrubs around where she was lying and the grass appeared trampled, indicating that there had been a struggle.  On 14 July 1996 Corporal Edgar Brown, who was the investigating officer, went to the appellant’s home armed with a search warrant.  He took possession of a number of items, including two machetes and a pair of “Karl Kani” boots.  The appellant was not at home, but later the same day he was arrested at another address and taken into custody at Runaway Bay Police Station.

4. 	On 24 July 1996 Frederick Simmonds was arrested for the possession of a stolen vehicle.  He was taken to St Ann’s Bay Police Station, but about one week later he was transferred to Runaway Bay Police Station.  Three days after his arrival there the appellant was put into the same cell as Simmonds.  There were about five men in the cell.  Simmonds said that the appellant was introduced to him by a police officer who told him that his name was Pringle.  He said that about three days later another man in the cell named Winston Montgomery asked the appellant why he was there.  The appellant replied that maybe it was because of a white lady whom they had found up the road dead who had already sent him to prison for rape and robbery.  According to Simmonds he then gave the following account of the incident.  He said that he was coming down the road and saw the deceased in the bar.  He went down to his house and changed his clothes and put on an overall.  He picked up his machete and put on his “Kalcanine” shoes.  He went up through the gully and heard her singing coming down.  He came out and covered her mouth and pulled her down to the gully.  He used a cutlass and sawed her throat.  He then went back down through the gully and went to his house, where he took off the overall and put back on the other clothes that he was wearing.  He burned the overall, buried his gloves, scraped the cutlass handle and polished his shoes.  He then went back to his house and went to sleep.  The next morning a little boy came into the house saying that a white lady was dead, and he went to look like everyone else.  He later heard that the police were looking for him so he went to his girl friend’s house.

5. 	Simmonds said that about six days later he was taken to court, remanded and then taken back to St Ann’s Bay Police Station. Some days later, on 20 August 1996, while he was still in custody there he gave a statement to the police in which he described the appellant’s conversation with Montgomery.  He said that he had been taken from his cell to the CIB office where a police officer named Mr Bailey asked him how he was doing. He replied that he felt bad and wanted to go home.  Mr Bailey then asked him if he had heard the appellant saying anything.  When he said yes, Mr Bailey asked him what was said and he then told him.  He was then asked to give a statement to Detective Sergeant Coleman who was stationed at Runaway Bay Police Station which he did and then signed. About one week later Simmonds pleaded guilty to the charge of possession of a stolen motor vehicle.  He received a suspended sentence of three years’ imprisonment and was released from custody.

6. 	DNA tests on various blood and other samples including a swab of the deceased’s vagina were carried out by Dr Yvonne Cruickshank, who was a government analyst and Director of the Police Forensic Laboratory.  Among the samples of blood was a sample provided by the deceased’s husband Donald Davidson and a sample which had been taken from the appellant with his consent.  Semen was found on the vaginal swab.  Two tests were used to establish the DNA on the blood samples and the swab. These were the HLADQα test and the D1S80 test.  The results which were obtained by Dr Cruickshank gave the following readings on the HLADQα test: Donald Davidson’s blood sample – 2,3; the appellant’s blood sample – 2,4; the male fraction on the swab – 2,4.  She obtained the following readings on the D1S80 test: Donald Davidson’s blood sample – 29, 34; the appellant’s blood sample – 20, 21; the male fraction on the swab- 20, 21.  Dr Cruickshank said that she had no evidence, based on these results, of the presence of any body fluid from Donald Davidson in the deceased’s vagina and that the spermatozoa which she found on the vaginal swab did not come from him.  But she said that the spermatozoa could have come from the appellant.  It will be necessary to refer later to the evidence which she then gave in reply to questions by the trial judge and during her cross-examination.

7. 	It can be seen from this brief summary that the case for the prosecution was quite straightforward.  The appellant had confessed to the murder in the account of the incident which he gave when he was in the cell with Simmonds during his conversation with Montgomery.  On his own admission he had a motive for subjecting the deceased to physical violence, as she had been responsible for his being sent to prison for rape and robbery. He did not say anything about having raped the deceased, but the state of the vegetation where she was found was consistent with there having been a struggle before she was killed.  Spermatozoa were found in her vagina which the DNA tests showed could not have come from her husband but could have come from him.  The case for the appellant, who gave evidence, was alibi.  He admitted that he knew the deceased and her husband.  But he said that he did not see her that night.  He had gone to his cousin’s house that evening at 6.00 pm.  At 8.00 pm he went home where he watched television until 10.00 pm.  He then went to bed and slept until 7.30 am the next morning.

The issues in the appeal
8. 	The appellant challenges his conviction on four grounds.  The first relates to the DNA evidence.  He says that Dr Cruickshank’s evidence was both misleading and inaccurate and that the trial judge repeated her errors in his summing up.  The second relates to Simmonds’s evidence about the appellant’s confession to Montgomery while they were together in the cell.  He says that Simmonds was a prison informer with an obvious interest to serve, as he gave his statement to the police while he was an untried prisoner on remand.  Shortly afterwards he was released from custody having received a suspended sentence of imprisonment. So this was tainted evidence and it should have been the subject of directions which were not given by the trial judge in his summing up.  The third ground is that the judge omitted to give the usual directions as to the approach that should be taken by the jury if they concluded that the appellant had told lies when he was giving his evidence.  The fourth relates to interruptions by the judge during crucial passages of the evidence.  
9. 	None of these grounds were mentioned during the argument in the Court of Appeal.  But very properly, in the particular circumstances of this case, Mr Guthrie QC for the Crown did not object to their being advanced now before the Board.  There is no doubt that the Board has power to intervene if it is shown that an appellant has suffered a real injustice at his trial.  Their Lordships are in as good a position as the Court of Appeal would have been in this case to determine whether on these grounds the conviction was unsafe.

The DNA evidence
10. 	The criticisms which the appellant makes of this evidence, and where relevant of the summing up also, fall into five distinct categories.  These are (i) assertions that it was the appellant’s spermatozoa that were in the deceased’s vagina – “the prosecutor’s fallacy”; (ii) miscalculation of the “random occurrence ratio”; (iii) confusing evidence suggesting a closer match between the appellant’s DNA and that on the vaginal swab than the results justified;  (iv) the use of the HLDAQα marker, as it is less reliable than other systems; and (v) the non-availability of a defence expert on DNA.  Mr Guthrie conceded that it was wrong for Dr Cruickshank to say that in her opinion the appellant was the source of the DNA in the spermatozoa in the deceased’s vagina and that there was a mathematical error in her evidence about the random occurrence ratio.  He accepted that the jury were misled by this evidence and that these errors went to the heart of the case against the appellant.  These concessions, which were very properly made, could not reasonably have been withheld.  They make it unnecessary for their Lordships to deal with this part of the appeal in great detail, but the following points do need to be made.

11. 	DNA profiling is a valuable tool in the hands of the forensic scientist.  The principles upon which it depends can be stated quite simply.  DNA is found in nearly every cell of the body.  It can be extracted from body fluids such as blood or semen, or from the cells contained in other parts of the body such as hair or fingernails.  It can be subjected to examination after it has been cut up into sections.  A DNA profile can then be compiled by examining these sections, as they have different characteristics and can vary from one person to another except in the case of identical twins.  This profile can provide a genetic blueprint for each individual.  But the characteristics of any one section of DNA are not unique to that person.  Numerous other individuals may share the same DNA at these specific sites.  So the power of DNA profiling to discriminate depends on the number of sections that are subjected to analysis.  The more sections there are that are analysed, the greater the statistical likelihood that the DNA found in other material can be identified as coming from the same individual.

12. 	Sections of DNA extracted from traces of blood, hair or semen found at the scene of a crime can be compared with sections of DNA extracted from a sample of blood taken from suspects or from persons whom the police wish to eliminate from their inquiries.  Any discrepancy which is found after subjecting them to comparison will exclude a suspect from the inquiry, unless there is a satisfactory explanation for the failure of the profiles to match each other.  If one or more sections from the crime scene match those found in the suspect’s sample, the next stage in the inquiry depends on statistics.  The statistical likelihood of an individual section being found in another person of the same race can be predicted.  This is what is known as “the random occurrence ratio”. The more the number of sections that are found to match, the greater is the statistical likelihood that they originate from the same source. 

13. 	Markers are used to identify specific DNA sequences.  In the present case only two markers were used.  This means that the DNA evidence was less strong than it might well have been if further markers had been used on the relevant material.  The more markers that are used, the less likely it is that the same profile will be obtained from samples taken from two individuals.  The greater the number of bands that match within this profile, the lower is the random occurrence ratio.  But the product of the tests that were done here was sufficient to provide support for the Crown case, which was based mainly on the appellant’s confession to Montgomery.  If something more was needed to support Simmonds’s evidence about the confession, it was to be found in the DNA evidence. 

14. 	A valuable description of the process of DNA profiling and of the procedure which should be adopted where use is made of DNA evidence was given by Phillips LJ in R v Doheny [1997] 1 Cr App R 369.  As he pointed out at pp 373-374, the cogency of this evidence makes it particularly important that DNA testing is rigorously conducted so as to obviate the risk of contamination in the laboratory and that the method of analysis and the basis of the statistical calculation should be transparent to the defence so far as possible.  It is just as important that the true import of the conclusion that results from this exercise is explained to the jury as accurately and fairly as possible, and the jury are likely to need careful directions about the approach which they should take to this evidence in the summing up.  He suggested at p 375 that a direction along these lines might be appropriate:
“Members of the jury, if you accept the scientific evidence called by the Crown, this indicates that there are probably only about four or five males in [the given area] from whom that semen stain could have come.  The defendant is one of them.  If that is the position, the decision you have to reach, on all the evidence, is whether you are sure that it was the defendant who left that stain or whether it is possible that it was one of that other small group of men who share the same DNA characteristics.”

15. 	The requirement of transparency lies at the heart of the appellant’s complaint that there was no DNA expert for the defence in this case.  Reference was made to section 20(6) of the Constitution of Jamaica, which provides that an accused person must be provided with adequate facilities for the preparation of his defence.  But Mr Guthrie assured the Board that funds would have been provided if an application had been made for the defence to be provided with the services of a DNA expert.  Their Lordships do not find it necessary to dwell on this matter or on the question whether Dr Cruickshank’s use of the HLADQα marker in her laboratory was inappropriate.  The important issues in this case relate to the requirements of accuracy and fairness in the presentation to the jury of this evidence.

16. 	Dr Cruickshank was asked in her examination in chief to describe the tests which she had performed and to describe her findings and conclusions after subjecting the samples she was given to the two different methods which she used for her analysis. She said that her object was to identify the male fraction in the vaginal swab, and that having done so she found that the two markers which she obtained from the D1S80 marker test were similar to the two markers obtained from the sample of blood taken from the appellant.  She said that her conclusion from the results produced by the HLADQα marker test was that the male fraction in the vaginal swab contained the same two markers as those found in the appellant’s blood sample but that Donald Davidson was not represented on the vaginal swab.  In response to a further question by the prosecutor she said that the spermatozoa that she found on the swab did not come from Donald Davidson.  None of this evidence was controversial and none of it has been criticised in this appeal.

17. 	At this point the trial judge put questions to Dr Cruickshank which invited her to express her views on a matter which the prosecutor himself, so far, had been careful to avoid:
“His Lordship:  Can you say where is came from?
Witness:  The spermatozoa could have come from Michael Pringle.
His Lordship:  When you said could have …?
Witness:  In science we have 99.999 per cent certainty.  So, what I would say, it is with a high degree of certainty.
His Lordship:  99.999 per cent that it came from Michael Pringle?
Witness: Yes, my Lord.” 

Towards the end of her cross-examination the following exchange took place between her and the judge:
“Witness:  You asked me, I can’t recall the question – what came to my mind – ‘Why not the degree of certainty with which I state something?’
His Lordship:  With which you stated that it was his semen in Kevan Davidson’s vagina?
Witness:  Yes.
His Lordship: And you told me it was 99.999 per cent certainty?
Witness:  No.  I said to you I would have to say it is with a high degree of certainty.
His Lordship:  Not 99.999 …
Witness:   I said 99.999.  In science we say 99.99999.  It goes on.  But we did not address the probability in this.
His Lordship:  Should I qualify this 99.999 now?
Witness:   Not in the context of which we spoke.  It will still stand.”

18. 	When he came to this point in his summing up the judge said that the readings on the D1S80 test and on the HLADQα test on the male fraction in the vaginal swab:
 “would indicate that the spermatozoa in the vaginal cavity of the deceased woman came from the accused man, Pringle.”   

After referring to the readings which she had obtained on the HLADQα test from the female fraction he said:
“So, it is based upon these results that she comes to the conclusion that the spermatozoa there came from Pringle, that it, that Pringle had sexual intercourse with the deceased.”  

19. 	This conclusion was fallacious, as Phillips LJ explained in R v Doheny [1997] 1 Cr App R 369, 372-374.  The fallacy is that which is known as “the prosecutor’s fallacy”, although – as their Lordships have said – it was not a fallacy that was propounded in this case by the prosecutor.  It can be explained in this way.  Let it be assumed that the evidence about the random occurrence ratio is that one person in 50,000 has a DNA profile which matches that which was obtained from the crime scene.  The fact that the defendant has that profile tells us that he is one of perhaps fifty thousand people who share that characteristic.  One can then say, having regard to the population of the area, what the statistical probability is that he was the perpetrator.  But that is all that can be said about it.  The question whether the statistic points to the defendant as the actual perpetrator will depend on what else is known about him.  If it is plain from the other evidence that he could not have committed the crime because he was elsewhere at the time, the fact that the defendant’s DNA profile matches that on the sample taken from the crime scene cannot be said to show that he did commit it.  That proposition will have been negatived by the other evidence.  So the probative effect of the DNA evidence must depend on the question whether there is some other evidence which can demonstrate its significance.  And it is for the jury, not the person who gives the DNA evidence, to assess its significance in the light of that other evidence.

20. 	It was, of course, open to Dr Cruickshank to identify the random occurrence ratio.  It has not been suggested that the tests which she carried out, so far as they went, were defective in any way.  The basic facts were there, and they have not been either challenged or criticised  It was within the province of her expertise to say what the statistical likelihood was of the same sections or bands of DNA being found in the male fraction of the vaginal swab as was found in the appellant’s blood sample.  But it was not for her to express an opinion as to the probability that was his spermatozoa that were found in the deceased’s vagina. Her evidence that she could say that this was so “with a high degree of certainty” went beyond what was permissible.  The risk of the jury being misled by this evidence was compounded by her reference in this context to a 99.999 per cent probability.  It was made all the greater by the judge’s statement in his summing up that she had come to the conclusion “that the spermatozoa there came from Pringle”.

21. 	The problems which were created by Dr Cruickshank’s evidence do not stop there.  She was asked questions during her cross-examination both by the judge and by defence counsel about her calculation of the random occurrence ratio.  It was quite proper that she should be asked about this matter, as she did not deal with it in her evidence in chief.  But if she was not to mislead the jury she had to be accurate.  The effect of her evidence was summarised by the prosecutor in his re-examination.  It was as follows:
“Q:  You said, doctor, the probability in relation to the combined tests of two persons having the same reading as Michael Pringle were, in Jamaica, four in ten thousand?
His Lordship:  The combined?
Mr Hibbert:  The combined probability.
Witness:  We are talking about persons, not male.
Mr Hibbert:  Persons.
Witness:  Four in ten thousand refer not to male.   
Q:  But just to persons?  So, if you were just using the same ratio, one man to one woman, you would have how many males to this ten thousand?
A:  It would be two in ten thousand.”

22. 	The conclusion which Dr Cruickshank expressed in this passage was based on the following steps in her evidence.  She said first that, in the case of the HLADQα test, eight in 100 Jamaican males shared the same match as in the sample taken from the vaginal swab.  For the D1S80 test the figure was six in 1,000 males.  No criticism is made of these results.  But for each marker she then halved the random occurrence ratio on the assumption that the same match would be spread equally between men and women, with the result that the figures became four in 100 and three in 1,000 males.  She then arrived at what she described as the combined probability of both the HLADQα test and the D1S80 test, which she said was a figure of four in 10,000 Jamaican males before making the further calculation in her re-examination which reduced this figure to two in 10,000.

23. 	The assumption that the figures could be halved because the match would be spread equally between men and women was incorrect.  Their Lordships have been shown a report by Mr M P J Appleby of The Forensic Science Service, Chepstow, which Mr Guthrie does not dispute, in which Mr Appleby states that the DNA markers which were being used in this case are not sex specific.  In other words the frequency of occurrence which they will demonstrate of any particular character is the same both for men and women.  Mr Appleby also states that, in addition to this error, the combining of figures for two separate DNA systems requires extensive statistical investigation to determine that there is no association between the systems as an association might lead to the figures given after their combination which greatly exaggerated their significance.  He says that he is not aware that this type of study has been done.  Mr Guthrie said that he did not accept this criticism, but he did accept that Dr Cruickshank had made a mathematical error when she was combining these results.  She had already halved the random occurrence ratio for the HLADQα and D1S80 markers to give the figure for the male population in Jamaica.  She then halved the combined figure again when she was being re-examined to arrive at her final random occurrence ratio of two in 10,000.  The trial judge reminded the jury of this evidence in his summing up.  He said that the effect of the two tests, when they were combined was that two men in every 10,000 would have the same characteristics as those found in the accused. 

24. 	The appellant submits that an appropriate adjustment to the random occurrence ratio to correct this error would result in a ratio of two in 1,000 of the population of Jamaica.  This calculation, which is not disputed, shows that the effect of Dr Cruickshank’s evidence was greatly to exaggerate the ratio.  Other corrections that might have to be made are not agreed.  But it is not necessary to determine what the appropriate figure would have been for the purposes of this appeal.  It is sufficient to say that there were sufficient errors and inaccuracies in this evidence, and in the judge’s summing up about it, for the jury to have been seriously misled as to the likelihood that it was the appellant who murdered the deceased.  Their Lordships have concluded that on this ground alone the appellant’s conviction was unsafe.


The cell confession
25. 	The problem as to how to deal with evidence of a cell confession is not new.  There has long been an obligation on judges to warn a jury about the special need for caution in cases which are analogous to those of accomplices.  These include cases where the witness’s evidence may have been tainted by an improper motive: R v Spenser [1987] AC 128, 134E per Lord Hailsham LC; Archbold 2002, paras 4-404m, 4-404o.  It has been held by the Supreme Court of Canada that a warning was necessary in a case where evidence was given by two prison informants who had a strong motivation to lie and who had approached the police when they perceived that some benefit could be exchanged for their testimony: Bevan and Griffith v The Queen (1993) 82 CCC (3d) 310.  The High Court of Australia has held that it would only be in exceptional cases that a prison informer would not fall into the category of witnesses about whom a warning should be given by the trial judge of the dangers of convicting on evidence which is potentially unreliable: R v Pollitt (1992) 174 CLR 558.  Although Ackner LJ does not appear to have had have prison informers at the forefront of his mind when he delivered his judgment in R v Beck [1982] 1 WLR 461, he recognised the same general rule at p 469A when he said:
“While we in no way wish to detract from the obligation upon a judge to advise a jury to proceed with caution where there is material to suggest that a witness’s evidence may be tainted by an improper motive, and the strength of the evidence must vary according to the facts of the case, we cannot accept that there is any obligation to give the accomplice warning with all that entails, when it is common ground that there is no basis for suggesting that the witness is a participant or in any way involved in the crime the subject matter of the trial.”

26. 	The appellant suggested in his written case, against this background, that there were four possible alternative ways the courts should approach the evidence of tainted witnesses.  The first was to refuse to admit the evidence.  The second was to require it to be corroborated.  The third was to give an express warning that the evidence must be treated with caution.  The fourth was to draw attention to its potential fallibility and unreliability in the summing up.  He did not, of course, suggest that a full accomplice warning was required in this case.  Mr Fitzgerald QC did not pursue the argument that the evidence was inadmissible, nor did he press the point that corroboration was required.   He directed his argument to the third and fourth alternatives.  

27. 	The first question is whether there was evidence in this case to suggest that Simmonds’s testimony was of such a character as to require the judge to draw the jury’s attention to the possibility that it was tainted.  Mr Fitzgerald drew attention to four features which he said showed that his testimony was of that character.  He referred first to the fact that when Simmonds was placed in the same cell as the appellant the appellant was introduced to him by name by a police officer.  Secondly, there was his conversation with Mr Bailey in which, after saying that he was bad and wanted to go home, he was asked whether he had heard the appellant saying anything and told him what he had heard and agreed to give a statement about it to Detective Sergeant Coleman.  Thirdly, there is the fact that he was given a suspended sentence when he pled guilty to the offence of being in possession of a stolen motor vehicle.  Fourthly, the account which Simmonds gave of the confession appeared to contain nothing of significance which was not already known to the police.  All these features, said Mr Fitzgerald, showed that there was a risk that Simmonds had an improper motive in giving evidence and the judge should have drawn the jury’s attention to this possibility in his summing up.

28. 	The possibility that Simmonds’s evidence was tainted was not fully explored with him in cross-examination.  The responsibility for this may well lie with the trial judge.  Some preliminary questions were being put to Simmonds by defence counsel about the disposal of the case against him, in reply to which he said that he pleaded guilty and the following week he came out of custody.  But at this point the judge intervened:
“His Lordship:  Wait a minute.  Coming out of custody – He has come out of custody by virtue of a court order, it has nothing to do with the police, so let us get that clear.
Mr Lyn-Cook: I am not saying anything, my Lord.  It may be coincidence, sir.
His Lordship:  Let us get that clear.  He came out of custody because of a court order.”

The effect of this intervention, which their Lordships regard as unfortunate, appears to have been to stop any further questioning about the circumstances which led to Simmonds receiving a suspended sentence and being released from custody.  Whether this created any unfairness because it stopped defence counsel from pursuing a material line of inquiry is not something about which their Lordships would wish to speculate.  They do not need to do so, as there are other indications that the jury ought to have been told by the judge that they should take special care when they were considering Simmonds’s evidence.

29. 	The most important of these is his account of his conversation with Mr Bailey when he was taken back to St Ann’s Bay Police station.  He said that Mr Bailey asked him how he was doing, in reply to which he said that he was bad.  Mr Bailey then asked him if he had heard the appellant say anything.  This might suggest that he was being encouraged to act as an informant.  Then there are the contents of the account which the appellant is said to have given to Montgomery.  He said that he put on his “Kalcanine” shoes.  There is perhaps an indication here the Simmonds had been fed with information by the police.  They had found a pair of Karl Kani boots in the appellant’s house was being searched.  No mention was made by the appellant that he had had sexual intercourse with the deceased before killing her.  But it appears that Dr Cruickshank’s results were not yet available to the police, and that they were unaware that spermatozoa were found to have been present in her vagina.  Then there is the fact that Simmonds was an untried prisoner.  A person in that position might well have a motive for seeking to ingratiate himself with the authorities.  

30. 	The next question is what the judge should have said about this in his summing up.  It is not possible to lay down any fixed rules about the directions which the judge should give to a jury about the evidence which one prisoner gives against another prisoner about things done or said while they are both together in custody.  There may be cases where the correct approach will be to treat the prisoner simply as an ordinary witness about whose evidence nothing out of the usual need be said.  Examples of that situation are where the prisoner is a witness to an assault on another prisoner or a prison officer or is a witness to a drugs transaction which has taken place in the place where he is being held.  

31. 	But a judge must always be alert to the possibility that the evidence by one prisoner against another is tainted by an improper motive.  The possibility that this may be so has to be regarded with particular care where, as in this case, a prisoner who has yet to face trial gives evidence that the other prisoner has confessed to the very crime for which he is being held in custody.  It is common knowledge that, for various reasons, a prisoner may wish to ingratiate himself with the authorities in the hope that he will receive favourable treatment from them.  Of course, as Ackner LJ indicated in R v Beck at p 469A, there must be some basis for taking this view.   The indications that the evidence may be tainted by an improper motive must be found in the evidence.  But this is not an exacting test, and the surrounding circumstances may provide all that is needed to justify the inference that he may have been serving his own interest in giving that evidence.  Where such indications are present, the judge should draw the jury’s attention to these indications and their possible significance.  He should then advise them to be cautious before accepting the prisoner’s evidence. 

32. 	The judge dealt with the matter in this way in his summing up.  He reminded the jury that the defence was that Simmonds made up the story and that it had been suggested that he was involved in some sort of conspiracy to ensnare the appellant.  He then drew their attention to various points in the evidence.  He reminded them that the Crown were asking them to say that there were elements in the story that Simmonds could not have known about, such as the Karl Kani boots and the gully, as he was not from the area.  He then said that he had been struck by one of the reasons which Simmonds gave for saying nothing about the confession to anybody for over two weeks.  This was that Mr Bailey had sent for him and asked him how he was getting along, in reply to which he said that he wanted to get out of jail.  The judge pointed out that Mr Bailey had not been called as a witness and that no reason had been given as to why Mr Bailey should send for Simmonds.  He said that this was a factor that the jury might wish to consider.  He also said that the person who took the statement from him, D S Coleman, said that Simmonds never complained to him and that he did not express any hope that if he gave his statement he would get any benefits from it.  

33. 	It is true that the judge drew the jury’s attention to some matters that they might like to consider when they were assessing the veracity of Simmonds’s evidence.  But their Lordships consider that there was a significant omission from this part of the judge’s summing up.  He ought to have drawn attention also to the factors which might indicate that the witness had an improper motive which tainted his evidence.  These were that he was an untried prisoner, that it is not unknown for persons in his position to wish to ingratiate themselves with the police and that to give them information that the appellant had confessed to the crime for which he was being held by them in custody was a convenient and obvious way of doing so. He ought then to have given an express direction to the jury that they should be cautious before they accepted this witness’s evidence.    

34. 	The Crown’s case against the appellant was based mainly on Simmonds’s evidence about the appellant’s conversation with Montgomery when they were all together as prisoners in the police cell.  It was crucial, if the appellant was to receive a fair trial, that the jury should be told that they should be cautious before they accepted this evidence in view of the possibility that it was tainted. As this was not done, their Lordships have concluded that on this ground also the appellant’s conviction must be held to be unsafe.

Other grounds: lack of direction about lies and interruptions by the trial judge
35. 	Mr Fitzgerald criticised the trial judge’s conduct of the trial on two other grounds.  He pointed in his written case to the fact that the judge omitted to direct the jury that lies told by the defendant could only support or strengthen evidence against him if they were satisfied that the lie was deliberate, that it related to a material issue and that there was no innocent explanation for it: R v Lucas [1981] QB 720.   The prosecution had sought to rely on the fact that the appellant denied that he had a pair of Karl Kani shoes but retracted this part of his evidence in cross-examination when the shoes were shown to him.  The judge did tell the jury that if they concluded that the alibi was false that would not, if itself, entitle them to convict the appellant.  But it is contended that a further direction should have been given to the effect that an alibi is sometimes invented to bolster a true defence: R v Lesley [1996] 1 Cr App R 39, 46. It is also contended that the trial was characterised by frequent interruptions by the judge which resulted in the jury hearing inadmissible and prejudicial evidence.

36. 	Their Lordships have not found it necessary to examine these grounds of appeal.  They are satisfied that the verdict of the jury cannot stand in view of the flaws in the DNA evidence and the omission of an appropriate direction about Simmonds’s evidence.  

The proviso
37. 	The test which must be applied to the application of the proviso in a case of this kind is whether a reasonable jury, after being properly directed, would on the evidence properly admissible without doubt convict: Stirland v Director of Public Prosecutions [1944] AC 315, 321 per Viscount Simon LC; Sooklal v The State [1999] 1 WLR 2011, 2021B-E.  This is an exacting test, and their Lordships are in no doubt that it cannot be satisfied in this case.  They are unable to say that the case against the appellant was so strong and so convincing that a reasonable jury would inevitably have convicted if they had not been misled, as the jury were in this case, as to the effect of the DNA evidence and if they had been told that of the need for caution to be exercised before they relied on Simmonds’s evidence.     

Re-trial
38. 	Mr Guthrie invited their Lordships to remit the case to the Court of Appeal to consider whether there should be a retrial.  He said that the case for the prosecution was fundamentally a sound one and that, as the defects in the way in which the case was presented to the jury were due largely to interventions by the trial judge and defects in his summing up, it would be in the interests of justice that there should be a re-trial.  As against that, Mr Fitzgerald pointed out that well over six years have now elapsed since the appellant was taken into custody and the trial at which he was convicted and sentenced to death took place over four years ago.  

39. 	Mr Guthrie frankly accepted that the ordering of a re-trial would enable the Crown to carry out further DNA tests if the relevant samples are still available and to draw on the greater skills and expertise that are now available in dealing with this kind of evidence.  This raises an important point of principle.  It is not in the interests of justice for the prosecution to be given a second chance to make good deficiencies in its case: Reid v The Queen [1980] AC 343, 348F per Lord Diplock; see also Everad Nicholls v The Queen, 13 December 2000 (Privy Council Appeal No 14 of 2000), where an essential part of the reasoning that led to the quashing of the conviction was failure of the prosecution to lead an expert witness who was in a position to explain the significance of the deceased’s bullet wounds.  Whether this principle must be applied in this case depends on the facts.

40. 	Their Lordships consider that the Court of Appeal of Jamaica is best placed to assess the significance of these issues in this case. They have decided that the appropriate course is for the case to be remitted to the Court of Appeal for its decision as to whether it is in the interests of justice that there should be a re-trial.  This will be a matter entirely for that court to decide.  But their Lordships respectfully suggest that the Board’s observations on this point in Reid v The Queen and Everad Nicholls v The Queen should be studied carefully before a decision is taken as to whether a re-trial should be ordered.  

Disposal
41. 	Their Lordships will humbly advise Her Majesty that the appellant’s conviction and sentence should be quashed and that case should be remitted to the Court of Appeal of Jamaica to consider whether there should be a re-trial.
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