


















much indebted for the fruits of research and the careful discussion of the 

present topic in the address entitled 'Bribes and secret commissions' 

[1993] Retitution Law Rev 7, delivered by Sir Peter Millett to a meeting of 

the Society of Public Teachers of Law at Oxford in 1993. The following 

passage elegantly sums up the views of Sir Peter Millett (at 20): 

 

'[The fiduciary] must not place himself in a position where his 

interest may conflict with his duty. If he has done so, equity 

insists on treating him as having acted in accordance with his duty; 

he will not be allowed to say that he preferred his own interest to 

that of his principal. He must not obtain a profit for himself out of 

his fiduciary position. If he has done so, equity insists on treating 

him as having obtained it for his principal; he will not be allowed 

to say that he obtained it for himself. He must not accept a bribe. 

If he has done so, equity insists on treating it as a legitimate 

payment intended for the benefit of the principal; he will not be 

allowed to say that it was a bribe.' 

 

The conclusions reached by Lai Kew Chai J in Sumitomo Bank Ltd v Kartika 

Ratna Thahir and the views expressed by Sir Peter Millett were influenced 

by the decision of the House of Lords in Boardman v Phipps [1966] 3 All ER 

721, [1967] 2 AC 46, which demonstrates the strictness with which equity 

regards the conduct of a fiduciary and the extent to which equity is 

willing to impose a constructive trust on property obtained by a fiduciary 

by virtue of his office. In that case a solicitor acting for trustees 

rescued the interests of the trust in a private company by negotiating for 

a take-over bid in which he himself took an interest. He acted in good 

faith throughout and the information which the solicitor obtained about the 

company in the take-over bid could never have been used by the trustees. 

Nevertheless the solicitor was held to be a constructive trustee by a 

majority in the House of Lords because the solicitor obtained the 

information which satisfied him that the purchase of the shares in the 

take-over company would be a good investment and the opportunity of 

acquiring the shares as a result of acting for certain purposes on behalf 

of the trustees: see per Lord Cohen ([1966] 3 All ER 721 at 743, [1967] 2 

AC 46 at 103). If a fiduciary acting honestly and in good faith and making 

a profit which his principal could not make for himself becomes a 

constructive trustee of that profit, then it seems to their Lordships that 

a fiduciary acting dishonestly and criminally who accepts a bribe and 

thereby causes loss and damage to his principal must also be a constructive 

trustee and must not be allowed by any means to make any profit from his 

wrongdoing. 

 

The New Zealand Court of Appeal in the present case declined to enter into 

the merits of Lister & Co v Stubbs, founding itself on a passage in the 

judgment of this Board delivered by Lord Scarman in Tai Hing Cotton Mill 

Ltd v Liu Chong Hing Bank Ltd [1986] LRC (Comm) 47 at 61-62, [1986] AC 80 

at 108 where his  








