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IN THE SUPREME COUK'J
0? WESTERN AUSTRALIA Company No. TG of 1984

BETWEEN: FORSAYTH OIL & GAS N.L.

Plaintiff 

and

PTY. LTD.
-.
••< Defendant
' - *'.

OR IGI-NATING ..'SUMMQ'NS 
(FILED the : ;>/CWaay of 'Hay 1984)

LET LIVIA PTY. LTD. of 21 Howard Street, Perth, in the State

of Western Australia within 10 days after the service of 10
r

this summons on i't, exclusive of the day of such service, 

cause an appearance to be entered for it to this summons and 

thereafter attend before the Judg^ sitting to hear such 

summons at such time and place as shall hereafter be fixed 

for such hearing.

This summons is issued upon the application of FORSAYTH OIL 

& GAS N.L. of C/- John C. Keast, Solicitor, 9th Floor, 4-10 

Martin Place, Sydney in the State of New South Wales who 

claims:

1.   A declaration that the liability of the Company to 20 

the holders of options granted by the Company for 

the acquisition of 51.00 shares in the Company 

is :-

Document 1 - Originating Summons 
in Action No. 2252 of 1984 
(formerly Company No. 56 of 1984) 

J[ 10.5.1984



(a) to grant to such holders, upon 

application by them, options to acquire 

25C shares in the Company, on the basis 

that there be one option to acquire one 

25C share in the Company at a price of 

20C in exchange for every 10 options to 

acquire $1.00 shares in the Company 

thereupon surrendered to the Company, or

(b) to issue to such holders, upon their

purporting to exercise an option to 10

acquire $1.00 shares in the Company, 25C
^ 

shares in the Company on the basis that

one 25C share in the Company be issued 

at a price of 20C in respect of every 10 

options to acquire $1.00 shares in the 

Company sought to be exercised.

2. A declaration that the rights conferred upon the 

holders of options to acquire $1.00 shares in the 

Company have been varied by the reduction of 

capital of the Company effected pursuant to the 20 

special resolution of the Company on the 15th 

March 1983 so that such holders are entitled to 

acquire one 25C share in the Company at a price of 

20 cents each for every 10 options to acquire 

$1.00 shares in the Company which they may hold.

Document 1 - Originating Suranons in 
Action No. 2252 of 1984 (formerly Company 
No. 56 of 1984): 10.5.1984



3. An order for the payment of costs of these 

proceedings by the defendant to the plaintiff.

DATED the day of ///^ Y 1984

This SUMMONS was taken out by Messrs Muir Williams Nicholson 
solicitors for the said plaintiff whose address for service 
is 9th Floor, Austmark Centre, 15-17 William Street, Perth. 
Tel. 327.5777 Ref. KW KW24

NOTE: If the defendant does not enter an appearance at 

the Central Office, Supreme Court, Barrack Street, 

Perth within the time above mentioned, and 10 

thereafter attend before the Judge sitting to hear 

such summons at such time and place as shall 

hereafter be fixed for such hearing, such order 

will be made and proceedings taken as the Judge 

may think just and expedient.

Document 1 - Originating Summons in 
Action No. 2252 of 1984 (formerly 
Company No. 56 of 1984): 10.5.1984
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IN THE SUPREME COURT ) 
OF WESTERN AUSTRALIA )

BETWEEN :

Company No. of 1984

LIVIA PTY. LTD.
Plaintiff

- and -

FORSAYTH OIL & GAS N.L. 
Defendant

ORIGINATING SUMMONS

(FILED THE JW. DAY OF AUGUST, 1984) ,.
/^.V'K.i.Vt/^  

LET FORSAYTH OIL & GAS N.L. of 111 St. GeorgeJ.s Terr ace £.
£? .Mx^V 75 

Perth in the State of Western Australia w'ithim /Giv days
,-jv

after the service of this Summons on it, exclusive of the
'',.!? •.-,•.••••>" 

day of such service, cause an appearance to be entered for

it to this Summons and thereafter attend before the.Judge 

sitting to hear such Summons at such time and place as shall 

hereafter be fixed for hearing.

10

This Summons is issued upon the application of Livia Pty. 

Ltd. of 21 Howard Street, Perth in the State of Western 

Australia who claims:-

(i)

(ii)

20

An order that this matter be consolidated 

with and be heard together with the following 

matter namely Company No. 56 of 1984, 

Forsayth Oil & Gas N.L. -v- Livia Pty. Ltd. ; 

Such orders for the abridgement of time and 

otherwise as may be necessary to enable this 

matter to be heard together with the matter

referred to in (i) hereof;

Document 2 - Originating Summons in Action 
No. 2253 of 1984 (formerly Company No. 

4 114 of 1984):3.8.1984



(iii) In the alternative? to the declarations

sought in the Originating Summons filed the 

10th day of May, 1984 in the said matter 

Company No. 56 of 1984, a declaration as to 

the rights conferred upon the holders of 

options to acquire $1.00 shares in the 

Company, and the liability of the Company in 

the event of the exercise of such options, in 

the light of the events which have happened.

(iv) Such further or other orders or declarations 10 

as the Court shall deem just or necessary.

DATED the day of August, 1984.

TO: The Defendant,

AND TO: Its Solicitors,
Messrs. Muir Williams Nicholson, 
9th Floor, 
Austmark Centre, 
15-17 William Street, 
PERTH, W.A. 6000.

If the Defendant does not enter an appearance at the Central ' 20
Office, Supreme Court, Barrack Street, Perth within the time
abovementioned and thereafter attend before the Judge
sitting to hear such Summons at such time and place as shall
hereafter be fixed for such hearing such order will be made
and proceedings taken as the Judge may think just and
expedient.

THIS ORIGINATING SUMMONS was taken out by Messrs. Downing & 
Downing, Solicitors for the Plaintiff of 21 Howard Street, 
Perth," W.A. 6000. 
TEL: 322 3355 REF: MES:RKM 39:5107

Document 2 - Originating Summons in Action
No. 2253 of 1984 (formerly Company No.114 

r of 1984): 3.8.1984



IN.THE SUPREME COURT 
OF WESTERN AUSTRALIA

BETWEEN:

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

AFFIDAVIT OF MICHAEL JOHN EVANS 
IN SUPPORT OF ORIGINATING SUMMONS 
(SWORN THE 'O DAY OF /V/52 / 1984)

10

I, MICHAEL JOHN EVANS of No. 5, Upland Gardens Willetton in 

the State of Western Australia, Company Director, being duly 

sworn hereby make oath and say as follows:-

1. I am a director of Forsayth Oil & Gas N.L. ("the 

Company") and am duly authorised by the Company to 

make and present this affidavit of its behalf.

The Company was duly incorporated in the State of 

New South Wales. . Now produced to me and exhibited 

hereto, marked "A", is a copy of the Certificate 

of Incorporation of the Company. An .application 

has been made for the transfer of the 

incorporation of the Company to the State of 

Western Australia and that application is pending 

before the National Companies Securities 

Commission.

20

Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984

6



True copies of Articles 30-35 of the Articles of 

Association of the Company are exhibited hereto 

marked "B".

Prior to the 15th day of March 1983, the nominal 

share capital of the Company was 5200,000,000.00 

divided into 200,000,000 shares of $1.00 each. 

The market value of the said shares was 2 cents 

each at the material time.

By Article 34 of the Articles of Association of 

the Company, the Company was empowered by special 

resolution to reduce its capital.

10

Now produced and exhibited hereto marked "C" is a 

copy of the Special Resolution for the reduction 

of the capital of the Company which was passed 

pursuant to Article 34 at the Annual General 

Meeting of the Company held at 1st Floor, 111 St. 

George's Terrace, Perth on the 15th day of March 

1983.

Exhibited hereto, marked "D" is a copy of the 

Order of the Supreme Court of the State of New 20 

South Wales granted on the 16th day of May 1983 

confirming the reduction of capital of the Company 

pursuant to the special resolution of the members

Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984



SUPREME COURT Oi^ WESTERN AUSTRALIA

of the Company referred to in paragraph 6 hereof

8. In consequence of the reduction of capital of the 

Company, the Company's present nominal 

shareholding comprises $20,000,000.00 divided into 

80,000,000 shares of 25C each.

Prior to the reduction of capital of the Company 

and at a time when the nominal share capital of 

the Company comprised $200,000,000.00 divided into 

200,000,000 shares of $1.00 each, the Company

granted options to acquire $1.00 shares in the
r 

Company "subject to the Memorandum and Articles of

Association of the Company'". Exhibited hereto, 

marked "E" is a sample form of the options granted 

by the Company. At the material time those 

options had no market value and although such 

options were listed as securities, no sales 

thereof were taking place.

10

10, Following the aforesaid reduction in the capital 

of the Company, the shareholders in the Company 

became the holders of 1 x 25C share for every 10 x 

$1.00 shares formerly held by them.

20

11. 'The Company submits that as the consequence of

such reduction in capital, the rights of the

holders of options to acquire $1.00 shares in the

Document 3 - Affidavit of .Michael 
John Evans sworn 10.5.1984

8



Company, at a price of 25C each were varied so 

that such option holders thereupon became entitled 

to acquire 1 x 25C share, at a price of 20C, for 

every 10 x $1.00 shares to which their options

referred.

12. The defendant, Livia Pty. Ltd., having acquired a 

number of the $1- 00 options has stated in its 

letter to the Company dated the 7th May 1984, that 

it intends to exercise the optio'rts to acquire 

$1.00 shares and that it has "not accepted the 10 

general offer to exchange its '84 options for '85 

options".

Now produced and exhibited hereto, marked "F" and 

"G" respectively are copies of the letters written 

by the defendant to the Company on the 3rd and 7th 

days of May 1984 respectively.

13. Following the reduction of capital of the Company, 

it is not now possible for the Company to issue 

fully paid $1.00 -shares in the Company.

14. I believe that the defendant purchased the options 20 

held by it after the reduction in the capital of 

-the Company and with knowledge of such reduction.

The Company seeks directions and declarations from

this Honourable Court__ in. .accordance. with the
Document 3 - Affidavit 

ri of Michael John Evans



Originating Summons herein and I make this 

affidavit in support of the relief therein sought.

SWORN by the said MICHAEL JOHN 
EVANS at fartin in the State 
of Western Australia this '0& 
day of fi*i 1984 
Before me:

______„.
A Commission^iV^f the Supreme 
Court for taking'affidavits/A 
Justice of the Pea,eeLOL)DON

JUSTICE OF THE PEACE 
WESTERN AUSTRALIA

10

This AFFIDAVIT was prepared and filed by Muir Williams 
Nicholson, Solicitors of 9th Floor, Austmark Centre, 15-17 
William Street, Perth.

Tel. 327.5777 Ref. KW23

Document 3 - Affidavit of
Michael John Evans sworn 10.5.1084

10



IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "A" referred 10
to in the affidavit of

sworn the lOtL day of 
1984 . Before me:

A Cornmiss-foner of the Supreme 
Court for taking affidavits/A 
Justice of the Peace.

T, LOUDON
JUSTICE OF THE PEACE

WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS
9TH FLOOR
AUSTMARK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777 

Ref. KW

Document 3 - Affidavit of Michael John 
Evans sworn 10.5.1984 and Exhibits 
thereto being: "A" - Copy Certificate of 
Incorporation on Change of Name of 
Borsayth Oil & Gas NL: 21.10.1980

11



J\O. of COEDJWLDJ

116749-46

Certificate of Incorporation on Change of Name of
Company

Companies Act, 1961 Secdoo 21 ;6)

ts is- irr

?orsayth Mineral Exploration N".L.

which UJCLJ, on r/ie- eleventh. day of Deceabeir IS 69 
:ncor:?orar<«i under- the Companies Act, 19 o" did on the- T^erLTTJ-iirST 

of October , 1980, change it* name to

?QSSATTH' OIL £ GAS X.L.

and that, the- company is-. a No Liability

under- the- aeal of the Corporate- Af airs Commission at Sydney>
tventj-first day of October ,15- 80.

10

EstL

12 Document 3 - Affidavit of Micdiael John Evans sworn 10.5.1984 and Exhibits thereto being "A" - Copy. Certificate of Incorporation on Change of Name of Forsayth Oil & Gas NL: 21.10.1980



IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "B" referred 10
to in the affidavit of

sworn the lOtt* day of 
1984. Before me:

A Commissioner of the Supreme 
Court of Western Australia for 
taking affidavits/A Justice of 
the Peace

JUSTICE OF THE PEACE 
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS 20
9TH FLOOR
AUSTMARK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777
Document 3 - Affidavit of Michael 

Ref. KW john Evans sworn 10.5.1984 and
Exhibits thereto being: "B". Extract 

KW2 5 from Articles of Association of 
 i o Forsayth Oil & Gas NL



ALTERATION OF CAPITAL

30. The Company ir. gene red meeting may by ordinary resolution 
do one or more of the following: -

(a) increase its shsre capit.il by the creation of new- 
shares of such amount as it thinks expedient;

(b) consolidate and divide all or any of its share 
capital into shares of larger amount than its 
existing shares;

(c) convert all or any of its paid-up shares into
stock and re-convert that stock into paid-up 10 
shares of any denomination;

(d) subdivide its shares or any of them into shares
of smaller amount than is fixed by the Memorandum 
so however th-it in the subdivision the proportion 
between the amount paid and the amount (if any) 
unpaid or. each reduced share shall- be the same as 
it was in the case of the share fror: which the

(e) cancel shares which at the date of the passing of
the resolution in that behalf have not been taken 20
or agreed ^o be taken by any person or which have
been forfeited and diminish the amount of -its
share capital by the amount of the shares so
cancelled.

31. Any new shares shall be issued upon such terms and
conditions and with such rights and privileges attached 
thereto as the Directors shall determine; and in 
particular such shares may be issued (subject to the 
provisions for the time being subsisting of any regula 
tion of any Stock Exchange on which the shares of the 30 
Compaq are listed) with a preferential or qualified

12.

Document 3 - Affidavit of 
Michael John Evans sworn 
10.5.1984 and Exhibits thereto 
being: "B" - Extract from Articles 
of Association of Forsayth Oil & 
Gas NL

14



right to dividends and in the distribution of assets 
of the

32. The Directors may before the issue of any new shares
determine that the sane or any of them shall be offered 
in the first instance and either at par or at a premiurr. 
or at & discount to all the thon holders of any class 
of shares in proportion to the number of shares held 
by them or make any other provisions as to the issue 
and allotment of the new shares.

Except so far as otherwise provided by the conditions 10 
of issue or by these presents any capital raised by the 
creation of new shares shall be considered part of the 
original capital and shall be subject to the provisions 
herein contained with reference to calls transfer and 
transmission and .otherwise.

34. The Company may by special resolution reduce its share 
capital, any capital redemption reserve fund or any 
share premium account in any manner and-ilth, and 
subject to, any incident authorised, and consent
required by lav.

r

35. The Resolution whereby any share is subdivided may 
determine that as between the holders of the shares 
resulting fro::: such subdivision one or more of such 
shares shall have some preference or special advantage 
as regards dix'iaend capital voting or otherwise over 
or as conoared with the others or other.

MODIFICATION OF RIGHTS

35. If at any time the share capital is divided into differ 
ent classes of shares the rights or conditions attached 
to any class (unless otherwise provided by the terms of

13.

Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984 and 
Exhibits thereto being: "B" - 
Extract from Articles of Assoc 
iation of Forsayth Oil & Gas NL

15



SURREY CCU?,T 0/WESTERM AUSTRALIA

IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "C" referred 10
to in the affidavit of

sworn the lOfe- day of 
1984 . / Before -me:

A Commissioner/or the Supreme 
Court of Western Australia for 
taking affidavits/A Justice of 
the Peace

T. LOUDON
JUSTICE OF THE PEACE 

WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS 20
9TH FLOOR
AUSTMARK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777

Ref . KW Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984 and

KW25 Exhibits thereto being: "C" -
Copy Minutes of the Annual General 

-Meeting of-Shareholders of Forsayth 
1 g Oil & Gas ML:' 15.3.1983



Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984 and 
Exhibits thereto being: "C"- Copy 
Minutes of the Annual General Meeting 
of Shareholders"of- Forsayth-0il—& 
Gas NL: 15.3.1983

eTlNG or THE ANNUAL GENERAL MEETIN3 OF SHAKnOT)KW=i HP mRSAYTR rvrr

* HELD AT

t Floor, 111 St. George's Tee, VKttlH
ON

15th March, 1983 10

*-ca.«

TIME

= -a T.      2flQ

SHEET No

.05 a.m. - 1 -

PRESENT:

SC5IHES5

Seduction of
Authorised 
CanitaJ

Alteration of 
Memorandum of 
Associaticn

J.C. MORRIS (Chairman)
J.G. EDDY

:. X. LAN3E. (Secretary)
:• As per Attendance Register

TJ WAS RESOLVED that the notice of meeting be taken as 
read.

IT WAS RESOLVED. that the. Xiaitas. of the previous Meeting 
be- signed, as. a; true- and. correct record..

IT WAS" RESOLVED that the Ral^rra- sheet as at the;. 30th 
September, 1982, Profit and: Loss Statement for: the year 
then, ended together- with-, the- reports of the Directors. 
and; Auditors. thprpin be adopted.

John Graydcn Eddy retired in ammr»*pma with the Articles 
or Assnrri at'.cn of the Conpany and offered hiaself for 
re-electim.

IT WAS RESOLVED that Mr. John Graydon Eddy be re-elected 
as a Director.

Trevor William Tyson being eligible and. having- been 
rmrinatpd off ered. himself for election.. 

/
IT WAS RESOLVED to elect. Mr-.. Trevor William- Tyson, as. a 
Director.

TJ WAS RESOLVED that subject to- the confirnation of- the 
Supreme- Court of. New- South Wales and pursuant to Section 
L23-U) of: the-Companies (New South Wales) Code, ("the Code") 
andl as. authorised by Article 34- of. the Articles of 
Associaticn. the share capita.! of the Cojpany be reduced fron 
$200,000,000 divided into. 200-,000,000 shares of $1.00: .each to 
$20,000,000.00 divided into 80,000,000.shares of 25 cents each

IT WAS RKSnr.iVED that subject to. the passing: of resolution 
(4) above by the shareholders that the Mennrandum of Associa 
tion, of the Company be amended by deleting the existing 
Clause- 4 and inserting:

1C

20

30

"The. share mp-j.l-al of. the Cotpany is $20,000,000.00 
divided into 80,000,000 shares of 25 cents each. The 
shares in the original or any increased or reduced 
capjtnl nay be divided into several classes and. there 
nay be attached to the shares whether original or 
otherwise respectively any preferential qualified' 
special cr deferred rights privileges and' disabilities 
or conditions and any of such shares for the *lim bain? 
unissued may frcm +•**** to tine be- issued with any such 
rights whether in respect o£ dividend or repayment of 
capital or both or any such special privilege over any 
share previously issued or then about to be issued or 
with, such deferred rights ^i «mH< i •! t-A «»«» or conditions as 
cospared with, any other- shares previously issued or then 
about to be issued, and with any special or restricted, 
rights or without any right., of voting and generally, on

40

50

"1C Ciff 0- SION



Document 3 - Affidavit of M J Evans sworn 
10.5.1984 and exhibits thereto

= STING of TFnr ANNURIi GENERAL MUa'IMS OF SHAREHXDKRS OF FORSA2IH OIL & GAS N.L.

"6..
of

Authcrirv 
To Altar 
Stare sr

3. Placement 
Facility

New Options

aach tents and subject to such conditions and provisions as nav 
frcm tame to tine to be determined, in a^r^anrg with the 
Articles of Association of the time being in force."

CT HAS RESOLVED that subject to the passij^ of resolutions (4T 
am. ia) above and the- confiscation of the Suprate Ccurtof New 
South Wales and ppuant to .Articles 34 and 35of SlrSclS

?* S*r£iGn 123 3* the Cede the paid^n 10 
Catcany be reduced fro ~

shares of Sl.OO jaid.
or calls), to. ». 179,190. 13. (cannrising -Us

5109,555,608.32) arT^tS S "1 ShaieS (total

 fflder the provisions of

rr HRS' RESOLVED that the directors be- authorised, to p7*rg at 
ttiei r rii scretion before, the expiration, of three months: frcav. 
the data of the. Suprene. Court, of. N.S.W^ approving, resolutions
(4) (5) and. (6) above-up to 5.,000,000.. fully paid shares- of. 25 cents 
each- and: 5,000,000 options to. subscribe, for fully pHf* 25 cent, 
shares- exerdsahle. at 20: cents each on or before the 31st 
Decenberv 1985 (subject to resolutions. (4), (5) and (6) being- 40 
passed and approved by the Suprene Court) either in part or whole 
at a. price not less' than 80% of the market'.price at the tine- of: t-foia. placenjant.

Any such- placement or placements will be made- by clients of any 
msaber- firm of- a. recognised Stock Exchange or to institutional   investors..

IT was RESOLVED that subject to the passing of resolutions (4),
(5) , (6) and (8) set- oat above, that the holders of options granted 
by the Corcany to purchase fully paid $1.00 shares in the CamanySO 
en or before the 1st. June, 1984 at an exercise price of .25 cents 
be offered one option to acquire one fully paid 25 cent share 
exercisable on or before the 31st Decentoer, 1985 at an exercise 
price of 20 cents per- option for every tan options currently held 
and where as a result of the foregoing any option holder bfecuies 
entitled to a fraction of an option to acquire a fully p»n 25 
cent share such option holder receive one option exercisable on or 
before the 31st December, 1985 at an exercise price of 20 cents to 
purchase a rully paid share in respect o£ that fraction.



FTING of TH5_AWUAL GrUEpat.. Ml-i'r-LHS OP SHABEEEZDEBS OF FORSAinH OH. & GAS

, HELD AT ON

15.3.83
TIME

N.L.

1 5MEET Ne

| - 3 -

Ihe Omiman announced the following- results of polls called on 
resolutions 4, 5 and 61-

1 Resolution
4
5
6

For
10,269,049
10,187,949
10,187,949

Against

657,150 
657,150 
654,150'

Tiere being ro further business the meeting was declared 
closed, at 10.55 a..a.

10

SIGNED AS" A TSEE AND CORRECT

19

Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984 and 
Exhibits thereto being: "C" - Copy 
Minutes of the Annual General Meet 
ing of Shareholders of Forsayth Oil 
& Gas NL: 15.3.1983

C-».«M*N 3 SiCNirv*! 
-US 3ATt.i. •• 3.•<,«<;



IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter r"-D" referred 10
to in the affidavit of

sworn the /cxt day of 
1984. Before me:

A Commissiapffeir/of the Supreme 
Court of Western Australia for 
taking affidavits/A Justice of 
the Peace

JUSTICE OF THE PEACE 

WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS 20
9TH FLOOR
AUSTMARK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777 

Ref. KW 

KW25

Document 3 - Affidavit of Michael 
John Evans sworn. 10.5.1984s and' 
Exhibits thereto being: »D" -Coov 
order of Supreme,. Court -of -New South
^es j|8^ction No. 1981 of 1983:

 ^TV .ImftlrU *""_



Document 3 - Affidavit of M J Evans sworn 
10.5.1984 and exhibits thereto

Copy for Corporate 

IN THE SUPREME COURT OF NEW

Affairs Commission 

SOUTH WALES

SYDNEY REGISTRY 

EQUITY DIVISION

No. 1981 of 1983

FORSAYTH OIL 
& GAS NL

Plaintiff

AND

THE COMPANIES (NSW) 
CODE

ORDER

SMITHERS WARREN & TOBIAS
with DAVENPORT MANT
Solicitors
20 Bond Street
SYDNEY

DX: 107 SYDNEY 

TEL: 20561

THE COURT ORDERS that -

1. all of the provisions of Section

123 (3) of the Companies (NSW) Code 

shall not apply in respect of all 

creditors of the Plaintiff Company;

2. the reduction of the capital of the

Plaintiff Company passed by Special

Resolution of the Annual General 

Meeting of the Plaintiff Company 

held 15 Match, 1983 to the effect 

that the nominal capital of the

Plaintiff Company be reduced^vfrolrr^
i>- 

$200,000,000.00 divided in£o •£#•% 4r' 
200,000,000 shares of $1.S*

$20,000,000.00 divided into"8->y000,000 

shares of$0.25each and to the effect 

that the paid up capital of the 20 

Plaintiff Company be reduced from 

$127,104,644.36 to $3 ,179 ,190'. 15 be 

confirmed so that thereafter the 

nominal capital of the Plaintiff 

Company shall be $20,000,000.00 

divided into 80,000,000 shares of 

$0.25 each and as at the date of 

this Order the paid up capital shall 

be $3,179,190.13 comprised of 

11,236,473 fully paid shares of 30 

$0.25 each, 314,802 contributing 

shares of $0.25 paid to $0.16 

each and 2,131,358 contributing 

shares of $0.25 forfeited through 

non payment of calls and paid to 

$0.15

Ordered 
26.5.83



IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "E" referred 10 '*<
to in the affidavit of C

sworn the joct day of A1/V7 
1984--. Before me:

A Commissiortet/of the Supreme 
Court of Western Australia for 
taking affidavits/A Justice of 
the Peace

T. LOUD ON
JUSTICE OF TKI PE.ASE.

WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS 20
9TH FLOOR
AUSTMAJRK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777

Ref. KW
Document 3 - Affidavit of Michael 

KW25 j0hn Evans sworn 10.5.1984 and 
Exhibits thereto beinq:"E" - 
Sample of Option Certificate of 

•fid Forsayth Oil & Gas NL:
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Document 3 - Af f idavit of Michael John 
Evans sworn 10.5.1984 and Exhibits 
thereto being: 

"E" - Sample of Option 
Certificate of Forsayth Oil & Gas NL;
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IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "F" referred 10
to in the affidavit of

sworn the /0zt day of 
1984'' Before me:

A Commissiop'Qr, of the Supreme 
Court of Western Australia for 
taking affidavits/A Justice of 
the Peace , T> LOUDON

JUSTICE OF THE PEACE 
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS 20
9TH FLOOR
AUSTMARK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777

Ref ' KW Document 3 - Affidavit of Michael
John Evans sworn 10.5.1984 and 

KW25 Exhibits thereto being: "F" - Copy
letter Livia Pty Ltd to Forsayth 

25 Oil & Gas NL:3.5.1984.



LIVIA PTY. LTD. 
21 Howard Street, 
PERTH WA 6000

3rd May, 1984

The Directors, 
Forsayth Oil & Gas N.L. 
Griffin Centre 
The Esplanade 
PERTH WA 6000

URGENT

Attention: Mr. M. Evans
Dear Sirs,

1st June '84 Options

I refer to our recent telephone conversation when I agreed to see you yesterday afternoon, which appointment you subsequently cancelled.

I confirm that Livia has not accepted the offer made to holders of June 84 options and that it requires registration of the transfers to it of the 1,272,170 June '84 options for which certificates were forwarded to you.
I note that you have already taken legal advice in this matter. Therefore kindly advise by return mail whether you intend to register those transfers or not, and if not why'not.
Unless Livia receives by noon tomorrow your Company's written assurance that the transfers will be registered by 10th May, 1984 and unless those transfers are so registered this Company will take legal action without any further reference to you whatever.

Yours faithfully,

10

20,

26

Document 3 - Affidavit of Michael John Evans sworn 10.5.1984 and 
Exhibits thereto being: "F" - JU Copy letter Livia Pty Ltd to Forsayth Oil & Gas NL: 3.5.1984.



IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff 

and 

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "G" referred 10
to in the affidavit of

sworn ' the £fcfc day of 
1984. Before me:

A Commissioner/of the Supreme 
Court of Western Australia for 
taking affidavits/A Justice of 
the Peace T. LOUDON

JUSTICE OF THE PEACE 
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON
SOLICITORS 20
9TH FLOOR
AUSTMARK CENTRE
15-17 WILLIAM STREET
PERTH W.A. 6000

Tel. 327.5777

Ref. KW Document 3 - Affidavit of Michael 
John Evans sworn 10.5.1984 and

KW25 Exhibits thereto being: "G" - Copy
letter Livia Pty Ltd to Forsavth 

0 1-1 Oil & Gas NL: 7.5.1984



RECEIVED

7 MAY 1984

Ans'd.

LIVIA PTY LTD 
21 Howard Street 
PERTH WA 6000

7 May 1984

URGENT

The Directors 
Forsayth Oil & Gas NL 
Griffin Centre 
The Esplanade 
PERTH " WA 6000 10

Attention: Mr M Evans

Dear Sirs

Re: 1st June '84 Options

Having received no response to my letter of ±he 
3 May (which is a surprising attitude for a lilted Public 
Company), Livia is proceeding to institute the legal action 
foreshadowed.

Both the Stock Exchange Listing requirements and the 
relevant provisions of the Company's Code require that you 
properly register all option holders/' and failure to do so is 20 
an offence which renders .both the Company and any participating 
Director or officer liable to-prosecution. Your Company's 
obligations are to properly register holders of all outstanding 
options. Your register should record the holders of both options 
to acquire fully paid SI.00 shares on payment of 25* prior to the 
1 June 1984, and options to acquire fully paid 25* shares on 
payment of 20* prior to the 31 December 198,5..^^?

I confirm that Livia has not accepted the current offer 
to exchange its '84 options for '85 options, and currently intends 
•to exercise its options which as you are aware expire on the 30 
1 June 1984. You'have therefore now been put on notice as to this- 
fact, and Livia requires that you take all and any necessary steps 
to ensure that it is not prejudiced or hindered in -this regard , 
by effecting due registration and delivering a certificate with 
respect to these options, and also ensuring that the Company is 
in a position to issue the reouisite shares to Livia in due course.

Yours faithfully

^^tX
rJyQH# u COCHRAHE 

'rector

Document 3 - Affidavit of Michael? 
John Evans sworn 10.5.1984 and 
Exhibits thereto being:"G"- 
Livia Pty Ltd to Forsayth



M10A. 11.15

MR WHITE (Continuing) : - - - to be cross-axamined.

FRANKLYN Jj Do you require Mr Evans called, Mr Malcolm?

MR MALCOLMt Yes, your Honour.

PRANKLYN Jj Thank you, Mr White.

MICHAEL JOHN EVANS, sworn:

CROSS-EXAMINED BY MK MALCOLM QCl

MR MALCOLM: Mr Evans, there are one or two matters that I 
would like to ask you about. I would like to 
it clear from the outset that the purpose is to 10 
elicit information, and not to challenge anything 
that you have put on oath to date. Mr Evans, I 
•understand you were appointed a director of Forsavth Oil 
& Gas No Liability on the 3rd of May 1983. Is that 
correct?——J believe it was the 5th of May, but I 
would need to check.

In all nvents, it was -a date after the special resolutions 
were passed on the .15th of March 1983 and .shortly 
prior to the -approval by the Supreme Court of New 
South Wales of the reduction of capital?--—That's 20 
correct.

Prior to your -appointment «s »-director, .had you had .any
connection with ±he 'company -as /an ••employee?—-—Ho.

Prior to your appointment .as .a -director, had you -any connection 
with the company in -any other capacity?-—-I vas -the 
director -of -a .company called .Ferrovanadium, which was
•a shareholder in JEorsayth Oil £ Gas* That was xoy 
substantial connection -with Jorsayth.

It -was the fact, was It not., -that .as -at the 15th of 'March 1983,
at the ******* of -the ^special resolutions, ordinary 30
•shares in the company were listed on -the Australian 
Associated Stock Exhanges?——That'-s correct.

That has been the position JLn relation to the -shares of the 
company at -all .material tl-mnB since?-—Yes.

As --at •the 15th of Starch 1*983 the 'Options <which vere ^outstanding 
for shares in the company were known AS June 1984 
options?—-Correct.

As «t 'the 15th of March 1983 -those (Options •jwere ,al»o .listed
And -traded ton *he Australian /Associ-ated .'Stock Exchanges? 
——They -were listed. However, -they were -not traded, 40 
They had no value.

Is it th« fact that at all material tines sine* the 15th of March 
1983 the June 1984 options ware listed,until shortly

. .,. 9 Q Document 4 - Cross Examination of Michael
SG ,J.I **"•' John Evans: 6.8.1984.
Coy56,114/84 20 M.J7^VANS, XXN 6.8.84



after the Supreme Court of New South Wales approved 
the reduction in capital?——They were listed.

MR MALCOLMj Is it the fact that the capital of the company 
was increased - - -

Document 4 - Cross Examination of 
Michael John Evans:6.8.1984.

BG 
Cpy56,114/84 ,. 

•.) * )
rVANS, XXN 6.8.84



G19A. 11.20

MP. MALCOLM (Continuing) : - - - increased from $50 million to 
$200 million by the creation of an additional liO 
million ordinary shares of $1 each on 28th August, 
1980? —— I would need to check my records to answer 
that question.

Perhaps I could show you a document which will assist you in 
relation to that. Would you have a look at that 
document? I think the first page of that letter 
gives you the date, does it not? —— Yes - 2Bth August, 10 

1980.

Would you agree that, as at 30th June 1980, there were 12,159,065 
June 1984 options outstanding? —— Once again I would 
have to check my records to he able to confirm that.

I will show you another document and ask you whether, on
looking at that, you can confirm that that is the 
case. The information to which I refer is contained 
on the mecond page of the document? —— Right. Can you 
repeat your question, please?

T

Yes - whether there were 12,159,065 June 1984 options outstanding 20 
as at 30th June 1980? The information is on the 
second page of the document .that I have shown you?
—— Yes. The figure 12 ,.159, 065 does appear on the 
document, against the word '" options."

Yes; -and .as of 30th June 1980, vhich is the date of "the
-document itself? You have -the page - the page you
•were looking -at - -the -second page? —— Yes.

FRANKLYN .J : What is -the document?

KR MALCOLM: The document is -an -application .by For say th Oil ±
Gas N.L. to the stock exchange for a listing of some 30 
shares vhich -were proposed to -be issued.

WITNESS: The reason for the confusion was that the page you 
showed me had four million -options

FRANKLYN J: But Mr Evans, do you know as a fact .that that is 
the case? I mean, have you any knowledge of that 
document?—— No, 1 do not have -any knowledge of that 
document.

All you are -agreeing to is that there is -a document presented 
to you which purports to be --an application? —— Yes, 
your .Honour. 40

•MR MALCOLM:; :You told -.me Tthat you thad ^records *fhich *would 
enable you to cay whether -or not it *as the fact 
that 12,159,065 options vere outstanding at 30th 
June. What records do you have that would «nax>le

JEC 01
Coy56, 114/84 "-122 M.J. EVANS, XXN 6.8.84

^ j Document 4 - Cross Examination of Michael 
John Evans: 6.8.1984



AUSTRALIA

you to say whether that WAS the case?---ln the 

normal course of a question like that, 1 would 

refer to our corporate files and look up the 

stock exchange file to see what the figure was.

MR MALCOLM: Are you content to accept that document as suo- 

mitted to the stock exchange by the company as 

setting out the position as at that date?——Well, 

I have no reason - -

FRANKLYN J: Mr Malcolm, does this witness know that that

document was submitted to the stock -exchange? Is 10 

it common ground?

HR MALCOLM: Your Honour, I do not know that there is any 

dispute about this fact.

FRANKLYN J: I do not, either. That is the only problem I am 
faced with

MR WHITE: I have no instructions on this point at all, sir.

MR MALCOLM: It would be difficult for your Honour to find 
any witness who could say, "I recollect that that 
is .the case. It is a matter of record.

FRANKLYN J: I appreciate that, i>ut I do not -know - .and this
witness does not seem to know - the source of this 20 

document. It has -not been put to .him, .anyway.

:^MR .MALCOLM: -'Mr JSvans, -is the document -.to -which 3 .have
•referred you A copy of -an application .by Forcayth 
Oil & Gas N.L. to the Stock Exchange of Perth for 
the -listing of certain shares .bearing date 30th June 
1980 And under the seal of -the company?-——Once again, 
the only -way I could verify that -would .be -to compare 
it with ay records that I have in the office. I have 

no reason -to believe that it is not,

I will tender it, your Honour. 30 

FRANKLYN J: Tender it -AS what?

KR MALCOLM:If the witness wishes -the opportunity to compare his 

file copy with our photocopy of -the original of -the
*tock -exchange, 1 -am perfectly happy -for :him ±o do
-that, your Honour. -Hay I give you -this -document?

FRANKLYN J: What do I accept it as? You see, there is no
•evidence that it is -an original of -the tstock .exchange 

or « photocopy -of -the -original -of ±he .stock 'exchange;

•you informed «oe -of rthat. -If 'Mr -White .agrees .1 <&m
quite happy to admit it as such. At .this stage you 40

arc tendering »e a document headed something, not
Document 4 - Cross Examination of Michael

EC J°hn Evans:6.8.1984. 

Coy56,114/84 23 M.J.E^ANS, XXN 6.6.84

(Continued on page 23A)
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identified by this witness and atkiny me to accept 
it into evidence.

MR MALCOLM: Your Honour, I ajn asking him to ccept it as a
photocopy of a share application made. He says,
"If I have access to records J can verify that."

FRANKLYN J: Well, maybe it should be marked for identification. 
I do not see how it can be an exhibit at this stage; it 
is not identified until he conpares it with his records.

MR MALCOLM: Perhaps he should be given that opportunity, your
Honour. 10

FRANKLYN J: Well, I an in the hands of counsel.

MR MALCOLM: Yes. I should like him to be given that opportunity.

MR WHITE: As I mentioned, your Honour, I have no instructions 
but I do know that this witness has received-a letter 
which says what the position was atr the time of the 
capital reconstruction of the company. This witness, 
of course, only joined the company in 1984 but he would 
have access to all the records but 1 am not quite sure 
of the relevance of the position as at 30th June, 1980. 
We accept that there were outstanding options running 20 
into millions but -whether it -was 12,159,065 or some 
other figure I .have no idea.

FRANKLYN JT; Is it -a aaatter .that is -capable ;of .being ̂ agreed?

MR WHITE: I would have thought ;so, your Honour. It probably is.

MR MALCOLM: If my learned friend is prepared to .accept -that
there were outstanding options running into millions, 
I would be content -with that, your .Honour - And I 
withdraw -the tender.

FRANKLYN Ji That is us -at 3Oth June, *tr White?

MR WHITE: Yes. Perhaps the witness could just confirm that. I 30 
am looking -at A letter which is not in the records 
which refers to that but perhaps this witness could 
just be asked .simply were there outstanding options 
running into -millions at that time.

•KR MALCOLM: I am content -to ask that question, your Honour.
TO WITNESS: Mr ITvans, are you in ̂  position to con 
firm that there w«re outstanding options numbering 
«ome millions exercisable in June 1984 outstanding 
.as .at 30th June 1980 - — -

An 
Coy56,114/84 23A KR MALCOLM QC 6.8.84 40

KR WHITE 
00 (M.J.EVANS,XXN)
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cure. 11.2?
MR MALCOLM (Continuing): - - - June 1980?——I'm aware of

the existence of June 1984 options and the fact that 
there were several million of them. I'm not sure as 
to the date. I can confirm that those options did 
exist prior to the reconstruction, but I don't know 
about that particular date that you're referring to.

What I want to establish is this: As at the 28th of August
1980, when the capital was increased from $50 million 
to $200 million, there were June 1984 options outstanding 10 
running to some millions?——I would need to check rny 
records to answer that question.

What records would you need to check?——The corporate records 
of the company.

Could I show you a copy of document 'No.2 in the book of
documents, which, is the notice of meeting for the 
15th of March 1984? Can you tell his Honour -Whether 
you attended the meeting on the 15th of March 1983? 
——Yes, I was in attendance.

Can you tell his Honour whether or not any meetings -of -any 20 
of the creditors of the company -were held in connection 
with the reduction of capital?——To ay knowledge "there 
were no meetings regarding the creditors.

Can .you tell his Honour whether or not there were -any .meetings 
of option -holders held -at .the time of -the xeduction 
of capital?——''To .my knowledge ±here -were -no meetings 
of option holders held at the -time -of the reduction 
of capital.

Did Ferrovanadium hold .any options?-—I would have to .-check -ay
records. • 30

Could you -turn up in tho»e papers vhat J -think is -the next 
document, No.3 in the bundle, which JLn -a notice 
relating to recall of certificates?—'Yes.

Could you confirm that notices in this form vent out after -the 
approval by the Supreme Court of New South Wales of 
the reduction of capital, and-while you were -a director 
of the company?-—Yes, I can confirm that.

My instructions are that, although these -notices were Addressed 
to 'Dear Shareholder", notices in that form were 
«ent to option holders?——What *re you -asking .»e? 40

1X3 -you -agree?——***«d -on -the :docurnent in "front of -toe, •yes- 

Can you -point to any form of notice that was addressed -specifically 
to option holders - - -

Document 4 - Cross Examination of
34 Michael John Evans: 6.8.1984 
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71. 11.32

MR MALCOLM (Continuing): - - - option holders? Are you aware 
of any such form of notice?-—I would believe that 
all the option holders would have received this 
particular correspondence.

I would simply mention, your Honour, that that is an invitation to exchange old options for new options.

fRANKLYN J: Is it important that I read this at this stage?
MR MALCOLM: No, your Honour.

TO WITHESS: May we take it that some option holders 10 
accepted the invitation to seek an exchange and some 
not?——He have had no refusals as such but, I think, 
the figures are to date that 62 nillion options out 
of a total possible 70-odd million were taken up by 
option holders because it was a very lucrative 
scheme offered to them.

I think you told us earlier that the new options -were .
subsequently listed on the stock exchange. Is that right?——Subject to the confirmation by the Supreme Court of New South Kales, yes. r 20

Here any steps taken to de-list the old options?——That is a matter for the stock .exchange. They were the party that chose to quote the new options.
TRANKLYN J: What .is your answer to the question: That -theycontinued -to .be quoted, «were "they — the --old --options? ——No/ they <were not quotexi.
Maybe you had better take that Again?

KR MALCOLM: Yes, sir.
TO WITNESS: Did the company take any steps to procurethe stock -exchange to de-list the old options?——No. 30

Was It the position that they remained on the list but theywere .simply not quoted?——I think that someone from the stock exchange would be competent in answering that question.

You do not have any knowledge of that?-—-No.
Are you jrware that an application for .-an jexpedited .hearing 'Of this *atter -was Jtade by -your fcompany'-s .-solicitors? 

'—Yes, J aa.

And *re you -aware that «n affidavit in ^support -of that application•was frvorri -by a -Mr Paul JDomenic .Evans on 21st -June 1984? 40——-Yes.

By consent, your Honour, that affidavit aay be treated as in 
evidence in these proceedings.

rRANKLTH Ji Do you wish »e to read that now or are you just - -
35 Document 4 - Cross examination ofCG ;j tl | Michael John Evans: 6.8.1984 Coy56,114/84 2£ H.J. EVANS, XXN 6.8.84



MR MALCOLM: No, your Honour. I will simply refer the witness 
to one aspect of it.
TO WITNESS: In that affidavit, para.6, it is Btated 
that fully paid 25 cents shares in the capital of 
the plaintiff are currently being traded on the 
stock e-xchange of Melbourne and the Sydney Stock 
Exchange for approximately 47 cents per share. Was 
that the market price at that time?——Correct, yes.

Khat is the current market price of the 25 cent shares fully
paid?——On Friday they -.closed a 45 bid, 50 sell, last 10 
sale a.bout 48.

Would you agree that - - -

Document 4 - Cross examination o.< 
Michael John Evans:6.8.1984
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PUB. 11.37

MR KALCOLM (Continuing): - - - agree that there has oeen a 
significant increase in the price of the 25 cent 
shares since early 1963 as a result of a gola 
discovery by the company?---Yes, I would.

Would that be the main reason for the increase in the price 
of the shares?—-I suspect that is the main reason 
for the increase in the price.

Would you look at the document which I now show you, ana tell
his Honour whether or not upon Livia Pty Ltd seeking 10 
to register transfers in its favour of June 1964 
options, the document now in front of you dated 26th 
My 1984 is the certificate which was issued by Forsayth 
to Livia relating to 127,217 new options?——Yes.

I tender that certificate, your Honour, which is dated 28th May
1984 in photocopy with the consent of my learned friend.

MR WHITE: No objection, your Honour.

EXHIBIT EXHIBIT 2 .... Certificate dated 26.5.1984.
r 

FRANKLYN J: Do you think the affidavit of Paul Domenic Evans
should be admitted as an exhibit? 20

MR MALCOLM: If agreed that it is treated as -evidence .oe,fore
your Honour in these proceedings that, I .would submit, 
would be sufficient.

FRANKLYK .J: Very -well.

MR -WHITE: I have no objection, your Honour.

MR KALCOLM: incidentally, -Mr Evans, is Capital -Share Registry 
Pty .Ltd the company which operates -the principal 
Jihare xegistry of Forsayth?——That is correct.

At least -since the beginning of April 1984, has the office of
Capital Share Registry Pty Ltd been at 17th floor, 30 
111 St Georges Terrace, Perth?——Yes.

It was formerly at 15th floor, 2OO St Georges Terrace, Perth. 
Is that right?——I believe «o.

J>o you *till -have -that bundle -.of documents in .front of you 
that I showed you -earlier?——Which is?

Exhibit 1?——I have a bundle of documents.

'FRANKLYN -J: 3 -do Tiot Jcnow that the -wittness .has the bundle, 
exhibit 1.

MR MALCOLM: He ha* a bundle, which is a copy, your Honour.
TO WITNESS: Could you turn up what is it«m 6 in the 40

EC 37
Coy56,114/84 28 M.J.EVANS, XXN 6.8.84
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bundle and it is a letter from Livia to Forsayth 
dated 30th May 1984, exercising the options?---] 
are sorry, who was the letter between?

MR MALCOLM: The letter was from Livia to Forsayth dated
30th May 1964 ,exejrcising the options?-—1 do not 
have a copy of that letter.

If you would hand me the bundle, I will see if I can locate 
it for you. Thank you. It seems to be omitted 
from this set. I will show you a copy of that 
letter - - - 10

EC
Coy£6,114/84 29 M.J.EVANS, XXN 6.8.84
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A33B. 11.42

MR MALCOLM (Continuing) : - - - of that letter. Do you recall
that letter was accompanied by bank cheques totalling 
?318,042.50, being the application allotment moneys 
due on the exercise of those options, on the basis 
that they were June 1984 options for $1 shares?——Can 
you repeat the question, please?

Do you recall that the letter of application was accompanied 
by banJc cheques totalling $318,042.50?——Yes.

Do you accept that that was the correct sun of money, on the 10 

basis that the options to be exercised were June 
1984 options for $1 shares in the company?——Yes.

Thank you, Mr Evans.

WITNESS WITHDREW

MR WHITE: That is the case for the plaintiff, your Honour. 

FRANKLYN J: ThanX you, Mr White- 

Mr Malcolm?

KR MALCOLM: If your Honour pleases, there are a number of
points J-n .sty .learned '.friend's -submissions with -which
we .are -in .agreenent. He would -accept that when an 20

option holder ttoox .out -an -.option -to -acquire $1 -shares
in the ^capital -x>f the .-conpany -as fully -paid .-shares
for .ran'exercise price*.of 25 :cents -per -share, -he ttook
the -risk -that ^between -the -tima -of -the grant rof the
option and the -date o'f -exercise the company night
•either reduce or increase its capital, or -that it
-might ".in "the -intervening -period *even go into
liquidation* -What <ve :do not -accept is that «imply
by inserting into -the -option contract,as --evidenced
by the option -certificate, .a provision .that -the option 30
is subject -to the nenorandum and -articles -of ^association
it follows that-the cccapany reserved to itself, unilaterally
to vary the subject natter of the contract, ±he -exercise
price payable, -and the -date .by -which'-the option Was to
be exercised.

In oar submission, -each of those features, 
together -«rith <all 'Other •features of -the contract., 
remained intact* notwithstanding any increase in tthe 
capital of the company or any decrease in the capital 
of the coapaay. 40

The authorities *o which --ny learned iri-end 

:ref erred ±n tthis xespeet tquite -rightly *tand :f or <certain 

propositions. Munber -1 -of his list of ^authorities, 
Archibald Bovie Pty Ltd and Others v. The Commissioner 

of Stamp Duties Mev South Kales, 1948 77 CLR 143, stands 

for the proposition that a share is an aliquot or 
proportionate part of the capital of the company. It

39 ^
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SUPREME COURT OF W^TERN AUSTRALIA

IN THE SUPREME COUNT )
OF WESTERN AUSTRALIA ) No 2252 of 1984

(Formerly Company No 56 of 1984)

BETWEEN : FORSAYTH OIL & GAS NL

Plaintiff

- and - 

LIVIA PTY LTD

Defendant 

No 2253 of 1984

(Formerly Company No 114 of 1984) 10 

BETWEEN : LIVIA PTY LTD

Plaintiff

- and -
r

FORSAYTH OIL & GAS NL 

Defendant 

(CONSOLIDATED BY ORDER DATED THE 6TH DAY OF AUGUST 1984)

BEFORE THE HONOURABLE MR JUSTICE FRANKLYN 
IN CHAMBERS THE 17TH DAY OF SEPTEMBER 1984

UPON THE APPLICATION of FORSAYTH OIL .& GAS NL as Plaintiff

by Originating Summons dated the 10th day of May 1984 AND 20

UPON THE APPLICATION of LIVIA PTY LTD as Plaintiff by

Originating Summons dated the 3rd day of August 1984 and upon

hearing Counsel for the parties IT IS DECLARED AND ORDERED THAT:

1. On Originating Summons No'2253 of 1984 :

(1) Upon the registration of transfers to it of

1,272,170 options for $1.00 fully paid shares

in FORSAYTH OIL & GAS NL, at an exercise price

of 25 cents, LIVIA PTY LTD was entitled to be

issued with an option certificate in its name

cert i fy i nt] that it was the registered holder of 30

1 ,/''.',', 1 V!) opt Kins foi $1.00 fully \ai\i\ shares in
______ ___ Document 5 - Formal Orders of the
:...._ __.._. .„.!„_....- .".7 "77".'..: _ ".A, "I .:. 40'10 Supreme Court of Western Australia
/ ...__.__.___„______.._.. .._..„ ... ....._.......... 17 P



the said FORSAYTH oil. *• GAS NI. at an 

exercise price of 25 cents.

(2) Upon the exercise by LIVIA PTY LTD, as it 

did on 30th May 1984 of the aforesaid 

1,272,170 options for $1.00 fully paid shares 

in FORSAYTH OIL & GAS NL at an exercise price 

of 25 cents, LIVIA PTY LTD was entitled to be 

issued with 1,272,170 $1.00.fully paid shares 

in the capital of the aforesaid FORSAYTH OIL 

& GAS NL and the said FORSAYTH OIL & GAS NL 10 

was liable to take such steps as may be necessary 

to issue such shares to the said LIVIA PTY LTD

including the calling of any necessary general
r

meetings of the said FORSAYTH OIL & GAS NL and 

using it's best endeavours to procure the passage 

of such resolutions as may be necessary to enable 

such shares to be issued to the said LIVIA PTY LTD.

2. Originating Summons No 2252 of 1984 be and is hereby 

dismissed.

3. FORSAYTH OIL & GAS NL do pay the costs of LIVIA PTY LTD 20 

of the consolidated proceedings to be taxed as one set 

of costs without regard to the upper limits of the 

scale with a certificate for second Counsel.

4. There be liberty to apply.

BY THE COURT
.11
yrurr\s^
REOlfSTRA:DEPUTY REGISTRAR

THIS ORDER was extracted by Messrs Downing & Downing of 

21 Howard Street, Perth WA t.OOO TEL: 3223355
REF: MES:DCD ^_
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IN THE SUPREME COURT )
) 

OF WESTERN AUSTRALIA )

IN CHAMBERS

Coy. No. 56 of 1984 

BETWEEN:

Heard: 6th August, 1984 

Delivered; 17th Seotember,1984

FORSAYTH OIL & GAS N.L.
Plaintiff 

-and-

LIVIA PTY. LTD.
Defendant

CONSOLIDATED WITH 

Coy. No. 114 of 1984 

BETWEEN: LI VIA PTY. LTD.
Plaintiff

FORSAYTH OIL & GAS N.L.
Defendant

Mr. K. White and Mr. p. Evans, instructed by 
Messrs.Muir Williams Nicholson, apoeared for 
Forsayth.

Mr. D.K. Malcolm, Q.C., with him Ms. M.E. Scanlon, 
instructed by Messrs. Downing & Downing, appeared 
for the Livia.

Cases referred to in Judgment:

Archibald Howie Pty. Ltd. v. Commissioner
Duties (N.S.W.), (1948) 77 C.L.R. 143 

Hirch & Co. v. Burns & Anor., (1897) 77 L.T. 377

of Stamp

Cases also crted :

In Guarantee Corporation Ltd.,re Credit Assurance <
(1902) 2 Ch. 601 

In re Barrow Haematite Steel Co., (1888) 39 Ch.D. 582 
Bannatyne v. Direct Spanish Telegraph Co., (1887) 34 Ch.O. 287 
Ballas v. Theophilos, (1957) 98 C.L.R. 193
Goldsbrough Mort & Co. Ltd. v. Quinn, (1910) 10 C.L.R. 674 
Carter v. Hyde, (1923) 33 C.L.R. 115 
Wright v. Dean, (1874) L.R.7 H.L.158 
In re Compania de Electricidad de la Provincia de Buenos Aires

Ltd., (1980) 1 Ch. 146 
In re Leichardt Exploration Ltd., Supreme Court S.A.

(Unreported) Master Lunn Q.C., 22nd May 1984 
Northern Counties Securities Ltd. v. Jackson & .Steeple Ltd.,

(1974) 1 W.L.R. 1133
Boomalli Ltd. v. Hack,
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2.

FRANKLYN J^

These actions were heard together as a result of a 

consolidation order made the 6th day of August, 1984. 

Forsayth Oil & Gas N.L. {Forsayth) is a oublic no liability 

company which, orior to 15th March 1983, had a nominal capital 

of $200,000,000 divided into 200,000,000 shares of $1 each. A 

specified number of those shares had been issued and the 

plaintiff had granted options to take up additional ordinary 

SI shares in its unissued capital. As at 15th March 1983, the 

issued ordinary shares were listed on the Australian 

*\ssociated Stock Exchanges and had a market value of two cents

aach. Each such option granted to the holder thereof the
r

right on application and payment of a discount price of 25c 

made prior to 1st June 1964. to take one fully paid $1.00 

share in the company. The said options were transferable at 

any time prior to 1st June 1984. Such options were known as 

"June 1984 Options" and as at 15th March 1983, were also 

listed on the Australian Stock Exchanges but were not traded 

being then of no value. Option certificates were issued by 

Forsayth to the holders of these options certifying ,as 20 

follows:

"THIS IS TO CERTIFY that the abovenamed is the 
registered holder, subject to the Memorandum and 
Articles of Association of the Company, of the 
undernoted options over fully paid shares of $1.00 
each subject to the conditions overleaf."

The conditions overleaf set out the requirements for 

exercise of each option and for transfer of the option.

By Notice of Meeting dated 3rd February 1983 addressed to 

its shareholders, Forsayth advised of the annual general 30

meeting to be held on 15th March 1983, and of certain
, Document 6 - Reasons for
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3.

10

20

"additional ordinary and special resolutions" to be considered 

and, if thought fit, passed at the meeting. The special 

resolutions referred to were directed to a restructuring of 

the canital of the comoany and were to achieve a reduction of 

capital having the effect of writing off capital lost and not 

reoresented by available assets. The special resolutions were 

numbersd in the Notice as is set out hereunder and were to the 

following effect:

(4) Subject to the confirmation of the Supreme 
Court of New South Wales pursuant to s. 123(i) 
of the Companies (New South Wales) Code, to 
reduce the share capital from $200,000,000 
divided into 200,000,000 "51 shares to 
$20,000,000 divided into 80,000,000 25 cent 
shares.

(5) Subject to the passing of such last mentioned 
resolution to amend the Memorandum of 
Association to provide for such reduction 
aforesaid.

(6) Subject to the passing of such resolutions 
aforesaid and to .the confirmation of the 
Supreme Court and pursuant to Articles 34 and 
35 of the Articles of the Company and s. 123 of 
the Code, to reduce the paid-up capital from 
$127,129,644.36 (comprising 112,389,727 fully 
paid shares of $1 each; 3,148,015 contributing 
shares of $1 paid to 62 cents each and 
21,313,577 contributing shares of $1 paid to 60 
cents and forfeited through non-payment of 
calls) to $3,179,815.13 (comprising 11,238,973 
fully paid shares of 25 cents each, 314,802 
contributing shares of 25 cents paid to 16 
cents each, and 2,131,358 contributing shares 
of 25 cents paid to 15 cents each and forfeited 
through non-payment of calls) by cancelling the 
sum of $123,949,829.23 paid-up capital lost and 
unrepresented by available assets to the extent 
of 0.975 cents per share on each of the fully 
paid shares, 0.604 cents per share on each of 
the partly paid shares and 0.585 cents per 
share on each of the forfeited shares.

The ordinary resolutions proposed in the notice were 

directed, as to resolution numbered "(7)", to authorising the

directors to transfer the incorporation of the company to
44 Document 6 - Reasons for Judgment of

the Honourable Mr Justice Franklyn: 
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4.

Western Australia; as to resolution numbered "(8)", to 

authorising the directors to place at their discretion within 

three months of the approval by the Suoreme Court of New South 

Wales of the soecial resolutions numbered (4), (5) and (6) 

referred to above 5,000,000 fully paid 25 cent shares and 

5,000,000 options to subscribe for fully paid 25c shares 

exercisable at 20c each on or before the 31st December 1985. 

Resolution (9) was in the following terms:

"Subject to the passing of Resolutions (4), (5), (6) 
and (8) set out above, that the holders of options 10 
granted by the company to purchase fully paid $1.00 
shares in the company on or before 1st June 1984 at 
an exercise price of 25 cents be offered one option 
to acquire one fully paid 25 cent "share exercisable 
on or before the 31st December 1985 at' an exercise 
price of 20 cents per option for ey.ery ten options 
currently held and where as a result of the 
foregoing any option holder becomes entitled to a 
fraction of an option to acquire a fully paid 25 
cent share such option holder receive one option 20 
exercisable on or before the 31st December 1985 at 
an exercise price of 20 cents to purchase a fully 
paid share in respect of that fraction."

In the body of the Notice of Meeting the shareholders 

were advised that they would be asked "to authorise the 

company to offer option holders a new option in lieu of those 

presently held". The Notice went on to identify the options
»

to be offered which were those the subject of ordinary 

resolution (9) set out above.

The annual general meeting was duly held on 15th March 30 

1983, and each of the aforesaid special and ordinary 

resolutions was passed. The capital reduction provided for by 

the special resolution was confirmed by the Supreme Court of 

New South Wales on 16th March 1983. Making its order, the 

Court also ordered that "all of the provisions of s. 123(3) of 

the Companies (N.S.W.) Code shall not apply in respect of all

^ j^ Document 6 - Reasons for Judgment
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5.

creditors of the plaintiff company", an order clearly made 

pursuant to s. 123(4) of the Code "having regard to the 

special circumstances of the case". No evidence or 

information was adduced as to what were the special 

circumstances in resoect of the order nor as to whether or not 

the Court was advised of the ordinary resolutions passed or as 

to the existence of the June 1984 options. Mr. Michael John 

Evans, a director of Forsayth, gave evidence under cross- 

examination that no meetings of creditors were held in 

relation to the reduction nor was any meeting of option 10 

holders held at the time of the reduction.

On a date or dates not specified, Forsayth then issued to 

its shareholders a document entitled "Recall of Certificates" 

advising the effect of the reduction of capital upon the 

issued shares and notifying approval thereof by the Court, and 

requesting return of share certificates to be exchanged for 

new shares to be issued pursuant to.the.capital reduction and 

reconstruction. Mr. Evans, stated that in his belief a copy 

of this document would have been issued to the holders of the 

June 1984 options. The document referred to those options'in ^0 

the following terms:

"In addition the holders of options to purchase one 
fully paid $1.00 share in the company on or before 
June 1 1984, at an exercise price of 25 cents per 
option are hereby offered one option, for every ten 
options currently held, to purchase one fully paid 
25 cent share exercisable on or before December 31 
1985 at an exercise price of 20 cents per option."

There is no evidence of any other advice as to the 

resolutions or any of them being sent to the option holders. ^0 

Mr. Evans, in answer to a question as to whether some option

holders "accepted the invitation to seek an exchange",
Document 6 - Reasons for Judgment 
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6.

answered: "We have had no refusals as such but I think the 

figures are to date that 62 million options out of a total 

possible 70-odd million were taken up by option holders 

because it was a ve.ry lucrative scheme offered to them" 

(T/s.26). His evidence was that the new options ware listed 

for trading on the Stock Exchange but that Forsay.th took no 

steps to cause the June 1984 options to be delisted as they 

were not being quoted and he believed it was a matter for th-j 

Stock Exchange to delist them. He had no knowledge as to what-, 

had transpired in that regard. 10

By a letter to Forsayth dated 13th"~ADril 1984, Livia Pty.

Ltd. (Livia) forwarded documentation for r the transfer to it of

1,272,170 June 1984 options over unissued $1 shares in

Forsayth and requested registration thereof and the issue to

it of certificates in respect thereof. Forsayth replied by

letter dated 9th May 1984, that it was attending to have Livia

registered . as. . the. transferee of "the relevant options",

advising of its new capital structure, stating that "each

option holder is now entitled to take up 1 x 25c share at -i

cost of 20c for each 10 x $1.00 shares which it was entitled 20

to taka up at a cost of 25c each, -prior to the reduction in

capital", and advising that it intended to seek a declaration

from the Court. On or about 29th May 1984, Forsayth forwarded

to Livia a certificate certifying Livia to be "the registered

holder subject to the Memorandum and Articles of Association

of the Company of 127,217 ootions over fully paid shares of 25

cents each "subject to the conditions overleaf", which

conditions provided for exercise of the options at any time

prior to 31st December 1985 on payment of 20 cents for each

A*I Document 6 - Reasons for Judgment 
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REGISTRAR
SUPREME COURT OF WESTERN AUSTRALIA

new share taken up. By letter dated 30th May 1984, Livia

advised that it had never accepted the offer to take up

December 1985 options, returned the said certificates and

purported to exercise its June 1984 options to take up

1,272,170 shares o£ $1 each in the unissued caoiial of

Forsayth, enclosing the sum of 5318,042.50, the total exercise

price at 25 cents per share. By letter also dated 30th May

1984 Forsayth by its solicitors notified Livia that it

recognised its entitlement, to 127,217 options but did not

recognise that it had any entitlement "to $1,272,170 of the 10

unissued share capital of the company":- The letter referred

to the reconstruction of the share capital and to the fact

that shareholders thereupon became entitled to one 25 cent

share for each ten $1 shares previously held, stated that

option holders "are entitled to one option to subscribe for a

.25c share at an .issue price of .20c in place of 10 options to

subscribe for $1.00 shares at .25c previously held", and

advanced that "the latest date for exercise of the option was

extended to 31st December 1985". Forsayth undertook in this

letter to issue 127,217 25 cent shares to Livia "upon proper 20

exercise of the option", refusing to accept Livia 1 s letter of

30th May and accompanying application for shares "as exercise

of the options presently held by Livia".

In action No. 56 of 1984, Forsayth seeks certain 

declarations as to its rights and liabilities in respect of 

the June 1984 options. In action No. 114 of 1984, Livia seeks 

declarations as to its rights in respect of those options. 

The issue is essentially whether Livia was at the relevant

time entitled to exercise the June 1984 options in accordance

48 Document 6 - Reasons for Judgment
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with the terms thereof and to receive in respect thereof 

1,272,170 fully paid $1 shares in Forsayth, or whether it was 

at the relevant time and is until the 31st December 1985 

entitled only to exercise options to take up 127,217 fully 

paid 25 cent shares at an issue price of 20 cents oer share.

The case submitted on behalf of Forsayth may be 

summarised as follows, specific expressions used by counsel 

appearing within quotation marks:

1. That the June 1984 options wers all granted
subject to the Memorandum and Articles of 10 
Association of the company; that Article 34 of 
the Articles of Association authorised the 
company by special resolution inter alia to 
reduce its share capital and consequently the 
options were granted and taken subject to the 
power and right of the company to reduce its 
share capital.

2. When, subsequent to 16th March 1983 (the date
of approval of the resolution reducing capital) 20 
Livia purported to exercise its option and 
required the issue to it of 1,272,170 shares of 
$1 each, it was acting under the mistaken 
belief that the par value of a share represents 
its real or actual value.

3. That the words "fully paid shares of SI each" 
appearing in the Certificate of Grant of the 
options constitute a labelling phrase, a 
description of the "sorts of shares" but not a 
description of the monetary value of the shares 30 
which at the time were trading at two cents.

4. That a share simply represents a proportionate 
interest in the capital of the company the 
value of which fluctuates.

5. That the acquisition of an option confers only 
a right to take up "certain shares" within the 
agreed time for exercise.

6. That when the June 1984 options were granted 
each share option was to acquire a 1/200 
millionth share in the capital of the company 40 
for 25 cents and not to acquire a certain value 
interest.

7. That having acquired a right to acquire subject 
to the Memorandum and Articles a 1/200
millionth share in the actual capital of the

4Q^ " A 1 1 Document 6 - Reasons for Judgment of the 
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company Livia now sought, by claiming $1 
shares, to acquire a 1/20 millionth share 
therein for the same price.

8. That the reduction of share capital represented 
a 90% reduction in share capital. Thus every 
ten $1 shares in the pre-reduced capital was 
now represented by one 25 cent shars in the 
reduced raoital.

9. Option holders took the risk that the share
capital might be reduced or the company might 10 
go into liquidation, or that nominal capital 
might be increased and more shares issued.

10. The only right of an option holder is to be put 
into the same position as a holder of the 
relevant proportion of the company's assets, 
that is its share capital, at the date of 
exercise of the option. His right is to 
acquire the share in the condition in which it 
happens to be at the date he exercises the 
option and he cannot before exercising the 20 
option interfere with the lawful activities of 
the company.

11. When Livia elected to take up the shares, the 
shares had been subdivided and the capital had 
been reduced as a result of the special 
resolution and order of the Court.

12. Consequently the shareholders were entitled 
only to one 25 cent share for every ten $1 
shares the subject of the June 1984 options.

This argument leaves unanswered the question, even 30 

assuming that the June 1984 option holders became entitled to 

only one 25 cent share in respect of the exercise of ten 

options for $1 shares in the pre-reduced capital: How is the 

new exercise price and change of exercise date justified if 

the option holder becomes entitled to the new option in lieu 

of the old option by virtue only of the reduction of 

capital? Further on my understanding of Li.via's argument and 

on the objective facts relating to exercise of the option, it 

is not fair to say that it believed the par value of a share 

to represent the real or actual value of that share. It is 40

also doubtful, but probably of no significance, that a share
Document 6 - Reasons' for Judgment of 
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option gave a right to acquire a 1/200 millionth interest in

the nominal capital of the company as suggested by Forsayth.

I would have thought that on exercise thereof the new

shareholders would acquire a proportionate interest in the

issued capital of the company, that is, its capital as

represented by asset backing. I note that counsel for

Forsayth, as is apparent from that part of the argument

appearing in paras. . 3 and 5 above, found difficulty in

describing what were the shares(if not a $1 share) to which a

right was conferred by the option and contented himself with 10

using the expressions "sorts of shares'" and "a right to take

up certain shares" (T/s. p.11), which do little to assist in

deciding whether Livia is entitled to $1 shares or 25 cent

shares. The argument further ignores the fact disclosed by

the evidence that on the 28th August 1980 Forsayth increased

its normal capital from $50,000,000 to $200,000 shares of

$1.00 each, so that an option holder's entitlement (on the

company's argument) was reduced from 1/50 millionth share to a

1/200 millionth share in the capital, although it seems

without variation of the nominal share value. The company' it 20

seems saw no inequity in that reduction of value of shares the

subject of the option but now complains of inequity because of

an increase in value resulting from a reduction in nominal

capital.

In granting the June 1984 options Forsayth, for valuable 

consideration, entered into a contract to sell the subject 

matter thereof, that is, a $1 share in the unissued capital of 

the company in each case, upon condition that the grantee 

forward to the specified address the application duly

5 j_ Document 6 - Reasons for Judgment
r . of the Honourable Mr .Justice
1} ' Franklyn: 17.9.1984



11.

completed together with the discounted purchase price of 25

cents and surrendered its option certificate, all this to be

ione prior to 1st June 1984. It is not in dispute that the

option holder Livia duly complied with such conditions. What

Forsayth says is that it is no longer obliged to perform that

contract because the option was granted in express terms that

the holder thereof was "the registered holder subject to the

Memorandum and Articles of Association of the company", and

because between the grant and due exercise of the option the

company in exercise of powers conferred on it by its Articles 10

of Association reduced and so restructured its capital that

instead of a nominal capital of 200,000,000 $1 shares it now

comprised only 80,000,000 25 cent shares. The result is that

$1 shares in its unissued capital no longer exist. One

wonders what Forsayth's argument would have been had the

capital been reduced to $20,000 but comprised of a mixed bag

of .25 and $1.00 shares, with $1.00 shares forming at least

part of its unissued capital. Be that as it may Forsayth

relevantly now seeks a declaration that its liability to the

holders of the June 1984 options to acquire $1 shares in the 20

company at the orice of 25 cents each is "to issue to such

holders upon their purporting to exercise an option to acquire

$1 shares in the company, 25 cent shares in the company on the

basis that one 25 cent share in the company be issued at a

price of 20 cents in respect of every ten options to acquire

$1 shares in the company sought to be exercised". It seeks a

further declaration that "the rights conferred upon the

holders of options . to acquire $1 shares in the company have

been varied by the reduction of capital of the company

Document 6 - Reasons for Judgment 
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effective pursuant to the special resolution of the company on 

15th March 1983, so that such holders are entitled to acquire 

one 25 cent share in the company at a price of 20 cents each 

for every ten options to acquire $1 shares in the company 

which they may hold". It is noted that these oroposed 

declarations make no mention of the new date for exercise of 

the new options, but they do encapsulate Forsayth's argument 

that, by virtue of the reduction of the capital of the 

company, holders of the June 1984 options are entitled to one 

25 cent share at a price of 20 cents each for every ten June 10 

1984 options held. The effect of this--is that by virtue of

the reduction, the subject matter of each June 1984 option is
r

reduced from a $1 share to a 25 cent share, the exercise price

is varied from 2.5 cents for a $1 share to 20 cents for a 25

cent share, and the period of exercise of the option is varied

from 1st June 1984 to 31st December 1985. It is quite clear

that this is not the result of the reduction of capital. The

Notice of Meeting being Document 2 in Ex. 1, establishes

clearly that the sequence of events was, firstly, a reduction 20

of capital and variation of capital structure by special

resolution approved by the Court. This embraced a subdivision

and reduction of unissued capital which did not need the

approval of the Court (Art. 30 and s. 121 of the Code). Those

special resolutions and the approval of the Court were not

addressed to the question of the options. It does not follow

as a matter of calculation from the subdivision and reduction

of capital that each ten options to purchase a $1 share at 25

cents in the capital of the company prior to reduction is

represented proportionately by one option to purchase one 25
Document 6 - Reasons for Judgment 
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cent share at 20 cents. The June L984 options provided for a 

total exercise price of $2.50 for every ten $1 shares, that 

is, a purchase price of 25% of the nominal value of the 

shares. The purported new option said to result from the 

reduction of capital would produce on exercise one 25 cent 

share for a price of 20 cents, that is 80% of the nominal 

value of the share. What the share might, in fact, be worth 

in either case would depend on market factors, but what is 

clear is that the June 1984 option holder does not get the 

benefit of the bargain of a share discounted by 75% in 10 

purchase price if he is compelled to talce. the new option. The

exercise price of 20 cents on the new option can in no way be
r 

said to result from the reduction of capital but results from

a separate ordinary resolution (numbered (9) in the Notice of 

Meeting) passed the same day conditionally upon the special 

resolutions as to reduction of capital, consequent amendment 

of memorandum and capital restructure (represented by 

resolutions (4), (5) and (6) in the said Notice) being passed 

and approved by the Court, and conditionally further upon a 

further ordinary resolution (numbered (8) in the Notice) bei,ng 20 

passed authorising the directors to place 5,000,000 fully paid 

shares and 5,000,000 options in the unissued capital of the 

company at a price of 20 cents by 31st December 1985. It is 

clear from the wording of such resolution (9) that the 

reduction and restructuring of capital could be effected 

without resolution (9) coming into effect and that its effect 

is entirely unrelated as a matter of construction to the 

reduction and restructure of capital. However, Forsayth's

case goes further. It is its case that the application of the

EW? Document 6 - Reasons for Judoment of
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company's powers under the Memorandum and Articles of 

Association to reduce and restructure caoital has, in any 

event, deprived the option holders of their right to exercise 

the option by 1st June 1984 and to acquire a $1 share on 

payment of a 25 cent exercise price. The reason for this 

appears to be because the company no longer has unissued 

capital in the form of $1 shares and, further, because the 

exercise of such ootion after the reduction and restructure of 

capital would result in the option holder acquiring a greater 

interest in the capital of the company by virtue of the 10 

shareholding so acquired than that he Jtfould have ultimately

held had he exercised the option prior to reduction and then,
r 

as shareholder, been subject to the effect of the reduction.

Forsayth complains that this would give the option holder an 

unfair advantage and should not be allowed. Forsayth points 

out that the share capital (nominal) was reduced by 90% from 

$200,000,000 to $20,000,000; that a share represents a 

proportionate interest in the capital of the company and that 

as a result it follows that,a right to ten $1 shares must be 

reduced to a right to only one 25 cent share. One c^n 20 

understand the mathematics to that point, however, no 

submission was made to justify the fixing of an exercise price 

for the 25 cent share at 20 cents, being 80% of the nominal 

value of that share as opposed to the June 1984 option 

exercise price of 25 cents', being 25% of the nominal value of 

the $1 share, nor for the variation of exercise date. The 

option holder was not a shareholder but a contracting party 

with the company and in my view had a contractual right,

subject to compliance with certain conditions, to acquire a $1

U O Document 6 - Reasons for Judgment of
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share, which when issued would entitle him to an aliquot

proportion of the company's share capital (Dixon J. :

Archibald Howie Pty. Ltd, v. Commissioner of Stamp Duties (New

South Wales) , (1948) 77 C.L.R. 143, at o. 152. Forsayth

relies on dicta in the various judgments in Hirch & Co. v.

Burns & Anor. ; (1897) 77 L.T. 377, to support its argument

that, because the contract was made subject to the Memorandum

and Articles it follows that the option holders must accept

and cannot successfully protest against the result of the

reduction and restructure of capital that no $1 shares remain 10

forming part of the unissued capital of. the company. This

argument in my view, is fallacious. It puts the option

holder, whose contract is a conditional contract with the

company to acquire $1 shares, in the same position as a

shareholder who has entered into a contract intersocios with

the other shareholders and the company, and makes the option

holder subject to the same contractual liabilities as such

shareholders. In my opinion that is not the effect of Hirch's

case which, in any event, can be distinguished on its facts.

Hirch's case was not dealing with the question of an option ^0

given for shares of a certain denomination, the liability to

issue which was repudiated by the company on the grounds of

reduction of capital and subdivision of shares, resulting in

the absence of $1 shares existing in its then reduced nominal

capital. It was dealing with a claim for damages based on the

incorrect assumption that the option contract could not be

fulfilled because the company had gone into liquidation during

the period between grant and the due date for exercise of

option. The general effect of the principles expressed in
r p Document 6 - Reasons for Judgment
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Hirch's case is that one takes shares subject to the 

Memorandum and Articles and that an option to fake shares does 

not confer upon the holder thereof, in the absence of express 

stipulation, a right to have the company abstain from 

conducting its business in the usual way and exercising all 

the powers conferred on it in that respect by its Memorandum 

and Articles. However, the principles so expressed and their 

application to the facts of that case fall far short of saying 

that in the exercise of such powers the company is in all 

cases discharged from contractual liability if such exercise 10 

results in it being una-ble to fulfil the- exoress terms of the

contract. Still less do they say that the company can
r

unilaterally substitute terms to replace those which, by its 

own actions (albeit authorised by its Memorandum and 

Articles), it has prevented itself from performing. The 

principles expressed in Hirch's case can be applied to the 

facts of the present case without doing them any violence. It 

is entirely unrealistic, however, to extend those principles 

to say that an exercise of power conferred by the Memorandum 

and Articles which results in a disability of the company .to 20 

perform its contractual obligations absolves the company from 

liability therefor provided the contract contains the magic 

words "subject to Memorandum and Articles". Such effectively' 

is Forsayth's contention.

I also point out that s. 131 of the Code provides for a 

register of options in which, unless the option has been 

granted official quotation by a Stock Exchange, certain 

particulars must be entered of options granted to take up

unissued shares. The section provides that the register is
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of the Honourable Mr Justice 

,vY Franklyn: 17.9.1984



17.

prima facie evidence of any matters inserted therein as 

required or authorised by the Code. Included amongst the 

oarticulars to be entered in the register are the number and 

description of shares in respect of which an option is 

granted, the period during which, the time at which, or the 

occurrence upon the happening of which the ootion may be 

exercised, and the consideration for the exercise of the 

option. If Forsayth's contention is correct that the result 

of the reduction of capital is that the 1984 options ceased to 

nave effect in their terms, with the consequence that the 10 

number and description of shares, and/or., the exercise period,

and/or the consideration for exercise are altered, then the
r 

evidential effect of s. 131 and the purpose of the register as

a public document containing reliable information available to 

the public becomes most doubtful. There appears to be no 

power in the Code to amend that register and no procedure to 

insert therein the consequences said by Forsayth to result 

from a reduction and restructure of a company's capital.

It is of some significance, although of course of itself 

not determinative, that on the evidence of the contents of i£s 20 

Notice of Meeting, the resolutions, the Recall of Certificates 

document, and even the fact that it took no steps to cause the 

June 1984 options to be delisted, Forsayth itself did not 

demonstrate that it understood the June 1984 contracts to be 

interpreted in the way now sought, nor that the variation 

thereof now argued for followed from the reduction of capital. 

At all relevant times since the reduction of capital 

Forsayth has had power under its Articles to increase its 

capital by the creation of new shares of such amount as it
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considers expedient and thus it could have created and still 

can, create sufficient unissued $1 shares as are required to 

satisfy the options exercised by Livia. Counsel for Livia has 

outlined the machinery by which this may be done without 

offending the rules of the Stock Exchange, which, because of 

the provisions of s. 42(2) of the Securities Industries Code', 

is a factor relevant to the making of any declaration.

I find that Forsayth is not entitled to the declarations 

and orders sought and I dismiss its claim in Action 56 of 

1984. I find that Livia is entitled to exercise the June 19ft4 10 

options held by it in the terms thereof -and that upon such due

exercise is entitled to receive the $1.00 shares the.subject
r

of such options. To give effect to this finding I find that 

Livia is entitled to the declarations sought by it as 

plaintiff in the Minute of Declarations filed in Action 114 of 

1984 and that judgment should be entered for it therein.
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IN THE SUPREME COURT 
OF WESTERN AUSTRALIA 
THE FULL COURT Appeal No. -' of 1984 

On appeal from Supreme Court

No. 2252 of 1984

(Formerly Company No. 
1984)

56 of

BETWEEN:

BETWEEN:

FORSAYTH OIL & GAS N.L.

Appellant
(Plaintiff) 10

and

LIVIA PTY. LTD.

Respondent 
(Defendant)

and
No. 2253 of 1984

(Formerly Company No. 114 of 
1984)

FORSAYTH OIL & GAS N.L.

Appellant 20 
(Defendant)

and

LIVIA PTY. LTD.

Respondent 
(Plaintiff)

NOTICE OF APPEAL

TAKE NOTICE that the Full Court of the Supreme Court of 

Western Australia will be moved by way of appeal at the 

first sittings of the Full Court to be held at the 

expiration of eight weeks from the institution of this 30

6Q
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Document 7 - Notice of 
Appeal: 5.10.1984



appeal or so soon thereafter as counsel can be heard by 

counsel for the appellant for orders:-

1. That the judgment of the Honourable Mr. Justice 

Franklyn in originating summons number 2252 of 

1984 wherein His Honour dismissed the application 

of the appellant (plaintiff) with costs be set 

aside and in lieu thereof it be declared that:-

1) The liability of the appellant to the 

holders of options granted by the 

appellant for the acquisition of $1.00 10 

shares in the appellant was to issue to 

such holders, upon their purporting to 

exercise an option to acquire $1.00 

shares in the appellant, 25 cent shares 

in the appellant on the basis that one 

25 cent share in the appellant be issued 

at a price of 20 cents in respect of 

every 10 options to acquire $1.00 shares 

in the appellant sought to be exercised.

2) That the rights conferred upon the 20 

holders of options to acquire $1.00 

shares in the appellant were varied by

- 2 -
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the reduction of capital of the 

appellant effected pursuant to the 

special resolution of the appellant on 

the 15th March 1983 so that such holders 

were entitled to acquire one 25 cent 

share in the company at a price of 20 

cents each for every 10 options to 

acquire $1.00 shares in the company 

which they held.

Alternatively that it be declared that the 10 

liability of the appellant to the holders of 

options granted by the appellant for the 

acquisition of ordinary shares in the appellant 

was to issue to such holders, upon their 

purporting to exercise an option to acquire 

ordinary shares in the appellant, one ordinary 

share in the appellant at a price of 25 cents each 

in respect of each option to acquire an ordinary 

share in the appellant sought to be exercised, 

whatever the nominal or par value of the ordinary 20 

shares in the appellant may be at the time of the 

exercise of the option.

That the rights conferred upon the holders of

- 3 -
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options to acquire $1.00 shares in the appellant 

were varied by the reduction of capital of the 

appellant effected pursuant to the special 

resolution of the appellant on the 15th March 1983 

so that such holders were entitled to acquire one 

25 cent share in the appellant at a price of 25 

cents each for every ten options to acquire a 

$1.00 share in the appellant which such option 

holders held.

Alternatively, that such holders were entitled to 10 

acquire one ordinary share in the appellant at a 

price of 25 cents each for each such option held.

3. That the judgment of the Honourable Mr. Justice 

Franklyn in originating summons number 2253 of 

1984 wherein His Honour declared:-

(1) Upon the registration of transfers to it 

of 1,272,170 options for $1.00 fully 

paid shares in FORSAYTH OIL & GAS N.L., 

at an exercise price of 25 cents, LIVIA 

PTY. LTD. was entitled to be issued with 20 

an option certificate in its name 

certifying that it was the registered

63
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holder of 1,272,170 options for $1.00 

fully paid shares in the said FORSAYTH 

OIL & GAS N.L. at an exercise price of 

25 cents.

(2) Upon the exercise by LIVIA PTY. LTD., as 

it did on 30th May 1984 of the aforesaid 

1,272,170 options for $1.00 fully paid 

shares in FORSAYTH OIL & GAS N.L. at an 

exercise price of 25 cents, LIVIA PTY. 

LTD. was entitled to b£ issued with 10 

1,272,170 $1.00 fully paid shares in the 

capital of the aforesaid FORSAYTH OIL & 

GAS N.L. and the said FORSAYTH OIL & GAS 

N.L. was liable to take such steps as 

may be necessary to-issue such shares to 

the said LIVIA PTY. LTD. including the 

calling of any necessary general 

meetings of the said FORSAYTH OIL & GAS 

N.L. and using its best endeavours to 

procure the passage of such resolutions 20 

as may be necessary to enable such 

shares to be issued to the said LIVIA 

PTY. LTD.

O4 Document 7 - Notice of 
Appeal: 5.10.1984



be set aside and in lieu thereof it be ordered 

that the respondent's (plaintiff's) application be 

dismissed.

Alternatively that the declaration by the 

Honourable Mr. Justice Franklyn set out in 

paragraph (2) of His Honour's order of the 17th 

September 1984 be varied by the insertion in the 

fifth line thereof after the word "entitled" of 

the words "subject to any defences which may be 

available to FORSAYTH OIL & GAS N.T,." so that the 10 

declaration reads:-

(2) Upon the exercise by LIVIA PTY. LTD., as 

it did on 30th May 1984 of the aforesaid 

1,272,170 options for $1.00 fully paid 

shares in FORSAYTH OIL & GAS N.L. at an 

exercise price of 25 cents, LIVIA PTY. 

LTD. was entitled subject to any 

defences which may be available to 

FORSAYTH OIL & GAS N.L. to be issued 

with 1,272,170 $1,00 fully paid shares 20 

in the capital of the aforesaid FORSAYTH 

OIL & GAS N.L. and the said FORSAYTH OIL 

& GAS N.L. was liable to take such steps

- 6 -
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as may be necessary to issue such shares 

to the said LI VIA PTY. LTD. including 

the calling of any necessary general 

meetings of the said FORSAYTH OIL & GAS 

N.L. and using its best endeavours to 

procure the passage of such resolutions 

as may be necessary to enable such 

shares to be issued to the said LIVIA 

PTY. LTD.

And that it be ordered that the respondent 10 

(defendant) pay the appellant's costs of the 

consolidated proceedings to be taxed as one set of 

costs without regard to the upper limits of the 

scale and with a certificate for second counsel.

4. The grounds of this appeal are :-

1) The learned Judge was wrong in law in 

holding that, after the reduction of the 

appellant's capital on the 15th March 

1983, the option holders were entitled 

to be issued with an ordinary share 20 

having a nominal or par of $1.00 in the 

appellant, at a price of 25 cents a

- 7 -
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share for every option held, more 

particularly in that ordinary shares of 

a nominal or par value of $1.00 in the 

appellant no longer existed after that 

date.

2) The learned Judge should have held that 

the rights of the option holders after 

the reduction of the appellant's capital 

was to be issued with one* 25 cent- share

for each ten $1.00 share options as a 10
: r

result of the reduction in capital of 

the company whereby ten shares of a 

nominal value of $1.00 became the 

equivalent of one share of a nominal 

value of 25 cents each.

Alternatively, the subject matter of the 

options was in each case a number of 

ordinary shares in the appellant 

(whatever their nominal or par value 

might be from time to time) to -be 20 

acquired upon payment of a price of 25 

cents each and the learned Judge should 

therefore have held that the right of

- 8 -
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the option holders was to acquire one 

ordinary share of a nominal or par value 

of 25 cents at a price of 25 cents each 

for every option on the basis that the 

appellant had lawfully reduced the 

nominal or par value of its ordinary 

shares from $1.00 each to 25 cents each.

On the hearing of this appeal the

appellant will seek the leave of the

Full Court to amend it»s originating 10

summons in No. 2252 of 1984 by adding a

new paragraph, marked 2A to follow

paragraph 2 thereof and to read as

follows:-

"2A Alternatively a declaration that, 

following the reduction of capital 

of the Company on the 15th March 

1983, the holders of options to 

acquire ordinary shares of a 

nominal or par value of $1.00 in 20 

the Company were entitled only to 

acquire one ordinary share of a 

nominal or par value of 25 cents in

9 Document 7 7 Notice of Appeal 
5.10.198468



the Company for each option at a 

purchase price of 25 cents each, 

such option to be exercised prior 

to the 1st June 1984."

3) As it was common cause that questions of 

specific performance could not be dealt 

with on the hearing before His Honour 

and should be preserved, the learned 

Judge should have "rendered -the 

declaration made by him in paragraph 

1(2) of His Honour's orders subject to 

any defences which may be available to 

the appellant in respect of any claim 

for specific performance.

Solicitors for the Appellant

This NOTICE OF APPEAL was prepared and filed by Messrs Muir 
Williams Nicholson Solicitors of 9th Floor, Austmark Centre, 
15-17 William Street, Perth.

Tel. 327.5777 Ref. KW 20 

3OCT01
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA
THE FULL COURT Appeal No 443 of 1984

On appeal from Supreme Court 
Actions No 2252 of 1984 
(Formerly Company No 56 of 1984) 
and No 2253 of 1984 (Formerly 
Company No 114 of 1984

Consolidated by order dated
6th August 198410

BETWEEN : FORSAYTH OIL & GAS NL

Appellant 
(Plaintiff)

- and - 

LIVIA PTY LTD

Respondent 
(Defendant)

BEFORE THE HONOURABLE MR JUSTICE WALLACE,
THE HONOURABLE MR JUSTICE BRINSDEN AND
THE HONOURABLE MR JUSTICE KENNEDY THE 20
19TH DAY OF DECEMBER 1984

THIS APPEAL coming on for hearing on the 12th day of 

November 1984 and upon reading the Appeal Book filed herein 

and upon hearing Mr S P Charles one of Her Majesty's Counsel 

with him Mr R J Meadows of Counsel for the Appellant (Plaintiff) 

and Mr D K Malcolm one of Her Majesty's Counsel with him 

Mr C Zelestis of Counsel for the Respondent (Defendant) and the 

Court having ordered that the appeal stand for judgment and the 

same standing for judgment this day this Court DOTH ORDER THAT:-

1. The Judgment of the Honourable Mr Justice Franklyn 30 

delivered the 17th day of September 1984 be varied 

by adding the words "subject to any defences which 

may be available to FORSAYTH OIL & GAS NL in respect 

of any claim by LIVIA PTY LTD for specific performance,"

after the word "entitled" appearing in line 5 of
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paragraph (2) of the said Judgment, and after the 

word "liable" appearing in line 9 of paragraph (2) 

of the said Judgment, so that paragraph (2) now 

reads :-

11 (2) Upon the exercise by LIVIA PTY LTD, as it 

did on 30th May 1984 of the aforesaid 

1,272,170 options for $1.00 fully paid 

shares in FORSAYTH OIL & GAS NL at an 

exercise price of 25 cents, LIVIA PTY LTD 

was entitled subject to any defences which 10 

may be available to FORSAYTH OIL & GAS NL 

in respect of any claim by LIVIA PTY LTD 

for specific performance, t& be issued with 

1,272,170 $1.00 fully paid shares in the 

capital of the aforesaid FORSAYTH OIL & GAS NL 

and the said FORSAYTH OIL & GAS NL was liable 

subject to any defences which may be available 

to. FORSAYTH-OIL & GAS NL in respect of any 

claim by LIVIA PTY LTD for specific performance, 20 

to take such steps as may be necessary to issue
*such shares to the said LIVIA PTY LTD including 

the calling of any necessary general meetings of 

the said FORSAYTH OIL & GAS NL and using it's 

best endeavours to procure the passage of such 

resolutions as may be necessary to enable such 

shares to be issued to the said LIVIA PTY LTD."

2. The Appeal otherwise be and is hereby dismissed.
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EME COURT OF WESERN AUSTRALIA

3. The Appellant (Plaintiff) do pay the costs 

of the Respondent (Defendant) to be taxed 

with a Certificate for Second Counsel.

BY THE COURT

REGISTRAR

THIS ORDER was extracted by Messrs Downing & Downing of 
21 Howard Street, Perth WA 6000 Solicitors for the 
Respondent (Defendant). TEL: 322 3355 REF: GDR:DCD
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IN THE SUPREME COURT ) Heard; 12th November 1984
) 

OF WESTERN AUSTRALIA ) Delivered; ^ „-„

THE FULL COURT

CORAM; WALLACE J., BRINSDEN J., KENNEDY J.

Appeal No. 443 of 1984

BETWEEN :

FORSAYTH OIL & GAS N.L. 
Appellant 
(Plaintiff)

and 10

LIVIA PTY. LTD.
Respondent 
(Defendant)

Mr. S.P. Charles Q.C. with him. Mr. R.J. Meadows 
(instructed by Muir Williams Nicholson) appeared 
for the appellant:.

Mr. D.K. Malcolm Q.C. with him Mr. C.L. Zelestis 
(instructed by Downing & Downing) appeared for -he 
respondent.

Cases referred to in Judgment; 20

Archibald Howie Ptv. Ltd. v. Commissioner of Stamp Duties
(1948) 77 C.L.R. 143.

Goldsbrough Mort & Co. Ltd. v. Quinn (1910) 10 C.L.R. 674. 
Hirsch & Co. v. Burns & anor. (1897) 77 L.T. 377. 
Laybutt v. Amoco (Australia) Pty. Ltd. 132 C.L.R. 57. 
Bannatyne v. Direct Spanish Telegraph Co. (1887)

34 Ch.D. 287.
Re Barrow Haematite Steel Co. (1888) 39 Ch.D. 582. 
Re Credit Assurance & Guarantee Corp. Ltd. (1902)

2 Ch. 601. 3Q 
Codelfa Construction Pty, Ltd. v. State Rail Authority

of N.S.W. 56 A.L.J.R. 459. 
B.P. Refinery Pty. Ltd. v. Hastings Shire Council

52 A.L.J.R. 20.
Hilder v. Dexter (1902) A.C. 474.
Neeta (Epping) Pty. Ltd. v. Phillips 131 C.L.R. 286. 
Northern Counties Securities Led- v. Jackson and Steeple

Ltd. (1974) 1 W.L.R. 1133. 
Income Real Estate (Australia) -Ltd. v. St. Martins

Investments Pty. Ltd. (1979) 144 C.L.R. 596. 40
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Cases also cited;

Wright v. Dean (1874) L.R. 7 H.L. 158.
In Re: Compania De Electricidad De La provincia De

Buenos Aires Ltd. (1980) 1 Ch. 146. 
Re: Australian Consolidated Industries Ltd. - unreported

S.Ct. Vie. delivered 12th August 1982. 
Re: South Eastern Resources Ltd. - unreported

S.Ct. Vie. delivered 19th August 1982. 
Re: Golconda Ltd. - unreported St.Ct. Vie.

delivered 3rd February 1983. 
Re: International Harvester Credit Corporation Australia 10

Ltd. (1983) 1 A.C.L.C. 700. 
Re: Southern Australia Perpetual Forests Ltd.

(1971) V.R. 475. 
Re: Glendale Land Development Ltd. (1982) 7 A.C.L.R. 171;

1 A.C.L.C. 540. 
In Re: Leichardt Exploration Ltd. - unreported S.Ct. S.A.

MSster Lunn QC, delivered 22nd May 1984. 
Oakbank Oil Coy. v. Crumb (1882) 8 A.C. 65. 
Alexander Mines Ltd. v. Hill (1932) N.Z.L.R. 1599. 
Fergusson v. Wilson (1867) L.R. 2 Ch. App. 77. 20

WALLACE J.

This appeal is from a Supreme Court judgment arising out

of 'the hearing of. two originating summonses issued by each the

appellant and respondent. Therein declarations were sought as

to the liability of the appellant company in respect of

options granted by the company prior to a capital

reconstruction in the month of March 1983. Each option was

granted to acquire 51 ordinary shares at a time when the

appellant's only share capital was divided into 200 million

ordinary shares of Si each. As a result of the appellant's 30

reduction in capital its authorised capital and shareholding

consisted of $20 million divided into 80 million ordinary

shares of 25C each. Because of the manner in which the

learned trial Judge construed the contract between the parties
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evidenced by the granting of the options the judgment appealed

from contained declarations, inter, alia, that upon

registration of the appropriate transfers and the tendering of

the consideration referred to in the options the respondent

was entitled to be issued with 51 fully paid ordinary shares

in the appellant's capital. By this appeal the appellant

seeks to have substituted for his Honour's declaration an

order that the liability of the appellant to the respondent is

confined to the issue of the 25C ordinary shares in the

"reconstructed capital of the appellant. The facts are not inio

dispute.

Prior to 15th March 1983, the appellant had a nominal 

capital of S200 million divided into 200 million ordinary 

shares of SI each. As at 15th March 1983 , these ordinary 

shares had a marker value of 2^ each and there were then 

issued a large number of options of the order of 70 million. 

The all important option certificate contains an its face the 

name of the optionee, date and register and thereunder -

" This is to certify that the abovenamed is the
registered holder, subject to the Memorandum and 20 
Articles of Association of the Company, of the 
undernoted options over fully paid shares of $1 
each subject to the conditions overleaf. "

Beneath the above appears the certificate number and the 

number of options with the share seal of the appellant and the 

signatures of a director and secretary. On the reverse side 

of the certificate appears the Application for Shares when the 

option is exercised in respect cf ordinary fully paid snares 

of $1 each and thereunder payment at the rate of 25C per share 

- because the options were issued at such a substantial 30

discount. Thereafter there appears the following:
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" I/We request you allot such shares to me/us and 
I/We agree to accept them subject to the 
company's Memorandum and Articles of Association. If this application is signed by an attorney, the attorney hereby declares that he has no notice of revocation of the power under authority of which this application is 
signed. Companies should sign under Seal."

On the right hand side of the option certificate appears:

" CONDITIONS UPON WHICH THE OPTIONS MAY BE 10 
EXERCISED, AND THE EFFECT OF SUCH EXERCISE.

Each option may be exercised by forwarding to 
Capital Share Registry Pty. Ltd. 15th Floor, 200 St. George's Terrace, Perth, W.A. 6000, the application for shares duly completed together with payment of 25~cents (being the application 
and allotment money for each new share taken up) and surrendering to the company of this certificate. The options may be exercised at any time prior to the 1st June 1984. 20

The option may be transferred by an instrument (duly stamped where necessary) in the form commonly used for transfer of shares at any time prior to the 1st June 1984.

Shares issued on the exercise of options will be allotted after receipt of all relevant documents and payments and will rank equally with the existing ordinary shares of the company.

Applications for listing on the Official Lists of the Stock Exchanges on which the Companies 30 Securities are listed will then be made of the shares then in issue pursuant to this option.

NOTE: OPTIONS NOT EXERCISED BY 1ST JUNE 1984 
WILL AUTOMATICALLY EXPIRE.

This application with the appropriate remittance' should be lodged at the company's principal share registry

CAPITAL SHARE REGISTRY PTY LTD
15TH FLOOR,
200 ST. GEORGE'S TERRACE, 40
PERTH, W.A. 5000

(The underlining is supplied).

By notice of meeting dated 3rd February 1983, addressed 
to shareholders, the appellant advised that it had expended
capital raised on both mineral and petroleum exploration and
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as a result the total share capital on issue "has become
disproportionately higher than the asset backing attributable
thereto". The directors informed the shareholders -of their
recommendation that the capital base of the company be
restructured so as to have the effect of writing off lost
capital not represented by available assets. By way of
example, a current holding of 10,000 fully paid $1 ordinary
shares was to be reduced to 1000 fully paid 25 C ordinary
shares. The notice further sought the authorisation of
shareholders to~enable an offer to be made to option holders 10
in lieu of that then contained in their certificates. They
were to be offered one new option to acquire a fully paid 25C
share at an exercise price or 20C per option for every 10
options to acquire SI fully paid ordirfary shares then held.
The meeting of 15th March, 1983 duly passed all resolutions
presented, the effect of which was to reduce the paid-up
capital of the appellant from $127,129,644.36 by a factor of
40 to 53,179,814.13. In addition, the authorisation sought to
change the terms of options already granted was given. The
effect of all of this was to make clear to shareholders and 20
optionees that in effect for every 10 $1 ordinary shares each
held they would receive one 25^ ordinary share as the result
of the reducing factor of 40. Thereby each shareholder's
aliquot portion .of the capital remained the same.

Although listed on the Stock Exchange there was no market
for the 70 million options and they were not quoted. Yet 62^
million out of that 70 million accepted the appellant's above 
offer. As previously mentioned the time of the reconstruction
the appellant's ordinary shares were trading at 2c so that it
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becomes pertinent to note that the effect of the 

reconstruction was .to reduce the value of the ordinary shares 

to the market level. The endeavour was to treat both 

shareholder and optionee equally and apart from the 

respondent's argument with respect to its contract that 

attempt was successful. On 16th May, 1983 the New South Wales 

Supreme Court approved the appellant's reduction in capital. 

The respondent purchased the options now held by it after the 

appellant's reduction in capital and with knowledge thereof. 

Its certificate is dated 28th May 1984 and._is in terms of the 10 

reconstructed offer, entitling the holder to 25 C ordinary 

shares.

On 13th April 1984, the respondent's director, J. D.

Cochrane, wrote to the appellant seeking the transfer of

1,272,170 options over unissued $1 ordinary shares in the

company to the respondent. The appellant's endeavours to draw

the respondent's attention to its restructured capital and

therefore the contended reduced effect of the option

certificate held by the respondent proved fruitless. Of

course, in the meantime the .appellant had discovered gold and 20

its ordinary shares were selling at 47C on the Stock

Exchange. The options acquired by the respondent, if

exercised, for a consideration of $318,042.50 would have

resulted in a return of $2,442,566. Alternatively, it would

appear that the respondent would be satisfied by the issue to

it of 5,088,630 fully paid ordinary ordinary shares of 25^

each. But this has nothing to do with the manner in which the

parties' cpntract should be construed. Nor, for that matter,

the respondent contends, is the fact that if its argument be
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correct its shareholding in the appellant will be 40 times 

greater than that of any other shareholder or optionee prior 

to the reconstruction.

The appellant contends that such a position was never 

contemplated as the contractual right of an optionee. We must 

therefore turn to look at the contract which existed between 

the appellant and an optionee.

A share in a company is, amongst other things, an aliquot

proportion of the company's share capital - Archibald Howie

Pty. Ltd, v. Commissioner of Stamp Duties, (1948) 77 C.L.R. 10

143, at p. 152. An option to take up ordinary shares in the

company may be described as a contract to issue ordinary

shares in the company upon the fulfilment of the conditions of

exercise. See Griffith C.J. in GoldsbroJgh Mort & Co. Ltd, v.

Quinn, (1910) 10 C.L.R. 674, at p. 678. A shareholder in a

company at ail. stages holds the share subject to the

provisions of the Memorandum and Articles of Association of

the company including, in this instance, the power to reduce

capital and modify the rights of shareholders by dividing

issued ordinary shares into different classes in the manner 20

set forth in Articles 34 and 36 of the appellant's Articles, of

Association.

Mr. Malcolm accepts that where an option holder took out 

an option to acquire SI ordinary shares in the capital of the 

company as fully paid ordinary shares for an exercise price of 

25 C per share, he took the risk tr.at between the time of the 

grant of the option and the date of exercise the company might 

either reduce or increase its .capital, or that in the

intervening period it might even go into liquidation. See
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j SUPREME COUFif OF WESTERN AUSTRALIA

Hirsch & Co. v. Burns & Anor., (1897) 77 L.T. 377. What Mr. 

Malcolm does argue is that it is not possible to unilaterally 

vary the subject matter of the option contract so as to alter 

the optionee's entitlement, the price payable for each share 

and the date upon which the option was to be exercised simply 

by inserting in the certificate issued a provision that the 

option was subject to the Memorandum and Articles of 

Association of the company.

The option certificate does not only certify the holder 

thereof as being subject to the Memorandum and—Articles of 10 

Association of the company, but the application for ordinary 

shares on the reverse side of the document provides for an 

optionee to take an allotment of ordinary shares subject to 

the company's Memorandum and Articles^ of Association. The 

condirion upon which rhe option may be exercised also set out 

the effect of such an exercise having taken place. "Ordinary 

shares issued on the exercise of options will be allotted 

after receipt of all relevant documents and payments and will 

rank equally with the existing ordinary shares of the 

company." (emphasis supplied). In my view the word "existing" 20 

refers to the ordinary shares issued upon exercise of the 

option.

The ordinary shares of the appellant company have at all 

times been ordinary shares and throughout have ranked 

equally. The meeting called on 15th March, 1983 was to seek 

ihe snarenoiaers' approval of resolutions framed zc reduce rne 

appellant's capital to a figure coinciding with the value of 

its assets. All ordinary shareholders were treated equally

as, indeed, were the optionees. The Supreme Court of New
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South Wales approved the reduction in capital in full 
knowledge of the existence of optionees as the notice of 
meeting discloses. Were it not for the fact that the 8th June 
1984 options were not removed from listing in the Stock 
Exchange and the appellant's discovery of gold, this 
litigation would never have arisen. But to return to the 
construction to be placed upon the option contract.

In my opinion the position of optionees prior to the 
reduction in the appellant's capital vis-a-vis ordinary 
shareholders was no different t-e- the position which existed 10 
subsequent to the resolution for chat purpose having been 
approved. The power to reduce the appellant's capital and 
subdivide its ordinary shares had been exercised and approved 
with the result that ordinary shares of SI each no longer 
existed and the right of an optionee who had not exercised his 
option had been reduced from a right to 51 ordinary shares at 
a discount of 75C to a right to one 25C share at a discounted 
price of 20 C for each option to purchase 10 ordinary shares of 
$1 each, in the same way as the ordinary share capital had 
been subdivided. Were one not to so construe the option 20 
contract there would be no recognition of the terms subject to 
the Memorandum and Articles of Association of the company, the 
effect of the exercise of an option and, therefore, the 
condition that ordinary shares issued as a result of the 
exercise of the option to rank equally with the existing 
ordinary snares cf trie company. If the respondent's argument 
be correct, its interest in the capital and voting power in 
the appellant would represent 13.4% as opposed to an equal
ranking entitlement of .38%.
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10.

Such a result would be absurd, as Mr. Charles has 

argued. In my opinion the learned trial Judge was in error 

when he accepted the contrary argument that the respondent's 

option entitled it to an issue of $1 ordinary shares in the 

terms of the 1984 options. I would allow the appeal and make 

the declarations sought in paras.1 and 2, on pp.2/3 of the 

Appeal Book.
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IN THE SUPREME COURT ) Heard; 12th November 1984
) 

OF WESTERN AUSTRALIA ) Delivered; jg g£C

THE FULL COURT

CORAM; WALLACE, BRINSDEN & KENNEDY JJ. 

Aooeal No. 443 of 1984

BETWEEN

FORSAYTH OIL & GAS N.L. 
Appellant 
(Plaintiff )

and 10

LIVIA PTY. LTD.
Respondent 
(Defendant)

Mr. S.P. Charles Q.C. and Mr. R.J.Meadows 
(instructed by Muir Williams Nicholson) appeared 
for the appellant.

Mr. D.X. Malcolm Q.C.. and Mr. C.L. Zaiestis 
(instructed by Downing & Downing) appeared for the 
respondent.

BRINSDEN J. 20

On the 17th September 1984 Franklyn J. pursuant to 

originating summons 2253. of 19_84 issued by the respondent 

and after hearing argument thereon and also after hearing 

argument on originating summons 2252 of 1984 issued by the 

appellant, the hearing of both originating summonses being 

consolidated by order, dismissed originating summons 2252 

and made the following declarations and orders in respect of 

the other originating summons.

"pen ire rsgi^tratijn cf -rar.sfsrs -.3 Lz ;f
1., 272,170 options for SI. 00 fully paid 30
shares in FORSAYTH OIL & GAS NL, " at" an
exercise price of 25 cents, LIVIA PTY LTD.
was entitled to be issued with an option
certificate in its name certifying that it
was the registered holder of 1,272,170
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options for $1.00 fully paid shares in the said FORSAYTH OIL & GAS NL at an exercise price of 25 cents.

(2) Upon the exercise by LI VI A PTY LTD, as it did on 30th May 1984 of the aforesaid 1,272,170 options for $1.00 fully paid shares in FORSAYTH OIL & GAS NL at an exercise price of 25 cents, LIVIA PTY LTD was entitled to be issued with 1,272,170 $1.00 fully paid shares in the capital of 10 the aforesaid FORSAYTH OIL & GAS NL and the said FORSAYTH OIL & GAS NL was liable to take such steps as may be necessary to issue such shares to the said LIVIA PTY LTD including the calling of any necessary general meetings of the said FORSAYTH OIL & GAS NL and using its best endeavours to procure the passage of such resolutions as may be necessary to enable such shares to be issued to the said LIVIA PTY LTD. " 20
The appellant now appeals against those declarations and the 
dismissal of its own originating summons ... In respect of its
own originating it seeks the following declarations:

r1. (1) The liability of the appellant to the holders of options, granted by the appellant for the acquisition of SI. 00 shares in the appellant was to issue to such holders, upon their purporting to exercise an option to acquire $1.00 shares in the appellant, 25 cent, shares in the appellant on the basis 30 that one 25 cent share in the appllant be issued at a price of 20 cents in respect of every 10 options to acquire $1.00 shares in the appellant sought to be exercised.
(2) That the rights conferred upon the holders of options to acquire $1.00 shares in the appellant were varied by the reduction of capital of the appellant effected pursuant to the special resolution of the appellant on the 15th March 1983 so that such holders 40 were entitled to acquire one 25 cent share in the company at a price of 20 cents each for every 10 options to acquire $1.00 shares in the company which they held.

Altarr.ati-.'elv that it be ieciirad that zr.eliability of the appellant to the holders ofoptions granted by the appellant for theacquisition of ordinary shares . in theappellant was to issue to such holders, upontheir purporting to exercise an option to 50acquire ordinary shares in the appellant,
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one ordinary share in the appellant at a 
price of 25 cents each in respect of each 
option to acquire an ordinary share in the 
appellant sought to be exercised, whatever 
the nominal or par value of the ordinary 
shares in the appellant may be at the time 
of the exercise of the option.

2. That the rights conferred upon the holders 
of options to acquire $1.00 shares in the 
appellant were varied by the reduction of 10 
capital of the appellant effected pursuant 
to the special resolution of the appellant 
on the 15th March 1983 so that such holders 
were entitled to acquire one 25 cent share 
in the appellant at a price of 25 cents each 
for every ten options to acquire a $1.00 
share in the appellant which such option 
holders held.

Alternatively, that such holders were 
entitled to acquire one ordinary share in 20 
the appellant at a price of 25 cents each 
for each such option held.

In the alternative the appellant geeks the following

2A. The learned Judge should have held that the 
Respondent was not entitled to the 
declarations sought by it or as made by him 
on the ground apparing in the preceding 
grounds of appeal.

2B. Having regard to the uncontradicred evidence 30 
that the Respondent purchased the Option now 
held by it after and with knowledge of the 
reduction in the capital of the Appellant, 
the learned Judge should have found that 
there was no contract as between the 
Appellant and the Respondent whereby the 
Appellant was required to deliver to the 
Respondent, upon the options being sought to 
be exercised, shares having a nominal or par 
value of $1.00 in the Appellant. 40

The appellant also says that if the declarations made by 
Frankly n J. are to stand there should be added to the second 
of the declarations, after the word "er.-itied" in the sixth 
-ir.e, the words "subject to any defences which may be 
available to Forsayth Oil and Gas ML". As I understand it,
the respondent takes no exception to this addition. The
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appellant also added a further claim by leave, namely 3A. 

which is in these terms:

" 3A Alternatively, the learned Judge should have 
found that specific performance was not, in 
all the circumstances, an appropriate remedy 
and in consequence should have found that 
the Respondent's remedy was limited to 
whatever right it may have in damages (if 
any) and not to the declarations sought by 
the Respondent or as made by him. * 10

The grounds of the appeal are as follows:

" 1) The learned Judge was wrong in law in 
holding that, after the reduction of the 
appellant's capital on the 15th March 1983, 
the option holders were entitled to be 
issued with an ordinary share having a 
nominal or par of SI.00 in the appellant, at 
a price of 25 cents a share for every option 
held; more particularly in that ordinary 
shares of a nominal or par v.alue of SI. 00 in 20 
the appellant no longer existed after that 
date.

2) The learned Judge should have held that che 
rights of the option holders after the 
reduction of the appellant's capital was to 
be issued with one 25 cent share for each 
ten Si, 00 share options as a result of zhe 
reduction in capital of the company whereby 
ten shares of a nominal value of SI.00 
became the equivalent of one share of a 30 
nominal value of 25 cents each.

Alternatively, the subject matter of the
options was in each case a number of
ordinary shares in the appellant (whatever
their nominal or par value might be from
time to time) to be acquired upon payment of
a price of 25 cents each and the learned
Judge should therefore have held that the
right of the option holders was to acquire
one ordinary share of a nominal or par value 4Q
of 25 cents at a price of 25 cents each for
every option on the basis that the appellant
had lawfully reduced the nominal or par
value of its ordinary shares from SI.00 each
to 25 cants each.

On the.hearing of this appeal the appellant
will seek the" leave of the Full Court to
amend its originating summons in No.. 2252 of
1984 by adding a new paragraph, marked 2A to
follow paragraph 2 thereof and to read as 50
follows:-
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2A Alternatively a declaration that, 
following the reduction of 
capital of the Company on the 
15th March 1983, the holders of 
options to acquire ordinary 
shares of a nominal or par value 
of $1.00 in the Company were 
entitled only to acquire one 
ordinary share of a nominal or 
par value of 25 cents in the 10 
Company for each option at a 
purchase price of 25 cents each, 
such option to be exercised prior 
to the 1st June 1984. '

3 ) As it was common cause that questions of 
specific performance could not be dealt with 
on the hearing before- His Honour and should 
be preserved, the learned Judge should have 
rendered the declaration made by him in 
paragraph 1(2) of His Honour's orders 20 subject to any defences which may be 
available to the appellant in respect of any 
claim for specific performance. "

Prior to the 15th March 1983, the appellant, a public
r no liability company, involved in, as the name implies, oil

and gas exploration and also in mineral exploration, had a 
nominal capital =f 3200,000,000 divided into 200,000,000 
shares of SI each. 112,389,727 shares had been issued fully 
paid, 3,148,015 shares had been issued paid to 62 cents each 
and 21,313,577 contributing shares also of $1 had been paid 30 
to 60c. and forfeited through non-payment of calls. The 
ordinary shares had been trading on the .stock exchange about 
the 15th March 1983 at 2c. The company had lost the greater 
portion of its capital and so it decided to apply to the 
Supreme Court of New South Wales to sanction a reduction of 
capital. Prior to the date previously mentioned, the 
rompany .-.ad i = sued iccuz "0,-300.300 cpticns to take up 31 
shares at a discount of, 75c. per snare exercisabie by tne 
1st June 1984. These originating summonses are concerned
with 1,272,170 such options which were acauired by the 40
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respondent after the Supreme Court of New South Wales had 

approved the proposed reduction of capital. At all relevant 

times until the reduction of capital the company only had SI 

shares so its ordinary shares were consequently 51 shares.

Article 34 permitted the appellant by special resolu 

tion to reduce its share capital. On the 15th March 1983 at 

the Annual General Meeting of shareholders of the appellant, 

a number of resolutions were put and carried. The material 

resolutions so far as this appeal is concerned are as 

follows as they appeared in the minutes of the meeting:

" 4. Reduction of IT WAS RESOLVED that subject 
Authorised to the confirmation of the 
Capital Supreme Court of New South

Wales and pursuant to Section 
123(1) of the" Companies (New 
South Wales) Code ("'the Code 1 ) 
and as authorised by Article 34 
of the- Articles of Association, 
the share capital of the Company 
be reduced from S200,000 ,.000 
divided into 200,000,000 shares 
of SI. 00 each to $20 , 000 , 000 . 00_ 
divided into 80,000,000 shares of 
25 cents each.

6. Reduction of IT WAS RESOLVED that subject
Issued 
Capital

10

20

RF'

..,_____7-OF-WSSTERN AUSTRALIA

to the passing of resolutions 
(4) and (5) above and the con 

.finnation of the Supreme Court of 
New South Wales and pursuant to 
Articles 34 and 35 of . the 30 
Articles of the Company and 
Section 123 of the Code the paid 
up capital of the Company be 
reduced from $127,104,644.36 
(comprising 112,364,727 fully 
paid shares of .$1.00 each; 
3,148,018 contributing shares of 
$1.00 paid to 62 cents each and 
21,313,577 contributing shares of 
Si. 00 paid to 50 cents and for— 40 
feited. through non-payment of 
calls) co 53,179,190.13 (com 
prising 11,236,473 fully paid 
shares of 25 cents each; "314,802 
contributing shares of 25 cents 
paid to 16 cents each and 
2,131,358 contributing shares o.f
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25 cents paid to 15 cents and forfeited through non-payment of calls) by cancelling the sum of $123,925,545.23 being paid up capital which is lost and is also unrepresented by available assets to the extent of 0.975 cents per share on each of the fully paid shares (total 5109,555,608.82) and to the extent of 0.604 cents 10 per share on each of the partly paid shares (total $1,901,402,87) and to the extent of 0.585 cents per share on each of the for feited shares (total $12,468,442.54). Fractions resulting from the reduction of capital will be rounded up to the next highest number.
9. New Options IT WAS RESOLVED that subject to 20the passing of resolutions (4),(5), (6) and (8-* set out above,that the holders of optionsgranted by the Company topurchase fully paid $1.00 sharesin the Company on or before the1st June, 1984- at an exerciseprice of 25 cents be offered, oneoption to acquire one fully paid25 cent share exercisable on or 30before the 31st December, 1985 atan exercise price of 20 cents peroption for every ten optionscurrently held and where as aresult of the foregoing anyoption holder becomes entitled toa fraction of an option toacquire a fully paid 25 centshare such option holder receiveone option exercisable on or 40before the 31st December, 1985 atan exercise price of 20 cents topurchase a fully paid share inrespect of that fraction. "

It is common ground the options which the respondent 
purchased were each in the following form:

" THIS IS TC CERTIFY that the abovenamed is the registered holier, subject zo ihe Memorandum and Articles of Association of the Company, of the undernoted options over fully paid shares of $1.00 50 each subject to the conditions overleaf. "
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The above appeared on the front of the option
certificate which was under the seal of the company. On the
same page under the seal it was stated the options expired
on the 1st June 1984. On the back of the document was a
form of application for shares of $1.00 each, a place for
the number represented by the exercise and also a place for
the total amount payable at the rate of 25c per share. Then
followed a form of request to allot such shares and to
accept them subject to the company's memorandum and articles
of association. The conditions upon which the options might 1°
be exercised and the effect of such exercise wera set out
under a heading to that effect and were as follows:

-*" Each option may be exercised by forwording to Capital Share Registry Pty. Ltd. 15th Floor, 200 St George's Terrace, Perth, WtA. 5000, the application for shares duly completed together with payment of 25 cenrs (being the application and allotment money for each new share list en up) and surrendering to the company of this certifi cate. The options may be- exercised at any time 20 prior to the 1st June 1984.

The options may be transferred by an instrument (duly stamped where necessary) in the form commonly used for transfer of shares at any time prior to the 1st June 1984.

Shares issued on the exercise of options will be allotted after receipt of all relevant documents and payments and will rank equally with the existing ordinary shares of the company.

Applications for listing on the Optional lists of 30 the Stock- Exchanges on which the Companies Securities are listed will then be made of the shares then in issue pursuant to this option. "

The capital reduction provided for by the special 
-ssoiuzicn was rcnfiraed zy tr.e Supreme Court 31 Mew Scuz- 
Wales on the 16th March 1983. Mr. Evans, a Director of 
Forsayth, gave evidence under cross-examination that no
meeting of creditors was held in relation to the reduction
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nor was any meeting of option holders held at the time of 
the reduction. On a date or dates not specified, the 
appellant then issued to its shareholders a document 
entitled "Recall of Certificates" advising the effect of the 
reduction of capital upon the issued shares and notifying 
approval by the Court, and requesting the return of share 
certificates to be exchanged for new shares to be issued 
pursuant to the capital reduction and reconstruction. Evans 
stated that in his belief a copy of that document would have 
been issued to the holders of the June 1984 options. The 10
document referred to those options in the following terms: " In addition the holders of options to purchase one fully paid $1 share in the Company on or before June 1st 1984, at an exercise .price of 25c per option are hereby offered one option, for every 10 options currently held, to purchase one.fully paid 25c share exercisafale on or berore December 31 1985 at the exercise price of 20c per option. "

According to Evans, as to whether some option holders 
accepted -ihe invitation to seek an exchange, tne company nad 20 
had no refusals as such but he thought the figures up to 
date' were that 62 million options out of a total of 70 odd 
million had taken up the offer "because it was a very 
lucrative scheme offered to them." His evidence went on 
that the new options were listed for trading on the Stock' 
Exchange but the company took no steps to cause the June 
1984 options to be de-listed (they had previously been 
listed) as they were not quoted and he believed it was a 
matter for the Stock Exchange to de-list them.

Correspondence ensued cetween tr.e parties .1:1 April. May 30 
1984. it is not necessary to go to the correspondence 
except to recite the respondent made an application for the
options to be registered in its name. The response was to
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point out the terms of the capital restructure and the

alleged entitlement of option holders to take up one 25c

share at a cost of 20c for each ten options in respect of SI

shares. That was followed by the appellant forwarding to

the respondent a certificate certifying it to be the

registered holder, subject to the memorandum and articles,

of 127,217 options over fully paid shares of 25c each

"subject to the conditions overleaf which condition

provided, inter alia, for the exercise of the options at any

time prior to the 31st December 1985 on the payment of 20c 10

for each new share taken up. 3y letter of the 30th May 1984

the respondent advised it had never accepted the offer to

take up the December 1985 options, returned the said

certificates, and purported to exercise its June 1984

options to take up 1,272,170 shares of SI each enclosing the

sum of 3318,042.50 the total exercise price at 25c per

share. The appellant rejected t.ne alleged acceptance but

undertook to issue 127,217, 25c shares "upon proper exercise

of the option". Both parties then commenced proceedings for

declarations as previously referred to. The relief sought 20

on both sides was limited to declarations.

Senior counsel for the appellant during his argument at 

times .made reference to what he claimed would be the 

inequitable result to the company and its shareholders if 

the respondent's view of the option contract was upheld. 

Though it was immediately agreed such considerations ought 

not to be the basis of a decision by this Court it was sai-d 

that they were matters which ought to be taken into account 

when attempting to construe the terms of the contract since
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the parties surely could not have contracted on a basis 

which would have such an inequitable re'sult. Considerations 

of fairness or unfairness as between the company or its 

existing shareholders and the respondent seem to me to be of 

little assistance in resolution of the problems thrown up in 

this case, nor do I think it material that, theoretically at 

least, if the respondent's view is sustained, and it 

ultimately acquires the number of shares it seeks, it may 

reap considerable financial benefit. What is relevant is 

the construction of the option contract. 10

In summary, the appellant's argument went like this. A 

share in a company among other things, is an aliquot 

proportion of the company's share capital: Archibald Howie 

?ty. Ltd, v. Commissioner of Stamp Duties PN.S.W.) 77 C.L.R. 

143 per Dixon J. at 152. An option to take up shares in-a 

company is either:

(a) a contract to issue shares in the company upon 

the fulfilment of the conditions of the 

exercise; 

or 20

(b) an offer to issue shares in the company, 

together with a contract not to revoke the 

offer during the period of the option: Laybutt 

v. Amoco (Australia) Pty. Ltd. 132 C.L.R. 57 at 

71.

'-n either view the option holder is entitled to be issued a 

number of shares in the company which will give him an 

aliquot proportion of the company's share capita.! being the 

proportion that the .number of option bears to the total
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number of issued shares. At all times the appellant company 

had, and still has, only one class of shares, namely 

ordinary shares. The options in type held by the respondent 

entitle it to be allotted a number of ordinary shares in the 

aopellant, the right to be allotted to such shares being' 

expressed to be "subject to the Memorandum and Articles of 

Association". Shares issued pursuant to the options are to 

"rank equally with the existing ordinary shares of the 

company". Article 34 provides power in the appellant to 

reduce its capital. The respondent's right to be allotted 10 

the number of ordinary shares stated in the certificates was 

subject, to all the powers contained in the articles of 

Association including the power of the company to reduce its

capital: Hirsch and Co. v. Burns and Anor. 77 L.T. 377. The_

appellant on the 15th March 83 in the exercise of its powers- 

under Article 34 and with the approval of the Supreme Court 

of New South Wales, reduced its capital as stated 

previously. Upon the reduction of capital being effected, 

option holders became entitled to be issued a number of 

shares which was identical to the number of shares the 20 

option holder would - have had after the reduction if he had 

exercised his option before the reduction. Accordingly, the' 

respondent became entitled to be issued 127,217 ordinary 

shares of 25c each, that is one 25c ordinary share for every 

ten $1 ordinary shares the respondent would have been 

entitled to oefore the reduction. Further, or aitarr.ati vei-y, 

it was a condition of the option tnat upon it being axer- 

cised the shares issued pursuant to it would rank equally 

with the existing ordinary shares of the appellant company.
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In order for the shares issued pursuant to the options to do
so, the number of shares issued must necessarily take
account of the reduction for further, in the alternative,
the options were to acquire a number of ordinary shares in
the appellant company, subject once again to the power of
the appellant to reduce its capital by reducing the par or
nominal value of its shares. The appellant having reduced
the par or nominal value of its ordinary shares from $1 to
25c, the option holders became entitled to the stated number
of ordinary shares having a par or nominal value of 25c. On 10
this basis the respondent would have become entitled to take
up 1,272,170 ordinary shares of 25c each. As the respondent
purchased the options held by it after the reduction and
wizh knowledge of it, accordingly, in exercising the
options, ic must be taken as having agreed to be allotted
only such number of shares as it would have been entitled to
after the reduction on the basis of one 25c ordinary shar.e
for every ten $1 ordinary shares at 20c each.

To recapitulate, the appellant seems to ask the Courr 
to construe the contract with one of three possible results. 20

(a) On the exercise the respondent would be 
entitled to acquire one 25c share upon payment 
of a price of 20c in respect, of every ten 
options to acquire $1 shares.

(b) The respondent became entitled to acquire one 
25c sr.ara for 25c for each tan cpcicr.s tc 
acquire a SI share.

(c) The respondent became entitled to acquire one 
25c share on the payment of 25c for each SI
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share it had previously been entitled to 
acquire.

In the first two cases the respondent would have acquired 
127,217 25c shares, by the payment either of 20c or 25c per 
share, while in the latter case, it would have acquired 
1,272,170 25c shares at a payment of 25c each. Before 
turning, however, to the construction of the contract in 
detail it is necessary to deal with the defence of 
frustration.

It is said and there is no dispute that the options -^
were granted subject to the memorandum and articles whatever
chat might mean. The cases Bannatyne v. Direct Spanish
Telegraph Company 1887 34 Ch.D. 287 per.^Cotton L.J. 301-2,
in Re Barrow Haematite Steel Co 1888 39 Ch.D. 582 per North
J. at 503 and in Re Credit Assurance and Guarantee
Corporation Limited (1902) 2 Ch. 601 abundantly support the
preposition. As the company had power to reduce its capital
pursuant to Article 34 therefore it is said the option
holder took the risk that there, would be no SI shares to be
issued to him at the relevant time. It could, of course, up 20
to the reduction of capital which eliminated $1 shares, have
exercised its option but, having failed to do so before the
reduction then on this argument it would be left with no
rights at all under the contract which would have been
frustrated. The real problem with this argument is that the
appellant remains capable in general meeting by ordinary
-asoi-jticn 3t rraazir.c Si snaras so as ~.o rcmpiy viz.n tr.s
existing June 1984 options. Article 30(a) expressly
Provides that the company may increase its share capital by

sr- -- ; -J-T CF WESTcRN AUSTRALIA
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the creation of new shares of such amount as it thinks

expedient. It might also, by the same article, consolidate

its 25c. shares if it wished into SI shares, both issued and

unissued. Indeed, this company did exercise its powers

oursuant to Article 30(a) shortly after the options were

originally granted for it did not have on hand enough

unissued $1 shares to accommodate all the options if they

had been exercised so it increased its capital in case of

chat eventuality. Hirsch and Co. v. Burns is clear authority

that the fact that a company has given to any person the 10
option of taking its unissued shares at a future date at an

agreed price does not fetter the company in any way in the

conduct of its business in the interval,-- and it may exercis-e

ail the powers conferred upon it by the memorandum or
r

articles of association, and either dispose of its busines-s 

zo another company or agree to voluntary liquidation. I 

will come back to this case later. For the purpose of this 

point, however, it must be accepted the appellant was 

entitled to reduce its capital (if what it did so far as the 

unissued $1.00 shares are concerned amounted to a reduction) 20 

and to do so in the manner which it did. But I do not think 

the reduction has had the effect of frustrating the contract 

simply because there is of now, at the moment at any rate, 

no $1 shares available to satisfy the exercise of the 
options.

2° far as cr.e cons true-i en of the option contract is 

concerned the appellant says that the construction or the 

constructions for which it contends are to be read from the 

wording of the option and particularly the conditions of
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exercise but alternatively it is said the Court ought to 
imply a term which would lead to the same result. A recent 
authority on the conditions which must be satisfied before a 
term will be implied is Codelfa Construction Pty. Ltd, v^ 
State Rail Authority of New South Wales 56 A.L.J.R. 459 per 
Mason J. at 461. The conditions necessary to ground the 
implication have been summarised in B.P. Refinery Pty. Ltd. 
v. Hastings Shire Council 52 ALJR 20 at 26 as follows:

(1) It must be reasonable and equitable;

(2) It must be necessary to give business 10 efficacy to the contract, so that no term will be implied if the contract is effective without it;

(3) It must be so obvious that "it goes without saying";

(4) It must be capable of clear expression;
(5) It must not contradict any express term- of the contract..

Senior counsel for che- appellant so far as. I recall, 
did not formulate expressly an implied term and no doubt, I 20 
suspect, the reason for that is that it is not by any means 
an easy matter to spell out one which meets the conditions.. 
On two of the possible constructions as compared to the June 
1984 options, the respondent is to have a reduced number .of' 
shares at a reduced par value, exercisable at a different 
time and at a different rate of . discount or at .no 
discount. Whether the term is so obvious that "it goes 
without saying" has to be decided upon the circumstance 
aUrr -ur.di-g "s rnajcinc of tne rcntracz and pravailinc at 
that time. I feel it entirely improbable an officious 30 
bystander listening to the representatives of the appellant 
and a prospective optionee negotiating the terms of the
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option would have said to them "What is to be the position 

if the company reduces its share capital so as to obliterate 

the existence of the 51 shares?". I have not the slightest 

doubt neither the appellant nor the prospective optionee 

would have been thinking in terms of loss of capital but 

rather on the prospect of the increase in value above par of 

the shares by reason of a successful exploration 

programme. Indeed the officious bystander might have said 

"It goes without saying the appellant will have available to 

issue 51 shares unissued in case the options are ±Q 

exercised".

The appellant may not cancel shares which at the date 

of the passing of the resolution in that behalf, have been 

taken or agreed to be taken: Article 30(e). An option 

holder has nor agreed to take the shares for he does not: -do 

that until he has exercised the option. On the other hand 

the appellant was bound to give the respondent the shares, 

the subject of the options at the price they were offered 

and - when the option was exercised by notice. As Lord 

Brampton said in Hilder v. Dexter (1902) A.C. 474 at 482: 20

" The directors were bound to give him those options 
at the price they were offered, and when he 
exercised them by his notice, he became bound to 
take and pay for the shares at that price. "

The reduction in capital applied to both issued and 

unissued shares. At the time of the reduction there were 

136,826,322 issued shares either fully paid up, partly paid

-?, or partly paid up »nc forfeited. The reduction has -had

-ne effect of cancelling the unissued 51 shares and 

substituting for them 25c. shares. There was no need for 30

the appellant to have done that since it could have effected
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the reduction on only the issued capital and maintained the

unissued capital though I appreciate there may have been

problems if, at a later stage, 51 shares had been issued, so

far as listing the $1 shares and 25c shares on the Stock

Exchanges. If there had been such a problem that could have

been overcome by converting the issued $1 shares into 25c.

shares. Properly viewed the special resolution approved by

the New South Wales Supreme Court was partly a reduction of

capital and partly a cancellation of unissued shares. There

was no need to obtain the Court's consent to the 10

cancellation. I am therefore of the view that no term can

be implied into the contract which' would have the effect of

yielding a construction which would supoort any one of the

appellant's contentions. Rather, if a term is to be implied
r 

I would have thought it should be that the appellant would

take no steps to deny itself ability to perform the 

obligations cast upon it should the option be exercised.-

Much stress by both parties was placed upon the 

condition reading as follows:

" Shares issued on the exercise of options will be 20 
allotted after receipt of all relevant documents 
and payments and will rank equally with the 
existing ordinary shares of the company. "

In my view the words "the existing ordinary shares of- the 

company" refer to the then existing ordinary shares, that is 

at the time of the granting of the option, namely, ordinary 

fully paid shares of SI each. I do not think the phrase- has 

rererer.ee to whatever might be the existing ordinary shares 

of the company at the time of the exercise of the option. 

It is scarcely conceivable that was intended since the right 30 

granted to the optionee was to acquire a $1 share at a
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discount of 75c. The "Application For Shares" form states
it to be inv respect of "Ordinary Fully Paid Shares of $1
each in Forsayth Oil and Gas N.L." The terms of the option
envisage and imply that at the date of the exercise of the
option the company would be able to supply, in discharge of
its obligations, ordinary fully-paid shares of $1 each.
These shares on issue after exercise are to rank equally
with the existing ordinary shares of the company. What the
conditions contemplate is that upon issue these shares will
not have any rights or obligations similar to a different 10
class of shares which may have been created other than
ordinary shares as, for example, preference shares or some
ether type of share. As far as I "can see, should the
company issue SI shares to the respondent chey will rank
equally with the exis-ting 25c shares if 25c shares are to be
regarded as the then ordinary shares of the company so far
as material, in all respects as to dividends, voting rights
and on winding up.

The appellant sought to spell out of the condition 
relevant to the exercise of the option that the option 20 
shares would rank equally with the existing ordinary shares

«of the company and the issue would take into account the 
reduction of capital. That would mean the number of issued 
shares would be proportional to the then issued capital of 
the company as the number of options was equal to the total 
.".umber of issued shares at the time of the grant of the 
option. in my opinion cms proposition can oe answered in a 
number of'ways. Firstly, the condition is directed to each 
individual share, that is to say it says each share will
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rank equally with the existing ordinary shares of the 

company. It is not directed to any concept involving the 

totality of the option shares in respect of the then 

existing ordinary shares of the company at the time of the 

exercise. In any event I do not think any plausible' 

equation is possible upon the issue of an option certifi 

cate. The option holder takes a number of risks not the 

least being that the company might issue a large number of 

shares prior to the exercise of the option so as to water 

down the aliquot proportion of the option holder's shares to 10 

the total issued shares of the company. Again, any such 

proportion would have to take into account the possibility 

of the exercise by other option holders* of similar options 

and there can be no certainty as to rhow many of those 

options would be exercised. Furthermore, some of the 

existing issued share capital might be cancelled by reason, 

for example, of non-payment of calls. In other words, there 

are so many intangibles it is impossible to make any 

meaningful-- assessment of an- option- holder's rational 

proportion of the capital of the company whether issued or 20 

unissued and in any event it is a meaningless exercise 

unless and until the option is exercised.

The appellant also endeavours to place the appellant"in 

the same position as it would have been had it exercised its 

option before the reduction, at least so far as the number 

of shares is concerned. To do so seems' to be contrary of 

nirsch and Co. v. Burns. What cne stocksro/cing firm in that 

case hoped to obtain is more clearly demonstrated in the 

Court of Appeal decision which appears at 74 L.T. 769. The
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Court of Appeal decision reversing the trial Judge was

upheld in the House of Lords. The following is taken from

the judgment of Lindley L.J. The stockbrokers had the call,

that is, an option to acquire, 36,354 shares in the South

African company at ll/6d, per share by the end of April

1895. Before the stockbrokers had exercised their option

the company entered into a contract to sell its business to

the Johannesburg company for^ 345,000 but the same agreement

provided certain options for each of the shareholders of the

South African company to acquire shares in the Johannesburg IQ

company. The stockbrokers were advised of what was going on

and the suggestion was made to them that they should decide

to exercise their options in the light of»what had happened

but they declined to do so until steps had been taken to
r

wind up the South African company. In the meanwhile the 

value of shares in the Johannesburg company had graatiy 

escalated so the shareholders of the South African company 

who .had exercised their options to acquire shares in the 

Johannesburg company stood to gain a considerable financial 

advantage. As Lindley L.J. pointed out what the 20 

stockbroking firm was endeavouring to do was to get the 

advantage that would have accrued to them had they been wise 

enough to have exercised their options before it became too 

late to do so, so as to take advantage of the right to take 

up shares in the Johannesburg company. At p.775 his Lordship 

said:

" It is a question of the time when a person cnooses 
to become a shareholder, and he must stand upon 
that time, and he must get the advantages or 
disadvantages, whichever they are, at that time 30 
and not earlier."
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It is therefore not possible to look at this matter as 

if the respondent had exercised its option prior to the 

reduction of capital. It has exercised its option now and 

it stands to gain the advantages or disadvantages 

appropriate to that time.

There remain two other matters. The appellant says 

that as no consequential relief is sought, the declarations 

ought not to have been made. This is so, apparently, even 

though the appellant itself has claimed declaratory relief 

and by the grounds of appeal still does so. Reference was 10 

made to Neeta (Epoinq) Ptv. Ltd, v. Phillips 131 c.L.R. 286 

per Barwick C.J. at 307. That was a case however where- a 

declaration was sought as to whether a contract had or had 

not been validly rescinded. Barwick c.J. r commented that it 

was generally undesirable that a Courr should so declare 

without any order for consequential relief. This is not 

such a case. Here the declaratory relief is sought as -3 

the construction of the contract. In my view the relief 

sought was entirely appropriate.

It was also said that this was a circumstance in which 20 

the Court even though there may have been a breach .of 

contract would not grant specific performance. The matter 

was not fully argued before us and it was certainly not 

argued before the trial Judge. Specific performance has 

been granted in respect of the sale of shares, see Halsburv 

4th sen., vol. 44 para. 424, and ' Northern Coun-iag 

Securities Ltd, v. Jackson and Steeple Led.

1133 at 1142-1145. It is premature whether specific perform-

ance would or would not be orant-pd by the Cour* if m^—»^«^ m^*^^^^^^^^^BT x^« xz tne
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23.

final result of the litigation is that the declaration made 

by the trial Judge as amended, stands, it may be that will 

be sufficient to resolve the issue between the parties and 

in the end there may be no breach of contract. If not, the 

matter will no doubt come before the Court again and that 

will be the time to decide whether specific performance or 

damages in lieu is the appropriate remedy.

In my opinion this appeal should be dismissed except to 

the extent that the words "subject to any defences which may 

be available to Forsayth Oil and Gas N.L." should be added 10 

after the word "entitled" in paragraph 2-.of the declaration 

made by the trial Judge.
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IN THE SUPREME COURT > Heard; 12th November 1984
) 

OF WESTERN AUSTRALIA ) Delivered: -f G firr IQQJ

THE FULL COURT

CORAM; WALLACE, BRINSDEN & KENNEDY JJ.

Appeal No. 443 of 1984

BETWEEN :

FORSAYTH OIL & GAS N.L. 
Appellant 
(Plaintiff )

and

LIVIA PTY. LTD.
Responden-c- 
(Defendant)

Mr. S.P. Charles Q.C. with him Mr. R.J. Meadows 
(instructed by Messrs. Muir Williams Nicholson) 
appeared for the appellant.

Mr. D.K. Malcolm Q.C. with him M"r. C.L. Zelestis 
(instructed by Messrs. Downing e> Downing) 
aDoeared for the resoondent.

KENNEDY J. 20

The appellant is a - no liability company, whicn was 

incorporated in New South Wales on the llth December, 1969. 

An application has been made for the transfer of the
*

incorporation of the company to Western Australia, which 

application is pending before the National Compani.es 

Securities Commission.

Prior to the 15th March, 1983, the nominal share capital 

of r.-.e appellant was 3200,000,300, divided ir.tc 200,000,00? 

shares of $1.00 each, of which 112,364,727 had been issued and 

were fully paid, in addition to 3,148,018 contributing shares 30

of $1.00 each paid, to 62 cents and 21,313,577 contributing
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shares paid to 60 cents and forfeited through non-payment of 

calls. The company had also granted approximately 70,000,000 

options to acquire $1.00 ordinary fully paid shares in the 

company for 25 cents per share. Shortly before the 15th 

March, 1983, the fully paid ordinary shares had been trading 

at 2 cents each. It was obvious, therefore, that the options 

had at this time no market value and, although they were 

listed as securities on the Stock Exchange, no sales were 

taking place.

The form of option certificate issued by the appellant 

certified that the person named therein was the registered 10 

holder, "subject to the Memorandum and Articles of Association 

of the Company", of the options set out therein over fully 

paid shares of SI. 00 each, subject, to thre conditions overleaf.

The conditions overleaf, which were printed under the 

heading, "Conditions upon which the options may be exercised, 

and uhe effect of such exercise", contained the following:

" ....The options may be exercised at any time 
prior to the 1st June 1984.

The options may be transferred by an instrument
(duly stamped where necessary) in the form 20
commonly used for tranfer of shares at any time
prior to the 1st June 1984.

Shares issued on the exercise of options will 
be allotted after receipt of all relevant 
documents and payments and will rank equally 
with the existing ordinary shares of the 
company. "

The form of application for shares printed on the back of 

the option certificate provided fcr -he exercise of tr.e option 

for ordinary fully paid sharss and contained a request to 30 

allot the .shares and an agreement to accept them subject to 

the appellant's Memorandum and Articles of Association.
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It is of interest to note that, on the 28th August, 1980, 

after the granting of the options, the appellant had increased 

its nominal capital from $50,000,000 to 5200,000,000, this 

being said, on behalf of the appellant, to have been plainly 

necessary to accommodate the rights of the holders of the 

options which had at that time been granted to acquire some 

70,000,000 SI. 00 ordinary shares in the appellant.

At the annual general meeting of shareholders of the 

appellant, held on the 15th March, 1983, a number of special 

resolutions were passed, including the following: 10

" That subject to the confirmation of the Supreme 
Court of New South Wales... the share capital of 
the Company be reduced from $200,000,000 
divided into 200,000,000 shares of $1.00 each 
to $20,000,000 divided into 80-,000,000 shares 
of 25 cents each.

" That... the Memorandum of Association of the 
Company be .amended by deleting the existing 
Clause 4 and inserting:

'The share capital of the Company is 20
$20,000,000 divided into 80,000,000 shares of
25 cents each. The shares in the original or
any increased or reduced capital may be divided
into several classes and there may be attached
to the shares whether original or otherwis-e
respectively any preferential qualified special
or deferred rights privileges and disabilities
or conditions and any of such shares for the
time being unissued may from time to time be
issued with any such rights whether in respect 30
of dividend or repayment of capital or both or
any such special privilege over any share
previously issued or then about to be issued or
with such deferred rights disabilities or
conditions as compared with any other shares
previously issued or then about to be issued
and with any special or restricted rights or
without any right of voting and generally on
such terms and subject to such conditions and
previsions as may from time to time to oe 40
determined in accordance with the Articles of
Association of the time being in force. 1 "

That subject to.... the confirmation of the 
Supreme Court of New South Wales... the paid up 
capital of the Company be reduced from
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5127,104,644.36 (comprising 112,364,727 fully 
paid shares of $1.00 each? 3,148,018 
contributing shares of $1.00 paid to 62 cents 
each and 21,313,577 contributing shares of. 
$1.00 paid to 60 cents and forfeited through 
non-payment of calls) to $3,179,190.13 
(comprising 11,236,473 fully paid shares of 25 
cents each; 314,802 contributing shares of 25 
cents each paid to 16 cents each and 2,131,3S8 
contributing shares of 25 cents paid to 15 IQ 
cents and forfeited through non payment of 
calls) by cancelling the sum of $123,925,454.23 
being paid up capital which is lost and is also 
unrepresented by available assets to the extent 
of 0.975 cents per share on each of the fully 
paid shares (total $109,555,608.82) and to the 
extent of 0.604 cents per share of the partly 
paid shares (total $1,901,402.87) and to the 
extent" of 0.585 cents per share on each of the_ 
forfeited shares (total $12,468,442.54). 20 
Fractions resulting from the reduction of 
capital will be rounded up to the next highest 
number. "

At the same meeting, it was also resolved, as an ordinary 

resolution, that, subject to the pas>sing of the foregoing 

resolutions and another resolution (which was also duly 

passed ) :

" the holders of options granted by the appellant 
to purchase fully paid $1.00 shares in the 
Company on or before the 1st June, 1984 at an 30 
exercise price of 25 cents be offered one 
option to acquire one fully paid 25 cent share 
exercisable on or before the 31st December, 
1985 at an exercise price of 20 cents per 
option for every ten options currently held and 
where as a result of the foregoing any option 
holder becomes entitled to a fraction of an 
option to acquire a fully paid 25 cent share 
such option holder receive one option 
exercisable on or before the 31st December, 40 
1985 at an exercise price of 20 cents to 
purchase a fully paid share in respect of that 
fraction. "

No meetings of creditors were held ir. connection wi.th the 

reduction of capital, nor were any meetings of option -noiders 

ever held.

On the 16th May, 1983, the Supreme Court of New South 

Wales confirmed th° T-o^n^i-inn of
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Following this confirmation, the company sent both to its 

shareholders and to its option holders a notice headed 'Recall 

of Certificates'. In terms, it was directed to shareholders 

only, and it requested the return of their share 

certificates. The letter does, however, contain the 

paragraph:

" In addition, the holders of options to purchase 
one fully paid $1.00 share in the Company on or 
before June 1, 1984, at an exercise price of 25 
cents per option are hereby offered one option, 10 
for every ten options currently held, to 
purchase one fully paid 25 cent share, 
exercisable on or before December 31, 1985 at 
an exercise price of 20 cents per option. "

The offer to option holders appears to assume the 

continuance of the existing options, although, no doubt, at 

the time, the prospect of any holder of an option seeking zo 

exercise it appeared minimal. Had trhe appellant held t.he 

options to which it now claims to be entitled immediately 

prior to the 15th March, 1983, and had it exercised them at 20 

that time, it would have had to outlay 5318,042 to acquire 

shares having a market value of $25,443.

The appellant placed some weight upon the financial 

benefits which would accrue from the exercise of his options 

by an option holder at different times. Although, having
«

regard to the nature of an option, differing results might- be 

thought almost to be inevitable in such circumstances, it is 

of some interest to consider the case of the holder of 1,000 

options prior to the reduction of capital. If the cptior.s had 

been exercised at tnis time, ne would have secured 1,000 51.00 30 

shares for an outlay of $250, those shares being valued at 

$20. After the reduction/ he would have held 100 25 cent

shares, which had cost him $.250, and which would, no doubt,

Document 9 - Reasons for Judgment of the 
, 1 Honourable Mr Justice Wallace, the 
11 U Honourable Mr Justice Brinsden and the

Honourable Mr Justice Kennedy on Appeal:
-19.12.1984



still have had a value of approximately S20. Had he not

exercised the options prior to the reduction of capital, but

had instead accepted the offer which was made to option

holders and then exercised his new options, he would have

acquired 100 25 cent shares at a cost of $20, being their

approximate value. Clearly, the value of the appellantVs

shares would have had to rise very substantially indeed in

order to give those who retained the old options- any possible

benefits from their options, assuming, for this purpose, that

they remained capable_ of being exercised. It is not, I 10

believe, relevant to consider what those option holders stood

to gain if, having held their options for a period, the

appellant's assets increased in valu'e for reasons totally

unrelated to its capital structure.

As it turned out, the holders of some 62,000,000 options 

out of a total of approximately 70,000,000 accepted the off.er 

made to them, an offer which was described as being very 

lucrative at the time. It may be that the appellant 

considered the offer to be so attractive as to lead every 

option holder to accept it, although, as the example I have 20 

taken demonstrates, the immediate exercise of the new options
«

would have meant simply that the purchase price of the shares 

equated their value. Be this as it may, however, thereafter 

the appellant appears not to have given any further 

consideration to those original option holders who did not 

accept the offer Tiade to them until tne respondent's rlaim tc 

exercise its options was made. The appellant cook no steps to 

have the Stock Exchange delist the old options. It left its 

shareholders and itself open to what has in fact occurred..
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The precipitating event which has resulted in these 

proceedings was, no doubt, the very significant increase which 

occurred in the market price of the shares after the meeting 

of the appellant at which the resolutions were passed, in 

consequence of a gold discovery made by the appellant.

Subsequent to the 15th March, 1983, the respondent

acquired 1,272,170 of the options expiring on the 1st June,

1984 with, it would appear to have been conceded, knowledge of

the reduction of capital. It has not yet become registered by

the appellant as the holder of those options. By letter dated 10

the 7th May, 1984, the respondent signified its intention to

exercise those options to acquire Sl.OO shares and indicated,

in addition, that it had not accepted- the offer which had

earlier been made to option holders to exchange their existing

options for the new options to acquire fully paid 25 cent

shares on payment of 20 cents per share, exercisable on or

before the 31st December, 1985. On the 30th May, 1984, the

respondent purported to exercise its options to acquire

1,272,170 .ordinary fully paid shares of $1.00 each in the

appellant. 20

The appellant would not accept the entitlement of the
»

respondent to exercise these options and, after certain 

further correspondence, it issued an originating summons 

seeking two declarations as against the respondent. The first 

was that the liability of the appellant to holders of options 

cranted by the company for the acquisition of SI.00 shares, in 

the company is:

(a) to grant to such holders, upon application 
by them, options to acquire 25 cent shares in 
the company, on the basis that there be one 30
option i-o acquire one 2!

REHCTRAR
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cent share in the
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company at a price of 20 cents in exchange for every 10 options to acquire $1.00 shares in the company thereupon surrendered to the company, or

(b) to issue to such holders, upon their purporting to exercise an option to acquire $1.00 shares in the company, 25 cent shares i.n the company on the basis that one 25 cent share in the company be issued at a price of 20 cents in respect of every 10 options to acquire $1.00 10 shares in the company sought to be exercised.
Expressed shortly, a declaration in terms of para, (a)

would imply that the only entitlement of the option holders
was to accept the offer previously made to option holders. A
declaration in terms of para, (b) would relate the purchase
price on the exercise of the option, in effect, to the market
price of the shares shortly prior to the 15th March, 1983, for
that appears clearly to have been the .basis upon which the
purchase price of 20 cents under thre new options was
calculated. It is not to be derived from any relationship 20
between the nominal value of the shares.before and after the
reduction of capital and the purchase price under the original
options.

The second declaration sought was that the rights 
conferred upon the holders of options to acquire $1.00 shares 
in the appellant had been varied by the reduction of capital 
of the company effected pursuant to the special resolution of 
the company on the 15th March, 19-83, so that such holders are 
entitled to acquire one 25 cent share in the company at a 
price of 20 cents each for every 10 options to acquire $1.00 30 
shares in tne company which they may noid.

As to the second declaration sought, it may again be seen 
that the price of 20 cents is not related simply to the
reduction of capital, as its terms suggest.
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The respondent subsequently also issued an originating 
summons, in which it claimed, in the alternative to the 
declarations sought in the appellant's originating summons, a 
declaration as to the rights conferred upon the holders of 
options to acquire $1.00 shares in the appellant and as to the 
liability of the appellant in the event of the exercise of 
such options, in the light of the events which have happened.

Although the declarations sought by both parties related
in terms to the rights of all holders of options, no attempt
was made to join any other option holder in the proceedings, 10
whether as a representative or otherwise. Indeed, strictly,
the respondent is not yet, it would appear, an option holder,
because the transfer of the options has never beer, registered.

The proceedings were consolidated by order dated - the
6th August, 1984. They came on for hearing before Franklyn J.
wno, on the 17th September, 1984, dismissed the appellant's
originating summons, and, on the respondent's originating
summons, made the following declarations:

1. Upon the registration of transfers to it of1, 272,17_0._ options for $1.00 fully paid shares 20 in the appellant at an exercise price of 25 cents, the respondent was entitled to be issued with, an option certificate in its name certifying that it was the registered holder of 1,272,170 options for $1.00 fully paid shares in the appellant at an exercise price of 25 cents.

2. Upon the exercise by the respondent, as it did on the 30th May, 1984, of the aforesaid 
1,272,170 options for $1.00 fully paid shares 30 in the appellant at an exercise price of 25 cents the respondent was entitled to be issued with 1,272,170 SI. 00 fully paid shares in tr.s capital of tne appellant and' the appellant was liable to take such steps as .-nay be necessary to issue such shares to the respondent including the calling of any necessary general meetings of the appellant and using its best endeavours to procure the passage of such
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resolutions as may be necessary to enable such 
shares to be issued to the respondent.

The appellant now appeals against the decision of the, 

learned trial Judge and seeks orders:

1. In lieu of the declarations made by him, that 
it be declared that:

(1) The liability of the appellant to the 
holders of options granted by the appellant 
for the acquisition of SI. 00 shares in the 
appellant was to issue to such holders, 10 
upon their purporting to exercise an option 
to acquire $1.00 shares in the appellant, 
25 cent shares in the appellant on the 
basis that one 25 cent share in the 
appellant be issued at a price of 20 cents 
in respect of every 10 options to acquire 
31.00 shares ir. the appellant sought to be 
exercised.

(2) That the rights conferred upon the holders
of options to acquire SI.00 shares in the 20
appellant were varied by "the reduction of
capital of the appellant effected pursuant
to the special resolution of the appellant
on the 15th March, 1983,r so that such
holders were entitled to acquire one 25
cent share in the company at a price of 20
cents each for every 10 options to acquire
SI.00 shares in the company which thev
held.

Alternatively that it be declared that the 30 
liability of the appellant to the holders of 
options granted by the appellant for the 
acquisition of ordinary shares in the appellant 
was to issue to such holders, upon their 
purporting to exercise an option to acquire 
ordinary shares in the appellant, one ordinary 
share in the appellant at a price of 25 cents 
each in respect of each option to acquire 'an 
ordinary share in the appellant sought to be 
exercised, whatever the nominal or'par value of 40 
the ordinary shares in the appellant may be at 
the time of the exercise of the option.

2. That the rights conferred upon the holders of 
options to acquire SI. 00 snares ir. the 
appellant were varied oy tr.e reduction ci 
capital of the appellant effected pursuant to 
the special resolution of the appellant on the 
15th March, 1983, so that such holders were 
entitled to acquire one 25 cent share in the 
appellant at a price of 25 cents each for every ^n 
10 options to acquire a SI.00 share in the 
appellant which such option holders held.
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Alternatively, that such holders were entitled 
to acquire one ordinary share in the appellant 
at a price of 25 cents each for each such 
option held.

The alternative declaration, sought in para. 1 derives 

from an amendment to the originating summons w.hich the 

appellant indicated in its Notice of Appeal it would seek 

leave to make. This declaration involved the disregarding of 

the facts that the options are to acquire $1.00- ordinary 

shares and not simply ordinary shares, and that the- purchase 10 

price represents a discount of 75% of the nominal value of 

those shares.

The appellant also seeks to have the respondent's 

application dismissed. If, however, the declarations made by

the learned trial Judge otherwise stand, the appellant seeks
r 

to limit them by tne addition of the qualification, "subject

to any defences which may be available to Forsayth Oil a Gas

M - " IN . _j . .

The grounds of the appeal, as amended, are:

1. The learned Judge was wrong in law in holding 20 
that, after the reduction of the appellant's 
capital on the 15th March, 1983, the option 
holders were entitled to be issued with an 
ordinary share having a nominal or par of $1.00 
in the appellant, at a price of 25 cents a 
share for every option held, more particularly 
in that ordinary shares of a nominal or par 
value of SI. 00 in the appellant no longer 
existed after that date.

2. The learned Judge should have held that the 30 
rights of the option holders after the 
reduction of the appellant's capital was to be 
issued vitr. one 25 rent sr.are for eacr. .ten 
Si. 30 snare options as = result of ~ne 
reduction in capital of the company whereby ten 
shares of a nominal value of $1.00 became the 
equivalent of one share of a nominal value of 
25 cents each.

Document 9 - Reasons for Judgment of the 
1 1 „ Honourable Mr Justice Wallace, the 
lib Honourable Mr Justice Brinsden and the

Honourable Mr Justice Kennedy on Appeal:
19.12.1984



Alternatively, the subject matter of the
options was in each case a number of ordinary
shares in the appellant (whatever cheir nominal
or par value might be from time to time) to be
acquired upon payment of a price of 25 cents
each and the learned Judge should therefore
have held that the right of the option holders
was to acquire one ordinary share of a nominal
or par value of 25 cents at a price of 25 cents
each for every option on the basis that the ]_g
appellant had lawfully reduced the nominal or
par value of its ordinary shares from 51.00
each to 25 cents each.

2A. Alternatively, the learned Judge should have 
held that the respondent was not entitled to 
the declarations sought by it or as made by him 
on the ground appearing in the preceding 
grounds of appeal.

23. Alrernatively, having regard to the uncontra-
dicted evidence that the respondent purchased 20 
the option now held by it after and with 
knowledge of the reduction in the capital in 
the appellant, the learned Judge should have 
found that there was no contract zs between the 
appellant and the respondent whereby the 
appellant was required to deliver to the 
respondent, upon the options being sought to be 
exercised, shares having a nominal or par value 
of SI. 00 in the appellant.

3. As it was common cause that questions of 30 
specific performance could not be dealt with on 
the hearing before his Honour and should be 
preserved, the learned Judge should have 
rendered the declaration made by him in 
paragraph 1(2) of his Honour's orders subject 
to any defences which may be available to the 
appellant in respect of any claim for specific 
performance.

3A. Alternatively, the learned Judge should have
found that specific performance was not, in all 40 
the circumstances, an appropriate remedy and in 
consequence should have found that the 
respondent's remedy was limited to whatever 
right it may have in damages (if any) and not 
to the declarations sought by the respondent or 
as made by him.

The argument put fsr tne apoei.ant was tr.at tr.e opt.cns 

acquired 'by the respondent entitled it to be allotted a number 

of ordinary shares in the appellant. The right to be allotted 

those shares, however, was expressed to be "subject to. the ^50
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Memorandum and Articles of Association", under which tho

appellant was empowered to reduce its capital. Upon tho

confirmation of the reduction in capital, all shareholder!;

became entitled to one 25 cent share for every ten SI. On

ordinary shares- which they held prior to the reduction. All

of this may readily be accepted. The next step in tho

argument, however, which I am unable to accept, was that, upon

the reduction in capital being effected, option holders became

entitled to be issued with the number of shares which was,

identical to the number of shares which the option holdei 10

would have had after tne reduction, if he had exercised his

option before the reduction, that is, 127,217 ordinary sharst

of 25 cents each. No convincing reason was forthcoming as •*.,.

wny the option noider should oe treated as if he nad exercise-i

his options when he had not done so. Furthermore, t.iit

submission ignores the proolem of the exercise price of 2'.

cents for each $1.00 share. Is that price also to be reduces

by a factor of 40 to .00625 cent per share? Or is the optior;

price to be 25 cents for each 25 cent share, ignoring tho

discount to which the option holders were entitled? I can seo 20

no basis for any such transmutation in the original rights of
*

the option holders to one $1.00 share on payment of 21 

cents. It remains within the power of the company to recreate 

$1.00 shares, in just the same manner as, in 1980, it create-: 

sufficient $1.00 shares to enable it to meet its obligatis-t 

i.~. tne event of all tr.e rcticr. noiders exemsir.c tr. = ; • 

options. None of the resolutions passed by the company 

expressly purported to affect the rights of the option holders 

who were, indeed, never consulted. All that happened was that
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they were given the right to surrender their options in return 
for other options which, at the time, were thought vastly to 
be preferred.

The appellant relied upon the decision of the House of 
Lords in Hirsch i, Co v. Burns (1897) 77 L.T. 377. That does 
not, however, appear to me to assist it. The case establishes 
two propositions, the first being that, after liquidation 
proceedings have commenced, a person holding an option of 
taking shares in the company is entitled, if he chooses to 
exercise his option, to have shares issued to him. The second 10 
is that tne fact that a company has given to any person the 
option of taking its unissued shares at a future date at an 
agreed price does not fetter the company in any way in the
conduct of iis business in tne interval, and that it may

r- exercise all the powers conferred upon it by the Memorandum
and Articles of Association of the company. fts expressed by 
Lord Haisbury L.C. at p.378:

" (I)t would be a most -serious suggestion that, in the case of a contract of this character" (an option of taking unissued shares) "- which 20 is in truth nothing more or less than a contract for a sale of shares - there must be imported into it a term that the company will or will not carry on its business in a particular way; that it shall be restricted from carrying on its business in a particular way by reason of this implied term," (that the company would not wind-up and would not deprive itself of the power of fulfilling the contract by issuing shares of a particular character, 30 that is, shares in the company which was ther. going and, as a corollary from that, that the person who was entitled to share in the Der.efits or profits of trie company as it was -.Ten going must have oeen entitled tc- oe a shareholder in the company which was so conducted that it had not parted with any of its assets between the time of the making the contract and the time when the fulfilment of the contract came to be demanded) "by which it 40 shall place upon itself fetters so that it
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cannot continue carrying on the business which 
it was originally carrying on. I entirely 
repudiate any such notion as applied to a 
contract of this character.

Referring to the option agreement, Lord Watson said, at 
p.379:

" I do not think that it imposed upon the company 
any obligation or duty whatever to abstain from 
conducting its business in the usual way, and 
exercising all the powers which were conferred upon it in that respect by its memorandum and 10 articles of association; and I go this length, 
that they were quite entitled in the option of 
the shareholders to resort to such proceeding as a resolution to wind-up if, in the opinion 
of the shareholders, it was necessary and wise 
to do so. I do not think these are matters in 
which the appellants had any right to interfere. Their only right until the time expired during which they had a right of option 
or call for these shares was the demand that 20 they should be made shareholders, if that were possible, and to have that Interest in the 
assets and the management of the company which would belong to the holders of 3§., 000 snares. "

See also per Lord Herschell at p. 380 and Lord Shand at 
?. 3 8 2 .

Whilst, on the basis of this authority, it is not open to 
the respondent or any option holder to complain of the 

restructuring of the capital structure of the appellant 
subsequent to the granting of the options, it does not follow 
that the shares which it was entitled to acquire were changed 30 
in nature.

The next argument put forward by the appellant was that 
it was a condition of the option that, upon its being 
exercised, the shares issued would rank equally with the 
•existing snares zf tne appellant and tnat, ;r. srier for snares 
issued pursuant to the exercise of the options to rank equally 
with the existing ordinary shares, the number of shares issued

JlPrp7?iri1y Mfrn irrnnnf nf.
REGISTRAR
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to accept this to be so. The condition in question requires 

the shares > issued pursuant to the exercise of the option to 

rank with the "existing ordinary shares", "existing", in my 

opinion, meaning existing at the time of the issue of the 

former shares. It seems to me quite inappropriate to have new 

shares ranking, for the purposes of, for example, dividends 

and voting rights, with shares which previously existed, but 

which have effectively ceased to exist. It will be noted that 

the reference in the consideration is simply to existing 

ordinary shares and not to existing ordinary shares of 3 10 

particular amount.

This particular condition means, essentially, that the 

existing ordinary shares are to carry no preferential or 

special ricrhts or privileges under the memorandum and articles 

as against the ordinary shares to be issued to those 

exercising tneir options. It is true that, on this basis, tne 

existing ordinary shares are 25 cent ordinary shares, but, 

nevertheless, they would carry no preferential rights as 

against any new SI.00 ordinary shares. Voting rights are 

determined in accordance with article 57, which confers, on a 20 

poll, one vote for every fully paid share and pro rata for
*

partly paid shares. So far as dividends are concerned, under 

article 116 they are payable in proportion to the shares held, 

irrespective of the amount paid up or credited as paid up 

thereon. Neither as to dividends nor as to voting would I 

regard the articles as recuirir.r tne conclusion tnat r.ew SI. 00 

ordinary shares would rank other than equally with the 

existing 25 cent ordinary shares. I do not see that there is 

any necessity for their being of equal nominal value. The
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position is similar with respect to the entitlement of 

shareholders in a winding-up pursuant to article 145. In my 

opinion, new $1.00 ordinary shares are capable of ranking 

equally with the existing 25 cent ordinary shares.

Then it was argued, in the alternative, tnat the option 

was to acquire a number of ordinary shares in the appellant, 

subject to the power of the company to reduce its capital by 

reducing the par or nominal value of its shares. The 

appellant having reduced the nominal value of its ordinary 

shares from $1.00 to 25 cents, it was said, the option holders 10 

became entitled to the specified number of ordinary shares 

having a nominal value of 25 cents. I am unable to accept, 

however, that an option to acquire $1.00 shares should be so 

converted into an option to acquire 25 cent snares. This 

argument also puts on one side the existence of the option 

rsoiders ' entitlement to a discount. Indeed, as 1 have 

indicated, the various possible constructions out forward by 

the appellant make no concession to the respondent's 

entitlement to a discount and involve a variation in price, 

whether in the actual sum to be paid or in the relationship 20 

which that sum bears to the par value of the shares.

The next submission was that the rights of the option 

holder ceased on the reduction of capital, because the shares 

no longer existed, this being described in the written 

submission as frustration by the action of the appellant in 

reducing its capital. If it amounted tc frustration, it was a 

self-induced frustration upon wfucn tne appellant could not 

rely, but apart from that, this submission overlooks the fact 

that $1.00 ordinary shares can once again be created.
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The fact that the respondent purchased the options after

the reduction in capital and with knowledge of it does not

appear to me .to alter the rights wnich the options confer upon

their holders. It provides no basis for any contention that

the respondent must have agreed to be allotted only such

number of shares as it would have been entitled to after the

reduction - one 25 cent ordinary share for every ten $1.00

shares. The facts of this case provide, in my view, no

justification for creating any distinction between the fights

of an original option holder and the rights of a transferee. ^

It may well oe that the respondent has taken advantage of the

situation; but, as I have already pointed out, it is a

situation which was created by che appellant.

In nis reply, counsel for the apoellanr for -he firs-
r time asserted that a term should oe implied in rhe option

agreement. He was, however, forced to express ir in the 

alternative, namely, either rhat the option to purchase a 

51.00 share should only remain open until the 1st June, 1984 

unless before that time the company had altered its capital so 

that the ordinary shares of the company ceased to have a 20 

nominal value of $1.00, or, on the basis that' the options did 

survive the reconstruction, that an option to buy a Si. 00 

share was, upon that reconstruction, to equal the right given 

to any holder of a Si.00 share in the company before 

reconstruction, having regard to the price payable by the 

optionee. The lazter words once acair. "loss over the problem 

presented by the necessity to determine a price for the 25 

cent shares .
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Whether a term is to be implied in a contract is to be 
considered on the basis of the facts existing at time of the 
contract. In this case, are the parties to be taken to 
acknowledge that the company will overlook on a restructuring 
of its capital the rights of option holders who elect not to 
take up any offer for a substituted option? The suggested 
terms, it appears to me, are not necessary to give efficacy to 
the contract, however much they might enable the appellant to 
overcome a difficulty of its own creation. Neither of the 
terms is so obvious that 'it goes without saying 1 . Indeed, 10 
the very fact that the implied terms are put up in the 
alternative makes it difficult to maintain the contrary view - 
see generally, B.?. Refinery (Westernport) ?ty. Ltd. v. 
Hastings Shire Council (1977) 52 A.L.J.R. 20 at p.26, Secured 
Income Real Estate (Australia) Ltd. v. St. Martins Investments

(1979) 144 C.L.R. 596 and Codelfa Construction ?tv.
Led, v. State Rail Authority of New South Wales (1982 ) 56 
A.L.J.R. 459.

In the end, whilst acknowledging the apparently 
unwarranted advantage which the respondent will gain over the" 20 
existing shareholders of the appellant, I am not persuaded 
that the learned trial Judge was wrong in taking the general 
view which he did. There are, nevertheless, certain 
difficulties in relation to the declarations which he made. 
If they stand, it is not contested by the respondent that they 
should be limited oy the addition of t.ne qualification 
"subject to any defences which may be available to Forsayth 
Oil & Gas N.L.", for a substantial issue arises in relation to 
the question of whether specific performance would be decreed
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in favour of the respondent. As to that question, because it 

has not been fully argued, it would not be appropriate to 

express any concluded view. Nor, for the same reason, do I 

propose to consider the question of any damages recoverable by 

the respondent for breach of contract.

The second difficulty is more fundamental. It is that

the declaration, amended as suggested, will leave unsettled

issues between the parties consequent upon it. The

appropriate course is always to administer the final remedies

in the same proceedings. It may be suggested that the 10

declaratory relief granted should have been refused unless the

respondent sought or submitted to final relief. The question

now is whether the case should be remitted for further hearing

to determine the matters in dispute, ratiher than simply making

a declaration in respect of certain issues, leaving other

issues in the same dispute unargued and undetermined - see

Neeta (Zoning) ?tv. Limited v. Phillips (1974) 131 C.L.R.

286. With considerable hesitation, and appreciating the

general undesirability of this course, and acknowledging that

further proceedings may result, I have reached the conclusion 20

that, the case having reached this stage, the respondent

should not be put to its election or the case remitted for

further hearing.

In my opinion, the appeal, subject to the minor additions 

to the declarations to which I have referred, should be 

dismissed.
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IN THE SUPREME COURT 
OF WESTERN AUSTRALIA 
OF THE FULL COURT

BETWEEN :-

Appeal No. 443 of 1984
On appeal from Supreme Court Actions No. 2252 of 1984 (formerly Company No. 56 of 1984) and No. 2253 of 1984 (formerly Company No. 114 of 1984)

Consolidated by 
6th August 1984

Order dated 10

FORSAYTH OIL & GAS N.L.

Appellant 
(Plaintiff) - and - --

LIVIA PTY. LTD.

Respondent 
(Defendant)

BEFORE THE HONOURABLE THE CHIEF JUSTICE, THE HONOURABLEMR. JUSTICE BRINSDEN AND THE HONOURABLE MR. JUSTICEKENNEDY THE 7TH DAY OF FEBRUARY 1985.

20

UPON the application of the Appellant by motion dated the 9th day of January 1985 and upon hearing Mr. R. J. Meadows of Counsel for the Appellant and Miss. M. E. Scanlon of Counsel for the Respondent it is ordered that:-

Subject to the due performance by the Appellant (Plaintiff) of the conditions hereinafter mentioned and subject to the final order of the Court upon the due performance thereof the Appellant (Plaintiff) have leave to appeal to Her Majesty in Council from the judgment herein of • this Honourable Court given on the 19th day of December 1984 by which it was ordered that:

30
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"1. The judgment of the Honourable Mr. Justice 
Franklyn delivered the 17th day of September 
1984 be varied by adding the words "subject 
to any defences which may be available to 
Forsayth Oil & Gas N.L. in respect of any 
claim by Livia Pty. Ltd. for specific 
performance" after the word "entitled" 
appearing in line 5 of paragraph (2) of the 
said Judgment, and after the word "liable" 
appearing in line 9 of paragraph (2) of the IQ 
said judgment, so that paragraph (2) now 
reads:-

"(2) Upon the exercise by Livia Pty. Ltd., 
as it did on 30th May 1984 of the 
aforesaid 1,272,170 options for $1.00 
fully paid shares in Forsayth Oil & Gas 
N.L. at an exercise price of 25jd, Livia 
Pty. Ltd. was entitled subject to any 
defences which may be available to 
Forsayth Oil & Gas N.L. in respect of 20 
any claim by Livia -Pty. Ltd. for 
specific performance, to be issued with 
1,272,170 $1.00 fully paid shares in 
the capital of the aforesaid Forsayth 
Oil & Gas N.L. and the said Forsayth 
Oil & Gas N.L. was liable subject to 
any defences which may be available to 
Forsayth Oil & Gas N.L. in respect of 
any claim by Livia Pty. Ltd. for 
specific performance, to take such 30 
steps as may be necessary to issue such 
shares to the said Livia Pty. Ltd. 
including the calling of any necessary 
general meetings of the said Forsayth 
Oil & Gas N.L. and using its best 
endeavours to procure the passage of 
such resolutions as may be necessary to 
enable such shares to be issued to the 
said Livia Pty. Ltd."

2. The appeal otherwise be and is hereby 40 
dismissed.

3. The Appellant (Plaintiff) do pay the costs 
of the Respondent (Defendant) to be taxed 
with a certificate for Second Counsel."

Upon condition that the Appellant (Plaintiff) within a 
period of 3 months from the date of the order granting leave 
to appeal deposit on fixed deposit at Perth for a term of 3 
months with any banking company carrying on business in the 
State of Western Australia a sum equivalent to £500.00

2 Document 10 - Order for Conditional 
Leave to Appeal to Her Majesty in 
Council: 7.2.1985



sterling in the name "Master, Supreme Court of Western 

Australia" and delivering the receipt therefor to a Master 

of this Honourable Court as security for the due prosecution 

of such appeal and the payment of all such costs as may 

become payable to the Respondent (Defendant) in the event 
that the Appellant (Plaintiff) does not obtain an order 

giving final leave to appeal or of the appeal being 

dismissed for non-prosecution or of Her Majesty in Council 

ordering the Appellant (Plaintiff) to pay the costs of the 

Respondent (Defendant). 10

2. There be liberty for each party to apply.

3. The costs of this application and order hereon be costs of 

the appeal.

BY THE COURT

REGISTRAR

THIS ORDER was extracted by Muir Williams Nicholson 
Floor, Australia Place, 15-17 William Street, Perth. 
Telephone: 327 5777. Reference: RJM:PDE:FORS0770-018

of 9th

- -, COURT OF WESTERN AUSTRALIA
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IN THE SUPREME COURT 
OF WESTERN AUSTRALIA 
OF THE FULL COURT Appeal No. 443 of 1984

On appeal from Supreme Court Actions No. 2252 of 1984 (formerly Company No. 56 of 1984) and No. 2253 of 1984 (formerly Company No. 114 of 1984)

Consolidated by Order dated 10 6th August 1984
BETWEEN :-

FORSAYTH OIL & GAS N.L.

Appellant 
(Plaintiff) - and -

LIVIA PTY. LTD.

Respondent 
(Defendant)

BEFORE THE HONOURABLE THE CHIEF JUSTICE, THE HONOURABLE 20 MR. JUSTICE BRINSDEN AND THE HONOURABLE MR. JUSTICE KENNEDY THE 19TH DAY OF FEBRUARY 1985.

UPON the application of the Appellant by motion dated the 9th day of January 1985 AND UPON HEARING Mr. R. J. Meadows of Counsel for the Appellant and Miss. M. E. Scanlan of Counsel for the Respondent IT IS ORDERED THAT:-

1. The Appellant (Plaintiff) have leave to appeal to Her Majesty in Council from the judgment herein of this Honourable Court given on the 19th day of December 1984.
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2. The costs of the application be costs in the appeal

THIS ORDER was extracted by Muir Williams Nicholson of 9th 
Floor, Australia Place, 15-17 William Street, Perth. 
Telephone: 327 5777. Reference: RJM:PDE:FORS0770-018

Document 11 - Final Order for Leave 
to Appeal to the Majesty in Council: 

2 19.2.1985
8057C/12.3.85/2
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IN THE SUPREME COURT 
OF WESTERN AUSTRALIA

Company No. 56 of 1984

BETWEEN: Forsayth Oil « Gas N.L.

Plaintiff 

-and- 

Livia Pty Ltd

Defendant

DOCUMENTS BY CONSENT

Memorandum & Articles 
Mineral Exoloration N.L.

Association of Forsavth 10

{Reference Articles 30-35 at pages 12-13.)

2. Notice of Meeting.

3. Notice of recall of certificates.

4. Letter Livia to Forsayth dated 13 April 1984 covering 
transfers of options and option certificates.

5. Letter Forsayth to Livia dated 9 May 1984 setting out 
eights of option holders following reduction of 
capital.

6. Letter Livia to Forsayth dated 30 May 1984 exercising 
options.

7. Application for shares dated 30 May 1984.

8. Receipt from Capital Share Registry dated 30 May 1984.

9. Letter Muir Williams Nicholson to Livia dated 30 May 
1984 repudiating Livia's claim and returning cheques.

20

Prepared by Muir Williams Nicholson, 9th Floor, AustmarkCentre, 15-17 William Street, Perth, solicitors for thePlaintiff.
Telephone: 327 5777 Reference: KW: PDE:FORS0770-018.

Exhibits.
Exhibits marked 1 - Book of Documents

with Index
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COMPANIES ACT, 1961 

NO LIABILITY COMPANY

MEMORANDUM
and 

ARTICLES OF ASSOCIATION

of

FORSAYTH MINERAL EXPLORATION N.L.

Hardings
Solicitors

4 Bridge Street
Sydney, 2000

27-3976

Printed by: 
Kraico Duplicating Co. Pry. Limited

Box 3186, G.P.O. 
Sydney, 2001

660-<S177

Exhibits.
Exhibits marked 1 - Book of Documents

with Index
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NEW SOUTH WALES

No. of Company Stamp Duty 

116745 S3 '°°

Companies Act, 1961 
(Section 16 (3))

CERTIFICATE OF INCORPORATION OF 
PUBLIC COMPANY

THIS IS TO CERTIFY that

FORSAYTK MINERAL EXPLORATION K.L.

is, on and from the eleventh clay of December, 1969,

incorporated under the Companies Act, 1961, and that 

the company is a No Liability Company.

GiFSK under my hand and seal, at Sydney, this 

eleventh day of December,

F.J.O. Ryan 
Registrar of Companies.

IT WAS RESOLVED that the directors be authorised to apply on behalf 
of the Corpany to the National Companies and Securities Cormission 
for a certificate authorising the Corpany to make an application ,• 
under the provisions of the law in force in Western Australia. A 20 
for transfer of incorporation of the Conpany to Western Australia.

Exhibits.
Exhibits marked 1 - Book of Documents

with Index
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IT WAS RESOLVED: ——————————————
1. That the name of the Company be changed 

from FORSAYTH MINERAL EXPLORATION N.L. 
to FORSAYTH OIL 6 GAS N.L.

Exhibits.
Exhibits marked 1 - Book of Documents

with Index
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Companies Act, 1961 
No Liability Company

MEMORANDUM OF ASSOCIATION

of

FORSAYTH MINERAL EXPLORATION N.L.

NAME

1. The name of the Company is "FORSATTH 
2XPIDIUTIOK K.L."

OBJECTS

2. The objects for which the Company is established are 
for "Mining Purposes" within the meaning of the 
Companies Act, 1961, and without prejudice thereto or 
limitation thereof :-

(a) To acquire mines and lands for the purpose of
mining; to prospect for and to deal in minerals , 
metals, ores, shale, coal, mineral oil, natural 
gases or similar substances; to mine, recover, 
treat and prepare same for marketing; to acquire 
mining, timber, maritime or water rights,

.1.

Exhibits.
Exhibits marked 1 - Book of Documents

with Index
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prospecting permits, licences, leases and other 
rights and concessions and to exploit sell and 
deal in such concessions by sale sub- lease sub- 
licence or otherwise.

(b) To apply for purchase take on lease or tribute or 
otherwise acquire and deal in and to manage super- 
vise or control mines and raining properties grants 
concessions leases claims options licences of or 
other interests in nine rights mineral petroleum 
or other mining properties or interests or shares 
(undivided or other) therein and such water and 
other rights as are considered valuable or desir 
able by the Company.

(c) To carry on the business of mining of ores metals 
minerals oils chemicals and all or any other 
natural substances of whatsoever nature organic 
or inorganic and the alloys products or by-products 
thereof.

(d) To prospect for explore survey open work develop 
bore drill test and prove mines and claims 
minerals agricultural and other properties and 
to raise dig excavate dredge vin quarry for store 
refine crush wash treat smel^. reduce amalgamate 
and render merchantable precious stones metals 
ores oils coal minerals earths chemicals and other 
natural substances organic or inorganic and the 
alloys products or by-products thereof.

(e) To carry on the businesses of contractors for
drilling prospecting developing or other mining 
or other services hirers of or dealers in pros- 
pecting -ining drilling or distilling or refining 
equipment and carriers by land -air and/or sea and 
to purchase hire charter or otherwise acquire and 
dispose of land sea air or other vehicles pipe 
lines conveyances plant or equipment of any 
description.

20

30
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(f) To enter into and carry into effect any arrange 
ment for joint working prospecting or testing or 
for sharing of profits proceeds or interests or 
for amalgamation with any other company or any 
partnership or person possessed of mines or mining 
interests or other property or rights or carrying 
on business within the objects of this Company.

(g) To search for ores and minerals mine and grant 
licences for mining in or over any lands which 
may be acquired by the Company and to lease any 10 
such lands for building or agricultural use and 
to sell or otherwise dispose of the lands mines 
or other property of the Company.

(h) To buy sell manufacture import export and deal in 
and with minerals plant machinery implements con 
veniences provisions and things capable of being 
used in connection with raining operations or 
required by workmen and others employed by the 
Company.

(i) Tc carry on the business of pumping, drawing, 20 
transporting, purifying, marketing, selling, 
disposing of and dealing in natural gas, petroleum, 
mineral oils and other substances.

(j) To purchase, acquire, rent, build, construct,
equip, execute, carry out, improve, work, develop, 
administer, maintain, operate, manage or control 
works and conveniences of all kinds, including 
therein roads, ways, railways, tramways, carrying 
or transport undertakings by land, water or air, 
stations, aerodromes, docks, harbours, piers, 30 
wharves, canals, reservoirs, water rights, water 
works-,- -water—courses', bridges, pipe lines, flumes, 
irrigations, embankments, power stations, gas 
works, hydraulic works, drainage, iron, steel, 
ordnance, engineering and improvement works, 
electrical works, telegraphs, telephones, cables, 
timber rights, sawmills, paper and pulp mills, 
crushing mills, collieries, coke ovens, foundries,

.3.
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furnaces , factories, warehouses , viaducts , 
aqueducts, markets, exchanges, stores, shops for 
the purposes of the Company and to contribute to 
or assist in the carrying out or establishment, 
construction, maintenance, improvement, operation 
management, control or superintendance thereof 
respectively.

(k) To sell, let on tribute, grant options or rights 
to purchase over or otherwise improve, manage, 
develop, exchange, lease, sub-lease, mortgage, ^o 
licence, dispose of, turn to account or otherwise 
deal with all or any part of the property whether 
real or personal and rights of the "Company.

(l) To purchase, take on lease or exchange, hire or 
otherwise acquire and to sell or otherwise deal 
with any real or personal property.

(IT.) To lend and advance money or give credit to any 
persons firms companies or corporations on such 
terms as nay seer; expedient and in particular 
(but without prejudice to the general effect of 20 
the foregoing words) to subsidiary holding or 
associated companies and customers and others 
having dealings with the Company and to borrow 
money with and on joint and several or joint -or 
several account with any persons firms companies 
(whether subsidiary holding or associated companies 
or not) or corporations and to give guarantees and 
become surety or security for any persons firms 
companies (whether subsidiary holding or associated 
companies or not) or corporations and without ex- 30 
ception and to execute and give all such mortgages 
debentures guarantees and other securities either 
alone or in association or -jointly and severally 
or jointly or severally with any persons firms 
companies or corporations for any of the purposes 
aforesaid as may be thought proper.

(n) To pay all the costs charges and expenses of the 
promotion flotation (including brokerage) and

Exhibits.
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establishment of the Company and-to remunerate 
ariy person -or company: Tor services rendered or to 
be rendered in placing or assisting to place or 
guaranteeing the placing of ar.y of the shares in 
the Compan3rl s capital or any debentures or any 
other securities of the Company or in or about the 
organisation formation or promotion of the Company 
or the conduct of its business.

(c) To establish and regulate, whether in or out of
the State of New South Wales, agencies for any 10 
purposes of the Company ana to establish local 
boards, and local and branch offices, to appoint 
attorneys and agents, to open branch registers, 
and to do all acts and things of whatever nature 
necessary to procure the Company to be registered 
incorporated or legally recognised in any part of 
the' world and to secure to this Company the same 
rights and privileges in any part of the world 
as are possessed by local companies or partner 
ships of z. similar nature. 20

(p) To develop, renovate, repair or other-wise improve 
buildings or parts thereof for*leasing, resale .or 
otherwise, as required for the purposes of the 
Company's activities.

(c). Subject hereto tc receive money on deposit -with 
or without allowance of interest thereon and to 
receive and hold morevs or other property as 
Trustee and tc invest the- same in or upon such 
investments as the Board of Directors of the 
Company may think proper and fron time to tine 30 
to vary and transpose any such investments.

(r) Subject hereto .to give any guarantee or indemnity 
or third party mortgage which in the opinion of 
the Board of Directors nay be necessary for any 
purpose.

(s) To purchase apply for or otherwise acquire any 
patents brevets d'invention licences concessions

.5.
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and the like conferring any exclusive or non 
exclusive or linited ripht to use any secret or 
other information as to any invention which may 
seer; capable of being used for any of the pur 
poses of the Company or the acquisition of which 
may seem calculated directly or indirectly to 
benefit this Company and to use exercise develop 
or grant licences in respect of or otherwise turn 
to account the property rights or information so 
acquired. Q_Q

(t) To provide for the welfare of persons in the
employment of the Company or formerly engaged in 
any business acquired by the Company and the 
wives widows and families of such persons by 
grants of money pensions or other payments and 
by providing superannuation schemes or subscrib 
ing towards places of instruction and recreation 
and hospitals dispensaries medical and other 
attendance and other assistance as the Company 
shall think fit and to fors subscribe to or other- 20 
wise aid benevolent religious scientific national 
or other institutions or objects which shall have 
any noral or other claims to support or aid by 
ths Company by reason of the locality of its- 
operations or otherwise.

(ii) To enter into any arrangement with employees and 
others for the payment of bonuses or for partici 
pation in the profits of the Cocpany or in any 
scheme of profit, sharing.

To promote and forr.' companies and to join with 30 
any other company finr. or person in promoting 
and forcing companies within or without Australia 
and with such objects as shall be deemed necess 
ary for the purpose and to subsidise or otherwise 
assist any such company and to take or otherwise 
acquire hold or deal in shares debentures or 
other securities of any such company and to 
advance moneys to any such company with or with 
out security.

,6.
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(w) To enter into partnership or into any arrangement
for sharing profits union of interests co-operation 
joint adventure rtciproc.3J concessions or otherwise 
with any person or company carrying on or engaged 
ir; any business or transaction which this Company 
is authorised to carry on or engage in or any 
business or transaction capable of being conducted 
so as directly or indirectly to benefit this 
Company.

(x) To draw make accept endorse discount execute 10 
negotiate and issue promissory notes bills of 
exchange bills of lading warrants debentures and 
other negotiable or transferable instruments.

(y) Frorj time to time to appoint agents and attorneys 
with or without powers of sub-delegation and from 
time to time to revoke and cancel all or any such 
appointments or delegation and to remove any 
person or corporation appointed thereunder.

(2) To enter info any arrangement with any Government
or with any authorities municipal local or other- 20
wise that may seem conducive to the Company's
objects or any of them and to obtain from any
such Government or authority any rights privileges
and concessions which the Cor.pa.ny may think it
desirable to obtain and c?rry out exercise and
comply with any such arrangements rights privileges
and concessions.

(aa) To do all or ary of the above things in any part 
of the world and as principals agents contractors 
trustees or otherwise and by or through trustees 30 
agents or otherwise and either alone or ir. con 
junction with others.

(bb) To do all such other things as are incidental or 
conducive to the attainment of the above objects 
or any of them or which may be conveniently 
carried on and done in connection therewith or 
viiich may be calculated directly or indirectly "to

.7.
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lhatt he autnoriseu snare 04 pi la i 01
the Company be increased from FIFTY MILLION
DOLLARS ($50,000,000) to TWO HUNDRED
HILL ION DOLLARS ( $200 , 000,000) by the
creation of an add i tionalOneHundred
6 Fifty Million (150,000,000) ordinary
shares of one dollar each, and accordingly,
that the Memorandum of Association of
the Company be altered by changing paragraph
k on page 2 from "The capital of the 10
Company is FIFTY MILLION DOLLARS ($50,000,000)
divided into 50,000,000 shares of one
dollar ($1.00) each" to "The capital
of the Company is TWO HUNDRED MILLION
DOLLARS ($200,000,000) divided into 200,000,030
shares of one dollar ($1.00) each".

IT WAS PF^nr-VED that subject to the confinnation of the
Supreme Court of New South Wales and pursuant to Section
123(1) of the Ccnpanies (New South Wales) Code ("the Code")
and as authorised by Article 34 of the Articles of 20
Association the share capital of the Cotpany be reduced f ran
$200,000,000 divided into-200,000,000 shares of $1.00 each to
$20,000,000.00 divided into 80,000,000 shares pf 25 cents each.!eased £r?n

. snares of

IT WAS RESOLVED that subject to the passing of resolution ' altered 
(4) above by the shareholders that the Memorandum of Associa- ^snare 
tion of the Company be amended by deleting the existing 
Clause 4 and inserting:

"The share capital of the Company is $20,000,000.00
divided into 80,000,000 shares of 25 cents each. The
shares in the original or any increased or reduced ceased from 30
capital may be divided into several classes and there 0 ordinary
may be attached to the shares whether original or Articles
otherwise respectively any preferential qualified raph 4
special or deferred rights privileges and disabilities ivided
or conditions and any of such shares for the time being e Company
unissued may from time to time be issued with any such
rights whether in respect of dividend or repayment of
capital or both or any such special privilege over any
share previously issued or then about to be issued or
with such deferred rights disabilities or conditions as 40
compared with any other shares previously issued or then
about to be issued and with any special or restricted
rights or without any right of voting and generally on
such terms and subject to such conditions and provisions as may
from time to time to be determined in accordance with the
Articles of Association of the time being in force."
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enhance the value- of or render profitable any 
business or property of the Co-parry.

(cc) To exercise and do all or any of the powers con 
ferred on or implied ir. favour of £ company under 
or by virtue of Sec^ion 19 of the Companies Act 
1961, save and except Clauses 1 and 10 of the 
Third Schedule to that Act.

ACCEPTANCE OF SHAKES

3. The acceptance of shares in the Company shall not
constitute a Contract to pay calls in respect of the J_Q 
shares or to nake any contribution towards the debts 
and liabilities of the Comoarrv.

CAPITAL

4. The share capital of the Company is Sf,-000,000. 00
divided into 25,000,000 shares of 2C cents each. The 
shares in the original or any increase'1 capital nay be 
divided into several classes and •Lh-srferiasy- be attached 
to the shares whether original or otherwise respectively 
any preferential qualified special or deferred rights 
privileges and disabilities or conditions and any of 20 
such shares for the time beir.£ urJLssued may fron; tine 
to time be issued with any such rights whether -in 
respect of dividend or repayment of capital or both or 
any such special privilege ov-;r any shares previously 
issued or then about tc be issued or with such deferred 
rights disabilities or condition; a- co-pared vit,h any- 
other shares previously issued or then about to be 
issued and with any special or restricted rights or 
without any right of voting and generally on such -terms 
and subject to such conditions and provisions as may 30 
from time to time be determined in accordance with the 
Articles of Association for the time being in force.

.8.
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SUBSCRIBERS

The full names and addresses and occupations of the 
subscribers hereto and the number of shares 
respectively agree to take are as follows:-

Hasie Address & Occitpation No. of Shares

ZOLTAN DAVID BURGER, 
1 Carrington Avenue, 
3ELLEVUE KILL. 
Company Director

1,000 shares

ERWIN KATZ, 
77 Morning Road, 
DOUBLE BAY. 
Conioany Director

1,000 shares 10

MORRIS MOSS, 
23 March Street, 
3ELIZVUI- HILL. 
Coiroanv Director

1,000 shares

ROBERT SOi-ERS THOhSOK, 
9 Wj'vern Avenue, 
CHATSWOOD; 
Solicitor.

•One (l) Shc.re

30

KEITH WILLIAM DRAPER, 
38 Highlands Avenue, 
GORDON. 
Solicitor

1,000 shares

REGISTRAR 
SUFF.EK'.E COURT OF

.9.

IN AUSTRALIA
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HE, the several persons whose names are subscribed 
hereto -are desirous of being formed into a company 
in pursuance of this Memorandum of Association and 
respectiveiy agree to take the number of shares in 
the capital of the Company set out opposite our 
respective names *

Signatures oi 
Subscribers

No. of Shares 
t alien by each 
Subscriber

Signatures and 
Addresses .of 
Witnesses

. BURGEE

ERKIN KATZ

MORRIS MOSS

E.S. CHOKSOi;

One thousand 
(1.000)

One thousand 
(1,000)

One thousand 
(1,000)

One (1)

One thousand 
(1,000)

C. GARDINER, 
720 George St., 
SYDNEY. 
Clerk.

C. GARDIKER, 
720 George St., 
SYDNEY.

C. GARDIKER, 
720 George St., 
SYDNEY.

PAULA DONNSLLEY, 
4 Bridge Street, 
SIDNEY. 
Articled Law Clerk.

PAULA DONNELLEY, 
4 Bridge St.,

10

20

Articled Law Clerk.

DATED this 4th day of December,

.10,
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Companies Act.,: 1961 
No Liability Company

ARTICLES OF ASSOCIATION

of

FORSAYTH MINERAL EXPLORATION N.L.

INTERPRETATION

1, In these- Re gulations: -

"The .Act" means the Cor.p?.r.ies Act, 1961.

"Directors" raeons the Directors for th-s tine being
of the Company and includes ilt-ernate Directors. ]_Q

"The Seal 11 means the coraor. seal of the Company.

"Secretary" means any person appointed to perforz 
the duties of =. Secretary of the Company.

"The Company" or "this Company" shall mean the 
abovenientioned Compary.

"The Register" shall mean the Register of Members to 
be kept pursuant to Section 151 (l) of the Act.

1.
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"Dividend" includes bonus.

"State" m^ans the State of Nciw South Walec.
Expressions referring tr. writing shall unless 
the contrary intention appears be construed as including references to printing lithography and other modes of representing or reproducing words in a visible form.

Words importing only the singular number include- the plural nur.ber and vice versa.

Words importing only the masculine- gender include 10 the feninine gender.

Words importing persons include corporations.
Subject to -the foregoing words or expressions contained ir. these regulations shall be interpreted in accordance with the provisions of the Acts Interpretation Act 1958 and of the Act as in force at the date at which, these regulations become binding on the Company.

Ir. every case where in these presents general express ions are used in connection with, powers discretions or things such general expressions shall not be limited to 20 or controlled by the particular povrers discretions or things with which the sa,~e are connected. Any words and expressions denoting authority or permission shall be construed as wordr or expressions of authority merely and shall not be construed as words or express ions denoting directions or compulsory trusts.

EXCLUSION OF TABLE T73M

3. The regulations contained in Table "B" in the Fourth Schedule to the Act shell not npply to the.Company.

2.
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SHARES

The shares shall be under the control of the Directors who iriay allot or otherwise dispose of the same to such persons on such terras and conditions and having attached thereto such preferred deferred or other rights and either at a premium or at par or (subject to the pro visions of the Act) at a discount and at such times -as the Directors think fit and vith full power to give,to any person the- call of any shares either at par or at a premiurr. during such time and for such consideration 10 as the Directors think fit.

Notwithstanding anything hereinbefore contained the Directors shall not without the prior .approval of the Company in general meeting allot any shares in the Company to any person or company in any case where such allotment would have the effect of transferring r. con trolling interest in the Company provided that this prohibition shall not apply in any case where?-

such psrsor. or company is already registered asthe holder of a majority of the issued shares in 20the Company prior to such allotment; or

such allotment is pursuant to ar. offer of shares tc substantially all the holders of ordinary shares in the Company generally in proportion to their shareholdings.

Notwithstanding anything hereinbefore contained in-theevent of the Directors issuing shares to employees ofthe Company no Director shall participate in the issueof such shares to employees of the Company unless theshareholders in general neeting have approved of the 30specific allotment to be made to such Director and unlesssuch Director holds office in an executive capacity.

3.
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7. (•-) Ji" the Company proposes to create ?.nd issuepreference shares the rights r>f the holders of such shares or of any class thereof (as the cn.se may be) with respect to repayment of capital participation in surplus assets and profits cumu lative or non-cumulative dividends voting and priority of paywent of capital snd dividend in relation to other shares or other classes of preference shares shall be clearly defined in the Memorandum or the Articles and the Company may ]_Q issue preference shares which rnnk pari passu with existing preference shares. The total nominal value of issued preference shares shall not exceed the total nominal value of the issued ordinary shares at any tine. In the event of the Company creating or issuing preference shares the prefer ence shareholders shall have the following rights:-
(i) the same rights as ordinary shareholders 

as regards receiving notices, reports and balance sheets, and attending general 20 meetings of the Company;

(ii) the right to vote at any meeting convened for the purpose of reducing tb-s capital, or winding up, or sanctidriin" £ sale of the undertaking, or where the proposition to be submitted to the meeting directly affects their rights and priviiertes, IT where -the dividend on the preference shares is in arrear aiore than six months.

(b) None of the funds of the Company or of any subsidi- 30 ary thereof, shall be employed in the purchase of or subscription for or lent on shares of the Company and th'e Company shall not except as authorised by Section 67 of the Act give any financial assistance for the purpose of or in connection with any purchase of or subscription for shares in the Company.

(c) Subject to the provisions of Section 61 of the- Act and to the provisions of Article 7 (a) hereof the
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Cr*r:iany may issue preference shares which are- or 
at the option of the Cr.mpany are to be liable to 
be redeemed on such terms find in such manner nc 
the Company before thr issue of shares nay 
determine.

(d) If by the conditions of allotment of any share 
the whole or part of the amount or .issue price 
thereof shall be pp.yable by instalments every 
such instalment shall when due be paid to the 
Conpany by the person who for the time being and 
from tine to time shall be the registered holder 
of the share or his legal personal representative.

u. An application for shares in the Company signed by OT

on behalf of the applicant and followed by an allotment 

of any shares thereon shall be deemed to be an accept 

ance of such shares within the meaning of these Articles 

entitling the Company to place the nanie of the allottee 

on the register in respect thereof.

o. The Company may subject to Secticn-~>S of the Act at

any time pay a comission to any persr.r. for subscribing 20 

or agreeing to subscribe (whether absolutely or con- 

ditionaJJi;.") for any shares debentures or debenture 
stock of the Company or procuring or agreeing to 
procure subscriptions (whether absolute or conditional) 

for p-ny shr.res debentures or debenture stock in the 

Company but so that if the demission in respect of 
shares shall be paid or payable out of the capital the 

statutory conditions and requirements shall be observed 

and complied with and the amount or rate of commission 

shell not exceed ten per centum of • the price at which 30 

the shares are issued or ten per centum of the nominal 

value of the debentures or debenture stock in each 
case subscribed or to be subscribed. The commission 

may be paid or satisfied in cash or in shares deben 

tures or debenture stock of the Company. The Company 

may in addition to or in lieu of such commission..pay 

such brokerage as is permitted by law.

5.
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C6/71 That Article 11 on page 6 of the Company's SJ Articles of Association be altered from:
"The Certificates of Title to sharesshall be issued under the seal of theCompany and shall bear the manuscriptor facsimile signatures of at least oneDirector and the Secretary or some otherperson appointed by the Directors. Wherefacsimile signatures are affixed to a.certificate of title to shares such certificate 10shall bear evidence of examination bythe Auditor of the Company or (subjectto the provisions of the Act) by a transferauditor appointed by the Directors for thepurpose".

To:

"The certificates of title to shares shall be issued under the seal of the Company and shall bear the manuscript or facsimile signatures of at least one Director and the 20 Secretary or some other person appointed by the D i rec tors".

- 5*
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10 Except as reouircd by law no person shall be recognise, 
'try the Oonoany as holding any share upon any trust am 
the Company shall not be bound by or be compelled in any 
WPV to rccocnise (even when having notice thereo. ; any 
oauitpble contingent future or partial interest in any 
sh'ar° or unit of a share or .(except only as by tnese 
regulations or by law otherwise provided) any other_ ^ 
•rights in respect of any share except an absolute' ngnv, 
tobthe entirety thereof in the registered holder.

CERTIFICATES 10

11 The certificates of title to shares shall be issued under 
the seal of the Company and shall bear the manuscript or 
fec-iaile signatures of at least one Director and the \ 
Sec-etary or some other person appointed by the Directors. \^L 
Where facsimile signatures are affixed to a certificate ,j • - -.. 
of +itle to shares such certificate shall bear evidence ^\,McO 
o<- examination by the Auditor of the Company °? vsub 3 ect ^,^| 
to the provisions of the Act) by s. transfer auditor 
appointed by the Directors for the purpose.

0 Sv^ aeaber shall be entitled free of charge to'one 20 
^•^'•-.cate for the shares registered in his nanc or_ 
^"he'so desires to several certificates in reasonacie 
denominations and the Company shall complete such 
certificate or certificates within one month aft-er ^.he 
allotment or transfer thereof.

1-3 I' aTV certificate be worn out or defaced then upon 
"" Reduction thereof to the Directors they may order the 

same to be cancelled and may issue a new certificate^in 
Ueu thereof; and If any certificate be lost defaoea 
or destroyed a duplicate thereof may upon payment of 30 
a fee not exceeding ten cents be issued upon the con 
ditions set out in Section 94 of the Act.

6.

I REGISTRAR
j SUPREME COURT OF WESTERN AUSTRALIA
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14. In "the case of a share held jointly by several persons 
the Company shall not be bound to issue a srreater 
number of certificates for each of the shares so held 
than it would issue if such shares were held by one 
person and delivery of a certificate for a share to one 

of several joint holders shall be deemed to be delivery 

to all such holders.

CALLS ON SHARES

15. The Directors may subject tc Section -322" of the Act
from time to tine make such calls as they think fit 10

upon the members in respect of all or any moneys unpaid
on the shares held by them respectively and not by the

conditions of allotment thereof made payable at fixed

times. A call shall be deemed to have been made when
the resolution of the Directors authorising such call
.was passed and nay be payable by instalments. A call
may be revoked or postponed as the Directors nay deter
mine. The Directors may subject tc the Act from time
to time make arrangements on the issue of shares for a
difference .between the holders of such shares in the 20

amount of calls to be paid and in the time of payment

of such calls.

^
IS. (s-) -^y s'"-1*6 upon which a call at the expiration.of 

fourtesr. days after the day for its payment is 
unpaid is thereupon forfeited and shall subject 
to the Act be offered for sale by public auction 
not more than six weeks after the date on which 
the call is payable.

(b) Such sale shall be advertised not less than four 
teen and not more than twenty-one days before 
the day appointed for the sale in a daily news 
paper circulated generally throughout the State. 
However should the said share be on a branch 
register such sale shall be advertised in addit 
ion in a daily newspaper circulated in the place 
where the register is situated.

7.
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(c) At any sale by auction under Section 323 of the
Act a shar; forfeited for non-payment of any call 
may if the Directors so determine be offered for 
sale and sold credited as paid up to the sum of 
the amount paid up thereon at the time of for 
feiture and thu amount of such call and the 
amount of any other call or calls beconing payable 
on or before the date of sale.

(d) The proceeds of the sale shall be applied ic.:-

(i) the expenses of the sale; 2.0

(ii) expenses necessarily incurred in respect.
of the forfeiture;

(iii) the calls then due and unpaid - and the
balance (if any) shall be paid to the member 
or his executors administrators or assigns 
or as he directs whose share has been so 
sold on his delivering to the Company the 
share certificate that relates to the 
forfeited share.

17. At least fourteen days notice ir. writing of any call 20 
as will as such notice as the Act mayrprescribe shall 
be given to every registered shareholder specifying 
the tine and place for pp.yaent and to whor. such call 
shall be paid. No subsequent cnli shrj.1 'be made until 
after the esrpiration of seven days frois the day upon 
which the call made- immediately previous to it is 
payable. The non-receipt of a notice of any call by 
or the accidental oniission to give notice to any .of 
the nca.bers or shareholders shall not invalidate the _n 
call. J0

The Directors may if they think fit receive from any 
member willing to advance the same all or any part of 
the sum due upon the shares held by hira beyond the

8.
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stcns actually called for; and upon the amounts so paid
or satisfied in advance or so much thereof as from time
to time exceeds the amount of the calls then made upon
the shares in respect of which such advance has been
made the Company may pay interest at such rate as the
member paying such sum in advance and the Directors
agree upon. And the Directors may at any time repay
the amount so advanced upon giving to such member three
months notice in writing. Any capital paid on shares
in advance of calls shall not whilst carrying interest 10
confer a right to participate in profits.

The Company's lien on shares and dividends from time to 
time declared in respect of such shares, shall be 
restricted to unpaid calls and instalments upon the 
specific shares in respect of which such moneys are due 
and unpaid, and to such amounts as the Company may be 
called upon by law to pay in respect of the shares of 
a member or deceased person.

TRANSFER AND TRANSMISSION OF.,SHARES

20. No transfer shall be registered unless a proper instru- 2( 
roent of transfer has been delivered: to the Company. 
The transfer shall be proper if it is signed by the 
transferor only.

21. The transferor shall be deemed to remain the holder of 
a share until the name of the transferee is entered in 
the register in respect thereof.

22. Shares may be transferred in any usual form or in any 
other form which the Directors may approve, but any 
transfer in the form approved by the Australian Associ 
ated Stock Exchanges shall be acceptable. 30

9.
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23.. No fee shall be charged or. the transfer of any shares 
or securities by the Company.

24. Every instrument of transfer shall be left at the office 
or in the place where a share register is kept accompan 
ied by the certificate of the shares to be transferred 
and such other evidence as the Directors may require to 
prove the title of the transferor or his right to trans 
fer the shares. All instruments of transfer which 
shall be registered shall be retained by the Company 
but any instrument of transfer which the Directors may 10 
decline or refuse to register shall (except in the 
case of fraud) on demand be returned to the person 
depositing the same. -AJT powers of attorney granted 
by members for the purpose (inter alia) of transferring 
shares which may be lodged produced or exhibited to the 
Company or any of its proper officers shall as between 
the Company and the grantor of such powers be taken 
and deemed to continue and remain in full force and 
effect and the same may be acted upon until such time 
as express notice in writing of the revocation of the 20 
same or of death of the grantor shall have been given 
and lodged at the office.

25. The transfer books and register of mffnibers may or. giv 
ing at least fourteen Says' notice in some daily news 
paper circulating throughout New South Wales be closed 
during such time as the Directors think fit not exceed 
ing in the whole thirty days ir: each year. Every s.isch 
register shall be audited at intervals of not raore "than 
three months.

25. The executors or administrators of s deceased member 30 
(not being one of several joint holders) shall be the 
only persons recognised by the Company as having any 
title to the shares registered in the name of such 
member or any benefits accruing in respect thereof and 
in the case of the death of any one or more of the 
joint registered holders of any registered shares the

10.
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survivors shall be the- only persons recognised by the 
Company as having any title tc or interest in such 
shares or any benefits accruing in respect thereof.

27. Any person becoming entitled to a share in consequence of the death or bankruptcy of a member may, upon such evidence being produced as may from time to time 
properly be required by the Directors and subject-as hereinafter provided, elect either to be registered 
himself as holder of the share or to have some person 
nominated by him registered as the Transferee thereof. 10

20. If *ne person so becoming entitled elects to be regis 
tered himself he shall deliver or send to the Company a notice in writing signed by him stating that he s.o 
elects. If he elects to have another person registered he shr.ll testify his election by executing to that 
person a. transfer of the share. All the provisions of these regulations relating to the right to transfer and the registration of transfers of shares shall be applic able to any such notice or transfer as^ aforesaid as if 
the death or bankruptcy of the member had not occurred 20 and the notice or transfer were a transfer signed by 
that in

29. Where the registered holder of any share dies or
becomes bankrupt his personal representative or the
assignee of his estate as the case may be shall uponthe production of such evidence as may from time to
tins be properly required by the Directors in that
behalf be entitled to the same dividends and other
advantages and to the same rights (whether in relationto meetings of the Company or to voting or otherwise)as the registered holder would have been entitled to 30if he had not died or become bankrupt; and where twoor more persons are jointly entitled to any share inconsequence of the death of the registered holder theyshall for the purposes of these regulations be deemedto be joint holders of the share.

11.
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ALTERATION OF CAPITAL

30. The Company ir. general meeting may by ordinary resolution 
do one or more of the following:-

(a) increase its share capital by the creation of new 
shares of such amount as it thinks expedient;

(b) consolidate and divide all or any of its share 
capital into shares of larger amount than its 
existing shares;

(c) convert all or any of its paid-up shares into
stock and re-convert that stock into paid-up- 10 
shares of any denomination;

(d) subdivide Its shares or any of them into shares
of smaller amount than is fixed by the Memorandum 
so however thit in the subdivision the proportion 
between the amount paid and the amount (if any) 
unpaid or. each reduced share shall be the same as 
it was in the case cf the share from which .the 
"^snuced snare ^s derived*

cancel shares which at the date of the passing of
the resolution ir. that behalf have not been taken 20
or agreed to be taker; by any person or which have
beer, forfeited and diminish ~:he amount of its
share capital by the amount of the shares so
cancelled.

31. Any new shares shall be issued upon such terms and
conditions and with such rights end privileges attached 
thereto as the Directors shall determine; and in 
particular such shares may be issued (subject to the 
provisions for the time being subsisting of any regula 
tion of any Stock Exchange on which the shares of the 30 
Company are listed) .with a preferential or qualified

12.
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right to dividends and in the distribution of assets 
of the Company.

32. The Directors may before the issue of any new shares
determine that the same or any of their shall be offered 
in the first instance and either at par or at a premium 
or at a discount to all the thon holders of any class 
of shares in proportion tc the number of shares held 
by their: or make any other provisions as to the issue 
and allotment of the new shares.

33. Except so far as otherwise provided by the conditions J_Q 
of issue or by these presents any capital raised by the 
creation of new shares shall be considered part of the 
original capital and shall be subject to the provisions 
herein contained with reference to calls transfer and 
transmission and .otherwise.

34, The Company may by special resolution reduce its share 
capital, any capital redemption reserve fund or air,- 
share premium account in any manner and with, and 
subject to. any incident authorised, and consent 
renuirec bv law. 20

35. The Resolution whereby any share is subdivided may 
determine that as between the holders of the shares 
resulting from such subdivision one or -tore of such 
shares shall have some preference or special .advantage 
as regards dix'idend capital voting or otherwise- over 
or as cor.Dared with the others or other.

MODIFICATION OF

36. If at any time the share capital is divided into differ 
ent classes of shares the rights or conditions attached 
to aiy class (unless otherwise provided by the terms of 30
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issue of the shares of that class) may be varied or 
capital paid thereon may be repaid by an agreement 
between the Company and any person purporting to con 
tract on behalf of that class 'provided such agreement 
is approved by a resolution of the holders of at least 
three-fourths of the shares affected at a special 
meeting of such holders convened for the purpose and 
the provisions from time to time contained in the Com 
pany's Articles of Association as to meetings shall 
mutatis mutandis apply to every such special meeting. 
In the event of such resolution not being carried at 
such meeting consent in writing to such agreement 
signed by the holders of at least three-fourths of the 
shares affected within two months from the date of 
special meeting shall be sufficient. The rights con 
ferred upon the holders of the shares of any class 
issued with preferred or other rights shall not unless 
otherwise expressly provided by the terms of issue of 
the shares of that class be deemed to be varied by the 
creation or issue of further shares ranking equally 
therewith.

10

20

BORROWING POWERS

37. The Board cay exorcise all the powers rof the Company 
to borrow money and to mortgage or chnrge its under 
taking, property, assets and uncalled capital and to 
issue debentures and other securities whether outright 
or as collateral security, for any debt liability or 
obligation of the Company or any third party.

33. The Board may raise or secure the payment or repayment 
of such moneys or any such debt liability or obligation 
in such manner and upon such terms and conditions in 
all respects as it thinks fit and in particular by the 
issue of debentures or debenture stock perpetual or 
otherwise or upon bonds or mortgages charged upon a-13 
or any part of the property of "the Company (both present 
and future) including its uncalled capital for the time

30
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being or upon bills of exchange bills of sale promissory 
notes or other obligations.

29. Debentures debenture stock bonds or other securities 
may be made- assignable free from any equities between 
the Company and the person to whom the same may be 
issued.

40. Any debentures debenture stock bonds or other securi 
ties may be issued at p. discount premium or otherwise 
and with any special privileges as to redemption 
surrender drawings allotment of shares attending and 
voting' at general meetings of the Company appointment 
of Directors and otherwise.

If the Directors or any of them or any other person 
shall become personally liable for the payment of any 
sum primarily due from the Company the Directors may 
execute or causo to bs executed any mortgage charge 
bill of sale or security aver or affecting the whole 
or any part of the assets of the Company by way of 
indemnity to secure the Directors or persons so becom 
ing liable as aforesaid frorr. any loss in respect of 20 
such li.'.bilitv.

42. The Directors shall cause a uroper register to be kept 
in accordance with the Act of all charges specifically 
affecting property of 'the Company and all floating 
charges on the undertaking or any property of the 
Company and shall duly comply with the requirements of 
the Act in regard to the registrntior. of charges therein 
specified and otherwise.

GENERAL MEETINGS

43. A general meeting shall be held once at least in every
year and not more than fifteen months after the holding 30
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of the last preceding general meeting at such times 
and places within the Commonwealth of Australia or its 
Territories ac r.r-.y bo determined by the Board. Such 
general meetings (beforo which the annual accounts of 
the Company =j~e to be Liid-) shall bo called the annual 
general meeting;:. Any other general meetings of the 
Company shall be ccllsd an extraordinary general 
meeting and shall be specified as such in the notice 
calling it.

44. The Directors may whenever they think fit convene an
extraordinary general meeting and extraordinary general 
meetings shall be convened on such requisition or.in 
default may be convened by such requisitionists as is 
provided by the Act.

45. Where it is proposed to pass a special, re solution at
least twenty-one clear days' notice and in other eases 
at least £evlpr; clear days' notice specifying the place
day and hour oi' me sting and in the case of special 
business the general nature of such business and in 
the case of an election of Directors the names of the 
candidates for election shall be given to the members 
by notice sent by post or otherwise served as herein- 
after proric'sd. .ind at le.ist fourte^r. days' notice 
of any such meeting shall be given to every Stock 
Exchange or, v/hi.ch any of the Company's shares are for 
the tirie boing listed.

46. The accidental ondscion to give notice of any-general 
meeting to or the non-receipt of any such notice by 
any cf the mer.bers or the Auditors or the Secretary of 
a S^oc>. Exchange or the accidental omission ^o advertise 
(if necessary) such aeeting shall not invalidate the 30 
proceedings at or any resolution passed at any such 
meeting.
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PROCEEDINGS AT GENERAL MEETINGS

47. The business of ar. annual general meeting shall be to 
receive and consider the profit and loss account the 
balance sheet and the reports of the Directors and of 
the Auditors to elect Directors and to appoint Auditors 
and to fix their remuneration to declare dividends and 
to transact any other business which under these 
presents may be transacted at an annual general meeting. 
All other business transacted at an annual general 
meeting and g.11 business transacted at an extraordinary , ~ 
meeting shall be deemed special.

4o. i Three or more members present personally or by represen 
tative or by proxy or attorney shall be a quorum for 
a general meeting and no business shall be transacted 
at any general meeting unless the quorum requisite be 
present at the commencement of the business.

49. The Chairman of the Board of Dir^c^crs or in his absence 
the Deputy Chairman (if any) shall be entitled to take 
the chair at every meeting. If there be no chairman 
or Deputy Chairman or if at any meeting he shall' not be 20 
present within fifteen minutes after the time appointed 
for holding such meeting or is unvilling to act the 
Director? present may choose a chairman and in default 
of their doing so the members present shall choose one 
of the Directors to be chairman and if no Director 
present be willing tc take the chair shall choose one 
of their number to be Chairman.

en If within half an hour after the time appointed for the 
meeting a quorum is not present the meeting if. convened 
upon such requisition as aforesaid shall be dissolved; 30 
but in any other case it shall stand adjourned to the 
same day in the next week at the same time and place or
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to such other day time and place as the Directors may 
by notice to the shareholders appoint. If at such 
adjourned meeting a quorm is not present those presen 
(be-ing not less than two) shrill be. a quorum.

51. Every question submitted to a meeting shall be decided 
by a show of hands unless subject to Article 55 a poll 
is (before or on the declaration of the result of the 
show of hands ) demanded and in the case of an equality 
of votes the chairman shall whether on a show of hands 
or on a poll have a casting vote in addition to the 
vote to which he may be entitled either in his own right 
or as a proxy or attorney or as a representative of a 
corporation.

52. A poll may be demanded :-

(a) by the chairman;

(b) by any three members present in person or by
attorney or by representative or by proxy; or

(c) by any member or members present ir. person or by 
attornej" or by' representative or by proxy and 
representing not less than five per centum of 
•the total voting rights of all the members having 
the right to vote at the meeting; or

(d) by a member or members holding shares in the
Company conferring a right to vote at the meeting 
being shares or. which nr. aggregate SUE has been 
paid up equal to not less than one-tenth of the 
total SUIT, paid up on all the shares conferring 
that right".

Unless a poll is so demanded a declaration by the 
chairman that a resolution has been carried by a 
particular majority or lost or not carried by a particu 
lar majority and an entry to that effect in the book 
containing the minutes of the proceedings of the Company
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shall be conclusive evidence of the fact without proof 
of the number or proportion of the votes recorded in 
favour of or against such resolution. The demand for 
e. poll may be withdrawn.

53. If a poll ^j.s demanded as aforesaid it shrill be taken in 
such manner at such time and place as the Chairman of 
the meeting directs and either at once or after an 10 
interval or adjournment or otherwise and the result of 
the poll shall be deemed to be the resolution of the 
meeting at which the poll was demanded. Only the 
persons who were personally present or deemed to.be 
personally present or represented by a proxy or attorney 
at the meeting shall be entitled to vote on a poll and 
no notice need be given to any other person of the tak 
ing of the poll. In case of any dispute as to the 
admission or rejection of a vote the chairman shall 
determine the same and such determination made in good 20 
faith shall be final and conclusive.

54. The Chairmar. cf c. meeting at which a~~quorurc is present 
may with the consent of the meeting (and shall if so 
directed by the meeting) adjourn the same froit time to 
time and froir. place to place but no business shall be 
transacted at any adjourned meeting other than the 
business left urifinished at the meeting from which the 
adjournment took place.

55, The demand of a poll shall not prevent the continuance
of the meeting for the transaction of any business other 30 
than the question or. which a pell has been demanded. Ho 
poll shall be demanded on the election of a chairman of 
a meeting or on the adjournment of a meeting.

55 9 If any general meeting shall be adjourned for more than 
twenty-one days a notice of such adjournment shall be 
given to all the members in the same manner as notice 
was or ought to have been given of the original meeting.
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1. THAT Article 5? of the Articles of Association be Altered to read:

/{f ^-

"Or. a show of hands every person present in person or by proxy shall have one vote. On a poll every member present in person or by proxy shall have one vote for each fully paid chare held by him in the Company and for every partly paid share held in person or by proxy t vote shall be pro-rata to the amount paid up per share. "
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VOTES OF MEMBERS

57, On a show of hands every p^mber presem in person or oy .. 
proxy shall have one vo>£. On a poll every member \,~ ' 
present in person or Jay proxy shrill have one vote for 
each share htld by .Kirn in the Company.

t;p. k. member shall be entitled to be oresent and to vote on
w*o «

any question either personally or by proxy or as proxy
for another member at any general meeting, or upon a
poll and to be reckoned in p. quorum in respect of any
fully paid up shares and of any shares upon which calls 10
due and payable to the Company shall have been paid,
but shall not be entitled so to vote or be reckoned-in
a quorum in respect of any shares upon which any call
or other sun so due and payable shall be unpaid.

50 1 Any person entitled under the transmission clause t.6
transfer any shares may vot.e at any meeting in respect
thereof in the sa-ne manner a.s if he were the registered
holder of such shares FROTHED that fo^ty-eight hours
at least before the time of holding the meeting or
adjourned meeting as the case isay be at which he pro- 20
poses to vote he shall satisfy the Directors of his
right to transfer such shares unless the Directors
shall nave previously admitted his right to vote at
such meeting in respsct thereof.

50. Where there are joint registered holders of any shares 
any one of such persons may vote at any meeting either 
personally or by proxy in respect of such share as .if 
he were solely entitled thereto and if more than one 
of such joint holders be present at any meeting person 
ally or by proxy that one of the said persons so present 30 
whose name stands first on the register in respect of 
such shares shall alone be entitled to vote in respect 
thereof. Several executors or administrators of a
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deceased member in whose sole name any shares ?tana 
shall for the purposes of this clause be deemed joint 
holders thereof.

61. The instrument appointing a proxy shrill be in writing 
under the hand of the appointor or his attorney duly 
authorised in writing or if such appointor is a corpora 
tion under its Common Seal or the hand of its Attorney. 
A proxy may but need not be & member of the Company. 
The instrument appointing a proxy shall be deemed .to 
confer authority to demand or join in demanding a poll. 10

Every instrument of proxy whether for a specified meet 
ing or otherwise shall be as ne*irly as circumstances 
will admit in the form or to the effect following:-

FORSAYTH MINERAL EXPLORATION -N. L.

I/We
of
being a member/members of FORSATTK MINERAL
SXPLDRmOK' N. L. hereby appoint
o<"™
(or .failing him)
of
as my/our proxy to vote for me/us and on my/ our
behalf at the annual or extraordinary (as the
case may be) meeting of the Company to be held
on the day of 19 and at
any adjournment thereof.

-This forr. is to be used •*• in favour of he
resolution. against

+ Strike out whichever is not desired. Unless 
otherwise instructed the proxy may vote as he 
thinks fit.

As witness roy/our hand/s this day of 19

on

30

Signed by the said 
in the presence of:-

21.
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53. Shareholders shall be given ar. opnortunity to vote by

proxy for or ngr.inst any special resolutio
n submitted

to P. meeting of the Company.

The power of attorney (if any) or the instrument appoint 

ing n proxy and the power of attorney (if any) under 

which it is signed or an office copy or no
tarially 

certified copy thereof shall be deposited 
at the office 

not less than forty-eight hours before the
 time for the 

holding of the meeting or adjourned meetin
g as the case 

may be at which the person named in such i
nstrument ,_ 

Droooses to vote.

A vote given in accordance with the terms 
of an instru 

ment of proxy or power of attorney shall b
e valid 

notwithstanding the previous decth of the 
principal or 

revocation of the proxy or power of attorn
ey or transfer 

ff the share in respect of which the vote 
is given pro 

vided no intimation in writing of the deat
h revocation 

or transfer shell have been received at th
e office or 

by the chairman of the meeting before the 
vote is given.

6c. Ary corporation which is z. men; be f of the Company may by 20 

resolution of its Directors cr other gover
ning body 

authorise such person as it thinks fit tc 
act as its 

representative at any general meeting of t
he Company 

or of any class of members of the Company 
and the persor. 

so authorised shall be entitled tc exercis
e the same 

powers on behalf of the corporation which 
he represents 

as that corporation could exercise if it w
ere an indiv 

idual member of the Company. When such a representative 

of a corporation is present at & meeting o
f the Company 

the corporation which he represents shell 
unless such 30 

representative is otherwise entitled to be
 present 

thereat for the purposes of these Articles
 be deemed to 

be personally present at the meeting.
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DIRECTORS

57. The number of the Directors shall be not less than 
three nor until otherwise determined by a general 
meeting more than nine.

GO. The number of the Directors and the names of the first 
Directors will be determined in writing by the sub 
scribers of the Memorandum of Association of the Company 
or a majority of them.

59. The Directors of the Company shall hold office as
provided in these Articles. All of the Directors 10 
shall be natural persons at least two of whom ordinar- 
ilv reside in the Commonwealth of jfcustralia.

70. The Directors shall have power at any time and from
time to time to appoint any other qualified person as
a Director either to fill a casual vacancy or as an
addition to the Board but so that the -total number of
Directors shall not at any "time exceedrthe maximum
number fixed, by or in accordance vith Article 67.
But any Director so appointed shall hold office only
until the next following annual general .meeting of the 20
Company and shall then be eligible for re-election but
shall not be taken into account in determining the
number of Directors who are to retire by rotation at
such meeting.

71. The shareholding qualification for Directors may be 
fixed by the Company in general meeting and unless 
and until so fixed shall be 1,000 snares.

72. The Directors shall be paid out of the. funds of the 
Company as remuneration for their services such sum

23.
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as may from time to time be determine
d by the Company 

in general meeting; but until so determined such remun 

eration shall be such sum as the Dire
ctors shall from 

time to time deterr.ine to be divided 
among the Directors 

in such proportion and manner as they
 shall from time 

to time agree cr in default of agreem
ent equally. The 

remuneration of a Director shall be d
eemed to accrue 

from day to day. The Directors shall also be entitled 

to be paid their reasonable travellin
g and hotel and 

other expenses incurred in consequenc
e of their attend- ]_Q 

ance at Board meetings and otherwise 
in the execution 

of their duties as Directors. The remuneration of the 

Directors shall not be increased exce
pt at a general 

meeting and notice of any proposed in
crease shall be 

given to members ir. the notice convening the meeting. 

Fees payable to a Director or Directors (other than a 

Managing Director or Managing Directo
rs) shall be a 

fixed SUE and not by a commission on 
or percentage of 

profits or turnover.

If any Director being willing shall b
e called upon to 20

perform extra services or to make any
 special exertion

in going or residing abroad or otherwis
e for any of the

purposes of the Company the Company s
hall remunerate

such Director by a f:bced sum as may be 
determined by

the Directors and such remuneration m
aybe either ir.

addition to or ir. substitution for his share in the

remuneration above provided.

The continuing Directors may act notw
ithstanding any 

vacancy ir. their body but so that if the numb
er falls 

below the minimum above fixed the Dir
ectors may. act 

for the purpose of increasing -the num
ber of Directors 

to the ttinimuir. or of sxtnmoning a gene
ral meeting of 

the Company or ir. emergencies but for no other purpo
se.

75, The office of Director shall become v
acant if the

Director:-

22,.
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(a) ceases, to be n Director by virtue of the Act
;

(b) becomes banKru.pt or makes any a
greement or 

composition with his creditors 
generally;

(c) becomes prohibited fror. being a
 Director by 

reason of any order made under 
the Act;

(d) ceases to hold the required num
ber of shares to 

qualify him for office;

(e) becomes of unsound mind or a pe
rson whose person 

or estate is liable to be dealt
 with in any way 

under the law relating to menta
l health;

(f) resigns his office by notice in
 writing'to the 

Company;

(g) be removed by a resolution pursu
ant to Article 82.

(h) absents himself from the meetin
gs of the Board 

for a. continuous period of six mont
hs without 

leave of absence from the Board
.

DIRECTORS4' CONTRACTS WITH COMPANY

76. (l) (a) Subject always to the other pro
visions of

this Article a Director shall n
ot vote in 

respect of any contract or .arr
angement in 20 

which he has directly or indire
ctly a 

personal material interest and 
if he should 

do so his vote shall not be cou
nted, nor 

shall he" be counted in the quor
un present 

at the meeting but neither of t
hese 

prohibitions shall apply to -

(i) any arrangement for giving any

Director any security or indemn
ity 

in respect of money lent by-him
 to 

or obligations undertaken by hi
m 30
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for the benefit of the Company; 
or

(ii) to any arrangement for the giving by 

the Company of any security to a 
third party in respect of a debt or 
obligation of the Company for which 
the Director himself has assumed 
responsibility in whole or in part 
under a guarantee or indemnity or 
by the deposit of a security; or ,«

(iii) any contract or arrangement with any
 

other corporation in which he is 
interested only as an officer of 
such other corporation or as the 
holder of its shares or other securi 

ties or any of them. Provided 
however, that such interest is not a 
direct or indirect personal material 

interest of such Director;

and these prohibitions may at any time be
 20 

suspended or released to any_extent -and 

either generally or in respect of any 

particular contract, arrangement or trans
 

action by the Company in General Meeting.

(b) A Director may hold any other office or 

place of profit under the Company (other 

than the office of Auditor) in conjunctio
n 

with his office of Director for such peri
od 

ana on such terms (as to remuneration and 

otherwise) as the Directors may determine
 30 

and no Director or intending Director sha
ll 

be disqualified by his office from contra
ct 

ing with the Company either with regard t
o 

his tenure of any such other office or 

place of profit or as vendor, purchaser or 

otherwise, nor shall any such contract, o
r 

any contract or arrangement entered into 

by or on behalf of the Company in which
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any Director is in any way interested, be 
liable to be avoided, nor shall any Director 

so contracting or being so interested be 

liable to account to the Company for any 
profit realised by any such contract .or 
arrangement by reason- of such Director 
holding that office or of the fiduciary 
relation thereby established.

(c) A Director, notwithstanding his interest,

may be counted in the quorum present at any 

meeting whereat he or any other Director is 

appointed to hold any such office or place 
of profit under the Company or whereat the 

terras of any such appointment are arranged, 

and he may vote- on any such appointment or 
arrangement other than his own appointment 

or the arrangement of the terms thereof.

(d) Any Director may act by himself or his firm 

in a professional capacity for the Company 
and he or his firm shall be entitled to 

2(^ 

remuneration for professional services as 
if he were not a Director; .^provided that 
nothing herein contained shall authorise-a 
Director or his firs to act .is auditor of 
the Company.

(e) A general notice that a Director, alternate 

Director or Managing Director is a member 
of or interested in any specified firm or 
corporation with whom any contract is1 pro 

posed to be entered into in relation to the 
30 

affairs of this Company and is to be regarded 

as - interested - in - all- -transactions with such 

firm or corporation shall be a sufficient 
disclosure under this clause as regards 
such Director and the said transactions and 

after such general notice it shall not be 
necessary for such Director to give any 
special notice relating to any particular 
transaction with such firm or corporation.
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(2) A Director of the Company may be or become a 
Director or other officer of, or otherwise 
interested in, any corporation promoted by the 
Company or in which the Company may be interested 
as shareholder or otherwise, or which holds any 
sh?.res in the Company, and no such Director 
shall be accountable to the Company for any .rem 
uneration or other benefits received by him.as a 
Director or officer of, or from his interest in, 
such corporation unless the Company otherwise 
directs at the time of his appointment. The 
Directors may exercise the voting power conferred 
by the shares or other interest in any such other 
corporation held or owned by the Company, -or 
exercisable by them as Directors of such other 
corporation in such manner in all respects as 
they think fit (including the exercise thereof 
in favour of any resolution appointing themselves 
or any of them Directors or other officers of 
such corporation) and any Director may vote in 
favour of the exercise of such voting rights in 
manner aforesaid, notwithstanding that he may 
be, or be about to be, appointed a Director or 
other officer of such corporation and as such 
is or may become interested in the exercise of 
such voting rights in manner aforesaid.

ROTATION OF DIRECTORS

77. At every annual general meeting one-third of the
Directors or if their number is not a multiple of three 

then the number nearest to but not exceeding one-third 30 

shall retire fros office and be eligible for re-election 

PROVIIED that subject to Article 86 no Director shall 

retain office for more than three years vdthout sub 

mitting himself for election even though such submission 

results in more than one-third retiring from office.
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70. The one- third or other nearest number to retire as
aforesrJLd at the- annual general meeting of the Company 
shall unless the Directors agree among themselves be 
determined by lot; but in every subsequent year the 
one-third or other nearest number who neve been longest 
in office shall retire. As between two or more who 
have been in office an equal length of time the Director 
or Directors to retire shall in default of agreement 
between them be determined by lot. The length of time 
a Director has been in office shall be computed from 
his last election or appointment where he has previously 
vacated office. A retiring Director shall act as- a 
Director throughout the meeting at which he retires.

79. The Company in general meeting may subject to the
provisions of these Articles from time to time appoint 
new Directors and may increase or reduce the number of 
Directors in office.

3Q. The Company at any annual general meeting at which any 
Directors retire in manner aforesaid may fill up' the 
vacated offices by electing a like number of persons to 20 
be Directors.

21. If at any annual general meeting at which an election 
of Directors ought to take place the plac-3 of any 
Director retiring by rotation is net filled up he shall 
if willing continue in office until the annual general 
meeting in the next year and so on frotr; year to year 
until his place is filled up unless it shall be deter 
mined ?.t such meeting on due notice to reduce the 
number of Directors in office or unless a resolution 
for 'the re-election of such L'irecTor shall have been 30 
put to the meeting and lost.

32. The Company may by ordinary resolution remove any
Director before the expiration of his period of office 
and may by like resolution appoint another qualified

29.
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person in his ste.id; the person so apoointed shall 
hold office during such tijne only as the Director in 
whose place, he is appointed would have held the sane 
if h£ had not been removed.

S3. Any-casual vacancy occurring among the Directors may be 
filled up by the Directors but any person so chosen 
shall retain his office only until the next following 
annual general meeting of the Company nnd shall then be 
eligible for re-election.

84. No person (not being a Director retiring by rotation) 10 
shall unless recommended by the Directors for election 
be eligible for election to the office of Director at 
any general meeting unless he or some other member 
intending to propose him has at least eleven clear days 
before the meeting left at the office a notice in writ 
ing duly signed by the nominee giving his consent to 
nomination and signifying his candidature for the office 
or the intention of such member to propose him PROVIPSD 
ALW,AYS_that in the event of a person being recommended 
by the Directors for election rJLne clear days' notice ^0 
only shall be necessary. Notice of each and every 
candidature shall at least sever, days previously to the 
meeting at which an election is to take place be forward 
ed to all registered holders of shares.

MANAGING DIRECTORS

85. The Directors may from time to time appoint one or more 
of their body to be Managing Director or Managing 
Directors of the Company for E fixed term not exceeding 
five years and may from time to time (subject to the 
provisions of any contract between him or them and the 30 
Company) remove or dismiss hin or them from office and 
appoint another or others in his or their place or 
places.

30.

Exhibits.
Exhibits marked 1 - Book of Documents

with Index

177



A Managing Director shall not while he continues to hold 
that office be subject to retirement by rotation and he 
shall not be taken into account in deterging the rotation 
of retirement of Directors or the number of Directors to 
retire but he shall subject to the provisions of any 
contract between him and the Company be subject to the 
same provisions as to resignation and removal as the 
other Directors of the Company and if he ceases to hold 
the office of Director from any cause he shall ipso 
facto and immediately cease to be a Managing Director.

The remuneration of a Managing Director shall from time 
to time be fixed by the Directors and may be by way of 
fixed salary or commission on dividends or profits of 
the Company or of any other company in which the Company 
is interested or by participation in any such profits 
or by any or all of those modes but shall not be by way 
of commission on or percentage of turnover.

The Directors may from time to time entrust to and confer 
upon a Managing Director for the time being such of the 
powers exercisable under these presents"By the Directors 20 
as they may thirj: fit and may confer such powers for 
such time ana to be exercised for such objects and pur 
poses and upon such terms and conditions and with such 
restrictions as they think expedient; and they may 
confer such powers either oolirterdly vith or to the 
exclusion of and in substitution for all or any of the 
powers of the Directors in that behalf; and may from 
time to time revoke withdraw alter or vary all or any 
of such powers. A Managing Director shall be subject 
to the control of the Board of Directors of the Company. 30

PROCEEDINGS OF DIRECTORS

39. The Directors may meet together for the despatch of
business adjourn and otherwise regulate their meetings 
and proceedings as they think fit and may determine the

31.
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quorum necessary for the transaction of business. 

Until otherwise determined by tht Directors two Directors
 

shall forni a quoruni. Directors' meetings shp.ll not be 

held outside the Commonwealth of Austnvlia or its Terri 

tories except with the consent of all the Directors.

50. A Director may at any time and the Secretary upon the 

request of a Director shall convene a meeting of the 

Directors. Each Director and Alternate Director shall 

be entitled to receive notice of a meeting of Directors.

91. Any instrument appointing an Alternate Director shall 10 

as nearly as circumstances will admit be in the follow 
ing fonr. or to the effect of the foil owing :-

FORSAYTK MINERAL EXPIDRATION7 K. L.

I the undersigned being a Director of the
abovenamed Company in pursuance of the power
in that behalf contained in the Articles of
Association of the Company DO .HEREBY NOMINATE
AKD APPOINT
of
to act as Alternate Director ir. ~y place and 20
to exercise and discharge all r.y duties as a
Director.

tir s dav *f i z-
-—*** v ^*"> ^ > *

or in such other forrs as the Directors nay from time to 

time prescribe or aoorove or in particular cases acceist.

92. Questions arising at any meeting of the Directors shall 

be decided by a majority of votes and subject to the 

provisions of Article 16 each Director shall have one 

vote. A person who is an Alternate Director shall be 

entitled (in addition to his own vote if he is a 
30 

Director) to one vote on behalf of each Director whom 

he represents as an Alternate Director at the meeting

32.
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and who is not personally present. In case of an 

equality of votes provided more than two Directors 

present are competent to vote on the question at issue 

but not otherwise the Chairman shall have a second or 

casting vote.

93. The Directors may elect one of their number to be

Chairman of their meetings and determine the period

for which he is to hold office and unless otherwise

determined the Chairman shall be elected annually.

If no Chairman is elected or if at any meeting the 
10

Chairman is not present within half an hour of the

time appointed for holding the same the Directors

present shall choose some one of their 'number to be

Chairman of such meeting. The Directors may from
time to time appoint a deputy Chairman who in the
absence of the Chairman at a meeting of the Directors

may exercise all the powers and authorities of the

Chairman.

94. A meeting of the Directors for the .time being at which 

a quorum is present shall be competent to exercise all 

or any of the authorities powers and' discretions by -or 

under the regulations of the Cornparryy-for the time *oeing 

vested in or exercisable by the Directors generally.

The Directors may delegate any of their powers to. com 

mittees consisting of such member or members of their 

body as they think fit and may from time to time revoke
 

such delegation. Any coimittee so formed shall in the 

exercise of the powers so delegated confom to any 

regulations that ney from time to time be imposed upon
 

it by the Directors. Save as aforesaid, the meetings 30 

and proceedings of any such committee consisting of two
 

or more members shall be governed by the provisions 

contained for regulating the meetings-and proceedings 

of the Directors.
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96. All acts done at any meeting of the Directors or of a 
committee of Directors or by any person acting as a 
Director shall notwithstanding that it shall afterwards 
be discovered that there was some defect in the appoint 
ment or continuance in office of such Director or 
person acting as aforesaid or that they or any of then 
were disqualified or were not entitled to vote be as 
valid as if every such person had been duly appointed 
or had duly continued in office and was qualified to 
be a Director and was entitled to vote. 10

97. A resolution in writing signed by all the Directors 
for the time being entitled to receive notice of. a 
meeting of the Directors shall be as valid and effect 
ual as if it had been passed at a meeting of the 
Directors duly convened and held. Any such resolution 
may consist of several documents in like form each 
signed by one or more Directors.

ALTERNATE DIRECTORS

93. Each Director shall have power from time to time to
appoint arjy person (not being an Auditor or a partner 20 
or employer or employee of ar. Auditor of the Company) 
approved for that purpose by a majority of the other 
Directors to be an Alternate Director in his place 
during such times and fron; time to zinie as he shall 
appoint and shall have power at his discretion to 
remove such Alternate Director. An Alternate Director 
may act in the place of the Director who appointed hiir. 
and shall be entitled to attend and vote at any meeting 
of the Directors except while the Director who appointed 
hira is present and shall have all the rights and powers 30 
and be subject to the duties of the Director he repre 
sents and shall be subject in all respects to the 
conditions existing with reference to the other Direct 
ors except that he shall not be entitled to be remunera 
ted otherwise than out of the remuneration of the
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Director who appointed him. In respect of such remun 
eration (if any) the rights of the Alternate Director 
shall be against the Director who appointed him only 
and not against the Company. An Alternate Director 
shall be an officer of the Company and shall not be 
deemed to be the Agent of the Director appointing him. 
If any Director v/ho has for the time being an Alternate 
Director shall cease to be a Director the Alternate 
Director shall thereupon cease to be an Alternate 
Director provided however that when a Director retires 10 
at an Annual General Meeting either by rotation or 
otherwise pursuant to these Articles and is re-appointed 
as a Director at such meeting, his Alternate Director 
(if any) shall not ipso facto cease to be an Alternate 
Director unless the instrument appointing him 'as an 
Alternate Director otherwise provides.

MINUTES

20

99. The Directors shall cause minutes to be duly entered in 
books provided for the purpose:-

(a) of all appointments of officers;

(b) of the names of the Directors present at each 
meeting of the Directors and of any committee 
of Directors;

(c) of all orders made by the Directors and 
corsuittees of Directors;

(d) of all resolutions aad proceedings of general 
meetings ana of meetings of the Directors and 
committees;

(e) of all declarations made or notices given by any
Director pursuant to Section 123 of the Act. 30

Such minutes shall be signed by the Chairman of such 
meeting or by the Chairman of the next succeeding

35.
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meeting and if purporting to be so signed all such 
minutes shall be- evidence of the matters stated in such 
minutes.

100. The books containing the minutes of the general meetings 
of the Company shall be kept at the registered office 
or the principal place of business of the Company and 
shall be open to the inspection of any member without 
charge. Any member shall be entitled to be furnished 
within seven days after he has made a request in that 
behalf with a copy of any such minutes at a charge not 10 
exceeding twenty cents for every hundred' words.

POWERS OF DUTIES OF D EJECTORS

101. The business of the Company shall be managed by the
Directors who may pay all expenses incurred in promoting 
and registering the Company and may exercise all such 
powers of the Company as are not by the Act or by these 
regulations required to be exercised by the Company in 
general meeting subject nevertheless to s.ny of these 
regulations to the provisions of the Act and to such 
regulations being not inconsistent with the aforesaid 20 
regulations or 'provisions as may be prescribed by the 
Company ir. general meeting; but no regulation made by 
the Company in generej. meeting shall invalidate ary prior 
act of the Directors which would have been valid if. that 
regulation had not been made.

T 02 ^- ne Directors may exercise all the powers of the Company 
"~ ' T,O borrow money and to mortgage or charge its undertaking 

property and uncalled capital or any part thereof and to 
issue debentures and other securities whether outright 
or as security for any debt liability or obligation of 30 
the Company or of any third party.
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103. The Directors may exercise all the powers of the
Company in relation to any official seal for use out 
side the State and in relation to branch registers.

10A. The Directors may from time to time by power of
attorney appoint any corporation firm or person or 
body of persons whether nominated directly or indirectly 
by the Directors to be the attorney or attorneys of the 
Company for such purposes and with such powers author-. 
ities and discretions (not exceeding those vested in 
or exercisable by the Directors under these regulations) 10 
and for such period and subject to such conditions as 
they may think fit and any such powers of attorney may 
contain such provisions for the protection and conven 
ience of persons dealing with any such attorney as the 
Directors may think fit and may also authorise any such 
attorney to delegate all or any of the powers authori 
ties and discretions vested in him.

105, Any sale or disposal by the Directors of the Company's 
whole undertaking or of the Compaq's main undertaking 
shall be subject to ratification by the Companjr in 20 
general Beeting.

SECRETARY

106. A Secretary or Secretaries shall in accordance with the 
Act be appointed by the Directors for such term, at 
such remuneration and upon such conditions as they may 
think fit; a-nd -any Secretary- so- appointed may be 
removed by them. The Directors may also at any time 
appoint a person as an..Acting Secretary or as a tem 
porary substitute for a Secretary who shall for the 
purpose of these Articles be deemed to be a "Secretary." 30

37.
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LOCAL MANAGEMENT

The Directors may from time to time provide for the 
management and transaction of the affairs of the 
Company in any specified locality whether at home or 
abroad in such manner as they shall think fit and the 
provisions contained in the four-next following 
Articles shall be without prejudice to the general 
powers conferred by this paragraph.

•i no The Directors from time to time and at any time may
establish any local boards or agencies for managing any 10
of the affairs of the Company in any such specified
locality and may appoint any persons to be members of
such local board or any managers or agents and may fix
their remuneration. And the Directors from time to
time and at any time may delegate to any person so
appointed any of the powers authorities and discretions
for the time being vested in the Directors other than
the power of making calls and may authorise the members
for the time being of any such local board or any of
thes. to fill up any vacancies therein^and to act notwith- 20
standing vacancies and any such appointment or delegation
say be made on such terms and subject to such conditions
as the Directors may think fit and the Directors may at
any time remove any person sc appointed and may annul or
vary any such delegation but no person dealing in good
faith and without notice of such annulment or variation
shall be affected thereby.

109. An appointment of an attorney made under Article 104 may 
(if the Directors think fit) be made in favour of the 
members or any of the members of any local board estab- 30 
lished as aforesaid or in favour of any company or of 
the members Directors nominees or managers of any company 
or firm or in favour of any fluctuating body of persons 
whether nominated directly or indirectly by the Directors;

38.
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and any such powers of attorney nay contain such 

provisions for the protection or convenience of persons 

dealing with such attorney or attorneys as the Directors 

may think fit.

110. Any such delegates or attorneys as aforesaid may be

authorised by the Directors to sub-delegate all or any 

of the authorities and discretions for the time being 

vested in them.

BRANCH REGISTERS

111. The Company m?.y cause to be kept in any country State 
10 

Territory or colony outside the State a branch Register 

of members and the .Directors may from time to time 

make such provisions as they (subject to the Act) -may 

think fit respecting the keeping of any such branch 

Register and the Directors may from time to time make 

such provisions as they may think fit relating thereto 

and may comply vith the requirements of any local law. 

Every such branch Register shell be. .audited at 
intervals of not more than three months .

112. The Company may exercise the powers conferred by 
20 

Sections 35 £-nd 157 of the Act and such powers shall 

accordingly be vested ir. the Directors.

SEALS

113. (&') (i) The Directors shall provide -a Common Seal
for the Company and shall provide for the 
safe custody of that seal which shall only 
be used by the authority of the Directors 
or of a committee of the Directors 
authorised by the Directors in that behalf

39.

Exhibits.
Exhibits marked 1 - Book of Documents

with Index

186



and every instrument to which the Common 
Seal shell be affixed shall subject to any 
contrary provision contained in or provided 
for by Article 11 and this Article- be- 
signed by two Directors or by one Director 
and the Secretary or by some other person 
appointed by the Directors for the purpose.

(ii) The Company is hereby authorised pursuant 
to Section 93 of the Act to have a dupli 
cate Common Seal, known as the Share Seal, 10 
which shall be a facsimile of the Common 
Seal with the addition on its face of the 
words "Share Seal." Any certificate for 
shares may be issued under the share seal 
and if so issued shall be deemed to be 
sealed with the Common Seal.

(iii) Subject to the following provisions of this 
Article the signatures required by para 
graph (i) hereof on a document to vhich 
the Common Seal is affixed may be imposed 20 
by some mechanical means.;.

(iv) Subject to the following provisions of 
this Article the Director? may determine 
the manner in which the Share Seal shall 
be affixed to any document and by whom a 
document to which the Share Seal is 
affixed shall be .signed and whether any 
signature so required on such a document 
must bo actually written theresn or 
whether it may be imposed by some mechani- 30 
celjneans PRQVIIED THAT to the extent to 
which the Directors have not otherwise 
determined a document to which the Share 
Seal is affixed shall not be required to 
be signed by any person except as may be 
necessary for compliance with paragraph 
(vi) of this Article.
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(v) The only documents on which the Share Seal 
may be used shall be Share or Stock Unit 
Certificates, Debentures or Certificates of 
Debenture Stock, Secured or Unsecured Notes, 
Option Certificates and any Certificates or 
other documents evidencing any options or 
rights to take up any shares in or Debenture 
Stock or Debentures or Notes of the Company.

(vi) Signatures shall not be imposed by mechanical
means nor (except when the requirements of 10 
paragraph (i) of this Article as to signa 
tures are complied with) shall the Share 
Seal be used on any Certificate or other 
document mentioned in paragraph (v) of this 
Article, unless such certificate or other 
document has first been approved for sealing 
or signature (as the case may be) by the 
Board or other authorised person or persons 
and bears evidence of examination by the 
Auditors or the Share Register Auditors of 20 
the Company.

(b) The Company may have for use in any place outside 
Nev South Wales an Official Seal which shall be a 
facsimile of the Common Seal <?f the Company with 
the addition on its face of the name of the place 
where it is to be used and the following provis 
ions shall have effect:-

(i) The Company may by writing under its Common 
Seal authorise any person appointed for that 
purpose in the relevant place not situated 30 
in Nev South Wales to affix its official 
seal for such place to any deed or other 
document to which the Company in such -place 
is a party.

(ii) The authority of any such agent shall as. 
between the Company and any person dealing 
with the agent continue during the period 
(if any) mentioned in the instrument

-U.
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conferring the authority or if no period is 
therein mentioned then until notice of the 
revocation or termination of the agent's 
appointment shall have been given to the 
person dealing with hiiri.

(iii) The person affixing any such official seal 
shall by 'writing under his hand on the deed 
or document to which the seal is affixed 
certify the date and pln.ce of affixing the 
same.. 10

(iv) A deed or other document to which any such
official Seal is duly affixed shall bind the 
Company as if it had been sealed with the 
Connnon Seal of the Company.

(c) Cheques or other negotiable instruments paid to
the Company's bankers for collection and requiring
the endorsement of the Company mciy be endorsed on
its behalf by any Director or by the Secretary or
such other person as may from time to time be
appointed for that purpose by the*Directors. All 20
moneys belonging to the Company shall be paid to
such bankers as the Directors sha^ fror. time to
time ir. writing or by resolution of the Directors
appoint and all receipts for money paid to the
Company shall be signed by the Secretary or such.
other persor. as aforesaid and such receipt shall
be ar. effectual discharge for the monejr therein •
stated to be received.

(d) Any instrument bearing the Common Seal of the
Company or ar. official Seal or sealed in respect 30 
of the documents referred to in and in accordance 
with paragraphs (a) (v) and (vi) of this Article 
shall if issued for valuable consideration be 
binding on the Company notwithstanding any irregu 
larity touching the authority of the Directors to 
issue the same or the circumstances of its issue.

42.
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BILLS, CHEQUES, ETC.

114. All bills of exchange promissory notes or other negot 
iable instruments shall be accepted made drawn or 
endorsed for and on behalf of the Company and all 
cheques or orders for payment shall be signed in such 
manner as the Directors may from time to .time prescribe.

RESERVES

115. The Directors may before recommending any dividend or
at any time write off such sun as they think proper for 
depreciation and may set aside out of -the profits of 10 
the Company such sums as they think proper as a reserve 
fund which shall at the discretion of the Directors be 
applicable for meeting contingencies for the gradual 
liquidation of any debt or liability of the Company for 
repairing improving and maintaining any* of the property 
of the Company and for such other purposes as the 
Directors shall in their absolute discretion think con 
ducive to the interests of the Company. T The Directors 
may divide the reserve fund into such special funds as 
they think fit with full power to employ the assets 20 
cons^ituting the reserve fund or part thereof in the 
business of the Company (and that without being bound 
to keep the same separate from the other assets) and/ 
or may invest the same from time to time upon such 
securities as they may select subject to Article 7 (b) 
he re of-with power to deal with and vary such investments 
and dispose of all or any part thereof for the benefit 
of the Company as they think fit.

DIVIDENDS

116. Subject to any special rights relating thereto created 30 
or authorised 'to be created by these presents and

43.
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subject tc the provisions of these presents as to 
reserves the profits of the Company shall be divisible 
among the members in proportion to the shares held by 
then respectively irrespective of the amount paid up or 
credited as paid up thereon. If any share is issued 
on terms providing that it shall rank for dividend as 
from a particular date that share shall rank for divi 
dend accordingly.

117. The Company in general meeting may from time to time
declare dividends but no dividend shall exceed the 10 
amount recommended by the Directors. The dividend 
shall be payable on the date fixed by the resolution 
sanctioning it or if not so fixed shall be payable on 
the date fixed by the Directors.

118. No dividend shall be paid otherwise than out of profits 
and a declaration by the Directors as to the aaount of 
profits available for dividends shall be conclusive.

119. No dividend or other moneys payable on or in respect of 
a share shall bear interest against the Company.

120. The Directors may fron: time to time declare such interim 20 
dividends as in their judgment the position of the Com 
pany justifies. Each interim dividend so declared 
shall be payable on a date fixed by the Directors and 
in accordance with Article 116. The Directors may 
also pay any preferential dividends on shares issued 
upon the terms that the preferential dividends thereon 
shall be payable on fixed dates. The payment of any- 
such preferential dividend or interim dividend shall 
not require the sanction of a General Meeting.

121. The Directors or any general meeting when declaring a 30 
dividend may resolve that such dividend be paid wholly 
or in part by the distribution of specific assets and 
in particular of paid up shares debentures or debenture

Exhibits.
Exhibits marked 1 - Book of Documents

with Index

191



stock of the Company or paid up shares debentures or 
debenture stock of any other company or in any one or 
more of such ways.

122. The Company in general meeting may upon the recommenda 
tion of the Directors resolve that it is desirable to 
capitalise any part of the amount for the time being 
standing to the credit of any of the Company's reserve 
accounts or to the credit of the profit and loss account 
or otherwise available for distribution and accordingly 
that such sum be set free for distribution amongst the 10 
members who would have been entitled thereto if distri 
buted by way of dividend and in the same proportions on 
conditions that the same be not paid in cash but be 
applied either in or towards paying up any amounts for 
the time being unpaid on any shares held by such members 
respectively or paying up in full unissued shares or 
debentures of the Company to be allotted and distributed 
credited as fully paid up to and amongst such members in 
the proportion aforesaid or partly in the one way and 
partly in the other and the Directors.shall give effect 20 
to such resolution. A share premium account and a 
capital redemption reserve fund may for the purposes of 
this regulation only be applied in the ̂ paying up of 
unissued shares tc be issued tc jnenibers of the Company 
as fully paid bonus shares.

123. whenever such a resolution as aforesaid shall have been 
passed the Directors shall make all appropriations and 
applications of the undivided profits resolved to be 
capitalised thereby and all allotments and issues of 
fully-paid shares or debentures if any and generally 3Q 
shall do all acts and things required to give effect 
thereto with full power to the Directors to make such 
provision by the issue of fractional certificates or by 
payment in cash or otherwise as they think fit for the 
case of shares or debentures becoming distributable in 
fractions and also to authorise any person to enter on 
behalf of all the members entitled thereto into an

45.
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agreement with the Company providing for the allotment
to then: respectively credited as fully paid up of any
further shares or debentures to which they may be
entitled upon such capitalisation or (as the case may
require) for the payment up by the Company on their
behalf by the application thereto of their respective
proportions of the profits resolved to be capitalised
of the amounts or any part of the amounts remaining
unpaid on their existing shares and any agreement made
under such authority shall be effective and binding on 10
all such members.

124. •*• transfer of shares shall not pass the right to any 
dividend declared thereon before the registration of 
the transfer.

125. The Directors may retain the dividends payable upon 
shares in respect of which any person is under the 
transmission clause entitled to become a member or 
which any person under that clause is entitled to 
transfer until such person shell become a member in 
respect of such shares or shall duly transfer the same. 20

126. -ksy one °^ several persons who are registered as the
joint holders of any shares ney give effectual receipts 
for all dividends and payments or. account of dividends 
bonuses or other moneys payable in respect of such 
shares but the Directors nay if they think fit require 
the receipt of all the holders of such shares.

127. Unless otherwise directed any dividend may be -paid by 
cheque sent through the post to the registered address 
of the member or person entitled or in the case of joint 
holders to the registered address of that one whose name 30 
stands first on the register in respect of the joint 
holding.

46.
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ACCOUNTS

128. The Company and the Directors shall cause to be keptsuch accounting and other records as will sufficientlyexplain the transactions and financial position of theCompany and enable true and fair profit and lossaccounts and balance sheets and any documents requiredto be attached thereto to be prepared from time to timeand shall cause such records to be kept in such manneras to enable them to be conveniently and properlyaudited. 
iu

129. At the annual general meeting-in every year theDirectors shall lay before the Company a report profitand loss account and balance sheet together with theAuditor's report made iip to a date not more than sixmonths before the date of the meeting for the periodsince the preceding account. Such -report profit andloss account and balance sheet shall comply with theprovisions of Section 161 and 162 of the Act. Theinterval between the close of a financial year of theCompany and the issue of accounts relating to it shall 20not exceed four months.

130. ^ c°Py °^ every profit and loss account and balancesheet (including every document required by law to be attached thereto) which is to be laid before the Company in general meeting together with a copy of the Auditor's report thereon snail not less than seven days before the date of the meeting be sent to all persons entitled to receive notices of general meetings and four copies thereof shall ct the same time be forwarded to every Stock Exchange upon which any of the shares of the Company are for the time being listed.

47.
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131. Any member of the Company shall be entitled to befurnished on demand without charge with a copy of the last profit and loss account and balance sheet of the Company (including every document required by law to be attached thereto) together with a copy of the Auditor's report thereon.

AUDIT

132. The Compan3r at each annual general meeting shall appointan Auditor to hold office until the next annual general 1Q meeting and the appointment remuneration rights and duties of such Auditor shall be regulated by the Act.

133. No person shall be appointed or shall act as Auditor for the Company if he is or becomes:-

(a) an officer or employee of the Company or of any holding or subsidiary company or of any other subsidiary company of the same holding company;

(b) £. partner e-sployer or employee of any such 
officer or employee of the Company;*"

(c) £ partner or employee of any such employee or 20 ar officer; or

(a) indebted to the Company in an amount exceeding Ons thousand dollars.

134. If and whenever the Auditor of the Company furnishes a qualified report which in the opinion of such Auditor ought to be made known to the members of the Company copies of such qualified report shall forthwith be supplied by the Directors to every Stock Exchange upon which any of the shares of the Company are for the time being listed.

48.
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135. Every account of the Directors when audited and approved 
by a general meeting shall be conclusive except as 
regards any error discovered therein within three months 
next after the approval thereof. Whenever any such 
error is discovered within that period the account shall 
forthwith be corrected and thenceforth shall be 
conclusive.

NOTICES

136. Subject to these Articles a notice may be served by the
Company upon any member either personally or by sending 10 
it through the post in a prepaid letter envelope or 
wrapper addressed to such member at his registered place 
of address. A notice convening a meeting shall specify 
the place and hour of the meeting. Notice of any meet 
ing of the Company called to pass any resolution shall 
be accompanied by a statement clearly showing the effect 
of such resolution.

]_37. Each holder of registered shares whose registered place 
of address is net in the Conrjonweait* of Australia may 
fror. time to "cir.e notify ir; writing to the Company an 
address in the Commonwealth of Australia which shall be 
deemed his registered place of address within the mean 
ing of the last preceding clause.

138. I« shall not be necessary tc give notice of meetings 
to any person entitled to a share by -transmission 
unless such person shall have been duly registered as 
a member of the Company.

139. All notices shall with respect to any registered shares 
to which persons are jointly'entitled be given to which 
ever of such persons is first named in the register and 30 
notice so given shall be sufficient notice to all the 
holders of such shares.

49.
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140. Any notice- sent by post shall be deemed to have been 
served or. the day following that on which the letter 
envelope or wrapper containing the- same is posted and 
in proving such service- it shall be sufficient to prove 
that the letter envelope or wrapper containing the 
notice was properly addressed and put into the post 
office or other public postal receptacle. A certifi 
cate in writing signed by any Manager Secretary or 
other officer of the Company that the letter envelope 
or wrapper containing the notice was so addressed and 10 
posted shall be conclusive evidence thereof.

141. Svery person who by operation of lav; transfer or other 
means whatsoever shall become entitled to any share 
sha.ll be bound by every notice in respect of such 
shares which previously to his name and address being 
entered on the register shall be duly given to the 
person from whom he derives his title and to every 
previous holder thereof.

142. -Any notice or document sent by post-to or left at the- 
registered address of any member in pursuance of these ^0 
presents shall notwithstanding such member be then 
deceased cr shall be in any way incapacitated ana 
whether or not the; Company has notice of his decease 
or incapacity be deemed to have been duly served in 
respect of any registered shares whether held solely 
or jointly vith ether persons by such member until 
some other person be registered in his stead as the 
holder or joint holder thereof and such service shall 
for all purposes of these presents be deemed a suffic- Of, 
lent service ef- sueh notice or document on his heirs ~* 
executors or administrators and all persons (if any) 
jointly interested with hm in any such share.

143. The signature tc any notice to be given by the Company- 
may be written or printed.

50.
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PAYMENTS BY THE COMPANY

144. Wherever in respect of any shares registered as held
either jointly or solely by any member or otherwise in 
connection with the holding whether joint or sole of 
any member and whether in consequence of the death of 
such member or for any other reason any law for the 
time being of the Commonwealth of Australia or of any 
Australian State or of any other country or place shall 
impose or purport to impose any immediate or future or 
possible liability upon the Company to make any payments 10 
to any Government or taxing authority the Company shall 
in respect of any such liability be fully indemnified 
by such member or his executors administrators or 
assigns wheresoever situated. Any moneys paid .by the 
Company in respect of any liability imposed or purpor 
ted to be imposed on the Company as aforesaid may be 
recovered by action from such member or his executors 
or administrators wheresoever situated as s debt due 
by such member or his estate to the Company with 
interest at the rate determined by the Directors but 20 
not exceeding ten dollars per centuc. .per annum f roz the 
date when such moneys were so paid ̂ mtil repayment. 
In respect of any of its rights to be indemnified or 
to be repaid as herein declared the Company shall have 
a lien upon the shares and ail dividends bonuses and 
other moneys payable on or in respect of the shares 
registered as held either jointly or solely by such 
member as aforesaid in respect of any such payment by 
the Company as aforesaid any such law as aforesaid may 
confer or purport to confer upon the Company and it is 30 
hereby expressly declared that as between the Company 
and such member or his estate or his executors adminis 
trators or assigns wheresoever situated any such right 
or remedy shall be enforceable by the Company.

51.
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WINDING UP

145. (a) ?f the ̂ Company shall be wound_ug_Jand^the assets —- s*f^f'f - for 'HisfraTSu'iaon. among~:13ie~5iemB§rs"'as
1?Srepay^Krwhble-f6f- "as"se*t?"^nani*DeftaiB'tri^'-

^r.^^^&^r.i^ft^ti^vaaf.MHm*,*,*^,,, ,*^^. r, -as nearly as maybe the losses^harl

'V***'-!.•«"'-• •-—^ -,-*i*ft'>>'-:^**n*.'*-»,*.», . . -»i.. _•_.* .-.Ti*Ho.-«.-,,««-**....-MKi«-^r--. •.„„_ . ... _ j_ * - - • ••»,,t. the commencement of the winding up on*thew 
ieff5^^^^*?^^^ 10 

winding up the assets available for''".distribution' 
among the members shall be more than sufficient 
to repay the whole of the capital paid up at the 
commencement of the winding up, the excess shall 
be distributed among the members in proportion to 
the capital at the commencement of the winding up, 
paid up or which ought to have been paid up on the 
shares held by them respectively. But this 
Article is to be without prejudice to the rights 
cf the holders of shares issued upon special terms 20 
and conditions.

(b) If the Company shall be wound up whether volun 
tarily or otherwise the liquidators may with the 
sanction of a special resolution divide among the 
shareholders in specie or kind any part of the 
assets of the Company and may with the like sanc 
tion vest any part of the assets of the Company 
in trustees upon such trusts for the benefit of 
the shareholders or any of them as the liquidators 
with the like sanction shall think fit. 30

(c) In case any shares to be divided as aforesaid 
involve a liability to calls or otherwise any 
person entitled under such division to any of the 
said shares may within ten days after the passing 
of the special resolution by notice in writing 
direct the liquidators to sell his proportion and

52.
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pay hin. the net proceeds and the liquidators 
shall if practicable act accordingly.

(d) J'Jo commission or fee shall be payable to a
Director or Directors or the liquidators unless 
the payment of such commission or fee shall have 
been ratified by a general- meeting of the Com 
pany and the emount of such proposed payment 
shall have been specified in the notice calling 
such meeting.

146. If the Company ceases to carry on business within
twelve months of its incorporation or if an order -is 
made for the winding up of the Company or if it is 
resolved by special resolution to wind up the Company 
within twelve months of the shares of the Company- being 
quoted for the first time on any Stock Exchange, shares 
issued for cash to members of the public shall rank in 
priority to share capital issued to Vendors or Promoters 
or both whether for cash'or a consideration other than 
cash.

10

INDEMNITY 20

147. Subject to the provisions of Section 133 of the. Act 
every Director, Manager, Officer or Auditor of the 
Company or any person (whether an officer of the- Com 
pany or not) employed by the Company shall be indemni 
fied out of the funds of the Company against all 
liability incurred, by him as such Director, Manager, 
Officer, Auditor or person in defending any proceedings 
whether civil or criminal in which judgment is given in 
his favour or in which he is acquitted or in connection 
with any application under Section 365 of the Act, in 
which relief is granted to him by the Court.

30

148. No Auditor or Director or other officer of the Company 
shall be liable for the acts receipts neglects or

53.
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defaults of any other Director or Officer or for joining 
ir. any receipt or other act for conformity or for any 
loss or expense happening to the Company through the 
insufficiency or deficiency of title to any property 
acquired by order of the Directors or on behalf of the 
Company or for the insufficiency or deficiency of .any 
security in or upon which any of the moneys of the 
Company shall be invested or for any loss or damage 
arising from the bankruptcy insolvency or tortious act 
of any person with whom any moneys securities or effects 10 
shall be deposited or for any loss occasioned by any 
error of judgment omission default or oversight on his 
part or for any other loss damage or misfortune what 
ever which shall happen in relation thereto unless the 
same happen through his own negligence default breach 
of duty or breach of trust.

COMPANY'S POWERS

149. The Company is hereby authorised to do anything which 
in accordance with the provisions..of the Act a Company 
mey do if so authorised by its Articles. 20

MEMBERS NOT ENTITLED TO DISCOVERY

150. ^° JBSE'Der shall be entitled to require discovery of or 
any information respecting any detail of the Company's 
trading or any matter which is or may be in the nature 
of a trade secret, mystery of trade or secret process 
which may relate to the conduct of the business of the 
Company and which in the opinion of the Directors it 
will be inexpedient in the interests of the members of 
the Company to communicate.

54.
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LSI. WE, the several persons whose na
mes are subscribed 

"being the subscribers to the Mem
orandum of Associa 

tion hereby agree to the foregoi
ng Articles of 

Association.

Signatures of Subscribers
Signatures and Addresses 

of Witnesses

Z.D. BURGER

ERWIN KAIZ

MORRIS MOSS

H.S. THOMSON

IL.W. DRAPER

C. GARDINER, 
720 George St., 
SIDNEY. 
Clerko

C. .GARDINER, 
720 George St., 
SIDNEY.

C. GARDINER,
720 George Street,
SIDNEY.

PAULA DONNELLEY, 
Articled Law Clerk, 
4'kridge St., 
SIDNEY.

PAULA DONNELLEY, 
Articled Law Clerk, 
4 Bridge St., 
SIDNEY.

10

20

DATED -.this-4th. day of December, 1963*
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Forsayfl] Oil 5 Gas NL
( Incorporated in New South

KI.DtK HOUSI. Hi SI UKOKCK'.S TC'K PURTH WA AOOo" 
rtl KfllONI irtvt tj; [)t,t, ll-.ll'V \A »49l(,

Notice-of Meeting
Dear Sharcholflcr

Attached you will find a formal nonce of the Annual
General Meeting scheduled 10 be held on Tuesday. 15th
March. 1983.
In addition to the review and approval of (he Annual Rcpon
and financial statements of the Company the notice provides
for additional ordinary and special resolutions which are
believed to be in the best interests of the Company.
As an exploration company. Forsayth Oil <k Gas N.L. ha.-;
expended capital raised on both mineral and petroleum
exploration The total share capital on issue has become
disproportionately higher than the asset backing attributable
•hereto

our direaor.x nave therefore rssciiveC to restructure ihr 
rapnal hase of your Compan) subject 10 obtaining 
snarehoiotrr approval and subicci <r me Supreme Court
•atifvint me rcsiruciurc
" ni resolutions have the effect of writing off losi carjiiii no:
•cDresentcd by available assets
Tnc present!) issued I 12.389.72" fuli> paic shares of S! 00 
will oecomc I I.23S.973 fully paid snares of 25 cents cacr. 
Tnr same will apply to any shares issueG b> wav of thv 
conversion of options prior 10 the duts of the restructure 
Similarly the presently issued 3.I4K.OI8 contributing snares 
of SI.00 paid 10 62 cents will become JU.802 conirioutmr 
s.-.ares of 25 com each paid to 16 csnis and the 2 !J I j.577 
contributing shares of SI.00 paid to 60 cents and forfeited 
through non-payment of calls become 2.I3IJ58 
contributing shares of 25 cents paid to 15 cents cancelled 
through non-payment of calls.
The net cffeci can possibly be best expressed in the form of 
the following example:

Current Hol4U[ -RntrvCtcrc^ HoUln|

' 10.000 fullr paid SI.00share* 1.000 fully P»id 25 «wn( shorn.
•' S.OOO oxtirirHiiin* St 00 tlum 500 contrtbutint 25 cent share paid

P»K) in »«: cent. KI t* oentv

As the reconstruction of the contributing shares presently 
Paid to 62 cents results in a fraction, ii h*s been resolved 10 
round the fraction up to the next whole cent. Accordingly, 
following reconstruction. Ihe 25 cent contributing shares 

be deemed paid to 16 cents each. Your directors have 
u> complete the reconstruction in this way so ax noi 

T C'saovantage contributing shareholders in the proposed 
'eouciion of capital and subdivision of shares 
•^a.'tnoioers will also be asked to authorise the Company ic 
oficr option holders a new option in lieu of those presently 
ne| d Opium holders are 10 be offered one new option to 
Jcquif C ot, c fu || v p., ld 25 cent share •( an exercise price of 20 
cc"is PCI i»pi,on |or every icn options to acquire S| .00 fully 
pa ' d sh.ucx currently held The expiry dale of this new 
"Pfon w,u t^. (nc ,, x, December. 1985 so that the upnon 
nnldcri .,, t. ni)| (ijsadvanuged by the capital resitruaurc The 
^n *eri,,,,, prux of the options 10 be issued h.-is been 
u0|ux'co i,, comply with current Suxrk Rxchanpc I j*nnv

The capiul reconstrucuon is as stated entirely dependent 
upon shareholder approval and the subsequent approval of 
the Supreme Court.
Upon receiving these approvals shareholders will be sent a 
circular advising them of Ihe approval and requesting the in 
return of share certificates which will need to be replaced 
The directors recommend that you endeavour to attend the 
Annual General Meeting and look forward to discussing 
these resolutions with you and if you are unable to attend in 
person, we would appreciate your support by completing 
and returning the attached proxy form ensuring that n iv 
received by the Company no later than forty-eight hour-, 
r>eforc thr time of the holding of the meeting

J C MORRIS 
Chairman

NOTICE IS HEREB1 GIVEN that the Annual Gene;.,, 
Meeting of members of Forsayth Oil and Gas N'.L will r>v 
held at the 1st Floor. Ill St. George's Terrace. Pent. 
Western Australia on Tuesday 15th March. 198.1 *i lOOl1 
a.m

GENERAL BUSINESS

20

(I)

(21

To consider and adopt the Balance Sheet as at the .'Oth 
September. 1982. Profit and Loss Statement for the year 
then ended together with the reports of the Directors 
and Auditors therein.
To elect directors
(a) John Graydon Eddy retires in accordance with the 

A nicies of Association of the Company and being 
eligible, offers himself for re-election.

(b)

(c)

Trevor William Tyson being eligible .and having 
been nominated offers himself for ejection.

30

(3)

Ronald Graham Pembcrton resigns «s-».director 
and does not -seek, re-election.

To transact any further business thai may be Icgallv 
brought forward. 40

SPECIAL BUSINESS
To consider anc if inougrr. fi; 10 puss int. loimwin).- 
resolutions with or without modification.
AS SPECIAL RESOLUTIONS
(41 Subject to ihe confirmation of the .Supreme C'">iin ->i 

New South Wales and pursuant to Section I 2." 11 «>l UK 
Companies (New South Wales) Code ("Ihc C«xJc"l ;md 
us authorised by Article 3< of the A rucks ol 
Association the share capiul of (he C'umruiny ix- 
reduced from 5200.000.000 00 divided mm 50 
200.nOO.000 shares of SI.00 each to S?(l IKMMHMI oti 
divided mi« KO.00(1.000 share* of 25 cemv
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Forsayf 1] Oil & Gas NL
(Incorporated in New Souih W»l«l

!5' Thai subiect to the passing of resolution (4)above oy the 
shareholders thai the Memorandum of Association of 
the Company be amended DV deleting the existing 
Clause < and inserting

"The share capital of Ihe Company is 
S20.000.000.00 divided into 80.000.000 shares of 
25 cenu each. The shares in the_origmaj or any 
increased or reduced capital may be divided into 
several classes and there may be attached to the 
shares whether originaJ or otherwise respectively 
any preferential qualified special or deferred rights 
privileges and disabilities or conditions and any of 
such shares for the time being unissued may from 
time to time be issued with any such rights 
whether in respect of dividend or repayment of 
capital or both or any such special privilege over 
any shares previously issued or then about to be 
issues or with such deferred rights disabilities or 
conditions as compared with any other shares 
previously issued or then aooui to be issued and 
with any special or restricted rights or without any 
right of voting and generally on such terms and 
subject to sucn conditions and provisions as may 
(rorr. time to time be oetcrminec in accoraanc: 
witn tne Arncies of Association o.' tne time being 
ir force '

> ; Subieci to the passing of resolutions (4) and (5) aoove 
and tne confirmation of the Supreme Coun of Nsw 
South Wales anc pursuant to Articles 34 and 35 of the 
Articles of tne Company and Section 123 of the Code 
the paid up capital of the Company be reduced from 
SI ::.I 29.644.36 (comprising Ii2.389.727 fully paid 
shares of Sl.OO each: 3.148.018 contributing shares of 
Sl.OO paid to 62 cents each and 21.313.577 contributing 
shares of Sl.OO paid to 60 cents and forfeited through 
non-payment of calls) to S3.1 79.815.1 3 (comprising 
I 1.238.973 fully paid shares of 25 cents each: 314.802 
contributing shares of 25 cents paid to 16 cents each and 
2.131.358 contributing shares of 25 cents paid to 15 
cents and forfeited through non-payment of calls) by 
cancelling the sum of SI23.949.829.23 being paid up 
capital which is lost and is also unrepresented by 
available assets to the extent of 0.975 cents per share on 
each of the fully paid shares (total SI09.579.983.82 and 
to the extent of 0.604 cents per share on each of the 
partly paid shares (total SI.901.402.87) and to the 
extent of 0.585 cents per share on each of the forfeited 
shares (total SI2.468.442.54)

(7) Thai the directors be authorised to apply on behalf of 
the Company to the National Companies and Securities 
Commission for a certificate authorising the Company 
to make an application under the provisions of the law 
in force in Western Australia, for transfer of 
incorporation of the Company to Western Australia

AS ORDINARY RESOLUTIONS
(8) That the directors be authorised to place at their 

discretion before Ihe expiration of three months from 
the dale of the Supreme Court of N.S.W. approving 
resolutions (4). (5) and (6) above, up to 5.000.000 fully 
paid shares of 25 cents each and 5.000.000 options to 
subscribe for fully paid 25 cent shares exercisable at 20 
cents each on or before the 31st December. 1985 
(subject to resolutions (4). (5) and (6) being passed and 
approved by the Supreme Coun) either in part or whole 
at a price not less than 80% of the market price at th: 
time of the placement.
Any such placemeni or placements will be made •&> 
clients of any member firm of a. recognised SIOCK 
Exchange or to institutional investors

(9i Subject to me passing of resolutions <4i (ii. 161 anc (!• 
set out above, tnai the holoers of options granted by th: 
Company to purchase fully paid Sl.OO snares in tru 
Company on or before the 1st June. 1984 at an exercise 
price of 25 cents be offered one option to acquire on: 
fully paid 25 cent share exercisabic on or before the 3 I s; 
December. 1985 ai an exercise price of 20 cents per 
option for every ten options currently held and where 
as a result of the foregoing any option holder become? 
entitled to a fraction of an option to acquire a fully paid 
25 cent share such option holder receive one option 
exercisable on or before the 3 1st December. I 985 ai an 
exercise price of 20 cents to purchase a fully paid share 
in res pea of that fraction.

By order of the Board

K. LANCE 
Secretary

Dated at Perth in the Slate of Western Australia this 3rd day 
of February. 1983.

10

20

30

40
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1 in UJLL A1ND (jAb IN'.L.
INCORPORATED IN NEW SOUTH WALES UNDER 'THE COMPANIES ACT 1961 AS AMENDED

REGISTERED OFFICE 7TH FLOOR. PENFOLD HOUSE. 86-88 PITT STREET. SYDNEY. N.S.W. 2000
HEAD OFFICE: 9TH FLOOR. ELDER HOUSE. 111 ST. GEORGE'S TERRACE. PERTH. W.A. 6000

SHARE REGISTRY CAPITAL SHARE REGISTRY PTY. LTD. I7TH FLOOR.
111 ST GEORGE'S TERRACE. PERTH. W.A 6000

Holding

RECALL OF CERTIFICATES

Dear Shareholder,
We refer to the Notice of Annual General Meeting and advise thai the resolutions for capital reconstruction and reduction were approved -i n 
by the members on March 15. 1983.
The capital reduction provided for the Company's issued capital of 112.389.727 fully paid shares of SI.00 each to become 11.238.973 fully 
paid shares of 25 cents each; the 3.148.018 contributing shares of SI.00 each paid to 62 cenu to become 314.802 contributing shares of 
25 cenu each paid to I6<xnc, and the 21J 13.577 contributing shares of SI.00 each and forfeited through non payment of calls to become 
2.131.358 contributing shares of 25 cents each paid to 15 cenu and forfeited through Don payment of "'*«
To exemplify the effect of the reconstruction. L' your current holding & 10.000 fully paid $ 1.00 shares and 5.000 contributing S1.00 shares 
paid to 62 cents each, then your restructured holding will become 1.000 fully pud 25 cent shares and 500 contributing 25 cent shares paid 
to 16 cents each.
In addition, the holders of options to purchase one fully paid SI.00 share in the Company on or before June 1. 1984. at an exercise pnce 
of 25 cents per option are hereby offered one option, for ever.- ten options currently held, to purchase one fully paid 25 cent share, exercisaole 
on or before December 31. 1985 at an exercise pnct of 20 cenu per option. r
The capital reduction was approved by the Supreme Court of New South Waies and is effective from Miy 16. 1983. The reconstructed 20 
deferred delivery share capital will be quoted on the Australian and Associated Steel: Exchanges as from June 10. 1983.

As a result of the reconstruction, please arrange to return to the Company's share rcgsinr the share certificates listed below, using the self 
addressed envelope provided. Upon receipt new certificates will be forwarded to you. You are requested to return ALL certificates even 
thougn the share certificate numbers listed hereunder do not agree with the number of certificates actually held. If any of the-certificates 
have been lost or mislaid, please complete the Statutory Declaration on the bacx of this letter and return to the share registrar at the address 
which appears above. Arrangements will be made to issue replacement certificates.
Please check the name and address details as mown acove carefully and if any changes are to be mad;, advise us in .writing over your signature. 
Your prompt attention to the foregoing is requested.

Yours faithfully 30 
FORSAYTH OIL & GAS N.J..
J.P. SMITH
COMPANY SECRETARY
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STATUTORY DECLARATION

of............ ............ . ......... .......

do solemnlv and sincereh declare:

1. That certificate (si No. (s)..............................................................................................
for............................................................................._....................... shares in
............................................................................................... have been lost, destroyed
or mislaid:

2. That I have maae proper searches for the said certificate is) and that I have not
sold the shares nor charged the shares as security to any person or otherwise 10 
dealt with such shares as to give a third pany any righj interest or title to the 
snares comprised in the aforesaid certificate isi.

5. That should the aforesaic certificate isi be found. I will immediately forward 
it/them to the company for the purpose of cancellation.

4. In consideration for the issue of a replacement certificate (si. I hereby undertake 
to indemnify the company and the Directors thereof against all loss, damages, 
claims and expenses that may be made against the company or the Directors 
thereof in consequence of the issue of such additional certificate (SL

AND I make this solemn declaration by virtue of *......................................................... t
conscientiously believing the statements contained in this declaration to be true in every 20 
particular.

Declared at.................................................... the ................................................... day of
................................................................... 19

Before me ..................................................... ..................
Justice of the Peace

South Walr\. Oaths Act 1900 \'irinna in Aci ol (he Parlumem of Victoria 
rtd: Oath\ Act of 186" SCJI/M 4u*iralia The Oath* 4ci. 11)6
Australia: The Evidence An. .IW-i Cummvi^eolifi »l 4u.\iralia. iht SYoiu/twv L>erloruiiom 4ct 
i. Evidentr •)<•/ 1910 •"'" 

Territnr\ The Oath'' 4ri
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Livi a Ply. Ltd . , 
21 Howard Street, 
PERTH WA 6000

13th April, 1984.

The Company Secretary, 
Forsayth Oil & Gas N.L., 
Griffin Centre, 
The Esplanade, 
PEP.Th, W.A. 6000.

- • 10Lie 2- Sir,

Enclosed please find documentation effecting the transfer 
to this Cor.pany of 1,272,170 assignable June '84 options over 
unissued. 51 snares in your Company.

Please register these transfers anc return certificates 
for such options to Livia Pty. Ltd.

Yo^rs faithfully,

J/D. COCHRANE 
JTRECTOR
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FORSAYTH OIL AND GAS N.L
Incorporated in New South Wales

May 9, 1984

Li via Pty Ltd 
21 Howard Street 
PERTH WA 6000

Attention : Mr. J. Cochrane

10

20

Dear Sir:

RE; OPTIONS

We refer to your letters dated 3rd and 7th toy 1984.

The Ccnpany is attending immediately to have Livia registered 
as the transferee of the relevant options.

As a result of the reduction in capital of the Ccnpany passed 
by Special Resolution at the Annual General Meeting of the 
Ccnpany held on 15th March 1983 and confirmed by the Supreme 
Court of New South Wales on 16th May 1983, the nominal capital 
of the Ccnpany has been reduced fron $200 million divided into 
200 million shares of $1.00 each to $20 million divided into 
80 million shares of 25£ each.

Each option holder is now entitled to take up 1 x 25$ share 
at a cost of 20* for each 10 x $1.00 shares which it was 
entitled to take up at a cost of 25C each, prior to the 
reduction in capital.

The Option Certificates will be forwarded to you in due course.

In view of the matters raised by you the Ccnpany intends to 
seek a declaration from the Supreme Court as to its obligations 
and yofc wij.1 be given an opportunity to be heard in these

. . 30 
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Livia Pty. Ltd., 
21 Howard Street, 
PERTH WA 6000

30th May, 1984

The Board of Directors, 
Forsayth Oil & Gas N.-L., 
C/- Capital Share Registry, 
111 St. George's Terrace, 
PERTH WA 6000

Dear Sirs, 10

At 5 p.m. yesterday this Company received by delivery from your 
solicitors option certificate No. 8854 for 127,217 December '85 
options.

We find this action on your part most confusing.

As you are well aware this Company has at all times sought 
registration of the 1,272,170 June '84 options transferred,to 
it.

I repeat, yet again, that it has never accepted the offer of
December '85 options made by your Company. Certificate No. 8854
is therefore returned herewith. 20

Livia today exercises its 1,272,170 June '84 options, each 
option entitling Livia to a $1 share in' the unissued capital of 
your Company.

Since you have failed to issue Livia with a certificate in
respect of those options there is no certificate to be
surrendered by Livia on the exercise of its 1,272,170 June '84
options. However" enclosed herewith is a formal notice of
exercise and application for shares together with bank cheques
totalling $318,042.50, being the application and allotment
monies due on the exercise of those options. 30

Livia's entitlement to $1,272,170 of the unissued share capital 
of your Company may be satisfied by the issue of 1,272,170 
shares of $1.00 each or by the issue of 5,088,680 fully paid 
ordinary shares of 25 cents each.

. .7.1-
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T await receipt of I.ivan's share certificate in due course 

Yours faithfully,

faN COCHRANE 
/DIRECTOR
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77:4384

APPLICATION FOR SHARES

To: The Directors
Forsayth Oil & Gas N.L.

Livia Pty. Ltd. of 21 Howard Street, Perth, Western 

Australia hereby exercises each and every of its options for 

a total of ONE MILLION TWO HUNDRED AND SEVENTY TWO THOUSAND 

ONE HUNDRED AND SEVENTY, (1,272,170) ordinary fully paid 

shares of $1.00 each in Forsayth Oil & Gas N.L.

Enclosed herewith {being application arid allotment monies)

is the sum of THREE HUNDRED AND EIGHTEEN THOUSAND AND FORTY
r 

TWO DOLLARS AND FIFTY CENTS ($318,042.50) being payment at

the rate of 25C per share.

10

Livia Pty. Ltd. requests that you allot such shares to it 

and it agrees to accept any shares allotted to it subject to 

the company's Memorandum and Articles of Association.

Dated the 3>0 'day of 1984.

THE COMMON SEAL of LIVIA PTY. )
LTD. was hereunto affixed by )
authority of the Board of )
Directors in the presence of: )

Director' // '

Director
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Received from LIVIA PTY LTD 30th May 1984.

1 Letter to Board of Directors Forsayth Oil & Gas NL

2 Application for shares

3 Bank Cheques for: 12,721.70

12,721.70

292,599.10 
$318,042.50

4 Option certificate No 8854

For and on Behalf of Capital Share 
Registry Pty Ltd

.CAPITAL SHARE REGISTRY PTY LTD
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30th May, 1984

LIVIA PTY LTD
21 HOWARD STREET
PERTH WA 6000

ATTENTION MR J. COCHRANE 

Dear Sir,

We refer zo your letter of 30th May 1984 and the application 
for shares and other enclosures with that letter and we are 
instructed to apply on behalf of Forsayth.

As Livia has at all times been aware, since the reduction of 
capital carried out in accordance with the Articles of the 
Company and confirmed by order of the Supreme Court of New 
South Wales on 16th May, 1983, the share capital of the 
Company has consisted of .250 shares. On reconstruction, 
shareholders became entitled 'to one .25C share for each 10 
$1.00 shares previously held.

As Livia is also aware, and was aware at the time it 
acquired the options, option holders are entitled to one 
option to subscribe for a .25c share at an issue price of 
.20C in place of 10 options to subscribe for $1.00 shares at 
.25C previously held. The latest date for exercise of the 
options was extended to 31st December, 1985.

The Company recognizes the entitlement of Livia to 127,217 
opti-ons. The Company does not recognize any entitlement of 
Livia to $1,272,170 of the unissued share capital of the 
Company.

In light of the content of your letter of 30th May, the 
Company will not treat your letter and enclosed application 
for shares as exercise of the options presently held by 
Livia. .

20

30

40
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MUIR WILLIAMS K1CHOLSON

-2-

The Company undertakes to issue to Livia 127,217 - .25C 
shares in the Company at an issue price of .20C per share, 
being a total issue price of $25,443.40, upon proper 
exercise of the option. For this purpose we again enclose 
Option Certificate No. 8854.

Pending your reply, we hereby return the application for 
shares enclosed with your letter and bank cheques totalling
C11O/1*1r-r>5318,042.50

Yours faithfully,

Exhibits.
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FORSAYTH OIL & GAS N.L.
INCO«<1OHA)ED IN NEW SOUTH WALES UNDffl "IHf COMPANIES ACT 1W1 AS AUENOED

HEOIS7ERED OFFICE nH FLOOR PENFOLD HOUSE, 66*) PITT STREET SYDNEY, N.S.W. 7000
HEAD OFFICE- BTH FLOOR. ELDER HOUSE, m ST. GEORGE'S TERRACE. PERTH. W.A eooo

SHARE REGISTRY: CAPITAL SHARE REGISTRY FTY LTD 17TH FLOOR, 111 ST GEORGE'S TERRACE. PERTH. W.A. 6000

OPTIONS

LIVIA PTY LTD 

21 HOWARD STREET
PERTH
WA 6UOO

DATE

28.05.8A

REGISTER

..SYDNEY

THIS IS TO CERTIFY that the abovenamed is the registered holder, subject to the 
Memorandum and Articles of Association of the Company, of • the undernoted 
options over fully paid shares of 25 cents each subject to the conditions overleaf.

REFERENCE 

BUY

2569 CERTIFICATE No.

8854

No OF OPT tOKS

****1Z721

1 Ho. OF OPTIONS f

r*EXACTLY ONE HUNDRED AND TWENTY SEVEN THOUSAND TWO HUNDRED 
: *S£VENTEEN************ **«•* ******* ****** *•*****•* ******************

7*

AND** 
*****

GIVEN UNDER THE SHARE SEAL OF THE COMPANY

DIRECTOR

SECRETARY

THE OPTIONS SPECIFIED HEREUNDER EXPIRE ON THE 31ST DECEMBER 1981 . • : 
THIS CERTIFICATE MUST BE SURRENDERED BEFORE THE WHOLE OR ANY PORTION OF THE SHARES CAN.BE TRANSFERRED.
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APPLICATION FOR SHARES

'up Duel tors

If Mr 

Miss
^•fas* usr* nine*

/•OC'fcSS

!Dy exercise my / ou' option (or _

nary luiiy Ca' 
'.SAYTH OIL

in words 

: snares ol 25c eacn in
I GAS N.L.

i ' Vve enclose (Deinc application and allolmenl money)

mem ai me raie ol 20 cents per snare

e reouesi you allot sucn snares 10 me / us and I / We agree lo accept 
'. suoieci tf : tne comoany's Memoranoum and Articles ol Association, 
is application is signed by an attorney, the attorney nereoy oeciare? 
ne has no notice oi revocation ol tne power under autnonty of wnicfi 
application is signed. Companies snould sign under seal.

CONDITIONS UPON WHICH THE OPTIONS MAY BE 
EXERCISED. AND THE EFFECT OF SUCH EXERCISE

£«cri opi>on rn«r u« •ifttcntd Dr lorwAroinp to C*piul Sn«ii« Atginry 
Mlv- Lid l'1't f 1001. Ml Si George a Iwirnca. Pnrtri, ^ A 600C. th* 
apDiiuliO" IO' sn*rfl9 dult como<eted loQetn*' wllh p«ym«nl o> 20

tBfccn UPI «no fturr*no»(inc lo Ihc comp«ny ol IM» c«rtlticAtc Tnr 
options ma> t>e «««rct>*a «l any lim* pftor lo tn« 31il DwcemtMf 106^

Tn* options nuy D< lr»nsl»rr»d Dy an msirumenl (duly •tampvo wn«f* 
necessary) in Ine lorm comnx>nly us»a lor irsftsltt ol >r\«r*t ti any 
um< pnor to m> 3iii O*»mb*r IMS

$h«ict i»»u«<l OA trM •••rci*« Ol options will o« allollva *ll*r reCvlpl 
ol AM tel«"*nl oocum«ntt »nd p«ym«nt» ana will r»nh ftouftMy wMn ln« 
« killing o«0irkftrr tnArai ol In* compAnv.

Applications lor tisllno on tne OHlcUl Link or In* Slock E»cnann«i 
on wmcn tne Companies S«curni«s ar* hslvd will then be mao* ol tn* 
sntras tn*n in issue pursuant lo Ihts option.

NOTE: OPTIONS NOT EXERCISED BY 31ST DECEMBER 
1985 WILL AUTOMATICALLY EXPIRE.

Tni& application with tn* appropriate temittancn anould ba 1000*0 at 
tna comoany s pnnclpai inare registry.

CAPITAL SHARE REGISTRY PTY. LTD
\7TH FLOOR "-
111 ST. GEORGE'S TERRACE.
PERTH. W.A. 6000

ATUREfS.

REGISTRAR :
SUPREME COURT OF WEST USTRALIA

21 6
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IN THE PRIVY COUNCIL)
ON APPEAL FROM THE )
FULL COURT OF THE )
SUPREME COURT OF )
WESTERN AUSTRALIA )
APPEAL NO. 443 OF )
1984 )

No._______of 1985

APPEAL TO HER MAJESTY 
IN COUNCIL

BETWEEN :

FORSAYTH OIL & GAS N.L. 
Appellant 
(Plaintiff)

- and -

LIVIA PTY_ V LTD.
Respondent 
(Defendant)

RECORD OF PROCEEDINGS

MUIR WILLIAM NICHOLSON 
SOLICITORS 
9TH FLOOR, 
AUSTMARK CENTRE 
15-17 WILLIAM STREET 
PERTH WA 6000

TEL: 322.3355
REF: MES:SPW:28:6527


