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Appeal No. 10 of 1984

IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL

FROM THE FULL COURT OF 
THE SUPREME COURT OF QUEENSLAND

No. 902 of 1983

BETWEEN:

THE QUEENSLAND ELECTRICITY 
GENERATING BOARD

  and   

NEW HOPE COLLIERIES PTY. LTD.

RECORD OF PROCEEDINGS 
INDEX TO REFERENCE

PART I

Appellant

Respondent

No. Document

1. Writ of Summons (Endorsement 
of Claim Only)

2. Amended Statement of Claim

3. Further and Better Particulars 
of Statement of Claim

4. Amended Defence and Counterclaim

5. Amended Reply and Answer

6. Notice of Trial

7. Affidavit of David John Baguley 
with Exhibits: 

Exhibits

"A" Copy Analysis of Power 
Station Merit order based 
on mid 1979 coal prices

"B" Copy Report entitled
"Management of Swanbank 
Coal Stockpile" from 
Generation Operations 
Fewster

Date

28th February 1983 

8th April 1983

3rd May 1983 

16th June 1983 

17th June 1983 

6th June 1983

14th June 1983

1 &2 

3-9

9-14 

15-26b 

27 - 29f 

30

31 - 141

42

5th October 1979 43 -47



No. Document Date Page

Exhibits (Contd.)

'Cl" Copy letter, Defendant to 
Plaintiff

"C2" Copy letter, Southern Cross 
Collieries to Plaintiff

"D" Copy Invitation to Tender 
Specification No. CS/26

"E" Copy letter, Allied
Queensland Coalfields Ltd. 
to Queensland Coal Board

"F" Copy Parasol Insurance 
Policy

"G" Copy Cost of Plant Outage
Reports from

"H" Copy Declaration of Loss, 
Plaintiff to Insurance 
Company of North America 
(Australia) Ltd.

3rd March 1983 

3rd March 1983 

12th August 1980

8th October 1981 

9th November 1979

31st August 1979 to 
20th February 1981

23rd June 1981

49

51 

52- 102

104 - 105 

107-116

118 - 137

139 & 140

8. Affidavit of Norman Ross Walker 
with Exhibits:  

Exhibits

"Al" Copy letter, Plaintiff to
State Electricity Commission 
with attachments

"A2" Copy letter, Plaintiff to
State Electricity Commission 
with attachments

"A3" Copy letter, Plaintiff to
State Electricity Commission 
with attachments

"A4" Copy letter, Plaintiff to State 
Electricity Commission with 
attachments

"A5" Copy letter, Plaintiff to State 
Electricity Commission with 
attachments

15th June 1983 142-265

28th April 1978

3rd April 1979

31st March 1980

1st April 1981

6th April 1982

146 - 175

177- 197

199- 217

219-237

239 - 264

11.



A'o. Document

9. Affidavit of Norman Ross Walker, 
with Exhibits: 

Exhibits

"Al" Copy Invoice No. 102, 
Defendant to Plaintiff

"A2" Copy Invoice No. 103, 
Defendant to Plaintiff

"B" Copy letter, Spry Walker & 
Co., Accountants, to 
Plaintiff

"Cl" Copy calculations of
Contract Price for month 
of March 1982

"C2" Copy calculations of Contract 
Price for month of April 1982

Date 

20th June 1983

31st May 1982 

30th May 1982

14th June 1982

Page 

266 - 294

269

271

273

275 - 283 

285 - 294

PART D

10. Affidavit of Gary Neville Maguire, 
with Exhibits:  

Exhibits

"A" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"Al" Copy Notice of Dispute 
Defendant to Plaintiff

"A2" Copy Notice of Dispute 
Southern Cross Collieries 
to Plaintiff

"B" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"C" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

20th June 1983 295 - 387

23rd December 1982 

23rd December 1982

23rd December 1982 

29th December 1982 

6th January 1983

300 

302 & 303

305 & 306 

308 

310

m.



No. Document Date Page

Exhibits (Contd.)

"D" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"E" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"F" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"Fl" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff with enclosure

"F2" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff with enclosure

"G" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"HI" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"H2" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"J" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"Jl" Copy Notice to appoint 
Arbitrator, Defendant to 
Plaintiff with attachment

"J2" Copy Notice to appoint 
Arbitrator, Defendant to 
Plaintiff with attachment

"J3" Copy Notice to appoint 
Arbitrator, Southern Cross 
Collieries to Plaintiff with 
attachment

7th January 1983

24th January 1983

26th January 1983

4th February 1983

4th February 1983

llth February 1983

15th February 1983

15th February 1983

15th February 1983

15th February 1983

15th February 1983

15th February 1983

312

314

316

318&319

320&321

323 & 324

326 & 327

329

331

333 - 336

338-341

343 - 346

IV.



No. Document Date Page

Exhibits (Contd.)

"J4" Copy Notice to appoint
Arbitrator, Southern Cross 
Collieries to Plaintiff with 
attachment

"K" Copy letter, Solicitors to 
Plaintiff to Solicitors for 
Defendant

"Kl" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"L" Copy letter, Solicitors for 
Plaintiff to Australasian 
Institute of Mining and 
Metallurgy

"LI" Copy letter, Solicitors for 
Plaintiff to Australasian 
Institute of Mining and 
Metallurgy

"M" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"Ml" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"N" Copy letter, Solicitors for 
Defendant to R. Webster 
with attachments

"O" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"Ol" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"P" Copy letter, Australasian 
Institute of Mining and 
Metallurgy to Solicitors for 
Plaintiff

"Q" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

15th February 1983

17th February 1983

17th February 1983

18th February 1983

18th February 1983

25th February 1983

25th February 1983

25th February 1983

28th February 1983

28th February 1983

29th February 1983

4th March 1983

348-351

353 & 354

356

358&3S9

361

363

365

367-369

371 &372

374

376

378

v.



No. Document Date

Exhibits (Contd.)

"R" Copy letter, Solicitors for 
Defendant to Solicitors for 
Plaintiff

"S" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"SI" Copy letter, Solicitors for 
Plaintiff to Solicitors for 
Defendant

"T" Copy letter, Australasian 
Institute of Mining and 
Metallurgy to Solicitors for 
Defendant

11. Affidavit of Charles Linley Seymour

12. Affidavit of Charles Linley Seymour 
with Exhibits: 

Exhibits

"A" Copy letter, Solicitors for 
Defendant to Australasian 
Institute of Mining and 
Metallurgy

"Al" Copy draft Notice of
Appointment of Arbitrator

"A2" Copy Notice of Dispute, 
Defendant to Plaintiff

"B" Copy letter, Solicitors for 
Defendant to Australasian 
Institute of Mining and 
Metallurgy

"Bl" Copy draft Notice of
Appointment of Arbitrator

"B2" Copy Notice of Dispute, 
Defendant to Plaintiff

"C" Copy letter, Solicitors for 
Defendant to R. Webster

10th March 1983

llth March 1983

llth March 1983

31st March 1983 

20 June 1983

20 June 1983

15th February 1983

Undated

23rd December 1983

15th February 1983

Undated

7th January 1983

25th February 1983

380

382

384

386 

388 & 389

390-414

393 & 394

396 

398 & 399

401 &402

404 

406 & 407

409

VI.



No. Document Date Page

Exhibits (Contd.)

"D" Copy letter, Australasian 
Institute of Mining and 
Metallurgy to Solicitors for 
Defendant

"E" Copy letter, Australasian 
Institute of Mining and 
Metallurgy to Solicitors for 
Defendant

13. Transcript of Shorthand Notes:  

VIERTEL, Keith Desmond 
Examination-in-Chief 
Cross-examination 
Re-examination

BAGULEY, David John 
Examination-in-Chief 
Cross-examination 
Re-examination

WALKER, Norman Ross
Examination-in-chief
Cross-examination

14. Exhibits: -

(1) Coal Supply Agreement No. 
CS/29/2 between Defendant 
and Plaintiff

(2) Variation Agreement between 
Defendant and Plaintiff

(3) Document acknowledging 
Agreement

(4) Copy letter, Defendant to 
Plaintiff

(5) Copy letter, Defendant to 
Plaintiff

(6) Copy letter, Plaintiff to 
Defendant

(7) Copy letter, Defendant to 
Plaintiff with annexures

29th February 1983

31st March 1983 

22nd February 1984

12th July 1978 

20th October 1981 

1st December 1981 

10th February 1982 

19th March 1982 

4th May 1982 

17th June 1982

411

413 

415-457

416-423

424 - 450

451 -457 

458 - 488

489-498d 

499 - 509 

509 & 510 

511 &512 

513 - 515 

516&517 

518-541

vn.



No. Document

(8) Firm Purchase Notice, 
Plaintiff to Defendant

(9) Letter, Plaintiff to 
Defendant

(10) Copy Letter, Defendant to 
Plaintiff

(11) Copy letter, Defendant to 
Plaintiff

Date

30th June 1982 

24th September 1982 

21st October 1982 

4th November 1982

15. Reasons for Judgment (McPherson J) 26th July 1983

16. Formal Judgment 26th July 1983

Page

542 & 543 

544 & 545 

546 & 547 

548 & 549 

550 - 552 

553 - 576

17. Reasons for Judgment of Full 
Court of Queensland

18. Formal Judgment

6th December 1983

6th December 1983

577 - 579 

580 - 594

19. Order of Full Court of Queensland 
granting final leave to Appeal to 
Privy Council 7th February 1984 594 - 596

ERRATUM

The document commencing at p.550 and headed "Reasons for Judgment (McPherson, J.)" 

should be headed "Formal Judgment".

The document commencing at p.553 and headed "Formal Judgment" should be headed 

"Reasons for Judgment (McPherson, J.)".

The document commencing at p. 5 77 and headed "Reasons for Judgment of Full Court of 
Queensland" should be headed "Formal Judgment".

The document commencing at p.580 and headed "Formal Judgment" should be headed 
"Reasons for Judgment of Full Court of Queensland".

The shoulder notes to these documents should be read accordingly. The index (supra) 

should read as follows: 

No. Document Date

26th July 198315. Formal Judgment
16. Reasons for Judgment (McPherson, J.) 26th July 1983
17. Formal Judgment 6th December 1983
18. Reasons for Judgment of Full Court 

of Queensland 6th December 1983

Page

550-552 
553-576 
577-579

580-594

vin.



DOCUMENTS EXCLUDED FROM THE RECORD

No. Document

1. Writ of Summons (Other than Endorsement of Claim)

2. Entry of Appearance

3. Summons

4. Affidavit of Charles Linley Seymour with Exhibits:  

Exhibits

"A" Coal Supply Agreement No. CS/29/3 between 
Southern Cross Collieries and Plaintiff

"B" 

"C"

"D" 

"E"

Copy Notice of Dispute, Defendant to Plaintiff

Copy Notice of Dispute, Southern Cross Collieries 
to Plaintiff

Copy Notice of Dispute, Defendant to Plaintiff

Copy Notice of Dispute, Southern Cross Collieries 
to Plaintiff

5. Order

6. Order

7. Order

8. Order

9. Affidavit of Charles Linley Seymour with Exhibits: 

Exhibits

"A" Copy Telex from Plaintiff to Defendant 

"B" Copy letter from Defendant to Plaintiff

Date

28th February 1983 

2nd March 1983 

4th March 1983 

4th March 1983

12th July 1978 

3rd December 1982

23rd December 1982 

7th January 1983

7th January 1983 

14th March 1983 

7th April 1983 

18th April 1983 

llth May 1983 

18th May 1983

3rd May 1983 

3rd May 1983

IX.



No. Document Date

Exhibits (Contd.)

"C" Copy Telex from Defendant to Plaintiff 3rd May 1983

"D" Copy letter from Plaintiff to Defendant 6th May 1983

"E" Copy letter from Defendant to Plaintiff 10th May 1983

"F" Copy letter from Plaintiff to Defendant 11 th May 1983

"G" Copy letter from Defendant to Plaintiff 11 th May 1983

"H" Copy letter from Defendant to Plaintiff 11 th May 1983

"I" Copy letter from Defendant to Plaintiff 13th May 1983

"J" Copy letter from Defendant to Plaintiff 17th May 1983

"K" Copy letter from Plaintiff to Defendant 17th May 1983

10. Affidavit of Charles Linley Seymour with Exhibits: - 18th May 1983 

Exhibit

"L" Copy letter, Defendant to Plaintiff 13th May 1983

11. Order 19th May 1983

12. Plaintiff's List of Documents 25th May 1983

13. Order 2nd June 1983

14. Particulars of Allegations in Paragraph 15A of the Amended
Defence and Counter-Claim 16th June 1983

15. Record of Proceedings 19th October 1983

16. Supplementary Record of Proceedings 19 October 1983

17. Affidavit of Gary Neville Maguire 23 December 1983

18. Notice of Motion for Conditional Leave to Appeal 23 December 1983

19. Order of Full Court of Queensland for Conditional
Leave to Appeal 23 December 1983

x.



No. Document Date

20. Notice of Payment Into Court of Security 6 January 1984

21. Notice of Motion for Final Leave to Appeal 3 February 1984

22. Original Draft Index to Reference 9 February 1984

XI.
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983

No. 10 

Affidavit of Gary Neville Maguire with Exhibits - 20th June 1983

IN THE SUPREME COURT 
OF QUEENSLAND

10

20

30

40

50

No. 91'2 rf

il'H.'KIjKi:

Tin;s

AND:

ELJXTI IUTY GENERATING to/,un

or
: I--. Nt.cL COL1 .I 

NEW HOPE COLr'i'ER)'t? :m' ?; LTD.

.
"d j led on behalf 
of the Plaintiff)

Vi.CC:T.10r?3
FILFfJ

Plnintiff

Defendant

IN THE SUPREME COUNT

OF QUEENSLAND

BETWEEN:

Ko. 903 of 1983

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

SOUTHERN CROSS COLLIERIES

Defendant

1, GARY NEVILLE MAGUIRE of 3/54 Brisbane Street, St. Lucia 

in the State of Queensland, Solicitor, being duly sworn, make 
oath and say as follows:-

1. 1 am a Solicitor of This Honourable Court and am 

employed by Messrs. Williams & Williams. Solicitors of 
Brisbane.

2. 1 have the carriage of these actions on behalf of the

Solicitors——————— abovenamed Plaintiff and am duly authorised to swear this
National Bank House .„.. .25S Adelaide Street Affldavlt -
tJUSBAME 4000~————— 3. Now produced and shown to roe and marked respectively
Telephone: 221.7899
G!vM _____________________________________________

FIRST SHEET

A'Justice of the Peace

60

295.



copies of a letter dated 23rc! December 1982 received by K'e.-.srs 

Williams- ft Williams from Messrs. Seymour Nully & Co., ?/<ll. 

December 39^2, copy Notice enclosed therewith and dated the 

23rd December 1982 to the Plaintiff from the Solicitors for New 

Hope Collieries Pty. Ltd. and copy Notice enclosed therewith 

dated 23rd December 1982 to the Plaintiff from the Solicitors 

for the Southern Cross Collieries.

4. Now produced and shown to me and marked respectively 

with the letters "B" and "C" are true copies of a copy letter 

dated 29th December 1982 and a copy letter dated 6th January 

1983 both sent to Messrs. Seymour Nulty & Co. from Messrs. 

Williams & Williams.

5- Now produced and shown to me and marked with 

respectively with the letters "D", "E" and "F" are true copies 

of a letter dated 7th January 1983, a letter dated 24th 

January 1983 and a letter dated 26th January 1983 each 

received by Messrs. Williams & Williams from Messrs. Seymour 

Nulty & Co.

6. • Now produced and shown to me and marked respectively 

with the letters and figures "Fl" and "F2" are true copies of 

letters cached dated 4th February 1983 and enclosures thereto 

received by Messrs. Williams & Williams from Messrs. Seymour 

Nulty & Co.

7. Now produced and shown to me and marked with the 

letter "G" is a true copy of a letter dated llth February 1983 

received by Messrs. Williams & Williams from Messrs. Seymour 

Nulty & Co.

SECOND SHEET

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

50

A Justice of the Peace

60

296.



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

50

T. ;;»•,.• j-.iv.'ULtil iii/i! *;im.-.-i 10 :...•• . rJ :. .- ,-i. : i..-;.;-ri, . •. jy 
wiih the letters r.nd figures "111" and "112" arc true copj.-s of 
copy letters each dated Ifilh February 3933 t-cnt to Kcbf.rs. 
Seymour Kulty $• Co. from Messrs. Williams t. V.'illiams. 
9. Now produced and shown to me and marked respectively 
vith the letters and figures "J", "Jl", "J2", "J3" and "J4" are 
true copies of a letter and four (4) Notices enclosed therewith 
all dated 15th February 1983 received by Messrs. Williams & 
Williams from Messrs. Seymour Nulty & Co.

JO. Now produced and shown to me and marked respectively 
with the letters and figures "K" and "Kl" are true copies of 
two copy letters each dated 17th February 1983 sent to Messrs. 
Seymour Nulty & Co. from Messrs. Williams & Williams.
11. Now produced and shown to me and marked respectively 
with the letters and figures "L" and "LI" are true copies of 
two copies letters each dated 18th February 1983 sent to the 
Secretary of the Australasian Institute of Mining and 
Metallurgy from Messrs. Williams & Williams.

12. Now produced and shown to me and marked respectively 
vith the letters and figures "M" and "Ml" are true copies of 
two letters each dated 25th February 1983 received by Messrs. 
Williams & Williams from Messrs. Seymour Nulty & Co.
13. Now produced and shown to me and marked with the 
letter "N" is a true copy of a copy letter and enclosures 
thereto addressed to Mr. R. Webster from Messrs. Seymour 
Nulty & Co and received by Messrs. Williams & Williams.
14. Now produced and shown to me and marked respectively 
with the letters and figures "O" and "Ol" are true copies of 
two copy letters each dated 28th February 1983 sent to Messrs.

THIRD SHEET

A Justice of the Peace

60
297.



I* Vino:':" '.'i)!ly (. ( ;>. lini!, iii.':.b)'b. t.'i J: i i>.:::. '• '.,1,11.11-:: .

15. Kov produced find shown 1o rnc arid ifiiukfo will-, the- 

letter "1"' is £1 true copy of o letter dntcd 2<Hh KcLrunry )983 

received by Messrs. Williams & Williams fro::i C.K. Webster, 

the Chairman of the Southern Queensland Branch of the 

Australasian Institute of Mining and Metallurgy.

16. Now produced and shown to rne and marked respectively 

with the letters "Q" a" d "R" are true copies of letters dated 

4th March 1983 and 10th March 1983 respectively received by 

Messrs. Williams & Williams from Messrs. Seymour Nulty & Co.

17. Now produced and shown to me and marked respectively 

with the letters and figures "S" and "SI" are true copies of 

two copy letters each dated llth March 1983 sent to Messrs. 

Seymour Nulty & Co.. from Messrs. Williams & Williams.

18. Now produced and shown to me and marked with the 

letter "T" is a true copy of a copy letter dated 31st March 

1983 addressed to Messrs. Seymour Nulty & Co. from The 

Chairman of the Southern Queensland Branch of the 

Australasian Institute of Mining and Metallurgy and received 

by Messrs. Williams & Williams.

19- 1 verily believe that the correspondence exhibited to 

this my Affidavit and marked respectively with the letters and 

figures "B", "C", "HI", "H2", "K", "Kl", "L", "LI", "0", "01", 

"S" and "SI" were posted sent or delivered by Messrs Williams 

& Williams to the respective persons to whom they were 

addressed or required to be sent or delivered on or about the 

dates they respectively bear. 

20. All the facts and circumstances herein deposed to are

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

FOURTH SHEET

A Justice of the Peace

50

60

298.



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

50

within n.y o\/n kriov.0cdj;<. iruc save £ind except win-re 

othcrv.'isc deposed to and my means of knowledge iind SOUITCC.S 

of information appears of the fe>cc of this, iny Affidavit.

SV.'ORN by the abovenamed 

Deponent at Brisbane 

this 20th day of 

June 1983, before me: 

^ • I______ ^ I

A Justice of the Peace

60

299.



EXHIBIT "A"

23rd December, 1982

i: Co.
\<)1 >l I I' ITS

11. OCT. 1903
FILffJ

,'i< ••; r. 1,1 * -

1/C'MIJ

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

ATTENTION MR. L.G. WILLIAMS

Messrs. V.'illiarr.s & Williams,
Soli citors,
National Bank Building,
Adelaide Street,
flRISBANE,_____0.______4000

Dear S irs,

Re; Southern Cross Collieries

Re: Now Hope Collieries Pty. Ltd. 

Re; Your cXleut; Q.E.G.B.

We forward herewith Notice, the original of which has been or is about to be served.upon your client, the O.E.G.B. herein.

20

30

yours^iaithfully,
NULTY ,/a CO.

Enc. [1]

Exhibit "A'

40

50

60

300.



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10 IN THE SUPKEME COURT 

OF QUEENSLAND

No. 902 of 1983 
BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 
20 AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "A" mentioned 

and referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn 

herein before me this 20th day of June 1983.

A Justice of the Peace

40

50

60

301.



EXHIBIT "Al'

TO:

Cor.l

LAND El.CCTMCITY r.!:/!Kiy,Y_II'p_

_S^r>2jY__Am «<»* "> cr./2fr/_? 
rr." Qireuni>\.r.r.<3 , .;, JccL rlri I-'

v/. r 1t ^

IV3;.;ci

TAKC nor ice that corttin quf -stlor.a f <T.lcj«ut.«rb 

oi" di Cforcncec having arlcen be t^r,-cn thj Ci.nor(tin3 

Boird end Hew uope Colliorich Pty. Ltd. upon cr in 

relation to or in connexion with the c«id cgrpcr-ont 

which qucotlori dieputo or di£f ert;nco ccnnot t» rocolvod 

by the Generating Board &nd New Hope Collicrioo Pty. 

Ltd. NEH HOPE COLLIERIES PTY. LTD. (purcuant to'cltuoe 

13 of the osid agraeiaant) HEREBY GIVES HOTICE tad c«lln 

Cor the point or points at iecus noainAtod in tho 

schedule hereto to be referred to arbitration.

THE SCHEDULE

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

(a) Whether the escalation provisions of tho said 

agreement during all or part of that poriod of 

the said agreement until 31st December, 1982 

properly reflected the effects of changes in 

cocta on the coot of producing and supplying 

coal under the said agreement during such 

periods and, if not, in whole or in part, (he 

Banner and extent to which such escalation 

provisions have failed to properly reflect tho 

effects of changes in costs on the cost of 

producing and supplying coal under the said 

agreement during such periods.

(b) Whether there should be any and if so what 

alterations in the price variation provisions

-255- Exhibit "Al"

30

40

50

60

302.



EXHIBIT "Al"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits

20th June 1983 , , , 
(Contd.)

of the raid ac roe-vsn t In rcapoct of rll or part o£ th.it 

period of the <.greeaont until 31et Dcceobor, 1062.

20

DATEO the 23rd day of Deccnbor, 1902,

NJ^V; HOPE COLLIERIES PTY . LTD.

Solicitors 
s EY"HOUR~~N\ILTY & co.

The address for service of New Hope Collieries Pty. 
30

Ltd. is et 9th floor, Citicorp House, Cnr. Queen and 

Georgo Streets, Brisbane.

40

50
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IK T1!E SUr-Ki:MK COUPT 

OF QUEENSLAND

No. 9~'- of 15;83 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding page are the paperwriting marked with the 

letter "Al" mentioned and referred to in the Affidavit of GAK'A 

NEVILLE MAGI)IRE sworn herein before me this 20th day of June 

1933.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

A justice of the Peace
30

40

50
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EXHIBIT "A2"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire TU: puri.i'si .M'i> i LLCTI-ICI TV r^cr.'ATT;": »•?•.!'»withExhibits ^'---•-•-•—••—•-•— —— —•—<--——.-.— - ... .
20th June 1983 o^l__ttty.'Jr_ Anr^-.^nt _crj/l'C/j _r.r« v.-r

(Contd.) .jc 11 " l~ri.-«. :• r ~'('I;;.<>rn': jTTip.__tj^_ct rfc"? ty 7~ ; ''':'<„
• / ,.- <• ;- '•;'''", ^..- \ rt>--;r <.'-L r-ra .'.•c^.;t''- rn (';.•(>•;•• CoTl tcr i«'.;;

10 . ', ,' r,r-V 'tl!'"'/^ I TM'.r. HOTlCt: that CCrtftiP.

rn.ro or di£foronctru lu.ving nriten r>itw«,«on tho Gfi 

\__....i.."^-'--'-co's-'rcTend SOi'thf.rn Crocn Collicrit-c uper. or in

to or in connexion with tho t&id r,Q?:oQ%^nu 

question dir.puto or difference ctnnot bo r«to3 vri by 

the Generating Board and Southern Crocs Collieries

20 SOUTHERN CROSS COLLIERIES (pursuant to clause 13 of the

said agreement) HEREBY GIVES NOTICE and cells for tho 

point or points at isouo nominated in the schedule 

hereto to be referred to arbitration.

THE SCHEDULE

(a) Whether the escalation provisions of the said 
30

agreement during all or part of that period of

the caid agreement until 31st December, 1982 

properly reflected the effects of changes in 

costs on the cost of producing and supplying 

coal under tho said agreement during such 

periods and, if not, in whole or in part, the

^ manner and extent to which such escalation

provisions have failed to properly reflect the 

effects of changes in costs on the cost of 

producing and supplying coal under the said 

agreement during such periods.

50 (b) Whether there should ba *ny and if *o what

alterations in the price variation provisions

Exhibit "A2"
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EXHIBIT "A2"

t ?. i

of the t.-.id t.crcot-jnt In ro-^prct oC til or £.:--rt c.t. thr-t 

period of tho c?rtec.ont until 31ct DJCd-tir-ir, l?l'.2.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DATED the 23rd day of December, 1?82.

SOUTHERN CROSS COLLIERIES 

Solicitors, , ,

SEYMOUP 1-iULTY I. CO.'

20

Tho addreso for service of Southern Crosa Colliorici. ie 

at 9th floor, Citicorp House, Cnr. Queen and George 

Streets, Brisbane. 30

AS

40

50
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

IK Till- SUPREME COURT 

OK QUEENSLAND

No. 902 of 1933 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding page are the paper-writing marked wi. . thi 

letter "A2" mentioned and referred to in the Affidavit of GARY 

NEVILLE MAGUIRE sworn herein before me this 20th day of June 

1933.

A justice of the Peace

50

60
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EXHIBIT "B"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

29th December
LGWiVC 

1/CMD

Messrs. Soyniour Nulty £  Co., 
Solicitors, 
Cltlcopp House, 
Cnr. Queen & GeorQo Streets, 

KE, iCOO.

20

Dear Sire, 

rti THE QUEENSLAND ELECTRICITY GENERATING BOARD
NEW HOPE COLLIERIES PTY. LTD. and SOUTH=«K CROSS COLLIERIES

We have your letter of 23rd December 1S87.. The Issue thot teems to 
bo raited by th# Notice Ic really a question of rolrospoctlvlty which 
U not properly a matter for Arbitration.

Wp are however seeking our client's Instructions end will be In touch 

with you In due course.

30

Yours faithfully,
WILLIAMS 6- WILLIAMS

peri 40

c.c. The Queensland Electricity Generating Board 
(and copy letter under reference)

50

Exhibit "B"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IN THE LL'i'h'EME COl:RT 

OF QUEENSLAND

No. 902 of 19M 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "B" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGU1RE sworn ei: 

before me this 20th day of June 1983.

30 A Justice of the Peace

40

50

60
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EXHIBIT "C"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10
6th January 1983 LGW : VC QEGB822067 

1/CMD

Messrs. Seymour Nulty & Co.,
Solicitors,
Ninth Floor,
Citicorp House,
Cnr. Queen & George Streets,
BRISBANE, 4000.

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD 
SOUTHERN CROSS COLLIERIES 
NEW HOPE COLLIERIES PTY. LTD.

20

We refer to your letter of 23rd December last and to the two Notices enclosed 30 
therewith. Before we can properly advise our client in respect of the 
Notices we would like to know precisely what it is your clients are seeking 
to arbitrate and when your clients say that the question difference or 
dispute arose.

It seems to us that if there is any question difference or dispute relating 
to the Agreements then it will obviously involve the construction of the 
Agreements and the person to be appointed should be a Barrister-at-Law. Do 
you share this view? If you do and if we can be satisfied that there are 
questions differences or disputes which are properly matters the subject of 40 
arbitration then we will seek instructions to agree upon an arbitrator.

We understand further a representative of your clients has been making 
direct contact with our client regarding the matter. Our client has 
instructed us to say that any communications are to be between the 
respective solicitors.

Yours faithfully, 
WILLIAMS & WILLIAMS

50

per:

Exhibit "C 1
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits

20thrJu"e.\983lN THE S11KKKKI- COURT 
(Contd.)

OF QUEENSLAND 
10 No. 902 of 39C3

DIET WEE!.':

THE QUEENSLAND ELECTRICITY GENERATING HOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwritirig marked with the letter "C" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn ei 

before me this 20th day of June 1983.

A Justice of'the Peace 
30

40

50

60

311.



EXHIBIT "D"

A'.Oiirv, iXDLTY C: Co.

i.u.-.v.i A i.i;:.-i»-.u-r. 
i.i MN- i-. *r/-.i*-*it 
vr-iv J N«i.-ONALP

CMC ^LJ I v • <.l .-).-,f.1 SIM t 
1. 1*1%). AM

In the Supreme
Court of 

Queensland

No. 10 
Affidavit of 
Gary Neville

Maguire
:i»i> with Exhibits 
;;;,^' u 20th June 1983 

(Contd.)yi_t) «n3i
«lll«

1/CMD
i 11.OCT.1S 8 3

10

7th January, 1983

Messrs. Killiams & Williams,
Solicitors,
18th floor.
National Bank Building,
Adelaide and Creek Streets,
BRISBANE, ___0. 4000

Dear Sirs,

Re:

Hev.' Hone Collieries Pty. Ltd. and Southern Cross
Collieries
Your client - Q.E.G.B.

We refer to your letter to us of the 29th December last. Vie do 
not agree that the issues raised by the Notice of the 23rd 
December are a question of retrospectivity. The Notice speaks 
for itself.

He therefore suggest, you advise us of the basis or bases by 
reason of which you suggest that the issues raised in the notice 
are not properly a matter for arbitration.

In the meantime, we suggest that without prejudice to both our 
clients' respective rights in relation to this matter, the 
parties confer with a view to appointment of an arbitrator so 
that ultimately if you cannot convince us that this is not 
proparly a matter for arbitration, your client would retain its 
rights to go to the Court for interpretation or construction of 
the subject agreement or in such other way as it sees fit.

Otherwise it seems that our client has no alternative but to seek 
an appropriate order for the Court requiring the parties to 
submit to arbitration. Our client would, however, prefer to 
avoid, if possible, any unnecessary extension of the areas of 
dispute herein.

20

30

40

Yours faithfully, 
SEYMOUR KUCTY * CO.
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50

60

312.



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IN THE SUPREME COURT 

OF QUEENSLAND

No. 902 of 1933 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "D" mentioned anc 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herei 

before me this 20th day of June 1983.

30

40

50

A Justice of the Peace

60

313.



EXHIBIT "E*

SL>/\ : OU;:,I-:UJ.TV ,v Co.
S!>i !flTOi!S

M-.III it < nr.
t_l; l( «)l !• IIUI.'M 

tjl'l I'- '• <.l«li '•! »»» I

24th January, 1983

1 /C:;P
Oltr »rf.

• vow, iar QEGB 8? 2067

/« the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DELIVERY

Kessrs. Williams & Williams,
Solicitors,
18th floor,
National Bant House,
Adelaide Street,
BRISEAM5, Q. 4000

20

Dear Sirs,

Re; Kew Hope Collieries Pty. Ltd.

F.o; Queensland Electricity Generating: Board

Re: Southern Cross Collieries

Our respective, firms' letters (ours of the 7th January and yours 
of the 6th January last) obviously crossed.

As to the Batters raised in the first paragraph of your letter we 
suggest our letter to you of the 7th January deals with that 
matter.

We agree that the matters, of difference and dispute relating to 
the agreements involve : construction of the agreement and 
consequently that the person to be appointed should be a 
Barrister-at-law.

We put forward as an arbitrator, Mr. C.E.K. Hampson Q.C. who, we 
understand, will be available in the near future having completed 
or been about to complete his duties with the inquiry to which he 
has been associated. -Would you consider (subject to his 
availability) our suggestion in this regard and confirm or advise 
us otherwise of your agreement to him as an arbitrator.

Finally, as to the last paragraph of your letter of the 6th 
January, we cannot, with respect, see .anything wrong with a 
representative of our clients making direct contact with your 
client, however, we have conveyed the contents of your letter in 
this regard to our clients.

-262- Exhibit "E"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IK THE SIT RE ME COL'KT 

OF QUEl'.NSLAND

No. 902 of 39B3 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING bOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "E" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGPIE! sworn eii 

before me this 20th day of June 1983-

30 A Justice of the Peace

40

50

60
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EXHIBIT "F"

Tll'f.'-i A Vl'MY. 1 I H 

Kl V1N I'.ilASMiMI

vi sov j M*nuNY.tn

.vou;:, NL-I.TV <v Co.
souuro:'.^
M'OH II Oti|(

tm--"iM' ii'.usr
CNIL <^U..i.S f. 1.1 fll'o) Sim l.|',

26th January, 1905

Tit iriio'n
t-i >M At At):. 1

t:\ *i>i»
v, It'i* jr r;rr. 

n-i.n/.'.i 
Qi I' 4o;i 
ttnn

i 11. OCT. 1983
F!LH< 

L_._fi["AliL

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

r.

Kessrs. Williams & Williams,
Solicitors,
national Bank Building,
Adelaide Street,
BRISBANE.____Q. 4000

20

Dear Sirs,

EC: Q.5.G.B. - Our clients; TTew Hope Collieries Pty. Ltd. 
and Southern Cross Collieries

Ve refer to our letter to you of the 24th instant and the 
writer's subsequent discussions with your Mr. L. Williams.

V/e confirm your agreement to Mr. C.E.K. Eampson Q.C., acting as 
arbitrator. V/e have spoken to Kr. Hampson (not on the matters in 
issue of course) as to his availability and he confirmed he would 
be available subseqiient to the 28th February next. He suggests 
if an arbitration is to proceed a meeting be held at his Chambers 
on a Friday afternoon for appropriate directions to be given. We 
tentatively propose in this regard, Friday, the 11th February. 
You night advise us of your attitude thereon.

We confirm our oral request that you forthwith order the record 
for the Full Court so that, the appeal might be set down as early 
as possible.

30

40

Yours
SSYHOUR NULTY

50
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IN THT-: SUiM'El.:E COURT 

OK QUEENSLAND

No. 902 of 3983 

BETV.'EEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the papcrwriting marked with the letter "F" mentiono and 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herei 

before me this 20th day of June 1983-

30
A Justice of the Peace

40

50
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EXHIBIT "Fl*

IMiJVH * M" I'! II II 

I.IM-. I' SI <•'>».•..I 

\ I^NIIVJ M.^t'NAtD

r.Y.vou;;, NUL'} v x Co.
iOLM.no.is

CNk. QUI IN » «.l onor illtrf.T*
II HIM: A'Jl.

<th February, 1933

ou. «f 1 /TK/CHD
YUUH H£f

1 OF C'Jftf.'&lAKD

11.DCT.19B3
FILED

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DELIVERY

Messrs. Villiaias & Williams,
Solicitors,
18th floor,
National Bank Building
Adelaide Street,
BRISBANE, Q- 4000

20

Dear Sir,

Re; Kev Hope Collieries Pty. ltd.

Re; CS/29/2

We refer to your letter of 6th January, 1983 and to our letters 
of 7th and 24th January, 1983-

Our client contends that, in terms of Clause 9.1 of Coal Supply 
Agreement CS/29/2 the escalation provisions of the agreement did 
not properly reflect the effects of changes in costs on the cost 
of producing and supplying coal under that agreenent in the 
period 1st January, 1979 to 31st December, 19S2. It contends 
accordingly that the price variation provisions should be varied 
so that the escalation provisions in respct of that period 
properly reflect such changes.

We would also urge that these 'questions, disputes, or 
differences', which have been the subject of considerable 
discussion between the parties, arose not later than 14th July, 
1982, the date on which our client gave your client formal notice 
under Clause 9-1 of the Coal Supply Agreement requiring a review 
of the price variation provisions of the Agreement.

30

40

Yours faithfully A 
SEYMOUR jraLTY & £0\

_Ex-hibit "Fl"
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EXHIBIT "Fl'

In the Supreme
Court of 

Queensland
No. 10

Affidavit of 
Gary Neville Maguire *<•»•>••' ^ l »' VMI>U "

..i i? tt-'i 1Ml>MA. A i.'inn. u iwith Exhibits "",. , .,. N , mM 
20th June 1983 " 

(Contd.)

10

Sl-Y.VOL'il, Nb'LTY I. CO. 
soi.icnuiu.
Nl*-l II II i 

f tin (i*)- 11(
CNM. gull r. • 1.111*1.1

- i JM iv)i 
imul *-. 111 ix tiv (. rr>

hl'lMJASl.

OUk ltl>. 

YOl R nil.

1 /CKD

5rd February, 1983

20

30

Kr. C.E.K. Hampson Q.C., 
Ir.na of Court, 
107 North Quay, 
BRISBANE,____Q._____4000

Dear Sir, 

Re: Arbitration
"Pur clients: Hew Hope Collieries Pty. Xtd. and Southern
Crocs Collieries

Villians & Villlaas' client; Q.E.G.B.

We refer to the preliminary discussion the writer had with you concerning the arbitration to be held between the abovenamed parties. We vould confirn the tentative appointment cade .for 4.00 p.m. on Friday, the 11th February. next for a preliminary meeting and the giving of dlrectiona in relation -to such arbitration.

We will send a copy of this letter to Messrs. Willians & Williams in order that they might arrange for representation at such meeting.

Our Counsel are Mr. David Jackson Q.C. and J. Kuir. No doubt Williams & Williams will advise you of their client's Counsel.

40
Yours faithfully; 
SEYKODR NULTY & CO.

50

60
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EXHIBIT "F2'

It "" "
CIIAIUI'. l_ir..V.|/!,'^ 

1HOMAS A I.V!1X LI..I: 

H VIX I n AVV.tl 

»ISnVJ M.DONALD

HULTY ft CO.

STii n i. 'm 
i.i i-nui^i. 
t. 1,1 iitif.: STHI i rs

ouNwr 1/TM/OMD

;4th February, 1985 /

//; the Supreme
Court of 

Queensland

No. 10 
Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

Messrs. V.'illians & Williaas,
Solicitors,
18th floor,
Kational Bank Building,
Adelaide Street,
BRISBANE,_____Q._____4000

Dear Sir, 

Re: Our client: Southern Cross Collieries

Be; CS/29/3

We refer to your letter of 6th January, 1983 and to our letters 
of 7th and 24th January, 1983.

Our client contends that, in terms of Clause 9.1 of Coal Supply 
Agreement CS/29/3 the escalation provisions of the agreement did 
not properly reflect the effects of changes in costs on the cost 
of producing and supplying coal under that agreement in the 
period 1st January, 1979 to 31st Decenber, 1982. It contends 
accordingly that the price variation provisions should be varied 
so that the escalation provisions in respct of that period 
properly reflect such changes.

Ve would also urge that these 'questions, disputes, or 
'differences', which have been the subject of considerable 
discussion between the parties, arose not later than 17th August, 
1982, the date on which our client gave your client formal notice 
under Clause 9-1 of the Coal Supply Agreement requiring a review 
of the price variation provisions of the Agreement.

20

30

40

Yours faithfully,

50
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EXHIBIT "F2"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits 20th June 1983""""" 1

-_ -. IIIDMIN r. -.i.n.TV.U.11.
(Contd.) ..m.^.As.Ms,,

K, NlJLTY ix CO.

M'.TK II tt'tv
ClIiLOI'i liiM'%r. 

CNK. Qlll I N t. (.1 'MM.r. MMI I,T\

It LU'HO'.l- »IMII 

IO.IAL AI,:jllLV. I'liX 1I1.C.IM)

10
OUM ki.r.

VOUK Rtf.

1 /CMD

3rd February, 1983

20

Mr. C.E.K. Jlaapson Q.C., 
Ir.r.s of Court, 
107 North Quay, 
IRISBAKS, Q._____4000

30

40

50

Dear Sir, 

Re: Arbitration
"Pur clients; Hew Hope Collieries Pty. Ltd, and Southern
Croas Collieries

Villianis & Villiana' client; Q.E.G.B.

We refer to the preliminary discussion the writer.had with you 
concerning the arbitration to be held between the abovenamed 
parties. We would confirm the tentative appointment made .for 
4-00 p.m. on Friday, the 11th February next for a preliminary 
meeting and the giving of directions in relation to such 
arbitration.

.We will send a copy of this letter to Messrs. Williams & Williams 
in order that they might arrange for representation at such 
meeting.

Our Counsel are Mr. David: Jackson Q.C. and J. Muir. No doubt 
Williams & Williams will advise you of their client's Counsel.

Yours faithfully; 
SEYMOUR NULTY & CO.
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)H THE SUIMiKME COURT 

OF QUEENSLAND

No. 902 of 19S3 
BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOAKD

Plaintiff 
AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding page arc the paperwriting marked witn 

letter "F2" mentioned and referred to in the Affidavit of GARY 

NEVILLE MAGU1RE sworn herein before me this 20th day of June 

19S3.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

the

A Justice of the Peace
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EXHIBIT "G1

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits"

--<
(ContQ.) i.rviM* S7.*.v<:v

t LM»Y J V.tr^IJ

10

20

11th February, 193?

NULTY H CO.

(.11 1C t 111- I'll M.

c."*r 1^1:1.1 •< n i.i.'«i p i;i Mm IT*.

DELIVERY

Messrs. V.'illiams & Williams,
Solicitors,
18th floor,
National Australia Bank Building,
Cnr. Adelaide and Creek Streets,
BRISBANE, ____Q. 4000

I'U.I.M AI>I'KI«

tjl.ll •

OUII KIT. 

VUUK Rf.r.

30

40

Dear Sirs,

Re: Our clients: Southern Cross -Collieries and New Hot>e

50

Collieries Pty. Ltd. 
Your client: Q.E.57B.

We refer to our letters to you of the 26th ultimo and the 3rd 
instant and the writer's telephone conversation with your Mr. 
Williams of yesterday's date.

Our understanding of our earlier telephone conversations was 
that:-

1) You agreed that questions of law were involved in the 
arbitrations, and that in consequence a Barrister should 
be appointed as arbitrator;

2) You agreed that' the Barrister should be Kr. C.E.K. 
Hampson Q.C.; and

3) You did not agree that some of the matters referred to 
arbitration were proper subjects for an arbitration.

It is over two (2) weeks since we wrote confirming, as we 
thought, the matters referred to above.

Would you please advise:-

1) Whether you agree to the appointment of Mr. Hampson Q.C. 
as arbitrator;

2) If not, the names of other persons whom you nominate as 
arbitrators.

60
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EXHIBIT "G"

If you .-igrco to the nppointccnt of Mr. }i3.ra;ir,on Q.C. as 
.irMtrator, there ir no re;;.son v.-hy the apijointnent arranged vith 
bin for /i.JO p.ra. today cannot proceed.

Vi'e would appreciate your urgent reply to thio Ic-tter.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

Yours faithfully, 
S'YMOUR I?UL!TY & CO

20

30

40

50

Exhibit "G"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IK THE SUPKU'E COURT

OF QUEENSLAND

No. 902 of 1%3

BETV-'EEN:

THE QUEENSLAND ELECTRICITY GENERATING BOAKD

Plaintiff

AND:

NEW HOPE COLL1EK1ES PTY. LTD.

Defendant

This and the preceding page are the paperwriting marked wi'l th° 

letter "G" mentioned and referred to in the Affidavit of GARY 

NEVILLE MAGUIRE sworn herein before me this 20th day of June 

1983-

30

40

50

A Justice of the Peace

60
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EXHIBIT "HI"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
n r r .,,,-rijTi *••:, withExhibits 

"'" 20th June 1983
j 11.OC1.1DC3

FILED

(Contd.) 
10

15th February 1983 LGK:VC QEGE822057

1/CMD

Messis. Seymour Nulty & Co., 20
Solicitors,
Ninth Flcsr,
Citiccr7' House,
Cnr. George & Queen Streets,
BRISBANE. 4000.

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING 8OASD - NEW 
HOPE COLLIERIES - CONTRACT NO. CS29/2

Our letter of 6th January 1S/S3 indicated that if there v/as to be any arbitrate 30
involving any issue arising out of this Contract then in our view the
appropriate person to conduct it was a 3arristcr-at-Law. In the
conversation referred to in your recent correspondence the writer's only
comment was that our client would have no objection to Mr. C.E.K.
Hampson, Q.C., as a suitable person to conduct any arbitration. There
was no agreement in relation to the appointment of Mr. Hampson as
arbitrator and there remains none. We informed you we were awaiting
advice from Mr. Callinan of Counsel as to whether cur client was
obliged to arbitrate and If it was, what issues.

In the same conversation you undertook to define precisely what it is
that you say are the questions, disputes or differences that have
arisen, when they have arisen, and what it Is that you are seeking to 40
arbitrate. Your letter of 4th February 1SS3 is of no assistance in this
regard. Our recollection of your comment on this was that there were
four to six areas of dispute and that you would define the same.

We have at least two notices relating to arbitration one signed by you 
on behalf of your client dated 23rd December 1982 and snother sinned 
by D.J. Ireland on behalf of your client dated 7th January 1SS3. The 
first Notice purports to seek to arbitrate what is essentially a question 
of rctrospcctivity. Pursuant to that Notice your client is seeking to 
re-write the whole of the financial terms of an agreement which has 
been performed. The second Notice seeks to arbitrate the terms of
supply of the additional quantities of coal after December 19S2.' 50

Exhibit-"HI"

60
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EXHIBIT "HI"

In the Supreme
Court of 

Queensland
No. 10

Affidavit of 
Gary Neville

Maguire
with Exhibits 5/cssrs. Ssyir.r-.jy l-lulty ?. Co. 35th Tciiru^ry 19f-3 

20th June 1983 
(Contd.)

10

20

40

50

In respect of the flrr.t Notice our client's view is that your client has 
no ri£ht to arbitrate this issue and our client v/ill not agree to any 
such arbitration.

On the second matter our client does not concede at this time thnt your 
client has complied with the terms of the Contract giving rise to tho 
the right to arbitrate. We are still awaiting proper notice and proper 
definition of the issues.

V.'e reiterate that if there is to be an arbitration Mr. Hampson, Q.C. is 
perfectly acceptable to our. client.

Finally we .refer to the various complaints/comments that have emanated 
from you/your client rclctinr1, to this matter. .We confirm and your 
correspondence fortifies our view that the only way to avoid future 
iissent and confusion is for the matter to be dealt vith in writing 
oetveen the Solicitors. In view of vhat has transpired to date ve make 
no apology for this attitude.

Yours faithfully, 
WILLIAMS £ Y.'ILLUMS

30 per:

Exhibit 1! H1"

60
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IN T1!L Sl'l'RKW;. COURT 

OK QUEENSLAND

No. 902 of J<J83 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defcndcint

This and the preceding page are the paperwriting marked with the 

letter "Y.I" mentioned and referred to in the Affidavit of GARY 

NEVILLE MAGU1RE sworn herein before me this 20th day of June 

1983.

A justice of the Peace

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

50
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EXHIBIT "H2'

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits 

20th June 1983 ., r
(Contd ') ! 11.DCT.1963

10 I FIIED

15th February 19S3 LGW:VC QEGBS2?.0?7

1/CMD 

20

Messrs. Seymour Nulty tt Co.,
Solicitors,
Ninth Floor,
Citicorp House,
Cnr. George & Queen Streets,
BRISBANE.'4000.

Dear Sirs,

30 re: THE QUEENSLAND ELECTRICITY GEME1UTING BOARD - SOUTHER*' 
CROSS COLLIERIES PTY. LTD. - CONTRACT NO. CS29/3

As you are well aware it has consistently been our client's stated 
position that it will not agree to arbitrate any issue arising out of 
this Contract. The natter is presently before the Court and no discussions 
or negotiations will be entered Into pending a final decision by the. 
Courts.

Your statement as to agreement on our part relating to the appointment
of an arbitrator is totally false and in all the circumstances quite incredibl

40 Yours faithfully,
WILLIAMS S WILLIAMS

per:

50
' Exhibit "H2"

£<-. W-

60
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IN IKE SUPREME COUKT 

CF QUEENSLAND
No. 902 of )9B3

BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintifl

AND:

NEW HOPE COLLIERIES PTY. LTD.
Defendant

This is the paperwriting marked with the letter "I*!" mentioned an 

referred to in the Affidavit of GARY NEVILLE MAGU1RE sworn herei 

before me this 20th day of June 3983.

A Justice of the Peace

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983

20

30

40

50
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EXHIBIT "J"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits i 

20th June 19831 
(Contd.)

SJ.-YMOUK, IMULTY * Co.

M'.l II II I '.lit
n iiLoi'i 1 H>>i A:

t.H'I I.N A l,|l»i'Ut M

nx

10

15th February, 1

; OF'O'UECHSLASJD 
11.0CT.19B3

FILED

OtR HIT. I /Cj'iD

vouki.tr.

20
Messrs. William & Williams,
Solicitors,
18th floor,
National Australia Bank House,
Adelaide Street,
BRISI'A!15, • Q. • '4000

^ i 5 FH3 133 II

30

40

Dear Sirs, 

He:

Re:

Re:

Our clients: ••••Sonthem "Cross 'Collieries and' Key Hope 
Collieries ?ty."Ltq. 
Your client;- Q.'B.G.B.-

Arbitration Act 

Reference to Arbitration

In the above matters we forward herewith:-

D

2)

Copies of our letters (4) to the Secretary, Connittee of 
the Southern Queensland Branch of The Australasian 
Institute of Mining and Metallurgy;

•,

By way of service Notice pursuant to the Arbitration Act 
1975 (Section 17).

It seens to us that in the absence of. agreement the arbitrator 
should be appointed by the Committee of the Southern Queensland 
Branch for the time being of The Australasian Institute of Mining 
and Metallurgy [vide clause 1J.2(ii)]. In case that Committee is 
unable to act or for any other reason an arbitrator cannot be so 
appointed we serve you herewith with the Notice.

50

Yours Ca-i-thfully,

60

Exhibit ".T"
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]IJ THE SUPREME COURT 

OF QUEENSLAND

No. 902 of 1933 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the papcrwriting marked with the letter "J" mentioned IK 

referred to in the Affidavit of GARY NEVILLE MAGU1RE sworn here 

before me this 20th day of June 1933.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

P-

20

A Justice of the Peace 30

40

50

332.

60



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10
U'o:

1JCV3C7, 70 A.PM K/.70U

inn 17

ou?:?,:7 ;3l;>i:n ELECTRICITY
'.;.€/- .Vi'illians & °n'iJLlians,

'Australia Eanlc House, 
'Adelaide 'and CreeV. Streets, 

Q. 4000

-— 'Coal'SuVply Contract - CS/29/2 

Kftw Hope Collieries Pty. Ltd.

BOARD

EXHIBIT "Jr

20
TAKE NOTICE that NEW HOPE COLLIERIES' PTY.

30

40

LTD., a party to the above Coal Supply Contract to an 

"Agreement to Arbitrate" within the meaning of that 

term as used under the Arbitration Act 1973 (as 

amended) (hereinafter referred to as "the Act") to 

which Agreement you are the other party and which 

Agreement contains provision for arbitration in the 

terms of clause 13 HEREBY REQUIRES YOU, pursuant to.the 

Act, to concur in the appointment of an arbitrator 

pursuant to the provisions of the Act and advises you 

that if you do not BO concur within fourteen (14) clear 

days after the service of this Notice upon you it. is 

the intention of NEW HOPE COLLIERIES PTY. LTD. to apply 

to the Court for appointment of an arbitrator.

The "questions, disputes or differences" to be 

referred to arbitration are those set out in the 

attached Notice.

50
HEW HOPE COLLIERIES PTY. LTD. suggests the; 

appointment of C.E.K. Hampson Q.C. as s\ich arbitrator

Exhibit "Jl 1

60
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EXHIBIT "Jl"

ii; but will concidt-r any other person or 

perr.ons you nay nominate. KW HOPK COLLT 7?!U.-" PTY. 

LTD. understands you a^ree that there are questions of 

lav which arise in the arbitration and therefore the 

proviso to clause 13«2(ii) requiring the appointment of 

a ?arrister-at-Law practising in Brisbane to be the 

arbitrator.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary NeviDe

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DATED the 15th day of February, 198J.
20

NEW HOPS COLLIERIES 7TY. LTD. 

by its Solicitors,

SEYMOUR NULTY & CO.

30

The address for service of New Hope Collieries Pty. 

ltd. is care of its Solicitors, Messrs. Seymour Multy & 

Co. of 9th floor, Citicorp House, Cnr. Queen and George 

Streets, Brisbane.

40

Exhibit "Jl'

50
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60



EXHIBIT "Jl"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th Jupe 1983
(Contd.)

10

20

TO •. cn'i:i::;si.'\:;n

Co.il Em-ply Af)i-ot;m-.-rH _ CK /20/2 UK Vi\ r j oij
hot v'fto n _ Queens J dini _K 3 tif-Lt. j c i ty f-on-;r.~ TTnri
I'o.'ivd -jr 1"! Now Hope C:oJ J iori i;i )' iy. LLcTI "~

TAKE NOTTCi: that certain questions, disputes 

or differences having arisen between the Generating 

Board and Nev; Hope Collieries Pty. Ltd. upon or in 

relation to or in connexion with the said agreement 

which question dispute or difference cannot be resolved 

by the Generating Board and Hew Hope Collieries Pty. 

Ltd. NEW HOPE COLLIERIES PTY. LTD. (pursuant to clause 

13 of the said agreement) HEREHY GIVES NOTICE and calls. 

for the point or points at issue nominated in the 

schedule hereto to be referred to arbitration.

THE SCHEDULE

30

40

(a) Whether the escalation provisions, of the said 

agreement during all or part of that period of 

the said agreement until 31st December, "1982 

properly reflected the effects of changes in 

costs On the cost of producing and supplying 

coal under the said agreement during such 

periods and, if not, in whole or in part, the 

manner and extent to which such escalation 

provisions have failed to properly reflect the 

effects of changes in costs tin the cost of 

producing and supplying coal under the said 

agreement during such periods.

50
(b) Whether there should be any and if so what 

alterations in the price variation provisions

ExhiMt "Jl"

60

335.



EXHIBIT "Jl"

of tho said agreoii'cnt in rc^pocL of all or part of that 

period ot the agreement until 31st Decei.-.bcr, 1£C2.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DATED the 23rd day of December, 1982.

NEW HOPE COLLIERIES PTY. LTD. 

by its Solicitors,A 

SEYMOUR M'JLTV & CO. '

20

The address for service of Hew Hope Collieries Pty. 

Ltd. is at 9th floor, Citicorp House, Cnr. Queen and 

George Streets, Brisbane.
30

40

50

Exhibit "Jl"



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

IN THE SUPKEME CCWli'J 

OF QUEENSLAND

No. 902 of 3983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOAHD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding pages are the paperwriting marked villi 

the letter "Jl" mentioned and referred to in the Affidavit of GAPY 

NEVILLE MAGUIRE sworn herein before me this 20th day of Juiie 

1983.

r,

A Justice of the Peace

50

60
337.



EXHIBIT "J2'

To:

Re:

ll* ildJl I.; ••'•'•' 10" ACT U'73 

HOTICK TO AT') QUIT Ai<n 7KATOH

; 0^'oi.:fn^LA;-^t5on 17

! H.RCT i"^a '
0 TJSi'"":LA;rD ' ELECT I? I CITY C-^MSRATTWJ
C / - W i .' I i->\r.,3 <ji 

'.Rpl_5_ci«or«';r I 
Mat i 6'n^T~Au5Tralia Bank House, 
Adelaide and Creek Streets, 
_BT!I3BA'!?:, ____ 0. 4000

Coal Supply Contract - CS/29/2 

Key Hope Collieries Fty. Ltd.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

TAKE NOTICE that NEW ROPE COLLIERIES PTY. 20

LTD. , a party to the atove Coal Supply Contract to an 

"Agreement to Arbitrate" within the meaning of that 

term as used under the Arbitration Act 1973 (?-s 

aaendefi) (hereinafter referred to as "the Act") to 

which Agreeoent you are the other party and which 

Agreenent contains provision for arbitration in the 

terms of clause 13 HEREBY REQUIRES YOU, pursuant to the 

Act, to concur in the appointment of an arbitrator 

pursuant to the provisions of the Act and advises you 

that if you do not so concur within fourteen (14) clear 

days after the service of this Notice upon you it is 

the intention of NEW HOPS COLLIERIES PTY. LTD. to apply 

to the Court for appointment of an arbitrator.

30

40

The "questions, disputes or differences" to be 

referred to arbitration are those set out in the 

attached Notice.

?IKV? HOPE COLLIERIES PTY. LTD. sugaests the 

appointnent of C.E.K. Haapson Q.C. as such arbitrator

50

Exhibit "J2"
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EXHIBIT "J2'

10

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

: 2 :

an afortsaid but vj 11 consider ar;y othr.r person or 

pcrsoiio you uay nominate. I7vy,' HOPE COLLIS-H F.r: PTY. 

LTD. understands you agree that t'nere are questions of 

lav; vrhic'n r.risc in the arbitration and therefore the 

proviso to clause 13.2(ii) req\iirin£ the appointment of 

a B&rrister-at-Law practising in Brisbane to bo the 

arbitrator.

20
DATED the 15th day of February, 1933-

30

KEV/ ROPE COLLIERIES PTY. LTD. 

by its Solicitors,

SEYMOUR NULTY-& CO.

40

The address for service of New Hope Collieries Pty. 

Ltd. is care of its Solicitors, Messrs. Seymour Kulty & 

Co. of 9th floor, Citicorp House, Cnr. Queen and George 

Streets, Brisbane.

50

Exhibit "J2 1

60
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EXHIBIT "J2"

' i. V.HV,..:;.,,.i..' t° I '
(>.,i,.;.--"J ,., C.———••'•-••II

13 17 LC/.'.-Y S^IMPi. llv.'.:CH t 
QUL! ir.,1'..'/J 4301. AUilr.»,ilA

C.-MV-.-V-C. ——

I 1 '.) LOA. *7,
IK.WI.H. 1.1, <jl'S. /.'Jill

it 1 -.>.»•»— (07)re3 iuo

/« f/ie Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

TO: QUEENSI.A.ND ELECTRICITY GEt'ERATlNG HOARD

Coal Supply Agreement CS/29/?. as varied bet"een 

Queensland Electricity Generating Board and New nooa 

Collieries Vty. Ltd.

TAKE NOTICE that certain questions, disputes or 

differences having arisen between the Generating Board and New 

Hope Collieries Pty. Ltd. upon or in relation to or in connexion 

with the said agreement which question dispute or difference 

cannot be resolved by the Generating Board and New Hope 

Collieries Pty. Ltd. NEW HOPE COLLIERIES PTY. LTD. (pursuant to 

clause 13 of the said agreement) HEREBY GIVES NOTICE and calls 

for the point or points at issue nominated in the schedule hereto 

to be referred to arbitration.

20

30

THE SCHEDULE

The terms of supply of the additional quantities of coal after 

31st December, 1982 and, in particular, but without limitation 

the manner and extent to which the price or prices for such 

additional quantities of coal shall reflect all the changes in 

costs to NEW HOPE COLLIERIES PTY. LTD. including economies 

resulting from the amortisation of capital items still in use, 

technological advances, and items of expenditure not repeated, 

including the restoration of any open-cut workings for which 

special allowances have been made in the Base Price, as well as

Exhibit "J2»

40

50

340.
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EXHIBIT "J2"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

: 2 :

cliancjc-o in costs resulting frcm changes in mining conditions, new 
raining plant and tlie scale of operations.

D.-Vi'LD thi day of January, 1983.

HEW HOPE COLLIERIES PTY. LTD.

20

30

for D.J. Ireland, 

Company Secretary

40

50

Exhibit "J2 1

60
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IN THE suntp.r-.ii-. couin

OK QUEENSLAND

No. 902 of 

BETWEEN:

THE QUEENSLAND ELECTK1C1TY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the three preceding pages are the paperwriting marked 

with the letter "J2" mentioned and referred to in the Affida\/ of 

GARY NEVILLE MAGU1RE sworn herein before rne this 20th day of 

June 1933.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

A Justice of the Peace

20

30

40

50

60
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10

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Conid.)

or

ftp:

r. fJt;Uuii 17
i 11.0CT.1QI3 1

To: QUKliHELAJin ELECT RICI?'/ G}"!K!':A
!:(:7.T,.Viu.J_)a^_3 &. Wilijaas, 
—F> 6 ITc'i TT6 r'ri,
national Australia Bank House, 
Adelaide and Creek Streets, 
BRISEA'TS,____Q. 4000

Coal Supply Contract - CS/29/3 

SoutJ»ern Cross Collieries

POARD,

EXHIBIT "J3"

20

30

TAKE IIOTIC3 that SOUTHSR1T CROSS COLLIERIES, a 

party to the above Coal Supply Contract to an 

"Agreement to Arbitrate" within the neaning of that 

tern as used under the Arbitration Act 1973 (as 

anended) (hereinafter referred to as "the Act") to 

which Agreeoent you are the other party and which 

Agreement contains provision for arbitration in the 

terms of clause 13 HEREBY REQUIRES YOU, pursuant to the 

Act, to concur in the appointment of an arbitrator 

pursuant to the provisions of the Act and advises you 

that if you do not so concur within fourteen (14) clear 

days after the service of this Notice upon you it is 

the intention of SOUTHERN CROSS COLLIERIES to apply to 

the Court for appointment of an arbitrator.

50

The "questions, disputes or differences" to be 

referred to arbitration are those set out in the 

attached'Kotice.

SOUTHER;? CROSS COLLIERIES suggests the

appointment of C.E.K. Haeipson Q.C. as such arbitrator

Exhibit "JV1

60
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EXHIBIT "J3"

as aforesaid but will consider >iny other person or 

persons you r.ay nominate. SO>7TK>:?i-I CHOS3 COLLIER])::: 

understands; you agree that there are questions of law 

which arise in the arbitration and therefore the 

proviso to clause 13-2(ii) requiring the appointment of 

a Barrister-at-Law practising in Brisbane to be the 

arbitrator.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DATED the 15th day of February, 198?.
20

SOUTHERN CROSS COLLIERISS 

by its Solicitors,

SEYMOUR NULTY & CO.

/v-*=>
30

The address for service of Southern Cross Collieries is 

care of its Solicitors, Messrs. Seymour Nulty & Co. of
c

9th floor, Citicorp House, Cnr. Queen and George 

Streets, Brisbane.
40

Exhibit "J3 1

50
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EXHIBIT "J3"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary NevHle

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

r.o/- -
Cof'J __ S 
IK; i.v.'«;C!ii

i);:;J

Afirofmont. Cf'/?9/3 fii; vari rrj 
r. | <)M'I i; 1 i-ot r i c i ly ('trn'.T^ I ! iir: 
s! ;i Cross Coj 1 j crier.

TAKE HOTTCK that certain questions, disputer. 
or differences having arisen between the Generating 
Board and Southern Cross Collieries upon or in rcOation 
to or in connexion with the said agreement which 
question dispute or difference cannot be resolved by 
the Generating Board and Southern Cross Collieries 
SOUTHEK-i CROSS COLLIERIES (pursuant to clause 13 of the 
said agreement) HERKBY GIVES NOTICE and calls for the 
point or points at issue nominated in the schedule 
hereto to be referred to arbitration.

THE SCHEDULE

30

40

(a) Whether the escalation provisions of the said 

agreement during all or part of that period of 
the said agreement until 31st December, 1982 
properly reflected the effects of. changes in 

costs on the cost of producing and supplying 
coal under the said agreement during such 

periods; and, if not, in whole or in part, the 
manner and extent to which such escalation 
provisions have failed to properly reflect the 
effects of changes in costs tin the cost of 
producing and supplying coal under the said 

agreement during such periods.

50

(b) Whether there should be any and if so what 

alterations in the price variation provisions

Exhibit "J2"

60

345.



EXHIBIT "J3"

ot the co id ngrecmc-nL in respect of all or part of that 

period of the agreement until 3]st December, 19C2.

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DATED the 23rd day of December, 1982.

SOUTHERN CROSS COLLIERIES

its solicitors,.u-.x,
Nl/LTY £ (TO.

20

The address for service of Southern Cross Collieries is 

at 9th floor, Citicorp House, Cnr. Oueen and George 

Streets, Brisbane. 30

40

50

Exhibit "JV
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20

30

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Coritd.)

40

IK THE ?;i)ri:F.!.il- COUHT 

-OF QUEENSLAND

No. 902 of 19P3 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES T>TY. LTD.

Defendant

This and the three preceding pages are the paperwriting mar' 1 

with the letter "J3" mentioned and referred to in the Affidavit of 

GARY NEVILLE MAGUIRE sworn herein before me this 20th day of 

June 1983.

A Justice of the Peace

50

60
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EXHIBIT "J4"

To:

Re;

AH!iT7:-i,v.-]o:; A CT 107?
; ' ' J.'0'jM Sri' 70 AVrOTKT AiV!l].vr!/.70n

'..."c7-~- -~i-3.-l.i-«'."3 -ri-'.V i i i i ana , 
Solicitorn,
National Australia Bank House, 
Adelaide and Cret-k Streets, 

AnS, Q. 4000

Coal Supply Contract - C5/29/5 

Southern Cross Collieries

/« ?Ae Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

TAKE HOTICE that SOUTHERN CROSS COLLIERIES, a 

party to the above Coal Supply Contract to an 

"Agreeaent to Arbitrate" within the ceaning of that 

term as used under the Arbitration Act 1975 (as- 

anended) (hereinafter referred to as "the Act") to 

which Agreeoent you are the other party and which 

Agreement contains provision for arbitration in the 

terms of clause \1> HEREBY REQUIRES YOU, pursuant to the 

Act, to concur in the appointment of an arbitrator 

pursuant to .the provisions of the Act and advises you 

that if you do riT5t' so concur within fourteen (14) clear 

days after the service of this Notice upon you it is 

the intention of SOUTHERN CROSS COLLIERIES to apply to 

the Court for appointment of an arbitrator.

20

30

40

The "questions, disputes or differences" to be 

referred to arbitration are those set out in the 

attached Notice.

SOUTHERN CROSS COLLIERIES suggests the 

appointment of C.E.K. Hampson Q.C. as such arbitrator

Exhibit ».W

50

348.

60



EXHIBIT "J4"

10

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1933
(Contd.)

: 2 :

as aforesaid tut vill consider any other person or 

person:; you nay nominate. r.OUr.'HER:i CliOr-S COLLILRIKo 

understands you agree that there are questions of law 

which arise in the arbitration and therefore the 

proviso to clause 1J.2(ii) requiring the appointment of 

a Barrister-at-Lav; practising in Brisbane to be the 

arbitrator.

20 DATED the 15th day of February, 1983-

30

SOUTHERN CROSS COLLIERIES 

by its Solicitors,

SEYMOUR • ITULTY & CO.

*v-*O

40

The address for service of Southern Cross Collieries is

care of its Solicitors, Messrs. Seymour Nulty &. Co. of .?
9th floor, Citicorp House, Cnr. Queen and George 

Streets, Brisbane.

50

Exhibit "J4 1

60
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EXHIBIT "J4"

In the Supreme
Court of 

Queensland

>.•..•:.'i IiL 1 ;;." Ciu\'»> ('-.. r.u«i-.;:.J: ^'io-'"T" Affidavit of 
i".r••r.^-.-i's •" i»-»i... U'..ii iis».:cn. (...K. ij^i. AI-..TRMIA Gary Neville

r.<-;;l'f-< OII.C? — ltlr;/o...— !07|?:i IICO
13.17 icv/p.y STirri. IMWICH . ... ,s , .. .. 
OftriJiiAND «[>i AuiiKAii/ int. - w.-iort AA<««U With Exhibits

20th June 1983 
(Contd.)

TO: QUEC^r.LAJ.'D TLrCTRICITy GE>:i'.RATIKG DOAHD

Coal Supply Agreement C.S/2JJ/3 as varied batwuen 

land Electricity Generat.inq BosrtI and Southern

Cross Collieries

TAKE T30T1CE that certain questions, disputes or 20 

differences having arisen between the Generating Board and 

Southern Cross Collieries upon or in relation to or in connexion 

with the said agreement which question dispute or difference 

cannot be resolved by the Generating Board and Southern Cross 

Collieries SOUTHERN CROSS COLLIERIES (pursuant to clause 13 of

the said agreement) HEREBY GIVES NOTICE and calls for the point———————————————— 30

or points at issue nominated in the schedule hereto to be 

referred to arbitration.

THE SCHEDULE

The terms of supply of 'the additional quantities of coal after
40 31st December, 1982 and, in particular, but without limitation

the manner and extent to which the 'price or prices for such

additional quantities of coal shall reflect all the changes in

costs to SOUTHERN CROSS COLLIERIES including economies resulting

from the amortisation of capital items still in use,

technological advances, and items of expenditure not repeated,

including the restoration of any open-cut workings for which 50

special allowances have been made in the Base Price, as well as

changes in costs resulting
Exh'iMt "J-'l"

60

350.



EXHIBIT "J4"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville .,

Maguire : ' : 
with Exhibits 

20th June 1983
(Contd.) f roi;, changes in mining conditions, new reining plant and the sca)c

10 of opc-rations.

J22. tnis ^ftk. of January, 1903.

20
SOUTHERN CROSS COLLIERIES

30

For D.J. Ireland 

Company Secretary 

40

50

Exhibit "J4"
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)» TH1-: SUPREME COURT 

OK QUEENSLAND

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the three preceding pages are the paperwriting marked 

with the letter "J4" mentioned and referred to in the Affidavit of 

GARY NEVILLE MAGUIRE sworn herein before me this 20th day of 

June 19S3.

A Justice of. the Peace

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

50

352.

60



EXHIBIT "K"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10
17th February, 1983 LGW QEGB82666

1/CMD
Messrs. Seymour Nulty & Co.,
Solicitors,
Citicorp House,
Cnr. George & Queen Streets,
BRISBANE, 4000.

20
Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD - 
NEW HOPE COLLIERIES PTY. LTD.

re: ARBITRATION

We acknowledge receipt of your Notices pursuant to Section 17 of the Arbitration Act and a copy of the letter which you have forwarded to the Secretary of the Australasian Institute of Mining and Metallurgy. Before we advise our client in relation thereto we ask for the third time what it is that you are seeking to arbitrate. The correspondence and Notices imply that you are seeking two arbitrations:

(i) In respect of the terms of the supply of coal after 31st December 1982; and

(ii) In respect of the financial terms of the Agreement during the five years completed on 31st December 1982.

40 Is this correct?

Are you seeking to arbitrate other matters?

We remind you of your undertaking to answer our two previous queries in this regard. If you can confirm the above we will be able to advise our client as to its position. If not we will bring the appropriate applications to the Court.

re: THE ORDER - IN-COUNCIL
50

We acknowledge receipt of your latest letter of 10th February 1983 togetherwith enclosures. We agree with the position as stated by the Crown Solicitor.

../2 Exhibit "K"

60
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EXHIBIT "K"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits 

20th June 1983 
(Contd.]| 0

Our view is that the Order-in-Council is only a preliminary 
administrative step to a further reorganisation of the industry with 
a view to amalgamating the State Electricity Commission and The 
Queensland Electricity Generating Board. The Queensland Electricity 
Generating Board has not been abolished as an electricity authority. The 
Order was to substitute the Commissioner for the members of the Board.

If the Electricity Act is re-written to amalgamate the various authorities 
it should (as it did in 1976) include transitional provisions to cover the 
sort of interim situation which you seem to be adverting to. As to your 
reference to discussions between us and the Crown Law Office on the subject 
we have no idea of what you are referring to.

As far as we are concerned we see no necessity to join the State 
Electricity Commission.

Yours faithfully, 
WILLIAMS & WILLIAMS

per:

20

30

40

Exhibit "K"

50

60
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

IN THE SUPREME COURT

OF QUEENSLAND No. 902 of 1983

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff 

20 AND:

NEW HOPE COLLIERIES PTY. LTD.
Defendant

This and the preceding page are the paper writing marked with the 
letter "K" mentioned and referred to in the Affidavit of GARY NEVILLE 
MAGUIRE sworn herein before me this 20th day of June 1983.

30

A Justice of the Peace

40

50

60
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EXHIBIT "Kl'

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

17th February, 1983 LGW: VC QEGB822067

1/CMD

Messrs. Seymour Nulty & Co.,
Solicitors,
Ninth Floor,
Citicorp House, 2Q
Cnr. George & Queen Streets,
BRISBANE, 4000.

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD 
AND SOUTHERN CROSS COLLIERIES - ARBITRATION

Our client's position is that you have no right to arbitrate this claim
while the matter is still before the Court. It is our client's view that 30
the Contract has expired and that no arbitration will be entered into.
This matter will however be resolved when the Appeal is heard.

Yours faithfully, 
WILLIAMS & WILLIAMS

per:

Exhibit "Kl"
40

50

60

356.



In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IN THE SUIMUIMF. CODKT 

01- QUEENSLAND
No. 902 of iyS3

BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "Kl" mentioned and 

referred to in the Affidavit of GARY NEVILLE .MAGUIRE sworn 

before me this 20th day of June 1983.

30
A Justice of the Peace

40

50

60
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EXHIBIT "L"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

18th February 1983 LGW QEGB822067

ATTENTION: MR. R. COLEMAN

The Secretary,
Australasian Institute of Mining and

Metallurgy, 20 
C/-Queensland Institute of Technology, 
George Street, 
BRISBANE, 4000.

Dear Sir,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD - NEW HOPE 
COLLIERIES PTY. LTD. - COAL SUPPLY AGREEMENT CS29/2

We have been supplied with a copy of Seymour Nulty & Co.'s letters to you 
of 15th February 1983.

Our client has for some months been seeking clarification of what it is New 
Hope Collieries Pty. Ltd. are attempting to arbitrate. The letters seem to 
imply that they are seeking two arbitrations arising out of the Coal Supply 
Agreement.

Our client's attitude is that it will not agree to arbitrate until it has 
proper definition of the matters which are sought to be arbitrated and until
it can be satisfied on legal advice that it is obliged to arbitrate.

40
As you will appreciate before our client is obliged to consider the 
appointment of an arbitrator certain procedural steps in relation to 
disputes and the like have to be complied with.

We are writing to enquire whether it is your Association's intention to deal 
with the question of an arbitration and if so when. We should also say that 
our client has been served with Notices under the Arbitration Act which 
provide that if no arbitration is agreed within fourteen days then New Hope 
Collieries Pty. Ltd. can apply to the Court for an order.

50

Exhibit "L"

60
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EXHIBIT "L"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

Our client will not agree to any appointment at this time.

Yours faithfully, 
WILLIAMS & WILLIAMS

per: 
20

30

Exhibit "L"
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IN THE 5l!I'l;EMK COUKT 

OF QUKEK'SLAKD

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding page are the paperwriting marked with he 

letter "L" mentioned and referred to in the Affidavit of GAMY 

NEVILLE MAGUIRE sworn herein before me this 20th day of June 

1963.

A Justice of the Peace

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10
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EXHIBIT "LI'

In the Supreme
Court of 

Queensland
No. 10

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

18th February 1983 LGW QEGB822067

ATTENTION: MR. R. COLEMAN

20

The Secretary,
Australasian Institute of Mining and

Metallurgy,
C/-Queensland Institute of Technology, 
George Street, 
BRISBANE, 4000.

Dear Sir,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD
SOUTHERN CROSS COLLIERIES - COAL SUPPLY AGREEMENT CS29/3

Our client sees no obligation to arbitrate this matter and that specific 
30 issue is presently being considered by the Supreme Court of Queensland. A 

decision was made on the point by Mr. Justice Dunn in December last year 
which is presently on appeal to the Full Court of Queensland.

Additionally any arbitration as sought by Southern Cross necessarily deals 
with matters which are subject to decision by the Full Court and our client 
will not agree to nor observe the appointment of an arbitrator while the 
matter is before the Court.

We draw these matters to your attention in the event that your Association 
.- were disposed to make some appointment at the request of the Solicitors for 

Southern Cross.

We do not believe they have properly stated the position to you in the 
correspondence which has been forwarded to you to date.

Yours faithfully, 
WILLIAMS & WILLIAMS

50 per:

Exhibit "LI"

60
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10 
IN THE Sl!M;U:E COUKT

OF QUEENSLAND

No. 907 of 1983

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOAUU

Plaintiff

AND: 20 

NEW HOFE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "LI" mentioned am 

referred to in the Affidavit of GARY NEVILLE MAGU1FE sworn H ii 

before me this 20th day of June 1983-

30

A Justice of the Peace

40
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EXHIBIT "M'

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

TIU.MT! r r* i nv. u_
I.I VIN r.il.V ?>'.M 
»l NUYJ M-DON-A.I1>

February, 1933

MOUa. NlJLTV \ CO.
SOLICITORS

SIN 1 II I I <>OU
ciii'.''".r n.n,".;.

CSV, gi.U.*- •'- (.LOltCI. STUITS 
'

11.0CT.1B63
FILED 
E'f'Ai

DELIVERY

J/CHD

Messrs. Williams & Williams,
Solicitors,
18th floor, National Bank House,
Adelaide and Creek Streets,
BRISBANE,_____Q. 4000

FT. f' »"*v ""-^ «-»i •-*•——i r——k«niHL^-cij-r^

50

Dear Sirs,

Re; Hew Hope Collieries Pty. Ltd. and the Queensland 
Electricity Generating Board

Re: Arbitration

We refer to your letter to us of the 17th February herein. 
Concerning the matter of arbitration we would refer you to the 
Notices dated the 23rd December, 1982 and the 7th January, 1983 
respectively and our letter to you of the 4th February, 1983. We 
feel that these Notices and the letter set out fully the matters 
our client desires to arbitrate and clearly these are matters 
which the arbitration provisions of the subject agreement 
contemplate should be referred to arbitration.

Our letter of the 4th February was written in reply to your 
request for details of the matters to be submitted to 
arbitration. Your letter suggests that our letters and Notice 
imply we are seeking two (2) arbitrations:-

1) In respect of the' terms of the supply of coal after 31st 
December, 1982; and

2) In respect of the financial terms of the Agreement 
during the five years completed on 31st December, 1982.

We would not entitle the matters to go to arbitration under 
either of the foregoing headings but would say the matters to be 
arbitrated are those set out in the Notices above referred to in 
our letter of the 4th February. You may entitle them as you 
wish.

We will submit to you, within the next few days, a draft Deed of 
Reference to Arbitration. You might care to seek to amend the 
same and that could well resolve the queries which you seem to 
have. Any undertakings we gave we consider we have satisfied.

Yours* faithfully,
SETHOUR NUUT? U CO. Exhibit "M 1
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits 

20th June 1983 
(Contd.)^

IN T11K SHrKEV.iL COl'Hi 

OK Qt'H-.NSLAKU

h'o. 902 of 19S3 

BO WEEN:

THE QUEENSLAND ELECTRICITY GENERATING 130ARD
20 

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "M ' mentioned 

and referred to in the Affidavit of GARY NEVILLE MAGUIRE swopij 

herein before me this 20th day of June 1983. 30

A Justice of the Peace

40

50
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EXHIBIT "Ml'

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

snucnuics
CHA.HLI I t- iLYMOUR 
T1IOM4W. NULTV. U_B 
HI VIS |- STAKUltH 
WIWVJ MtUONALD

25th February, 1983

in i PMOST 2i) mi 
POSTAL AIJUM.SV i'-)\ in.(,i- t ,

ounm-F. 1/CMD

VOUR REr.

DELIVERY

20

Messrs. Williams 6 Williams, 
Solicitors, 
18th floor. 
National Bank House, 
Adelaide and Creek Streets, 
BRISBANE, Q. 4000

t*"^ ^^ >"x [—— Tn /Tr~~" .——vi P i' r- f ".•IT'' MI "I rfru( ! (r—————— ———'———\\\ !

|L' -, : - --- ,--.~ ijjj

30

40

50

Dear Sirs, 

Re:

Re:

Southern Cross Collieries and the Queensland Electricity 
Generating Board

Arbitration

We refer to your letter of the 18th February last concerning the 
above matters.

It is our client's contention:-

(a) That the matters to be arbitrated and as set out in our 
client's Notice to your client of the 23rd December, 
last have nothing to do with and are completely 
independent of the matters involved in the appeal from 
the decision of Dunn J. AND

(b) Such matters should proceed to arbitration forthwith.

As to the matters to be arbitrated and detailed in our Notice to 
you of 7th January, 1983 it is possible that a successful appeal 
from the decision of Dunn J. might affect the matters to be 
arbitrated. At the same time our client is entitled to the 
benefit of the judgment of Dunn J. while it stands and it is our 
contention that your client cannot delay arbitration pending the 
outcome of an appeal which might be some months away.

Our seeking to refer the matter to arbitration does not involve 
your client conceding any matter subject to appeal.

We suggest that' the most appropriate course would be for the 
arbitration to proceed in the preliminary stages at least. When 
a hearing is imminent (dependent upon the then state of "your 
appeal) our respective clients can consider their positions 
then. Kindly advise us of your attitude towards this suggestion.

Yours faithfully, 
SEYHOOR NULTY^£\CO.

Exhibit "Ml"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

IN THE SUPREME COURT 

OF QUEENSLAND
No. 902 of 1933

BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.
Defendant

This is the paperwriting marked with the letter "Ml " mention^- 

and referred to in the Affidavit of GARY NEVILLE MAGU1RE sworn 

herein before me this 20th day of June 1933.

20

30

A lustice of the Peace

40
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EXHIBIT "N"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire ..,
with Exhibits £ liuau

20th June 1983 THO«»»A

SEYMOUR, NUI.TY & Co.
•.OLicrrosis

(Contd.)
1 LN-OV J. MrUUNALD

10

KIVTII HOOH
cnicuHr Mousr. TLLtPllONt 211 Mil 

PUUAL AODH15V »OX 111. C P.O.
•KJSBANL- > ' .'fciflC v'

i OF QUEENSLAND 
i 11. OCT. 1983

QUI

FILED BRISBANE Y0im

1/CMD

25th February, 1983

PERSONAL

20
Mr. R. Webster, 
17th floor, 
M.I.H. Building, 
Ann Street, 
BRISBANE,_____Q. 4000

30

40

Dear Sir,

Ret Our clients; New Hope Collieries Pty. Ltd, and Southern 
Cross Collieries

We write to you as President of the Australasian. Institute of 
Mining and Metallurgy.

We would confirm that through an inadvertance on our parts two-.(2) of the Notices attached to our letters of the -15th February addressed to the secretary of your Institute were incorrect in that they contained in their last line, the date the 23rd December, 1982 whereas such date should have read the 7th January, 1983.

We cannot see that any party is prejudiced or affected by this error. We confirm we have now corrected same by replacing these Notices with two (2) Notices showing the correct date (copies attached).

We will send a copy of this letter to the Solicitors for the Q.E.G.B., Messrs. Williams & Williams. We would appreciate an advice, as soon as possible, as to your Committee's decision on 
matters raised in our earlier letters.

Yours faithfully, 
SEYMOUR NULTY & CO. Enc. [2]

50

c.c. Williams & Williams

Exhibit "N"
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EXHIBIT "N*

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire 
with Exhibits'To: MEW ROPE COLLIERIES PTY. LTD. 20thJune 1983 C/- Sc-ycour TJulty &. Co., (Contd.) 

Solicitors, 10 Cnr. Queen and George Streets, 
BRISBANE," • -Q. " "4000

And to: QITEEHSLAHD ELECTRICITY GENERATING BOARD, 
C/- Williams & Williams, 
Solictors, 
18th floor,
National Australia Bank, 
Adelaide Street, 
BRISBANE, • Q. 4000

20

TAKE NOTICE that pursuant to a resolution passed on 
the day of , 1983 the Committee of the 
Southern Branch of the Australian Institute of Mining and 
Metallurgy having been requested so to do by New Hope Collieries 
Pty. Ltd. APPOINTS Mr. C.E.K. Hampson Q.C. arbitrator in respect
of the questions disputes or differences the subject of the

30
attached notice by New Hope Collieries Pty. Ltd. dated 7th 
January, 1983-

The---Coamittee---for "the ---Southern 

Queensland''•••• •'Branch •••• "of" • -"the

Australasian -• Institute••-of •• Mining
40and -Metallurgy

per:

Chairman

50

Exhibit "N"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

-To:

And to:

SOUTHERN nS COLLJEHIKS
C/- Seymour Nulty & Co.,
Solicitors,
Cnr. Queen and George Streets,
BRISBANE, Q. ____ 4000

KLECTRICITY GENERATING BOARD, 
C/- Williams & Williama, 
Solictors, 
18th floor,
National Australia Bank, 
Adelaide Street, BRISBANE, •••••• <)•.-•--• -4000

20

30

TAKE--NOTICE that pursuant to a resolution passed on 

the day of , 1983 the Committee of the 

Southern Branch of the Australian Institute of Mining and 

Metallurgy having been requested BO to do by Southern Cross 

Collieries APPOINTS Mr. C.E.K. Hampson Q.C. arbitrator in respect 

of the questions disputes or differences the subject of the 

attached notice by Southern Cross Collieries dated 7th January, 

1983.

40

The- Committee-- for 'the "Southern

Queensland ••Branch " •• of the

Australasian " Institute•• of Mining 

and Metallurgy

per:

50

Chairman

Exhibit "N"
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IN THE SUPREME COURT

OF QUEENSLAND

No. 902 of 1983

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding two pages are the paperwriting marked 

with the letter "N" mentioned and referred to in the Affidavit 01 

GARY NEVILLE MAGU1RE sworn herein before me this 20th day of 

June 1983.

\ of.
A Justice of the Peace

In the Supreme
Court of 

Queensland
No. 10

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10
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50
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EXHIBIT "O"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

28th February, 1983 LGW:GRC:QEGD822 
1/CMD

20

30

40

50

Messrs Seymour Nulty & Co., DELIVER
Solicitors,
Citicorp House,
Cnr.Queen & George Streets,
BRISBANE. 4000

Dear Sirs,

re: The Queensland Electricity Generating Board - New Hope 
Collieries Pty. Ltd.

re: Arbitration

We have your letter of the 25th February, 1983 in relation 
to this matter.

We remind you that you are obliged in terms of Clause 13 
of the Agreement between our respect clients', to specify the 
nature of any question, dispute or difference which you are seeking 
to arbitrate. We still find the two matters outlined in your 
letter of the 25th February, to be imprecise, however, doing the 
best we can to interpret what it is that you are seeking to 
arbitrate, we take it that your reference to "the terms of the 
supply of coal after the 31st December, 1982", simply refers to 
the price of coal supplied after that time. We take it that 
there is no dispute in relation to quantities or any other matter 
other than price.

In respect to the second point, namely, the financial terms 
of the agreement during the five (5) years completed on the 31st 
December, 1982, we again have no idea over what period you are 
seeking to arbitrate, or what it is that you contend "the 
financial terms of the agreement", are. In any event, it probably 
matters little, because our client does not propose to enter into 
any arbitration on that issue, and is taking the necessary steps 
to protect its rights in that regard.

In respect of the first issue, and on the basis that the only 
matter your client is seeking to arbitrate is the question of 
price, we advise that our client would be prepared to agree to

Exhibit "0"
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EXHIBIT "0"

Messrs Seymour Nulty & Co. 28th February, 1983

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

an arbitration or determination of the price, subject to 
compliance by your client with its obligations under the contract. 
In this regard, we are instructed that your client has not 
provided to our client, sufficient or adequate information, to 
enable our client to conduct a review of the price formula, nor 
to consider properly any demand made by your client for an 
increase in price. The reviews conducted by our client to date, 
certainly do not justify an increase, but a decrease.

However, in an endeavour to obtain some resolution to the various 
demands that have been made upon our client, our client advises 
that it will agree to an arbitration on the issues, subject to 
compliance by your client with the terms of the contract. It is 
our client's view, that as the only issue to be determined, is 
that of price, then the proper arbitrator is clearly the Queensland 
Coal Board, or its properly qualified nominee.

We would appreciate your confirmation of the enclosed, and your 
advices to the acceptance by your client as the Coal Board for 
the purposes of the arbitration.

Your early response would be appreciated.

Yours faithfully, 
WILLIAMS & WILLIAMS

20

30

Per:

40

50

Exhibit "0"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

IN THE SUPREME COURT 

OF QUEENSLAND

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding page are the paperwriting marked with the 

letter "0" mentioned and referred to in the Affidavit of GARY \. 

NEVILLE MAGUIRE sworn herein before me this 20th day of June 

1983.
30

40

50

A Justice of the Peace
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EXHIBIT "Ol"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

28th February, 1983 LGW:GRC:QEGD82206 
1/CMD

Messrs Seymour Nulty & Co., DELIVER
Solicitors,
Citicorp House,
Cnr.Queen & George Streets,
BRISBANE. 4000

Dear Sirs,

re: The Queensland Electricity Generating Board - 
Southern Cross Collieries

re: Arbitration

We reiterate on behalf of our client the attitude previously 
expressed, namely, that our client will entertain no question of 
arbitration until the issues before the Court are disposed of.

Your proposals to advance the matter to a preliminary stage of 
arbitration, are in our view, simply an unnecessary expense.

As previously advised, we shall be applying for a stay of proceedings 
in this matter.

Yours faithfully, 
WILLIAMS & WILLIAMS

20

30

40

Per:

50

Exhibit "01'
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THE SUPREME COURT 

OF QUEENSLAND

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "01" mentioned ant 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn h :in 

before me this 20th day of June 1983-

30

40

50

A Justice of the Peace
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EXHIBIT "P"

In the Supreme
Court of 

Queensland
No. 10

_„ . . . . . r ,,. . , x , .. Affidavit of 
The Australasian Inslilule ol Mining and .Mcl.-illiir^v GaryNevflle
Hr»l) OITirt: Ouiilet Ru>< Hnutc. HI Hoy«l Ttnilf. P»Tl\ill«. Vin..ri«. Amlmli.. .vi«; MaglUTC

— with Exhibits

:'- ::r i';;.-.i COURT SO'JTHERN OJEENSLAND BKANCH \ 'b* (r^A?

EENSLAND T iwnt^

-AUSlMAMtT". Mclbuunii 
1.1.1 A«..m A»!)S31

CRW/LAD

February 29, 1983

Williams & Williams 
Solicitors 
G.P.O. Box 381 
Brisbane QLD 4001

FILED

BRISBANE

20

Dear Sir.

Re your letters QEGB 822067 dated February 18, 1983

At a committee meeting of the Southern Queensland Branch of the 
Australasian Institute of Mining and Metallurgy held in Brisbane on 
February 28, 1983 your letters, together with those from Seymour Nulty & 
Coirpany were tabled.

It was concluded, after referring to the Bye-Laws of the Institute, and 
specifically Bye-Law Ho. 67 which states

•No committee shall publish or communicate to any party or parties 
who are not members of the Institute any matter which may purport to 
represent the policy of the Institute, or any Branch or Division, 
without the expressed sanction of the Council."

that the ccCTnittee is unable to act regarding the appointment of the 
Arbitrator. Th*5 documents have been forwarded to the Chief Executive 
Officer of the Institute, Mr. W.E. Vance for consideration by Council.

Yours sincerely,

30

40

C.R. Webster
Chairman, Southern Queensland Branch
Aus.I.M.M.
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In the Supreme
Court of 

Queensland
No. 10

Affidavit of 
Gary Neville

Maguire 
with Exhibits

Or DUEEKSLflND

No. 902 of 1933
BETUEEN:

AND;

THE QUEENSLAND ELECTRICITY GEMMATING BOARD

HOPE COLLIERIES PTY. LTD.

Plaintiff

Defendant

30

This is the paperuriting marked with the letter "P" mentioned and referred to 

in the Affidavit of GflRY NEVILLE PiAGUIRE sworn herein before me this 20th day 

of June 1983.

jf--'
fl Justice of the Pea ce
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EXHIBIT "Q"

CHAklU L SrYMOUft 

• THOMAS A. NULTY.J, 
£<«VIN 9. CTAND

VENDY J UrDONALD
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SEYMOUR, NULTY & Co.
soucrroRS
NINTH FLOOR

CmCONf HOUSE
CNIL QUEEN ft CtORCE STREETS
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TlLtrilONL 111 H»
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• NISUANC.
OLD *MI

DX NIK

•••^•i-'-iAt COURT 
1 "7)F QUEENSLAND

1 11.0CT.1983

4th March, 198j2
FILED 

BRISBANE.

1/CMD

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

DELIVERY

Messrs. Williams & Williams,
Solicitors,
18th floor.
National Australia Bank House,
255 Adelaide Street,
BRISBANE,____Q. 4000

Dear Sirs,

Re; New Hope Collieries Pty. Ltd.

We refer to your letter dated 28th February, 1983 relating to 
this matter. Our instructions are:-

1. It is not correct to say that "the terras of supply of 
coal after 31st December, 1982" refer only to "the price 
of coal supplied after that time".

The terms of clauses 2.5, 8.7 and 9.1 of the Coal Supply 
Agreement CS/29/2 make it apparent that the terras of the 
supply of the quantities of coal include not merely 
price, but also provision for variation in price. It 
may be that other matters are involved, but since 
nothing has been agreed between the parties, it is 
impossible to deal with the matter more precisely.

2. Our clients do not agree that the Queensland Coal Board, 
or its nominee, is an appropriate arbitrator indeed the 
adoption of such a course seems quite inappropriate.

3. In relation to what your letter described as "the 
financial terms of the agreement during the five (5) 
years completed on the 31st December, 1982" there is 
little point in discussing the matter further in view of 
the fact that your client does not propose to enter into 
any arbitration on the issues.

We are serving herewith a Summons and Affidavit in support 
returnable before Dunn J. at 10.00 a.m. on 14th March next.

Yours faithfully, ~
Enc. (2)

Exhibit "Q"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THU SUrKEMK COUl:T 

OF QUKF.NSLAND

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "Q" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herein 

before me this 20th day of June 1983.

30

40

50

A justice of the Peace
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EXHIBIT "R"

1IIOMUA. Kl-LTY.LUH 
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1/CMD

//? f/ie Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

10th March, 1983

DELIVERY

Messrs. Williams & Williams,
Solicitors,
18th floor,
National Australia Bank,
Adelaide Street,
BRISBANE,____Q. 4000

20

Dear Sirs,

Re: Arbitration — Q.E.G.B., Southern Cross and New Hope

We sent you copies of our letters .of 15th February to the 
Australasian Institute of Mining and Metallurgy. We understand 
you wrote to them as well but did not extend to us • the same 
courtesy.

Would you kindly let us have copies of your letters-, to the 
Institute.

30

Yours faithfully, 
SEYMOUR/TTOLTY S^

40

50

Exhibit "R"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THE SUPREME COURT 

OF QUEENSLAND
No. 902 of 1983

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "R" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn heleii 

before me this 20th day of June 1983.

30

40

50

A justice of the Peace

60
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EXHIBIT "S"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Nevflle

Maguire
with Exhibits

20th June 1983
(Contd.)

10

llth March, 1983 LGW:VC QEGB822067 
1/CMD

Messrs Seymour Nulty & Co.,
Solicitors, „
Citicorp House,
Cnr.Queen & George Streets,
BRISBANE. 4000

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD
YOUR CLIENT: NEW HOPE COLLIERIES PTY. LTD. - ARBITRATION

We have your letter of 10th March 1983. We would have thought this
is a dead issue by now and do not propose to waste costs by a ceaseless 30
exchange of paper.

Your request is denied

Yours faithfully, 
WILLIAMS & WILLIAMS

Per: 40

50

Exhibit "S 1
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THE SUPREME COURT 

OF QUEENSLAND

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "S" mentioned 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herein 

before me this 20th day of June 1983.

30

40

50

A Justice of the Peace
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EXHIBIT "SI"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983

llth March, 1983 LGW:VC QEGB822067
1/CMD

Messrs Seymour Nulty & Co.,
Solicitors,
Citicorp House, 20
Cnr. Queen & George Streets,
BRISBANE. 4000

Dear Sirs,

re: SOUTHERN CROSS COLLIERIES - ARBITRATION

We have your letter of 10th March 1983. We would have thought this
is a dead issue by now and do not propose to waste costs by a ceaseless
exchange of paper. 30

Your request is denied

Yours faithfully, 
WILLIAMS & WILLIAMS

Per:

40

50

Exhibit "SI"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THE SUPREME COURT

OF QUEENSLAND

No. 902 of 1983

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "SI" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn haw:in 

before me this 20th day of June 1983.

30

40

50

A Justice of the Peace
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EXHIBIT "T"

In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

The Australasian Institute of Mining and Metallurgy Maguire
VOU-n with Exhibits

11 o I Hod OScc: Cluoiu Hois lloiut,' 191 Hoya] I'jradc, Tarkiillc, Victoria 3052, Auilu!J3 20th June 1983

.1983
TU-tPHQNf : 347 iltt, FILED Foiliil AdJttii: P.O. Ooi 310. Carlion South 

Victoria 3053. AuMoVia

Telex: Ausim AA33552

2.25/WEV:JMW
Your Ref:"1/AW/CMD

31 March 1983

Seymour, Nulty 6 Co.,
Solicitors,
G.P.O. Box 535,
BRISBANE________QLD 4001.

20

Dear Sirs,

Re: Contract CS/29/3 dated 12 July 1978 between 
Southern Cross Collieries and the Queensland 
Electricity Generating Board 30

We have received your letter dated 15 February 1983. The.Committee 
of the Southern Queensland Branch does not consider it is competent 
to appoint an Arbitrator under the terms of the agreement as set 
out in your letter.

We have forwarded a copy of this letter to Messrs. Williams 
It Williams for their information.

Yours faithfully,

c.c.to: Messrs. Williams & Williams

Chairman
Southern Queensland Branch 
The Australasian Institute of 

Mining and Metallurgy.

Exhibit "T"
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In the Supreme
Court of 

Queensland
No. 10 

Affidavit of 
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THE SUPREME .COURT 

OF QUEENSLAND

No. 902 of 1983 

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "T" mentioned and 

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn Mfc-ir 

before me this 20th day of June 1983.

30
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50

A Justice of the Peace
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.AFFIDAVIT BY
CHARLES LINLEY

SEYMOUR NULTY & 
:o., Solicitors, 
<th floor, 
^iticorp House, 
'nr. Queen and 
;eorge Streets, 
RISBANE.

el: 221 5033

LS: C. ~>
58 20jun83Ii]
AffCLSQ902]

No. 11
Affidavit of Charles Linley Seymour - 20th June 1983

IN THE SUPREME COURT

OF QUEENSLAND j ]] 

.BETWEEN: / FILED
I

QUEENSLAND""

i 

''NO/ 902 of 1983

' GENERATING BOARD

AND:

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant
I, CHARLES LINLEY SEYMOUR of 311 Cavendish 

Road, Coorparoo, Brisbane in the State of Queensland, 
Solicitor, being duly sworn, make oath and say as 
follows:-

1. I am a Solicitor of the Supreme Court of 
Queensland and a member of the firm of Seymour Nulty & 
Co., Solicitors.

2. I have the carriage of this action on behalf 
of the abovenamed Defendant. I am duly authorised to 
make this affidavit.

3. In the month of January, 1983 I contacted 
C.E.K. Hampson Q.C. and enquired as to his availability 
to act as arbitrator in the matters in dispute between 
the Queensland Electricity Generating Board on the one 
hand and New Hope Collieries Pty. Ltd. and Southern 
Cross Collieries on the other.
4. I did not discuss the matters of • substance 
with Mr. Hampson.

FIRST SHEET

Deponent

In the Supreme
Court of 

Queensland

No. 11
Affidavit of

Charles Linley
Seymour

with Exhibits
20th June 1983
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In the Supreme
Court of 

Queensland
No. 11

Affidavit of
Charles Linley

Seymour

20th June 1983 
(Contd.)

10

20

30

5. Kr. Hampson advised me that he would be 

available early in the year 1983 to act as such 

arbitrator, and he consented to act in such capacity.

6. As an initial step in the proposed arbitration 

I arranged with Mr. Hampson for the respective parties 

to call upon hire at some time early in the month of 

February on a Friday (to be arranged) to arrange a 

calendar and/or programme for the said arbitration. 

7. Subsequently, early in the month of February, 

1983 1 again confirmed with Mr. Hampson that he was 

prepared to act as such arbitrator as aforesaid.

ALL the facts and circumstances above referred 

to are within my own knowledge save such as are deposed 

to from information only and my means of knowledge and 

sources of information appear on the face of this my 

affidavit.

SWORN by the abovenamed ) 

Deponent at Brisbane this 

20th day of June, 1983 

before me: )

)

) f I I\_^~ LJi-s — '•>
) ^"^ ' ]

us/tice of the Peafce
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No. 12 

Affidavit of Charles Linley Seymour with Exhibits - 20th June 1983

IN THE SUPREME COURT ;., . . . ..HIM"

OF QUEENSLAND

BETWEEN:

QUEENS!

OF CUTCf'SLAKI) 1 
11 nr.7 1CJRR.O. P02 of 1983

FILED 
BRISBANE 1 

.SRI) JiLEUTRNJlTY UENERAT I NG BOARD

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983

10

CHARLES LINLEY 
SEYMOUR

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

I, CHARLES LINLEY SEYMOUR of 311 Cavendish 

Coorparoo, Brisbane in the State of Queensland, 

Solicitor, being duly sworn, make oath and say as 

AFFIDAVIT___BY follows:-
1 TNT.FY

1 . 1 an a Solicitor of the Supreme Court of 

Queensland and a member of the firm of Seymour Nulty & 

Co., Solicitors.

2. I have the carriage of these actions on behalf 

of the abovenamed Defendant. I am duly authorised to 

make this affidavit.

3. Now produced and shown to me and marked

respectively with the letters and figures "A", "A1" and

"A2" are true copies of:

"A" Copy of letter I caused to be written to the 

Secretary, the Committee of the Queensland 

Branch Australian Institute of Mining and 

Metallurgy;

"A1" Copy draft notice addressed to both the

FIRST SHEET

SEYMOUR NULTY & 
CO., Solicitors, 
Wh floor, 
Citicorp House, 
Cnr. Queen and 
George Streets, 
BRI \NE.

Tel: 221 5033

CLS:CMD
CS8
[AffCLSQEGB]
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Deponent A Justice of the Peace
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Unley

Seymour
with Exhibits

20th June 1983
(Contd.)

50

abovenamed Plaintiff and the abovc'iiamed 

Defendant to be given by the Committee; 

"A2" Copy of Notice referring certain questions, 

disputes or differences to arbitration.

4. Now produced and shown to me and marked

respectively with the letters and figures "B", "B1" and
"B2":

"B" Copy of letter 1 caused to be written to the 

Secretary, the Committee of the Queensland 

Branch Australian Institute of Mining and 

Metallurgy;

"B1" Copy draft notice addressed to both the 

abovenamed Plaintiff and the abovenamed 

Defendant to be given by the Committee;

"B2" Copy of Notice referring certain questions, 

disputes or differences to arbitration.

5. Now produced and shown to me and marked with 
the letter "C" is a true copy of a letter which I 

caused to be written and which I delivered to R. 

Webster, Chairman of the Australian Institute of Mining 

and Metallurgy dated the 25th February, 1983.

6. On or about the 25th February, 1983 I 

discussed the subject matter with the said R. 

Webster. He advised me and/or said to me words to the 

following effect:

(a) That his Committee was meeting on the 28th 

February, 1983;

SECOND SHEET

Deponent A Justice of the Peace

60
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(b) That at that Committee rceuting the natters 

raised would be considered;

(c) That he had been contacted by Messrs. Williams 

& Williams, Solicitors for the Plaintiff;

(d) That in view of that contact that he was of 

the view that the Committee would not appoint 

an arbitrator.

7. Now produced and shown to me and marked with 

the letter "D" is a true copy of a letter I received 

from the Australian Insitute of Mining and Metallurgy 

dated the 29th February, 1983.

8. Now produced and shown to me and marked with 

the letter "E" is a true copy of a letter I received 

from the Australian Insitute of Mining and Metallurgy 

dated the 31st March, 1983.

ALL the facts and circumstances above referred 

to are within my own knowledge save such as are depos
ed 

to from information only and my means of knowledge 
and 

sources of information appear on the face of this my 

affidavit.

SWORN by the abovenamed )

Deponent at Brisbane this )

t3Q&l day of June, 1983 )

before me: )

A Justice of the Peace

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10
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30
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50
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

EXHIBIT "A"

SEYMOUR, NULTY & Co.
SOIICIIOHS

; M \Mlf\ttt 
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FILED 

BRISBANE
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KMIMIANI..

OURI.U. 1/AW/CMD
YOUR Hit

th February, 1985

20

30

40

50

ATTENTION MR. R. COLEMAN

e Secretary,
muittee of the Southern Queensland Branch,
stralasian Institute of Mining and Metallurgy,
- Queensland Institute of Technology,
orge Street,
ISBAKE,______Q_._____4000

ar Sir,

£ Contract C3/29/2 dated 12th July, 1978 between Rev Hope Collieries Pty- Ltd, and the Queensland Electricity" Generating Board

are the solicitors for New Hope Collieries Pty. ltd. a partythe above agreement. A "dispute, question or difference" thin the meaning of this agreement has arisen between our lent and the other party to the agreement, the Queensland ectricity Generating Board, which cannot be resolved. The copythe notice requiring the matter to be referred to arbitrationattached for your information.

r client wishes to refer the matter to arbitration pursuant to e provisions of clause 13-2 of the agreement which provides:
rbitration shall be effected:

) 

i)

By an Arbitrator agreed upon between the parties, failing agreement upon euch an Arbitrator;
or

By an arbitrator appointed by the Committee of the Southern Queensland Branch for the time being of the Austrelaeian Institute of Mining and Metallurgy, provided always that in any case wherein the question, dispute or difference involves a matter of law, the person to be appointed by the said Committee shall be a barrister at law practising in Brisbane".-

z parties have failed to agree on the appointment of an bitrator to effect the arbitration.

60
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EXHIBIT "A"

2 :

The matters in dispute involve substantial sums of noney and questions of law. Accordingly, pursuant to clause 13-2 we request that you appoint Hr. C.E.K. Hampson Q.C. arbitrator in accordance with the enclosed suggested notice of appointment. Mr. Hampson is a former president of the Queensland Bar Association and has extensive experience as a commercial lawyer. He has indicated hie willingness to act. There are in fact four separate references to arbitration: two for New Hope Collieries Pty. Ltd. and two for Southern Cross Collieries. The matters are closely related and may be dealt with together. We have sent separate letters in respect of each of them.
We have forwarded a copy of this letter to Messrs. Williams & Williams the solicitors for the Queensland Electricity Generating Board. For your convenience, we set out below an appropriate form of resolution should you accede to our request.

DRAFT RESOLUTION

RESOLVED THAT the Committee having been requested so to do by New HopeCollieries Pty. Ltd. appoint C.E.K. Hampson Q.C. arbitrator in respect of the questions disputes or differences the subject of the notice tabled at the meeting by the Chairman and that the Chairman and/or any other member of the Committee be and is hereby authorised to sign and/or give a notice of appointment of arbitrator in accordance with the form of notice tabled at the meeting.

In the Supreme
Court of 

Queensland

No. 12
Affidavit of

Charles Linley
Seymour

with Exhibits
20th June 1983

(Contd.)
10

20

30

Yours faithfully, 
SEYKOUR NULTY & CO.

Enc. [1]

Exhibit "A"
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50
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

20

IN THE SUPREME COURT

OF QUEENSLAND 

BETWEEN:

No. 902 of 1983

AND:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paper-writing marked with the letter "A" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

30

50

SWORN at Brisbane day of June, 1983.

A Justice of the Peace

60
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EXHIBIT "A 1"

In the Supreme
Court of 

Queensland
No. 12 

Affidavit of
To: rtKV_H01 : ): COLLIKHIES PTY. LTD Charles Linley 

C/-~&rcyitour liuity & C o . :~—- Seymour 
Solicitors, ' with Exhibits 
Cnr. Queen and Qeorce Streetn 20th June 1983 
BRISBANE, Q. ° ^ f)0n ° "' (Contd.)

10And to: QUEENSLAND ELECTRICITY GENERATING BOARD,
C/- Williams &
Solictors, ; rT «nft3 
18th floor, ', 11.0Cl.iyo 3 
National Australia: Bank, 
Adelaide Street, I 
BRISBANE, Q. »_

TAKE NOTICE that pursuant to a resolution passed on 

the day of , 1983 the Committee of the 
Southern Branch of the Australian Institute of Mining and 

Metallurgy having been requested so to do by New Hope Collieries 

Pty. ltd. APPOINTS Mr. C.E..K. Hampson Q.C. arbitrator in respect 

of the questions disputes or differences the subject of the 

attached notice by New Hope Collieries Pty. Ltd. dated 23rd 

December, 1982.

30

The Committee for the Southern 

Queensland____Branch____of____the 

Australasian Institute of Mining 

and Metallurgy

per:
40

Chai rman

50

Exhibit "Al"
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

20

No. 902 of 1983

IN THE SUPUEME COURT

OF QUEENSLAND 

BETWEEN:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paper-writing marked with the letter "A1" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SVJORN at Brisbane this day of June, 1983.

30

40

50

A Justice of the Peace

60
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EXHIBIT "A2"

TO: Ql'EEKSLftHD ELECTRICITY GENERATING______

Coal Supply ;.'  Agreement CS/29/2 «-n varied
between '.Queensland >-J Klt-Ctricity Generating
Board and New .Hope Collieries Pty. Ltd.——————j ' i.oo,:.-^j

TAKE NOTICE that) certain questions, disputes 
or differences LhavJ-ng—'-arisen—between the Generating 
Board and New Hope Collieries Pty. Ltd. upon or in 
relation to or in connexion with the said agreement 
which question dispute or difference cannot bo resolved 
by the Generating Board and New Hope Collieries Pty. 
Ltd. NEW HOPE COLLIERIES PTY. LTD. (pursuant to clause 
13 of the said agreement) HEREBY GIVES NOTICE and calls 
for the point or points at issue nominated in the 
schedule hereto to be referred to arbitration.

THE SCHEDULE

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

20

(a) Whether the escalation provisions of the said 
agreement during all or part of that period of 

the said agreement until 31st December, 1982 
properly reflected the effects of changes in 
costs on the cost of producing and supplying 
coal under the said agreement during such 
periods and, if not, in whole or in part, the 
manner and extent to which such escalation 

provisions have failed to properly reflect the 
effects of changes in costs on the cost of 
producing and supplying coal under the said 
agreement during such periods.

(b) Whether there should be any and if so what 
alterations in the price variation provisions

30

40

50

Exhibit "A2"

60
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EXHIBIT "A2"

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

: 2 :

of the said agreement in respect of ell or part of that 

period of the agreement until 31st December, 1982.

DATED the 23rd day of December, 1982.

20 NEW HOPE COLLIERIES PTY. LTD.

Solicitors
.i_ _.-_ - — 

t. CO. (L

30

The address for service of New Hope Collieries Pty. 

Ltd. is at 9th floor, Citicorp House, Cnr. Queen and 

George Streets, Brisbane.

40

50

Exhibi t "A2"

60
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IK THE SUPKI&E: COURT 

OF QUEENSLAND
BETWEEN:

No. 902 of 1983

AND:

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting narked with the letter "A2" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

20

SWORN at Brisbane this day of June, 1983.

A Justice of the Peace

30

40

50

60

400.



EXHIBIT "B"

10

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour 
with Exhibits i-,,n*i,\i M»M.>UK

20th June 1983 IM..M»ANI.,IV.II.(Contd.) «——™»

SEYMOUR, NULTY & Co.
SOLICITOUS

NIN1H (I OOH 
CI1ICOUI* IfoUM

.- ' i. . CN(;.yi f »s ft f.tokCl STHLITS t- •; „»'•*.. v .-• 'bR| iU

OF QUEENSLAND

11.0CT.1S83
FILED 

BRISBANE

IM Will 
Hll\ m I. I 
IIKISHANI .

OUH KLF. 

VOUft kEF

1/AV/CKD

15th February, 1985

ATTENTION MR. R. COLEMAN
20

30

40

50

The Secretary,
Committee of the Southern Queensland Branch,Australasian Institute of Mining and Metallurgy,C/- Queensland Institute of Technology,George Street,
BRISBANE,_______Q._____4000

Dear Sir,-

Re; Contract C3/29/2 dated 12th July, 1978 between Mew Hope Collieries 'Pty» Ltd. and the Queensland Electricity" Generating Board"

We are the solicitors for New Hope Collieries Pty. Ltd. a party to the above agreement. A "dispute, question or difference" within the meaning of this agreement has arisen between our client and the other party to the agreement, the Queensland 'Electricity Generating Board, which cannot be resolved. The copy of the notice requiring the matter to be referred to arbitration is attached for your information.
Our client wishes to refer the matter to arbitration pursuant to the provisions of clause 13«2 of the agreement which provides:
"Arbitration shall be effected:
(i) By an Arbitrator agreed upon between the parties, or failing agreement upon such an Arbitrator;
(ii) By an arbitrator appointed by the Committee of the Southern Queensland Branch for the time being of the Australasian Institute of Mining and Metallurgy, provided always that in any case wherein the question, dispute or difference involves a matter of law, the person to be appointed by the said Committee shall be a barrister at law practising in Brisbane".
The parties have failed to agree on the appointment of an arbitrator to effect the arbitration.

60

..../2

Exhibit "B"
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EXHIBIT "B"

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour 
with Exhibits 

• 2 '• 20th June 1983
(Contd.) '—————————————————————————— 10

The matters in dispute involve substantial BUBS of money and 
questions of law. Accordingly, pursuant to clause 13.2 we 
request that you appoint Mr. C.E.K. Hampson Q.C. arbitrator in 
accordance with the enclosed suggested notice of appointment. 
Mr. Hampson is a former president of the Queensland Bar 
Association and has extensive experience as a commercial 
lawyer. He has indicated his willingness to act. There are in 
fact four separate references to arbitration: two for New Hope 
Collieries Pty. Ltd. and two for Southern Cross Collieries. The 
matters are closely related and may be dealt with together. Ve 20 
have sent separate letters in respect of each of them.

We have forwarded a copy of this letter to Messrs. Williams & 
Williams the solicitors for the Queensland Electricity Generating 
Board. For your convenience, we set out below an appropriate 
forn of resolution should you accede to our request.

DRAFT RESOLUTION

RESOLVED THAT the Committee having been requested so to do by New
Hope Collieries Pty. Ltd. appoint C.E.K. Hampson Q.C. arbitrator
in respect of the questions disputes or differences the subject
of the notice tabled at the meeting by the Chairman and that the 30
Chairman and/or any other member of the Committee be and IB
hereby authorised to sign and/or give a notice of appointment of
arbitrator in accordance with the form of notice tabled at the
meeting.

Yours faithfully, 
SEYMOUR NULTY & CO.

40

Enc. [1]

50

Exhibit "B"

60
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

20

30

40

IK THK SUPRE-iE COURT

OF QUEENSLAND 

BETWEEN:

No. 902 of 1983

AND:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "B" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

at Brisbane this^tf^ft. day of June, 1983.SWORN

A Justice of the Peace

50

60

403.



EXHIBIT "Bl'

Vo:

And to:

NKW 1IOPE COLUKHIKiV PTY.- 
C/- Seymour iJulty k~Co.,~ 
Solicitors, | 
Cnr. Queen and George Streets ( 
BRISBANE, Q. • ~'—— ""

ft.lTEE»SLArcn ELECTRICITY GEKRRATINR BOARD,
C/- Williams 4 Williams,————————
Solictors,
18th floor,
National Australia Bank,
Adelaide Street,
BRISBANE, Q.____4000

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

TAKE NOTICE that pursuant to a resolution passed on 

the day of , 1983 the Committee of the 

Southern Branch of the Australian Institute of Mining and 

Metallurgy having been requested eo to do by New Hope Collieries 

Pty. Ltd. APPOINTS Mr. C.E.K. Hampson Q.C. arbitrator in respect 

of the questions disputes or differences the subject of the 

attached notice by New Hope Collieries Pty. Ltd. dated 7th 

January, 1983.

20

30

The---Committee"for the •••Southern
Queensland ••••• "Branch •• •• - of-- the

Australa3ian""In8tltute'"O'f • Mining 

and "Metallurgy
40

per:

Chairman

Exhibit "Bl"
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60
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

20

IN THfi SUPREME COURT

No. 902 of 1983OF QUEENSLAND

BETWEEN;.

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "B1" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane day of June, 1983.

30

40

50

A Justice of the Peace

60

405.



EXHIBIT "B2"

m- [ll'PE CQ?1IETJES PFt'. LCTB

TU i

|lncixpO(OI«J In

KACIVirw IMOfflNO CtmRC, 
»»CtVtCW VTIUtT. fcAClVIIW. IMWIU1. QUUNJtJWD : JIMfe] AUSTRALIA

OF QULTtlGlA.'JD

11.0CT.1983
<)Ur;t.N:>l,Ai-U> r: L fJl'TK I CI T y iTt-^JK KAT ING BOAKD

fO BOX <7.
IPiWlCH. OLD «J9i, AL^IK

t.kprwn.— (O7| 7I»S C7J3 

T«to«— HUHOff AA44&II

BRISBANE

Coal Supply Agreement aa variod between

Queensland Electricity Generating Board end New Hope 

Collieries pty. Ltd.

TAKt: NOTICE that certain quostiono, disputes or 

oi iterances having arisen between tha Generating Board and New 

rio^e Collieriee Pty. Ltd. upon or in relation to or in connexion 

witn the said agreement which question dispute or aitrerence 

Cdiinot be resolved by the Generating Board ftnd New Hu t,o 

Collieries Pty. Ltd. Nt!w HOPE COLLICKIEri PTY. LTD. (pursuant to 

clause 13 of the said agreement) HKREHY GIVES NOTICE end calls 

tor the point or points at issue nominated in the schedule hereto 

to LM referred to arbitration.

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)
10

20

30

THE SCHEDULE

terms of supply of the additional quantities ot" coal after 

uece>.ujer, lyd^ anj, in particular, but without limitation 

LI- .itdnner ami extent to which the pric<« or prices for such 

..i.. i Lioiiol .,udtiui t jwr^> oc cuiil shall reflect all the chanjeti in 

Ci.i:»tu to NK» nupi: Cin-LlKKlKS PTlf. LTD. including economies

r<:sultinj rrom the ainartisation ot capital items still in use, 

t.-chnoloj icol advances, and itt-vns of oxpunditure not repeeteci, 

incluiiin.j tiie restoration of any open-cut workings for which 

alluwancea nave boen made in the Base Price, as well «s

Exhibit "B2"

40

50

60
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EXHIBIT "B2"

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10
changes in costs

and th« »cale of

Nb'W HOPE COLLIERIES PTY. LTD, 
20

30

for D.J. Ireland, 

Company Secretary

40

50

Exhibit "B2"
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JtN THE SUPREME COURT

OF QUEENSLAND 

BETWEEN:

No. 902 of 1983

AND:

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting narked with the letter "B2" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

20

SWORN at Brisbane this day of June, 1983.

30
A Justice of the Peace

40

60

408.



In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

EXHIBIT "C"

Of

'11.0CT.19B3
TILED 1/CMU

February,

PKrtSONAL

20 i-ir. rt. Kcbster, 
17tn floor, 
II. I. II. Muilding, 
/vnn Street,

_ o. Auuu

Dear bir.

30

40

Our clients; New Hope Collieries Pty. Ltd, ano soutnc>rn 
Cross Collieries

uc write to you as President ot the Australasian Institute ot 

nininj and Metallurgy.

Ue would contirm that through an inadvertance on our part two (2) 

ot tlie Notices attached to our letters of the 15th February 

aadressea to trie secretary ot your Institute were incorrect in 

that they contained in their last line, the date the ilJr.1 

Docorabcr, Iyb2 wnereas such date should have road the 7tn 

January, 19bj.

\/e cannot see that any i^arty is prejudiced or affected by this 

error. He confirm we have now corrected same by replacing these 

Notices with two (2) Notices showiny tho correct date (copies 

attached).

ua will send a copy ot" this letter to the solicitors for the 

Q.E.G.B., Messrs. Williams i, Williams. Ue would appreciate an 
advice, as soon as possible, as to your Committee's decision on 

natters raised in our earlier letters.

yours faithfully,
SKYHOOK MULTY 4 CO. tine. [2]

50

60

c.c. hilliams i. Williams
Exhibit. "C"
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IN THK SUIY.EMK: COURT

OF QUEENSLAND No. 902 of 1983 

BETWEEN:

QUEENSLAND ELECTRICITY GENERATING EOARD_

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

This is the paperwriting marked with the letter "C" 

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

20

SWORN at Brisbane day of June, 1983.

A Justice of the Peace 30

40

50

410.

60



EXHIBIT "D"

In the Supreme
Court of

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.) ——

10

/f--'^. The Australasian Institute of Minhi" and Met.'-. Hurt 1
/*' ^*" I v - '} 

O ,

\4\ \ M>»1 t-'; Head Otlice: Ouniri K«» llontt, 191 Hnjiil 1'nt.xlr. PnV^illr. Vlrli>ri«. A-\T»lu.. VjJ

• i v '3r>"';"''' i>*f-n '• '-' : '' """•'r.'ci'''. ::o '
^ J '-<ca ,^J>7 ! Qf GU!-t.'^-"" J SO'JTHERN OUEFNSIAUD BRANCH

JLLtrnoi.r xi JIM i) i.m.i 1 Tl.Uw I

"AVjyiMAWITI". Mtlbonrvt 1 pr-iirC1 * '{P J

T«lci Aui.m AA»»] \ r.rvl-^^^,, , nr~-

CRW/LAD

February 29, 1983

20
Seymour Nulty & Company 
Solicitors 
G.P.O. Box 535 
Brisbane QLD 4001

Attention: Kr. C. Seynour

30

40

Dear Sir,

1 am in receipt of your letters Ref 1/A',VCMD February 15, 1983 to 

Mr. R. Coleman and Ref 1/CMD February 25, 1983
 to Mr. R. Webster.

At a committee meeting of the Southern Queensland Branch of the 

Australasian Institute of Mining and Metallurgy held "in Brisbane on 

February 28, 1983 your letters, together with those from Williams and 

Williams were tabled.

It was concluded, after referring to the Bye-Laws of the Insti
tute, and 

specifically Bye-Law No. 67 which states

"Ho committee shall publish or communicate t
o any party or parties 

who are not members of the Institute any matt
er which may purport to 

represent the policy of the Institute, or any Branch or Division, 

without the expressed sanction of the Council.
"

that the committee is unable to act regarding the appointment of the 

Arbitrator. The documents have been forwarded to the Chief Executive 

Officer of the Institute, Mr. W.E. Vance for c
onsideration by Council.

Yours sincerely,

50

60

C,R. Webster
Chairman, Southern Queensland Branch
Aus.I.M.M.

Exhibit "D"
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In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

IN THE SUPKEME COURT

20th June 1983 OF QUEENSLAND No. 902 of 1983 (Contd.)
BETWEEN:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff 
AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "D" 
referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

TORN at Brisbane this JOdA- day of June, 1983.

20

sv;

A Justice of the Peace

40

50

60

412.



EXHIBIT "E"

In the Supreme
Court of 

Queensland
No. 12

Affidavit of
Charles Linley

Seymour
with Exhibits

20th June 1983
(Contd.)

10

The Australasian Institute of Mining and Metallurgy
ciu Of-SJ, Au;i.-^3

l>lKi».l Cuntf. ml
i OP GUtCNSLANI) 
I 11 n r> r 1 o f > •>

TLU-CIIONU HI Jltt

C.blc A 1<lc,rJnn 
-JkUMUiMLr". MtltK*,r«

Teloc: Auiiiu AA33552

pj I J-Q /"^j/u/ AJdrett: P.O. tlajf Jill. Cariioa Souili 
Viciotu JUSJ. Autlielia

2.25/HEV.-JMW
Your Ref:•1/AW/CMD

. 31 March 1983

20
Seymour, Nulty 6 Co.,
Solicitors.
C.P.O. Box 535,
BRISBANE________OLD 4001.

Dear Sirs,

30
Re: Contract CS/29/3 dated 12 July 1978 between 

Southern Cross Collieries and the Queensland 
Electricity Generating Board

40

50

We have received your letter dated 15 February 1983. The Committee of the Southern Queensland Branch does not consider It is competent to appoint an Arbitrator under the terms of the agreement as set out In your letter.

We have forwarded a copy of this letter to Messrs. Willlama & Williams for their information.

Yours faithfully.

Chairman
Southern Queensland Branch 
The Australasian Institute of 
Mining and Metallurgy.

c.c.to: Messrs. Williams & Williams

Exhibit "E"

60
413.



IK THE SUTOIME COURT

OF QUEENSLAND 

BETWEEN:

No. 902 of 1983

AND:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "E" 

referred to in the Affidavit of CHARLES LIKLEY SEYMOUR.

In the Supreme
Court of 

Queensland

No. 12
Affidavit of

Charles Linley
Seymour

with Exhibits
20th June 1983

(Contd.)
10

20

SWORN at Brisbane day of June, 1983.

A Justice of the Peace
30

40

50

414.

60



In the Supreme
Court of 

Queensland
No. 13

Transcript of
Shorthand

Notes

10

20

30

40

50

No. 13 

Transcript of Shorthand Notes - 22nd February 1984

RECORDING OF EVIDENCE ACT OF 1%2

IN THE SUPREME COURT OF QUEENSLAND 

COMMERCIAL CAUSES

BEFORE MR. JUSTICE McPHERSON 

BRISBANE. 20 JUNE 1983

BETWEEN:

No. 902 of 1983

THE QUEENSLAND ELECTRICITY 
GENERATING BOAED Plaintiff

- and - 
NEW HOPE COLLIERIES PTY. LTD. Defendant

BETWEEN:

and

THE QUEENSLAND ELECTRICITY 
GENERATING BOARD

- and - 

SOUTHERN CROSS COLLIERIES

No. 903 of 1983

Plaintiff 

Defendant

DECLARATION VERIFYING TRANSCRIPT OP SHORTHAND NOTES

We,
Lillian Ehyl Smith, 
Dragica Andreis, 
Maria Celine Nugent and 
James Edwin Herman

of Brisbane, being shorthand

reporters duly sworn in accordance with the provisions of 
section 7 of the above Act, do hereby certify that the 
transcription annexed hereto is a faithful transcript of 
such parts of the shorthand notes as each of us recorded 
of those portions of the proceedings in the above matter 
and constitutes a faithful report thereof.

DATED this day of 1984.

J, Earle Rawlings, Chief Court Reporter, Court Reporting Bureau, 

hereby certify that the portions of this transcript recorded 

and transcribed by Lillian Rhyl Smith, Dragica Andreis, 

Maria Celine Nugent and James Edwin Berman who are unavailable 

to certify to their transcript, were recorded and transcribed 

by these officers in conformity with accepted Court Reporting 

Bureau standards.

DATED this day of 1984.

60
415.



subject to correction upon -evision.)
uri-.Tiiu: coTjr:T o? /-uz^iSLAr.'D

CAU. £SJU?.I DICTIOIi
Eyp -.5 Ma. JUSTICE MCPHERGON 

.ijgE^ 20 Jinre 1933

In the Supreme
Court of 

Queensland
No. 13

Transcript of
Shorthand

Notes 
(Contd.)

10

20

30

50

(Copyright in this transcript is vested in the Croivn. Copies thereof must not be made or sold without the written authority of the Chief Court Reporter,Court Reporting Bureau.)

No. 902 of 1983
BETWEEN:

THE QUEENSLAND ELECTRICITY
GENERATING BOARD Plaintiff

— and —

NEW HOPE COLLIERIES FIT. LTD. Defendant 

and

Ho. 903 of 1983
BETWEEN:

THE QUEENSLAND ELECTRICITY 
GENERATING BOARD

- and - 

SOUTHERN CROSS COLLIERIES

Plaintiff

Defendant

1C

30

Hr. Calliaan Q.C., with, him Mr. Russell and Mr. Campbell (instructed by Messrs. Williams & Williams), for the j plaintiff. \Mr. Jackson Q.C., with him Mr. Mutr (instructed by Messrs J Seymour, Kulty & Co.), for the defendants. i

MR. CALLINAN: I wonder if I might raise some ground rules, as it were, with you? Your Honour will recollect we handed up - I don t know whether we formally filed, but we handed up to Your Honour the other day originals of three j affidavits. We would formally file those in so far as it is necessary.

so

60

HIS HONOUR: Let ne see what they are so 1 can be sure of them. You read which affidavits?
J 601»'1t».--&o,i. Pr.rtrt. QIC
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MR. CALLINAN: I read the affidavit of David B 
^I think that was sworn on 14 June, and I read two affidavits 

. :Of l.'ornan Walker which, I would think, were filed on 15 June - 
: no, the second one \:s.s a little later than that, I'm sorry. 
In addition to that, we have a further affidavit of Gary Neville 
.Maguire sworn today, which really only exhibits correspondence. 
,1 would seek to file that.

EIS HONOUR: Has Mr. Jackson seen that?

j MR. JACKSON: I have seen it just now. It is true to 
isay it exhibits correspondence. It exhibits a great deal, but 
il have not had a chance to appreciate what is in or what is not 
in - if anything be not in that is relevant.

IHS HONOUR: Shall I give Mr. Callinan leave to read it 
and you can maintain any objections that you wish, or do you 
ot want me to give him leave at this stage?

20 r
30

40

MR. JACKSON: As far as I can tell it just relates to 
icorrespondence, but can I perhaps reserve the relevance of some 

it?

EIS HONOUR: Yes, certainly. Leave to read affidavit 
of G.N. Maguire subject to all questions of relevance.

MR. CALLINAN: What I would intend to do with those 
ieponents is to call them to explain, some matters. I think it 
is right to say they won't be giving any evidence which is 
jadditional to the material contained in their affidavits. I 
think I can say fairly accurately that it is only explanation; 
but in any event we will see when we come to it whether it 
exceeds that.

HIS HONOUR: I would be grateful if, when you do this, you 
pould give them a copy of the affidavit, or at any rate me one, 
30 I can follow what they say.

MR. CALLINAN opened the case for the plaintiff.

20
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Transcript of

KEITH DESKOMD VI'E ,£7,. sworn and examined: ^Notes"*

BY IU-.. CALLI1UN: Is your full nane Keith Desmond (Contd.) 
Viertel-—Yes.

Are you the Deputy State Electricity Commissioner - 
Administration'.'—Yes.

Where do you live?—35 Richmond Street, Kedron.

Por how lo:.£ have you held that position?— 10 years.

Is one of your responsibilities the control of the 
tariffs section of the Commission?—Yes.

Does that involve your advising the Commissioner on 
tariff determinations that he is required to make, as you ; 
understand it?—Yes. ]

Do you advise him on bulk supply tariffs of the Queensland 
! Electricity Generating Board?—Yes. -~

| 'What is the procedure? Does the Board submit a financial 
I forecast each year?—Yes. \ 
i ; 
! In the last five years, when has the Board in practice ; 

done that?—Well, it is supposed to do it late in March. It ' 
may be early in April. j

i
, Has that in fact happened either in early April or late ! 
j March?—Yes. j 30

j That the forecast has been submitted?—Yes. '
i j
!• Do you examine that forecast?—The Commission's budget i
j section would examine.the forecast. |
i i

Do you consider what the results of that examination i
are?—Yes. i

I
i _

. What do you seek to satisfy yourself of?—That the budget 
is a reasonable estimate of the costs that the Generating 
Board is likely to incur in operating its undertaking, a TV! that 
the revenue that it receives from sources other than the • 
bulk supply tariffs has been properly estimated. These 
sources are revenue from bulk users and interest on investments.

Cnce you are satisfied on those matters, do you advise the 
,. Board?—Yes. ;
j'J • 

• ff.
> ?L-

Does the Commission then fix the tariff?—Yes. ' 

Did that happen in the last five and six years?—Yes.

Is the fixed price for bulk supply electricity then 
incorporated in the budget which is adopted by the Board in 
August each year?—Yes.

60
1471&ti2-&3vt. Pnrt*. CHJ

j Turn 3 lrs/7>~ -3- K.D. Viert:rl_ 
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CKOSr,-L'XAT!i:.'AriCI;;

BY Il\. JA.-'KECi.': The Commission has to fix the price, ' does it n t, under the Act?—Yes.
And in fixinr- the price, it has x,o ensure that the price as such - that the receipts fron: bulk supply will, together with the other moneys of the QEGB, be enough J:o pay the amounts that are to be met frcm the QEGB's operating fund and certain other things'/—Yes. ;
The cost of coal for the coal firing stations is \considered by you, is it not, as being a cost of op-rating |the stations?—Yer. '

And under the Act, of course, the QEGB is required to I keep' a number of funds, is it not?—Yes. i
One of them being an operating fund?—Yes. 
Another, a capital works fund?—Yes.

Has the cost of coal used by the QEGB ever been submitted to the SEC as being a cost which has to be met froai the capital works fund?—The position is that all coal purchases are j charged in the first instance to the capital icrks fund, but ] the usage of coal is then charged to the operating fund; so, j in othe: words, the stock of coal is a capital item. j
That is the way it is charged, but the cost of buying , coal is one of the costs that the QEGB has, is it not, each i year in carrying out its powers and functions — the cost of buying coal?—Yes. I

20

30

Coal to use?—Yes. 

Or stockpile as it chooses?—Yes. i
In working out what price you think should be the price foi] bulk electricity, the information that is given to you is ; 43 information supplied just by QEGB, is it?—Yes, but we would | have means of checking that information. I

And if they are not happy with the determiration, of course, they can appeal to the Industrial Court, can theynot?—Yes.
IHas there been any appeal since the start of 1978 against a determination of the bulk supply price?—No.

I wonder if the witness might see the affidavit of !Mr. Walker swcrn on 15 June 1983 including the exhibits?— >(Handed to witness.) |
Would you ar;rec that one of the features of difficulty • in worki"C out the price is to predict the cost o:' fuel ', with accuracy?—I suppose that fuel, wages or anything else that causes prices to fluctuate - there are difficulties, ! but overall our budgetary results are usually within one '— . . 1*1 _ _ j Y -1_\__* _^_ _.^t> __^. _J — _ /*»» •{ ••%! ** rmr^l*

i 50

the
»»fc**»»w*» -•-• •— — • — — • —— — —— '& ———d I think-that ia fairly-good-.-
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An ectinat:' has to bo TnaOe for the ensuing y^a "» docs 
it not?—Yes.
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And of course, if the budget did not work out, then you 
would have to reconsider the price during the year.'—The e is 
power for us to reconsider the price during the year, but I 
feel that the practice that has been adopted recently - it 
would be nore likely that we would allow the year to run its 
course and a deficit or surplus that resulted fron the 
inaccuracy would be Vaken into account in fixing the next year's 
price. :

BY HIS HONOUR: When you say "price", you mean the • 
price to consumers; that is what you are talking about,are 
you?—Yes, in the context that the consuners of the Generating 
Board are mainly the other electricity boards. ,

BY MR. JACKSON: So far as the cost of fuel consumed is -. 
concerned, however, is it right to say that most of the 
contracts for supply of coal to the power stations operated i 20 
by the CJEGB are contracts which operate for a number of years?— 
Yes. i

i
They are not spot sales?—No, ]

i
And generally speaking they contain the provisions for ! 

escalation by reason of various changes in the cost of producing 
coal?—Yes. " i

And also provisions for review of the price variation ' 30 
mechanism?——— i

I
MR. CALLINAN:- I object on two bases, that it is not j 

relevant to the construction of this contract or to any issue 
in this case, and also upon the basis that it is secondary i 
evidence of documents. j

MR. JACKSON: I shall not pursue that point. j
L ' „

BY MR. JACKSON: Sqfar as the escalation clauses are | *- 
concerned, you know at the time when you are fixing the price 
for the supply of electricity in bulk by the QEGB that it is 
likely there will be some alteration in the actual price to be 
yaid for coal during the year by reason of the operation of i
those clauses?——— !

I
MR. CALLINAN: Again I object because it really seeks to' 

do what I think my learned friend was not pursuing. There are 
two lots of escalation provisions, as I understand it. It j 5Q 
becomes rather important to have then identified, end really 
I am objecting to it. That is the reason for it. The grounds 
of ny objection are that agair it involves either a construction 
of the document or the secondary evidence of the document, ;

MR. JACKSON: The witness has already given evidence that 
ir: the contracts for sup-ly of coal it is a corn-on thinr to 
have escalation clauses. All I aai asking him about is whether 
in the course of the year, in fixing the price, they take into 
Account the -possibility of alteration in the price payable fQJ-.jioal 

" .: operation of escalation clauses.

3/3 lrs/76 -5-
Cross-examination
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BY KK. JACKSON: You have heard the question. During the 
year, in fixing the price for the year, do you take into 
account the possibility for xax±H±±Bai alteration cf the ''• 
price of coal by reason of the operation of escalation clauses 
in coal supply contracts?—Only during the bud ~et the likely 
escalation will be taken into account. :
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20

And it is the fact, is it not, that the QjEGB su^ects 
a figure as being; its estimate of what the escalation in the 
cost of coal might be?—Yes.

And you can either agree or disagree with that?—Yes.

I take it someti-nes you disagre -.?--Well, it is a little 
hard to answer that one exactly yes or no f but I can explain 
that we would not always agree on the figure given for coal 
used. We may have doubts about the quantities* We may have 
doubts about the escalation anticipated.

In any event, you make up your own mind?—Yes, after 
discussion and consultation.

Sofar as the QEGB is concerned, you said to me before 
that the price of the cos; of buying coal was debited to the 
capital works fund?—Yes.

And it was not debited to the operating fund until 
the coal was used?—Yes.

Are you responsible for that practice or is that 
something done by QEGB?—It would have been done by i^EGB's 
predecessor; and most electric authorities in Australia, 
for at least the last 20 years to my knowledge.

That is before and after the Electricity Act came into \ 
force in 1976?—Yes.

BY HIS HONOUR: Is there any reason for that? It seems \ ™ 
unusual, because it is one of the prime operating costs. You ! 
would expect it to be brought into account on the revenue or ! 
against the revenue side rather than as a capital cost?—Probably 
in the days of the private electricity companies where the i 
price was fixed, there was a desire to charge to the year's | 
operations only the actual coal burnt and to regard the stcck j 
as working capital and a legitimate part of the company's : 
capital on which they would be entitled to soae sort 01" return.

It seems to be historical rather than analytical, anyway?—•

30

60 60
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Well, you'd neve to say it's historical rather thin nnalytical 
because we thought at various times it might be a good idea to 
change it.

BY MR. JACKSON: Have you been involved at all in 
discussions with representatives of New Hope Collieries about 
the price of coal under their coal supply agreement?— Once, 
in about 1978.

Was that before or after? Was that at the time the 
current coal supply agreement was being negotiated, or what?— is 
No, it would be ———

MR. CAIilNAN: I object on the grounds of irrelevance. It 
is not relevant, in my submission, on the key ———

(Argument ensued.)

HIS HONOUR: I don't think that matters. He aske8?wnat ;
the content of the discussion was - we may find ourselves in !
another field. ' 20

BY MR. JACKSON: I don't want you to tell me what was ', 
said. I was just asking was it in relation to the negotiations 
of the agreement, the current agreement?— The answer is no. !

I
Well, the. tine when you were involved in these nsgotiations, 

had theturrent agreement been entered into or net?— I wasn't """ 
involved in any negotiations, but/the time I was involved in 
discussions - the current agreement had been entered into. ]

| 30
The discussions that took place at that time, were they j 

the discussions at which the Board was represented?— Yes. ;

Can you tell me this: was the discussion in relation to 
the price of coal?— The discussions were in relation to one i 
element of the escalation formula.

Before I go any further, can you tell me this: did the j 
discussions result in the variation of the agreement or not?— 
I don't know, and I don't know whether I ever did know. It was 
a case -of there was a dispute on a matter of professional ' 
accounting judgment between Touschruss, who are the accountants 
advising New Hope, and the Generating Board on this matter of \ 
accounting principle, and that's how I came to be involved. |

MR. JACKSON: I have nothing further. ;
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i

BY MR. CALLINAN: You said at one stage that there was 
sometimes discussions and consultations. Do you remember saying that ———?— Yes". :

- with respect to submissions? With when were the 
discussions and consultations held?— Principally with the 
Generating Board, but we may have had discussions with the , 
Queensland Coal Board in respect to coal.________________j co

1971B/62- r-- «.' »'.-•*• O"
Turn 4 MCC/42 .7. K.D. Viertel 
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Can you tell me - and say whether you can't - the extent ! 
to which, in general, over the last five years there has been ! 
any correspondence between the cost of coal as estimated by the 
Board and the cost of coal as allowed by you - that is, the ! 
Commission - in the fixation of price? Surely, how often, if j 
at all, have you altered their estimates on the cost of coal?—• 
From memory, we would not have altered their estimates on the ! 
price of coal as distinct from the cost of coal. V.'e may have ' 
altered the estimates of the cost of coal burnt because we felt 
that, more or less, coal would be used in particular stations j 
and that affects the price. I think that would be the only j 
changes we've made. 10

Perhaps, to make it clearer, I should have asked you the 
extent to which you altered their estimate of the unit price | 
per tonne of coal from the various suppliers in fixing the price?— 
The answer is, "I don't know", and for that reason it must be 1 
only very minor changes or I would have known.

20

MR. CATiTJWAHf May Mr. Viertell be excused?

MR. JACKSON: No objection.

HIS HONOUR: Thank you, Mr. Viertell. You are free to go

MR. CALLINAN continued to open the case for the plaintiff.

50
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During the opening -

MR. GALLIKAN: I tender the New Hope ***"" fiupply 
agreement dated 12 July 1978, and there is a variation agreement 
dated 20 October 1981. I am actually tendering the stamped 
document - it has been stamped. '

HIS HONOUR: The actual ' supply agreement Number CS-29-2 
XXKB for the supply of coal - Swanbank Power Station - I suppose 
between plaintiff and defendant, is it?
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20

MR. CALLINAN: Yes.

HIS HONOUR: And a further agreement bearing the 
stamp 20 October 1981 are together Exhibit 1.

I (Admitted and marked "Exhibit 1".)

MR. CALLINAN: 
together.

I am sorry, there are two variations pinned
20

HIS HONOUR: Is one of them embodied in the bound volume?

MR. CALLINAN: I think they are both separate.

MR. JACKSON: 
are filed

30

50

Ex.

The position is on the pleadings that there 
variations alleged in paragraph 3 of the }

statement of claim, those variations being 15 August 1978, j 
5 June 1980, 20 October_1981, and I suppose, there again, we j 
admit those variations,"fchen ̂ alleged on 1 December 1982—we i 30 
admit executing our document but deny this variation. It does 
not seem to me that the document is material; if it is not, then 
the issue disappears.

HIS HONOUR: I have the bound volume .. 12 July 1978. I \ 
have the agreement made 20 October 1981, and I think on second 
thoughts I will make that Exhibit 2 - the variation agreement -- 
and attached to it is another document which has 1 December 
1982 upon it.

(Admitted and marked "Exhibit 2".)
riti. «jAUh.j>uw: xnac is me one chat is in issue* j
HIS HONOUR: It is attached to Exhibit 2 but is a separate 

sheet, and the only reference to 1 December 1982 is in the i 
testimonial that accompanies the seal.

MR. CALLINAN: Ve do not think it is relevant-. Ve notice 
that it has not been admitted. Could it be tendered for the : time being as a document that has been admitted, to be signed j 
or executed by the defendant?

HIS HONOUR: It night be advisable to give it a separate 
exhibit number. Exhibit 3 is a document bearing seal and date 
1/12/82. j

3_ (Admitted and marked "Exhibit 3".) j
MR. CALLINAN continued opening the case for the plaintiff.
__________________________________________________________________I 60
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During the opening - • ,

MR. CALLINAW: Before I call Mr. Baguley, can I simply 
this:" we think that these are the questions in the end: 
whether the defendant is entitled to retrospective increases; 
whether the agreement provides any operable mechanism for 

the calculation of retrospective increases. I put it that way 
because it will be our submission that whether it is a valuation 
or an arbitration it is just inoperable; it cannot be done. 
(3) whether there is any obligation on the Board to do anything 
to ensure iiat reviews to settle terms for the supply of coal iu 
beyond 1982; (4) to what extent, if any, may the Court compel 
the parties to do anything to submit to a review or participate 
therein; (5) assuming that as a matter of construction there 
had been an entitlement to retrospective increases, is the 
defendant now estopped from obtaining then, and I think it is : 
right to say that the last one is the only one which raises ' 
questions. There may be a different view of it on the other •' 
side, but we think those are the matters that you would be 
directing your attention to. We call Mr. Baguley. I

! 20
I

DAVID JOHN BAGULEY. sworn and examined:

BY MR. CALLINAN: Your full name is David John Baguley; 
you live at 3 Malata Close, Westlake, and you are an engineer 
by profession; is that so?-— That is right.

What field of engineering?— Mechanical engineering. 

How long have you been an engineer?— Thirteen years.

You are employed by the Queensland Electricity Generating 
Board as the Operations Resources Engineer?— That is correct.

You have sworn an affidavit in this matter; do you remember 
that?— I do. I

30

Have you a copy of that affidavit with you?— No, I don't 
(Handed to witness.) I •wi

I am going to take you through it all. Paragraph 10: you 
say that the merit order is vaxied from time to time and i 
decisions based upon it are made frequently, and then in j 
paragraphs 11 to 19» you set out an example of such a variation 
and decision; is that correct?— That is correct. i

50

60
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irinc; the courre of the las I 1'ive years cpprcrri^atcly 
h-'-w raany tine would the decision; have been va. icdV — I-;; is 
very difficult to sv. -he mino decisions could be raa:ie 
weekly at different tines.

But the ones which concern you then are taken as snore 
important decisirns; is that correct? — I arr. probably involved 

i in probably a dozen occasions. This is just one example of 
i these.

! J

\ You deal with an occasion that had to be considered during 
I the financial year ending June 1900; is that so? — Ihat's right.

| If you would 50 to paragraph 12 where you say, "Ihe 
j defendant and its subsidiary companies supplied approximately 
j 46.7 per cent of the coal required by the plaintiff in the • 
| West Moreton region." The subsidiary companies supplied, as 
| you understood it, coal pursuant tc which agreement'/ — C.S. ! 

29/3.
20

Can you tell me something of the proportions of that ; 
46 per cent which would have been supplied by Hew Hope?— ' 
400 over 720, what that is; between 55 and 60 per cent or : 
so-ething like that. •

i
55 to 60 per cent of the total amount supplied by 

New Hope and its subsidiaries; is that correct?—Eight, yes. •

so- Which would be something of the order of approximately 25 
j per cent of the coal acquired by the plaintiff in the Ewanbank 

area, that is from the West Moreton field?—Yes. j
i

Something of that order?—Yes. ]
You have provided a figure of $13.47 per tonne for West i

Moreton coal — if I can say the defendant's coal - and the '
Callide coal of 12.54?-—That's right. :

A schedule has been annexed which sets out various costs. 
Would you look at Schedule A? Rave you found that document?—- 
Yes. - .

i
I wonder if you could tell us soEthing about the eolumn 

which is "Energy Cost at Load Centre". You have got a figure 
for Callide of 6.87. Do you see that?—Y s. j

What is "Energy Coat at Load Centre"? How is that 
j calculated?—That is the cost of providing one megawatt hour 

50 j to the main load centre, which in this case we were looking at 
south—east Queensland. \ -

So, although it comes from up at Gladstone, that is the ' 
cost of provision for southeastern Queensland; right?—Yes. j

T^en Swanbank A is 6.17 and Swanbank 5.67. ac;ain the cost 
of supply to southeastern Queensland?—That's correct.

Why is Swanbank B cheaper than both".' VJhy is it able to 
_6upply_atja_lower rate than either Gladstone or Swanbank A?-- 
c-.In -thsj case~of~co;7parison~ betv;een~the~£wanbarur -A- and-Ewanbank Bj

Turn 6 lrs/76 -11- D.u. Baguley
Exam.-ln-chief
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Ewaribank B is a moiw modern, tiore efficient plant, EC the ! 
difference there is purely the difference in cf-iciency of ; 
the plant. In the case of Callide compared with Liwanbank B, 
apart from not only being a more efficient plant, there is 
also transmission losses involved in transferring energy •• 
fron c:- tral Queensland down to the load centro, therefore • 
the cost of producing or supplying energy to the load centre i 
for Callide is higher than Ewanbank B. i

Would you look at Exhibit B, the report by your office i 
of 5 October 1979? DO you see that document?—Yes. '

You discuss availability of coal, and then in paragraph i 
3 you say - or the author says - "Meaaares to ensure a high ! 
level of generation at Ewanbank B have been taken to optimise | 
system operating cost. However, it is not likely even with j 
Swanbank B at high load level that the weekly bum would j 
exceed the delivery load and the stockpile could be expected | 
to continue growing." Do you Bee that?—Yes.

And then at the end of paragraph 6 there is: "If there is 
no other alternative at Swanbank other than to double handle j 
coal, given the current order of merit it would be more | 
economical to load up Swanbank A units ... rather than create | 
auxiliary stockpile at Swanbank." Who hai to take the relevant 
decision on that? Was it you?—This report was written by me,; 
I then wrote the notes on the bottom of the page, which was i 
handed on to our system control centre at Beibaont who handle ! 
day to day running. T'hat is virtually my recommendation which 
was countersigned by my superior for instigation. so

J:

That was done?—Yes.

Swanbank A was loaded up to avoid the cost of double 
handling?—Yes.

BY HIS HONOUR: What is involved in double handling?— 
In this particular case we' had run out of space within the j 
confines of the power station and we had to create a stockpile. 
The cost we looked at here was purely the cost of putting the | •'- 
stock.on the ground and picking it up again, a pick up and 
put down situation.

BY ME. CAIiLINAN: In fact, 1 think it is costed in the report 
on page 2, the station estimate of the cost of stockpiling is i 
45 c a tonne?—That's right. j

BY HIS HONOUR: What is meant by "loading up" in this {• 

context ?—Sorry? j 50

You say it would be more economic - or rather you say it| 
is preferable to load Swanbank A units rather than to load j 
Gladstone units. What is meant by that?—Simplifying things j 
slightly, we have~a merit order that puts plants on line, | 
and we might just sit it through at minimum load and when we | 
have another it will load it. up to full load; because so^e ofi 
our plant provides reserves, so we load up the most eccncnic ; 
units to full load and keep the other ones slightly below I

J-oad so they can -pick up losses. We had the Swanbank A j 6<) 
con line, but it is cheaper~tb~Toad. tnea up fi32rbTlns~t5ack
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the units for minirau;n burning coal, then vice verse. I i

BY Hi?. CAL JKAK: Is the decision taken 'c do \;hat you 
did to save the 4^c a tonne double handling charge'.—We actually 
saved 40c a tonne because there was a penalty in burn:.n~ the 
Callide ajainst burning the Sv:anbank load. i

If you had known at that stage that the cost of coal would 
have been increased by more than 40c per tonne, would you have 
taken the decision that you did?--No. In this T articular case we 
were trying to decide whether we should create that auxiliary! 
stockpile, but we decided it was better for us to tranrfer 
this energy than to create an auxiliary stockpile.

What would have been the feasibility or eccnonic 
desirability of creating a stockpile if, in fact, the cost oi 
New Hope coal was to be more than 40c per tonne increase — 
was to be increased by more than ^QC 'per tonne?—The 40c a 
tonne is the average price, so if the average price of Swanbaik 
coal had risen by more than -lOc then the decision we would 
have taken would have been to create an auxiliary stockpile.

In paragraph 16 you refer to marginal costs of energy. 
I am not too clear av out what you mean when you say that?— 
In this particular period of time we looked at the fact that 
the West Moreton contracts were operating at 90 per cent of 
their - of the capability of each colliery. If we looked at 
the average costs of the coal - which in Schedule A this is j 
what the schedule is trying to show, that the average ! 
price is made up of two components, a fixed price and a variable 
price, the fixed price being the price you pay no mat'er what 1 
tonnage you take, the variable price being the increment | 
to take us up to the next level, and the marginal price we are 
talking about is looking at the amount of that variable 
component of the price per tonne, and then converting that 
through the various delivery charges, transfer penalties, 
to a marginal cost per megaWatt hour of energy produced.

Then you say in paragraph /B: "Thus a 40" - I think it 
should be "cents" - should it not?—*Cc.

'"Corresponds to a ?0c per tonne increase"; is that 
correct?—That's right.

"In average prices, and S1.50 increase in the price ... 
and its subsidiary companies." Bearing in mind that of the ! 
46 per cent approximately of the coal supplied by the defendant 
and its subsidiaries to Swanbank about 55 per cent approximately 
to 60 per cent is actually supplied by New Hope, can you i 
give us a figure instead of the 81.50?—^OT.ething like betveenso 
S3.50 and 84. That is a very rough-off the top of the head.

Tou have done a calculation upon the basis of the total 
claim - retrospective claim for more than nine million dollars 
and the results of "that are shown in paragrarh 19; is that 
correct?—That's ri^ht. That is a very general clain. We 
just divided the total quantum of the claim by the nuab~r of 
tonnes in that period.
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Is it possible for you to be precise about that?—IIol; 
from my knowledge of the clai-ns, no. '

If I can take you then to paragraph 22 or y^ragraphs 21 
and 22 which exhibit an invitation to tender. Were, in fact,: 
those tenders explored'.—What do you mean by "explored"? •

What did you do? Did you accept any of these?—Vie didn't 
accept these tenders. We went right through the process but ; 
did not accept tenders. ! i

Sofar as New Hope was concerned, did anything Hew Hope i 
did or was doing have any influence upon the decision n't to i 
accept those tenders?—New Hope meaning •——— I

The defendant?—At that particular point in time? !

they were doing in relation to the actual price of 
coal under the agreement?—No, not at that stage; There was 
nothing they were doing that would have influenced us. ;o

50

60

sc
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What about the quantity being taken from New Hope? Were 
they affected in any way by the decision in relation to the 
tenders?— The decision taken at that point in time not to \ 
continue with the tenders was based more on an uncertainty of I 
the industry going into a seven-year project. It was contracted 
that it seemed better for us to remain with existing contracts; 
There would have been a slight downturn in demand. I

Why was it better to remain with existing contracts?— j 
At that point in time there wasn't enough - there wasn't any 
economic advantage in continuing with the CS26 contracts at 10 
that particular point in time.

i
In paragraphs 26 to 31» you deal with a particular \ 

insurance claim which you say is an incidence of various claims. 
Assume that New Hope becomes entitled or actually recovers the j 
amount which it has claimed. To what extent would your j 
insurance settlement have fallen short of actual cost, leaving 
aside ———
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With respect, that is a matter of
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MR. CAIilNAN: Can I ask the witness?

BT MR. CALLINAN: Are you able to make an estimate of 
that based upon the claim which has been made without knowing 
of the $9 million, approximately?— Surely, on New Hope - I 
could - it would have to be around about the $100,000.

Just on Hew Hope alone?— Something between $80,000 and 3" 
$100,000.

Were there any other such claims?— Insurance claims? 

Tes?— There were several other insurance claims.

Have they been settled?— The replacement energy side of 
these claims has been finalised, but we are still haggling over 
some material damages side of it.

But the replacement energy claim has been settled. Have 
they been settled in the same way as the one which is exhibited 
to your affidavit?— Not to the extent - we only sign the j 
release for the whole claim, right; we haven't sort of - I think 
we'd have trouble going back to argue the other parts. I

So far as you know, the replacement energy costs have been 
negotiated?— Maun, that's right.

The other outstanding matters are other items of damage?—' 50 
That's right.

One other thing I wanted to ask of you ———- 

MR. CSLLINAK: Thank you.

_60
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CROSS-EXAMINATION; ;

BY MR. JACKSON: Would you look, please, nt the document \
which is Exhibit "D" to that affidavit? That is a tender?—
(Witness does as requested.) !

That was a tender, was it not, for the supply of coal for \ 
power stations in Brisbane?— That's correct. .

And at the time, of course, you were already committed to 
buy coal from New Hope under its contract?— That's correct.

Subject to these proceedings, and the way of buying coal ' 
under that was to give a firm purchase order for an ensuing i 
calendar year, the confirmed purchase order being given by the \ 
middle of the preceding year?-— That's correct. j

At the time when you invited tenders, you had not - is it | 
the position - turned your attention at all to Clause 9«^ of I 
the terms of the agreement presently in question?— Sorry, 9«1 j 
being ——— 20

10

The agreement with Hew Hope presently in question?— The 
turndown ———

You hadn't turned your mind to the terms of Clause 9.1 of 
the agreement presently in question?— I'm afraid I'm not 
fully - I can't-put what 9«1 ———

BY HIS HONOUR: Perhaps if we put it before him. Show this 
to the witness?— (Handed to witness.) 30 

as :••.--•
BY MS. JACKSON: Now, you are familiar with that clause, 

aren't you?— Right; yes.

Since this case started, you have looked at it many times?— 
I had a few looks, yes.

And you have sworn affidavits, exhibiting this document?—

And at the time when you invited - were you the person 
responsible, by the way, for the invitations to tender? — Ho, 
that's the function of the State Electricity Commission.

You are committed? — I was assisting with it.

You were familiar with the invitation cf the terms 
tender? — In this way, yes.

to

•40

50
And the invitation to tender made provision for increases 

in the price of coal supplied by reason of changes in cost and i 
in the cost of producing and supplying coal under that agreement?- 
It would have done. - It was an invitation to tender, not a j 
contract. j

i
But it was in the' form, a form which set out the contractual 

terms, didn't it?— It would have a format which ctme through to>»
a similar sort of contract. I

Govt. Primer QttJ.
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If you look at Exhibit "D" to your affidavit, which is 
the invitation to tender ———?— (Witness does as requested.)
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... at pa^e 20 of the document it made provision for there 
to be escalation provisions which properly reflected the changes 
in the costs on the cost of producing and delivering coal in 
accordance with the agreement made pursuant to specification, j 
and then it went on to say, "Further, if either party to such '• 
agreement at any time ... Section 16.1." Do you see that j 
there?— Yes. !

And then it went on to say, where the agreement had been 
reached, the matter was to be decided by arbitration?— Tes.

If you look at page 30, provisions made for arbitration 
in relation to such matters ———

HIS HONOUR: Did you say 13? 

"~ MR. JACKSON: I said 30, Clause 16. "1. 

WITNESS: I see that, yes.

10

20

30

50

BT MR. JACKSON: Now, at the time when you were evaluating 
the tenders, can you tell me this: you were familiar with j 
the existence of Clause 9-1 of the agreement presently in question 
in these proceedings?— I was aware of its existence, not quite 
familiar as I am now.

Did you pay any attention to it at all in working out the 
prices of coal?— Sorry, in working out which price of coal? 3Q

Working out the prices of coal, how suitable they were in 
terms of that tender?— No, I don't understand your question.

Well, at the time when you were working out whether the 
tender should or should not be accepted, what attention did you! 
pay to Clause 9-1 of this agreement?— I don't believe we got j 
as far involved in the escalation formula at that point in time.

At the time when you were working out whether the tender 
should or should not be accepted, or whether any tender should 
be accepted, did you pay any attention to Clause 9.1 of this 
agreement when you had ———?•— Not that I recollect, no.

It was relevant for those purposes, wasn't it?— At that 
point in time, I would say - certainly in relevance.

Completely in relevance?— I'm not sure. I would have, 
from ny point of view — I was looking more at the technical 
side of things at this stage. 50

Might the witness ha nil back that Exhibit 1?— (Witness does 
as requested.) I

]
Can you tell me this: in relation to that tender, the i 

tender that was lodged by New Hope, it wasn't a tender for coal: 
from the same mines as are involved in supplying under the j 
coal supply agreement in question here, was it?— It was from j 
the Jeebropilly mines. I

60
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Which is an open cut mine?— It is un open cut nine. j i

Which, of course, you would expect to be much cheaper than 
an underground mine?— One would expect so, yes. j

And the coal being supplied under the coal supply agreement 
in question here in these proceedings is produced by underground 
mining?— Underground and open cut, I believe. (

Principally underground?— Well, I wouldn't use the word : 
"principally". All I could say is that it is underground: 
and open cut. It varies from time to time.

The price of coal paid to New Hope under the agreement 
presently in question here has been the highest, would you 
agree, of the coal, highest of the prices paid to the suppliers 
and to the Swanbank from the West Moreton field?— That's right.

That's common knowledge, isn't it?— That's common knowledge.

v--So that the New Hope coal has been the most expensive^ 
throughout "the time of the agreement?— That's correct.

And at the time, of course, other agreements were entered 
into with other suppliers in that field?— There were, yesj 
that's right.

The coal that was the subject of the tender by New Hope 
that you refer to in that agreement was coal which couldn't be 
utilised in Swanbank in large quantities?— There were problems', 
technical problems why we couldn't utilise it in those quantities; 
that's correct.

There is really no comparison between the price that you 
would expect for coal from an open cut at Walloon pit, which was 
the subject of the tender, and the coal - the price you would j 
expect for coal being supplied toSwanbank under the present | 
agreement?— It depends on how you mean "comparison". When you 
are talking about the tender in general, there were other coals' 
that were not Walloon series coals.

But the coal that was supplied, that was said to be going 
to be supplied as tender by New Hope ———?— There is always a 
comparison. I'm just - the proposal would then be where it was! 
being burnt.

Tou would expect it to be much cheaper, wouldn't you?— 
One would expect it to be much cheaper because ———

Tell me, then: why do you go to such length in your 
affidavit to discuss that tender?— In my affidavit, I'm purely 
pointing out that there were other coals available at that point 
in time which we didn't take.

You didn't take-any of it?— That's correct.

And, of course, you had some contractual oblinations 
towards New Hope ? didn't you, to take coal?— Within a certain 
range, yes.

60
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Not ;juet contractual rights; you had contractual 
obligations, didn't you?— That's right.

And during the period that you were taking coal from New 
Hope - I'm sorry, I'll start thnt again. From the period of 
1 January 1978, each year you gave and had given the firm 
purchase notices?— That's correct.

Including one for 1983?— That's correct.
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And during that tine, the amount that you had taken has been the amount of about 400,000 tonnes, is it not, with } perhaps one exception?— I think around about 1979, we went i back to the whatever - 560,000.
And during that time, you didn't ever, apart from thatone occasion, exercise your right to go down to 90 per cent?—•No. I

!You had seen, I take it, various documents setting out the price, of coal that came from New Hope?— Wben - yes, I have j I0 seen them.

yes.
The time when you were fixing your merit order?— Eight,

You have had a merit order throughout this time? — We have them all the time.

January 1978, at least? — Yes.You had a merit order from 
We always have merit orders.

In relation to the merit order, can you tell me this: you relied, you say, on the price being charged by New Hope for | coal in fixing your merit?— We had, partially, in combinati with the others.

20

on

And the price that was used in fixing the merit order was the price that was worked out in accordance with the agreement?— That is correct. 30
What attention did you pay to the possibility that the price might be changed?— No attention.
Did not consider it?— No. 

formula to push it through.
We Just used the escalation

It did not occur to your mind that there might be some application for review under Clause 9»1?— Not under Clause no.

And the first time you considered that was after the claims were made; is that right?— That is correct.
In fact, the fact that claims for a review were likely tc be made was made clear quite some time ago, wasn't it?— Sorry, but which review are you talking about?
Talking about the review in respect of coal supply after j the first five year period?— We always knew that there would so be a review at the end of five years, yes.
But claims for review in respect of coal which had been and which might be supplied during the five year period - the i first five year period?— Sorry. This is - we knew that at the end of five years we would be having a review of prices for the ensuing five years. j
But you knew - it was made clear to you, wasn't it, in the

I bO
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period prior to the end of 1982 that a claim v;as made - was ; 
being made for an increase in respect of the price of coal — ' 
supplied, also prior to the date on which the clain vas made?— 
No. Sometime in early nid-1981, there was a claim served on us.
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I There was a claim served on you - a mere formal claim •
j served on you - on 14 July 1983, wasn't there?— Sorry, 1982, yes.

| But before that, there had been discussions between '
officers of the Q.E.G.B. and officers of New Hope in relation 

! to the cost pressures that Hew Hope said it was feeling and the 
| fact that it wanted an increase in price •?— They were foreshadowed 
i before that date - a notice that we would be making some claims.
i I

And the discussions started in the latter part of 1981, :
did they not?— Yes, I believe BO. |

!
So, can you tell me when it was in 1981?— I think it was 

just before Christmas - November, or soothing like that. j

20 Prom at least November 1981 ? you knew that there was likely, 
i to be a claim in respect of the increased costs of coal?— We . "J 

knew that they had foreshadowed that there was claims. We { 
weren't sure how the claims would be put forward, no.

At that time, it was apparent, was it not, that the coal \ 
supply, at least after that time, was coal in respect of which 
it was likely that they would seek to have the price reviewed?— 
They would seek to. It was possible. It didn't say the claim 
was necessarily paid. I

Of course not. You knew, did you not, from the latter part 
of 1981 - from November 1981 - that New Hope was claiming that 
the price should be reviewed?— It didn't have a formal - we j 
knew there was a possibility of them reviewing the price - of 
asking for a review of the price.

I
So, you went on with your merit order on the basis that the 

price would not change?— On the merit order, yes. I would say 
that, yes. j

i *j
At least from 1981, you thought it possible that the price 

would change?— It was possible, yes. I

And you did not know how far back that would go?— We 
didn't even know it was going to go back - there was any 
possibility of it going back.

You had not thought about it going back, had you?— Not at 
that stage, no. I

I 50
Just talking about your merit order, I want you to look at 

paragraph 7 of your affidavit. In that affidavit, you say that 
you sought at all material times to place maximum dependence ; 
upon those generating facilities at the lowest cost?— That is 
correct. !

Whether you in
period you are talking about, you had to 
didn't you?— We -had a commitment rr ffie

i 
fact used Swanbank or not during the

take coal from liew Hope , 
contract, that is correct.
____________._ .._. __....j 60
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And you had to take each year coal which was at least 90 ' per cent of the previous year's firm purchace?— That is correct.
And the decision to take that coal - the decision fixing 

the quantity - was the decision which you made by the end of June in the preceding year?— That is right.

And, as I think I asked you before, there was only one year during that period when the firm purchase declined from the preceding year?— That is correct.

And in fact, more was being considered - you were considering j taking more?— More than the 100 per cent?

Yes?z- There was a period where we were interested to find out *LBS£-v the incremental price would have been for more.

In 1979, you were seeking to take, in an ensuing year, more from the commitment for the firm purchase - you were interested in it?— We showed interest in making an inquiry.

Tou mentioned in paragraph 10 of your affidavit that your: merit order was varied from time to time, and you make various^ decisions on it, but the merit order applies, does it not, to j coal - ._../• the use of coal which you have already acquired in ! the sense of having it or which you ordered the previous year?— No.

Tou tell me why it does not?— Not necessarily. We try | to look at what the replacement coal would cost in respect of i 50 saying that if you are committed to a coal, it is the oake-up - whether you make the purchase decision for future coal, that ! could determine the merit order for a particular point of time, or whether we could get cheaper coal by asking for another 10 j per cent, so we are looking at what the next bit will cost us,', so that in the case of asking New Hope and the West Moreton j Mines whether they could produce more than 100 per cent, we 
would then get an indication from that price what the coal - what coal price was used to slot Swanbank in.

I 40
So, the merit order is fixed at the time you give the firm purchase order?— The merit order changes a fair bit during the time we make a decision on that firm purchase order of our plan - on our calculations of what the planned merit order would be in the future.

And ± \ / What happens ,»^c you get changes to that merit order, j depending on the cost of coal elsewhere, don't you?— You have got a fair range, but there was.only a couple of days where it was a bit grey, so if we run short of coal in a particular station^ then the next - whenever we had to buy the coal to fill it up : would determine the merit order, but when we give our firm ' purchase by notification, we have got to plan . where our coal is coming, to reach .the power station. We know how much coal | is being taken to make up the full requirement of that station.
That becomes our merit order setting price. !

i
Is it right to say that if, contrary to the Q.E.G.B.'s view, a review had taken place which alters the cost of coal already

60
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supplied, then that cannot affect, I take it, the merit order, 1
that is already applied in respect of the coal that is being '•
used. It cannot affect it, can it?— Not to what has been used,
no. I

i
And in respect of coal in the future, it will alter the ; 

merit order - that's right, isn't it?— You are saying if ———
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30

50
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Put it another way: why does the merit order matter - just 
a question of costs, isn't it?— The merit order.

gives our operating personnel the way in which they should 
schedule the plan on line which will then determine the amount 
of KB& coal at each particular station. |

And they do that because of the cost, don't they?— It ie 
based on the fuel costs, yes. I

!

If it be that the price of the coal supplied in the past 'to 
Swanbank and already used increases by reason of a review, all 
that kzx happens:, is it not, is just that, under the terms j 20 
of the contract, you had to pay more than you had to?— But we 
made decisions in the past which would have changed, if we 
would have known the price at that particular time.

Put it on somewhere cheaper?— That's right, the total 
overall. We are still looking at the overall system costs - 
the total costs of the basic electricity consumer would have 
changed.

But at the best, you would have still had to take 90 per 
cent of the previous year's firm purchase?— That's correct, 
but there is a lot of difference of staying 100 per cent and 
going down 10 per cent.

But in any event, you did not turn your mind to the 
possibility of price increase, did you?— No.

The merit order is an internal thing, is it not, worked 
out in Q.E.G.B.?— Yes.

You did not consult New Hope about the merit order?— No.

They all would not know what it is, I suppose?— Some of 
them may do*

30

No.
You, do not ever say, "This is the merit order we have now."?

The only thing you expect people to know about it is to 
assume that you have some order of bringing your power station 50 
to overload capacity?— The only way is when we give them 
a notification. That is the only indication we give them as 
to using more coal.

What notification are you talking about?— The notification 
for the following year. That would be the only indication they 
would get of how we are running our system.

You would ; not get too much indication on your merit orderbO
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if all you are getting is an order for the cane anount everyyear, except Tor one year; would you agree with that?—You wouldn't get much, no. ! i

In any event, you do not coar-unic .te your ^crit order to , lie:: Hove?—No. I

In how many years since 1978 would ycur corit rrdf>r have 
chromed if the amount of the claim had be-.n allowed?—1 h ve i got no idea. ;

It would only have been 1930, would it not?—borry, you ; mean at what point in tire? j io
i

No, not at what point in time, what ye?.rs? It would only! have been 1980, would it not?—Late 1979 we wculd have nade j decisions whether we were able to buy the increnental coal i fron Wett Moreton, and 1980 such that the difference in :rice,| in marginal price betv;een Gladstone and Swanbank were very i 
close. They would have bm the najor payments. There nay have 
been other times, but I am not sure without calculating. i

In relation to what has been called retros;ectivity, have| 2C other claims been made - clains under clauses equivalent to | clause 9.1 - by .other suppliers on the field?—There WJB ———•

MR. CALLINAN: I am objecting on the grounds of irrelevance. 
HIS HONOUR: On what basis a_re you putting it?

MR. JACKSON: Only in this sense, it is a question ofreliance on the matters that constitute the esuopral, and thatinvolves a question of knowledge of the subject natter. 30

EIS HONOUR: I really cannot see that a representation 
by B that he was entitled to a higher cost would justify the 
conclusion that the plaintiff was not acting on & re : resentatidn which had been got from A that no higher cost was being asked, or something of that kind.

40

M^. JACKSON: I shall not pursue the point. Might the witness see the affidavit by Mr. Walker which is the later of the two?

(Shown to witness.)

BT MR. JACKSON: Just have a look at that docunent?—(Witress looks.)

Ycu will see that that document is an affidavit nade hy 
Mr. Walker. In paragraph 2 he says that on or about th. end of each month the defendant furnished to the finance department of 50 the plaintiff a pro forma invoice relating to the delivery of v | coal in that month, and then he exhibits two of then, Sidiicits j 
Al and 2. In the ordinary course of events did you see those 
invoices?—Mot normally, no.

Apart fron preparation for this case, have y^u seen them?— 
I have seen them before, hut 1 dc net see the • nc-ranlly. I do not 

I see them ;ach month. These particular ones, no. ',|

Leaving aside the particular ones, it is not normally your! &•
U'18/62- Go«l. Piinlcr. Old.
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function to see them?—.No.
You have setn co_e, in fact?—I have seen example, of the:.;, yes.

For whut purpose have you seen then?—Just vhcr. v:o have •' queries on prices, or if there is any query on v.-hcthor it should be paid or not they might send it up .;o us for query.
But in the ordinary course of events whrt department would they 50 to?—It would £O to the finance de artaent. • 10
When it went to the finance department, who is the -,;erson who looks after it there? Is thatMr. Wa ker?—Mr. Walker is ; head of the department. i
Who is the person who ordinarily looks after it, where it would normally go?—I believe it is the clerk for payment - j John Dooley, I believe it is. If I want any prices on ccal, j I ring him up and he tells me the latest price. :

I 20.Do you know what system operates in that department for ' dealing with these documents es they cone in?—Only superficially. We receive a copy of a calculation from Spry Walker which tells us what the price is that should be paid under the escalation j provisions of the contrsc;., and that is sent to the finance > department. I think it is a copy of what is sent tc the actual mines themselvec. ihen the colliery itself just sends the j account in based on information from i>pry Walker, and the price according to the escalation provisions. ;
I 30Are you the officer of QEGB who really has the conduct of | this case sofar as QEGB is concerned?—When you say "conduct"? i

Are you the person who deals with the solicitors and so ion on behalf of QEGB?—I am a bit of a middle man, you might say,in that respect. f
You have seen, I take it. the amended statement of claim 'that C^EGB has in this case?—I am a little bit confused by all jthe statements of claim. ' • •*'-•
You are not on your own in _"that .regard. May the witness! see the amended statement of claim? ' I

"HIS HONOUR: One has" not been filed. I have a copy. - .jThere should be two, of course, one for the judge and one for :the file. There is only one so far. \
BY KE. JACKSON: Have a look at paragraph 16 of that document. It refers in the last three lines to the cost of coal as notified- by the defendant to the plaintiff and adjusted frou sine to tine?— (Witness looks.) '
Sofar as the notifications of the cost of coal and adjustments to it that have been given by Nev Hope over the years are . '< concerned, aro they the documents that ere Exhibits A1 and 2 - ' documents of th--;t type to Mr. Valker's affidavit to which I tookj you a moment a^o?—1 would tend to think they were nore the .•' other ones. A1 and 2 are adjusted for quality, so they are not ! really the straight contract prices. The coDtract^rrice&.^O-JjdJoe"
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the ones that come fron iipry Walker even thou~h it cc:ccc via 
a third Tarty. It is still really coming Iron the colliery- 

Is there an arrangement betv;een Q£GB and all the coal 
sup liers who have contracts similar to thin with lipry '..'alker?— 
Do all the calculations. They cose ———

In accordance with the agreement and then notify both£ides?— 
R-'ght. :

And then, of course, the contract itself contemplates that' 0 
there will have to "be adjustments to it once further information 
becomes available?—This is just on indices, yes. j

And the way in which all that has happened over the years it 
has been going has bei.n that ^ry '.-/-ilker work out the price in 
accordance with the contract and tell both parties?—'Ihat is 
right. •J.hat is how I understand it', yes. j

20'are the notifications of the price that have been ! 
jiven by New Hope sofar as you are aware?—That would bo my j 
interpretation.

lerhaps you could hand back that statement of clain?- 
(Witness -oes as requested.)

I

If Hew Hope's quantities were cut down under the agreement; 
in other words, if you gave them a 90 per cent fin purchase j 
notice rather than one for an amount which was the same as thei 

30 preceding year, then the result would be that its unit price • 30 
per tonne of coal would go up?—The average price-would change, 
yes.

And it would depend on the amount involved in the sense that 
it might not be wcrthv;hile for you to give us a 90 per cent i 
notice one year rather than 100 per cent because of the fact | 
that you pay at a higher rate?—That is correct. That is the 
marginal price I was talking about before.

Would you look at Exhibit B to your affidavit where you j .,,,
talk about the position at Swanbank? Sofar as Swanbank was i
concerned, did it have small or relatively small stockpile !
facilities?—550,000 tonnes is a fairly large stockpile. !

550,000 tonnes capacity?—That is right. 10,000 is^in the 
bunkers, I am thinking of the bunkers as part of the stofcs. j

When you speak about double handling being a possibility, : 
does the double handling come about because of the fact that the 

50 stockpile capacity is exhausted?—'Hiat is right. j 30

The stockpile capacity becoming exhausted is caused by the 
orders that have been placed by the C^EGBV—It coce^ about because 
the consumption is less than the deliveries, and deliveries are 
what we are notifying. j

i • 
I And the consumption being less than deliveries comes about ;
| because of the operation of your merit order, en the one hind, |
i does it not?—No, it is more the level of demand in the system.

60 .| If we haven't accurately forecast the system at Swanbank, /because
,,7ia/a2jirt. was, jLow'er in~th~e~meriT~order it would tencTto vary a~lot "nore

3/9 h3/76 -27-
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than sonic of the other stations higher uj- the merit orlcr, 
and so variations would be felt there.

You do not want to create an additional stock ilc nt 
Swanbaak?—No. We were looking at the cost of puttir.j on 
auxiliary stock ile the?-, just comparing that v.-ibh shifting- 
energy.

And at the tine when that was being considered, which was, 
1 think, in 1979, to what extent were you familiar with the 
price being charged for Hew Hope coal?—I would only be : K
familiar with whatever the latest notifications were. '•.\

You did not often see the notifications themselves, did ' 
you?—Every year we had regular reviews. We just ask the latest 
price and use that to price our escalations fro;u then on into 
the future. <
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You did not go and see the original document?—No, I believed the clerk.

The Court adjourned fron 1 j.n. till 2.30 p.a.
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The Court resuacd at 2.31 P.m.
DAVID JOHN EAGULEY. further cross-examined:
BY MR. JACKSON: I was asking you a little earlier about the discussions that had taken place in relation to the clain j for retrospectivity, and you mentioned that it v:as in November; 19.81 that those, .discussions first took place?— November 1981 ! there was the first meeting for the five-year review,- and 'it | tvas foreshadowed - my memory doesn't exactly serve because we ; are talking about two separate things, but that vas when it was first raised, I think. ' 10
In any event, the price was not fixed for the five years after 1982 prior to the end of 1981, was it?— That is 1983 to 1988 you are talking about?

1983 onwards, at any rate?— -At that point in time, no.

20

30

The contract suggested it had to be fixed by the end of December 1981?— Yes.

And the parties discussed that through 1982?— That's right 
HIS HONOUR: It has not been fixed at all, has it? 
MR. JACKSON: No.

BY MR. JACKSON: The position, of course, is that the company is still supplying coal pursuant to the firm purchase order given in respect of 1983?-— That's correct.
In the discussions that took place from November 1981• onwards, the question of retrospectivity - to use that expression - was one that loomed large, was it not?— Certainly brought up several times, yes.

You participated in those discussions?— I was in the discussions when it was mentioned.

MR. JACKSON: I call for a letter dated 10 February 1982 from the defendant to the plaintiff.
MR. CALLINAN: At the moment I am sorzy, we cannot produce that. I wonder if my learned friend has a copy?
MR. JACKSON: Yes. I am afraid it is rather ragged. I tender a letter dated 10 February 1982 from the defendant to the plaintiff.

(Admitted and marked "Exhibit 4".)
MR. JACKSON: May the witness see that?
MR. CALLINAN: I wonder if I could see it first?
(Exhibit 4 handed to Mr. Callinan and then to witness.)
BY MR. JACKSON: That was one of the letters received, was| it not, by-the Board in jeLation to the claim that was foreshadowed60

SO
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in relation to the costs of coal already delivered un-,'er the 
contract?— Yes.

MR. JACXDON: I call for a letter dated 19 March 1982, 
again from the defendant to the plaintiff. A^ain I i;ill tender 
a copy.

(Admitted and narked "Exhibit 3".) 

MR. CALLINAN: May I see that? 

(Exhibit 5 handed to Mr. Callinan.)

MR. CALLINAN: I object to this letter. Ycur Honour will' 
appreciate I had not seen it before it was admitted and marked, 
It is simply not, in my submission, relevant.

(Letter handed to His Honour.) 

HIS HONOUR: Yes, Mr. Jackson?

MR. JACKSON: I tendered the document as being a document 
which indicates clearly that it is part of correspondence in 
which the claim for more money payable under the contract is 
being made - is or is likely to be made.

HIS HONOUR: Mr. Callinan?

MR. CALLINAN: It may depend in the end, of course, what 
is the material time. I would concede that if it can be put 
upon that basis in its relevance, so far as time is concerned, 
it could be received. Your Honour appreciates that what I am 
objecting to really consists of nil the complaints about the 
contracts.

HIS HONOUR: I don't think it prejudices you much, so I 
will permit it to remain an exhibit although its ultimate 
relevance may be one we may hear argument about.

(Exhibit 5 handed to witness.)

20

30
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BY MR. JACKSON: You have got that letter there, have you?— 
Yes.

That again is one of the letters that was received from 
the defendant?— I believe so; yes, it would be.

In fact, you replied to it, did you not, by a letter dated 
4 May 1982? Would you look at this document?— (Handed to 
witness.) , so

That is a letter which you "caused to be sent, is it not-.— 
the one I have just handed to you?— Yes, that's right.

MR. JACKSON: I tender that.

HIS HONOUR: Do you want to see it?

MR. CALLINAN: May I?

I

-30- D . J . _Bajru ley 
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(Letter handed to Mr. Callinan and then to His Honour.)

HIS HONOUR: That letter of 4 May 1982 from the plaintiff, 
to the defendant is Exhibit 6.

(Admitted and marked "ExH.bLt 6".) j

BY MR. JACKGON: May the-witness see that one "that has | 
been marked?— (Handed to witness.)

Would you look at the third paragraph of that letter? 
That refers to claims for retrospective price adjustments; do ! 
you see that?— That's correct. j

i
It was clear to your mind at leest on that day, 4 May 1982, 

that claims might be made in respect of price adjustments for i 
coal supply at the tine when the adjustment was to be made?— 
It was clear to my mind at that point in time that if there | 
were going to be any retrospective claims then information was 
required.

20But it had been indicated to you, had it not, that there 
were likely to be claims which were retrospective in that sense?— 
At this point in time I was aware of the fact that there may be 
retrospective claims, and I made a statement in the letter to 
say that if we were to entertain retrospective claims we would 
need at least this information I asked for in this letter.

Tou would want actual costs and conditions, as you say 
there, over the full period?— That's right.

The full period of the contract. I take it you mean 
there from 1 January 1978?— Not necessarily. It would be the 
full period of which they wanted to claim the retrospective
claims.

Actual costs and conditions over the full period, you 
refer to?— I am referring to the claim for retrospective price 
adjustments.

You will see you refer in that paragraph to the start of 
the contract, and you refer in the preceding paragraph to the 
start of the contract also, do you not?— Yes.

In fact, you did receive a submission setting out a claim 
which was retrospective and which also sought a revised base 
price from 1 August 1981 - after that?— I'm not sure of the 
dates. I would have to see what you sent to us.

MR. JACKSON: I call for a letter and annexures dated 17 
June 1982 from the. defendant to the plaintiff. I tender a copy 
<f that document.

30

50

MR. CALLINAF: ' May I see it? I am fairly confident I know1 
which document it is, but if I could look at it quickly?

(Letter handed to Mr. Callinan.)

Oovl. Puntef. Old
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MR. CALLINAN: Your Honour, I object to the tendering of ' 
that as an exhibit, the same as Exhibit 5.

! HIS HONOUR: I will record you as objecting to the relevance 
j of the document. Subject to that, I admit it as Exhibit 7. 

letter of 17/6/82 as enclosure sent to plaintiff.

Ex.? (Admitted and marked "Exhibit ?".)
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BY MR. JACKSON: That document, of course, was one that:'- 
was received by the Board, was it not?— Yes. ' 10

And, of course, after that, discussions took place on a 
number of occasions concerning it?—That's correct.

HIS HONOUR: I infer, Mr. Jackson, that Is the letter, or 
something referred to in your pleadings?

MR. JACKSON: No, that is the letter of 14 July. That 
document is set out in full in the pleadings and has been 
admitted.

BY MR. JACKSON: And then, on 30 June 1982, a firm purchase 
order was given to New Hope for 1983?— To New Hope, yes. i

Would you look at this document, please?— (Handed to j 
witness.) " !

That is the firm purchase notice, isn't it?— That's | 
correct. ' \

MR. JACKSON: I tender that.

HIS HONOUR: Firm purchase notice in form of letter of 
30 June 1982 from plaintiff to defendant is Exhibit 8.

8_ (Admitted and marked "Exhibit 8".)

BY MR. JACKSON: The quantity which was the firm purchase' 
for 198J was 400,000 tonnes?— That's correct. |

|

Which was no reduction on the previous year?— That's j 
correct.

30

Although you were aware of the fact that a claim at that 
; had been made in respect of retros 

was a claim that had been made, yes.
point had been made in respect of retrospective increases?

There were discussions which took place after 30 June 1982
•up to October 1982 dealing with claims for a retrospective i 
increase that had been made, discussions between the Board and -~ 
New Hope?— At some stage in that period the Board wrote to 
New Hope saying that they wouldn't entertain any retrospective 
claims. j

i
It wasn't until much later?— I can't remember any dates.

There were discussions which took place after 30 June 1982 
with New Hope in relation to New Hope claiming for a retrospective 
increase?— I think I must explain at this stage that we i
-employed the——the-State-Electricity-Commission-came-in-as-a—' co

19718/62- t'.i i"i • •:*• CX)
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consultant for us to look at this claim, and I wes only 
peripherally involved, so I can't really be totally sure of 
it, the facts and everything that was discussed. The letters 
were posted - purely put through me more as a post 1 
anything else, to make sure that they were quite J 
recorded. |

MR.. JACKSON: . I call fjor.and also tender a letter dated : 
21 October 1982. from the defendant tb the plaintiff.

I

HIS HONOUR: Letter of 21 October 1982 to the plaintiff . , 0 
will be Exhibit 9. I will record an objection if you want to.

MR. CALLINAN: Can I see that one, Tour Honour? j

HIS HONOUR: Yes.

(Handed to Mr. Callinan.)

MR. CALLINAN: I make the same objection.

MR. JACKSON: Before that document Is marked, I missed a 
letter that I wanted to tender which precedes it in date. It 
might be convenient to tender that first. I tender a letter 
dated 24 September 1982 from the Board to the defendant.

HIS HONOUR: Letter of 24 September 1982 from the Board 
to the defendant will be Exhibit 9.

(Admitted and marked "Exhibit 9".)

MR. JACKSON: And I tender, and also call for, a letter 
dated 4 November 1982 from the defendant to the plaintiff. I 
tender in that regard.

HIS HONOUR: Just to make it clear, because I don't think 
I have formally said I have altered the exhibit numbers, Exhibit 
9 will become Exhibit 10. Exhibit 9 is the letter of 24 September 
'82 and the letter of 21 October '82, that's the one that is j 
changed to Exhibit 10, This one now is Exhibit 11, that's the 
letter of 4 November 1982 from the defendant to the plaintiff. 40

(Admitted and marked "Exhibit 10".) 

(Admitted and marked "Exhibit 11".)

BT MR. JACKSON: I want to turn your attention, please, to 
the tender that was sought from people in relation to the I 
Brisbane powerhouses. That tender was for a period commencing 
on 1 January '83, wasn't it?— That's correct. j

i 50

After the period which would be after the first five year; 
period of the New Hope agreement?— That's correct.

During 1980", the Board in fact asked New Hope to provide 
about 8,000 tonnes of coal in addition to the coal that it was 
to supply them in the last three months of the year?— We had ' 
certainly at some time - I'm not sure of the tine - but we did 
ask for additional coal, whether it was 8,000 tonnes or whether 
it was —————•
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It was at the higher price than you would have otherwise ' , 
had to pay?— My recollection of any extra purchases was at ' 
contract prices, but I could be wrong.

The merit order you were talking about before lunch, the 
merit order is, itself, subject to a number of constraints, is 
it not, which sometimes prevent the optimum situation from 
being obtained?— That's correct.. We would have a long - what 
you are talking about is a long term merit order, that we plad 
merit order - yes. ;

In fact, the transmission system limitations themselves '• 
are a problem?— On occasions, yes. J

And of course you have got the start-up costs of various '. 
units?— These are taken into consideration. We virtually have 
two merit orders: a merit order to get it on line and a merit • 
order once it is on line. !

Where you have got system loading, which dictates that ! 
some units should be shut down overnight, have you got to take 20 
into account the cost of restarting it in the morning?— That's 
right.

You have got, also, powerhouses like Tennyson B, which 
have got spreader/stoker boilers, hasn't it?— That's correct, i

!

And they have got significantly lower start-up costs than 
Ewanbank A?— That's correct. I

And Swanbank A has a different type of boiler?— Pulverised? 
fuel with oil for start-up.
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The power workers have not been unenthusiastic n'hout having 
strikes fron tire to time, have they? — They have had their 
occasions, yes.

The nnrit order, of course, in practice is very much subject 
to major plant outares? — That's correct. : iu

i
• That could force the operation of less economic plants? — . 

Sorry, :just on what I said there, the icerit order stays the sarce-just 
because sonethinn/out of service - it drops down - it still 
stays in the same area. j

purrpose of having the record xxxxxxxx?—3o, you knovr 
each one next should step into the breach.

Then, of course, in the working out of power stations 
you have problems^with the storage of coal at stations which j 
are high up on the list ,which can occur? They can occur in i 
relation to mine production and transportation?—They can occur, 
yes. . ^ \

And they can force rescheduling?—That's virtuily when you 
make a change in the merit order when sonething happens in the 
system. i

That also is subject to the nature of the particular j 30 
coal contracts you have got: that is, in the sense that short i 
term ones might cone to an end and you might not have one to j 
replace it immediately?—Yes, if we have a short term contract; 
that could be the'situation. j

Also, of course, if you have increased operations at a '. 
particular station then the coal consumption there is increased?— 
Correct.

That can give rise to shortages, making you go elsewhere?--- 
Eight,.yes, that could happen.

You can also have other constraints arising where you have 
fixed tonnage coal contracts, can't you?—We certainly can. j 
There are fixed tonnages with no variations whatsoever. j

You have contracts that have a range?—Yes.

You would order the coal, in a case like this, six months; 
before the year in which it is to be delivered?—Right. j 5

If you have an area xi±k where the load • growth falls and 
the total system estimates are less than budgeted for, then j 
the lowest merit -order would operate at a reduced output?—That's 
correct. ;

If you are committed to accepting fixed coal quantities,
inira +•/•» V>*» HonH- -in er%T-iH f i T>r- gft tllC

j-i you are CDnuajEtea T.O accepting iixea COUJL qut 
then they may have to be dealt, in servicing, at t! 
of some lower cost power stations?—Or stockpiled. .60

p'M-tc>. Qld.
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M . JACKSON: I h-ve nothing further.
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BY MR. CALLINAN: You were asked Bore questions to the 
effect of whether you saw all of the pro foiiaa invoices and 
indeed, I think, th« adjusted chsnpes by the accountants on 
behalf of the defendant. Do you remember bcinp asked those 
questions?—Yes.

Did you know the price being charged for coal by the 
defendant when you actually did your merit rankings?—Yes, 
we asked for the latest prices and the projections on 
escalation factors in the future to arrive at our planned 
merit order.

You had to know that and had to find that out before 
you did it, is that correct?—That's correct.

You were', I think, informed by the clerk in charge of 
that and you said, "I would use the latest price, I believe,
that the clerk gave." 
correct.

Do you remember saying that?—That's

Did you at any time when you did any cerit orders know 
anything - or merit rankings — know anything in respect of 
retrospective claims?—Not with those merit times we did, 
the merit order calculations, no.

KK. CAT.LIHAN; Might the witness be excused? 

KIS HOKOUB: You are free to go, witness.

50

60 (•C
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UORT'AN ROS"• WALKER; sworn and examined:

BY MR. CALLINAN: Your full nane i;; liorm-Jn Koss V.'alker and 
you live at 11 Balmore Stre-t, Indooroopil"'y and you ore a 
Corporate Economist by profession, is that FO?—Yr.s.

You are the chief financial officer of the plaintiff 
corporation?—Yes. •

How lonr have you held that position?—Two end a half years.

Before you held that position, what was your position?— 
Budget co-ordination officer with the sane organisation. ;

Were you involved, before you obtained your present ;position, in the preparation of annual budgets forecasts :for the plaintiff corporation; that is, before ar.d now?— :
Yes. <

IYou have sworn two affidavits in these matters. You 
are aware now, of course, that the defendant is seeking, [ ~ J in fact, retrospective reviews?—Yes. '•

When did you first learn of that?—The matter was discussed with me in a formal sense some three months ago, from memory.

In an informal sense did you know of that, or of that 
possibilily, before then?—Yes, but I can't recall the exact i time at which I became aware that the case was —;— i

Can you tell me this: the Board actually sells bulk '• 
electricity, or electricity in bulk?—Yes. |

The purchasers of that bulk electricity/rlmlined the same since the inception of the contract, the subject of this case?— No. We have had two additional bulk supply purchasers added • 
in that time.

i
Who are they and when were they added?—The two in question are two aluminium smelters, QAL and Comalco. The dates ———

Appro-Tjaate dates would do? — It was 1979 
for Comalco, I think.

(JAL and 1980;'

You may be familiar with the documents. 'Do you remember the documents which were exhibited to that second, shorter : affidavit which you swore as being c. pro forma invoices and a document from Spry Walker and Coapany and Touche-Ross and '. Company?— Yes .
' ~,^

I want you to look, for example, at the one which is the ; account dated 1* June 1982? — (Handed to witness.) :

Do you see the form of that document? — Yes. ii
It has, "Month", "Provisional trice", "Current Provisional 

Price", "final Price", and "Price to be Invoiced.* Was that a standard form? Did you receive such documents befor- 14 June 1982? Yes. i

N.R. Walker
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For what period of time did you rec«ive docunent.s in that forn?—To the br?st of ny knovledp;e this is the forn that invoices have been presented to the Board from Spry "alk^r and Company to Touche-Koss and Company.

Whose •ccountants are they, to your knowledge?—I am a I don't know.

Did you act upon those in any way in preparing budretary forecasts?—These prices, together v/ith our ectinates of the . ;o movements in the indices in the contract, formed the basis of price estimates that were used in determining forward forecasts.
You do not employ these accountants, do you?—No. ' 
HIS HONOUR: I think it is in one of the letters, actually. 
MR. C-ALLTNAN; What was in one of the letters. Your Honour?
HIS HONOUR: One of the letters says who belonged to Spry i: Walker. ;

iMR. CATiTiTNAN; I think my learned friend asked a question, of Mr. Baguley and that he gave an answer to it ••*" was ; probably an unnecessary question. * :
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HIS HONOUR: It is Exhibit 4. 
... C.S. 29 contract."

30

"Anticipated company officers 

MR. CALLINAN: That is the oral evidence of this witness.' :-o

CROSS-EXAMINATION:

BY MR. JACKSON: When did you first read the contract, ! C.S. 29?— When I first took my current position I read all of the contracts within the purview of the Department to which I was made the head. I haven't looked at them since. i• ~t-.'
When did you become head of your Department?— In November 1981. i
The documents that are exhibited to your shorter affidavit set out two invoices in the form of an invoice and also set out a letter of 14 June 1982 from Spry Walker and Company end the enclosures to it. Am I right in thinking that that forn of document had been used throughout the first five years of the contract?— To the best of my knowledge, yes. j
The prices set out there are, from your understanding, the coal prices escalated according to the provisions of the contract?- Yes. I

i

60
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In other words, the amount calculeted in accordance with 
contract?— Yes.

I
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And it is that which you use in preparing budgets?-- V.'e use tho.^e as bases on which then we estimate anticipated 
increases during the period of the forecast.

And anticipated increases under the contract?— Yes.

For whatever reason under the contract?— I don't think I understand the question.

You put a percentage, I take it, on to the cost of coal j actually being charged at that time?— Yes. j

And the percentage that you put on, was thf.t a percentage: 
covering the whole of Queensland?— In making estimates of j coal prices for inclusion in the five-year forecasts end the j annual budgets, each contract - the price to be paid under each contract w-s estimated separately and worked out in accordance 
with the changes which were estimated to be purchased during that period.

Bo you did not just take the current prices and expected tonnages and then, once you got the resulting figure, add a 
percentage on to that?— No.

You then applied an estimate of what the'increase might 
be in respect of particular contracts during the budget period?— Yes.

What percentage did you apply in respect of New Hope?— 30 
I would be unable to recall the ex-net percentage increases 
that were used in .the calculations for each of the five years for any one of the estimates that were done for the five-year 
period.

Did you apply the sane percentage to the Vest Koreton 
producers to Swanbank or did you apply different ones for each, producer?— Without checking working papers I would not be able 
to give an answer to that question. i

The percentage that you applied to various contracts 
varied, is that the case?— Yes.

Varied by what order?— We have so.tie contracts for coal 
delivered to power stations not dependent on cost of supply of coal from the Vest Moreton fields which do have different 
indices and different formulas.

Have a look at Exhibit A(1) to your longer affidavit. 50 Item I(k) states, "Estimates for the years 1979-80 and 1982-85) are shown in Appendix 4 and then calculated with allowances of 
5 per cent for escalation of coal costs and 10 per cent for fuel oil costs."?--" Yes.

I suggest to you that that would make the uninitiated reader think you had applied 5 per cent to the to'.:al of the 
coal costs for the preceding year. Do you agree with that?— 
Yes, I will agree with your statement.

•40
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Thot would be quite wrong? Had it not been done in thut simple way?— Certainly during the period this particular 1 document - ns you can see, it pre-detes ny employment by the ! Q.E.G.3. and certainly ray position tint I currently hold or \ did hold. Certainly in ray tine we h~ive not calculated < escalations in the way that is set out in parnr;raph I(k). !
You would agree with me that it is a pretty roujh and re^dy way of making an estimate, namely, by adding a percentage on?— It may appear to be a rough and ready way, but in 1978-79 ic at the time of"inflation and escalation that was currently then in place, it may not have been a rough and ready way. j
Over a period of five years the estimate w^-s mode?— Yes.j 
Did you play any part in preparing Exhibit A(1)?— No. 
What about Exhibit A(2)7— No.

Exhibit A(2) refers to the cost of fuel in item 14. Do S you agree with the proposition contained there that the cost of fuel consumed'is an item which is extrenely difficult to | predict with an accuracy better th".n about 5 per cent either way?— Yes.

You agree with that?— Yes.

Look at Exhibit A(3)« Is that your work?— I don't eppeai to have a copy of A(3). To answer your question, yes.
Have a look at this copy?— (Witness does 33 requested.)
In paragraph 13 you say, "As explained in previous reports^ to the Board the cost of fuel consumed is difficult to predict as it can be affected by a number of factors including plent availability, station efficiency, hydro production and coal heat values."?— Yes.

I take it you are still of the view that it is difficult to predict?— Yes.

And, of course, one factor you did not mention there is the amount payable under the contract?— We have always regarded, I think, one of the easiest things to predict being coal price.

Because of the contract?— Yes.

I will not take you through Exhibits A(4) and A(5), but 50 they were prepared by you?-— Yes, under ny direction.
And one sees in those documents remarks to the same effect as those to which ̂  have just referred?— Yes.

j Is it also right.that the Board has net charged to its ;operating fund the cost of coal when purchased?— The Board, ;in common with most large generating ———— i
I am asking about the Board?— The Board buys coal through; (.-- 60 _ Lifes_Ciipi ta ~\ fund-.—£t—pay a—.f-or—f uei—consumed-throuEh~it6 ——— '
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20

operating; fund at the time it consumes the fuel. 

It pays itself, you mean?— Yes.

The documents that you have exhibited to your shorter 
[affidavit, do you see those as they come in month by } month?— No, I don't. j

Who looks after those?— The finance clerk in the creditors' section of the finance department. ;

Before you had to look at them in connection with this 
case, when had you last seen then?— I hnd never seen them.

If you want to find out the price of coal for the moment 
from the New Hope contract, how would you RO about finding that 
ut?— I would go to the head of the creditors' section and ask 
low much we are paying for coal.

To New Hope?— Yes.

And he would tell you the price?— Yes.

MR. CALLINAN: I have no re-examination. I have Mr. 
laguire here. I do not know whether my learned friend wants 
lim for cross-examination.

MR. JACKSON: I would not want him. 

MR. CALLINAN: That is our case.

10

30

40

50

60

20

30

50

-41-
Cross-examination

455.



10

20

30

50

60 -j

MR. JACKSON opened the case for the defendant. 

During the opening -

MR. JACKSON: If I could turn then to the defence and 
counterclaim, the only evidence \ie intend to adduce in that 
regard is evidence from Mr. Seymour. Mr. Seymour has sworn 
an affidavit dated 20 June 198? and also another affidavit 
dated 20 June 1983 which I would seek to file and read. 
Subject to that, that is the evidence I propose to call.
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HIS HONOUR: 
"being read?

You have no objection to these affidavits
to

MR. CALLINAN: No. i

HIS HONOUR: Just for the sake of distinguishing them, i 
I am going to call the shorter, two-page one number 1, and 
the other one I will call number 2. That is simply so we know 
what we are talking about.

MR. CALLINAN: I should, I think, take an objection to j 
the first affidavit of Mr. Seymour. I object to paragraph 6.'

HIS HONOUR: On what basis? iI
MR. CALLINAN: It is hearsay. j

HIS HONOUR: But isn't there an issue in this case as to ;
whether this institute will or will not deal with the matter? 'i

MR. CALLINAN: I should make my position clear. I would i 
1 not object to A and B. The real thing I am objecting to is D.i

I would really want \ 
It is not, in other;

1 20

I

30

Your Honour can see why. It is something 
explored with the maker of the statement, 
words, just a technical objection.

HIS HONOUR: Do you wish, to be heard, Mr. Jackson? j

MR. JACKSON: In our submission it is a matter for cross-i 
examination, really, rather than anything else. !

HIS HONOUR: I am inclined to think it could be relevant.i 
It is either designed to show that your client, Mr. Callinan, j 
has been muddying the water ————— j

MR. CALLINAN; 
might say.

It does not really quite say that, if I

HIS HONOUR: Or in which event it goes to the points raised., 
by the pleading, namely that you have procured or taken steps to"" 
prevent the matter from proceeding, or else if it does not bear 
that inference it does not seem to be terribly relevant. It 
does not seem to go to the extent of establishing that the . i 
Oommittee will not act but rather that a chairman of it is of ' 
the view that the committee might not or would not appoint 
someone. I regard it as a rather doubtful relevance or utility. 
I doubt if the case is liiely to be decided on it one way or the 
other; but anyway,, you have objected to paragraph 6D . of what 
I call the number' 2 affidavit of Mr. Seymour.______________, fco

l(7ia'l?-Govl.P
Turn 14 LRS/60 -42-
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MR. JACKSON: Mr. Seymour is the only witness I have.

MR. CALLUIAN: I do not require Mr. Seymour for croos- 
examination.

MR. JACKSON addressed His Honour (5.40 p.n. - )

10 1C

20 20

30

50

30

40

! 50

60
1Wie<W-Ge»t. ?•!••• •

2/14 LRS/60 -43-

457.



No. 14
In the Supreme
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AGKEr.MF.NT made the Zv<(j3A d;jy of Jt.'.y 1976. - • NQ J4
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Coal Supply
Agreement

NTCS/29/2
NEW HOPE COLL1EK1ES PTY. LTD. a company duly incorporated between 
—————————————————————— Defendant
in Queensland and having its registered office at 25th Floor, KM! I 

Watkins Place, 288 Edward Street, Brisbane in the State of Queensland 

(hereinafter with its successors and assigns called "the Company") 

of the first part 

AND:

THE QUEENSLAND ELECTRICITY GENERATING BOARD, a statutory

corporation created pursuant to the Electricity Act, 1976 having

its office at 255 Adelaide Street, Brisbane in the said State

(hereinafter with its successors and assigns called "the Generating 20

Board") of the second part

with the consent and approval of THE STATE ELECTRICITY COMMISSION

OF QUEENSLAND, a corporation sole created pursuant to provision of

The Electricity 'Act, 1976 (hereinafter called the "Commission") and

THE QUEENSLAND COAL BOARD, a body corporate created pursuant to 30

the provisions of the Coal Industry (Control) Act of 1948 (hereinafter

called the "Coal Board") ^
•••

J STAMP DUTIES OFFICE ^

WHEREAS: O28563'i/ -

"\ r-pic;;j ^:r s^ 
A. The Governor in Council has 'TT"''?v°rt'i'?PO?/H"i"*_ion pi West 40

Moreton coal for electricity generation on the basis outlined 

herein as agreed between the Company and the Generating Board 

and approved by the Commission and the Coal Board

B. Both the various companies operating coal mines in the Ipswich 

district on the one hand and the Generating Board on the other

50

60
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50

hand recognise that the continued demands of the Generating 

Board for the supply of coal to its Swanbank power station 

is basic to resolve uncertainties concerning the future of the 

Ipswich coal field and to provide an orderly and predictable 

market for coal for the companies and as a result both the 

companies and the Generating Board have agreed on long term 

coal supply arrangements and the companies have agreed to 

grant the Generating Board first call on specified supply and 

specified reserves

After negotiations between the Commission, the Generating Board 
and the Companies the Generating Board with the approval of 

the Coal Board has agreed to purchase from the Companies operating 
mines in the Ipswich District a Total Minimum Quantity of 16,000,000 
tonnes of coal over a period of approximately fifteen years 

commencing on the first day of January, 1978, of which quantity 
the Generating Board will purchase during the first five year 

period commencing on the first day of January, 1978 a minimum 

of 6,837,000 tonnes of coal. The Generating Board has entered 
into the long term Agreements on the basis that the quantities 

referred to therein are minimum quantities only and that the 

Companies have the capability to supply and are prepared to 
make available for purchase specified quantities well in excess 

of the Generating Board's minimum requirements 

The Company is engaged in mining in areas in the Ipswich 
coal fields holding certain coal mining leases and having proven 
reserves, methods of coal mining, available machinery, methods 
of preparation, plant capacity and bulk storage capacity and 

ability to deliver, all of which details appear in the Schedules 
to this Agreement

60
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E. The Company has agreed with the Generating Board for the

supply of quantities of coal of specified quality with provisions 

for variation in quantity and quality over the period of the 

Agreement and with provisions for changes in price with respect 

thereto

F. The approvals of the Commission on the one hand and the Coal 

Board on the other have been given to the said Agreement to 

buy and sell

G. The Generating Board and the Company have agreed that the

pricing structure be reviewed at least each five years as herein 

provided but that there be variations in price related to changes 

in cost, it being the clear intention of the parties that any 

clauses of the Agreement relating thereto are intended to reflect 

the effects of changes in cost of producing and supplying coal 

under this Agreement.

NOW THIS AGREEMENT WITNESSES AND IT IS HEREBY MUTUALLY AGREED:
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1. INTERPRETATION

The terms and expressions where used in this Agreement shall 

have the meanings set out against such terms and expressions 

respectively as follows:

(a) "Basic Standard Quality" shall be the quality of coal 

defined in Clause 6.1.

(b) "Base Date" shall be the thirtieth day of June, 1977, or 

such date as may be substituted by any amendment of 

Schedule C.

(c) "Base Price" shall be the price determined in accordance 

with Clause 8 applicable at the Base Date.
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(d) "Coal" or "Product Coal" shall be coal prepared and processed 

to meet the quality requirements contained in Clauses 

6.1 and 6.2 hereof.

(e) "Commencement Date" shall be the first day of January, 

1978.

(f) "The Companies": Wm McQueen & Co. Pty. Ltd.

New Hope Collieries Pty. Ltd. 

Southern Cross Collieries. 

Rhondda Collieries Pty. Ltd. 

Westfalen Colliery Pty. Ltd. 

Aberdare Collieries Pty. Ltd. 

(short term purchase only.)

(g) "Contract Minimum Purchase" shall be the minimum quantity 

of Coal that the Generating Board has agreed to purchase
•

from the Company under this Agreement, being the quantity

stated in Clause 3.1. 

(h) "Contract Price" shall be the price per tonne payable

for Coal of Basic Standard Quality determined from time

to time by the application of all relevant escalation factors

to the Base Price and any review thereof, 

(i) "Delivery", "Delivered" or "Deliver" shall relate to the

supply by the Company to the Generating Board of Coal

to and onto transport arranged by the Generating Board

which transport could be automotive truck, rail waggon,

conveyor belt, river barge or other means, 

(j) • "Dollar" shall be an Australian dollar, 

(k) "Firm Deliveries" shall be that quantity of coal required

to be delivered in any Half Year determined in accordance

with Clause 4.2.

60
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(1) "Firm Purchase" shall be the quantity of Coal required j^

to be delivered pursuant to the Firm Purchase Notice given Defendant

by the Generating Board for any Year commencing with 12th Jul 1978

the tonnage ascribed to the term in Clause 3.1 hereof. (Contd.) 

(m) "Firm Purchase Notice" shall be the notice given in accordance

with Clause L. for any particular Year after 1978. 

(n) "Guaranteed Minimum Purchase" shall be the minimum

quantity of Coal that the Generating Board has contracted

to purchase for any Year, as provided herein. 

(o) "Half .Year" shall mean a period of six consecutive calendar

months commencing on 1 January or 1 July. . . *0 

(p) "Month" shall be a calendar month. 

(q) "Scale of Base Prices" shall be the scale of prices for

various quantities of coal of Basic Standard Quality as

stated in Schedule C applicable at the Base Date. 

(r) "Scale of Contract Prices" shall be the scale of prices

determined from time to time by the application of all 30

escalation factors to the Scale of Base Prices and any

review thereof. 

(s) "Swanbank power station" shall be the coal fired power

stations A and B owned and operated by the Generating

Board at Swanbank in the State of Queensland.

(t) "Tonne" shall be 1,000 kilograms. 40 

(u) "Tonne Equivalent" or "Tonne Eq." shall be a quantity

of coal with an as received heat content of 23.72 Gigajoules. 

(v) "Total Minimum Quantity" shall be the Total Minimum

Quantity of Coal which the Generating Board has agreed

to purchase from the Company over approximately 15 years

from 1 January, 1978. g0 

(w) "Year" shall be calendar year.
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2. GLKEKAL
2.1 Agreement having been reached with Companies operating coal 

mines in the Ipsvich District, the Generating Board agrees 

to purchase from the Companies over a period of approximately

15 years from 1 January 1978, a Total Minimum Quantity of

16 million Tonnes Eq. of Coal including Guaranteed Minimum 

Purchases for the five year period from 1 January 1978 to 31 

December 1982 totalling 6,837,000 Tonnes Eq.

2.2 The Total Minimum Quantity comprises the Contract Minimum 

Purchases from individual Companies together with additional 

purchases to be advised by the Generating Board subject to 

the approval of the Coal Board.

2.3 The total of the Firm Purchases from individual Companies for 

1978 is approximately 83% of the Coal Board allocations for 

1977 and divided amongst the Companies in approximately the 

same proportion as applied with the Coal Board allocations.

2.It Thereafter the Firm Purchase in any Year shall be not less 

than 90% of the Firm Purchase in the preceding Year, except 

by agreement. Subject to additional purchases by the Generating 

Board as provided herein, the aggregate of the Guaranteed 

Minimum Purchases over the first five Year period, and the 

Contract Minimum Purchase over 15 Years, as stated in Clause 3, 

have been determined accordingly.

2.5 The general terms of this Agreement apply to the quantity of 

coal agreed to be purchased by the Generating Board under 

this Agreement whereas the Base Prices and provisions for Variation 

in Prices for Changes in Costs apply only to purchases in the 

first five year period from 1 January 1978 to 31 December, 19S2. 

The Base Price and provisions for variations in prices for changes 

in costs for purchases after 31 December 1982 shall be agreed 

by the parties prior thereto in accordance with Clause 8.

60

463.



3. COAL QUANTITIES

3.1 Subject to these presents the Company agrees to supply to the 
Generating Board and the Generating Board agrees to purchase 
and take from the Company from the Commencement Date the 
following minimum quantities of coal over the following periods:

Firm Purchase for 1978 ZOO,000 Tonnes Eq.
Aggregate of the Guaranteed

Minimum Purchases over the

five Years from 1 Jan. 1978

to 31 Dec. 1982 1,645,000 Tonnes Eq.
Contract Minimum Purchase

for the 15 years from 1 Jan.

1978 to 31 Dec. 1992 3,290,000 Tonnes Eq.
3.2 Subject to these presents the Company agrees to supply to the 

Generating Board and the Generating Board agrees to purchase 
and take from the Company the Firm Purchase from Year to 
Year as provided in this Agreement. The Firm Purchase for 
1978 is that stated in Clause 3.1. The Firm Purchase for any 
subsequent Year shall be notified in accordance with Clause 4.

3.3 Except by agreement, or as hereinafter provided the Firm Purchase 
for any Year subsequent to 1978 shall be not less than 90% 
nor greater than 110% of the Firm Purchase in the preceding 
Year subject to the Guaranteed Annual Production Capabilities 
of the Company and the Total Quantity Available for Purchase 
over the term of the Agreement as provided in Clause 5 and 
Schedule B.

The Guaranteed Minimum Purchases in each of the first five 
years, and the equivalent average daily delivery rates based 
on 220 normal working days per year, shall be not less than 
the following, subject to Clauses 11.2 and 11.3:
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YEAR GUARANTEED M1N. 
PURCHASE 
(Tonnes Eq./annum)

EQUIVALENT AV. 
DELIVERY RATE 
(Tonnes Eq./day)

1978 400.000 1,820

1979 360,000 1,640

1980 325,000 1,480

1981 290,000 1,320

1982 270,000 1,230

3.4 The Company agrees to make available for purchase the total 

quantity of Coal state'd in Schedule B as the Total Quantity 

Available for Purchase over approximately 15 Years from 1 January 

1978, subject to the Generating Board agreeing to purchase 

pursuant to the procedures provided herein. 

4. NOTIFICATION PROCEDURES - DELIVERY OF COAL

4.1 Notice in writing of the Firm Purchase for a particular Year 

subsequent to 1978 shall be given to the Company at least six 

months prior to the commencement of that Year, or as provided 

in Clause 4.6, or such lesser times as the parties shall agree. 

Notice shall be deemed to have been given and received of the 

Firm Purchase for 1978 as stated in Clause 3.1.

4.2 Following receipt of the Firm Purchase Notice, the parties shall 

not later than three months prior to the commencement of each 

Year agree on the Firm Deliveries for each Half Year which 

shall be subject to the provisions of Clause 11 hereof. In the 

absence of agreement the Firm Deliveries for each Half Year 

shall be half the Firm Purchases for that Year.

4.3 The Generating Board shall take and pay for deliveries of Coal

supplied on a regular basis at an agreed rate of supply consistent 

with the Firm Deliveries for that particular Half Year.

4.4 Written indication of the estimated Coal requirements for each 

of the ensuing five Years shall be given to the Companies at 

the same time as the notice of Firm Purchases each Year.
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4.5 In the event that the Company fails to deliver Coal at such Defendant
and Plaintiff 

a rate as is necessary to fulfil its obligations under this Agreemenll2th July 1978
(Contd.) 

the Generating Board shall have the right to revise the Firm

Purchase in any Year in accordance with Clause 11, and the 

Firm Deliveries in each Half Year will be amended accordingly.

4.6 If the Company is able to guarantee to supply Coal in excess 

of the quantities listed in Schedules B & C, the Company shall 

notify the Generating Board accordingly and additional purchases

may be arranged as provided herein.
20

4.7 Should the Generating Board intend to purchase from the Company

in any year more than 10% in excess of the Firm Purchase in 

the preceding year, it shall give to the Company at least twelve 

months notice of its requirements (or such other period as the 

parties may agree). The Company shall notify the Generating

Board within one month of this notice whether it can supply
30 

the increased quantity and the price therefor. The Base Price

to apply shall be consistent with the then prevailing scale 

of Base Prices set out in Schedule C, the parties having agreed 

that there shall be no increase in Base Price for such increased 

quantities unless special circumstances exist, having regard

to the basic purpose of the Agreement to provide for the requirements
40of Swanbank power station, and also the guaranteed capability

of the Company and quantity available for purchase by the 

Generating Board as stated herein. As soon as possible thereafter 

the parties shall complete the arrangements for supply of the 

increased -quantities which shall then be incorporated in the

Firm Purchase for the particular year.
504.8 The Generating Board shall have the right to make short term

additional purchases from the Company to meet special requirements.
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Provided the Company shall agree to supply the additional 

quantity requested, it shall supply the same. The Base Price 

to apply shall, unless otherwise agreed, be consistent with 

the Scale of Base Prices set out in Schedule C hereto. 

4.9 Delivery of Coal under this Agreement shall be deemed to have 

commenced on the first normal working day of January 1978.

4.10 Coal shall be made available by the Company for transport

by the Generating Board on normal Monday to Friday working 

days and deliveries shall be spread as uniformly as possible 

between the hours of 7 a.m. and 11 p.m. on each normal working 

day. Coal will not be accepted outside these hours unless otherwise 

agreed, such arrangements applying to specific consignments 

only.

4.11 Coal deliveries shall be made at an agreed daily rate approximating 

the Firm Deliveries for that Half Year divided by the number 

of normal working days in that Half Year. The Company shall 

ensure that its delivery bin is of adequate capacity to avoid 

undue delays in transportation arranged as provided herein.

4.12 Subject to Clause 11, nothing herein shall affect the right of 

the Company to make up any shortfall necessary to complete 

its obligations in respect to the total Firm Deliveries in any 

Year.

5. NOMINATION OF RESERVES - COLLIERY CAPABILITY

5.1 It is a condition of this Agreement that the information contained

in Schedule A, in particular the Company's reserves, mine facilities, 

and capability of its operations, are correctly stated and that 

the Generating Board has entered into this Agreement on the 

basis-of the information contained therein.

5.2 It is a condition of this Agreement that the measured reserves 

of the Company stated in Schedule A exceed by at least 25% 

the Contract Minimum Purchase and that the Generating Board 

has first call on such measured reserves.
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5.3 It is a condition of this Agreement that the Guaranteed Annual 

Production Capability of the Company to produce Coal and the 

Total Quantity Available for Purchase over approximately 15 Years 

from 1 January 1978 are as stated in Schedule B hereto.

5.4 It is a condition of this Agreement that the Company will if

requested satisfy the Generating Board as to its continued capability 

to meet its quantity commitments arising pursuant to this Agreement. 

In the event that the Generating Board is not so satisfied the 

provisions of Clause 11 shall apply.

6. QUALITY OF COAL - GUARANTEES

6.1 The Basic Standard Quality of Coal for price adjustment purposes 

shall be (on an as-recefved basis) :

Total Moisture Content - 7% 

Ash Content - 21% 

Gross Heat Value - 24.2 MJ/kg

There shall be a price adjustment as provided in Clause 10 

hereof if there is any variation from the Basic Standard Quality.

6.2 The Company warrants to the Generating Board that Coal supplied 

by the Company to the Generating Board will conform to the 

Coal properties as stated in Schedule B.

6.3 In the event that the Coal being delivered is in the opinion 

of the Generating Board outside the limits of acceptability as 

specified in this Clause, the Generating Board may instruct 

the Company to suspend deliveries of all Coal or Coal from 

a particular source until the Company is able to satisfy the 

Generating Board that the quality of Coal to be delivered is 

within the limits of acceptability. Under such circumstances 

the Generating Board shall make available to the Company the 

evidence on which the suspension of coal deliveries is based. 

All mine production costs associated with suspension of coal 

deliveries shall be borne by the Company.
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Gross Heat Value :

Ash Content :

Total Moisture Content :

Sulphur Content :

Ash Fusion Flow Temp.
(in reducing atmosphere): not less than 1,500 C

not less than 22.9 MJ/kg 

not greater than 24.5% 

not greater than 10% 

not greater than 0.8%

Volatile Matter

Hardgrove Grindability 
Index

not less than 25%

Nominal Top Size 

Fines Content

50

not less than 55 

32 mm

not greater than 40% minus 3 mm 

7. WEIGHING, SAMPLING AND ANALYSIS OF COAL

7.1 The weight of Coal on which payment is to be based shall be 

ascertained by :

(a) Weight obtained from the certified weighbridge at the 

power station; or

(b) Weight obtained from certified weighers on conveyor belts 

supplying the power station; or

(c) Other means as shall be mutually agreed from time to 

time.

7.2 Testing and certification of weighers shall be carried out in 

accordance with the requirements of the Inspector of Weights 

and Measures and-all matters in relation to the accuracy of 

weighing shall be subject to his adjudication.

7.3 The sampling, sample preparation and analysis and testing 
procedures shall conform to the relevant parts of Australian 
Standards K152, K164, 1038 and 1676 or as agreed from time 
to time. Sampling and analysis of the Coal shall be carried 
out by the Generating Board's authorised representatives.



7 .tt A representative sample shall be obtained fron, each day's delivery. 

Surface moisture and residual moisture determinations shall 

be carried out on each day's sample. A representative portion 

of each day's air-dried sample shall then be set aside to form 

part of a composite sample for analysis as outlined below.

7.5 In each Month, the representative daily samples shall be made 

up into composite samples representative of up to five periods 

of approximately an equal number of working days. (These 

are nominally weekly samples). Not less than three suitable 

portions shall be prepared from each composite sample, one 

for the purpose of quality determination by the Generating Board, 

one to be made available to the Company if required for its 

own analyses, and the other portion to be held for possible 

independent analysis for four weeks from the date on which 

the Generating Board notifies the Company in writing of the 

quality determinations for that Month.

7.6 As soon as practicable after the preparation of each composite 

sample, the Generating Board shall determine the ash content 

and the gross heat value of a representative portion, and advise 

the Company of these determinations and also the moisture deter 

minations in that period.

7-7 The results of these composite sample tests shall be adjusted 

to a total moisture content of 7%. The results of analyses so 

calculated in each Month shall be arithmetically averaged to 

determine the Monthly quality for the determination of coal 

quality price adjustments described in Clause 10. In the case 

of gross heat value and ash content, the average quality shall 

be determined on the basis of composite sample analyses and 

in the case of moisture content on the basis of daily sample 

analyses.
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7.8 In the event of short periods of unavailability of the sampling 
equipment or the testing equipment, the monthly average coal 

properties shall be calculated from those samples which are 

available, provided that samples are available for not less 

than one third of the normal daily deliveries and not more 

than four consecutive daily samples are omitted. In the event 

of extended unavailability of automatic sampling equipment, 

intermittent sampling by hand will be carried out to obtain 

the minimum number of samples as outlined above.

7.9 In the event of a disagreement with the determination of any 

coal properties apart from total moisture content, the Company 

shall notify the Generating Board in writing within two weeks 

of the Generating Board's written advice of such determination. 

In that event, the third portion shall be^made available to 

a mutually agreed independent laboratory for umpire analysis, 

and in the event that the umpire's determination is outside 

the inter-laboratory tolerance of the Generating Board's original 
determination the umpire's analysis shall be adopted. The costs 

incurred in carrying out any umpire's determination shall be 

borne by the Company, unless the umpire's determination is 

adopted as above, in which case the Generating Board will 
bear the costs of the umpire's analysis.

7.10 There shall be no provision for the umpire analysis of free

moisture content, but the Company shall be entitled to satisfy 
itself that moisture content is determined in accordance with 

this 'Agreement by nominating a representative to be present 

at normal moisture determinations at "the'Generating Board's 

laboratory.
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to have reasonable access for witnessing weighing, sampling 10 
and analysis of Coal.

8. PRICE AND PAYMENT FOR COAL DELIVERED 
f 8.1 Unless otherwise provided herein, the Base Price per tonne 

to be paid by the Generating Board to the Company for Coal 
of Basic Standard Quality shall be in accordance with the Scale 
of Base Prices stated in Schedule C. 20

8.2 The Base Price from Schedule C to apply in any Year shall
be that corresponding to the Firm Purchase as notified in accordance 
with Clause 4.

* 8.3 The Scale of Base Prices relates to the costs of labour, materials 
and supplies, and all other cost factors incurred by the Company 
in the production and supply of the Coal applying at the Base 30 
Date. The Components of the Base Prices applicable to each 
cost factor, for the various quantities and Base Prices stated 
in Schedule C, are stated in Schedule D. All the prices in the 
Scale of Base Prices shall be subject to increase or decrease 
for changes in costs as specified in Clause 9.

8.4 If the Firm Purchase for any Year does not conform with any ^Q 
of the quantities listed in Schedule C, the Base Price and the 
Components of the Base Price shall be agreed between the parties 
but shall be consistent with the Scale of Base Prices set out 
in Schedule C.

8.5 As soon as possible after the commencement of each Year, the 
Company shall advise the Generating Board of any reductions 
that could be made to the Scale of Base Prices for the following 
Year. Subject to agreement between the parties the revised Scale
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scale of prices for various quantities, resulting from the application 
of all escalation factors to the Base Prices and any review 
agreed to in accordance with the above shall be referred to 
as the Contract Price and the Scale of Contract Prices.

8.7 The terms of supply of additional quantities beyond the initial 
five Year period (from the Commencement Date to 31 December 
1982) shall be finalised before 31 December 1981. The new pricing 
structure to apply to such additional quantities shall reflect 
all the changes in costs to the Company including economies 
resulting from the amortisation of capital items still in use, 
technological advances, and items of expenditure not repeated,

*including the restoration of any open cut workings for which 
3" special allowances have been made in the Base Price, as well

as changes in costs resulting from changes in mining conditions, 
new mining plant, and the scale of operations. The Generating 
Board shall have the right to satisfy itself that the new pricing 
structure reasonably reflects all such factors.

8.8 Either party may at any time request a renegotiation of new
Guaranteed Minimum Purchases under terms to replace the existing 40
Guaranteed Minimum Purchases. Such negotiations shall be entered 
into without prejudice to the existing entitlements of either 
party.

8.9 The Agreement may be changed by agreement between the parties. 
8.10 Claims for payment shall be submitted to the Generating Board

each Month by the Company for Coal delivered during the previous 
50 Month, and the Generating Board shall make payment by the
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end of the Month following that during which the Coal is delivered j^o £8/29/2 
or within K days of receipt of the claim, whichever is the Defendant 
later date. Payment will be on the basis of the quantity of 1-jth I 1 1078 
Coal delivered during the previous month at the Contract Price \v,on .) 
determined in accordance with the Agreement and adjusted in '*' 
accordance with the provisions of Clause 10.

8.11 If the appropriate indices or determinations which establish 

the price variations applicable under the Agreement are not 
available at the time of submitting an account, pro forma invoices 
shall be submitted on the basis of previous information available. 
Subsequent adjustments shall be made when final invoices are 20 
submitted at some later date.

9. VARIATION IK PRICE FOR CHANGES IN COST

9.1. It is a fundamental condition of this Agreement that the escalation 
provisions shall properly reflect the effects of changes in costs 
on the cost of producing and supplying Coal under the Agreement. 
If the formulae employed are not properly reflecting such changes 30 
or if indices used for the purposes of this Clause cease to be 
available or continue to be unavailable for a period of six 
months, a review of the price variation provisions shall take 
place upon request by either party. Where the parties agree 
to an alteration it will be incorporated in the Agreement and 

will apply thenceforth. In any event such review shall take 40 
place at hot more than five yearly intervals. Should the award 
working hours be reduced from 35 hours per week, then such 
review shall be undertaken forthwith, especially to assess the 
impact on non labour components. 

•* 9-2 Base Prices for various quantities stated in Schedule C shall
be subject to adjustment to the extent of changes as from the g« 
Base Date in the cost components contained in Schedule D. For
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Base Prices apart from those included in Schedule C, the cost 
components for price adjustment purposes shall be consistent 
with those stated in Schedule D.

9.3 The Components of Base Prices shall be subject to adjustment
monthly and shall apply from the beginning of the Month immediately 
following that in which the change in cost factor or index occurs 
with the exception of adjustments to the statutory charges components 
which shall apply from the date upon which the change in the 
cost factor occurs.

9-4 All adjustments to prices made in accordance with this Clause 
shall be supported by such documentary evidence thereof as 
is available to the Company.

9.5 Adjusted components shall be expressed to four decimals of 
$/Tonne and the Contract Price applicable at any time shall 
be rounded to the nearest cent per Tonne vith 0.50 cents per 
Tonne rounded up.

9.6 Should any statutory or other similar regulatory body affecting 
the Coal Mining Industry:

(a) insert any new type of remuneration or new condition 
in any Industrial Awards set out in Schedule E; or

(b) make any variation or deletion of the existing awards 
set out in Schedule E: or

(c) impose any new cost, tax, (other than income tax), or
like charge or any new obligation resulting in the same, 
or vary any such existing cost, tax, charge or obligation; 

then in that event a factor will be inserted in the' formula to 
cover any variation in cost, provided however that the components 
of the price applicable to any additional cost factor shall be 

agreed between the parties.
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9.7 Except for variations, increases or costs that arise from rulinr.s 
by the Coal Industry Tribunal or the Conciliation and Arbitration 
Commission or their respective successors or result from any 
arbitration or hearing, no variation, increase or cost arising 
from any registered or unregistered Industrial Agreement or 
Consent Awards made by the Company without the consent of 
the Generating Board shall be included in any factor inserted 
into any formula v/ithout the consent of the Generating Board.

9.8 The Base Price shall be adjusted for changes in costs by the 
following formula :
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(A Z + Y)J B

where

Q 

C

Contract Price per tonne to apply from beginning
of the next Month.

Component of Base Price applicable to labour

and labour related costs.

The weighted weekly labour rate (as defined

later) applicable at the Base Date.

The escalated value of Q D .
D

Component of Base Price applicable to materials, 
supplies and consumables, electricity, subcon 
tracted repairs and depreciation on replaceable 
plant.

A composite index (as defined later) based 
on indices for imported materials, domestic 

materials and sub-contracted labour, at the 

Base Date.

The escalated value of S D .o
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U 

Z

Component of Base Price applicable to all
non-escalating components.
Component of Base Price applicable to other
items including profit.

The Consumer Price Index - All Groups - Brisbane,
applicable at the Base Date.
The escalated value of U D .

D

Component of Base Price applicable to Statutory
Charges.

The actual variation per tonne in the defined
statutory charges since the Base Date plus
the cost per tonne of any additional statutory
charge imposed.

Base Price per tonne based on costs and conditions
applying at the Base Date.
AB + Cg -f D B Eg + Z

A schedule of components of the Contract Prices for various 
rates of delivery, similar to Schedule D, shall be prepared 
from time to time based on variations up to the end of a particular 
Month and applicable from the beginning of the next Month. 
This shall be termed the Schedule of Components of the Contract 
Prices. 

9.9 Labour Component (A)
The Labour Components of the Base. Prices include direct and 
indirect elements of labour costs at the Base Date and are based 
on the "weighted weekly labour rate" obtained from a specified 
weighting-of selected labour classifications, at the Labour Rates 
for the prescribed working week for each classification payable 
under relevant industrial Awards together with indirect charges 
as detailed in Schedule E, pages 1, 2 and 3.
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Al the end of any Month in which a variation in the Award 
Labour Rates and conditions, including associated indirect 
charges as in Schedule E, has occurred, the adjusted "weighted 
weekly labour rate" (Q) shall be recalculated by applying the 
adjusted Labour Rat§s at the-specified weighting for each class 
ification as detailed in Schedule E.

The adjusted Labour Components shall be calculated by varying 
the Labour Components of the Base Prices in the same proportion 
as the variation between the "weighted weekly labour rate" 
at the end of any Month and the "weighted weekly labour rate" 
applying at the Base Date, and shall apply from the beginning 
of the next Month. 

WEIGHTED WEEKLY LABOUR RATE (Q) 

The weighted weekly labour rate (Q) 
= Wl(ACl) + W2(AC2) + W3(AC3) 

Weighting shall be :

Wl 

W2

W3

0.7 

0.2 

0.1

1.0

Award classifications :

AC1 = The weekly labour rate for a coal cutting 
machine man - Classification No. 4 in the 
Coal Miners Award - Southern Division.

AC2 = The weekly labour rate for an Electrical Fitter 
- Classification No. 2 in the Electrical and 
Engineering Trades Award - Southern Division.

AC3 = The weekly labour rate .for an Undermanager 
in Charge - Classification No. 2(b) in the 
Colliery Staffs Award - Division "A" - Southern 
Division.
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The weekly labour rate for each award classification shall
be :

F+G+H+j+K+L+M+N+P+R+T+U+V+W+X 

F+G+H+J+K+UM+N+P+R+T+U+V+W+X 

F+G+H+J+K+UM+N+R+T+U+V-fW+X

AC1 

AC2 

AC3 

Where : 

F 

G 

H

M

Award rate per week.

District allowance per week.

Award rate per week x award percentage shift
allowance for afternoon shifts x proportion
of employees on the afternoon shift at the
Base Date.

Award rate per week x award percentage shift
allowance for night shifts x proportion of
employees on the night shift at t"he Base Date.
(The sum of the award rate per week plus
the District Allowance) x award'weeks of annual
leave f working weeks per annum.

Award rate per week x the award annual leave
percentage loading x award weeks of annual
leave ~ working weeks per annum.

(The sum of the award rate per week plus
the District Allowance) x number of annual
statutory holidays T 5 T working weeks per

50

Award rate per week x (the number of award 
sickpay days per annum less the number of 
award sickpay days per annum at the Base 
Date) T 5 V working weeks per annum.
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P = Overtime payment based on the prescribed 

working week of LI hours (consisting of 4 

days x 10 hours plus one day x 7 hours) less 

the award hours per week (35 hours at the 

Base Date) x award overtime factor (time and 

one half for the first 3 hours of overtime and 

double time thereafter at the Base Date) x 

award rate per week -. award hours per week.

R = The sum of factors F to P above x proportion 

of employees on underground work at the Base 

Date x relevant workers compensation percentage 

rate for underground coal miners (SGIO Code 

330202).

T = The sum of factors F to P above x proportion 

of employees on surface work at the Base Date 

x relevant workers compensation percentage 

rate for surface work (SGIO Code 331002).

V = The sum of factors F to P above x the special 

Section 1£B workers compensation percentage 

rate.

W = The sum of factors F to P above x payroll 

tax percentage rate.

X = Employer's contribution to the miners' pension 

fund per week for an adult employee x 52 

T working weeks per annum.

The Base Date award provisions applicable to the calculation 

3f Qg are as tabulated in Schedule E - Page 3 and the calculation 

of Qg is set out on Pages 1 and 2 of that Schedule.
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9.10 Materials Component (C)
The Materials Components of the Base Prices include the cost, 
per tonne of coal, of materials, supplies and consumables, 
electricity, sub-contracted repairs and depreciation on replaceable 
plant as at the Base Date and shall be varied in the same proportion 
as variations in the following Materials Index, (S), based on 
indices published monthly by the Australian Bureau of Statistics 
to represent as closely as possible actual changes in the costs 
at the Company's mine of imported and domestic materials and 
equipment and sub-contracted labour. 
Materials Index (S)

SA x x SD B

30

40

TA

TBB

TB

x 5CxSO

The value at the Base Date of the index published 
monthly by the Australian Bureau of Statistics 
most appropriate for imported materials used 
at the Company's mine, being the "Metal Manu 
factures etc." segment of the "Manufactured 
Materials (Imported)" component of the "Price 
Index of Materials used in Manufacturing 
Industry".

The escalated value of TAg.
The value at the Base Date of the index published 
monthly by the Australian Bureau of Statistics 
most appropriate for domestic materials used 
at the Company's mine, being the "All Manu 
facturing Industry Index" of "Articles Produced 
by Manufacturing Industry". 
The escalated value of TB.50
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SA = The escalated value of SAg.
SCg = The award working weeks of the engineering

industry at the Base Date. 

SC = The escalated value of SCg. 

SD_ = The award weekly hours of the engineering
industry at the Base Date. 2n 

SD = The escalated value of SD fi .
The indices applicable to the calculation of Sg at the Base 
Date of 30 June 1977 are : 

TAfi = 231.7 

TBg = 205.0

SA = $U3-49 per week
30SC = 46 weeks per year 

SD = 40 hours per week 

The value of SB at the Base Date of 30 June 1977 is 1.0.
9.11 Non-Escalating Component (Dp)

The Non-Escalating Components of the Base Prices include depre 
ciation and amortisation of capital items not replaced, over

40 the duration of contract and other items and shall remain constant
for the duration of this Agreement at five per cent of the Base 
Prices.

9.12 Statutory Charges Component (Z)

The Statutory Charges Component of the Base Prices comprise
Royalties, Excise, Levies and any other imposts payable to

50 Statutory Authorities or Funds, expressed on a cost per tonne
basis.
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At the Base Date of 30 June, 1977, the Statutory Charr.es component 

is SO.093 per tonne consisting of :- 

Royalty $0.05 

Commonwealth Excise $0.043

In the event of any variation in Royalties and Excise or the 

imposition of new imposts (including severance fund levies) 

payable to Statutory Authorities or Funds in addition to those 

included in the Base Price Component, the Base Price will be 

varied by an equivalent amount (Y) calculated on a cost per 

tonne basis, and will apply from the date of such variation.

9.13 Other Component (E)

The Other Components of the Base Prices shall include all cost 

components not included in the Labour, Materials, Statutory 

Charges and Non-Escalating Components as at the Base Date, 

and including profit, and shall be varied in the same proportion 

as variation in the Consumer Price Index - All Groups - Brisbane 

published by the Australian Bureau of Statistics. 

The Consumer Price Index - All Groups - Brisbane, applicable 

at the Base Date of 30 June 1977, is 226.6.

10. VARIATION IN PRICE FOR CHANGES IN QUALITY

10.1 Analytical results shall be calculated to a moisture content 

of 7.0 percent, and the results of analyses so calculated for 

all the composite samples prepared in each calendar month 

shall be arithmetically averaged.

10.2 The Contract Price for any Month determined in accordance

with Clause 9 shall apply to Coal which, after sampling, analysis 

and averaging, as hereinbefore described, yields results which 

show ash percentage between 19.5% and 22.5% and gross heat 

value in excess of 23.72 MJ/kg. Should the average of results 

of analyses lie outside these limits, payment shall be adjusted 

in accordance with the following table:
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Range of % Ash 
Content at 7% 
Constant Moisture

Minimum Heat Value 
MJ/kg at 7% 
Constant Moisture

Payment Adjustment

16.4

16.5

17.5

18.5

19.5

22.6

23.6

24.6

25.6

26.6

10.3

or below

- 17.4

- 18.4

- 19.4

- 22.5

- 23.5

- 24.5

- 25.5

- 26.5

or above

Ash percentage

25.56

25.26

24.96

24.66

23.72

23.38

23.02

22.80

22.52

Below 22.52

shall be used

+8%

+6%

+4%

+2%

No adjustment

-2%

-Iff*

-5.5%

-10%

-15%

as the primary bases for
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evaluation, but shall be accepted only if the corresponding 

minimum heat values do not reach the minimum appropriate 

to the range in which the average ash percentage falls, then 

the coal shall be graded for evaluation in the category corres 

ponding to its heat value.

10.4 If analysis of any daily sample yields a total moisture percentage 

in the coal received at the power station in excess of 9%, the 

total tonnage of coal received on that day shall be recalculated 

in weight by reducing the weight by 2% plus the percentage 

moisture content in excess of 9% and payment shall be made 

on the basis of the recalculated tonnage of coal.

11. FAILURE TO DELIVER COAL

11.1 Should the Company fail to deliver Coal in each of three consecutive 

months at such a rate as is necessary to fulfil its obligation 

under this Agreement, the Generating Board shall have the 

right to obtain any resulting shortfall from other sources, and 

the Company shall not be entitled to make up the shortfall.
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50

11.2 Should the Company continue to fail to deliver Coal in each 
of the following three months at such a rate as is necessary 
to fulfil its obligations under this Agreement or fail to comply 
with the provisions of Clause 5.4, fcr roarnnc sthar than at 
provided for in C'.auoo 13. the Generating Board shall have 
the further right to reduce the Firm Purchase in the following 
Year by the actual shortfall in supplies over six or more consecutive 
months, the shortfall in any month being determined by subtracting 
the quantity actually delivered from the quantity calculated 
by dividing the Firm Deliveries for the particular Half Year 
by the number of normal working days in that Half Year and 
multiplying by the number of normal working days in that month.

11.3 In any event the Firm Purchase in any Year may be reduced 
to the actual deliveries in the preceding Year where this is 
more than 10% below the Firm Purchase for that preceding Year 
as a result of shortfall in supplies of more than 5% in three 
or more months.

12. FORCE MAJEURE

12.1 Should the Generating Board or the Company be delayed or prevented 
from carrying out the whole or any part of its obligations under 
this Agreement by reason of force majeure then the obligations 
of the Generating Board and/or the Company shall be suspended 
by the extent made necessary by such force majeure and during 
its continuance provided that the effect of such force majeure 
is eliminated as far as practicable with all reasonable despatch.

12.2 The term "force majeure" shall include:
(a) Strikes, -illegal stoppages or labour or union organised 

reduction of production.

(b) Interference by some Statutory Authority or Government.

60
485.



(c) Lock outs.

(d) Failure or serious interruption of electricity supply.

(e) Fires, floods, explosions, and mine collapses, which could 

not reasonably have been prevented by the affected party.

(f) Civil commotion, insurrection or riots, acts of sabotage, 

terrorism or any similar act by one or more persons.

(g) Acts of war whether declared or not. 

(h) Storm or tempest.

12.3 In the event that either party is unable to or likely to be unable 

to carry out its obligations because of force majeure the party 

directly affected shall immediately notify the other party in 

writing giving particulars of the relevant cause.

12.4 Notwithstanding any other provisions contained in the Agreement

deliveries that otherwise would have been made under the Agreement

during any period in which the performance of either party

is so prevented as aforesaid may be made at such ti-me or times

as the Generating Board and the Company mutually agree.

ARBITRATION13. 

13-1

13.2
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If at any time any questions, dispute or difference whatsoever 

shall arise between the Generating Board and the Company upon, 

or in relation to, or in connection with the Agreement, which 

cannot be resolved by the contracting parties within a period 

of 3 months either party may as soon as reasonably practicable 

thereafter by notice in writing to the other party specify the 

nature of such question, dispute or difference, and call for 

the point or points at issue to be referred to Arbitration. 

Arbitration shall be effected :

(i) By an Arbitrator agreed upon between the parties, or 

failing agreement upon such an Arbitrator;
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50

(ii) By an Arbitrator appointed by the Committee of the Southern 
Queensland Branch for the time being of The Australasian 
Institute of Mining and Metallurgy, provided always that 
in any case wherein the question, dispute or difference 
involves a matter of law, the person to be appointed by 
the said Committee shall be a barrister at law practising 
in Brisbane. 

J3-3 The submission to Arbitration shall be deemed to be a submission
to Arbitration within meaning of the Arbitration Act of 1973
or any statutory modification thereof.

13.4 The award of the Arbitrator shall be final and binding on the 
parties.

13.5 Any reference to Arbitration howsoever made shall not exclude
the jurisdiction of any competent court in the State of Queensland 
in particular the Supreme Court of Queensland on .any matter 
of fact or law.

13.6 Pending decision on awards hereunder the parties shall so far 
as it is reasonably practicable so to do continue to perform 
and comply with their respective rights and obligations under 
this Agreement.

14. COAL INDUSTRY CONTROL ACTS
The provisions of the Coal Industry (Control) Acts 1948 to 1965 
shall apply and this Agreement shall be construed as subject 
to that Act and subsequent amendments. In the event that any 
future amendment to that Act should alter materially the established 
interests of either the Generating Board or the Company in coal 
supplies referred to herein then at the request of either party 
the parties shall confer and make such further agreement as 
may then be necessary and lawful to implement the intent of 
this Agreement.
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15 SCHEDULES
The schedules annexed hereto marked A (pages 1 and 2), B. 

C. D and E (pages 1. 2 and 3) are intended to be incorporated 

in this Agreement and form part hereof.

488.

20

30

40

50

60



In the Supreme
Court of 

Queensland
No. 14

Exhibit (1)
Coal Supply
Agreement

No. CS/29/2
between

Defendant
and Plaintiff

12th July 1978
(Contd.)

10

20

COAL SUPPLY AGREEMENT Cr>/29/2

THE SUPPLY o? CO/.L Fen SV;AT:?.A?;K pov.'rn STATIO;:
SCHEDULE A - GENERAL IKFOHK.'.TIOH (as at the Base Date of 30 June, 1977)
4 ., , _ ,, ' New Hope Colliery1. Nsrr,e of Collirry ............................................~———————— Kail service 460,

Addrcss ....................................................'.
Q-

_ , ., Adjacent to SwaabnnV Power Station 2. Location ............°................................

3. Details of Coal KlninR Leases
{ft2 'tSS H^4 5°^ ^5«. 7"1

. . .25Q .C£e.ncUn.s} ..............

held
1. 7^>7i 742, 744 (Pending)

A. Reserves of Workable Coal
Name of Seam

(a) Lagoon
( b ) Bluff
( c ) Rob Roy
(d)

Thickness Measured Indicated Measured 
Reserves Reserves Res&rv¥s

Saleable
15' 
25' 
26'

12 379 000 4 JOO 000 6 276 000
9 OOO 000 - 2 925 000
3 600 000 3 659 OOO 1 008 000

30

5. Method of Calculating Reserves
By Independent Kining Engineer and Colliery Survey Staff• *4 • • * ••^••« •• •••••••••••^•••••••••••••*a«*»««*t*«*»*« ••••*<

40

50

6. Plans

(a) Areas designated as reserves for guaranteed quantity. (Attachment
(b) Areas designated as reserves for 25# excess. (Attachment 2)
(c) Current workings and development. (Attachment 3)
(d) Proposed future working and development. (Attachment A)
7. Mining
(a) Method of coal mining

Bord & Pillar Underground small open cut operations

(b) Machines available
5 only 48H iee Horse continuous miners

«o. . r. . . aosce. JOY. shuttle. Care .
2 " Koyes Hydro Cars 

(c) Machines Required
•. Replacement. Only.

60
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10SCHEDULE A cont'd

8. Coal Preparation
(a) Method of coal preparation

Dense ̂ Kediun^ and .Water ̂ clones ........................

(b) Capacity of Plant 
2^0. torries^ per ̂ hour

9. Product Coal Live Storage
(a) Type

. Consumer Bin

(b) Capacity
600 Tonnes

.10. Kine Stockpile 
' Proposed Holding .....,9.??9.........tonnes of product coal

.......??...........tonnes of R.O.M. coal

11. Sizing of Product Coal
Typical Analysis; 30 
432.00 mm square mesh .....§»?.......#
-32.00 to 3 mm square mesh ..57/7.......#
- 3 mm square mesh ....35*5.......#

12. Consistent Daily Delivery Capability of Product Coal 
Name of Mine Tonnes per day

40

50
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COAL. SUPPLY AGR^-IEMT MO. CS/29/2

' FOR TUB SUPPLY OF COM FOH S'.-rANRAKK PO'.i'gR STATION 

SCi:"IWLE B - CUARAHT.TE3

20

30

40

Guaranteed Duality of Coal

a) Gross Heat Value MJ/kg 
b Ash Content tf 
c Total Moisture Content # 
d Sulphur Content $ 
e Ash Fusion "Flov;" Temperature 

(Reducing Atnosphere) C 
(f) Ash Fusion "Deformation" Temperature C 

(Oxidising Atmosphere) 
(g) Volatile Matter * 
(h) Hardgrove Grindability Index 
(i) Nominal Top Size mm 
(3) Minus J.OIEB Size #

Guaranteed Annual Production Canability (1)

197S 
1979 
1980 
1981 
1982 
after 1982

Total Quantity Available for Purchase over 
approximately 15 Years from 1 January, 1973 

0)

Guaranteed Value

22.90 
24.50 
10.0 

.4

1600°C 
1400°C
26.0 
55 
32 
35.5

400 000 
AOO 000 
400 000 
400 000 
400 000 
400 000

6 000 OOO

tonnes 
tonnes 
tonnes 
tonnes 
tonnes 
tonnes

tonnes

(1) The Guaranteed Annual Production Capabilities and the Total 
Quantity Available for Purchase are subject to the provisions 

Of Clauses 3 and 4 hereof.

50
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COAL S'.lHf'LY ACn^-rii-:NT no. CS/29/2

FOR THE SUPPLY OF COAL F'-'iP. S'.-.'Al-.'D/.tM'. rC;.7Sn STATION 
SCHEDULE C - SCALE OF D/.:;E PRICES AT DASE DATS OF 30 JUNE 1977

YEAR

1978

1979

19BO

1981

1982

SCALE OF BASE FRIC2S 
FOR VARYING OUANTITIES

Firm Purchase 
Notified in 
Accordance with 
Clause 4 
(tonnes per annum)

400 000

360 000 
400 000

325 000 
400 000 
360 .000

290 000 
325 000 
360 000 
400 000

270 000 
290 000 
325 000 
360 000 
400 000

Price of Coal of 
Basic Standard 
Quality

(S/tonne)

23.67

25.71 
23.67

-26.38 
23.67 
25.71

28.67 
26.38 
25.71 
23.67

29.66 
28.67 
26.38 
25.71 
23.67
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COAL SUPPLY ACREEHE"? HO- CS/29/2

FOR THE SUPPLY OF COAL FOR SV.'ATrBATrK POWER STATIOI?
SCHEDULE P - COKPOMENTS OF BASE PRICES

STATED IN SCHEDULE "C"

20

30

COMPONENTS OF BASE PRICES (S/TONNE) FOR THE VARIOUS QUANTITIES STATED IN SCHEDULE C

ANNUAL RATE OF DELIVERY (tonnes per annum)

Labour

Materials

Statutory Charges

Non-Escalating

Other

Total

400 000

11.0500

6.0965

0.0930

1.1835

5.2470

23.67

360 000

12.2808

6.8989

0.0930

1.2855

5.1518

25.71

325 000

12.3522

6.9115

0.0930

1.3190

5.7043

26.38

290 000

13.7016

7.5921

0.0930

1.4335

5.8498

28.67

270 000

13.8952

7.9902

0.0930

1,4830

6.19S5

29.66

40

50
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COAL SUPPLY AGREEMENT NO. CS/29/&
FOR THE SUPPLY OF COAL FOR SWAN3ANK POWER STATIONS

SCHEDULE E - HAGI-: 2 
CALCllLATiUN Ul- Wfet'.KLY. LALiUUK RATE

AT BASE DATE AT 30 JUNE 1977
10

CLASSIFICATION

Award (Detailed in Clause 9.9 hereof)
A.C.O.A. Classification No. 
Prescribed Working Hours Per Week 
Percentace of Labour Force : 

- on Afternoon Shift 
- on Night Shift 
- Underground 
- Surface

COMPOSITION OK WEEKLY LABOUR RATE {Uper week at Base Date)
(1 ) Award V.'ace for Award Hours 

District Allowance Per V/eek

(2) SUB TOTAL . 
Shift Allowance, - Afternoon 36.7*0 15* x (1) 

- Night 13.77& 25* x (1) 
Loadings For : 
- Annual Leave 4/46 x (2) plus 

4/46 x 17Wx (1) 
-"Statutory Hols. 2/46 x (2) 
- Sick Pay 0/46 x (1) 
- Overtime

(3) SUB TOTAL 
Workers' Compensation : 

- Underground 8.91# x 67* X (3) 
- Surface ' 2.485< x 33tf X (3) 
- Section 14B 0.887S x (3) 

Payroll Tax 5% x (3) 
Miner's Per.sion 5113.59 x 52/46
Yi'ee'i-.ly Labour Sate

F 
G

H
J

K
L 
M
N 
P

R 
T 
V 
W 
X

COAL CUTTING 
MACHINE MAN

COAL MINERS

4 
47

36. 1% 
13.7* 
67 % 
33 %

190.80 
10.00

200.80 
10.5035 
6.53*9

17.^609 
2.9035 
8.7304

98.1257

5^5.0589

20.5990 
2.8240 
3.0365 

17.2529 
15-3626
*04.13J9

ELECTRICAL 
FITTER

ELEC. &ENGIN.

2 
47

36.796 
13.7% 
67% 
33#

190.50 
10.00

200.50 
10.4870 
6.5246

17.4348 
2.8989 
8.7174

97.9714

344.5541

20.5677 
2.8197 
3.0319 

17.2267 
15.5626.

403.5^2?

UITCRMAN'ACEP. 
IN CHARGE

COLLIERY STAFFS.

2(b) 
35

36.7* 
13.7* 
67% 
35%

342.10 
10.00

352.10 
18.8326 
11.7169

30.6174 
5-2059 

15-3087

433.7815

25.8955 
3.5501 
3.8173 

21.6891 
15.JC-26
5C4.0961

20
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SCHEDULE E - PAG5 3 
AWARD AKD OTl!~n CONDITIONS 10

AT BASE DATE OF 30 JUKE 1977

1. Award.Rate per Week :
(a) Coal Cutting Machineman - 5190.80
(b) Electrical Fitter - 5-190.50
(c) Undernanager in Charge - $3A2.10

2. Award Hours per Week : 35

3. Prescribed V7orkirg Week :
Award Prescribed Overtime Hours/V.'eek Prescribed

Coal Cutting
Machinenan

llours 
per 

VeeE

35

Electrical Fitter 35
Undermanager in 35

At 
1^ Time

12

12
—

At
2 TTn-.e

—

—

—

iquivaleni
Ordinary 
Hours

18

18
—

: u'orXin- 
I'/cek 

(Hrs/^eek)

47

47
35Charge

4. District Allowance per Week •• '$10.00 3°

5. Annual Leave : Leave per Annual - 4 weeks
Loading - M^% of Award Rate

6. Statutory Holidays, Days per Annum : 10

7. Sick Days per Annum : 10

8. Working Weeks per. Annum : Weeks per Annum 52
less Annual Leave 4 
less Statutory Holidays 2 6 « 1»6

9. Workers Compensation : Underground - 8.91# .-
Workers *°
Surface - 2.48J» 
Workers
Section 14B

10. Payroll Tax : 5# of Total Wage

11. Miners Pension : $13.59 per week

12. Shift Allowances : Percentage Loading
afternoon 
night

50
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IN V'ni.TS? KIIEKCOr KT.V.' IIDI'F. COL1.1 F.l'l tb PTY. l.TlJ. nnd 'H!l- 

QUK£K'?L.'.t:i> ELECT P1C1TY CCKKl'ATl KG U~AVD h-ivc executed tins Agreement 

on the day and year first hereinbefore written.

THE COMVON' SEAL of KEY." HDHE 
CuLLlr.-.lLS P'l V. LTD. was here
unto affixed in accordance vith 
the Articles of Association and 
by the authority of a resolution ) 
of the board of directors previously ) 
given in the presence of ff.^r. /it, ) 

- -T /?.- Si d-K c ',•• « director }

)
and
the secretary

THE OFFICIAL SEAL of THE 
QUEENSLAND EL£TTPlClT7~ 
GIKEKATii'.'G.BOARD was hereunto 
affixed by FkEuTFlCK ALEXANDER 
McKAY The General i\ianaf;er of The 
Queensland Electricity Generating 
Board under the authority of a 
resolution of The Generating Board 
and in the presence of UN'wiLSON 
The Secretary___pf The Generating 
Board.

•ilv.-vJ 2 •.•>,:•< . 11 .;
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THE STATE ELECTRICITY COMMISSION OF QUEENSLAND and THE QUEENSLAND 

COAL BOARD hereby consent to and approve of the within Agreement 

between the Company and THE QUEENSLAND ELECTRICITY GENERATING 

BOARD

20

30

THE STATE ELECTRICITY
OK QUEEN'STAK'D by ~EDWARD DOUGLAS MURRAY~5Tate 

Electricity Commissioner

THE QUEENSLAND COAL BOARD by )
GEORGE WILLIA;.; COOK chairman )

so
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10

20

VARIATION OF CONTRACT NO CS/29/2 DETV7EEN :

THE QUEENSLAND ELECTRICITY GENERATING BOARD

AND NEW HOPE COLLIERIES PTY. LTD. dated 12th July. 1978

Pursuant to the provision of clause 9.6 of the abovementioned 

agreement dated 12th July. 1978 the parties hereby agree to 

the insertion of a factor in the formula contained in clause 9.9 

to cover a variation in cost which has taken place.

1. The parties agree that the weekly labour rate AC3 shall 

now read as follows:

30

+ V -f W + X

2. The definitions of F, G, H, J. K, L, M, N, P. R, T. U. V, 

W and X shall remain the same but there shall be inserted a 

factor Pi after P as follows:

40

50

Pi = Overtime payment for excess hours worked by Colliery 
Staff "A" Division based on the prescribed working 
week of 47 hours (consisting of 4 days x 10 hours 
plus one day x 7 hours) less the notional hours per 
week for'"Colliery Staff "A" Division "In charge" 
employees (40 hours from 31st March, 1978) x award 
excess hours payment factor (double time over 40 hours 
per week based on a 4 week average) x award rate per 
week — award hours per week.

3. Schedule E of the agreement on page 3 "Award and other 

Conditions" shall be amended as to paragraph 3 thereof to 

provide as follows:
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3. Prescribed Working Week:

Award Notional Prescribed Overtime Hours/Week Prescribed
Hours Hours Equivalent Working Week
per per At At Ordinary
Week Week lh Time 2 Time Hours (Hrs/Week)

Coal 
Cutting 
Machine- 
man 35

Electrical 
Fitter 35

Under-
manager
in 35

DATED the

40

/ 5

12

12

day of

18

IB

14

47

47

47

20

30

1978.

NEW HOPE COLLIERIES PTY. LTD.

Per: 40

THE QUEENSLAND ELECTRICITY GENERATING BOARD 

Per:

50
IAN WILSON. Secretary
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20

30

40

50

VARIATION OF CONTRACT NO CS/29/2 BETWEEN :

THE QUEENSLAND ELECTRICITY GENERATING BOARD

AND NEW HOPE COLLIERIES PTY LTD dated 12 July 1978

Pursuant to the provisions of Clause 9.6 of the abovementioned 

agreement dated 12 July 1978 the parties hereby agree to 

the insertion of an amended factor in the formula contained 

in Clause 9.9 to cover a variation in cost which has taken 

place.

1. The parties agree that the weekly labour rate AC3 shall 

now read as follows:

AC 3 = F + G + H + J + K + L + M + N + P1 + R + T + U 

+ V + W + X

2. The definitions of F, G, H, J, L, M, N, P, R, T, U, V,

W and X shall remain the same but there shall be inserted 

a factor Pi after P as follows:

PI = Overtime payment for excess hours worked by Colliery 

Staff "A" Division based on the prescribed working 

week of 46 hours (consisting of 4 days x 10 hours 

plus one day x 6 hours) less the notional hours per 

week for Colliery Staff "A" Division "In charge" 

employees (40 hours from 31 March 1978) x award 

excess hours payment factor (double time over 40 

hours per week based on a 4 week average) x award 

rate per week T award hours per week.

3. Schedule E of the agreement on page 3 "Award and other 

Conditions" shall be amended as to paragraph 3 thereof 

to provide as follows:

498c.



3. Prescribed Working Week;
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No. CS/29/2
between

Defendant
and Plaintiff

12thJulJOl978
(Contd.)

Award Notional Prescribed Overtime Hours/Week Prescribed

Coal
Cutting 
Machine-
man

Electrical
Fitter

Under-
manager 
in charge

Hours
Per

35

35

35

Hours At At
Per l>s Time 2 Time

12 -

12 -

40 - 6

Equivalent
Ordinary 
Hours

18

18

12

Working
Week

(Hrs/v;eek)

47

47

46

20

DATED the
30

1980.

NEW HOPE COLLIERIES PTY LTD

Per :

Secretary
40

THE QUEENSLAND ELECTRICITY GENERATING BOARD

Per :

IAN WILSON, Secretary

50
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Variation
Agreement
between

Defendant
and Plaintiff
20th October

1981 AGREEMENT iradc the dey of 1901

BETWEEN:

NEW HOPE COLLIERIES PTY. LTD., a company duly 

incorporated in the State of Queensland and having its 
registered office at Shop 9, Raceview Shopping Centre, 
Raceview Street, Raceview in the State of Queensland 
(hereinafter with its successors and-rassigns called ..... 
"the Company") of the first pa'rt — ;" $'-'

AND:

20
THE QUEENSLAND ELECTRICITY GENERATING BOARD, a 

thestatutory corporation created pursuant to 
Electricity Act, 1976-1980 having its office at 255 
Adelaide Street, Brisbane in the said State 
(hereinafter with its successors and assigns called 
"the Generating Board") of the second part

30

with the consent and approval of THE STATE ELECTRICITY 
COMMISSION OF QUEENSLAND, a corporation sole created pursuant 
to provision of the Electricity Act, 1976-1980 (hereinafter 
called "the Commission") and THE QUEENSLAND COAL BOARD, a body 
corporate created pursuant to the provisions of the Coal 
Industry (Control) Act 1948-1978 (hereinafter called "the Coal 

Board").

40

WHEREAS;

A. By an Agreement.dated the Twelfth day of July 1978 the 
Generating Board agreed to purchase and the Company 
agreed to supply to the Generating Board certain 
quantities of coal over a period of approximately 15 

years.

50
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Clause 9.6 of the aforementioned Agreement lists 
certain events which may be initiated by a statutory 
or other similar body affecting the coal mining 
industry which may result in variations in cost 
including the imposition of any new obligation 
effecting such variation. Clause 9.6 further 
provides for the inclusion of a factor in the 
formula to cover any such variation in cost 
providing the components of the price applicable 
thereto shall be agreed between the parties.

In the Supreme
Court of 

Queensland
No. 14

Exhibit (2)
Variation
Agreement
between
Defendant

and Plaintiff
20th October

1981 
(Contd.)

10

At the time of signing the aforementioned Agreement, 
employees of cartage contractors used by the Company 
were employed under the Carting Trade Award. The 
Coal Industry Tribunal has now directed that from 
18 June 1979 these employees be employed under the 
conditions of the Coal Miners Award.

20

D. The Generating Board and the Company have agreed
that prices be increased to reflect variations in
cost as a result of the said chanqe in award.

NOW THIS AGREEMENT WITNESSES AND IT IS HEREBY MUTUALLY
AGREED; 

1. That Schedule C contained in the aforementioned 
Agreement and entitled "Scale of Base Prices at 
Base Date of 30th June 1977" be amended by deleting 
same and substituting a new Schedule C attached 
hereto and entitled "Scale of Base Prices at Base 
Date of 30th June 1977 effective from 1 July 
1979".

30

40

2. That Schedule D contained in the aforementioned 
Agreement and entitled "Components of Base Prices 
stated in Schedule 'c'" be amended by deleting same 
and substituting a new Schedule D attached hereto 
and entitled "Components of Base Prices stated in 
Schedule 'C' effective from 1 July 1979". 50
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10

That the changes in price effected by the afore 

mentioned amendments to Schedule C and Schedule D 

shall be effective as from the First day of 

July 1979.

That existing Clause 9.8 be deleted and substituted 

by Clause 9.8 below.

60

9.8 The Base Price shall be adjusted for changes in 

costs by the following formula as from 1 July 

1979.

= (A + C

20

30

40

50

where

Q 
C

B

S + Dn + E 
«; B SB

U + Z + Y + T
nUB

Lo)

Base Price 

supplies and 

subcontracted 

on replaceable

Contract Price per tonne to apply from

beginning of the next Month.

Labour Component of Base Price

applicable to labour and labour related

costs (excluding transport labour).

The weighted weekly labour rate (as

defined later) applicable at the Base

Date.

The escalated value of Qg.
Materials Component of

applicable to materials,

consumables, electricity,

repairs and depreciation
plant.
A composite index (as defined later)

based on indices for imported materials,

domestic materials and subcontracted
labour (excluding transport labour), at

the Base Date.

The escalated value of SQ .

Non-escalating Component of Ease Price

applicable to -• all non-escalating

components.

Other Component of Base Price applicable

to other items including profit.

Exhibit No. 2
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u 
z

Lo

The Consumer Price Index - All Groups - 
Brisbane, applicable at the Pase Date. 
The escalated value of U D .

D

Statutory Charges Component of Base Price
applicable to Statutory Charges.
The actual variation per tonne in the
defined statutory charges since the Base

Date plus the cost per tonne of any
additional statutory charge imposed.
Transport Labour Component of Base Price
applicable to transport labour.

The weekly labour rate for transport
labour (as defined later) applicable at

the Base Date.
The escalated value of Lg.
Base Price per tonne based on costs and
conditions applying at the Base Date.
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10

20

That existing Clause 9.13 be deleted and substituted
by Clause 9.13 below.

9.13 Transport Labour Components (Tn )•—————*——————————•—————*—-—"—•——— H

The Transport Labour Components of the Base 

Prices include direct and indirect elements of 
transport labour costs at the Base Date and are 
escalated in accordance with the twenty-seven (27) 

tonne truck drivers weekly labour rate under the 
Coal Miners Award as detailed in Schedule F.

30

That a new Clause 9.14 be inserted as follows : 

9.14 Other Component (E)
The Other Components of the Base Prices shall 
include all cost components not included in the 
Labour, Materials, Statutory Charges, Non-Escalating 

and Transport Labour Components as at the Base Date, 
and including profit and shall be varied in the same 
proportion as variation in the Consumer Price Index 
- All Groups - Brisbane published by the Australian 
Bureau of Statistics.

40

50
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10

The Consumer Price Index - All Groups - Brisbane, 

applicable at the Base Pate of 30 June 1977, is 

226.6.

That a new Schedule F entitled "Transport Labour 

Weekly Labour Rate at Base Date of 30 June 1977" be 

included as attached hereto.

20

30

40

50

60

That this Agreement shall be deemed to be 

incorporated in and form part of the 

aforementioned Agreement dated the Twelfth day of 

July 1978.
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COAL SUPPLY AGREEMENT MO. CS/29/2

FOR THE SUPPLY OF COAL FOR SVJANBANK POWER STATION

SCHEDULE C - SCALE OF BASE PRICES AT BASE DATE OF

30 JUNE 1977 EFFECTIVE FROM 1 JULY 1979
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10

I

Year

1978

1979

1980

1981

1982

SCALE OF BASE PRICES FC
Firm Purchase Notified 

in Accordance with 
Clause 4 

(tonnes per annum)

400 000

360 000 
400 000

325 000
360 POO 
400. 000

290 000 
325 000 
360 000 
400 000

270 000 
290 000 
325 000 
360 000 
400 000

3R VARYING QUANTITIES
Price of Coal of Basic 

Standard Quality

($/tonne)

23.84

25.88 
23.84

26.55 
25.88 
23.84

28.84 
26.55 
25.88 
23.84

29.83 
28.84 
26.55 
25.88 
23.84

20

30
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10

COAL SUPPLY AGREEMENT HO. CS/29/2

FOR THE SUPPLY OF COAL FOR SWANBANK POWER STATION 

SCHEDULE D - COMPONENTS OF BASE PRICES STATED IN 

SCHEDULE 'C 1 EFFECTIVE FROM 1 JULY 1979

20

30

40

50

COMPONENTS OF BASE PRICES ($/TONNE) FOR THE VARIOUS QUANTITIES STATED IN SCHEDULE C

ANNUAL RATE OF 
DELIVERY (tonnes 
per annum)

LABOUR

MATERIALS

STATUTORY CHARGES

NON-ESCALATING

TRANSPORT LABOUR

OTHER

TOTAL

400 000

11.0500

5.8264

0.0930

1.1835

0.4422

5.2470

23.84

360 000

12.2808

6.6288

0.0930

1.2855

0.4422

5.1518

25.88

325 000

12.3522

6.6414

0.0930

1.3190

0.4422

5.7043

26.55

290 000

13.7016

7.3220

0.0930

1.4335

0.4422

5.8498

28.84

270 000

13.8952

7.7201

0.0930

1.4830

0.4422

6.1986

29.83

Exhibit No. 2

60

505.



COAL SUPPLY AGREEMENT NO. CS/29/2

FOR THE SUPPLY OF COAL FOR SWAKEANK POWER STATION

SCHEDULE F - TRANSPORT LABOUR WEEKLY LABOUR RATE

AT BASE DATE OF 30 JUNE 1977

AWARD COAL MINERS

A.C.O.A. Classification Motor Lorry Drivers (vi] 

Tonnage 27 

Prescribed Working Hours per Week 45 

Percentage of Labour Force :

on Afternoon Shift 
- Surface

50% 
100%

COMPOSITION OF WEEKLY LABOUR RATE

(1) Award Wage for Award Hours 193.50 

District Allowance per Week 10.00

(2) SUB TOTAL 203.50 

Shift Allowance - Afternoon 50% @ 15% x (1) 14.5125 

Loadings for :

Annual Leave 4/46 x (2) plus 17.6957
4/46 x 17^% x (1) 2.9446

Statutory Hols 2/46 x (2) 8.8478
Overtime 15 hours x (1) /35 82.9286

(3) SUB TOTAL 330.4292 

Workers Compensation

Driver 4.59% x (3) 15.1667 
Payroll Tax 5% x (3) 16.5215 

Miners Pension 52/46 x $13.59 -15.3626

WEEKLY LABOUR RATE $377.4800
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10

20

30

IN WITNESS WHEREOF NEW HOPE COLLIERIES PTY. LTD. and
THE QUEENSLAND ELECTRICITY GENERATING BOARD have executed
this Agreement 
written.

on the day and year first hereinbefore

THE COMMON SEAL of NEW HOPE 
COLLIERIES PTY. LTD. was 
hereunto affixed in the 
presence^of :

THE OFFICIAL SEAL of THE 
QUEENSLAND ELECTRICITY 
GENERATING BOARD was hereunto ' 
affixed by FREDERICK ALEXANDER 
HcKAY, the General Manager of 
the Queensland Electricity 
Generating Board under the 
authority of a resolution of 
The Generating Board and in the) 
presence of IAN WILSON, the ) 
Secretary of the Generating ) 
Board: )

THE STATE ELECTRICITY COMMISSION OF QUEENSLAND and THE 
QUEENSLAND COAL BOARD hereby consent to and approve of the 
within Agreement between the Company and THE QUEENSLAND 
ELECTRICITY GENERATING BOARD

40 THE STATE ELECTRICITY 
COMMISSION OF QUEENSLAND by 
NEIL ARTHUR GALWEY

50
THE QUEENSLAND COAL BOARD by

60
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1st December' 
1981 :

20

30

COAL SUPPLY AGREEKRKT CS29/2 

COLLTRRIES PTY. LTD., a company registered in

40

50

acknowledges that The Queensland Electricity Generating Board has agreed (subject to the following signed guarantees) to pay an interim price increase of $2.24 per tonne for all coal supplied under the terms and conditions of coal supply agreement CS29/2 during the period 1 July 1982 to 31 December, 1982;
(B) guarantees:-

(1) that the company will continue to supply The Queensland Electricity Generating Board the contracted tonnages up to 31 December 1982, and

(2) the company agrees that all moneys paid in the form of an interim price increase together with any interest charges incurred by the Board shall be repaid to The Queensland Electricity Generating Board in the form of a deduction from the cost of any coal purchased by the Board from this company after 1 January, 1983, or such other method as determined by The Queensland Electricity Generating Board.

(3) If the company ceases to trade, curtails output or restricts production in any way, 14 day's notice in writing shall be given to The Queensland Electricity Generating Board and the amount of the interim price increase and interest costs shall be a legitimate claim by the Board on the company or its assets.
GIVEN under the Common Seal of 
NEW HOPE COLLIERIES PTY. LTD.

by authority of a resolution of the Board of Directors and in the manner prescribed by the Articles of Association of the company and in the presence of the persons whose signatures are subscribed hereto (and who by their 
signatures hereto certify that they are the proper. Officers of the Company to attest the fixing of the Common Seal) and in the presence of:-

A Justice he Peace,

60
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10
February 10, 1982.

The Secretary,
Old. Electricity Generating Board,
National Bank House,
255 Adelaide Street,
PKISD/INE OLD._4000

20
Attentioni Hr. F.A. HcKay

30

40

50

Dear Elr,

REi COOTRACTS CE?9/2/3

We refer to discussions held loot year between your Mr. F.A. McKay, 
Chairman of the Queensland Electricity Generating Board, and HuKsra. 
Robertson and Harris of this Company. Reference waa reada at theee 
dlscuaalons to continuing coat [irouaureB beinij experienced by Southern 
Crcms Collieries and New Hope Collieries in fulfilling the supply of 
coal to Swanbank Power Station under the above contract. It was thought 
these cost pressures related to a coittbination of changes in mining 
conditions and circumstances "and to the board's request for coal supplies 
to continue at the 1978 rate and not on the declining tonnage u«t out 
in the contract. It Is now very apparent that the last mentioned factor 
baa had a considerable effect on the cost structure of the operation of 
Southern Cross Collieries and that it is responsible for vory real 
financial strains on the operations.

Examination of these matters and their effects has taken considerable 
time - much longer to evaluate and to document than woe envisaged when 
undertaken last year. It in anticipated that the company's officers will 
be in a position shortly to plaoe detallo before Mcscrc. Spry Uulker t 
Co., Chartered Accountants who act on the advisors to the company in taottern 
of cost and escalations undur thu CZ19 contract. We anticipate that 
detailed eubmissionE for increases in the selling prico of coal under the 
abovementioned contract on behalf of Southern Cross Collieries and Now Hope 
Collieries Pty. Ltd., will be reedy for tlio consideration of the Board 
immediately thereafter.

Yours faithfully,
KEH UOPK COLLIERIES GROUP

P,H.J. HcKANUS
Deputy General Manager 
(Finance t Administration)

60
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PH.-MIU:

March 19, 1902

10

The Secretary,
Queensland Electricity Generating Board, 
National bank House, 
255 Adelaide Street, 

OLD. <ooo

20

30

40

Dear Sir,

RE I CONTRACT CS29/2

Further to our letter of February 10, 1982 we advise that as part of our 
coat investigation we have revluwod events leading up to the letting of 
the contract and in particular discussions surrounding finaliuation of the 
base price as at June 30, 1977 which disclose factors now requiring urgent 
remedy. At the same time we would emphasloc that cost Increases are ntlll 
under review and could b& the subject of a further *ub;nlaoion.

Reference to the Company Tender indicates that It tendered a price of 
$26.96 per tonne and that the composition of this price was eet out in a 
letter accompanying its' tender and dated September 29, 1977. Subsequent 
discussions were held with officers of the State Electricity Commission 
and the Board relating to the juatlfication of and background to the 
tendered price. The further submlsaionE requested and reconciliations of 
the then price approved by the Queensland Coal Board and the tendered price, 
were made. The major items which encompass areas of opinion of this Company 
ae compared with thobe of tho officers of the Board and the Commission, 
related to the mining risk factor and the level of profitability accepted 
an a rate of return per tonne detailed in the tendered price.

Subsequent discussions between Mr. St. Baker and our Mr. F.A. Robertson, 
clearly Indicate that in Mr. St. Uaker'a opinion the price tendered was too 
high and that the mining risk factor was not required and should be excluded 
from the price. In essence, Mr. St. Baker, acting for the Power Generating
•Authority, made it quite clear that he was seeking a reduction in price to 
enable New Hope to participate in the contract to supply coal to the Swanb&nk 
Power Station. This reduction amounted to $3.29 per tonne and essentially 
eliminated any reserve for risks and hazards associated in mining.

The Company had indicated as part of its' tender submissions that it could
•uffer a recurrence of a rock cioop mining condition arising from a synclinc 
earth movement and that this wou uno of the factors considered by the Company 
in making an estimate of an allowance for mining hazards in its' tendered 
price as referred to above. On April 2, 1979, the Company woo forced to close 
Its' main mine known as New llupc NO.5 (operating four continuous miner units), 
as a result of a heating problem which could have occurred as a possible part 
of this eyncline problem.

50
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March 19, 1902

TOi QLD. ELECTRICITY GENERATING UOAJU) REi CONTRACT CS29/2 (cont'd)
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The closure of Its' main operating mine required the Company to open additional mines to continue supply under the CS29/2 Contract. The cost factors involved, using alternative replacement mining methods with considerably lower yielding aeoms, have been far higher than the current price and were off-set Initially by the mining of open cut coal. The Company's open cut reserves arc now substantially depleted and the accumulation of cost prcssureo arising from « disparate underground mining operation has been in evidence with rising 
intensity for at least 18 months.

The Company considers that as the mining risk factor was removed from Its' price It must apply for tlic reinstatement of that amount into its' base price with effect from June 30, 1977. It is respectfully submitted that had this sum been permitted to remain in its' selling price the existing gap between underground costs and the current eelllmj price would be narrowoJ significantly and would have placed the Company in a position where it would have been able to continue supply without incurring losses.

Yours faithfully,
Nb-V HOPE COLLIERIES PTY. LTD.

10

20

P.W.J.
Deputy General Manager 
(Finance l Administration)

30

40
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OEG3

Mr. R.W.J. McManus, 
Deputy General Manager, 
New Hope Collieries, 
P.O. Box 47, 
IPSWICH £. 4305

Queensland Electricity Generating Bor.rd

Head Office
2b6 Adelaide-S\ . bihbant. O 1000 AuiUb'^
GPO Eo» 112<1. Briihanc. 0 1901 Austio'iu
Telephone 22C 2111 Itlex 42308
Cables 'Gervcrdor' Brisbane.
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Ref G53/227/60 
G53/277/45

4 May 1982

KECEWEU
10

0

Dear Sir,

REVIEW OF COAL SUPPLY AGREEMENTS C5 29/2/3 20

In reply to your letters of 10 February and 19 March 
regarding the submissions for coal price increases we would 
like to emphasise the following points which should be 
adequately covered to justify any increases.

1. Any new pricing structure to take effect from 
1 January, 1983 should reflect all the changes 
in costs to the Company not adequately reflected 
in the existing agreements.

2. Present and estimated future costs and conditions 
should be compared with costs and conditions 
-existing at the start of the contract or anticipated 
at that time.

3. Kith any claims for retrospective price adjustments, 
actual costs and conditions over the full period 
should be compared with costs and conditions existing 
at the start of the contract or anticipated at that 
time.

4. Only on the basis of changes in these costs and conditions 
can any coal price increase be justified.

With this in mind we request that you submit a detailed submission 
on the points raised setting out the changes and how they affect 
the cost of producing coal so that any request for a price 
increase can be properly analysed and justified.

30

40

Yours faithfully.

50

ENQUIRIES: Mr. D. Baguley 
Telephone 228 2521
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June 17, 1982.
10

The Secretary,
Queensland Electricity Generating Board,
National Bank Building,
255 Adelaide Street,
BRISBANE QLD. 4000

Attention; Mr. D. Eaguley

Dear Sir,

Re; Contract CS/29/2

A. INTRODUCTION

We refer to discussions between officers of the Queensland Electricity Generating 
Board, the State Electricity Commission and our Company concerning the under 
recoupment of the costs of mining coal supplied to the Queensland Electricity 
Generating Board under the above contract end herein submit our request for a 
variation in the price of coal with respect for the period up to July 31, 1981, 
together with a request for a revised base price from August 1, 1981.

B. BACKGROUND TO THE CLAIM

(i) Geological factors affecting the No.5 Mine.

Under the mining plan which was in operation at the time of the tender and 
planned to be valid for the period of the CS/29/2 contract, the main producing 
mine for New Hope Collieries was No.5 Mine with access via the New Hope No.5 
Tunnel and New Hope No.6 Tunnel, a new entry being developed to the inbye areas 
of the mine to bypass a rock creep area which had stopped development of the 
No.5 Tunnel extensions. The rock creep area was a geological phenomenon which 
occurred over a period of time commencing from 1972 and was brought to the 
attention of officials of the Coal Board and the S.E.A.Q. and inspections were 
made by officials of these statutory bodies during 1973/74.

On April 2, 1979, an occurrence of spontaneous combustion was detected in No.3 
South West dips section of No.6 Tunnel which was also connected through the rock 
creep area to No.5 Tunnel for ventilation purposes. The heating occurred in an 
ares adjacent to the vrock creep area. Prior to this occurrence the seam had 
been regarded as being not liable to spontaneous combustion — there being no 
previous record of any heating in the Lagoon Seam in the Swanbank area.

At the time of the sealing the mine on April 2, 1979, the Company had four 
continuous miner units in production with coal being conveyed from three units 
via No.6 Tunnel and by one unit through No.5 Tunnel. Also at this time the 
Company had commenced a development tunnel called No.7 mine into the Rob Roy 
Seam beneath the Lagoon Seam but the seam was found to be very dirty and only 
capable of being worked with a very low yield of approximately 401 coal recovery. 
As a result of the unexpected closure of the mine on April 2, 1979, the Company 
was forced into the following actions in order to continue operations:
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Queensland Electricity Gc-ntrating 

Contract CS/29/2
June 17, 19B2

10

20

30

40

50

(a) Initially in order to deploy all labour, the Company had to work No.7 

mine with its extremely low yield on a three shift basis.

(b) A Punch Mine (No.21 Mine) was commenced into the highwall of Area 6 

open cut into a seam with a lower yield than the Lagoon Sea
m. Equipment for 

this purpose was borrowed from Southern Cross Colliery whic
h became a subsidiary 

of New Hope in May 1979.

(c) The Company had worked an open cut area involving the remov
al of a portion 

of the railway loop line prior to the heating. Development of No.23 mine was 

undertaken once the backfilling of this open cut was comple
ted, however, because 

of a major fault and underground water, it proved impracticable to continue 

development of this mine and it had to be abandoned, notwit
hstanding the 

considerable expense incurred on the project.

(d) A small open cut called Area 2 was developed beneath the ir.ain power line 

in the area adjacent to No.21 and subsequently a small Punc
h Mine 1JO.21A, was 

established in the highwall. This mine was on the Lagoon Seam but production 

was affected by steep grades and underground water while t
he area available for 

extraction became limited by faults.

(e) As a result of the closure of No.5 mine the Company had to
 accelerate 

extraction from open cut areas at a far greater rate than 
provided for under the 

contract and also had to utilise open cut reserves outside 
those envisaged in 

the original submission.

(ii) General Comments.

We believe that the Company's action in utilising the exte
rnal open cut reserves 

together with the establishment of the replacement mines in
 a very short time 

provided stability in a crisis situation which otherwise c
ould have had serious 

repercussions throughout the coal mining and power industri
es. It also maintained 

a regular supply of coal to the Swanbank Power Station whic
h we believe to be 

consistent with the main objective of the long term contra
ctural arrangements 

arising from the West Moreton Coal Study. Abridged details of the original 

agreement are as set out in Appendix A.

The Company has provided previous written comments on the 
situation relating to 

negotiation of the contract and the settlements finally ac
hieved which led to 

the acceptance of a base price of $23.67. It is stated here as a matter of 

record that negotiations by officers of the State Electrici
ty Commission led 

to a reduction of 53.29 from the price tendered of $26.96. 
The reduction 

effectively represented part of the factor included in the tendered price 

relative to an allowance for costs associated with mining h
azards. This has 

been referred to in previous correspondence. The Company was roost reluctant 

to accept this reduced negotiated price and only did so und
er extreme pressure 

and on the understanding that it could look to Clause 9 of 
the contract to 

provide the necessary protection should a mining disaster 
of major magnitude 

occur.

In summary, the Company supplied coal for 1978, the first y
ear of the contract, 

and the first quarter of 1979, on April 2, 1979 it suffered a heating problem 

in No.5 mine which led to its being finally abandoned in Au
gust 1981 despite 

continuous recovery attempts. The No.5 nine consisted of 'four continuous 

miners double-shift unit operation and produced 75 - 80% of
 the Company's 

output from the high yielding Lagoon Seam. The effect of the loss of this 

mine in broad terms, in relation to the contract, was to r
emove the major 

plank upon which the tender and subsequent contract was sub
mitted and entered 

into, the criteria on which the base price had been determi
ned was no longer 

relevant. Exhibit No. 7
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On April 2, 1979, the Inspectorate of the Mineo Department issued an i
nstruction 

prohibiting entry to No.5 mine with the result that the production of 
coal from 

that mine ceased forthwith.
10

In order to limit disruption of mining activities and avoid the attendant 

industrial problems the Company proceeded to establish emergency under
ground 

and open cut mining activities which resulted in continued supply of t
he 

contract tonneage.

At the outset of the problem the indications were that No.5 mine would be
 

recoverable in the short term and in fact recovery procedures commenced in mid 

August 1979 and expectations of recommissioning continued progressivel
y there 

after, in consultation with the Mines Inspectorate, the Loss Adjusters and 

their Mining Advisers. However, as time ran on it became apparent that the 

deteriorating mining conditions would prevent recovery as originally e
nvisaged, 

culminating in the decision by the Underwriters to abandon recovery of
 the inbye 

area in August 1981.

The outcome of these events has been that the temporary open cut and underground 

mining activities have become the permanent base for production for th
e time 

being, with resulting higher costs and higher rates of depletion of op
en cut 

reserves than was included in the contract. The situation which emerged is 

that production from lower yielding seams mined by underground methods
 was so 

costly that the offsetting effects from open cut coal were insufficien
t to 

produce a product mix at a price comparable with the escalated negotia
ted base 

price. In this regard we believe that item 7a of Schedule A of the agreement 

CS/29/2 is specifically relevant, it states "Method of Coal Mining - Bord and 

Pillar Underground and small Open Cut operations".

(iii) Outline and data supporting this request.

Until the decision by the Company's Insurance Underwriters to abandon 
recovery 

of No.5 mine effective August 6, 1981, it has been well nigh impossible to 

come to grips with the problem of full examination of the effect of th
e closure 

on all the cost elements of CS/29/2. Even so with constant application to the 

task it has taken over six months to assemble and satisfactorily investigat
e 

in detail the factors involved.

The outcome of this study is set out in the various schedules and appendices 

herein which we believe provide all the data necessary to support our 
request 

for a variation of the price at which coal has been sold with effect from 

April 2, 1979. The principle the Company is seeking, by way of recovery, is 

to maintain the profit margin of some $2.75 (in 1977 dollar terms as escalated 

to current dollar values) throughout the period from April 1, 1979 to July 31, 

1981 together with appropriate recognition of the accelerated use of b
oth 

dedicated and undedicated open cut coal reserves.

The Company also then seeks to revise the base price applicable from A
ugust 1, 

1981. based on the current costs of mining and management account resul
ts to 

April 30, 1982. These results are also set out on the accompanying schedules.
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TO: Queensland Electricity Generating board 
RE: Contract CS/29/2

June 17, 1982

10

C. VARIATIONS JN COST OF PRODUCING COAL

The cost effects of the change in geological mining conditions on producing coal 
are set out in the attached schedules. The schedules enclosed are:

60

Schedule No.

20

30

40

The cost of producing coal per quarter (and agreed to
the Coal Board accounts) after adjustments for the
items in C(i) expressed in current dollar values. 1

. Dissection of the above costs into underground and open cut
costs in current dollars. 2

Escalation factors per quarter taken from the monthly coal 
selling price calculations. 3

Underground mining costs in 1977 dollar prices. 4

Open cut mining costs & Total Underground and
Open cut mining costs in 1977 dollar prices. 5

Adjustments to production costs for capital expenditure
and exploration costs. 6

Price shortfall in coal sales to Swanbank adjusted for
the contract profit margin of 52.75 per tonne to give the
price shortfall in 1977 dollar values. 7

. Revenue shortfall from the Board in both 1977 dollar
values and also escalated to current dollar values. 8

Cost structure for CS/29/2 contract. 9

. Summary of net excess mining costs in constant 1977
dollar values escalated to current July 1981 dollar values. 10

Statement of calculation of claim. 11

Quarterly Sales Revenue Shortfalls for the nine months
ended April 30, 1982 at current value. 12

Comments on the cost effects are:

50

(i) Variation in production volumes from Contract Base -
\

Appendix B discloses that the saleale output per shift from April 1979 through 
to December 31, 1981,"from all mines is inferior to that achieved in No.5 mine 
for calendar year 1978, the first year of the contract.

The attached schedules which support the request by the Company are based as 
follows:

Full disclosure of accounting results which have been reconciled with 
both the half yearly accounts supplied to the Queensland Coal Board 
and also with the Company's formal audited accounts.

Exhibit No. 7

521.



QuPt'> ;l J an<' EK'Ctr ici ty Generating 
Contract. CS/29/2

June 17, 1SB2

In the Supreme
Court of 

Queensland
No. 14

Exhibit (7)
Copy letter,
Defendant
to Plaintiff

with
annex ures

17th June 1982
(Contd.)

D.

The costs have been prepared on a quarterly basis as this gives the 
Board a clear view of the movement in costs.

Open cut and underground mining costs have been separated for clarity. 

Reductions have been made to the costs for:

. cost reimbursements received from Southern Cross Collieries;

exploration expenses over and above the requirements of contract 
supply;

. depreciation of items lost through the heating problem;

insurance reimbursements of operating costs for recovery and loss 
minimisation work.

REQUEST FOR RECOUPMENT

Schedule 11 sets out the basis of calculation of the sum of 54,093,000 for which 
the Company seeks reimbursement.

The Company needs to recoup amounts due as a result of this claim as a matter of 
great urgency as the shortfall has resulted in the Company being extremely short 
of the funds and cash flow to maintain a continuing operation. In order to 
carry on beyond the 30th June 1982, the Company will require a lump sum payment 
in the first week of July of at least $2,500,000 with the balance as a lump sum 
settlement within 30 days thereafter.

In view of the urgency of the matter, this claim has been submitted for data up 
to July 1981; a further claim in respect of the continuity of the trend shown 
in respect of the nine months ended April 30, 1982 is presently being prepared 
and will be submitted by June 25, 1982. A brief outline of this trend is shown 
on Schedule 12 enclosed with this letter.

We have had the benefit of extensive assistance and advice from Messrs. Spry
Walker I Co. , Chartered Accountants in preparation of this submission and who
are available for joint consultation.

We should be pleased to provide whatever further information and assistance as 
may be required to enable the urgent consideration of this request.

Yours faithfully,
NEW HOPE COLLIERIES PTY. LTD.

10
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H¥ At-/
P.W.J. MCMANUS
Deputy General Manager
(Finance I Administration)
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HOl'l; COLLirHli:S 1TY. LTD. 

APPL'NIUX A

ADDREVIATCD DETAILS OF CS29/2 COl.'TltACT

MINES: ML:

10

RESERVES:

Name of Seam

697
423
464
508
695
711
737
742
744
750

Thickness

Locat ion

Swanbank 
Swanbank 
Swanbank 
Swanbank 
Swanbank 
Swanbank 
Swanbank 
Swanbank 
Swanbank 
North Ipswich

Measured Indicated
20

30

40

50

Measured
Reserves

," a)

(b)

tc)

BASE

Lagoon

Bluff

Rob Roy

PRICES &

15'

25'

26'

QUANTITIES

12

9

3

,379

,000

,600

,000

,000

,000

Reserves

4,300,000

-

3,659,000

Reserves

6

2

1

,276

,925

,008

,000

,000

,000

YEAR

tl978

1979

1980

1981

1982

SCALE OF BASE PRICES
FOR VARYING QUANTITIES

Firm Purchase 
Notified in
Accordance with
Clause 4
(tonnes per annum

400,000

360,000
400,000

325,000
400,000
360,000

290,000
325,000
360,000
400,000

270,000
290.000
325,000
360,000
400,000

Price of Coal of 
Basic Standard
Quality

(S/tonne)

23.67

25.71
23.67

26.38
23.67
25.71

28.67
26.38
25.71
23.67

29. 66
28.67
26.38
25.71
23.67

60
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NEW HOPE COLLIERIES PTY. LTD. AP?F.-:DIX

t/l 
N>

Tire Periods
12 Mths 1978

Quarter

31.03.1979

30.06.1979

30.09.1979

31.12.1979 

31.03.1980

30.06.1980

30.09.1980

31.12.1980 

31.03.1981

30.06.1931 

30.09.1981

31.12.1981

No. 5 Mine
194

180.

60
-

-

178

-

-

-

-

-

-

198

180

189

No. 7 Mine
169

159

61

76

105

96

152

140

109

111

127

104

94

116

122

108

SALEABLE OUTPUT PER MACHINE 

No. 21 Mine
-

-

101

161

156

138

138

98

80

89

97

113

177 

153

142

147

SHIFT 

No. 23 Mine
-

-

-

46

24

37

47

30

5
-

32

_

-

-

-

Western
NO.4A Mine Lejses TOTAL

187

176

,- 86

92

106

118

141

118

103

103

122

107

x 60 - 119 

137 - 133

144 14 129

120 14 122

00 - v""'

10

20

30
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SCHEDULE 9

NEW IIOI'i: COLUERlUn PTY. LTD.

ASSUMED OniCINM. COST STRUCTURE (400,000 T.P.A.) 

U/C - 320,000 t x J23.62 7,558,400 

0/C - 80,000 t x $10.00 800,000

6,356,400

20 Cost • 8,358,400

400,000

20.90/tonne

Ado Profit 

SALES PRICE 23.65
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Queensland Electricity Gene-rating Board

Hrad office
2K, AcJsloirlo Si . DiKiwnc, 0 4000 Australia 
G P.O. Bux 14?4. r,ii:.!>3-iv.Q 4001 Aunralia 
Telephones: 71 11 1i-le« 42308 
Cables 'Genciiitor' Brisbane.

In the Supreme
Court of 

Queensland
No. 14 

Exhibit (8)
Finn

Purchase
Notice,

Plaintiff to
Defendant

tntV, I,, 1001 30th June 1982

The Secretary,
New Hope Collieries Pty. Ltd.,
P.O. Box 47,
IPSWICH. Q. 4305

Dear Sir,

G53.277.45

30 June 1982

•
-A X"

NOTIFICATION OF COAL REQUIREMENTS
20

In accordance with Clause 4 of Coal Supply Agreement CS/29/2 
notice is hereby given of the Firm Purchase for 1983.

Firm Purchase for 1983 400,000 tonnes 

Estimated coal requirements for:

1984
1985
1986

1987

1988

Tonnes
400,000
400,000
360,000

324,000

292,000

30

It should be pointed out that the estimated coal requirements 
for the period 1984 to 1988 are only guidelines to a large 
extent and are dependent on the outcome first of the 5 yearly 
review of the Agreement currently in progress.

It is proposed that the Firm Delivery for each half year of 
1983 be half the Firm Purchase for' 1963. The Manager Generation 
Operations Southern at Swanbank Power Station will arrange 
suitable delivery rates for each half year in accordance with 
the terms of the Agreement.

40

Yours faithfully,

-i. Wilson
SECRETARY—————————

50

ENQUIRIES: Mr. S. Verma
Telephone 228 2527

-124- Exhibit No. 8

60

542.
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v\ 
0 ..... 

Defendant

, Yy 
Hend Office 

->Ath c » i. 

±f-X 
2bO Adfloide Si .Brisbane Q 4000 Ai.Mralia •'•''in September 

:(J-i 
G.f'.O. Box 1474,Brisbonc O 40U1 Australia 1982

Telephone 228 2111 '1610x42308

Cables 'Generator' Brisbane.

Re'. G53.277.45

24 September 1982 2.0 *& „• 10

-The Secretary,
New Hope Collieries Pty.

 Ltd., 

P.O. Box 47, 
IPSWICH Q. 4305

Dear Sir,

COAL SUPPLY AGREEMENT 
- CS/29/2 

20

The Board is concerned w
ith the delay in receivi

ng the 

information requested in
 the letter of 27 July, 1982. 

Until this information o
n mine plans, drill hole data, 

mining methods, equipment and labour is 
received it is 

impossible to continue w
ith the investigation of

 your 

claim for a price variat
ion.

Only after this informat
ion has been received an

d 

evaluated can negotiatio
n proceed to allow the c

laim 

to be finalised.
30

In a telex from your Dir
ector, Mr F.A. Robertson

 

on 9 July 1982, he state
d that, "Management of the 

group is ready to assist
 as from Monday July 12"

.

It is suggested that as 
soon as any part of the 

information becomes avai
lable it should be sent 

rather 

than waiting until all t
he required information 

is 

collected.

As stated at several mee
tings and indicated in t

he letter

of 25 June 1982, the ind
ustry has considered you

r claim

for retrospective paymen
ts and considers that th

is

claim is not allowable u
nder the terms of the ag

reement. 
40

Yours faithfully, ^

I. Wilson 
SECRETARY

ENQUIRIES: Mr D. Baguley
Telephone 228 2521 

50
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Exhibit (10)
Copy Letter,

Defendant
to Plaintiff

21st October
1982

The Secret a ry,Queensland electricity Generating Buard,255 Adelaide Street,q._____*ooo 10
Deer Sir,

jte; Cool Supply Agreement 

C.S. 29/2 and CS 29/3
We refer to your letters of 27th Ouly, 30th Ouly end 24th 
September, 1982 and advise that following suggestions made at the 
conferences with officers of the Board end the State Electricity 
Commission on 7th Ouly and 9th Ouly, 1902 representations were made 
to the Queensland Coal Board for en'interim-price increase pending 
conclusion of the detailed review of claims formally submitted to 
you on 10th May on beholf of Southern Cross Collieries end on 17th 
Oune from New Hope Collieries Pty. Ltd.
As you are well eware this submission has required commitment of. 
the group's available administrative resources and involved much 
detail which would be common to both reviews. Your Boerd was to be 
given access to this information as approved at the meeting held at 
the offices of the Queensland Coal Board on 31st August chaired by 
Coal Board Member, Mr. M. Noume end attended by officere of the 
State Electricity Commission and the Board.
We have today received a letter dated 20th October from the 
Queensland Coal Board advising that its assessment was complete and 
edvlce had been forwarded to the Board and the State Electricity 
Commission.

We feel that an early conference with Officers of the Board end the 
Commission would now be appropriate to establish the parameters end 
timetable for continuation of the reviews as referred to in your 
letters of 2nd August, 1982. In the interim we have examined a 
number of alternative formulae in relation to escalation of the 
base prices so as to reflect the increases in the costs of mining 
under the Supply Agreement and would propose to present our 
conclusions to the meeting.
Would you le-t-j us know when it would be convenient to reconvene.
Yours faithfully,

F.A. jjobertson 
Execi/tive Director

-126- Exhibit No. 10
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Exhibit (11)
Copy Letter,

Defendant
to Plaintiff

4th November
1982

The Secretary.
Queensland Electricity Generating Board,
255 Adelaide Street,
BRISBANE,_____Q_;____4000

10

Dear Sir,

Re: Coal Supply Agreement CS 29/2 - New Hope Collieries Pty. —— 'Ltd.

We refer to your letter of 28th October, 1982 and advise 
acceptance of your offer of an interim price adjustment on the 
basis set out therein.

It is apparent that the assessment by the Queensland Coal Board 
has been Bade without regard to its (the assessments) adequacy to 
meet all the requirements for which an interim price increase was 
sought. We welcome your offer to reconvene immediately our 
meetings at the specialist staff level to continue the evaluation 
of our claim pursuant to CS 29/2.

Geological information in respect of the review will be delivered 

to you immediately and Paul McManus, our financial controller 
assisted by Mr. lan Ovens of Spry Walker 4 Company has been 

directed to confer with your specialist staff in an effort to 
have the review of the claim finalised forthwith.

We would like to take this opportunity of repeating what we 
believe has been made clear in the past. It is that the company 
seeks a review of the price variation provisions consequent upon 
the escalation provisions not properly reflecting the effects of 
changes in costs on the cost of producing and supplying coal 
under this agreement. It will be appreciated that the company 

alleges that this situation has obtained • for a considerable 
period, from in or about the month of April, 1979-

20

30

Yours faithfully,
MEW HOPE COLLIERIES PTY. LTD.^>"/'-—-—
'i-t-^f /

(/
r D.J. IRELAND 

/£oopany Secretary

40

50
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No. 15 
Reasons for Judgment (McPherson J) - 26th July 1983

!,' Tin: siiiTKM: i:o;;i;T
OF our.r::si,AHD No. 902 of

In the Supreme
Court of 

Queensland
No. 15

Reasons for
Judgment

(McPherson J)
26th July 1983

ECKID

JUDGMENT

SEYI I'R NULTY &— — —— —
Solicitors 
9th Floor 
Citicorp House 
Cnr Queen and
George Streets 

BRISBANE. Q. 
4000.

Telephone No. 221 
5033 - • Dx "-Box 
41024 /v/ -, 'V

1 <.f*7CLS:JAT:TM '-""'-' 
S8NHC 15.883 [v] 
[JudgeQEGB]- .

QUEENSLAND ELECTRICITY GHKEnATIKG BOAPJJ

Plaintiff

KB? HOPE COLLIER! Cf. PTY . LTD.

Defendant

BEFORE THE HONOURABLE MR. JUSTICE McPHERSOK1 

THE TWEIiTYSIXTK DAY OF JULY, 1983

THIS ACTION having been tried before the 

Honourable Mr. Justice McPherson without a jury on the 

20th, 21st and 22nd days of June, 1983, Mr. Callinan of 

Queen's Counsel and with him Messrs. Russell and 

Campbell of Counsel having been heard for the Plaintiff 

and Mr. Jackson of Queen's Counsel and with him Mr. 

Muir of Counsel having been heard for the Defendant

IT IS THIS DAY ADJUDGED that the Plaintiff's 

claims in this action be dismissed

AND IT IS THIS DAY DECLARED:-

1. That the Defendant is entitled to have 

determined by arbitration, pursuant to the 

agreement made between the Plaintiff and the 

Defendant dated the twelfth day of July, 1978 

as subsequently varied, the following questions 

disputes' or difference, namely whether during

the period from First day of July, 1978, to•,\

••;' -Thirty-first day of December, 1982, the 

escalation provisions referred to in Clause 9.1 

of the said agreement properly reflected the 

effects of changes in costs on the cost of
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producing ,-jnd suppl yinfc cor.l under tin1 said 

agreement as so varied and whether there- should 

be any and if so v?hat alterations in the price 

variation provisions of the said agreement ac 

so varied in respect of all or part of such 

period.

2. That the Defendant is entitled to have 

determined by arbitration, pursuant to the said 

agreement as so varied, the following question 

dispute or difference, namely, the terms of 

supply of the additional quantities of coal 

after 31st December, 1982 and, in particular, 

but without limitation the manner and extent to 

which the price or prices for such additional 

quantities of coal shall reflect a.11 the 

changes in costs to the Defendant, including 

economies resulting from the amortisation of 

capital items still in use, technological 

advances, and items of expenditure not 

repeated, including the restoration of any 

open-cut workings for which special allowances 

have been made in the Base Price, as well as 

changes in costs resulting from changes in 

mining conditions, new mining plant and the 

scale of operations. 

AND IT IS DIRECTED that either party hereto

shall have liberty to apply to this Honourable Court

i < -upoii "three (3) clear days' notice to the other party

-• /£; AND IT IS ORDERED THAT THE DEFENDANT DO RECOVER 

'against the Plaintiff its costs of and incidental to

60

551.
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1-otl) the clain and countcr-cl .;ijm in this action 

including reserved costr to he taxed.
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10

20

No. 16 

Formal Judgment - 26th July 1983

IN THE SUPREME COURT 

OF QUEENSLAND
Ho. 90? of 19B?,

BETWEEN:

QUEENSLAND ELECTRICITY GENERATING BOAKD

Plaintiff

AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

Delivered the

JUDGMENT - McPHERSON J.

day of 1983-

30

40

50

The plaintiff Board, which is constituted a body corporate 

by s. 80 of the Electricity Act 1976-1980 ("the Act"), has as 

its principal function under s. 99 of the Act the supply and 

generation of electricity. The defendant is a colliery company 

with a coal mine or mines located in the Ipswich district of 

Queensland. By written agreement dated 12th July '1978 the 

parties entered into a contract for the supply by the defendant 

to the plaintiff of coal over an extended period. The agreement 

was one of, it appears, a number of such contracts in nearly 

identical terms, one of which was recently the subject of detailed 

consideration by a Full Court, of which I was a member, in 

Southern Cross Collieries v. The Queensland Electricity Generating 

Board & Anor. (O.S. 850/1982: June 8th 1983). I am therefore 

to some extent relieved of the need to refer with particularity 

to many of the provisions of the subject agreement considered 

in the judgments in that matter; but it is desirable to point 

out that at least one problem of importance that arose in that 

case does not arise in this. That is that in the case of the Southern

Reasons for Jud^aent
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Cror.r, pgt ( C;;:L nt there i:;;:; a qucj.'jt i on L-bo ut the quantity of coa] to 

be- purch;i.".ed froi:. the colliery after suprOy of the L'peci f i c-d 

miniir.ur.-, quantity for the first five years. It is for present 

pui-por.ec enough to say that no such question arises in the 

present case, which is concerned primarily with the ir.atter of 

prices payable for coal supplied or to be supplied under the 

v.'ritten agreement.

So far as is here relevant the agreement after its recitals 

is divided into series of clauses, of which cl. 1 contains 

interpretation provisions; cl. 2 is headed "General"; cl. 3 

"Coal quantities"; cl. 8 "Price and payment for coal delivered"; 

and cl. 9 "Variation in price for changes in cost". Being, as 

it is, an agreement to sell, the contract requires for its 

validity that the three essentials of parties, subject-rr.atter, 

a.nd price be determined or deterninable. No difficulty exists 

about either of the first two matters. The quantity of coal, 

which the defendant Company agrees to supply and the Board 

agrees to purchase and take from the Company, is specified in 

cl. 3-1 in respect of the year 1978 as 1)00,000 tonnes and as an 

aggregate minimum for the 5 years from 1st January 1978 to 

31st December 1982 of 1,6^5,000 tonnes. For the period of 15 

years from 1st January 1978 to 31st December 1992 the minimum 

.quantity agreed to be purchased is 3,290,000 tonnes.

Both from this and from other provisions of the agreement, 

it emerges that the parties envisaged that their agreement had 

a potential 15 year existence. With respect to the first 5 years, 

the provisions of the agreement as to price were reasonably 

specific. No doubt because of the difficulty of making accurate 

predictions with respect to cost factors affecting the production
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of coal J r; the- future, I he nf.rt-c-r.-.en I is thc-rc-.-jf l.cr ]er,c r.;>c-c j f i e jil-ouL l.hi- matter of price. As rccfirds the first 5 years, cl. 
8. 1 provi c!cs :-

"8.1 I'nless otherwise provided herein, the EasePrice per tonne to be paid by the Generating Board to the Company for Coal of Basle Standard Quality shall be in accordance with the Scale of Base Prices stated in Schedule C. "

Clause 8.1 is not by its own terms confined to coal supplied during the first 5 year period, but it is introduced by the words "unless otherwise provided herein", and it is clear from other provisions of the agreement that it is intended to be so confined. One of those provisions is cl. 2.5 which is as follows:-
"2.5 The general terms of this Agreement apply to the quantity of coal agreed to be purchased by the Generating Board under this Agreement whereas the Base Prices and provisions for Variation in Prices for Changes in Costs apply only to purchases in the first five year period from 1 January 1978 to 31 December," 1982. The Base Price and provisions for variations in prices for changes in costs for purchases after 31 December 1982 shall be agreed by the parties prior thereto in accordance with Clause 8."

The expression "Base Price" is defined in cl. 1(c) as the price determined in accordance with cl. 8, and the provisions for 
variation in price for changes in cost are, clearly enough, those to be found in cl. 9- The other provision which makes plain the division between the first quinquennium and the balance 
period of the agreement is cl. 8.7:-

"8.7 The terms of supply of additional quantities beyond the initial five Year period (from the Commencement Date to 31 December 1982) shall be finalised before 31 December 1981. The new pricing structure to apply to such additional quantities shall reflect all the changes in costs to the Company including economies resulting from the amortisation of capital items still in use, technological advances, and items of expenditure not repeated, including the

Reasons for Judgment
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" rer-t oruti on of my opi-n cut wurl: J iij>i Tor j \ vliich special alDcn.vuccT. hove been i.iade (Contd.) 
in thi- Bur.e Price, ar, well nc changer in 
coots recul tinr, froM clir,'i!(;c:^ : n mining 
conditionr., nov: mining plant, find the 
scale of operations. The Generation Lo;jrd 
r.hall have the right to satisfy itr-clf
that the new pricing structure reasonably 10 reflects all such factors."

These provisions will serve as an introduction to the 

disputes which divide the parties, and which are capable of being 

reduced essentially to two in number. The first is whether in 

respect of coal delivered by the defendant to the plaintiff, and

paid for by the latter, during the period of the first
20quinquennium ending on 31st December 1982, the defendant is

entitled, as it claims, to a review of the price variation

provisions in cl. 9 of the agreement. The second is whether the

defendant is entitled to a determination of the terms of supply

of, and in particular the prices or prices to be paid by the

plaintiff for, additional quantities of coal after 31st December
1982. 3°

As regards the first matter of dispute, reference has 

already been made to cl. 8.1, which states that the base price 

per tonne to be paid for the coal is to be in accordance with the 

Scale of Base Prices in Schedule C. That Schedule sets out 

the price to be paid in each of the years 1978 to 1982 in respect 

of coal of basic standard quality. Schedule D comprises details 

of the components of base prices stated in Schedule C, those 

components consisting of labour, materials, statutory charges, 

non-escalating, and "other", together with a total that corresponds 

with a figure in Schedule C. The purpose of identifying the 

components in Schedule D appears from cl. 8.3:-

"8.3 The Scale of Base Prices relates to the costs 50 
of labour, materials and supplies, and all

Reasons for Judgment
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20

" other cost factors incurred by the Company in thr production and supply of the Co:;] «*tpp]yiriC fit the Ite.r;e Date. The Components of the Ba.sc I rices 'applicable to Coch cor.t factor, for the various qunnti ti c-s and Bncc Pricc-r, stated in Schedule C, are stated in Schedule D. All the prices in the Scale of Base Prices shall be subject to increase or decrease for changes in costs as specified in Clause 9."

Clause 9.1 contains a provision which is critical to the 
defendant's claimed review of the price paid during the first 
5 years. It is in the follov:ing terras :-

"9.1 It is a fundamental condition of thisAgreement that the escalation provisions shall properly reflect the effects of changes in costs on the cost of producing and supplying Coal under the Agreement. If the formulae employed are not properly relecting such changes or if indices used for the purposes of this Clause cease to be available or continue to be unavailable for a period of six months, a review of the price variation provisions shall take place upon request by either party. Where the parties agree to an alteration it will be incorporated in the Agreement and will apply thenceforth. In any event such review shall take place at not more than five yearly intervals. Should the award working hours be reduced from 35 hours per week, then such review shall be undertaken forthwith, especially to assess the impact on non labour components'. "

This provision carries into effect in the contract itself the 
common intention that is expressed in recital G of the agreement:-

"C. The Generating Board and the Company have agreed that the pricing structure be reviewed at least each five years as herein provided but that there be variations in price related to changes in cost, it being the clear intention of the parties that any clauses of the Agreement relating thereto are intended to reflect the effects of changes in cost of producing and supplying coal under this Agreement."

Having regard to these and other provisions of the agreement, 
50 the scheme of the contract, at least as regards price, appears 

to be reasonably clear. It is that the base price of coal in

30

40
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1983 rcrpfct i-f c^ch ye-'ir of the first ou: nr.uc'mi j ur: in to br thrjt (Contd.)
specified jn Schedule C: see cl . C.I. Th;.t tact- price- coi,r,i.-,ts 
of the co.".poncj nt.'i or "coct factors" identified in Schedule D: 
see cl. 8.2. There is express provision in cl. 9-2 for 10 
adjustment of the b&se price "to the extent of chances • • • 
in the cost components contained in Schedule D", and adjustment 
is to be effected monthly and to apply from the beginning of the- 
ensuing month: cl. 9.3- The adjustment for changes in costs is 
to be effected by the application of a formula set out in cl. 9-8, 
and there are specific provisions in ell. 9-9, 9.10, 9-11, 9-12 20 
and 9-13 defining each of the components concerned: see also 
cl. 9.6, which provides that in certain defined circumstances a 
new factor will be inserted in the formula. It is worthy of 
note that the l: other component" is expressed to include profit, 
and is to vary in the same proportion as variations in the 
consumer price index. 30

Monthly adjustments in respect of changes in costs were in 
fact calculated by Messrs louche Ross & Co., chartered accountants, 
acting on behalf of the defendant company: see e.g. the letter 
dated 14th June 1982 (ex. B to the affidavit of N.R. Walker 
sworn 20.6.1983), and their calculations were accepted by the 
plaintiff for the purpose of paying for coal supplied in the first 43 

'5 years. No question arises about the-accuracy of those 
calculations or the payments made on the faith thereof. However, 
by the middle of 1982 the defendant had evidently reached the 
conclusion that "escalation provisions" did not, to use the 
language of cl. 9.1, "properly reflect the effects of changes in 
costs on the cost of producing and supplying coal under the en 
agreement". On 14th July 1982 (see para. 6(a) of the amended
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, «'-'iid again on 23rd In c-eiubo)- 19C? (sec \iiira. 10 of 

the amended statement of claim) the defendant gave notice of 

their- clfeJrr; in that record, requesting a review of the price 

variation provisions, and ultimately a reference to arbitration 

pursuant to cl. 13 of the ensuing dispute. Some steps v.-ere 

taken in the direction of having the matter determined by 

arbitration; but in the end these did not proceed, and the 

present action was instituted by the plaintiff Board in order 

to have it decided whether the defendant was entitled, and the 

plaintiff obliged to submit, to such a determination.

' For the plaintiff Board a number of grounds was advanced 

by Mr Callinan Q.C. in opposition to the defendant's claim to 

require a review of prices of coal already delivered during the 

first 5 years. A principal objection was that the agreement did 

not, it was submitted, contemplate or provide for a retrospective 

review of the price or prices of coal supplied and paid for by 

the plaintiff either during the first 5 years or at all. It is 

in my opinion not possible to accept this submission in so far 

as it concerns a review within the first quinquennium. Clause 

9.1 in its second sentence is directed to three contingencies 

in which "a review of the price variation provisions shall take 

place upon request by either party". The first is if the 

formulae employed are not properly reflecting changes in costs. 

The second and third are if the indices used for the purposes 

of that clause (cl. 9) either (i) cease to be available or 

(ii) continue to be unavailable for a period of six months. 

Among the indices concerned are the materials index: cl. 9.10, 

and the consumer price index: cl. 9.13. Either of those indioer, 

might have ceased to be available within the first quinquennium,

Reasons for Judgment

60

559.



or coril j niK-d during th.'it line to l>c un;i vr j liibl c.- for ft pc-r.iud of 
cix month.*;. In cither of t-hone events a revat-u might have been 
required during tlie first 5 years. It is impossible to sever 
these tv.'o instances from the first, which is concerned with the 
failure of the formulae, r.uch as those in cl. 9-8, properly to 
reflect changes in cost. All three events tire referred to in 
the same sentence and entail the same potential consequence. 
There is therefore no reason either of logic or of language for 
excluding the right of review under cl. 9.1 during the first 
5 years of the agreement.

The submission in relation to what may be called the 
retrospectively point is rested partly on the language of 
cl. 9.1, partly on the language of the Act itself, and partly 
on considerations of convenience or inconvenience. As regards 
cl. 9-1, the relevant provision is expressed in what I believe 
is called the continuing present tense (". . . are not properly 
reflecting such changes . . ."). No doubt this tense was chosen 
because it was supposed, and probably correctly, that the failure 
of the formulae to reflect changes' was itself likely to be a 
continuing process, becoming manifest or emergent over a period 
of time, and not spontaneously or suddenly becoming apparent as 
a single observable event. Some element of retrospectivity is 
.inherent in cl. 9-1 or at least in the. procedure for determining 
the question by arbitration under cl. 13 if no agreement be 
reached. In the nature of things it would be impossible to 
refer to arbitration and obtain an award forthwith, and both 
cl. 13-6 and cl. 8.11 require the agreement to continue in the 
meantime. More formidable perhaps is the language of the third 
sentence of cl. 9.1 which provides that "where the parties agree

ieapons for Judpnent
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to an H] i'--r^ti on it will IK: incorporated in th'j a^rec r.,'-nl f<nd 
will tjpj'jy tlivnec f'oj'th". Thnt is doubtless dttJcncd to cnr.ure 
that the relevant tiov: fonnu]u is substituted so that it becomes 
part of the agreement and applies to future coal deliveries ur.tjl 
a further reviev: takes place. It does not hov;ever in terns 
exclude the possibility of a reviev; which, when accomplished, lies 
a retrospective application to prices already paid for coal 
delivered. If it did so provide, it would be necessary to fix 
a date at,but not before which,the substituted formula was to 
commence its operation. Would that date be the date of the award 
under the reference to review? Or the date when the review was 
requested? Or the date when the change became manifest, or when 
it in fact first began to occur? The first of the dates suggested 
would tend to encourage delay by the Board. The second would 
ir.ply that time was of the essence of the making of the request. 
That would be inconsistent with the approach recentTy adopted 
by the House of Lords in the case of a rent review-provision : 
see United Scientific Holdings Ltd, v. Buraby Borough Council 
[1978] A.C. 904. The provisionsinquestion there and in other 
such cases are by no means identical with cl. 9.1, but they share a 
common purpose. Their Lordships in that case evinced no 
particular reluctance to holding that a rent review might produce 
a retrospective liability for rent. As an aid to construction 
Mr Jackson Q.C. relied on the decision of the Court of Appeal in 
England in Superior Overseas Development Corporation v. British 
Gas Corporation [1982] 1 Lloyd's Hep. 262, which concerned a 
25 year agreement for sale of North Sea gas. providing for a 
review for adjustment of prices on request "if at any time or fro:;; 
time to time during the contract period there has been any
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.Tiil-.'.t .-;nL J L J chi.nr.c- in l!ic- (-coi.'o:,. j c circurvlnijc-t-:. r; JMing to tliir. 
jifj-i ( ;:.ent . . . causing . . . r.ub^tunt i ; J ccunor.i c hardship . . .". 
1,'jlH-r L.J. at p. 266, col. 2, analysed the various porsi 1>1 e dciter, 
to i.'liich the ad justment right relate, and on the following P^CC of 
the report concluded that there was no pood reason for not going 
lad: to the beginning of the substantial hardship. With hjs view 
the other Lords Justices of Appeal evidently screed . There are, 
of course, differences of language and form between that agreement 
and this; but both the problem, and the purpose of the relevant 
provisions, are common to both, and regarding as I do, the English 
decision as of assistance in the present context I propose to follov: 
it. In consequence, I conclude that the language of this 
agreement , and in particular of cl. 9.1, affords no obstacle to 
the determination of the question whether the escalation provisions 
of the agreement during all or part of that period of the 
agreement to 31st December 1982 properly reflect the effects of 
changes in costs, etc.

What I referred to earlier as considerations of convenience 
or inconvenience can readily be considered in conjunction both 
with the provisions of the Act itself and with the plaintiff's 
other major submission on this aspect, which is that the 
defendant is estopped from claiming further payment pursuant to 
^ review of prices such as is now sought. The inconvenience of 
increasing the price of coal ex post facto its supply and the 
payment therefor is plain enough. It means that someone, and 
presumably it will be the ultimate consumers of electricity, 
will have to pay for that increase, and will almost certainly have 
to do so in the form of higher charges for electricity to be 
consumed in the future. That means, as Mr Callinan more than once
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einph.'.-ri.scd , tint future conr.un.er;. '•••ill be jjiyin/'. for c 3 ect) J c:i ty 

co.'iciiincd in the part and in the conr.m;:pti on of which not £ill of 

then: participated. No conr.un-.er is likely to underrate the force 

of such an argument. But a consideration of the effects of 

an interpretation upon the fortunes of those who in the end r,ay 

have to neet its financial consequences is almost if not wholly 

irrelevant to the agreement betv;een the parties. The Act in s. 99A 

requires the Board to conduct its operations "efficiently and 

economically and in such manner as to avoid waste and extravagance", 

It would be the profound hope of all consumers that the Board 

would do so even without this statutory exhortation. Section 99A 

does, however, itnpose no direct sanction or consequence for its 

infringement, and the plaintiff initssubmissions expressly, and in 

my opinion correctly, disavowed reliance upon it or any other 

provision of the Act, as constituting the subject agreement either 

illegal or ultra vires or not enforceable according to its terms. 

What it was sought to do was to rely on the Act as in some sense 

an interpretative background or context for the agreement and the
;'-<

submission with respect to estoppel that was advanced by the 

plaintiff. I an in any event satisfied that there is nothing in 

the Act that affects the validity or enforceability or, in any 

relevant respect, the interpretation of the agreement between the 

parties.

The matter of estoppel is raised by the plaintiff's pleaded 

reply. It requires for its success findings that the plaintiff 

took and acted upon a number of decisions in the conduct of its 

operations which were motivated by a belief as to the cost of 

electricity generated by one or more power stations using coal 

supplied by the plaintiff. It may fairly be concluded that
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cjccjpiot.:.i \.crc- on occasion.?, made, nud aelj'.jnr t.'ifcen, which ^ij-.lit (Contd.)

have btc-n differently" ir.ade or taken had the1 plaintiff or its

officers been a •.-.•art- that the relevant coal or electricity macht

in the end be toine to cor.t more than was supposed. But that if; IQ

not enough to give rise to an estoppel, whether at con.mon law

or in the equitable or promissory form. What is required in

any such case is a representation "which rr.uct be clear before it

can found an estoppel": see Legionc v. Hate ley (1983) 57 A.L.J.R.

292, 303, per Mason, Deane JJ., citing Low v. Bouvc-rie [1891]

3 Ch. 82, 106, 113, et al. What is meant by this appears from———— 20

the ensuing passages quoted in the reasons of their Honours, 

i.e., "a statement of such a nature that it would have misled 

a reasonable man, and that the plaintiff was in fact misled 

by it". It is at this point that a serious difficulty emerges 

in the plaintiff's submission with respect to estoppel. The

statement relied upon to found the estoppel consists of the
30 

contents of the invoices, as they have been called, of which

the letter dated 14th June 1982 from the accountants is an 

exartple. It encloses copies of calculations made by the 

accountants and on its face refers to various figures in columns 

headed "provisional price" and others in a column headed "final

price". It is these latter words that are relied upon. The
40

'Word "price" is by itself quite neutral or innocuous, and it is

only its collocation with the word "final" that might be said

to achieve the result contended for. In the context of the

letter, or others like it, I find it impossible to regard the

expression "final price" as capable of constituting an

unambiguous representation by the defendant of its intention never

to seek a review of the amounts claimed in the invoice. But the 50
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fin::'-::, irnt.al difficulty for tlicr plointiff 3 .•; th:,V tlit-re iz .in the 

end not a ilired of evidence that any of the of f j cerr. of the i>3 ointi f 

who saw or knew of invoices of that kind war. induced by the 

presence of the words "final price" to asr.urne, or to act on the 

assumption, that no review of that price or its components 

v:ould ever be claimed by the defendant. It would, in any event, 

have been unreasonable for the plaintiff or its officers so to 

assume or act, the more so when regard is had not only to the 

provisions of the agreement with respect to such a review, but 

also to cl. 8.11, which, after referring to the submission of 

pro forna invoices on the basis of information available, 

concludes by saying that "subsequent adjustments shall be made 

v;hen final invoices are submitted at some later date". The 

author of the invoice/letter dated 20th June 1983, and others 

like it, was therefore simply repeating the language of cl. 8.11, 

and that clause is merely one part of an agreement "which in 

cl. 9-1 and elsewhere contemplates the possibility of a review 

of a price even though it is referred to as "final". In my 

judgment, therefore, it is not po'ssible to regard the expression 

in question as a representation capable of reasonably leading 

to the specified conduct of the plaintiff, or to find as a fact 

that it"did so. It follows that the alleged estoppel is not 

established.

From this I turn to the second and, in my opinion, more 

difficult of the two questions earlier referred to .in this 

judgment. That question is whether the defendant is entitled 

to a determination of the terms of supply, and in particular 

the price to be paid for, the coal to be supplied after 31st 

December 1982.
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As 1 hr.ve fc]ready :.;; id, cl . ?.5 dr;i\.T> a firm line bctwt -en 

the bur-c price- per tonne to t>e paid for con] in the first lj years 

to Slot l^?ee~b?r 19^ (whi ch is the price specif
ied in cl . 8.1 as 

adju:;ted in accordance vith the variations provided 
in cl. 9), 

and the base price and provisions for variation
s in prices 

for changes in costs for purchases after that date. Clause 

2.5' expressly declares that the former are 
to apply "only" to 

purchases in the first quinquennium, while 
the latter "shall 

be agreed by the parties ... in accordance with Clause 8". The 

words omitted from this extract are "prior thereto", which 

refer to 31st December 19B2. The parties did not agree on new 

prices and variation provisions prior to th
at date, but it had 

before then becoir.e evident that agreement would not be 
reached, 

and reference of the matter to arbitration 
was sought by the 

defendant before the end of 1982. Since then coal has, I 

understand, continued to be ordered, suppli
ed, and accepted, but 

I was invited not to concern myself with th
is circumstance or 

with the terms as to price on which it has 
been provided.

The reader of cl. 2.5 is referred by the te
rms of its last 

sentence to cl. 8. The only provision of cl. 8 which deals 

with the price of additional quantities of 
coal beyond the first 

5 year period is cl. 8.7. Its terras are set out earlier in this 

judgment. It presents what may be regarded as two slight 

interpretational difficulties and one diffi
culty of legal 

principle. The former consists of its emphasis on "ec
onomics" 

of various kinds in the costs to the Company. Nevertheless, its 

fundamental requirement is that there shall
 be a "new pricing 

structure" applicable to the additional qua
ntities, and that this 

shall reflect "all the changes in costs to 
the Company including"
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the ccoiiC 1 ! 7.: ( .•; - 1 do not think tlint the detiii ] i-ri reftri-ncc.' to 

the possible foiT.c, of r.i'ch economj r:.. can be regarded ar. qu;;] i fy.i t:v; 

the fundamental rec'jireiT.cnt thr.t the new price shall reflect all 

costs to the Company. The other natter of interpretation aricc-2 

fror.i the presence at the end of cl. 8.7 of a provision giving the 

Board the right to satisfy itself that new pricing structure 

reasonably reflects all the factors of economy. It war; argued 

that this meant that the Board could never be bound to buy 

additional quantities of coal because the right so conferred is 

at most one that is to be exercised only with honesty and not 

reasonably. Even if this were so, it would not in my view in 

law preclude an effective and enforceable agreement one term of 

which being that the Board undertook to make its decision or 

exercise a discretion honestly. But in any event I do not consider 

that the provision in question is directed to a stage after the 

new pricing structure has been fixed, whether by agceement or 

otherwise, but to an earlier stage, i.e., where the parties are 

still in the process of negotiation about that new structure. 

The provision may, as Mr Jackson''suggested, go so far as to enable 

the Board to require production of evidence or of documents in 

the possession of the defendant Company, said to justify the 

new pricing structure sought by the defendant. But whether or not 

it extends so far, it is I think clear that its function is 

simply to emphasise that the plaintiff Board is not bound simply 

to accept what is put before it as an appropriate new pricing 

structure said by the defendant to reflect all changes in costs, 

including economies, but is entitled to insist upon the right to 

satisfy itself of the accuracy of such a proposal. I cannot 

regard the relevant provision as one that might operate as some
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I: inc.' of eorx'itjon rub.-;', pucnt enabling the Fionrcl to reject UK- 
new jTJc-j'nc structure after it hai; beer; ;j»recd uj^on or hai; Lc en 
determined by arbitration. Th;:t would tend to make- a nullity 
of cl. 8.7 and.is therefore an anterpretntion which for that 
reason a court would naturally strive to avoid if the reproach 
of being a destroyer of bargains is not to be incurred.

The difficulty of legal principle which I said arises from 
cl. 8.7 is that it appears to import an agreement to agree, and 
that, for reasons which I set out in the Southern Cross Collieries 
case, does not constitute an enforceable agreement. There however 
the problem concerned the consequences of omission to specify 
the additional quantities (if any) of coal to be purchased after 
the first quinquennium. Because of the different provisions of 
cl. 3-1 of the agreement in the present case, no comparable 
difficulty arises here. The question remains of how the price 
is to be determined. There seem to me to be several possible 
solutions. One is to be found in s. 11 of The Sale of Goods 
Act of 1896, which, after providing in s. 11(1) that the 
price in a contract of sale may be fixed by the contract, or left 
to be fixed in manner thereby agreed, proceeds in s. 11(2) to 
provide that, when not determined in accordance with the 
foregoing provisions, the buyer must pay a reasonable price, which 
"is said to be a question of fact dependent on the circumstances 
of each particular case. The statutory implication by s. 11(2) 
of an agreement to pay a reasonable price was held by Viscount 
Dunedin to be excluded where, instead of simply being silent on 
the point, the contract provides that the price is to be agreed: 
Kay & Butcher v. The King [193*0 2 K.B. 17n (H.L.) at p. 21. It 
might be argued that the same would apply in the case of cl. 2.5
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nnd c] . £.7, l>oUi of '..'loch con ttT.j.>] ;itc ;.-n ir^rc-L-neiit Iv. t uocn I.lie 
pnrtic.-i to fcrcc t-' ie price. But in ruy opinion the :;!iort onLV-.'c-r 

to tli.-jt Dies in t)r_ fiict that, in the care of both of thoce 
clauses, what in expressly provided is that the pricing arrnn<;c- 
nents will be "ae'-ecd" (cl . 2.5) or "finalised" (cl. G.7) before 
31st December 1982. That has in fact not occurred and, the 

express provision for agreement being confined to that period, 
there is no relevant contractual provision now applicable. The 
contract is silent as to the position after that date, and that 
means that there is no obstacle to the statutory implication by 
s. 11(2) of a reasonable price in respect of future coal 

supplies by the defendant to the plaintiff.

The agreement is therefore a valid contract for the sale 
of the additional quantities at a reasonable price. I am aware 
that in Kail v. Busst (I960) 106 C.L.R. 206 Fullagar J. (with 
whom Dixon C.J. agreed) expressed the view that s. 11(2) might 
apply only to a contract for the sale of goods which had been 
executed by delivery of the goods. Menzies J. in his judgment 
appears to have adopted a similar"attitude. But Hall v. Busst 
(supra) was a case of sale of land, not goods, and the remarks 
of their Honours, which are in sharp contrast to those of Kitto 
J. and Windeyer J. in the same case, are therefore strictly 
obiter. They were not followed by the Full Court of New South 
Vales in Wenning v. Robinson (1964) 64 S.R. (N.S.W.) 157, nor 
more recently by Connolly J. in Timmerman v. Nervina Industries 
(International) Pty. Ltd. [1983] Qd. R. 1; and they are as 
Professor Sutton'implies (The Law of Sale of Goods, 2nd ed., 

at p. 92) inconsistent with the statutory definition of a 

"contract of sale" as including both an agreement to sell as well

60
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19^2, to be recorded as an fccreerccnt to agree on the price, it 
is nevertheless an agreement that provides for arbitration in 
the event of failure of the parties to agree. To the details 
of the arbitration clause I shall come in due course. For present 
purposes it is enough to say that for reasons given in the 
Southern Cross decision I remain of the view that an agreement 
which provides simply for the determination of the price by 
arbitration is not a valid contract, if by arbitration what is 
intended in this context is arbitration in the strict sense; that 20 
is to say, a judicial or quasi- judicial proceeding involving 
the determination of a formulated question, and not simply the 
fixing of the price by a third person acting in the office of a 
valuer. It is true that in Attorney-General v. Barker Eros. Ltd. 
[1976] 2 N.Z.L.R. 495, the New Zealand Court of Appeal considered 
that an agreement that a rent should be fixed by arbitration 30 
was valid and binding. Their Honours in this regard relied upon 
Foley v. Classique Coaches Ltd. [193*0 2 K.B. 1 as authority 
for the proposition that the presence of an arbitration clause 
expressed in sufficiently wide terms operated to displace the 
principle in May & Butcher v. The King (supra) . But the better 

, view of Foley v. Classique Coaches Ltd, (supra ) is, I think, that the. .- 
decision there turned on the circumstance that, although there 
were to be sales of petrol over a period of some years "at a 
price to be agreed", the parties had in fact performed the 
agreement for some three years before the dispute arose. In 
the light of that circumstance, it would have been artificial for
the law to insist that no agreement existed when the parties had

50
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by Uu'ir conduct dc-iPonstrM-ec! <'i contrary i nU:nt.i on, and iiccorc;- 

ingly an fcgri/i'MC'nt for a reasonable price v.'.is implied. Once thr-.i, 
implication was made there was a matter (namely, the determination 

of a reasonable price) that v;ar, capable of forming the subject 
of the arbitration clause, and an enforceable contract existed. 

The case may therefore be taken as an illustration of the 

principle that, where an agreement is not merely executory but 
is executed wholly or at least in part, the courts will, by 

resort to implication or otherwise, treat the parties as bound 
by a valid contract notwithstanding that the agreement may other 
wise-be wantingin finality or certainty. Of this principle 

the decision in Brogden v. Metropolitan Ry. Co. (1877) 2 App. 

Cas. 666 affords a leading example.

This view of Foley v. Classiqiie Coaches Ltd, (supra) has 

the support of a number of subsequent decisions. An instance is 

British Bank for Foreign Trade v. Novirnex Ltd, [ig 1^} 1 K.B. 623, 
629-630. The two opposing views of Foley's case appear in the 

report of the argument in those proceedings and, although the 

case itself is not referred to iri'the judgment, it is clear that 

the Court of Appeal reached their conclusion because the contract 
before them was fully executed. More recently, the same approach 
commended itself to that Court in Beer v. Bowden [1981] 1 W.L.R. 
,522 (note), where Goff L.J. specifically rejected the submission 
that the presence of an arbitration clause was the critical factor 
in the decision of that case; cf. also F. & G. Sykes (V'essex) 
Ltd, v. Fine Fare Ltd. [196?] 1 Lloyd's Rep. 53. In the present 
instance it is not, I think, possible to regard the agreement as 

qualifying for description as an executed agreement. As to the 

first five years the agreement is, it is true, entirely executed.
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1'ul l.lif pjirtJc:; C-NV j C:i<£<. c' thr-t after \.};iil jic-rJod lin'J expjrcd 

a ncv: )ric-ir>L rociute r,hou]d j>r(.-v;i J1 . It js a nice <:ucM.icn 

whether the analogy in thir, case j r, with the renc-wol of a le;i;;e 

pursuant to an option; or of a lease containing a rent review 

clause: cf. United Scientific Holdings Ltd. v. Burui.y Borough 

Council [197?>] A.C. 904, 961, per Lord Simon. The resemblance
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10

seeisr, closer to the former; but, whichever it is, it is clear 

that, without a determined or determinable price, the agreement 

for additional quantities of coal in the ensuing five year 

period will not be enforceable: cf. Randazzo v. Golding [1968] 

Qd. R. H33; King's Motors (Oxford)Ltd. v. Lax [1970] 1 W.L.R. 

126.

V.'hat is required, in order to make that agreement valid is 

either "some means or some standard" by which the essential 

terra of price can be fixed. The words quoted are taken from the 

opinion of Lord V.'ilberforce in delivering the advice of the 

Judicial Committee in Cudgen Rutile (No. 2) Pty. Ltd, v. Chalk 

[1975] A.C. 520, 536. I have already rejected the presence of 

the arbitration clause, standing alone, as a sufficient "means" 

in the context of this agreement. Is there a sufficient standard 

to enable the price to be determined by an arbitrator acting 

in a judicial capacity? The answer to that must be found by 

an examination of cl. 8.7 and cl. 9 of the agreement, and, 

again, what is required is an objective standard capable of being 

ascertained or determined by reference to evidence, and not 

merely as a result of experience or intuitive judgment or perhaps 

even caprice. The requirement of an objective standard was 

emphasised by Hutley A.J.A. in Australian Mutual Provident 

Society v. Overseas Telrcommunica tions Com mi ssion [1972] 2 N.S.V.'.L.R.
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BOG, Cl'/, C'lE; and cf. alro l'')r,!;c-r JncJurtrJcr; Ltd. \>. l.'i ] :;on 

Par!: 5 up. (Old . ) Pty. Ltd. (19&0 no. 30'l8: unrcp.) per /,ncJre-..'E J., 

whose decision was ultimately affirmed by the l!ip,h Court: see 

(1982) 56 A.L.J.R. 825. It is of the essence of the distinction 

between an arbitration r.trJcto scnsu and a "more" valuation 

or price-fixing by a third party. Whether such an objective 

standard or criterion exists in the present case depends primarily 

upon the provisions and content of cl. 8.V and cl. 9- The 

former requires that the new pricing structure applicable to the 

additional quantities of coal "shall reflect all chances in costs 

to the Company". Prima facie such changes are susceptible of 

objective ascertainment and assessment. Modern accounting 

methods are quite capable of exposing the extent to which costs 

have varied over a period of 5 years, and this is so even in 

the case of what may be the complex activity of producing 

coal from underground workings. Clause 9 does, as'I have said, 

contain in ell. 9-6 to 9.13 a series of provisions incorporating 

variation factors including published indices by reference to 

which both past and current costs') as well as likely costs in 

the future, are capable of being determined or rendered deter- 

tninable. It would not, I think, be inconsistent with the 

fundamental requirement of cl. 8.7, or with the judicial nature 

of his function, for the arbitrator to take as a starting point 
the existing structure and to determine whether and to what 

extent, if it at all, it accurately reflects the changes in costs 

to the Company, which can only refer to the cost of producing 

and supplying coal under the agreement: cf. cl. 9.1. That it 

is legitimate for this purpose to refer to what the parties have 

done in the previous period of the contract seems to me to be

60

Reasons for Judgment

573.



.support c-c! ;ir. H antler of authority by the a pj.r o;;ch adoptc-d by 
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L.T. 50?,; [193?] All E.H. FU-[>. 19^, but in any event it nr-ptc-TC 

to be implicit in the reference to "chances in costs". By thir, 

means all changes in costs, and appropriate escalation factors 

therefor, are in ir.y view capable of being determined. The only 

iten.s which might be thought to present a difficulty are in 

cl. 9-13, "Other Components", which, as I have said, expressly 

include a profit factor. This factor alone might be thought to 

introduce a subjective element into the determination; but it 

does not seem to be going too far to expect that evidence may be 

available of prevailing or comparative profit rates in the coal 

extractive or other like industries; and, again, the standard 

agreed upon by the parties in the first 5 years may, in the 

absence of such evidence, be thought to provide some guide to 

the assessment of the profit factor in the future. In Thomas 

Bates and Son Ltd, v. Wyndhams (Lingerie) Ltd. [l?8l] 1 W.L.R. 

505, the English Court of Appeal concluded that the amount that 

a reasonable tenant'and landlord would agree upon as the rent 

of premises, taking account of "all considerations which would 

affect the mind of either party in connection with the negotiation 

of such a rent", not being simply a market rent, was a fit subject 

•for arbitration: see [1981] 1 W.L.R..505, 517, per Buckley L.J. 

If that does not go too far, the present case falls well within 

the boundaries of.what may legitimately be made the subject of 

a reference to arbitration.

My conclusion therefore is that the matter of review of the 

pricing structure of the additional quantities of coal to be 

supplied in the 5 years commencing after 31st December 1982 is,
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lil:e the r.ntter of the prjotr, in recpec-t of co;jl ck-l j vc) e-d 

durjuc tlior.o first '_> years, enable iii ]fiw of be in," outfitted 
to arbitration. Tiio provi sionL of cl. 3-1 arc, as Mr J,.cl:r.cn Q.C. 
hiis pointed out, icor.t extensive in their- tcrrr.c and include 
"any questions, dispute or difference whatsoever . . . whicli 
cannot be resolved by the contracting psrties within a period 
of 3 months". Attorney General v. Barker Bros. Ltd, (supra) on 
this point suggests that a narrow interpretation should not 
be imposed on such a provision, and, indeed, it was not before 
me submitted as a matter of construction that cl. 13-1 was not 
wide'enough to cover the matters here sought to be arbitrated. 
What was submitted was that cl. 13-2 was, in view of the 
decision in Kationf-.l Enterprises Ltd, v. Eacal Communications 
Ltd. [19753 1 Ch. 397, not capable of sustaining an order under 
s. 17(a) of the Arbitration Act 1973 for the appointment of an 
arbitrator by the court. There are verbal differences between 
the arbitration clause in that case, and that in cl. 13^2, which 
may well render that decision distinguishable; but I am here 
relieved of the need to decide that point because in the end 
Mr Jackson for the defendant did not press his claim for a 
present order for such appointment. It seems to me in all the 
circumstances to be a prudent course not to make such an order 
now because the parties may, in the light of this judgment, agree 
on the identity of the arbitrator to be appointed; or if, as seems 
more likely, the decision proceeds to an appeal or appeals, 
it will certainly be some time before such appointment falls to 
be considered. To make an order now appointing a specific 

individual as arbitrator therefore involves the risk that when 
he is ultimately called upon to act he nay no longer be available
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or rjJljnr, lo do no, ar/cl a fui-Uu r apiioiijl.rit-nl will then l.cco:.e 

nci". .-..-nry . In alJ the c-i rcumr.Lcincc-a j t oppe.'jrr, to nc to be 

prefciaMt to Jc-t'jvc that mattci- Tor another day.

In tl.'e result, 1 propose to r.aki- the dcclara ti onr. cou^lit 

in pi-rati^plis Ka) and 2(a) of the amended defence and 

counterclaim; but before doing ro I will give the parties a 

further opportunity of being heard on the form of those 

declarations. Apart from that, there will be judgment in the 

action with costs for the defendant and against the plaintiff 

on both the claim and counterclaim.
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Reasons for Judgment of Full Court of Queensland - 6th December 1983

IN THE SUPREME COURT 

OF QUEENSLAND
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THE nuEE:-'SLAr!D ELECTRICITY I'.O/.nU

rr.c
(Plaintiff) Appellant

m:u HOPE COLLIERIES PTY. LTD.
(Defendant) Respondent 

FULL COURT BEFORE: THEIR HOHOURS MR. JUSTICE DOUGLAS,

15.DEC.1SB3
f!l£D

_ BRISBANE _ 
SEYKOUR N'L'LTY & 
CO Solicitors, 
"5"tB ' floor, 
Citicorp House, 
Cnr. Queen and 
George Streets, 
BRISBANE.

Tel: 221 5033

CLS:CMD
NS8 15d83[ii]
[JudQEGB3]

MR. JUSTICE P.M. CAMPBELL, MR. JUSTICE DE1-1ACK 

THE SIXTH DAY OF DECEMBER, 1983

THIS ACTION having on the 24th, 25th, 26th and 
27th days of October, 1983 and this day cone on for 
hearing by way of appeal from the judgment of the 
Honourable Mr. Justice McPherson pronounced at Brisbane 
on the 26th July, 1983, whereby it was adjudged that 
the Plaintiff's claims in the action be dismissed 

r j AND VJHEREBY IT WAS THIS DAY DECLARED; - 

1 .3 That the Defendant is entitled to have 

determined by arbitration, pursuant to the 

agreement made between the Plaintiff and the 
Defendant dated the twelfth day of July, 1978 

as subsequently varied, the follov;ing 
questions, disputes or difference, namely 

whether during the period from first day of 

July, 1978 to thirty first day of December, 
1982, the escalation provisions referred to in 

clause 9.1 of the said agreement properly 
reflected the effects of chnnges in costs on 

the cost of producing and supplying coal tinder 

the ssid agreement: as so varied and whether

iWf?d
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there- should he any ,-m<l if ro \A\ut nit c-rnl ions 

in Ihc- price variation provisions of the- s^jd 

cgrccment as so varied in respect of nil or 

part of such period.

2. That the Defendant is entitled to have 

determined by arbitration, pursuant to the 

said agreement as so varied, the following 

question, dispute or difference, namely, the 

terms of supply of the additional quantities 

of coal after 31st December, 1982, and, in 

particular, but without limitation the manner 

and extent to which the price or prices for 

such additional quantities of coal shall 

reflect all the changes in costs to the 

Defendant, including economies resulting from 

the amortisation of capital items still in 

use, technological advances, and items of 

expenditure not repeated, including the 

restoration of any open-cut workings for which 

special allowances have been made in the Base 

Price, as well as changes in costs resulting 

from changes in mining conditions, new reining 

plant and the scale of operation. 

AND WHEREBY IT WAS DIRECTED that either party 
hereto shall have liberty to apply to this Honourable 
Court upon three (3) clear days' notice to the other 

party

AND WHEREBY IT WAS ORDERED THAT THE DEFENDANT 

DO RECOVER against the Plaintiff its costs of and 

incidental to both the claim and counter-claim in this
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action including reserved costs to be taxed.

AND UPON1 HEAP.K1G Mr. Callinan of Queen's 

Counsel with him Messrs. Russell and Campbell for the 

Appellant and Mr. D. Jackson of Queen's Counsel and 

with him Mr. J. Muir of Counsel for the Respondent:-

IT IS THIS DAY ORDERED that the said appeal be 

dismissed and that the Respondent recover against the 

Appellant its costs of the appeal to be taxed.

BY THE COURT
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No. 18 

Formal Judgment - 6th December 1983

Tin; sun-.:::-;!: COURT

AND:

No. 902 of 19C3

THE ouscr:SL.\:.'p ELECTRICITY
GLii:.HATING BOARD

NEW HOPE COLLIERIES PTY. LTD.

(PJaintiff) Appellant

(Defendant) Respondent

JUDGMENT - D.M. CAMPBELL J.

Delivered the day of 1983.
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The appellant, The Queensland Electricity Generating Board, 

entered into a coal supply agreement with the respondent. New Hope 

Collieries Pty. Ltd., for the supply of coal to the Swanbank power 

station. The agreement No. CS-29-2 was dated July 12, 1978, and 

was amended from time to time, and was one of several agreements 

entered into by the appellant with companies operating mines in 

the Ipswich District providing for the supply of a total minimum 

quantity of coal over a fifteen year period. The minimum quantity 

contracted to be supplied by the respondent over the first five 

year period from January 1, 1978 (the nominated commencement date), 

up to December 31, 1982, was 1,645,000 Tonnes Eq. and over the 

whole period of the contract 3,290,000 Tonnes Eq..' A "tonne eq." 

is a quantity of coal with an as received heat content of 23.72 

gigajoules.

As the cost of producing coal was obviously not going to bo 

the same from year to year, or even from month to month, the 

agreement took the form of a "cost-plus" contract. The parties

30

40

50
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fixed on a base date and agreed on a base price for different 

annual quantities of coal of standard quality. They introduced 

escalation provisions and provided for a review of the pricing 

structure at five yearly intervals and of the price variation 

provisions upon request by either party. Accordingly, the term 

"contract price" is defined in cl. 1(g) to inean the price per 

tonne for coal of standard quality determined from time to time 

by the application of all relevant escalation factors to the base 

price and any review thereof.

There is an arbitration clause, cl. 13, couched in wide 

terms covering "any,questions, dispute or differences whatsoever" 

between the parties.

In the preamble to the agreement it is recited as follows:

"G. The Generating Board and .the company have agreed 
that the pricing structure be reviewed at least 
each five years as herein provided but that there 
be variations in price related to changes in -cost, 
it being the clear intention of the parties that any 
clauses of the Agreement relating thereto are 
intended to reflect the effects of changes in cost 
of producing and supplying coal under this Agreement."

An attempt was not made to lay down a base price for a 

period beyond the first five years. Clause 2.5 provides that 

"the Base Prices and provisions for Variation in Prices for 

Changes in costs apply only to purchases in the first five year 

period from 1 January 1978 to 31 December 1982". The sub-clause

continues:
"The Base Price and provisions for variation in 
prices for changes in costs for purchases after 
31 December 1982 shall be agreed by the parties 
thereto in accordance with Clause 8."

On July 14, 1982, the respondent gave a notice in writing
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to the ejjpc-llant under cl. 9.3 of the agreement requesting a review 

of the price variation provisions. Clause 9.1 provides (so far 

as is presently material):

"It is a fundamental condition of this Agreement that 
the escalation provisions shall properly reflect 
the effects of changes in costs on the cost of 
producing and supplying Coal under the Agreement. 
If the formulae employed are not properly reflecting 
such changes or if indices used for the purposes 
of this Clause cease to be available or continue to 
be unavailable for a period of six months, a review 
of the price variation provisions shall take place 
upon request by either party. Where the parties 
agree to an alteration it will be incorporated in 
the Agreement and will apply thenceforth. In any 
event such review shall take place at not more than 
five yearly intervals."

Since the parties were unable to agree upon a review, the 

respondent gave a second notice in writing to the appellant on 

December 23, 1982, calling for the points at issue between them 

to be referred to arbitration. The points at issue were stated to 

be whether during the period until December 31, 1982, the escalation 

provisions of the agreement properly reflected the effects of 

changes in costs on the cost of producing and supplying coal under 

the agreement, and whether there should be any alteration in 

the price variation provisions of the agreement in respect of the 

aforementioned period.

A third notice was given by the respondent to the appellant 

on January 7, 1983, calling for other points in issue to be referred 

to arbitration relating to the terms of supply of additional 

quantities of coal after December 31, 1982, and the extent to 

which the price or prices for such additional quantities of coal 

should reflect all the changes in cost to the respondent. Clause
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E.7 provides as follows:

"The terms of supply of additonal quantities beyond 
the initial five year period (from the Commencement
Date to 31 December 1982) shall be finalised before

• 
31 December 1981. The new pricing structure to apply
to such additional quantities shall reflect all the 
changes in costs to the Company including economies 
resulting from the amortisation of capital items still 
in use, technological advances, and items of expenditure 
not repeated, including the restoration of any open 
cut workings for which special allowances have been 
made in the Base Price, as well as changes in mining 
conditions, new mining plant, and the scale of operations. 
The Generating Board shall have the right to satisfy 
itself that the nev; pricing structure reasonably 
reflects all such factors."

The appellant's response to the notices was to commence an 

action on February 28, 1983, seeking declarations to the effect ' 

that the respondent was not entitled under the agreement upon 

request to a review of the price variation provisions in respect 

of coal delivered prior to December 31, 1982. No issue was 

raised concerning future deliveries. However, such an issue 

was raised by the respondent by way of a counter-claim in which 

a declaration was sought based on the notice of January 7, 1983.

In reply to the respondent's defence the appellant pleaded 

that the respondent was estopped from asserting any right to any 

increased payments for coal delivered prior to December 31, 1982, 

or, as an alternative, for coal delivered prior to July 14, 1982, 

when the review was sought. In support of an estoppel the appellant 

pleaded that, in fixing "the merit orders" dealing with the order 

of preferred use of its generating facilities, and in making 

"the purchase decisions" dealing with the sources of supply of 

coal, and in settling insurance claims dealing with increased
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costs due to mechanical breakdowns or outage, it relied on the 
prices of coal as notified to it by the respondent in pro forma 
invoices and as adjusted later in final invoices submitted 
pursuant to cl. 8.11. This sub-clause reads:

"If the appropriate indices or determinations which 
establish the price variations under the Agreement 
are not available at the time of submitting an 
account, pro forma invoices shall be submitted on 
the basis of previous information available. 
Subsequent adjustments shall be made when final 
invoices are submitted at some later date."

Although uncertainty was not pleaded it was nevertheless 
argued on behalf of the appellant on the.hearing of the appeal 
and at the trial of the action that the agreement was uncertain 
being an agreement to agree and was unenforceable. The appellant's 
contention now is that the agreement is at an end.

Declarations were made by the trial judge that the respondent 
was entitled to have determined by arbitration pursuant to the 
agreement as varied points in issue stated in the notices of 
December 23, 1982, and January 7, 1983, and the question is whether 
these declarations should have been made. The former notice 
refers to the period of the agreement ending on December 30, 1982, 
and the latter refers to the period after that date.

With respect to the earlier period, the starting point is 
cl. 2.5. The base prices and the provisions for variation in 
prices apply only to the first five year period. Both are dealt 
with in cl. 8. The base prices are to be determined in accordance 
with a scale of Base Prices in Schedule C (cl, 8.1). The base 
price which is to apply in any year is that corresponding with the 
Firm Purchase (cl. 8.2). The firm purchase in 1978 is 400,000 
tonnes, but, in succeeding years, is the annual quantity which the
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appellant, notifies the respondent will be required by a Kirn 

Purchase Notice (cl. 4).

While on the subject of the firm purchase, it is necessary 

to say, firstly, that guaranteed minimum purchases for each of 

the years 1979-1982 are laid down and it is stipulated that the 

firm purchase in any year subsequent to 1978 shall not be less 

than 90% nor greater than 110%of the firm purchase in the preceding 

year subject to certain guarantees about production capability 

and quality; and, secondly, that written estimates of the coal 

requirements for each of the ensuing five years are to be given 

at the same time as the notices of firm purchase are given. See 

els. 3, 5 & 6. These provisions serve to underline the long- 

term nature of the contract.

Base prices are built around the cost components set out in 

Schedule D (cl. 8.3). The components are listed under the heads 

of "Labour", "Materials", "Statutory Charges", "Non-Escalating", 

and "Other". (As to "Other" see cl. 9.13). An escalating provision 

is included in cl. 8.3 which states, "All the prices in the Scale 

of Base Prices shall be subject to increase or decrease for changes 

in costs as specified in Clause 9".

•Monthly adjustments of base prices are provided for in 

els. 9.2 and 9.3 in addition to the wider review of the price 

variation provisions of the agreement provided for in cl. 9.1. 

Formulae are laid down by els. 9.8, 9.9 and 9.10 for adjusting 

the base price to reflect changes in costs taking into account 

variations in cost components and, by the clause, indices are 

made use of, such as the.Consumer Price Index and the Materials 

Index(S). In the event of changes in the quality of coal, there 

is a table enabling adjustments to be made in the contract price 

(cl. 10).
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In putting the case for the appellant Mr Callinan submitted 

that on the proper construction of the contract the respondent 

was not entitled to retrospective reviews of price. He referred 

to the use of the present tense in the opening sentence of cl. 9.1 - 

to"the term that the escalation provisions are to "properly 

reflect the effects of changes in costs on the cost of producing 

and supplying Coal under the Agreement". But the monthly adjustments 

to take care of increasing (or decreasing) costs will be mainly 

brought about by the indices and are clearly retrospective, and 

I do not think any great significance can be placed on the use 

of the present tense. The sub-clause goes on to provide for a 

review, upon request, of the price variation provisions if the 

formulae are not properly reflecting such changes or if indices 

used for the purposes of the clause cease to be available. This 

would seem to contemplate periodical reviews of tha pricing 

structure being undertaken with para. G of the preamble in mind. 

The restriction is that there must be an interval of five years 

between reviews. A review might not result in a price alteration 

with a retrospective operation. It might be made to operate 

prospectively, as Mr Jackson pointed out, to accommodate past 

deficiencies. However, considerable reliance was placed by Mr 

Callinan on the terms of cl. 9.1 providing that "where the parties 

agree to an alteration it will be incorporated in the agreement 

and will apply 'thenceforth'". But the sub-clause is here 

referring to alterations by agreement; and there would be nothing 

to prevent the parties agreeing to an alteration having a retrospective 

operation. In my opinion, there is no implication that an alteration 

of the price variation provisions can only be made to take effect 

with regard to future deliveries. Indeed, there is a clear 

indication in the escalation provisions of the agreement that
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retrospectively was not meant to be excluded. We are not, of 
course, concerned with the question - and the point should be 
emphasised - whether the review sought is justifiable because 
of changes in costs'contemplated by the- agreement.

The restriction in cl. 9.1 that a review is not to take place 
more frequently than once every five years is subject to award 
working hours not being reduced below 35 hours per week. An 
argument was foreshadowed but was not pursued before us that with 
this exception the agreement does not envisage a review until five 
years have elapsed.

The decision of the Court of Appeal in Superior Overseas 
Development Corporation v. British Gas Corporation (1982) 1 
Lloyd's Rep. 262 was much debated, as it was before the judge 
at first instance who purported to follow it in interpreting the 
language of cl. 9(1). Under an agreement a panel of experts was 
entitled to adjust the price of gas to off-set or alleviate any 
substantial hardship caused to sellers by any substantial change 
in economic circumstances. It was held that the hardship referred 
to was hardship from the beginning. Waller L.J. said (at p. 267) 
that the adjustment could include a two-tier award, with a price 
being fixed to remove substantial hardship for the future together 
with a limited extra price to compensate for the cumulative effects 
of substantial hardship between the date of the request and the 
date when the award was to take effect. The case was not concerned 
with a review having retrospective effect but partly with 
compensation by imposing a surcharge on future sales and is 
readily distinguishable from the present case.

As I have already mentioned, an estoppel based on representation 
is pleaded. The representation relied on was found in final 
invoices. These invoices were prepared by the respondent's
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accountants, Spry Walker i Co., Touche Ross t Co., each invoice 

showing how monthly adjustments of the price of coal delivered 

in the previous month were calculated in arriving at current 

coal prices. The current price for the-previous month was 

displayed in each final invoice under the heading "Final Price". 
It is around the word "final" that the submission about an 

estoppel revolves. The submission was that the presence of the 

word conveys that no review of the price variation provisions 

under cl. 9.1 could be had in the circumstances.

Provision was made in cl. 8.11 (set out above) for submitting 
pro forma invoices and final invoices. The procedure adopted 

was explained by the chief finance officer of the appellant. 

Mr Walker. Towards the end of each month the respondent forwarded 

to the Finance Department of the appellant a pro forma invoice 

relating to the quantity of coal delivered in that month. This 

was followed during the next month by a final invoice in which 

payment was sought of a price differential in respect of coal 

delivered in previous months due, as a rule, to changes in the 

indices used in the formulae and in the price of coal delivered 

in the prior month at the then current provisional price. 

The final invoice was a copy letter with enclosures from the 

respondent's accountants, and took the form of the sample 

invoice which was produced dated June 14, 1982. Prices 

are expressed in dollars per tonne. The substance of the 
letter is:

" Enclosed for your attention are copies of the
calculations of the current coal prices escalated
according to the provisions of the above contract.

The provisional price for the current month
and details of the adjustments necessary to prior
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"months that should be invoiced to the Generating 
Board are as follows:

Month

March

April

May

Previous
Provisional
Price

38.58

38.81

Current
Provisional
Price

38.97

Final
Price

38.64

38.97

Price
to be
Invoiced

.06

tl6

38.97

A copy of this letter and the calculations has 
been sent to the Generating Board."

The evidence was that the cost of coal is the major item 
of expenditure in generating electricity. In its pleading the 
appellant claims to have acted to its prejudice in the following 
ways in reliance on final prices notified in the invoices:- 
(1) By placing Swanbank Power Station ahead of the Collinsville 
and Gladstone Power Stations at full output in determining the 
merit order of its generating facilities. (2) By preferring 
to buy coal from the respondent in excess of the quantity-which 
it was required to buy from the respondent under the agreement. 
(3) By failing to settle insurance claims upon terms which reflected 
higher generating costs, in particular the claim in connection, 
with the breakdown of Unit 5 at Collinsville B.

In addition Mr Walker deposed that he relied on current 
coal prices in preparing budgetary forecasts which were submitted 
to the State Electricity Commission each year to determine bulk 
supply prices under s. 71 of the Electricity Act 1976-1980.

No specific findings were made by the trial judge in relation 
to any of these natters, though he intimated that he was prepared 
to conclude that decisions and actions were made or taken on 
occasions which might not have been made or taken "had the plaintiff
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or its officers been av.-are that the relevant coal or electricity 

ir.iyht in tlie end be going to cost more than was supposed". But, 

referring to the sample invoice of June 14, 1982, he held that it 

was impossible to regard the expression-"final price" as capable 

of constituting an unambiguous representation by the respondent 

of its intention never to seek a review of the amounts claimed 

in the invoice, or to regard the expression as capable of 

reasonably leading to the "specified" conduct on the part of the 

appellant. His Honour pointed to what he termed a fundamental 

difficulty, namely, that "There is in the end not a shred of 

evidence that any of the officers of the plaintiff who saw or 

knew of invoices of that kind was induced by the words 'final 

price 1 to assume, or act on the assumption, that no review of 

that price or its components would ever be claimed by the 

dependants".

In order to raise an estoppel the representation must have 

been acted on in the manner it was meant to be acted on or in a 

manner that a reasonable man would suppose it v?as meant to be 

acted on. Mr Baguley, the operations resources engineer of the 

appellant, conceded that he did not turn his mind to cl. 9.1 in 

making recommendations as to the preferred use of facilities, or 

as to coal purchases above the 90% of the last year's firm 

purchase that the appellant was bound to take, or as to the 

settlement of insurance claims. Mr Walker's evidence was that 

he worked on current coal prices in preparing budgetary forecasts 

merely adding on a percentage to take care of inflation and 

escalating costs. There^was no evidence of him having formed 

any view about the operation of cl. 9.1 which influenced his 

decisions. The view he expressed was that because of the terms 

of the contract one of the easiest things to predict in making
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It was strongly argued for the appellant that the inference 
v.'QC that it was induced to act on the statement of the final
price appearing in the final invoices. 'Some remarks of Mason 10
and Deane JJ. in Leqione v. Hateley (1983) 57 A.'L.O.R. 292 at

p. 304 were quoted which read:

"The requirement that a representation as to existing 
fact or future conduct must be clear if it is to 
found an estoppel in pais or a promissory estoppel 
does not mean that the representation must be 
express. Such a clear representation may properly 
be seen as implied by the words used or to be 
adduced from either failure to speak where there 
was a duty to speak or from conduct."

If an estoppel were recognised to exist in this case I would 

think it would fall into the class of promissory estoppel. 
However the words "final price" do not, in my opinion/ amount

30 to a representation that the respondent would not seek a retrospective 
price review. The words refer to the current coal price "for a 
particular raonth escalated, as the accountants explain in their 
letter, according to the provisions of the contract.

It follows from what I have said that I think the learned 

trial judge was right in making the first declaration.
40 Now, with regard to the next five year period, the starting 

point again is cl. 2.5. The sub-clause looks to cl. 8 and the 
question is whether the judge was right in concluding that the 
matter of the review of the pricing structure governing the price 
to be paid for "additional" quantities of coal (i.e. coal additional 

to the quantities supplied up to December 31, 1982) is capable in
50 law of being submitted to arbitration. For a question, dispute

or difference to be submitted to arbitration it must be justiciable
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by reference to the contract EO that there is a subject matter 

for judicial inquiry. Clause 8.7 is the relevant sub-clause for 

present purposes. It states that the new pricing structure
. *

shall reflect all the changes in costs to the company. But the 

changes in costs arc to include certain "economies" if brought 

about by the company. These economies are envisaged,as possibly 

resulting from the amortisation of capital items still in use, 

technical advances, and items of expenditure not repeated 

(including the restoration of any open cut workings for which 

special allowances have been made in the base price) as well as 

any changes in costs resulting from changes in mining conditions, 

new mining plant and the scale of operations. The appellant is 

given the right to satisfy itself that the new pricing structure 

reasonably-reflects all such factors. I do not agree that this 

means that the appellant may in the end accept or reject the 

new pricing structure out of hand, as Mr Callinan seemed to 

suggest. 1 am of the opinion that the object of the provision 

was to give the appellant access to information when the parties 

were in the process of trying to finalise a new pricing structure.

It was pointed out in Council of the Upper Hunter County 

District v. Australian Chilling & Freezing Co. Ltd.(1967) 118 

C.L.R. 429 that the fact that the application of a clause 

providing for variations in price to reflect changes in costs 

will occasion difficulty does not make the clause uncertain. 

Coincidentally, the case concerned the supply of bulk electricity. 

By the clause it was provided that if the supplier's costs 

should vary "in other respects than has been hereinbefore provided" 

the supplier should have the right to vary the price payable by 

the purchaser. The agreement also contained an arbitration clauao. 

Barwick C.J. (with whom McTiernan, Kitto and Windeyer JJJ. agreed)
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said (at p. 431):

"A contract of which there can be more than one possible 
meaning or which when construed can produce in its

• application more than one result is not therefore 
void for uncertainty. As long as it is capable 
of meaning, it will ultimately bear that meaning 
which the courts, or In an appropriate case, an t 
arbitrator decides on its proper construction; and 
the court or arbitrator will decide its application. 
The question becomes one of construction, of 
ascertaining the intention of the-parties, and of 
applying it."

If price is left to be agreed upon between the parties 

there is no contract, but it may be left to be determined by a 

qualified third person. The distinction has become well recognised; 

see, for instance. May & Butcher v. The King (1934) 2 K.B. 17 

and Booker Industries Pty. Ltd, v. Wilson Parking (Qld.) Pty. Ltd.

(1982) 56 A.L.J.R. 825. Mr Jackson submitted that the trial 

judge was wrong in assuming, as he did, that where, the price is 

left to an arbitrator what is required to make the agreement valid 

is "some means or standard 11 by which the price can be fixed: 

Cudgen Rutile No. 2 Pty. Ltd, v. Chalk (1975) A.C. 520 at p. 536. 

The contention was that a means or standard for ascertaining a 

price had not to be prescribed where the price is to be fixed by 

arbitration. References were made to Godecke v. Kirwan (1973) 

129 C.L.R. 629, 643, P.G. Sykes (Wessex) Ltd, v. Fine Fair, Ltd.

(1967) 1 Lloyd's Rep. and Attorney-General v. Barker Bros. Ltd.

(1976) 2 N.Z.L.R. 495, 500. However, there is no need to decide 

the question for it seems to me that a means or standard is
*

sufficiently indicated in the present case. In determining 

a new pricing structure, the arbitrator has not to start de 

novo; he has an existing price and a complicated pricing
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structure to work from. The implication is that 

his function is not to dismantle the pricing structure 

and substitute another in its stead but to review or 

revise it following the failure of '• the parties to agree.

Consequently, my opinion is that both 'declarations 

were properly made and the appeal should be dismissed.

In the Supreme
Court of 

Queensland

No. 18
Formal

Judgment
6th December

1983 
(Contd.)
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ORDER

No. 19

Order of Full Court of Queensland granting final 
leave to Appeal to Privy Council - 7th February 1984

IN THE SUPREME COURT

OF QUEENSLAND——————————— Ko - 902 of 1083

ILL! :' ! !L!!}£!!r-D of: Lhfj -<uifc=
rcguTacing Apne.-ils fro;n 
Queensland to Kcr Majesty 
in Council (Imperial Order 
in Council of 18ch Octobc-r 
1909)

- and -

IN_THF._MATTER of an 
Application Tor Leave to 
Appeal to Her Majesty in 
Council by THE_QI)ZEKS1,AK:) 
ELECT:<ICITY GEKLXATi'NG BOARD

BETWEEN:

THE QUEENSLAND ELECTRICITY GENERATING BOARD

(Plaintiff) Applicant

AND:

NEW HOPE COLLIERIES PTY. LTD.

(Defendant) Respondent

BEFORE_TH E_FU LL_COIJRT_ H'KE J) ONOU R ABLE_TH E_C K I EF_jy ST I C E_SI 3 
WALTER CAMPBELL, THg^.^NOyRABLE MR. JUSTICE AELLY and_TMc 
KOKOliRABLE MR. JUST/v'.Z,- MACROSSAN )

THE SEVENTH DAY 1984

In the Supreme 20
Court of 

Queensland
No. 19 

Order of Full
Court of

Queensland
granting final

leave to Appeal
to Privy
Council

7th February ,„ 1984 -*0

40

50

UPON MOTION this day%^iac3 T :.Ji 1.';o this Court by Messrs. Russell
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In the Supreme
Court of 

Queensland and Campbell of Counsel for TKE_QyEENSLAND_ELECTR^C£TY_

Orderof^ull GENERATING BOARD ("the Applicant 11 ) ANp_U?ON_KEARING Mr. Muir

Courtof f Counsel r0_ NEW KOpE COLLIERIES ?TY. LTD. ("the Queensland ——————————————————————
granting final Resoondent") AND UPON READING the Notice of Motion filed leave to Appeal

to Privy iitti—^-OIiLJ.^' herein on the Third day of February 1984, the Order of theCouncil ioiicicors
7th February i??'^*^ Bank House F u c d h 23rd d f DeC ecber 1983 and the1984 Aaelaide Street J

(Contd.) BRiSBANr.. Notice of Security filed herein by the Applicant on the

10 GKMe?llCine: 221 ' 78" 6th day of" January 1984 TnlS_CgyRT_DOTr!_HERE3Y_pRDE2 that

the Applicant be and is hereby granted final leave to appeal 

to ".:sr Hajesty in Council from the Judgment and Orders 

made the 6th day of December 1983 by the Full 

Court of Queensland made in this action whereby the

Full Court dismissed the appeal of the Appellant
20 against the Judgment of the Supreme Court of Queensland

pronounced on the 26th day of July 1983 wherein it

was adjudged that the Plaintiffs claims in this action

be dismissed and it was declared:

1. That the Defendant is entitled to have determined

20 by arbitration pursuant to the agreement made

between the Plaintiff and the Defendant dated 

the Twelfth day of July 1978, as subsequently 

varied, the following questions disputes or 

differences, namely whether during the period 

from the First day of July 1978 to the Thirty 

40 First day of December 1982, the escalation

provisions referred to in Clause 9.1 of the said 

Agreement properly reflected the effects of changes 

in costs in the cost of pro(jitf£r±iX5>.arid supplying 

coal under the said Agreement ̂ as ̂ ^Uvaried and 

whether there should be tfiy sm^" iJ^fJo what

__ alterations in the price va^.af'io'i-provisions of

the said Agreement as so varied in respect of 

all or part of such period.

2. That the Defendant is entitled to have determined 

by arbitration, pursuant to the said Agreement 

as so varied, the following questions disputes
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or differences, namely, the terms of supply of 

the additional quantities of coal after the Thirty 

First day of December 1982 and, in particular, 

but without limitation the nianner and extend 

to which the price or prices for such additional 

quantities of coal shall reflect all the changes 

in costs to the Defendant, including economies 

resulting from the amortisation of capital items 

still in use, technological advances and items 

of expenditure not repeated, including the 

restoration of any open-cut workings for which 

special allowances have been made in the Base 

Price, as well as changes in costs resulting from 

changes in mining conditions, new mining plant 

and the scale of operations.

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that 

the costs of and incidental to this motion abide the 

event unless Her Majesty in Council should otherwise 

order AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE 

that the costs of and incidental to this motion be 

paid by the Applicant in the event of the appeal not 

being proceeded with or being dismissed for 

non-prosecution.

In the Supreme
Court of 

Queensland
No. 19 

Order of Full
Court of

Queensland
granting final

leave to Appeal
to Privy
Council

7th February
1984 

(Contd.)
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