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IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL

FROM THE FEDERAL COURT OF MALAYSIA 
(APPELLATE JURISDICTION)

BETWEEN :

(1) LIM KIM CHET

(2) NAN YIT DEVELOPMENT (M) SDN.BHD. Appellants
(Defendants)

10 - and -

MULTAR BIN MASNGUD Respondent
(Plaintiff)

CASE FOR THE RESPONDENT

1. This is an appeal from the judgment of the p. 25,14. 20- 
Federal Court of Malaysia (Wan Suleiman Acting C.J., p.26,14.24 
Syed Othman F.J., Abdul Hamid F.J.) dated the 
3rd day of October, 1981 allowing with costs the
Respondent's appeal from a judgment of Mohd Yusof J. p. 13,8.40- 
in the High Court in Malaya at Johore Bahru dated p.14,8.10 

20 the 20th day of October, 1980, whereby it was
ordered that the Respondent's claim be dismissed 
with costs.

2. The question for decision involves 
Appellants' liability for negligence in a motor 
accident and the award of M$22,000-00 as damages 
in favour of the Respondent.

3. The points raised by this appeal are 
(i) whether the Respondent is wholly or 
contributorily negligent and (ii) whether the 

30 award of Malaysian Ringgit Twenty Two Thousand 
(M$22,000-00) for general damages to the 
Respondent for injuries sustained by him is 
excessive.

4. This action was brought by the Respondent 
as Plaintiff against the First Appellant as 
servant or agent of the Second Appellant for
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negligence in a claim for general and special 
p.3,2.20- damages. The Respondent's Statement of Claim 
p.5,2.40 was dated 21st day of June, 1977. The First 
p.6,3.15- and Second Appellants' Statements of Defence 
p.7,3.20 were dated the 17th day of October, 1977 and 
p.7,4.30- July 1977 respectively. The Respondent 
p.8,4.35 claimed damages, interest and costs on two

grounds:

(1) that the First Appellant as
servant or agent of the Second Appellant 10
was negligent in the driving of timber
lorry bearing registration number JM 4417.

(2) that the Respondent suffered 
serious and residual injuries to his 
left foot.

On ground (1) Mohd Yusof J. found against the 
Respondent and dismissed the action. He did 
not make any assessment on general damages

p.14,9.19- under ground (2). The Respondent filed Notice 
p.15,9.10 of Appeal in the Federal Court against the 20 

whole decision of Mohd Yusof J.

5. The Respondent gave evidence that on the
p.9,5.25-41 8th day of January, 1976 at about 7.30 p.m. he 

was riding motor-cycle bearing registration 
number JN 5646 along Jalan Ah Fook (a one way 
street) at a speed of more than 20 MPH. As 
there was a traffic jam along the road, he kept 
to the right hand side of the road about two 
feet from the road edge. When he reached 
opposite Lido Theatre (a place immediately after 30 
the market), a timber lorry overtook him on his 
left. The rear offside tyre of the timber lorry 
grazed against his motor-cycle. He fell down.

p.10,5.27- He first realised that the timber lorry was
30 overtaking him when half the body of the timber 

lorry had passed him. He did not hear the First 
Appellant sounding any horn or giving any signal 
of the First Appellant's intention to overtake

p.10,5.16- him. The Appellants' Counsel during cross-
39 examination did not challenge the Respondent's 40 

testimony that the timber lorry overtook him 
on his left and grazed his motor-cycle. The

p.44,16.37- Respondent suffered multiple fractures of all 
45 the five foot bones. The 3rd foot bone was

missing and the remainder was grossly displaced 
and the ends on the ankle side were raised and 
gathered in a large bone lump. Any foot bones 
present was mal-union, and most of the foot 
bones had rarefied (thinned) appearance. He

p.44,16.20- walked with a limp on the left and was not able 50 
23 to wear shoes or slippers on his left foot.
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Medical opinion was that the fractures had p.45,16.1-8
resulted in gross mal-union causing the
scarring, the hard bony lump, the shortening
of one inch of the foot and the restriction
of ankle movement. Those deformities would
be permanent, and the resulting disabilities
were liable to increase with time due to the
onset of osteo-arthritis in coming years.

6. Appellants' evidence was given by Lim
10 Kirn Chet, the First Appellant, that he was p. 11,6.11 

driving the timber lorry bearing registration 
number JM 4417 with a trailer attached along p.11,6.43 
Jalan Ah Fook. At that time a motor-bus p.11,6.16 
stopped on the left hand side of the road. p. 11,6.33- 
The motor bus was occupying about two feet of 38 
the middle traffic lane of the road. The road 
was busy. There were pedestrians crossing the 
road in front of the motor-bus. Seeing no p. 11,6.17- 
vehicle from behind he swerved to the right 21 

20 hand side to overtake the motor-bus. He gave 
a signal about thirty feet from the motor-bus
before overtaking it. After he had overtaken p. 11,6.22- 
the motor-bus, a motor-cycle came from behind 24 
and collided with the right side of the timber 
lorry. In his examination-in-chief he
testified that he saw the motor cycle from the p.11,6.27 
rear view mirror. Under cross-examination, he 
answered that he did not see the motor-cycle p.11,6.39- 
from his rear view mirror and he swerved to 49 

30 his right. In re-examination he stated that p.12,6.1-3 
he did not see any motor-cycle on his right or 
at his rear.

7. Respondent in his Statement of Claim 
pleaded under "PARTICULARS OF NEGLIGENCE" that 
the First Appellant whilst over-taking drove p.3,2.32& 
too close to his motor-cycle. Both Appellants 33 
in their respective Statements of Defence under 
"PARTICULARS OF NEGLIGENCE" did not plead that p.6,3.33- 
the Respondent drove out from a taxi station p.7,3.10 

40 onto Jalan Ah Fook or that he came from behind p.8,4.1-28 
and knocked into the Appellants' timber lorry. 
The police sketch plan of the scene of accident p.40,16 
does not show the existence of any taxi station 
or a side road leading to a taxi station on 
the right side of the road at or near the scene 
of accident.

8. On the 20th day of October, 1980 Mohd
Yusof J. dismissed the Respondent's claim with p.13,8.40- 
costs. Mohd Yusof J. gave the following among p.14,8.10 

50 other reasons for his judgment. He said that
the First Appellant testified that he did not p.13,7.4-10 
see any vehicle when he proceeded to overtake 
the bus. That it coincided with the Respondent's
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evidence that at the time he first realised 
that the timber lorry was overtaking him, 
half of the timber lorry's body had already 
passed him. Mohd Yusof J. then held that it 

p. 13,7.13- was likely that there was a taxi station on 
28 the right side of the road and that the 

Respondent rode out of the taxi station 
onto Jalan Ah Fook into the narrow space, 
i.e. the distance between the offside of 
the timber lorry and the right edge of Jalan 10 
Ah Fook which was approximately four feet 
wide. He said that the Respondent had taken 
the unnecessary risk when he entered onto 
the road knowing that there was not sufficient 
room for his motor-cycle. He was wholly to 
be blamed for the accident.

p.14,9.39- 9. The Respondent appealed to the Federal 
p. 15, 9.3 Court of Malaysia (Wan Suleiman, Acting CJ, 
p. 17,11.21 Syed Othman FJ, Abdul Hamid FJ). On the 3rd

day of September, 1981 the Federal Court 20 
allowed the Respondent's appeal with costs. 
The judgment of the Federal Court was 
delivered by Syed Othman FJ on the 3rd day 
of October 1981 who commented -

p.20,13.15- "However, the learned trial Judge then 
16 made the following assessment:

p.20,13.17- 'My assessment of this evidence is that, 
22 the lorry had already overtaken the stationery 

bus when plaintiff came to the road. He said 
that there was a taxi station on his right side 30 
of the road and therefore this was likely.

p.20,13.23- 'The agreed sketch plan and key at Ex 
33 AB1 and 2 show that the motor-lorry stopped

4 feet from the right edge of the road after the
accident and the plaintiff's motor cycle was
1 foot 1 inch. This was a narrow space for
the plaintiff to manoeuvre his motor-cycle.
In my view, the plaintiff had taken unnecessary
risk unto himself when he came to the road
knowing that there was not sufficient room 40
for his motor-cycle."

p.20,13.34- "From this, it seems to us that the 
p.21,13.3 assessment had the effect of finding that the 

appellant was coming onto the road from the 
taxi station when the accident occurred. But 
we cannot find any evidence suggesting that 
this was so, either from the Appellant's side 
or the Respondents'. In cross-examination, 
the Appellant merely said that there was a 
taxi station before the market. His evidence 50
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in examination-in-chief that the accident 
happened near the market in front of Lido 
Theatre, which, as we know, is after the market 
but on the left side of the road across Sungei 
Segget, was not challenged. Further, as 
indicated above, the trial Court has clearly 
made the finding that the motor-cycle was 
already on the road when the lorry was over 
taking the bus. But the finding was put in 

10 the form that this evidence coincided with the 
Appellant's evidence that at the time he first 
realised the lorry was overtaking him half of 
its body had already passed him. And, it was 
already agreed between the parties that both 
vehicles were travelling in the same direction 
when the accident occurred. The question of 
the Appellant coming onto the road either from 
the taxi station or elsewhere should not, 
therefore, have risen.

20 "As far as we can see, the Appellant's p.21,13.4-
evidence is consistent with his report and the 20
sketch plan. His evidence as to how the
accident occurred was not challenged. The
First Respondent's report, on the other hand,
is at variance with his evidence in Court and
the sketch plan. In the report he said he
stopped the lorry when he heard someone
knocking into the rear of the lorry. In Court
he said the motor-cycle collided with the 

30 right side of the lorry. The sketch plan
clearly shows that the motor-cycle was at
the right side of the lorry close to the right
edge of the road with the front wheel almost
near the driver's cabin of the lorry. From
this we can only assume that the motor-cycle
must have moved forward slightly after being
hit by the lorry."

"We are loath to disturb the findings p. 21,13.58-
of facts by the trial Court. But in the p.22,13.11 

40 circumstances of this case, we find that we
have to interfere as we are satisfied that
crucial evidence has been misconstrued
resulting in the uncertainty of the First
Respondent's evidence as to how he came in
contact with the motor-cycle being put in a
favourable light and the consistency of the
Appellant's evidence being disregarded. On
the evidence before the Court we are satisfied
that the First Respondent was wholly to blame 

50 for the accident."

Syed Othman F.J. then considered the award p.24,13.21- 
of general damages for the serious residual 57 
injuries suffered by the Respondent. He said
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that the Respondent's injuries were comparatively
more serious than the injuries suffered by the
First Plaintiff in the reported case of
Paramasivam & Anor v. Abdul Aziz & Ors (1976)
2MLJ91 where an award of Malaysian $19,000-00
was made. He observed that what the Respondent
had was not much of a foot but a mass of bones
and flesh ,  the left foot had also become shorter
by one inch. Taking into account inflation,
pain and suffering,loss of amenities and 10
earning capacity, he awarded Malaysian $22,000-00
as general damages with interest thereon at the
rate of 6% per annum from the date of service
of writ.

p.26,15.36- 10. On the 21st day of June, 1982 the 
p.27,15.7 Federal Court of Malaysia made an order

granting the Appellants leave to appeal to
Her Majesty in Council.

11. The Respondent submits that this appeal 
should be dismissed with costs for the following 20 
amongst other

REASONS

1. BECAUSE as the Federal Court have
rightly held, that the learned trial
judge's finding that the Respondent was
riding onto the road from a taxi
station when the accident occurred was
not supported by any evidence adduced
either by the Appellants or the
Respondent 30

2. BECAUSE there was no taxi station at 
or near the place where the accident 
occurred? moreover, it was never 
pleaded.

3. BECAUSE it was the First Appellant who, 
in order to avoid a stationery bus and 
pedestrians crossing the road in front 
of the bus, changed the direction of 
his timber lorry by swerving to the 
extreme right traffic lane,, overtook and 40 
grazed the Respondent's motor-cycle; the 
Respondent did not act in any manner 
that contributed to the accident.

4. BECAUSE the judgment of the Federal 
Court was right when it allowed the 
Respondent's appeal and held the 
Appellants to be wholly liable.

TAN HOCK KIM
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