
No. 43 of 1982

IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL

FROM THE FEDERAL COURT OF MALAYSIA 
(APPELLATE JURISDICTION)

BETWEEN :

(1) LIM KIM CHET
Appellants

(2) NAN YIT DEVELOPMENT (M) SDN.BHD (Defendants)

- and -

MULTAR BIN MASNGUD Respondent
(Plaintiff)

10 CASE FOR THE APPELLANTS

RECORD
1. This is an appeal from the Judgment of the 
Federal Court of Malaysia (Wan Suleiman, Ag. C.J., pp.18-25 
Malaya, Syed Othman, J. and Abdul Hamid, J.) dated 
the 3rd October 1981 which allowed an appeal from 
the High Court in Malaya at Johore Bahru (Yussoff, pp.12-13 
J.) dated the 20th October 1980 by which the 
Plaintiff's (Respondent) herein claim against the 
Defendants (Appellants herein) for damages for 
personal injuries arising out of a motor accident 

20 was dismissed with costs. The Federal Court
reversed the findings of the trial judge on the 
issue of negligence, held the First Defendant wholly 
to blame for the accident and awarded the sum of 
Ringitt $22,000 in general damages with interest 
at 6% per annum from the date of service of the 
Writ, Ringitt $400 special agreed damages with 
interest at 3% per annum from the date of the 
accident and the costs of the appeal and below.

2. The Appellants do not pursue the question 
30 of quantum of damages. The sole issue is whether 

the Federal Court correctly interfered with the 
findings of fact made by the trial judge on the 
question of negligence.

3. By his Statement of Claim dated the 21st p.3 
June 1977 the Plaintiff pleaded in paras 1 and 2 
as follows:
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p.3 "1. On or about the 8th day of January, 
Is. 12-28 1976 at about 7.30 p.m. the Plaintiff was

riding motor-cycle bearing registration 
No. JN 5646 along Jalan Wong Ah Fook close 
to the right edge of the road as one faces 
Jalan Tebrau, in the direction of Jalan 
Tebrau, in the Township of Johore Bahru, 
in the State of Johore, when he was knocked 
into by a motor lorry bearing the 
registration No. JM 4417 travelling in the 10 
same direction and driven by the First 
Defendant as servant or agent of the Second 
Defendant who was the owner of the said 
lorry No. JM 4417 at all material times.

2. The said accident was caused by the 
negligence of the First Defendant as 
servant or agent of the Second Defendant 
in the driving of the said lorry No. JM 
4417."

p.3 1.30- 14 items of negligence ((a) to (n)) are then 20 
p.4 1.16 particularised.

pp.6-8 4. The two Defendants filed identical Defences 
admitting the collision between the motor cycle 
and the lorry but denying negligence. Further or 
alternatively they pleaded that the said

p.6 1.29- collision was caused wholly or in part by the
p.7 1.10 negligence of the Plaintiff which was particularised
p.8 Is.1-26 under 10 items ((a) to (J))

pp.9-12 5. The case was tried bef ore Yusof f , J . in the
High Court of Malaya on the 20th October 1980. 30 
An agreed bundle of Exhibits were put in by consent, 
namely:

p.39 (1) Statement of Agreed Facts (Exh. AB) 

pp.40-41 (2) Sketch Plan with Key (Exh. AB1)

pp.42-43 (3) Medical Report dated
14th April 1976 (Exh. AB2)

pp.44-45 (4) Specialist Medical Report
dated 15th January 1977 (Exh. AB3)

pp.46-47 (5) Invoice with translation (Exh. AB4)

pp.48-49 (6) Police Report and 40
translation dated 8th 
January 1976 (Exh. AB5)

pp.50-51 (7) Police Report and
translation dated 8th
February 1976 (Exh. AB6)

2.
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6. The Plaintiff gave evidence that he was pp.9-10 
travelling on his motor cycle on his right hand 
side of the road, that there was a traffic jam 
along the road, that he was travelling about 
2 feet to the right edge of the road at more than 
20 mph, that on reaching a point near the market 
in front of Lido Theatre, a motor lorry was 
overtaking his motor cycle on his left, so he 
slowed down but suddenly the lorry grazed against 

10 his motor cycle. He was not sure whether against 
his left handle or other part of his motor cycle, 
but the rear offside tyre of the lorry grazed 
against his motor cycle. He fell down. He was 
taken to hospital and described the injuries to 
his left foot.

In cross-examination he stated that he travelled p. 10 
that road often, that it was a one way street Is. 13-33 
and very busy, particularly on that day, that 
although there were no obstructions in his path, 

20 there was a taxi station on the right of that
point before the market. He added "My speed was 
around 20 mph. I first realised the motor lorry 
was overtaking me when half of the body had 
passed me. I did not hear any horn or see any 
signal from the lorry.

I was annoyed because the lorry came near to me. 
When it happened I swerved to my right."

7. The First Defendant testified that as he p. 11 
was driving his motor lorry along the road, he

30 saw a bus stopped on the left hand side of the 
road. He stated in cross-examination that the 
bus stop was near the Lido Theatre and the bus 
had stopped occupying part of the middle lane 
of the road - about 2 feet of the middle lane. 
Seeing no vehicle from behind, he swerved to the 
right hand side to over-take the bus, giving his 
signal about 30 feet away from the bus before 
overtaking it. He said that there was no motor 
cycle in front or on the right hand side of the

40 road when he overtook the bus, but after over 
taking the bus a motorcycle came from behind 
and collided with the right side of his lorry. 
He added

"I saw the motor cycle from the rear view mirror. p. 11
I kept driving when I saw the motor cycle. It Is. 27-30
was behind me. After hearing the bang I stopped
the lorry."

In cross-examination he said: p.11
Is. 39-49

"Q. Put to you that you did not pay attention 
50 to motorcycle on the right side of the 

road.

3.
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A. I did not see the motorcycle from the rear- 
view mirror at the time. My lorry was 
about 7 feet wide. It had trailer attached. 
Also 7 feet.

Q. Put to you that you swerved too close to
the right hand side of the road and grazed 
against the Plaintiff.

A. Because no vehicle from the rear I swerved 
to the right."

And in re-examination 10

p. 12 "I swerved gradually, when overtaking the bus. I 
Is. 1-3 did not see any motorcycle on the right or rear."

p. 12 8. In his Judgment dated 20th October 1980 the 
learned trial judge referred to the Statement of 
Agreed Facts (Exh. AB) and the evidence of the 
Plaintiff and Defendant of how the accident 
happened. He continued.

p. 13 "My assessment of this evidence is that, the 
Is. 11-28 lorry had already overtaken the stationary bus

when plaintiff came to the road. He said that 20 
there was a taxi station on his right side of 
the road and therefore this was likely.

The agreed sketch plan and key at Ex AB1 and 2
show that the motor lorry stopped 4 feet from
the right edge of the road after the accident
and the plaintiff's motor cycle was 1 foot 1 inch.
This was a narrow space for the plaintiff to
manoeuvre his motor cycle. In my view, the
plaintiff had taken unnecessary risk unto himself
when he came to the road knowing that there was 30
not sufficient room for his motor cycle.

In this event I dismissed the plaintiff's claim 
with cost. He has not established his claim 
against the defendant. In all probability the 
plaintiff was solely negligent in the circumstances."

9. The Appellants respectfully submit that the 
learned trial judge's findings of fact are fully 
supported by the evidence and are right and that 
his assessment of the evidence and his conclusions 
are correct. 40

p. 16 10. The Plaintiff appealed to the Federal Court 
on grounds which basically challenged the learned 
trial judge's findings of fact.

p. 18 11. In their Judgment (delivered by Syed
Othman, J.) the Federal Court commented on the

4.
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evidence and the trial judge's findings of fact as 
follows:

(1) As to the finding that the lorry had p.19 1.7- 
overtaken the bus and was reverting to his p.20 1.9 
side of the road, the Court said that they 
could not find any evidence of this...

"the clear indication is that it was the 
lorry which came to the motor cycle's 
lane."

10 (2) As to the trial judge's assessment that p.20 1.10' 
the lorry had already overtaken the p.21 1.3 
stationary bus when the plaintiff came 
to the road, the Court commented that

"the question of the appellant coming 
onto the road either from the taxi station 
or elsewhere should not, therefore have 
arisen."

(3) As to the parties' previous reports to p. 21
the police and the sketch plan the Court Is. 4-20 

20 commented that the Plaintiff's evidence 
was consistent with his report and the 
sketch plan whereas the first defendant's 
report was at variance with his evidence 
and the sketch plan.

(4) As to the positions on the road of the p. 21
lorry and motor cycle at the time of Is. 21-40 
impact, the Court found that by reference 
to the widths of the three lanes on the 
sketch plan and the width of the lorry, 

30 "the space was more than ample to allow 
the lorry through without moving to the 
extreme right."

(5) As to the First Defendant's duty in p. 21
relation to the stopped bus, the Court Is. 40-57 
said that they "can only assume that the 
bus must have stopped because of the 
traffic jam. There was no evidence that 
the bus stopped to pick up passengers." 
They continued that it was the duty of

40 the First Defendant to stop behind the bus 
and not move from lane to lane and on his 
own evidence the First Defendant drove 
from the left side of the road to the 
right "without regard to traffic coming 
up or in the other lanes, particularly 
the motorcycle."

The Court concluded:

"We are loath to disturb the findings of facts by p.21 1.58-
p.22 1.11

5.
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the trial Court. But in the circumstances of
this case, we find that we have to interfere as
we are satisfied that crucial evidence has been
misconstrued resulting in the uncertainty of the
first respondent's evidence as to how he came in
contact with the motorcycle being put in a
favourable light and the consistency of the
appellant's evidence being disregarded. On the
evidence before the Court, we are satisfied
that the first respondent was wholly to blame 10
for the accident."

12. The Appellants respectfully submit that 
the Federal Court was wrong in disturbing the 
findings of fact made by the trial judge and 
failed to apply the correct principles in so 
doing. In particular:

(1) As to paragraph 11(1) above, the trial 
judge was entitled to infer from the 
evidence that having overtaken the bus, 
he was reverting to "his side of the 20 
road", in the sense of the left side of 
the third lane to the extreme right. 
Furthermore, there was no dispute that 
the lorry did go from the 1st lane to the 
3rd lane in overtaking the bus.

(2) As to paragraph .11(2) above, it was, it 
is submitted crucial in this case to 
make a finding as to whether the motorcycle 
was already in the third lane to the right 
or not when the lorry moved to the right 30 
in overtaking the bus; and the Federal 
Court erred in saying that the question 
"should not have arisen."

(3) As to paragraph 11(3) above, the Federal 
Court failed to take into account that 
there was no cross-examination directed 
to any inconsistency between the First 
Defendant's evidence and his police report 
or the sketch plan, nor was the point 
ventilated on appeal. In any event it is 40 
submitted that the First Defendant's 
evidence was neither at variance with his 
police report or with the sketch plan, 
which in any event shows the positions 
of the stationary vehicles after the 
accident.

(4) As to paragraph 11(4) above, the Federal
Court ought not to have reversed the trial 
judge's basic finding of fact that the 
position of the motor cycle at the time of 50 
impact was such that it "was a narrow space 
for the plaintiff to manoeuvre his motor 
cycle." In this connection, the Federal

6.
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Court failed to consider why it was necessary 
for the Plaintiff to be on the extreme right 
side of the third lane on a three lane road.

(5) As to paragraph 11(5) above, it was, it is 
submitted, wrong for the Federal Court to 
assume, as they did, that the bus stopped 
because of a traffic jam and not to pick up 
passengers. It was common ground that the 
accident happened in front of the Lido Theatre

10 and the Defendant said specifically in cross- 
examination that "the bus stop was near the 
Lido Theatre." With regard to overtaking the 
bus, the Defendant specifically said that 
there was no vehicle or motor cycle coming 
from behind as he overtook the bus and the 
learned trial judge accepted this evidence. 
The Federal Court, it is submitted, fell into 
error when it said that the Defendant moved 
from lane to lane without regard to other

20 traffic coming up from other lanes, 
particularly the motor cycle.

(6) As to the Federal Court's reason for interfering, 
it is submitted that they wrongly held that 
crucial evidence had been misconstrued.

13. On the 21st June 1982 the Federal Court of p.26 1.35- 
Malaysia granted the Appellants final leave to appeal p.27 1.23 
to His Majesty, the Yang di Pertuan Agong against the 
Judgment of the Federal Court dated 3rd October 1981.

14. The Appellants respectfully submit that this 
30 appeal should be allowed with costs for the following 

amongst other

REASONS

1. BECAUSE the findings of fact made by the
learned trial Judge were fully supported by 
the evidence and were correct.

2. BECAUSE the learned trial Judge's assessment 
of the evidence and any inferences he drew 
from the evidence, were correct.

3. BECAUSE the learned trial Judge was right in 
40 holding that the Plaintiff had not established 

his claim against the Defendants.

4. BECAUSE the Federal Court wrongly disturbed
the learned trial Judge's findings of fact and 
legitimate inferences he drew from those facts, 
more specifically for the reasons given in 
paragraph 12(1),(2),(3), (4) ,(5) and (6) above.

7.
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5. BECAUSE the Federal Court failed to apply 
the correct and/or any principles in 
reversing the trial Judge's findings of 
fact.

6. BECAUSE the Federal Court wrongly found
that "crucial evidence had been misconstrued,
resulting in the uncertainty of the first
respondent's [Appellant's] evidence as to
how he came in contact with the motor cycle
being put in a favourable light and the 10
consistency of the appellant's [Respondent's]
evidence being disregarded."

7. BECAUSE the Federal Court wrongly held that 
the First Appellant was wholly to blame for 
the accident.

EUGENE COTRAN

8.
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