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HOTICE OF MOTION

SUIT NO. M. 34 of 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLAENOUS

BETWEEN NOEL RILEY
ANTHCNY FORBES APPLICANTS
CLIFTON TRVING

AND THE ATTORNEY GENERAL
The SUPERINTENDENT OF
PRISONS. ST. CATHERINE
DISTRICT PRISON. RESPONDENTS

IN THE MATTER OF AN APPLICATION BY NOEL
RILEY, ANTHONY FORBES, AND CLIFTON IRVING
UNDER SECTION 25 OF THE FIRST SCHEDULE TO
THE JAMA1CA(CONSTITUTION)ORDER IN COUNCIL
31962.

TAKE NOTICE that the Supreme Court will be moved on the 17th day of March,

1980 at 10 o'clock in the foreuoon, or soon thereafter as Councsel can be

heard, by the severcl Counsel on behalf of the abovenamed Applicants for the

/an
hearing of application by the said Applicants under Chapter 3 of the
Constitution of Jamaica that certain vrovisions of Section 14-24 thereof have

been, are being and/or are likely to be contravened in relacion to them and

that this Honourable Court do grant the following reliefs, namely:-

A Declaraticn that the execution of the said Applicants at
this time and in the circumstances leading up to and
surrounding the issue of the death warraats, would be
unconstitutional and illegal being contrary to Section 17
(1) of the said Constitution of Jamaica.
AND TAKE NOTICE that the ground of the applicants are:-
That the Applicants have been subjected to Torture and /or Inhuman and/or
Degrading Treatment within the meaning of and contrary to Secticn 17 (1)
of the Constitution of Jamaica, in that:-
(a) Their execution was delayed for a considerablce period of time., which delay
was significantly caused and/or contributed to be the "de facto'

suspension of the death panalty;

a.o../z



(b) the applicants were led reasonably, to believe and/or
strongly hope that their executions weould not be carried out by
virtue of:-
(i) " the aioresaid suspension of the death penalty
(ii) the fact that studies were undertaken into the
question of suspending the death penalty by the
National Security Committee of the House of
Representatives; and
(iii) the debates and resoiutions passed in the House
of Representatives and the Senate on the 30th
of January, 1979 and the 9th February, 1979.
AND TFURTHER TAKE NOTICE that upon the hearing of the said Application
the Applicants will rely, in support of the Motion herein upon
their Affidavits and sach other Supplementary Affidavits as may be

filed in further support hereof.

(Sgd.) Terrance Ballantyne
TERRENCE BALLANTYNE
ATTORNEY AT LAW FOR THE
APPLICANTS.

TG THE ATTORNEY GENERAL
79-83 Barry Street,
Kingston.

TO: SUPERINTENDENT OF PRISONS,

ST. CATHERINE DISTRICT PRISON,
Spanish Town,
St. Catherine.

FILED by TERRENCE BALLANTYNE, Atorney-at-Law of No. 11 Duke Street, Kingston,
Attorney-at-Law for and on behalf of the Applicants herein.



AFFIDAVIT IN SUPPORT OF MOTION

SUITE NO. M. 34 of 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEQOUS
BETWEEN 1. NOEL FILEY

2. ANTHONY FORBES

3. CLIFTON IRVING - APPLICANTS
AND i. THE ATTORNEY GENERAL
2, THE SUPERINTENDENT OF PRISONS,

ST. CATHERINE DISTRICT PRISON _ ~RESPONDENTS

IN THE MATTER OF AN APPLICATION BY NOEL
RILEY, ANTHONY FORBES, CLIFTON IRVING
under Section 25 (1) OF THE FIRST SCHEDULE
TO THE JAMAICA(CONSTITUTION) ORDER IN

COURCIL 1962,

I SYLVESTER MORRIS, Attorney-at-Law whose true place of
abode is 38 West Kirkland Heights, 5t. Andrew whose postal address 1s 1 Duke
Street, Kingstor make ocath and say as follows:-
1. That the Applicants ANTHONY FCRBES was convicted for:® Murder
at the Home Circuit Court on the 7th day cf March, 1975 and was sentenced
to suffer the renalty prescribed by law.
2. That the Applicant Clifton Irving was convicted for HMurder
at the Home Circuit Court on the 22nd day of March, 1976»and was sentenced to
suffer the penalty prescribed by law.
3. That I am informed and verily believe that the sentence of
the Court will be carried out sometime in eweek beginning the 28th day

of May, 1979.

.Contd. 2/
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4. That I mzke this Application in Support of a Motion for
mifer Saection 25 (1) of the First Schedule of the Jawaica {(Constitution)

Order in Counsel 1562.

Cworn to at Kingston )
)
on the 28th day of May, 1979 )
)
This day of May, )
)i Sgd. SYLVESTER MORRIS
197¢9. )

JUSTICE OF 4HE PRACE FOR THE PARISH
0F KINGSTON.

LiLEDY by Terrerce C. Ballantyne at No. 11 Duke Stmeet, Kingston, Attorney-at-lLaw

fur and on behalf of the Applicant.



AFFIDAVIT IN SUPPORT OF MOTION

SUIT NO. M. 34 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BETWEEX NOEL RILEY

ANTHORY FORBES

CLIFTON IRVING - APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT OF PRISONS,
Si. CATHERINE DISTRICT
PRISON ~  RESPONDENTS

IN THE MATTER OF AN APPLICATION
BY NCEL RILEY UNDER SECTION 25
(1) OF THE JAMAICA (CONSTITUTION)
ORDER IN COUNCIL 1962

I, NOEL RILEY, of no occupation whose present place of abode and
postal address is at Saint Catherine District Prisoun, Spanish Town
in the parish of Saint Catherine, the applicant in this cause make

oath and say as follows:-

1. On

ot

he 7th day of March, 1975, I was convicted at the Home
Circuit Court on z charge of Murder and was sentenced to suffer

death being the penalty prescribed by Law,

2., On the 23rd day of ¥February, 187% an application for leave to

appeal on wmy behalf was dismissed bty the Court of appeal of Jamaica.

3. 1 subsequently applied for special leave to appeal to Her
Majesty in Council and on the 18th day of July, 1978, the said

application was. refused by Her Majesty in Council.

4, T am presently in the . custody of the Superintendent of Prison in

charge of the Saint Catherine District Prison.

cesoedd2
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5. ©Since the date of my convicticn and particularly since the refusal

of my application for special leave as aforesaid. I have

been subjected to extreme psychological torture and anguish, resulting

in my physical and wental deterioration, and on the one hand being led

to hope that my execution would not be carried out as a result of the

"de facto™ suspension of Capital Punizhment since 1976 and the fact that on
and off since the 12th day of May, 1977 the House Committee om National
Security has been concidering whether to recommend to the House of
Representatives that a Committee be established to examine whether

Capital Punishment should be rotaineda, and, on the other hand not

knowing if and when a death warrant would bz issued ordering my execution.
g 2 mny

6. On the 18th day of Octdber, 1978, the said House Committee
recommended that there should be nc change in the existing law.
Following which the issuc as to whether the Death Penalty should
be suspended pending a detailed study onthe cffect of Capital
Punishment oa Society was decbated int the House of Representctives
on the 30th day of Janauvy 1979 and defeated by vote of twenty-

three votes to twenty.

7. TFollowing this debate the House of Representatives unanimously
adopted a resolution stating as follows:-

“Yhercas for sometime natioral consideration has been given
as to whether Capital Punishment should bte continued.

And whereas during tchat period of time many persons have

been awaiting execution following the completion uf all
steps for legal review of their sentence of death.

Be it resolved that this Honourable House recommend to

the Governor Gencral and Privy Council that the cases

of all persons now awaiting cxscution be reviewed.

[«

By reason of the foregoing I and other persons awaiting

execuiln were given cause to hope that our execution would
not be carried out.

9. On the 9th day of February, 1975, the Senate adopted a resolution
by ten votes to five votes that Capital Punishment be
suspended for eighteen months peuding a detailed study and assessment
/and psychological
and a report on the sociclogical effect of Capital Punishment

in today's Jamaica. As a result of the adoption of this resolution

SY)
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I was once again led to Lelieve and/or to hope that my execution
would not be carried out and that a committee would be established to

carry out such a study and assessment.

10, I am informed and verily believe that consequent upon the
adoption of the aforesaid resolution, the Minister of Justice is

in the process of establishing such a Committee.

11. I am also informed and verily believe thgt it is intended,

in the wvery near future to table a bill in the Senate for the
sugpension of the death sentence as a form of punishment.

12, 1In the light of the paragraphs nine and ten above there is a
strong possibility that the death penalty will be suspended pending a
report of the Committee and the result of the Bill to be tabled

and having regard to the irrevocable nature of the death penalty,

my execution which was scheduled for the 29th day of May, 1979,

and which has been stayed as a result of the motion would be cruel
aad inhuman in that it would irrevocably deprive me of the benefit
outcome of the aforesaid measures.

13. I make this application in support of a motion for a declaration
under section 25 of the Jamaica:. {Constitution) Ordor in Council 1962
that my execution at this time would be contrary to Section (1) of

the said Constituticn and illegal.

SWORN TO AT SAINT CATHERINE DISTRICT PRISON)

in the Parish of Saint Catherine )
(s). N. Riley
this 4th day of June, 1979 ) NOEL RILEY
APPLICANT
BEFORE ME ;-
(8). D.Ryan

SUPERINTENDENT ST. CATHERINE
DISTRICT FRISON

This Affidavit is filed by Terrnce ﬁallantyne, of No. 11 Duke Street,
Kingston, Attorney~at-Law for and/ P2half of the abovementioned
named Applicant.



SUPPLEMENTARY AFFIDAVIT
IN SUFPORT COF MOTION

SUIT NO. M. 34 OF 1879

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.

IN MISCELLANEQOUS.

BETWEEN NOEL RILEY

ANTHONY FORBES

CLIFTON IRVING ~ AFTLICANTS
AND THE ATTORNEY GENERAL
AND THE SUPERINTENDENT OF

PRISONS, ST, CATHERINE

DISTRICT PRTSON. ~ BEESPONDENTS

ICATION BY NOEL
1) OF THE JAMAICA
COUNCIL 1962,

IN THE MATTER OF AN APPL
RILEY UNGER SECTION 25 (
(CONSTITUTION) ORDER IN

I, NOEL RILEY of mno occupation whose present

5
place of abode and Postal address is at Saint Catherine District Prison, Spanish
Town, in the Parish c¢f Saint Catherine, one of the Applicauts in this

cause make oath and say as follows:-

1. That during my stay at the above-mentioned Prison I have

become aware, through daily newspaper, of the debates in Parliament

with respect to the questions raised on Capital Punishment.

2, On the 31st day of January, 1579, the Daily Gleaner

at pages 1 and 15 published excerpts of the Horourable Hugh Small's

Speech in moving the resolution for the review of the cases of persons

awaiting execution, in which he is reported as having said that in all



the circumstances since Parliament had given them some sense of

hope it would be callous to proceed with a mass execution without

recommending a review of their cases. A copy of pages 1 and 15 of
hl

the Daily Gleaner dated the 3ist day of January, 1979, is now produced and shown

to me and is marked N.R. 1.

3. That on the 4th day of Tebruary, 1879

the Sunday Gleancr at pages 12 and 23 published excerpts of the
Honourable Prime Minister's Speech in Parliament in support of the
Resoluticn recommending a review of the cases of the persons

awaiting execution in which he is reported to tave said:-

"It would be callous. cruel and unusual
punishment for those 79 now to face the
restoration of Capital Punishment which
had been suspended while Parliament

studied the gquestion.’

4. I am informed and verily believe that

since the filing of the lHotice of Motion herein the Minister of
Justice has established a committee to "consider and report within

a period of 18 months whether liability under the Criminal Law in
Jamaica to suffer death as z penaltv for murder should be abolished,
limited or modified, and if so to what extent, by what means and for
how long and under what conditions, persons who would otherwise have
been made to suﬁfer Capital Punishment should be detained and what changes
inthe existing Law and the penal systeam would be required."

In support hereof I hereby attach herewith asg exhibit a copy of
page one (1) of the Daily Gleancr of the 8th day of June, 1979.

merked N.R. 2.

ceiesoeoss/3
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I am informed and verily believe that the Report

7

of the Commission of Enquiry into incidents which occurred at Saint

Catherinpe District Prison in 1974 stated at paragraph & of the said

report which was entitled "Interim Report:-

"During the course of the week which commenced
on March 14. 1975, we leavrnthat warrants authorising
tile execution of four of the condemned men had
been issued. These cxecutions wore scheduled teo
take place on March 25 and 26, 1975. On March 24,
1975, we made representations for these executions
to be stayed until our report had beern submitted,
We were informed on that evening that & brief rospite
had been granted and the executions re-schedaled
for April 2nd and Zrd, 1675. Since we had not yet
examined the particular caseg and circumstances of
those foir nen, we proceeded immediately to comncen~
trate our attention irn that direction. As a result
we submitted cor Interdim Report im April 1, 1975,

and subsequently learnt unofficiaily that a stay

-y

had

T

seen granted for an unspecified period.
The Commission was gratified by this deecision, .
particularly as the conduct of any executions before
the completion of our inguiry and submission of our
Report would have greatly embarassed us, and would

probably have made it impossible for us to complete

the due executrion of ocur Commission.

uoouuo°/4
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6. This Supplementary Affidavit is in Support of

Motion filed on my behalf on the 4th day of June, 1979.

SWORN to at SAINT CATHERINE DISTRICT PRISON)

in the Parisihi of Saint Catherine )

this 11th day of June 1979 ) {(§). Noel Riley
NOEL RILEY
APPLICANT

BEFORE ME:-

SUPERINTENDENT ST. CATHERINE

DISTRICT PRISON.

This Affidavit is filed by TERRENCE BALLANTYNE, of 11 Duke Street,
Kingston, Attorney-at-Law for and on behalf of the abovementioned
Applicant.

11



AFFIDAVIT 1IN SUPPORT OF MOTION

SUIT Ho. M. 34 of 1579

IN THE SUPREME CCURT OF JUDICATURE OF JAMAICA

IN MISCELLANECUS

BETWEEN HOEL RILEY

ANTHONY FORBES

CLIFTON IRVING APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT OF
PRISONS, ST. CATHERINE
DISTRICT PRISON RESPONDENTS

IN THE MATTER OF AN APPLICATICN

BY ANTHONY FORBES UNDER SECTICH 25

{1} OF THE JAMAICA (CONSTITUTION)

ORDER IN COUNCIL, 1962.
I, ANTHONY FORBES, of no occupatiown, whose present place of abode and post-—
al address is Saint Catherine District Prison, Spenish Town in the Parish
of Saint Catherine the Applicant in this cause make oath and say as
follows:~
1. On the 7th day of March, 1575, I was convicted at the Home

Circuit Court on a charge of MHurder of Horatio Henry and was

1

sentenced to death being the penalty prescribed by law.

2, On the 23rd day of February, 1976 an application for leave

to appeal on my behalf was disaissed by the Court of Appeal when

my Counsel informed the Court that be was unable to advance any
argument on my behalf.

3. The Applicant did nct apply for leave to Appeal to Her

Majesty in Ccunsel.

4. I am presently in the Custody of the Superintendent of Prisons
in charge of the Saint Catherine District Prison.

5. For the past four (4) vears and two (Z2) months after my conviction
I have been an inmate on death Bow at the above mentioned prison and in
particular for the last three (3} years and three (3) months been
subjected to extreme psychological toriure and physical and mental
detericratioh resulting on the one hand from the uncertainty and
considerable delay fecllowing the determination of my appeal.

And cn the other hand being led to hope that my execution
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would not be carried out as a result of the "de facto" suspension of Capital
Punishment since 1%76 and tha fact that on and off since the 12th day of May,
1977 the llouse Committee on National Security had been considering whether to
recommend to the House of Representatives that a committec be established to

examine whether Capital Punishment should be retained, and, on the other hand

/and

not knowing if when a death warrant will be jssued ordering my execution.
6. On the 18th day of Octeber. 1978 ti:e said Housae Committec recommended
that there should be no change in the existing Law. Following which the issue
was to whether the Death Penalty should be suspended pending a detailed study
on the effect of Capital Punishment on society was debated in the House of
Representatives on the 30th day of January, 1579 and defecated by a vote
of 23 wotes to 20 votes.
7. Following this debate in the Housce 0f Represcntatives unanimously
adepted a resolution stating as follows:-

WHEREAS for sometime national consideration has been

'givcn as to whether Capital Punishment should be continued

AND WHEREAS during that period of time many persons have been

awaiting execution following the completion of all steps for

local review of their sentence of dcath.,

Be it resolved that tiiis Henourable Heuse recommend tu the

Governor General and Privy Council that the cases of all persons

now awaiting execution be revicwed,
8. By reason oif the foregeing Iand other persons awaiting execution
were given cause to hope that cur execution would not be carried out.
9, On the Sth day of February, 1879 the Senate adopted a resolution
by 10 votes to 5 votes that Capital Punishment be suspended for 18 months
pending a detailed study and assessment and report on the sociological and
psychological cffect of Capital Punishment in today's Jamaica. As a result of
the adoption of this resclution I was once again led to beliceve and/or hope
that wy execution would zot be carried out and that a committee would be
established to carry cut such study and assessment.
10, I an informed and verily belicve that consequent upon the
adopticn of the aforesaid rescluticn, the Minister of Justice
is in the process of establishipg such a committee.

veevevsosansd3
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11. I am also informed and verily believe that it is intended

in the very near future & bill wiil be tabled in the Senate for the
Suspension of the death semntence as a form of punishment.

12, In the light of paragrapghs 9 & 10 abcocve there is a strong
possibility that the death penalty will be suspended pending the
report of the committee and the result of the bill to be tabled,and
having regard to the irrevocable nature Ofthe death penalty my
execution which was scheduled for the 29th day of May, 1979 and which
has bheen stayed as a result of my dotion, would be crucl and inhuman
inthat it would irrevocably depriva me of the benefit outcome of the
aforesaid measures.

13, I make this Application in support of a motion for a declara-
tion under section 25 of the Jamaica (Constitution) Order in Council ,
1962 that my execution at this time would be contrary to section 17

(1) of the said constitution and illegal.

SWORN TO AT the Said Saint Catherine District Prison)
inthe Parish of Baint Catherinc )
This 4th day of June 1979 J

BEFORE, ME:-

(s). D. Ryan __ (S} . ANTHONY ¥ORBES
SUPERINTENDENT OF SAINT ANTHONY FORBES
CATHERINE DISTRICT PRISON APPLICANT.

This Affidavit is filed by Terrence Balliantyne, Aitorney-at Law of
No. 11 Duke Street, Kingston, Attorney-at-Law for and on behalf of
the Applicant.
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SUPPLEMERTARY AFFIDAVIT
IN SUTICKT OF MOTION

SUIT ®C. M. 34 of 1976
IN THESUPREME COURT OF JUDICATURE O JAMAICA

IN MISCELLANEOUS.

BETWEEN NOEL RILEY

ANTHONY FCRRLS

CLIFTON IXVING -~ APFLICANTS
AND THE ATTORNEY GENERAL
AND THE SUPERINTENDENT OF PRISONS

ST. CATUERINE DISTRICT PRISON - RESFONDENTS

1IN THE MATTER OF AN APPLICATION
BY ANTHONY FOKBES UNDER SECTION
25 {1) OF TBE JAMAICA (COHSTITUTLICH)
OKRDER 1IN COUNCIL 1962,
I, ANTHONY FOLBES of no occupation whosc present
place of abode and postal aderess is the Szint Catherine District

Prison, Spanish Town, in the Parish of Saint Catherine, oune of the

Applicants in this causc make oath and say as follows:~

1. That during wuy stay at the ahove mentioned Prison
I have become aware, through the daily newspapers. of the debates in

Parliament with respect to the quzstions raised oa Capital Punishment.

2. On the 3ist dav of January, 1975 the Daily Gleaner
at pages 1 and 15 published excerpts of the Honvurable Hugh Small's
Speech in moving the rescolution for the raview of the cascs of
persons awaiting exccution, in which e {s reported as having said
that in all the circumstances since Parliament had given them sonme
sense of hope it would be callous to proceed with a mass exccution
without recommending a review of their cases. A copy of pages 1 and
15 of the Daily Gleaner dated 31lst doy of January, 1979, is now

produced and shown to me and is marked N.R, 1 .
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3. That on the 4th day of February, 1279 the Sunday
Gleaner at pages 12 and 23 published excerpts of the Honourable Prime
Minister's Speech in Parliament in support of the resolution recommend-
ing a review of the cascs of the persons awaiting execigion in which

he is reparted to have said:-

"It would be callous, cruel and unusual

punishment for those 79 now to face the

restoration of Capital Punishment which had

been suspended while Parliament studied the

question."
A copy of pages 12 and 23 of the Sunday Gleaner dated the 4th day of
February, 1979 is now produced and shown to me and marked N.R. 2.
4, I am informed and verily believe that since the filing
of the Notice of Motion herein the Minister of Justice has established

[}

a committee to consider and report within a period of 18 months
whethey liability under the Criminal Law in Jamaica to suffer dezth as
a penalty for murder should be abolished, limited or modified, and -
if so to what extent, by what means arnd for how long and under what
conditions persons who would otherwise have been made to suffer
Capital Punishment should be detained and what changes in the x .sting
Law and the penal system would be required.”

In support hereof I hereby attach herewith as exhibit a copy of page
one (1) of the Daily Gleaner of the &th day of June, 1679 marked

N.R.3

A & |
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5. I ant informed and verily believe that the Report

of the Commission of Enquiry into incidents which occurred at the

Sazint Catherine District Prison in 1974 stated at paragraph & of the

said report which was entitled "'Interim Report" the following:-
"During the CUTSC ofF the Qeek which commenced
onn March l4th, 1575, we learnt that warrants
authorising the execution of four of the condemned
men had been issued, These executions were sche-
duled to take place on March 25 and 26, 1975. On
March 24, 1575, we made representations for these
executions to be stayved until our Keport had been
submitted. We were informed on that evening that a
brief respite hac been granted aﬁd the executions
re-~scheduled for April 2nd and 3rd, 1975, Since
we had not yet examined the particular cases and
circumstancesg. of these four men, we proceeded
immediately to concentrate our attention im that
direction. As a result we submitted our Interim
Report on April 1, 1975, and subsequently learnt
unofficially that a stay bad been granted for an
unspecified period. The (jommiss.ior_was gratified
by this decision, particularly as the conduct of
any executions before the completion of our Report
would have greatly embarassed us, and would
probably have made it impossible for us to complete
the due execution of our Commission.

6. This Supplementary Affidavit is in support of a moticn

filed on my behalf on the 4th day cf June 19789,

SWORYN to at the SAINT CATHERINE DISTRICT PRISON

in the Parish of Saint Catherine

this 11th day of June, 1979 (Sgd) . Anthony Forbes

ANTHONY FORBES
APPLICANT

BEFORE MIE:

(Sgd.)
SUPERINTENDENT, ST. CATHERINE
DISTRICT PRISON

=

CE BALLANTYNE of 1lDuke Street, Kingston,

This Affidavit is filed by TERRE
i of the abovenamed Applicant.

Attorney-at~Law for and on behal

rh 2
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AFFIDAVIT IN SUPPORT OF MOTION

SUIT NO. M. 34 OF 1979
IN THE SUPREME COURT OF JUDICATURE GF JAMAICA

IN MISCELLANEOUS

BETWEEN NOEL RILEY

ANTHONY FORBES

CLIFTON IRVING -  APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT OF PRISONS
ST. CATHERINE DISTRICT PRISON - RESPONDENT

INTHE MATTER GF AN APPLICATION
BY CLIFTON IRVIKG UNDER SECTIOK 25 (1)
CF THE JAMAICA (CONSTITUTICN)

ORDER IN COUNCIL, 1962.
I, CLIFTON IRVING, of no occupation, whose present place of abode
and'postal address is Saint Catherine District Prison, Spanish Town
in th.eParish of Saint Catherine make oath and say as follows:-
1. On the 22nd day of March, 1975 I was convicted inthe Home Circuit
Court for the Muder of Vernon James and was sentenced to death, being
the panalty prescribed by Law.
2. An Application to appeal on my behalf was heard by the Court
of Appeal on the 15th to the 18th day of November 1976 and from
the 13th to the 17th day of December, 1976, and was dismissed on
the 10tk day of Januvary, 1977.
3, My Attcrney-at-Law wrote to Solicitors in London reguesting
their assistance to obtain leave for me to appeal to lier Majesty
in Council.
4, I am informed and verily believe that this appeal was abandoned
in October, 1978.
5. I am presently in the custody of the Superintendent of Prison
in charge of the Saint Catherine District Prison.
5. Since the date of my conviction, and in particular since my
application for special leave to appeal to Her Majesty in Council

was abandoned I am subjected to extreme psychological
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torture and anguish resulting in my physical and mental deterioration
on the one hand being led to hope that my execution would not be carried
out as a result of the ''de facto" suspemsion of capital punishment since
1976 and the fact that on and off since the 12th day of May, 1977, the House
Committee on National Security had been considering whether to recommend to
the House of Representativez that a Committee be established to examine whether
Capital Punishment should be retained, and on the other hand, not knowing if
and when a death warrant would be issued ordering my execution.
7. On the 18th day of October, 1978 the said House Committee recommended
that there should be no change in the existing law. Following which the issue
as to whether the Death Penalty should be suspended pending a detailéd study on the
effect of Capital Punishment on Society was debazted in the House of Répresenta-
tiﬁes on the 10th day of Januaryv, 1979, and was defeated by a vote of 23 votes
to 20 votes.
8. Following this debate the House of Representatives unanimously adopted
a resolution stating as follows:-

WHEREAS for somcitime national consideration has been given

as to whether capital punishment should be continued.

AND WHERFAS during that period of time many persons have

been awaiting execution following the completion of all steps

for legal review of their sentence of death be it resolved that

this Honourable House recommend to the Governor General and Privy

Council that the cases of all persons now awaiting execution be reviewed.
9. By reason of the foregoing I and other perscens awaiting execution
were given cause to hope that our executions would not be carrvied out.
1C. On the 9th day of February, 1979 the Senate adopted a resolution by
10 votes to 5 votes that Capital Punishment be suspended for 18 months pending’
a detailed study and assessment and report on the sociological and psychologi-
cal effect of capital punishment din teday's Jamaica. As a resalt of the
adoption of this resoluticn I was ouce again led to believe and/or to hope
that my execution would not bte carried out and that a committee would be

established to carry out such study and asgessment.

11. I am informed and verily believe that consequent upon the adoption

of the aforementioned resclution,; - .the Minister of Justice is in the process
of establishing such a committeec.

12. I am alsc informed and verily believe that it is intended in the very

3
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~guspension of the death seuntence as a form of punishment.

13, Inthe light of paragraphs 9 and ten above there is a strong
possibility that the death penalty will be suspended during the
report of the Committee and the result of the Bill to be tabled,

and having regard to the irreversiblenature of the death nenalty

my execution which was scheduled for the 30th day of May, 1979

and which has been stayed as a raesult of my motion, would be

cruel and inhuman in that it hculd irrevocably derrive me of the
benefit of a favourable outcome of the aforesaid measures.

14. I mauke this application in support of a motion for a declara-~
tion under Section 25 of tha Jamaica (constitution) Order in Council
1962 that my execution at this time would be contrary to Section

(17) (1) of the said Constitution and illegal.

SWORMN TO AT Saint Catherine District Prison )

inthe Parish of Saint Catherinec )

this 4th day of June, 1979 ), (Sgd.) Cliften Irving
CLIFTON IRVING
APPLICANT

BEFORE ME:~

(s). D. RYAN

SUPERTHITENDENT CF SAINT CATHERINE

DISTRIE, PRISON.

This Affidavit is filed by Terrence Ballantyne, Attorney~at-Law of
No. 11 Duke Street, Kingston, Attorney-at-Law for and on behalf of the

Applicant.
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SUPPLEMENTARY AFFIDAVIT
T SUTPCORT OF 'OLION

SUIT RG. . 34 of 1873

IN THE SUPREME COURT OF JUDICATURE OR JAMAICA
IN MISCELLANEOUS
BETWEEN NCEL RILEY
ANTHONY FORBES
CLIFTON IRVING - APPLICANTS
AND THE ATTORNEY GENERAL
AND THE SUPERINTENDENT OF

PRISCNS, 5T. CATHERINE
DISTRICT PRISON - RESPONDENTS

IN THE MATTHER OF AN APPLICATION

oY CLIFTON TRVING UNDER SECTION

25 (1) OF THE JAMAICA (CONSTITUTION)
ORDER IN COUNCIL 1662.

I, CLIFTO® IRVING of no occupation whose present place
of abode and postal address is at Saint Catherine District Prison, Spanish
Town, Saint Catherine cone of the appiicants in this cause, make oath and

say as follows:-

1, That during my stay at the & ove mentionsd Prison
I have become aware, through the Daily Newspaper of the debates in

Parliament with respect to the guestions raised on Capital Punishment.

Z, Onthe 3ist day of January, 1979, The Daily

Gleaner at pages 1 and 15 published excerpts of the Honourable Hugh Small's
Speech in moving the resclution for the review of the cases of persons
awaiting exccution, in which he is reported as having said in all the
circumstances since Parliament had given them some sense of hope it

would be callous to proceed with a mass executlon without recommending

a review of their cases. A copy of pages 1 and 15 of the Daily Gleaner
dated the 31st day of January, 1377 is now produced and shown to

me and is marked W.R. 1.
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3. That on the 4th day of February, 1979 the
Sunday Gleamer at pages 12 and 23 published excerpts of the Honourable
Prime Minister’s speach in Pariiament in support of the resolution
recommending a review of the cases of the persons awaiting execution
in which he is reported to have said:-
"It wculd be callous, cruel and unusual
punishment for those 79 now to face the
restoration of Capital Punishment which has been
suspended while Parliament studied the question."
A copy of pages 1Z add 23 of the Sunday Gleaner dated the 4th day

of February, 1979 is now produced and shown tc me and marked N.R. 2.

verily i . L.
4, I am informed and believe that since the filing

of the Notice herein the Minister of Justice has established a committee
to consider and report within a period of 18 months whether 1iability
under the Criminal Law in Jamaica to suffer death as a penalty for
Murder, should he abolished, limited or modified, and if so to what
extent, by what wmeans and for how long and under what conditions,
persons who would otherwise have been made to suffer Capital

Punishment should be detained and what changes in the existing law and
the penal system would be required.'" In support hereof I hereby

attach herewith as exhibit a copy of Page one (1) of the Daily Gleaner

of the 8th day of June, 1979, marked N.R. 3 .

ceeoerese/3
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5. 1 an informed and verily believe that the Report of the
Commission of Enquiry into incidents which occurred at Saint Catherine
District Prison in 1974 stated at paragraph €& of the said report which was
entitled "Interim Report™ the following:-

"During the course of the week which commenced

on March 14, 1975, we learnt that warrants authorising

the execution of four of the condemned men had been .

issued. These executions were scheduled to take place on
March 25 and 26, 1975. On March 24, 1975, we made represent-
ations for these cxecutions to be stayed until our Report
had been submitted. We were informed on that evening that
a brief respite had been granted and the executions re-
scheduled for April 2nd and 3rd, 1975. Since we had not
examined the particular cases and circumstances of these
four men, we proceeded immediately to concentrate our
attention in that direction. As a result, we submitted
our Interim Repurt on April 1, 1975, and'subsequently
learnt unofficially that a stay had been granted for an
unspecified period. The Commission was gratified by this
decision particularly as the conduct of any executions
before the completion of our Report would have greatly
embar assed us, and would probably made it impossible

for us to complete the due execution of our

Commission.

6. This Supplementary Affidavit is in support of Motion

filed on/behalf on the 4th day of June, 1979.

SWORN TC AT SAINT CATHERINE DISTRICT PRISCN)

inthe Parish of Saint Catherine )

this 11th day of June 1979 ) (5gd; Ciifton Irving
CLIFTON IRVING
APPLICANT

BEFORE ME:-

(SGD) . D. RYAN

SUPERINTERDENT OF SAINT CATHERINE

DISTRICT PRISON

This Affidavit is filed by TERRENCE BALLANTYNE, Attorney-at-Law of 11
Duke Street, Kingston, Attorney-at-Law for and on behalf of the Applicant.



AFFIDAVIT COF NEVILLE HAIG SMITH

SUIT RO. m.34 of 1879
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEQUS

BETWEEN NOEL RILEY

ANTHEONY FORBES

CLIFTOR IRVING - APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT GF PRISONS,
ST. CATHERINE DISTRICT PRISON -~ RESPONDENTS

INTHE MATTER OF AN APPLICATION
BY NOEL RILEY under Section 25
(1) of the Jamaica (Constitution)
Order in Council 1962.

I, NEVILLE HAIG SMITH, of 9 Glendon Circle, Kingston é in the Parish of

Kingston, do hereby make oath say as follows:-

i, I am the Governor-General's Secretary and as such Secretary of the
Privy Council,

2, In my capacity as Secretary to the Privy Council I receive petitions
and representations made on hehalf of condemned prisoners in counection
with the exercisc of the Prerogative of Mcrey.

3. In the case of Hcel Riley and Anthony Forbes, the Legal Aid Clinic
by letter dated the 17th November 1978 wrote to the Governor-General

in comnection with the exercise of the Precrogative of HMercy stating

inter alia, that the Clinic "intend then to forward the Petition for
Mercy on behalf of Noel Riley as scon as this can bz done. Inthe case

of the Co-defendant Anthony Forbes, we do not intend to pursue an appeal
to the Privy Courcil in England.™

4. In the case of Clifton Irving, his Attorney by letter dated the 15th

November. 1978 informed the Privy Council that the Petition for Leave to

Appeal will no longer be proceeded with."

5. It is the practice of the Privy Council to await the exhaustion or

abandonment of all appeals to the Courts before the final determination of

the question of whether the Prerogative of Mercy should be exercised.

&. In the case of Noel Riley, Anthony Forbes and Cliftomn Irving, the

final determination was made after ths communications received from

croseaesl2
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their Attorneys in Wovember, 1978 and referred to in this paragraph.
7. Inthe case of Elijah Beckford, a Petition on hie behalf for Mercy
was submitted to the Local Privy Council oa 4th March 1977 and was considered

/Local X )
and rejected by the Privy Council on the 15th Hovember 1977,

8. Ti:at subsequent to 15th November, 1977 a further undated Petition was
submitted by Elijah Beckford and this was further considered by the Local Privy
Council and rejected on 24th April, 1579,
9. That in the case of Errol HMiller two Petitions on his behalf for Mercy
were submitted to the Local Privy Council ore in February, 1977 and one again
on 4th March, 1%977. Both were considered and rejected by the Local Privy
Councii on 15th November, 1977.
10. That the executions of Noel Riley, Anthony Forbes and Clifton Irving
were scheduled to be carried cut on 29th May, 1979, while that of Elijah
Beckford and Ervol Miller were scheduled for 12Zth June, 197%.

the

11. A copy of letter mentioned and referred to in paragraph 3 is attached

bereto and marked “AY for identity.

SWORN to at Gordon House
in the Parish of Kingston
thig 1ith day of March, 1480
before me:
{Sgd) Neviile H. Smith

Sevosvaeoosscacusascos NEVILLE HAIG SMITH
JUSTICE OF THE PEACE

THIS AFFIDAVIT is filed by the Director of Siate Proceedings, 79-83 Barry
Street, Kingston, Attorney-at-Law for and on behalf of the Respondents.



AFFIDAVIT OF ROY ANTHONY JONES

SUIT NO, 34 of 1679

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS
IN THE MATTER OF AN APPLICATION
BY NOEL RILEY, ANTHONY FORBES and
CLIFTON IRVING = under section 25
(1) of the Jamaica {Constitution)
Order in Council 1%62.

I, ROY ANTHONY JONES, Attorney-at-Law, with offices at 31k

Olivier Place, Kingston , do hereby make oath and say as follows:-—

i. I live and reside at > East Path, Calabar Mews, Kingston 10

in the parish of Saint Andrew and my postal address is 31% Olivier Place
Kingston.

2. On the 30th of January, 1579 1 was present at the House of
Representatives during the debate on the suspension of Capital Punishment,

3. I heard the speech of the Prime Minister, Honourable Michael
Manley in support of the Amendment to the resolution which amendment called

for the suspension of capital punishment pending a detailed report of its
scciological and psychological effect on Jamaican society.

4, I have giace received a proof of Hansard of the Prime Minister's
Speech made in that debate which accurately represents the aforesaid Speech and
I attach hereto as Exhibit &, a photocopy of the said proof.

5. I was also present and heard the speech of the Minister of
Youth and Sports, the Honourable Hugh Small, in that debate on the aforesaid
date, and following the approval of the rescolution that capital pumishment be
retained by a vote of 24 to 19 votes,; I heard the Honourabie Hugh Small move a
resolution recommending the review of the cases of all persons awaiting
execution following the completion of all steps for the legal Yeview of

their sentences,

6. I also heard the Speech of the said Minister of Youth and
Sports in suppprt of the aforesaid resolution which was unanimously adopted.
7. I have since received a copy of the precf of Hansard of the

Honourable Hugh Small’s speech in relation to the resolution referred to in

.ewoo‘/z



paragraph 6 hereof which accurately represents the aforesaid speech, and I

attach hereto as Exhibit B a photocopy of the said proof.

SWORN TC AT 31% Olivier Place

sztheParish of Xingston
this 1lth day of June 1979

{SGD.) R.A. Jones

ROY ANTHONY JONES

(Sgd.) R. Thwaites
Q@ 8 0 0 0 Q0 ¢ OG0 0 3 ¢ 0608 3 AL OGO G OO0

JUSTICE OF THE PEACE"

Filed by Terrence Ballantyne, Attorney-at-Law of No. 11 Duke Street,
Kingston, Attorney-at-Law for3nd on bewalf of the Applicant.
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SUPPLEMENTARY ATFFIDAVIT OF

FRANK ¥WIGHT IN SUPPORT OF

NOTICE MOTIOM

SUIT NO. M. 34 of 1379

INTHE SUPREME COURT CF JUDICATURE OF JAMAICA

' IN MISCELLANEOUS

BEWTEEN NOEL RILEY
ARTHONY FORBES
- CLIFTON IRVING - APPLICANTS
AND THE ATTORNEY GENERAL

SUPERINTENDENT OF
PRISONS, ST. CATHERINE
DISTRICT PRISON -~ RESPONDENTS

INTHE MATTER OF AN APPLICATION
BY NOEL RILEY. ANTHONY FOKEES AND
CLIFTON IRVING 25 (1) OF THE JAMATICA
(CONSTITUTION) ORDER IN COUNCIL 1962
I, FRANK KNIGHT, being duly sworn make oath and say as fcllows:=
1. That I reside and have my true place of abtode at 3

Armon Jones Crescent, in the Parish of Saint Andrew, and my postal

address is Kingston 6, inthe Parish of Saint Andrew.

2. That I am a member of the Roval College of Psychiatrists
and have been practising since 15€3. I have been a Censultant

Psyct atrist since 1968, and I am currently Senior Lecturer at the
University of the West Indies and a Consultant Psychiatrist at the
University of the West Indies Hospital.

3. That on the 14th day of August, 1979, along with Dr.
FREDERICK ° Hicklding, I examined Moel Riley. Anthony Forbes and Clifton
Irving at the Saint Catheriue District Prison in the Parish of Saint
Catherine, with a view teo assess the extent to which their mental health

had been affected by the de facio suspension cof the death penalty, by
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postponements in carrying out the death penalty on them, by public

debate on the matter of Capital Punisiment, by recommendation about
Capital Punishment, and reports of the above mentioned examinations

were completed on the 17th day of January, 193C:; a copy of these

reports along with a commentary on the reports are now produced and shown

to me and marked ¥.K. 1, F.K. 2, F.X. 3, and F.K. 4.

J/

4, That the commentary to the reports were jointly prepared and agreed
Dr. F.W. Hickling and myself but was not signed by him because of his

departure from the Island before it was typed.

That T make this Affidavit in support of & Notice of Motion filed by the

Applicants.
Sworn to at 31% Clivier Palce )
inthe Parish of Kingston )
this 13th day of March, 1989 7
Betore me: )]
)
)
)
)
JUSTICE OF THE PEACE for the FRANK KNIGHT

Parish of :

Filed by TERRENCE BALLANTYNE, of No. 11 Duke Street, Kingston, Attorney-at-Law
for and on behali of the Applicant s herein.



SUIT NO. M, 34 OF 197¢

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS
BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTON IRVING ~ APPLICANTS
AND THE ATTORNEY GENERAL

SUPERINTENDFNT OF PRISONS
ST. CATHERIKE DISTRICT PRISON - RESPONDENTS

THis is the paper writing marked F.K. 1 referred te in the Affidavit

of FRANK KNIGHT, sworn before me in this Motion cn the 13th day of March, 1980.

(5gd.) Ronald G. Thwaites
JUSTICE OF THE PEACE FOR THE
PARISH CFP KINGSTON.
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SUIT HO. W. 34 OF 1979

INTHE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS
BETWEEN NCEL RILEY
ANTHONY FORBES
CLIFTON IRVING - APPLICANTS
AND THE ATTORNEY GENERAL
SUPERINTENDENT OF FRISONS

ST. CATHERINE DISTRICT
PRISON - RESPONDENTS

This is the paper writing marked ¥.K. 2 referred to in the Affidavit of

FRANK KNIGHT, sworn befcre me in this Motion onthe 1 th day of March, 1980.

(SGD.) Ronald G. Thwaites

JUSTICE OF THE PEACE FOR THE PARISH
OF KINGSTON.



SUILT NC. M. 24 OF 1979

IN THE SUPREME CCURT OF JUDICATURE OF JAMAICA
IN MISCELLANEQUS
BETWEEN NOEL RILEY
ANTHCOHY FORBES
CLIFION IRVING ~ APPLICANTS
AND TEE ATTORNEY GENERAL
SUPERINTENDENT OF PRISONS

ST. CATHERINE DISTRICT
PRISON ~ RESPONDENTS

This is the paper writing marked F.K. 3 referred tc in the Affidavit of

FRANK KNIGHT, sworn before me in this Motlon on the 13th day of March, 198C.

(Sgd.) Romald G. Thwaites

JUSTICE OF THE PEACE FOR THF PARISH
OF KINGSTON.
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NOTIicy 0F MOTION

SUIT fHo. M. 34 OF 1379

INTHE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BEIWEEN ELIJAE BECKFORD
ERROL MILLER - APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPRERINTENDENT OF
PRISONS, ST. CATHERINE
DISTRICT PRISON. - RESPCNDENTS

IHTHE MATTER OF AN APPLICATION BRY
ELIJAH BECKFORD AND ERROL MILLER UNDER
SECTICON 25 OF THE FIRST SCHEDULE TO
THE JAMATCA (CONSTITUTION) ORDER IN
COUNCIL 1962.

TAKE NCTICE that the Supreme Court will be moved on thelfth day of March

1980 at 10 o’clock inthe foremoon, or so scon therszafter as Counsel can be

heard, by the several Counszl on behalf of the above named Applicants under

Chapter 2 of the Constituticn of Jamzica that certain provisions of Section

14 - 24 thereof have been, are being - and/or are likely to be contravened in
relation tc them and that this Honourable Court do grant the following

reliefs, namely:~

A DECLARATION that the execcuticn of the

said Applicants at this time and in the

circumstances leadinz up to and

surrounding the issue of the death warrants,

would be uncomstitutional and iliegal being
o 3 o . 1

contrary to Section 17 (i) of the said

Constitution of Jumaica.
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AND TAXE NOTICE that the Ground of the Application is:-

That the Applicants have been subjected to Torture and/or
inhuman and/or Degrading Tveatment within the meaning of

and contrary to Section 17 (1) of the Constitution of Jamaica,

in that:-

(a) Their execution was delayed for a considerable
period of time, which delay was significantly caused and/or
contributed to by the "de facto” suspension of the death

penalty, and

(b The Applicants were led reasonably, to believe,
and/or strongly hope that thelr executions would not be carried

out by virtue of -~

(i) the aforesaid suspension of the death penalty
(ii) the fact that studies were undertaken into
the question of suspending the death penalty

by the Hational Security Committee of the

Hous¢ of Representatives, and
(1ii) the debates and resolutions passed in  the
House of Zepresentatives and the Senate on the 30th
of January, 1979 and the 9ik February, 1979.
AND FURTHER TAKE NOTICE that upon the hearing of the said Application
the Applicants will reply, in support of thc Motion herein upon their
Affidavits and such other Supplementary Affidavits as may be filed in
further support hereof.
(5gd.) Terrencc Ballantyne
TERREHCE BALLANTYNE

ATTCRNEY~AT~LAW FOR THE
APPLICANTS

TO: THE ATTORNEY GENERAL
79-83 Barry Street,
Kingston.

5t. Catherine Distri
Spanish Town,
ST, CATHERINE.

TO: SUPERINTENDENT CF PRISBONS
ct

Filed by Terrence Ballantyne., Attorney-at-Law »f No. 11 Tuke Street,
¥ingston, Attorney-at-Law for and on behalf of the
Applicants herein.



AFFIDAVIT 1IN SUPPORT OF MOTION

SUIT NO. M. 34 OF 1979
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

It MISCELLANEOUS

BETWEEN 1. ELIJAH EECKEORD

2. ERROL MILLER APPLICANTS
AND i. THE ATTORWEY GENERAL

Z, THE SUPERINTENDENT

ST. CATHERINE DISTKICT PRISON
RESPONDENTS

IN THE MATTER COF AN APPLICATION BY
ELIJAH BECKFORD under Section 25 (1)
of the Jamaica (Constitution) Order in
Council 1962,
I, ELIJAH BECKFORD, cultivator, whose place of abode is Georgia, Hanover,
and whose postal address is Saint Catherine District Prison; Spanish Town,
in the parish of Saint Catherine, Applicant in this cause make ocath and
say as follows:

i. On the 9th day of May, 1975 I was convicted at the Lucea Clrcuit

furder ankl was sentenced to suffer death, the penalty

o
X

Court on a charge of

prescribed by law.
/against

2. I appealed the said coaviction and on the 6th day of November,

1975, the Appliication for Leave to Appeal on my behalf was disntssed

by the Court of Appeal.

3. I subsequently contacted the Kingston Legal Aid Clinic for

asgistance in appealing my case to the Judicial Committee of the Privy

Council in England in forma pauperis.,

4. I was informed by the Cfficers of the Kingston Legal Aid Clinic that

there was no legal point in my case which would warrant an appeal tc the

Judicial Committee of the Privy Council in England.

5. I was informed in April 1977 and I verily believe that a Petition

for Mercy had been prepared cn my behalft and forwarded to the Governor

/Kingsto

General of Jamaica, by the Legal Rid Clinic, on or about the 25th of

March, 1977,

)
svencenccce]i
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6. I am presently and have been since my conviction inthe custody of the
Superintendent of the Saint Catherine District Prison.
7. Since the date of my conviction nand particularly since the refusal of
my appeal by the Court of Appeal of Jamaica, I have been in a perpetual state
of tension and anxiety, resulting in physicall and mental deterioration, not knowing
if or when a warrant would be issued for my execution especially having regard to
the fact that no execution had been carried out since around April 1976.
8, Subsequently to the delivery of the Petition for Mercy on my behalf
to the Governor General I learned in or around May, 1977 that a Ministry paper
had been tabled in the House of Representatives by the Minister of Justice
recommending an enquiry into the gquestion of whethev Capital Punishment should
be retained in Jamaica, and that the matter had been referred to the National
Security Committec of the House of Representatives for study.
G, By reason of the foregoing I am reasonably led to believe and/or hope
that my execution would not be carried out and especially so wken for a
further period of more than 13 months since the sending of the Petititon for
Mercy to the Governor General no death warrant was issued for my executioﬁ in death
TOW,
10. In October 1578, I learned that the House Committee had recommended
that there should be no change in the existing law relating to Capital
Punishment. It was then anncunced in the press that &« "conscience vote" was to be
taken in Parliament on the question of whether the death penalty should be
further suspended pending further study, however, I heard nothing more for quite
some time.
11, On the 30th day of January, 1579 the issue of whether the Death Penalty
should be further suspended pending a detailed study of the effect of its use
on society was debated in the Hcuse of Representatives, and was defeated by a
narrow margin of 23 to 20 voctes.
Az, At the end ¢f this debate the House of Representatives adopted the
following resolution moved by the Minister of Youth and Sports, Honourable Hugh
Small:

WHEREAS for sometime national considerations had been given as to

whether Capital Punishment should be continued.

AND WHEREAS during that period of time many people have been awaiting

execution following the comsletion of all steps for



sentence to death.

Be it resolved that thie Honourable House recommend to the Governor
/all
General and Privy Council that the cases of persons now awaiting

execution to be reviewed,
13, It was reported in the newspaper and I verily believe that in support
of the aforesaid resolution,  the Honourable Prime Minister had stated during

thz debate that in regards to persons awaiting execution, but whose execution had

"eallous, cruel and unusual,” for such persons now to

2]

been suspended, it would be

be executed. In support hereof I sttach herctc marked Al for identity a copy of

page twenty-three of the Daily &lzaner of 4th, 1979.

14, It was furthe r reported in the neﬁspapers and I verily

believe that in moving the aforesaid resolution the Honourablie Minister of Youth

and Sports had stated that,
"In all the circumstances, since Parliament had given them
(the persons cn daath row) somehope it would be callous to
proceed with a mass execution without recommending a review of
their cases.” 1In support hereof I attach hereto marked A2
for ddentity a copy of page fifteen of the Daily Gleaner dated
31st January, 1979,

15, By reason of the resolution and statements quoted in paragraphs 12, 13,

and 15 above; I and other persons awaiting execution were given further cause to

hope wnd expect that our executlons would not be carried out.

16. On the Sth day of February, 1979 the Senate adopted a resolution by 10

votes to 5 votes that (apital Punishment be suspended for 18 montlis pending a

detailed ¢

@

tudy and assessment and report on the sociclogical and psychological
effect of Capital Punishment in today’'s Jamaica. As a result of this adoption

I formed the belief that a2 Committee was to be set up at an early time to carry
out such assessuent and thet no executions were to bi carried out.

17. I am informed and verily believe that consequent upoir the adoption of
the aforesaid resolution, the MHinicter cof Justice has establizhed such a Committee
and in support hereof I attach hereto ' marked "B” for identity & copy af the

Daily Gleaner dated the 8th June 1879,

[

18. I am also informed and verily believe that a Bill is to be tabled in th

Senate in the very near future for the suspension of the Death sentence as a form

of punishment.

cacsansesslb
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15. In the light of paragraphs seventeen and eighteen above, there is a strong
possibility that the death penaliy will'am%uspended in accordance with the Bill to
be tabled pending the report of the committee and . having regard to the irrevocable
nature of death,; my execution which is scheduled for the 12th day of June, 1979,
would be cruel and inhuman in that it would be irrevocably deprive me of the
benefit of the aforesaid nmeasures.

20. I wmake this application in support of a motion for declaration under
Section 25 of the Jamaica (Consitution) Order in Gdﬁncil 1562 that my execution

at this time would bz comtrary to Section 17 (1) of the said Constitution and

illegal.

SWORW TO AT Saint Catherine Districi Prison
inthe Parish of Saint Catherine

this day of June, 1879

ELIJAE BECKFORD
APPLICANT

JUSTICE OF THE PEACE

This Affidavit is £
Street, Kingston, A

i
1 i
Ly T

lad by Terrence Ballanftyne, Attorney-at-Law of 11 Duke
torney-at~Law for and on behalf of the Applicant.



AFFIDAVIT IN SUPPORT OF MOTION 39

SUIT NO. M. 34 OF 1979
I THE SUPREME COURT OF JUDICATURE OF JARAICA

IN MISCELLANEOUS

DETWEERN L, ELTIJAH BECKFORD

Z. ERRCL MILLER APPLICANTS
AND i. THE ATTORNEY GENERAL

2. THE SUFERINTENDENT,

SATNT CATHERINE DISTRICT
PRISON RESFONDENTS

IN THE MATTER OF AN APPLICATION BY ERROL
MILLER under section 25 (1) of the Jamaica
{(Constitution) Order in Council 1962.
I, ERROL MILLER, Mason and Fisherman whose place of abode is 13
Glasspole Avenue, Kingston 2 and postal address ies Saint Catherine District
Prison, Spanish Town inthe Parish of Saint Catherine, the Applicant in this
cause, make oath and say as follows:
1. On the 2&th day of October 1975, 1 was convicted at the Home Circuit
Court on a charge of Murder and was sentenced teo suffer death being the penalty
prescribed by law.
2. That on the 5ih day of February, 1876 my application for leave to
Appeal was refused by the Court of Appezl of Jamaica, my Attorney not having
been present in Court.
/arounds for
3. I was informed by my Attorney that there were good and substantial
an Appeal to the Judicial Committee of the Privy Council in England and
I so appealed in forma pauperis.
4. My Petition for Special leave to Appeal. to Her Majesty in Council
was dismissed on the 8th day of December, 1978.

;

=

5. 1 coutacted the Kingston Legal Aid Clinic ;nd was informed and
verily believe that a Petition for Mercy was prepared by them and delivered
to the Governor General in February i977.

6. I am informed and wverily believe that a seccond petition for Mercy
form citizens in Easitern Kiagston wss forwarded to the Governor General in

February 1977 ,
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7. Since the date of my conviction and particularly since the refusal of my
/the L )
appeal by - Privy Council in FEngland, I have been in a perpetual state of tension

and anxiety, resulting in ghysical and mental deterioration, mnot knowing if or

when a warrant would be issued for my execution especlally having regard to the
/no .

fact that executions had becen carried out since around April 1976.

8. Swbsequent te the delivery of the Petition for ¥ercy on my behalfl t¢ the

Governor General, I lecarned in or arvound May 1977 that a Ministry pzper had been

tabled inthe House Of Representatives by the rinister of Justice recommending an

euquiry into the question of whether Capital Funishment should be retained in

Jamaica, and that the matter bad becn referred to the National Security Committee

of the MHouse of Representatives for study.

g. By reason of the fereg I was yeasonablv led tc beliceve and/or hope thnat
§ A P

my execution would not be carries out and cspecially so when for a further period
of more then 15 months since the sending of tle petition for Mercy to the Governor
General no death warrant was issued for my execution nor for the execution of any
one who had been sentenced to death and was similarly incarcerated in death row.
10. In Octo&er 1978, I learned that the Housz Committoe had racommended that
there shoﬁld be no chenge inthe existing law relating to Capital Punishment.
Tt was then also anrounced in the press that 2 “consciencs vcte' was tc be takn
in Parliament on the quastion »f whether the decavb pepalty sheuld further be
suspenaed pending furthers studv, however, I heard nothing nore for quite some time
11. COn the 30th day of January, 1979 the issue of wherher the Death Penaity
should be further suspended pending o detailed study of the effect of its use on
society was debatec in the HMouszse of Reprerentatives, and wos dezfrated by a
narrow margin of 23 to 20 votes.
12. At the end of this depate, the Hous e of Represcntatives adopted the
following resoluticn moved by the Miniglev of Youth and Sports; 'onourable Hugh
Smali:

WHEREAS for sometime naticial consideration has been given as to

whether Capital Puniechmint  should ke continued,

And whereas during thit peviod of Lime many pwrscons have been awaiting

Y &



20, I am also informed and verily believe that a Bill is to be tabled

in the Senate in the very near future for the sugspension of the Death

Sentence as a form of punishment.

21. In the light of paragraphs seventeen and eighteen above, there is a
strong possibiiity that the death penalty will be suspended in accordance with
the Bill to be tabled pending the report of the Committee and having regard

to the irrevocable nature of death, my execution which i1s scheduled for the
12th day of Jun=,1979, would be cruel and inhuman in that'it would irrevocably
deprive me cf the benefit of the aforesaid measures.

22, I amke this application in support of a motion for a decalaration
under Section 25 of the Jamaica (Constitution) Order in Council 1962 that

ny execution at this cime would be contrary to Section 17 (1) of the said

Constitution and illegal.

SWORN TO AT Saint Catherine District Frison

inthe Parish of Saint Catherine

this 11th day of June 1%79

Before me:- WS easececsesassasoseeens s

ERRCL MILLER
APPLICANT

© 50 05 0uLUYUDOC6D0O0ICO GG CE OO0 S MmO C

JUSTICE OF THE PEACE.

This Affidavit is filed by Terremce Ballantvne, Attorncy-at-Law of No., 11
Duke Street, Kingston, Attorney-at-Law for and on behalf of the Applicant.



7. I have since received a copy of the proof of Hansard of the
Honourable Hugh Small’s speech in relation to the resolution referred to
in paragraph 6 hereof which accurately represents the aforesaid speech, and

I attach hereto as Exhibit B a photocopy of the said praof.

SWORN TO AT 31} Olivier Place
inthe parish of Kingston

this 11lth day of June, 1979 s s et oo ceoeasecssonc e a0
ROY ANTHONY JONES

Before me:-

@0 000c680005 000006000 ®N0OGDO TSSO

JUSTICE OF THE PEACE.
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commentary on the reports are now produced and shown to me and marked

F.K. 1, F.K. 2, and ¥.K. 3.

4, That the commentary to the report were jointly prepared
and agreed by Dr. F.W. Hickling and myself but was not signed by him

because of his departure from the island before it was typed.

5. That I make this Affidavit in support of a

Metice of Motion filed by the Applicants.

SWORM TO AT 31% Olivier Place )
in the parish of Kingston )
this 13th day of March, 1980 | )
before me ' )
-) (Sgd.) Frank Knight

FRANK KNIGHT.
JUSTICE OF THE PEACE FOR THE
PARISH OF KINGSTON.

FILED by TERRENCE BALLANTYNE, of Wo. 11 Duke Street, Kingston, Attormey-at-Law

for and on behalf of the Applicants herein.
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SUIT NO. M. 39 of 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BETWEEN ELTJAH BECKFORD
: ERROL MILER APPLICANTS
ANPD THE ATTORNEY GENERAL

SUPERINTENDENT OF PRISONS
ST. CATHERINE DISTRICT
PRISON RESPONDENTS

THIS IS THE PAPER WRITING MARKED F.K. 1 referred to in the Affidavit of

FTRANK KNIGHT, sworn before me in this Motion on the 13th day of June; 1980,

(8gd.) Ronald G. Thwaites

JUSTICE OF THE PEACE FOR THE PARISH
OF KINGETON



SUITS NOS. M. 34 AND M. 39 OF 1979

IN THE SUPREME COURT CF JUDICATURE OF JAMAICA
IN MISCELLANEOUS

BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTON IRVING -~ APPLICANTS
ELIJAH BECKFORD
ERROL MILLER

AND THE ATTORNEY GENERAL
THE SUPERINTENDENT OF PRISONS,- RESPONDENTS
ST. CATHERINE DISTRICT PRISON

This is the paper writing marked F.¥. 3 referred to in the Affidavit of
TRANK RHNIGHT re Suit ¥. 39 and swern before me inthis Motion on the 13th

day of March, 158C.

(8gd. Ronald G. Thw
JUSTICE OF THE PIAC
OF KINGSTCN.

iites .
F

I
CR THE PARISH

=



AFFIDAVIT IN SUPPORT OF MOTION

SUITS KOS, ©f. 34 AND M. 39 OF 19772

I THE SUPREME COURT OF JUDICATURE OF JAMAICA
N MISCELLANEGUS
BETWEZN L. NOEL RILEY
2. ANTHONY FORBES
3. CLIFTON IRVING
b, ELISAF BECKFORD
5. ERROL MILLER - APPLICANTS
AND 1, THE ATTORNEY GENERAL

2. THE SUPERINTENDENT GF PRISONS
ST. CATHERINE DISTRICT PRISON - kESPCNDENTS

IN THE HATTER OF Al APPLICATION BY
NOEL RILEY, ANTHONY FORBES, CLIFTON
IRVIEG, EILIJAH BECKFORD and ERROL
MILLER under Section 25 (1) of the
Jarediza (Comstituticon) ORDER IN
COUNCIL 1962

I, RUTH RAY DOCRBAK. bpeing duly sworn make ocath and say zs follows:-

1 That I reside mnd have my true plsce of abode ar Port Anconio in

sz is ¥.0. Bex 45 in the Parish of

[

the Parish of Portland and my Festel Addr

a Consultanv Fsychologist atrached to the Nepartment of

[\]
=3
o
\'_ 2]
e
=~
8
o

Corvacticnal Services and I am the hnlder of s Doctorate in Clinical
/45 a )
Psychology and T am  licenmsed Clinical FPsychologist in the State of New

Jersey. in the United States of Americz cnd I am employed to the Ministry

of Health on o sessional basis at five (8) hozpitals in Jamaica.

3. That I cavried vutr Psycholiogical Tests on the above
RILEY, ANTHONY FORBES, CLIFTON IRVING, ELIJAH

zonciudiag with a £insl examination on the 12th

I Ea A

A copy of & report of my findings are now produced and

day of Mav-h, 1580,

- >IN

shown o me aad marked "R.D. 1, R.D. 7, R.D. 3

5

R.D. 4, and R.D, 3."
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5. That I ke this Affidavat din support of a Notice of Motion

filed bty the Applicacto.

SWORN TO

S

AT 31% Oli-rier Place

w

in the Parish of Kingston

apd) Reath ﬂ coxbax this 18th day of March, 1980
TUTE RAL DOORDAR
(sgd.)
JUSTICE OF THE PEACE FOR TilE
PARISH OF KINGSTON.
L% T TERRED

; TESRERSE anLlh YNE, of e, 11 Duke Street,
» and ¢ bebalf of

Kingston, Attorney-at—-Law
he Applicants herein.,
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SUIT NO. M. 34 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS
BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTON IRVING - APPLICANTS
AND TEE ATTORNEY GENERAL
SUPERINTENDENT OF PRISONS

ST. CATHERINE DISTRICT
PRISON _ __ RESPONDENTS

This is the paper writing marked R.D. 1 referred to in the Affidavit of
RUTH DOORBAR, sworn before me in this Motion on the 12th day of March,

1980.

(Sgd.) Ronald Thwaites
JUSTICE OF THE PEACE FOR
THE PARISH OF KINGSTON




52

SUIT NC. M. 34 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS
BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTON IRVING - APPLICANTS
AND THE ATTORNEY GENERAL
SUPERINTENDENT OF PRISONS

ST. CATHERINE DISTRICT
PRISON

This is the paper writing marked R.D. 2 referred to in the Affidavit

of RUTH DOOREAR, sworn before me this 12th day of March, 1980.

(Sgd.) Ronald Thwaites
JUSTICE OF THE PEACE FOR THE
PARISH OF KINGSTON.
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HirwdiTu

SUIT NO. M. 39 OF 1979

IN THE 5UPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BETWEEN ELIJAH BECKFORD
ERROL MILLER ~  APPLICANTS
AND THE ATTORNEY GENERAL

SUPERINTENDENT OF PRISONS
ST. CATHERINE DISTRICT
PRISON -  RESPONDENTS

This is the paper writing marked R.D. 3 referred to in the Affidavit
of RUTH DOORBAR, sworn before me in this Motion on the 12th day of

March, 1980.

(Sgd.) R.G. Thwaites

JUSTICE OF THE PEACE.
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SUIT NO. M. 39 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BETWEEN ELIJAH BECKFORD
ERROL MILLER - APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT OF PRISONS
ST. CATHERINE DISTRICT PRISON
RESPONDENTS

This is the paper writing marked R.D. 4 referred to in the Affidavit
of RUTH DOORBAR, sworn before me in this Motion on the 12th day of

March, 1980.

(Sgd.) R.G. Thwaites
JUSTICE OF THE PEACE FOR THE
PARISH OF KINGSTON.




SUIT NO. M. 39 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BETWEEN ELIJAH BECKFORD
ERROL MILLER - APPLICANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT OF
PRISONS, ST. CATHERINE
DISTRICT PRISON - RESPONDENTS

This is the paper writing marked R.D. 5 referred to in the Affidavit of
RUTH DOORBAR, sworn before me in this Motion on the 12th day of March,

1980.

JUSTICE OF THE PEACE FOR
THE PARISH OF:
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AFFIDAVIT OF ALWYN COURINEY HARRY

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS

BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTION IRVING
ELIJAH BECKFORD
ERROL - APPLICANTS

THE ATTORNEY GENERAL
THE SUPERINTENDENT OF PRISONS,
SAINT CATHERINE DISTRICT PRISON
- RESPONDENTS

»> >
= 2
[l w)

IN THE MATTER OF AN APPLICATION

By NOEL RILEY, ANTHONY FORBES,

CLIFTON IRVING, ELIJAH BECKFORD,

ERROL MILLER UNDER SECTION 25 (1)

OF TEE JAMAICA (CONSTITUTION)

ORDER IN COUNCIL 1962.

I, ALWYN COURTNEY HARRY being sworn make oath and say as
follows:~
/Church
1, I am a Roman Catholic Priegt in charge of the St. Aunne's -Catholic
and residing at St. Anne'’s Rectory, 5 3/4 Percy Street, Kingston, in the
Parish of Kirgston and my postal address is 5 3/4 Percy Street, Kingston.
2. I have been trained in Moral Theology and Human Relationships
. . . /as a priest g

to University level. I have wide experience consultant. In addition, I
have 25 years experience as a priest doing confessional work bcoth when I
was attached to St. George's College and later when I was doing parish
work and then in the Seminary I was rector of St. Michael's Seminary for
11 years where I did more consultation of a professionsl nature.
3. I am also the official representative of the Jamaica Council of
Churches to the men in the condemned cells at the Saint Catherine District
Prisons. I have held this position from about 1970. I minister to all the

men at the condemned cells oncc they wish to see me, whether or not they are

of the Roman Catholic Faith.

4, At present there are approximately 82 men and I see to it that

I am available to see cach condemned man at least once every two months.
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5. I have attended at the execution of 12 condemned men during this
period of 10 years. I would estimate that there were approximately 24 more

men hanged during that period.

6. As regards the applicants Noel Riley, Anthony Forbes, Clifton Irving,
Errol Miller and Elijgh Beckford, I have ministered and continue to minister to
all five of them.

7. I was aware that there was a de facto suspension of Capital Punishment
since about April 1976 till early 1979 and during this time there have been
various debates in Parliament and eventually a conscience vote both in the
House of Representatives and in the Senate concerning this question.

8. All five applicants, tc my knowledge, were aware of all this and 1
have had an opportunity of observing the effect of these events upon them.

9. In general I would say all five applicants lived on the hope that
there would be an abolition of the death penalty .or at least that there would
be no executions until Parliament had considered a detailed and scientific
study of the effect of capital punishment.

10. Even though the applicants knew that the conscience vote in the Hcuse
of Representatives had not been concluded in their faveour, it scemed to me that
they actually rejoiced in the closeness of the vote and continued to expect that
they would not be hanged or, at least that nothing would be done until a
scientific study of capitzl punishment had bec¢n made.

11. I personally was amazed when the death warrants were issued and I
went over to see the persons against whom the warrants had been issued. Among
the first group were Noel Riley, Anthony Forbes, and Clifton Irving.

12, I would say that all had a frightened animal-like reaction to the
news. This reaction, is ih my vicw, quite different from the vast majority

of those to whom I have miristered up to the time of theilr execution. Certainly
it was far more intense than anything that I have observed before.

13. It seemed to me that of all the five, Hoel Riley's reaction to the
serving of the death warrant on the recent and last ooccasion has been the

most marked.

'.e'oooaco'/B
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14, I would also say that this frightened animal-~like reaction was zjgo
transferred to the other men in the condemned cells against whom no warrants had
been issued.
15, In the case of the other executions which I have attended there is
always a tenseness 1in the atmesphere among warders and other prisoners. However,
on this occasion the atmosphere was far more intense than 1s usual. This I
noted on cach of my visits to the men subeequent to the issue of the warrants
when; in all the course of specaking to me they conveyed this intense feeling.
16. As regards my own views 1 am not settled in my mind as to whether I am
in support of or am opposed to Capital Punishment.
17. I am however clear in my own mind that in the particular circumstances
of the delay, and the hope built up in the minds of these Applicants that the
issue of the death warrants for thcir execution is inhuman and degrading, and
amounts to torture, inthe ordinarv meaning of those words.
18. I say this on the basis of a close knowledge of each of these
Applicants and also on the basils of my detached judgement of caczh one separately
and in relation to the particular circumstances of each of them.
15, In my professional studies as a priest and frorm my experience of
dealing with people in this capacity, I feel that 1 am qualified to express
an assessment as whether particular circumstances amcunt to torture or -:are
inhuman or degrading.
20, On the subsequent issue of the warrants for the applicants Errol
Miller and Elijsh Beckiord, I was very disturbed; particularly in the case of
Elijah Beckford because in addition to the delays in their executions and the
hope built up in both their minds. I have always considered Beckford to be a
mentally disturbed person.
21. In the 1se of the Applicants there existed also what I have
described as the frightened almost arimal-like reaction to the issue of the
warrant.
22n Although it 1s difficult to describe, there is no question in my
mind that once an execution is imminent there is a considerable change in the
atmosphere in the prisons. I can say that among some of the prison warders
and in particular amonp the more recent warrants to the prison services they

prefer not to have to take part in the execution.
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23, The procedure of th execution is that about three minutes before the
appointed time the gate leading into the deatb cell compound is opened and
about four warders who are to assist in the exccutiom come in .
24, The cell door is opened, the condemncd man is brought down. His
hands are bound behind his back and he is blindfolded. He is led off into the
adjoining compound where the gallows is situated. As a Minister I will walk
with him to this compound.
25, His face is themn fully covered over. The rope is put around his
neck while the warders ensure that the hands are properly tightened up. His legs
are then tied together.
26. At this stage I would be about 10 yards from him. A signal is
given and then a lever is drawn which opens the trap dyor. The body then falls
through the trap decor: the body falls right through. The head falls below the
level of the'trap door but I cannot say how f(% down.
27. There is a horrifying thud from the sound of the trap door and the
fall of the body which I understand can be heard throughout the prison
compound for a considerable distance.
28, I would describe the effect upon the condemned man just prior to
execution as foliows:—
While in the ce 1l we normally pray together or sing. As the men
come in to take him from the cell I still continue to pray. The
condemncd man usually recites a prayer but at this stage it is in
a shrill also shricking manner which can be heard throughout the
entire area of the death cell, and continues right through until
the sound of the thud of the trap door and the falling body, suddenly
cuts off the shrill sound.
29. As soon as the doctor has declared that the condemncd man is dead
a black flag is hoisted on top of the entrance of the prison and a notice is

put up or ie supposed to be put up.

Sworn to at 3i% Olivier Place
in the Parish of Kingston

this 12th day of March, 198C (Segd.) Alwyn Harry
ALWYN COURTNEY HARRY

Before me:

(Sgd.) Ronald Thwaites
JUSTICE OF THE PEACE




AFFIDAVIT IN SUPPORT OF MOTION 60

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS

BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTION IRVING
ELIJAH BECKFORD

ERROL MILLER - APPLICANTS
AND THE ATTORNEY GENERAL
AND THE SUPERINTENDENT OF PRISONS,

ST. CATHERINE DISTRICT PRISON
- RESPONDENTS

IN THE MATTER OF AN APPLICATION BY
NOEL RILEY ET AL UNDER SECTION 25
(1) OoF THE JAMAICA (CONSTITUTION) ORDER
IN COUNCIL 1962.
I, MICHAEL BARRINGTON ERSKINE being duly sworn hereby make ocath and say
as follows:~
1. I live and reside at 5a Widcombe Road, Kingston 6, in the parish
of Saint Andrew.
2. I am an Attorney-at-Law culy qualified to practice in the several Courts
of Jamaica with offices at 31)% Olivier Place in the Parish of Kingston.
3. I have in connection with this Motion attended the Saint Catherine
District Prison with Mr. Earle Witter of Counsel and obt ained
from the records thereat the names, dates of execution and dates
of convictions of all persons executed at that institution since,
and including the vyear 1953 up to the year 1872,
4, I am informed and verily believe that the records ther«at before
the year 1958 do not contain the date of convictiocns.
5. Armed with the aforcmentioned informetion, 1 attended the offices
of the Director of Public Prosecytions and obtained from records
thereat the dates of the refusal of the final appeal of the executed
men, whether this was to the Court of Appeal or to the Judicial
Committee of the Frivy Council in such cases as were disclosed from
the aforementioned reccrds, for a period of ten years commencing with
Uriel Whyte who was executed on the 20th day of November, 1962,
6. The reason for commencing with the aforementioned casc is that I am
informed and verily belic that the records for the cases before
this do not reside at the Offices of the Director of Public Prose-

cutions but at the Attorney General's Department and are not readily
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available

7. The cases within this period are fifty-six in number and of this
amount I have obtained from the records at the Offices of the Director
of Public Prosecutions, forty cases disclosing the dates of the final
appeals, and I attach hereto marked "MBE 1" a chart which I have made
from therecords of the aforesaid cases

8. The Sixteen cases which have been omitted from the said chart are
omitted either because the relevant records were not found at the
Offices of the Director of Public Prosecutions or because the
records disclosed that the executed person had taken steps to
appeal to the Judicial Committee of the Privy Council bu  there
is no date recorded as to when this appeal was determined.

9. I have calculated the period of time between the date of dismissal
of the final appeal and the date of execution in each of the forty
cases referred to in paragraph 7 hereof and also the average time
between these two dates.

10. The longest time bectween the two dates above referred to is 22,28

weeks and the shortest time is 2 weeks. The average time is 9.44

weeks,

SWORN BY THE SAID
MICHAEL BARRINGTON ERSKIKNE
at 31} Olivier Place

in the Parish of Kingston (Sgd.) Michael B. Erskine
MICHAEL BARRINGTON ERSKINE

on the 17th day of March, 1980
Before me:~
(Sgd.) Ronald Thwaites

JUSTICE OF THE PEACE
FOR THE PARISH OF KINGSTON.

FILED BY TERRENCE BALLANTYNE of No. 11 Duke Street, Kingston, Attorney-at-Law
for and on behalf of the Applicants herein.



SUITS NOg M. 34 and M. 39 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS

BETWEEN NOEL RILEY
ANTHONY T'ORBES
CLIFTON IRVING
ELIJAH BECKFORD
ERROL MILLER - APPLICANTS

AND THE ATTORNEY GENERAL
THE SUPERINTENDENT OF PRISONS
ST. CATHERINE DISTRICT
PRISON - RESPONDENTS

This is the paper writing marked M.B.E. 1 referred to in the Affidavit of
MICHAEL BARRINGTON ERSKINE sworn before me in this ¥Motion on the 17th day

of March, 1980,

(Sgd.) Ronald G. Thwaites

JUSTICE OF THE PEACE FOR THE
PARISH OF KINGSTON.



ORDER ON MOTIONS

SUTITS NG. M. 34 OF 1$79

and M. 39

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

BETWEEN

NOEL RILEY

ANTHONY FOKBES

CLIFTON IRVING

ELIJAH BECKFORD

ERROL MILLER - APPLICANTS

AND THE ATTORNEY GENERAL

THE BUPERINTENDENT OF PRISONS
ST. CATHERINE DISTRICT
PRISON. - RESFONDENTS

CORAM: The Hon Mr. Justice Parnell and the Hom. Mr.

Justice Ross and the Hon. Mr, Justice Carey on the 17th ~ 19th March,
1976.

UPCN reading the Notice of Motion on behalf of
the Applicants NOEL RILEY ET AL herein together with the Affidavits of
the said Applicants sworn to on the 26th day of June, 1979, and other
Affidavits in support of the said Motioens.

UPON hearing Mr. Dennis Daly and Mr. Earle Witter
and Mr. Delano Harrvison of Counsel for the Applicants NOEL RILEY, ANTHONY
FORBES and CLIFTON IRVING and Mr. R.H.A. Henriques and Mr. R. Small of
Counsel for the Applicants ELIJAH BECKFORD and ERROL MILLER and Mr. Rance
Langrin of Counsel for the first-named Respondent and Mr. H. Fraser
of Counsel for the second-named Respondent.

IT IS ORDERED that the said Motions be dismissed
with costs against the Applicants.

BY THE COURT.

{Sgd.)

REGISTRAR

FILED by L. JACK HINES of No. 31% Olivier Place, Kingston, Attorney-at-Law
for and on behalf cf the appiicants.
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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
(Constitutional Redress Court)

Suits M. 34/79 and M.39/79
BETWEEN NOEL RILEY et al APPLICANTS
AND THY ATTORNIY GENERAL & RESPONDENTS

SUPERINTENDENT OF PRISOHS
= SEINT CATHERINE DISTRICT

AND ELIJAH BECKFORD
ERROL MILLER APPLICANTS
CORAM PARNELIL, ROSS AND CAREY JJ
Dennis Daly )
Earl Witter ) for épplicants)

Delano Harrison)Riley, Forbes and Ixrving

R.N.A. Henrigues ) for (aApplicants)
Richard Small YBeckford and Miller

R. Langrin )

fo
N. Fraser r the respondents

March 17, 13, 19, 80
fiarch 25)
Parnell J.
| The five applicants are under sentence of death following their con-

viction for murder. Warrants authorising their execution have been issued by
the Governor—-General. Execution has been stayed pending the determination of
a motion filed on their behalf pursuant to section 25(1) of the Constitution.

It is claimed that the proposed execution if carried out "at this
time” would be a breach of Section 17(1l) of the Constitution and that this
Court should so declare.

I shall outline in full, what section 17 of the Constitution has
provided:

17, 1) "No person shall be subject to torture or to inhuman or
degrading punishment or other treatment".

2) "Nothing contained in or done under the authority of any
law shall ke held to be inconsistent with or in contraven-
tion of this section to the extent that the law in question
authorises the infliction of any description of punishment
which was lawful in Jamaica immediately before the
appointed day".

Before August 6, 1962, and after, convicted murderers were and have
been executed following the due process of law and practice established in

this country. And the practice as I know it and which has been outlined
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in the Constitution, is that after all the judicial steps which are open to the
condermed man have been exhausted, his case is considered by the Privy Council

of Jamaica with a view to the tendering of recommendation to the Governor-General
{(formerly the Governor). And the recommendation will be based on the record of
the case, the written and confidential report of the trial judge together with
such other information which the Governor-General may require. No time limit has
been given by the Constitution concerning the final determination of any given
case which may result in a decision that the death sentence should be carried out
or that it should be commuted. The exercise of the royal prerogative is not some-
thing which may be hurried; it is too delicate to be rushed and too important to
admit of anything which is not flavoured of wise and sober judgment. When a parti-
cular case is being considered with a view tc recommending the direction which
the prercgative of mercy should fake, it is not only the right of the convicted
which is of concern. The public interest and the public rights are also involved.
What time may have been consumed in a tranquil Jamaica in 1961-1962 to arrive

at a decision in any given case may very well not be enough in a fast
moving and turbulent period in the seventies.

A careful study of the Constitution shows that the Founding Fathers
were men of vision and they envisaged that the c¢onstitution should be so framad
and the powers granted should be so circumscribed, so as to admit of growth and
change. The judges of the Supreme Court are required to approach their difficult
task of construing the constitution in such a way that it is shown clearly that
they do understand what is required of them when a problem arises. The oracle

of Apollo is not available at the Supreme Court building or elsewhere to consult,

When is punishment or treatment inhuman or degrading?

The contention of the applicants is not that the death penalty
simplicitor is torturing, inhumen or degrading - an arqument which would have
been barred by the constitution itself - but thats

"that execution of the said applicants (Beckford and Miller)

at this time and in the circumstances leading up to and

surrounding thie issue of the death warrants, would bhe un-

constitutional and illegal being contrary to Sec. 17(1)

of the said Constitution of Jamaica®.

In the application of Riley, Forbes and Irving, the notice of

Motion seeks a declaration that:
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"the hanging the accused Noel Riley, Antheny Forbes, and

Clifton Irving is unconstitutional and illegal, contrary to
Sec, 17 (1} of the Comstitution."”

Common Factors to be relied on

1) Fach of the Applicants is contending that he has been subjected
to torture, inhuman or degrading treatment or a combination of
all these elements:

(2) Fach has alleged that his execution was delayed for a considerable
period of time and this was caused or contributed to by a '"de facto"
suspension of the death penalty:

(3) Hope was engendered within each breast that execution would not
be carriad out by virtue of:

(a) The de facto suspension of the death penaity.

(b) The fact that studites were undertaken into the question
of suspending the death penalty by the Naticnal Security
Committee of the House c¢f Representatives;

() The debates and resolutions passed in the House of

Representatives and the Senate on the 30th January, 1579,
and tre 4th February, 1979, respectively.

The evidence which has been put befere the Court pairts a picture as under:-

No. Applicant "7 Date Convicted = Date Appeai - judicial Comm. Execution
‘ . Dismicsed ~ ¢f Privy Council:Date
1 ; Hoel Riley . 7. 3.5 ¢ 23, 2, 76 } 1%, 7. 78 i 29.5.75
2 | Anthony Forbes  { 7. 2. 75 23, 2. 76 Did mot apply (29.5.79
: ! . !
F| 3 H
; . H . . i . ; ;
3 + Slifton Irving v 22, 3. 76 ¢ 10, 1. 77 Abandoned :29.5.79
{ - 3
i ] § October 1976 :
4 Elijah Beckford . S. 5. 75 4 5.11- 75 ' Did not apply [12.6.79
5 : Errol Miller ! 28.10.75 ios.2.78 1 6.2 76 112.6.79

There were certain evants which are said to have given hope to the
applicants that the death penalty would not be carried out. The first, is the de
facto suspension of the death pernalty to which 1 have already adverted to. The

other events may be depicted as shown hercunder:-

i

No. : Date ; Event Remarks
t May 1977 'Ministry raper tabled in the House of | Matter referred
: . Representatives re retention of Capital! to National Security
: i Punishment:. ¢ Committee of the
Q i House
Octcber 1978 ,House Committee recommended no change

‘in existing law.

14

. e ————— otk

30. 1. 78 ‘Debate in the House of Representatives : "on a comscience
; whether death penalty should be suspended vote motion defeate
23 to 20.

RN 2/



No. E Date Event Remarks

' i

4 i 30. 1. 79 Resolution of House requesting a review ‘ Resolution adopted
: of all cases of men awaiting execution |
' .

5 P09, 2,79 The Senate debatod a resolution that
' Capital punishment be suspended for 18
, months pending a detailed study and : Resolution carried
. assessment and a report cn the 110 - 5

soclological and psychological cffect of
capital punishment . in the Jamaica of
today.

e et e e

A supplementary affidavit of the applicant Noel Riley shows that a
Commission of Inquiry was held into certain incidents which occurred at the St.
Catherine District Prison in 1974. Before the report of the Commissioner was
complete; warrants - ‘were issued authorising the execution of four of the
condemned men who were interested in any report or recommendation . which was to
be sent in. As a result of representations made, the executions which should
have taken place on March 25 and 26, 1975 were stayed. The Commission then
examined the cases of the four concerned men and sent in an interim repurt.

The Court is pefmitted to take judicial notice of the appointment
of the Commission of 1Inquiry by the Governor-Ceneral. Proclamation 1/1975
naming the Commission headed by Dr. Lloyd Barneit was gazetted in the Jamaica
Gazette Extraordinary of January 2, 1975. The terms of reference are clearly

set out in the proclamatiocn.

~ertain statistics from the evidence

1. About 82 men were in the condemned cells at the Saint Catherine
District Prison awaiting a final determination of their fate as
at March 12, 1980: This is disclosed in the Affidavit of Roman

Catholic Priest Alwyn Harry. '

2, No execution hasg taken place since April 1976.
3. Since the last execution and up to May 18, 1979, twenty-one cases
of conviction for murder involving the death sentence have been

commuted.

4. The records of the Registrar of the Supreme Court
show the following:~

Year Number Commuted
1976 6
1977 3
1978 7
1979 5

And of this amount, the following facts emerge:
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Waiting Period Since Conviction Number Involved

7 years
6 years
5 years
4 years
3 years

[OOSR P

The remainder had to wait for a period ranging between 15 months
to 2 years following their conviction.

What is clear is that at least from as early as in January, 1975
official action had been taken to consider a gquestion which was likely to
affect the fate of men convicted for murder. And in the meantime, the Privy
Council did not go to sleap. Where cases merited the exercise of the Prerogative
of Mercy, at least those of 21 men were considered and determined.

Eidence of Torture?

An dnterestiong Affidavit has been filed by Fr. Alwyn Harry. He
is a priest consultant who ministers to all condemned men in the cells who
require spiritual counselling. Fathcer Harry has been trained in Moral Theology
and Buman Relationships. Ir the case of the five applicants, he saw them all.
Paragraphs 17-19 of his affidavit are as folbws:

Para. 18: "I am however clear in my own mind that in the particular
circumstances of the delay, and the hope built up in the
minds of those applicants that the issue of the death
warrants for their execution is inhuman and degrading, and
amounts to torture, in the ordinary meaning of those words."

Para. 18 “I say this on the basis of a close knowledge of each of
these applicants and also on the Dbasis of my detached
judgement ¢f each onc separately and in relation to the
particular circumstances of each of them."

Para. 13: "In my professional studics as a prisst and from my
experience of dealing with pecple in this capacity, I
feel that I 2m qualified to express an assessment as to
whether partdcular circumstances amount to torture, or
are inhuman or degrading.

The deponent; in good faith, is putting forward a finding which is
the province of the Court.

jedical evidence

The five applicants were medically examined by Dr. F.W. Hickling and Dr. F.
Knight and they have submitted a joint report. The summary of the report
is very interesting. I understand the substance of the medical report to be

as follows:

e 008 @ oo
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1. Clinical features of psychological disturbance in the five
men were detected and are clearliy related in a causitive way
to mental stresses during the time they had been under sentence
of death. The stresses have been the result of discussion, comment and -
debate in the media, in the Senate and in the House of Representatives.

2. Anxiety and depression are prominent climical features found
in all the men.

3. One doctor (F.W.H.) is of the opinion that a psychiatrist is
eminently qualificd and suited to assess the nature and degree
of torture on an individual; that all five men could be regarded
as having been subjected to acts which could be regarded as inhuman
nd degrading treatment. But the treatment could not be regarded as
torture.

4. The cthew doctor (¥.K.) is of the view that the quedgion of torture
basad on an examination of the alleged tortured victim is outside
the scope of a medical report, as is the question of inhuman treatment since
the latter raises moral Issues and invoives value judgements which are
inappropriate in a medical report.

The stand by Dr. Knight seems to me to be fair, reasonable and in accordance
with the experience of mankind, There are several matters which may "torture'
or disturb a man's mind. The sudden loss of a loved one; the guilt following
his being discovered in wrong doing, the loss of wealth or reputation; the
arrest and ccnviction on a sericus charge. Indeed, the applicant Noel Riley
in his affidavit dated May 30, 1979 has admitted the fact of his conviction
for murder was enough to subisct him to what he has called "extreme
psvchological torture and anguish.”

Paragraph 4 of his Affidavit states in its opening the fcllowing™'--
"Since the date of my conviction and particularly
since the refusal of my application for special leave as
aforesaid, I have been subjected to extreme psychological

torture and anguish, resulting in my physical and mental
deterioration."”

This particular applicant is saying in effect that the "Torture"

or ”inhumaﬁ treétment " which he has alleged as the ground to found his

motion for his seeking redress started as a natural consequence of his

being convicted on a capital charge followed by his losing his final

judicial attempt to have his conviction quashed or varied. The result of these
events has put into operation a state or condition which has brought about

physical and mental deterioration.

irving's admission

The applicant Irving has made the identical admission as to the

physical and mental detericration of which he complains. Paragraph 5 of his

coscacof7
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affidavit dated May 30, 1978, shows that the germ of his aliment was planted
after his conviction and nourished by the abandonment of his application for

special leave to appeal to the Judicial Committee of the Privy Council.

Beckford and Miller also confess

The applicants Beckford and Miller have made a similar confession as
to the cause of their ailment. In paragraph 7 of Beckford's Affidavit dated
Jure 1979, and in paragraph of Miller's affidavit of the same month, each is

stating in clear words what started the torture and anquish.

Stand of Anthony Forbes

The applicant Forbes in paragraph 4 of his affidavit dated May 30,

1989, states in part as follows:

"For the past four years and two months after my conviction,

I have been an inmate on Death Row at the abovementioned

prison and in particular for the last three years and three

months have been subjected to extreme psychological torture

and physical and mental deterioration resulting on the one

hand from the uncertainty and considerable delay following the

determination of my appeal. And on the other hand being led

to hope that my execution would not be carried out as a result

of the de facto® suspension of capital punishment since 1976, etc".

As I have already pointed out, this applicant lost his appeal to the
Court of Appeal on February 23, 1976.

If his subjection to "torture” and "mental deterioration" started 3
years and 3 months prior to the date of his affidavit, that date would almost
run from the 23rd February 1976, when he lost his appeal. He did not take
any action to seek special leave to appeal to Her Majesty in Council.

Even if it is assumed that there was inordinate delay in the fixing
of the execution date in the case of each of the applicants, what is very
clear from the evidence is that the alleged "torture" which the medical
evidence does not support or the alleged mental anguish which in turn caused
the alleged "inhuman treatment” did not wholly flow as a direct result of and
as a consequence of any such inordinate delay. The embryo can be traced to a
mental state or psychological condition which naturally followed the mere
conviction for murder or the dismissal of leave to appeal from a conviction
of murder or a loss of the final judicial step in a battle to save life.

Where an applicant complaints that his fundamental right has been

contravened or is likely to be contravened in relation to himself, he must
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identify the right in question, show a proper respondent and prove om a
balance of probabilities what he has set out to do.

The evidence which I have so far examined, satisfies me that the
applicants are bound to fail. On the question of proof of what they allege,
I have said enough to show that they cannot succeed.

However, as the matter is so important, I shall cutline other
reasons why they cannot succeed.

History of Sec. (17(1) of Constitution

That no persor shall be subjected to torture or to ishuman or degrading
punishment or other treatment is a concept which has a long history. The
dignity of man should not be vioclated in the nature of the punishment which

is prescribed for his transgression. The "torture’

mentioned in the section
is the cruelty inhevent in the method of punishment. The punishment which
is said to be inhuman or degrading must satisfy an objective . test.

The K11l of Rights of 168%, has a long preamble setting out grievances
against the late King Jamzs the Seccnd. One of these grievances is mentioned

in paragraph 11 as follows::i-

"And exceseive fines have been imposed; and illegal
and cruel punishments iuflicted.”

King James the Secon? had permitted several transgressions against
the rights and liberties of the people. The Bill of Righis was enacted on
the 16th December, 1682 in order to declare certain rights tc scttle the
succession of the crown.
Section 10 of the Bill declared as foliows:
"That excessive bail ought not to be required,
nor cxcessive fines imposed; nor cruel and
unasual punishments inflicted.™
Biackstone ia his commentaries has outlined some of the punishmerits
used in the middle of the 18th century
Jutting off the hand or ears, zlitting the nostril, branding in the hand or
cheek. See IV. 376 of Blackstone Commentaries. C(oke in his Institfites
{3 Ist, 210) finds scriptural passages to suppori the severe punithkment which
a person convicted of treason had to suffer. Drawing, Quartering, ripping of
the bowels while the victim was alive and then the severing of the head.,
And this was done in public tco the delights of some and to the

ceosees/9



horror of otherc. Breaking an offender on wheel, suspending him on 2 gibbet
and even castration of a viriie man were zllowed. Az ocutline of the cruel and
inhuman treatment to .- which coffenders were subjected during the period leading

up to the Bill of Rights in “A History of Znglish Criminal Law by Radzinowicz

See Volume 2 pages 1-8. The prdibition of cruel

based primarily con the principie that the punishment

and inhuman punishment was
should £it the crime and the method should be in accordance with civilised
standards of decency, humanity and proportionment.

In order to vprevent a return te the era when punishment was a dreaded
and shocking spoctacle, many countries with a wriiten constitution have provided
against its revival. The Universal Doclaration of Human Rights has pronounced
against it. See article 5. Execution as a form of punistment for certain well
defined crimes hias never been regarded as a cruel or inhuman., 8o long as the

execution is instantcaneous and substantially painless, that is enough.

the Constitution must be examined in
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It is my view that Sec. 1

the light of dts history and where appropriate, Ia the further light of tho cases

Jecided by enlightened Courts in countries which have a similar provision,

The 8th amendment tc the Constitution of the United States, declares

: net he required, now excessive
fings imposaed, nor cruel .nd anusual punishment

P
inflicted.
In 19435 one Willis Francis wac convicted of muirder and senteaced
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to be slectrocuted for che crime. A death warrant we

cial electric chair in

Fh
},,.

on May 3, 1947. Ou that dayv hie was placed in the off
Louisiana in the presence of the authorized witnesses., The executioner tcuched
the switch but because of some mechanical defect, death did rot result. He
was removed from the chair and returned to he prison. A new deathh warrant
for execution om May ©. 1949 was issued by the Governor. Bui procredings
were immediately launched tc prevent cxecution and one ¢f the grounds relied
and was based on the 8th amendment to the efiect that:

"Lecause he once underwent the psychological strain

of preparvation for electrocution, now te require

undergo this prpp“"atlo again subjects him
or cruel and unusual pucisiment.

i
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Both the Supreme Court of louisiana and the United States Supreme

Court rejected the contention., See Louisiana el rel. Francis v. Reswebor (1947),
329 U.S. 459. Before August 6, 1962, there was no form of punishment awarded
in Jamaica at the direction of the Courts which was regarded as torturing,
inhuman or degrading. What the Constitution had done is to give the Court power
to invalidate any new form, type or description or punishment which is found
to be inhuman or degrading. I am fortified in this view by a decision of the
Privy Council in Runyowa v. The Queen, (1966) 2 W.L.R. 877. A section of the
Rhodesia and Nyasaland Constitution was in terms similar to Section 17(l) of
the Constitution of Jamaica. One of the questions which arose for consideration
was whether a perscn who associated with others who used petrol or other in-
flammable liquid against the person or another or to destroy or cause damage
to a building could suffer death on conviction as if he had been a principal.
Was the sentence inhuman or degrading? Lord Morris giving the judgement of
the Board has this to say:

"The provision contained in Section 60 of the

Constitution enables the Court to adjudicate as

to whether some form or type of description of

punishment newly devised after the appointed day

or not previously recognised is inhuman or degrading

but it does not enable the court to declare an

-enactment imposing a punishment to be ultra vires

on the ground that the Court considers that the

punishment laid down by the enactment is inappropriate

or excessive for the particular offence”.

(1966) 2 W.L.R. 877 at 891 L,

Complaints of the applicants

When the complaint of the five applicants is carefully examined it

amounts to this:

1) It is not unconstitutional for the death sentence to be carried
out on a conviction for murder;

2) Wwhat is unconstitutional is to carry out the death sentence on a
man with an anguished mind which resulted from a long delay
awaiting execution coupled with hope hzld out that the sentence
would not be carried out.

3) The "anguished mind" had brought about a state of torture or in-
human or degrading treatment. When the argument is pushed to its
logical conclusion, the sentence of death - so long as it remains
a lawful sentence in Jamaica ~ could never be carried out. Almost
every convicted man in the cell awaiting the sentence of death,
suffers some kind of anxiety or mental torture. Once he can secure
a moralist or an exponent of the principle for the abolition of
the death penalty or a sympathiser, to support his cause, evidence
would be produced suitable to support a move designed to stay or
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stop this execution.

What should be regarded as materizl which dis fit

for the coneideration of those persons who advise
the Governor-General, is used as evidence before the
Constitutional Court in a motion seeking redress if
the material is not accepted or acted on by the
Governor General advisors.

Fffact on the Applicants - debated in
Bothi Houses

Mr. Daly, in his submisgsicns, was not afraid to face the problems

[%5

n his path. When askaed by the Court to outline the acts complained of
which caused the torture or the inhuman or ldegrading treatment he mentioned
the following:

(1 The act of the executive in introducing a motion in the
House of Representatives:

(2) The act
d
(3) The failure of the Legislature to take appropriate steps
concerning the rights of subjects. A bill should have
becn introduced to commute death sentence while debate was
going on.
&) The comments made during the debates raieed the hopes of
the applicants.

Mr. Henriques put bhis argument forcefully and concisely. He
contanded that the inordinate delay between the final judicial act and the
date set for execution., is Tinhuman and degrading"” within the meaning of
Section 17 (1) of the Comstitution. He contended further that even without
the medical evidence concerning the state of the men, waiting for 3% years
before exccution is"inhuman treatwent” within the meaning of the 17th
section of the -Constitution.

For my part, I am prepared to assume - and Mr. Daly conceded
this ~ that the appropriate Minister responsible for Justice did inform
the Governor General of the action that was being taken designed to deal

. , . /to .
with the question of capital punisghment. I shudder think that a responsi-
ble Minister knowing that 2 paper dealing with capital punishment was being
prepared to lay on the table of the house, would conceal this very important
fact from the Govarnor-Genaral. And having been adviscd of what was being
proposed, it would have been prudent for the Governor--Genersl and the Privy

Council to refrain from taking any action which would have resulted in the

oe ordering of the execution of any of the condemned men * before the

ceoesof12
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position was made clear to them of the result of the study of, and the
debate on the subject in questicn. Whereas the Parliament of Jamaica,

short of passing an Act, cannot interfere with the exercise of the Royal
Prerogative, those whc are responsible for its exarcise are bound to take
note of what step has been taken in Parliament which is likely to influence
their conduct and to behave like reasonable men until the will of Parliament
is known.

What happened in England

In 1948, when the Criminal Justice Bill was passing through the
House of Commons a clause was inserted on a free vote to abolish the death
penalty for an experimental period of five years. The majority of the
House of Commong voted for the abolition of the death penalty but as the
House of Lords had not voted on the matter, no change in the law had been
effected. Finding himself in a tight spot, the Home Secretary, Mr. Chuter
Ede announcedf/tha%e proposed to advise the King to cxercise the prerogative
of mercy in every case of the death sentence being pronounced until a
definite decision had been come to by Parliament. When the Bill reached
the House Of Lords, what waz done by the Home Secretary was severely attacked
by the Lord Chief Justice,Lord Coddard. It was claimed that the Home
Secretary came near to suspending or dispensing powers “h%F%he Stuarts
claimed and which was prehibited by the Bill of Rights to which I have
already adverted.

In England, the duty of tendering advice touching the exercise of
the Royal Prerogative rests with a Mirister who has a seat in the Commons.
But this is not so under our Comnstitution. I, therefore, rejcct the argument
of Mr. Henriques that no explanation has been given to the Court as to what
could have caused or contributed to the delay which is complained of.

Equally, I reject any contention that a debate in Parliament or
any resolution voted thereon eveﬁit:may have -raised hope of a reprieve
in the mind of a condemned man, is capable in law of contributing to torture
or to irhuman or degrading treatment. Under the Coanstitution, Parliament
may raise and discuss any subject which concerns the proper govermment of

the country. Where a person or body of persons is cnly doing what is

pernitted by law, the act of that person or bedy of perscns is not capable

ceeceesea/13
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of being as a ground to support any claim that another persons
constitutional right has been breached.
I was of the view that hope dces not cause torture nor is it any
part of what wmay be a contributing cause to inhuman treatment. The effect
of hope finds an echo in Shakespeare's works':

Duke: "So then you hope of pardon
from Lord Angelo?

Claudio: "The miserable have no other
nedicine but only hopa:

I have hope to live, and am

prepared to die.'

Measure for measure
Act 3, Scene 1 (1-4)

And if I am permitted to cite another author, I will refer to
Oscar Wilde in "'The Ballard of Reading Gaol ." Wilde who was a brilliant
author and dramatist, once served a prison term for two years.
“ We did not dare to breathe a prayer
or give cur anguish scope!
Something was dead in cachi of us,

And what was dead was hope.”

Certain Comments

In my judgement, this case has raised fundamental issues touching
the working of some of the organs which the Constitution has outlined in
general and clear terms.

The Gover-General and his Privy Council cannct be directed how
and in what manner, the prerogative of mercy may be exercised. This Court
cannot devise a time-table for that august btody; within their board room
no Writ may run, and no attorney may seek to enter.

An Act of Parliament and the force of public opinion are subjects
permitted to seek entry into their conclave. Wisdom, good judgement, and
foresight are permitted tc knock at their door, if during a particular
discussion, it is clear that they may be of assistance.

The People'’s Parliament is supreme. At any time, the legislators
may discuss any matter that is considered desirable in the public interest.
And Parliament may take its time. No Court is permitted to inquire into its
internal operation. It is only public opinionvwhich may force its pace or
alter its course.

I ddPOt think it is necessary for me to discuss the guestion which

A !



77
- 14 -

Mr. Langrin has raised, namely ~whether cn the facts™ of the case; the Crown
and the Superintendent of Prisons are proper respondents. What I will say
in passing is that if a man has a constitutional right which has been
breached, he should be able to vindicate it. Someone should answer.

I have not discussed any of the cases which Mr. Henriques analysed
with his usual skill and ewphasis. Nor have I adverted in this judgement
to any of the authorities cited by Mr. Langrin. And I have done this
deliberately not for any disrespect for the research and industry by them
displayed but for the reason that I do not think that on the facts, any
/assistancg,

of the cases is of any my arriving at a conclusion.

Some Special Features outlined

(1) Noel Riley and Anthony Forbes were tried jointly., The appli-
cation of Riley for special leave to appeal to Her Majesty in Council was
dismissed on July 18, 1978,

Although Forbes did not exercise his right to apply for special
leave, it would not be suggosted that executing Forbes before the result of
his co- ¢fendant’'s application was known, would have been reasonable,
acceptable and in accordance with sound practice,

In July 1978, the recomuendaticn of the House Committee that
capital punishment should be retained had not Leen debated. The debate
was on January 30, 1979. A Resolution of the House requested that there
should be a review of all the cases of the men now "awaiting execution.’
Excerpts of the speeches delivered during the debate have becn exhibited.
The number of men awaiting execution as on the date of the dehate was
given as 79.

To review 79 cascs with the special features which each may
contain, is not a light assignuent.

{2) The execution date 2%.5.79 for Riley and Forbes, is almost
four months from the end of the debate in the Honourable House of
Representatives and nine months from the final result of the Juidical
process which the appiicant Riley had set in moticn. Is that inordinate
delay on the part of those responsible in finally determining the fate of
these two men? I have no hesitation in saying that in the Jamaica of today,

the answer is a resounding no. And if it is necessary, I wwld



find this as a fact.

(3) In the case of Irving, his application for special leave to
appeal was abandoned in October, 1978. A period of nearly six months elapsed
between that date and the date set for this execution. But te was one of
79 awaiting execution at the date of the debate., He was convicted about
four months before the Houss Committee was named in May 1977, In his case,
no inordinate delay has been shown.

(4) When the cases of Beckford and Miller went before the Court of
Appeal in Nowmber, 1975 and in February 1976 respectively, the Commission
appointed to inquire into the cases of certain condemned men had already
reported. The affidavit cf Riley shows that an Interim Report was submitted
on April 1, 1975. ¥From this, I am entitled to draw the inference -~ and I do

, /being
so = that from an official standpoint, consideration was . given to the
guestion of the retention of the death penalty before Beckiord and Miller
were convicted of murder. And when the last execution took place in April
1976, the result of Miller’s Application for leave to appeal Lo Her Majesty
in Council had not yet Dbeen kuown.

Summary of case

(1) Where an application alleges that - his fundamental right enshrined
under Section 17' (i) of the Constituticn has been breached, he is expected
to show that the punishment which he claims to be inhuman, degrading or
terturing is one which has been ordained since August 6, 19¢Zz. And he must
demonstrate that on a balance of probabilities and having regard to the
historical evglution of the provision and to the thinking of the modern and
reasonable man, the punishment or treatment amounts to tonture, or it is to
be regarded as inhuman or degrading.

(2) Where a prescrived punishment or treatment is attacked as being
in contravention of Section 17 (1), it is a question of law whether there is
any evidence or sufficient evidence to support any such claim. Whether or not
torture or inhuman or degrading treatment has been established or is likely

to be established is a questicn of fact,

(3) If the complaints are to be examined inthe light of inoxlinate
delay, I find that this has not heen proved. And if they are to bLe examined
onthe basis of suljection to torture or to inhuman or degrading punishment

ceenses 16
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or treatment, hold that the evidence advanced is not capable of supporting

any such claim.

(43 The Constitutional (ourt has no power to dicitate to either
Parliament or the Privy Council how and in what manner, the internal affairs
of each of these organs should be regulated. An in particular it is not
competent to formulate a schedule or time-table for each to follow .

3 No condemned wman has any constitutional right to demand his
own execution before the time which may be appointed by the Governor-General.
And he cannot obtain an order of mandamus {a prerogative order) against the
Privy Council when it is required to consider the prerogative of mercy.
Mandamus does not lie against the Crown.

(6) Although it is open to a condemned man or to those who support
him to muster public opinicn in his favour, he is not permitted to obtain any
judicial order which would have the effect of directing how the prerogaive
of mercy should be exercised.

7) As I see it, the case of each applicant boils down to thiss

That in the scocial and political climats which has prevailed
in Jamaica over fthe past five years, a man ' awaiting exccution has a legal
right recognised by the Comstitution to demand that reascnable dispatch should
be displayed in a decisicn touching the oxercise of the royal prerogative
and which concerns his fate. If a failure to act within a reasonable time
is demonstrated, then a decisbon ordering his execution may be challerged in
the Constituional Court. The remedy sought is o declaration which - is discra-
tionary and although the facts tc support the motion are overburdened with
ethical and disputable issues which are nct justiciable, the prayer should
nevertheless be favourably considered. If the argument has tc show the
reflection which I have attempted to depict,; then it is very clear what the
result ought to be.

Final Comments

Mr. Fari Witter veplied to the submissions of Mr. Langrin, on
hohalf of applicants Riley, Forbes and Irving, One of the broad propositions
of Mr. Langrin was put din this form:

"The terms of the motion relate to a declaration

which would challenge the validity of the

death penaity.”

@90 3900 ¢
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In a spirited and eloguent ceply, which was charged with a certain
amount of emotion, Mr. Witter urged that this Court-should seize
the opportunity to pronounce upon the degree, severity, encrmity and
finality of the death sentence.

Attractive as his invitation is, I must decline it. Whether or
not the death penalty should be retained in Jamaica is a vexed question.
There is a division of opinion ofamong the Members of Parliament in both
Houses.

The issue is strongly charged with politics and embellished with
philosophy. There is no need for the judges to enter the arena nor should
they rashly allow themselves to be touched by the stain. of this farrago.

In my judgement, these motions fail and should be dismissed with

costs.
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ROSS J:

In these cases the applicants by motion seek a declaration that the

execution of the said appiicants at this time and in the circumstamces
leading up tc and surrounding the issue of the death warrants, would be
unconstitutional and illegal being contrary to section 17 (1) of
the Constitution of Jamaica.
The grounds of the applications as set out in the said
motion are that the applicants have becn subjected to torture and/or
inhuman and/or degrading treatment within the meaning of and contrary
to section 11 (1) of the Constitution of Jamaica in that:
(a) Their execution was delayad for a considerable
period of time which delay was significantly caused
and or contributed to by the “de facto' auspension
of the death penalty, and
(b) The applicants were led reasonably to believe and
or etrongly hope that their executions would not
be carried cut by virtuce of;
(i) The aforesaid suspensicn of the death penalty;
(ii) The fact that studies were undertaken into the
gquestion of suspending the death penalty by the
National Security Committee of the House of
. Representatives, and
(iii) The debates and resolutions passed in the House
of Representatives and the Senate on the 30th
Jarnuary, 1979 and 9th February, 1979.
Section 17 of the Constitution of Jamaica states:
¢9) "No person shall be subjected to torture or to
inhuman or degrading punishment or cther treatment;
(23 Nothing centained in or done under the authority of any
law shail be held to be ipcensistent with or in

contravention of this section to the extent

ceceasesl19
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"that the law in cuestion authorises the infliction
of any des.ription of punishment which was lawful in
Jamaica immediateiy before the appointed day.”

(6th August, 1962;.

in his submission ou behalf of the applicants Beckford and Miller,
. /a

Mr. Henriques states that it wculd not be part of his argument that the
; ; . . /the .
death penalty, per se, is unconstituticnal as he conceded that authorities
indicated clearly that the death penalty, per se, would not be a contravention
of section 17 of the Zonstitution.

It may be convenient here to set out briefly the history of these
matters:-

Noel Riley and Anthony Forbes were tried together and convieted of

murder on 7th August, 1675, g to the Court of Appeal were

, their appea
ismigsed on 23rd February, 1876. Riley then saught leave to appeal to the

Judicial Committce of the Frivy Council. @and he was refused leave on

18th July, 1578, Foerbes did nct seek lzave Lo appeal to the Judicial

Committee of the Privy Council. The Legal Aid Clinic on behalf of Riley

and Forbes, by letter dated 17th November, 1978, wrote to the Governor-

nat the Clinic "intends t¢ forward the

~+

General stating, inter alia;
petition for mercy on behalf of Noel Riley as soon as this can be done.
In the case of the co-defendant Anthony Forbes, we do not intend to pursuc an
appeal to the Privy Council in England.”

Clifton Irving war convicted of murder on 22nd March, 1576,and his
appeal to the Court of Appeal was dismissed on iCth January, 1977; then
by letter dated 15th November, 1378, his attorney informed the Privy
Council “that the petition for leave to appeal will no ionger be preoceeded
with.'

Mr. N.H. Saith, the Sovernor-—General’s secratary and secretary to

the Privy Council iv tis Affidavit of llth March, 1880, s*ated, inter alis,

]..lo

that it is rhe practice cf the Privy Council to await thc exhaustion

or abandonment

e...a.oeo.alz_..
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of all appeals to the courts before the final determination of the question
of whether the Prarogative of Mercy shall be exercised” and that "in the
case of Noel Riley, Anthony TForbes and Clifton Trving, the final determimation
was made after the communications received from their attornevs in November,
1878.°

The applicant Tlijah Beckford was convicted for murder on 9th May, 1975,
and on the 6th Novewber, 1975, his application for lcave to appeal was
dismissed by the Court of Appeal; he did not seek leave to appeal to the
Judicial Committee of the Privy Council as he was advised that there was no
legal point to warrant such an appeal. A petition on his behalf for mercy
was submitted to the local Privy Council on 4th March, 1977, and this was
conzidered and rejected by the local Privy Council on 15th November, 1977;
subsequently a further undated petition was submitterd by Blijah Beckford and
this was also considered by the Local Privy Council and wzejected on 24th April,
1973.

Ii the case cof Brrol Miller he was couvicied of murdar on 28th Octobed,
1975, and on 5tk February. 1975, his appeal was dismissed by the Court of

Appeal,; then or 8th Docember, 1974, his periti »n for special leave to appeal
to the Judicial Commit+ee of the Privy Councili was dismissed. Two Petitions
n his behalf for mercy were submitted to the local Privy Council, One in
February, 1977, aud another on 4th March, 1977. Both were considered and
raejected by the Frivy Council on 15th Wovember, 1977.

Finally the executicns of Noel Riley, Anthony Forbes and Ciifton Irving
were scheduled to be carried cut on 29th May, 1979, while the executions of
Elijah Beckford and Ervol Miller were scheduled for 1i2th Jume, 1979. Evidence

was also adduced that from about April, 19746, nc executions had takeu place

and that arouna May 1977, Miniscry paper was tabled in the House

ceesnssf21
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of Representatives by the Minister of Justice recommending an

enquiry as to whether capital punishment should be retained,

and the matter was referred to the National Security Committee of

the House for study. 1In October, 1978, the House Committee recommended
that there should be no change in the law relating to capital punishment;
on the 30th January, 1979, a motion that the death penalty should be
further suspended pending a detailed study was debated in the House of
Representatives and defeated; after this/aresolution was adopted by the
House recommending to the Governor-Gemeral and Privy Council that the
cagses of all persons now awaiting execution should be reviewed. Then the
Senate on 9th February, 1579, adopted a resolution that capital punish~
ment be suspended for 18 months pending 2 detailed study amd consequent
on this the Minister of Justice appointed a Committee to study the matter.

It is against this back-~ground that the motions have been filed
in these matters seeking the declaration set out above.

Mr. Henriques, for .ihe applicants Beckford and Miller said that
their motion was brought under the provisioas of section 25 of the
Constitution which cection confers jurisdiction on the court to hear
complaints by citizens where there has been an infringement of sections
14~24 of the Constitutions; the complaint here is made under section
17 (1) set cut above. He submitted that because of substantial delay, through
no fault c¢f the applicants they have been subjected to inhuman treatment
and tie delay complained of was in respect of the period between the last
judicial act omn fhe part of the applicants and the issue of the warrants.

The issue before the court, as he saw it was that when a man
is condermmed to die, he suffers and that through no fault of his own he
has been kept in that state for 3% years, a tctally unjustified delay.

No reason, he says, had been put forward fcr the delsy and it should

5
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be the case that where a person is under sentence of death it should be
carried out quickly and not kept hanging over his head.

He further submitted that the dsbates which took place in Parliament
only made matters worse as the hopes of the applicants were raised and then
dashed. No execution has been carried out from April, 1976, and the de facto
suspension of the death sentence made it worse, as nothing was done.

Among the documente filsd on behalf of the applicants were agffidavits
by Fr. Harry and a report and affidavit of Dr. Knight and Dr, Hickling,
psychiatrists, as to the mental condition of the men and in a summary of
their report they stated (inter alia):

"It is our c¢pinion that the clinical features

of psychological disturbances in the 5 condemned

men examined by us are clearly related. in a causative 1
way, to the mental stresses they have undergone

during the time they have been under sentence to death,
These stresses have in turn been the result of
discussion, comment and debate in the public media

and in the ‘Senate and House of Bepresentatives.

The most prominent clinical features were those of
anxiety being related to their uncertainty through
their hopes being alternatively raiscd and lowered.”

Mr. Henriques went on to point out that even without the Affidavits
of Fr. Harry and the psychiatrists as to the state of the men, he would
still argue that the suspension of the death sentence amounted to inhuman treat-
ment,; as looking at the obiecctive test, if a person is kept in such
circumstances with a sentence of death hanging over him, then he must
certainly be in anguish or be subject to some suffering which must be
inhuman. Reliance was placed on the judgement of Lord Diplock in Abbott's
case to which I will refer later.

Mr. Henriques was followad by Mr. Daly who first dealt

with the history of the matter in relation to each of the other

ceosal23
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three applicants: Riley, Forbes aud Irving. He went on to point out that during
the time since the sentences wers imposed on the applicants theve hed been a de
facto suspension of capital punishment ~ this was from April, 1576, and in
May, 1977, & House Committee was sei up to deliberate and decide whether
there should bz an investigation as to the desirability or otherwise cf
retaining the death penalty. 8o even before all the judicial proceadings
had been concluded there was this hope, says Mr. Daly, being held ou* to
them Dy the action of the Legisiature - the hope that their executions would
be auspended pending the outcone of investigations into the desirability
of the de=th penalty continuing and the further hope that as a result their
executions would not be carried out.
Iir. Daly stated that on the i8th July, 1578, Rilev's apneal to

the Privy Council was refuscd znd that ne action was taken in regard to
carrying out the sentence up to Ocicber, 1378 - bul we nust bear in mihd Mr.
Smith's affidavit, whicli I accept, that it was only in November 1978, that

/Kingston
the Legal Aid Clinic advised fie. Govarnor-General that a petvition for Riley
woula be forwarded and that the appeal to the Tudicial Committee of the
?rivy Council wase abendoned. In October 1978, he said, the House Committee

had decided to recommend that there be no change Iin the law  and in

January, 1579, there was a metion in the House that Capital Punishment be
suspended - this motion was debated and defeated. The debate in the House
must have raised the hopes of the Applicants; the importance of the debate
he suggests, is in its effect on the minds of the applicants; having regard
to what was said and the members who said it. Further another motion was
at the same time unanimocusly adopted recommending a review of all the cases
by the Governor General.

It was Mr. Daly's submission that the proper course
to have been adopted in the situation was that the sentencce

.oa-ﬂoo°/24
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should have been commuted of all persons ou death row, wnile the issuz

was being debated. Then he went on to say that following on this was the

debate in the Senate in Fabruary when a motion for suspension of capital
punishment was adopted, and the cumulative effect of 211 this on the minds of
the applican*s must have been immense.

Mr. Langrir on behalf of the respondent first submitted that there
had been no unreasonable delay on the part of the crecutive in taking the decisioun
that the death sentence should be carried out - he referred to the affidavit
of Mr. 1.4, Smith in regard to the practice of the Privy Council to await the
exhaustion or abandonuent of all appeals to the courts before the final
determination of the question of whether the Prerogative of Mercy should be
exercised. Then he went on to observce that it would not be reascnable for
the Privy Councll to go zhecad and issue a warrant for axccution when the
condemned men’s attorneys are asking that you held on as a petition for
mercy is being sent. He sabiritted that the three mern Riley, Forbes and Irving
were pursuing their teuc:lies up to Wavember, 1978, 2nd consequently; tne
argument put forwaid o their behalf that a ¢a factc suspensicn over a
protracted period tad caused them to suffoer torture or degrading treatment
is untenable.

In tha case ¢f Bzckiord, he said, hisz appeal torminated on 6th
Hovember 1975, as there was no appeal by him #o the Judicial Committee
of the Privy Council; but having regard tc the manner in which the machirery
of the Privy Council operates, this body would not then be expected to make
a move to prepare a warrant for his execution as in the wormal course of
events he would have been erpected to pursue his appeal te the Judicial
Cormittce of the Privy Council.

Up to March, 1977, Rcckford and Miller were petitioning

the Privy Council for mercy. In fact an undated petition by
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Elijah Beckford was rejected as late as 24th April, 1379, He pointed out
that in May 1977, a Ministry paper was tabled in the House of Representatives
on the subject of whether capital punishment should be abolished and it was only
in January 1979 that on a 'conscience” vwote in Parliament it was decided that
there shaild be no change in the existing law. Since then, a further
Committee had been appeointced to study, assess and report in regard to the
psychological and socioleogical effects of capital punishment in Jamaica today.
On the question of the reasonableness of the period of time
he referred to D.P.P. v Michael Feurtado and Attorney General, Civil Appeal
Ho. 59/75 where Kerr J.A. at page 8 of the judgement states:
“What is reasonacble time would depend vpon the
circumstances of each case, including the natiire
cf the case, the formalities of the pre-~trial
procadures, the facilities existing and the efforts
that have been made to concluda the proceedings.”
Kerr J.A. then went on to refer to the judgement of Fox J. in
Shirley Chin-See's -case ~ whers Fox J. stated:
"Cecondly, what is a2 reasonable time is determinad
not by an objective quest in vacuo of the ideal,
bt subiectively by reference to circumstances
preveiling in the Corporate Arsa at the present
time.”
Among the other submission made by Mr. Langrin were:
) Assuniing thare was delay such delay would not
consiitute a contravention of section 17 (1)
]
of the Constitution;
(2) That nothing in the affidavits has established
that the acts couplained ofwere illegal and were
the direct cause of mental anguish or expectation
on the part of the applicants cver and above
what would be reasonably expented by the passing
of the sentence of death on a person - and he

observed
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that the two psychiatrists were in disagreement
as to whether the applicants had suffered torture,
[£] of SN

(3) Applicants have not proved it is the State which
has contravened their constitutional rights under
section 17 (1), assuming those rights have been
contravened:

(&) In seeking from the courts a declaration that there
should be no execution at this time, the applicants
on their cwn argument are asking: the court to
prolong the torture or punishment = and consequently

[which the contravention of section 17 (1) cf/they complain.
In considering this matter it is necessary first of all to decide:

{1) Whether or not there has been substantial or
-unreasonable delay;

(2) Whether becausge there has been substantial delay
througl nc fault of the applicants they have been
subjectad to torture or inhuman or degrading treatment;

) whether the delay by itsclf -is taken along with
the debatcs and steps taken by Parliament in
regard to the issue of capital punishment made
matters worse as the hopes of the applicants were
raised and then dashed, thereby subjecting the
applicants to torture or inhuman or degrading
treatment contrary to secticn 17 (1) of the

Constitution;

(4> Whether, if there is a coatravention of section 17 (1)
the redress should be the declaration sought, viz,

/uncpnstitutional_r
T RS

that the execaticns aré illegal

"
5

being coutrary to scection 17 (1)

sesevnconaasf27
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To deal first with the question of delay, I formed the impression
that it was conceded on behalf of the applicants that no steps could pro-
perly have been taken by the Privy Council until the applicants had exercised
their rights to appeal or to seek leave to eppeal and the appeal or applica-
tion for leave had been dismissed and the secretary of the Privy Council so
informed. I note too, as stated by Mr Smith, the secretary to the Privy
Council, that it was the practice of the Privy Council to await the exhaustion
or abandonment of all appeals to the courts before the final determination of
the question of whether the prerogative of Mercy should be exercised. Mr Smith's
affidavit also suggest that it was the general practice for a petition seeking
clemency to be filed on behalf of a2 condemned man after his final appeal had
been dismissed.

Now, section 90 and 91 of the Constitution deal with the exercise of
the Prerogative of Mercy, the Governor-General acting on the recommendation of
the Privy Council., In section 91 it is provided that:

"Where any person has been sentznced to death for

an offence against the law of Jamaica, the Governor-
General shall cause a written report of the case
from the trial judge, together with such other
information derived from the record of the case or
elsewhere as the Governor-General may require, to

be forwarded to the Privy Council so that the Privy
Council may advise him in accordance with the pro-
visions of section %0 of this Constitution®.

So whether or not a petition is submitted to the Privy Council
the Governor-General has to obtain the report of the trial judge and other
information from any source he considers necessary to put before the Privy
Council to enable them to advise him on the matter, and it may well be
several weeks or months before all the necessary information is available to

be put before the Privy Council for their consideration. Then time

must be allowed for consideration of the information by the

soeo/28
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Privy Council. As Kerr J.A. said in Michael Fuertado's case

"what is a reasonable time would depend on the
civcumstances of cach case.”

Bearing all this in mind let us look at the case in regard
to each applicant:
In the case of Noel Riley, the Legal Aid Clinic by letter dated

17th November 1978, wrote and informed the Governor-General
that the Clinic intends to forward the petition for mercy on his
behalf as soon as this can be done so we know that the petition would
have reached the Governor-General sometime after 17th November, 1978,
and it would have been only around this time or after this that the
steps steps set out in section $1 of the Constitution would have been
put intrain. The execution of Noel Riley was scheduled to be carried
out on 29th May, 1979, and in the circumstances related it does not
seem to me that it can be said that there was substantial or unreasonable
delay intaking ~the decision that the sentence of the court shcﬁld be
carried out.

The case of Antliony Forbes is similar: In the same letter above
of 17th Nevember, 1978, in which the Governor-General was informed about

/Kingston
Noel Riley, he was alscu advised by the Legal Aid Clinic that they did
not intend to pursue an appcal on belalf of Forbes to the Privy Coumcil
in England. After this the usual steps would have been taken and Forbes'
execution was also scheduled to be carried out on the 29th May, 1979;
again, the lapse of time between 17th Wovember, 1978, and 29th May, 1979,
/a

was reasonable period in which to do all that was required to be done.

Clifton Irvings appeal to the Court of Appeal was dismissed on
10th January, 1977, but it was only by letter dated 15th Hovember, 1978,
that his attorney informed the Privy Council that the petition for

leave to appeal would not be proceeded with;
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again in this case the executon was scheduled to be carried out
on the 29th May, 1979, and it cannot be said that the time span from
/be
15th November, 1978, to that date could be considered to a substantial
or unreasonable delay.

Next, let us take the case of Elijah Beckford: After his
appeal was dismissed a petition on his behalf for mercy was submitted
tc the local Privy Council on 4th March, 1977, it was considered and
rejected by the local Privy Council on 15th November 1977, then
subsequently a further undated petition was submitted by Beckford (there
is no evidence as to the date of its submission) and this was also
rejected on 24th April, 1975, we do not know when this petiiton was
submitted /bugven if it is so that there was some delay in the
consideration of this petition it seems clear that there was this
de facio suspension of capital punishemnt to which I will refer
presently.

Finally, we have Errol Miller whose petiticn for special
leave to appeal tc the Judicial Committee of the Privy Council was
dismissed on 8th December, 1970, following which two petitions for
meféy were submitted on hiz behalf iu February 1977,and March 1577,
both were rejected Ly the Privy Coumecil on the 15th November, 1977;
his executoon was schaduled for 12th June 1579, about nineteen (19)
nonths later, but again, it was during this period that the gquestion
of suspension of the death penalty was being debated and that there
existed a de facto suspension of capital punishment.

One of the submissions made by Mr. Henriques on behalf of
his clients Beckford and Miller was that no reason had been put
forward to explain or justify the delay on the pert cf the

Governcr General and Privy Couiicil in dealing with their cases.
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and that as a consequence there is no justification of this delay,
since no affidavit has been filed stating the reason or reasons for
the delay in issuing the warrants for the execution of Beckford and
Miller.

In the present circumstances it does not seem to me that
any such affidavit is necessary. The applicants Beckford and Miller
have in their affidavits set out fully the steps taken in Parliament
since May, 1977, to discuss and deliberate on the question of the retention,
suspension or abolition of capital pinishment;, and it is an obvious
and irresistible inference that the Governor General ' and Privy Council
would have been aware of what was happening -~ whether by being advised
by the Govermment or by reading about it in a newspaper, and would in the
circumstances, as responsible individuals, whether so requested or not

/that

have decided there should lLie a suspension of executions until
Parliament had come to a decision on the matter. Further. there is no time
limit laid down and there should not be any, as to the period which
should elapse between the exhaustion cf an appeal and the issue of the
warrant of execution.

I note that in making his submissions, on the question of
delay Mr. Henriques referred only to the period between the last
judicial act done on behalf of his clients and #the date scheduled for
execution; he omitted the time of submission of petitions by or/on

: /that
behalf of the applicants., It does not seem to me . there is any proper
bagis for this as I feel sure that members of ths Privy Council consider
it an important part of their duties to consider carefully any petition
ferwarded by or/on bahalf of condemned men and that they would not come
/the

to a decision in matter until after they had considered the petition.
So whe¥z a petition or petitions are submitted time must be allowed for
their consideration by the Privy Council, as well as of the other matters
mentioned 1in section 91 of the Constitution, to which reference has been

cavseseassa/31
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made.

In his submission Mr. Daley stated that the debate in the House
and other actions taken must have raised the hopes of the applicants, and
that the importance of the debate is its effection the minds of the applicants,
having regard not only to what was said but the source from which it came
and that despite the defeat of the suspension motion, there was another motion
passed recommending a review of the cases of persous awaiting execution.
As T understand him, he further submitted that the circumstances of the delay
in carrying out the sentence. of the court together with the alternating
hope and despair of the applicants and the debate whether or not to carry
out a sentence of the utmosi severity, were such that persons awaiting
execution nmust have suffercd. The affidavits of the applicants as o the
extent of their suffering were supported by affidavits .and reports of
two psychiatrists, a psychologist and ¥r. Harry, a Roman Catholic Priest
who had for many years ministared to condemned men at the Saint Catherine
District prison. It cseems Lo me, however, that the reports and affidavits as to
the condition of the men disclose nothing more than that they were under
zevere stress because they were condemaed men, uncertain of their fate
eventually.

On psycniatrist hazarded an opinion that th: men showed evidence
of being subjected to acts whick could be regarded as inhuman and degrading
treatment, but he added that the treatment could not be regarded as torture.
The other considered that such an opinion was inappropriate in a medical
report. Having read the various affidavits and reports, I find there is
no credible evidence that any delay in the executions or any act
of Parliament or of Members of Parliament caused any terture or inhuman or
degrading treatment to any applicant or any other condemned men and I do not

) /o

accept the evidence or opiniouns adduced this effect.

As 1 see it, it only normal and natural «nd to be
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expected that someone under a sentence of death should from that fact
itself be subjected to severe mental stress, and no doubt, any report or
act by someone which gives cause for hope that the sentence will not be
carried out is eagerly grasped with 'the result that from time to time

their hopes are raised. I am quite unable to appreciate how an act which
happens to raise the hopes of persons in a situation such as the present
one can be said to be torture, inhuman or degrading treatment whether those
hopes are realised or dashed.

As I understand the argument here, it is that the delay in the
execution of the applicants and particularly when considered along with
what was done in ‘Parliament amounted ts torture or tc inhuman and degrading
treatment of the applicants and so constituted a contravention of section 17 (1).
It would seem to me that after a person has been sentenced to death any act
which results in a postponement of his execution for even a day is an act
of inestimable benefit to him and so the de facto suspensicn of capital
punishment conferred a priceless benefit ou these five applicants as well as
on others then under sentences of death: while it may be that the uncertainty
of the situation would naturally cause some mental stress, this would I
imagine be as nothing compared to the uncerainty when one is informed that
a date has been fixed for onc's execution,

When we look at the debate in the House and the other steps taken
in regard to the question of the retention , suspension or zbolition of the
death penalty, the whcole purpose of the exereise was for Parliament to
investigate and decide what action showld be taken in regard to the death
penalty. It is natural that in the situation of the applicants their hopes
were raised but that is not the fault of the legislators and the applicants
themselves could well have gained tremendously from the exercise of the
"conscience” vote had it gone the cther way. To say that the speeches
and other steps taken in Parliament, where the legiglators were only lawfully

carrying out their functions under the Constitution. have inflicted

ceveiivconscssacssf33
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torture, inhuman or degrading treatment on the applicants is completely

without any factual or legal basis and must needs be rejected. As I have
already indicated the delay involved was reasonable in the circumstances and to
my mind conferred great benefit on the applicants by postponing the carrying
out of the sentence of the court.

In the course of the submissions counsel for the applicants referred
to Abbott’'s case (1979) 1 W.L.R. 1342) in support and so I should deal with
it: the attention of the court was directed to the following passage in the
judgement of Diplock L.J.:

"That so long a total period should have been
allowed to elapse between the passing of a death
sentence and its being carried out -is in their
Lordship's view greatiy to be deplored. It

brings the administration of criminal justice into
disrepute among law abiding citizens."

But Lord Diplock went on the add:

"Nevertheless their Loddships doubt whether it is

realistic to suggest that from the point of view

of the condemned man himself he would wish to expedite

the final decision as to whether he was to die if

he thought that there was a seriou!rlSk that the

decision would te unfavourable. While there is life

there is hope.”

Mr. Henriques submitted that the period of delay -eplored by
Loxd Diplock was only & momnthe, and if Lord Diplock was there deploring a delay
of 8 months, how much more would he have deplored a delay of 3% years, as was
. . . . /to , . .
the case here with his clients. But it secms’ ~me that when Lord Diplock
referred to the total period allowed to elapse between the passing of the
death sentence and its being carried out he was referred as I inderstand
it, to the period of €& years which had passed since the death Penalty was
passed in the Abbott case, and while deploriug the delay Lord Diplock
fully appreciated that it was not realistic to suggest that the condemned
man would want to expedite the final decision 1f he felt it was likely to be
unfavourable to him.
Then later in the same judgement Lord Diplock had this

to say:

"Since the section imposes duties arising

under public law upon the designsted Minister
and upon the Advicory Committee, a person

N 14
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aggrieved by any failure to perform those

duties with reasonable dispatch would, in

their Lordship's view be entitled to apply to

the High Court for an appropriate remedy in public
law such as an order of mandamus requiring the Minister to
refer to the Advisory Coumittee and the Advisory
Committee to proceed with the consideration of it.
Their Lordships recognise that it is hardl'y realistic
to expect the person primarily affected by tardy
performance of those duties, the condemned man himself,
to take that course; and delayed perforumance of a
public duty for which no express time limit is set not
generally ultra vires.™

. 01rcumstances .
In the of the instant case can there be any doulbt thac the

applicants would have wanted the expeditious performance of the Governor-
General and Privy Council in connection with the issue of the warrants
for their executions?
till later in his judgement Diplock L.J. went on tc say:
"In their Loridships view the prgposition that, in this

instant case, the fact that seven or eight months
elapsed bafore the appellant's PEEAION for Reprieve

was finally disposed of by the President made his executiomn

at any time thereafter unlawful is gquite untenable.

Their Lerdships accept that it is possicle to imagine cases

in which the time aliowed by the authorities to elapse
between the ypronouncement of a death sentence and notifi-
cation to the condemned man that it was to be carried

out was so prolonged as to arouse in him a reasonable belief

that his death sentence must have been commuted to a
sentence of life imprisonment. In such a caase , which ie
withou t precedent, and, in their Lordﬂhig g view would
invoive delay measured in years, rather than in months; it
ight be argued that the taking of the condemned man's

life was not by"due process of Law', but since nothing
like this srises in the instant case, this question is one
which their Lordships prefer to leave open.'

Intthefirst place although the above comments are obiter dicta

they deserve careful scrutiny as opinions of a distinguiched judge of the

Judicial Committec of thie Privy Council; in the second place it is to be noted

that he states that the propositiom that in the circumstances of that case

7 or 8 months had passed before the petition for a repricve was disposed of made

the execution at any time afterwards unlawful is quite€ untcnable.

What is more, the situation described there is different from
the case with ¥hich we are concerred inthat although the time between the
pronouncement of the d:zath sentcnce and the no:ification to the condemned

man that it was to be carried our covered a pericd of years much of this

cevsaeesssf/35
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time was taken up with efforts by or on behalf of the condemﬁggﬂko upset
the sentence and conviction, or to hsve the Prerogative of Mercy exercised
and their sentence cormuted; further, there is nc evidence to suggest that
anything was said or Jdone by anyone to arouse in any of the condemned men a

reasonable belief that his death sentence must have been commuted to a

1

sentence of life imprisomment; on the contrary, the applic &s' complaint is

havi .
VNG their hopes raised at

directed to the uncertainty of their position,
onc moment and then having them dashed the next moment.

It should further be noted that Lord Diplock put the position no
higher than to say that in such a situation as he cutlined it might be argued
that the taking of the condenmned men's lives was not by due process of law.
As I see it even in such.a situation, it is unlikely that it could be
successfully argued the the execution was illegal; what might probably happen
in such a case would be that bLecause thers were circumstances which had
aroused a reasonable belief in the condemned man that his sentence must have
been commuted to life imprisomment, the Privy Council would ccansider the case
a proper one in which t¢ rvecommend to the Governor General that the sentence
be commuted,and act accordingly.

As I have found that the avplicantg were not subjected to torture, in-
human or degrading treatment it will be clear from the above that there has be=n
no.ccntravention of section 17 (1) of the Constitution, and no question of
redress arises for consideration,

In this motion the applicants seek a declaration that the execution
of the said applicants at this time and in the circumstances leading up to and
surrounding the issue of desth warrants would be unconstitutional and illegal
being contrary to sections 17 (1). The applicants’® attornevs have made it clezr

that they are not saying that the execution of the death penalty is contrary

s being alleged that the execution of

b

te the Constitution. If thersfore it
the applicants is illegal and unconstitutiomal it can only be so because
the sentence of the court which imposed it was for some reason illegal and

but )
unconstitutional; no argument was raised to suggest this or for that matter

A |
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could properly have'been so raised as the appeals against conviction and sentence
had all been dismissed; noy was there any authority cited to support a
submission that delay or failure to carry out the sentence of a court could
render that sentence illegal or unconstitutional.

The Attorneys for the applicents, as far as I understand it,
made no attempt to show how the execution came to be illegal or unconstitu-
tional. All that they said was that there had been a failure to carry out
the execution without what they considered to b reasonable time, the effect
of thie failure was to cause torture or amount to inhuman or degrading treatment
of the applicants. I have already dealt with this, but even assuming that the

failure of the executive Jid amount to teorture or inhuman and degrading treatm
ment; I am unable to € how their failure had or could have the effe ct of chang-

ing a legal sentence of a court ivto an illegal and unconstitutional sentence.
There ic no basis for this in law or logic and all that can be said
is that if such treatment had been meted out, it would be only one of the
factors which the Privy Council would no doubt take intn account in deciding
whether or not to recommernd clemency.
0f course, in theory, it is possible that they might have
the right to come to the Court to ask for an order of mandamus to compel
The Governor General ts puib an end to their alleged torture or inhuman or degra-
ding treatment by issuirng the warrant c¢f execution, but that is not realistic.
Leoking at the evidonce adduced in this case, at the submissions
made and the authorities cited, it is clear that this motion is misconceived
and must be dismissed.

I would order that the motion be dismissed with costs,
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Carey J.:

In general, expedition is one of the imperatives as
regards the protection of the right to life, liberty and the security
of the person guaranteed under our Consittution. So it is enacted in
sec, 15 (3) of the Constitution that a person who is arrested "Shall be

brought without dclay before a court,” and that person "if not tried

within a reasonable time shall be released™ on bail. Where a person is

charged with a criminal offence, he shall be afforded a fair hearing

within a reasonable time.' See sec. 20 (1). The interpretation of this
section
latter/was considered by this court in Fucrtado v. D.P.P. (unreported)

Suit M. 17/79, July 13, 1979, and by the Court of Appeal in the subsequent
appeal there:fron\SCCA 5$/79, Hovember 16, 1979, But the Constitution does
not guarantee that nen condermad to suffer death by law, will be executed
without delay, nor does it guarantee that ~“~ . such persons during the period
of incarcerétion will not suffer anguish, anxieties, or depression, that they
nay not enjoy a feeling of hope or may not be plunged into despair. I have
not the least doubit that, in the due and proper administration of criminmal justice
such sentences ought te be carried out with reasonable  despatch. That

they may not be tortured or subjected to inhuman or degrading treatment, is a
safeguard which they, in common with all other citizens of this country, are
entitled, and for which, redress is provided in the Constitution.

The applicants all aver in their applications to this court,

that they have been subjected ''to torture and/or inhuman and/or degrading
treatment within the meaning of and contrary to sec. 17 (1) of the

constitution.”

Accordingly, they each seck a declaration in terms which have
already bLeen recited by my Brethren, and consequently, in the interest of
brevity, it is wholly unnecessary to rechearse them. For the same reason

I gratefully adopt the statement of facts comprehensively detailed by

60 0ce s e ve o
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Parnell, J.

’ _ i1 -M(n R SR
‘;i73 I now set out "in intemse the provision of the Consti-

tution on which these applicant s rely:

"17. ~ (1) No person shall be subjected to

torture or to inhumen or degrading

punishment or other treatment .

(2) Nothing contained in or done under

the authority of any law shall be held to be

inconsistent with or in contravention of this

section teo the extent that the law in question

authorises the infliction of any description

of punishnent which was lawful in Jamaica

immediately beforce the appointed day.”
The effect of the latter sub-section is to anticipate and forestall an
argument that any punishment pernmissible by the Laws in force up to
Independence, should be struck down as unconstitutional on the ground that
it infringed the provisions against inhuman or degrading punishment.
To ensure that the matter was put bevond a peradventure of a doubt, the provisier
of sec. 14 (1) recogniscs that the death penalty is still the lawful sentence
for the offence of murder. It is thus stated:

M 14, - (i) No person skall intentionmally b

deprived of his life save in execution of the
sentence of a cecurt in respect of a criminal

offence ¢f which he has been convicted.”

Degrading punishment may be rendered constitutional; but degrading
treatment 1is not.

This court therefore, cannot be concerned with the Constituticnality
of the death penalty as it rulates to these applicants; that sentence 1s by
the law of the land mandatory on conviction for murder. /Sec. 2 Offences
Against the Person Act. 7 Sce also Runyowa v. R. /i966/ 2 W.L.R. 877, Mr.
Henriques, for the applicants Beckford and Mi ller, expresasly and correctly
stated that he was not intending to found any argument upon this point.

Mr. Daley, on behalf of the cther applicants, adopted Mr. Henriques?
submissions and wag therefore deemed te have accepted the pesition.
Additionally, the court. it should have been unnecessary.-to-point out, is
not called upon to :determine or pronounce ou tie é22§222§;y.of this penalty

yadfgined

as to the many uurders being committaed nor as to whether it should be
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abolished or retained. Mr. Witter, who appeared with Mr. Daley, although
conceding that any remarks of his,jn this connection, could scarcely further
the main line of their arguments, nonetheless, seized the opportunity in

this forum to invite us to express our views on the quality, degree, nature
and finality of the punishment, especially, as he emphasized, the legislature
had vacillated in its approach to the problem. For myself, to accede to this

" would ammount to an unwarrantable interference or

plea ad misericordiam,
encroachnent . in an area which is the peculiar jurisdiction of Parliament.
The principle of the separation of powers embodied in the Constitution calls
for decorous reticence on the part of the court in this regard. Further,
I am in respectful agreement with the words of Lord Simon of Glaisdale in
Milliangos v. Gec. Frank (Textiles) Ltd. / 1975 / 3 W.L.R. 758 at p. 792:

"The . training and experience of a judge is

unsuitable for this type of decisjon-making

unaided: his circumspection is toc narrow; his

very qualities of kcen perception of his immediate

probliem tend to militate against scund judgement

of the wider and more general issues inveolved.

But if courts are to undertake legislative respon-

sibilities, something might be done to equip them

better for the type of decision~ making which is

involved. Cfficial advice and a balanced executive

view might be made available by a law cofficer or his

counsel acting as amicus curiae.'
And lastly, the Court i3 not, on these motions, required to enquire into
or even take cognizance of the facts which led to the convictions of these
rplicants.

I can now turn te consider the real issues which, in my view,

fall to be determined on these motions, having regard to the arguments

advanced and the concessions which have beern made by learned counsel. They

X3

are dichotomous and may be stated in this way”
Firstly, was the delay in executing sentence of death on these
applicants so substantial as to establish the torture, or inhuman or degrading

treatment forl:idden by the Coustitution?

c 0 e 0380
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Secondly, was such delay aggravated by the fact that the hopes
of these applicants had been repeatedly raised and dashed by a Ministry
Paper, debates, motions and resoluticns in Pariiament acceptable as proof
of the torturce, or inhuman, or Jdegrading treatment, forbidden by the
Constitution?

I begin by noting that the two dyslogistic terms used in sec.

17 (1) to qualify the word "treatment' viz., “'inhuman” and "degrading"
have nowhere been defined in the Constituticn. But they are ordinary
English words readily understandable. Since the applicants claim to have

been tortured, this wcrd toc, beats amalysis. “Torture' connotes the
iniliction of severe physical or mental pain, such ias is conjured up by

the use of the thumb-screw and the rack, familiar engines of torture at

the time of the Inquisition. It comprebhends the causing of severe agany,
anguish or torture, which all affect the mind of the victim. “'Inhuman”

in this context suggest:z cruecl, oe barbaric or savage treatment. Dr. Barnett
in his book '"The Constitutional Law of Jjamaica” at p. 351, is, I think

right in his view that, in additicn. this word involves not mercely such
treatment as results from want of pity or human fecling. “Degrading’ is

as I understand it, a lewering cf the physical,moral or intellectual character
of an individual. 7o qualify as dnhuman or degrading treatment, the act or
acts, it seems to me. musi be deliberate or intentional. The use of these

epithets and the inclusion of the woerd '

torture’” suggest that the Framers
of the Constitution were intending to show that the treaiment must comprise
acts which are without just cause.

The issucs suggesied nust be scen as having these elements of
intention and being without just cause as a leit-wmotif. »Mr. Henriques'
contantion was that it was "inhuman" treatment to keep these applicants
locked away in a condemned cell for such a long time, especially as

responsibility for this situation was not attributable to them. le conceded

that it was an inevituable condition of prisoners under sentence of death that
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they would suffer anguish but drged, nevertheless, that their long
incarceration amounted to treatment within the terms of scc. (17 (1).
He pinned these arguments to the wmast of Abbott v. The Attorney General

for Trinidad ard Tobago / 1979/ 1 W.R.L. 1342 at p. 1348, where Lord Diplock
observed:

"Theirlordships accept that it is possible to imagine
cases in which the time allowed by the authorities to
elapse between the pronouncement of a death sentence and noti-
fication to the condemned man that it was to be carried cut was
so prolonged as to arouse in him a reasonable belieif that his
death sentence must have bem commuted to a sentence of life
imprisonment. 1In such a case, which is without precedent and
theivr Lordship' view, would involve delay measured in years,
rather than in monthg, it might be argued that the taking of
the cond emnkd man's Llfe was rot "by due proces cf the law',

a -

oL . . - ~ 0T Al oto

L

Th e relevant pericd for consideratiocn to be noted as likely
to contravene the “due process of law provisions" was betwecn proncuncement

/the
cf sentence and the date coademned man was notified of his execution. It was not

without significance that Myr. Henriques did not accept that period, but was
content that the time should vun from the date of the last judicial act, which
would of course, effectively exhaust legal redress by way of appeal procedures,
tc the date of neiification of e¢xecution. The concessjbn wae a realisation that

1

the Jamaican situation wes altggethey different from tbat in the United Kingdom
and Scotland when eapital punishment was then the appropriate sentence

for murder. See paragraph 763 of Command Paper No. 8932 Royal Commission on
Capital Punistment, for the time lag in those countries.

Sitting, as L cften do, in the Circuit Courts, I am very acutely
aware that appeals from convictions for murder take anything up to a year to
come on for hearing. If thereafter a petirion should bte made to the Judicial
Commirtee of the Privy Council, a considevablic amount of time could have elapsed.
Moreover, such Rulas as cxdst regulatimg petiticrs o thcigudicial Committee,
our court of last vesori. prascribe ne time limits nor dig there any require-

ment that our Privy Council shozid bo advised.

6 ¢ o0 080
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The result is to further postpone consideration of the ultimate fate
of persons under sentencz of death. The Privy Council, we were told;
adheres to a practice of awaiting the exhaustion %y priscners of their
remedies by judicial process. Delays which thus regult lfrom the machinery
of justice and the system itself, would necessarily be measured in years rather
than weeks or mounthg .

Some statistical data was produced to reflect the picture of
delays during the period between 1962-1970. It was noted that the average
time between final judicial act and execution was nine weeks; the shortest ..
being no more than two weeks and the longest 22 weeks. As a historical fact,
this was interesting, but unhelpful in the circumstances of these matters
before the court. The situation, as is a matter of common knowledge, has
altered to a significant degree, sincethose relative crime~free days.
There are at present, a greater number of convictions for murder than was
the case in those halcyon days, and consequently, delays caused by the
preparation of /anghe hearing of appeals from these convictions, have become
more protracted.

Lord Diplock in his advice in fbbott v. Attorney General for
Trinidad and Tobago (saprz), was, of course, considering provisions in the
Trinidad Constitutien. It shaild therefore be emphasized that the provisions

for the exercise of the prcregative of mercy here are net "in pari materia"
with those of our Commcnwealth Caribbean neighbour. From the learned Law
Lord’s analysis in that casc, it appeared that the prerogative is exercised
by the President on the advice of a designated Minister who is Chairman

of the Advisory Committee, which he may consult, but whose advice he is not
obliZed to accept. He is, however, required to submit the judge’s report

and such other infoffiation as he may be advised for that body's consideration
and to enable them to tender advice to him. By reason of these duties,
imposed by thedlr constituticnal provision®,& priscuer would be entitled we

petition the High Ceurt for an order ¢f mandamus. Lord Diplock adding:-

© % 006050006



"Their Lordships recognise that it is hardly

realistic to expect the person primarily

affected by tardy performance of those duties,

the condemned uan himself, to take this course;

and delayzd performance of a public duty for which

no express time limit is set is not generally ultra

vires."
Abbott v. The Artorney General for Trinidad and [obago (supra) at
pages 1345 ~ 1347.

. exercise .

In this country, the ¢ cf the prerogative of mercy
is beyond judicial review, it is noct justiciabie., I will return to this
aspect later in the judgement, but at this point it is sufficient to say
that no prisoner would & entitled as his Trinidad counterpart to petition
this court for mandamus to compel the Govermor General to exercise the
prerogative. (See De Fretias v. Benny / 19757 3 W.L.R. 388 at pa. 394.)

It appears to me that in determining whether time is inordinate
or excessive or unrecasomable or substantial, all the circumstances need
to be taken into account. The words of that great judge, Fox, J., (as he
was then) in R. v. Chen Sce {unreported, delivered 8th January, 1968 are
appropriate:
.....Wwhat is & reasonable time is determined pot
by an objective quest in vacuo of the ideal, but
subjectively. by reference to circumstances
prevailing........”
Delay caused by the pendency of uppeal proceedings at the instance of
the prisoner cannct avail., He is the author of the delay and it would
hardly 1ie in his mouth tc complaic on that ground. Sec De Freitas v,
Benny (supra at p. 390):

:"The initiative for scecutring expedition in all

these proceedings lay with the appellant;™
I would also, for the same reason, regard delays caused by the prisoner
in petitioning the Governor General for clemency as being exempted from
considerction.
Assuming for the moment that the "duc process' clause
to which Lord Biplock alluded in Abboti s case was analogous to Sec. 17
of our Constitution, it is clear that evidence would have to be adduced

te show that the coudeomned mer Dy reason of the passage of time and the

© o0 0% 88 @0
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absence of any appeal or petition on their part had been induced to
belisve that sentence would not be executed upon them and therefore must have
o . . ) . /these ]
been commuted. But this is not the case with respect to applicants;
they were under no misapprehension as to their fate. All had petitioned for
clemency: all had been refused. I do not for a moment doubt that delay, even
inordinate delay, is to be deplored, but delay per se, in my judgement, gives
rise to no legal rights. WNothing said in AblLott's case (supra) gives ground
for a such a view.
The Governor General has the power, under sec. 0 (1) (b), to
grant a respite either indefinite or for a specified period from the
execution of the punishment impo sed on a prisoner convicted of murder.
Even if the delay was inordinate, I do not think that sec. 17 (1) could be
successfully prayed in aid as a means of constitutional redress. The mere
effluxion of time, L hold, does not come within the definitions 1 have ecarlier
stated as amounting to the infiiction of treatment causing severe agony or
anguish; or as cruel, barbaric or savage treatment or as lowering a person’s
physical, moral or intellectual character. Sc far as it is necessary, I would
concur in holding that the delay ian the case of each applicant was not
inerdinate.
In my view, the obiter dictum of Lord Diplock din Abbott's case,
on which Mr. Henriques relics, does not assist him, for delay which can be
explained, is not tobe held unreasonable. Morscever, that dictum would conflict
with our constitational provisions as to the Governor General's exercise of
the prerogative if applied in the manner urged on us by Mr, Henriques.
With respect to the other limb of the dichotomy, on examination
of the reports by the medical and other experts,these confirm that the appli-
cants suffered stress, which is directly related to the nature of the sentence
imposed upon them. Their awareness of the debates has also contributed to their
"anxieties and depression manifestations.” It is plain, and Mr. Henriques

sald as much,; that men under sentence of death were hound to suffer anguish.
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The question is whether they suffered severe mental or physical pain, or severe
agony, or anguish, or was there "treatment” which could be called cruel,
barbaric, or savage, or treatment which has lowered their physical, moral or
intellectual: character?
The onus was clearly on thess applicaunts to show on a balance
of probtabilities a violadon of section 17 (1). Logically, it seems to me, they
cannot discharge this duty unicss they prove the direct resbonsibility of some
arm of the State armaed with coersive powers for their torture or degrading
treatment within the scope of those terms as defined. The Act of State must
be the dominent or major cause of the anguish or amxicties or depression
which are the result of the forbidden treatment, for a person under sentence
of death, it has been accepted at the bar, must necessarily suffer anguish,
anxieties or depressicn; these are inextricably bound up with the nature and
character of the sentence. To show that the applicants suffered, what they
would have suffered at all zvents, is to fall short of the standard necessary.
The evidence adduced, 4id not, in my view, demonstrate that the state was the
major contribut®r to this anguish, about which the applicants complain.

therce
So far, I have assumed that © was some act of state or some

act of an arm of the gtate armed with the ccersive powers which subjectead
these applicants to torture, ov inhuman or degrading treatment. It is therefore
necessary to censider the nature of the act or acts of State to which critical

N
attention s being drawn. What constituted this torture or inhuman or degrading
treatment was the delay, oxcerbated ur aggravated by the debatks, resoluticns
and motions in Parliament which raised and dashed the hopes of the applicants
that their sentences would not be carried out. I have considered the
gucstion of delay earlier in he judgement and need not return to it. In the

course of these debates, individual contributions varied, according to the

x

speaker’s point of view. I ask a rhetorical question:
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which of the following points of views, is it being asserted, inflicted

on the applicants, severe mental pain or anguish, or constituted cruel,

savage or barbaric treatment or lowered their physical, moral or intellectual
charactzr? The result of the debates in the Lower House was that the death
penalty remained the lawful sentence of the land But hope springs eternal

in the human breast and so while there is life, thersz is hope. After the
debates in the Upper House, the death penalty was not abolished. At the end

of all this Parliamentary activity, the people's elect in the lower house were

for retention; Vox populis vox Dei: the elected cfficials were for aboliticm.

Debates, resolutions aund motions in Parliament are a legitimate exercise of the
Parliamentary process. The members of both Houses were engaged upon their
condgitutional responsibilities and concerns: it was lawful. It was difficult
to appreciate how the discharge of these constitutional responsibilities could
possibly result in breaching the constitutional rights of the applicants, viz.,
subject them to torture or inhuman or degrading treatment. Mr. Daley sought to
say, as I understood his arguments, that the debates in House were only prima
facie constitutional. If in fact the debates resulted in a breach, then thay
become unconstitutional. It was, I fear, difficult to follow the logic of this
contention. Were Parliament to enact legislation which in the event was struck
down by the court as unconstitutional, it is the result of the debates, viz.,
the legislation it self, which would be held tec be in contravention of the

the
Constitutiom. /debates do not become transmuted into an unconstitutional debate
by reason of the judicial decision. If the argument of learned counsel is
valid, it would allow a perscn accused of murder to successfully plead provoca-
tion where the provecation arose from the doing of some perfectly lawful act
on the part of the decsased. 1 am quite unable to find that these debates,
resolutions or motions were capable of conssttuting torture or inhuman or
degrading treatment as I have defined these terms and sc offend against sec.

17 (1) of the Constitution.

e ¢« 08 a0 o0 s
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/also

It was urged before us that one of the arms,of the
Executive, namely, The Governcr-General, should have commuted the sentence
of these applicants, during the course of what was described as
"Parliamentary irresponsibility,” His failuve to do so was a breach of sec.
17 (1). Precedent for this course when abolition is mooted, was found in
the United Kingdom and recently in Canada.

t wag quite clear that the Governor-General in deference

to the debates in the House, the Ministry Paper, ithe Zesolutions and Motions,
refrained from issuing warrants of execution against the applicants. I
would characterise his forebearance as merciful; a world away from torture,
inhuman or degrading treatment. The House of Representatives in 1978, resolved
as follows:-

"WHEREAS for sometime national consideration has

been given as to whether Capital Punishment should

be continued.

AND WHTREAS during that period of time many persons

have been awaiting execution fcllowing the completion

of ali steps for legal review of their sentence of

death.

Be it resolved that this H01ourable House recommend

to the CGovernor General and Privy Council that the

cases of all perscns/awaiting execution be reviewed.
Both before and after that Resolution,the Governor-General and his Privy
Councillors met to review the cases of the condemned men. In the result
some 21 of those persons hadl their sentences commuted., Mr. Daley said
that he did not seek on these notions tc impugn the exercise of the
Covernor-General®s discretion. In my judgement, however, the argument
suggesting that he should have commuted sentences,; plainly does nothing
more than question the sxercise of the Prerogative of Mercy. The time and
manner of its exercise alike give rise to no legal rights.

YAt commoen law this has always been a matter which

lies solely in the discretion of the sovereign, who
by ﬁonstltutlonal convention exercises it is respect of

England on Lh dvice of the Home Secretary to whom
Her Majesty o p ates her discretion. Mercy is not the
subject of 1e?— rights. It begins where legal rights

end. A convicted person has no legal rvight even to
have his case considered Ly +*he Home Séeretary

in comnection with the exercise of the prerogative:
of mercy.

6 o2 eo0 e
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In tendering his gdyice to the sovereign the
Home Secretary #49%H@thing that is often
cited as the exemplar of a purely discretionary
act as contrasted with the exercise of quasi-
judicial function",
per Lord Diplock in De Freitas v. Benny 1719757 A.C. at p. 394.
This I respectfully accept as a ccrrect formulation of the law, in this
connection. We are bound by this decision.

In the result, taving given my consideration to the

I

case of each of these applicants,/tco would dismiss their applications
with costs.

By way of postscrist, I recail Mr. Henriques pointing
the court to its clear manda*e t¢ interpret the Constitution and to carry
out serious ressponsibility regardless of the difficulties. It is not a
challenge which we for one momert shirk. For myself.I am mindful of the
counsel of the late Justice Oliver Wendel Holmes, Jur., of the American
Supreme Court, that the judge should be regponsive '"to the felt necessities
si the time, the prevalent mcod and political theories, the institutes
of public policy avowed ov unconscious.”’ The interpretation of this basic
document of the Naticon, calls for a just baleace between ideals to be
aimed at and the cold realitice of life dn tais country, the present.
Ty this way, we essay to butfld a just society for the citizens today, in

.: hoype that 1t will becoeme more just in the years to come.




The Prime Minister replied as follows:-

The Coast Guard conducts search and rescue operations, carries out
surveillance of the coastline and territorizl seas, and assists iu the
protection of Jamaica's fisheries. The Coast Guard also assists Govern-
ment agencies ead the civil power, especialiy in the 2nfcorccement of lawvs
preventing the illegal entry of narcotizs and goods into the Island.

In addition its members participate in treining and exerciees: with,

military and other mnavel forces.

From time to time, Coast Guard vescels convey various repair materials
and o.cano graphic equipment for Harbour Master's Department which maintairs
navigational aids around ard off the ccast of Jamaica, and for the National
Resources Conservation Department. Coast Guard vessels also, on occasion,
dump condemned arms and amrunition at seas

In recent times, missiors undertaken by the Coast Guard include:

(1) Transport of equipment and personnel to M.V. Explorer, a Nor-
wegian oil exploration ship at Pedro Bank on 18th and 19th
April, 1278.

(2) Collection of a techrician and unscrviceable equipment for
return to the Jamaicz Defence Force Coast Guard base HMJS CAGWAY.

The Leader of the House mored that the answers to the remaining
Questions in the Order Paper bc deferred.
Seconded by Mr. Gillete.
Agreed to.
(The Minister of State in the Ministry of Education entered and took
his seat)
Mr. Rhoddenteredand took his teat.)

GOVERNMENT FUSTN4SS

The Minister of Parliamentary Affuz rs by Lmave withdrew the motion -
WHERFAS the House Committee on National Security has made the follo ing
recommendatior in relation tc Capital Puaisiment in P®folbuiny terms
"That the Special Select Committee of ilbe luse of Represcentatives on National
Security having considered and examined Ministry Paper No. 19 "Z/PITAL
PUNISHMENT", 1ecommends to the Honourable hccse of Representatives aud tho
Sér ate that theve be no change in the existiig laws relating to capital
punishrent at this timn",

AND' WHEEAS the decision in respect of Ca.ital Purishment should be
determined on the vote of Parliamentarians as a matter of consclence rather

than on Party directive:

BE IT RESOLVED that this Honourable Hous: lebate the qguestion of
Capital Punishment and arrive at a recomenda:iin as to its reteniion or
otherwise oun thz (Free Vote)of the Members of t.e House of Representatives.

The Minister of Parliameutary end Regional sffairs having obtained
suspension ¢t tne Sraunding Orders mevel.

WHEREAS the House Comuiitee on: Nacional 3Security has made the foliowing
recommendations in ra’ation to Capital Yunishment in the following terms
"That the Special Select Committee of the House f Representatives on National
Security having consicdered aund excmined Ministry 2aper 19 "Capital Punisiment’,
recommends tc the Houcurabl: House of Representatives and the Senste that there
be no change ia‘h€ existing Laws relatiug to copital punishnont at this time".
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AND WHEREAS the Minister of Justice has made a Minority Report to
the Committee;

AND WHEREAS the decision in respect of Capital Punishment should be
determined on the Frec Vote of Parliamentarians as a matter of conscienceg

BE IT RESCLVED that Capital Punishment be retained.
(Mr. Powell entered and tock his seat.)
{(Dr. King entered and toock his seat.)

Dr. Gilmour moved to amend the motion as follows:

Delete the .word "retaired” and the full stop rhereafter appearing after
the words "Punishment be" in the 12th Line and substitute therefor the
following words

’Suopended pending a detailed study, -assessment and report of sociclogigal
and psychological effect of Capital Punishment in foday's Jamaican society"

Seconded by Dr. Gallimore.

The Minister of Hational fecurity having spoken for 30 minutes, the
Minister of the Public Service moved that the limit time of his speech be
tended by 10 minutes.

Seconded by Dr. Gilmour,

Agreod to.

At 5.07 p.m. the House suspended its sgitting until 5.21 p,

At 5.40 p.m. the House resumed.

(Mrs. V. Thompsoun cuiered and took her seat.)

(The Minister of Statein the Ministry of Local Governmernt entered
and tock his seat)

At 7.20 p.m. the Spesker interrupted.

The Leader of the House moved suspension of the Standing Orders to enable
the House to continue its sitting bevond 7.30 p.m. to complete the business
of the day.

o

Seconded by Mr., Gillette.
Agreed to.
On Dr. Gilmour's amendment Leing pui -he House divided as follows:

Ayes - Mr. Bell, Yr. %. Brown, Mr. Cocke, lir, Dunkley, Dr. Duncan,
Mr. Edwards, Dr. E1aom1rc Dr. Gallimore,; Jr. Gilmour, Mr. Kirby, Mr. Leakey,

Mr. Lewis, M.HW. Manley, M. Patterson, Mr. Powell, Mr. Rsmtallie, Mr. Rochesrer,

Mr. Ross, Mr. Small, Mr. Spaulding, Mr. Stephenson, Mr. Vaz - 20.

Noeg - Mr. Allen, ¥r. Birch, Mr. M. Brown, M. V. Brown, Mr. Cheddisingh,
Mr., Dewar., Mr. Giilette, Mr. JoLc5, Dr. King, Mr. Lawson, Dr. D.R. Manley,
Mr. McGann, Mre. MeGragor, Mr. Mullings, Mr. Munn, Mr. Heita, Mr. Pagon,
Mr. Rhodd, Rev. Rebincon, Dr. Robatham, Mrs. Thowpeon, Mr. D. Thompson; Mr. K.
Thompson - 23,

Deciined to vote - Dr. Minott ~ 1.
Negatived.
On the substantive motior being put the House divided as fpllowsz—
Ayes — Mr. fllen, Mr. Birch, Mr. M. Brown, Mr., V. Brown, Mr. Cheddisingh,

Mr. Dewar, Mr. Gilletie, Mr. Jmes, 0r. King, Mr. Lawson, Dr. D.R. Manley,
Mr. McGann, Mrs. McCGregov, Mr. Muollings, Mr. Mumn, Mr. Mcita, Mr. Pagon,

e ®es 000 e
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Mr. Rhodd, Rev. Robinson, Dr. Robotham, Mr. Rochester, ¥rs. Thompson,
Mr. K. Thompson - 24,

Noes - Mr.Bell, Mr. R. Brown, My. Cocke, Dr. Duncan, Mr. Edwards,
Dr. Gallimore, Dr. Gilmour, Mr. Kirby, tir. Leakey, Mr. Lewis, Mr.M\N. Manley
Mr. Patterson, Mr. Powell, Mr., Ramtallie, Mr. Ross, Mr. Small, Mr. Spaulding,
Mr. Stephenson, Mr. Vaz - 1S.

Declined to vote -~ Dr. Minott - 1.
Passed in the Affirmative.

The Minister of Youth ard Sports having obtained suspension of the
Standing Orders moved:

WHEREAS for some considerable time national consideration has been
given to whether capital punishemnt should continue:

AND WHEREAS during that period of time many persons have been awaiting
execution following the completion of all isteps for legal review of sentence
of death:

BE IT RESOLVED that this Honourable House recommends to the Governor-
General and Privy Council that the cases ¢f all persons now awaiting
execution be reviewedd

Seconded by Dr. Gallimocre.

Agvreed to.

ADJOURNMENT

At 8.34 p.m., the Leader of the Mouse moved that the Louse do now
adjourn to Tuesday, 5t February, 1879, at 2.00 p.m. o’clock,

nd Planning.

ju)

Seconded by the Minister of Finance
Agreedito.

The House agjourned accordiagly.

RIPTON S. MCPHERSOM
Sneaker.



MINUTES

CF THE

SENATE OF JAMAICA

At a meeting of the Senate of Jjamaica held pursuant to adjournment

at Gordon House in the City and Parish Of Kingston on Friday, the

(¢4

9TH DAY OF FEBRUARY, 1976
FRESENT

Senator, the Honourable Charies Emerson Sinclair, President

Senator, the Honourable Raphzel Carl Rattrav, Q.C., Minister of
Justice and Attorney General

Senator, The Honourabls Dr. Phyllis MacPherson-Russell, Minister
of Educatiecn

Senator, the Honourable Richard Fletcher, Minister of State in the
Ministry of Finance and Flaoning

Senator, Faul Miller’, Parliamentary Secretary

Senator, Gladys Ellington, Parliamentary Secretary

Senator Sefton Johnson, Parliamentary Secratary

Senator Hopctom St. Jeseph L'Overture Caven

Senator John Plasnie Atkins

Senator Dr. Ronald Irvire, O0.E.E,

Senator Basil Lewig Buck

Seantor Peurnel Patroe Charles

Sehator Oswald Gaskell Harding

Senator Princess Lawes

The Senate met at 11.37 a.m. o'clock,

The President informed £hé Senate that he had received a telegram

From Mrs. Byfield advising thait Mr. A.G.R. Byfield a former President of
the Senate, had left tho hospital, was now at home and his condition
satisfactory.

The President states that he would communicate with Mrs. Byfield the

Seaate's continuing concern.

ANNOUNCEMENTS

The Clerk laid on the Tabla of the Senate a copy of the following
MINISTRY PAPER No. 7

Auditor General's Report on the Investigation of Jamaica Development

Bank

Appendix No. CXV
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The Eight Annual kaport of the Bureau of Standards for the year
ending 31st March,. 1977

Appendix No. CXVi
{The Minister of Induetry and Commerce entered and took his seat)

BILLS BROUGHT TO THE HONOURABLE SENATE ¥ROM THE
HONOURABLE HOUSE CF REPRESENTATIVES

The Clerk presented the following message from the Honocurable
Speaker of the House:

Honourable Senate:

1 have the honocur tc forward the undermentioned Bills bassed by the
Honourable House of Representatives and to request the concurrance of
the Senate;

R.S8. McPherson
Speaker

BILLS:
1. "An Act to Awmend the Racing Commission Act"
2. "An Act tc Arend the Telephone Service Tax Act”

3. "An Act to Amend the Industrial Development Corporation
Act”

Eouses of Perliamert,
9th February, 157S

The Ministew of Justice signified his willingness to take charge of Bills
Hos. 1, 2 and 3.

Biils read o ficset time.
NOTICES CF MOTIONS GIVEN ORATILY

Mr. Charles gave notice ¢ 2zt at the next. meeting of the Senate he
would move:

cient reason to believe that the two Ministers

WHEREAS there is suffi
S.T.C. issue have made conflicting reports to

who have spoken on the
Parliament:

AND WHEREAS the evidence indicates that Dexter Rosz and S5.K. Pyne
were aided in tneir e cape from the Island while investigations were
pending in their activicies ac Group Chairmen and employee of S.7.C,
to the extent that there is a report that Rose Lleft the island with
a trailer of houselinld goods;

/that

AND WHERFAS there is rerson to believe . both nen were immediately
informed of the "Stop Order’ azz:mst them had baeen lifted and replaced by
a laxed police surveililance;

AND WHEREAS there row exist a general lack of public confidence in
the activities and utterances of the two Ministers:

BE IT RESOLVFED thet this Uonourable Senate recommends to the Prime
Minister thai both Mirdicters, namely, Honourable Danny Williams and
Honourable Dudley Thompson, be forthwith vemoved from thelr offices and
further that an investigation bs carried cut into all their connection
in this issue with a view of taking whatever further steps that are
deemed necessary:

AND BE IT FURTHEL BESOLVED that tiis Honourable Serate reconrends
chat a specizl Ccomission e seZ up to investigate the purchasirg cof
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goods which was done by the S.T.C. as to the price paid and commissions
paid and to ' shom these commissions were paid to.,

Mr., Charles gave notice that at the next meeting of the Senate he would
move:

WHERFAS THE freezing of wages to a mere 154 of Companies payrolls
of wages and salaries is causing severe hardship on workers,

AND WHEREAS the cost of living contimues to increase and workers
of Jamaica continue to feel the burden of taxation and lcwer standard
of living:

BE IT RESOLVED thsat thig Honourable Senate calls on the Government
to remove the 157 wage freeze to enable free bargaining between Union and
Manaagement,

GOVERNMENT BUSINESS

Whereas the House Committee on National Security has made the following
recommendation in relation to Capital Punishment inthe following terms
"That the Special Select Committee of the House of Representatives on
National Security having considered and examined Ministry Paper Wo. 19 "Capital
Punishment', recommends to the Honourable House of Representatives and
the Senate that there be no chonge in the existing Laws relating to Capital’
Punishment at this time';

AND WHEREAS the Minister of Justice has made a minority Report to
the Committee;
AD WIISEREAS the decision irn respect of Capital PunishmeNi should be
determined on the Free Vote of Parliamentarians as a matter of conscience:

BE IT RESOLVED that Capitzl Punishment be suspended pending a detailed
study, assessment and report of sociological and psychological effect of
Capital Punishment in today's Jamaican society.

(Mr. Anderson and tock his seat.)

The Minister of Justice having spoken for 45 minutes, Mr. Caven moved
suspension of the Standing Orders to enable the Minister of Justica to
continue his speech to its conclusion notwithstanding the time limit on
speeches.

Seconded by Mr. Spaulding.

Agreed to.

(Mr. Golding entered and fook his seat.)

Further debate on the Substantive motion was by leave deferred.
STATEMENTS BY MINISTERS

The Hon. R.D. Williams bv lecave made the followingg statement:
A Columnist in the Opinions page of today's Daily Gleaner, Friday,
February 9, 1979, under the section "Somebody is Lying' drcw attention
to certain discrepancias in the Statemeni that I made in the Senate last week
with the Statement made by the Honourable Dudley Thompsoun, Minister of
National Security in the liouse of Representatives. 1T have checked the
dates end exact sequence of c¢vents: and must state that the way in which
my statement was prescrtad in relation to the decision leading up to the
imposition of the "stoy order” and its removal was inaccurate and the facts
as given by Mr. Thompson are corrvect. In particular, I regret that 1 did
not men cion the Tuesday evening meeting at which the decision to impose
the "stop order" was taken an? that my statement gave the impression that
this decision was taken on Wednesday evening. I wish similarly my statement
gave the impression that the Stop Order was withdrawn on Thursday when in
freot the decision was taken on Wednesday night.
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I wish to inform the Senate that the Statement was prepared in
great haste as I felt that a statenent was necessary without further
delay. I have no interest in misleading the Senate. I tender my sincere
apology.

Mr. Charles coutinued debste on the motion:

WHEREAS the House Committee on Hatijonal Security has made the
following recommendation in celztion to Capital Punishment in the following
terms ''"That the Special Select Committee of the House of Representatives on
YMational Security having cousidered and examined Ministry Paper 19 'Capital
Punishment’ recommends to the Honourable House of Representatives and the
Senate that there be no change ir the existing Laws relating to capital
punishment at this time’:

AND WHEREAS the Minister of Justice has made a Minority Report to
the Conmittee:

AND WFEREAS the decision in respect of Capital Punishment should
be determined on the Free Vote of Parliamentarians as a matter of Conscience:

3E IT RESOLVED that Capital Punishment be suspended pending a detailed
study, assessment and report of the sociological and psychclogical effect
of Capital Punishment in today’s Jamaican Society.

Mr. Harding moved to amend the motion by inserting im the fourth
paragraph between the words 'suspended” and'pending’ the words "for a
period of eighteen months™,

Seconded by Mr. Charles.
My, Caven moved to amend the substantive motion as follows:

1. "AND WHEREAS there ave over seventy pevsons at present awaiting the

execution of the death nenalty, many for a period of five years®,
2, To delete from the fourth paragroph the words -

"Capital Punishaent be sugpending pending’ and substituting therefor
the words "a committee ba appointed to carry OUteecceoo

3. To add the following two paragraphs after the paragraph ending with
the word "Society" ~

"AND BE IT FURTHER RESOLVED that the Homourable House recommends
to His Excellency the Governor-General and the Privy Council a review
of all outstanding cases with a2 view to the exercise of the prerogative
of mercy:

"AND BE IT FURTHER RESOLVED that the death penalty remains during
the period in which the study is being carried out and the Report to
Parliament.

Seconded by the Ministar of Industry and Commerce.
At 4,20 p.m. the President interrupted,

7

The Leader of Covermment hueiness in the Senate moved suspension
of the Standirg Orders to =ncble the Senate to continue its sitting until
the debate on the substantive wmoticn was completed.

Seconded by Ur. frviue.

Agreed to.
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On Mr Harding's amendment being put the Senate voted as follows:
Ayes ~ Mr Atkins, Mr Buck, Mr Caven, Mr Charles, Miss Ellington,
Mr Fletcher, Mr Golding, Mr Harding, Dr Irvine, Mr Johnson, Miss
Lawes, Mr Miller, Mr Rattray, Mr Spaulding, Mr Williams - 15.

Noes - 0

Passed in affirmative.

The President stated that there were three (3) other Amendments moved
by Mr Caven and that he would put them in a similar fashion. Dr Irvine
rising on a point of Order, stated that Mr Harding's amendment had
been carried unanimously and therefore that brought the matter to an
end. The President stated that there were three amendments proposed
by Mr Caven, the first of which dealt with the paragraphs of the sub-
stantative motion, the second amendment with the fourth paragraph and
the third amendment an addition to the substantive motion, and ruled
that in accordance with Standing Orders 31(3) the Amendments be put.

Dr Irvine again rising on a pcint of order stated that if Mr Caven's
amendments should be put and were carried it would be in conflict with
Mr Harding's amendment which was already carried unanimously. After
discussion and with the leave of the Senate it was agreed to disregard
the previous vote on Mr Harding's amendment and to take Mr Caven's
three amendments first.

On Mr Caven's first amendment being put the Senate divided as
follows:

Ayes - Mr Atkins, Mr Caven, Miss Ellington, Mrs Macpherson-
Russell, Mr President - 5.

FNoes - Mr Buck, Mr Charles; Mr Golding, Dr Irvine,

Mr Johnson, Miss Lawes, Mr Millcr, Mr Rattray, Mr Spaulding, Mr
Williams, -~ 1l1.

Negatived.

On Mr Caven's second amendment being put the Senate divided as
follows:

Ayes - Mr Atkins, Mr Caven, Miss Ellington, Mrs Macpherson-
Russel, Mr Williams, - 5

floes - Mr Buck, Mr Charles, Mr Golding, Mr Harding, Dr Irvine,
Mr Johnson, Miss Lawes, Mr Miller, Mr Rattray, Mr Spaulding - 10

Negatived.

On Mr Caven's third amendment being put Mr Spaulding took objec—

tion on the grounds that it would give the impression that any member

who may vote against the amendment would be voting against the
Governor-General exercising his discretion in respect of the prerogative

of mercy. After discussion, Mr Caven moved to amend his third amend-

ment by deleting all the words after “conscience” and substituting therefore
the following:

“BE IT RESOLVED that a Committee be appcinted to carry out an assess-
ment and report of the sociclogical and psychclogical effect of capital
punishment in today's Jamaican society:

AND BE IT FURTHER RESOLVED that this Honourable Senate request the
Governor-General and Frivy Council to review all the outstanding cases
with a view to the exercise of the prerogative of mercy;

AND BE IT FURTHER RESCLVED that the assessment and report be made
to Parliament".

Senator Spaulding again took objection to this amendment on the
grounds that it was not proper in its present form.



On this Amendment being put the Senate divided as follows:
Ayes - Mr Atkins, Mr Caven, Miss Ellington, Mrs Macpherson-
Russel, Mr Williams - 5

Noes - Mr Buck, Mr Charles, Mr Golding, Mr Harding, Dr Irvine,
Mr Johnson, Miss Lawes, Mr Miller, Mr Rattray, Mr Spaulding - 10.

Negatived.

On Mr Hardings amendment being put the Senate divided as follows:
Ayes - Mr Buck, Mr Caven, Mr Charles, Mr Harding, Mr Golding,

Dr Irvine, Mr Johnson, Miss Lawes, Mrs Macpherson-Russell, Mr
Miller, Mr Rattray, Mr Spaulding, Mr Williams - 13,

Noes - Mr Atkins - 1

Leclined to Vote - Miss Ellington - 1

Passed in the Affirmative.

On the substantive motion as amended being put the Senate divided
as follows:

Ayes - Mr Buck, Mr Charles, Mr Golding, Mr #Harding, Dr Irvine,
Mr Johnson, Miss Lawes, Mr Miller, Mr Rattray, Mr Spaulding - 10.

Noes - Mr Atkins, Mr Caven, Miss £llington, Mrs Macpherson-
Russell, Mr Williams - 5.

Passed in the affirmative.

ADJOURNMENT

At 5.23 p.m. the Leader of Govermment Business in the Senate moved

that the Senate do now adjourn to Friday, February 16, 1979, at 11:00

a.m, o'clock.
Seconded by Mr Golding.
Agreed to.

The Senate adjourned accordingly.

CHARLES E. SINCLAIR,

Prestdent

120



121

MINISTRY PAPER NO.19

CAPITAL PUNISHMENT

The matter for consideration is a procedure to ascertain the
generally prevailing attitude of the nation to Capital Punishment
as a deterrent to the crimes to which this form of punishment
relates in Jamaica.

In this connection, I have been presented, for transmission to
the Prime Minister, a petition signed by approximately 2,000 parsons
calling "on the Government to set up a Committee to examine the
present use of Capital Punishment in Jamaica”. In particular these
signatories "urge that the Committee investigate and report on
whether Capital Punishment is in fact a deterrent to the crimes of
murder and treason and whether there is any justification for
retaining it at all”.

The legal principles governing the convicticn of accused
persons for criminal offences are very well known. A man is innocent
util proven guilty. Such guilt must be proved beyond reasonable
doubt. The route to the establishment of final gquilt is well
delineated, and indeed well trodden. There arrives a time when one
comes to the/%ﬁgthat roads ALl judicial processes have been
exhausted. The relevant courts of justice have all taken a clear
look at the facts and examined minutely the law. The gquilty person
then faces the penalty established by law. He can only be saved
from its inexorable provisions by the intervention of the exercise
of the prerogative of mercy by that august and revered body, the
Privy Council. Another instituticn applying different criteria
steps into the picture. The accused is quiltv. Are there extenuating
circumstances which would cause the Privy Councii to fecl that mercy
should be interposed and the final verdict not carried to execution?

The guestion of guilt or innocence of the accused is not a
mattexr for the Privy council. The Question of the existence of
reasonable doubt has already been finally determined. That body
carnot interpose its own determination whether reasonable doubt
existed or not. To do so would be to make it the final judicial
tribunal of which clearly it is not.

The criteria which a body exercising the prerogative of mercy
should apply are not stated criteria. Indeed, each case must be
viewed on its own merits. Clearly, any meaningful criteria must be
both objective and subjective. If e¢xXercised by virtue of its
opinion that real doubt exists concerning the guilt of the accused
it can lead téhﬁhdermining of the authority of the judiciary.

In recent times the general public has displayed much agitation
concerning the cases of Tyrell and Baker and also Michael Bernard
who had been sentenced to death by the Court and on whom the carrying
out of the sentence appeared imminent. In the cases of Tyrell and

Baker the matter concerned the question of person who ware
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under the age of eighteen years at the time they committed the
capital offence but were over eighteen years at the time they were
sentenced, The Judicial Committee of the Privy Council held that
under the law they could be sentenced tc death. Subsequent
legislation has changed the position in Jamaica and the age at the
time of commission of the capital offence is now established as-the
relevant age for the purposes of determining whether the offender
can suffer the death penalty.

In the case af Bexrnurd the Governor-General in Privy Council
had decided against the exercise cof the prercgative of mercy, despite
the claim that a witness against Bernard at the trial had since
changed her evidence.

The Michael Bernard case launched two typeg of attack. Firstly,
it attacked the probity of the judicial procedures and secondly,
it attacked the sensitivity of the Privy Council. In fact, the
massive public support for Michael Bernard was clearly rooted in
the revulsion of the general public in having the execution in
their name of a man in respect of whom there might exist even the
scintilla of a doubt. The finality of the sentence caused the
public suddenly to apply mental and emotional brakes. It galvanized
in my view the unconscious revulsion of the public against the
death penalty. It was a2 subconscilous reaction,

If cne asked the very people most vocal in Bernard's support
énd I exclude the lawyers) whether they are in favour of retaining
the death penalty, many would have answered in the affirmative.
However, an analysis of their recaction does not accord that verbal
answer the support of their emoticonal reflexes. This in truth lays are
our national schizcphrenia.

If we do not resclve this, then our institutions, the Judiciary
and the Privy Council, are in grave danger of destruction by virtue
of public distrust. This we cannot afford.

Further support of the petition has come from the twenty-one
{21) organizations listed in the Appendix.

This matter is being introduced into the House of Representa-—
tives, and so it may be referred to the House Committee on National
Security for examination in the light of the petition submitted
to the Prime Minister on the subject and the support for such

measures coming from twenty-one Organizations in Jamaica.

R. Carl Rattray
Minister of Justice
th May, 1977.

M.P. NO,119/102
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APPENDIX

LIST OF ORGANIZATIONS SUPPORTING
THI: ESTABLISEMENT OF A COMMITTEE
TO INVESTIGATE AND REPORT CN

CAPITAL PUNISHMENT

BLACK UNITED

DECANTICS CENTRE YOUTH

TEXTON SOCIALIST

LONG MOUNTAIN YOUTHS

WARETIKA ASSOCIATION YOUTHS

JOHNSON TOWM YOUTHS

ST PATRICK YOUTH ORGANIZATION

SOCIALIST YOUTH VANGUARD

SAUNDERS UNITED CLUR

SUNSET SOCIALIST YOUTH CAMP

P.N.P. YOUTH ORGANIZATION

JAMAICA UNION OF DEMOCRATIC YOUTH

NATIONAL YOUTH SERVICE WORKERS LEAGUE

WORKERS LIBERATION LEAGUE

LIGUANEA SOCIALIST MOVEMENT

CEDAR VALLEY YOUTH CLUB

DELANO UNITED YOUTH CLUB

YOUIRG JAMAICH

LAW JUSTICE ACTION COMMITTEE c¢/o NORMAN MANLEY LAW SCHOOL

THEATKE GROUP FOR NATIONAL LIBERATION

(HURCHES ADVISORY BUREAU

kkkkkkhhkd:hkik
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REPORT OF THE SPECIAL SELECT COMMITTEE OF THE
HOUSE OF REPRESENTATIVES ON NATIONAL SECURITY

The House of Representatives at its meetiqg on the 19th day of
May, 1977, referred to Your Committec for considerqtion and
report Ministry Paper No.1l9 of 1977 relating to Capital
Punishment, dated 4th May, 12977, and laid on the Table of the
House on the 12th May, 1977.

Your Committee at its meeting on Thursday 3rd November, 1977, by

a large majority passed the following resclution:

"BE IT RESOLVED that thc Special Select
Cormmittee of the House of Representatives

on National Security having considered and
examined Ministry Paper No.19 "Capital
Funishment”, recommends to the Honourable
House of Representatives and the Senate that
there be no change in the existing Laws

relating to capital punishment at this time".

Dr Mavis Gilmour and Senator Winston Spaulding (who was present
by invitation) both asked ieave to attach to this Report a

Statement or Minority Report indicating that they had voted

against Resolution because in their judgement the continuance
or not of capital punishment should have been carefully reviewed
either by this or scme other appropriate Committee and facts

accumulated as to its deterrent effect (if any) in Jamaica.

The great majority of members of Your Committee do not share this
view. They are of the opinicn that at this time no such review
of this matter should be canvassed, and that there should be no
change in the existing Laws relating to capital punishment at

this time.

-

They have therefore passed the Resolution set out in paragraph 2
and recorded the minority view put forward, and have subscribed
their names to this Report as a further indication of their

support for the majority view,

Though, regrettably, no verbatim note was made of our mecting, a
fairly full account of our discussion appears in the Minutes of
that day ( Thursday 3rd November, 1977) and copies of the same

are laid on the Table of this House and available for inspection

of Members.

124
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/refers
Your Committee humbly its kesolution and Report to this

Honourable House (and to the Senate) and recommends its adcption.

Hon Dr X, Mcieill - Chairman

e 0090 00ce0c00 0000000000000 s0LGOLLLS

Hon Keble Munn

Hon Winston Jones

@0 000000000 cso0scs0s0s0000c00sr0 000

Hon Ernest Peart

Hen Francis Tulloch

Dr D.K. Duncan

Mr Roy McGann

e 0000 ss o000t 000000s00000000000000

Mr Carl Thompson

Mr Ferdinand Neita

L I R R A I IS S A I A A A A R N A R A R )

Mr Jim thompson

Mrs Violet Thompson

®® 0000000000000 P00es000S0es0R0CES e

Dr Asten King

R O A I I P R R X R I I AN ST A S AR A A )

Mr Mel Brown
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Hon Sydney Pagon

Houses of Parliament
November, 1977
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CONFIDENTIAL

REPORT OF THE SPECIAL SELECT COMMITTEE OF THE HOUSE
OF REPRESENTATIVES ON NATIONAL SECU 'ITY

CAPITAL PUNISHMENT

Preliminary

The House of Representatives at‘its meeting on the 19%9th day of
May, 1977, referred to Your Committee for consideration and report
Ministry Paper No.l9 of 1977 (dated 4th May, 1977) relating

to Capital Punishment., Your Committee considered the Ministry
Paper at its meeting on Thursday 3rd llovember, 1977, and laid its
Report to the House on 15th November, 1977. That Report stated

that Your Committee:
"by a large majority passaed the following resolutions

BE IT RESOLVED that the Special Select Committee
of the House of Representatives on National
Security having considered and examined Ministry
Paper No.l9 "Capital Punishment", recommends

to the Honourable House of Representatives and
the Senate that ihiere be no change in the
existing Laws relating to capital punishment

at this time".

The Opposition had asked leave toc attach a Statement or Mincrity

Report to that Report but this was not forthcoming.

Your Committee was again requested to reconsider Ministry Paper 19 -
Capital Punishment at its meeting on Wednesday 18th October, 1978,
and has the honour to report that:
a) Your Committee after considerable discussion has
decided by a large majority to recommend that
the Resolution as worded in the Report of

Your Committee laid in the Illouse of Representatives
on 15th November, 1977, be re-affirmed; and

b) that a Committee ba appointed to study and report
on the question of Capital Punishment.

Senator the Honourable R.C. Rattray asked leave to submit the

Minority Report attached.
CONFIDENTIAL

HOUSES OF PARLIAMENT
OCTOBER, 1978
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MIMORITY REPORT
OF THE
JOINT SELECT COMMITTEE ON
NATIONAL SECURITY

ON
CAPT'TAL PUMNIHSMENT

It is with regret that I find it necessary to write this Minority
bit dissenting with the majority of the Special Joint Select
Committee on National Security on its conclusions on the matter of

Capital Punishment.

Ministry Paper No.l9 dated 4th May, 1977, and laid on the Table
in the House of Representatives on the 12th May, 1977, brought to
the attention of the House of Representatives for consideration "a
procedure to ascertain the generally prevailing attitude of the
nation to Capital Punishment as a deterrent to the crimes to which
this form of punishment relates in Jamaica". The purpose of the
introduction of the Paper in the House of Representatives was so that
"it may be referred to the House Committee on naticnal Security for
examination in the light of the petition submitted to the Prime
Minister on the subject and the support of such measures coming from

21 Organizations in Jamaical.

The Committee discussed the subject on one occasion on the

3rd November, 1977, and by a large majority passaed the following

Resolutions-
"BE IT RESOLVED that the Special Select Committeo
Of the House of Representatives on Naticnal
Security having considered and examined Ministry
Paper NO.12 on Capital Punishment recommends to
the Honourable House of Representatives and Senate
that there be no changs in the existing laws

relating to Capital Punishment at this timo".

I was not at that time a member of the Committez nor was I

present at this meeting.

Dr Mavis Gilmour, a member of the Committec, voted against the
Resolution and the Peport indicates that Senator Winston Spaulding
also did, though not a member of the Committec and present only by
invitation. The stated reason for this adverse vote was "because
in their judgement the continuance or not cf Capital Punishment

should have been carefully reviewad either by this or some other
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appropriate Committee and facts accumulated as to its deterrent

effect (if any} in Jamaica”.

The Matter was remitted for re-consideration to the House
Committee, of which I now have the honour tc be a menber. The
Committee on the 18th October, 1973, by a large majority andorsed

the Resolution of the 3rd Hovewmber, 1977.

I beg, respectfully, to disagree with the Committee’s decision.
As far as I am aware, no study has ever bzen made in Jamaica of the
death penalty, its usefullness or appropriateness in our penal system,
its effect on crime and criminals, its acceptance cr otherwise by
the society in general, the manner of its axecution, its effect on
the general population or its place, if any in the jurisprudence of
the nation. it seems to me necessary that such a study should be
embarked upon, recgardless of the conclusions which may be arrived at
when the study has been completed. This is what Ministry Paper No.
19 sought to achieve and this is what in my own view the Committee
was mandated to accomplish. The conclusion, therefore, arrived at
by the Committee, without benefit of the authorised study and investi=-
gation though perhaps reflective of a significant area of public
opinion, adds nothing toc our knowledge of the subject, ig arrived at

per incuriam, and more importantly, fails to fulfill the mandate given

to the Committee by the House of Representatives. I am not, nor is
the public assisted, in the formulation of a view by any deiiberation
of the Committes or by any material which may have been advanced for
its scrutiny since indeed, in my opiniocn, the reference was never

embarked upon.

I understand the Committece’s concern that while we deliberate
the law is not taking its course and many perscns who have exh:austed the
judicial process remain awaiting the final execution of their
sentence., The fact is that I hold the view that during the serious
deliberations of a Parliamentary Committze on the subject of Capital
Punishment all persons awaiting their execution should have their
sentences commuted to lifc imprisonment so that they can proceed to
productive activity within the penal system. This, of course, is
the prerogative of the Governor=-General in Privy Council, It is the
factthat these sentences remain in effect which causes the
problem, not the pursuance of a study and investigation by the House

Committec on the penalty of death as part cf the penal system.

CONFIDENTIAL
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As a matter of conscience, I unreservedly oppuse the death
penalty. The taking of human life by the state as a punishment for
the taking of human 1life by the individual ig in my view no more
justifiable than the use of official brutality as an answer to
private brutality. Furthermors, the finality of the judgement and
execution implies a human infaliibility in the determination of
guilt which does not exist. The accaptance and cxercise of such
responsibility by the state usurps the prercgative of the Deity.
The awesome implications of a mistake have been lightly cconsidered,
the regard for the human personality and the opportunities for its
useful rehabilitation and creative possibilities too brusquely

dismissed.
If my view had prevailed, the Committee would have:-

a) proceeded upon the investigation and study
as invited by the Hinistry Paper and reported

its conclusions thereon;

b) recommended to the Governor-General and Privy Council
that, in the meantime, the prerogative of mercy be
exercised with resvect to those persons on whom the
sentence of <eatii has beun passed and their sentences

comnuted to life impriscnment.

Dated this 19th day of October, 1973,

R. Carl Rattray, Q.C.
Minister of Justice and
Attorney-General

CONFIDENTIAL



130

NOTICE OF APPEAL

IN THE COURT OF APPEAL OF JAMAICA
CIVIL APPEAL NO.28 of 1980

BETWEEN NOEL RILEY
ANTHONY FORBES
CLIFTON IRVING
ELIIAH BECKFORD.:
ERROL MILLER APPLICANTS/APPELLANTS

AND THE ATTORNEY GENERAL
THE SUPERINTENDENT OF
PRISON - SAINT CATHERINE
DISTRICT PRISON RESPONDENTS

TAKE NOTICE that the Court of Appeal will he moved so soon as Counsel
can be heard on behalf of the abovenamed Applicants/Appellants on Appeal from
the whole of the Order herein of the Full Court of the Supreme Court comprising
The Honourable Mr Justice Parncli, The Honourable Mr Justice Ross and The
Honourable Mr Justice Carey, made at the hearing of the Motion on the 17th day
of March, 1980,

WHEREBY it was ordered that Mction of the Applicants/Appellants
herein for:-

A declaration that the execution of the said Applicants at this time
and in the circumstanees leading up to and surrounding the issue of the death
warrants would be unconstitutional and illegal contrary to Section 17 of the

Constitution of Jamaica.

Be dismissed.
FOR AN ORDER:

a) A declaration that the execution of the said Applicants/Appellants
at this time and in the circumstances leading up to and surrounding
the issue of the death warrants would be unconstitutional and
illegal, being, contrary to Section 17 (1) of the Constitution of
Jamaica.

AND FURTHER. TAKE NOTICE that the grounds of Appeal are:-

1) That the Constitutional Full Court erred as a matter of law
when it held that the treatment sustained by the applicants was
not an infringement of the constitutional rights under Section

17 (1) of the Jamaican Constitution.

2) That the decision of the Court that the evidence adduced by the

Appellants did not establish an infringement of constitutional



rights is unreasonakle and cannot be supported having regard

to the evidence.

That the Court 2rxred as a matter of law when it held that
each applicant had failed to discharge the burden of proof
on him to establish that his constitutional rights hiad been
infringed having regard to the evidence put forward by the
applicant without any satisfactory or credible evidence

being adduced to the contrary.

The Court erred as a matter of law when it came to the con-
clusicn that each applicant was seeking a judicial review of
the prerogative of mercy and as a result thereof failed to
adjudicate on the issue which was before the Court which was
whether or not ths applicent’s funcamental right under
Section 17 (i) of thie Cons=itution had been infringed having

regard tc the evidence befors the Court.

The Court erred as o« mattzr of law when it came to the con-
clusion that it had no jurisdiction to determine whether or

not the appiicant’s constitutional rights under Section 17 (1)
of the Constituticn had been infringed, as the Court erroneously
took into coasideraiion matters which were irrelevant te the
determiracion of the issue and also further to hold that such
irrelevant matters were nct subject to judicial review namely

Acts of pariiament and the prerogative of mercy.

The Court erred as a matter of law when it held that each appli-
cant had not established that the treatment to which he was
subijected wasone which had not been ordained since €th hugust
1962 and further erroneously came to the conclusicn that hhe
treatment meted out to the applicant was not a violation ~f

hss constitutional rights.

That the Court erred in refusing the application that one of
the judge.'s should have disqualified himself from hearing the
Motion having regas;d to ihe views expressed by the said Judge

in the same and another related matter on a previcus occasion.
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The Applicants will crave leave upon receipt of the reasons for

Judgement of the Court to file additional grounds of Appeal out of time.

Dated the 27th day of March, 1980.

sgd, JACK HINES
Applicants/Appellants

TO: The Respondents Attorney~-at-Law,
The Director of State Proceedings
79-83 Barry Street
KINGSTON.

FILED BY JACK HINES of No.31l% Olivier Place, Kingston, Attorney-at-Law for
and on behalf of the Applicants.
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COURT OF APPEAL

BETWEEN NOEL RIIEY

ANTHONY FORBES

CLIFTON IRVING

ELIJAH BECKFORD

ERROL MILLER PLAINTIFFS/APPELLANTS
AND THE ATTORNEY GENERAL

THE SUPERINTENDENT OF

PRISONS - ST CATHERINE
DISTRICT PRISON RESPONDENTS

TAKENOTTCE that the Court of Appeal will be moved
on Thursday the 25th day of September, 1980 or so scon there-
after as Counsel can be heard on behaff of the abovenamed Plaintiffs/Appellants
on an application for leave to appeal to Her Majesty—-In-Council from the decision
of the Court of Appeal given on the 28th day of July, 1980 pursuant to Section
110 (1) of the Jamaica (Constituticn) Order-In-Council 1962 for the determination
of the following questions:

.1) Whether or not the Appellants have been subjected to inhuman or
degrading treatment in breach of Section 17 (1) of the Jamaica
(Constitution) Order-In-Council 1962,

2) Whether or ncot the delay in carrying out the execution of the
Appellants ard/or the defactc suspension of the death penalty and
the debates and resolutions on Capital Punishment in Parliament
constitutes an infringement oi the constitutional rights of the
aAppellants under Section 17 (1) of the Jamaica (Constitution)
Order-In-Council 1962,

3) wWhether or not the taking of the Appellants?® life and/or the threat
of the taking of tie Appellants’ life at this time and in the
circumstances amounts to a denial of their constitutional rights
under Section 17 (1) of the Jamaica (Constitution) Order-In-Council

1962,

DATED the 29th day of July, 1980.

FILED BY JACK HINES of No.31l% Olivier Place, Kingston. A:torney-at~Law for and
on behalf of the Plaintiffs/Appellants.
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AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO APPEAL
TO HER MAJESTY=-IN-COUNCIL

NOEL RILEY

ANTHONY FORBES

CLIFTON IRVING

ELIJAH BECKFORD

ERROL MILLER PLAINTIFF/APPELLANTS
THE ATTORNEY GENERAL

THE SUPERINTENDENT OF

PRISONS = ST CATHERINE
DISTRICT PRISON RESPONDENTS

I, JACK ALEXANDER HINES being duly sworn hereby make oath and
follows: -

I live and reside at Townhouse 4, 22A Shortwood Drive, Kingston
8, in the Parish of Saint Andrew, and my postal address is 31k

Clivier Place, Kingston,

I am an Attorney-at-Law duly gualified to practice in the several

Courts of the Island of Jamaica.

I represent the appellaants, Noel Riley, Anthony Forbes, Clifton
Irving, Elijah Beskford and Errol Millzr and instructed Messrs
kcald Henriques, Dennis Dalv and Earle Witter of Counsel to appear
on their behalf in their appeal against the decision of the Full
Court of the Supreme Court refusing their application for a
declaration that the execution of the applicants at this time and
in the circumstances leading up tc and surrounding the issue of
death warrants for their execution would be unconstitutional and
illegal being contrary to Section 17 (1) of the Constitution of

Jamaica.

The appeal was heard before their lLordships Zacca, Melville and
Carberry, J.J.A. on the 16th to the 24th of July, and on the z8th
of July the Court refused the s2id appeal on the following grounds,
namely:=—

a) that the circumstances alleged in relation to each of the

applicants did not fall within the ambit of Section 17

(1) of the Constitution of Jameica.



b) that their rights under the said section had no* been

infringed, and

c) that they had not been subjected to inhuman or degrading

treatiment in contravention of the said section.

5. Section 110 of the said Constitution provides than an appeal shall
lie as of right from a decision of the Court of Appeal to Her Majesty
in Council on questions as to the interpretation of the said

Constitution,

6. I make this affidavit in support of the Applicants application

for leave to appeal to Her Majesty in Council. .

SWORN TO AT 31% Olivier Place
in the parish of Kingston
this 30th day of July, 1980

before me:

sgd JACK ALEXANDER HINES

Sgn RONALD THWAITES
JUSTICE OF THE PEACE FOR THE PARISH OF: KINGSTON

FILED BY JACK HINES of No.21% Oliver Place, Kingston. Attorney-at-Law for and
on behalf of the Plaintiffs/Apnellants.
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FORMAL ORDER

IN THE COURT OF APPEAL OF JAMAICA
CIVIL APPEAL NO.28 OF 1980
BETWEEN NOEL RILEY PLAINTIFFS//APPELLANTS
ANTHONY FORBES
CLIFTON IRVING
ELIJAH BECKFORD
ERROL MILLER
WD THE ATTORWEY GENERAL
THE SUPERINTENDENT OF
PRISONS - SATNT CATHERINE
DISTRICT PRISON RESPONDENTS
CORAM; The Honourable Mr Justice Carberry JA; the Honourable
Mr Justice White JA(Ag) the Honourable Mr Justice Marsh
JA(Ag) .
HEARING; 25th September, 13280
Upon the Application for leave to Appeal to Her Majesty
coming »m for hearing Mr D.V. Daly Attorney-at~Law appearing
for the appellarits herein and Mr Neville Fraser for the first
and second named respondents IT IS HEREBY ORDERED
1. That leave be granted to the Appeliants to Appeal to
Her Majesty in the Privy Council in England
2. That the settling of qguestions be reserved fcr a later
date after the Judgment is delivered and
3. That the Appiicants deliver records to the registrer of

the Court of Avpeal for dispatch within 90 days of the

delivery of the written Judgment.

sg. S. Alcott (Mrs)
REGISTRAR (AG)

FILED BY MICHAEL B.P. ERSKINE nf 31% Oliver Place, Kingston, Attorney-
at-Law for and on behalf of the Applicants,
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I, Sonia D. Alcott, Acting Registrar of the Court of Appeal,
do hexeby certify that this is a true copy of the Formal Order in the
matter of Noel Riley et al Vs. The Attcrney General and the

Superintendent of St Catherine District Prison.

DATED THIS 1Sth DAY OF May, 1981.

sgd., S. Alcott (Mrs)
Ag. Registrar
Court of Appeal,
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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL No.28/80

BEFORE: The Hon. Mr Justice Zacca, P. (Ag.)
The Hon., Mr Justice Melville, J.A.
The Hon. Mr Justice Carberry, J.A.

EE LR T DR RS T ]

BETWEEN - NOEL RILEY, ANTHONY FORBES,
CLIFTON IRVING, ELIJAH BECKFORD

AND ERROL MILLER - PLAINTIFFS/
APPELLANTS
AND - THE ATTORNEY GENERAL,
THE SUPERINTENDENT OF PRISONS
ST CATHERINE DISTRICT PRISON -~ RESPONDENTS

hkhkhkkkkhkrhhkirr s

Mr R, Henriques, Mr D. Daley and Mr E. Witter for appellants.

Mr R. Langrin and Mr N. Fraser for respondents

July 16, 17, 18, 21, 23, 1980
and February 25, 13281

ZACCA, P.( AG.):

Cn July 28, 1980, we dismissed these appeals and promised
to put our reasons into writing. We now give our reasons for doing
so.

This is an appeel from an Order of the Full Court cf the
Supreme Court dismissing a Motion with costs on March 19, 1980. The
appellants had filed a Moticon under section 25(1) of the Constitution
claiming that the execution of the sentence of death would contravene
5.17(1) of the Constitution bacause of the delay in issuing the warrants

for execution. It was alleged that the applicants by rcason of this
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delay had been subjected to inhuman and/cr degrading treatment within
the meaning of and contrary to s.17(l) of the Constitution. It was
also alleged that the delay was so prolonged as to arouse in the
applicants a reasonable belief that the death sentence had been

/be
commuted and would no longer carried out. Ali the Judges of the
Full Court held that there had been nc evidence of inhuman or degrading
treatment.

The argument for the appellants was that there was
inordinate delay in the execution of the death sentence and that this
amounted to inhuman and/or degrading treatment. It was further argued
that the inordinate delav was so prclonged sc as to arouse in the appellants
the belief that their death sentences had been commuted. The carrying
out of the death sentence at this time would, therefore, be inhuman
treatment., The appellants relied on the cbiter dicta of Lord Diplock

in abbott v A.G. of Trinidad and Tokago (1979) 1 W.L.R. 1342 at 1348

in support of their argument.

It is not being contended that the sentence of death per
se is unlawful or arounts to inhuman or decgrading treatment. Section 2
of the Offences Against the Person Act says: "Whosoever shall be
convicted of murder shall suffer death as a feion". Thisz is a law
which was in force at the comuencemenc £ the Constitution and the
carrying out of a sentence of death pronounced by a Court of Law is
authorised by laws that were in force at the commencexent of the
Constitution. Sce s.17(2) of the Constitution. It is therzfore
necessary to consider the arguments based on delay.

There is no law which provides a time limit within vhich
the death sentence should be carried out. Under secticn 90(l) of the
Constitution the Governor-General may eXercise the Prerogative of
Mercy. 5.90C(2) provides that the Governor-General shall in the
exercise oi his powers under s.20(l) act on the recommendation of
the Privy Council.

Section 91(1l) of the Constitution states:
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"Where any person has been sentenced to

death for an offence against the law

of Jamaica, the Governor-General shall

cause a written report of tne case from

the trial judge, together with such

cther information derived from the

record of the case or elsewhere as the

Governor—-Ceneral may require, to be

forwarded to the Privy Council so that

the Privy Council may advise him in

accordance with the provision of section

90 of this Constitution”.

It follows that in every case where the death sentence has been
imposed, the Governor-General is required to submit the trial judge’s
report and any other information he may think desirable to the

Privy Council for their consideration and advice. This would be
required whether or not there has been a petition formercy on behalf
of the condemned man. It is after this advice has been tendered that
the Governor-General would decide whether to exercise the Prerogative
of Mercy in favour of the condemned man.

While it is expected that the Privy Council will consider
the relevant material without unreasorable delay, this is a mattoer
which requires careful consideration and thought and cannot be hastily
done. However, once the Privy Council had tendeved its advice to the
Governor-General, it remains with the Governor-General for the
exercise of his discretion as he sees fit.

I1f the condemned man is of the view that there has beci
undue delay between the passing of the death sentence and its being
carried out, and that his delay infringes s.17(l) of the Constitution,
then no doubt it lies within his power to seek redress in a court of

law, Can this however affect the carrying out of the sentence of

death? But as Lord Diplock stated in Avbott v A.G. of Trinidad and

Tolbago (1979) 1 W.L.R. 1342 at 134F:

"That so long a total period shcaid have bean
allowed to elapse between the passing of a

death sentence and its being carried out is,

in their Lordships® view, greatly to be deplore-,
It brings the administration of criminal justice
into disrepute among law-abiding citizens.
Nevertheless their Lordships doubt whether it

is realistic to suggest that from the point of
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"view of the condemned man himself he would
wish to expedite the final decision as to
whether he was to die or not if he thought
that there was a serious risk that the
decision would be unfavourable. While
there's life, there's hope”.

It will be necessary to look at the history cf the instant
cases to see whether there has been delay. If there has been delay,
does it amount to unreasonable delay? Can such delay, if unreasonable
amount to an infringement of the rights of the appellant as given to
him in section 17 1) of the Constitution? Even assuming that it
could be argued that the appeliants by reason of delay have been
subjected to inhuman treatment, does this give the Court the authority
to delcare that a sentence of death prounounced by a competent Court
of Law should no longer be carried out? The appellant would certainly
be entitled for a declaration that such inhuman treatmen® be

immediately curtailed and perhaps he might be entitled to damages.

The arguments of the appellants would seem to be these:

1) There has been undue delay.
2) This delay has caused the appellants anguish.
3) The appellants reascnably believed that the death

sentence had been commuted.
The appellants contend that if these three allaegations have been
established, then the appellants have been subjected to inhumnan
treatment contrary to section 17 (1) of the Constitution.
Section 17(1) of the Constitution staies:
"No person shall be subjected to
torture or to inhuman or
degrading punishment or other
treatment",
It has been conceded by the Attorneys for the appellants

that there has been no allegation of torture. As stated earlier the

appellants rely heavily on a dicta of Lord Diplock in Abbott V. a.G.

Trinidad & Tobago (supra). At page 1348 Lord Diplock stated:




"In their Lordships' view the proposition
that, in the circumstances of the instant
case, the fact that seven or eight months
elapsed before the applicant's petition
for reprieve was finally dispcsed of by
the President made his execution at any
time thereafter unlawful, is gquite un-
tenable, Their Lordships accept that it
is possible tc imagine cases in which the
time allowed by the authorities to elapse
between the pronouncement of a death
sentence and notification to the condemmed
man that it was to be carried out was so
prolonged as to arouse in him a reasonable
belief that his death sentence must have
been commuted to a senitence of life
impriscnment. In such a case, which is
without precedent and, in their Lordships'
view, would involve delay measured in
years, rather than in months, it might be
argued that the taking of the condemned
man's life was not "by due proceses of law";
but since nothing like this arises in the
instant case, this guestion is one which
their Lordships prefer tc leave open”.

In Abbot's case it was submitted that a delay of between
seven and eight months from the lodging of a petition for reprieve to
the issuing of the President'swarrant for execution amounted to a
contravention of his rights, the right tc life, as declarcd
by s.4(a) of the Trinidad Constitution. S.4(a) of the Trinidad
Constitution reads:

"The right of theiuindividual tc life, liberty
security of the person and enjoyment of
property and the right not to be deprived
thereof execpt by due process of law”,

In considering this submission, Loxd Iiplock at page
1347 states:

"The Criminal Procedure Ordinance under which
the death sentence of the applicant was
respited and he was detain=d in prison from
July 26, 1976 to March 12, 1977, pending
the President’s decision whether to exercise
any of his powers of pardon in favour of the
appellant, and under which the President on
March 12, 1977, issued his warrant directing
the marshall to carry out the death sentence,
was a law that was in existence on August 1,
1976, The law relating to the exercise of the
power of pardon undexr the republican
Constitution is in substance the same as it
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was under the former Constitution save for the
transfer of the power from the Governor-

General to the President and changes in the
composition and wmethod of appointment of the
appointed members of the advisory committee.

So unless the applicant can establish that his
execution after a lapse of time of between seven
and eight months from the lodging of his petition
for reprieve would be unlawful under the Criminal
Procedure Ordinance read with secticns 87 to 89
of the Constitution, he cannot point o any
contravention of his rights and freedcms under
section 4(a) of the Constitution for which he

is entitled to apply for redress under section 14".

In the instant cases the appellants are unable to establish that
their execution would be wnlawful having regard o s.2 of the Offences
Against the Persorn Act, the issuing of the Warrant of &Execuiion by the
Governor-General when read with ss. 90 and 91 of the Jamaica Constitution
which deals with the Prerogative of Mercy.

We will now examine each of the cases to ascertain whetlier
there was undue or unreasonable delay in the issuing of the Warrant for
Execut*ion,

NOEL RILEY & ANTHONY FORBES

It is convenient to take these two cases together as both
appellants were tried jointly and convicted for the same murder,

The history of the matter is that both appellants were convicted on
March 7, 1975, and sentenced to suffer death. Ther both appealed

to the Court of Appeal. This had the effec! of staying evecution of
the death sentence uitil their appeals were dispcsed of., Both appeals
were dismissed on February 23, 1976,

Thereafter appellant Noel Riley petitioried Ber Majesty for
spacial leave to appeal to the Privy Council -~ a right given him under
section 110 of the Constitution. This application was refused on
July 18, 1978.

The appellant Anthony Forbes did not applyv for leave to appeal
to Her Majesty in council. On November 17, 1978, the Kingston Legal

nid Clinic Ltd. wrote to the Secretaryv of the Governor-General informing
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him that appellant Forbes did not intend to pursue an appeal to Her
Majesty in Council. Also by this letter, it was stated that a
Petition for Mercy on behalf of both appellants would be forwarded
to the Governor=General,

Subsequent té November 17, 1978, the Governor-General
considered the Fetition for Mercy and decided not to exercise the
Prerogative of Mercy in their favour and fixed the date of their
execution for may 29, 1979. The Governor-General would not be
expected to consider the exercise of the Prerogative of Mercy until
all appeals had been exhausted, or he had been informed that the
appellants did not intend to pursue any further appeal. Even if
appellant Forbes had earlier informed the Governor-General that he did
not intend to pursue an appeal to Her Majesty in Council, we think
it proper that any consideration of the Prerogativwe of Mercy on his
behalf should have awaited the out come of appellant Riley's appeal
to.Her Majesty in council. Both appellants were as previously stated
convicted for the same m .rder., In any event it was not until
November 1278, that the Governcr-General was informed thwat appell ant
Forbes did not intend to pursue an appeal to Her Majesty in Council.

The appellant Riley cannot, therefore, complain about the delay
totalling three years and eight months preceding his petition for
pardon caused by his own action in appealing against his conviction.

The appellants are therefore left with a period of six months
between the period of Petition for Mercy and its rejection with the
issuing of the warrant for execution. In Abbot's case the period
of delay between the consideration of the Petition for Mercy and the
rejection was somewhat less than eight months. The Judges of the
Court cf Appeal in Trinidad heid that this was not an unreasonable
length of time. In considering whether such a period was

unreasonable, Lord Diplock at page 1348 said:
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long before substituting their own opinion

for tithat of judges in Trinidad and Tobago
as to what constitutes a reasonable time
for dealing with petitions for reprieve i

4

n

that country. Judges who sit in the courts

in Trinidad and Tobago know the practice
these matters and the local circumstances
much better than their Lordships can hope
to do".

In the instant cases (Riley and Forbes) I am of the

in

opinion that the pericd between consideration of the Petition for Mercy

and its rejection was not unreasonably long. This view is fortified

by taking into account the following facts:

1)

2)

3)

4)

In May 1977, a Ministry Paper was tabled

in the House of Representatives with respect
to whether or not Capital Punishment should

be retained. the matter was referrsed to the

National Security Committee of the House.

In October 1978, the House Committee recommended
that there be nc change in the existing law.

On January 30, 1979, there was a debate in the
House of Representatives as to whether the death
penalty should be suspended. On a conscience
vote the matter was defeated by 23 votes to 20,

On that same date there was adopted a resolution
of the House requesting a review of all cases
of condemned prisoners.

On February 9, 1979, the Senate debated a
resolution that Capital Punishment should be
suspended for eighteen months pending a detailed
study and assessment and a report on the
sociological and psychplogical effect of capital
punishment in the Jamaica of today. This
resolution was carried by 10 to 5.

The Governor-General must have been aware of the

Ministry Paper tabled in the House of Representatives and also the

debates which were taking placce in Farliament. It is not unreasonable

to infer that he must have considered it humen and prudent to await the

outcome of these debates before issuing hie warrant for execution.

One of the learned trial Judges found that between the period 1976

and 1979, the Governor-General had exe:xcised the Prerogative of Mercy

favourably in respect of twenty-one condemned men and their sentences
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were commuted.

It is not that the Governor General and the Privy
Council were aslecp during. the period 1976-1979. Cases were
reviewed and those that were considered fit for reprieve, had their
sentences comuted.

What the Governor-General did not do was to order the
execution of those whose cases were not considered fit for reprieve
during the period of debate in Parliament. I consider the action of
the Governor-General in the circumstances to be reasonablg.,

It is to be noted that it was after the last debate
in Parliament (the Senate) on February 9, 1979, that the warrants for
execution were issued with respect to Riley and Forbes.

As far as the medical evidence is concerned, it is not
conclusive that any delay was the prime cause for the condemned
men suffering anguish and depression. This they suffersd from the date
of their convictions and refusal of their appeals as stated in their
affidavits., I can find nc evidence to support that what was done or
not done could in any way have led the appellants to believe or to
hope that their death sentences had been commuted or would be commuted.

Ir: my opinion there has been no unreasonable delay in
the carrying out of the death sentence of Riley and Forbes. There is
no evidence on which the Court could hold that appellants Riley and

Forbes were subjected to inhuman and or degrading treatment.

CLIFTON IRVING

Appellant Clifton Irving was conyicted of murder and
sentenced to death on March 22, 1976. He appealed to the Court of
Appeal and his appeal was dismissed on January 10, 1977. Efforts
waere made to pursue an appeal to Her Majesty in Council but this was
abandoned in October, 1978. This information was forwarded to the

Governor-General by his attoxney in a letter dated November 15, 1978.
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Subsequent tc this letter being received a Petition
for Mercy was consicered:and rejected with the issuing of the warrant
for execution, which was for May 29, 13979.

What is the delay being complained of in this case?
It could only be the period between the consideration of the Petition
for Mercy and its rejection, a total period of about six months.
The comments and findings made with respect to appellants Riley and
Forbes would equally apply to appellant Irving.

I am of the view that there has bcen no unreasonable
delay in the carrying out of the death sentence of appellant Irving.
I am also unable to discern any evidence on which the Court could hold
that the appellant had been subjected to any inhuman or degrading
treatment. Nor is there any evidence to suggest that the appellant was led

to believe that his death sentence would have been commuted,

ELIJA BECKFORD

This appellont was convicted of murder and sentenced to
death on May 9, 19275, M£ appealed to the Court of Appeal and his
appeal was dismissed on November 6, 1975, He scught assistance from
the Legal Aid Clinic but on their advice did not apply for leave to
appeal to ller Majesty in Council. However, on March 4, 1977, a
Petition for Mercy was submitted to the Governor-General. This was
considered and rejected on November 15, 1977. Subsequent to November
15, 1977, a further Petition was submitted by the appellant and this
was considered but rejected on April 24, 1979, The Governor~General
issued his warrant for execution fixed for June 12, 1979,

Although the first Petition for Mercy was rejected in
November, 1977, no exeéution date was sct at that time. By this time,
as far back as May 1977, a move had been made in Parliament to consider
the retention of the death penalty. The whole process from tabling

of the Ministry Papers in the House *to the conclusion of the debates
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in Pariiament lasted until February 9, 1979, as outlined above,
It is uncertain as to what date the second petition for mercy was
received subsequent to November 1977. However, it was not until
after the final debate in Parliament (the Senate) had been considered
on February 9, 1979, that this second petition for mercy was
considered and rejected in April 1979, and execution date set for
June 12, 1979.

It is reasonable to infer that the Governor-General,
although rejecting the first petition for mercy /i?lovember, 1977,
did not issue his warrant for execution having decided to await the
outcome of the debates in Parliawent. it may be that as a result of
the debates and resolutions in Parliament that the second petition for
mercy was submitted, I consider the action of the Governor-General
in the circumstances to be prudent and in the best interest of justice.
Any delay in the given circumstances could only have been favou mble
to the appellant. As Lord Diplock pointed out in the Abbot's case,
p.1345: "While there's life, there' s hope".

In the circumstances of this case I am of the opinion
that there was no unreasonable or undue delay in the carrying out
of the death sentence, I am also of the wview that such delay as
there was does not amount to inhuman or degradng treatment.
Once again I maintain that there was no evidence on which this Court
could find that the delay and debates in Parliament were such as to
make the appellant believe that his death sentence had been cormuted
to one of life imprisonment. It is to be observed that no execution
took place in Jamaica during the period May 1977 and February 1979,

the period of debate in Parliament.,
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BERROL MILLER

This appellant was corvicted of nurder and sentenced
to death on October 23, 1975, He appealed to the Court of Appeal,
and his appeal was dismissed on February 5, 1976. An appeal to
Her i'a jesty for Special Leave to Appeal in Council was refused on
December 8, 1976, Two petitions for mercy were submitted to the
Governor-sGeneral, the first in February 1977. Thesc petitions were
considered ané rejected in November 1977, Although his petitions
were rejected in November 1977, the Governor-Gencral did not fix a
date foi his execution at that time but it was subsequently fixed
for June 12, 1979,

The pattern in this case follows the same pattemm as in
the case of appellant Elijah Beckford. It was notuntil after the final
debate in Parliament that the execution date wes fixed. Once again,
although this case not considered a fit case for reprieve the
Governor-Ganeral held his hand and awaited the outcome of the debates
in Parliament. I consider this a reasonable and justifiable act
on his part. It is no coincidence that no execution took place
between May 1977 and February 1979, It is, in my view, abundantly
cilear that the reason for this, was that the Governor-General wished to
await the ouvtcome of the debates in Parliament. If they were favourable
to the appellant, then it/;imx;t”certain to say that the Prerogative
of Mercy would ha ve been exercised in favour of the appellant.
It cannot be s2.id that such delay was unreasonablc and in any way
prejudicial to the appellant. Any. delay that there was could only
have been favourable to him. Againin.:the circumstances of this case
I find that there was no unrcasomable and undue delay in the carrying
out of the death sentence. Such delay as there was and the debates
in Parliament could iwn no way amount to Zphuman and/or degrading

treatment. I am unsble tc say that on the evidence before the Court,



150

any such delay or depate in Parliament could have led the appellant
to the view “vrat his death sentence had been commuted to one of
1ife iwcrisonrant,

In summary, I find no unreasonable cor undue delay
in any of the five cases. T:eve has been no infringement of
5.17(1) of the Constitution. It cannot be said on the evidence
that cuch delzay as there was, when considered along with the
debates in Parliament could have led the appellants to think that
“heir deoath sentences had been commuted.

Whatever cases Lord Diplock had in wmind in
deliverisg his dicta in the Abbot’s case, we cannot possibly
*hink {het he lLad in mind any of the instant cases.

Tor “fhwase reascns I would dismiss all five appeals

with ne order zg to costs,

ST PTT T
WaTTILTE,

Thess arpellants were convicted of murder and in
due course wovantg Lor their execution were issued in accordance
witih the lows of this cowmtry. They sought from the Constitutional

hair execution at this time and in the

.

Covrt a decl aretion Mthat
cirova i=noes leading up teo o d surrounding the issue of the death

warraaty wonld ke vnixcastituvtional and illegal being contrary to
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Section 17(1} of the Constitution”. That Court rejected their
motions and they now appeal to this Court setting out various
grov: 1v of commplaint, The facts have been fully ventilated in
the Court below and again before us so I need not refer to them
in great detail.

Riley and Forbes were convicted on the same
indictment on 7.2.75. Their appeals to this Court were dismissed
on 23.2.75. Riley's appeal to the Judicial Committee of the Privy
Council was dismissed on 18.7.78, whilst Forbes did not seek to
appeal further. Irving was convicted on 22.3.76; his appeal was
dismissed on 10.1,77 and he abandoned his further appeal in Octcber,
1978, These men were scheduied to be executed on 29.5.79. Beckford
was convictad on 9.5.75; hic appeal was dismissed on 6.11.75; he

/was

did not seek to avpeal further. Miller convicted on 23.10.75;
his appeal was dismissed on 5.2.76 and his further appeal was disposed
of on 8.,12.75, Bnth were to be executed on 12.6,79.

In May 1©77, a Ministry paper was tabled in the House
of Representatives on the question of whether Capital Punishment
should DLe reltained in this country. The matter was referred to a
Cormittee of the House who in October, 1978, recommznded that there
should be ro c¢hange in the existing law. On 3C.1.79,. the House
debated whether the death penalty should be suspaended and on a free
vote the rotion was defeated by a mere three votes. The Housc then
recomrernded that the cases of all persons who were then awaiting
execution should be reviewed. On the 9th February, 1979, the
Serate adopted a resclution that Capital Punishment be suspended for
eighteen monties pending a study and report on the sociological and
nsychologicel effect of cepital punishment in today's Jamaica.
It seems that sinse 1276 no execution has been carried out in this

countri.
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No sooner had *he warrants authorising the execution
of the appellants been issued, than these moticns were launched
claiming that their constitutional rights had been infringed.
Section 17 of the Constitution reads:

"{1) " 1) No person shall be subjected to torture
or to inhuman or degrading punishment or
other treatment.

2) Nothing contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention
of this section to the extent that the
law in question authorises the infliction
of any description of punishment which
was lawful in Jamaica immediately before
the appointed day®.

They say that they have been subjected to inhuman and/
or degrading treatment in that:-

a) Their execution was delayed for a
considerable period of time, which
delay was significantly caused and/
or contributed to by the *de facto®
suspension of the death penalty.

k) They werc led reasonably, to bzlieve
and/or strongly hope that their
executicns would not be carried out
by virtue of:-

(1) The aforesaid suspension of the
death penalty.

(ii) The fact that studies were
undertaken into the question of
suspending the death penalty by
the National Security Committee
of the House; and

(iii) the debates and resolutioi:z
passed in the House and the
Senate on the 30th January, 1979
and the 9th February, 1979.

Sometime was spent in this Court considering the
correctness or otherwise of portions of the judgments delivered in
the Court below, but I do not thinl: it necessary to come to a
decision one way or the other as they appear not to affect the issues

to be decided by this Court. What was argued, if I may be permitted

to say so, with great tenacity, was that by reason of the inordinate
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delay from the final judicial act to the time of issuing the death
warrants; together with the debates in both Houses of Parliament
which raised the hopes of the condemned men only to have them
dashed again in the final analysis; the appellants were subjected
to extreme psychological torture and physical and mental
deterioration which amounted to inhuman and/or degrading treatment
within the meaning of Section 17(l) of the Constitution. .t was
argued that the appellants fell within the words of Lord Diplock in

Abbott v. Attorney General of Trinidad and Tobago (1979) 1 W.L.R. 1342,

1348 wherc His Lordship said:
"Their Lordshipsaccept that it is possible
to imagine cases in which the time allowed
by the authorities to elapse between the
pronouncement of a death sentence and
notification to the condemned man that it
was to be carried out was so prolonged as
to arouse in him a reasonable belief that
his death sentence must have been commuted
to a sentence of life imprisonment. In
such a case, which is without precedent andg,
in their Lordships' view, would involve
delay measured in years, rather than in
months, it might be argued that the taking
of the condemned man'’s life was not by due
process of law”,
Dealing firstly with the deterioration in the physical
and mental condition of the appz2llants, this condition seems to have
manifested itself from the very pronouncement of the sentence of
death; and in some instances, seems to have intensificd as cach
stage of appeal was lost. But nowhere has it been suggested - except
in the argument that the debates in Parliament in any way
substantially contributed to the deterioration of the health and well-
being of the appellants.
I turn next to the quaestion of inordinate delay. In the
case of Riley, his final appeal was dismissed in July 1978, but as
late as November 17, 1978, the Legal Aid Clinic is just then
informing the Secretary to the Governor-General that a netition for

clemency was zbout to be prepared on Riley's behalf, it is that

letter alsc that contained the information that Forbes did not intend
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to pursue his appeal to the privy Council in England. Although
Forbes seems to have done nothing after his appeal was dismissed in
February 1976, Riley with whom he was jointly charged was still
pursuing his appeal to the Judicial Committee of the Privy Council.
Despite the argument to the contrary, it appears to be wholly unreal
to say the Local Privy Council should have considered the case
of Forbes before the appeal of Riley was finally disposed of. What
would be the position if the appeal of Riley had been allowed with
an intimation that that of Forbes also would have been allowed, but
in the interim Forbes'® case had becen considered and he had been
executed? Common sense indicates that the cases of both men
should be considered tcgether, sc I cannot see how one can complain
of inordinate delay whilst the other is still pursuing his legal
rights of appeal: particularly in circumstances such as these where
the execution of the sentence of death is so grave and final.
So even without taking into consideration the fact that Parliament
was then examining the question of Capital Punishment; or the
period required for the preparation and forwarding of any petition
for mercy; I cannot see how it can be said that from the final
appeal to the date of the issue of the death warrants (a period of
less than a year) that there has been inordinate delay in the case
of these two men. The same reasoning that applies to Riley is
applicable to the appellant Irxrving who abandoned his appeal as late
as October, 1978.

In the cases of Beckford and Miller petitions for mercy
were filed in March 1977 and a further petition was filed at a later
date for Beckford. At the time that these petitions were filed
the start of Parliamentary debates was just some two months away.
It was strongly urged on us that there was no evidence that the
Governor-General was aware that any debate was noing to be held;

and in any event the period of the debates in Parliament could not
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amount to reasonakle cause why the execution of thése men should be
delayed.
Section 76 of the Constitution is in these terms:

"The Prime Minister shall keep the

Governor-General fully informed

concerning the general conduct of

the government of Jamaica and shall

furnish the Governor-General with

such information as he may request

with respect to any particular matter

relating to the Government of Jamaica”.
I would . be amazed to be told that the Governor—-General was not
aware of the impending debate on a matter of such great public
importance as the gquestion of whether or not the death penalty should
be suspended in view of the provisions of Section 76 of the
Constitution ., True it is that the Parliament of this country, short
of passing an Act, cannot interfere with the exercise of the Royal
Perogative, yet it would be incredible to think that those charged
with the responsibility for its exercise would willingly ignore the
work of Parliament, which is the voice of the people, in a matter
of such grave public importance., To say, therefore, that the
Governor~General in exercise of the Royal Perogative should have
ordered the execution of these men whilst the debate was still
proceeding in Parliament is to strike at the very roots of those
democratic principles which we still hold dear., Had the vote in the
House gone the other way, one can well imagine the howl of protest
that would have been raised, if there had been any executions in
that period,

There is an aspect of the matter that I find unsatisfactory.

After a person has lost his appeal in this Court, there is a time
limit of twenty-one days in which to apply to the Courts for leave to
appeal to Her Majesty in Council; yet if he proceeds by way of
petition there seems to be no limit to the length of time within
which he may apply. That applies also to petitions for mercy
addressed to the ILocal Privy Council. The cases of Beckford and

Miller also, seem to be typical of this sort of delay which inevitably
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leads to further delay. I need only refer to the statistics
mentioned in the judgment of Parnell J. to show the magnitude
of the task facing our Local Privy Council. As of March 12,
1930, there were some 82 persons in the condemne«d cells awaiting
the decision of their fate. Between 1976 and 1979 some 21
persons have had their sentences commuted. Add to that the
number that has since been convicted, no doubt arising from
the daily massacres taking place in this country. Looking
therefore at all the circumstances adduced in these matters,
like the Court below, I am unable to say that there has been
any inhuman and/or degrading treatment of these appellants.,

Accordingly the appeals are dismissed.
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CARBERRY, J.A.:

This is an appeai from the decision of the Constitutional
Court, comprised of Parnell, Ross and Carey J J. on the application
of the five applicants herein. Each of them had been tried for and
convicted of murder and sentenced to death. Each had, over a
period of some four to five years, exhausted the available legal
process for appeal, and had had their several petitions (some had
applied more than once) for mercy rejected by the Governor-General
acting on the recommendation of the Jamaica Privy Council, Dates
for their execution had been set for the 29th May, 1979 (for the
first three named) and 12th June 1979 (in respect of the last two
named) . The judgment of Paxnell J. sets out in convenient form the
relevant dates applicable to each of these applicants, but
unfortunately does not list the dates of their respective applications
for mexcy, or the dates of their rejection, but these can be found
set out irn the aifidavits and judgments delivered herein,

At this stage the appliicants launched their present
applicatior to the Constitutioral Court. They sought:-

"A declaration that the execution of the said

Eﬁﬁiiééits at this time and in the
circumstances leading up to and surrounding
the issue of the death warrants, would be
unconstitutional and illegal being contrary to
section 17(1) of the said Constitution of
Jamaica".

Briefly put, they claimed that to execute them now, after the length

of time that had elapsed since their orginal conviction and sentence

would be cruel and inhuman treatment, and that during this period they

had beein “led reasonably, to believe and/or strongly to hope that their

exectutions would be carried outensocoec".

After an eariier application had been summarily rejected

by the Constitutional “ourt and this Court, on appeal, had ordered

that the applicatiorns should be heard on their merits, the presen:z

applications were heard before the Constitutional Court on the 17th,

18th and 19th March, 1980. The applications were rejected on the 19th,

and the written judgments hersin delivered on or about the 25th Maxrch.
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I have had the opportunity of reading the judgments of
Zacca, Acting President, and Melville J.A. in this case, and I
agree with the conclusions reached by them which affirm the
conclusion reached by the Judges cf the Constitutional Court. All
are unanimous in rejecting the applications and ruling that the Law
must take its course. But for the fact that this is the first
occasion on which this Court has had to consider such applications
on their merit, (the earlier decision was concerned with whether the
applications should be entertained at all), I would have been content
to add nothing of my own. In what follows I do not propose to
discuss the merits of the individual applications, but to say something
about the general picture as I see it.

Sections 2 and 3 of the OFFENCE AGAINST THE PERSON ACT

read thus:
Homicide

"Murder. 2. Whosoever shall be convicted of murder
shall suffer death as a felon.

Sentence 3. - (1) Upon every conviction for murder the

of death. Court shall pronounce sentence of death, and the
same may be carried into execution as heretofore
has been the practice; and every person so
convicted, shall, after sentence, be confined in
some safe place within the prison, apart from all
other prisoners,

43/1958 Where by virtue of this subsection of a person
S. 2, convicted of murder is sentenced to death, the form
of the sentence shall be to the effect only that
he is to "suffer death in the manner authorized by
law".
Those two sections have been repeated, practically unchanged, (save
that the form of sentence was altered in 1958) through the several
codes of Jamaica Laws: Cap. 268 of the 1953 Code; Cap. 416 of the

1938 Code, and have their genesis in Jamaica 27 Vict, Cap. 32:

"An Act to consolidate and Amend the law relating to offences against

the person" (1864). This original Act however continued in the
equivalent of Section 3(1l) to provide not only for the isolation of
person convicted, but that he should "be fed with bread and water only,
and with no other food or liquor, except in case of receiving the

sacrament, or in case of any sickness or wound,;.....".
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The 1864 Jamaica aAct was founded on and closely followed
the United Kingdom Act, 24 and 25 Vict. c. 100: "An Act to

consolidate and amend the Statute Law of England and Ireland relating

to Offences against the Person" (1861).

Neither Act seems to expressly declare the manner of
execution but the common law prescribed death by hanging, and later
Acts in both jurisdictions have added details, viz. that the execution
should be carried out in the prison, that there should be an inquest
on the body, certification of the death et cetera: As to the United
Kingdom: See Halsbury, 3rd. Edn., Vol. 1C Criminal Law, page 709
para, 1360: Execution of criminal: and note (o).

As to Jamaica: See the Prisons Act Sections 42 to 47 which
provides for the treatment to be accorded to the prisoner under

/that ) L
sentence cof death, and the death scntence is to be executed within
the limits of thie prison and in the presence of the Superintendent
of the prison and the medical officer who is tc examine the body and
certify death. Section 47 adds:-

"47, The owission to comply with any of the
provisions of this Act or ¢f Prison Rules
shall not invalidate or make illegal the
execution of any sentence of death where such

execution would otherwise be legal".

Section 41 of the Interpretation Act (Jamaica) provides for

English Laws to be cousidered in force in Jamaica. i.e. those prior to
the commencement of 1 George II Cap. 1 (1848).

Curiously enough I have so far been unable to find in the
Jamaican Statutes the equivalent of Section 9 of the Criminal

Procedure Ordinance, Chapter 4 No.3, of the Trinidad Laws of 1950,

which expressly provides for and sets out the form of the warrant of
execution issued under tho hand of the Governonr to the Marshall to
carry out the execution, put the practice and form of warrant in use
in Jamaica is substantially the same and issues tc the Commissicner of

Corrections. (See deFreitas v. Benny) (1974) 26 W.I.R. 5232 at 582/9).
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The form of sentence of the Jamaican Court before it was
amended in 1958 was substantially that set out in the older editions
of Archbold,. see 28th Edn. (1931) page 245: Punishments: Death: (a
form that apparently dated back to 1903).

The provisions with respect to the grant of a pardon or
reprieve before their insertion into the Constitution of Jamaica were

contained in the Instructions issued to the Governor in Chief of

Jamaica under the Royal Sign Manual, see for example the instructions
dated 27th October, 1944, para. 23: Regulation of pcwer of pardon in
capital cases. These provisions entered into the Jamaica Constitution
of 1959 -~ see Section 12:( The Jamaica (Constitution) Order in Council,
1959). They weie re-—enacted, with modifications in the present
Constitution of Jamaica (1962): See Section 30(l), but whereas before
the Governor had acted "in his discretion”, the new provisions required
him to act on the recommendation of the Privy Council (Section 90(2))
and Section 921 went on to prescribe for the mechanics of such
consultation, though most of the material so prescribed had appeared
in the earlier Instructions.

Capital punishment, execution by hanging, had thus been
prescribed for the offence cf murder (and a few other offences) before

the coming into force of the Jamaica (Constitution) Order in Council,

1962 and is continued in force by virtue of Section 4 of the Order in
Council, and Section 26(8) of the Constitution itsclf, a Section that
specifically refers to and forms part of the provisions of Chapter ITII:

Fundamental Rights and Freedoms; thus the very Chapter of the Consti-

tution on which the applicants rely itself contains an "existing laws"
Section which preserves capital punishment for murder. That this is
so is further exemplified by the provisions of Section 14(1) of the

Constitution, which reads:-

*Protection 14, - (1) No person shall intentionally be
of right to deprived of his life save in execution of the
life. sentence of a court in respect of a criminal

offence of which he has been convicted".

{Ermphasis supplied).
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Further, the very Section of the Constitution on which the
applicants rely, makes thc relation of capital punishment clear in
sub-section (2). Section 17 reads:-

" 17. - (1) No person shall be subjected to

torture or to inhuman or degrading punishment
or other treatment.

Protection (2) ©Nothing contained in or .donez under the
from in- authority of any law shall be held to be

human inconsistent with or in contravention of this
treatment section to the extent that the law in question

authorises the infliction of any description of
punishment which was lawful in Jamaica immediately
before the appointed day"”.

The Fundamental Rigl:its and Freedoms Section of the Jamaica
Constitution were described by the framers thereof as being adapted
from the European Convention on Human Rights which was proposed by
the foremost experts in the world in this field": (See para. 19 of the
the Report of the Constitution Committee to the Parliament of Jamaica

11th January, 1962).

The European Convention on Human Rights, itself reads thus:-

Section 1
"Article 2:

1. Everyone’s right to life shall be protected

by law. No one shall be deprived of his life
intentionally save in the execution of a scentence
of a court fcllowing his conviction of a crime for
which this penalty is provided by law.

(Emphasis supplied).
Article 3:

No one shall be subjected to torture or to in-
human or degrading treatment or punishment.

Article 4: co.ieeecccccccascscnnnne
Both the European Conventicn of 1950, and the Constitution
of Jamaica see no contradiction betwecn the imposition of capital
punishment by a law and the provision that no person shall be subject
to torture or to inhuman or degrading treatment or punishment. In
this respect they differ from two American cases cited to us in

argument: In The People v. Robcrt Page Anderson (1972) 6 Cal. 34 628,
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the Supreme Court of California, with one dissentient, held that
capital punishment was in breach of their constitutional prohibition
against the infliction of cruel or unusual punishments; while the

United States Supreme Court in Furman v. Georgia ( 1972) 408 U.S. 238:

33 L, Ed. 2 D 346 held in a five to four decision that capital
punishment, when ordered by a trial jury offended the similar pro-
vision of the 8th Amendment to the U.S. Constitution: "Excessive bail

shall not be required, nor excessive fines imposed, nor cruel and

unusuval punishment inflicted".

Further, Section 17(2) of the Jamaican Constitution appears
to provide that the Legislature in its wisdom may introduce new laws
providing for capital punishment, whether for new offences or for
existing offences currently providing lesser penalties, in as much
as capital punishment was a punishment which was lawful in Jamaica
immediately before the appointed day. This is unlike the position in
Trinidad where a new law of this sort may not be introduced save under
special provisions similar to those required for alterations to the

Constitution: See Sections 4, 5 and 54 of the Constitution of the

Republic of Trinidad and Tobago. (Act 4 of 1976: See also Section 6,

Savings for existing Laws).

Consequently the issuc that arosce in deFreitas v. Benny

(1976) A.C. 239 (pr. C) as to the legitimacy of the death sentence for
murder and its relation to the.proscription of "cruel and unusual
treatment or punishment" (Trinidad prefers the American wording),
could not and did not arise in this case, and though citing the
American cases counsel were insistent that they did not seek to challenge
the constitutionality of the death sentence that had been imposed on
the appellant.

There is further more Privy Council authority in the case

of Runyowa v. The Queen (1967) A.C. 26; (1966) 2 W.L.R., 877 (1966}

1 A1l E.R. 633 for the observations that have becen made as to the
limited effect of Section 17 of the Jamaica Constitution. In that case
the Constitution of Rhodesia and Nyasaland contained in Secticn 60(1)

and (3) provisions that were substantially the same as those of Section 17



of the Jamaica Constitution. The Legislature of Rhodesia and
Nyasaland had amended the law as to arson to provide the death
penalty for arson in respect ofresidential premises, and aiders and
abettors or inciters were liable as principals. The argument that
the amendment was ultra vires as offending against the constitutional
provisions failed., That Constitution recognized (as does our own) the
death sentence as a possible punishment: their Lordships were unable
to regard the death sentence per se as an "inhuman or degrading
punishment", and in any event it was saved by the "proviso" as an
existing possible punishment., They concluded:~

"The provision contained in section 60 of the

Constitution enables the court to adjudicate as

to whether some form or type or description of

punishment newly devised after the appcinted day

or not previcusly recognized is inhuman or

degrading but it does not enable the court to

declare an enactment imposing a punishment to be

ultra vires on the ground that the court considers

that the punishment laid down by the enactment is

inappropriate or excessive for the particular

offence”. Per Lord Morris of Borth-y-Gest at page

891 E (1966) 2 W.L.R.

It should be added that cerly precursors of the two American
authorities cited to us were considered and distinguished by their
Iordships in Runyowa's case. Though the severity of the punishment
and its disproportion to a particular offence wcould normally be an
ingredient in considering whether it is "cruel and/or unusual” or
"torture or inhuman or degrading punishment or other treatment"”, the
presence of a clause similar to Section 17(2) of our Constitution limits
the enquiry by the Court and excludes it altogether if the particular
punishment was one the infliction of which was lawful in Jamaica

immediately before the appointed day. Runyowa's case was decided some

five years or more before a decision of this Court in R. v. Purvis and

Hughes (1968) 13 Ww.I.R. 507 re flogging.

Unable therefore to attack the constitutionality of their
death sentences, the applicants argused that to carry them ovt now would
be nevertheless unconstitutional. They argue that by reason of the

delay in executing them have have suffered {(additional) “Torture and/ox
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inhuman or degrading treatment within the meaning of and contrary
to Secticn 17(1) of the Constitution”.

By way of "particulars™ of the torture and/or inhuman and/or
degrading treatment they specify (a) the delay in hanging them, and
{b) that they were led to reasonably believe and/or strongly hope
that their executions would not be carried out, this in itself being
due to a "de facto" suspension of the death penalty for a time, and
the debate taking place on capital punishment in the Parliament of
Jamaica during most of the period of delay.

I turn now to consider the public arggment that occurred
in the Parliament of Jamaica with regard to capital punishment. If
I may say sc with respect, it was an argument of somewhat limited
extent, so much so that I regret that I am unable to see how it could
have led the applicants "reasonably to believe and or strongly hope
that their execution would not be carried out......".

It began with Ministry Paper No.l9 of 1977: "Capital

Punishment" prepared by the Minister of Justice on 4th Hay, 1977, laid
on the Table of the House of Representatives on 12th May, 1977, and
referred by that House to its "Special Select Committec on National
Security", on the 1%th May, 1977. The objective of the Ministry Paper
was to discuss a procedure for ascertaining "the generally prevailing
attitude of the nation to Capital Punishment as a deterrent to the
crimes to which this form of punishment relates in Jamaica'. The
proposal at this stage was then merely to discuss some moce of
ascertaining what people in Jamaica thought of capital punishment,
though it seemed that the Minister himself thought that there was a
"national schizophrenia" on this topic.

If the intent was to move towards the aboliticn of capital
punishment the timing was unpropitious. On the 27th December, 1974,
certained condemnced men in a section of the St Catherine District
Prison had captured and held hostage a prison warder. The incident

had been the subjiect of a Commission of Enquiry into the general priscon

conditions and those of the condemned men. Their report was published
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in June of 1975. It dealt incidentally with "Delays in Legal Process"
and noted that the long intervals which separate the imposition of
sentence from execution imposed a severe and cruel strain on the
condemned men. It reviewed the time taken between convicticon and
the hearing of appeals, both locally and to the Judicial Committee
of the Privy Council, and subsequently with regard to the presen-
tation of petitions for mercy to the Governor-General. A stay was
grantcd to condemned men in this period while the Commission of
Enquiry sat. That period of constraint ended after the Report was
published in June of 1975,

Subsequently what can only be described as a steady
ascalation of violence took place in the comunity at large, some of
which was due to the prevailing political tension between the
supporters of the two major political parties. Further Commissions
of Enquiry were set up to probe various incidents: as for example
that of the Orange Street fire of 19th May, 1276 (The Small Commission).
Eventually Government found it necessary to declare on 19th June, 1976
a State of Emergency (which lasted until Gth June, 1977) in its efforts
to contain crime. This action, at the start anyway, commanded the
support cof both the maicr political parties. This reflected the
public’s anxiety over the growth of viclent crime and its determinaticn
to eradicate it if possible.

The Special Select Committee on national security reported

to the House of Representatives on the 15th November, 1377. It

recommended "to the Honourable House of Representatives and the
Senate that there be no change in the existing laws relating to
capital punishment at thisg time". Some few of its members indicated
that they would have preferred to have a careful review of the
question as to whether capital punishment should or should not be
continued and as to its deterrent effect (if any) in Jamaica.

The Committee was again invited to review the Ministry
Paper and by a large majority re-affirmed its previous recommendation
that there be no change in the existing laws relating to capital

punishment at this time. Their Second Report tc this effect was laid



166

in the House of Representatives on or about the 18th October, 1978. It

was accompanied on this occcasion by a minority report from the Minister
of Justice, complaining that the Ministry Paper had asked for a

study to be made of the usefulness or appropriateness of the death
penalty and that this had not been done. He added that in his view
during the serious deliberations of a Parliamentary Committee on the
subject of capital punishment all persons awaiting their execution
should have their sentences commuted to life imprisonment. He also
indicated his own opposition to capital punishment, and added that
if his view had prevailed the Committee would have proceeded upon the
study he advocated, and alsc have recommende@ to the Governor-General
the exercise of the prerogative of mercy towards those presently
under sentence of death. The Minister‘sview was not that of the
Minister of National Security. It is also clear that in this period
the Governor-General was pressing for a clear decision on this issue,

see paragraph 7 of the Minutes of the National Security Committee of

[t]

the 18th October, 1978 laid on the Table of the House along with
their second report.

On the 30th January, 1979, the Minutes of the Jamaica House

of Representatives show that its members debated the issue of capital
punishment on a "free vote" of its members. An amendment to suspend
capital punishment pending a detailed study of its effect was
defeated (by 23 votes to 20) and a motion for its retention carried
(by 24 votes to 19). The House however passed without division the
following resolution:-

" WHEREAS for some considerable time national
consideration has been given to whether capital
punishment should continue:

AND WHEREAS during that period of time many
persons have been awaiting execution following
the completion of all steps for legal review
of sentence to death:

BE IT RESOLVED that this Honourable House
recommends to the Governor-General and Privy

Council that the cases of all persons now
awaiting execution be reviewed”.
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It would have been possible for the Ilcuse to act on the
suggestion of general amnesty contained in the minority report of the
Minister of Justice. It did not. All that was asked for was a review
of the cases of all persons now awaiting execution.

Examination of the Minutes shows that very distinguished
figures in public life had divided opinions on the matter: the Prime
Minister voted for abolition of capital punishment, while his
brother voted for its retention.

The Minutes of the Senate of Jamaica of the 9th February, 1979,

when a similar debate took place in the Senate show that a rather
different result was reached: though there was a series of amendments
and amendments to amendments, the Senate ultimately voted for
suspension of the death penalty for a period of eighteen months, and
for the carrying out of detailed study, assessment and report on the
sociological and psychological effect of capital punishment in today's
Jamaican Society. The Minister of Justice, a Senator, had been able
to carry the Senate, but had lost in the House of Representatives.

I should add that the actual Reports and Minutes of the
House and Senate were put in by Mr Langrin, aprearing for the
Attorney General, by consent, during the course of the argument before
us, and that the material tendered in the Constitutional Court consisted
largely of Newspaper accounts of some of these debates, together with
the Hansard Report of some of the speeches, including fhat of the Prime

Minister, on the 30th January, 1979,

The affidavits of the applicants refer to the history of
this debate on capital punishment: it is not clear how much they knew
of what was actually taking place in the debates, but while appreciating
the anxiety with which they followed it and the hope which it may have
inspiredvin them +o know that such a debate was taking place, I have seen
no material to support the contenticn that any person led them
reasonably to believe or hope that their executions would not take
place. All that was being debated in the early stages was a proposal
for "sounding” the attitude of tilepublic towards the abclition or

retention of capital punishment. It was not until the 390th January, 1979
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that the straight issuc of abolition or retention was debated, and
the earlier Reports from the House Committee on National Security
were all clearly supporting the retention of capital punishment,
though that was not the issue that had been referred to it in the
Ministry Paper No.19/1977. All that the applicants can rely con is
that during this period cof time their appeals through the judicial
process had been exhausted, and so too their applications or petitions
for mercy; and that while the debate was pursuing its leisurely way
through Parliament they were not informed of the date set for their
execution. There was no element of keing lulled into a false sense of
security, such as may have obtained in a case such as Kakis v.

Government cof the Republic of Cyprus {1978) 2 All E.R. 634; (1978)

1 W.L.R. 779 (H.L.). The applicants were "at risk" and knew it; though
they may have hoped desperately that the debate might be resclved in
their favour they may equally have been aware ¢f the vast escalation
of crime outside, and the herdening of public cpinion against anything
like abolition of capital punishment at this time. On the merits of
their own individual cases to any favourable consideration they have
wisely chosen to be silent.

It appears that the Governor-General decided to procecd to
fix the dates of the executions of the applicants on the basis of the
free vote in the House of Representatives on the 30th January, 1979,
rather than on the decision in the Senate on the 9th February, 1979.

It also appears that pending the Parliamentary debate which
began in May, 1977 and ended in January or February, 1979, though
the Privy Council considered the fate of those who had been condermed
and in fact reprieved some of them, no warrants for the execution of
those who were not reprieved were issued. Your Lordships have found
that this restraint was exercised by the Governor-General in view of
the Parliamentary debate then taking place and that it was both
reasonable and prudent: I agree, and I do not accept the argument that
there is nothing to connect the cne with the other. Further, the fact

that some of their number had in fact been reprieved in this period,
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while they had not, must have clearly brought home to the applicants
their true position, and in fact it appears that they were told that
the Privy Council had rejected their petitions for mercy.

Did this delay constitute "torture, or inhuman or degrading
punishment or other treatment?" within the meaning of Section 17
of the Constitution?

/which
The physical conditions under the applicants were

held are prescribed by The Offences Against the Person Act and The

Prison Act and the regulations made thereunder, all of which fall
within the existing laws preservation of Scection 26(8) and also within
Section 17(2) of the Constitution. There is no complaint made in
respect to any of these physical conditions.

Section 90 of the Constitution provides in sub-section (1) (b)
that "The Governcr—General may, in her Majesty's name and on her
Majesty's behalf -

(b) grant to any person a respite, either
indefinite or for a specified period, from
the execution of any punishment imposed on
that person for such an offence".

Though it is argued that such a respite must be communicated,
there is ncthing in the Constitution that so requires, and it appears
to me that the applicants have in fact enjoyed a respite within the
meaning of that section.

Can they complain that it was too extended? Counsel for one
of the applicants has in fact argued that no such respite cught to
have been given, and that the Governor-General should have issued his
warrant for their execution long before, regardless of the Parliamentary
debate. I agree with your Lordships in the views expressed rejecting
this argument.,

In deFreitas v, Benny (1976) A.C., 239, where a scmewhat

similar application was made under the provisions of the Constitution
of Trinidad and Tobago, Lord Diplock delivering the judgment of the
Judicial Cormittee of the Privy Council, commented at pages 247 to

248 on the nature of the royal prerogative of mercy in Trinidad and
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Tobago as compared with what it was in England at common law. He
observed:

"Mercy is not the subject of legal rights. It
begins where legal rights end. A convicted
person has no legal right even to have his case
considered by the Home Secretary in cconnection
with the exercise of the prercgative of mercy.
In tendering his advice to the sovereign the
Home Secretary is doing something that is often
cited as the exemplar of a purely discretionary
act as contrasted with the exercise of a quasi-
judicial function”.

As I understand it the exercise of the prerogative of mercy
in Jamaica is similar; it isdiscretionary in. every respect, is not
the subject of legal rights, and even if it were possible to canvass
the question as to whether the respite, or the delay in issuing the
warrant. for execution, (whichever way one cares to look at it) was
too long, I am in agrzement with the views expressed by Zacca, Acting

President and Melville J.A. that the facts in these cases do not fall

within the dictum of lord DPiplock in the case of Abbott v. Attorney

General of Trinidad and Tobago (1979) 1 W.L.R. 1342 at 1348 B-D, which

has already been set out in Zull in your Iordship's judgments.
Even if one accepted the dictum in the American case of The

People v. Anderson, supra at page 649:-

"The cruelty of capital punishment lies not only

in the execution itselif and the pain incident
thereto, but also in the dehumanizing effects of
the lengthy imprisonment prior to execution during
which the judicial and administrative procedures
essential to due process of law are carried out".

and at page 650:~
“an appellant's insistence on receiving the
benefits of appellate review of the judgment

condemning him to death does not render the

lengthy period of impending sxecution any less
o

torturouScaeessea o
we could nct, as the Constitution of Jamaic: now stands proceed to the
further conclusion that the execution of the appiicants now woulid be
within the provisions of Section 17(1) "tcrture, or inhuman or degrading

punishment or other treatment”.
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The real complaint, if any, of the applicants is that
(a) Parliament did not abolish the death penalty, or even suspend
it, and (b) that the Governcr-General, acting on the recémmendation
of the Privy Council did not grant them a reprieve when the Parliamen-
tary debate concluded. Neither body is answerable in this case to the

applicants cr to the Constitutional Court, and the appilicants are not

entitled to the relief that they scek.
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ORDER OF APPREAL

IN THE COURT OF APPEAL OF JAMAICA
CIVIL APPEAL NO.28 OF 1980

BETWEEN NOEL RILEY )
ANTHONY FORBES 3
CLIFTON IRVING 3 APPLICANTS/APPELLANTS
ELIJAH BECKFORD
ERROL MILLEK ;

AND THE ATTORNEY GENERAL
THE SUPERINTENDENT OF RESPONDENTS
PRISONS - SATINT CATHERINE
DISTRICT PRISCN

CORAM: THE HONOURABLE MR JUSTICE ZACCA; THE HONOURABLE JUSTICE MELVILLE;
THE HOMNOURABLE CARBERRY (J.A.A.)

HEARING 16TH to 24TH JULY, 1980

UPON Hearing Mr Roaldl Henriques and Mr Dennis Daly of Counsel for the
Applicants/Appellants and Mr Rance Langrin of Counsel for the first

Respondent and H. Fraser of Counsel for the sccond named Respondent

IT IS ORDERED that the said Application be dismissed

No Order as to Costs.

BY THE COURT

sagd. S. Alcott
Act, REGISTRAR

FILED BY L. JACK HINES cof 31% Olivier Place, Kingston, Attorneyv-at-Law
for and on behalf of the Applicants.
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The Speaker - Mr Manley

Mr Manley: Mr Speaker, this debate has produced referred to
people likeras, Oscar Wilde, and that of course, is sufficient cause for me to
comment, perhaps, but it is in a much more profound way, unique in the sense that I
think it is only the second time in memory when a matter is going to agdressed in
terms of a conscience vote. I think the first time was when there was a discussion
of ganja. On that occasion the debate didn't end. This will be wnigue in the sense
that it is a conscience vote and the debate is going to end and have a rasult.

I would like if I may, to give what is a personal ccmment, and that is I
think that all of us in this House are very conscious in discussing this matter,
trying to make up cur minds what is the right thing to do. People will look at
this matter in a very personal and profound way; they are all very conscious of
the problems of our Security Forces, deeply conscious of the fact that they are
at risk in their professional duties, and we are very conscious of the debt
that we owe 'to them for the work that they do to make the rest of us safe.

I think that every member of this House will be very profound in that. I
know that all of us are equally conscious of the personal tragedies that have come
as a consequence of the crimes, of violence,; conscious of the sort of people to
whom the Member for West Hanover referred to in his moving comments about those
who weep, and we are all very conscious of that.

In addressing this subject I find myself in a somewhat unusual situa-
tion in the sense that the kind of Government processes that would need a con-
science vote on a matter of this kind rather than a Government taking a firm and
leading position, in my own personal experience is very unusual, not my own style,
and it may well be this could he the first and last time I am personally
involved in such a performance. It is just not my style, and I hope to trespass
upon the patience of this House and spend a little time in explaining how the
government has perceived the difficulty of this case, and why from using that
perception it was decided that this matter be treated as a matter of/ionscience
vote. I think that explanation is due to the House and the country.

Before addressing the main issue I would like, if I may, to distinqguish
two categories of things that I think are clear to averybecdy and I only address

them because I thought I had detected one or twe speeches in which there may have
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been less than absolute clarity in distincticn between the issues that are invol-
ved, and I refer to the distinction between capital punishment as a punishment
provided by law, a thing in the abstract, and the guestion of the seventy-nine
people who are currently on Death Row.

I feel personally that these people need to be distinguished very sharply
and very clearly, because whataver the view that this House is agreed on in res-
pect of capital punishment in the abstract, a critical element in the system,
there is an unusual problem to deal with respect to the seventy-nine people, I
have absolutely no doubt in my mind that for people to bhe operating in a situation
where having been found guilty, having exhausted the processes for appeal that are
available in the system, having come to the end of that process, not to find
capital punishment awaiting them but rather to find capital punishment suspended,

thereby to light up a whole new set of psychological and moral circumstances for
them, they are now suddenly to reverse them because there might be a decision in
favour of capital punishment would be I think, a callous act, an arbitray act. It
appears to me, in my conscience; an act that might well be adjudged to amount to
unusually cruel and brutal punishment even if one took a different view of capital
punishment.

That is why, for examplie, in any case, if it comes to thc peoint that I
will be relevant, I personally will vote in favour of asking the committee to
look at it again.

Now let us come to the central issue, which is capital punishment itself.
I believe sir, and I would just like to make a comment on the context within which
all this arises. All sccieties have crime, all societies have violent crimes, all
societies face the tragedy and the problem of crime that results in the taking of
life, so all societies have to deal withk this.

I suggest Mr Speaker, among cother things that a society defines itself

system

and the perception of itself by a system of punishment, that the of punish-

ment in a society is both a very profound gauge of the society, Sir,



178

and the state c¢f humaness and perhaps a particular indication of development,
It is also a means of perception of a society of itself, how it can operate what
it thinks it needs to protect itself and therefore feels secure with itself.

So that I know that in my own case, Sir, in approaching the question of
capital punishment I have to keep very alive in my own mind this question of the
totality of the techniques of punishment, and it must be highly relevant, for
example, that even those who take a very strongview of capital punishment, those
who take the danger of exposure cf loved ones to danger, there must be some
significance in the fact that there is no Member of this House who would even re-
sort to some of the things that one has seen in recent history, like for example,
clubbing people to death because they felt to be guilty of crime. I think one must
be very conscious in weighing all these issues of this question, that the more
humane is the system of punishment that you think you can afford, the more humane
is the society itself, and the more humane the society’s perception of itself.

This is the point that will move everybody, but there is a lot of per-
sonal testament involved in this debate,

Now, where capital punishment itself is concerned, certzinly when the
Government looked at this, we were clear of the view that in this day and age
revenge cannot be the emptive force in determining a system of punishment, and
therefore, revenge with all due respects, caunot be the reason for either having
capital punishment or not having capital punishment, and Iwant to say very clearly,
everybody knows the state of their own emotions, but this Government does not ac-
cept the proposition that revénge has any place in the system of this country.

what therefore is it, why are we in this difficuity about what to do about
it? It is, for one, very clear, but very difficult reason and it is this, is capi-
tal punishment a deterrent or not? That is the heart and crux of the matter.

Now, I want to just gpend a moment, if you will bhear with me, Mr Speaker,
in analysing exactly what it is that we think creates the problem.

My Michael Manely ( éontd): If you take the question of Jamaica today

and the state of anxiety in Jamaica today and the world, today, as has been
rightly said, there has been no serious study from a scientific point of view of
what would be the role of capital punishment judged from the point of view of what

is it or is it not a fday-to-day' sccurrence. There is no
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exhaustive anal¥sis., It is an extraordinarily difficuit thing to do and in a moment
I will say what I personally feel about the amendment, so just bear with me.

Now, when we look at the outside world our impression is that there is no
clear body of evidence that has emergedwith decisive view one way or the other a-
bout this matter, not that one has not tried to find out. Qf course, there are peo-
ple who feel very strongly and argue persuasively that capital punishment is not a
deterrent and they argue from that point of view but there are expertswho feel this
is the simpliest thing to do and it is not as simple as 2ll that, so ounr impress{gii
that if you look at the outside world, so far as the evidences, and the evidence
tends to be -~ let me put it as modestly as this -~ less than conclusive, that is the
impression we have.

Now, what tumns, therefore, on it, say, in my mind, thers is a serious
problem of crime about which we are all desperately worried. There are very deep
feelings about it and you have a situation where when you try to examine the evi-
dence that is availabile now as effectively as you can, the Government finds it can-
not put its hands on a body of evidence that seems to give it a clear view, aye or
nay, which itself is a deterrent or not and one is in this dilemma that some people
have very strongly, but of necessity feel that it is a deterrent and feel very
strongly, therefocre, that if you were to abclish the death penalty, it in fact,
would cost lives that otherwisce would not be taken. Others look at it egqually sub-
jectively, unfortunately, and take the opposite view and that would not lead to an
increase in crime. Therefore, to abolish would not cost more lives but would, in
fact cost the lives of those you would have cost live. Theoretically this is the
problem ané this is how it 1is perceived andiit is for those reascns that even the
amendment of the Oppostion which as been treated with respect and thought in the
short time out there as an important contribution to their portion of the debate
has been put on the conscicnce vcte.

Let me finish with what is my personal view. Az I said al ready, whatever
is the view of capital punishment as a permanent fixture of our system of punish-
ment and whatever might be the view of the amendment, I intended if it is necessary,
and I imagine it will have to be necessary, to vote for the amendment that asks
the Privy Council to look again. I am impelled by cons€ience and a sense of duty
to vote that way.

Secondly, when we look at the guestion of capital punishment itself, I
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deterrent and if it is the view of a person that it is not cne effective deterrent,
then one has in my humble view, to lock at the conscguential guestion of judicial
error, and if it is not the belief that that deterrent is so effective as to over-
ride the consideration of error, then you must give the benefit of the aoubt. Also
if one is not convinced that capital punishment is not a deterrent, I have to cast
my vote for the humanity of the society and I must give the benefit of the doubt
in my mind to that. So that if that is the vote, that is how I am aoing to vote.

Finally, insofar as the amendment is concerned, again let me say how I am
going to vote. I intend to vote for the amendment for the reason that if I feel,
to begin with, that there is sufficient doubt about capital punishment as a deter-
rent to warrant in my mind the protection of other principles, the primacy of other
priﬁciples, that that is conclusive of the matter and since the study might show
that it is not a deterrent, then I find ii{ logically necessary and compelling
that I must vote for suspending capital punishment during the period of study.

let me say, with the deepest sense of concern for thosc who suffer, for
those who have suffered, for the Police Force, I have the dcepest gratitude to
those people like the Home Guard and the prefoundest respect and I mean this with
all the sincerity at my command, for those on either side of the House who feel
that this judgment is wrong and feel that it is in the interest of crime that they
should vote another way. I totally respect and understand but I shall be voting
in the manner that I have indicated on all three matters.

The Speaker: It seems to me that you can wind up now.

Mr Munn: Mr Speaker in closing, Sir, I just want to re-emphasise that
this i8 a free vote of the conscience of all Members and it has been well debated.,
Pecple have made their points for and against and I would now respectfully ask
you to put the Motion.

The Speaker: The first question that we have to deal with is the amend-
ment. The amendment proposed is that the word "retained" in Rescvlution be deleted
and the following words added "suspending a detailed study, assessment and report
of the sociological and psychological effect ¢of Capital Punishment in today's
Jamaican society. The Resolution then is:-

| BE IT RESOLVED that Capital Punishment be suspended

pending a detailed study, assessment and report of the
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The Speaker: May I make it abundantlyclear that it is the amendment
to the Resolution that you are voting on.
follows:
Ayes ~ Messrs. Bell, Ralph Brown, Cooke, Dunkley, Duncan, Gallimore,
Gallimore, Gilmour, Kirby, leaky, Lewis, Michael Manley,
Patterson, Powell, Ramtallie, Rochester, Ross, Small, Spaulding,
Stephenson, Vaz S SO S — 20
Noes =~ Messrs., Allan, Birch, M. Brown, V. Brown, Dewar, Gillette,
Jones, King, Douglas Manley, McGann, Lawson, Mrs McGregor,
Messrs. Munn, Neita, Pagon, Rhodd, Robinson, Robotham, Mrs
Thompson, Messrs. D. Thompson, J. Thompson, Cheddesingh-=--= 23

Declined to vote ~ Dr Minott ——-- 1

ends. Be it resolved that capital punishment be retained in other words, that
capital punishment be continued.

On the motion being put, the House divided as follows:
Ayes: Mr Allen, Mr Birch, Mr Mecl Brown, Mr Vinroy Brown, Mr Dewar, Mr
Cheddesingh, Mr Gillette, Mr Jones, Dr King, Mr Lawson, Dr Manley, Mr Rhodd,
Revd. Robinson, Dr Robotham, Mrs Thompson, Mr D. Thompson, Mr K. Thompson,
Mr Rochester
Noes: Mr Bell, Mr Ralph Brown, Mr Cooke, Mr Duncan, Mr Eldemire, Dr,
Gallimore, Dr Gilmour, Mr Kirby, Mr leaky, Mr Lewis, Mr Manlevy, Mr Patterson,
Mr Powell, Mr Ramtallie, Mr Ross, Mr Small, Mr Spauldings, Mr Stephenson,
Mr Vaz
Decline to vote: Dr Minott

The Speaker: The results of the division is as follows: Ayes: 24,

Noes: 19, Decline to vote: 1

Resolution agreed.

Mr Munn: May I vote to move suspension of the Standing Orders to allow
motion, which was moved by the Minister of Youth and Sports to be put.

AGREED:

Mr Small: The Resolution reads:
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that period of time many persons have been awaiting execution following the com-
‘pletion of all steps for legal review of the sentence of death:

BE IT RESOLVED that this Honourable House recommends to the Govenor-

General and Privy Council that the cases of all persons now awaiting

execution reviewad.

Mr Speaker, this resolution is consequential upon what has just taken
place and one which deserves very, very careful attention by all members of the
House with regard to the particular way in which they voted on the previous reso-
lution. I do not intend to speak for any length of time on this resolution because
I believe that the issue to be dealt with are very clear issues and those properly
adverted to by the Hon. Prime Minister in his contribution earlier.

The House has just voted for the retention of capital punishment and a-
gainst a resolution which called for a study to be undertaken during which time
capital punishment would be suspended. But during the last three years when no ex-
ecution has ta%en placze znd there were no capital punishment in this country, a
number of pecple who ihiave been through all the due processes of the law have been
awaiting a decision as to what would happen to tlvo. 2§ the Prime Minister pointed
out, the people have cxhausted their right to appeal and they have built up a new
perceptive of hope and a new visior of what would be possible for them because of
the policy decision that had been taken to suspend capital punishment while the
House deliberated on what should be done. We are told that there is a total of 79
people now waiting the execution of a sentence that had been passed on them, a
sentence that has not heen committed by the Privy Council.

The information that I have indicated that there are people who have been
on Death Row ior as long as four years. That information came as a result of a
check that was made only this morning. Mr Speaker, in all the circumstances, having
regard to the fact that by our act in studying the matter, it is by official a sense
of hope, : zense of expectancy that they would be able to carry on living., I be-
lieve that we owe them ¢n okligaticn; we owe the society an obligation that a new
look be taken at these cases. As the Prime Minister said, it would be callous in
the circumstances to have a mass execution of 79 people without regard to the cir-
cumstances in which this expectancy for life had been given. It would be an: arbitr-
ary act, the Prime Minister said, a wilful act and having regard to the principles
enshrired in our Constitution that we do not inflict any cruel, izi:umame punishment

on any individual, in .
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the cases of all persons who are now awaiting the death sentence to be reviewed.,

Mr Speaker, if we fail to take this action I believe that it could be
said that we have allowed the lsw to carry out its course in a vindictive way.
These 79 people are to be executed at this time, but let us pause and consider the
social effect that that is going to have, the psychological effect on the society;
the psychological effect it is going to have on those inside the prison whom we
cause to expect that something would hLiave been done. Let us free pause and think of
the effect it will have on the young people in the society, bearing in mind that
most of these people who are awaitiny %z..ere with a sense of expectancy are young
people,

I would therefore, Mr Speaker, without further ado, urge all Members of
the House to support this:~soluticn ananimously because whatever we may feel about
the previous resolution, whatever we feel about the necessity for there to be cer~
tainity in the law, we should alsc remember the biblical injunction to temper
with mercy.

Dr Gallimore: I mercly rise to second the resolution, sir, in keeping
with the way I have spoken in the other debate. I will not be making any comment
on this particular resolution but I would just like you to grantme a little bit of
latitude to say that today I am getting the feeling that Parliament is coming of
age. I am tMankful that we had this exercise today.

The Prime Minister indicated that this was maybe the first we are really
coming to vote on a matter of this nature on a purely conscience basis and I say to
him that although we have lost (laughter) although he and I have lost, I appeal ta
him that in future some matters of national importance where collective decision
of both Government and Opposition can come from conscience that *his should be done.

I think today, sir, is a very important day in Jamaica. Our representative
on the committee will speak on the matter but I want to say in seconding this
motion that I could not with conscience not vote for this motion when it is put.

Mr Speak=r: Mr Bell, I believe you are administering this closer?

Mr Small: Mr Speakzx, I wish to commend the Members of the House who have
spoken against the previous resolution or voted in favour of the previous resolu-
tion but who appreciate that humanity and justice require that we should pass this

resolution unanimously. I sincerely hope that this will be an occasion which all
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thought will be given by this House to carrying forward the spirit of the
current resolution to ensure that a careful review process involving scien=-
tific understanding of what we are dealing with is instituted without delay.
The Speaker: The question before the House is, "BE IT RESOLVED
that this Honourable House recommend to the Governor-General and Privy
Council that the case of all persons now awaiting execution be reviewed.

(Put to the House and agreed to).

THE ADJOURNMENT

Mr Munn: Mr Specker, the anticipated work next week, Sir,
Question 30, standing in the name of the Minister of Housing; Question.2l,
Motion lio.2 the two other motions intro*~-~d by the Minister of Finance,

the Bauxite levy: Motions standing in.
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This is the exhibit marked "A" referred to in the Affidavit of

Neville Haig Smith.

SWORN to at Supreme Court
in the parish of Kingston
this 13th day of June, 1979

before me:

sgd. Joseph D. Carey sgd. Neville Haig Smith
JUSTICE OF THE PEACE )
FOR THE PARISH OF KINGSTON
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KINGSTON LEGAL AID CLINIC LTD

131 Tower Street
KINGSTON,

OUR REF: R/JF/ab/APL
TELEPHONE: 92-25012

17th November, 1978

Mr Neville Smith

Secretary of the Governor-General,
King's House

Hope Road

Kingston 10

Dear Mr Smith

Re: R.,V. Noel Riley and Anthony Forbes - Murder

Further to our telephone conversation of this week, I wish to
formally inform you that the Petition for Special Ieave to
appeal to the Judicial Committee of the Privy Council was
refused in July, 1978. The Solicitors in England who handled
this matter for us wrote to say that "Their Lordships were
particularly concerned about the common~law principle that
Counsel at appeal should have had sufficient time to prepare
this case hut after considering the various Authorities they
refused leave of Appeal”.

In October, 1978, the Kingston Legal Aid Clinic contacted the
emminent lawyer who had represented Noel Riley at his trial, Mr
Berthan Macaulay, Q.C., to prepare a petition of Mercy to His
Excellency the Governor-General and his Privy Councillors. Mr
Macaulay agreed to do so- on receipt of the documents relevant
to the case, including the Transcript of the trial, Written
Judgement of the Court of Appeal, Petition which was

lodged at the Privy Council and transcript of the proceedings

in the Privy Council.

On the eighteenth of October, a letter was written by the Legal
Aid Clinic to the Registrar of the Privy Council in England
requesting a transcript of the proceedings before that body
and Mr Marcaulay supplied a covering letter which was posted
along with our letter.

On November 1, the legal Aid Clinic wrote to Mr Macaulay in
confirmation of his undertaking to prepare the Petition and
enclosing all of the documents requested except the Transcript
of the proceedings in the Privy Council which had not been
received.

Mr Macaulay has now written to us to state that he has received
word that the request for the transcript has been passed on to

/the
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KINGSTON LEAGAL AID LIMITED

the firm Messrs Marton, Meredith & Company of London who made
notes of the proceedings., Mr Macaulay states that as soon as
this transcript is received, he will settle the Petition of
Mercy on behalf of Noel Riley,

In the interim we have written to our Solicitors asking them
to assist in the obtaining of this transcript from the London
firm,

We intend then, to forward the Petition for Mercy on behalf of
Noel Riley as soon as this can be done.

In the case of the co-defendant Anthony Forbes, we do not
intend to pursue an appeal to the Privy Council in England,

I hope this serves to clarify the Legal position with regards
to these two cases.

Copies of key items of correspondence in the Riley case,
related to the sequence of events outlined above, are enclosed.

Your kind attention is appreciated.

Yours faithfully,

sgd, Jane E Ford.

Encl.
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UNIVERSITY OF THE WEST INDIES
Department of Psychiatry

Tel: 92-76621 xt 350 or 92-70617

Cable and Telegraph Mona, Kingston 7
"UNIVERS" Jamaica
Phone: 927-6661

17th January, 1980

MEDICAL REPORT ON
Mr Noel Riley, age 23

Noel Riley was seen at the St Catherine District
Prison jointly by Drs. F.W. Hickling and F. Knight on 1l4th
August, 1979 for psychiatric evaluation, and specifically
in order that some assessment might be made as to the extent
to which his mental health has been affected by the de facto
suspension of the death penalty, by postponements in carry-
ing out the death penalty on him, by public debate on the
matter of capital punishment, by recommendations in the. Senate
and House of Representatives and the setting up of a Committee
to make recommendations about capital punishment. Mr Riley
was seen alone. He said he understood that our interview with
him was in connection with the state of his mental health.

Mr Riley said he was arrested in March 1974 and
charged with mrrder. He was tried, convicted and sentenced
to death in March, 1975, and had lost his appeal to the Jamaican
Appeal Court and the English Privy Council. He had been in the
death cell from 24th April, 1979.

He claimed that he was not told that the Privy Council
had rejected his appeal and said that he learned of it only
through his death warrant being read to him on 24th April, 1979
when his execution date was set for 29th April. He described how
he was left overnicht in the death cell., The following morning
he was weighed and measured. Later that day he was told that a
stay of execution had been granted as his lawyers had filed a
constitutional motion. He felt relief, but this relief was limited
since:

l"everything wasn’t true” (meaning that the outcome was
still uncertain).

He expressed the opinion that when there is a delay
in carrying out the death sertence:

2 . . C s s
"the length of time (the prisoner) is inside the
place put him under more and more consideration".
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(2) Noel Riley

Questioned as to whether he had heard of the debate in
Parliament on the death penalty, he said he had. He knew that
(the Lower House of) Parliament had voted for suspension of the
death penalty, and said he had newspaper clippings on the sub=-
ject. He said that when:

3"One House said to retain capital punishment and
the other said to abolish it, this rzally put me
in a quandary because I see I can't trust anybody,
eess I don't know who to rely on, I don't know who
to trust.... Nobody in the Senate saying anything =
make me feel depressed, as if I am spiritless -
sometimes I'm really under a strain. Feel like
giving up everything - I'm no longer concerned
about myself - I usually take pride in myself",

He commented that:

4"It really give me a hope and then take it back
from me" and

5".... just come like a punishment to keep me there

so long and yet have intention all the time to
execute me",

He felt this was being done:

6“because of the kind of person I'm charged for:
his financial position, his political affiliation..".

Clinically Mr Riley was normal in his appearance. He is
an intelligent person with a manner that was at times legalis-
tic.

We found that he showed features of depression and
anxiety (quote 1), This was manifest in his thought content

(quotes 2, 3) rather than in his manner. He is obviously aware
of the Parliamentary debates and he feels that these and other
discussions, and the opposing recommendations have an effect on
him ( quote 3). He felt he was being deliberately punished (quote
5, 6) and there is evidence that he has been feeling hope and
despair quote 4).

Opinion: It is our opinion that Noel Riley shows features of

anxiety and of a depressive reaction, and that these
have arisen in relation to the debates on capital punishment
in the Senate and House of Representatives and the experience
of being prepared for execution and having a stay of execution
announced to him,

sgd. F.W. Hickling, MRCPsy, .

sgd. F. Knight, MRCPsyc.
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UNIVERSITY OF THE WEST INDIES

Department of Psychiatry

17th January, 1980

MEDICAL REPORT ON
Mr Anthony Forbes age 23

Mr Anthony Forbes was seen at the St Catherine District
Prison jointly by Drs F.W. Hickling and F. Knight

on 1l4th August, 1972, for psychiatric evaluation, and speci-
fically in order that an assessment might be made as to the
extent to which his mental health had been affected by delay
in having the death penalty carried out on him by feelings

of uncertainty as to when he might be executed, by public
debate and recommendations in the House of Representatives on
the matter of capital punishment; and the extent to which he
was affected by hope engendered by the de facto suspension of
the death penalty and the setting up of a committee to make
recommendations on the matter of capital punishment. Mr Forbes
was seen alone. He understood that the purpose of the interview

was to evaluate the state of his mental health.

Mr Forbes said that he was arrested and charged with murder

in March, 1974. He was convicted and sentenced to death

in March, 1975. He said he was told that his barrister had said
he <ould not argue his case in the Appeal Court and he was told
in 1977 that there were no grounds for taking it to the English

Privy Council. He said he was put into the death cell on 24th
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May 1979, that his death warrant was read to him and the date
of execution set for 29th May. He remained in the death cell
until 5th June, 1979, when the date for his execution was post-

poned.

Asked whether he was aware of public discussions about the

death penalty, Mr Forbes said:

1"I may get a paper and read a paper and
some people say they can't rehabilitate
a dead man, People have all different kind
of view",
His first awareness of a committee studying the

question of capital punishment was in relation to the Barnett

Commission, concerning which he said:

2“I see execution still exercise and I see they kill
four man" and that "those people still execute"

despite what he considered to be contrary recommendations of

that committee.

He said he believed that:

3“it is several study go on"
but he was unable to say what effect this had on him,

With regard to more recent events:

4"I get to understand that a committee is consi-
dering the matter of a deterrent to capital
punishment”

and he was aware that the committee had started

5"I believe.... around April to June of this

year".
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Asked whether he knew about resolutions passed in

the House of Representatives, Mr Forbes said he had read

about:
6".... the Senate voting” and that it was decided

7 . . .
"executions must go on until come time".

Here he expressed his regret at not being able
8";;. to explain more clearly to you".

Concerning his own feelings in the period since

1977 (when the Minister of Justice had recommended an

enquiry into whether or nct capital punishment should be re-

tained) he said he felt:

9“that they could carry out the snntence... any
time",

He also referred to

10".... the long sufferation - the day you wake
up one same environment .... Nothing really to

keep me ~ keep up my feelings...".

He considered that:

ll"...the mental strain have a lot to do with
it, but I can't really explain it,..".

Among Mr Forbes' preoccupation were that

12"....1 never get any justice... in my youthful
days no opportunity to express myself”

and that
".ees I get no justice in Court... I have no know-

13
ledge of what they convict me of".
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Clinically, Mr Forbes' appearance was normal.
There was no evidence of depression in his appearance or his
manner, but he did manifest a rather paranoid and aggrieved
attitude (quotes 12 & 12).

We found him to be a man of below average intelligence
and not very articulate 6f which he himself was aware
ref: quotes 8, 11).

In our examination of Mr Forbes we did find evi-
dence of depressive reaction {(quotes 10, 1l1l) and of a feeling
of anxiety and uncertainty (quote 9) which it is reasonable
to relate to the delay in carrxying out the death penalty on
him, He did show an interest in and an awareness of public
discussion (quote 1), Parliamentary debate (quote 6) and of
recommendations and decisions (quotes 6, 7) and events re-~
lated to discussions on the death penalty (quotes, 2, 3, 4, 5}
Opinion: It is/Ethion, based on the foregoing, that

Anthony Forbes shows little evidence of having

been adversely affected mentally by public discussion con-
cerning the death penalty, but that the long delay in hav-
ing the death sentence carried out on him has resulted in
a moderate degree of depression, and his knowledge of the
setting up of an enquiry to make recommendations about the
death penalty has caused him to feel anxiety resulting from

his uncertainty as to what will happen to him.

sgd. F.W. Hickling, MRCPsych.

sgd. Frank Knight, MRCPsych.
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UNIVERSITY OF THE WEST INDIES
Department of Psychiatry

17th January, 1980

MEDICAL REPORT ON
Mr Clifton Iii'nes, age 24

Mr CliftonIXxvine was seen at the St Catherine
District Prison on 1l4th August, 1979, jointly by Drs F.W.
Hickling and F. Knight for psychiatric evaluation, and speci-
fically in order that an assessment might be made of the effect
on his mental health of the de facto suséension of the death
penalty and the stay of exacution granted him, by public debate and
resolutions in the House of Representatives and the Senate and the de-
liberations of the House Committee on napital punishment, Mr
Irvine was seen clone,

He informed us that he had been arrested in February
1975 and charged with murder, and that he was convicted and
sentenced to death -n 22nd Maxzch, 1976. He said that an appeal
against his conviction had been heard in the Jamaica Court of
Appeal only. He had not had the experience of being in the
death cell, but he had had his Jdz2zth warrant read to him. An
execution date had been set for May 1772 but he had been granted
a stay of execution.

Asked wnat his feelings weres about keing in the con-
dzmned block since his sentencing, Mr Irvine said he felt:

oM ... at times way out of yvour mind like if you're
in e lcost world. I feel some amount of depression

esessiile surroundines kind of break down the mentali-~
tv... get a complcte upset of your nerxrves".
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With regard to his circumstances he f it as if:

2"...don't really in a safe condition - the

mind cannot rest at peace... foot can move
any time... death can come any time".
Concerning the debate in the House the discussion

and resolutions on capital punishment he said:

3"I look on it optimistic...The present wave
of crime make it bad for condemned people
(but) you have to stay optimistic".

He further commenced:

4"What I observe any time capital punishment

go into the House, a lot of senseless crime
a go on in the street and make people against
abolition".

Mr Irvine was aware of the vote in the House

that the death penalty should not be suspended and described his

reaction to that as that he:

5"feel a bit shocking”.
Mr Irvine said he depended on newspapers to keep
informed on the subject of debate and decisions on capital

punishment, but admitted that he was:

6"backward....not in a position to keep
(abreast of events)".

Asked how it affected him when he heard of opposing

views he said:

7“When time you hear anything good, you feel a
way nice, but when you get bad news, you feel
a way sad - shock...".

His feelings when he had his death warrant read to him were:

8"...shock - state of panic".
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He described himself as sleeping at night for some-

times just one hour, and during his sleep he is liable to:

s . . .
"vision all kind of thing ~ that they come for
Ine...“.

He volunteered that during a particular period

lO"...every day my head start to hurt me".

We found Mr Irvine clinically to be normal in appearance.
He produced a lot of spontaneous talk and spoke in
a relaxed manner, He expressed a rather optimistic attitude
towards the whole gquestion of decisions on the death penalty
and his own fate (guote 3), but it was obvious that he also
felt disappointed at hearing "bad news", even though he
attempted to play down the fact (quotes 5, 7).

Although his appearance did not suggest depression, the
thought content w2 elicited provided evidence that Mr Irvine
had been experiencing:

feelings of depression (quotes 1 & 9)
anxiety (quotes 2 & 8)
somatic symptams (quote 10)
The above are recognized as features of depressive illness.

In addition we found evidence that Mx Irvine had
been experiencing feelings of hope and disappointment (quotes 5
& 7) related to his learning of different stages in the public
debate on capital punishment. It was obvious that he was aware
of the debate and did what he could to keep himself informed
of it (quotes 2,4,6).

Opinion: It is our opinicn, based orn the foregoing, that Clifton

Irvine had heen experiencing symptoms of anxiety and
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depression related to public debate and resolutions in the
House of Assembly and the deliberations of the House Committee
on capital punishment. His optimistic expressions we see as a

psychological defence in his attempt to deal with his feelings.

sgd. F.W. Hickling, MRCPsych.

sgd. Frank Knight, MRCPsych.
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UNIVERSITY OF THE WEST INDIES
Department of Psychiatry

17th January, 1980

MEDICAL REPORT ON
Mr Elijah Beckford, age 28

Mr Eiijah Beckford was seen at the St Catherine
District Prison by Drs F.W. Hickling and F. Knight jointly
on 1l4th August, 1979, for psychiatric evaluation, and
specifically in order that an assessment might be made of
the extent to which his mental health was being affected by
the de facto suspension of the death penalty, by discussion
and recommendations in the House of Representatives by pub-
lic debate on the matter of capital punishment and by the
stay of execution granted to him (in June of 1979). Mr
Beckford was seen alone.

Mr Beckford informed us that he was arrested on
28th December, 1974, and that he was convicted of murcder and
sentenced to death on 9th May, 1975. He said he had had
appeals against his conviction heard in Jamaica only, but
could nct say exactly when, ac he said he had only heard of
the appeals after they had been refused. He said there had
been no appeal to the English Privy Council. Mr Beckford
said he had spent eleven days in the death cell in June of
1979.

Concerning the debate in the House of Representa-
tives on capital punishment and what he considered to be

decisions made on it, Mr Beckford said:
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l"It take great effect on me and it keep me

fretting ... because I cannot sleep and eat

good towards the injustice of capital

punishment... keep me depressed",
He said he had followed discussions in the newspapers, which
he sometimes gets to read. He was not clear as to the sequence
of the. debates, recommendations and resolutions in the House
of Representatives and the Senate or as to the details of
these, but his overall perception of the events was that there
had been a decision to suspend capital punishment and that
this decision had been reversed. His reaction to the recommenda~
tion that capital punishment should be suspended was that he

felt:

2",.a;glad....I feel freed. I came out of

the depressive consideration and thinking"”.

When he heard that executions were to be resumed,

"I could not rest, and my body was in pain...
ess ol feel very much oppressive and cannot
feel ease., I was in very much tormentation.
But I still in depression, in the same feel-
ing... I say anything can happen but I still
trusting in God".

Mr Beckford described his feelings after having spent eleren

days in the death cell:

4
"After I come out I was feeling a little
better, but still feeling sorrowful and
pain the “ead®.

Asked about his feelings at the time of our ex-

amination, he said:

5"I don't feel deeply sorrowful, but I know I still
feel sorrowful".
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Mr Beckford said in answer to specific questions that he

often wakes at night, and concerning his appetite he said:

6 . . .
"Sometimes I see the food and like it but
can't eat it",

Clinically, we found Mr Beckford's appearance and
behaviour to be within normal limits, His manners was self-
justifying and rather parancid, in that he went into great
detail over the sequence of events leading up to the killing
for which he was convicted, and he referred more than once to
Yinjustice of capital punishment".

There is evidence, in the thought content elicited
by us that he had been experiencing

somatic symptoms (quotes 3 & 4}

feelings of depression (quotes 1,3,5)

distu bance of vegetative functions of appetite

and sleep (qguotes 1,6)

anxiety (quotes 1,3)

The above are all features recognized as occurring in de-
pressive reactions.

There was evidence that Mr Beckford's feelings of
anxiety and depression were variable rather than constant
(gquwotes 2,3,4,5) and that he was sometimes even optimistic
(gquote 5). This variability in his mental state was related
to his experience of being put into the death cell ‘to await
execution and being taken out again (quote 4), and was also

related to his awareness of what appeared to him to be
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different decisions taken at different times on the subject

of capital punishment (Juotes 2,3), and to public debate on

the matter (quote 1).,

Opinion: It is our opinion, based on the foregoing, that
Elijah Beckford has been suffering from depressive

reaction and an anxiety state related to recent public debate

and recommendations concerning the death penalty and related

to his own stay of execution. The optimism which he sometimes

expressed is seen by us as a defence mechanism enabling him to

cope with his anxiety.

sgd., F.,W. Hickling, MRCPsych.

sgd. F. Knight, MRCPsych.
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UNIVERSITY OF THE WEST INDIES
Department of Psychiatry

17th Janaury, 1980

MEDICAL REPORT ON
Mr Errol Miller, age 28

Mr Errol Miller was seen at the St Catherine District
Prison by Drs F.W. Hickling and F. Knight jointly on 14th August
1979, for psychiatric evaluation, and specifically in order that
an assessment might be made of the extent to which his mental
health was being affected by the de facto suspension of the death
penalty, by discussions and recommendations in the House of Re-
presentatives and by public debate on the matter of capital punish-
ment. Mr Miller was seen alone.

Mr Miller informed us that he was arrested on the 1lth
March 1975, and was convicted {for murder and sentenced to death on
28th October, 1975, He said that he had appealed against his con-
viction to the Jamaican Court of Appeal, but that the appeal had
been refused, There had been no appeal to the English Privy
Council,

Concerning the debate on capital punishment in the
House of Representative he said:

"I hear that the House of Parliament vote that it
should be retained".

He had heard about a Committee which had been set up
to investigate capital punishment but he felt that:

"I think it should abolish".

He shcwe d marked optimistic defenses in relation to
the prospect of dying by hanging:

"I always look on the optimistic side"
"I wasn't looking on the death side".

He noted marked somatic and psychological effects on
himself when he heard that the House had voted to retain hang-
ing:

"The pressure from the time I hear anything not in
favour; I can't read, I can't eat.... I can't sleepsess,.nothing
like that"

and
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"Sometimes I see it look bright and then it get dull
soeees I see an article advocating that they spare we
life, it work on my brain. When I see a good article
I feel I could go out there and start my life. Then

I see arother article and I say - well all plans mash
up”.

He sometimes showed features of paranoia:

"After all this suffering, now they turn around
want to kill me...".

"In the first place they mash up all the movements of
my life®.

He sometimes became angry and resentful at his present
position:

"I suffered worse.... I lost my freedom; can't move how
I really want; lost my youth my woman and everything

I possess, and now it seem that they want to take the
last iittle that I possess which is my life".

When he was placed in the death cell he had marked feel-
ings of anxiety:

"It look like it all over now; everything gone now!
I was looking for help and did think that some one
should come and help”.

Clinically Mr Miller showed strong psychological defenses
with minimal feelings of anxiety and depression. He showed some
features of hostility and anger, and clear paranoid ideation. He
showed some somatic symptanatology but no psychological evidence
of depression. '

Opinion: It is our opinion that Mr Miller although reporting

some feelings of anxiety showed no features of anxiety
or of a depressive reaction at the time of interview, although he
related such feelings during the periods of the debate over
capital punishment publicly and in the Houses of Parliament. He
showed well formulated psychological defenses which he has
erected to deal with being confronted by execution.

sgd. F.W. Hickling, MRCPsych

sgd. Frank Knight, MRCPsych.
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UNIVERSITY OF THE WEST INDIES, DEPARTMENT OF PSYCHIATRY

7th March, 1980

The following commentary is submitted in connection with the
medical reports representing the findings of Drs F.¥W. Hickling and
F. Knight who examined five condemned men, Messrs. Elijah Beckford,
Anthony Forbes, Clifton Irvine, Errol Miller and Noel Riley,

The background to the medical examinations and reports is as
follows:

Since April of 1976 there have been no judicial executions
carried out in Jamaica.

In May, 1977 the Minister of Justice recommended that there
should be an inquiry leading towards a decision as to whether or not
capital punishment should be retained in Jamaica, and the question was
referred toc the National Security Committee of the House of Representsa-
tives.

In October, 1973, the Committee recommended that there should be
no change in the law relating to capital punishment.

In January, 1979, a motion in the House of Representatives that
the death penalty should be suspended pending a detailed study of the
effect of its use was defeated, but the House adopted a resolution
recommending to the Governor General and the Jamaica Priwy Council that
there should be a review of all cases of men awaiting execution. State-
ments made by the Prime Minister and by Minister Hugh Small on this re-
solution were reported in the Jamaica press,

In February of 1979, the Senate adopted a resolution that capi-
tal punishment should be suspended for eighteen months pending a study
on its effect, and the Minister of Justice subsequently established a

committee to proceed with such a study (June 1979).
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The purpose of the medical examinations was that an evaluation
should be made on the five condemned men, their respective states of
mind and psychological reactions, bearing in mind their experience in
relation to public discussion and debates and resolutions in the
House of Representatives and the Senate. We were referred to the Section
of the Jamaica Constitution which says that "No person shall be subjected
to torture or to inhuman or degrading punishment or treatmant". (Section
17(1)).

The wmethod of psychiatric examination was that of unstructured
interviews with each of the condemned men, carried out at the 3t Catherine
District Prison. Each of the men was interviewed jointly on 1ldth August
1979, by the two psychiatrists (F.W. Hickling and F. Knight). Messrs Forbes,
Irvine,and Riley had previously been seen individually by F.K. and also by
F.W.H. Each interview lastcd on an average one and a half hours and centred
around the subjects giving a narrative account of event sleading up to their
gonviction and sentencing and their subsequent experiences in relation to
their confinement, the steps takcn on their behalf by their legal representatives,
their awareness of public debate and decisions about the death penalty and
their own reactions to these events. In addition- to._the above, the interviews
provided a certain amount of personal background history <f each subject. They
also went into the personal attitudes and mental and emotional reactions of
each man as manifested e.g. by their fantasies (as contained for example, in
dreams) and the conditional plans that each would have for his future.

The foregoing may be summed up by saying that each man was required

to give a personal history and was subjected to a Mental Status Examination.
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The Mental Status Examination" is one of the basic examination
tools of the psychiatrist. On ecach occasicn that he sees a patient, the
psychiatrist conducts a Mental Status Examination in much the same way
as a physcian or surgeon conducts a physical examination, and the
psychi atrist makes infercences from his findings which he then views
against the background of other factors relating to the case before him
in order that he may form clinical impressions or come to more fixm clinical
conclusions or diagnoses.

The areas that the psychiatrist normally examines include the follow-
ing:

Appearance and Behaviour of the subject. This enables the psychiatrist

to form impressions as to e.g. the presence of depression, elation or anxiety;
the degree of cooperation cf the subject; his tendency to simulate

illness or to be manipulative or defensive. The psychiatrist knows that he
takes into account such features as dress, and grooming, aspects of personal
hygiene, facial expression, facial gestures, mannerisms, body posture and
movement, tone of voice, pace of specech. These are features which most people
react to, sometimes unconsciously, in arriwing at their opinion or personal
response to one another., the psychiatrist makes a conscicus study of the

same features and knows that he uses them in forming his opinion. (A useful
comparison may be madc to the experienced interviewer who knows that the
general demeanor of the person bHefore him leads him to make conclusions

as to the interviewee's character or truthfulness, without the interviewer
having to take the trouble consciously to analyse why he has formed this
impression).

Thouwght Content: 1In this arca an examination is made of the subject's

thoughts ~ both those that he volunteers and those thet are elicited in res-

ponse to direct questioning. Elated or depressive mocds, paranoid attitudes,
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personal value systems, preo:zcupations, aspirations, views of oneself and
of the world around, and certain aspects of character may be evaluated frcm
spontaneous and elicited thought content when these are obtained under the
conditions of a professional intexwiew.

Stream of Talk: by assessing the characteristics of the subject's

flow of talk (and, by inference, the flow of his thought processes),
the present anxiety, psychotic disturbance or organic impairment may
be detected.

Other items of the Mental Status Examination enable the examiner to
exclude or to identify and assess actual brain damage and to gain an impression
of the subject’s intelligence. (There is, for example, a correlation between
intelligence and the range of a sublject's vocakulary. The ability to handle
abstract concepts may also be aguide - while a culturally influenced accent
ox stilted speech may often be misleading).

It should be peinted out thatincases where decisions affecting a
subject's future are to made (e.g. where compensation is an issue, or
in other legal cases), the psychiatrist is on the lookout for the subject
making deliberate - and sometimes unconscious -~ attempts to mislead him,
Usually these are clumsy or obvious manoeuvres consisting of histrionic
exaggerations of gestures, facial expressions, emotional reactions or physical
disability.

It should also be pointed out that not only psychiatric disturbance
but normal “dynamic" mental processes are recognized, scrutinised and assessed
by the psychiatrist who is then able, taking the subject's background into con-
sideration, to make evaluations of his personality structure.

It should be understcod that the psychiatrist'’s actual report can
display only afraction of the areas that he has examined and the techniques

he has used, and normally will reflect only positive findings (i.e. clinical
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features found to be present).
In the case of these men it will be apparent that most of the positiwe
findings were to be found in their Thouwht Content - hence the liberal use
of verbatim quotes as illustrations of the emotions, state of mind and
reactions, the likely reason why other areas of Mental Status Examination did
not yield more positive evidence is referred to later.
Findings
a) Anxiety features: &rlthough none of the men betrayed anxiety in their
behaviour, the presence of anxiety feelings was
nevertheless discernible in all of them when the actual content of their speech
was examined.
b) Depressive features: Although two classical features of depression
vizs: psychomotor retardation (sec Glossary)
and a depressed facial expressicn were invariably lacking, all but one of the
the men actually complained of feeling depressed, three displayed depressive
thought content and three complained of a variable combination of the de-
pressive features of somatic complaints and impaired sleep and appetite. The
two subjects who did not show depressive thought content manifested paranoid
feelings instead.
¢) Paranoid features: Three of the subjects either showed an aggrieved
or paranoid manner, and two of these were among
the three who failed to show parancia in their thought content. Thus, paranocid
feelings showed up either in the manner or the thought content of four of the
subjects.
d) Psychological defence mechanisms: Three of the men used the un-
conscious psychological "ego defence" mechanism

of denial. Ttis was manifested by theixr verbalising and even emphasising their
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optimistic view of the outcomé of their situation. The one subject in whom
denial was particularly strong (Mr Irvine), was the only one who showed no
paranoid features either in his general manner or in his thought content. We
see this use of the defence mechanism of denial as a method of "chosen™ by the
men to help them deal with the unpleasant aspect of their situation and
their experiences. In a sense, the absence of the commonly displayed featurcs
of depression (viz. sad facial expression and psychomotor retardation) could
in itself be seen as a method of denying emotions.
The view could be taken that the subject in whom denial was seen
most developed was afforded protection from paranoid feelings as well.
e) Mood changes: Four of the men showed evidence of feelings of al-
ternating hope and despair which seem to fluctuate
according to the news they received of debates, resolutions and decisions in
the Senate and the House of Representatives.
f) Intelligence: No formal testing was done, but our clinical impression
was that four of the men were within the range of aver-
age intellectual endowment while one, Mr Forbes, was prcbably below average
intelligence.

Opirnion as to Causation ¢f clinical features:

It is our opinicn that certain of the clinical features we found, viz
the psychological defences, the features of depression and to some extent the
anxiety manifestations, are directly related to the men's general situation
of being under sentence of death. But some ¢f their anxiety and the feelings
of alternating hope and decspair, of which we found evidence, we attribute to
their awareness of public debate referred to above. There was no evidence that

these feelings came about as a reaction on the part >f the men to thce activities
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of their respective Attorneys in dealing with their cases.

The question of simulation:

We do not hold the opinion that the clinical features which we have
mentioned in the indiwidual medical reports, and on which we have based our
findings, were the result of simulation by the men. This statement is based
on our view that the men had nothing to gain from displaying the paranoid
attitudes which they showed. We would have expected, in subjects who were
attempting, whether consciously or unconsciously, toimpress their examiners
with the degree of their suffering, that features such as depressed or
anxious faces, motor tremor or psychomeotor retardation would be prominent.
Yet these were precisely the features that we found to be absent. The way in
which we consider some of the men did try to influence us was in verbalizing
their innocence of the acts for which they were convicted, or, as happened
in one case (Mr Beckford) seeking to justify the killing by establishing that
there was provocation.

Summary: It is our opinion that the clinical features of psycheclogical dis-
turbance in the five condemned men examined by us are clearly re-
lated, in a causative way, to the mental stresses they have undergone during
the time they have been under sentience of death. These streseses have in turn
been thc result of discussion, comment and debate in the public media and
in the Senate and House of Kepresentatives. The most prominent clinical
features were those cf anxiety and depression, present in all the‘subjects,
part of the anxiety being related to their uncertainty through their hopes
being alternately raised and lowered,
One of us (F.W.H.) is of the opinion that a psychiatrist is eminently

qualified and suited to assess the nature and degree of torture on an indivi-
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dual by other individuals. He is of the opinion that all five men were showing
evidence of having been subjected to acts which could be regarded as inhuman
and degrading treatment. He is of the opinion however that the treatment could
not bhe regarded as torture.

The other clinician (F.K.) is of the view that an opinion on the
question of torture based on an examination of the allegedly tortured parties
is outside the scope of a medical report, as is the question of inhuman treat-
ment, since the latter raises moral issues and involves value judgements which
are inappropriate in a mEdi;al report. On the question of "degrading treatment"
F.K. is of the opinion that this may be legitimtely examined but only from
the point of view of the subjective experience of the men involved. He is of
the opinion that perscns whc have undergone expericnces such as those described
in the individual medical reports could be expected to feél degraded, although
the medical examinations did not spedifically demonskrate that the men felt
this way. It is likely that projective psychometric tests may reveal more in

this area.

F.W. Hickling, M.B. MRCPsych.

sgd. Frank Knight, M.B. MRCPsych.

The above report was prepared jointly by Dr F.W. Hickling and myself but
Dr Hickling unfortunately had to leave the country before the report

could be typed.

sgd. Frank Knight
11tk Harch, 1980.
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(9)

TABLE

Mr Beckford Mr Forbes Mr Irvine Mr Miller Mr Riloy

Intelligence average low average average averaje
Depressive features:

Depressive facies - - - - -
FPsychcmotorn. - - - - -

retardation
Depressive thought

content + + + - -
Complaint of depression + + + - +
Somatic complaints + - + - -
Impaired sleep + - + + -
Impaired appetite + - - + -
Anxiety features:

Thought content + + + + +

Anxious mannexr
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LPPENDIX I (CONTD)

9 (b)

Mr Beckford Mr Forbes Mr Irvine Mr Miller Mr kilay
Paranoid features:

Aggrieved/paranoid manner + + - + -
Paranoid thought content - - - + +
Defence of denial + - + + -
Alternating hope

& Despeair + - + + +
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APPENDIX II

GLOSSARY

The followng explanation of terms is tiaken from the Psychiatric Glossary
of the Mmerican Psychiatric Asscciation 4th Edition published bv the

Mmerican Psychiatric Association 1975,

Denials A defense mechanism, operating unconsciously, used to
resolve emotional conflict and allay anxiety by dis-
avowing thoughts, feelings, wishes, needs, or external
reality factors that are consciously intolerable.

Dynamic (Psychiatry): As distinguished from descriptive psychiatry
refers to the study of emotional processes, their
origing, and the mental mechanisms. Implies the study
of the active, @nergy laden, and changing factors in
human behavicur and their motivatiorn.. Dynamic principles
convey the concepts of change, of evolution, and of nro-
gression or regression.

{Ego) defence mechanisms: Unconscious intrapsychic processes serving
to provide relief from emotional conflict and anxiety.
Conscious efforts are freguently made for the same
reascns, but true defense mechanisms are unconscious.
Some conmmon defense mechanisms.... are: compensation...
eseedenial.....projection, rationalisation...sublimation....

Facies = facial expression

Organic (brain syndrome): B2Any mental disorder associated with or caused
by disturbance in the physiclogical functioning of brain
tissue at any level of organization - structural, hormonal,
bio=chemical, electrical, etc.

Paranoid: An adijective applied to individuals who are overly suspi=-
cious. (We would add to this definition that paranoid
people often believe that others wish them harm or are
trying deliberately to harm them).

Psychometric Testing (psychometry): The scicnce of testing and measuring
mental and psychologic ability, efficiency, potentials, and
including psychopathclogic components.



215

. 10(b)

APPENDIX II (Contd)

Psychomotor retardation: A generalisad slowing of physical and emotional
" reactions. (is explained in the medical report this
is seen in depression).

Psychotics relating to Psychosis defined as: A major mental disorder of
organic or emotional origin in which individual's
ability tc think, respond emotionally, remember,
communicate, interpret reality, and behave appro-
priately is sufficiently impaired so as to interfere
grossly with his capacity to meet the ordinary
demands of life.

Somatic complaints (not defined as such in the APA Glossary): Physical or
bodily complaints, characteristically pains or feelings

of heaviness, which are considered to originate in
rsychological disturbance.

Projective tests: Psychological tests used as a diagnostic tocl in which
the test material is so unstructured that any response
will reflect a projection of some aspect of the sub-~
ject's underlying personality and psychopathology.
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PSYCHOLOGICAL REPORT o o o o o o s o o s o s o o o o o o =

Noel Riley

Name of Subject: o o o e o s 8 o o o e o v 8 e e e
Place of Examination: . . .5t Catherine District Prison
Date of Examination: . . JMar¢gh 12,1980 _
Tests Administered: Wechsler Adult Intelligence
Scale (WAIS)
Rorschach

Project Drawings
Thematic Apperception Tests (TAT)
Interview

The Subject is a male age 24 (DOB 14/11/5%) who was referred for
psychological assessment. He was examined at St Catherine District
Prison where he is under Death Sentence for the Murier of one Leo

Horatio Henry, a furniture dealer.

Upon examination, subject seemed friendly and relaxed and denied his
offense in a smooth, somewhat slick manner. He states that a

quarrel with a girlfriend (over money he alleges she stole from him)
led to her vindictively identifying him as the offender in a murder

which she had witnessed.

Intellectuall%e is functioning in the Bright Normal Range and

" ~m TO of 110 on the Wechsler idult Intelligence Scale. He

reached Form V in schoo:i au. - .
A 1 4 )

Projective tests reveal a Psychopathic Personality in a man who is
underlying and experiencing much deeper depression. Despite efforts
to defend himself with jokes and flirtations with the examiner,

underneath this facade is a frightened and worried man.



217

DEPARTMENT OF CORRECTIONAL SERVICES

Moel Riley - Sheet 2..../

No less than six stories on the TAT reveal persons "facing
serious problems". Two are "weeping" another "pensive" and
the overall picture, which includes two concepts of murder

as well, is one of extensive stress and suffering.

There is some mental confusion and a problem with memory
recall which are believed to be symptoms of the stress under
which he has been placed. Clearly, Noel feels degraded and
treated inhumanely. One of his self-concepts is that of

"a lizard", obviously a very lowly creature ruch degraded from

that of a man.

In this examir.er®s -opinion there can be no doubt that Noel's
prison experiences since March, 1974 - over six years -
especially the fluctuations in the possibility of capital
punishment - have taken a serious toll on his personality

"organization.

Respectfully submitted,

sgd. Dr Ruth Rae Doorbar
CONSULTANT PSYCHOLOGIST
DEPARTMENT OF CORRECTIONAL SERVICES
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DEPARTMENT OF CORRECTIONAL SERVICES

PSYCHOLOGICAL REPORT

Name of Subject Anthony Forbes

Place of Examination St Catherine District Prison

Dates of Examination June 5, 1979 & March 12, 1980

Tests Administered Wechsler Adult Intelligence Scale (WAIS)
Rorschach

Thematic Apperception Test (TAT)
Projective Drawings
Interview

The gsubject is a male, age 24, who was referred for psychological
assessment. He is sentenced to Death at St Catherine District
Prison for the murder of one Leo Horatio Henry, a furniture

dealer.

Upon examination he was very talkative and even before the
subject came up, he began to proclaim his innocence. He claims
that scme girls he knew identified him to police out of sheer

vindictiveness.

Intellectually he is functioning in the Dull Normal Range. He
achieved an IQ of 81 on the Wechsler Adult Intelligence Scale,

He seemed unusually slow and sluggish in his responses and
considerable mental blocking due to his high level of anxiety

was observed. When he misperceived some of the vocabulary words,
examiner asked him if he was feeling a bit confused. "Who
wouldn't be confused in a situation like this" he replied. It

is noted that subject left school at age 14, having achieved only

the Fifth Grade. He reads and writes poorly.



Anthony Forbes - Sheet 2 -~ 2./

Projective tests reveal an Anxiety State, moderately severe,
situationally imposed on a basically Pschopathic Personality.
At present some of this anxiety is being somatized and he
complains of aching joints, a frothy feeling in his chest, and

itching in his scalp. He also has scabies on his legs and back.

Subject launched into the TAT stories with great energy - and

on ten of the thirteen stories given he gives evidence of stress
and depression. The most outstanding one reads, in part,

"Someocne in a very depressed situation..... suffering some inhumane

situation.... suffering some form of ianternal or external pain"“.

This man, who was seen nine monthe ago, shows marked deterioration
in the content of his responses - his drawings are weaker and
more vague, he is more tense and anxious, and tliere is much more

confusion in his thought patterns.,

He philosophizes about helping his ccuntry, and helping the youth

of the country, but he cannot present these ideas with much clarity.

It is clear that the events of the recent past have had a most
damaging effect on him and he has certainly been subjected to the

very inhumane situation which he himself projects on the TAT stories.

Respectfully submitted

sgd. Dr Ruth Rae Doorbar
CONSULTANT PSYCHOLOGIST
DEPARTMENT OF CORRECTIORAL SERVICES



220

DEPARTMENT OF CORRECTIONAL SERVICES

PSYCHOLOGICAL REPORT

Name of Subject Clifton Irvine

Place of Examination St Catherine District Prison

Date of Examination March 12, 1980

Tests Administered Wechsler Adult Intclligence Scale (WAIS)

Rorscaach

Thematic aApperception Test (TAT)
Projective Drasings

Interview.

The subject is a male, age 2« (DOB 12/3/58) who was referred for
psychological assessment. He is presently in St Catherine District
Prison sentenced to the Seath Ponalty for the murder of one Vernon

canes.

Upon examination he was co-operative and cheerful, He denies this

offense and claims mistaken identity for his incarceration,

Intellectually he is functioning in the Borderlinc Defective
Range. He achieved a Verbal IQ of 76, and did somewhat more
poorly on the Performance Scale. It is the clinicel impression
that under optimal conditions subiject might demonstrate low
Dull Normai intellectual capacities but at today's teszting, he

functioned only at the Borderline Defective level.

Projective tests reveal an Immature Personality with considerable
free floating anxiety. He is quite overwhelmed by the circumstances
in which he finds himself - and rost of the time tries to deflect
his feelings into cliildlike thoughts and activities. Mot having
exaained any of his accomplices as yet, I can only imagine that

someone <alse must have organized whatever events occurrod on the
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Clifton Irving - Sheet 2

night of the crime; for subject has neither sufficient

intelleztual nor emotional capabilities to do so.

On the TAT stories we see much evidence of this man's depression,
People are "sick", feel "gad", and in one picture a mixture of
depression and anxiety are expressed - "He looks like his spirit
is irritated". Often Clifton mixes up the emotions he perceives
and feels -~ for example, on one picture of obvious violence --he

tells that he sees a man praying.

It is meaningful to note that his responses now, as compared to
nine months ago, are much more disturbed: He is regressing into
childlike and seemingly foolish behaviour in an effort to defend

himself.

Clearly the stresses which this man has been undergoing, coupled

with his poor capacities to deal with it, constitute an inhumane

situation. In terms of his intellectual and emotional capacities

we are dealing with a 10-11 year old mentality in a man who lacks
/defense

adult smechanisims, One would not conceive of treating

a child in such an inhumane manner,

Respectfully submitted

sgd. Dr Ruth Rae Doorbar
CONSULTANT PSYCHOLOGIST
DEPARTMENT OF CORRECTIONAL SERVICES
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PSYCHOLOGICKL REPORT

Name of Subject Elijah Beckfordg

Place of Examination St Catherine District Prison

Date of Examination March 20, 1980

Tests Administered Wechsler Adult Intelligence Scale
Rorscl:ach

Thematic Apperception Test (TAT)
Projaective Drawings
Interviaw

The subject is a male, age 28, (DOB 2/5/51) who was referred
for psychological assessment. He was seen at St Catherine
District Prison where he is sentenced to death for the Murder

of a neighbour, Melvin Beckford (no relation to prisoner).

Upon examination he was warm, responsive, and seemcd

genuinely penitent about his crime. lle states that the
deceased had tried to burn down his hut, and threatened to
kill him in an effort to cause him to leave his "cultivation"
of 1% acres. Elijah states that he reported this to the
police but the man was not arrested. On the day of the offence
the deceased came again to Elijah's hut and Elijah claims he

was acting in self-defensec.

Intcllectually, he is functioning in the Dull Normal Range and
achieved an IQ of 84 on the Wechsler Adult Intelligence Scale.
He reads and writes poorly and has serious difficulty in
Arithmetic Reasoning. He is of basically Average level in-
tellectual endowment but due to his limited academic and

cultural developrent, he functions a little lower than Avcrage.

(WAIS)
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Elijah Beckford - Sheet 2/.

Projective tests reveal a basically Mormal Personality in a man
who is underlyingly very depressed. His TAT stories suggest a
person who has been subjected to very severe stress and who is
steadily suffering as a result. The most outstanding TAT

story to reflect these feelings reads (in part) "This is a little
youth in a sorrowful state. Looks like he needs pity". On several
other cards figures are described as "considering". His drawing
of man gives the impression of a human life fading away - it

is vague and ill~defined and he describes the wan as "lost".

Life itself is losing its form. and meaning.

Cn the psychological tests and in his interview this man thus
gives clear evidence of having been subjected to inhumane and
degrading treatment and %o be understandably depressed as a

result.

Kespectfully submitted

sgd. Dr Ruth Rae Doorbar
CONSULTANT PSYCHOLOGIST
DEPARTMENT CF COKRECTIONAL SERVICES
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PSYCHOLOGICAL REPORT

Name of Subject Errol Miller

Place of Examination St Catherine District Prison

Date of Examination March 12, 1980

Tests Aministered Wechsler Adult Intelligence Scale (WAIS)
Rorschach

Thematic Apperception Test (TAT)
Projective Drawings
Interview,

The subject is a male, age 29 (DOB 26/1/51) who was referred

for psychological assessment. He is confined at St Catherine

District Prison under sentence of Death for the murder of one
James Bignall, employee of a gas station on Windwerd Road,

Kingston.

Upon examination subject was inappropriately cheerful., He
laughed, joked, and responded tc testing in an exuberant
manner. He denied the offense stating that he was on his way
to st Ann at the time. He explained that one month before

he had had a quarrel with the sole witness who identified him,
this quarrel having to do with her not serving him gas for his
motor~cycle as promptly as he would have liked. He admits he

"handled her badly". Other witnesses did not identify him,

Errol aslo seems to have been a disruptive element in the area -
selling ganja - refusing to co-cperate.with police =~ having
guarrels and fiaghts. He says cne policeman known as "Scorpion"
promised that Errol would not miss prison on several occasions
and this policeman led the group of police who arrested Errol

for the murder.
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Errol Miller - Sheet 2.../

Intellectually, he is estimated to be of Dull Hormal Intelligence.
He demonstrates very variable functioning on the Wechsler Adult
Intelligence Scale and any numerical summation of his scores
would be invalid. He achieved Grade 9 in school and left at

age 15, However'he said that if he attended school even four
months for any year - it was vnusual. Since he has come to

prison he has learned to read and write. On a Vocabulary test

he achieved an equivalent IQ of 70, but when he is in a more

stable condition, it is believed that he could sccre in the 80's,

Projective tests rewveal an Aggressive Personality with poor
emotional controls. He is a very unstable man from an equally

unstable background,

Briefly, he is the third of eight children for his mother, born

for five baby=~fathers., Errol himself has ten children by five

baby~mothers. His own mother was an impoverished domestic worker,
/he

and is an equally impoverished labourer. He was an apprenticed

plumber at $10 per week but left to sell fish and earn $20

per week. As a common labourer he was earning 350 per week

in the Sig=arncy Gulley Project when he was arrested. He

supplemented his earnings by selling ganja. However he embraced

the Rasta philosophy, rode a Honda 175 trail bike, and as cited

above, was sometimes in fights in his community.

His relationship to the established community was therefore a
belligerent one and he had a large shifting group of friends

who were members of the anti-establishment.
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Errol Miller = Sheet 3../

On the TAT cards this man became quite involved in the stcries.
As early as Card 3 he stated "This is a brother passing through

some form of tribulation like I'm passing through right now".

He continued with depictions of other persons who were sick,
worrying, and crying. By the time he reached the last card,
he himself was crying. He stated how helpless he feels with

no hope for justice.

His drawing of a man is classic in this respect. The figure is

standing firmly, with well developed body - but no arms.

For a man of such volatile emotionality the off and on nature of
the punishment toc which he is sentenced is a virtual torture. He
is becoming quite emotionally disorganized ~ laughing loudly

and bursting into tears within a few minutes time. To him the
world is one huge unpredictable place and he perceives a concept
of "explosion” on the Rorschach which represents his only way of

dealing with life -~ being emotionally explosive.

Clearly this man has undergone immense suffering as a result of
the extended and unpredictable state of his sentencing, and such

a condition must be considered inhumane.

Respectfully submitted

sgd. Dr Ruth Rae Doorbar
Consultant Psychologist
DEPARTMEN". OF CORRECTIONAZL SERVICES
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10.

11.

12.

13.

14,

15.

16.

17.

18,

1s.

20.

Uriel Whyte 6/6/62 6/11/62 20/11/62 2,00
Ferdinand Donaldson 4/7/62 16/11/62 26/2/63 14,57
Austin McCalla 15/10/63 9/5/63 28/5/63 19.28
lester Williams 18/2/63 20/5/63 7/7/63 7.14
George Solan 15/3/63 27/5/63 9/7/63 6.14
Gladstone Irwin 18/7/63 26/9/63 26/11/63 8.71
Cornelius Sutherland 3/10/63 26/11/63 4/2/64 10.00
Clifton Eccleston 5/12/63 5/12/63 11/2/64 9.85
Fernando Hamilton 28/11/63 26/2/64 7/4/64 5.85
Nevilile Parkes 21/11/63 10/2/64 7/4/64 8.14
Carlton Bowen 26/8/63 9/11/64 1/12/64 3.14
Clifton Larman 26/8/63 9/11/64 8/12/64 3.14
Vincent Shirley 9/10/64 14/10/64 8/12/64 7.85
Hugh Vernon 19/2/64 20/10/64 29/12/64 10.00
Owen Sinclair 15/7/64 10/11/64 29/12/64 7.00
Hubert Wallen 14/10/64 17/12/64 19/1/65 4,71
Felix Reid 17/3/64 30/9/64 2/2/65 17.85
G. Blomfield 9/12/64 18/3/65 26/6/65 13,71
Kenneth Burkett 20/1/65 2/2/66 22/2/66 2.85
Arthur Beckford 2/2/65 2/2/66 24/2/66 3.14
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DATE OF CONVICTION

DATE OF REFUSAL
OF FINAL APPEAL

DATE OF EXECUTION

TIME BETWEEN FINAL

APPEAL AND EXECUTION

(in weeks)

21,

22..

23.

24,

25,

26,

27.

34,

35,

36,

37.

38.

39.

40.

Everald Gentles
Ronald Hall
Rainford Anderson
Edward Woolery
Lioyd Welcome
Joslyn - Gayle
Donald Bennett
Thomas Hamilton
Linval Jones
Glasford Phillips
Jasper Sharpe
Errol Tapper
Whitfield Simms
Samuel Smith
Segismand Palmer
Junior Telfer
Aston White
Rupert Anderson
Alexander Francis

Glenford Pusey

1/7/65
4/3/65
17/5/65
3/12/65
12/10/66
30/1/67
25/10/66
16/2/67
23/6/67
13/6/67
2/2/68
27/2/68
27/6/68
5/7/68
17/12/68
29/11/69
23/1/69
30/6/69
18/1:/68

19/6/70

8/11/65
21/2/66
23/3/66
13/4/67
12/4/67
3/5/67
19/12/67
29/7/68
29/7/68
15/10/58
20/6/68

9/10/69

9/10/69
14/1/70
23/11/70
21/4/71
21/6/71
13/7/71
27/5/71

27/10/71

12/4/66
12/4/6%
31/5/66
25/5/67
26/6/67
8/8/67
5/3/68
10/6/68
11/9/68
29/1/69
13/8/6°
2/12/69
2/12/69
3/3/70
19/1/71
7/9/71
7/9/71
19/10/71
10/8/71

1/2/72

22.28

7.28

9.85

6.00

10.85

13.85

10.71

11.14

14.00

11.71

19,85
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This is the Chart marked N,B.E. I referred to in the Affidavit of

MICHAEL BARRINGTON ERSKINE sworn to on the 17th day of March, 1980.

sgd. Ronald Thwaites
JUSTICE OF THE -PEACE
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execution following the completion of all steps for legal review of

their sentence of death

BE IT RESOLVED THAT THIS Homourable House recommend to the Governor General and
Privy Council that the cases of all persons now awaiting execution be reviewed.
13. It was reported in the ncwspaper and I verily believe that in support
of the aforesaid resolution., the Honourable Prime Minister had stated during
the debate that in regard to persons awaiting execution, but whose execution
had been suspended, it would be callous, cruel,and unusual,” for such persons
now to be executed. In support hereof 1 attach heretc marked A 1 for idemntity
a copy of page twenty—-three of the Daily Gleaner dated 4th February, 1579.

14, It was further reported inthe newspapers amd I verily believe that in

moving the aforesaid resolution, the Homourazble Minister of Youth and Sports
had stated that,
"In all circumstances, since Parliament had given them
( the persons on death row ) some sense of hope it would be
callous to proceed with a mass execution without recommending
a review oftheir cases."” In support hercof I attach marked AZ for
identity a copy of page fifteen of the Daily Gleaner
dated 31st January, 1379.
15, By reason of the resolution and statements qucted in paragraphs 12,
13, and 14 above, I and other perscns awaiting execution were given further
cause to hope and expect that our exzcutions would not te carried out.
15. On the Sth day of February, 1575, the Senate adopted a resolution
by 10 votes to 5 votes that Capital Punishment be suspended for 16 months
pending a detailed study and assessment and report onthe sociological
and psychological effect of Capital Punislment in today’'s Jamaica. As a
result of the adoption of this resolution, I formed the belief that a Committee
was to be set up at an early time to carry out such i? assessment and that no
executions were to be carried out.
17. I am informed and verily believe that consequent upon the adoption of
the aforesaid resolution, the Minister of Justice has established such a
/hereto
Committee and in support herecf I attach marked "B' for identity a page of
the Da. v Gleaner dated the 8tik: June, 1979,

sesene /b



AFFTDAVIT OF ROY ANTHONY JONES

SUIT NO. M. 39 of 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMATCA
IN MISCELLANEQUS
IN THE MATTER OF AN APPLICATICH RBY
ELTJAH BECKFORD AND ERROL MILLER
Under Section 25 (7) of the Jamaica
{(Constitution) Order in Council 1962.
I, ROY ANTHONY JONES, Attorney-at-Law with offices at 3i% Olivier
Place, Kingston, do hereby make cath and say as follows:-
1. I live and reside at 5 East Path, Calabar Mews, Kingston inthe Parish
of Saint Andrew and my postal address is at 31% Olivier Place, Kingston.
2. Onthe 30th January, 197% I was present at the House of Representatives
during the debate on the suspension of Capital Punishment.
3. I heard the Speech of the Prime Minister, Honourabie Michael Manliey in
support of the Amendment to the resoluiion which amendment called for the
suspension of Capital Punishmen® pending a deteiled report of its sociolo~
gical and PSYChOlgqicqleffect on Jumaica society.
4. T have since received proc? of Hansard of the Prime Minister's Speech
made in that debate which accurately represcents the aforesald gpeech and I attach
/as
hereto Exhibit A, a photo-copy of the said proof.,
5, I was also present and heard the speech of the Minister of Youth and Sports,
the Honourable Tugzh Small, in that debate on the aforesaid date and following
approval of the resolution that Capital Punishment be retained by a vote of
24 votes to 19 votes. I heard the Honourable Hugh Small move a resolution
recommending the veview of the cases of all persons awaiting execution
following the completion of all steps for the legal review of thelr sentences.
6. I alsc heard the speech of he ssid Minister of Youth and Sports in

support of the aforesaid resolution which was unanimously adopted.

ceeof/2



SUPPLEMENTARY AFFIDAVIT CF FRANK

KNIGHT IN SUPPORT OF NOTICE OF

MOTION

SUIT NO. 39 OF 1979

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

EETWEEN ELIJAL BECKFORD
ERROL MILLER ~ APPLICANTS
AND THE ATTORNEY GENERAL

SUPERINTENDENT OF
PRISONE, ST. CATHERINE
DISTRICT PRISON -- RESPONDENTS

IN THE MATTER OF AN APPLICATION OF
ELIJAH BECKFORD AND ERROL MILLER

25 (1) OF THE JAHAICA CONSTITUTION
ORDER IN COUNCIL 19672.

I, PRANK KNIGHT, being duly sworn make oath and say as follows:

1. That I reside and have my true place of abcde at 3 Armon

Jones Crescent, in the Parish c¢f Saint Andrew, and my postal address is Kingston
6, in the parist of Saint Andrew.

Z. That I am a member of the Royal College of Psychiatrists

and have been practising since 1963. I have been a Consultant Psychiatrist
since 1968, and I am currently Senior Lecturer at the University of the West
Indies and a Censultant Psychilatrist at the University of the West Indies

Hospital.

3. Thet on the l4th day of August. 1879, aicng with Dr.

Frederick Hickling, I examined ELIJAH BECKFORD, and ERROL MILLER at the

Saint Catherine District Prison,. in Parish of Saint Catherine with a vicow

1o assess the extent to woich their mental health had been aifected by

the de facto suspension of tlie death penalty, by postponcment in carrying

out the dc¢ath penality on them., by public debate on the matter of Capital
Punishment and reports of the above mentioned examinations were completed on the

17th day Of January, 1980, a copy of these reports along with a



