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should not take because that’s basically what we didn’t agree.

What’s the difference, Mr. Ho? I have some difficulty in understanding you on
this. What is the difference between risking $92,000 or $200,000 with Mr.
Chow before you would have his shares and risking on the other hand
$130,000 for these other shares? Where is the distinction, Mr. Ho?

May I clarify?

Please.

First of all, Mr. David NG said there was half a million shares and then a million
odd shares coming, that would amount to possibly . . .

I am sorry. You say that the half million shares depended upon . ..

No, he said there was half a million shares. I don’t remember his exact figure.
All right, about half a million shares.

And then a million odd shares coming. That would amount to about half a
million dollars or maybe four or five hundred thousand dollars.

You see, Mr. Ho, there are two things wrong with that. The first is that Mr.
David NG assures this court that he told the syndicate about 500,000 on one
visit and it wasn’t until the next visit that he was offered the 1,000,000 odd,
and so when you first heard about it, according to David NG, you didn’t know
anything about the 1,000,000 odd shares, you only knew, you were only told
about half a million according to David NG himself.

He said there were some more coming possibly.

Just listen to me first, please. Mr. David NG himself had told this court that
when he mentioned other shares to you the first time, all he mentioned was
the half million. He didn’t say anything about the million odd, that came later.
That’s the first thing that is wrong with your evidence.

I don’t know what he says. I don’t know.

Do you think Mr. David NG was lying or was he mistaken or are you mistaken
or are you lying?

I am not insinulating one way or the other.

You can’t both be right. One says it is black and the other says it is white.
Now who is telling us the truth, you or Mr. David NG?

I heard him say half a million shares were ready and then one million odd
shares coming.

But he says that is not the position. He says all he mentioned was half a million
and he didn’t mention the one million until some time, some days later. Now
who is telling the truth, you or him?

When you refer who is telling the truth, I think we both are telling the truth
because if he hadn’t got the one million at that moment, then he hadn’t got
it, but there was a possibility they might have talked about that.

I won’t take that any further. Now Mr. Ho, did you know that these half
million shares were in the name of Asiatic?

No.

Could you not have asked David NG to enquire whether or not they were in the
name of Asiatic.

I didn’t bother.

You were told, according to you, of half a million and another million odd so
that there was a possibility of a further 1% million plus?

I don’t know the exact figure.

You don’t know the exact figure, but half a million plus one million odd means
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1.5 million odd, correct?

Maybe, roughly speaking.

You were going out into the market to buy shares to make up a package
which eventually came to 23 million?

Yes.

Didn’t you think it worthwhile to instruct David NG to go up and bargain
with these people?

Which people do you mean?

People who were offering the million and a half shares.

No.

Why not?

David said they wanted those things in cash.

David said they wanted those things in cash?

And they’d rather sell it cheap and cannot be verified.

And therefore you said, “Well, forget it then. If you do it, it’s your business’?
Yes. That’s against the principle of the syndicate.

But you see, Chow and Hwang, Mr. Chow and Madam Hwang, his wife, at that
stage had given no indication that they were willing to have the shares verified
before they were sold to you, had they?

Finally it was.

But at that stage, Mr. Ho.

Which stage?

The stage when the 1% million shares were first mentioned to you.

I guess they hadn’t made up their minds. That’s why the other people were
selling cheap.

They hadn’t given you any indication that they were willing to have the shares
verified, had they? Tell me if [ am wrong.

I don’t think it was discussed to that point.

It hadn’t been discussed to that point yet, so where is the distinction between
the 15 million and the 1.5 million?

It’s the price that they were first talking about.

But where is the distinction as far as verification is concerned, Mr. Ho? Where
is the distinction? Why couldn’t — I mean David NG was there bargaining hard
about the 15 million, why didn’t you say to him, ‘‘Bargain hard with these
people and get the 1% million too”’?

May I explain?

Please.

On 15 million shares, it’s something that is worth risking $92,000. For 15
million shares, to risk $92,000 is comparatively insignificant, but if we fail
with these 15 million shares to buy one million or two million shares on
unverified basis is certainly against the principle of the syndicate.

All right. I’ll just put one last thing to you about that, Mr. Ho. If it had turned
out that the half million shares were Asiatic and if it had turned out they
were genuine, do you think that the syndicate could have been a little more
confident that the 15 million were also genuine?

I am sorry. I can’t hear.

'l put it in another way. If the 500,000 turned out to be genuine, would it
not have made the syndicate a little more confident that the 15 million were
genuine?
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I still don’t think it bears any significance.

They both came, both lots came from the same source according to David NG,
they were all bought originally from CHOO Kim-san, they were all registered
in the name of Asiatic, wouldn’t that have made you a little more confident?
As I have said, I don’t even know about these shares belonged to who and who.
David NG never told you?

Oh, no. He said, “There is a half million shares.”” That’s all.

He never told you the persons from whom he was buying?

He said Chow said his friends got it.

He never told you in whose name the certificates were?

No. I can’t be bothered.

And he never told you whether or not he got the certificates?

He told me he got the half million.

He never told you the name of the certificates?

No.

You never asked him?

No.

Why not?

If T buy shares, I never ask names. I buy a lot of shares in the market, I never
ask whom I buy from.

I am not interested in buying shares in the market, Mr. Ho. You are putting
together a package to make a large profit and these shares may, according to
your evidence, have had to be used.

We didn’t want it anyway, to start with, for the syndicate.

Your evidence is that if you found you did not have enough shares, then these
particular shares would be thrown into the pot, correct?

I am sorry again. I can’t hear.

You said in your evidence-in-chief that if the syndicate was unable to buy
shares elsewhere, then they would make use of David NG’s shares.

That’s right.

So you were interested, however indirectly, you were interested in those
shares?

But still that is at his own risk to start with.

Why didn’t you ask him just as a matter of curiosity, “By the way, in whose
names are those shares’’? Was it forbidden, was it bad taste, bad-mannered?
Why didn’t you ask him?

No, it’s against the principle of the syndicate.

No, why didn’t you ask him in whose names the certificates were?

I didn’t ask anybody’s name.

Why didn’t you ask him?

I see no reason to ask.

I see, you see no reason to ask. Did you ever discover from him whether or not
he got them transferred?

Pardon?

Did you ever discover from him whether or not he had got them transferred?
Of what?

Of those half million shares.

No, I didn’t ask.

You didn’t even ask him that?
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I didn’t ask.

You didn’t ask him at any time whether he had managed to authenticate those
half million shares?

I explained to him, “Everything has to be authenticated.”

Please answer my question.

Yes, I am trying to.

Did you ever ask him whether or not he had managed to authenticate those
shares?

No.

You never asked him?

No.

The same thing applies to the one million odd, is that right?

I didn’t ask also.

You did not ask. Mr. Ho, what does Ho Chapman & Associates do? Does it
carry on business of any sort, or is it just, as you have said, a convenient place
where correspondence can reach you?

As I have said, that is the central administrative office of my various companies
and so on.

But it doesn’t do any buying or selling?

Oh yes, it does if it is convenient.

CHING: My Lord, that’s all I wish to ask him, but I would like to make it
clear, of course, I have not gone through the whole of the evidence. I think
we will all be rather wearied by doing it all over again. I simply say that I
do not accept the evidence of this witness and leave it there.

COURT: Mr. Poon, any questions?

MR.

POON: I don’t think do.

REXN. BY MR. SWAINE:

Q.

A.

Just one question, Mr. Ho. Did the syndicate first mention to Mr. James COE
it could not get more than 23 million shares, or did Mr. James COE first say
to the syndicate he wanted less than 24 million shares? Which came first?

In the first place . . .

COURT: Sorry, I didn’t get that.

(Court Reporter reads-back the last question)

A.

MR.

We mentioned first to James COE.

SWAINE: I have no further questions.

COURT: Thank you.

Mr. R. Yorke, Q.C., absent.
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Application for adjournment by Mr. Swaine until tomorrow morning, and discussion
between Court and counsel as to the likely time required for hearing the case.

Appearance as before.

Mr. R. Yorke Q.C. absent.

MR. CHING: My Lord, I am afraid my learned friend, Mr. Yorke, is ill. He has been

advised to stay in bed for'a day, but he does not want the case adjourned.
What we can do is hand him our notes at the end of the day, but in relation
to the questions your Lordship asked about . . .

COURT: Oh, yes, there is no great hurry.

MR. CHING: What we intend to do is to see Mr. Yorke some time today and

possibly we can deal with it at the end of the day or possibly tomorrow.

COURT: Yes. As I say, there is no great hurry, it can wait. Yes, Mr. Swaine.

MR. SWAINE: I call Mr. James Coe.

D.W .4 JAMES COE — Sworn in Punti.

XN. BY MR. SWAINE:

POP RPROPOP» LPpOoP» PP LOPLo»~o

Mr. Coe, can we have your full name, please?

James Coe. In Cantonese HUI Lok-kwan.

And you live at 99, Waterloo Road, Flat 5C, in Kowloon?

Yes.

You are a real estate merchant and you have been in business in Hong Kong
since 1957?

Yes.

Mr. Coe, one point: you do, of course, speak English, but your mother tongue
is Cantonese?

Swatownese and Cantonese.

And your Cantonese is far better than your English?

Yes.

You are the chairman of three public companies, that is, Siu King Cheung Hing
Yip Company Limited?

Yes.

And Howard Land Investment Company Limited?

Yes.

And Ka Yau Company Limited? That’s Ka Yau. (Spelt)

Yes.

In addition to these public companies are you also chairman of a number of
private companies?

Yes.

Approximately how many?

About twenty-eight.

849 —

Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Examination



Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Examination

Q.
A.
Q.

=
=

PROPLOPLOPLOPOPOPLOPOP

And all predominantly real estate?
Most of them, yes.
Most of them, thank you.

. SWAINE: My Lord, Mr. Coe tells me he suffers from a weak stomach and after

he stands for any length of time he gets a headache. That is correct, Mr. Coe?

(Witness sits down.) Thank you, my Lord.

When did you acquire Siu King Cheung, Mr. Coe?

At the beginning of 1974.

And what is the present issued capital?

Fifty-one million five hundred thousand shares at $1 each. 10
We know that this year you issued seven million new shares.

Yes.

And the fifty-one million five hundred thousand includes the seven million?

Yes.

Has Siu King Cheung been successful under your management?

I feel that it is successful, sir.

Did you pay a dividend last year?

Yes.

How much?

Thirteen cents per share. 20
Last year?

That’s the year up to the end of March this year, sir.

COURT: The last financial year?

PrLOo»> LOrF LPPLOP» LOpP LropLop

Yes.

Thirteen cents per share?

Yes.

And the previous financial year?

Ten cents per share plus bonus share one for ten.

The thirteen cents paid for the financial year ending this March, was that paid
also on the bonus issue of the previous year? 30
Yes.

And what are your expectations for dividend for the forthcoming year? That
is the year ending March, *78.

We hope that it will not be less than the dividend of last year.

Is that just a hope or an expectation?

Hope and expectation, sir.

All right. And your hope and expectation of thirteen cents a share, would that
be payable on the seven million new shares issued this year?

Yes.

When you first acquired Siu King Cheung in 1974 what was the issued capital 40
at that time, Mr. Coe?

Seven point two million shares.

Siu King Cheung has therefore enjoyed a rapid expansion?

Yes.

How many shares in Siu King Cheung do you yourself own or otherwise

-850 -
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COURT: How many?

oror

A.

More than thirty million shares, sir, 3-0.

In controlling shares do you employ nominees, Mr. Coe?

Yes, for part of the shares.

Are you anyone’s nominee or are you your own man? Do you understand my
question? You use nominees. Are you used as a nominee or are you your own
person?

I am myself, sir.

COURT: Are you used as a nominee by anybody?

A.

O PROPOPOPROPOP» OpF

No.

All right. Now I want you to think back to October of 1976. Did you see
anything in the newspapers which interested you?

Yes, in about October, sir.

Yes.

It was about CHOO Kim-san’s jumping bail.

Did you yourself know CHOO Kim-san?

I don’t know him and I have never met him before.

And were you interested in the news that he had jumped bail?

Yes.

Yes, what was it?

It’s the interest in the San Imperial Company, sir.

Yes. What specifically was the interest?

Well, I had a hope and a feeling that I would be able to buy the controlling
interest of the San Imperial Company.

Well, before I go on with this there is one point I ought to have dealt with
earlier. Your other two public companies, were they taken over by you or
started by you?

I took it over, sir.

INTERPRETER: He said, “I bought the companies.”

Q.

A.

Would it be true to say, Mr. Coe, that you have a particular interest in taking
over companies and developing them?

Yes, I am very much interested in this, sir.

So you thought of the controlling interest in San Imperial. What did you do
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about it?

In about November last year I telephoned Mr. Chapman Ho, sir.

Was Chapman Ho known to you?

Mr. Chapman Ho and his wife have been very good friends of myself and my
wife for more than ten years.

And why did you telephone Chapman Ho in particular?

The reason is that I knew that at the beginning of 1960 . . .

o PRoP

COURT: At the beginning of the sixties, he said.

In the beginning of the sixties, sir, Mr. Chapman Ho was the general manager
of the Imperial Hotel, sir.

When you say ‘general manager’ do you know whether he was also a director?
Yes.

What did you say to Mr. Chapman Ho?

I asked him whether there was any hope or any possibility in buying the
controlling interest of San Imperial Company, sir.

Yes, what did he say?

He said that he had already left this organisation for many years but he would
try his best to find it out for me, sir.

And did you speak to anyone else?

Yes.

Yes, who?

Mr. Melville Ives.

Why?

Because I knew that he was once the director of this company, sir.

Did you know Mr. Ives?

Yes.

In what way had you come to know Mr. Ives?

Because of the board of directors of Y.M.C.A. He was a director of the
European Y.M.C.A. and I was the director of the Chinese Y.M.C.A. sir. Sorry,
correction, sir. He was the director of the European Y.M.C.A. and I was the
chairman of the Chinese Y.M.C.A. I am still the chairman of the Chinese
Y.M.CA,, sir.

And what did you say to Mr. Ives?

I also asked him whether or not it was possible to buy the controlling interest
of San Imperial Company.

Yes. What did he say?

He said that he would also try his best to find it out.

And did you get in touch with either of them again?

No.

Did you hear from either of them again?

At the beginning of March this year I received a telephone call from Mr.
Chapman Ho. March this year.

SR S

FPROPOPOPLOP»O 2O

FROPOFO PO

MR. CHING: I'm sorry. Could I possibly ask this, my Lord. (Counsel speaks in
Chinese.) “Until.”

INTERPRETER: “I did not receive a telephone call until the beginning of March
- 852 -
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77 from Mr. Chapman Ho.”

So from your initial contact with Mr. Chapman Ho and Mr. Ives there was no
further contact until you got Mr. Chapman Ho’s telephone call in March?

Yes.

And in the meantime what about your interest in acquiring a controlling
interest in San Imperial?

I still had an interest, sir.

On the telephone what did Chapman Ho say?

He said that there were clues to what I have asked him about acquiring the
controlling interest of San Imperial Company, sir.

Yes, and was there further discussion over the ‘phone’?

Yes.

Tell my Lord what was said.

About the number of shares, the general properties of the company and the
price of shares.

>OP0 POF OF 0O

COURT: What do you mean, “The general properties of the company?”’
A. That is to say, apart from the hotel building itself there were other properties.
COURT: You are talking about any other properties which the company might have?

Yes, sir.

Was the number of shares mentioned?

Yes.

Yes. What was it?

Forty-eight million two hundred thousand shares at one dollar each.
That would be the issued capital?

Yes.

COURT: This was mentioned by whom?

Mr. Chapman Ho, sir.

Now, you had expressed an interest in a controlling interest. Was anything said
about how many shares were available?

Yes.

Yes. What was it?

Mr. Ho said that there were about twenty-four million shares.

Did he tell you from what sources they had come?

No.

What about the price of the shares?

CrLorLo» O

COURT: Before you answer that, when you say you spoke about the number of
shares in the company do I take it that you spoke of the number of issued
shares in the company, not the number of shares in the company which were
available to you?

A. The forty-eight million shares were the issued capital.
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COURT: All right, it doesn’t matter. Carry on.

MR SWAINE: My Lord, can I just clarify this?

Q.

A.

In addition to the mention of the forty-eight million two hundred thousand
issued shares, was mention made about the number of shares available?
Yes. He said that there were twenty-four million shares.

COURT: I was just trying to find out when he said, “We spoke about the number

MR.

PO PLOLPOPLO

of shares of the company’’ what specifically was he referring to.

SWAINE: Well, my Lord, it appears that there was reference to two lots, two
numbers, the issued and the available.

Yes, we were now on the matter of the price.

Mr. Ho asked for one dollar seventy cents per share.

What did you say? What did you say, Mr. Coe?

I said that it was too high and I was willing to offer one dollar fifty cents.

Yes. What did Mr. Chapman Ho say?

He said that that was about the right price and that we could talk about it
again when we met each other.

I’m sorry, what was the right price?

At first he asked for one dollar seventy cents, and I said that it was too high
and 1 offered one dollar fifty cents. Then he asked for one dollar sixty-five
cents, and I said that it was still too high, but eventually we agreed that the
price would be about one dollar sixty odd cents.

COURT: This was over the telephone?

> OPo PLOPOPO PO » OP

Yes.

And was it at that point that Mr. Chapman Ho said you had better meet face
to face?

We both felt that it was bargaining, sir, and we felt that we should meet each
other and discuss about the price further.

And did you meet?

On the 13th of March, it was a Sunday, sir, at 5 p.m. in the afternoon we met
each other in the Coffee Shop of the Holiday Inn.

Was Mr. Ho alone?

No. That was the first time he introduced Mr. David Ng to me.

And what was Mr. David Ng introduced to you as?

At that time I knew that he was in the stock and share business.

Were you told why he was there at that meeting?

Yes. Mr. Ho told me that both Mr. David Ng and Mr. Ho were responsible for
that transaction, sir.

Now was Mr. Ives mentioned at that meeting?

No.

Did you subsequently discover that Mr. Ives was also responsible for the
transaction?

Yes.
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Do you remember how much later?

Shortly before the agreement was signed.

Which agreement is that, Mr. Coe?

The first agreement.

All right. Now tell my Lord what was discussed during that meeting at the
Holiday Inn Coffee Shop.

The main point of meeting was to discuss upon the price of the shares, and how
many shares were available for me.

Taking the shares first, what were you told about the shares available?

There were about twenty-four million shares.

And what was discussed about the price?

The other side insisted on the price of one dollar sixty-five cents, but I still
offered one dollar fifty cents. Then he said he wanted one dollar sixty-three
cents.

COURT: Who said?

INTERPRETER: “He.”

COURT: Whois ‘he’?

A.

They, sir. One dollar sixty-three cents.

COURT: I’'m sorry. Then they said what?

INTERPRETER: “They asked for one dollar sixty-three cents.”

COURT: Yes.

A. 1 was willing to pay the one dollar fifty cents and thirteen cents more, but I
said that I would try to see in what form I would pay the other thirteen cents.

Q. And why did you want to split the price one fifty plus thirteen cents payable
separately?

A. The reason is that I thought that there might be an opportunity or a possibility
of acquiring shares from other shareholders, then I could offer one dollar fifty
cents to buy those shares.

Q. And what was the market price of San Imperial shares at that time, about the
middle of March?

A. A few tens of cents. Well, I can’t remember the exact price.

Q. What did they say about the thirteen cents being paid separately?

A. They agreed.

Q. Now what about the actual payment of the money for the available shares? Was
that discussed?

A. Yes. Yes, eventually we agreed that three million dollars would be paid as the
finder’s fee because that was about the amount of the twenty-four million
shares times thirteen cents.

Q. That was a question I would have asked anyway, Mr. Coe, but it wasn’t the

question I was asking, I'm sorry. What I was asking, was that payment of the
money, all the money, for the acquisition of the available shares, was that
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discussed, how it was going to be paid?
A. Yes, I said that I did not have much cash. Actually the cash I had that time
was very little and I wanted them to be responsible for financing, sir.
Now you say you had very little cash at the time. What about your assets?
About this I want to point out that I was not acquiring these shares for myself
but for Siu King Cheung Hing Yip Company, and my assets at that time were
not much, but Siu King Cheung Hing Yip Company had sufficient assets.
Sufficient assetsto .. .?
To carry out this transaction, sir. Sufficient assets and sufficient ability to carry
out this transaction.
Now what did they say about your suggestion they arrange the finance — they
be responsible for the financing?
They agreed.
Were they going to do this free of charge?
No.
Yes. What were they going to get?
They asked me to take out some Siu King Cheung shares for them to go to the
Finance Company or the bank to borrow some money for the purpose of
financing, sir.
Yes. | was going to come to that question also, Mr. Coe, but it wasn’t actually
the question I asked. Were they going to do the job of getting the financing for
you free of charge?
A. Well, if they could raise the money, sir, I was willing to pay out one per cent.

> O

POPOP © PO

=

COURT: Commission?

A. Commission, sir.

Q. After that meeting did you have further meetings with David Ng or Ho
Chapman or both of them before the first agreement was signed?

A. Yes.

Q. FEither or both?

A. Both.

MR. CHING: Both together?

A. Together, sir.

Q. And were you alone or with someone else?

A. Mostly there was another director of the Siu King Cheung Hip Yip Company
present.

Q. And his name?

A.

Mr. TAO Shiu-kan.
COURT: How do you spell it?

A. Mr. TAO Shiu-kam. (Spelt)

Q. Now you say that you were acting for Siu King Cheung and not for yourself.
Did you have the authority of the board to act for them?

A. Yes.

Q. Will you look at document 19 in yellow 1. Is that the resolution of the Siu
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King Cheung board of the 30th of March, 1977, authorising you to negotiate
and purchase on behalf of that company the controlling shares of San Imperial?
Yes.

The vice-chairman — yourself as chairman, the vice-chairman, is she your
wife, Mrs. Barbara Coe?

Barbara Coe, yes.

These further meetings with David Ng and Ho Chapman, what were they for?
It was also a discussion on the details of this transaction, sir, and other details.

COURT: I think Mr. Swaine referred to “these further meetings.”

10 A.
Q.
A.
Q.
A.
20
Q.

For the same purpose.

Now we know that you instructed Mr. Philip Wong to handle the documentation
of the purchase for you and we know that as early as the 31st of March, 1977,
by document 20 in yellow 1, which you don’t have to look at, Mr. Coe, Peter
Mo & Company sent to Philip K.H. Wong & Company certain draft agreements.
Yes.

Now then, you had agreed to pay one fifty per share plus a finder’s fee of three
million dollars. Why were you prepared to pay that much?

I was prepared to pay that amount because on the 13th of March I was given
the accounts about the assets and the figures of the San Imperial Company and
therefore I knew the actual value. I knew the actual value of the assets of this
company.

Yes. Just take this step by step, Mr. Coe.

COURT: He hasn’t finished yet. “And therefore I thought it was worth it.”” Did you

A.

say this, Mr. Coe?

Yes. Therefore I thought it was worth to acquire the shares.

MR. CHING: May I respectfully suggest these matters are, of course, of prime

importance and if the Interpreter could be allowed by the witness to interpret
each sentence as it comes out rather than the whole paragraph?

COURT: Yes, it would be better.

30 Q.

I think, Mr. Coe, it is essential that that evidence is . . .
Worth while to acquire these shares.

. is correctly interpreted, and to do that means, of course, you have got to
give the Interpreter time to interpret so give your evidence in batches rather
than in a whole long sentence. All right.

Now perhaps what you were going to say you also did something?
I had seen all the assets or the properties.

COURT: You have seen it?

A
Q.
40 A

I have seen all the properties.
Did you specially go to see the properties?
Yes.
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Q.
A.

And you saw each of them?
Yes.

COURT: You are talking about properties belonging to San Imperial?

FOP>OP

Yes.

Now Mr. Coe, you say that they gave you accounts at the 13th of March meeting?
Yes.

What accounts?

Something like a balance sheet saying how much assets they had and how much
liabilities they had and the properties.

COURT: I think you mentioned simplified balance sheet.

L PPLOPOPOPO»

> RP» LOPLOPLOPLO» O »OP

Yes, simplified balance sheet.

Did you see any evaluation reports?

Yes.

And how did you get them?

The other side gave me.

I am sorry?

The other side gave me.

Other side meaning?

Mr. David Ng and Mr. HO showed it to me.

And what view did you form about the value of the controlling interest in San
Imperial?

I formed the view that each share valued more than 1.70 cents.

And you mentioned the first agreement — prior to the first agreement did you
and Mr. Philip Wong see anyone in connection with your plan to buy the
controlling interest?

Yes.

Yes, who?

Mr. Wong accompanied me to see the Acting Commissioner for Securities, Mr.
Mclnnis.

Now during your negotiations with Mr. HO and Mr. NG in March, were you
aware of any civil actions against CHOO Kim-san?

You mean about these shares?

About anything — any civil actions against CHOO Kim-san?

I knew that in October last year the Crown wanted to sue him.

You mean by that, the criminal action?

Yes.

I said civil action.

No, I did not know anything at all.

Did you know of any civil claims against Mr. CHOO Kim-san during your March
negotiations?

Nothing at all, sir.

When did you first learn of any civil claims against CHOO Kim-san — slowly
give the interpreter a chance to interpret it.

That is the day before the agreement was signed on the 30th of April, that is
the 28th of April — it was in the afternoon.
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Yes, what happened?

My solicitor told me that there was an action in respect of these shares.

Now we know that on the 29th of April there was a notice published in the
Morning Post by the solicitors for M.B.F. one of the plaintiffs in this action —
I would like you to look at 35 in Yellow 1. Is this what Mr. Philip Wong told
you about?

Yes.

But on the 30th you signed the agreement?

Yes.

Did you feel it was safe to do so?

I have discussed with my solicitor and felt that there was nothing wrong
because at that time we knew that the thing which was wrong was about the
Asiatic Nominees.

Anything else?

There was nothing else about the twenty odd million shares we were to acquire.
Now prior to signing the agreement did you see any Instruments of Transfer?
Yes.

What were these?

They were about the 15 million San Imperial shares which had been transferred
or registered in the name of Fermay Company at the end of March.

That is before this notice was published?

Yes.

And did that have any effect on your mind, the sight of the registration?

At that time I felt that it would not effect anything, this is why I signed the
agreement.

I am sorry what would not effect anything?

Because I was acquiring shares and the other side said that those shares were
under the name of Fermay Company.

All right — now I want you to look at the 30th of April agreement — this is
document 40 — and you see that the vendor is David Ng and the purchaser
is Rocky Enterprises Company Limited?

Yes.

If you look at page 6 of the agreement you will see the signatures, David Ng,
vendor and this is your signature, James Coe?

Yes.

Why was the purchaser Rocky Enterprises Company Limited?

I have already told the court that I was not acquiring the shares for myself
but for Siu King Cheung Hing Yip Company Limited, and Siu King Cheung
Hing Yip Company is a public company. Under the usual circumstances the
shares are quite sensitive. In the course of acquiring San Imperial shares and
before we have finished acquiring San Imperial shares we did not want this
disclosed.

Why?

Because that would involve the inside transaction — inside information.

MR. CHING: Inside trading?

A.
Q.

Inside trading information.
Will you try again Mr. Coe?
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Supreme Court A. That would involve the inside information for the trading, sir.
of Hong Kong

High Court COURT: I think you said that would involve the question of — Mr. Coe, would you
be able to say that in English?

Defendant’s

Evidence A. AsIsaid Siu King Cheung . . .

No. 40 COURT: Just the last bit — that would involve the question ¢f?

James Coe — A. Of not letting the public know this dealing until the whole transaction is
Examination completed.

MR. SWAINE: Why?
COURT: Because that would involve . . .
MR. SWAINE: Why Mr. Coe? 10

A. Partly because it is against the Exchange regulation. Before the whole deal is
completed it is not supposed to te made known to the public.

COURT:: What is this about inside information you are talking about?

A. I was talking about — I was talking that if we had this transaction known to
the public it is not good at all.

MR. SWAINE: Why? I am sorry, you know more about these things than we do, why?

>

If someone would know that we were acquiring San Imperial someone would
feel that the price would be going up later and they go out into the market
to speculate.

On what shares? 20
On San Imperial Corporation Limited.

Would there be any effect on the Siu King Cheung share price?

Yes.

Would there be speculation?

On both companies.

All right, the simple reason is you wanted to avoid speculation in the shares of
both San Imperial and Siu King Cheung?

Yes.

Now looking at 30th of April agreement now you see that is a sale of 23
million shares of San Imperial? 30
Yes.

Originally you had been discussing 24 million?

Yes.

Why was the number now 23 million?

Because they said that they did not have that much — they only had 23
million shares.

One other technique in giving evidence Mr. Coe is not to say ‘they’ and ‘he’,
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but identify the person for the avoidance of doubt, all right? So who is ‘they’?
Mr. Ho and Mr. Ng.

And were you prepared to take 23 million shares?

Yes.

That would be less than a controlling interest?

23 million shares were also the controlling interest of the company.

What do you mean by that?

The so-called controlling interest of the company does not mean 50% or 75% —
it means that it is sufficient to control the company.

Yes and what in your view at the time would have been the minimum number
sufficient to control the company?

COURT: Just say how much please.

A.

Forty odd percent would be enough.

COURT: Can you be more specific?

A.
Q.

Lo

o PROPLOr LOp

Croror

40%.

Now you can give your reason — that is another technique in giving evidence —
answer yes or no first if you can and then explain.

Usually for a small company if you want to control the small company it would
always be better to have a 51% — the bigger the company the lower the
percentage for the controlling interest would be.

And that would be because the shares would be spread out among more people?
Yes.

I want you to look at clause 7 of the agreement, page 2 — 7(c) contains
conditions that San Imperial shall remain the owner of the six properties listed,
do you see that?

Yes.

And that these properties should possess the notional value set out in each
paragraph, do you see that?

Yes.

Was it your idea to put this in or the idea of Mr. Ho and Mr. Ng?

It was my idea.

What was the reason?

The reason is that we discussed about the price of the shares on the basis of
these figures.

All right and I want you to look at the supplemental agreement, document 41
— and does this incorporate the discussions for Mr. HO and Mr. NG to be
responsible for raising finance on the security of Siu King Cheung Hing Yip
shares?

Yes.

The amount that they were to raise was 17% million dollars on that security?

Yes.

What was the market-price of Siu King Cheung shares in April?

More or less 1.00.

Yes and at the time the issued capital of Siu King Cheung was 44,500,000 shares?

— 861 —

Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Examination



Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Examination

MR. CHING: Sorry?

MR. SWAINE: 44,500,000 — that is 51,500,000 of today minus 7,000,000 new

>0 >

or OPop

PPLOPLPO>OP

shares?

Yes.

And the 23 million shares represented more than 51%?

Yes.

And as controlling interest, would the value of these Siu King Cheung shares
be enhanced — increased?

Yes.

Now I want you to look at document 42 — an undertaking signed by David
NG that, ““We shall” — in paragraph 2:—

“cause to be sold the property Nos. 16-22 Oxford Road at $2.5
million and shall use our best endeavours to procure the sale of
the property Nos. 2-10 Pilkem Street (Bangkok Hotel) at $7.5
million™

You see it there?

Yes.

Who asked for this?

Idid.

But why?

I wanted to be surer about the value of these two properties.

And did you have any doubt about those values?

Some doubt, sir.

Why?

Because the rent collected was very little.

One matter which I have omitted to ask you under clause 7 — would you
please go back to clause 7 of the agreement, document 40 — you see that
paragraph 3 refers to ““$6 million cash representing 140 and 141 Connaught
Road, Central”.

Yes.

Why is it put in that way?

I made such request because otherwise the commitment or the liability of the
company would be very large.

COURT: Of which company?

o> LOp

San Imperial Company.

This is something that one could write a chapter about Mr, Coe. You have got
to take it slowly, all right?

This property was sold by a certain company to the San Imperial Company.
And did you know who the seller was?

MAF.

COURT: M.AF. which?
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M.A.F. Credit.

I don’t want to test your knowledge as to the details of this contract but so
far as you know it was a contract between M.A.F. and San Imperial?

Yes.

And what was the commitment of or liability of San Imperial?

It was said that the San Imperial Company would have to pay out more than
10 million dollars for the construction of this building.

And they have already paid out money for this property?

Yes.

How much?

. CHING: Sorry — unless — how he knows that — it is not admissible, because

the document, I would like to see that — I have asked Mr. Ng for it and it is
not forthcoming.

. SWAINE: I do not particularly want to pursue this point. On what you have

said so far Mr. Coe, is the cash value that was represented to you by David
NG and HO Chapman as being part of the assets of San Imperial?

Yes.

Yes, and you wanted to avoid further commitment or liability by San Imperial?
Yes.

All right — now I would like you to look at document 37 — this was an
undertaking to David NG, sorry your guarantee to David NG of performance
by the purchaser, Rocky, of the agreement and any supplemental agreement?
Yes.

Why did you sign this guarantee?

Because we used the Rocky Company as the purchaser and at that time Mr. HO
and Mr. NG did not know of this company.

And you were guaranteeing that company?

Yes.

Now look at document 39 — that is HO Chapman’s guarantee to Rocky of
performance by the vendor, David NG of the agreement and any supplemental
agreement?

Yes.

And who asked for this?

Idid.

Why?

Because I did not know Mr. David NG well and I did not quite trust him at
that time.

At that time — did you have any reason not to trust him at that time apart
from the fact that you did not know him well?

No.

Then look at document 38 — this is a memorandum signed by David NG and
yourself and it provides for your paying a 1% commission to David NG in the
event of his raising the loan of 17% million dollars on your personal guarantee
plus the security of 23 million Siu King Cheung shares?

Yes.

And does that incorporate the discussion and agreement you have already
referred to that if HO Chapman and David NG raised the finance for you,
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you would pay them 1% commission?

Yes.

Then would you look at document 43 — that is your agreement to pay finder’s
fee of $3,000,000.00 in respect of the 23 million shares?

Yes.

That incorporates the agreement that you have already mentioned?

Yes.

As a matter of interest who put those three lines through the document?

I don’t know sir — it was not crossed it out.

Do you know why it was crossed out?

It was cancelled at that time.

Sorry, cancelled at what time?

It was cancelled at the time when we signed the second agreement.

All right — now up to the 30th of April, how much had you paid to the vendors?
1.5 million dollars.

And by this time you had already learned that Mr. Ives was also a member of
the Syndicate?

Yes.

Now after the 30th of April did anything occur to cause you concern about
the agreement?

Yes.

Yes, what was it?

There were two things — the first one is that the San Imperial shares were
suspended in the market.

Do you remember when it was?

On the 4th of May.

And what was the second thing?

The second thing is that I knew that there was — I discovered that there was
an action concerning the shares that we were to buy.

R. CHING: Another action?

Another action.

How did you discover this?

I was told by my solicitor.

And did you know whose action this was?

Do you mean who the plaintiff was?

Yes.

I only know that it was a party in Malaysia.

Did you see anything in the papers about it?

Yes.

Would you look at document 26 in the bundle — do you recognise it?
Yes.

Was this what you saw — this was a notice published on the 13th of April in
the Morning Post.

I did not see this on the 13th of April but later.

Later — all right this would be after the 30th of April?

Yes.

And did you and Mr. Philip Wong go to see anyone?
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Yes.

Who was this?

Mr. Mclnnis.

The Acting Commissioner for Securities?

Yes.

Now as a result of what you had discovered, what did you do?

I went with my solicitor to see Mr. McInnis to discuss about this.

And apart from that and after that, what did you do?

1 had further discussion with Mr. NG, sir, because he was representing the
syndicate.

What was your discussion about?

It was about the 15 million San Imperial shares registered in the name of
Fermay Company.

Yes, and what was the discussion concerning those shares about?

It was a discussion about whether or not these 15 million shares were free
from encumbrances.

And as a result of those discussions, was any agreement reached?

Yes.

And what was that?

It was agreed that the first agreement should be amended.

And was it amended?

Yes.

Would you look at document 54 in the bundle yellow 1? Is this what you
mean by the amendment?

Yes.

Would you look at clause 2? You see that the sale of the 23 million shares is to
be effected by your having an option to purchase the Fermay shares, is that
right? 2(a)? Will you read that for yourself?

Yes.

And by the transfer of not less than 7 million, not more than 8 million San
Imperial shares.

Yes.

Then would you look at document 55? Do you recognize this as being your
guarantee to David NG of performance of the 12th of May agreement?

Yes.

And would you look at document 56? This is Chapman HO’s guarantee in
favour of Rocky of performance of the 12th of May agreement.

Yes.

Do you know whether Chapman HO was in Hong Kong on the 12th of May?
He was not in Hong Kong.

And do you know when he returned — approximately will do?

At about the end of May.

Was this guarantee important to you?

Yes, very important.

And were you waiting for it?

Yes.

Mr. COE, I don’t know if you are feeling unwell, but you don’t look very
bright; are you all right?

Yes, I am all right.
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Now I want you to look at document 69. This is a receipt dated the 8th of
June from Philip K.H. WONG & Co. in favour of Siu King Cheung for
$1,500,000.

Yes.

Do you remember that?

Yes.

Why did you pay a million five or rather, why did your company pay a million
five on the 8th of June?

Because we were to complete the transaction on the 9th of June.

Yes, and was it completed on the 9th of June?

Yes.

Did you personally attend the completion?

Yes.

Where did the completion take place? At whose office?

In the office of Messrs. Peter Mo & Co.

Did you go alone or did you have Mr. Philip WONG with you?

With Mr. WONG.

And who did you see of the other side at Peter Mo’s office?

Mr. Chapman HO, Mr. David NG, Mr. Melville Ives and there were also three
people on our side.

Directors or?

On our side there were Mr. Philip K.H. Wong, the solicitor, myself and Mr. TAO.
The director?

Yes.

Now would you look at document 71? This is an agreement between yourself
as borrower and David NG as lender.

Yes.

And it recites that David NG has advanced to you 16.2 m.

Yes.

And that you have transferred to David NG 23 million shares in Siu King
Cheung as security.

Yes.

Did the 16.2 m. actually change hands?

No.

Was the security actually transferred?

Yes, they were given to them.

That is the physical certificates.

Yes.

Did you get a receipt for the certificates?

Yes.

Would you look at document 77? This is a receipt signed by Peter Mo & Co.
acknowledging receipt from Philip K.H. WONG & Co. of the 23 million shares.
Yes.

And at 78 there is additionally a receipt from David NG in your favour of the
23 million shares.

Yes.

Can you explain why there were two receipts, Mr. COE, for the same shares?
I gave this receipt, document 78, to Mr. David NG and he signed it. As this
was a very big transaction, we wanted the solicitor for the other side to sign
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as a double security.

And did you receive the San Imperial shares upon the completion?

Yes.

Physically?

Yes.

How many?

8 million shares.

Now would you look at document 75? This is your authorization to David NG
of Bentley Security Co., stockbrokers, to have the 8 million shares registered
in the name of IPC.

Yes.

So in the matter of the registration, you were using David NG as the stockbroker.
Yes.

And indeed the 12th of May agreement ontains in clause 14 which you don’t
have to look at but for the record the provision that the purchaser shall pay
the brokerage of Bentley at the standard rate of % per cent as well as of stamp
duty arising from this transaction.

Yes.

Now IPC Nominees Ltd., why was that used for the purpose of the acquisition
of the shares on the completion date?

Well it is also for the purpose of security.

To avoid speculation?

Yes.

COURT: Mr. Interpreter, would you like to think about the word ‘“‘security’ again?

“for the purpose of security.”

INTERPRETER: “Safe security.”

>o >R

Protection?

Secrecy. (witness speaks in English)

For the avoidance of speculation. Why did you change from Rocky to IPC?
The Rocky Company is under the names of myself and my wife and people
know that I am the chairman of the Siu King Cheung Company, therefore that
would cause the people to know that it was Siu King Cheung who were
acquiring these shares. In order to keep the secrecy, I used the IPC Company
and the directors of the IPC Nominees are my mother and another relative of
mine.

And your mother is Dr. TSANG Tak-fai?

Yes.

COURT: I don’t quite understand, Mr. COE. Why then, if that was the purpose,

> o »

did you not use IPC right from the beginning instead of Rocky?

At that time it did not occur to me that it would turn out in this way.

Sorry. What do you mean by ““turn out in this way™?

At first T thought that it would be good enough for me to use the name of
Rocky in acquiring these shares. As it went on, I discovered that I was unable
to keep the secret.
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So is the short reason that as time went on, you felt that Rocky was not
sufficiently secret.

Yes.

But did you have any added reason for secrecy beyond simply wanting to
prevent speculation?

No.

MR. SWAINE: My Lord, this would be a convenient point.

D.W.4 — James COE — o .f.0.

XN. BY MR. SWAINE — continues:

Q.

A.
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Mr. COE, we were looking at the 9th of June documents. Do you identify at 10
74 the revised finder’s fee undertaking?

Yes.

Now two matters that I must go back to. You had said this morning that at

the time, namely, in March, during the negotiations your assets were not very
much and, of course, you were acting on behalf of Siu King Cheung in
negotiating for the purchase of the San Imperial shares?

Yes.

When you say your assets were not very much, that of course is purely relative.
Yes, it is my personal assets.

When I say ‘“relative’’, to a rich man a million dollars might be not much, to 20
a man of lesser means a million dollars would be a lot.

Yes.

Did you yourself in your own name own shares in Sin King Cheung?

Yes.

And in March how many shares would that be, in your own name?

About 6 million shares.

And if you look at the receipt for the shares signed by David NG at 78, you

will see that the 23 million shares are not shares in your own name.

Right.

So do these exclude the 6 million shares? 30
That’s right.

Harvey Nominees Limited — these are nominees, of course, as the name implies?

Yes.

And for whom did Harvey hold the shares?

For two other companies.

Are these among the 20 odd limited companies you have mentioned this
morning of which you were chairman?

Yes.

And could the same be said of Rockson Limited and Ming Kee Trading Co.
Ltd.? 40
Yes.

Can the same be said of Rockson?

Yes.

And Ming Kee?

No, not Ming Kee, sir.
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The shares in the name of Ming Kee of which there were some 500,000
possibly, for whom were these shares held?

They were shares belonging to Ming Kee Co. itself.

And who controls Ming Kee?

Idid.

COURT: I don’t understand why then you say Ming Kee is not the same as Harvey

A.

and Rockson.

At that time I was not the chairman or even the director of this Ming Kee
Company.

COURT: You controlled the company at the time but you were not the chairman

o>
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nor the director of that company?

Yes.

One other matter that I have to go back to. You had negotiated the amend-
ment of the 30th of April agreement and the final form of it was the
agreement of the 12th of May, do you remember that?

Yes.

Did the 12th of May agreement give you any advantages over the 30th of April
agreement?

Yes.

What were they?

As long as I paid up money for the purchase of the 8 million shares, I
controlled San Imperial company.

How could you control San Imperial at that time with 8 million shares?

We have got proxy and voting right from the vendor about the 15 million
shares.

And you had also the option irrevocable and permanent to purchase the 15
million shares?

Yes.

We come back to the 9th of June and you had deposited 23 million Siu King
Cheung shares with David NG and signed a loan agreement for that sum.

Yes.

What did you expect David NG to do with the agreement and the shares?

I expected that Mr. David NG would borrow some money from the finance
company or the banks with the Siu King Cheung shares.

And given normal conditions, did you expect any problems in a bank lending
16.2 million against 23 million Siu King Cheung shares?

No.

And did David NG report to you on whether he had failed or succeeded?

Yes.

And had he failed or succeeded?

He failed.

And as a result, did you agree to do anything for him?

Yes.

Yes?

I agreed to give him some postdated cheques.
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For how much?

$9 m., that is out of the $12 m.

The $12 m. being the 8 million shares times $1.507

Yes.

And the loan agreement, however, was for $16.2 m.

Yes.

What about the balance?

The other $4 m. was the option fee.

And did you agree to pay postdated cheques for the $4 m.?
Yes.

Now leaving aside the point 2, that still leaves $3 m. out of the $16 m.
Yes.

What about that 3 m.?

That $3 m. was the finder’s fees.

What about it?

We gave Mr. HO an undated cheque for $3 m.

Why undated?

COURT: Just a moment. What do you mean “we gave”?

A.

I meant I.

COURT: All right. Why undated?

oo » OF
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We did not have sufficient funds, sir, and we were not sure about the financing.
Did Mr. HO agree to receive an undated cheque payable at some uncertain
time?

He agreed.

Did you discuss this with him?

Yes.

Do you know why he agreed?

We agreed that this $3 m. was not to be paid right then. It would be paid some
time later.

And that agreement, was it reached — no, sorry, was that agreement reached
as a result of David NG saying he couldn’t obtain a loan from the bank or was
it reached even beforehand?

Before.

And did you give postdated cheques to Mr. David NG?

In what respect?

Yes, you said you agreed to give him postdated cheques for 9 million and for
4 million. Did you give those cheques?

Yes.

Now would you look at document 88 in yellow 1?7 This is David NG to
yourself acknowledging receipt of two lots of postdated cheques totally
respectively $9 m. and $ 4 m.

Yes.

Are these the cheques that you gave Mr. NG?

Yes.

In the mean time what about the 23 million Siu King Cheung shares?
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They were still placed with the vendors. Supreme Court

That is the syndicate? of Hong Kong
Yes High Court
Why?

Because I still haven’t paid up the amount of money to them. Defendant’s

So while that date was still outstanding, your Siu King Cheung shares remained Evidence
deposited with them?

Yes. No. 40
Now the date of that letter is the 25th of June, document 88.

Yes. . . . . James Coe -
Subsequently did Mr. David NG speak to you again about finances? Examination
Yes.

About when?

At the end of June.

Yes, what did he say to you?

He said he needed cash for some purpose.

Did he say what purpose?

Yes.

What was it?

He wanted to buy the San Imperial shares owned by the MAF.
Yes, he wanted to buy meaning he was going to buy or what?
Yes.

Did you understand that he had not already bought the shares?
Yes.

What did you know?

COURT: Yes, what did you know? What is it that you knew?

A.

He said that he was going to buy shares from the MAF —.

COURT: You have said that.

A.

— to make up —.

COURT: Will you answer Mr. Swaine’s question, please?

o
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You see, Mr. COE, you had already got 8 million shares from the syndicate.

Yes.

Did you understand that David NG was going to buy shares additional to those
8 million shares?

No.

Yes, what did you understand, please?

I knew that the MAF shares were included in the 8 million shares.

Did you understand that he had already bought the MAF shares?

At first 1 thought that he had already bought the shares. Later when he said
that he wanted a loan to buy the shares to make it up — the total amount of
shares to me, sir — then I knew that he had not bought those shares.

Now Mr. COE, when one talks or buying, one could mean one has already
bought but not paid for at all or one could mean that one hasn’t bought at
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all and therefore no question of payment arises. What was it in this case?

Between him and me I have paid up the amount to him, sir.

Yes, but on the 9th of June, you say that 8 million shares were delivered
to you.

Yes, may I add something, sir. When I said that those shares had been delivered
to me, I meant to say that the shares were put on top of the desk and I handed
over the shares to Mr. David NG — that is the Bentley Company, sir — for the
purpose of registration.

You did not make a physical check to ascertain there were 8 million shares?
Yes.

Then your understanding from David NG when he spoke to you at the end of
June was your understanding that he hadn’t bought the shares from MAF at
all or was your understanding that he had bought them but not paid for them,
or did you have no understanding whatever?

It can be said that “did not know anything at all.”

Now did he tell you how much he needed?

Yes.

How much?

He wanted to borrow $3,800,000 from me.

Did you agree to lend him the money?

Yes.

Why?

I must do that at that time because I knew that those shares were a part of the
8 million shares.

And did he tell you whether the amount he would need was only $3,800,000,
or that he needed more but he needed only to borrow $3,800,000 from you?
He told me that he actually needed 4.8 million dollars, but he had $1,000,000
himself and he only wanted to borrow 3.8 million dollars from me.

And did he tell you how he had got the one million?

He said that he had a million dollars and I did not ask him how he got that
$1,000,000.

Now you agreed to lend the $3,800,000. Was that to be with or without
interest?

With interest.

At what rate?

1% per month.

And in what form was the — sorry. Was the loan in fact made to Mr. David NG?
Yes.

In what form?

As a loan.

Was it cash or — by what form?

By cheque.

And by whose cheques?

Oceania Land & Finance Co. Ltd.

It’s Oceania Finance & Land Corporation Ltd.?

Yes.

This would be, you say, about the end of June?

Yes.

Oceania we knew to have been a subsidiary of San Imperial. We knew it was.
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I haven’t said when. Oceania we knew to have been a subsidiary of San
Imperial. Now I want you to look at the yellow 4 file and look at document 2
in that file, page 11. Do you identify that as a minute of a resolution of the
directors of Siu King Cheung on the 22nd of June, 19777

Yes.

And it resolves that an agreement between Siu King Cheung and San Imperial
regarding the company purchasing 100% shareholding of Oceania from San
Imperial by the issue of 7,000,000 shares of the company to San Imperial or
its nominees be approved?

Yes.

And the agreement of the 22nd of June is document 3?

Yes.

Why did Siu King Cheung want to purchase Oceania from San Imperial?

It can be said that the San Imperial Company wanted to sell the company to
Siu King Cheung.

Why did Siu King Cheung want to buy it?

Siu King Cheung had advantage in that.

Now on the 9th of June, you had bought the 8 million shares in San Imperial
and you subsequently joined the board of that company, is that right?

Yes.

Were you already a director on the 22nd of June or was that later?

I was already a director.

And you are now Managing Director of San Imperial?

Yes.

Were you Managing Director on the 22nd of June or only later?

I was already the Managing Director.

So you are able to speak for both San Imperial and Siu King Cheung in the
matter of the purchase and sale of Oceania?

Yes.

What was the advantage to San Imperial in selling Oceania to Siu King Cheung?
Perhaps I’ll say something more to explain this.

Yes. Go slowly and give the interpreter time to interpret as you go along.

After I joined the San Imperial as the Managing Director in the middle of June,
I was a businessman, I therefore wanted to see if the company was making
a profit. Of course, if a company makes profit, the shareholders would have
the advantage in it or the shareholders will be benefited. I want to say that
making a profit to me is very important. When I learnt the past records of the
San Imperial Company, especially for the period up till the end of June this
year, actually in this financial year the company would lose a few hundred
thousand dollars, about $600,000.

Just pausing there, we know that a writ was issued against CHOO Kim-san by
San Imperial for 1.6 million dollars.

Yes.

When you speak of a loss, does that include the 1.6 million claim against
CHOO Kim-san?

According to our accounts, it includes 1.3 million dollars instead of 1.6.
According to the accounts, we know that Mr. CHOO Kim-san had taken away
1.3 million dollars from the company. As to the balance of $300,000, we
can’t say that Mr. Choo had also taken away this amount illegally from the
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company.

Perhaps you could just answer this shortly, Mr. Coe, whether the $600,000
loss was arrived at after taking into account the money owing by CHOO
Kim-san.

Yes.

All right. So the books showed a loss of about $600,000 by the end of June?
Yes.

Will you continue?

If the other provisions or loss were added to the amount, it would be more.
I therefore checked, made a search into all the accounts.

Yes?

And 1 discovered that the book value of the Oceania Company was about
$5,000,000 and the only property of the Oceania Company was the Bangkok
Hotel.

Just pausing there, Oceania owned the property, but the hotel, we know it
was under a lease, is that right?

Yes.

Paying a rent?

Yes.

Which you have earlier said you thought was very low?

Yes.

All right.

Therefore as soon as I started to buy the San Imperial shares, I knew that the
value of this property (being the Bangkok Hotel) was more than $7,000,000.
If T sold the Oceania Company to Siu King Cheung, with my standing, I
must be fair to both companies. Therefore, both companies would be
benefited. And I have discussed this with the directors of both companies.
We therefore decided to sell Oceania to Siu King Cheung at $7,000,000. In
this case, before the end of June, the San Imperial Company would have a
capital gain or profit of $2,000,000. As to Siu King Cheung, the company
had obtained an undertaking that the company would make a profit of
$500,000. Therefore I say that this was also advantageous to Siu King Cheung
Company.

How do you get the $500,0007?

If the Siu King Cheung Company was going to sell the Bangkok Hotel for 7.5
million dollars, then Siu King Cheung would make a profit of $500,000.

How when you referred earlier to an undertaking, did you mean the under-
taking that we have already looked at of the 30th of April signed by David
NG whereby he undertook to use his best endeavours to procure a sale of the
Bangkok Hotel property at 7.5 million?

MR. CHING: Which document?

MR. SWAINE: 42.

A.
Q.

Yes.

At the date of that undertaking on the 30th of April, 1977, was it in your
mind that Siu King Cheung would buy the Oceania Company from San
Imperial?
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A.

It never occurred to me until the time I joined the San Imperial Company.

COURT: I haven’t got the question.

MR. SWAINE: My Lord, whether on the 30th of April it was in his mind that

Oceania would be sold to Siu King Cheung, and the answeris . ..

INTERPRETER: “It did not occur to me until I joined San Imperial.”

Q.

A.
Q.

>

o>
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And you have explained that the idea had occurred to you after you had gone
through the books of San Imperial and formed the view that you would do
something which would benefit both companies?

Yes.

Why were you particularly concerned that San Imperial showed a capital gain
or profit for the period up to the end of June? Why were you concerned that
San Imperial showed a profit or capital gain of two million as at the end of
June?

In June I already had a control of the company, that is the San Imperial
Company, and I have already said that it was very important to me whether
the company was making a profit or not.

To what date are the accounts of San Imperial made up?

Monthly, unaudited.

The published accounts, Mr. Coe.

To the end of December last year.

And do you publish interim accounts or only once a year?

That was the interim report at the end of December last year.

For what period?

From the 1st of July to the end of December last year, and the financial year
of the company is from the 1st of July to the 30th of June next year.

So your next report would be when?

We are preparing the report and we hope that that will be published soon.

And it would show what financial period?

From 1st of July last year to 30th of June this year.

I see. And will that report show a healthier financial picture for San Imperial
compared with the previous year?

Yes, I believe so.

Either youknowitor...

Yes, I know.

All right. Look at the agreement itself at document 3, Mr. Coe. It’s still yellow
4. It starts at page 12, and at page 13, clause 3, “The sale and purchase shall
be completed on or before the 30th of June, 1977, do you see that?

Yes.

Paragraph 2, “The consideration for the shares shall be the issue by the
Purchaser to the Vendor or its nominees on completion of the sale and
purchase of 7,000,000 shares of Siu King Cheung of $1.00 each fully paid up
which shall rank pari passu with the existing issued and fully paid up shares
except that they shall not be entitled to any interim dividend payable for
period ending the 30th day of September, 1977. The said shares shall be issued
in manner as follows:— 1,000,000 shall be issued and delivered within 10 days;
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and the remaining 6,000,000 shares shall be issued within 3 months from the
date hereof but subject to Clause 8.” I think you understand that, Mr. Coe.
Yes.

Now the 1,000,000 shares which are to be issued within 10 days, how were
you able to do that?

Fortunately the board of directors of Siu King Cheung Company had a mandate
to issue new shares not more than 10% of the issued shares.

Would you look at document 1, page 1, in the same file? I am sorry. It’s page
10, document 1. Is that the mandate?

Yes.

It’s a mandate given at the annual general meeting of Siu King Cheung on the
5th of November, 19767

Yes.

Why was that mandate given?

In 1975 the stock exchanges in Hong Kong needed to issue new shares . . .

I think we had better start again in bits. It is a very technical point, Mr. Coe.
Take it slowly.

For the convenience of the companies in issuing new shares . . .

Would you find it easier to give this part of your evidence in English, Mr. Coe,
since it is highly technical?

(In English) In 1975 the Federation of the exchanges in Hong Kong . . .

Stock exchanges.

(In English) . . . stock exchanges in Hong Kong, for the convenience of public
companies issuing new shares, a new regulation was given, the result of which
a mandate of 10% of the paid up capital be given to the board of directors by
resolution of an annual general meeting, and after that many public companies
in Hong Kong had taken the advantage of this 10% mandate regulation. And
Siu King Cheung Hing Hip Company Limited had also thought it a very good
thing to have this mandate passed at an annual general meeting just in case
there is any good opportunity that might come up, and this is how we have
this mandate.

In November, on November 5, 1976, was there any idea in your mind at all
that you would be using that mandate to issue shares to San Imperial? On
the 5th of November, 1976, was there any thought in your mind that this
mandate would be used to issue shares to San Imperial?

No, absolutely no.

And it happens that there was a good opportunity in June of this year and
therefore you made use of the mandate?

Yes.

And has a similar mandate been passed this year?

Yes.

We shall look at the minutes shortly, but is that mandate also with a view
to furture good opportunities?

Yes.

What was the issued capital then in November 19767

INTERPRETER: Siu King Cheung?

MR. SWAINE: Siu King Cheung.

— 876 —

10

20

30

40



10

20

30

40

o x>

or OPF P> OPO>» OF

cr kP Oo» Op»

> RPPoPOoPOoP

10 million.

Then going btack to the agreement of the 22nd of June, the provision for the
remaining 6,000,000 shares is subject to clause 8. Would you look at clause
8 now? Now that is Siu King Cheung undertaking that it shall obtain the
approval of the shareholders of Siu King Cheung in general meeting within 3
months from the date of the agreement for the issue of the 6,000,000 shares,
failing which the purchaser shall upon the expiration of the 3 months pay a
cash consideration of $6,000,000 to the vendor in lieu of the 6,000,000 shares.
Yes.

In the event, we shall be looking at the minute. Was the approval of the general
meeting obtained for the 6,000,000 shares?

Yes.

In June of 1977, do you recall what was the market price of Siu King Cheung?
$1 something.

$1 something, and the last dividend payable, you have told us, was about 10¢
plus a one and ten bonus issue.

Yes.

The dividend this year, you have told us, is 13¢ on the issued capital plus the
bonus issue,

Yes.

And your expectation is to pay 13¢ at least next year on the shares including
the 7,000,000 new shares?

Yes.

Now I would like you also to look at document 4, page 18. That is an under-
taking on behalf of Siu King Cheung to San Imperial that upon delivery of
the 6,000,000 shares, the market value of each shall not be less than $1.00.
Yes.

Would you say therefore that San Imperial got good value for the sale of
Oceania to Siu King Cheung?

Yes, very good.

As a matter of record, document 5 is the directors’ resolution exercising the
mandate for the issue of 1,000,000 new shares to San Imperial, is that correct?
Yes.

And document 7, for the record, is the letter of Siu King Cheung’s solicitors
to the Far East Exchange for permission to quote the 1,000,000 new shares.
Yes.

Document 8 is a letter from Siu King Cheung’s solicitors to Far East Exchange
informing the exchange that Siu King Cheung has entered into the agreement
with San Imperial for the purchase of Oceania.

Yes.

There are similar letters at 9 to the Kowloon Exchange.

Yes.

10 to the Hong Kong Exchange.

Yes.

And 11 to the Kam Ngan Exchange.

Yes.

Now at 16, page 34, it’s a valuation report to Siu King Cheung prepared by
Asian Appraisal Hongkong Ltd. of the Bangkok Hotel property.

Yes.
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And they valued the fair market value of that property as at the 22nd of June,
1977 at $7,000,000?

Yes.

Why was this valuation asked for?

In order to be fair.

Well, in the context of the sale and purchase agreement of the 22nd of June or
was it for the purpose of listing?

Both.

Then document 19, page 49, is the notice of an extraordinary general meeting
of Siu King Cheung for the authorized capital to be increased, for the directors
to be authorised to issue 6,000,000 new shares and for the general mandate to
be given to the directors to issue 10% of the issued share capital.

Yes.

And the proposed resolutions were passed as would appear from the document
23, page 54, being an extract from the minutes of that extraordinary general
meeting on the 3rd of August, 19777

Yes.

And without going through each individual document, you have applied for a
obtained from the stock exchanges permission to quote the additional
6,000,000 shares?

Yes.

Having acquired Oceania and its only asset, the Bangkok Hotel property, what
was Siu King Cheung going to do with it — with the property?

After we had bought the Oceania Company, if there was the opportunity, we
would sell the Bangkok Hotel.

And did that opportunity arise?

Yes.

And has the Bangkok Hotel been sold?

Yes.

For how much?

7.4 million dollars.

And did you report this to the Far East Exchange at document 26, page 57
and 587

Yes.

Informing the exchange that in respect of the previous application and their
objection to the valuation report prepared by Asian Appraisal, ‘“‘our client
. . .” — that is Siu King Cheung — “. . . has on the 23rd August 1977 disposed
of the property known as Bangkok Hotel to Madam Agnes Wong Lo So for
the price of 7.4 million” and you annexed a copy of the agreement. This
shows, you say, that the valuation given by Asian Appraisal represents the
true value.

Yes.

Without looking at the correspondence, Far East Exchange was not satisfied
that the property was worth the $7,000,000 valued by Asian Appraisal, is
that correct?

Yes, at first.

And this was in respect of your applying to quote the 6,000,000 new shares?
Yes.

Madam Agnes WONG Lo-so, who is she, Mr. Coe?
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I don’t know her.

But do you know whether she is a woman of property?

I have heard that she was rich.

All right. The conveyance, we know, was completed last month on the 24th
of October in favour of a company called Lawison Textile H.K. Company
Limited.

You mean the property?

Yes. The agreement was to Madam Wong, but the conveyance was eventually
taken in the name of that company.

I only know that the property has been sold, but I don’t know the details and
to whom it was sold.

Were you satisfied with the price?

Yes.

The position then, Mr. Coe, is — and this is so evident — that without the
issue of 7,000,000 Siu King Cheung shares to San Imperial, Siu King Cheung
would not have got Oceania?

Yes.

And it follows it would not have been able to sell the Bangkok Hotel?

Yes, to Siu King Cheung.

All right. We had this digression because it was necessary to bring in Oceania.
And do you remember the starting point was your evidence that you lent
the 3.8 million to David NG by the issue of post-dated cheques from Oceania
to David NG?

Yes.

By then, the 22nd June agreement had already been signed?

Yes.

Did you give instructions to anyone as regards making the 3.8 million available
to David NG?

Yes.

To whom?

My chief accountant.

Yes, what’s his name?

TSANG Chun-tok.

And had you then already decided that the loan would be provided by Oceania
Finance?

Yes.

Did your accountant report to you subsequently as to whether this was feasible
or would present problems?

No. There was no problem, sir.

Did your accountant report to you about the procedure for the making of
these loans?

Yes.

What was that?

The procedure was like this, that the money would be lent by Oceania to Ming
Kee indirect.

Indirect?

Indiretly, and then by Ming Kee to me and to David Ng, sir.

To you and then to David Ng?

By Ming Kee to me and then by me to Mr. David Ng.
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I instruct him, sir.

Why did you instruct him in that way?

At that time the Oceania was a deposit taking company.

Is it still a deposit taking company?

Yes. This is why it should be lent by Oceania to Ming Kee Company Limited
indirect.

Yes, indirect. All right, we will deal with that first. When you say ‘indirect’
what do you mean?

That is to say Oceania Company lent to a third person and then the third
person lent it to Ming Kee.

Yes, one third person or more than one third person?

More than one, sir.

Why was that necessary?

In order to abide by the regulations of the deposit taking company, sir.

What did you understand those regulations to be?

The money lent by a deposit taking company should not be more than twenty
— I’m sorry — to a single party should not be more than 25% of the paid up
capital.

And what was Oceania’s paid up capital at that time?

Five million dollars.

So the maximum it could lend to any one person was one and a quarter million
dollars?

Yes.

Would you look at the bundle of documents which have all been marked 33(a)
in Yellow 4, starting at page . . .

CLERK: Page 66.
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Now we have in the first lot of 33(a) bundles loan documents in respect of a
WONG Luk Bor. Do you see that?

Yes.

The documents, the loan documents, are dated the 27th of June, 1977.

Yes.

Do you know WONG Luk Bor?

I have never seen him before, I don’t know him.

Do you know how his name comes to be on this Memorandum of Deposit?
I instructed my chief accountant to do this and to deal with the matter, and
after that the chief accountant reported back to me, sir.

Now if you would look at the fourth page, page 69, you will see the receipt
of WONG Luk Bor for one and a quarter million dollars.

Yes.

And it contains a request to forward the amount to Ming Kee Trading Company
Yes.

. . . which you have already told the Court is under your control.

Yes.

Then over the page at 70, the securities for the one and a quarter million loan
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are 3,686,000 shares of Howard Land Investment Company Ltd.

Yes.

And whose shares were they?

It was under my control, sir.

Now you don’t actually know WONG Luk Bor but you provided the securities,
the details were left to your chief accountant who reported to you. Would it
be fair to say that WONG Luk-Bor was used here as your nominee?

You can say this, yes.

All right. Would you look at the second batch of 33(a) documents, page 74?
That is a similar Memorandum of Deposit in favour — I'm sorry, in the name
of IP Ping Wai. Again, do you know this name?

No, I have never seen him before.

And is the position the same as in the case of Mr. Wong?

Yes.

He received one million two hundred and fifty thousand dollars which he
requested be forwarded to Ming Kee.

Yes.

And as security there was put up 2,050,000 shares in Siu King Cheung?

Yes.

And whose shares were those?

These shares were also under my control, sir.

The third batch of 33(a) documents: Memorandum of Deposit in the name of
CHAN Tsang-kin. Do you know the name?

Yes.

And who is he?

A friend of my chief accountant.

And he received seven hundred and fifty thousand dollars which he requested
be forwarded to Ming Kee.

Yes.

The security for that loan was a property situated in California as described
in the document which is the sixth page of that batch of 33(a) documents,
page 87.

Yes, a commercial building, sir.

Details of which are given at 87:

“. . . Grand Deed of the property at 11706 Ramona Blvd., El Monte,
California, U.S.A., Grand Deed No. BKD2355PG832.”

Yes,
And whose property is this?
It is my property, sir.
Then the next batch of 33(a) documents: Memorandum of Deposit in the name
of Lai Wai Company. That would be page 91. Do you know that company?
Yes.
Yes, what is it?
A third party which had business transactions with one of my subsidiary
companies, sir.
They received seven hundred and fifty thousand dollars, again requested that
the amount be forwarded to Ming Kee against securities consisting of 12,000
shares in various companies as would appear from page 94.
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COURT: 95.

MR. SWAINE: I'm sorry, my Lord, 95.

A. Yes.

Q. And whose shares are those?

A. These shares were also under my control, sir.

Q. Then the next batch of 33(a) documents — they all bear the same date, the
27th of June — Memorandum of Deposit in the name of S.W. Cheung. Do you
know the name?

A. Yes. I know him: he is the manager of another subsidiary company.

Q. And he received six hundred thousand dollars to be forwarded to Ming Kee. 10

A. Yes,

Q. Against the security of a residential building in California, the details of which

are given in the . . .
INTERPRETER: Page 104.

Q. Page 104, I'm obliged.
A. Yes.
Q. Now then, you have explained why it was necessary to . . .

COURT: Whose building is this?

MR. SWAINE: I'm sorry.

A. Mine, sir. 20
MR. SWAINE: I'm obliged to your Lordship.

Q. You have explained why it was necessary to break up the loan into . . .

COURT: The one . . . (Inaudible)

MR. SWAINE: That comes later, my Lord. It is not one of the 27th of June batch.

Q. Yes. You have explained why it was necessary to break it up into these
smaller loans. Why were all these loans channelled into Ming Kee? You have
explained why it was broken up but why were all these loans channelled
through Ming Kee?

Ming Kee is a company, so it is not right or proper for Oceania to lend money
to me direct. 30
Why is that?

If the company was to lend me the money there was a limit in the amount,
There would be a limit if Oceania lent you the money or anyone of more than
one and a quarter million?

Yes.

So it makes sense why the loan had to be broken up. Why did it go through
Ming Kee instead of to you direct? You say it wasn’t right. Why was it not right?
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COURT: Perhaps a better way of putting it: Why must it go through Ming Kee?

A.

Why couldn’t it go through these nominees to you, rather than to Ming Kee?

If the money came to me direct and 1 was a director of Oceania Company,
sir, amongst the six parties one of them is a man in this group, that is Mr.
Cheung, sir, and the amount borrowed by him plus the amount borrowed
by me would be more than 25%.

I fear that is not an answer. Mr. Coe, as to why it went through Ming Kee
instead of to you direct.

Ming Kee also had an advantage in this by way of receiving interest. The
name of a business, sir. I don’t want myself to have any advantage in this.

MR. SWAINE: My Lord, would this be a convenient time?

Appearances an before.

MR. CHING: My Lord, may I first deal with our equivalent of the invisible man.

My Lord, Mr. Yorke is, as your Lordship sees him, in court, but he is technically
invisible. He has asked me to explain to your Lordship his reason, that he is
still running a high fever and does not wish to infect everybody at this table,
therefore, he is not robed and he is sitting at the back and no discourtecy
to the court is intended.

COURT: Will you please convey from me through you my best regards and I wish

him a speedy recovery.

MR. CHING: Obliged, my Lord.

D.W.4 — James COE — On former oath.

XN. BY MR. SWAINE — continues:

COURT: Before you start, just one point Mr. Coe. You mentioned your chief

accountant, TSANG Chun-tok. He is chief accountant in Siu King Cheung or
Oceania?

A. Siu King Cheung as well as Oceania.

COURT: Yes.

Q. How long has Mr. TSANG been with you?

A. About four years.

Q. You were looking yesterday at the loans from Oceania to the five persons
whose names appear on the various memoranda of deposit — those five loans
totalling 4.6 million dollars. Mr. David NG needed 3.8 million, what about
the other 400 thousand dollars — the other 800 thousand dollars?

A. My accountant was responsible for these accounts, sir, but I cannot recall that
now,

Q. Yes, all right, anyway it was not part of the loan to David NG?
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The last of the 33(a) documents is the batch concerning Siu King Cheung
which is at 108 and the date of that document is the 18th of July, 1977,
wherein Oceania lends to Siu King Cheung 780 thousand dollars to be
forwarded to Ming Kee against certain security?

Yes.

What was that loan for?

I cannot recall everything now, sir, my accountant knows better about these
accounts.

Can you remember whether the money was lent to David NG?

CHING: Really, my Lord, it is possibly the most leading question one could
have.

Very well Mr. Coe, you don’t remember at all?

I know that this amount was lent out by the Oceania.

Would you look at page 112 which sets out securities comprising two million
shares in the Ka Yau Company — whose shares are those?

These shares were under my control.

And looking at these securities, does that enable you to say that the loan was
made at your request?

Yes, I can remember so it is.

Does that now help you to remember to whom te loan was eventually made?
I don’t want you to guess Mr. Coe. If you really cannot remember this your
accountant must tell us.

I am sorry I cannot remember it because there are too many accounts.

How did you yourself personally at any time have an account with Bentley
Securities for the purchase of shares?

Yes.

And when did you start that account?

At about end of June, sir.

COURT: This year?

cr Lrorlo POPLO»

Yes.

And how much was in the account?

At first I gave one million dollars to Bentley for the purchase of shares.

You say ‘at first’ — does that mean it is changed?

Later David NG appeared in court for some cases and therefore he only bought
some shares for me.

When you say some cases — which cases?

The present one.

The present case — do you know how many shares he bought for you?

Over 70 thousand San Imperial shares.

When 1 said your account with Bentley and you said yes, was that your own
personal account for your own benefit or your account for Siu King Cheung?
For Siu King Cheung.

And do you know how much was spent on the purchase of the seventy odd
thousand shares, just roughly?
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Fifty odd thousand dollars.

What about the balance then out of the one million?

He returned seven hundred thousand dollars to me.

What about the balance of two hundred thousand odd?

The balance of two hundred odd thousand dollars was put on account. Out of
the three hundred thousand dollars fifty odd thousand dollars was used for
the purchase of the San Imperial shares.

All right — so we are at the position where you have lent to David NG 3.8
million dollars?

Yes.

And you have already told the court that just prior to that you had given to
David NG post-dated cheques in the sum of 9 million dollars and 4 million
dollars totalling 13 million dollars?

Yes.

We looked at the letter acknowledging receipt of those cheques, you remember,
88 in Yellow 1 — you see there was a total of nine cheques?

Yes.

How did David NG repay the 3.8 million to you?

Yes.

How?

He also gave me post-dated cheques.

And were those cashed?

Yes.

And do you know where David NG got the money from?

I can remember that it should be like this that I have given him the post-dated
cheques, so after he received the money he paid the money back.

From your post-dated cheques?

Yes, that is to say after the post-dated cheques given to him by me were
cashed — he had his post-dated cheques. . .

COURT: So the answer is yes.

Q.

>OPOP OF

Now if you look at the post-dated cheques listed at 88, the first one is for 1.5
million, second for 1.5 million, that makes 3 million; the fourth is 1.5 million,
that makes 4.5 million — do these figures help to jog your memory as to the
amount of repayment made by David NG?

No, sir.

All right. Were the whole of the post-dated cheques set out in that letter
cashed upon or soon after due date?

Yes.

Did you know what David NG did with the money?

I don’t know sir.

Would your accountant be able to tell the court?

Yes, I believe so.

. CHING: I am not challenging — first the witness is being asked not only about

his own affairs but the witness is being asked whether his accountant can tell
us about David NG — where is the value of such an answer to the question?
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MR. SWAINE: My Lord, that remains to be seen.
MR. CHING: Call the accountant and ask him.

Have you paid any interest to David NG — do you know this yourself?

Yes.

For what?

For another loan.

Who lent money to whom?

David NG lent money to me.

Yes. How much did he lend you?

8.5 million dollars. 10
Now Mr. Coe, if you add up the last six cheques at page 88, the top three, that
is the 4th, 5th and 6th cheques add up to 4.5 million, do you see that?

Yes.

And the last three add up to 4 million — that is 8% million?

Yes.

Does that jog your memory as to where David NG got the money from?

CrPLO> LPrLOPOPLOPLO

COURT: Don’t guess.

A. Icannot remember clearly.

Q. Allright — and has this 8.5 million loan been repaid to David NG?

A. All has been repaid. 20
COURT: When?

A. Before the end of October.

COURT: How soon before?

Q. Was it by one payment or more than one payment?
A. Several payments.

COURT: Between what date and what date?

A. In July, August or September — correction in August or September.

COURT: In August or September or August and September?

A. In August and September.

Q. Also in October? 30
A. Icannot remember clearly, sir.

Q. The money borrowed from Oceania on your behalf, has that been repaid?

COURT: Money?

MR. SWAINE: Borrowed from Oceania, my Lord.
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All has been repaid.
Again do you remember when the repayments were made?
Before the end of October.

COURT: Can you be a little more specific?

op
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I cannot remember, sir.
Do you recall if it was one payment or more than one payment?
By several payments.

And do you know if interest was paid to Oceania?

Yes.

And who paid — who repaid the loans and paid interest?
Idid.

Now what about the 23 million Siu King Cheung shares which you had
deposited with David NG as security?

They were returned to me on the 31st of October.

By then were all the accounts clear between yourself and David NG?

Yes, all clear, sir.

Coming back to Oceania, the various shares and .property in California which were
put up as security for the advance made by Oceania — you have told the court
these were on either your properties and securities were under your control?

Yes.

Without these shares and properties would Oceania have made the loans that we
have been looking at?

No.

So on either occasion that you have borrowed money or caused money to be
borrowed you have always put up security?

Yes.

You remember the matter of the finder’s fee for the undated cheque for 3
million which you gave to HO Chapman and Associates — has that cheque
been cashed?

Yes, cashed.

You remember when that was?

I don’t remember.

Was it a month ago or two months ago?

In about October, sir.

In addition to the assets of Siu King Cheung, did Siu King Cheung also have
overdraft facilities from banks?

Yes.

And the subsidiaries of Siu King Cheung, did they also have overdraft
facilities? .

Yes.

Do you recall — may I have a moment’s indulgence while the documents are
being procured — do you recall the extent of the overdraft facilities available
to Siu King Cheung and subsidiaries in October?

About 4 million dollars.

We have the certificates from the banks — these can be put in when we have
found them not to delay the matter further — my Lord, there are two
obstacles — one is the certification of the banks that can be put in at some
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later point, there is also one other matter which relates to some evidence given
by Mr. Coe yesterday. There is a document that I have asked for, which if I
show it to him ought to refresh his memory on a point that I want to clarify
— that document is not yet to hand. If agreeable to my learned friend I will
now conclude my examination-in-chief, subject to the bank certificates plus
this document.

COURT: Is it agreeable to you?

MR. CHING: I don’t mind, my Lord — is the document here?

MR. SWAINE: No, we have got to get it.

MR. CHING: I don’t mind. 10

COURT: Mr. Poon?

MR. POON: I don’t mind.

MR. SWAINE: I have no further questions.

XXN. BY Mr. CHING:

Q.

PP LPLOPL POPLOP» LPOP» LOP

Mr. Coe, I have something wrong with my ear this morning and I cannot tell
how loudly or softly I am talking, so forgive me if I seem to be shouting at

you some time, all right? I notice Mr. Coe that you attended this court off

and on in the early days of the trial, is that right?

Yes.

But you haven’t done so now for some considerable time before giving 20
evidence.

Right.

Was that on the advice of your lawyers?

Yes.

So that it could not be alleged that you have heard the other people giving
evidence, is that right?

Yes.

Which lawyer so advised you?

Mr. Philip K.H. Wong.

That is the gentleman sitting at the back? 30
Sorry, sir — not Mr. Philip K.H. Wong, but a solicitor in Messrs. Philip K.H.
Wong & Co.

Who is the gentleman sitting at the back of the Court?

You mean this one?

Yes.

Mr. TAO Shiu-kan.

Is this the Mr. TAO who you say on occasions was with you when you
discussed certain things with David NG and HO Chapman, is that right?

Yes.

Do you know of any reason why he should have been in court every day? 40
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I don’t know.

He hasn’t been telling you what has been going on?

No.

I see — are you reasonably confident of winning this case — I.P.C. reasonably
confident of winning this case?

100% confidence,

You are 100% confident, I see — that explains why you paid finder’s fee as
late as October this year — the fourth week of this trial, is that right?

I don’t understand this question, sir.

Well we have been told by Mr. Swaine that the finder’s fee was paid, if my
memory serves me correctly, either on the 27th or the 28th of October. This
case started on the 5th of October — on the 10th of October, I am sorry —
24th of October it was paid?

Yes.

I am not asking you what advice your lawyers gave you, but did you pay that
3 million dollars upon your lawyers’ advice?

No, I made my own decision to pay this 3 million dollars finder’s fee. I was
willing to pay this money.

I see, you are — again just yes or no please — you did not consult your lawyers
before paying the finder’s fee?

I did not.

And would I be right in saying that not only are you 100% confident of
winning this case but you have faith in the three persons, Mr. Ives, Mr. HO
Chapman and Mr. David NG who are in the Syndicate — you have faith in
them?

Yes, I believe so.

Does it go further than having faith in them Mr. Coe — have you been acting
in concert with them at any time?

No, never.

It would therefore either be a coincidence or it would be very surprising if I
could show you whereas you have domne certain things or said certain things
which are not accurate, the Syndicate has done the same thing?

Yes, I believe so.

All right — we will come back to that later Mr. Coe. I am a little bit lost at the
moment — I have a document and I don’t know in which bundle it is in — it
is a Declaration of Trust by the shareholders — by I.LF.C. Nominees in favour
of Rocky Enterprises — I wonder if someone could assist me and tell me in
which bundle that document is — has someone a clean copy? Mine is marked
— end of Yellow 2, which document is it please? Has anybody a spare copy —
you have got the original there, I see, ail right. Perhaps this ought to go in —
Mr. Coe would you look at this please. My Lord, I don’t know what has
happened to the copy — I recall my learned friend handing me a copy, I think
at about the time he was opening his case.

COURT: All right while the search is being made, this had better go in as Exhibit?

CLERK: P.23.

MR. CHING: P.23, I am obliged.
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COURT: Perhaps you have photostat copies made — you will carry on in the

meantime.

MR. CHING: I am obliged. Look at that document please Mr. Coe, it is a Declaration

A.

of Trust which says:—

“WE, IPC NOMINEES LIMITED”
gives the address: —

“hereby declare and say as follows:—

1. That the 7,631,000 shares of San Imperial Corporation Ltd.
being proposed to transfer to our company’s name do not belong
to us but to ROCKY ENTERPRISES COMPANY LTD. of 14th
Floor Grand Building, Connaught Road, Central, Hong Kong and
that we hold the said shares as Nominees for the Beneficial Owner.

2. That we further hold the said shares and all dividends and
interest accrued or to accrue upon the same upon trust for the
Beneficial Owner and we agree to transfer, pay and deal with the
said shares and the dividends and interest payable in respect of the
same in such manner as the Beneficial Owner shall from time to
time direct.”

Signed, I think by your mother?
Yes.

COURT: In respect of the 7 million?

MR. CHING: 631. Mr. Coe, is that a genuine document?

e P

crLo» L O

Yes.

And where it refers to the Beneficial Owner you see in paragraph 1, it is
referring to Rocky Enterprises Company Ltd. correct?

Yes.

So your mother, as IPC Nominees, is declaring that IPC Nominees is holding
7,631,000 shares on behalf of the Beneficial Owner, Rocky Enterprises is that
right?

Yes.

Have you any explanation Mr. Coe for its’s being stamped on the 17th of
October whereas it is dated the 15th of June?

I cannot remember it.

You cannot remember — you have told us that TSANG Tak-fai is your mother
and you said the other shareholder and director of IPC is a female relative,

Yes.

Female relative, please correct me if I am wrong, is TSANG Ngai Siu Fong?
Yes.

In what way is she related to you?
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A. My cousin’s wife.

Q. What is the name of your cousin?

A. Mr. TSANG Chun-tok.

Q. Your chief accountant?

A. Yes.

Q. Has he got another name?

A. Abies TSANG — his English name is Abies TSANG’

Q. That is the name of the gentleman whose signature appears on the document
in Yellow File 4, document 33(a), the loans from Oceania to certain people
— I don’t think you need look at all of them Mr. Coe — it is the same man.

A. Yes.

Q. All right, thank you. I want to refer you now Mr. Coe to some of the pleadings

in this case — I shan’t need that any more. Would you look at the pleadings
file — I understand it is known as the pink file, although the cover is blue, page
88 please.

CLERK: Pink 2.

Q. Pink 2, page 88 please — now that I will tell you Mr. Coe, is the Statement
of Claim in this case on the part of LEE Ing Chee and LEE Kon Wah, the
plaintiffs. I would like you to look at the last sentence on paragraph 9, which
you will find on page 88, and this is what Mr. LEE Ing Chee and LEE Kon
Wah are alleging. It says:—

“James Coe formed or caused to be formed Rocky Enterprises
Company Limited hereinafter ROCKY, for the purposes of such
purported purchases”

that is to say purchases of the San Imperial shares, all right?

Yes.

Would you look now at page 152 — that I will tell you is your defence. There
is a sub-paragraph 2 at the top of the page which is in fact sub-paragraph 2 of
paragraph 9, and it says there: —

o>

“It is admitted that Rocky Enterprises Company Ltd. was formed by
James Coe for the purpose of acquiring San Imperial shares from the
Syndicate”

Do you see that?

Yes.

Is that true?

Yes.

Look at page 153 please, the next page, and I want you to look at paragraph
12 of your defence — look at the last sentence please, paragraph 12, and that
says:—

L=LOP

“IPC is a nominee company of Rocky Enterprises Company Ltd.
which is in turn a nominee company of James Coe.”
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Is that accurate?

Yes.

Yes, look now please at page 157 in the same file, that is another part of your
defence — paragraph 30, sub-paragraph 3, bottom of the page. What it says is:—

“IPC was nominee company for Rocky Enterprises Company Ltd.
and the transfer was made to IPC on the direction of Rocky
Enterprises Company 1Ltd., both companies were nominees of James
Coe.”

Do you see that?

Yes.

Is that true or false?

True.

True — all right, thank you, we won’t need the file again. Now Mr. Coe, could
you tell us something about — you have told us a lot about Siu King Cheung,
would you tell us now about Ming Kee — do you hold the controlling interest?
Yes.

Do you hold an outright majority?

Yes, it is under my control.

And the other company that you mentioned — Howard — do you hold the
majority there?

It is in my control.

You have outright control?

Not mine, but it is in my control.

I am not quite sure what you mean — you own certain shares in your own
name?

I don’t have any shares in this company — the shares of this company were
owned by Siu King Cheung Company — sorry subsidiary company of Siu
King Cheung.

I see and because you control Siu King Cheung you control the subsidiary
company, and therefore you control Howard?

Yes.

You swore an affidavit Mr. Coe in High Court Action 2459. You swore an
affidavit — it is in Red File 2, beginning at page 42 — you see that it was filed
— if you look at the back of page 47 you will see it was filed on the 27th of
July, and it was sworn on the 26th of July, all right — would you look at
that affidavit please and you confirm that that is your affidavit. Have a quick
look at it and confirm it is your affidavit.

I believe so.

I think possibly I can help you Mr. Coe — I presume that it is not your
signature. This is just an office copy and somebody has written upon it, but
the original will have your signature, all right?

Yes.

Mr. Coe, you see throughout your pleadings and throughout this affidavit you
have never mentioned that it was not you who were buying San Imperial shares
but Siu King Cheung.

COURT: Pleadings and the affidavit.
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It is true that I did not mention that.

Why was that?

I have told the court that we must keep secret about the dealings.

I see, you deliberately omitted it from the affidavit, is that right?

May I explain?

Could you answer me first?

It did not occur to me at that time.

Why then was it left out of the affidavit — you gave a reason just now, namely
that you had to preserve secrecy or words to that effect — do you resile from
that now?

The affidavit was prepared by my lawyers, as to whether it is right or wrong
I don’t know.

Let us just take it step by step Mr. Coe — when I first asked you the question
why was it omitted you gave the answer — would you give me the exact note?

COURT REPORTER: “I have told the court that we must keep secret about the

o>

A.

dealings.”

Do you wish to withdraw that as a reason for having omitted any mention of
Siu King Cheung in your affidavit?

This has been the truth all the time, that I must preserve the secrecy.

Mr. Coe, we will go into your preservation of secrecy at some later time. Will
you please answer my question — do you wish to withdraw the answer which
you gave?

(Long pause)

COURT: We are waiting for an answer Mr. Coe.

i
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It is true that it did not occur to me at that time.

So you wish to withdraw your answer, yes.

I think now that was a reason why it was omitted in my affidavit, but it never
occurred to me that there are other reasons in law about the omission in the
affidavit. It never occurred to me, sir, at that time.

I’'m sorry. Did you say, Mr. COE, just now (speaks Punti)?

I never knew that there was such an omission about Siu King Cheung in my
affidavit.

If you had known that it was omitted you would put it in?

Yes.

Now you swore this affidavit to be true, did you not?

Yes.

Did you not care what you were swearing to be true?

All the time I knew that this transaction concemed Siu King Cheung, the
Rocky Company and myself up to now.

Will you please answer the question, Mr. COE. It is capable of an answer yes;
it is capable of an answer no. The question is: did you not care whether or not
what you were swearing is true?

Of course, I cared very much, sir.

You cared very much. Can [ therefore assume that you read through your
affidavit before you swore it?
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Yes.

You read through it carefully, you were careful about it, swearing only to the
truth,

Yes.

And how is it that you did not notice that mention of Siu King Cheung had
been omitted?

All the time I thought that Siu King Cheung were buying the shares the same
as I was buying the shares and I very seldom mentioned the name of Rocky
Company to people.

Let me refer you to certain parts of your affidavit. Mr. COE. Look at
paragraph 7. It is at page 43, that is:

“7. TPC Nominees Limited are at present holding the 7,631,000
shares in San Imperial Corporation Limited (hereinafter referred to as
‘the said shares’) the subject of the charging order nisi herein dated
15th July, 1977 as nominees for Rocky Enterprises Company
Limited.”

All right?

Yes.

And look at paragraph 10, at the second last sentence, paragraph 10, and that

said:
“. . . Rocky Enterprises Limited was formed for the purpose of the

acquisition.”

All right? Look at the sentence before that:

“On 30th April, 1977 an agreement was entered into between
Mr. David Ng Pak Shing acting on behalf of Mr. M.E. Ives and
Mr. Ho Chapman and Rocky Enterprises Limited . . .”

You see, throughout your affidavit, you are giving the impression that it is
Rocky that is buying the shares and Rocky, of course, is your nominee
according to your pleadings which you have confirmed to be true.

Yes.

You see, the first time we knew about Siu King Cheung being the purchaswer
was when your coursel opened your case. Do you not think that we were
misled and the court was misled by this failure to mention Siu King Cheung?

I have only told the truth.

COURT: Will you answer the question, please?

Q.

A.

Do you not think that we were misled and the court was misled by your
failure to mention Siu King Cheung?

It never occurred to me, sir.

It never occurred to you. You see, the strange thing is, Mr. COE, neither you
nor Mr. Ives, nor Mr. HO Chapman, nor David NG, seemed to be able to swear
frank and honest affidavits. Are you sure now that you were buying on behalf
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of Siu King Cheung?
It is 100 per cent that from the beginning to the end we were buying shares
for Siu King Cheung Company, absolutely.

COURT: Why don’t you say so in your affidavits and pleadings?

A.

My lawyer knew it very clearly that I was buying shares for Siu King Cheung,
but this is a legal matter, so I have no knowledge of this.

COURT: Mr. COE, (a) it is not a legal matter; (b) you haven’t answered the

Q.

o LOP

o> L LOPLo P

oo Lor

question, but I am not going to press you.

Now Mr. COE, you see, the only document that you have produced showing
that you were buying on behalf of Siu King Cheung or indicated that you were
buying on behalf of Siu King Cheung is document No. 19 in yellow file 1. It is
a resolution of the Board of Siu King Cheung, and even that document was not
given to us until your counsel has opened his case. Now have you any other
document whatsoever to show that you were buying on behalf of Siu King
Cheung?

The accounts in Siu King Cheung Company or in my company can prove that
we have been buying shares for Siu King Cheung all the time.

These particular shares I am talking about.

Yes.

There is no other document except for that one and whatever may be in the
Siu King Cheung accounts, is that right?

There are many documents such as vouchers or the accounts of the Company.
Is there possibly a declaration of trust executed by you and your wife saying
that you are holding Rocky Enterprises on behalf of Siu King Cheung?

I have to ask my lawyer about it first because the things about Rocky
Company were all prepared by my lawyer.

But you must have executed it if there is one. Have you ever executed it, an
instrument of trust in relation to Rocky saying that you and your wife hold
the shares in Rocky on trust for Siu King Cheung?

I believe that there is one, sir.

It hasn’t been disclosed to us, Mr. COE, would you like to get it for us some
time?

I don’t know whether there is one, sir, because everything concerning Rocky
was prepared by my lawyer.

You see, it is strange, you see — let’s suppose that there is no such instrument
of trust — isn’t it rather strange that you should have an instrument of trust
from your mother and your cousin — your cousin’s wife, I'm sorry, in relation
to IPC and yet none in relation to Rocky itself.

It never occurred to me until just now.

Look at Exh. P23 again, will you? Isn’t it strange that the beneficial owner is
Rocky Enterprises and not Siu King Cheung?

This is the first time that is has occurred to me, sir, that Siu King Cheung’s
name does not appear in this document.

Look at the figure of the shares, 7,631,000, document dated 15th of June. I
suppose by the 9th of June, IPC had 8 million shares, did it not?
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Yes.

Why was the figure, 7,631,000 put in instead of 8 million?

I can remember that the balance of 300,000 odd shares had not been
transferred to the company yet, or the registration work was not completed
yet.

But you have just agreed with me that by the 9th of June IPC had 8 million
shares.

Yes, having the shares and having the name registered are two different things.
We had the shares, but they had not been transferred to the company yet.
You see, Mr. COE, one explanation, one explanation that covers everything
in this document is that it was manufactured for the purposes of this litigation.
I deny that.

You see, 7,631,000 is exactly the figure that LEE Ingchee and LEE Kon-wah
inserted in their charging order nisi. That is the figure of the shares that we are
after. Is that a coincidence?

I did not know that until just now, sir.

COURT: It has been in the pleadings all these months. Are you telling us, Mr. COE,

A.

really, are you serious about this: you are telling us that you never knew about
the figure of 7,631,000 until this morning?

I know that the shares of this amount 7,631,000 had been —

COURT: No, Mr. COE.

A.

— registered —

COURT: You know exactly that I am referring to. What I am referring to is that

o>

the two Mr. LEEs, the plaintiffs in this case, in their statements of claim
specifly the figure 7,631,000. Are you telling us that you never knew this
figure until this morning?

I knew the figure, sir, but I did not know that is was so coincident that this
figure was exactly the same as that one.

And if this document P23 was manufactured for the purposes of this trial, it
would also explain, would it not, that it wasn’t stamped until four months and
two days after it is said to have been executed: dated the 15th of June,
stamped the 17th of October.

I don’t know about this document, sir, because this was done by my
accountant.

Now you see, let’s suppose that what you say is true: that at the date of the
declaration of trust, only 7,631,000 shares had been registered in the name of
IPC. Let’s presume that to be true at the moment. Tell the court this, will you:
is there an instrument of trust for an additional 369,000 shares?

I don’t remember, sir.

You don’t remember, Mr. COE. Your mother, your cousin’s wife are the
shareholders and directors. Your cousin is your chief accountant and has been
for four years. An instrument of trust is brought forward in relation to
7,631,000 shares because that was the exact number registered then. You don’t
know if there is a declaration of trust for the rest — for the balance to make
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Now I can remember that at that time the balance of 369,000 shares had not
been registered in the company’s name and they were later registered, sir. As to
whether or not there is a declaration of trust for those shares I don’t know.

COURT: (to interpreter) No, “I can’t remember.”

POPOP> LOPOP

I can’t remember, sir.

Very well. No doubt you will check and if there is one, you will show it to us.
Yes, of course.

And if there is not one, do you agree that document P23 is manufactured for
the purposes of this trial?

I don’t agree because I know nothing about this.

Do you know who the witness, looks like Lena Cheng or Lena Cheung —

Yes.

Who is she?

Another member of the staff in the company.

COURT: Which company?

A.

International Projects Corporation.

COURT: A subsidiary of what?

CrO»

My own company, sir.

Soit wasn’t even witnessed by a solicitor?

Well according to the document here, it is not.

I am now going to read you, Mr. COE, a passage from your evidence-in-chief.
I just want you to listen to it first. You were asked by your consel yesterday,
you said you had very little cash at the time.

COURT: Morning or afternoon?

MR. CHING: 1 think the middle of the morning, my Lord, rather early in the

morning.

COURT: Yes.

Q. You said you had very little cash at the time. “What about assets’ and you
answered, “I want to point out I was not acquiring shares for myself, but for
Siu King Cheung. My assets at that time were not much but Siu King Cheung
had sufficient assets.” And then Mr. Swaine asked you, “‘Siu King Cheung had
sufficient assets for what? and you answered, “Sufficient assets and ability to
carry out the transaction.”

A. Yes.

Q. Do you recall that?

A. Yes.

Q. Was it true?

A. Yes.
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Q. Then Mr. COE, let me ask you this: if Siu King Cheung was buying the shares,
if Siu King Cheung had sufficient assets to buy the shares, if Siu King Cheung
had sufficient ability to buy the shares, why did you have to get loans,
mortgage your own holdings in Siu King Cheung?

A. The properties that were given as securities for shares — (interpreter: sorry) The
23 million shares given as security belonged to Siu King Cheung group, sir.

Q. I see. They were not your shares?

A. They were in my control.

Q. Oh dear, Mr. COE! Here I was all along hearing that it was your personal
shares, the 23 million that had been put up. I was wrong, was I?

A. They were not my shares, but they were in my control, sir.

Q. How were they in your control?

A. These shares belonged to a subsidiary company of Siu King Cheung and I was
the chairman of Siu King Cheung. Therefore I can say that these shares were in
my control.

Q. You see, that is the first time, you see, Mr. COE, in relation to the other shares
for the loans from Oceania Inoticed that you were careful to draw a distinction
between ‘“my shares” on the one hand and ‘‘shares under my control” on the
other hand. Now this is the first time you have told this court that those 23
million Siu King Cheung shares did not in fact belong to you but were only
under your control, do you agree with me?

A. Yes.

COURT: No, no, before he says yes, you had better be careful. You agree that this
is the first time you tell us —

MR. SWAINE: I’'m sorry. I remember the point was raised in examination-in-chief.
I would like the opportunity of my junior checking his note on this. In fact, if
it is desired that Mr. COE leave the room while the note is read out, of course
it would be perfectly all right, but Mr. TANG has taken a note.

(witness leaves court)

MR. TANG: That was, my Lord, at the beginning of the evidencein the afternoon
yesterday. He was asked about two matters. The relevant matter is the question
of his assets and the question of relativity in so far as the amount of —

COURT: Document 78.

MR. TANG: — are concerned and then my learned friend referred to document 78
and in fact just before that he was asked: “Did you in your own name
ownshares in Siu King Cheung?” Answer, “Yes.” Question, “In March how
many shares would that be?” Answer, “About 6 million shares.” “And then if
yvou look at document 78, you will see that 23 million shares are not shares in
your own name.” Answer, ‘“Right.” “Do these shares exclude the 6 million
shares?” Answer, ‘“That is right.” And then “Harvey Nominees Limited is
nominee?” Answer, “Yes.” “For whom did Harvey hold the shares?” Answer,
“For two other companies.” Question, “Are these amongst 28 odd companies
of which you are the chairman?” Answer, “Yes.” “Would the same be said of
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Rockson?” Answer, “Yes.” “Ming Kee?”’ Answer, ‘“No, not Ming Kee.”
Question, “The shares in the name of Ming Kee of which there were some
500,000 possibly, for whom were these shares held?” Answer, “They were
shares belonging to Ming Kee.” “Who controlled Ming Kee?’ Answer, ¢I.”
Then your Lordship asked a question, “Why do you say Ming Kee is different
from Harvey and Rockson?” Answer, “At the time I was not the chairman or
even director.” Your question again, “You controlled the company but not the
chairman or director?”’” Answer, “Yes.”.

COURT: Yes.

10 MR. CHING: Where my learned friend has gone wrong is right at the beginning. The

third question asked after lunch was, “Did you yourself in your own name own
shares in Siu King Cheung?”’ Answer, “Yes.” Question, “In March how many
did you own in your own name?”’ Answer, “About 6 million.” And then
“there was the receipt for the shares signed by David NG at document 78,
23 million shares were not shares in your own name.” My lord, it does not
say that they were not his shares. The whole tenor of the examination-in-chief
is his holding shares in his own name and also holding shares not in his own
name. And my question was — [ put it to him just now “this is the first time
you have told us that those 23 million shares were not your own.”

20 COURT: I think to be perfectly fair to Mr. COE, this portion of the evidence

30

should be explained to him or rather, should be disclosed to him.

MR. CHING: Yes, certainly.

COURT: Yes, very well.

MR. SWAINE: Perhaps to say this, my Lord, I was not at the time making any great

distinction in my own mind between Siu King Cheung and James COE.

COURT: Yes.

(witness enters court)

Q.

Mr. COE, I want to read you some questions and answers yesterday. Your
counsel asked you: did you yourself in your own name own shares in Siu King
Cheung and you said yes. And then you were asked in March how many shares
did you own in your own name. Answer, “About 6 million’’. And then you
were referred to a receipt signed by David NG at document 78, the 23 million
shares, and you counsel said, “Those were not shares in your own name?”’ and
you said, “Right.” Correct?

Yes.

Now let me ask you this: did you mean by that that you did not own those 23
million shares?

They were not my own shares — they were not in my name.

COURT: What?
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They were not my shares.

COURT: No, no, no. Mr. Interpreter, this is a very vital point. ‘I meant that these

shares were not in my own name.” I thought that is what he said.

INTERPRETER: At first yes.

COURT: All right.

INTERPRETER: But later he said, “They were not my shares.”

A.
Q.

> QO

> Ror Proyr

They were not my shares, but they were in my control, sir.

I am not going to take that any further, Mr. COE. Mr. COE, I think you said
earlier this morning — I was asking you about your affidavit. When you
thought about this transaction of buying the shares, Rocky, IPC, Siu King
Cheung and yourself — they all meant the same thing to you, is that right?
Yes, I did this for Siu King Cheung.

You realize, of course, Mr. COE, that Siu King Cheung is a public company.
Yes.

You realize that a company, whether it be public or private, is something quite
different from its shareholders and its directors.

Yes.

But you still say that in your own mind Siu King Cheung, Rocky, IPC and
yourself are all the same thing.

I meant to say that I only wanted people to know that I was buying these
shares and I did not want to disclose to the people that it was Siu King Cheung
who were buying these shares.

Mr. COE, that must be nonsense, mustn’t it? Do you seriously tell this court
that you wanted people to know that it was you buying the shares, you did
not want people to know it was Siu King Cheung buying the shares.

I did not want the people to know that it was Siu King Cheung who were
buying these shares, therefore the only way out is to say that I myself was
buying these shares.

Mr. COE, you told us yesterday that you abandoned the use of Rocky and
used IPC instead so that people would not know that it was you buying the
shares, didn’t you?

Yes, but that was in the latter part, but in the former part, I said that I made
it known to the people that 1 was buying these shares and not Siu King
Cheung. If it was known to the people that Siu King Cheung were buying the
shares it would be bad for the market and bad for the Commissioner for
Security.

I see, so you didn’t even tell Mr. MclInnis the truth?

Yes, I told him that Siu King Cheung wanted to buy these shares and I made it
known to people that it was [ who was buying the shares. He knew that.

MR. CHING: I wonder if the sharthand writer —

COURT REPORTER: “. . . If it was known to the people that Siu King Cheung

were buying the shares it would be bad for the market and bad for the
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Commissioner for Security.”

I suggest to you, Mr. COE, that the use of IPC was only for one purpose. The
use of IPC was so that we — by which I mean the plaintiffs, the lawyers, the
representatives — would be unable to trace the shares.

I don’t agree, sir.

You see, your counsel has told this court that the price of Siu King Cheung
shares throughout the relevant period remained pretty steady, do you agree
with that?

Yes.

But yesterday you said that if it were known that Siu King Cheung were
buying the shares, it would cause speculation on both the Siu King Cheung
shares and the San Imperial shares and the price would go up.

I did not say that the price would go up. I only meant to say that there would
be a fluctuation in the price.

Was there fluctuation in the price?

When do you mean?

AT any relevant time, say, this year, before the end of April.

Not for Siu King Cheung shares.

You see, when you were asked yesterday why you used IPC instead of Rocky,
one of the answers you gave was this: “At first I thought it was good enough
to use the name of Rocky. As it went on, I discovered I was unable to keep
the secret.”

Yes.

If you were unable to keep the secret, why did not the Siu King Cheung shares
fluctuate?

I don’t know whether this secret was disclosed.

But you told this court yesterday, “‘At first I thought it was good enough to
use the name of Rocky. As it went on, I discovered I was unable to keep the
secret.”

I meant to say that if we went on to use the name of Rocky company and we
won’t be able to preserve the secrecy completely.

I suggest to you, Mr. COE, that if there was anything true in your evidence
yesterday, it is this: that you used IPC for the purposes of secrecy to keep the
8 million shares secret from the plaintiffs in this case and that was the only
reason why IPC was used.

I don’t agree. The purpose was to preserve the secrecy from the whole public
and it was not directed to any special parties or special person.

You are a chairman, you say, of all the other three public companies. Why

“do you think that if it were known that it was you buying, people would jump

to the conclusion it would be Siu King Cheung, not Ka Yau and not Ming Kee
— I’'m sorry, I have got it wrong: just Ka Yau and Howard.

Because Howard and Ka Yau were Siu King Cheung‘s subsidiaries.

You do agree, though, do you not, that the fact that shares went into IPC
instead of into Rocky made it much more difficult for the plaintiffs to trace
them or to locate them for that matter?

It never occurred to me. We were to preserve the secrecy from all the public
and it was not meant to the plaintiffs or to keep anything from the plaintiffs.
What did you envisage might happen, Mr. COE, How many private companies
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do you think there might be registered in the Companies Register?

I can’t answer this question, but I believe that there are many many companies.
There was a time, Mr. COE, many years ago, when the South China Morning
Post once every while would publish in the business page new companies. One
would see subscribers always solicitors’ names - that sort of thing, shelf
companies being set up. That doesn’t happen now. Now how do you think it
would have leaded out to the public that you were Rocky? Did you think that
somebody would go up to the Companies Registry and say, ‘I want every
single file you have. Give me every single file you have, and I want to look
through it to see whether there is a company in which Mr. James COE is
involved.” Did you think that would happen?

Of course, in this way they would be very difficult to know it, but if people
knew that 1 was buying shares I used the name of Rocky (Interpreter: sorry)
If people knew that Rocky was buying shares and If they go to the Companies
Registry and ask about the registration of Rocky Company, then they would
find out that I was buying these shares.

How would people find out that Rocky was buying the shares, please?

If T had the shares registered in the name of Rocky Company, then people
would know it immediately.

Mr. COE, how old are you?

Forty-eight.

Please let’s not get childish answers. If you have got the shares and if you have
registered them in the name of Rocky, it wouldn’t matter a tinker’s curse,
would it, if everyone knew that youhad got one. So let’s not have childish
answers. No, no, by the time they were registered, it would mean you would
have the shares. It wouldn’t matter who knew that you have them.

Yes, this is very right, but don’t you forget that the 15 million shares had not
been handed over yet.

And you would have a permanent irrevocable option to buy them, don’t you?
Just yes or no.

Yes.

And you are 100 per cent confident of winning this case, aren’t you, yes or
no? '

Yes, right.

Therefore you are as good as have 23 million shares, yes or no?

Yes.

So let’s not have childish answers. Now how would anyone find out that
Rocky was buying the shares?

If they knew that Rocky was buying these shares, through investigations they
would know that 1 was buying these shares.

And if you would answer my question, we would get on a lot quicker, Mr.
COE. How do you think anyone might find out that Rocky was buying the
shares?

As soon as it was transferred, the news would be disclosed to the people.

We have been through all that, Mr. COE. As soon as it is transferred. It doesn’t
matter who knows. The 15 million are locked in, as far as you were concerned.
Now what on earth are you talking about? How could it have been discovered
that Rocky was buying the shares at any time before transfer took place?
Would your Lordship allow me to explain this?
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minutes, Mr. COE.

If the transaction of 23 million shares was done at one time and if we
announced to the people at the time that we have bought the San Imperial
shares, it would be all right, but the question is that at that time we only had
8 million shares. If we let the public know that we bought the shares at 1.50
cents, then the public would speculate in the shares.

Why should you tell the public how much you paid for them?

I will not tell anyone, but according to the history of the market, this is very
common that this would happen.

Just tell us please if you can.

This is a very serious matter and nothing to do with childish or not.

Just a minute. Just tell us if you will or if you can how on earth anybody was
going to find out that Rocky was buying the shares at any time before
registration.

It happens very often that if a company was buying another company and if
the people in this did not disclose it, the news would always be disclosed to
the public.

So it didn’t matter what name you used, did it? The news was going to leak
out, wasn’t it?

It has. It’s our understanding we must try our best to preserve the secrecy.

All right. Let the court draw its own conclusions, Mr. Coe. Were you seriously
going to buy the rest of the shares from the public?

I had this intention.

Something like 25,000,000 shares from the public you were going to buy?

Yes, this is so-called the open bid.

25,000,000 or thereabouts of shares?

Yes.

You were prepared to pay $1.50?

Yes.

Where would you get $37,800,000 to pay?

This is a very good question. This is the trick in the share market. You
mention about 37.8 million dollars, what is that?

25.2 million shares on the market at $1.50 is $37,800,000, isn’t it?

If you say that whether or not I would have that much cash, the answer is that
I won’t, but if the question is that whether or not I would issue new shares
amounting to that much to acquire the shares — in exchange of the shares, the
answer is that it is possible.

What were you going to do — issue shares in some company at the par value of
$1.50?

This is another trick in the share market. If there is time, I could say
something about it.

Can you please tell me just yes or no — were you going to issue new shares at
the par value of $1.50 in some company?

If Siu King Cheung Company was going to issue new shares, then Siu King
Cheung would have to issue shares in the ratio of 1.5 to 1, that is, 1.5 shares in
exchange of one San Imperial share.

I see.
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And if the price went up to $1.50, then Siu King Cheung would have to issue

shares at the ratio of one to one, that is, one Siu King Cheung share in

exchange of one San Imperial share. And if the price went up to $3, then Siu

King Cheung would have to issue new shares at the ratio of one to two, that is,

one Siu King Cheung share in exchange of two San Imperial shares.

We can all do the mathematics, Mr. Coe. You said yesterday that you formed

the view in March this year that the shares — the value of the shares was more

than $1.70 each for a controlling interest.

Yes.

You told us yesterday you wanted $1.50 put into the contract so that later

you could acquire the rest of the shares from the public at $1.50.

Yes.

In other words, is this the position, you were going to show whoever it may

be, I paid $1.50 for my shares and therefore I'll pay $1.50 for the rest of

them”? Is that right?

Yes.

And you would be saying that to the public, to the stock exchanges, to the

securities commission as chairman of a public company?

Yes, plus $3,000,000 finder’s fee. I must say that.

You were going to tell the world you had paid $3,000,000 finder’s fee? Why

should you do this?

At least I should tell the shareholders of Siu King Cheung.

Never mind about the shareholders of Siu King Cheung. What about the public?

Were you going to tell the public you had paid $3,000,000 finder’s fee? Yes or

no?

We would only tell the shareholders that $1.50 plus $3,000,000 finder’s fee.

You see, Mr. Coe, the fact of the matter is, is it not, that you are not above

telling an untruth if it is for your own advantage?

No.

You inserted a false price in the sale and purchase agreement, you retained the

false price in the replacement agreement, you were going to exhibit that false

price to the public and thereby get the shares for less than what you had paid.

Not necessarily because the public would know that we had also paid the

$3,000,000 finder’s fee because they know how to work it out.

How would they work it out?

If we wanted to buy the 25,000,000 San Imperial shares, there must be a big

independent finance company to advise the San Imperial Company.

I see, and then they would find out about the finder’s fee from your record?

Yes.

And so the public would know that you didn’t pay $1.50 but you paid $1.63?

As you say yourself, they are capable of working it out, aren’t they?

This is a very normal way in the commercial field.

You see, either you were going to lie to the public, or else the whole purpose

of making the price $1.50 together with a finder’s fee of three million was

absolutely defeated, no point in it unless you were going to lie to the public.

1 disagree.

I’ll explain it to you. On the one hand you say “I wanted $1.50 because that’s

the price I would offer”, on the other hand you say the public would find out

about the three million. thev could do their own calculation, they would know
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it’s $1.63. What on earth are you talking about, Mr. Coe?

$1.50 is a figure that can be used as the standard price in the bargain with a
third party about the San Imperial shares. As to how much would be paid for
each San Imperial share, you don’t know. It may be more or it may be less.
You haven’t been really frank with the court, Mr. Coe. In your affidavit, for
instance, was there any mention of a finder’s fee? As I assure you, I have
looked for it and there is not. Do you agree with me?

Yes.

Is it just a coincidence that Mr. DavidNG didn’t mention the finder’s fee
either?

This I don’t know.

Is it just another coincidence again that HO Chapman never mentioned it? I am
talking about their affidavits.

I did not know that they never disclosed that in their affidavits just up to now.
Melville IVES never disclosed it either. We didn’t know about it when we saw
your list of documents and saw something called ‘““finder’s fee”. Is it just a
strange coincidence or have the four of you been acting in concert?

I don’t know whether it was right or wrong to omit that in my affidavit, but
1 can assure you that I have never disscussed with the other three people, that
is, Mr. Ives, Mr. Chapman HO, Mr. David NG, about the omission of the
finder’s fee in their affidavits.

And you are sure, aren’t you, that originally it was going to be 24 odd million
shares, not 23 million, right from the beginning?

Yes.

You see, 24 million shares, to take a round number, at 13¢ per share being the
difference between $1.50 and $1.63, 24 million shares at 13¢ per share comes
to $3,120,000.

Yes. There is a difference, yes.

But 23 million shares at 13¢ is $2,990,000, almost exactly $3,000,000.

Yes.

And you can think of no reason why you didn’t tell the court in your affidavit
about the finder’s fee?

It’s true that it never occurred to me up to just now.

You are the chairman of three public companies, 28 private companies.

MR. CHING: My Lord, that would be a convenient moment.

D.W4 — James COE — O.F.O.

XXN. BY MR. CHING: (continues)

CrLo» R

Mr. Coe, over the luncheon adjournment, have you been able to discover any
trust instrument concerning 369,000 shares?

Yes.

Can I have it please?

I have asked them to deliver it here.

I see. All right, then we’ll have to wait for it. While we are on the subject of
documentation, could you tell us this — you entered into certain loan
agreements with Mr. David NG, for instance, document 38, I think, is the most
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convenient one in yellow file 1. Would you look at that please? The burden of
that document is that the Siu King Cheung shares shall be used as security and
that you will pay 1% commission on loan. All right? Yellow file 1, document
38. Do you agree that 23 million Siu King Cheung shares were going to be used
as security for a loan and you were going to pay 1% commission.

Yes.

That’s the burden of the document.

Yes.

First, therefore, since you say that these shares were not yours, did you have a
board resolution authorizing you to pledge the shares of Siu King Cheung?

No.

Did you have a board resolution authorizing you to pay 1% commission?

No, it was not mentioned.

Mr. Coe, here you are using monies belonging to the public, aren’t you? You
have taken it upon yourself to do so without a board resolution?

I was doing that for the company.

If you were doing that for the company and if the documents were genuine,
one would expect to find a board resolution, especially from somebody who is
chairman of three public companies and 28 private companies, wouldn’t one?
Siu King Cheung had authorized me in doing things.

COURT: “Gave me full power” . ..

A.

>

o>

Q
A.
Q.

. . . full authority to do things for the company though I did not notice the
details. As long as I did it well for the company, that would be all right.

You are referring to the resolution which is document 19, is that right? Yellow
1, document 19.

Yes.

All that says is to authorize you to negotiate the purchase of controlling shares.
It doesn’t authorize you to pledge the company’s property, it doesn’t authorize
you to give the 1% commission, does it?

When the company gave me full authority to do this, as long as I could buy
the shares, it doesn’t matter how I did it. As long as I bought the shares, it
doesn’t matter how I did it and I did it upon my own conscience.

Look at document 19. Where are the words “fully authorize’?

I was authorized by the company to carry out this.

All right. We will turn to something else now, Mr. Coe. I would like to read to
you a passage from one of David NG’s affidavits. You will find it in red file 2.
The passage I want is on page 52, paragraph 17. For the sake of your
information, I will tell you that that affidavit was both sworn and filed on the
27th of July this year. This is what paragraph 17 says, ‘I refer now to the
agreement of 30th April 1977 with Rocky Enterprises Limited. By the terms of
that agreement completion was to take place on the day following the then
next annual general meeting of San Imperial. The annual general meeting was
scheduled to and did take place on 30th May 1977. Before that date, however,
Rocky Enterprises Limited become uneasy over the proceedings affecting the
15 million shares. At their request an agreement dated 12th May 1977 was
entered into in substitution for the agreement of 30th April 1977.” And he
exhibits a copy. He says, “By the terms of the agreement, a transfer of
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between 7 and 8 million shares was to be made first for $1.5 each and an
irrevocable and permanent option was granted to Rocky Enterprises Limited
for the 15 million shares (alternatively for the entire Fermay shares) for $4
million. I caused 8 million shares in San Imperial to be transferred to IPC
Nominees Limited which was nominated by Rocky Enterprises Limited to take
the transfer.”” And this is the passage I want you to take particular note of: “In
return I have received 8 cheques each for $1,500,000 from Rocky Enterprises
Limited. The first two of these have been cleared, the third is in the course of
being cleared and the balance will be presented for payment on their respective
due dates. The Option fee has been paid to and by means of three post dated
cheques.” You see what he says there, 8 cheques for 1% million each and the
option fee by means of three post dated cheques all right? Do you see that?
Yes.

Now curiously — look at your own affidavit in the same file. Look at page 44,
your affidavit filed on exactly the same day, sworn one day before David NG.
Page 44, paragraph 13. This is what you say in paragraph 13: ‘“Pursuant to the
agreement of 12th May, 1977, Rocky Enterprises have given 8 cheques each for
$1.5 million to Mr. David Ng Pak Shing. They are as follows .. .” — and you
you listed the dates. “The first 4 cheques have been cleared. The rest would be
presented and cleared as they fall due.” Paragraph 14: “As for the option fee
of $4 million, this has been paid by 3 post-dated cheques for the amounts of
$1.5 million, $1.5 million and $1 million respectively, post-dated . . . > etc.
All right?

Yes.

Now you see the dates from the cheques which you list in paragraph 13, if you
count them, you will find there are only 7, not 8.

Yes, I see it. Do you want me to explain this?

I imagine one of them has been left out, 27th of July, is that right?

This was prepared by my lawyer. I did not notice that until later. I only know
that one of them is omitted here, but I don’t know the date of that.

The point is, you both say 8 cheques and then 3 more cheques for the option.
Yes, I did say this.

Look at document 88 please, yellow file 1. Now there are only nine cheques
on that document and one of them, the third one, is the 27th of July which
has been omitted from paragraph 13 of your affidavit.

Yes.

As a matter of fact, on the 27th of July how many cheques had been cleared?
I can’t remember.

Well, according to your counsel, the first three cheques on document 88 had
been cleared on the 27th. So that’s three we know about?

Yes.

And if you look back at paragraph 13 of your affidavit, the two cheques for
29th April and 8th of July, they must have been cleared by then?

Yes, they should be.

You say in your affidavit, ‘““The first 4 cheques have been cleared.” Is that just
a mistake? You see, what puzzles me is, you say ‘‘the first 4 cheques have been
cleared” whereas in fact five had been cleared. Then you crossed out ‘‘the third
is in the course of being cleared” which would indicate that you should have
said “the first two cheques have been cleared”.
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It may be so, but I can’t remember.

It may be so, but you can’t remember. You see, curiously enough , if that was
a mistake and should have been the first two cheques, David NG has made
exactly the same mistake. Is that just a coincidence?

I know nothing about David NG.

. SWAINE: “I know even less about David NG.”

I know even less. About my affidavit here, I can’t remember it clearly now.
This is why I don’t know the things about David NG.

All right, go back to document 88 please. The total amount of money on
document 88 is 13 million, all right?

Yes.

You had already received how much by the 25th of June? I am sorry. You had
already paid how much by the 25th of June?

You mean paid before that?

Yes. Three million, is that right?

Yes.

So by the time all these cheques were cleared, then you would have paid
16 million?

Yes.

All right. We will move on to something else for the moment, Mr. Coe. The
loans taken from Oceania, Mr. Coe, were all really taken by you, were they
not, the 4.6 million dollars?

On the face of it, yes.

What do you mean on the face of it?

My name was used for the loans from the Oceania.

No, it hasn’t. You had six other people’s names but never your own, but you
were in fact the borrower.

Yes. I said that on the face of it, yes, because I was doing this for the Siu King
Cheung Company for the whole matter.

But you were the person who put up the securities?

Yes.

They were your personal securities?

Yes.

And if something had happened, say, to Mr. WONG Luk-bor, you would have
had to reimburse Oceania for WONG Luk-bor?

Yes. In the past four years I did things for the company with my whole heart.
So in one sense you were the real borrower, in another sense you were the
guarantor of the nominal borrower?

Yes.

And at that time, 22nd of June — 27th of June, had you taken over Oceania
yet?

Yes.

Deposit-taking company?

Yes.

And when you say you had taken it over, you mean Siu King Cheung had
taken it over?

Yes.
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And because you personally were in control of Siu King Cheung, you were also
therefore in control of Oceania?

Yes.

Were you in fact a director on the 27th of June?

INTERPRETER: Of . . . ?

MR.

A.

MR.

Cpr Op

o>

CHING: Of Oceania.

After I had done everything I handed all the matters to the solicitors. I believe
s0.

All right. You don’t know when you were formally appointed a director?

I believe so because whenever we bought some campanies, we always field
Form X on the same day.

I am going to read to you now a passage in your evidence yesterday afternoon.

CHING: It must have been about 4 o’clock, my Lord. On average I take about
five minutes a page, the fifth last page.

You were telling the court about procedure for making the loans and what
your Chief Accountant had told you and what you had instructed him to do,
do you remember?

Yes.

You were asked by your counsel, “Why did you instruct him in that way?”
“Answer: At that time Oceania was a deposit-taking company. It still is. This is
why it should be lent by Oceania to Ming Kee indirectly.” “What do you mean
by indirectly?” “Answer: Oceania lent to a third person, then the third person
lent to Ming Kee. There was more than one third person.” “Question: Why was
that necessary?” ‘“Answer: To abide by the regulations of deposit-taking
companies.” “Question: What did you understand the regulations to be?”
“Answer: The money lent by a deposit-taking company to a single party should
not be more than 25% of the paid-up capital.” Do you recall that?

Yes.

So you knew on the 27th of June this year that a deposit-taking company
could not lend more than 25% of its paid-up capital to a single person?

Yes.

Let me tell you exactly what the section says. Section 22 of Cap. 328, Deposit-
Taking Companies Ordinance. “22. (1) A registered deposit-taking company
shall not grant or permit to be outstanding to any one person, firm,
corporation or company, or to any group of companies or persons which such
person, firm, corporation or company is able to control or influence, any
advances, loans or credit facilities, including irrevocable documentary letters of
credit to the extent to which they are not covered by marginal cash deposits,
or give any financial guarantees or incur any other liabilities on their behalf to
an aggregate amount of such advances, loans, facilities, guarantees or liabilities
in excess of 25 per cent of the paid-up capital and reserves of the registered
deposit-taking company.” That is perfectly clear, isn’t it, Mr. Coe? '

Yes.

You can’t lend more than 25% to any one person, correct?
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Yes.

You can’t lend more than 25% to any group of persons controlled or
influenced by any one person, correct?

Yes.

Look at subsection (3) on the next page. “Any registered deposit-taking
company that contravenes subsection (1) shall be guilty of an offence and shall
— (a) in the case of a continuing offence, be liable on conviction upon
indictment to a fine of $2,000 for every day during which the offence
continues; and (b) in the case of an offence which is not a continuing offence,
be liable on conviction upon indictment to a fine of $50,000.” You see that?
Yes.

So what you did was to cause Oceania commit a criminal offence? Do you
want to answer that?

I don’t agree.

You don’t agree. Why? Why don’t you agree?

I knew at that time that I did not do anything wrong.

Why?

And I knew that there was such a regulation that one could not lend to a
person or a body more than 25%.

Yes?

Therefore when I told my chief accountant to be responsible for the whole
matter, I asked him to abide by the law.

Yes?

And after he did it there was a report.

Now Mr. Coe, I am not interested . . .

.. . And I asked him if that was correct and he said that that was correct.

I am not interested in your chief accountant’s view of the law. You have just
agreed with me the section is clear, you can’t lend to a group of persons which
such person or company is able to control or influence.

Yes, right.

You say that you or your accountant were unable to control or influence
these six people who used their names to get the loans?

SWAINE: Maybe at this point the witness ought to be warned that he need
not give incriminating evidence.

COURT: Possibly the warning should come from me. Would you, Mr. Interpreter,

give him the usual warning that he is not obliged to answer any question which
might incriminate himself?

(Interpreter complies)

Q.

o »

Do you wish to answer? The question I ask you, Mr. Coe, is this: do you say
that the six persons who allowed their names to be used could not be
influenced or controlled by you or your chief accountant?

I don’t know.

You don’t know? You put up securities including one commercial building in
America, one residential building in America, you put up millions of shares of
your own property. You don’t know whether you or your accountant could
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have controlled these six people?

I discussed this with my accountant at that time.

Do you say — yes or no, please — that you don’t know whether or not you

or your chief accountant could control these six people?

I asked him about it and he said no, he did not control those six people.

Mr. Coe, please don’t be childish again. You do understand the question. Do

you say that you do not know whether or not you or your chief accountant

could have controlled those six people who allowed their names to be used

against securities provided by you? Do you say that seriously to this court?

A. I felt that T could control them, but my chief accountant said that since he had
arranged for everything . . .

or or

INTERPRETER: May I clarify this from the witness? What he said means the chief
accountant was not controlling those six people.

COURT: Mr. Interpreter, are you able to translate what the witness says or not?
Whether it makes sense or not is another matter, are you able to translate this
point?

INTERPRETER: Yes.

COURT: Perhaps you will translate it first. “I felt I could control them, but my
chief accountant said since he had clarified . .. ”

INTERPRETER: “ . . . since he had made arrangements for everything, he was not
controlling those six people.”

That really is childish, Mr. Coe. Look at yellow file 4, page 66.

I deny that. I don’t think it’s childish.

Very well. You don’t think so, I'll prove it to you. Yellow file 4, page 66. Just
take this an an example, Mr. Coe. Page 66, document 33A, page 66.

oo

=
=

. CHING: The first of the 33A my Lord.

Do you see the name WONG Luk-bor? We are told he is an employee of David
NG. This is WONG Luk-bor, this is an employee of David NG, all right?

At that time I did not know that.

The document which he signed, the singature on page 68, the 27th of June, all
right?

Yes.

You look at page 69, that is a letter signed by WONG Luk-bor, also dated the
27th of June.

Yes.

And the second paragraph instructs Oceania to forward the money to Ming
Kee, all right?

Yes.

If you were — if you or your chief accountant were unable to influence or
control WONG Luk-bor, why should he apply for this loan?

About this question I argued with my chief accountant for a long time.
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Q.
A.

Just answer my question. I am not concerned with what your chief accountant
told you, I am not concerned with whether you argued with him or had a
stand-up, knock-down, drag-out fight with him, all right? Why do you think
WONG Luk-bor signed this application — signature on page 68 — unless you
and/or your chief accountant were able to influence or control him?

SWAINE: There might be a difference of language here. The witness has said,
my Lord, that he felt he could control or influence these six persons. As
regards the chief accountant, he said he was not controlling them. The
question, as I understand it, is directed towards whether he or his chief
accountant could. We heard Mr. Coe say he could. As to the accountant, he
said he did not. Whether he could or not, of course, hasn’t been elicited.

Could you, Mr. Coe, you personally, control these six people?

I believe that I could control some of them, but two of them I was unable to
control.

COURT: Let us be quite clear about this. You believe or you believed?

cPr LOPOoPLo »

I believed that I could control some of those people. There were two of them I
was unable to control.

The two you couldn’t control were Mr. WONG Luk Bor and Mr. IP Ping Wai?
Yes.

Did you not, in fact, control all six of them?

You mean I myself?

Either you yourself or through your servant or your agent or whatever else you
like.

At that time actually I did not know those two people.

Answer my question,

COURT: Would you kindly answer the question? I have had to ask you to answer

A.
Q.

o>

o>

A.

MR.

the question on more than one occasion already, Mr. Coe.

Yes.

Yes. So we’ve wasted about twenty minutes getting back to exactly whether
we started, Mr. Coe. Indeed, you said in evidence-in-chief, in answer to'your
own counsel, that WONG Luk Bor was acting as your nominee, didn’t you?
Yes.

If you wish I'll read you the exact passage. All right? No question about
whether or not you could control them or could control some of them; there
was no question about whether or not you did control them, is there? Right?
Right.

So you, as chairman of a public company, deliberately flouted section 22 of
the Deposit-taking Companies Ordinance and thereby caused the company to
commit a serious offence. Correct?

I disagree, sir.

SWAINE: I was going to say he ought to be warned, but he disagrees.

COURT: I think he has already been warned, hasn’t he?
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MR. SWAINE: I'm not sure if he understands, my Lord, the procedure wherein he is
not obliged to answer on the grounds of incimination.

COURT: Yes, I know, but I have warned him. It doesn’t mean that every time a
question is put I have to give the same warning on the same matter.

MR. SWAINE: No, my Lord, but I am just uneasy in my mind whether he has
really understood the implication of questions such as these and the warning
that the Court does give in these circumstances.

Why do you say you disagree with me?

Well, at that time I did not feel that I have done anything wrong.

What about now? Do you feel as if you have done anything wrong now that it
has been explained to you?

I don’t know because we have such experience before, sir, as people in the
finance company, sir.

> OP»Ro

COURT: Yes, I think here I must warn you, Mr. Coe. It is one thing giving
incriminating answers to one incident; you are not obliged to give incriminating
answers to other acts as well.

Q. Mr. Coe, all this happened because you instructed your chief accountant to do
it this way, is that right?

A. No, I'm not going to answer this question.
Q. You are not going to answer me. Very well, that’s your privilege. Let me just
remind you what you said in-chief, shall I? You were asked by your counsel:
“  Did the accountant report to you subsequently as to whether if
was feasible or whether it would cause problems?
A. No.
Q. Did the accountant report to you about the procedure for
making loans?
A. Yes. Oceania lent money to Ming Kee indirectly and then by
Ming Kee to me and then by me to David Ng.”
You were asked by my Lord:
“ Is that what the chief accountant told you?
A. No, I instructed him.”
Do you recall saying that?
A. When I said, “I instructed him to do this” I meant to say that I instructed him
to carry out this.
Q. Yes.
A. 1 did not mean that I instructed him to look for this and that.
Q. You mean you didn’t tell him which particular people to get, is that right?
A. T said to him that he could do whatever he liked but it must be lawful, sir, and
after he had done that he must give me a report.
Q. Al right, let’s cut it short. You instructed him. You knew about the
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regulations concerning Deposit-taking Companies?

Yes.

It is quite clear, Mr. Coe, that as chairman of a public company you
deliberately flouted the provisions of section 22 of the Deposit-taking
Companies Ordinance and thereby caused that company to commit serious
offences.

I don’t think so, sir, I don’t think I have done wrong.

You don’t think so, you do not think you have done wrong. Will you please
look at section 31 now. (To Interpreter) I think you put it in the back of the
file, Mr. Interpreter, you put it in the WONG Luk Bor documents. I am
looking at the Ordinance, Mr. Interpreter, section 31, you had it just now.
Section 31, sub-section (1):

“Where an offence under this Ordinance committed by a company
is proved to have been committed with the consent or connivance of,
or to be attributable to any neglect on the part of, any director,
manager, secretary or other officer of the company or any person
who was purporting to act in any such capacity, he as well as the
company, shall be guilty of the offence and shall be liable to be
proceeded against and punished accordingly.”

Sub-section (2):

“For the purposes of this section, a person is deemed to be a director
of a company if he occupied the position of a director, whatever the
title of his office, or is a person in accordance with whose directions
or instructions the directors of the company or any of them act; but
a person shall not, by reason only that the directors of a company
act on advice given by him in a professional capacity, be taken to be
a person in accordance with whose directions or instructions those
directors act.”

What that means, Mr. Coe, is that if you were a director and if you caused
something to be done, you also would be guilty. Do you understand that? Also
even if you were not a director but if you had effective control and you caused
something wrong to be done, you also would be personally liable, and if you
were a person, whether you were a director or in control or holding the
majority shares and you allowed something to happen by your neglect, you are
still liable. Do you understand that? Do you understand that?

Yes.

Do you still feel that you haven’t done anything wrong, or do you not wish to
answer?

COURT: Yes, I want to give you the same warning . . .

I'm not going to answer this question.

You are not going to answer. Well, I will just formally put it to you, Mr. Coe,
you knew full well at all times that Oceania was committing a serious offence,
that you were committing a serious offence, and that you did so deliberately
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for the purposes of your own private gain.

I don’t agree, sir.

You don’t agree. Of course, if these proceedings had never come about nobody
would ever have known, would they, about any possible offences? Is that right?
I don’t know how to answer.

Let me put it this way: As a deposit-taking company you have to make various
reports to the Commissioner, don’t you?

Yes.

And in the report would you have told him, “Oh, by the way, these six people
are all my nominees whom I control”? Would you have told him that?

I have never prepared such reports.

No. Think about it now. Has a report gone in since you took over Oceania?
No, not yet.

Well, what do you intend to do now, Mr. Coe? Do you intend to tell your
employee who draws up the report to tell the Commissioner this is what you
have done? Before you answer I should warn you it is an offence under
another part of the Ordinance to give a false report. Now do you want to
answer? Do you want to answer?

No.

You don’t want to answer. Why did you buy Oceania?

There are two or three reasons.

Yes. Give them to us, please.

Well, I can say that the main reason is this, that I never had the intention of
selling Oceania until the middle of June when I joined the board of San
Imperial.

So I would be wrong, would I, Mr. Coe, in thinking that some time before
that, oh, say April, May, perhaps March, I would be wrong in thinking that at
any time before June you had told Mr. Ives, “Oceania must be sold”?

They are two different things, sir. If I did, sir, it must be about the Bangkok
Hotel, sir.

I see.

COURT: You were saying?

A. There was no such thing, sir. After I joined the San Imperial Company I
examined the accounts and found that in the financial year ending June this
year, sir, there was a loss.

COURT: Yes.

Q. A loss by whom? Oceania or the San Imperial group?

A. San Imperial.

Q. Yes, carry on.

A. As a business man, sir, I hoped that this company could make a profit.

COURT: We know that, ves.

A.
Q.

Therefore I discussed with the directors of the two companies.
Yes.
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COURT: Which two companies?

A.

The directors of the Siu King Cheung and the San Imperial, sir. Once it was
sold there would be a profit. This is the main reason, sir.
Any other reasons?

. SWAINE: Profit for whom?

A profit for San Imperial, sir, amounting to two million dollars.

Any other reasons?

If the transaction was successful there would be seven million new shares from Siu
King Cheung to San Imperial, sir. If the dividend was 13 cents per annum then
the company would have quite good income, sir.

How much a year is the income of 13 cents?

Nine hundred and ten thousand dollars.

COURT: For San Imperial?

A.

FOP POPO POP» L POP» L POPRO

Yes, sir, and at that time Oceania had about three hundred thousand dollars
to four hundred thousand dollars income per annum, sir, but I can’t remember
clearly.

Had what?

Three hundred thousand dollars to four hundred thousand dollars income.
Income, yes.

If the transaction was successful it would be good, very good, for the San
Imperial Company.

Tell me, Mr. Coe, do you know whether it’s difficult to get permission to carry
on business as a deposit-taking company?

Well, I think it’s not really very difficult, sir.

You really think that, Mr, Coe? You really think that?

Yes. Well, I had a private finance company by myself at that time. I could do that
but I didn’t do it.

Did the San Imperial group have any other deposit-taking company apart from
Oceania?

No, that was the only one.

So you divested the group of it’s only deposit-taking company, correct?

At the time when I had such an idea I did not know that the Oceania Company
was a deposit-taking company. At that time it was in June, sir,

But by the time you sold it you knew it was a deposit-taking company?

Yes.

All right. So you knowingly divested San Imperial of it’s only deposit-taking
company?

After it was sold I learnt about it.

And thereafter you behaved in such a way as to jeopardise it’s licence.

Well, I did not know that there would be such trouble, sir. If I did I would not
have caused Oceania to lend money to David Ng through me.

COURT: Through the nominees through you.
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A. Through my nominees, sir, to David Ng.

COURT: Yes.

A. Well, I could just did it very simply, that I got the money from the Hong Kong
Estates and lend it to David Ng direct. Last week I have talked with my
chief accountant as well as my accountant — auditor, sorry — my chief
accountant and my auditors that the deposit-taking licence should be cancelled,
we don’t want it any more.

Q. I see. So having obtained Oceania you sold off the Bangkok Hotel and you
are going to get rid of the licence, and Oceania therefore will have nothing at
all. Right?

A. The Oceania Company still has the assets amounting to seven point four million
dollars.

Q. Yes. but nothing else.

MR. SWAINE: Cash?

A. Yes, cash.

Q. Isn’t it clear, Mr. Coe, that you took over Oceania for one purpose and one
purpose alone, and that was to utilise the money said to be owed by N.A.F.
Investments to Oceania and thereby to pay or appear to pay for the shares
coming from M.A.F. Corporation? Wasn’t that the only reason?

A. My first intention was that if San Imperial sold it out, San Imperial would make a
profit. This is the most important reason, sir.

Q. So San Imperial would make a profit, but as you have so rightly said this morning,
you had an undertaking from David Ng that he would use his best endeavours to
sell the Bangkok Hotel for seven point four million. Wasn’t that right? — or seven
point five, whatever the figure was.

A. At that time I did not believe that the actual value of the Bangkok Hotel
would be that much.

Q. Come, come,

A. But I thought that the value of the hotel was more or less about that, but I
wanted to make it surer.

Q. How would selling the whole company to Siu King Cheung make the price for
the Bangkok Hotel be any surer?

MR. SWAINE: He is talking about the undertaking.

Q. You are making the undertaking surer?

A. Surer about the price mentioned or the value in the undertaking, sir.

Q. How would transferring Oceania and its assets to Siu King Cheung make the
price in the undertaking or otherwise any surer?

A. They are two different things, sir. San Imperial’s selling Oceania had nothing to
do with this at all.

Q. Had nothing to do with the undertaking at all?

A. That’s right.

Q. You see, if San Imperial had sold the hotel itself, instead of getting seven million
it would have had seven and a half or seven point four million. Right?

A. Yes. —917 —
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So?

You can say that. At that time we did not know how much the hotel
could be sold for.

But as it turns out San Imperial has suffered to the extent of half a
million dollars. Right?

I think you can’t say it in this way because I have already said that San
Imperial Company would get seven million new shares from Siu King
Cheung, and I have already mentioned about its profit.

And, Mr. Coe, if they had sold it for seven and a half million they could have
bought seven and a half million new shares in Siu King Cheung, couldn’t they?
Whichever way you slice it they have lost have a million dollars.

No, they couldn’t.

They couldn’t.

Well, I can assure you that they could not buy the shares. This is according
to my experience, sir.

I see. You say that the undertaking had nothing to do with it; nothing to
do with selling the hotel?

They are two different things.

I am now going to read you what you said yesterday about it.

“Q. Oceania owned the property but the hotel was under lease?
A. Yes. There was rental; it was very low. Therefore as soon as I
started to buy San Imperial shares I knew the value of this
property was more than seven million dollars. If I sold Oceania
to Siu King Cheung, with my standing I must be fair to both
companies, therefore both companies would be benefited,
and I have discussed this with the directors of both companies.
We therefore decided to sell Oceania to Siu King Cheung
at seven million dollars, In this case before the end of June
San Imperial would have capital gain or profit of two million
dollars. As to Siu King Cheung the company had obtained an
undertaking that the company would make a profit of half a
million dollars, therefore I say that this was also advantageous to
Siu King Cheung.
How did you get the half a million?
If Siu King Cheung Company was going to sell Bangkok
Hotel for seven point five million then Siu King Cheung would
make a profit of five hundred thousand.
Q. You refer to an undertaking. Do you mean the 30th of April
document signed by David Ng, document 42?
A. Yes.”

> O

Do you still say, in the face of what you said yesterday, do you still say that
the undertaking on the one hand and the sale of the Bangkok Hotel on the
other, had nothing to do with each other?

If the San Imperial was going to sell the Bangkok Hotel before the end of
June they won’t be able to get a buyer by that time and then the two million
dollars profit could not be realised for the year ending June, ‘77.

Why was it so important to show a profit then? It hadn’t been on the dividend
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list for years and years, had it? Supreme Court
I have already told you that as a business man I always want my company of Hong Kong
to make a profit. High Court
Well, is it that you want your company to make a profit or is it that you
want your company to appear to make a profit? Defendant’s
To make a profit and let people see that the company has made a profit. This Evidence
is very important, sir.
Mr. Coe, you know about the contract between Oceania and M.A.F. No.40
Investments concerning the Connaught Road property?
Yes. J
: . vaae ames Coe —
Mr. David Ng tells this Court that he has never seen a cheque for five million Cross-
or one point five million in relation to that contract. Have you seen any such examination
cheque?
Which cheque in the amount of one point five million dollars?
Well, look at document 9 in Yellow File 1. Five million and one point five
million; two cheques. Look at the last page of document 9 — well, not the
last page, the second last page, the eighth page. The Schedule: Five million
deposit, one point five million further deposit. Did you ever see those cheques?
How could 1 know anything about this, because this is long before I
joined the San Imperial Company?
Whenever it was, have you ever seen the cheques?
No.
No. Mr. Coe, I'm not going to take you through all of this because it’s
already been done with Mr. Ives and Mr. David Ng. I simply suggest to you
that the whole transaction concerning Oceania and the cancellation of the
agreement with M.A.F. and your purchase of Oceania was simply to get the
M.A.F. Corporation shares as money circulating amongest the same people.
I deny that absolutely.
You deny it. I suggest to you that all of this documentation which has come
about was simply window-dressing to hide what was really happening.
I disagree, sir. Why should 1?
It is true, is it not, that on not one document did you sign on behalf of Siu
King Cheung; on every document you signed as if you were acting personally?
In respect of what, which documents?
Any document in this case.
Which documents? I still want to know, sir.
Each and every one signed by you save for those where you certified as
chairman of Siu King Cheung.
Why not? According to the board resolution was signed by me.
All right.
I mean to say, the minutes and the resolution, sir, giving me the authority, sir.
It was signed by me...
I suggest ...
... as the chairman.
I suggest. ..
Which documents are you referring to?
All right, Mr. Coe, if you insist. Everything except your minutes. Do you
want to look at each and every document? Every one except your minutes is
signed by you in your personal name without mention of Siu King Cheung.
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Q.

Yes or no.

Yes, I admit that but I have already explained it.

Is it possible at all, Mr. Coe, that if the deal had gone through and a profit
would be made, you would put it in your own pocket, but if the deal fell
through you would say, “It’s Siu King Cheung’s, not mine?”

Absolutely not, sir. I won’t do this, sir.

Even in your affidavit, Mr. Coe, you never said, ‘“I’'m duly authorised by Siu
King Cheung to make this affidavit on its behalf,” did you?

You can’t jump to a conclusion according to the affidavit alone. It was
prepared by my lawyer when I — lawyer informed me that my affidavit had
been prepared I went to see my lawyer and I signed it. Therefore you can’t say
that I had such an intention. I did not have such intention at all.

And on the 9th of June, when there was this alleged completion of sale and
purchase of eight million shares, you did not even bother to count them.
Is that right?

Yes. I behieved very much that there were eight million shares, and this is way of
my doing the business.

Your way of doing business is not ...

COURT: Just a minute.

A.

o> O

Though I did it but I always thought that I should be responsible for that, but
if there was any number of shares short I myself would take out the shares
and make it up.

I suggest to you, Mr. James Coe, that there is a much simpler reason why you
didn’t count those shares, that’s because the whole thing was a sham.

I deny that absolutely, sir.

Why not make sure that there were eight million shares?

I looked at it and I believed that there were eight million shares, and if there
was any number short I would have a way to chase it back . ..

COURT: Could control.

o PO > RPpr Lo

> o>

... and I had a control of the eight million shares.

Why not just count them? Good heavens, you were paying twelve million
dollars plus four million option,

Do you say that I must count it?

You were paying twelve million dollars plus four million dollars on an option.
Why didn’t you count the shares?

I felt that I did not have to do it because I was sure that there were eight
million shares there.

How were you sure?

I just had a look at the shares but I did not count it one by one. There was a
large bundle of share certificates: well, how could I count it one by one, sir?
That’s exactly how you should count it, one by one, with the help of an adding
machine if necessary. Do you say that in the Holiday Inn Coffee Shop you were
given a document, a simplified form of balance sheet?

Yes.

Where is it, please?

I have kept it in my office.
- 920 -
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Would you like to bring it, please?

Yes.

And the trust deed, please?

I think my lawyer has got it.

Oh, I see. Well, I obviously haven’t had a chance to look at this.

PPO»0O

MR. CHING: Was this the document my learned friend is waiting for?

MR. SWAINE: No, it’s what you asked for. You asked for the trust deed in respect
of three hundred and sixty-nine thousand shares.

MR. CHING: Oh, I see. The trust deed is here. That had better go in, I supposed,
my Lord.

COURT: Are there copies?
MR. CHING: Well, they are both copies.

MR. SWAINE: Yes, my Lord, these are copies. We haven’t had time to enquire
where the originals are. One is in respect of three hundred and sixty-eight
thousand shares, the other in respect of a thousand shares, that makes up
the three hundred and sixty-nine thousand shares. My Lord, they both bear
date on the 18th July, 1977, stamped on the 20th October, 1977. If the
originals are required we will try to secure them as well.

COURT: Have you any objection to the copies going in?

MR. CHING: Could I, as the Americans say, my Lord, take it under advisement?
They are both stamped the 20th of October; I think I rather would like to
see the original, if I may.

Q. Well, could you bring this document you were given at the Holiday Inn Coffee
Shop, please?

A. My lawyer has got it.

Q. Your lawyers have it.

COURT: Are there other matters you would like to cross-examine on?

MR. CHING: I don’t think so, my Lord.

MR. SWAINE: My Lord, the document has been disclosed but for some reason it’s
not been put in the bundle. It was originally in one of my early bundles
but it appears not to have gone into the final bundle, but it has been disclosed.

COURT: Well, in that case we had better adjourn then.

Appearances as before. Mr. Yorke present.

MR. SWAINE: My Lord, I have a sub-poenaed witness from the Dah Sing Bank on
- 921 —
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sub duces tecum — he is here to produce certain originals of cheques which we
disclosed — I think if I may interpose him rather than keep this witness in
court.

COURT: Yes.

MR. SWAINE: The gentleman is here — as he is here to produce documents only,
he needs not to be sworn. I think he would have to step forward and identify
himself to the court and produce the documents.

(A gentleman steps forward)
MR. SWAINE: Is your name Mr. Siu Pang?

Yes.

You are sub-accountant of the Dah Sing Bank at 10A Ice House Street?
Yes, I am,

And you are here on sub-poena issued by IPC Nominees Limited?

Yes.

You have got in your possession, I believe, twenty-two original cheques and
you have also made twenty-two copies?

Yes, I do.

Is that right?

Yes.

Would you hand these up?

CrOo»> LOPLoP>LO»

CLERK: Exhibit D.12.

MR. SWAINE: Just mark them collectively. My Lord, we will sort these out and
put them in the right slots, in which case may the sub-poenaed witness be
discharged?

COURT: Yes.
MR. SWAINE: Thank you Mr. SIU. (Gentleman leaves court)

MR. CHING: My Lord, I have in fact finished my cross-examination of Mr. Coe,
subject to this document that my learned friend mentioned which was
unavailable yesterday — I don’t know what itis ...

MR. SWAINE: No, it was a false trail, my Lord — it has not materialised. We do,
of course, have the bank list or certificate regarding the overdrafts — the
overdraft facilities. Our solicitor was going to make copies for us. He is not
in court now. These will simply show there are overdraft facilities available
to Siu King Cheung.

COURT: Would you like to cross-examine Mr. Yorke?

MR. YORKE: I am most grateful for your Lordship’s indulgence, but my Lord, if
—922 —
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I think it is to the advantage of Mr. James Coe, then I would have done otherwise.
(Mr. Swaine confers with Mr. Yorke)

MR. SWAINE: I was just suggesting that particularly with my learned friend’s
disability this morning, my Lord, there is a better court . . .

MR. YORKE: A court on the top floor. ..

COURT: There is one upstairs, [ am told, but only for one day, I am afraid. I have
no strong view either way — if you wish to move them we shall all move up.

MR. YORKE: Your Lordship will notice that the machine is moving forward so
we are going to be exposed to that noise continuously for several days.

CLERK: In fact there are only four courts in this building not effected by the noise.

COURT: Apart from the court upstairs just for one day, certainly for next week
there are not any other quiet courts available.

MR. YORKE: I will do my best, my Lord.

D.W.4 — James COE — On former oath.

- XXN. BY MR. YORKE:

Q. Mr. Coe, I did not have the pleasure of hearing you give your evidence in chief
— do you mind telling me do you understand the English language?

COURT: Do you understand English?

Yes.

So it would assist you if I were to ask my questions slowly so that you have
a chance to listen to the English as well as to the translation?

Yes.

You are, I think, a financier and property developer of considerable experience?
Yes.

And you have been, by most standards successful?

Yes, you may say so.

And a financier does occasionally have a punch which comes off but most of
the time he has to work by a cold calculation of figures and the probable risks
does he not?

Yes.

And therefore the occasional inspired punch apart, there will be a clear and
discernible reason for what a successful financier does?

Yes.

And whatever a financier might do with his own private affairs when he is
chairman or senior director of a public company, it is extremely important
that he keeps the affairs of that company in order?
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A,

Yes.

You would agree also that we are all vulnerable and any of us could be run
over leaving this building, drowned on the ferry, fall out of a hijacked aircraft
or even pisoned by a jealous enemy?

Yes.

And therefore you, as chairman of a large public company and two other
companies as well, will take great care that the affairs of the company were
in such order that if you yourself were to suffer that unhappy premature fate
the company would nevertheless be able to go on with the deals you have
already set up?

Yes, but I have a preparation in my mind and the precautions, sir.

Mr. Coe, if you are run over by a bus, preparations in your mind are of no
assistance to your company are they?

Yes, right, but there are other directors in the company.

Yes. Mr. James Coe, without wishing you any ill-will, suppose that in fact that
you have unfortunately been killed on the 1st of August this year or there-
abouts, you would agree to suppose that . ..

There are suppositions in all matters.

COURT: Will you answer the question.

Q.

MR.

You unfortunately, as we know you didn’t, were accidentally killed on the
Ist of August this year or thereabouts, if that had happened will you tell his
Lordship upon what documents the solicitors for Siu King Cheung could
have proceeded against Messrs. Ives, Ng and Ho Chapman in order to enforce,
for the benefit of Siu King Cheung, the agreement which you say you
entered into on behalf of your company?

Well as to the setting up of the transaction, that is to say the using the name
of Rocky Company was advised by my solicitor in signing agreement with
the seller.

I just remind you that you told me about five minutes ago that as chairman
of the company of a public company you would like to keep the company’s
affairs in order, and punches apart, a successful financier does things for a
reason, reminding you of that would you now tell my Lord, if you had
dropped dead on the st of August, 1977 upon what documents the solicitors
for Siu King Cheung could have enforced a San Imperial Agreement against
Messrs. Melville Ives, David NG and HO Chapman?

On behalf of Siu King Cheung company I engaged Mr. Philip K.H. Wong to
deal with this matter.

SWAINE: My Lord, we did have Mr. McInniss on sub-poena and we are
drawing very close to the end of the defence case. We have been in touch
with him, and I am told that he is leaving for Macau for the week-end this
afternoon, and I think it would be desirable to have him give evidence today,
if possible in the event we are able to finish all the evidence by the week-end
not to leave Mr. McInniss until next week. Therefore, I suggest, and my
learned friends have agreed, to interpose Mr, Mclnniss, say at 12 o’clock.

Mr. Coe, I am afraid I will have to ask you for a third time, if you had
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dropped dead, what documents exist or existed at the 1st of August, 1977
which would have enabled the public company of which you are a chairman,
Siu King Cheung, to sue for and obtain the benefit of the agreement that
you entered into with Melville Ives, David NG and HO Chapman — if the
answer is none, please say so — I am asking about the documents.

To my knowledge there is none but I believe that my solicitor would have
very good arrangements.

I will come to your solicitor in a moment.

Now may his Lordship take it as an example of your thoroughness and
integrity and care for the interest of a public company of which you preside
that a 35 million dollar deal is put through without a single piece of paper
showing the entitlement of that company to the benefit of the deal?

Yes, you can say this but don’t you forget that I am not the only director and
the shareholder of Rocky Company. There is another director. This director
is also a director of Siu King Cheung.

COURT: Your wife?

A.

o»

My wife — I always thought that I might drop dead any time, but I have told
my wife and the co-director that I would do my best for the benefit of the
company in case [ drop dead my wife still could deal with the matter on
behalf of the company.

You were careful to get your mother to sign a Declaration of Trust in your
favour but you don’t seem to be equally careful to get your wife to sign a
Declaration of Trust in favour of Siu King Cheung?

The Rocky Company was used to complete this transaction and my wife is
the other director of Rocky Company. If anything happened to me my wife
could still complete the transaction for the company.

Mr. James Coe, you are an intelligent, successful business man, and you know
perfectly well you have not answered my question. Please understand I am
not being offensive in this question, but do you trust your mother as much
as your wife?

Yes.

Then why did you get your mother to execute a Declaration of Trust in your
favour but not get your wife to execute one in favour of Siu King Cheung?
Well there is a difference in this. I know that if a nominee company held shares
for someone he or she must sign a Declaration of Trust to that person. And
my solicitor arranged for the use of the name of Rocky Company in
signing the agreement on behalf of Siu King Cheung Company, therefore I
believe that my solicitor must have a reason in this arrangement.

Are you seriously telling my Lord that you told your solicitors that the
whole deal was for the benefit of Siu King Cheung and they never mentioned
it from beginning to end?

At the beginning, that is at about the end of March I approached Mr. Philip
M.H. Wong and asked him to deal with the matter. At that time he knew that
it was for Siu King Cheung Company, and on the 29th of April I gave him
the cheque, and the cheque was drawn by Siu King Cheung Company and
the receipt also says that ‘Received from Siu King Cheung Hing Yip Company’.
Mr. Coe, | shall come later to the use of your monies of public companies as
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your own benefit, for the moment I am concerned with the existence or
non-existence of documents — I think you have agreed with me there is no
document in existence upon which had you died on the 1st of August Siu King
Cheung could sue Melville Ives, David NG and HO Chapman for the benefit
of the agreements you entered into for Rocky?

To my knowledge there is no document,

COURT: It is not just to your knowledge Mr. James Coe, there are no documents

o>

QP
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— come, come Mr. James Coe, whether there are documents or not is not
a legal question.

No documents.

Since you have agreed a successful financier — successful financiers do not do
things without a reason, I suggest to you the only reason why there are no
such documents is that from the beginning to end you intended to keep the
whole benefit of this transaction for yourself, and that at the end of the day
Siu King Cheung would get nothing or almost nothing out of it.

Well I deny that absolutely.

Are you saying your saw your solicitor Mr, K.H. Wong about the 27th of March
and you told him what you were doing in general terms?

Yes.

And you told him of course that this was a project which you were putting
through as chairman of Siu King Cheung for the benefit of Siu King Cheung?
Yes.

Would you look at Red File 2, page 19 please — have you got it — can you
read in the English language Mr. Coe?

Yes.

Would you read it through slowly please.

(Witness reads) Yes.

There you are — you see the date — the date is over the page which is 29th of
June — some time later.

Yes.

Are you seriously telling my Lord that if you had told Mr. Philip K.H. Wong,
a respected senior partner of a firm of solicitors in Hong Kong, that the whole
deal was being set up for the benefit of Siu King Cheung he could possibly
have sworn that affidavit?

Please tell me what is your question.

You have told my Lord that you told Mr. Philip K.H. Wong that the whole of
this deal was set up for the benefit of Siu King Cheung and not for the personal
benefit of Mr. James Coe and his wife — if you had told that to Mr. Philip K.H.
Wong, do you seriously believe that a respected Hong Kong solicitor would
have sworn an affidavit which omits any mention of that fact and gives the
impression that it is you and your wife who are solely interested in the deal?
I don’t know why he did not mention anything about Siu King Cheung in his
affirmation, but I had in fact told him that I was buying the shares for Siu
King Cheung Company.

So perhaps we are going to have the pleasure of Mr. Wong coming to give
evidence to tell us how it is if he knew all that he did not mention it in the
affidavit. You see Mr. Ching, you remember, yesterday put it to you that you
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and Mr. HO Chapman, Mr. Melville Ives and Mr. David NG have really put
your heads together in order to suppress information from the court and to
mislead the court. You remember that suggestion?

COURT: Mr. Yorke is just reminding you of the question put to you by Mr. Ching
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yesterday — it is not a question yet.

Yes.

You see there is this difference that Mr. Ching did not put to you that the
affidavits of Mr. HO Chapman, Mr. Melville lves and Mr. David NG were
all drafted through the firm of Peter Mo & Company — you know that?

Yes.

You see, there may be some explanation as to why the affidavits drafted
through Peter Mo and Company unfortunately all omit reference to Siu King
Cheung, isn’t it a coincidence that the affidavits drafted through Philip K.H.
Wong & Company also omit reference to Siu King Cheung?

I don’t know what they said in their affidavits.

You still haven’t read them — this case has been goingon . . .

I did have a glance at the affidavits but I did not notice the omission of
reference to Siu King Cheung in their affidavits until yesterday when the
question was put to me.

You were in court repeatedly in the early stages of the case, you had your man
in court virtually every day, you say you just haven’t actually read the affidavits
and noticed these things?

I have seen them, but I did not read them carefully — thoroughly.

Now you admitted to my learned friend Mr. Ching that at the time this deal
was about to go through that you did not have much cash, right?

Yes.

I beg your pardon, I was just looking at Mr. Ching’s notes — what you said, I
could just read from Mr. Ching’s note — You said: —

“Yes, I said I did not have much cash — cash I had at that time was
very little and I wanted them to be responsible for financing.”

Yes.

And of course since Rocky, in so far as you and your wife were concemed,
would have no more cash than you did, it follows that any monies which had
to be raised apart from self financing, would have to be raised by Siu King
Cheung?

Yes, but the so-called ‘having no cash’ means that Siu King Cheung Company
did not have sufficient cash.

Siu King Cheung Company did not have sufficient cash?

I have already told the court that I was buying shares for Siu King Cheung, but
I told the Syndicate that I myself was buying it.

Just digressing for one question only — we haven’t seen the Annual Report and
Accounts for Siu King Cheung have we?

I don’t know, but we have them, sir.

Perhaps you can arrange that somebody in court could be sent while you are
in the witness box to get us a copy of the latest Annual Report and Accounts of
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Siu King Cheung.

Yes.

Your last answer which you just gave to me was that you said that Siu King
Cheung did not have sufficient cash.

Yes.

May I read my learned friend Mr. Ching’s note of what you said in chief:—

“l want to point out that I was out acquiring shares not for myself
but for Siu King Cheung. My assets at that time were not much
but Siu King Cheung had sufficient assets.

Siu King Cheung had sufficient assets for what? Sufficient assets
and ability to carry out the purchase — the transaction”

I mis-read my learned friends’ written-note — I have that as 11 pages into the
evidence in chief — how do you reconcile telling your counsel in chief that
you hadn’t had the money and telling my Lord that you didn’t have the money?

SWAINE: I think really there is a distinction here as between cash and the
assets and the ability you have to draw a distinction between hard cash and
the assets.

YORKE: My Lord, really that is a most harmful intervention by my learned
friend to make without asking the witness to leave the witness box, he having
done that, told the witness what to say, there is no point my pursuing that.

SWAINE: I must object to that, my Lord. If a question is put which is mis-
leading then it is my duty to object, and the question as put was misleading
because my leammed friend was asking the witness to reconcile two apparently
inconsistent statements, both of which relate to money and money was not
the point.

COURT: Yes, Mr. Yorke, I agree with Mr. Swaine — there is a distinction between

MR.

Cr P> LOPOo»

ready cash and assets.

YORKE: My Lord, it having been raised I am not going to pursue it, let’s get
this — you certainly personally did not have the assets to effect this purchase
and it would be necessary for Siu King Cheung, one way or another to finance
it?

Because Siu King Cheung was buying the shares.

Yes, as they were . . .

Not myself.

And as they were buying shares you would expect them ultimately to finance
the purchase?

Yes.

And that is of course something which again you would have told Mr. Philip
K.H. Wong isn’t it?

He knew it.

Would you just look at Red 2, page 42 please — have you got that?
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Yes.

That is your affidavit — rather a long one — if you just turn to the back of
the page before 50 — back to page 49 you will see that . . .

There is no page 49.

That should be the back sheet.

COURT: The back sheet.
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MR.

49 is blank and then at the back of it facing page 50. ..

Yes.

Affidavit of James Coe sworen on the 26th of July and filed on the 27th —
you see it is a Philip K.H. Wong’s affidavit not a Peter Mo & Company’s affidavit.
Yes.

Would you now look please at page 45 and just read paragraph 15,

(Witness reads) Yes.

There you have your solicitor who knows that it is not you and it is not Rocky
which is nominees — Siu King Cheung were going to do the deal and Siu King
Cheung was going to have to raise the money?

Yes.

You see the fourth line of that paragraph 15:—

“Rocky Enterprises Company Limited could raise finance to facilitate
the purchase.”

Do you see that line?

Yes.

I wonder if you could tell my Lord how a senior partner of a respected
solicitor’s firm in Hong Kong could possibly have drafted that affidavit if
you told him that Siu King Cheung was really the ultimate buyer — purchaser,
Siu King Cheung was going to raise the money?

It is true that it is stated like this in my affidavit, but I have already told the
court that we must try to preserve the secrecy of the purchase.

So that the suppression of the truth in an affidavit to the court was deliberate.

SWAINE: This is a matter that I would object to — perhaps Mr. Coe had better
leave the room.

(James Coe leaves court)

MR.

SWAINE: My Lord, a lot of crossexamination, both by my learned friend Mr.
Ching and now by my learned friend Mr. Yorke, has been and is being directed
to the question of Siu King Cheung not being disclosed earlier as being the
real purchaser, my Lord. That matter is not an issue in this case, and the only
issue which was before the court in the interlocutory proceedings was whether
Rocky, who appear as purchaser in the agreement of the 30th of April and
the replacement agreement of the 12th of May was a nominee of CHOO Kim-
san’s. That was the only issue that has been dealt with at the time. It was
not an issue then whether Rocky was a nominee for Siu King Cheung. That
was not a question which was in issue then nor is it a question which is
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properly in issue at this time of the case. The entire tenor of these affidavits,
as your Lordship will see, is directed to showing that Rocky the ostensible
purchaser was not a nominee of CHOO Kim-san. Your Lordship will see this
in Philip K.H. Wong’s affidavit at page 19 of Red 2 where clearly what he is
directing his mind to is the issue as it was then put by the plaintiff. Your Lord-
ship will look at the end of paragraph 4 that he has no reason to believe that
either Mr. James Coe or Mrs. Coe are in any way in league or connected
with or representing Choo Kim San in this transaction.

With great respect my learned friends are taking a point which was not
in issue at the material time and using that point now in cross-examination
where that point is not, my Lord, truly in issue in the pleadings.

COURT: Mr. Yorke.

MR. YORKE: I cannot begin to accept my learned friend’s submission, but I

respectfully say so that it is cross-examination to a fact, and I am obviously
going to submit, and so will my learned frind Mr. Ching, not one of the
witnesses so far being called can believe to know very much more than their
address, and here, my Lord, if it be the truth that the only issue was — were
Rocky Enterprises a nominee of James Coe, then the obvious way of
disposing of that point would be to say, ‘Yes, of course they are nominees —
they are nominees of Siu King Cheung a large public company, and here is an
affidavit from the directors saying that this is the case.’

My learned friend then says it only emerges later in the defence that
Siu King Cheung were the real purchasers. I should have thought that all
my cross-examination this morning had made it clear I am not beginning for
one moment to accept that Siu King Cheung were the real purchasers, and I
shall in due course submit to your Lordship that James Coe was using the
money of a public company in order to make highly profits for himself while
Siu King Cheung would never have known. It is upon my learned friend’s own
defence — had it been in the defence that Rocky was — I am sorry — had it
been the defence that they were trying to disprove that Rocky Enterprises
were the nominees of Choo Kim San, the easiest and obvious way to do it
was to say whose nominees they were, and that is something which they
carefully did not do. I also remind your Lordship if I may respectfully say so,
I quickly checked, I do not know the practice in Hong Kong, that the affidavits
even though filed are not available for public inspection, and therefore had
these matters been on affidavit they would not have revealed what was going
on — I say that not myself but on what I have been instructed — this is
speaking from that — I say this sort of cross-examination is clearly admissible
to show, firstly that Mr. James Coe is not trying to tell the truth either on
affidavit or to your Lordship, and if he had said what he says he said to Philip
K.H. Wong, Mr. Wong would certainly and could get a quicker and easier way
of disposing of this allegation if it is a large public company to come along by
its directors and say, ‘Yes, it is all right. It is our money’, and that would be
the end of the case.

COURT: But supposing Mr. James Coe said to Mr. Philip K.H. WONG, “Yes, indeed

I was purchasing those shares on behalf of Siu King Cheung but I really don’t
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want anybody to know about this for reasons a, b, ¢, d and e, so if you file
an affidavit formally I want to be truthful whereas at the same time I also
don’t want anybody to know.”

YORKE: My Lord, with respect, the rule is always in affidavits: it must be full
and frank and you must not tell what is a white lie; you must not make a-
statement which, though true in itself, is misleading in its context; and to say
that Rocky Enterprises Co. Ltd. could raise finance, though what you really
mean is some other companies could raise finance, it is easily misleading.
My Lord, this is something which I say no competent solicitor nor counsel,
properly instructed, would have said. My Lord, it would be a perfectly proper
thing to say that “I, James Coe, am acting for a group of public companies
and I hold these shares in trust for them and I ask leave to withdraw the
affidavits from the court file,” which can be done so that the matter having
gone before the judge in chambers and having been seen, it would then be
withdrawn, so nobody would ever know; that could have been done. There
are so many ways by which this can be done. Your Lordship knows the
occasion when a witness doesn’t want to give an address, he writes it down
on a piece of paper, it is passed down counsel’s table and handed up to the
judge. The ability to preserve secrecy was necessary, not merely in commercial
matters but well-established law; they are all common law jurisdiction and that
could have been done. What I do say is that that affidavit is one which is
inexplicable if Mr. Philip K.H. WONG had been told that it was not Rocky
Enterprises but Siu King Cheung who were purchasing the shares.

SWAINE: I still maintain my objection. There was no misleading of the court.
The only question in issue at that time: was Rocky a nominee of CHOO Kim-
san. My Lord, one could have gone a step further, I agree, and said, ‘“Well we
are not nominees because we are in fact nominees for someone else. That
wasn’t necessary at that stage. It was sufficient to deny that Rocky was a
nominee of CHOO Kim-san’s. As for the financing, my Lord, Rocky was
known to be and is a shelf company with a capital of $2 or $20 whatever. My
Lord, there could have been no question of Rocky itself financing the
transaction. It must have been known that James Coe was the person behind
the transaction and, my Lord, there was no misleading.

COURT: No, paragraph 15 shows that it was Rocky which could raise financing.

MR.

If, according to you, Rocky was in fact not in a position to raise financing,
should this not have been disclosed in the pleadings, in the affidavit?

SWAINE: My Lord, being in a position to finance means also having recourse
to other sources than one’s own funds. Rocky was a shelf company, obviously
was going to have to have recourse to funds other than its own sources. My
Lord, there could have been no misleading here. Rocky was known to be a
shelf company with two subscriber shares. The only matter material then
was whether Rocky was a nominee for CHOO Kim-san.

My Lord, as to the other point which my learned friend makes, that
he doesn’t accept that James COE acted for Siu King Cheung and that he
was acting for his private gains but using the monies of a public company, my
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Lord, how can that possibly arise on the pleadings? Is my learned friend here
holding a brief for Siu King Cheung and out to get Mr. COE on behalf of Siu
King Cheung? That has nothing whatever to do with the pleadings, nor with
the issues in this case. Well, as the cross-examination progresses, we are
moving further and further away from the cases pleaded by the plaintiffs.

COURT: This is on credibility?

MR. YORKE: My Lord, it goes to credibility and also, my Lord, if I may draw my

learned friend’s attention to this, that we have been careful in our pleadings
simply to say that there was no real money involved in this transaction and
this was a process whereby, as Mr. James COE, Melville Ives and HO Chapman
allege, they were going to help themselves to the proceeds of San Imperial
with no — we say no, and there may be some real money coming in — but in
no way — and I hope to establish to your Lordship later this moming — in no
way were real amounts of money that would have been necessary to purchaser
San Imperial shares at $1,50 ever going to become available, either to James
COE or to anybody else. I don’t pretend, my Lord, as I said earlier, that I
could ever prove what exactly happened, but what I can respectfully attempt
to establish is that what did not happen is what the defendants say happened.

COURT: I allow the cross-examination to go on upon those lines.

Witness returns to the box.

Q.

>

CrOoPLoPLo»

Well Mr. COE, perhaps I can put it a little more moderately. At the time that
you swore paragraph 15, you knew that it was Siu King Cheung that was going
to raise the money if it was ever to be raised at all, is that right?

Yes.

And you thought it right not to mention that fact to the court at the time?
I did not want to disclose it — I meant to say to preserve the secrecy, sir.

Let’s turn to another matter. You say you never met CHOO Kim-san.

Right.

Particularly, you did not meet him just before he fled the colony.

Up to now I have never seen him before.

And you did not arrange before he fled the colony you would somehow put
up the money to buy his holding at a bargained price for you and a bargained
price for him?

I have already told the court that when I read the news in October, I
telephoned Mr. Chapman HO and asked him if there was such a possibility.
At that time I only hoped that I would be able to buy those shares but I did
not actually know that I could buy those shares.

And you hadn’t arranged with CHOO Kim-san once you set up the financing
he would make the shares available to you, once you set it up under the control
of his man HO Chung-po?

I did not even know Mr. CHOO and I have never met him before. I did not
even know how many shares he had. I know nothing about it.

You see, the only subsidiary of San Imperial that you actually wanted to
purchase was Oceania.
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Yes, I have bought the shares. I mean to say that Siu King Cheung had bought
the shares, but I did not have the intention until June — (witness speaks in
English) No, I am talking about Oceania. I mean to say to buy Oceania
Company, not the shares. I did not have the intention till June this year.

It is not quite the question. The only subsidiary that you wanted to buy of
San Imperial was Oceania. It is the only one you were interested in buying
separately.

Yes, I only had the idea in the middle of June.

And so there is no way that CHOO Kim-san whom you had never met could
possibly have known that before he fled the colony in October, 19767

I did not even know him, sir.

You did not know him, so he could not have known that you would want to
buy Oceania in nine months’ time. That is obvious, isn’t it?

I believe that no one knew that I wanted to buy Oceania Company. I did not
have the intention or idea of buying this company until June.

And so it would be quite wrong for me to suggest that this was set up by you
with CHOO Kim-san and that you used the proceeds of the Oceanic Company,
the Bangkok Hotel, in order to pay for a large parcel of the San Imperial shares?
Right, there was no such thing at all.

Look at yellow 4, page 12. It is the agreement for the purchase of Oceania.
Now take your time, please, Mr. COE. You see, on that day you were able to
buy the whole issued capital of Oceania, that is to say, 49,997 in the name of
San Imperial plus three shares in the name of CHOO Kim-san.

Yes.

Of course, there is legislation in Hong Kong — I think it is section 168 of the
Ordinance — whereby if you buy more than 90 per cent of the shares, you
can compulsorily acquire the remainder. Did you know that?

Yes.

But it takes six months, doesn’t it?

I only know that if one got 90 per cent of the issued shares, he could buy the
rest compulsorily, but I know nothing about taking six months.

But here you were happily in the position that on the purchase you were
able to pick up not only San Imperial shares but also CHOO Kim-san’s shares.
Yes.

I want you to look at page 22 in the same bundle, please, and please could
somebody give me the original.

. YORKE: My Lord, I am not making a complaint about it, but I have been

given copies, but please could it be got by this afternoon, anyway, not to
make anybody run around for it. I would like to see the original dates.

You see, would you read that document, Mr. COE?

I have.

You have. You will see that CHOO Kim-san in effect makes a declaration of
trust in the three shares that he holds in Oceania and says they are not his but
they are San Imperial’s who are the benefifical owners and therefore he has
undertaken to transfer, pay or deal with them and so on in whatever way the
beneficial owner, San Imperial, requires.

Yes.
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And you see the date on the bottom left-hand side of that document? 26th
of October, 1976.

Yes.

You know the date that CHOO Kim-san fled the colony?

I don’t know the exact date.

Perhaps I can tell you.

But it was in October.

Yes, perhaps I can tell you: it was the 28th of October. Now Mr. James COE,
I wonder if you could help my Lord on what puzzles me. Do you suppose that
just before he flees the colony, Mr. CHOO Kim-san very kindly executes a
declaration of trust in the three shares that he holds in one of many
companies of which just happens to be the company that you happen to want
to buy six months later?

I don’t know. I can tell you this: that I did not see this document until June
this year.

That is what you say, Mr. COE. If you just turn back two pages to page 20.
We can see that on the 27th of June, you signed what would have been a
blank transfer — signed at some unknown date by CHOO Kim-san with,
I think, you signature at the bottom. It looks like your handwriting putting
in the 27th of June.

Yes.

And of course, if you just turn back to page 22, you will see that there is a
penalty for late stamping, but I can’t read it on my copy. It appears to have
been a stamp on the 27th.

Yes.

So that the fact that the document was somewhat out of date must have been
known to you at the time that you signed the counterpart of transfer at page
20.

Yes.

That’s right. Well now looking at it either on the 27th of June or even to day,
doesn’t it strike you as a little strange that Mr. CHOO Kim-san, the day before
he flees the colony or possibly two days — we don’t know exactly when he
went — the day before he flees the colony, he very kindly executes a
declaration of trust in the company that you are going to buy in June of the
following year.

The chief accountant of San Imperial showed this declaration of trust to me
in June together with other declarations of trust regarding the subsidiary
companies.

Mr. James COE, we know quite a lot about Mr. CHOO Kim-san: he robs San
Imperial with well over a million dollars; he robbed my client some HK$25m.
or more; he robbed or defrauded companies in other places; he is facing nine
counts of fraud. Why do you suppbse that just before he disappears he very
kindly executes a deed of trust in respect of three shares in a company he is
consistently and actively defrauding?

But a week or two weeks before today, my lawyer showed this document to
me and he specifically pointed out the date here to me. We felt very strange
about this. Therefore I asked the chief accountant of San Imperial about this.
1 asked him who signed the name here as the witness. He told me that it was
signed by the ex-secretary of the company and then I asked him who put on
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the date chop on this document and he also told me that it was the
ex-secretary. s

You see, I unfairly have a suspicious mind, Mr. COE, but doesn’t it look as if
before Mr. CHOO Kim-san fled the colony, he made arrangements with you
— as his Lordship has seen, perhaps he made arrangements with HO Chung-po
— he made arrangements with you whereby you would be able to take over
Oceania without any hitch as you did in document 12 in yellow 4 and you
would then be able to use the proceeds of the sale of the assets of Oceania to
help finance the purchase of San Imperial shares.

When my lawyer showed this document to me I was very much surprised.

So were we.

And this is why I double-checked this with the chief accountant of San
Imperial. If you say that there were some pre-arrangements about this, I
should say that even a god or a saint won’t be that wise to prepare this.
I have already told the court that if I wanted to lend money to Mr. David
NG or if the company wanted to lend money to Mr. David NG, I did not
have to do this but to get the money from the Hong Kong Estate and lend it
to Mr. NG. As for San Imperial, sir, Oceania Company is not any better than
the other subsidiary companies, but it happened that I intended to buy this
company.

And it just happened that that was the one company where CHOO Kim-san,
on the day before he fled the colony, executed a deed of trust of shares.

SWAINE: That was misleading, isn’t it, because he has said that he did see
other declarations of trust with respect to other subsidiary companies.

COURT: Yes, it is.

MR.

MR.

MR.

MR.

MR.

YORKE: Perhaps. Certainly we could have discovered. Your Lordship will
remember how we got this file and that it is a little later, on the 32nd day
of the trial. You now say well there are other declarations of trust.

SWAINE: This comes up because of persistent questioning on credit to a remote
degree. The witness gives an answer, the documents are there. If you want them
they will be made available. This is not a matter that is discoverable.

YORKE: My Lord, I don’t know on what principles my learned friend discovers
documents. Let’s have a look at another coincidence.

SWAINE: It’s not “discover documents™: going to credit, that is the plain and
simple principle.

YORKE: I’'m sorry, but my learned friend is quite wrong. When somebody
has left a company which he has defrauded, any documents which go to prove
or negative fraud are relevant and should be discovered, however remote they
happen to be.

40 COURT: You are going onto another point now?
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YORKE: If I may, my Lord. Yes all right. There is another coincidence which
follows on to this, my Lord.

But you gave evidence yesterday — you gave evidence yesterday — my Lord,
I’'m so sorry, I should have said that this is not going to credit: this is going
to the setup which we say of course actually took place and not the setup
which the defendant says took place, but it has nothing to do with credit
at all.

SWAINE: It is a setup that was put in cross-examination and therefore we
cannot be omniscient like gods and saints and discover documents which we
did not know about prior to your cross-examination.

YORKE: Of course, my Lord — I’'m sorry my learned friend gets up unusual
and angry about this — we should have seen yellow 4 before this trial
commenced and not the way that we did. If we had seen yellow 4 before this
trial commended the matter might have gone very differently. My Lord, my
instructing solicitor has just gone to get the documents.

But you said yesterday that the stock exchanges agreed to a provision and I
think you said the Association of the Stock Exchange has agreed to a provision
whereby a general mandate could be given to directors to increase the share
capital by up to 10 per cent, right?

Yes.

And that was given for obvious and practical reasons?

Yes.

Am I right that that was done in November, 1975?

Which?

No, the Stock Exchange rules.

Yes, I was told that it was in 1975.

I may be wrong about November, but it was, say, 1975.

I don’t know in which month it was, I can’t remember.

But it was in 1975. You didn’t take advantage of that provision until the 5th
of November of 1976, did you? That is page 10 of yellow 4.

Yes.

I suggest to you it is more than a coincidence that you do that within 14 days
of Mr. CHOO Kim-san making his declaration of trust at page 22.

. SWAINE: I'm sorry, but we don’t know that he made that declaration of trust

on the 26th of October. We know that it was chopped on that date.

COURT: I see, all right.

Q.

I accept my learned friend’s interjections, but you — is it a coincidence that
within a fortnight of document 22 being chopped, that you resolved about
a year or 18 months after the Stock Exchange has suggested to alter its rules
to give yourself power to increase the share capital of the company?

I can explain this in two ways. I have never seen Mr. CHOO before, I did not
know him, so it was impossible. Frank, sir, I was also very surprised about
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the date in document page 22. This is why about a week or two weeks ago 1
went with my lawyer to see Bill SZE, the chief accountant of San Imprial
and asked him about this. About the second question as to why the mandate
was not obtained before November, 1976, right, the reason is because the Siu
King Cheung shares were only listed on the 9th of July, 1976, in the Far East
Stock Exchange. Because of the listing, sir, I then had the desire or ambition
to develop this or to expland this company, and as I knew about the mandate,
as I learned about the mandate then, and the annual meeting after the 9th of
July was in November, the first one (preceding three words spoken in English
by the witness), this is why I made use of the opportunity and obtained the
mandate. But don’t forget that the mandate obtained on the 5th of November,
1976, was only 1 m. shares. If you say that because of the mandate in
November 1976 we could buy Oceania Company in June 1977 I don’t agree
because I think that even the gods or saints would not be able to do it. If I
really wanted to buy the company in June 1977, I could have called the EGM,
Extraordinary General Meeting, of the company and issued 7 m. new shares
for that purpose, and the AGM was actually called in June or July 1977 and
as a result 6 m. new shares were issued so, plus the 1 m. shares because of the
mandate there was a total of 7 m. shares. Even without the 1 m. shares because
of the mandate in November 1976, we would still be able to complete the
transaction in June, 1977. If anybody says that this is a pre-arrangement or a
preintention, I would say that this man is making a decision according to his
own imagination. I told my wife yesterday that if anyone says that I had
something to do with CHOO Kim-san, even if you chop off my head I would
still deny it.

SWAINE: My Lord, I have Mr. Mclnnis here and it would be a convenient time
to interpose him. I'think Mr. COE had better leave.

COURT: Before that, Mr., what is the significance of the 9th of July? I missed that

A.

point.

The listing of Siu Kin Cheung shares in the Far East Stock Exchange.

MR. SWAINE: Mr. COE, would you leave the room? We have got Mr. McInnis here.

Would you just wait outside for the time being?

MR. CHING: My Lord, my learned friend has handed me the originals of the other

two declarations of trust. Could they possibly go in as B and C in the previous
number?

COURT: Are there copies? _

MR. SWAINE: Yes, we had some copies yesterday but the originals were asked for.

D.W.5 — Eustin Alastair McInnis Sworn in English

DN. BY MR. SWAINE:
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What is your present rank in the office of the Commission for Security?

I am currently the Commissioner for Securities and the Commissioner for
Commodities Trading.

Were you Acting Commissioner for Securities in April last year? I’m sorry, in
April this year.

Both this year and last year, yes.

Do you remember Mr. Tames COE who was in court a moment ago coming to
see you earlier this year?

Yes, I do.

And was he alone or had he come with a solicitor?

Well I saw him — met him twice, the first time when he was alone, the second
time when he was with Mr. WONG.

Mr. WONG being Mr. Philip WONG?

Mr. Philip WONG, yes.

Do you recall approximately when it was that Mr. COE saw you the first time?
I think it was the 20th of April — on the 20th of April I saw him.

And do you recall why he had come to see you?

As far as 1 can recall, he expressed his intentions of purchasing shares in a
publicly quoted company in Hong Kong and he just wanted to know if he were
to purchase the shares and/or a controlling interest, how best he might do it
to conform: with whatever rules and regulations and requirements in the
Securities Ordinance or the Takeover Code. As far as I can recall, it was more
of an exploratory nature: if he were to do something, how best might he
proceed.

Did he tell you the name of this public company?

Yes, he did, San Imperial.

And at that first meeting which was exploratory, did he say whether he was
acting for himself or for a company?

I think I got the impression — and it is purely memory — that my impression
was he was acting for himself.

Do you recall the second occasion when he came to see you?

Yes.

When would that have been?

4th May.

And he was there with Mr. Philip WONG?

Yes.

And do you recall what occurred during that meeting?

Well, they came to enquire the reasons why the share quotation of the company
had been suspended.

And was any mention made of Mr. COE’s intention having been carried further
by the time of the second meeting?

Yes, I think yes.

Now did he tell you about any agreement?

He said that he had entered into an agreement to, I think, purchase 48 per cent
of the company.

And at that stage, was mention made of whether he was acting for himself or
for a company?

Again, I think, if memory serves me correct, the emphasis had moved on
slightly from acting in a personal capacity to acting for a company — acting in
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a personal capacity into a corporate capacity. Supreme Court

Q. The emphasis had shifted, according to your recollection, from his acting of HongKong
personally to acting in a corporate capacity? High Court
A. Yes.
Q. Which company would that be? Defendant’s
A. Ican’t pronounce the name. Evidence
Q. Will you try please?
A. SiuKin — No. 40
Q. Siu Kin Cheung Hing Yip, that would be the correct name?
A. Yes. -
E.A. Mcl —
Q. Yes, thank you very much. Examincaﬁgif
NO. XXN. BY MR. CHING.
COURT: Thank you.
MR. SWAINE: My Lord, perhaps the originals of the document that has caused a
certain amount of heat in court, the thing that bears the chop ‘“26th of October”
plus the instrument of transfer.
COURT: Right.
Mr. JAMES COE returns to the witness box, at 12.05 p.m.
MR. YORKE: Yes, I am very much obliged. Merely, my Lord, that the date stamps
were not legible. It does turn out that all the legible chops are 27th of June,
1977. ’'m much obliged.
XXN. BY MR. YORKE: James Coe —
Cross-
examination

Q. Mr. Coe, I want to turn now to something very different. You gave evidence
to Mr. Swaine in chief that the deal which you did with San Imperial and,
Oceania was for the benefit of both parties. Do you remember that?

Yes.

And in effect, without bothering to read the several passages in the evidence,
what you said was that San Imperial would make a profit of $2,000,000 on
the book value of the Bangkok Hotel and Siu King Cheung would make a
profit of $500,000.

$400,000.

It will turn out to be $400,000 in the end, but you actually said $500,000.
Nothing turns on it, Mr. Coe, I won’t argue about it. But you said before
you gave those two figures, you said, I must be fair to both sides,” — that I
think you would have an interest in both sides — ‘‘and I had discussed this
with the directors of both companies before.” Is that right?

It was after I had such intention and before the deal was completed.

Yes, of course. Yes, I accept that, but the note I have of your evidence is that
“Both companies would be benefited and I had discussed this with the
directors of both companies before we decided to sell Oceania to Siu King
Cheung at $7,000,000.”

o »

o>

il
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Yes.

So that what you in effect said to the San Imperial directors was, ‘“Well, 1 can
make you a profit of $2,000,000 on your book value of the Bangkok Hotel,”
and what you said to the Siu King Cheung directors was, “I can make you a
profit of four hundred or five hundred thousand dollars on the deal.”

I have something to add. I told the directors of San Imperial Company that
the benefit of San Imperial in having 7,000,000 Siu King Cheung shares was
that the price of Siu King Cheung shares was very steady and that they could
receive $910,000 dividend each year and that was much more than the profit
of Oceania Company, and that the value of each Siu King Cheung share,
according to the company’s assets, was more than $1.10. And for Siu Ming
Cheung Company, they could make a profit of four hundred or five hundred
thousand dollars apart from the expenses and that could also achieve the aim
of the expansion of the Siu King Cheung Company.

You also said that San Imperial had got good value. You were asked, ‘““You
say San Imperial had got good value to sell Oceania to Siu King Cheung?”
You said, “Yes, very good.”

Yes.

Just tell my Lord why, since you, wearing your San Imperial hat, were under
the impression, as you told Siu King Cheung directors, that the property could
be sold for four hundred or five hundred thousand dollars more, why San
Imperial shouldn’t get the benefit of that additional money.

I have already told the court the three reasons that it was also good for San
Imperial Company to have 7,000,000 Siu King Cheung shares for the sale of
the property. They are the dividend of $910,000, the steadiness of the market
price of the shares and the value being more than $1.10 per share. Without
the special relationship between Siu King Cheung Company and San Imperial
Company, the Siu King Cheung Company would have more consideration
over the issue of 7,000,000 new shares to San Imperial Company because the
Siu King Cheung Company would not issue new shares or 7,000,000 new
shares just like that.

You are saying it was better for San Imperial to have 7,000,000 shares in
your company than to have an extra $400,000 in its bank account, let
alone $7,000,000 in its bank account in addition which it would have had if
it sold the Bangkok Hotel, is it right? You are saying it was better for San
Imperial?

Yes.

I am going to show you on the books that no company director of San
Imperial could possibly have thought that for one moment if he knew how
to read his own balance sheet. Shall we just look please at the balance sheet
which appears in yellow 5, starting at page 92?7 Now Mr. James COE, I can
take it, with your standing as a company chairman, you have no difficulty in
reading balance sheets, profit and loss accounts, trading accounts, chairman’s
reports, auditors’ notes and so on, do you?

There will be no great difficulty.

And although these documents are sometimes strange to some people, they
are really quite straight forward.

YORKE: The number, of course, is the number at the top right-hand corner
which is the headnote in the bundle, not the number in the report.
—940 —
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Now this is the state of San Imperial for the year ended 30th of June, 1976.
Just see what’s going on in the company, shall we? And Mr. Coe, I don’t want
to go into technical accounting details, but as I am not certain of the Hong
Kong practice, I will be grateful if you will correct me if I make a material
mistake.

I may not be a hundred per cent correct, but we can discuss it together.

Just look at the top of the left-hand page on 96, would you? You see how
the group turnover which covered 1975 and 1976 figures as shown side by
side, the group turnover has dropped by a million and a half dollars, from
9.09 to 7.4?

Yes.

And the trading profit, the trading profit has shown a loss for the second and
consecutive year, 273,000 for 1975, 300,000 for 1976.

Yes.

But of course, trading profit or loss is only the beginning of the story, isn’t it,
when you are also working out what the company is doing, and one has to
take into account a lot of other charges which are sometimes called charges
below the line, right?

Yes. :

You agree, Mr. Coe. Thank you very much. And would you look please — that
loss is arrived after charging five items, you see the bottom item on the line
about interest charge, 1975 to 1976, the interest charge is doubled from 1.1
million to 2.0 million, doubled from one year to the next, so that on a
declining turnover, it looks, does it not, as if the company is having to borrow
money and pay a lot for it in order to keep going?

Yes.
If you just jump down to about five lines from the very bottom where it
says ‘“Profit/(Less)” — and the ‘loss” is always put in brackets — after

“Extraordinary Items”, you will see that for the preceding year actually when
they had taken account, for example, of tax rebate, they actually made an
actual profit on the $9,000,000 turnover of $28,000. In 1976, on the seven and
a half million turnover, the actual loss was 1.1 million.

Yes.

And if you look on the right-hand side of the page, you will see what that sort
of trading is doing to the balance sheet. You leave out the share capital — the
shareholders were the first people to lose their money — it says “represented
by”. You know that you have got to balance out the capital account at the
end of the day with the account below, haven’t you? Mr. Coe, there is no
magic, the figure at the bottom of the right-hand side of the page has got to
match the figure at the top.

Yes.

You have got the amount $54,840,019, it has got to match the one at the
bottom even, if necessary, writing in a loss to show it.

Yes.

Let’s look at what it is represented by. Current assets, you see a little note 8,
6.9 million.

Yes.

As against, in the previous year, 10.9 million. Deduct current liabilities 1,786,017.
Yes.
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So it had net current assets — it’sin 1976 — 5,146,257.

Yes.

Whereas the previous year it had net current assets of 9.024 million.

Yes.

In other words, over that period of 12 months, the company had lost nearly
half its current assets.

Yes.

And can we be quite clear that we are talking about the same thing when we
talk about current assets? Current assets are in effect the liquid assets of a
company which either are in cash or can rapidly be turned into cash.

Yes, right.

As opposed to fixed assets which we see lower down in the note 13 . ..

Yes.

. where the company had a lot of fixed assets, 64 million in 1976 and 57
million in 1975 which may or may not be due to a valuation, I don’t know.
And then could you just turn over the page to 98 and see just where there is
a special note about interest? It’s not any different from what you see on 96.
I want you to see the pattern. You see, it’s “Interest Expenses”, and the
bottom line shows the figures we have already seen on page 96 against little
note 2. So we are looking now at note 2. You can get the cross reference.
There is a note 2 on page 96 on the left-hand side of the page and we are
now looking at note 2, so you get a bit more information about the interest.
Yes.

You see, I suggest to you that the company had been borrowing rather heavily.
If we look here now, it appears to be right, doesn’t it,because you see how the
figures of 2.0 million and 1.1 million are arrived at under “The Group”,
“Other Loans repayable within 5 years” have gone up from 452,000 to
1.998 million although the bank overdraft appears to have been replaced with
a rather longer term of borrowing, it looks right, doesn’t it?

Yes.

You know also, of course, do you, that the company had been out of the
dividend list for at least two, and possibly three years?

Yes.

So looking at the picture overall, if you were a director of the company at
that time, you have got a company with a lot of fixed assets quite valuable
which is rapidly running out of liquid assets and its interest charges have
doubled in 12 months. Right?

Yes.

And that, of course, would give any competent finance director, let alone the
chairman, cause to be worried about the state of the company?

Yes.

Because if you had been out of the dividend list for two or three years, the
stock market is closed to you for new capital.

Do you mean to say that no one wanted to buy the shares?

No, you couldn’t make a rights issue successfully in relation to a company
which hasn’t paid a dividend for three years.

May I have the question again?

Do you know what I mean by a rights issue?

Yes.

— 942 —

10

20

30

40



10

20

30

40

o>

o>

A.

That is to say, when the company says to its 10 million shareholders, “We are
going to offer you each one share for every share you already hold for the
bonus price,” then a pledging of these shares, and the company gets the money.
Yes.

But when the share is standing at 40¢ as against a dollar and they had been
out of the dividend list for two or three years, there is really not much chance
of making a rights issue, is there?

I wish to say something about this that the Hong Kong stock market is quite
strange. According to the theory given by you, I agree with you that if the
company was out of the dividend for two to three years and therefore it
would be very difficult for the company to have any rights issue to the
shareholders. Well, I say that the Hong Kong stock market is quite strange,
not to say a company which is out of dividend for two to three years and
difficult to have any rights issue, even for a very famous and good company
which had declared dividends for three to four or five years, it is still very
difficult for this company to have any rights issue, generally speaking.

I don’t dispute it. It’s difficult for them, it’s worse for a company which
is out of the dividend list. I have the last two questions I want to ask you
before the adjournment. So on the picture that we have seen so far, the
directors of the company should, if they are competent, have been worried
about the rapid erosion of their liquid assets and the very high interest
charges they were incurring?

I agree.

And if you look at page 94, you will find that is exactly what the chairman
was worried about. I can’t pronounce the name properly, Ooi Seng Poy. The
third paragraph, “The Group turnover for the year was HK$7,437,794.00 of
which room sales accounted for around 55%, rental income about 16% and
restaurant sales. approximately 20%. Unfortunately, over 27% of the said
revenue was used for payment of interest on loans. To remedy this unhappy
situation the Group disposed of Far East Mansion Flat and the August Moon
Hotel which at the time of sale was making no profit and showed no prospect
of improvement. Both sales were made at reasonable market price whereby the
loan account at the time of disposal was reduced by 35%.” And that is what
you would expect to find an intelligent chairman, finance director, saying and
doing, isn’t it?

Yes.

MR. YORKE: My Lord, would that be a convenient moment?

COURT: Yes.

D.W.4. — James COE — O.F.O.

XXN. BY MR. YORKE: (Continues)

Q.

Mr. Coe, at the end of the morning, you have just seen the rapid declining net
asset and cash situation of San Imperial in the accounts to the 30th of June,
1976. Now there was an interim report which has brought the matter up to
date to the 15th of June which was about 12 days before you agreed to buy
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Oceania. Will you turn to page 110 in the same bundle you have in front of
you, that’s yellow 5? It says, “1976-1977 Interim Report”. The next page,
111, “Hong Kong 15th June”, signed by Mr. David NG Pak-shing.

Yes.

Now it’s a little difficult to follow as compared with the previous one because
it’s comparing, I think, a year’s turnover with the six months’ turnover. Would
you just look on page 111 where the figures were given at the bottom? It says,
“You may also note in the report the business done by your Group during the
period has since improved as compared to the year ended 30th of June, 1976
as below:— Year ended 30/6/76 total turnover 7.4 million” — and you have
already seen that figure this morning — ‘‘Six months ended 31/12/76 total
turnover 5.6 million”,

Yes.

So when you turmn over the page to 112, top right-hand corner, you see the
figures $5,610,520 for 31/12/76 and $7,437/794 for 30/6/76. Unlike the
previous accounts, it’s not comparing 12 months with 12 months, but it’s
showing the difference of the 6 months on the preceding 12.

Yes.

That, of course, is a perfectly proper thing to do when the directors want
to draw attention to a possible turn-round in the company’s business.

Yes.

The trouble is, when a company starts to experience a substantial increase in
its trading — and you will remember that, looking at that figure on page 111,
it’s an increase of something like 70% or more — then the company is going
to need more working capital, isn’t it?

Yes.

Because one of the classic ways of going bankrupt in any company is to
overtrade with insufficient capital backing.

Yes.

In particular, working capital of course means liquid capital as opposed to
fixed assets, doesn’t it?

Yes.

Now look at page 113, you will see the current assets deduct current liabilities
on the right-hand side of the page that there, as at 31st December, although
the company is now trading at 60 or 70% more, its current assets have more
than halved in six months from 5.14 which we saw previously to only just
over 2 million.

COURT: Where is this?

MR. YORKE: It’s at page 113, my Lord, on the right-hand side of the page, you

will see that is the group and subsidiaries, but the left-hand side is only
corporation without its subsidiaries, so we have to take the group as a whole.
What I am comparing is the figure 2,070,326 on the right which is less than
half of the figure 5,146,257 next to it. That figure, your Lordship will
remember, was on page 96.
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COURT: Yes.

A.

Yes.

MR. YORKE: Mr. Interpreter, would you just put 96 against 130 like that?

INTERPRETER: We have.

Q.

o>

o>

MR.

o>

o P

You have, good. So just putting the picture together, we can see that the net
current assets of the company have gone down from just over 9 million —
just over 5 million to just over 2 million in a period of not much more than
18 months, is that right?

Yes.

You will remember you agreed with me a moment ago, of course, when a
company is fast increasing its trading, it needs more working capital. You
will see what the cost of more money was to San Imperial if you turn to page
115, and at the top left-hand side of the page, within the ‘“‘Notes to the
Accounts”, we have got the same information about interest that we had
previously on page 98. You see there that it is now paying interest over six
months of 1.7 million. This is a six-month figure.

Yes.

As a matter of fact, it wouldn’t matter for the purpose of this calculation
if it is a twelve-month period, but that is equivalent to 3.4 — $3,422,774 in
a full year, isn’t it, 3.4 million in a full year?

Yes.

Just turn back to 113 with 113 open at the same time as 115, please, so you
can just see the two of them together.

YORKE: Would your Lordship read the right-hand side of page 113 and the
left-hand side of page 115? It’s merely for convenience, so you see the
figures side by side.

So you see the periods paying interest were at 1.7 million in six months and its
current assets have fallen from 9 million down to 2 million.

Yes.

I suggest to you at that rate of interest, on its existing turnover, this company
was desperately short of cash and couldn’t last more than seven months on its
profit and loss account and balance sheet as it was.

Yes.

And no finance director in his senses would have accepted a deal which gave
him an annual dividend of $900,000 a year instead of a deal which would
give him 7 or 7.4 million cash straight away.

Right. I wish to point out one or two very very important points. I myself
am not specialized in accounting. I am a businessman. I find it that it is
useless to judge a company’s finance on its balance sheet if you don’t know
the actual accounts and the actual situation of this company. And I can
say that this balance sheet is out of date and that no one would be able to see
the big amounts in these accounts or in this balance sheet unless one joins this
company and understands the actual situation of the company in the past year
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or so, like I did. The current assets according to page 113, being 5,146,257,
is correct.

Mr. Coe, that was the 30th of June, 19767

Yes. I want to point out this figure first. This figure appears to be quite
healthy, but when I joined this company last year, I found that before Mr.
Choo fled, this amount had already been used up for the purchase of some
properties and the San Imperial Hotel building was mortgaged in July last year
for a certain amount of money.

> O

COURT: You can go on forever if you like. I am quite unable to catch up. I am not
a typewriter. What’s this about San Imperial Hotel?

A. The San Imperial Hotel building was mortgaged in July last year for a certain
amount of loan. Usually I don’t have any objection to the mortgage of
properties.

COURT: Yes. It’s not a question of being simple or not being simple. It’s a question
of just giving me time to write it down. I don’t mind if you go on for three
hours, but just give me time to write it down. Yes?

A. In July or August last year, the loan obtained from the mortage was used up
as well as the amount 5,146,257,

INTERPRETER: That’s in page 113,

Q. 5,146,257 had within six months reduced to 2,070,326?

A. Actually within two or three months from end of June 1976, it was even much
less than $2,000,000. Though the figure here 2,070,326 is much less than
5,146,257, but in July or August, it was already much more than the actual
figure, and actually in June this year when I joined this company, the current
assets of this company were much more than this figure here, $2,000,000,
including 1.5 million dollars fixed deposit with Sun Hung Kai and one million
odd dollars cash, amounting to about $3,000,000. Apart from the $3,000,000,
the 7,000,000 Siu King Cheung shares were considered by the bank to be
liquidity.

Q. Mr. James COE, financial matters are really not very difficult. If your 7,000,000

shares were considered by the bank as liquidity and San Imperial borrowed

money from it, then they would have to pay interest on that money, right,
isn’t it?

Yes, but on the other hand, they could sell the shares for some money.

If they had to pay interest on money borrowed against your shares, that would

make the picture on the left-hand side of page 115 worse instead of better,

wouldn’t it, because the interest payable would be greater?

A. Yes, right, but in June, San Imperial was not necessary to raise any loan
because the company had $3,000,000 in cash and that was already sufficient,
and the business nowadays is very good.

Q. Just look at page 112, would you, the last paragraph on the left-hand side?
You see, the certified public accountants say that this document gives a
true and fair view of the state of affairs as at the 31st of December.
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Yes.

Now tell his Lordship where the cash came from out of that certified balance
sheet and profit and loss account to enable the company to improve its liquidity
position in July of 1977 if it wasn’t selling assets.

At the beginning of this year, that is before I joined San Imperial Company,
the company sold August Moon Hotel and the proceeds of the sale were
entered into the accounts of the company.

We saw that on page 94 which was for the previous account, the left-hand side
of page 94, Mr. Coe. That has already been done in the previous account and
we are now looking at the following account. It’s on the left-hand side of the
chairman’s statement, page 94, third paragraph, *‘. . . Far East Mansion Flat and
the August Moon Hotel which at the time of sale was making no profit . ..”
So this is just an old story?

Yes, but the proceeds of sale were entered into the accounts of the company.
Yes, in the previous year.

And was later used to redeem the mortage.

The question that I asked you which you have avoided answering, Mr. Coe,
as far as I can see, is where you say the money came from to suddenly improve
the liquid position of San Imperial in July of 1977,

Yes. As I have said, the proceeds of sale was used to redeem the mortage, and
as a result of that the company paid less interest and, moreover, the business
of the hotel was very good.

Mr. James Coe . . .

SWAINE: He’s not finished.

For each month two hundred to three hundred thousand dollars was entered
into the accounts of the company, cash, sir.

Mr. James Coe, I don’t think you are doing yourself credit as a company
chairman. Look at page 115, would you? Look at the top left-hand corner.
The August Moon Hotel was sold in the period ending 30th June, 1976. We
know that from the previous accounts.

To my knowledge, sir, the sale of the August Moon Hotel was completed at
the beginning of this year, *77. I remember that very clearly, sir.

So that when Mr. Ooi Seng Poy signed his statement on page 94 which we’ve
been looking at, in the third paragraph, that reporting on the previous year
apparently he then goes on to talk about something which has happened after
the year is over.

“For the year ahead it is anticipated . . .”

That’s in the next paragraph, Mr. Coe. I’'m talking about the one before. You
will notice that it says, “Despite the disposal of August Moon Hotel . . .”, it
seems that it has already been done.

Yes, that’s right, there is nothing wrong with it.

And if you go back to page 1135, if you look at the top left-hand figures which
you have been looking at several times, you will see that so far from going
down in the last six months the interest charge is increased by over 50% — 70%.
Yes, right. Yes, I can explain this. I’ll repeat it, that the sale of August Moon
Hotel was completed in March or April this year, so there is nothing wrong
with paragraph 3 on page 94.
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Supreme Court Q. Well, Mr. James Coe, if that isso . . .
of Hong Kong

High Court INTERPRETER: Sorry, Mr. Yorke.

Defendant’s A. Tt is true that it’s stated in the chairman’s statement here like this, but it is

Evidence true that the Far East Mansion flat was sold, but in the report it says ‘. . . and
the August Moon Hotel which at the time of sale . . .”’, and this phrase, “. . .

No. 40 at the time of sale” means at the time of sale of the Far East Mansion flat

and it’s not at the time of sale of the August Moon Hotel and this is the
James Coe — fact, and here says, ‘. . . the sale of August . . .” — sorry, correction sir. It
“ > in the chairman’s statement means the

b4

Cross- says, ‘. . . making no profit . . .
examination August Moon Hotel was not making any hotel business profit. 10

COURT: Mr. Coe, will you read the last sentence, “Both sales were made at
reasonable market price . . .”

A. Yes. About the sale of August Moon Hotel I wish to say something more.
The agreement for the sale of the hotel was signed at the end of last year,
but the transaction was completed in March or April this year.

MR. SWAINE: My Lord, I have advised that we get the agreement itself to really
cut short a great deal of the cross-examination and the possible controversy.
We do know that one reason San Imperial was suspended was failure to
produce the accounts, and these accounts, although for the year ended June,
776, were not produced until May, *77. It may well be that the chairman, 20
although producing the accounts for the previous year, was reporting on
matters which had transpired in any event prior to his report which is May, *77.

MR. YORKE: I think I can dispose of the matter, my Lord, much more quickly
than that.

Q. Would you just notice, Mr. Coe, the last sentence to which my Lord drew
your attention?

“Both sales were made at reasonable market price whereby the loan
account at the time of disposal was reduced by 35%.”

A. Yes.

Q. Would you now look at page 96, and you see “‘Deferred Liabilities”’, note 14, 30
on the right-hand side of the page?

A.  Yes.

Q. Do you see the figure of 21.35 million?

A. Yes.

Q. DI’'msorry, Mr.Coe ...

A. This amount has not been reduced yet, sir. This is not the present amount, sir.

Q. Isee.

MR. YORKE: My Lord, it may be a fair point. I’'m not sure from the way in which

this account is drawn up because the note 14 isn’t as informative as I thought
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it would be on that point, my Lord. I don’t want to waste time on it.
I’ll leave that point, Mr. Coe, until we find out what is contained in note 14.

SWAINE: In fact, I think this makes — I have just noticed note 18 which
I think really computes the point. If one looks at 101, note 18:

“Properties held by one of the subsidiaries, August Moon Hotel . . .
and Flat G, . . . Far East Mansion have been disposed off in
subsequent year with a small profit.”

. YORKE: I'm much obliged to my learned friend. That was a bad point on my

part for which I apologise, Mr. Coe. I'm afraid it’s my unfamiliarity with the
way in which accounts are drawn here, but no matter, no matter.

You see, there was the company, in order to reduce it’s borrowings, selling
off property.

Yes.

And you said that of course they could sell the Siu King Cheung shares.

If necessary, yes.

And of course if they tried to sell seven million shares even in Siu King Cheung
the price would be depressed quite badly, wouldn’t it?

Yes. Yes, but in June it can be said that the company had quite much cash.

COURT: You mean this year?

A.

In June this year, sir.

COURT: Had a lot of cash?

oo o > L

Yes, sir. I have said that the company had 3 million dollars cash.

Mr. James Coe, I am going to suggest to you, looking at the deterioration of
its performance, 75 which was a bad year when it had 9 million or even if
it had 3 million dollars last year, it was still desperately short of cash.

Yes. Yes, I don’t know the past of this company but the cash flow of the
company has been increased since I joined this company. The cash flow was
increased from time to time.

Whether the increase is positive or negative in effect we have no documents
to show, do we?

I am telling the truth, sir. Everybody knows that the hotel business is very good
this year. This is the most important reason, sir.

Of course, if one goes to your company, Siu King Cheung, you really couldn’t
have afforded to pay cash for the shares in June of 1977, could you?

I have already said that at the time — at the beginning of this year when I
negotiated about this deal there was no sufficient cash,

Can we just look at your own company’s accounts, and I’ll suggest to you that
you had to pay shares because there was no way you could have ever paid cash.
Can we look at your Siu King Cheung Company Report for 1966/67 which is
the brownie one — *76/77. That will become P. . ..
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CLERK: P.24, sir.

Q.

o>

o> or PO

o>

CrOo»

o>

CroP» O»

P.24. This is ’76/°77. Just tumn to page 20, would you? I am going to ignore
the company throughout but take the group as a whole. You see the left-hand
side of page 20, half way down against “Net Current Assets’’ which is note 13,
that your net current assets were a minus quantity, 487 thousand dollars?

Yes.

And if one looks at the past performance on the right-hand side of the page,
again about two inches down into the page, you will see ‘‘Profit after Texation”
3.3 million, but you had to bring forward losses made in the past of 6.9 million
so the net position was 3.6 million loss.

Yes.

And if we look again back to the left-hand side, you will see where all the
assets of the company were, the fixed assets of 15 million. I am just looking . . .
Yes.

. at the large, large figures. ‘‘Properties for sale™, that is properties which
you were in the process of selling when you could get a decent price, 16
million.

Yes.

And then ignoring the quite substantial items, ‘“‘Investment in Associates’ and
“Long Term Investments”, ‘‘Intangible Assets™ 17 million, would you accept
that if one goes to note 14 that 14 million of those intangible assets were just
good will?

Yes.

Now, I don’t complain in any way, Mr. Coe, about the way in which these
accounts are drawn up. You will have to forgive me if I'm slow because they
are not drawn up in the way that I'm used to and I might be a little slow
about this. You see on page 21 that under 1976 for the Group down at the
bottom there is a figure of 1 million dollars payable as dividends.

Yes.

And that, I think, is 10 cents per share on 10 million shares.

Yes.

You can find that if you turn over to page 30. That’s right, isn’t it? You can
see the situation as at the 31st March, ’76, is 10 million shares. It is under item
15, “Share Capital”’, which shows the number of shares.

Yes.

And it’s upon that that the dividend was paid.

. YORKE: I am told, my Lord, that one of the advantages to San Imperial of

this deal was that they were going to get 13 cents per share dividend on the
issued capital — on capital that was issued to them — I'm sorry.

Yes.

You see the figure on page 21 immediately against letter ‘6’ of 2.2 million for
dividends?

Yes.

13 cents per share, how many shares do you make that?

17 million shares.

Yes, that’s exactly what I make it, 17 million shares. Tell me how do I pick
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— how do I pick those 17 million shares out of page 30?

Some new shares were issued at the end of March this year.

Mr. Coe, I'm not trying to be clever, I merely want to find that in order to get
from ten to seventeen I must add up some more figures which make seventeen,
and at the moment I can’t find a logical way of picking 17 million out of page
30. I just want you to help me if you would.

If you add up these four figures here that makes 17 million shares.

The one, the one and the five, is it?

Right.

It is the one, the one and the five. Thank you very much, I'm very much
obliged. Just for the sake of the note, it’s the “bonus issue” of a million,
ignore the next one, include the next two with a note (b) against them and
ignore the last one. So before you made any issue to San Imperial you had a
capital of 44.5 million shares.

Yes.

Would you care to work out for his Lordship what the dividend on 44.5
million shares at 13 cents is?

About 5 or 6 million dollars.

5.785 million dollars, I've done the sum for you.

Yes.

And after you had issued 7 million shares to San Imperial you had a capital of
51.5 million dollars.

Yes.

Can you work out the dividend on that or will you accept it from me that it
will be 6.695 million dollars?

Yes, about that; 6695, sir.

Six point.

COURT: I haven’t got it.

MR. YORKE: My Lord, on 44.5 million . . .

COURT: That I have got. Plus 7 million.

MR. YORKE: Your Lordship should have 44.5 plus 7 which is 51.5.

Q.

PO PO

Would you now go back to page 20? Tell my Lord where on those figures,
your profits after taxation — perhaps I'm wrong about Hong Kong but it is
certainly so in other countries — profits after taxation which is available for
dividend. “Profit after taxation”, the highest figure, 3.35. Tell my Lord how
it is that you propose to pay a dividend on the current shareholding as
issued including the shares issued to San Imperial is twice the highest profit
you have ever made.

You can’t see that here.

No. :

But we have building sites under development and in 2 to 3 years’ time the
company will make a profit of millions of dollars.

Possibly that may be true, Mr. Coe . . .

Well, actually there is already a profit of several million dollars which is not
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shown in the accounts here.

Mr. James Coe, I'm learning a great deal about Hong Kong and accounts
in the course of this case, but these accounts appear to be signed by you and
certified by your accountants, audited by Messrs. Norman B. Cheung &
Company, Certified Public Accountants. I should have thought there weren’t
any material omissions.

MR. SWAINE: What did he say?

INTERPRETER: He is looking for something in the statements.

Q.

A.

o »

o> Pp

> LoF

May I help you, Mr. Coe? Could it possibly be note 9 on page 26 that you
want? It may not be.

What I said is this, that the Garfield Court had been developed and sold at a
profit of several million dollars which has not been entered into the accounts
for the year ending march, 77, but it will be entered into the accounts for the
year ending March, *78.

I see, and you haven’t in your statement on the 8th of October of this year
— page 17 — that you didn’t think it of interest to your possible investors
that this is what you had done?

It does say in this report that the profit of the sale of that property will be
reflected in the accounts for the next year. Well, I can remember that it is in
this report.

Well, I’'m sure it is but just show me where. I'm afraid I’'m not familiar with
this form of accounts. Is it on — perhaps it’s on page 6 and 7, is it? You said
at the end of note 2 on page 6 — you said a subsidiary had developed Garfield
Court. “There were 56 units, and 50 units have now been sold.” Is that it?

Yes.

Page 6, note 2. That doesn’t tell us when and in which financial year any of
those units were sold, does it?

The profit has not been entered into this year’s accounts, but it will be entered
into the accounts for the next year.

Well, let’s consider something else that you said you were going to do and
that is you were going to make an open bid for the outstanding 25 million
shares in San Imperial at a figure of $1.50, and that was why you wanted the
figure of $1.50 put into the contract. Do you remember?

Yes.

You said to Mr. Ching yesterday, you said you need 37.8 million, ‘“‘whether
I have cash I don’t — it doesn’t matter,” I think. I would issue new shares
amounting to that much to exchange,” and you then went on, “If S.K.C.
was going to issue new shares at the rate of $1.50 for one San Imperial, the
S.K.C. price went to $1.50, then it would be three to two,” and so on and
you gave examples in the way prices would shift.

Yes.

Did you consider what that would mean in terms of the dividend demand
upon your company?

Yes, but it is not an easy thing to do, sir.

No. Let’s just see how difficult it is, shall we? 51.5 million shares already
issued, 37.5 million shares needed to be issued to effect an open bid at the
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current price of $1 for a Siu King Cheung share, that makes a total of 89
million shares which, by a coincidence which I don’t rely as such, is exactly
twice the 44.5 million shares you started out with before attempting the
take-over of San Imperial.

Yes, but I am not saying that I am going to buy it right now. I say that there
is a possibility that we may buy the company in the future.

You see, if you had made any such offer, the dividend payment you would have
needed to maintain 30 cents per share, which is the least you could have done
to maintain the value of your shares in the stock market, would have cost you
11.57 million dolars a year.

Yes. Yes, but I have said that the Hong Kong market is very strange. It doesn’t
mean that it is necessary for Siu King Cheung to issue 25 million shares in order
to buy 25 million San Imperial shares.

I thought you would have to issue 37.5 million to buy 25 million.

On the other hand, it may only be necessary to issue 10 million Siu King Cheung
shares for that purpose, that is in case the price went up to $2, $3, $4 or even $5.
Of course, if it went up to $10 you would hardly have to issue any shares at
all. His Lordship can do that calculation perfectly easily. But take the price as
it is now; it makes no difference what the share price goes to, the dividend
which you would require to service a capital — the total capital which you ‘would
then have would be 11.57 million dollars per annum.

Yes, but in this case Siu King Cheung Company will not issue any new shares.
I’'m glad to hear it.

Because it is not worthy for the company to do that — it is not worthwhile
for Siu King Cheung Company to issue new shares at this moment, but if it
is worthwhile to issue new shares then Siu King Cheung would do so.

So all this careful agreement with Mr. HO Chapman and others about fixing a
price of $1.50 was done on the off-chance that at some time in the future, when
Siu King Cheung shares stood at some different value, you might then wish to
make an open bid?

As D’ve said yesterday that I would base on the price of $1.50 in the bargain,
sir.

I suggest to you what you were really after, if you will look at page 113 in
Yellow 5, which we were looking at before — 113 in Yellow 5 — if you look
two-thirds of the way down the page under “31.12.76" column, “Fixed Assets’’
against note 14, just under 70 million dollars of fixed assets in San Imperial.
The fixed assets — Fixed Assets, 69,957,578, whereas if you look back at page
20 of your own, you only had about — on the left-hand side of the page,
the first three items, 7,8 and 9, you only just had something over 30 million
dollars of fixed assets. I'm just taking round figures, the left-hand side of page
20, the first three figures, 7, 8 and 9; add them up and there is about 32
million dollars.

Yes.

And what you were really after was getting the assets of the company, which
was at twice the assets that you had, and you were getting them by —
principally by purchasing Oceania for the issue of shares, selling its asset,
the Bangkok Hotel, and using that to pay for the San Imperial shares.

It was not necessary for me to do this. Well, actually I have another plan in
my mind. There is a buyer who would want to — who would like to buy the

- 953 —

Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Cross-
examination



Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Cross-
examination

>

RPPLO P»ROPR

23 million shares, if the shares are free from encumbrances. If he offers me
5 cents or 10 cents more I will — or I may or I will sell the shares to him.
In these circumstances Siu King Cheung Company will have an immediate
profit. For the purpose of acquisition or sale there are many methods. It is
not necessary to have 30 to 40 million dollars to do this.

Going back, Mr. Coe, not to what you can do now but what you were
agreeing to do this time last year with Mr. CHOO Kim-san and what you were
doing this Easter in the agreements which you entered into and is particular
the agreement of the 27th of June, you didn’t have the money, your company
didn’t have the money, and the only way in which you could get at the assets
of San Imperial was to strip out Oceania, sell its assets and use that money for
the purposes of the purchase.

I disagree, sir. In actual fact at the end of October Siu King Cheung Company
paid out 19.2 million dollars cash to pay up this money.

What you did after this action had been going underway for three weeks has
no interest to me at all, Mr. Coe. I am concerned with what you did before
it started.

It is true that at the beginning I did not have sufficient cash, but Siu King
Cheung was able to complete this deal. Siu King Cheung issued 7 million
shares for the purchase of Oceania.

Yes, we know about that.

That 7 million shares is liquid cash. You can’t say that I actually took that
much money from the company. The best example is this, that a few years
ago the Hong Kong Land Investment Company acquired Dairy Farm, but did
Hong Kong Land Investment Company have any cash? I'm sorry — did Hong
Kong Land Investment Company take out any cash? They only issued new
shares for the purchase of the Dairy Farm. In the stock market acquisition is
a very strange or wonderful and lawful way in doing business.

It is perfectly obvious and elementarily simple, isn’t it, Mr. Coe? Don’t pretend
there is any difficulty about it at all.

I’'m not saying that it is very simple. Sometimes it appears to be simple but it
is very difficult for a person to achieve it. You would find it very, very
difficult in doing it.

I'll leave that and go to two last matters, I hope, Mr. Coe. You twice said
yesterday, I think, that you could have got money from Hong Kong Estates.
What did you mean by that?

The reason I said that is because Mr. Ching alleged to me that it was unlawful
for Oceania Company to lend money to six people. This is why I said in answer
to Mr. Ching that I could borrow money from the Hong Kong Estates Company
How?

... and lend it to David Ng,

How?

Because at that time I thought that it was right for Oceania Company to lend
money to those six people.

How could you borrow money?

If it was not right I would not have done it.

How could you have borrowed money from Hong Kong Estates?
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meaning that you could indeed have borrowed money from Hong Kong
Estates, but you were just using Hong Kong Estates as an example that you
could have borrowed money from anybody else rather than Oceania?

That is right. What I meant to say was there were many other ways and in
that case I would not have committed myself.

And the company you happened to choose was a company from which, that
is you have or since it is a subsidiary of San Imperial, might possibly have been
the wrong thing to do?

Which company do you mean?

Hong Kong Estates which purchased shares in San Imperial.

I don’t understand it.

Very well, the last question — the last matter I would put to you, would you
look at P.21 please — my Lord, I am not going to put the whole lot — if my
learned wishes he could possibly re-examine — my Lord on my copy of P.21 I
have made an addition which I invite your Lordship to make, and it is this
— perhaps the easy thing is to hand up mine. My Lord, it is, as it were — I pass
mine up — your Lordship may care to see it rather meets up with your Lord-
ship’s document. Your Lordship will see on the top left-hand corner I have
now put in, ‘An agreement relating to the Declaration of Trust — James Coe
— Choo Kim-san’ — declaration of trust in relation to three San Imperial shares
— an agreement I have dated the 26th of October, 1976 — the document, I
think is Yellow 4 — I cannot remember the number off-hand, and then it goes
across the page down to the sale — Oceania to James Coe — Your Lordship
may like to write that on. Your Lordship has asked for elucidation of a
number of matters on this . . .

COURT: But most of which in fact has already been explained.

MR. YORKE: I am just happy to leave the remainder open to Monday.

COURT: I myself want to look through the evidence, but as I say most of it has

MR.

o>

already been explained.

YORKE: It does appear to be the case. Would you look at that document Mr.
James Coe — when you bought Oceania what assets did it have apart from the
Bangkok Hotel?

No other net assets. ,

Well then, where did the 4.6 million come from which was lent to this group
of people you say on the advice of your Chief Accountant on the 27th of
June?

At that time the Oceania Company had about 1.2 million dollars assets and
about the same amount in labilities.

The question I asked you is where did the 4.6 million come from which
Oceania lent on the 27th of June to the five people about who Mr. Charles
Ching has cross-examined you,

I wish to explain this very clearly, so, therefore, I wish your Lordship could
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give me more time to explain.

COURT: Can you tell us where the 4.6 million dollars came from? If you think you

A.

>0 P>

need to go into detail do so — I thought it would be a simple answer.

One million dollars was taken out of the 1.2 million dollars by creation, sir
— that is the term used by the bank circles, therefore by creation there was
one million dollars, one million dollars, one million dollars and 800 thousand
dollars totaling 3.8 million dollars in order to make the six people to achieve
the purpose of written off.

That is your explanation as to how on the 27th of June Oceania was able to
lend 4.6 million to these people and subsequently on the 18th of July lent
78 million to somebody else?

Yes. Starting from Oceania the four parties of Oceania, David Ng, M.A.F. and
Hong Kong Estates were used as a circle. In order to form that circle Oceania
Company must have that one million dollars and Oceania had it at that time.
Oceania lent that one million dollars to Mr. David Ng, and Mr. Ng returned
that one million dollars to M.A.F. and M.A.F. returned that one million
dollars to Hong Kong Estates and Hong Kong Estates deposited this one
million dollars with Oceania Company as fixed deposit, and in the second
round the same parties were used and so there was another million dollars
making a total of two million dollars. You see Mr. James . ..

1 haven’t finished.

I am so sorry.

And the third round — in the third round the same one million dollars was
used, therefore after the third round there were three million dollars
deposited with Oceania Company, and in the fourth round one million
dollars is used — sorry in the fourth round 800,000 dollars was used
therefore after the fourth round there was a total of 3.8 million dollars
and then Hong Kong Estates deposited 200,000 dollars with Oceania
Company making a grand total of 4 million dollars. This was very lawful
and there were cheques in one million dollars each and there was money
in the bank to meet the cheques.

What was the point of the exercise except to deceive and hide to anybody
who tried to investigate it that there was no real money coming into the
transaction?

It is not that there was no cash at all — there was money — there must be
money to start with.

COURT: Even a hundred dollars.

A.

Even a hundred dollars — it all depends how much you had, and then you will
know how many rounds you will have to go to make it up to 4 million dollars,
by creation. If we had 3.8 million dollars then we would only have to go one
round. This is what I call by creation. That is to say with one million dollars
you could do that by creation. It says that all the banks in Hong Kong have
ninety billion dollars. Is it true that the banks have ninety billion dollars cash
— solid cash? No.

Mr. James Coe . . .
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They are also doing this by way of creation. The reason for doing this is that
David Ng needed this money to pay it back to M.A.F. for a cheque for the
purchase of two million odd San Imperial shares. This is very important. M.A.F.
owed Hong Kong Estates 6 million dollars cancellation fee. In order for San
Imperial company to receive the cancellation fee at once I felt that it was
worthy to do it, that is to say to lend money to Mr. David Ng and then Mr.
David Ng paid money back to M.A.F. and then M.A.F. paid money back to
Hong Kong Estates. This is the most important reason. At that time we only
had one million dollars cash, and with that one million dollars we were able to
carry it out and made it advantageous to the parties.

What you did was done in order to make it look to anybody who examined the
books as if you were really paying cash for shares when in practice you
wouldn’t have any money effectively until the 24th of October when you
succeed in selling the Bangkok Hotel, and that is when all the money was
repaid three days later back to Oceania and everybody else?

No, T deny that. T will repeat it. In fact that was to save Mr. David NG and
make him able to pay the money to M.A.F. to“clear the post-dated cheques
given to M.A.F. by Mr. David NG, and the more important thing is this, that
San Imperial Company would be able to receive the cancellation fee amounting
to 6 million dollars immediately and out of the 6 million dollars, one million
odd dollars already had been paid.

Mr. James Coe, if the 6 million dollars are not real dollars, are just circulating
money, then San Imperial is not receiving any real money at all is it?

I deny that — in that case can you deny that all the banks in Hong Kong have
not got 90 billion dollars?

Mr. James Coe, the basis of banking is so elementary that we don’t need
lessons on it in this court, but we are concerned with what you did with the
real money. I have only two questions I am going to ask you, and they are
very short. One is this that you are wrong that the figure of the money
which you got from Hong Kong Estates was 200 thousand dollars/It was
in fact four million, and that is the money which you used to enable
Oceania to make the loans.

Yes, I have already said that there were four millions deposited with Oceania
Company, but this money had already been paid back to Hong Kong Estates
afterwards.

Look at Yellow 4 page 47 please — we are almost finished — Yellow 4, page
47 please — page 134 — beg your pardon Yellow 4 page 134 — you see that
is on the day on which Oceania makes all these loans to your nominees, and
that day Oceania issues a receipt for 4 million from Hong Kong Estates?

Yes.

The only other matter I have to put to you is the reason why you were so
anxious to see M.A.F. paid was because if you did not pay M.A.F. promptly
Mr. HO Chung-po might have some very embarrassing things to say.

I deny that. At that time when this was being done the name of HO Chung-
po did not appear in my mind at all.

MR. YORKE: My Lord, I have no further questions of this witness.
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MR. SWAINE: The question of a time-table now arises. I have some questions in
re-examination — I shan’t be very long. I have got possibly one more witness
and then I shall close my case. I think it has been suggested among ourselves
that if we finished the evidence tomorrow, then . . .

COURT: I thought we did not want to sit on Satursdays.

MR. SWAINE: I think the consensus is we would rather finish the evidence this
week-end and it is possible if your Lordship would see your way clear to
give ourselves time to get our final speeches, then we need not resume on
Monday, but possibly resume on Tuesday or a day later, I ask my Lord,
perhaps Wednesday. There has been a great deal of evidence. There has got
to be a great deal of writing up of notes over the next few days. It has been
discussed tentatively between ourselves, of course this is all subject to your
Lordship’s approval . . .

COURT: Very well then, you think half a day would be sufficient for the evidence?
MR. SWAINE: Yes, my Lord.
COURT: How is your time-table?

MR. CHING: This moming I had partial success, as it were, in that the criminal case
has been put back to the 12th of December. I, therefore, have one week with
which to creat some arguments. My Lord, my other difficulty is that on the
5th, that is to say Monday week, I have an order 14, which is very complex
and I am therefore a little bit worried. If my learned friend starts on Wednesday,
I understand he will be three days, I will be in difficulties for the Monday
following. I understand that if that should happen my learned friend would
have no objection to adjourning once more for that one day.

COURT: How long do you think you will be on your feet?

MR. CHING: I cannot conceive that I can be longer than a day and a half or a
maximum of two days. I don’t know how long my learned friend Mr. Yorke
will be. Again on the basis which my learned friend indicated, that is of
dividing up the case between us I should be less than my learned friend. I
am picking up the back end part of it — I think four days together would
be sufficient.

COURT: So if we start on Wednesday you will finish on Friday?

MR. SWAINE: Yes, my Lord, I will certainly finish . . .

MR. CHING: My Lord, if my learned friend starts on Wednesday, much sympathy
though I have for my learned friend, he is cutting it a bit fine so far as [ am

concerned.

MR. YORKE: I am inclined to make a similar application, because I am anxious
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to get back to London. I am in difficulty in starting a House of Lords on
the following Monday. Although I can get back by then it is difficult to
prepare a case which would start a day after I would get back. I am anxious
to get away before the end of the week. That is only my personal convenience.

MR. SWAINE: My Lord, I am quite prepared to start on Tuesday.

COURT: Very well then.

MR. SWAINE: I think if we finish the evidence tomorrow, at least that is out of the
way and we shall have the week-end plus Monday. I am asked whether if your
Lordship would be agreeable to start at 9.30 tomorrow.

COURT: Yes.

Appearances as before.

D.W.4 — James COE — o.f.

MR. SWAINE: My Lord, we have not actually exhibited although I think we should
and the originals have been seen by my learned friends, the 8 million certificates
in the name of IPC Nominees Limited. My Lord, I will put in, if I may, a set
of copies which has been made up into a convenient bundle.

CLERK: Exh.D13.

MR. SWAINE: My Lord, I might just make the point as this is a convenient time to
do it, that the 8 million shares, as you will see, comprises 10 certificates and
the subject-matter of the charging order nisi is the 7,631,000 shares. My Lord,
these are the first 8 certificates. Your Lordship will see that there is one for
631 and there are 7 of a million each.

COURT: The first 8 or the first 3?

MR. SWAINE: The first 8, the dates of these are all the 15th of June, 1977. Then
the balance, 369,000 shares, are made up, as your Lordship will see, from the
front page of 2 certificates: one for 368,000 shares, the other for a thousand
shares; and these were both issued on the 18th of July, 1977. Your Lordship
will remember being told (word or words drowned by a loud cough) the
registration of these 369,000 shares. My Lord, I think we have at my learned
friend’s request produced and it has now been exhibited the declaration of
trust in respect of the 369,000 shares. Rather than making the point in
re-examination, I make the obvious point that the declarations of trust, of
course, correspond with the way in which the certificates were issued. There
is one for 7,631 issued on one date; there is another declaration in respect
of the balance of 369 issued on another date.

REXN. BY MR. SWAINE
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CrLOP»LO»

Mr. COE, I think it would be helpful if we were to have a more definite
idea of the extent of your beneficial ownership of Siu King Cheung. You have
said that you youself held shares in your own name. Does wife hold shares in
her name?

Yes.

And do you have children?

Yes.

And do they also hold shares in their names?

Yes.

Now would you indicate how much of the issued shares of Siu King Cheung
is owned beneficially by your wife — by yourself, your wife and your
children, and when I ask you that of course I include shares which are held
in the names of subsidiaries of Sin King Cheung, but at the end of the day
how much of the Siu King Cheung shares is owned beneficially by yourself,
your wife and your children?

About 11 million shares in my name, in my wife’s name and in my two sons’
names.

COURT: You said in your name, your two sons’ name and your wife’s name. Are

o>

> O

CrPePLo> LO»

there any held by nominees?

No.

And these 11 million are held in the names that is of yourself, your wife and
your two sons?

Yes.

And are there shares held in the names of subsidiaries of Siu King Cheung?
Yes.

And do you or your wife or your sons have shares in the subsidiaries?

No.

Let me put this slightly differently in case I have not understood you, Mr. COE.
If Siu King Cheung were to go into voluntary winding-up, how much of Siu
King Cheung would pass to you and your family?

You can say that it is 11 million shares out of 51.5 million shares.

Now when you say in-chief that you controlled over I think the figure was 30
million shares of Siu King Cheung, what did that mean?

Apart from the 11 million shares owned by myself, my wife and my two sons,
the majority of the Siu King Cheung shares are owned by the subsidiary
companies.

And how did you come to exercise control over the shares in the names of the
subsidiaries?

The shares are owned by the subsidiary companies and the subsidiary
companies are under the parent company Siu King Cheung and I am the
chairman of Siu King Cheung, sir.

And are these subsidiaries wholly or partly owned by Siu King Cheung?

Most of the subsidiary companies are owned 100 per cent by the Siu King
Cheung company.

So you have a position where the subsidiaries owned the majority of the Siu
King Cheung shares and the subsidiaries are in most cases themselves 100 per
cent owned by Siu King Cheung.
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Yes.

Now you remember the suggestion made to you by Mr. CHING that the reason
the 8 million shares taken in the name of IPC was to make it more difficult for
the plaintiffs to trace those shares. Do you remember that?

Yes.

Now we have got the share certificates and we know that on the 15th of June
IPC became registered shareholder of the 7,631,000 shares.

Yes.

And anyone searching the share register of San Imperial on or after 15th of
June would see the name IPC?

Yes.

Do you remember also that you contrasted the present income of Oceania in
the sum of — sorry, you will remember that Oceania having got the 7 million
Siu King Cheung shares — (spoken to by Mr. TANG) I will start again. San
Imperial having got the 7 million Siu King Cheung shares in return for
Oceania, would be entitled to a dividend of some $910,000?

Yes.

And you said that Oceania had, prior to the swap, been receiving an income
of you said about 3 to 400,000 a year.

I should say 30 to 40,000 dollars per month.

Yes, it is about half of the expected dividend income.

Yes.

Now was that the rent from the Bangkok Hotel or did Oceania have other
income as well?

Only the rent, sir, and there is no other income.

You remember that you were criticized for not letting San Imperial make the
extra $400,000 upon the sale of the Bangkok Hotel.

Yes.

Prior to the sale, did you not obtain the valuation report of the Bangkok
Hotel property?

Yes.

And we have already looked at this and this is document 16. If you want to
look at it again, document 16, page 30 at yellow 4, and was the market value
then assessed as at the 22nd of June, 1977, in the sum of $4 m.?

Yes.

YORKE: My Lord, I wondered if my learned friend should really re-examine
by what amounts to a leading question to suggest that at the time the deal
was put through, Mr. COE thought he property was worth. What the
implication of that question was, “I thought it was only worth $7 m.”, when
his own evidence-in-chief was that at the time the deal went through he
discussed it with the directors not only of San Imperial on the one side but
with Siu King Cheung, I think, and that he sold it to the directors of Siu King
Cheung on the basis that it was actually worth 7.4. My Lord, that is what I
have my learned friend’s, Mr. CHING’s note as saying: “I must be fair to both
companies and therefore both companies would have benefited and I have
discussed it with the directors to sell Oceania to Siu King Cheung at 7 m.
shares” — I can’t quite read $7 m. “In this case before the end of June San
Imperial would have a capital profit, that is on book value, of $2 m. As for
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Siu Kin Cheung, the company had obtained an undertaking that the company
would make a profit of $500,000.” My Lord, my learned friend is, as it were,
by implication, trying to in re-examination, by leading it off, suggest, without
actually putting it in so many words, that Mr. James COE thought the property
was only worth 7 m., the true valuation of that. His own evidence-in-chief was
he thought and told his co-directors there was actually a profit of $400,000.

SWAINE: My Lord, the evidence-in-chief on the valuation report was that Mr.
COE had got this valuation for two purposes: in order to be fair — if I
remember the words rightly — and also in order to satisfy the Stock Exchanges
for the purpose of the listing of the new shares. My Lord, Mr. COE’s subjective
view of the value of the property is one thing; an objective view by an
independent valuer at the time is something quite distinct and which I am
entitled to put to the witness in re-examination.

COURT: Oh yes, oh yes, but the point is this, isn’t it, that he received a report

MR.

saying that the property was worth $7 m., but his own view was that it was
worth 7.4 or 7.5.

SWAINE: He thought 7.5; in the end he got 7.4. The independent valuer said
7 m.

COURT: All right.

MR.

SWAINE: My Lord, it could have been sold for 6.5 in which case Siu Kin
Cheung, presumably, would have complained and my learned friends would
have taken up the cudgels on behalf of Siu King Cheung. As it happens, it’s
got 7.4, so they take up the cudgels on behalf of San Imperial. You can’t
have it both ways.

COURT: Carry on.

Q.

Cro» O»

CrLOo»

It was suggested to you, Mr. COE, that you were concealing even from your
own solicitors that you were purchasing the San Imperial shares for Siu King
Cheung and not for yourself and that you, of course, have denied.

Yes.

And you have referred, amongst other things, to the receipts issued by Philip
K.H. WONG & Co. for the cheques which you had given to them.

Yes.

Would you look at yellow 1, document 36? Is that one of the receipts?

Yes.

Now that, for the record, is the receipt dated 30th of April, 1977 issued by
Philip K.H. Wong & Co. and it reads ‘receipt from Siu King Cheung Hing
Yip” and the amount is 1.5 m.

Yes.

Would you look also at 69 in the same bundle? Is that the other receipt?

Yes.

That for the record is the receipt dated 8th of June, 1977 of Philip K.H. Wong
& Co. stating that they had received from Siu King Cheung Hing Yip the

- 962 —

10

20

30

40



10

20

30

40

o>

Proxo»

CPOPOPOPROP» LOP LPOPLOPLOPOP

=
=

MR.

further sum of 1,500,000.

Yes.

Then you will remember that you were referred to your affidavit of the 29th
of June, 1977 being red file 2, page 19. We don’t need to look at that, but do
you remember having seen counsel in conference or consultation before that
affidavit was made?

Yes.

And was that counsel Mr. Robert TANG?

Yes.

And was it made known to him that you had been acting for Siu King Cheung?
Yes, sure.

You were asked to look at Yellow 4, page 22. Now that is the declaration of
trust signed by CHOO Kim-san which bears the chop date 26th of October,
1976. You will remember being questioned about that date.

Yes.

Now you say you made enquiries of the chief accountant of San Imperial.

Yes.

Do you know when CHOO Kim-san signed the declaration?

I don’t know.

All right. Do you know when the chop date was applied?

No.

All you do know is it bears a chop date ““26th of October 1976”.

Yes.

You remember the evidence as to the sale of the August Moon Hotel which
you were certain had been completed only in March or April this year, Mr. COE.
Yes.

Do you know how much the August Moon Hotel went for? How much did it
fetch?

It is about 11 million or 12 million dollars.

If I told you it was $11 m., that would correspond with your recollection?

Yes.

That sale was put through, of course, by the previous board.

Yes.

And that, as you have said, has relieved the cash flow problem.

Yes.

And reduced the burden of interest.

Yes.

Tell me: is it good business.

. YORKE: My Lord, so that my learned friend can’t take a point against me in

my final submission, I merely observe this — and perhaps it is a technicality.
He may want to have the cake and eat it at the same time whatever the
expression is by saying “you improve your cash flow problem and simultaneously
reduce the burden of interest”. You can do either of those things with the
sum of money but you can’t do both, not at the same time, my Lord.

SWAINE: I'm sorry. I do defer to my learned friend on matters relating to
accounts, my Lord, but let me perhaps put it this way. I think you did say
that the proceeds went in part towards reducing the outstanding loans on the
part of San Imperial. — 963 —
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Yes, a part of the proceeds was paid to redeem the mortage of the August Moon
Hotel and a part of the money, according to my recollection, sir, was paid to
redeem the mortage of the Bangkok Hotel.

And the rest of the money?

To my knowledge, sir, the money was with the company, sir.

And that would go to improving the cashflow?

Yes.

Tell me, Mr. COE, as a matter of business, if one wants to keep a company
going, does one sell off the assets of the company if unnecessary to do so?

It all depends on the financial situation of the company. If it is not necessary,
no, sir.

And if San Imperial had sold the Bangkok Hotel then — no, my Lord, I with-
draw the question. It is a matter for comment. I am asked, Mr. COE, if you
could give us the figure if you know it for the respective mortages on the
August Moon Hotel and the Bangkok Hotel.

I don’t know, sir.

You were questioned about the last annual report of Siu King Cheung itself,
Mr. COE. Would you have a copy of the report handy? Would you turn to
page 6 which is your chairman’s report? Now would you look at the second
paragraph, fourth line. That reads, does it not: *“This amount of net profit does
not include profit on sale of properties located at Argyle Street because it will
be reflected on the accounts when the sale is completed.”

Yes, I thank you because this is what I could not find yesterday.

And Garfield Court, the picture at page 13, gives the address in Argyle Street,
and the two sentences following: “Your directors have now recommended
payment of final dividend of seven cents per share making a total of thirteen
cents per share in respect of the year ended 31st March, 1977, as compared
with the ten cents plus one bonus share for ten shares for the year ended 31st
March, 1976.”

Yes.

Then do you go on in the next paragraph to give particulars of assets acquired
by the company during the year ended 31st March, 1977?

Yes.

And these include net item 2, Garfield Court, which is a 14-storeyed residential
building in Argyle Street. “There were 56 unites and 50 units have now been
sold.”

Yes.

In paragraph 3 your company acquired 49 per cent of IPC Holdings Limited
which is developing a 14-storeyed commercial building at Reclamation Street
which you expected to complete in 1976. And at page 7 in the second complete
paragraph, you referred to the sharing in the project developing a 12-luxury-
European-style-house villa at Silver Strand.

Yes.

Which you expected to complete before the end of this year.

Yes.

And then finally at the foot of page 7, you expressed the belief that in the
absence of unforeseen circumstances, both the Company profit and dividend
for the year 1977-1978 would not be less than 1976-1977.

Yes, right.
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Q. One last set of questions for you. This relates to the evidence at the end of the
day yesterday about the creation of loans. Do you remember, Mr. COE?

A. Yes.

Q. Looking at it from one point of view, we know that David NG owed MAF
Corp. $4.8 m.

A. Yes.

Q. By arrangement he was to pay that sum to Oceania direct.

A. Yes.

Q. He needed to borrow $3.8 m. for that purpose.

A. Yes.

Q. And he borrowed it from you.

A. Yes.

Q. You borrowed it from Ming Kee.

A. Yes.

Q. And Ming Kee through nominees borrowed it from Oceania?

A. Yes.

Q. At the end of the day you were owing Oceania $3.8 m.?

A. Yes.

Q. And through your nominees you put up securities for the loans from Oceania?

A. Yes.

Q. You had said in-chief that you had repaid Oceania.

A. Yes.

Q. Now we have now got as a result of a subpoena to the Dah Sing Bank a batch

of 22 cheques, the last three of which are issued by yourself in favour of
Oceania totalling $3.8 m. Are these three cheques given by way of repayment?

CLERK: D12,

MR. SWAINE: I think the copies might also be in Yellow 4. These are the 33B
cheques, my Lord.

COURT:: Are these the cheques starting from page 118 of yellow 4?
MR. SWAINE: My Lord, yes, page 118.

COURT: Perhaps my clerk can work with your junior so that it shows because I
don’t think I have got photostat copies of them in the exhbits file.

MR. SWAINE: My Lord, I wonder if your Lordship has at page 116 in the yellow
file —.

COURT: 116 is a receipt.

MR. SWAINE: Oh I see. Your Lordship doesn’t have the insertion which is just in
my file. I apologize. I will arrange for that to be done.

COURT: Perhaps the easiest thing to do is to let me have photostat copies of these
cheques so that they can go into the exhibits file.

— 965 —

Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Re-examination



Supreme Court
of Hong Kong
High Court

Defendant’s
Evidence

No. 40

James Coe —
Re-examination

MR.

Q.

> oror oX

SWAINE: We shall arrange for that.

Now the total amount borrowed from Oceania through the six nominees, Mr.
COE was — you can take it from me — we have gone through these figures
— $5,380,000.00.

Yes.

And if you deduct the 3.8 which we have already accounted for, that leaves
$1,580,000.00.

Yes.

And you had said in-chief all the loans had been repaid, Mr. COE.

Yes.

I have here two photostats of cheques issued by yourself in favour of Oceania,
one for $780,000 and the other for $800,000 totalling therefore $1.58 m.

Yes.

COURT: Are these in the documents?

MR.

SWAINE: No, they are not. We have the pay-in slips, but we weren’t able to
get the photostats until just recently. My Lord, the pay-in slips are 139 and
140 in yellow 4. Your Lordship will see the 139 pay-in slips is $780,000 and
the page 140 pay-in slip is $800,000. Could we mark the photostats please?

INTERPRETER: D14A and B.

Q.

MR.

o>

MR.

MR.

>

Now additionally, I would like you to look, Mr. COE, at the yellow 4 index
item 35 which is page 6 of the index itself.

SWAINE: Does your Lordship have the index to the yellow 4 bundle? I'm
sorry, my Lord. It is the discovery in the form of an index. It is page 6 of the
list.

Now you see there item 35, 13 cheques with the following particulars: all in
favour of David NG. The cheques are all there, Mr. COE. We will just look at
the index for your reference, all right?

Yes.

Now my learned friend Mr. Yorke says he is not interested in cheques issued
after the commencement of this trial, but —.

YORKE: My Lord, I think I did say that yesterday — I wasn’t entirely
performing at my best yesterday — but I have always said previously and I
maintain that what I am not interested in is cheques made after your Lordship’s
ruling that this trial would go forward on its merits, that the defendants have
no locus standi to strike us out of a legal point.

SWAINE: But we have a series of cheques issued in October. These are the
last six.

Do you see those, Mr. COE, the last six cheques?
Yes.
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And these totalled $4,188,000. Now just take that from me. And the other
October cheque is the one over the page under item 36. That is the finder’s
fee and the amount was $3 m. Do you see that?

Yes.

So the October cheques in this series totalled $7,188,000.

Yes.

Now that is, of course, a separate batch of cheques from the $5,380,000
that we have just been looking at, i.e., the money repaid to Oceania?

That is right.

We add those together, then we get a total figure in the amount of $12,568,000.
Yes.

The Bangkok Hotel fetched as we know $7.4 m.

Yes.

If we deduct that from the 12,568, we are left still with $5.168 m.

Yes.

Now you remember saying, Mr. COE, that in October Siu King Cheung and
subsidiaries had overdraft facilities from Banks to a sum of about $4 m.

Yes.

And we were then waiting to get the bank certificates for this figure.

. SWAINE: My Lord, I think we have copies of this for your Lordship and for

counsel.

Are these the certificates justifying to the overdraft facilities?

Yes.

And does the total of these four facilities come in fact to $4.920 m.?
Yes.

CLERK: DI5A to D.

Q.

A.

MR.

PO> O

And if you needed to at the time, Mr. COE, would you have drawn upon
these facilities to pay part of the money then owing to David NG?
Yes.

YORKE: With respect to my learned friend, you must allow me to observe
that each of these statements indicates the overdraft facilities extended on
the account, but it’s no indication that any of the four extended facilities have
been utilized. Each of these letters could be in exactly the same terms with
the possible exception of the last one if every penny of facility was fully
utilized.

Well perhaps we could say, Mr. COE, whether these facilities have been utilized
as at the 15th of October.

Most of the overdraft facilities was not utilized.

Yes do you remember how much was available?

About $4 m.

COURT: That was on what date?
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15th of October.

And what you needed to pay David NG in October was just over $4 m.

Yes.

The finder’s fee of 3 m., you have told the court that you had given Chapman
HO an undated cheque.

Yes.

If necessary, could that finder’s fee have been further deferred?

Yes.

>O> OPoP

MR. SWAINE:My Lord, I have no further questions.
BY COURT

Q. Mr. Coe, I have one or two questions to clarify a few points. I don’t think you
told us, did you, how you came to the conclusion that the San Imperial shares
were worth $1.63 or more? 1 don’t think you told us how you arrived at that
conclusion, that is, to make it worth your while to buy at $1.63.

A. According to my memory, the syndicate gave me the simplified balance sheet
in which the market value of the net assets was $75,000,000 approximately.

MR. SWAINE: In fact, we have now made copies of that simplified balance sheet.
Maybe this will be a convenient time to produce it. It was disclosed in our list,
but through inadvertence it was not put in the bundle of documents.

CLERK: D.16.

Q. Yes?
A. And the paid up capital of the San Imperial was 48.2 million shares, so we take
a round figure of 50,000,000 shares, 75 divided by 50 equals to 1.5.

MR. YORKE: The exact figure is 1.57.

Yes.

Yes?

Of course this is only the market value of the net assets and it’s only the

approximate amount.

Yes?

If your Lordship looks at the Imperial Hotel (F & F) under the column of

current value, it’s $2,000,000, and people in the hotel business know every well

that the goodwill of a hotel may well worth ten or fifteen million dollars like
this one.

In a large hotel such as this. This figure is not shown in the simplified account,

in the goodwill account?

A. [ worked it out myself in my mind. I knew it. I know of a hotel which is not
as good as the Imperial Hotel, that is the Merlin Hotel, and they asked for
$18,000,000 for the goodwill of Merlin Hotel.

All right, I understand. Did you check the correctness of the simplified
account or not or did you just accept the . ..

A. Yes, I have checked it.

>0 POX
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I don’t think I’ll ask you how you checked it.

. SWAINE: If your Lordship remembers, he made a physical check of the

properties himself.

There is another point. I think you said you needed only 40% to acquire a
controlling interest in a fairly large establishment.

Yes.

Why then did you think it necessary to buy about 50% of the shareholding of
San Imperial with a view to acquiring all of it at a later stage?

It would be safer to have 50% of the shares and that could avoid being
acquired by the other people. It was only my hope or what [ was thinking at
that time to acquire a hundred per cent of the shares. It all depends on the
situation. If it is worthwhile, then I may do it.

You will do it immediately?

If it is worthwhile, I’ll do it.

But really it wasn’t necessary at all, was it? If you got your 50%, it would
be safe?

Yes.

Even 40% is relatively safe?

Yes. I will give you an example. The assets of Rockefeller group amounts to
one hundred billion dollars. The brothers of the Rocky family had assets and
shares amounting to $300,000,000 only, that is, only 0.3% of one hundred
billion dollars.

MR. CHING: Are these American or English billions? There is a difference.

P>

> o> O PROFOPLOX

Yes, it is important.

(In English) American.

Yellow 1, document 40 — this is, Mr. Coe, the 30th of April agreement between
David NG and Rocky. I have only got a photostat copy. Will y'ou turn to page
6 where the signatures appear?

Yes.

You see your signature there?

Yes.

Now presumably you were signing on behalf of Rocky, were you?

Yes.

Normally would there be a chop of Rocky below your name?

Normally, yes, but Rocky was a new company and the solicitor knew very
well or knew very clearly that I was signing on behalf of Rocky Company.

Yes, but anybody else looking at it wouldn’t know who James COE was or
whether he was connected with Rocky at all?

That’s right.

Now will you turn to document 19 which is Siu King Cheung’s resolution
authorizing you to buy shares in San Imperial?

Yes.
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Q. Now compare this with document 40, the agreement which I have just referred
you to. I can’t remember now whether there is in existence any document
which shows that you could purchase shares on behalf of Siu King Cheung but
using Rocky. That’s right, isn’t it?

A. Yes.

Q. There is nothing either in Siu King Cheung or in Rocky to show that you, on
behalf of Siu King Cheung, were using Rocky to buy the shares?

A. That’s right.

COURT: Thank you very much.

A. Thank you, my Lord.

MR. YORKE: I think it’s a convenient moment to make a small application. It’s
just that I would like, if I may, to have a transcript of part of Mr. James
COE’s evidence yesterday. It’s only about the last half hour.

COURT: (To Court Reporter) Will you make a note of that?

MR. YORKE: My Lord, it’s from the moment when I produced document P.21
and asked your Lordship to write an extra circle on. I am not worried about
that, writing a circle on, but it’s from then onwards when Mr. James COE
gave the evidence about the money going round and round and round.

COURT: When he was talking about creation?

MR. YORKE: Yes, my Lord, if I could just have the last half hour of his evidence.

COURT: From . ..?

MR. YORKE: I have got my learned friend Mr. Winston POON’s notes. When I
introduced P.21 — it hasn’t been mentioned at all, it’s about 10 past 4 last
night, it’s really quite late in the day and I asked your Lordship to write a
new circle. I don’t want that. It begins with “Where did the 4.8 million

which you say was arranged to be lent by your chief accountant to these six
people come from?”

COURT: I see, yes.

MR. YORKE: But I don’t wish to ruin the shorthand writer’s weekend. I don’t want
it on Monday, but if I could have it in the course of next week, I would be
very grateful.

COURT: You want that part until the time I rose?

MR. YORKE: Yes.

COURT: So we’ll adjourn to Tuesday?
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MR. SWAINE: There is one more witness. Supreme Court

of Hong Kong
COURT: Sorry. High Court
MR. SWAINE: There is one more witness and then I shall be closing my case. Defendant’s
Evidence
COURT: Yes.
No. 40
D.W.6 — CHENG Yun-sing Affirmed in Punti
Y.S. Cheng —
XN. BY MR. TANG: Examination
Q. Mr. Cheng, you are the senior partner of Y.S. Cheng & Company, a firm of
*  public accountants, are you not?
A. Yes.
Q. And your firm was appointed as the auditor of MAF Credit Ltd. in 1976?
A. 1If T am not wrong in this, according to my recollection, it should be at the end
of December, 1975.
Q. [Ibeg your pardon. And your task was to audit . . .

COURT: You became auditor for. ..

INTERPRETER: MAF.

COURT: MAF Corporation?

MR. TANG: MAF Credit.

INTERPRETER: End of December, 1975.

Q

CrOPOPOPOP OPOPOP

And your task was to audit the account of MAF Credit for the year ending
the 3 1st of December, 1975?

Yes.

When did the auditing work actually begin?

I think the time when we started the auditing work should be in about April.
April 19767

Yes.

Now in the course of the auditing, did you come across the name of Asiatic
Nominees Limited?

Yes.

In connection with what?

Shares.

What shares?

San Imperial shares.

I see. You have heard of the name of MAF Corporation, have you not?

Yes.

That is a subsidiary of MAF Credit?

Yes.

And Mr. Cheng, you said that in connection with shares in San Imperial, you
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came across the name of Asiatic Nominees.

Yes.

What had Asiatic Nominees to do with these San Imperial shares?

We have found that the Asiatic Nominees were holding the shares for a subsidiary
company of the MAF Credit.

And what may the name of the subsidiary company be?

(In English) The full name is Malaysia America Finance Corporation (HK) Ltd.

INTERPRETER: The full name is MAF . . .

COURT: ... Corporation.

eP» Op

FPOPLOLPOPRO PLOLPOPLO » LOPLOPLOPLO » LO»

(In English) Corporation. 10
The full name is MAF Corporation Ltd. Did you find out the number of shares
that Asiatic was holding for MAF Corporation?

2.15 million shares.

When was that? Was that in April 1976? When was that? Was that in April
1976 or May 1976 that you — I’ll rephrase my question. When did you find

out that there were 2.15 million shares?

I think the question is not clear.

You are not clear as to the date that you discovered that Asiatic was holding
those shares for MAF Corporation or you are not clear about my question?

I am not sure about the exact date. I think that was after the preliminary 20
auditing of the accounts. I think it was in May or June 1976.

Did you at that time know what sort of company Asiatic Nominees was?

After I found this, I sent a foki to the Companies Registry.

For what?

To check the records of this Asiatic Nominees Company.

Did your staff report to you the result of his search?

Yes.

Were you told what sort of company it was, what sort of capital structure it
had?

The full information of this company such as who the directors were, the 30
names of the shareholders and the number of shares.

You mean the number of shares issued?

Yes.

Now many were issued?

Two shares at $1 each.

What did you do about it after you learnt of that?

We thought that it was rather dangerous for that much shares to be kept by
such a nominee company.

Did you take any action?

Yes. 40
What action did you take?

I have discussed with the director of the MAF Corporation.

Can you remember the name of this director?

It should be Mr. HO Chung-po according to my memory.

What did you say to him?

I asked him to strengthen his controlling system over the company.
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Q. Yes?

A. And I suggested to him that it would be better for him to transfer the shares
to the original company, that is the MAF Corporation (HK) Ltd.

Q. Can you remember when did you suggest to Mr. Ho?

A. It was in about August or September.

MR. SWAINE: Which year?

A. 1976.

Q. What did Mr. Ho say to your suggestion?

A. T can’t remember clearly what he said in detail in the reply. According to my
recollection, I think he said that or he agreed that he would think it over.

Q. Now you said in the course of your — well, after your preliminary audit,
you discovered that 2.15 million shares of San Imperial were held by Asiatic
Nominees for MAF Corporation. Did you seek confirmation from anyone
whether that was so?

A. Yes. This is the proper procedure.

Q. Now from whom did you ask for this confirmation?

A. Asiatic Nominees Limited.

Q. Did they reply?

A. Yes.

Q. Wasit in writing?

A. Yes, it should be in writing.

Q. But it was in fact in writing?

A.. Yes.

Q. Have you got a copy of the letter with you?

A. Yes.

Q. What’s the date of it?

A. 13th of August, 1976.

Q. It was from Asiatic Nominees to your firm Y.S. Cheng & Company?

A.  Yes.

Q. May I have a look at it? And signed by Mr, HO Chung-po?

CLERK: D.17.

Q. Ifyoucan’t recognize . ..

A. Ican’t recognize it.

Q. Is it that you only allowed my instructing solicitor to take a rather truncated
copy of this letter?

COURT: Our copy?

MR. SWAINE: I think the best thing is that we make copies after, my Lord, the
document is exhibited.

Q. Now you said Mr. HO Chung-po said to you that he would consider your
suggestion.

A. Yes.

Q. Now were you eventually informed by him what was the result of the discussion?
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A. Yes. There was a letter from him.

Q. Isee. What’s the date of this letter? Can we have it please?

A. 1 don’t like to produce too many documents because of my profession unless
his Lordship so orders.

COURT: Yes, if you will be so good as to produce it.

MR. SWAINE: My Lord, it may be that once the originals have been seen, then we
can make copies and not deprive Mr. Cheng of his originals.

COURT: Yes.
A. 4th of October, 1976.
INTERPRETER: It’s a letter from . .

MR. TANG: . . . MAF Corporation to Y.S. Cheng & Company dated the 4th of
October signed by Mr. LEE Fai-to.

MR. SWAINE: My Lord, I don’t know why this witness and these exhibits are
causing amusement at counsel’s table. I would have thought this was not
really being fair to the witness. I have had occasion to remark before about
this question of merriment during the giving of evidence.

MR. YORKE: My Lord, I am so sorry. My first question in cross-examination is
to congratulate Mr. Cheng on the thoroughness of his audit. I take no
discourtesy at all.

MR. SWAINE: Very well.

COURT: This is what?

CLERK: D.18.

Q. This letter says, “As requested, we hereby confirm . . .”

MR. TANG: My Lord, I have got, as I have said, truncated copies because when we
went to Mr. Cheng’s office to get copies, he refused to allow us to take
photostate copies.

COURT: Perhaps you can take photostat copies.

MR. TANG: Yes, after this has been produced, we can photostat it. This we have
got was all that we were allowed to photostat.

Q. This letter reads as follows: “As requested, we hereby confirm that 2,150,000
shares of San Imperial Corporation Limited have been registered in our name
on lst September, 1976. The new certificate numbers are as follows,”” and it
gives the numbers of the certificates.
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Yes.

At the bottom of the letter, there is written in someone’s handwriting words
in red “Transferred back to the Company on 1/9/76”. Can you tell my Lord
who wrote this?

Idid.

When did you write that?

According to my memory, it was written after the receipt of this letter and
after I had seen the certificates.

Did you see these certificates yourself?

I believe I did. That was very long ago.

Where did you see them?

o>

PO »Oo»

MR. YORKE: I have no objection to my friend leading on this part of the evidence.

Q. Where did you see them?
A. In the office.

COURT: In whose office?

A. In the registered office of MAF Corporation.

COURT: When did you see them?

A. [Ican’t remember the date, but it was after the receipt of this letter.

COURT: So there is no mistake about it. When you referred to the transfer back to

the company, what company were you referring to?

A. MAF Corporation.

Q. How long after the receipt of this letter that you saw the share certificates
yourself?

A. I can’t remember the exact date. I think it was about a week after the receipt
of this letter.

Q. Would you look at yellow 1, page 98 please, the letter dated the 23rd of July,
19777

A. Yes.

Q. You see that is a letter addressed to the Chairman, Board of Directors, of MAF
Finance Corporation?

A. Yes.

Q. And it was written by Y.S. Cheng & Co.?

A. Yes.

Q. Did you write this letter yourself?

A. Yes.

Q. Did yousign it?

A. Yes.

Q. It says, “In accordance with your request . . .”” Whose request were you
referring to?

A. The director of MAF Corporation.

Q. And then you went on to say, ‘“‘we, the Auditors of your Company, hereby
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confirm that from documentary evidence and Books of Accounts of your
Company available to us during the course of our audit, we were satisfied
that your Company, MAF Corporation has actually held in the Company’s
own interest, 3,226,000 shares in San Imperial Corporation Limited in Hong
Kong as at 31st December, 1976.”

Yes.

Do you confirm that the content of the letter is true?

Yes.

Now you have already told my Lord of the 2.15 million shares.

Yes.

You said that they were held by Asiatic Nominees.

Yes.

The balance of the shares, can you say when were they acquired by MAF
Corporation?

COURT: Sorry, I am not quite clear. What balance?

MR.

TANG: The balance of — well, after deducting 2.15 million shares from 3.226.

COURT: Oh, I see.

CrPOoP»LRO

MR.

MR.

MR.

The balance, do you know when were they acquired?

According to my memory, the balance was purchased from time to time in 1976.
Which part of 19767

It was a long time ago. I can’t remember.

Mr. Cheng, would it be fair to say that the 2.15 million shares in the name of
Asiatic Nominees were transferred to MAF Corporation as a result of your
suggestion to Mr. HO Chung-po?

Yes.

YORKE: My Lord, I don’t really know how on earth can one witness talk
about the motive of some other person who is not called as a witness. There
may no doubt be, of course, a connection, but really no witness is competent
to give evidence about the motive of another person.

TANG: I think for the present purpose, I am satisfied with the answer, my Lord.

CHING: I don’t intend to cross-examine, my Lord. I'll leave it to my learned
friend Mr. Yorke.

XXN. BY MR. YORKE:

Q.

Mr. Cheng, may I first apologize to you for what may have appeared to be
some risibility on this side of the table whilst you were giving your evidence,
and I assure you it was not directed to you at all, but about certain other
matters. May I secondly say on this side of the table we have nothing but respect
for the way in which your firm carried out the audit of the affairs of MAF,
and without in any way wishing to cast any aspersion upon other professional
colleagues of yours whom we need not name, the fact that these 2.15 million
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shares were not held by MAF is something which should have been discovered
by the previous auditors, is it not?

Yes, it should be so.

I am very grateful. So in fact it’s a great pity your firm hadn’t been appointed
a year or two earlier, then perhaps we might not be here. Can I just please
understand the situation of auditors, that although, of course, you work
quite closely in connection with the company’s own internal accountants, the
auditors’ obligation is to the shareholders?

Yes.

And it’s your job to report to the shareholders if the company, in its accounts
or any way in which you can inspect matters, has done something which may
be either misleading or deleterious to the interests of the shareholders?

Yes.

But beyond reporting to the shareholders, you have no powers over the company
at all, do you?

Yes.

But your sanction is apart from discovering a criminal office which it might
become your duty to report to the police which has nothing to do with being
an auditor?

According to my knowledge, the auditors should not make such a report.

Perhaps they don’t, but what you can do is if you are dissatisfied with what
you find in a company, you either — in the extreme case, you refuse to add
your certificate to the company’s accounts at all?

Would you please repeat the question?

I am sorry. Perhaps I'll do it the other way round. I'll go the other way.
If you are entirely satisfied that the company’s accounts represent a true and
fair picture of what the company has been doing, drawn on a consistent basis
from year to year, then you will certify the accounts accordingly?

Yes.

If, on the other hand, you find there is something wrong in the accounts, in
your opinion, there is something wrong, you may still be prepared to certify
them but with what is called a qualification?

Yes.

And that is usually done — because accountants are very well-mannered people
— in very polite language such as saying, ‘“The directors have entered this
property in the books at a hundred million dollars, we have been unable to
verify this figure.”

Yes.

And that to anybody who can read the accounts means ‘“You’d better be very
careful because this building may not be worth $6 m.?

Yes.

But that is the limit of your powers, Mr. Cheng, isn’t it?

Yes, I think it should be so.

So that if, for example, Mr. HO Chung-po having said he would think it over
about — be can’t agree, he would think it over about getting 2.15 million
shares transferred into the name of MAF Corporation, if he had done nothing
about it, then there is nothing whatever you could have done about it until
it came to the drawing up of the annual accounts when your firm would very
properly have insisted on there being a note that the 2.15 million shares ought
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to have been but were not registered or in the possession of the company.

Yes.

And that would have been about May of 1977, would it not have been? Is that
right?

I am not sure that it was in May. I think it was in May or June because this
happened a long time ago.

Anywail it would have been some time in 1977.

No, in May 1976.

With respect, that can’t be right, Mr. Cheng, because you were talking about a
conversation which you had in August 1976, so you can’t possibly be
referring to accounts which would have been drawn up three months earlier.
The letter was written in August.

Yes.

The conversation was before the confirmation.

Of course, yes, but Mr. Ching’s note is that this was suggested to Mr. HO
Chung-po in about August or September of 1976. Do you remember that?
When would the next set of accounts be drawn up which you would be
certifying? I thought it would be about May 1977, Perhaps I am wrong.

There are accounts for two years, therefore in your questions, I wish to know
which year are you talking about.

It’s probably my fault, Mr. Cheng, but I am concerned with the account in
which you would have added a qualification if the 2.15 million shares had
not been transferred into the name and possession of MAF Corporation.

Yes, I understand now.

And I am told by Mr. Tang that apparently the accounts were actually the
16th of February, 1977, is that right — does that help you?

The report was made on the 16th of February, 1977.

Good, so if Mr. HO Chung-po had, whether politely or not, refused to do
anything about your very proper and correct suggestion, all you could have
done was to wait until February and then say, ‘My firm will not sign these
accounts except in a note saying we have drawn the directors’ attention to
the fact that these shares are not in the possession or name of the company
and they should be, and therefore, we are unable to verify this items in the
net current assets’ — sorry, ‘in the current assets of the the accounts.’

One thing I would like to comrect — the shares should be classified as
investment and not as current assets.

Mr. Cheng, 1 have been very careful. I don’t pretent to exactly follow the
Hong Kong method of drawing up legislature, but under whatever heading
they would be, you would put them as investments, in that case you would
say that ‘we were unable to verify this evidence of investment.

About this question I cannot give you just a simple answer.

Mr. Cheng, again it is my fault, but all I want is however you would have
qualified the accounts, that qualification would not have become apparent
to the world until February of 1977,

Yes.

I am very much obliged — now you obtained from Mr. HO Chung-po, after
he had said he would think it over, the letter of the 13th of August, which is
D.17, would you just have a look at that please — perhaps I should just ask
you before you look at that Mr. Cheng — before you look at that I should ask
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you just one more question — however angry you, as senior partner of Y.S. Lo
& Co., might have been about this, there is nothing you could have done about
it until October — until February?

Yes.

Now you very sensibly and again [ compliment you on the behaviour of your
firm, obtained the letter of the 13th of August, D.17 — of course, that of
course relieved part of your worries did it not?

Yes.

Yes, but of course for that to be of value it will be necessary for the person
signing the letter to have authority to bind the company — for that letter to
be of value it would be necessary for the person signing the letter to be able
to bind the company — legaily bind the company?

Yes.

That is correct, isn’t it?

Yes.

If for example, if I signed the letter it would be useless because it would not
bind the Asiatic Nominees?

Yes.

Would you like to look now please at the document, you have probably never
seen it before, in Brown 3 at page 10, it is a copy of Form X which I am sure
you have seen so many times — the beginning, the yellow tag, the second,
which is page 10, second of the Form X’s, No.2 of Form X, I dare say you
have seen many of these in your time have you not Mr. Cheng?

Yes.

You see that that is Form X which was delivered apparently to Companies
Registry on the 11th of August, and it shows that Mr. HO Chung-po had
resigned on the 11th of August?

Yes.

So on the face of it, it looks as if he had resigned as director three days before
he signed the letter which looks like a Declaration of Trust in favour of M.A.F.?
I wish to clarify this that when my foki went up to the Companies Registry
to make a search, the document he saw may not be this one.

Please understand I am not in any way criticising you or your firm in any way,
but you do see now that Mr. HO Chung-po had resigned as a director three
days before he signed D.17 and the Form X appears to have been submitted
to the Companies Registry on the 11th of August as well?

But I never said that this letter was signed by HO Chung-po.

COURT: No, no — you misunderstand the position completely. You are not being

o LoF

attacked — quite on the contrary you are being praised. Just on record it
seems that this letter was signed two days after he had resigned, that is all.

Yes.

And an accountant of your standing and integrity would never have accepted
that letter D.17 if you know that HO Chung-po had resigned three days earlier?
I can only say that I would consider it.

Look, would you take it that we have all seen Mr. HO Chung-po’s signature so
many times that we know that it is Mr. HO Chung-po’s signature — I am
now saying, please understand that I am not going subsequently to turn around
and criticise you, I have said that you, with your reputation and integrity, if
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you had known that HO Chung-po had ceased to be a director of Asiatic
Nominees three days before he signed that letter, you would not have been
satisfied with that letter would you?

Yes.

Yes, of course, thank you very much. In fact I hardly need to say that in
retrospect it looks rather as if you were deceived by Mr. HO Chung-po, isn’t it?
I agree.

I have only one other matter — again it is not a criticism at all, Yellow 1, page
98, the certificate which you gave — please understand although in this case
certain matters underlying the share transactions have been attacked, but I
am not attacking you about the certificate, I merely want to ascertain from
you whether in order to give that certificate you did more than what 1
would suggest would be the normal auditor’s checks, that is to say that
you examined the brokers’ notes, the entries in the books of the purchasers,
the cheques or other documents in payment and the existence of the share
certificates in the possession of the company, and that there were no documents
charging the affairs in anyone else’s interest?

Yes.

And that is what any competent auditor would do when he was asked to verify
the beneficial ownership of shares apparently standing in the books of a
company — putting it in other words, that is standard procedure isn’t it?

Yes.

And you did not when you were asked to give that certificate actually carry
out any investigation into the dealings being done in the market in San Imperial
shares over that period?

No.

Of course you weren’t asked to?

Yes, that is right.

Thank you very much — you have been most helpful.

REXN. BY MR. TANG:

Q.

A.

At the time of your suggestion to Mr. HO Chung-po, he was a director of M.A.F.
Corporation was he not?
To my knowledge he was.

MR. CHING: May I suggest ‘As far as I knew he was.’

INTERPRETER: ‘As far as [ knew he was’.

Q.

crLo»

Would you look at Exhibit D.17 again — you have been told that the letter was
signed by Mr. HO Chung-po — now let us assume that it was indeed signed by
Mr. HO Chung-po.

Yes.

Your firm received this letter?

Yes.

He says:—
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“We hereby confirm that we hold on behalf of M.A.F. Corporation,
2.15 million shares.”

Yes.

And then the second paragraph here says:—
“. . . the above shares were released to M.A.F. together with the

transfer forms.”

Do you see that?

Yes.

And then it gives details of the shares?

Yes.

What would the probable action of your company be after the receipt of such
a letter? '

In this case since the issued capital was that small, this is the reason why we
suggested to them to transfer the shares back to the company.

Yes, quite, but Mr. Cheng, I am directing your attention to the second
paragraph, which says: —

“. . . the above shares were released to M.A.F. together with the
transfer forms.”

Yes.

In the course of your audit would it be necessary for you or your staff to
come across these transfer forms and certificates?

Yes.

And you said Mr. HO Chung-po had deceived you?

Yes.

Can you think of any possible benefit to him of this deceit?

I don’t feel that there would be any benefit.

Thank you Mr. Cheng.

COURT: Thank you.

MR.

MR.

TANG: My Lord, there remains only some formal matters which relate to the
searches made, I believe, by two persons in the employment of Peter Mo &
Company into the appointment of directors in the M.A.F. group of companies
— they have not been agreed. I think it is necessary, as it were, to produce them.

SWAINE: I think, perhaps, I think this is a matter of formal proof or agreement,
my Lord. I would suggest that subject to either agreement or formal proof
the case for the defendants would be closed, and then I would address you
on Tuesday.

COURT: Yes.

11.55 a.m. Hearing adjourns to 29th November, 1977 for closing addresses.
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Mr. Ching: 8th and 9th defendants are the registered shareholders of 7th defendant.
5th and 9th defendants have not appeared in these proceedings. 8th and 9th
defendants and 4th defendant are also directors of 7th defendant. 1st defendant was
arrested and charged for certain company fraud in June 1976 — he has absconded —
failed to answer to his bail in October 1976. He has not appeared to these actions.
2nd and 3rd defendants are Hong Kong companies — nominee companies set up to
act as 1st defendant’s nominees and holding shares in their own names on behalf of
Ist defendant. Even the directors and shareholders of the two companies: Ho
Chung-po, Li Fai-to are 1st defendant’s nominees. Ho claims that 2nd defendant is
not 1st defendant’s creature but he owns the company himself. On 4th May, 1977
voluntary resolution of 2nd defendant filed soon after injunction served on it in
Action No. 252 with which we are not concerned. 10th defendant is a nominee
company — it is in itself a nominee of Rocky Enterprises which is a nominee of
James Coe. Ask leave to amend Statement of Claim — paragraph 1 5th line — the
amount should be $2,338,651.94. Reply — amend paragraph 9 by adding two
sentences at the end (see Statement of Claim). Also paragraph 8, add ‘(2) of
paragraph” between the words “Sub-paragraph” and “32” (Mr. Swaine — no
objection. Leave to amend. Mr. Swaine ask to amend 10th defendant’s defence
paragraph 15(v) as shown in the slip handed up to Court. Mr. Ching: no objection.
Leave to amend. Re-=services waived by both sides). (Leave to plaintiffs to file
supplemental list of documents).

There is a judgment against 1st defendant in each of the three actions. In
Lee Ing Chee’s case (No. 2459) it is a Hong Kong judgment. In Lee Kon Wah’s case
(High Court Miscellaneous Proceedings No. 155) and the Malaysia Borneo Finance
Corporation (M) Berhad action (Miscellaneous Procesdings No. 540), they are foreign
judgments registered in Hong Kong. All that the plaintiffs are trying to do is to
enforce those judgments against certain assets of 1st defendant, i.e. shares in San
Imperial (previously known as Imperial Hotels Holdings Ltd.) 1st defendant was the
beneficial owner of a large number of shares in San Imperial. The plaintiffs say these
shares are still beneficially owned by lst defendant notwithstanding certain share
transactions. The two Lees have got a charging order and a garnishee order to the
extent of $8.8 million.

Ist defendant built up a large empire of companies with interlocking
shareholdings. He is fond of using nominees. He was a shareholder in MBF — a
Malaysian finance company. By Malaysian law a shareholder of a finance company
is not permitted to borrow money from that company. Ist defendant therefore
could not borrow in his own name from MBF, so he used nominees: (A) in Action
No. 2459 — Lee Ing Chee who took one loan in his own name M$2.10 million with
interest, and (B) in Action No. 155 — Lee Kon-wah, who took three loans in his
own name to a total of M§1.250 million with interest, and (C) in Action No. 540 —
Manhattan Properties (a Malayan company) another of 1st defendant’s creatures the
shares of which were in the names of Ist defendant and Chung Chee-sang) — there
were three loans totalling M$6.30 million with interest. None of those loans have
been repaid. As a matter of history, re Action No. 2459, that history is irrelevant;
and re Lee Kon-Wah and MBF that history is only relevant as to the registration of
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foreign judgments. Lee Ing-Chee having got his judgment in Hong Kong and Lee
Kon-Wah and MBF having registered their judgments in Hong Kong, the defendants
are not allowed to go behind those judgments in the present proceedings. Paragraph
1()) of 4th, 5th, 6th and 7th defendants’ defence referred to (see Consolidated
action). Paragraph 1(ii) — (v) of 4th, 5th, 6th and 7th defendants’ defence referred
to — I do not understand that, and I shall object if my learned friend attempts to
go behind the judgment and I say the same thing about the judgment in Lee
Kon-Wah’s case registered in Hong Kong — my learned friend cannot go behind that
judgment (see paragraph 2 of 4th, 5th, 6th and 7th defendants’ defence). (See also
Cap. 319). This court is not a court of appeal over a Malaysian court. As a matter
of history, MBF sued Lee Ing Chee (I.C. Lee) in Kuching under Civil Suit K No.
134/1975 and obtained judgment on 19th July, 1976 in the sum of M$2,338,651.94
with interest at 15% p.a. from 1st April, 1975 until 19th July, 1976 and at 6% p.a.
thereafter. Then 1.C. Lee instituted the present action against 1st defendant in Hong
Kong and obtained judgment on 5th July, 1977 for the same sum of money and
same interest.

MBF sued Lee Kon-Wah (K.W. Lee) in K 1474/1975 in Kuala Lumpur and
got judgment for just over M$1.6 million with interest at 12% p.a. from 1st August,
1975. K.W. Lee sued Ist defendant in Kuala Lumpur (K 2445/1975) and got
judgment on 28th January, 1977 for just over M$ 1.3 million with interest from 1st
October, 1976 at 12% p.a. with costs. K.W. Lee registered his judgment in Hong
Kong. The order by which that judgment was registered was dated 31st March, 1977
— but 1st defendant was at liberty to set it aside within 14 days after service — it
was served on 1st defendant — no application to set aside. 4th, 5th, 6th and 7th
defendants applied on 27th July, 1977 to set it aside and 10th defendant on 24th
August, 1977 also applied to set it aside.

Re Manhattan Properties — MBF sued Ist defendant personally in Kuala
Lumpur (No. K1631/1977) — it was alleged that Manhattan Properties in borrowing
money from MBF acted for 1st defendant. MBF got M$9,036,831.58 with interest
from Ist April, 1976 at 15% p.a. plus costs. MBF has registered that judgment in
Hong Kong (Action No. 540). On 19th August, 1977 there was an order that the
judgment should be registered but 1st defendant was at liberty to set it aside in 14
days.

Substituted service effected. No application by 1st defendant to set it
aside. 4th, 5th, 6th and 7th defendants have applied to set aside this judgment (in
September 1977). Mr. Swaine has no locum standi to set aside I.C. Lee’s judgment
and in any case he is out of time. Also the transaction was done at a place of
business in Malaysia. Re 1st defendant’s companies, see schedule A. In an affidavit
in Action No. 2459 by I.C. Lee, he said in paragraph 3, that MAF Credits was
wholly owned by Ist defendant — that is wrong. In an affidavit in Action No. 252,
I.C. Lee correctly set out the position. Schedule B shows the ownership of MBF.

After Ist defendant sold his 51% in San Holdings, he acted as if he still
was in control. Later Dato Loy bought 51% of MBF, so 1st defendant was no longer
in control — that was in mid-1974 (see schedule B). As a result there were a large
number of actions.
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Ist defendant used nominees to hold his shares by using nominee
companies the directors of which were also his nominees. See schedule C. Everybody
connected with 1st defendant knew his propensity for using nominees, in particular
it was known by 4th and 5th defendants that 1st defendant used nominees.

Re the Bank of Trade — I.C. Lee will say that at one time 1st defendant
wanted to buy a controlling interest in the bank and paid a deposit for the purpose.
Then he changed his mind, but the vendor would not release 1st defendant from the
bargain. I.C. Lee knew it and Ist defendant told him to go to Gunston & Chow to
try to do something about the control. Later, instructions were withdrawn because
he wanted to sell to Amos Dors, but the deal fell through also. This story is relevant
to I.C. Lee’s conversation with 8th defendant in Taiwan.

Re San Imperial — Before Ist defendant took it over, it was called
Imperial Hotels Holding Ltd. In July 1972, 1st defendant bought 51% of shares of
San Imperial — seems to be 17th July, 1972. He put his 51% some in his own name,
some in the name of 3rd defendant and the vast majority in 2nd defendant’s name.
I.C. Lee will say 2nd and 3rd defendants were nominee companies wholly owned by
Ist defendant, the shareholders and directors of which were Ist defendant’s
nominees: Ho Chung-po and Li Fai-to. They are still 1st defendant’s agents and
nominees, and they have chosen to keep away from these proceedings. Ho Chung-po
acted hand in glove with 1st defendant as 1st defendant’s agent servant or nominee.

I.C. Lee became close to 1st defendant. He began to work for 1st
defendant in 1969. 1st defendant was in total control of these companies at the
time, and he was the boss. In fact I.C. Lee was Ist defendant’s personal assistant. In
1969 I.C. Lee was working for another company, Sim Lim Co., in Malaysia. A Mr.
K.C. Lee at about that time was working for one of Ist defendant’s companies (he
died sometime ago). Later in 1969 K.C. Lee approached I.C. Lee and told him 1st
defendant was looking for experienced personnel so he could open more branches of
his finance company, i.e. MBF. Ist defendant interviewed Lee and caused MBF to
employ Lee at the Batu Pahat branch. In 1971, Lee was transferred to a branch of
MBF in Kuala Lumpur. MBF’s head office is in Kuala Lumpur at 164 Jalan Tungku
Abdul Rahman. Throughout this time, Lee never saw 1st defendant. In 1972 1st
defendant sent for Lee and saw Lee at the head office and told Lee he wanted him
to come to Hong Kong. Lee came to Hong Kong in February 1972 as office
manager of San Timbers Ltd. in Hong Kong and worked as such. In July 1972
Ist defendant took over San Imperial and soon thereafter 1st defendant appointed
Lee as company secretary. About that time Ist defendant appointed Lee as
company secretary of MAF Corporation. Ist defendant and Lee became closer and
closer. At the end of 1972 Lee became secretary and director of all of the
companies owned or controlled by 1st defendant in Hong Kong, except Asia Land.
Lee became director of San Imperial in 1974. His salary was paid by MAF
Corporation though he was an employee of San Timber. Then Lee became a
nominee of 1st defendant of all the companies in Hong Kong owned or controlled
by Ist defendant. He was given general supervision of those companies in Hong
Kong, in Bangkok and in Brunei. In fact he was 1st defendant’s general factotum.
Lee resigned all of his posts effective end of March 1976.
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K.W. Lee in January 1969 was appointed office manager of San
Development (M) SDN Berhad. The head office was also at 164 Jalan Tungku Abdul
Rahman. Lee in November and December 1972 was appointed a director of
Wardieburn. Early in 1973 he was appointed to Bangkok with no official position —
simply a general personal assistant to 1st defendant. He was paid by I.C. Lee. In
October or November 1974 he quarrelled with 1st defendant about the loans taken
out in his own name for MBF for 1st defendant’s benefit. Manhattan Properties was
set up for the sole purpose of getting loans from MBF. 1st defendant would send
someone to look for a piece of property, then followed an oral agreement for sale
and purchase, money was then given to a lawyer. Then 1st defendant would
mortgage the property to MBF for far more than the property was bought for
without paying a cent for it taking the balance for himself. Manhattan Properties
(i.e. M.P.) became owners of two rubber plantations. In 1975 K.W. Lee was out of a
job, and needing a job, he was asked by I[.C. Lee to manage the two properties,
on the basis that he was employed by I.C. Lee and not by 1st defendant. He did so
till 1976.

David Ng (4th defendant) is an accountant. He got to know Ist defendant
when 1st defendant took over San Imperial — he is a close associate of Ist
defendant and did st defendant’s bidding. In July 1972, 4th defendant did not
appear to be well to do. Now he is. 4th defentant now is able to obtain a loan for
James Coe to purchase shares. David Ng was not simply an accountant or broker of
Ist defendant (he claims he was not 1st defendant’s accountant). From 1972—-1973,
he was Ist defendant’s nominee as a director on MAF Credits. On 28th October,
1976 1st defendant failed to answer to his bail but 4th defendant found Ist
defendant in Taiwan, just two months later, with ease (though the Hong Kong
authorities knew not where 1st defendant was). Ho Chung-po is still a nominee of
Ist defendant — this is common ground at least between the two Lees and 4th
defendant (as shown in 4th defendant David Ng’s affidavit).

M.E. Ives (5th defendant) is a solicitor. He has acted for 1st defendnat as
his solicitor and as his nominee on many occasions. He became a director of MAF
Credits and San Imperial as 1st defendant’s nominee. He was well connected with
1st defendant. He is involved with 4th defendant (David Ng) and 6th defendant
(Ho Chapman) in a “syndicate,” which is purported to buy San Imperial shares
previously held by Asiatic (2nd defendant) for 1st defendant. They were particularly
looking for 1st defendant’s San Imperial shares: so 15 million shares were bought
from 8th and 9th defendants and those shares were put into Fermay (7th
defendant) which was set up for this purpose. There were a bought note and a sold
note for those shares (see document 127 of the co