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—
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ON APPEAL
FROM THE COURT OF APPEAL OF FIJI
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1. MUNI DEO BIDESI
2. SURYA MUNIDIAL BIDEST
3. CHANTRA PRAKASH BIDESI
4. SHAR PAL BIDESI
(2ll cons of Bidesi) (Plaintiffs) Appellants

- and -

THE PUBLIC TRUSTEE OF FIJI (Defendant) Respondent

e ——————

RECORD OF PROCEEDINGS

No. 1 In the
Supreme Court
WRIT OF SUMMONS No.1l
—t——— Writ of
No. 7 of 1966 Summons
23rd June
IN THE SUPREME COURT OF FIJI 1966

In _the Estate of Bidesi, s/o Chuman, deceased

Between  MUNI DEO BIDESI, SURYA MUNIDLAL
BIDEST, CHANDRA PRAKASH BIDEST
AND SHAR PAL BIDESI
all sons of Bidesi, Deceased,
of Suva, Fiji
Plaintiffs

And THE PUBLIC TRUSTEE OF FIJT
1st Defendant

KAPESRTI widow of Bidesi
2nd Defendant

ATMA PRASAD, KUMA PRASAD
MUNT PRASAD AND JAGDISH PRASAD
all sons of Bidesi

3rd Defendants
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Supreme Court
No.1

Writ of

Summons

23rd June 1966

- continued

2

BRIJVMATI, MAYAWATI, BEENA
AND MIRA all daughters of
Bidesi

4th Defendants

WRIT OF SUMMONS

Elizabeth II, by the Grace of God of the United
Kingdom of Great Britain and Northern Ireland
and of Her other Realms and Territories, Head
of the Commonwealth, Defender of the Faith.

To: The Public Trustee of
Fiji 1st Defendant

Kapesri, widow of Bidesi
2nd Defendant

Atma Prasad, Uma Prasad
Muni Prasad and Jagdish
Prasad, all sons of Bidesi

3rd Defendants

Brijmati, Mayawati, Beena
and Mira all daughters of
Bidesi

4th Defendants

of Suva

NeBe ~ This writ is to be served within twelve
calendar months from the date thereof, or, if
renewed, within six calendar months from the
date of the last renewal, including the day of
such date and afterwards.

The Defendants may appear hereto by
entering an appearance either personally or by
Solicitor at the Supreme Court Registry at Suva.

WE COMMAND you, That within eight days after the
service of this Writ on you inclusive of the

day of such service you do cause an appearance
to be entered for you in an action at the suit
of MUNI DEO BIDESI, SURYA MUNIDIAL BIDESI,
CHANDRA PRAKASH BIDESI AND SHAR PAL BIDESI all
sons of Bidesi, deceased of Suva, Fiji.

and take notice that in default of your so
doing the plaintiffs may proceed therein and
judgment may be given in your absence.

' WITNESS the Honourable CLIFFORD JAMES
HAMMETT Acting Chief Justice of our Supreme
Court, at Suva.

10

20

30

40
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3rd day of August, 1966. In the

Supreme Court
Sgd ?

Solicitors for the Plaintiffs. Writ of
Summons

23rd June

INDORSEMENT OF CLAIM 1966 -~
continued

The Plaintiffs claim, as the lawful
sons and persons entitled in the event of an
intestacy to share in the estate of Bidesi s/o
Chuman late of Suva in the Colony of Fiji, who
died on the 15th November, 1957, to have
probate of a pretended will of the said deceased,
dated 18th April, 1957, granted on the 21st
April, 1959, revoked and the said will pronounced
against, and to have a grant of letters of
administration of the estate of the said deceased.

This writ is issued against you, the
said Public Trustee of Fiji as executor of the
said pretended will and against you the said
Kapesri, Atma Prasad, Kuma Prasad, Jagdish
Prasad, Brijmati, Mayawati, Beena and Mira
as beneficiaries thereunder.

CERTIFICATE

A sufficient affidavit in verification
of the indorsement on the writ to authorise the
sealing thereof has been produced to me the
25th day of June, 1966.

Sgd ,
(I.R. Thompson)
Chief Registrar

This writ was issued by Wm. Scott & Co. Eldon
Chambers, Suva, Solicitors for the Plaintiffs
who reside- in Suva. '

' STATEMENT OF CLAIM

1. The Plaintiffs are the lawful sons and some
of the persons entitled on an intestacy of the
estate of Bidesi s/o Chuman late of Suva, in the
Colony of Fiji, Building Contractor, who died

on the 15th November, 1957, intestate.

2. On the 21st April, 1959, probate of an
alleged will of the said deceased bearing date
18th April, 1957, was granted to the 1lst Defendant
as sole executor named therein out of the Supreme
Court of Fiji.



In the
Supreme Court

No.1l
Writ of
Summons
23rd June
1966 -
continued

NOeo?
Citation

25th June
1966

4.

3. The deceased at the time of the execution
of the said alleged will neither knew nor approved
of the contents thereof.

SUBSTANCE OF CASE

The said alleged will was not neither
read over nor explained to the deceased, he
neither did nor could read it himself before it
was executed, and he was not aware of its nature
and effect.

Dated this 23rd day of June 1966 10

Wme. Scott & Co.
Solicitors for the Plaintiffs

No. 2
CITATION

IN THE SUPREME COURT OF FIJI
PROBATE JURISDICTION

No. 6486

IN THE ESTATE OF BIDESI SON

T COLONY_OF FIJT BUTLDING 20
CONIRECTOR, DECERSED

ELIZABETH II, by the Grace of God of the United
Kingdom of Great Britain and Northern Ireland
and of Her other Realms and Territories Queen,
Head of Commonwealth, Defender of the Faith.

CITATION

TO: THE PUBLIC TRUSTEE OF FIJI

Whereas it appears by the Affidavit of Surya

Munidlal Bidesi, son of Bidesi, sworn-the 16th

day of June 1966 that probate of the alleged 30
last Will and Testament of Bidesi, son of Chuman

of Suva, deceased, was on the 21st day of April,

1959 granted to you by our Supreme Court of Fiji
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and that the said Surya Munidlal Bidesi is the
lawful son and one of the next of kin of the
deceased. And Whereas it is alleged in the said
Affidavit that the said deceased died intestate
and the said probate ought to be called in,
revoked and declared null and void in law.

Now this is to command you, the said
Public Trustee, that within eight days after
service hereof on you inclusive of the day of
such service, you do bring into and leave in
the Registry of our said Court at Suva the
aforesaid probate in order that the said Surya
Munidlal Bidesi may proceed in due course of
law for the revocation of the same.

If you the within-named Public Trustee
neglect to obey this order by the time limited
therein, you will be liable to process of
execution for the purpose of compelling you to
obey the same order.

DATED at Suva this 25th day of June 1966.
Sgd

(I.R. Thompson)
CHIEF REGISTRAR

Extracted by Wm. Scott & Co. of Suva, Solicitors.

No. 3
DEFENCE AND COUNTERCLAIM

IN THE SUPREME COURT OF FIJI

In the Estate of Bidesi, s/o Chuman,

deceased
No. 7 of 1966
BETWEEN: MUNI DEO BIDESI, SURYA MUNIDIAL

BIDESI, CHANDRA PRAKASH BIDESI
and SHAR PAL BIDESI all gons of
Bidesi, deceased, of Suva, Fiji

Plaintiffs

In the
Supreme Court

No,.?2
Citation

25th June
1966 -~
continued

No.3
Defence and
Counterclaim

23rd September
1966



In ‘the A :
Supreme Court R

No. 3
Defence and
Counterclaim

23rd September
1966 -
continued

6.

THE PUBLIC TRUSTEE OF FIJI
lst Defendant

KAPESRI widow of Bidesi
2nd Defendant

ATMA PRASAD, KUMA PRASAD,
MUNI PRASAD and JAGDISH PRASAD
all sons of Bidesi
3rd Defendants

BRIJMATI, MAYAWATI, BEENA and

MIRA all daughters of Bidesi 10
4th Defendants

DEFENCE

As to paragraph 1 of the Statement of Claim

the first defendant admits that the

plaintiffs are the lawful sons and some

of the persons who may be entitled on an
intestacy in the estate of Bidesi son of

Chuman late of Suva, in the Colony of Fiji,
Building Contractor, who died on the 15th

day of November, 1957 but deny the 20
allegations that the said deceased died
intestate.

ad

for o T N 41
to paragraph 2 of th

Ags e
the first defendant says:

(i) That on the 21st day of April, 1959,
probate of the last will and testament
of the deceased dated the 18th gay of
April, 1957, was granted in common
form by the Supreme Court of Fiji to
the first defendant as sole executor 30
named therein.

(ii) save as herein expressly admitted each
and every allegation in paragraph 2
of the Statement of Claim is denied.

As to paragraph 3 of the Statement of Claim
the first defendant says

(i) That the said will dated the 18th day
of April, 1957 was read over and
explained to the deceased and he
understood the full meaning, nature 40
and effect and approved the contents
thereof before he signed the same
as his true last will and testament
in the presence of witnesses.
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(ii) Save as herein expressly admitted
each and every allegation in
raragraph 3 of the Statement of
Claim is denied.

4. The first defendant will plead in law that
since the grant of probate to the first
defendant as sole executor by the Supreme
Court of Fiji on the 21st day of April,
1959 the plaintiffs have recognised and
dealt with the first defendant as the
executor and trustee named in the true
last will and testament of the deceased
dated the 18th day of April, 1957 and are
estopped from maintaining their action.

5. The first defendant will plead that the
plaintiffs acquiesced inthe grant of

probate to the first defendant as aforesaid
and in the continued administration of the

estate by the first defendant.

6. The first defendant will plead laches on
the part of the plaintiffs.

COUNTERCLA IM

Te The first defendant repeats paragraphs 1,
2y 3y 4y 5 and 6 of the Defence.

WHEREFORE by way of counterclaim the first
defendant claims:

(i) That the Court shall decree probate of
the said will in solemn form of law;

(ii) Costs;

(1ii) Such further or other order as may be
just.

DELIVERED this 23rd day of September, 1966.

Grahame & Co.,

(sgd) ¢

Solicitors for the first
Defendant

In the
Supreme Court

No.3
Defence and
Counterclaim

23rd September
1966 -
continued
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Affidavit of
Donald Malcolm
Noel McFarlane

24th August
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8.

No. 4

AFFIDAVIT OF DONALD MALCOLM
NOEL McFARLANE

IN THE SUPREME COURT OF FIJI

Probate Action No. 7 of 1966

IN THE ESTATE of BIDESI s/o Chuman,
Deceased

BETWEEN:
MUNI DEO BIDESI, SURYA MUNIDLAL
BIDESI, CHANDRA PRAKASH BIDESI 10

and SHAR PAL BIDESI all sons of
Bidesi, deceased of Suva, Fiji

Plaintiffs
AND:
THE PUBLIC TRUSTEE OF FIJI Defendant

AFFIDAVIT

I, DONALD MALCOLM NOEL McFARLANE of Suva in the
Colony of Fiji Solicitor make oath and say as
follows :-~ 20

1. I am acting as Solicitor on behalf of the
defendant The Public Trustee of Fiji in
this action.

2. 'The Plaintiffs seek the revocation of the
Grant of Probate granted by this Honourable
Court to the Public Trustee on the ground
that at the time of the execution of the
alleged last Will and testament of the
testator he neither knew nor approved of
the contents thereof. 30

3. At the time of the execution of the Will
on the 18th day of April 1957 one Harry
Wheatley then of Suva but now of Sydney was
Assistant Registrar-General in the Depart-
ment of the Registrar-General, Suva.

4. I am informed by the said Harry Wheatley
and verily believe that he knew Bidesi the
testator very well and discussed with the
said Bidesi the matter of Bidesit's Will and
took instructions from Bidesi for the Will 40
which he embodied in a draft. ILater he was
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10.

11.

12.

13.

9-

present when the Will was read over and In the
explained to the testator. Supreme Court
No.4

One of the witnesses to the Will, namely Affidavit of

L. Behn, was a temporary Civil Servant, Donald Malcolm

living in the Colony only for a short Noel McFarlane.

time and is now living overseas on the

Continent. 24th Auvgust
1967 -

I believe that the said Harry Wheatley is continued

a necessary material witnhess in this

action for the defendant The Public

Trustee, and I verily believe that without

his evidence The Public Trustee cannot

fully defend this action.

I personally know the said Harry Wheatley
and he retired from the service of the
Fiji Government some years ago and is now
living in Sydney.

I have been in communication with the
said Harry Wheatley by letter and I am
informed by him and verily believe that
recently he suffered a coronary occlusion
and he states that he is still receiving
specialist treatment.

I am informed by the said Harry Wheatley
and verily believe that in his present
state of health it would be dangerous for
him to travel.

I have been informed by the said Harry
Wheatley and verily believe that he is
willing to give evidence in Sydney before
a Special Examiner,

From what I have been informed concerning

the circumstances surrounding the Will and
the execution thereof, I believe that the
defendant has a good defence on the merits
and this application is made bona fide and
not for the purpose of delay.

I have informed M.J.C. Saunders Esquire

of Messrs. Wm. Scott & Co. Solicitors for
the plaintiffs of the intending application
for the appointment of a Special Examiner
to take the evidence of the said Harry
Wheatley on oath in Sydney, and he has
consented to such application.

Attached hereto and marked "A" is a Consent
by Max Egerton Warburton a Barrister-at-Law
of Sydney consenting to act as Special



In the
Supreme Court

No.4
Affidavit of
Donald Malcolm
Noel McFarlane

24th August
1967 -
continued

10.

Examiner for the purpose of taking the
evidence of the said Harry Wheatley.

SWORN by the said DONALD MALCOLM

NOEL McFARLANE at Suva in the

Colony of Fiji this 24th day of (sgd) 2
August 1967

Before me:

(sgd) <
A Commissioner for the Supreme
Court of Fiji for taking affidavits. 10

This is the Consent marked "A"™ mentioned and
referred to in the annexed affidavit of Donald
Malcolm Noel McFarlane.

Sworn before me: : NAN

(sgd) ¢
A Commissioner &c.

IN THE SUPREME COURT OF FIJI

Probate Action No. 7 of 1966

IN THE ESTATE of BIDESI s/o
uman, Deceased 20

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDIAL
BIDESI, CHANDRA PRAKASH BIDESI and
SHAR PAL BIDESI all sons of Bidesi
deceased of Suva, Fiji
Plaintiffs

THE PUBLIC TRUSTEE OF FIJI

AND
Defendant

CONSENT

I, MAX EGERTON WARBURTON Barrister-at-Law of

174 Phillip Street, Sydney, New South Wales in 30
the Commonwealth of Australia HEREBY CONSENT to

act as Special Examiner for the purpose of taking
the evidence in Sydney of HARRY WHEATLEY formerly

of Suva but now of 50 High Street, North Sydney

in the above action.

DATED at Sydney this ninth day of August 1967

(sgd) ?
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Witness:

(sSgd) ?

Notary Public
Sydney
New South Wales

No. 5

FURTHER AFFIDAVIT OF
DONALD MALCOLM NOEL
McFARLANE

10 I, DONALD MALCOIM NOEL McFARIANE of Suva in
the Colony of Fiji Solicitor make oath and
say as follows :-

1. I crave leave to refer to my affidavit

herein sworn at Suva on the 24th day of

August, 1967.

2e I have now received a medical certificate
relating to the said Harry Wheatley given
by Dr. Ian W. Fitzpatrick of 701 Military
Road, Mosman, Sydney in the State of New

20 South Wales in the Commonwealth of

Australia, which is annexed hereto and

marked "A",

SWORN by the said DONALD MALCOIM

cFARLANE at Suva 1n the (sgd) <
Colony of Fiji this 30th day of
August 1967.

Before me:

(sgd) @
A Commissioner for the Supreme
Court of Fiji for taking
Affidavits.

In the
Supreme Court

No.4
Affidavit of
Donald Malcolm
Noel McFarlane

24th August
1967 -
continued

No.5
Further
Affidavit of
Donald Malcolm
Noel McFarlane

30th August
1967
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Supreme Court
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Further
Affidavit of
Donald Malcolm
Noel McFarlane

30th August
1967 -
continued

12,

"A"
DR, IAN W, FITZPATRICK

DR. DOROTHY MORRISON
Telephone 96 2344

701 MILITARY ROAD
MOSMAN.

24th Avgust 1967.

Certifying that I have attended Mr.
Harry Wheatley in November 1966, when he

- suffered a coronary occlusion, and since. 10

It is my opinion that he should not travel
to Fiji.

(Sgd) Ian W.Fitzpatrick
?

This is the annexure marked "A"™ referred to in
the Affidavit of Donald Malcolm Noel McFarlane
sworn at Suva this 30th day of August 1967.

Before me:

(sgd) ?
A Commissioner etc. 20
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No. 6 In the
Supreme Courdt
ORDER OF APPOINTMENT OF No.6
SPECIAL EXAMINER Order for
Appointment
of Special

IN THE SUPREME COURT OF FIJI Examiner

1st September
Probate Action No.7 of 1966 1967

IN THE ESTATE of BIDESI S/O
Chuman, Deceased

BETWEEN ¢ MUNI DEO BIDESI, SURYA MUNIDIAL
' BIDESI, CHANDRA PRAKASH BIDESI

and SHAR PAL BIDESI all sons of
Bidesi, deceased of Suva, PFiji

Plaintiffs
AND: THE PUBLIC TRUSTEE OF FIJI
Defendant

BEFORE THE HONOURABLE MR. JUSTICE HAMMETT
“IN _CHAMBERS

Friday the lst day of September, 1967

ORDER FOR APPOINTMENT OF SPECIAL
EXANMINER TO TAKE EVIDENCE ABROAD

UPON HEARING the Solicitors on both sides,
AND UPON READING the affidavits of DONALD MALCOLM
NOEL McFARLANE sworn the 24th day of August,1967
and the 30th day of August, 1967 IT IS ORDERED
that MAX EGERTON WARBURTON Esquire, a Barrister-—
at-Law, of 174 Phillip Street, Sydney, New South
Wales, in the Commonwealth of Australia be
appointed to act as Special Examiner for the
purpose of taking the examination, cross-
examination, and re-examination viva voce, on
oath or affirmation of HARRY WHEATIEY a witness
for the defendant in this action in Sydney in
the State of New South Wales aforesaid.

AND THAT the defendant's Solicitors do give
to the Plaintiffs' Solicitors seven days' notice
in writing of the date on which they propose to
send out this order for execution, and that
seven days after the service of such notice the
Solicitors for the plaintiffs and defendant
respectively to exchange the names of their
agents in Sydney, New South Wales, aforesaid to
whom notice relating to the examination of the
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Order for
Appointment
of Special
Examiner

l1st September
1967 -
continued

14.

said witness may be sent AND THAT seven

days (exclusive of Sundays) prior to the
examination of the said witness hereunder
notice of such examination shall be given

by the agent of the party on whose behalf
tge saild witness is to be examined to the
agent of the other party (unless such notice
be dispensed with).

AND THAT the depositions when so taken,
together with any documents referred to
therein, or certified copies of such documents,
or of extracts therefrom, be transmitted by
the Examiner, under seal, to the Chief
Registrar of the Supreme Court of Fiji within
two months of the sealing of the order herein,
or such further or other day as may be ordered,
there to be filed in the proper office.

AND THAT either party be at liberty to
read and give such depositions in evidence
on the trial of this action, saving all just
exceptions.

AND THAT the trial of this action be
stayed until the filing of such depositions.

AND THAT the costs of and incidental to
this application and such examination be
costs in this action. ‘

BY THE COURT

(I.R. Thompson)
CHIEF REGISTRAR
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No.

REPLY TO DEFENCE AND DEFENCE
TO COUNTERCLAIM

IN THE SUPREME COURT OF FIJI

Civil Action No.7 of 1966

In the Estate of Bidesi, son

of Chuman, Deceased.

BETWEEN MUNI DEO BIDESI, SURYA MUNIDIAL
' BIDESI, CHANLAR PRAKASH BIDESI

and SHIV PAL BIDESI all sons of

Bidesi, deceased, of Suva, Fiji

Plaintiffs

REPLY TO DEFENCE

THE PUBLIC TRUSTEE OF FIJI

Defendant

1. The Plaintiffs join issue on paragraph

of the Defence.

2. The Plaintiffs join
of the Defence.

3e The Plaintiffs join
of the Defence.

4. The Plaintiffs join
of the Defence.

5e The Plaintiffs join
of the Defence.

6. The Plaintiffs join
of the Defence.

issue

issue

issue

issue

issue

on

on

on

on

on

paragraph

paragraph

paragraph

paragraph

paragraph

DEFENCE TO COUNTERCLAIM

In the
Supreme Court

No.7
Reply to
Defence and
Defence to
Counterclaim

16th February
1971

(1)
(2)
(3)
(4)
(5)

(6)

1. That as to the Defendant's Counterclaim,
the Plaintiffs say by way of Defence as follows :—

(a) That the deceased at the time of the
execution of the said alleged will
neither knew nor approved of the
contents thereof.



In the

Supreme Court
No.7

Reply to

Defence and

Defence to

Counterclaim

16th February
1971 -
continued

No.8
Affidavit
of Adrian
David Steward
Anderson

23rd November
1972

‘To

16.

SUBSTANCE OF CASE

The deceased never gave any instructions
for the said alleged will and the said
alleged will was neither read over nor
explained to him nor did he read it
himself before it was executed and he
was not aware of its matter and effect.

(b) The said alleged Will was not duly

executed according to the provisions
of the Wills Act 1837.

SUBSTANCE OF CASE
The Plaintiffs put the Defendant to the
proof that the provisions of the said
Statute were complied with.-

DELIVERED this 16th day of February 1971.

KOYA & CO.

Per: (Sgd) <%
Solicitors for the Plaintiffs.

The Defendants or its Solicitors Messrs.
Grahame & Co. Solicitors, Suva.

No. 8

AFFIDAVIT OF ADRIAN DAVID
STEWARD ANDERSON

IN THE SUPREME COURT OF FIJI
(PROBATE JURISDICTION)

No. 7 of 1966

IN THE ESTATE of BIDZSI s/b
Chuman, Deceased

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDIAL
- BIDESI, CHANDRA PRAKASH BIDESI
and SHIv PAL BIDESI all sons of

Bidesi, deceased of Suva, Fiji

Plaintiffs
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A ND : THE PUBLIC TRUSTEE OF FIJI
Defendant

I, ADRIAN DAVID STEWARD ANDERSON of Suva
in the Dominion of Fiji The Public Trustee
of Fiji the defendant in the above action
make oath and say as follows :-

1. THAT I am the Public Trustee of the
Dominion of Fiji.

2. THAT from searches made by me whilst
acting as The Public Trustee of Fiji
of files in the Public Trustee's Office,
of files in the possession of the
Solicitors for the Public Trustee, of
files at the Supreme Court Registry Suva
and files at the Office of Titles Suva
I believe to be true and correct the
facts stated in particulars 1 to 60 of
the Particulars of Defence filed in the
above action on the 23rd day of February
1971 a copy of which is attached hereto
and marked with the letter "A™,

3. THAT it is my belief that the trial of
the issues raised by paragraphs 4, 5
and 6 of the Defence, in the above
action filed on the 23rd day of September
1966, a copy of which is hereunto affixed
and marked with the letter "B", before the
other issues in this action would be
the most convenient mode of trying the
issues in the action.

S WOR N, by the said
VID STEWARD (sgd) A.D.S.Anderson
ANDERSON of suve the
23rd day of November 1972
Before me:

(Sgd) M.V. Bhai
A Conwsissioner of the Supreme
Court of Fiji

This Affidavit is filed on behalf of the defendant
by Messrs. Cromptons of 1lst & 2nd Floors, Prouds
Building, Renwick Road, Suva.

TO: The Plaintiffs and/or their Solicitors
Messrs. Koya & Co., of Cumming Street, Suva.

In the
Supreme Court

No.8
Affidavit of
Adrian David
Steward
Anderson

23rd November
1972 -
continued
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18.

No. 9

PARTICULARS OF DEFENCE
ANNEXED TO No.8

IN THE SUPREME COURT OF FIJI

No. 7 of 1966

IN THE ESTATE of BIDESI s/o0
uman, deceased

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDILAL
BIDESI, CHANDRA PRAKASH BIDESI
and SHAR PAL BIDESI all sons of 10
Bidesi, deceased, of Suva, Fiji

Plaintiffs

A N D: THE PUBLIC TRUSTEE OF FIJI
lst Defendant

KAPESRI widow of Bidesi
2nd Defendant

ATMA PRASAD, KUMA PRASAD, MUNI
PRASAD and JAGDISH PRASAD all
sons of Bidesi 3rd Defendants

BRIJMATT, MAYAWATI, BEENA and 20
MIRA all daughters of Bidesi

4th Defendants

PARTICULARS OF DEFENCE

The defendant, The Public Trustee of Fiji
supplies the following particulars of his Defence
in this action :-

Particulars of Facts and Conduct Relied on in
Support oI the Delences set OUt 1N Paragrapns
4, E ang b 01 Lhe Del ence.

Muni Deo Bidesi 30

1. On or about 30th December, 1957 M.D.Bidesi
claimed from the defendant as executor of
the will of the deceased (hereinafter callzd
"the will") £1,200.0.0 alleged to have been
deposited with the deceased for safe
keeping.

2. On or about 17th May 1958, 4th February 1960
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and 10th May 1960 claims were made on
behalf of M.D.Bidesi upon the defendant
for payment of a bonus of £1,200.0.0 from
the estate of the deceased.

In the years 1958, 1959, 1960 and 1961

M.D. Bidesi claimed the land in Certificate
of Title No. 10317 from the defendant as
executor of the will.

On or about 1st December 1960;M.D.Bidesi
requested from the defendant as executor
of the will a lease of the land in
Certificate of Title No. 10317 at a
peppercorn rental.

On or about the 17th July 1961 M.D.Bidesi
took proceedings by originating summons
in the Supreme Court (No.139 of 1961)
against the defendant as executor of the
will clalming the transfer and conveyance
to him from the estate of the deceased

of the land in Certificate of Title No.
10317.

On or about the 2nd February 1962 a Judge
of the Supreme Court in Chambers heard
the application of M.D.Bidesi in .
proceeding No.139 of 1961 and ordered that
the application be dismissed with costs.

On or about the 11th April 1962 the costs
of the defendant in proceeding No.139 of
1961 were taxed and allowed by the Taxing
Master.

In or about the year 1963 the defendant

as executor of the will levied execution
upon M.D.Bidesi in respect of the costs

in proceeding No.139 of 1961 and recovered
such costse.

In or about the year 1962 M.D.Bidesi
negotiated, offered or agreed to purchase

from the defendant as executor of the

will the land in Lot 9 on Deposited Plan
No.2527.

Surya Munidlal Bidesi

10.

On or about 19th February 1958 S.M.Bidesi
arranged with the defendant as executor of
the will (subject to an application to the
Supreme Court9 to purchase the building
business of the deceased and its assets and

In the
Supreme Courdt

No.9

Particulars

of Defence
anmexed to
No., 8

23rd February
1971 -
continued
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Supreme Court

No.9
Particulars
of Defence
annexed to
No.8

23rd February
1971 -
continued

11.

12.

13.

14.

15,

16.

17.

20

the factory and land in Certificate of
Title Nos. 6503 and 6504.

On or about 17th May 1958 and later S.M.
Bidesi claimed from the defendant as
executor of the will £500.0.0 alleged to
have been paid on account of the estate
of the deceased. On or about 12th July
1960 the defendant as executor of the
will paid S.M. Bidesi £420.0.0.

On or about the 17th May 1958, 4th February 10
1960 and 10th May 1960 S.M. Bidesi on

behalf of M.D.Bidesi, S.P.Bidesi and Ram

Deo claimed from the estate of the deceased

of bonuses of £1,200.0.0.

On or about the 9th December 1958 S.M.

Bidesi arranged with the defendant as

executor of the will that in the event of

the Supreme Court not approving the sale

of the land in Certificates of Title Nos.

6503 and 6504 the defendant would lease 20
the land to S.M. Bidesi and/or C.P.Bidesi

who would purchase the building business

of the deceased and its assets.

During the year 1959 S.M.Bidesi negotiated
with the defendant as executor of the

will for the grant of a lease of the land
in Certificates of Title Nos. 6503 and 6504
for a term of 10 years.

On or about the 19th November 1959 S.M.

Bidesi agreed with the defendant as executor 30
of the will to purchase the building

business of the deceased and its assets.

On or about the 24th November 1959 S.M.
Bidesi repudiated the agreement of 19th
November 1959 and made a new agreement with
the defendant as executor of the will to
purchase the building business of the
deceased and its assets.

On or about the 28th November, 1959 S.M.

Bidesi entered into a lease with the 40
defendant as executor of the will to lease

the land in Certificates of Title Nos. 6503

and 6504 for a term of 10 years from the

15th November 1959. This lease was duly
registered under the Land (Transfer and
Registration) Ordinance Cap.l36.
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18.

19.

20.

21.

22.

23

24.

2l.

On or about the 26th November 1959 In the

S.M. Bidesi entered into a mortgage Supreme Court
with the defendant as executor of the No.9

will to secure payment of the purchase Partiéulars

price for the building business of the

deceased and its assets. This mortgage of Defence

annexed to

was duly registered under the Land No.8

(Transfer and Registration) Ordinance *

Cap. 136. 23rd February
1971 -

On or about the 28th November 1959 under continued
the lease from the defendant as

executor of the will S.M. Bidesi took

possession of the land in Certificates

of Title Nos. 6503 and 6504 as tenant

and has since retained possession

thereof.

On or about the 24th November 1959 under
the agreement of that date S.M. Bidesi
took possession as owner from the
defendant as executor of the will of

the building business of the deceased
and its assets.

On or about the 9th January 1961 S.M.
Bidesi provided the defendant as
executor of the will with information
as to the state of accounts between the
deceased and S.P.Bidesi.

On or about the 17th July 1964 S.M.
Bidesi issued a writ in the Supreme
Court (No.110 of 1964) against the
Defendant as executor of the will
claiming specific performance of an
alleged agreement for the purchase of
the land in Certificate of Title No.6504.

On or about the 16th October 1964 in
the statement of claim in action No.110
of 1964 S.M. Bidesi alleged that the
will appointed the defendant as the sole
executor and trustee thereof and that
probate of the will was granted to the
defendant on the 21st April 1959 which
allegations were admitted by the defence
of the defendant on or about the Tth
January 1965.

On or about the 21st June 1965 S.M.

Bidesi applied for and obtained by consent
an order from a Judge of the Supreme Court
ordering that action No.110 of 1964 be
discontinued and that S.M. Bidesi pay

the defendant's costs of the action.
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22.

25. On or about the 23rd June 1965 S.M,
Bidesl entered into negotiations with
the Defendant as executor of the will
for a long lease upon the expiry of the
lease granted as from the 15th November
1959. These negotiations were contained
in letters between the solicitors for
S.M. Bidesi and the defendant dated
23rd June 1965, 25th June 1965, 14th
August 1965 and in discussions between
the solicitors for S.M. Bidesi and the
solicitors for the defendant on or about
28th August 1965.

26. In or about March 1967 S.M. Bidesi refused
to refund to the defendant as executor
of the will a proportion of duty paid on
a gift to him by the deceased before his
death.

27. S.M. Bidesi paid to the defendant as

executor of the will rent for the land in
Certificates of Titles Nos. 6503 and 6504
from 15th November 1959 to 31st December
1969.

Chandra Prakash Bidesi

28. On or about the 21st December 1957, 1l4th

May 1958 and 29th October 1958 C.P.
Bidesi lodged caveats against the grant
to the defendant of probate of the will.

29. On or about the 17th February 1958 C.P.
Bidesi inquired of the defendant whether
the defendant wish to propound the will
or would object to an application to
. appoint an interim recelver or administrator.

30. On or about the 19th February 1958 C.P.
Bidesi arranged with the defendant as
executor of the will (subject to an
application to the Supreme Court) that
S.M. Bidesi would purchase the building
business of the deceased and its assets
and the factory and land in Certificates
of Title Nos. 6503 and 6504.

31. On or about the 12th March 1958 C.P.
Bidesi informed the defendant as executor
of the will that he was consulting with
S.M. Bidesi with regard to the proposed
purchase of the said business and land
and would report to the defendant in due
course.
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32.

33.

34.

35.

36.

37.

38.

230

On or about the 19th November 1958 C.P. In the
Bidesl appeared as caveator to the Supreme Court
warning lssued by the Supreme Court in

: ; No.9
contentious proceedings No. 1 of 1958, Partieulars
On or about the 9th December 1958 C.P. of Defence

Bidesi arranged with the defendant as annexed to
executor of the will that in the event No.8

of the Supreme Court not approving the 23rd February
sale of the land in Certificates of 1971 -

Title Nos. 6503 and 6504 the defendant continued

would lease the land to S.M. Bidesi
and/or C.P. Bidesi who would purchase
the building business of the deceased
and its assets.

On or about the 6th March 1959 C.P.
Bidesi issued a summons in contentious
proceedings No. 1 of 1958 for the
discontinuance of the proceedings and
the grant of probate of the will to
the defendant.

On or about the 16th March 1959 C.P.
Bidesi applied for and obtained with
the consent of the Public Trustee an
order that the caveat entered by C.P.
Bidesi on the 29th October 1958 cease
to have effect and that contentious
proceedings No. 1 of 1958 be discon-
tinued and that probate of the Will be
granted to the defendant if entitled
thereto.

After being informed on or about the

2nd December 1959 by the defendant as
executor of the Will that the defendant
had leased to S.M. Bidesi the land in
Certificates of Title Nos. 6503 and 6504,
C.P. Bidesi treated the cottage occupied
by him as held from S.M. Bidesi and
continued to do so.

On or about the 26th January 1960 and
3rd February 1960 C.P. Bidesi refused

to pay rent for the period 15th November
1957 to 31st December 1959 for the
cottage occupied by him on the grounds
that there was no agreement with the
deceased or the defendant for the
payment of rental.

In the years 1960 and 1961 C.P.Bidesi
refused to vacate the land in Certificates
of Title Nos. 8831 and 9397 and claimed

to the solicitors for the defendant
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41.

Shar

24.

against the estate of the deceased
the ownership of this land.

On or about the 1lst April 1961 C.P.
Bidesi purchased from the defendant

as executor of the will the land in
Certificate of Title No. 9397 later
entered into possession of the land

as purchaser and paid the balance of
purchase price and received from the
defendant as executor of the will a
transfer of the land by Transfer dated
the 14th January 1967.

On or about the 25th January 1962 C.P.
Bidesi offered to purchase from the

defendant as executor of the will the
land in Certificate of Title No.4153.

On or about the 31st January 1967 C.P.
Bidesi refused to refund to the
defendant as executor of the will a
proportion of duty paid on a gift to
him by the deceased before his death.

Pal Bidesi

42.

43.

44,

45,

On or about the 29th November 1957 the
defendant as executor of the will
authorized S.P. Bidesi to operate on
various trade accounts on behalf of the
estate of the deceased and so notified

the persons with whom those accounts were
to_be operated. Under this authority

S.P. Bidesi on behalf of the estate of

the deceased operated those accounts until
about the 20th November 1959,

In the years 1957, 1958, 1959, 1960 and
1961 S.P. Bidesi made claims upon the
defendant as executor of the will claiming
against the estate of the deceased

ownership of the land in Certificate of
Title No. 8832,

In the years 1957, 1958, 1959, 1960 and
1961 S.P. Bidesi made claims upon the
defendant as executor of the will claiming
payment for plans prepared for tlhe deceased.

On or about the 17th May 1958, 4th
February 1960 and 10th May 1960 claims
were made on behalf of S.P. Bidesi upon
the defendant as executor of the will for
payment of a bonus of £1,200.0.0 from the
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46.

47.

4—80

49.

50.

51.

25.

estate of the deceased. On or about In the

the 1st July 1960 and on or about Supreme Court
the 19th October 1960 the defendant as No.9

executor of the will paid S.P. Bidesi

as bonus sums amounting to £300.0.0. Particulars

of Defence
annexed to

On or about the 9th December 1958 S.P. No.8

Bidesi arranged with the defendant as

executor of the will that in the event 23rd February
of the Supreme Court not approving the 1971 -

sale of the land in Certificates of continued

Title Nos. 6503 and 6504 the defendant
would lease the land to S.M. Bidesi
and/or C.P. Bidesi who would purchase
the building business of the deceased
and its assets.

On or about the 18th February 1960 S.P.
Bidesi wrote to the defendant as
executor of the will giving an explana-
tion with regard to the payment of a
debt to one Gangaram.

On or about the 12th September 1960 the
defendant The Public Trustee of Fiji
as executor of the will commenced an

action in the Sugreme Court (No. 212 of
1960) claiming £2,344.14.5 as moneys due
to the estate of the deceased.

In action No. 212 of 1960 S.P. Bidesi
by his defence alleged payment to the
deceased of part of the sum claimed and
a release and discharge by the deceased
of the balance. At the trial of action
No. 212 of 1960 the defendant The Public
Trustee of Fiji as executor of the will
recovered judgment on or about 27th
October 1961 for £2,344.14.5 and costs.

In Civil Appeal No. 24 of 1961 S.P.

Bidesi appealed to the Court of Appeal
against the judgment in action No. 212

of 1960. On or about the 13th April 1962
the Court of Appeal allowed the appeal and
entered judgment for S.P. Bidesi with
costs of the appeal and trial. These
costs were duly taxed and paid to S.P.
Bidesi by the defendant The Public Trustee
of Fiji as executor of the will.

On or about the 24th January 1961 S.P.
Bidesi purchased from the defendant as
executor of the will the land in Certificate
of Title No. 8830 later entered into
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52.

53

54.

55.

56

57

58.

26,

possession of the land as purchaser and
paid the balance of purchase price and
received from the defendant as executor
of the will a transfer of this land by
%ggnsfer No. 83391 dated the 16th May
1963,

On or about the 23rd August 1961 S.P.
Bidesi commenced an action (No. 163 of
1961) against the defendant as executor
of the will claiming £818.0.0 for plans
prepared for the deceased.

On or about the 18th December 1962 S.P.
Bidesi obtained judgment in action No.
163 of 1961 against the defendant as
executor of the will for £453.0.0 and
costs. These costs were duly taxed and
the amount of the judgment and costs

was paid to S.P. Bidesi by the defendant
as executor of the will.

On or about the 1lst July 1961 S.P.Bidesi
commenced an action (No. 130 of 1961)
against the defendant as executor of the
will claiming against the estate of the
deceased ownership and the transfer and
conveyance to him of the land in
Certificate of Title No. 8832 and damages
or alternasively the sum of £290.0.0

FAam wrawlr A~

for work done and money expended.

In action No. 130 of 1961 the defendant

counterclaimed that S.P. Bidesi be ordered
to vacate the land in Certificate of Title

No. 8832,

On or about the 24th January 1962 the

action No. 130 of 1961 was settled between
counsel for the parties and the action and

counterclaim were withdrawn by leave of
the Court.

On or about the 19th February 1962 S.P.
Bidesi purchased from the defendant as

executor of the will the land in Certificate
of Title No. 8832 later took possession of
the land as purchaser and paid the balance

of purchase price and received from the .

defendant as executor of the will a transfer
of the land by Transfer dated the 5th June

1967.

S3.P. Bidesi purchased from the defendant
as executor of the will the land in
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Certificate of Title No. 8829, took In the
possession as purchaser, paid the Supreme Court
purchase price and received from the No.9

defendant as executor of the will a

transfer of the land by Transfer No. Particulars
81677 dated the 17th October 1962. of Defence
annexed to
59. On or about the 18th February 1962 No.8
S.P. Bidesi claimed from the defendant 23rd February
as executor of the will the sum of 1971 -
£300.0.0 alleged to be due from the continued

estate of the deceased.

60, On or about the 30th January 1967 S.P.
Bidesi refused to refund to the
defendant as executor of the will a
proportion of duty paid on a gift to
him by the deceased before his death.

General

6l. BEach of the plaintiffs at all material
times knew of each of the facts and
items of conduct set out in the
particulars above.

62. Each item of conduct by a plaintiff
set out in the particulars above was
done with the knowledge, approval
and/or authority of each of the other
plaintiffs.

63. Bach of the plaintiffs at all material
times knew of the contents of the will
and the %rant of probate thereof to the
defendante.

64, As a result of and in reliance upon the
facts and items of conduct set out in
the particulars above the defendant
has continued to administer the estate
of the deceased under the grant of
probate in common form.

DATED the 23rd day of February, 1971.

GRAHAME & CO.

Per: (Sgd) ?
Solicitors for the defendant
The Public Trustee of Fiji.

To: The plaintiffs and/or their Solicitors
Messrs. Koya & Co. Solicitors, Suva.
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No. 10
CASE FOR MOTION

IN THE SUPREME COURT OF FIJI
(PROBATE JURISDICTION)

No. 7 of 1966

AN THE ESTATE of BIDESI s/o
Chuman, deceased.

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDILAL
BIDEST, CHANDRA PRAKASH BIDESI

and SHIV PAL BIDESI all sons of 10
Bidesi, deceased of Suva, Fiji
Plaintiffs

A ND: THE PUBLIC TRUSTEE OF FIJI

Defendant

CASE FOR MOTION

WHEREAS the Chief Registrar of the

Supreme Court of Fiji by Citation dated the

25th day of June 1966 acting on an Affidavit

sworn by Surya Munidlal Bidesi son of Bidesi

sworn the 16th day of June 1966 commanded the 20
Public Trustee of Fiji to bring into and leave

at the Supreme Court Registry at Suva probate

of the alleged last Will and Testament of

"Bidesi son of Chuman granted to the Public
-Trustee by the Supreme Court of Fiji on the

21st day of April, 1959.

AND WHEREAS a Writ of Summons was

issued by the Plaintiffs in the above action

on the 23rd day of June 1966 against The

Public Trustee of Fiji as First Defendant, 30
Kapesari (widow of Bidesi) as Second Defendant,

Atma Prasad, Kuma Prasad, Muni Prasad and

Jagdish Prasad (all sons of Bidesi) as Third
Defendants and Brijmati, Mayawati, Beena and

Mira (all daughters of Bidesi) as Fourth

" Defendants claiming that the Plaintiffs are

the lawful sons and some of the persons

entitled on an intestacy of the estate of

Bidesi son of Chuman late of Suva in the Colony
(Dominion) of Fiji Building Contractor, who 40
died on the 15th November 1957and claiming



10

20

30

40

50

29.

further that at the time of the execution

of an alleged Will of the said deceased
bearing date the 18th day of April 1957

the deceased neither knew nor approved of
the contents thereof and claiming further
that Probate of the alleged Will was granted
to the Public Trustee as sole executor on

the 21st day of April 1959.

AND WHEREAS the First Defendant

e 1c Trustee of Fiji filed a Defence
and Counterclaim to the Plaintiffs' Writ
of Summons admitting that the Plaintiffs
are the lawful sons of the deceased and
some of the persons who may be entitled on
an intestacy but denying that the deceased
died intestate and stating that on 21st
day of April 1959 Probate of the last Will
and Testament of the deceased dated the 18th
day of April 1957 was granted in common form
by the Supreme Court of Fiji to the First
Defendant The Public Trustee of Fiji as sole
executor named therein and denying that the
Will was an alleged Will and stating further
that the said Will dated the 18th day of
April 1957 was read over and explained to
the deceased and he understood the full
meaning, nature and effect and approved the
contents thereof before he signed the same
as his true last Will and Testament in the
presence of witnesses and denying all other
allegations of the Plaintiffs and stating
further that since the grant of Probate to
the First Defendant The Public Trustee as
sole executor by the Supreme Court of Fiji
on the 21st day of April 1959 the Plaintiffs
have recognised and dealt with the First
Defendant The Public Trustee as the executor
and trustee named in the last Will ang
Testament dated the 18th day of April 1957.

AND WHERTEAS Further Particulars

0 erence were illed at the Supreme Court

on the 23rd day of February 1971 giving
further particulars relative to the First
Defendant's statement that since the date

of grant of Probate the Plaintiffs have
recognised the Public Trustee as the Executor
of the last Will and Testament of the saigd
deceased.

The above averments are proved by the
Affidavit of ADRIAN DAVID STEWARD ANDERSON
sworn this 23r ay o ovember an
filed herewith.

In the
Supreme Courdt

No,10
Case for Motion

23rd November
1972 —
continued
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30.

TAKE NOTIC CTE +that this Honourable

Court will be moved before His Lordship

the Judge on Monday the 4th day of December,
1972 at 9.30 a.m. in the forenoon or so soon
thereafter as Counsel may be heard by
Counsel on behalf of the Defendant to order
the following :-

a) That the questions and issues raised
by paragraphs 4, 5 and 6 of the
Defence be tried before the trial
of the other issues in the action or
before the trial of the action;

b)  Further or alternatively that the
action be discontinued or forever
stayed or that the action be dismissed
on the grounds set out in paragraphs
4, 5 and 6 of the Defence and the
Particulars supplied thereunders;

c) Such further or other orders as the
Court thinks just.

DATED the 23rd day of November, 1972

(sgd) <
for CROMPTONS
n e

Snldiecitora for +

[ AU A 2 = I . & Vs

(0]
tJ
th
D
3
2
©
3
ot

TO: The Plaintiffs and/or their
Solicitors Messrs Koya & Co.
of Cumming Street, Suva.
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NO. 11 In the
Supreme Court
NOTICE TO PRODUCE No.11
Notice to
IN THE SUPREME COURT OF FIJI produce
. 1st December
Probate Action No. 7 of 1966 1972

IN _THE ESTATE of BIDESI s/0
uman, deceased.

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDIAL
BIDESI, CHANDRA PRAKASH BIDESI
and SHIV PAL BIDESI all sons of
Bidesi, Deceased of Suva, Fiji

Plaintiffs

A N D: THE PUBLIC TRUSTEE OF FIJI
Defendant

NOTICE TO PRODUCE

TAKE NOTICE that you are hereby required to
produce and show to the Court on the trial

of this action all books, bapers, letters,
copies of letters, and other writings and
documents in your custody, possession or power
containing any entry, memorandum or minute
relating to the matters in question in this
action and in particular the following
documents :

1. A letter dated 12th November 1959 from
the Public Trustee to Mr Munideo
(f/r Bidesi).

2. A letter dated 3rd December 1959 from
the Public Trustee to Mr Munideo.

3e A letter dated 1st November 1960 from
the Public Trustee to Messrs Wm. Scott
& Co., Solicitors for Muni Deo Bidesi.

4, A letter dated 30th November 1962 from
the Public Trustee to Mr Munideo
(s/o Bidesi).

5. A letter dated 19th February 1958 from
the Public Trustee to Mr C.P. Bidesi.
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11.

12.

13.

14.

1=
\J

17.

18.

19.

20,

21.

22

32.

A letter dated 19th February 1958 from
the Public Trustee to Mr S.M. Bidesi.

A letter dated 14th March 1958 from
the Public Trustee to Messrs Koya & Co.

A letter dated 26th June 1959 from the
Public Trustee to Messrs Cromptons,
Solicitors for Mr Surya Munidlal Bidesi.

A letter dated 19th November 1959 from
the Public Trustee to Mr S.M. Bidesi.

A letter dated 20th November 1959 from 10
the Public Trustee to Mr S.P. Bidesi.

A letter dated 20th November 1959 from
the Public Trustee to Messrs Cromptons,
Solicitors, for Surya Munidlal Bidesi.

A letter dated 2nd Decenber 1959 from
the Public Trustee to Mr C.P. Bidesi.

A letter dated 16th May 1960 from the
Public Trustee to Mr S.M. Bidesi.

An account dated 16th May 1960 from
the Public Trustee to Mr S.M. Bidesi. 20

+ A

da 3 tobe

er Oc ]
Public Trustee to «M. Bidesi.

w2 K

A letter dated 5th January 1961 from
the Public Trustee to Mr S.M. Bidesi.

A letter dated 17th Januvary 1961 from
the Public Trustee to Messrs. Cromptons,
Solicitors for Surya Munidlal Bidesi.

A letter dated 18th May 1964 from the
Public Trustee to Mr S.M. Bidesi.

A letter dated 13th August 1964 from 30
the Public Trustee to Mr S.M. Bidesi.

A letter dated 25th June 1965 from the
Public Trustee to Messrs Wm. Scott & Co.
Solicitors for Surya Munidlal Bidesi.

A letter dated 7th April 1965 from the
Public Trustee to Mr. S.M. Bidesi.

A letter dated 1st July 1965 from the
Public Trustee to Mr S.M. Bidesi.
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24.

25.

26

27

28.

29.

300

31.

32.

33.

34.

35.

36.

37.

33.

A letter dated 11th July 1969 from In the
the Public Trustee to Mr S.M. Bidesi. Supreme Court
A letter dated 8th May 1958 from Grahame No.1l

. - Notice to
A warning dated 13th November 1958 from 1st December
the Registrar of the Supreme Court to 1972 -
Chandar Prakash Bidesi to cause an continued

appearance to be entered to a Caveat.

A letter dated 13th January 1960 from
the Public Trustee to Mr C.P. Bidesi.

A letter dated 2nd March 1962 from the
Public Trustee to Mr C.P. Bidesi.

A letter dated 31st October 1962 from
the Public Trustee to Mr C.P. Bidesi.

An account dated 2nd November 1962 from
the Public Trustee to Mr C.P. Bidesi.

A letter dated 27th April 1963 from
the Public Trustee to Mr C.P. Bidesi.

A letter dated 31st May 1963 from the
Public Trustee to Mr C.P. Bidesi.

A summary dated 14th June 1963 from
the Public Trustee to Chandra Prakash
Bidesi showing the balance owing upon
the sale of C.T. 9397.

A letter dated 25th May 1964 from the
Public Trustee to Mr. T.J. McNally,
Solicitor for Mr C.P. Bidesi.

A letter dated 29th November 1957 from

the Public Trustee to Mr Shiu Pal
Bidesi.

A letter dated 12th November 1959 from
the Public Trustee to Mr. H.A.L.
Marquardt-Gray, Solicitor for Shar Pal
Bidesi.

A letter dated 4th December 1959 from
the Public Trustee to Mr S.P. Bidesi.

A letter dated 13th February 1962 from
the Public Trustee to Mr S.P. Bidesi.
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38. A letter dated 29th May 1962 from
the Public Trustee to Mr Shiu Pal Bidesi.

39. A letter dated 21st December 1962 from

the Public Trustee to Messrs Cromptons,
Solicitors for Shar Pal Bidesi.

40. Two letters each dated 26th April 1963
from the Public Trustee to Mr Shiu Pal
Bidesi.

41. A letter dated 30th May 1967 from the
Public Trustee to Mr S.P. Bidesi. 10

42. A letter dated 16th February 1960 from
the Public Trustee to Mr S.P. Bidesi.

43. A letter dated 20th May 1962 from the
Public Trustee to Mr S.M. Bidesi.

44. A letter dated 20th April 1963 from
the Public Trustee to Mr S.M. Bidesi.

45. A letter dated 14th May 1963 from the
Public Trustee to Mr S.M. Bidesi.

46, A letter dated 22nd May 1963 from the
Public Trustee to S.M. Bidesi, Esq. 20

A7. A memorandum of georecment dated 2

s Can A ok WUl Vv W U

December 1956 and made between the
deceased and Surya Munidlal Bidesi.

48. A letter dated 13th August 1962 frpm
the Public Trustee to Messrs Cromptons,
Solicitors for Shar Pal Bidesi.

49, A letter dated 4th December 1959 from
the Public Trustee to Mr C.P. Bidesi.

50. Letter dated 6th August 1960 from the
Public Trustee to Mr H.A,L. Marquardt- 30
Gray, Solicitor for Shar Pal Bidesi.

51. Letter dated 17th April 1961 from the
Public Trustee to Mr H.A.L. Marquardt-
Gray, Solicitor for Shar Pal Bidesi.

DATZED this 1lst day of December, 1972,

CROMPTONSGS

(Sgd) ?
Solicitors for the Defendant

TO: The abovenamed Plaintiffs and to their
Solicitors, Messrs Koya & Co., of 40
Cumming Street, Suva.
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No. 12 In the
Supreme Court
AMENDED STATEMENT OF CLAIM No.12
Amended
Statement of
IN THE SUPREME COURT OF FIJI Claim
No. 7 of 1966 4th December
1972

IN THE ESTATE OF BIDEST
son o uman, deceased.

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDLAL
BIDESI, CHANDRA PRAKASH BIDESI
and SHIV PAL BIDESI

Plaintiffs

A ND THE PUBLIC TRUSTEE OF FIJI

lst Defendant

KAPESART widow of Bidesi
' 2nd Defendant

ATMA PRASAD, KUMA PRASAD
MUNI PRASAD and JAGDISH
PRASAD all sons of Bidesi

3rd Defendants

BRIJ MATI, MAYAWATI, BEENA
and MIRA all daughters of Bidesi
4th Defendants

AMENDED STATEMENT OF CILAIM
(WRIT ISSUED ON 3RD AUGUST, 1966)

1. THE Plaintiffs are the lawful sons and
some of the persons entitled on an intestacy
of the estate of Bidesi s/0 Chuman late of
Suva, in the Colony of Fiji, Building
Contracter, who died on the 15th November,
1957, intestate.

2. ON the 21st April, 1959 probate of an
alleged will of the said deceased bearing date
18th April, 1957, was granted to the 1st

Defendant as sole executor named therein out
of the Supreme Court of Fiji.

3. THE deceased at the time of the execution
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of the said alleged will neither knew nor
approved of the contents thereof.

SUBSTANCE OF CASE

The said alleged will was neither read
over nor explained to the deceased, he
neither did nor could read it himself
before it was executed, and he was not
aware of its nature and effect.

WHEREFORE the Plaintiffs claims

(a) THAT the Probate of the pretended 10
will of the/deceased dated 18th
April, 1957/said granted on the 21st
April, 1959 be revoked;

(b) THAT the Court shall pronounce
against the validity of the said
pretended will dated 18th April,
1957;

(c) A grant to them of ILetters of
Administration of the estate and
effects of the said deceased; 20

(d) SUCH further and other Order as
may be just;

(e) cosTs.
DELIVERED this 4th day of December, 1972.

KOYA & CO. '
Pir: (sgd) S.M. Koya
Solicitors for the Plaintiffs.
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No. 13 No.13
Proceedings

4th December
1972

PROCEEDINGS

IN THE SUPREME COURT OF FIJI
Probate Jurisdiction

Action No. 7 of 1966

IN COURT

Before the Hon. Mr. Justice T.U. Tuivaga
Monday the 4th day of December, 1972 at 9.30 a.m.

Between:

1. MUNI DEO BIDESI

2. SURYA MUNIDLAL BIDESI

3. CHANDRA PRAKASH BIDEST

4. SHAR PAL BIDESI Plaintiffs

- ang -

THE PUBLIC TRUSTEE OF FIJI Defendant

Mr. S.M. Koya for the Plaintiffs

Mr. McGarvie Q.C. and Mr. Mitchell for the
Defendant

KOYA: There are several matters I would like

to mention before we commence the
substantive part of the trial. There is

a motion before your Lordship for
adjournment. In view of the fact there
has been a trial in Lautoka in which I
was engaged as Defence Counsel has been
adjourned on the direction of the Chief
Justice, I am now free and would ask
your Lordship to withdraw the motion.

COURT: Yes, leave is granted to withdraw the
motion.

KOYA: Clear from the documents that Mr.Mitchell
acted for three of the plaintiffs,
namely, S.M. Bidesi, C.P. Bidesi and
S.P. Bidesi. In respect of S.M. Bidesi
a letter was written by Messrs. Cromptons
to the Public Trustee. In respect of
C.P. Bidesi Messrs. Cromptons acted
in the lodgment of caveat against the
Public Trustee. In respect of S.P.Bidesi
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Bidesi Messrs. Cromptons acted
against the Public Trustee.

My clients say that nothing should

be said by Mr. Mitchell about these
matters. Sacrosanct relationship -
absolute privilege. Matter is
important when we go into question

of estoppel and laches. I would like
your Lordship's direction on whether
anyone associated with Messrs. 10
Cromptons should appear in this case
in view of the part they played in

this case. Refer to paragraph 1340
of Archbold (37th Edl%loni Criminal
Pleading, Evidence and “Practice.

Parﬁlcufars o DeTence referred to
correspondence relating to conduct

of plaintiffs. Now Messrs. Cromptons
appear in this case. Two Grounds:

(1) prejudice to the plaintiffs 20
(2) appearance of injustice

McGARVIE: Submission without substance.

KOYA:

Q
Qo
s
2

Basic flaw in submission. It happens
everywhere. Submission amount to
suggestion that once a solicitor
appears on one side he cannot appear
against that side. Law does disqualify
solicitors for that reason. Similar
objection made against Mr. MacFarlane
who appeared with me as my junior. 30
A duty only relates to this situation
not to disclose confidential informa-
tion. Instructions in the matter do
not come from confidential information.

Files in Cromptons concernlng instruc-
tions on this Will.

In the circumstances of this case I

rule against the submission. Should

it become necessary, counsel for the
plaintiffs may renew his objection to 40
the particular evidence which he

considers as breaching the confidential
relationship of solicitor and client.

I will proceed only on the basis of
objection to the evidence adduced and

not to counsel.

Sgd

(T.U. Tuivaga)
JUDGE
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McGARVIE: T am obliged to you, My Lord. In the

KOYA:

Supreme Court

Original writ of summons was issued

. No.13
by Messrs. Wm. Scott asking for .
erocation of probate. Th%rd Proceedings
paragraph of Statement of Claim 4th December
was not repeated. Leave sought 1972 -
to amend Statement of Claim relief continued

to be substituted as filed.

No embarrassment to other side
who has been informed. No costs
involved. Refer to Order 20,
rule 5. First note to 20/5 also
».300 paragraph 3 which I adopt.
Claim which refers to (a), (b?,
(da) and (e).

McGARVIE: Objection is one of substance

KOYA:

and relates to relief (c).

If Plaintiffs succeed different
issues will arise as regards

grant of papers. Entirely inappro-
priate to encumber these proceedings

with quite another and ¢ifferent

issue. Submit for these reasons

would be undesirable to amend

?t?tement of Claim to include Claim
C)e

This is normal thing. Discretion
of Court = refer to Vol. 13 of
Atkins on Pleadings. I am not
for the proposition of separate
trials for separate issues.

McGARVIE: I withdraw my objection to the

COURT:

amendment to save time.

Leave is granted to amend Statement
of Claim by substituting amended
relief as filed.

(T.U. Tuivaga)
JUDGE

McGARVIE: Support motion for case dated

23/11/72 which has been filed.
(Counsel reads). Powers of Court
to make orders as sought. Refer
to Order 33, rule 3 (p.456), r.4
(p.457). Those two rules give Court
power to make order as to para.(a).
As regards para.(b), r.7, (p.466)
1s relevant. Refer to Probate
Action rule 15(2) Order 76.
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COURT: Adjourned at 10.55 a.m. until
11.30 a.m.

(T.U., Tuivaga)
JUDGE

On resumption at 11.30 a.m. appearances
as before.

McGARVIE: Clear two issues in this case -
chronologically arise in this
order - in point of time and in
point of law. 10

(1) The Plaintiffs precluded by
estoppel, acquiescence and
laches from calling upon the
defendant to prove the Will
in solemn form.

(ii) If not so precluded, did the
deceased know and approve
contents of will.

This is action for revocation of

Will. Deceased made Will in April 20
1957 - died on 15th November, 1957.
Probate granted on 21st April, 1959,
Citation issued on 25/6/66.

Pleadings in Case

(i) Ciggtion issued on 25th June,
1966.
(113 Writ issued on 3rd August, 1966.

(1ii) Defence filed on 23rd September,
1966.
Allegations 1, 2 and 3 raise issues whether 30

deceased has knowledge and approval of will.
Paragraphs 4, 5 and 6 raise issues of very
different nature. Substantial prarticulars
given in support of paras. 4, 5 and 6.

(iv) Reply and defence to counterclaim
dated 16th February, 1972.

Refer to authorities in support of these
submissions. (Mortimer on Probate Practice

1927 . 238/239, oples supplied).

Counsel reads). 40
See footnotes (b), (d), (e) and (g) on p.239.

In ordinary case it is open to next—of-kin

to prove Will in common form. Mere delay is
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not enough. But thereare circumstances in In the

which such delay and conduct of next-of-kin Supreme Court
will suffice. Williams on Executors and No.13
Administration 19) . oples O Procéedin o
extracts supglied) Para.122 (p.81) and g
para.124 (p.82). In this case executor 4th December
has propounded Will. Refer para.l127 (p.83) 1972 -

If the first of these two issues are not continued

made in favour of plaintiffs burden would be
on executor to begin the case. Refer to
Tristram & Cootes (23rd Edition) p.776 on
Burden of Proof. Revocation proceedings
based on alleged commission or omission on
the part of the testator - Ground for
revocation - want of knowledge and approval
or lack of due execution lies on party
who propounds the Will to begin. Refer
Cross V. Cross (1864) 3 Swadey & Tritam
292 Vol. 164 English Report p.1287 - Will
dated 8th September 1839 - dated 16th
September 1837. Probate in common form
granted on 26th July, 1840. Claim for
revocation - p.1288 -~ which party is to
begin - refer Sir Wild.

Refer to Copeman v. Staples & Smith (1911)
13 Gazette L.R. 467 at p.468. Patrick v.
Havercroft (1921) W.L.R. ?9 actIon tor
revocation. Submlt on issue of knowledge
and approval is for deft, executor to open
case. Issue (1) is really of a nature of
a preliminary objection.

Goddard v, Smith (1873) 3 Probate and
Divorce. There this was tTeated as a
preliminary issue. Submit on first issue,
burden on deft. executor is to prove
estoppel and laches. It is for deft.
executor to go first on both issues.
Application on the action is made on basis
that issue of estoppel etc. is really a
preliminary objection. Object is to
obtain a decision that the defendant is
not obliged to propound Will in solemn
form. If defendant does not make the
objection, the defendant might be held

to waive right to raise these issues.

This application is made to avoid that type
of difficulty. Require a special order
before defendant can go to propound the
Will in solemn form. The order required
will change course of trial. Suggest an
order in two parts:

(i) That questions and issues
raised by paras. 4, 5 and 6
of the defence be tried before
the other issues in the action
and counterclaim.
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(ii) That the evidence given and
tendered upon the trial of the
questions and issues raised
by paras. 4, 5 and 6 of the
Defence be treated as evidence
given and tendered also upon
the trial of the issues in the
action and counterclaim.

Such an order is well within the rules to

which we have made reference and may have 10
the effect that the defendant could waive

his right to use evidence to propound Will -

no needto repeat evidence. No more than an

order which has particular legal effect.

Type of order often made in Third Party
Directions. Refer to p.205 of Supreme Court
Practice 1967 - Order 16, r.4 - p.207 (16/4/9)
e.g. Motor Accident Claim - Order won't
inconvenience Court or parties. Particulars

in support of case for motion appears in 20
affidavit of A.D.S. Anderson, Public Trustee

of Fiji. (Counsel reads). Appropriate to

make such order at this stage in of justice

to make order proposed.

KOYA: in opposition to motion.

McGARVIE: Relief (b) is not being abandoned.
Tt does not arise at this stage.

KOYA: Serious issues of fact and law are
being raised by the pleadings. Only
in exceptional cases will separate 30
trial be ordered. Would lead to
unnecessary costs and if there should
be an appeal — one is likely to come
back again. Evidence is necessary.
What is being asked is to stay action
for ever. Action is based on hearsay
evidence of Mr. Anderson. Ask to
impose para. 3 - Abuse of Court
process.

In Civil List Mr. Anderson joined Service in 40
1962 and came to present position in July

1969 -~ some three years after issue of writ

in this action. One of case for motion -

confined to specific purposes. Refer to Vol.l1l3
of Atkins p.338, Order 76, r.20 (p.1054).

Ask for order for stay. Relief (b) should be
dismissed with costs. Court adjourned at

12.55 until 2.15 p.m.

(T.U.Tuivaga)
JUDGE 50
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On resumption at 2.15 p.m. appearances
as before.

KOYA: (contd.)

Appointment of Mr. Anderson in
Civil List - lst March, 1972 p.52.
In regard to Relief (b) is an
afterthought. Matter adjourned
from time to time to enable defendant
to file particulars of defence and
for discovery of documents. This
has now been done. Why should
Court be burdened with this matter.
Mr. Anderson's evidence has no
probative value. Dealing with
Relief (a Refer to p.239 of
ortimer. Testator could not have
known contents of Will. Did not
understand English language.

There will be real issues in dispute. Burden
proof irrelevant -~ what is material is that
rejection of motion does not jeopardise
defendant's case. Court should hear
evidence on all issues before determining
matter. In judgment Court should deal with
paras. 4, 5 and 6 first - only for purpose
of judgment but not for purpose of trial.

If Court tries these issues -~ inherent
danger of multiple appeals. As regards
form of order suggested probably means to
Transfer evidence — all evidence be adduced.
No support - except reliance on Third Party
procedure.

Submit also application with respect to
relief (a) should be dismissed. Usual mode
of trial should be followed. We have joined
issue on all matters raised in paras. 4, 5
and 6. Refer to p.240 of Mortimer. Particulars
of defence are mere paraphrasing - Denials
and explanations required.

McGARVIE: Relief (b) - no order required at
this stage - take place after the
evidence. Not relying on Mr.Anderson's
affidavit except in formal sense.
Relief (a) deals with the way in which
trial is to be heard.

Mr. Anderson's affidavit is admissible - only
to get matter before this Court. We call
evidence — our other side call his evidence.
Order applied for merely legal effect - only
to protect defendant's evidence. From
authorities cited this morning - there is
risk to waive right. Concerned here with

In the
Supreme Court

No.1l3
Proceedings

4th December
1972 -
continued
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question of law. No disadvantage

appropriate for legal reasons, No one
would be prejudiced.

COURT: Adjourned to 5/12/72 at 10 a.m. for
ruling on motion.

439,72 (T.U. Tuivaga)
JUDGE_
No. 14
RULING
IN THE SUPREME COURT OF FIJI 10

Probate Jurisdiction

Action No.7 of 1966

2nd Dgx;of Hearing

s VN T Ll

Before the Hon. Mr. Justice T.U. Tuivaga
Tuesday the S5th day of December, 1972 at 10 a.m.

Between:

1. MUNI DEO BIDESI

2. SURYA MUNIDILAL BIDESI

3. CHANDRA PRAKASH BIDESI 20
4. SHAR PAL BIDESI Plaintiffs

- and -

THE PUBLIC TRUSTEE OF FIJI
; Defendant

RUL ILNG

This is an application under Order 76,
rule 20 and Order 33, rules 3 and 4(2) of the
Supreme Court Rules 1968 for a separate trial
of preliminary questions and issues arising
out of the pleadings. ' 30
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I have given careful consideration to
all the arguments presented in relation to
the application.

In my view the questions and issues
raised by paragraphs 4, 5 and 6 of the
Defence ought to be tried first as
separate issues. I come to this view
because not only are those issues quite
distinect from the other issues in the
action and counterclaim but also, if
decided in one way, would be decisive of
the present litigation. Furthermore, it
is clear that for the purposes of deciding
the questions and issues raised by paragraphs
4, 5 and 6 of the Defence it will not be
necessary to ascertain any facts beyond
those which appear in the Particulars of
Defence. It seems to me that to that
extent there is no real dispute as to the
facts which are necessary for ascertain-
ment in order to enable this Court to
deal with those preliminary questions and
issues.

I am satisfied that in the particular
circumstances of this case a separate trial
of those issues will not prejudice or
embarrass the plaintiffs in their action
and that it is in their interest as well
as that of the defendant that this procedure
be adopted.

In the result and at this stage I
order as follows :-

(i) that the questions and issues
raised by paragraphs 4, 5 and 6
of the Defence be tried before the
other issues in the action and
counterclaim; and

(ii) that the evidence given and tendered
upon the trial of the questions
and issues raised by paragraphs 4,
5 and 6 of the Defence will be
treated as evidence given and
tendered in respect of the other
issues in the action and counter-
claim.,

The costs of this application will be costs
in the cause.
Sgd
5th December, 1972 (T.U.Tuivaga)
JUDGE

In the
Supreme Court

No.14
Ruling

5th December
1972 -
continued
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No. 15

PROCEEDINGS

McGARVIE: I seek directions for all witnesses
to be absent before I open my case.
Refer to p.22 of Williams on
Executors and Administration -~
matter of discretion - highly
desirable. This is contested
probate action.

KOYA: I see no reason why we should
deviate from usual practice, parties
should not be excluded from the
Court.

COURT: I will allow the parties directly
involved in the litigation to remain
in Court but other witnesses to
remain outside.

(T.U., Tuivaga)
JUDGE

McGARVIE: We wish to call Mr. Tetzner, a
Surveyor, who is in New Zealand. He
is being flown from New Zealand to
arrive in Fiji on Thursday next and to
return the following day - Friday. I
may have to interpose him as witness
during my case.

COURT: Point is noted.
McGARVIE OPENS CASE

Mr. Wheatley gave evidence taken on
commission in Sydney in 1967. Conversation
conducted in English - understood by both.

Mr. Bidesi asked him to draft Will.
Asked Public Trustee to act in relation to the
Will. He wanted distribution to be delayed
for 40 years. Mr. Bidesi did not want any
interpreter -~ did not want any Indian to know
to avoid leakages. Will read in parts -
after which he was taken before Mr. Gregg
in office - before European witnesses only.
Mr. Bidesi expressed his satisfaction. Other
evidence will be called as to surrounding
circumstances - recollection not very firm.
Will is stralghtforward. Operative clauses
first - powers later.

10

20
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40
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Trusts

(i) freehold land to be retained by
Trustees until distribution;

(ii) call in money and pay funeral etc.
expenses;

(iii) Trustees retain possession of
estate - business land;

(iv) widow to reside in residence - pay
monthly allowance - outgoing on
residence;

(v) Divide remainder of income equally
between widow and children of
second marriage.

1st Max[ 1997 was date for distribution of
corpus (capital) to 4 sons of second marriage.
By clause 6 Trustee given usual powers to
trustees. Declaration at end of Will -
adequate provisions made to children of 1st
marriage. (Will read in full) C.T. 6503 and
C.T. 6504 and C.T. 8829 are business and
residential houses. Clause 6 contains a
variety of powers. Clause 7 (read in full
before Clause 6) Common ground that Mr.
gidgsi diddp%ﬁ read Eﬁglish og w§i$91§ng%ish.
aving rea e operative part o ill,

5 which 1

now read (Clause 1 submit, contains
conventional powers in a Will.

Testator gave discretionary powers to trustee.
Passing from 18th April, 1957. Date of Will.
On 1st July, 1957 an agreement was entered
into with Mr. Bidesi in relation to the

purchase of a subdivision. Signed by Mr.
Bidesi and Mr. Tetzner. Agreement conducted
in English., Xnew Mr. Bidesi since 1950. On
15th November, 1957 Mr. Bidesi died. Extract
of death will give details of family. On
29th November, 1957 the Public Trustee
authorised Mr. S.P.Bidesi to operate accounts
also. Most of evidence is contained in
documents. A book of documents prepared,

a copy given to Mr. Koya. I tender documents
for identification only containing documents
Numbers 1 to 81 (MFI 1) and an appendix to
that book are documents Number 82 to 92.

(MFI 2) Not all documents in the book of
documents. Summary of events (continued).

On 29th November 1957 Public Trustee
authorised S.P. Bidesi to operate accounts.
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(See p.67 of MFI 1). On 21st December,
1957 a caveat was lodged by Mr. C.P.

Bidesi (See p.50 of MFI 1), On 17th

Feb., 1958 (p.4 of MFI 1) letter from

Mr. Koya to Public Trustee. On 19th Feb.,
1958 (p.10 of MFI 1) a letter to C.P.Bidesi
by Public Trustee. Involves departure
proposed from terms of will in relation to
C.T.6503 and C.T. 6504. Court adjourned at
11.05 a.m. until 11.30 a.m.

(T.U. Tuivaga)
JUDGE

On resumption at 11.45 a.m. appearances as
before.

McGARVIE: (contd)

On 19th Feb. 1958 (p.12 of MFI 1) from
P.T. to Mr. S.M. Bidesi on variation of terms
of Will., On 12th March 1958 (p.48 of MFI 1)
letter from Mr. Koya to Public Trustee. On
14th March, 1958 (p.14 of MFI 1) from Public
Trustee to Messrs. Koya and Co.

On 8th May, 1958 (p.49 of MFI 1) from Grahame
& Co. to Mr. C.P. Bidesi. On 14th May, 1958
(p.51 of MFI 1) a second (present) caveat -
unusual routine. On 5th June, 1958 (not
included in MFI 1) there was 2 conferance
attended by Mr. C.P.Bidesi, Public Trustee,

Mr. Koya and Mr. McFarlane. Assumption that

it was possible to vary terms of Will for
benefit of beneficiaries.

Refer

Chapman v, Chapman (1954) 1 A1l E.R.798
(H.!.Z

At page 800 (per Lord Simmons) (Counsel reads)
— Took sometime before this change of practice
became known. On the 7th November, 1958 Mr.
Gregg made an ap¥1ication for probate. On
same day (p.53 of MFI 1) letter from Public
Trustee to the Registrar, Supreme Court. On
13th November, 1958 (p.56 of MFI 1) warning
issued by Registrar and directed to Mr. C.P.
Bidesi. On 19th November, 1958 (p.55 of MFI 1)

‘appearance entered to the warning by Mr. .P.

Bidesi. Next event (not in MFI 1) -~ on 9th
December, 1958 a conference took place between
Mr. Gregg, Mr. Wheatley, Mr. S.M. Bidesi,

Mr. C.P.Bidesi, Mr. S.P. Bidesi as to what
might happen if consent of court not obtained.

On 4th March, 1959 (not in MFI 1) - we will.
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tender a number of files from Supreme Court -
certain formalities first necessary. Notice
of change of solicitors - Grahame & Co.
replacing Messrs. Koya & Co. of Iautoka.

On 6th March, 1959 (Court record) a summons
was issued to Grahame & Co. to show cause
why Court's contentious proceedings in

this matter (No. 1 of 1958) should not be
discontinued eeeeces.etc.

On 16th March, 1959 (Court file) appearance
before Mr. Hammett, J. -~ order %iven for
grant of Probate made by CONSENT.

On 26th June, 1959 (p.16 of MFI 1) from
Public Trustee to Messrs. Cromptons.

On 11th July, 1959 (p.18 of MFI 1) letter

from Messrs. Cromptons to Public Trustee.

On 19th November, 1959 (p.19 of MFI 1) from
Public Trustee to Mr. S.M. Bidesi - signature
of Mr. S.M. Bidesi on an agreement entered
into.

On 24th November, 1959 (p.23 of MFI 1) -

setting out further terms of the takeover
of agreement signed by Mr. Gregg and Mr.

S.M. Bidesi.

On 26th November, 1959 Mr. S.M. Bidesi
executed a mortgage for £10,000 in favour of
P.T. in consideration of amount owing to the
Public Trustee. Actual amount to be
ascertained (Court file).

On 26th November, 1959 lease between Mr. S.M.
Bidesi and Public Trustee - C.T.6503 and 6504.

Position as at end of 1959.

Following that numerous transactions between
Public Trustee and one or other of the
plaintiffs.

On 17th Jan., 1961 (p.37 of MFI 1) from
Public Trustee to Messrs. Cromptons. No
application was made to Supreme Court in light

of Chapman's case. Issue of citation on 25th
Jun'e","%gB'B"—Hw icn originated present action.

I now turn to Particulars of Defence.
Particular No.T — Teler to (Del. I1) -
Tetter dated 3J0th December, 1957 from M.D.
Bidesi. '

On 12th November, 1959 (p.4 of MFI 1) a letter
from P.T. to M.D. Bidesi.
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In the On 3rd December, 1959 (p.5 of MFI 1) letter
Supreme Court from P.T. to M.D. Bidesi.

No.15 Particular No.2 - refer to p.2 of MFI 1 -
Proceedings Tetter dated 17th May, 1958 from Mr. S.M.

Bidesi to Mr. Ram Deo (whose wife is daughter

5th December of deceased) by first marriage. Son-in-law
1872 - of late Mr. Bidesi.
continued

On 4th February, 1960 (p.6 of MFI 1) from
Messrs. Cromptons to Public Trustee.

Court adjourned at 12.50 p.m. until 2.15 p.m. 10

(T.U. Tuivaga)

JUDGE
On resumption at 2.15 p.m. appearance as
before.
McGARVIE:

I would like to raise a matter concerning
Mrs. Bidesi who was to go overseas for
surgery in Brisbane. I did not want to call
her as a witness. Arrangements have been made
for her to leave tomorrow. 20

Subpoena has been issued not by us but
by plaintiffs. There may be some formal
admissions I would be able to make without her

3 a Arn Panmcn  cmenm e moe Dol
being called. I have letter from surgeon in

Brisbane which I do not wish to read in open
Court.. I will hand it to my learned friend
and then to your Lordship.

Court sights letter referred to.

KOYA: I appreciate my learned friend's

- anxiety for Mrs. Bidesi. Mrs., Bidesi  3°
is a material witness in this case -~
especially now she is no longer a
defendant in the case. This case is
set down for fixed period. I oppose
any application for dispensing of
witness.

McGARVIE:I am instructed she has not been
subpoened. Hear other evidence first
and matter can be adjourned for Mrs.
Bidesi to be present. 40

KOYA: I have my prerogative to call
witnesses. I want your Lordship to
sympathetically consider my applica-
tion for adjournment. Under summons
for directions case was set for 7 days.
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COURT: I will allow Mrs. Bidesi to go to
Brisbane on medical advice. T will
review situation at the end of
estimated time for this hearing.

(T.U. Tuivaga)
JUDGE

McGARVIE: (Particular No.2 contd.)

On the 10th May, 1960 there was
conference between Mr. S.M. Bidesi, Mr.
Wheatley and Mr. Gregg and question of
business was discussed in some detail.

Particular NO.B ~ Affidavit sworn on 7th Feb.,
1961 by « Mc.D.Bidesi in action 139 of

1961 - only documentary evidence (Court file
will be produced).

Particular No.4 - On 1st November, 1960
(p.8 of MFI 1) letter to Messrs. Wm. Scott
from P.T. Date on Particular should read
l1st November and not lst December, 1960.

On 3rd November 1960 a letter (contained

in a further book of documents - not yet

marked.) Book of documents (MFI 3) No.93
to 116 - Appendix II - MFI

(p.113 to MFI 3) letter Trom "H.M.Scott

to Public Trustee

Particular No. 5

Court document — Action No.139 of 1961 will
be available tomorrow.

Particular No. 6

our 1le ere is order dated 2nd
February, 1962,

Particular No., 7 = In Court file there is
certiTicate rfrom taxing master.

Particular No. 8 — No document at this stage.

Particular No. - On 30th November, 1962
P. _ etter from P.T. to Mr. M.D.

Blde51,

Particulars on Mr. S.M. Bidegsi = Particular.-No.1l0

Refer to letter of 19th February, 1953 (p.l2
of MPI 1). .

Particular No. 11 - On 17th May, 1958 (p.15
oT NrJ T) Tetter from Mr. S.M.Bidesi to P.T.
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On 12th July, 1960 ledger of estate will
be put upon Court - an amount of £420 was
in fact paid to Mr. S.M. Bidesi.

Particular No, 12 - refer to documents
on particudar No.2 on which we also rely
here.

Particular No., 13 = I have already referred
to conference on 9th December, 1971 between
Messrs Gregg, Wheatley, C.P., S.M. and

S.P. Bidesi.

Particular No. 14 - refer to (p.16 of MFI 1)
of letter dated 26th June, 1969 and to p.l1l8
of MFI 1 already referred to and to p.22

of MFI 1 already referred to.

- Particular No. 15 - refer again to p.19 of

etter of 19th November, 1959, terms
of agreement set out.

On 20th November, 1959 (p.21 of MFI 1)

letter to S.P. Bidesi from P.T.

Particular No. 16 - refer to p.23‘of MFI 1 -
agreement between Public Trustee and S.M.
Bidesi - a new basis for sale and purchase.

Particular No. 17 - Lease is contained in
MPT 3 p.110 Refer to p.28 of MFI 1 - letter
dated 12th January, 1960 to P.T. from
Messrs. Cromptons - cost at p.29. Court

adjourned at 3.15 p.m. to 3.20 p.m.

(T.U.Tuivaga)
JUDGE

On resumption at 3.20 appearances as before.
McGARVIE: (contd)

Particular No. 18 - refer to p.106 of MFI 3 -
mortgage. P.92 of MFI 2 - receipt to P.T.

by S.M. Bidesi - advance of £3,000 as working
capital. P.109 of MFI 3 - reference to
agreement - 24.4.57 is obviously a mistake
and should be 24.11.57. Mortgage arrangement
signed by Mr. S.M. Bidesi and the Public
Trustee - total.

P.98 of MFI 2 - letter of 30th May, 1962
from P,T. to Mr. S.M. Bidesi.

P.99 of MFI 2 - letter 30th April, 1963
from P.T. t0o Mr. S.M. Bidesi.
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P.100 of MFI 2 - letter dated 13th
May, 1963 from Mr. S.M. Bidesi to P.T.

P.101 of MFI 2 -~ letter dated 14th
May, 1963 from P.T. to Mr. S.M. Bidesi.

P.102 of MFI 2 - letter from Mr.
S.M. Bidegi to P.T. ‘

P.103 of MPT 2 ~ letter from P.T.
to Mr. S.M. Bidesi.

Particular No. 19 - p.25 of MFI 1 - a
Tetter from P.T. to Mrs. Mary Seetoia
dated 22nd November 1959,

P.27 of MFI 2 letter from P.T. to

Mr. C.P. Bidesi -~ dated 2nd December, 1959,

Particular No. 20 -

Particular No., 21 - p.32 of MFI 1 - letter
dated 3rd October, 1960 from P.T. to Mr.
S.M. Bidesi.

P.35 of MFI 1 -~ letter dated 5th
January, 1961 from P.T. to Mr. S.M.Bidesi.

P.36 of MFI 1 - letter dated 9th -
Januvary 1961 from Mr. S.M.Bidesi to P.T.

Particular,No. 22 = Writ issued on 7th
July, 1964 (Court file will be available
tomorrow) .

Particular No. 2; - Words in S/C dated
October, 4, para.3 thereof.
Defence admits paras. 3 and 4 of

S/C were admitted on record by defendant.

Particular No., 24 - Refer to Action No.11l0
of 1964. On 21st June, 1965 an order was
made by Hammett J in Chambers. Letter
dated 24th August, 1966 (p.121 of MFI 3)
from Grahame & Co. to Wm. Scott & Co.)

P.122 of MFI 3 letter dated 7th
September, 1966 from Wm. Scott to Grahame
& Co. '

P.123 of MFI 3 letter dated 12th
September, 1966 from Wm. Scott & Co. to
Messrs. Grahame & Co.
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P.124 of MFI 3 letter dated 15th
September, 1966 Trom Grahame & Co. to Wm.
Scott & Co.

Particular No. 25 - Letter of 14th August,

T965 is a mistake - we do not rely on it.

P.41 of MFI 1 - letter dated 23rd
June, 1965 from Wm. Scott & Co. to P.T.

P.42 of MFI 1 - letter dated 25th
June, 1965 from P.T. to Wm. Scott & Co.

Particular No. 26 - P.125 of MFI 3 - letter
ate ecember, 1966 from P.T. to
Mr. S.M. Bidesi.

P.130 of MFI 3 - letter dated 29th
December, 1966 from P.T. to Mr. S.M.Bidesi.

Particular No., 27 - P.30 of MPI 1 ~ letter
dated 16th Way, 1960 from P.T. to Mr. S.M.
Bidesi.

PP.33 and 34 of MFI 1 - letters dated
11th November, 1960 -~ debit note.

P.39 of MFI 1 - letter 18th May, 1964
from P.T. to Mr. S.M.Bidesi.

P.40 of MFI 1

P.43, pedd, p.45
P.131 of MFTI 3 (9/7/68).
KOYA: I have checked Court record — the
estimated time for hearing of case
was for 2 days.

COURT: Noted.

Court adjourned at 4.25 p.m. to
tomorrow at 9.30 a.nm.

(TeUs Tuivaga)
JUDGE

5.12.72

Mr. Koya for the Plaintiffs
Mr. McGarvie & Mr. Mitchell for the Defendant

KOYA: Reading of letters supporting
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particulars of Defence
unnecessary.

Brief - ref. unnecessary. This
Will shorten trial.

McGARVIE: TUnusual practice in jurisdiction
where I come from. Course
proposed would be unfair to Court.
Essential to go through particu-~
lars.

KOYA: I want direction that there should
be no pleadings.

COURT: I see no reason why this Court

- should make any specific
directions as to the way counsel
wish to conduct their cases
provided it is within this Rule.

(T.U. Puivaga)
JUDGE

McGARVIE: (contd. opening)

- I propose to tender whole file.
I tender files No.l of 1958 Ex.4.
No.212 of 1960 - Ex.5
No.130 of 1961 -~ Ex.6
No.139 of 1961 - Ex.7
No.163 of 1961 -~ Ex.8
No.110 of 1964 -~ Ex.9
Civil App. No.24 of 1961 - Ex.10.

Particular No. 28

Caveats already referred to pp.50, 51
and 52 of MFI 1.

Particular No. 29
Pe 5) .

Particular No.}O
Pe 0 .

Particular No. 31
pp.43, 49 of NFI 1.

Particular No. 32
p.54 of MFI 1 - warning is set out.

p.55 of MFI 1.

garticular No. 33
Evidence will be called for a conference held
on 9th December, 1958.
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Particular No. 34
Summons of 6th March 1959 contained in Ex.4

Particular No. 55

rder o arch, 1959 contained in Ex.4
Particular No., 36

P. 0 - letter dated 2,12.59 from P.T.

to Mr. C.P.Bidesi.

Particular No. 37
DaTe 3rd rep. 0 is a mistake - not
supported by document.

p.27 of MFI 1 -~ letter from P.T. to Mr. C.P.
Bidesi.

p.56 of MFI 1 - letter 15/11/60 from P.T. to
Mr. C.P.Bidesi (counsel reads letter).

Particular No. %8
p.6 © - letter from Cromptons to P.T.

- in particular last paragraph.

Particular No. 39
P [§) - dale Note signed by Mr. C.P.

Bidesi and P.T. - dated 21st March, 1961.

Somewhat unusual transaction because it

also contains an assignment. Document contained

two transactions.

(i; purchase of land by S.P. Bidesi;
(1i) Transfer of C.P. Bidesi.

Relevant to C.P. and S.P. Bidesi.

p.61 of MFI 1 - letter 31/10/62 from
P.T. to C.P. Bidesi (Counsel reads letter).

- P.62 of MFI 1 - Account showing calcula-
tions of amount due on that date -
Discrepancy from amount in letter in p.61.

p.63 of MFI 1 ~ letter 27/4/61 from P.T.
to C.P. (Counsel reads last para. of letter).

p.64 of MFI 1 - letter 31/5/63 from
P.T. to C.P. Bidesi (reads para. 2).

. p.68 of MFI 1 - shows calculation -
referred to in letter p.64.

p.66 of MFI 1 ~ letter 13/5/64 from Mr.
McNally to P.T. (counsel reads letter).

p.67 of MFI 1 ~ letter 25/5/64 from P.T.
to Mr. McNally.
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Copy Transfer of 14th January, 1967 from
Public Trustee to C.P. Bidesi - C.T. 9397
tendered - Ex.1ll.

Top left corner refers to Stamp Duty paid
on Sale Note.

Tender certified true copy C FT. 9397 last
Endggsement on the C.T. in first column -
Xel2.

Particular No. 40
p.5§ of NFL 1.

COURT: Adjourned at 10.50 until 11.15 a.m.
(T.U.Tuivaga)
JUDGE

On resumption at 11.15 a.m. appearances as
before.

McGARVIE: ( contd. opening)

Particular No. 4%
Pe etter dated 25th January,

1962 from C. P. Bidesi to Public Trustee -
same lease as C.T. 4153 (Read).

p+60 of MFI 1 - letter 2/3/62 from P.T. to
C.P. Bidesi.

Particular No., 41
P.126 0 3 = letter similar to that
written to Mr. S.M. Bidesi for refund of duty.

P.139 of MFI 3 -~ letter 29/12/56 from P.T.
to C.P. Bidesi to P.T.

p.68 of MFI 1 - letter 31/1/67 from C.P.
Bidesi to P.T.

Particular No. 42
P.b0 of MFI T - Tetter 29/11/57 from P.T. to

S.P. Bidesi.

Particular No.

D.T70 of MFL 1 - letter 23/12/57 from H.A.L.
Gray to P.T.

p.73 of MFI 1 - letter 12/11/59 from P.T. to
Mr. Gray - only 3rd para. relevant.

p.89 of MFI 1 -~ Notice of Caveat dated 13th
June, 1961.
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Particular No. %4
Ref. p.72 © 1 - letter 23/12/57 from

Mr. Grey to P.T.

p.73 of MFI 1 - letter 12/11/59 from P.T.
to Mr. Grey. Only para. 2 relevant.

p.76 of MFI 1 - letter 15/12/59 from MNr.
Grey to P.T.

p.114 of MFI 3 - letter 20/6/61 from Cromptons
to P.T.

Particular No. 45
Refer Documents in Particular No.2 relied
upon.

Particular No. 46

No documentary material — Evidence will be
called8of conference that took glace on
9.12.506.

Particular No. 47
P.93 O — letter 16/2/60 from P.T. to
S.P. Bidesi.

Particular No. 48

Rer. p.74 of MFL 1 - letter 4/12/59 from
P.T. to S.P. Bidesi - amount claimed is
greater by £400 than that appears on
Particulars of Defence.

p.75 of MFI 1 - letter 14/12/59 from Mr.

‘McFarlane to P.T.

(Copy of acknowledgment referred to not
available at this stage).

p.112 of MFI 3 - letter 28/7/60 from P.T.
to S.P. Bidesi.

Ex.5 - Action commenced 12th September, 1960.
Amended Statement of Claim 17/6/61 in Ex.5.

p.82 of MFI 1 - letter 1/8/62 from Cromptons
to P.T.

Particular No. 49 :

Rerfer Lo Derence in Ex.5 of 26th July, 1961 -
Denial by defendant of owing any sum of
money - para.3 of defence is relevant.
Judgment was entered for plaintiff by Knox-
Mawer J.

Particular No. 50
WeT. order or vourt of Appeal - Ex.10.
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p.88 of MFI 1 - letter of 8th May, 1963
from Cromptons to P.T.

.115 of MFI 3 -~ letter 24/5/63 from P.T.
0 Cromptons.

Particular No, 21
ate shou be May, 1963. Refer p.94

to MFI 2 - Sale Note dated 24/1/61.

p.78 of MFI 1 letter of 13/2/62 from P.T.
to S.P. Bidesi. (Read).

p.80 of MFI 1 - letter 29/5/62 from P.T. to
S.P. Bidesi.

p.81 of MFI 1 - letter 30.5.62 from S.P.
Bidesi to P.T.

Notation in red ink for £25.10.0 - amount
of cheque.

p.84 of MFI 1 - letter 21/12/62 from P.T.
to Cromptons.

p.85 of MFI 1 - letter 26/4/63 from P.T.

to S.P. Bidesi. I tender certified true
copy of transfer No.83391 dated 6/5/63
from P.T. to S.P.Bidesi - Ex.13. Also C.T.
8830 original dated 3/8/55 - endorsement
dated 6/5/63 - Ex.14.

Particular No. 52
Ref. Writ and S;a dated 8/8/61 contained in

Ex.8. Endorsement on writ for claimsg of
£818 for professional work. Defence is
dated 13/8/62.

Particular No. 5
ReTer Entry or 'J'uadgment 18/12/62 in Ex.8.

Also Bill of Costs of plaintiff in Ex.8
appears dated 18/12/62,

On 10th Jan. 1964 Certificate of taxing
master.

p.116 of MFI 3 - letter 13/3/64 from Cromptons

to P.T.

p.117 taxing certificate.
p.119 dated 19/3/64.

p.120 ~ receipt dated 21/3/64.

Particular No. 54
Refer EXx.b - Writ 1/7/61 General endorsement

and S/C 23/8/61.
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Particular No.
On 11th SepfemBer, 1961 - Defence and

counterclaim is dated.

Particular No. 56

24th June 1962 date of settlement.
Particular No. 57

Ref. p. 0 2 - Sale and Purchase
Agreement dated 19/2/62 signed by S.P.Bidesi

and P.T. p.86 of MFI 1 - letter adated 26/4/63
from P.T. to S.P. Bidesi. (Read) p.87 (copy).

p.91 of MFI 1 ~ letter 30/5/67 from P.T. to
S.P. Bidesi. Tender transfer (certified copy)
100221 dated 5/6/67 transfer C.T. 8832 from
P.T, to S.P. Bidesi - Ex.15. Top left corner
date of stamp duty on sale note. Certified
copy of C.T. 8832. Original certificate

3 E/Bgs- last endorsement 8/6/67 to S.P.Bidesi
- X.

Particular No. 58

Included by mls%Eke to be excluded from
Particulars of Defence.

COURT: Excluded accordingly.

Particular No. %9
€l. D.Cc O - dated 1/8/62 from

Cromptons to P.T, - relevant portion is second
last para. ("our clienteeecessacetc.”)

Particular No. 60

Ref. p.90 o 1 - letter 30/11/67 to P.T.
from S.P.Bidesi.

In}relation to

Particular No.
referred to ArTidavit of M.D.Bidesi - para.8

of Affidavit in matter 139 of 1961 in Ex.7.

Particular No.
Ref. p.113 of Mﬁl 3 - letter 3/11/60 from

H.M. Scott to P.T.

Particylar No. 17
Lease at p.l10.

Particular No. 18

ortgage at p.106, Certified copy of
that mortgage 27/11/59 now available - from
Mr. S.M. Bidesi to P.T. - Ex.17. :
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Particular No, 2

ReTerred 1O 5 documents

(i) Order for discontinuance of action
NG. 110 of 1967 now in BEX.0.

(ii) to (iv) Four letters
p.121 24/3/66 of MFI 3
p.122 7/9/66
p.123 12/9/66
p.124 15/9/66

Particular No. 26

Ref. p.125 of MFI 3 letter 20/12/66 from
P.T. to S.M. Bidesi.

p.130 of MFI 3 - letter 29/12/%6 from
P T. to S.M. Bidesi.

Can't give reference to letter 2nd
Feb. 1966 at the moment.

That is material relied on for
documentary evidence.

I had hoped to get these documents
to be agreed upon so that this could go in

bx consent.

We place letters before Court as to
our efforts to get documents in by consent.

Mr. Koya will admit any documents
purporting (i) to have been signed by any
of plaintiffs, (ii) documents emanating

from Registrar of Titles and Registry of
this Court.

May be necessary to prove other
documents.

Will not refer to law at this stage.
That completes my opening.

I now propose to call evidence - first
to evidence of Mr. Wheatley taken on
commission.

KOYA: I object to this evidence. I cannot
concede. I have not seen the
original. Must give reasonable notice
of intention to use in the trial.
Refer Order 38 r.9 (p.496) (Read)
conditions not satisfied.

In the
Supreme Court

No.15
Proceedings

6th December
1972 -
continued
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In the COURT: Adjourned at 1 p.m. until 2.15 p.m.
Supreme Court -

No.15 (T.U. Tuivaga)
Proceedings JUDGE
6th December On resumption at 2.15, appearances as
1972 - before.
continued

KOYA: (contd.)
Refer note 38/9/1 and case of

Fisher
Only notice I had was yesterday during
my learned friend's opening. 10

Refer Order 39 rr.9 and 10
Order 39, r.ll.

: Mr. Wheatley's depositions vital.
Allegations by Deft.

(i) instructions given to him to
prepare a will - usually in
writing.

(ii) teken draft in long hand.

At this stage he should comply with
the Rules first before he should be allowed 20
to put deposition in evidence.

McGARVIE: Several answers.

(i) Exchange of correspondence between
two solicitors. Ask matter be

stood down for a further 2 hour.

(ii) Refer Order 38, r.9 -

(2) has been satisfied - refer to
Court documents showing circum-
stances in which order came
to be made. 30

. Ample notice has been given to call
Mr. Wheatley. ~

In 1967 Mr. Wheatley beyond jurisdiction
of Court because of sickness was unable to
attend the trial.

1. Deposition taken pursuant to Order 39,
rule 1.
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2e Material already before Court when
considered with the presumption of
continuity shows being beyond
Jurisdiction and unable to attend
Court.

3e Plaintiffs have been given reasonable
notice of the intention to use Mr.
Wheatley's depositions in evidence.

4, If Court were against us on 3rd
submission - amount to no more than
an irregularity does not render the
taking of evidence void unless
Court orders that it should do so.

5 If the signed statement of Mr.
Wheatley is not admissible as
deposition under the Rules, it is
admissible under the Evidence
Ordinance - signed statement by Mr
Wheatley who is not a party and a
person not interested - Evidence
Ordinance (Cap.31), ss.3(1) 4 5.

(Refer to cases on meaning of "persons
interested")

Court material (2)

1. Summons dated 27th August, 1967 in
File No.7 of 1966 (Read).

Emphasise "as a witness for the defendant in
this action" in the summons.
Supported by two affidavits of

(i) Mr. McFarlane.

Emphasise "necessary, material witness"
dated 24th August, 1967 (Read)
(ii) Mr.MacFarlane dated 30th

Avgust, 1967 which exhibited
a medical certificate. (Read)

On 1st September, 1967 Court made
order appointing Special Examiner (Read).

(1) Mr.Wheatley described as witness for
defendant.

(ii) Action stayed until filing of Mr.
Wheatley's depositions.

All parties took view that Mr.Wheatley
is essential witness.

In the
supreme Court

No.15
Proceedings

6th December
1972 -
continued
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Proceedings
6th December
1972 -
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64’0

Compliance with Order 39, r.l (I)
under the old rules.

Order consented to by plaintiffg?
solicitors, clearly showed Mr., Wheatley was
111 and would not be able to attend. Rely
on Presumption of continuance

Phipson on Evidence (?th Ed.) pp.107
to 110. Submit Rule 9(1)(b) is satisfied.

In the events of this case, abundant
notice was given of intention to rely on 10
evidence. No requirement of notice being
given in any particular way. See Mr.
MacFarlane's affidavits already referred to.
Ample notice.

Two letters extracted from our records
just now. Refer (i) letter of 12th July,
1967 from Grahame & Co. to Messrs Wm. Scott
Counsel reads letter).
ii) Reply thereto dated 24th July, 1967
Counsel reads). ' 20

Court always look at the substance
rather than the form of the matter.

Submit Rule 9(2) has been complied with
Alternatively — Court is not fettered
by mere technical rules. Refer - Order 2,

r.l.

Considerations of justice require that

Mr. Wheatley's depositions should be admitted

despite the technical objections.

Evidence Ordinance (5th Submission). 30
Refer to Order 38, r.l1l - subject meaning of
expression "person interested". Phipson
(9th Ed.) p.286.

Barkway v. South Wales Transport Co.Ltd.
(1950) E.C. %8 R ,

Submit depositions admissible under Order
38 r.9(2) as well as under the Evidence
Ordinance.

Under Order 39 r.l may include evidence

~of plaintiff. 40

Would like to amend 4th Submission Order
41 r.9(5) 11 meaning of word "must" as in
Order 39, r.ll and note "deposition" thereunder.
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KOYA: Surprise Defendant not come
prepared.

As to 4th Submission - omission to
give notice - entails a surprise - should
be put on terms. Refer Pigher v. C.H.T. Ltd.
(1965) 1 WIR 1093.

Deprived of opportunity of cross-
examining the witness - of watching his
demeanour.

I am not saying it is not admissible
but rules must be complied with.

We have copy of depositions. I do
not know Order 39, r.l was complied with.

Interlocutory matters cannot be used
in the trial. Matters to be used have to
be proved properlye.

On 3rd Submission - reasonable notice
in writing.

On 5th Submission

Not admissible under Evidence Ordinance
~ conditions not being fulfilled. Personsg
ingerested — Cross on Evidence - (Aust.Ed)
p.622.

Document not Statement . Leave is
granted only judicially and on terms.

COURT: Adjourned at 4.15 p.m. until 9.30 a.m.
tomorrow.

(sgd) (T.U.Tuivaga)
JUDGE

6.12.72.

In the

Supreme Court
No.1l5
Proceedings

6th December
1972 -
continued
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66.

No. 16

NOTICE TO PRODUCE

IN THE SUPREME COURT OF FIJI

Probate Action No. 7 of 1966

IN THE ESTATE of BIDESI s/o
Thumen, Deceased.

BETWEEN: MUNI DEO BIDESI, SURYA MUNIDIAL
BIDESI, CHANDRA PRAKASH BIDESI
and SHIV PAL BIDESI all sons
of Bidesi, Deceased of Suva, Fiji

Plaintiffs

AND: THE PUBLIC TRUSTEE OF FIJI
Defendant

NOTICE TO PRODUCE

TAKE NOTICE that you are hereby required to
produce and show to the Court on the trial
of this action all books, papers, letters,
copies of letters, and other writings and
documents in your custody, possession or
power containing any entry,memorandum Or
minute-relating to the matters in question
in this action and in particular the Supreme
Court files covering the following actions
in the Supreme Court of Fiji

1. No. 1 of 1958

IN THE ESTATE of BIDESI

son ol Chuman late of suva
in the Colony of Fiji
Building Contractor deceased

PUBLIC TRUSTEE Plaintiff

and

CHANDRA PRAKASH BIDESI Defendant

2 No. 212 of 1960

BETWEEN THE PUBLIC TRUSTEE as Executor
of the Estate of Bidesi (son
of Chuman) Plaintiff

10
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3.

4.

No. 130
BETWEEN

No. 139

BETWEEN

3.
4.

5

67.

SHIU PAL BIDESI (son of
Bidesi) of Suva in the
Colony of Fiji Architect

Defendant
of 1961
SIEEA PR (o e
- and -

THE PUBLIC TRUSTEE

as Executor of the

Estate of BIDESI (son

of Chuman) Defendant

of 1961

IN THE MATTER of the Will
dated the 18th day of April,
1957 of BIDESI son of Chuman
late of Suva in the Colony

of Fiji, Contractor, deceased.

MUNI DEO BIDESI son of Bidesi
of Suva, Builder
Plaintiff

AND

THE PUBLIC TRUSTEE OF THE
COLONY OF FIJI as Executor
and Trustee of the Will of
Bidesi son of Chuman deceased;

TAPESARI daughter of Ramdhari,
widow of the late Bidesi
referred to in the aforesaid
Will as Kapesri;

ATMA PRASAD BIDESI son of
Bidesi;

GYAN WATI BIDESI daughter of
Bidesi wife of Michael Jiwan;

KALA WATI BIDESI daughter of
Bidesi;

UMA PRASAD BIDESI, JAGDISH
PRASAD BIDESI, MUNI PRASAD
BIDESI all sons of the said
Tapgsari and the deceased and

In the
Supreme Court

No.16
Notice to
produce

5th December
1972 -
continued
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5e No. 163
BETWEEN:

6’ [ NO 3 110
BETWEEN :

|>

63.

BRIJ KUMARI BIDESI, MAYA

WATI BIDESI, VEENA WATI

BIDESI and MEERA BIDESI all
daughters of the said Tapesaril

and the said deceased,

of 1961

SHIU PAL BIDESI
(s/o Bidesi)

- and -

THE PUBLIC TRUSTEE
As executor of the
Estate of BIDESI
(s/or Chuman)

of 1964

SURYA MUNDILAL BIDESI
son of Bidesi of Suva,
Building Contractor

THE PUBLIC TRUSTEE OF
FIJI as Trustee of the
will of Bidesi son of
Chuman late of Suva,

eV oo T

Te Civil Appeal No. 24 of 1961

SHIU PAL BIDEST
- and -

THE PUBLIC TRUSTEE

DA TED this 5th day of December,

CROMPTONS

(sgd) ?

infants

Defendants

Plaintiff
10

Defendant

Plaintiff

20

ef endant

Appellant

Respondent

1972

30

Solicitors for the Defendant

T 0 : The Registrar,
Supreme Court Registry,
Supreme Court,
Government Buildings,
SUVA
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No. 17
ORDER

IN THE SUPREME COURT OF FIJI
Probate Action No. 7 of 1966

IN THE ESTATE of BIDESI
s/o Chuman, Deceased.

BETWEEN : MUNI DEO BIDESI, SURYA MUNIDIAL
BIDESI, CHANDRA PRAKASH BIDESI
and SHIV PAL BIDESI all sons
of Bidesi, Deceased of Suva,

Fiji
Plaintiffs
AND: THE PUBLIC TRUSTEE OF FIJI
Defendant

BEFORE THE HONOURABLE SIR JOHN NIMMO

THE _GTH DAY OF DECEMBER 1972

ORDER

Upon hearing Mr ROBERT WILLIAM MITCHELL of
Counsel for the Defendant IT IS ORDERED that
the Chief Registrar of the Supreme Court of
Fiji do comply with Notice to Produce dated
th 5th day of December, 1972.

(sgd) John A, Nimmo C.d.

BY THE COURT

In the

Supreme Court
No.1l7
Order

6th December
1972
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No.19
Serguis
Alexander
Tetzner

T7th December
1972

Examination

T0.

No. 18
PROCEEDINGS

Mr. Koya for the Plaintiffs

Mr. Garvie Q.C. & Mr. Mitchell for the
Defendant

KOYA: I am required for a short while

elsewhere - seek adjournment from

10.30 until 2.00 pe.m.

Defendants Counsel has agreed.

McGARVIE: I consent subject to undertaking.

COURT: Case will be adjourned as requested
and subject to the undertaking.
(sgd)
(TeUs Tuivaga)
JUDGE

No. 19
SERGUIS ALEXANDER TETZNER

D. w.1 - Sworn on Bible in English. Serguis
Alexander Tetzner - farmer -
O0lgina, Paperoa, New Zealand

I formerly lived in Fiji from 1937.

In 1949 I commenced practice as Surveyor,

Valuer and Engineer.

I was concerned with subdivision of land
in 1951 in a private capacity.

- I came into contact with late Mr. Bidesi
- early fifties. He was conducting a
successful building business.

I had a number of conversations with
him. During these years I had business
conversations conducted in English.,

His English was not grammatical but he
could make himgelf understood clearly.

I had no difficulty in making myself
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understood by him. At times though I had
asked.

I spoke to him normally - did not speak
down.

I had discussions too on general topics
sometimes besides professional discussions.

In 1956 I formed company Road Builders
Ltd. I was director of company. Karsanji
Naranji was another director.

During 1956 I wanted land for company.
Mr. Karsanji made further approaches to
Mr. Bidesi.

Mr. Bidesi came to see me. He wanted
to sell Mead Road property which comprised
a number of titles at £40,000., I offered
£35,000 on terms.

Negotiations went on for several weeks
during which I had several conversations -
terms of agreement, the question of 1 acre
he wished to retain for his son, Muni.

I reached agreement with him. It was
excluded from the deal. To be transferred
back to him,

One acre of land was to be surveyed
out of land. Terms were made. We paid a
deposit of about £5000. Balance to be paid

at £3000 per annum at 23% interest on
amount owinge.

He emphasised about the interest whlch
he said was beneficial to my firm.

Before survey Mr. Bidesi told me where
the one acre was actually bcated. His
directions were clear.

Subsequently agreement done for both
of us by Messrs Munro, Leys etc.

I see this agreement - it has my
signature on last page - Ex.18.

We signed a mortgage later.

I had about half dozen conversations
with Mr. Bidesi relating to negotiations
and bargaining about the land we wanted to
purchase.

In the
Supreme Court

Def endant's
Evidence
No.19
Serguis
Alexander
Tetzner

7th December
1972
Examination -
continued
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No.19
Serguis
Alexander
Tetzner
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1972
Examination -
continued

Cross-
Examination

T2

We understood each other clearly and
fully.

Mr. Bidesi appeared to me as a capable
and astute businessman.

Cross—examination of Mr. Tetzner by

Nr, Koxg

(Witness shown Ex.8)

This agreement dated 1st July, 1957.
There was a subsequent mortgage and a transfer

also. I see Mr. Warren's signature.

Prior to July 1957 I have no recollection
whether there was another agreement,

I cannot remember whether we signed Ex.8
at same time.

I can't remember whether Ex.18 was

interpreted to Mr. Bidesi.

I don't think I was ever present when a
legal document was interpreted and explained
to Mr. Bidesi.

My impression is that he was not a free
reader., I have seen him looking at documents.
Our transactions were oral and in English.

I have seen him pick up papers in English
and appear to be reading. Mostly not always
was Mr. Karsanji at our meetings. He would
take part in the negotiation. He would talk
to Mr. Bidesi in a mixture of English and
Hindustani.

I had Mr. Karsanji to assist me in my
dealing with Mr. Bidesi who was an old man.
At times Mr. Karsanji would help in conversa-
tion.

We haggled about price. 24% interest was
accepted. Terms of payment were settled early.
We discussed price mainly in the next few
conversations.

When I executed Ex.18 I don't remember
whether Mr. Bidesi was there.

10
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Mr. S.P.Bidesi was no doubt advising In the
his father on the price of the Mead Road Supreme Court
tand. Defendant's

I don't know whether Mr. S.P.Bidesi Egldfnce
was helping his father during these 0.19
negotiations. He did not negotiate the Efrgulg
land sale with me. I reached agreement exander
with Mr. Bidesi and not Mr. S.P.Bidesi. Tetzner

I see this memorandum. (Handed to Zggzbecember
witness). This document refers to Ex.18. CroSS—

I see my signature on this memorandum. Examination
Annotated by Mr. Bidesi in Hindi and for continued

Karsanji and witness by D.J.Warren, and
B. Chandra - Ex.A.

Ex.A executed on 3rd May, 1957.

I did go to Mr. Bidesi's business house
at Waimanu Road. I may have seen his sons
Mr. S.P. and S.M. Bidesi.

I came into contact with him professionally
as a surveyor. There was some discussion
to carry out subdivision of land.

I was not asked to survey Mead Road
land. I do not speak Hindustani. I only
know a few words.

Mr. Bidesi did raise objection to Mr.
Karsanji's presence at these negotiations.
I don't know whether Mr. Bidesi was in
poor health at end of July, 1957.

When Ex.A was signed I don't remember
whether we were all present. Ex.A is in
Mr. Warren's handwriting.

I knew Mr. B.Chandra, Mr. Warren's
clerk. His signature was probably necessary.
That's why he was there.

If an English document is read slowly
he would understand it. He and I discussed
fairly complicated matters and no interpre~
tation was required. Mr. Karsanji d4id clear
up & few points. Mr. Bidesi can understand
legal document if read slowly without
interpretation.

(Copy of Probate handed to witness).



T4

In the I see language used in the Will. It
Supreme Court is in formal language.
f tt
gﬁigggiz S I would say with explanations he would
No.19 understand the Will.
Lsrents COURT: Adjourned at 10.25 a.m. until 2 p.m.
Tetzner
7th December Sgd. .
1972 (T.U. Tuivaga)
Cross=- JUDGE
Examination
continued

On resumption at 2.00 appearance as before

D.Wo1l (reminded still on oath) 10

6(a) I remember asking question about Clause
d)e.

I said I find no_difficulty reading it
but if read out himself I would find it
difficult. '

English language is also an acquired
language with me. My English is better than
his.

I can't say when exactly I met him - but
it would be in the early fifties. T met him
in other professional business apart from
survey work and agreement to purchase his
Mead Road land.

N
O

I personally visited his house 6 or 7
times and at his business place 2 or 3 times.

I did not prepare any sale note in this
cases It is possible I may have entered into
conversation with him. I don't know whether
he signed any document in front of me in
connection with the sale of property. Mr. 30
Jathalal and Mr. Karsanji Naranji were
co~directors with me at the time.

It was not S.P. Bidesi who negotiated the
agreement with myself.

At times Mr. Karsanji did explain to me
in English about the negotiations.

Mr. Karsanji was not present all the time
during my negotiations with Mr. Bidesi.
I never saw him speaking English with anybody
else. I have seen contents of Will. Tt ig in 40
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legal terminology when he spoke to me he
did not use any legal terminology.

Re-~Exanination

(Counsel asks for Ex.7 - No.139 of 1971)

Mr. Ko agks for further XXN in view of
urther 1nstructions

Mr. Jathalal Naranji has some part to
play in this negotiation of the sale of
land at Mead Road as co-director. He had
no authority to negotiate sale.

I know Mr., Jathalal did not sign the
agreement. I can't remember whether Mr.
Bidesi was present.

On many occasions Jathalal was present
when I had them negotiating with Mr.Bidesi.

Re~examination

I see Affidavit has my signature in
action No.139 of 1961 in Ex.7 dated 8th
day of February, 1961.

(Mr. Tetzner is released)

No. 20
BERTRAND LOVELL GREGG

D.W.2 - Bertrand Lovell Gregg -~Sworn'on Bible

in English

I live at 56 Beach Road, Laucala Bay.
I am a retired public servant.

I was Public Trusteeof Fiji from 1952

August 1963, On occasions I was absent on
leave.

Examination-in-Chief
I have no recollection prior to or in

1957 meeting late Mr. Bidesi. I have no
recollection being present when Mr. Bidesi

to
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6.

executed a wWill,

In 1957 I was a Registrar of Title. I
took responsibility of freehold titles. I
was Registrar of Titles. I was Registrar
of Deeds.

I was Registrar of Deaths, Births and
NMarriages. I was Registrar of Elections, Trade
Unions, Trade Marks, Naturalisation, Patents,
Charitable Trusts, Commissioner for Stamp
Duties -~ involves me perusing stamp duties 10
collected previous day.

I was Official Receiver in Bankruptcy.

I was a magistrateand did a lot of work.

In 1957 I still held my duty as magistrate.
I carried out administration duties - signing
of warrants, bodies for burial.

In 1957 I had lot of people coming to see
me in the office. I changed from subject to
subject.

In 1957 Mr. Wheatley was Deputy Trustee. 20
He handled trusts and bankruptcies. I confer
with him from time to time about his duties.

Yesterday I had legal conference with
defendant's counsel when I was shown a number
of documents.

See P.69 of MFI 1. I see my initials on it.
Practice is to initial carbon copies of all

letters. A letter register is kept and all

outgoing letters are recorded and given to a
messenger who post them. 30

I see p.10 of MFI 1. I see my initials
on p.ll. I signed original letter but sent out
through the posting procedure.

- I see p.12 of MFI 1. I initialled p.13.
I see this document - it contains a memorandum
in my handwriting. (Witness reads memorandum) .
It is initialled by me.

After I wrote letter (p.12) - I became aware
that Fiji Court had no powers to vary the Will.

A House of Lords case was drawn to my 40
attention. I see this letter from Grahame & Co.
I see second last paragraph of letter. It
indicates to me that on or about 10+th March, 1958
I was referred to the case of Chapman v. Chapman.
I must have read at these then.
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I see a handwritten record of a

conference held on 10th May, 1960. It is
in the handwriting of Mr. Wheatley.

Record of conference between myself, Mr.
Wheatley - and S.M. Bidesi (Read by witness)

KOYA: I object,

Ex.19 - memorandum dated 5/6/58 of Mr. Gregg.
ender record of conference in handwriting of
Mr. Wheatley for identification only at MFI 20.

KOYA: My learned friend is leading the
witness on Chapman v. Chapman.

(Counsel refers to Ex.4 — File 1 of 1958)

I see this document dated 9/12/58. I
can't say whether it is in Mr. Wheatley's
handwriting.

COURT: It is agreed by counsel it is in Mr.
Wheatley's handwriting.

(Witness reads record of conference).
Tendered for identification only - MFI 21.

I see p.16 of MFI. It is initialled by
Mr. Wheatley. It is carbon copy of original.

I see p.19 of MFI signed by me and by
Mr. Bidesi.

I see p.23 - signed on 24/11/59 by me and
S.M. Bidesi.

I see p.37 of MFI 1. I initialled this
carbon copy of original which was sent by me.

Two notices to produce were served.

KOYA: This being formal evidence I have no
objection to being admitted.

COURT: Admit in evidence documents

p.69 of MPFI

p.10 of MFI

Pp.12 and 13 of MFI
pp.16 and 17 of MFI
pPp.19 and 20 of MFI
pP.23 and back thereof
pr.37 and 38,

In the
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I see p.4 of MFI 1.
initials.

Witness: It has my

I see pp.l4end 41. Not initialled.
My typed initials (14/3/58).

see p.21 (20/11/59).
see p.27 (2/12/57).
see p.30 §16/5/EO§.

Initialled by me.
I initialled it.
I initialled it.
see p.31 (16/5/60).

see p.32 (3/10/60). I initialled it.
see p.33 (11/11/60). I see my signature.
t is the original.

FHHHMHHHH

COURT: Adjourned at 3.20 p.m. unti. 3.45 p.m.

(T.U. Tuivaga)
JUDGE

On resumption at'3.45 pP.m. appearances as before.

I see pp.33 and 34 are the original. There

is a note on p.34.

I see p.56 of MFI (13/1/60). I initialled
this document.

I see p.60 of MFI.
letter (2/3/1962).

I see p.62 of MFI 1. I initialled carbon
copy (12/11/62).
initialled it.

see p.73 élﬁ{i}/59). I
see p.74 (4/12/59). I initialled it.
see p.78 (13/2/67;. I initialled it.
I
I

I initialled this

see p.80 (29/5/62). initialled letter.
see p.93 (16/2/60). initialled and
it in the manner I have described.

HHHHH

sent
I see p.105 é4/12/593. I initialled it.
I see p.112 (28/7/60). T initialled this

letter. :

see D.
see D.
see p.
see p.
see p.
see p.35 (5 {6
see p.53 (7/1 . Initially by Mr.
Wheatley and sent out in the manner I have
déscribed.

HHHHHHH

Wheatley.

I see page 63 (27/4/63).

Initialled by Mr.
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79.

I see p.64 (31/5/63). Initialled by Mr. In the
Wheatley. Supreme Court
£ 40
I see/p.65 which is copy of account 33132232 S
dated 14/6/63. No. 50
. Bertrand
I see p.84 (21/12/62). Lovell Grege
I see p.85 (26/4/63). n b
I see p.86 (26/4/63). It is the original 1972Decem er
signed by Wheatley. Exam;nation
see p.87(26/4/63). continued

I

I see p.99 (30/4/63).
I see p.101 (14/5/63).
I see p.103 (22/5/63).

McGARVIE: May those documents be admitted now,

Sir?

COURT: Very well. Admit documents referred
- to above and are part of books of
documents 1, 2, 3, (MFI 1, 2, 3).

(T.U.Tuivaga)
JUDGE

XXM by Mr. Koya Cross-

Examination
After the death of the late Mr. Bidesi I
became well known by the Bidesi family.

People have trust in my office.

I see p.10. In that letter I made firm
commitment about varying terms of will. I
see para.4 of this letter. I then made a
firm offer after these caveats were withdrawn.

I see p.54 - it is a warning.
I see p.55 ~ it is appearance to warning.

Between February 1958 and 17/11/58 matter
was not yet settled. I do not remember whether
I gave instructions to Mr. McPFarlane at any
time.

McGARVIE: I would like to interfere Mr.
urray to be called tomorrow morning.

COURT: Adjourned at 4.15 p.m. to tomorrow
at 9.30 a.m,

( T,U. Tuivaga)
Tel2.72. JUDGE
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No., 21

HERBERT NORIS MURRAY

Herbert Noris Murray

I live at Vuvui Street Suva. I am a
Company Director. I have been in Fiji employed
by M.H. Limited since 1935. I have known late

Bidesi for about 20 years.

He was a reputed client of Millers Ltd.
a subsidiary of M.H.Ltd. 10

I met him frequently. I have spoken to
him about matters other than business ~affairs
of day, commercial matters, land matters.

I conducted conversations with him in
English. English that he used was not
polished - but he was competent.

I can't recall having any difficulty with
him nor he with me.

I formed the view that Mr. Bidesi was a
man of very candid view of business, he was 20

.shrewd and careful.

I don't know whether he wrote or read English.
He traded as Bidesi & Sons. I know Bidesi's
sons. I don't know whether S.M.Bidesi ran
the business.

: I did not see cheques signed by Mr.S.M.
Bidesi. I saw late Mr. Bidesi once a week
and sometimes more than once.

I can't recollect having dealt with him
concerning mortgages. , 30

We were in friendly terms for a good many
years.

I never entered any contract with him for
sale of building materials.

I must have written to the company several
times. '

He was competent to converse in English.
His speech was not perfectly grammatical.
T don't remember whether I had seen him
before his death. 40
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Re-Examination (By leave) In the

Supreme Court

Sales Manager of Millers Limited during the '
time I knew Mr. Bidesi (Witness released). gsggggizt S

No.21
Herbert Noris
Murray

8th December
1972
Re~Examination

Mr. Grege (D.W.2) recalled Cross-
Examination

Sworn on Bible in English. Bertrand Lovell
Gregg.

XXM by Mr., Koya (continues)

(Counsel asks to have permission to execution
of caveat). Action 1 of 1958 Ex.4).

A caveat was lodged sometime in 1957.

I see p.47 of MFI 1. I remember I was
reminded of not warning caveator. I can't
remember the reason why no steps were taken.

At that time Bidesi's estate was in
financial difficulties. I did not reply
until 14/3/58 (p.14 to p.47).

On 12th March I had furfher reminder.
There must have been considerable activity
in the nmatter.

On 19th February, 1958 I wrote to C.P.
and S.M. Bidesi under letters p.10/11 and

p.12/13.

My letter to C.P. Bidesi (p.10) was
sincere. I do not know I did not enter
warning to caveat.

This was apparent to settle that - to
get money to pay death duties.

There was no ready cash in the estate.
Duties were high -~ business was at a standstill.

I tried to get caveat withdrawn - which
seems to be the best approach at the time.

I gave a lot of thought to letter of
19th February 1958. I then considered it best
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to make the offer in these terms set out
in letter of 19th February, 1958.

That was only source of ready cash 1
could touch.

Letters at p.10 and p.l1l2 are in almost
identical terms.

I tried to avoid penal duties being paid
on unpaid estate duties. Hence the proposals
I made to Mr. C.P. and S.M. Bidesi. And the
other reason was 1o restore amicable relations 10
between the two branches of the family.

These two letters were the foundation of
the settlement which was reached months after.

I see p.49 (8/5/58) - letter of Mr.
McFarlane to Mr. C.P.Bidesi. The contents of
the letter seem to be correct.

On 14th May, 1958 Mr. C.P.Bidesi lodged

second caveat (p.51 of MFI 1). Matter had
been in abeyance until then.
On 29th October, 1958 a third caveat was 20

lodged by Mr. C.P.Bidesi (p.52 of MFI).

) Between these/two caveats I received letters

-~ | n~ O mmA v 1E -
bJ.a:J..LU..LJ..l.? MUILLULDODCO e \POL all P..LJ - ua vou
L ]

17/5/58

I caused a warning to be lodged on 13th
November, 1958 (p.54 of MFI).

Appearance entered by Mr. C.P.Bidesi on
19th November, 1958 (p.55 of MFI 1).
Action No.,lof 1958 remitted.

After 19th November 1958, after lodgment 30
of appearance I can't remember what took place.

On 5th June 1958 I made a note of inter-

viewe It is usual practice to make notes.

On 16th March 1959 a consent order to
withdraw caveat. I can't remember whether I saw
Mr. S.M.Bidesi between 19th November and 16th
March, 1959.

COURT: Adjourned at 10.55 until 11.30 a.m.

(T.U. Tuivaga)
JUDGE 40



10

20

30

40

830

On resumption at 11.30 a.m. appearances
as before.

D.W.2 (reminded still on oath)

XXM @y Koya

I had this note MPI 21 - 9/12/58.
I see note of 5.6.68 = It seems to be
copy of letter 19th February, 1958.

After 19/11/58 I had conference on
9/12/58 recorded (MFI 21). It is in Mr.
Wheatley's handwriting. I was present.

Agreement was reached along those lines
so far as my recollection goes. I can't
remember whether early 6th March 1959 I
instructed Mr. McFarlane for leave to
withdraw caveat.

I see Ex.4 p.7 = it is summons taken
out by Mr.McFarlane. He acted for both
parties to obtain consent order to withdraw
caveat.

On 21st April 1959 Probate in common
form. It is theoriginal, probate. Ex.B

A lease was executed on 28th November,
1959. I was away on leave from about June
to November 1959. I can't remember between
April and June 1957 whether I had conference
with Mr. S.M.Bidesi.

I see pp.16 and 17 - I was not in the
country when the letter was written and
signed by Mr. Wheatley. On 20th November I
also signed the lease. I must therefore have
come back by then.

I see pp.26, 26A, 26B. It is the same
as p.110,

McGARVIE: I tender certified copy of lease
No. 72767 dated 28/11/59. - Ex.22.

I see Ex.22, pp.16 & 17 of Mr.Wheatley's
letter and MFI 21 on which agreement was
reached.

Ex.22 was in respect of C.T.'s 6503 and
6504.

Differences between agreement on the
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10/12/59 and lease may be due to further
agreement reached whilst I was away on leave.

I can't remember why there was a
variation to the period of 10 years.

I see p.37. That was well up to the
execution of lease. At the time matter was
still under consideration by both sides.

Mr. S.M.Bidesi was still relying on his letter
of 19.2.58.

I did not go to Court because of
difficulties posed by Chapman's case. At the
time I wished the law was changed to allow for
variation of trusts. (Counsel reads pp.37 and

38).

Before 17th January and after execution
of lease on 28/11/59, Mr.McFarlane brought my
attention to the case of Chapman.

I was doing my best to carﬁg out my
undertaking of 19th February 195C.

Mr.McFarlane said change of law during
time of Australian Law Journal was under
consideration. I said to Mr. S.M.Bidesi that
there was no prospect of application to Supreme
Court being successful.

After writing letter 17/1/61 I left
Public Trustee in September 1963. I did not
make any application to Supreme Court.

T actually retired in April 1964.

Iast time I came back was four years ago.
I stayed at Laucala Bay when I came back. I
may have met Mr. S.M.Bidesi on occasions in
town.

T can't remember whether Mr. S.M.Bidesi
told me that P.T. had not made application to
Supreme Courte.

I don't know whether Fiji has got its
own legislation like that of U.K. giving powers
to Supreme Court to vary trusts.

As regards undertaking of 19th February,
1958 (pp.36 & 37) there was no legislation
change as at 17th June, 1971.

If legislation was there I could have
made an attempt to make an application to
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Supreme Court even today if circumstances
still remain,

Undertaking was not changed up to time
I left office. Mr. S.M.Bidesi may have
relied on undertaking. I would not know.

Mr. S.M.Bidesi accepted lease for 10
years. I do not know why period was varied
from 20 to 10 years. Lease of 19/11/58
was a temporary measure. I again look at
MFI 21.

I don't know whether there was agreement
to vary to 10 years. I did say it was a
temporary measure.

As far as I can recollect nothing has
happened to change the agreement of 9/12/58
(MFT 21).

Building business of the estate could
not be run by the Public Trustee Office. I

wanted it sold to one of the sons - at proper
valuation.

I was prepared to finance Mr. S.M.Bidesi
to buy building business subject to his
giving a mortgage to his other property. I

was asking him within the rules of investment
of trusts.

I see pp.19 & 20. On 19{11/59 I wrote
to Mr. S.M.Bidesi regerding the taking over
of the contracting business.

On 24th November 1959, Mr. S.M.Bidesi
called on me (P.23 and at back).

Nothing was discussed concerning Mr.
C.P.Bidesi, Mr. S.P.Bidesi and Mr. M.D.
Bidesi except Mr. S.M.Bidesi.

Arrangement on 17/11/59 and 24.11.59
was between myself and Mr. S.M.Bidesi.

I don't remember seeing Mr. C.P.Bidesi
or S.P.Bidesi after 9/12/58.

After execution of lease 19/11/59, a
lot of money was due by Mr.Wheatley. I
don't remember seeing Mr. C.P. or S.P.Bidesi.

COURT: Adjourned at 12.50 p.m. until 2.15 p.m.

(T.U.Tuivaga)
JUDGE
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On resumption at 2.15 p.m. appearance as before.

D.W.2 (Reminded still on oath)

XXM by Mr. Koya (continues)

I see pp.37 & 38 - my letter to Cromptons
- I had no reminder prior to 17/1/61 of writing
to any plaintiffs to depart from undertaking
I had given. I think I spoke to Mr. Crompton.
He was acting for Mr. S.M.Bidesi. '

I can't remember having discussion about
estate of Bidesi before I retired.

Mr. Wheatley would be familiar with
undertaking of 19.2.59 and MFI 21 (agreement of

19/12/58) .

I can't remember whether I received any
letter from Mr. Bidesi or the other named
beneficiaries under the Will.

I can't remember whether I told Mr. S.M.
Bidesi about a likely change of the legislation.

Prior to 5.6.58 I can't say whether Mr.
McFarlane appeared for C.P. Bidesi and other
beneficiaries of the Will.

v I see p.49. I think I did agree to having
talks about the Will. I wanted to settle
matter.

Meeting of 5.6.58 (Ex.19) appeared to
?ave been done pursuant to letter of 8/5/58
p.49). :

I think Ex.19 was endorsed on some document.

KOYA: I ask for ofiginal document of Ex.19.

McGARVIE: I produce original document containing
notacion Ex.19. ‘

KOYA: I object.

Prior to 5.6.58 I can't remember whether I
received a letter from Mr. Bidesi.

I see MFI 20. This meeting concerns
claim for bonus. :

I can't say how application to Court made
during this meeting. It is possible it was Mr.
S.M.Bidesi who was inguiring. I agree that part
must have been brought up.
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I had known Mr. Wheatley for quite a
while before he joined my department. I think
he joined us in the early fifties.

The practice of making will was referred
to Mr. Wheatley who drafted will. Instructions
to make will would be recorded.

KOYA: I call for instructions.

McGARVIE: I have no instructions in my
possession. I take it that there would be a
draft of will and final typed before engrossment.

Draft instruction would be shown to the
testator after which will amendments be added,
if any, then the person in charge would be told
it 1s engrossed. Then arrangement would be
made for will to be executed in presence of
two witnesses.

An interpreter would be required for a
person who is not fluent in English.

In the case of a non~-Buropean testator
it is general rule that there would be an
interpretation clause.

For each of these a file would be open
containing the draft instructions. There would
be a notation as to the events in chronological
order. In the case of Bidesi there was a file.

"KOYA: I call for the file, Sir.

McGARVIE: - I can't produce it. It is not in
my possession.

As a matter of system I expect Bidesi's
file to be still in existence. I can't recollect
whether I was present when will was executed.

I haven't seen any instructions being
given by Mr. Bidesi. I have no recollection
whether I saw draft of Mr. Bidesi's will. My
deputy had powers to deal with the will.

I have no recollection whether I had
discussion with Mr. Wheatley about accepting
trusteeship of Mr. Bidesi's will, nor any
recollection about Googoo Becha estate.

I see copy of photostat copy of Will and
I see my signature on the left.

I see the testator's signature on last
page. It is in Hindustani.
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I have no recollection whether I saw
Mr. Bidesi when will was executed nor whether
I saw Mr. Wheatley on the day of execution of
Will on 18th April, 1957.

Mr. Wheatley was in charge of the section
that drafted wills. He would boss his staff.

I did not give any standard instructions
as to what should or should not go into the
will.

I don't recollect seeing the will after
it was executed and before Mr. Bidesi's death.
After his death I saw the will. He died on
15th November, 1957.

T think I saw the will for first time a
few days after his death.

When the will was made it was put in and
locked up in the strongroom. AFter a death
it would be brought out and produced to me.

As a matter of system the file would then
be brought to me together with the original
will., I would expect the draft instructions
to be in the File.

I did not compare draft with will.

I must have perused terms of Will. T
presume I did read Clause 7 of the Will -
distribution of the corpus was on lst May, 1997.

I can't remember whether I discussed
Clause 7 with Mr. Wheatley. I can't remember
whether I discussed the rule of perpetuity with
Mr. Wheatley. '

I did not seek direction on construction
of Clause 7. In fact I can't remember.

I can't remember whether instructions of
Will was read out.

I don't know whether Mr. Wheatley took will
to be read in Bidesi's business premises.

It is the usual thing for will to be read
out to beneficiaries.

Before I saw the will I have no recollection

whether Mr. Bidesi had given instructions to
Mr. Wheatley. I don't know the deceased. I
have never met him.
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I have never met Mr, Bidesi s/o Chuman.

I can understand elementary Hindustani.
To my knowledge Mr. Wheatley could not speak
Hindustani nor could Mrs. Andrews nor could
Mrs. Behn.

After I saw will Mr. C.P. and S.M.Bidesi
contested the Will. I can't remember whether
Mr. C.P.Bidesi called at my office to object
to will nor can I remember about Mr.S.M.Bidesi.

I can't remember what part Mr. Wheatley
played after Mr.C.P.Bidesi raised objection
to the Will.

A1l T know the will was going to be
contested.

KOYA: I request to put in copy of original
will.

COURT: Ex. C

I see Ex.C. The signature of testator is
in Hindustani. I know from his name he is an
Indian. There is no interpretation Clause in
it. I was surprised about it. A copy of
original will would be in the file. Only
original would be signed by testator.

As a matter of system the will would be
attested by members of my staff. This is the
normal practice.

Mrs. Andrews and Mrs. Behn and members
of my staff did attest the will.,

In the Trusts section we would have Mr.
Wheatley, Mrs. Andrews and Mrs. Behn.

Where it is required we would bring in
Fijian or Indian member of staff to be used
in interpretation of the Wwill.

I came to know Mr. C.P.Bidesi had lodged
a caveat. First caveat was lodged a month
after the death of Mr. Bidesi.

After the lodgment of the first caveat
in the Supreme Court, the original Will would
be locked up in the safe.

COURT:
9.30 a.m,

(T.U.Tuivaga)
8.12.72 JUDGE

Adjourned at 3.45 p.m. until Monday at
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Mr. Koya for the Plaintiffs

Mr. McGarvie Q.C. & Mrs. Mitchell for the
Defendant

D.We2 Sworn on Bible in English

XXM by Mr. Koya (continues)

I see p.10 of MFI 1. Mr. Wheatley was
Deputy Public Trustee at the time -(1958).

Mr. Wheatley would be well aware of
what took place on 18th February, 1958.
I would work closely with Mr. Wheatley. 10
He would have a hand in the drafting of this
letter.
On 9th December, 1958 was present and
the memorandum is in his handwriting.
I see p.23. It concerns a meeting with
Mr. S.M.Bidesi. I see para.(f) thereof.
I see pp.12 and 13. I was anxious to
restore amicable relations between the two
branches of family.
I did not write before I went on retire- 20
ment to say that I will not apply for leave to
vary the terms of the trust under the will.
There was delay for one reason or another.
It took a while to collect money for estate
duties. They did not ask me what the position
was.

tivae.
e

I agree it was for me to take the initiative.
The undertaking of 18th February 1958 and 9th
December 1958 were not done to mislead the
Bidesi brothers. I assisted Mr. S.M.Bidesi to 30
raise revenue from my department to keep the
business going.

I took it that the beneficiaries were
informed through their Solicitors.

' I don't remember ever meeting Mrs. Bidesi.

I -can't remember whether I ever wrote to her or
she to me.

I can't remember who instructed Mr. McFarlane
before this litigation commenced.

In the year 1957 we had several Indian 40
girls as clerks and typists. All typing was
done in the pool in the general office. In the
estate section there were only Mrs. Andrews and
Mrs. Behn as far as I can recall.

I can't recall having seen Mr. M.D.Bidesi
durin§ the negotiations with Mr.S.M.Bidesi.
I can't remember whether I saw Mr. C.P. or Mr.

?;M.Bidesi after the grant of probate in common
orm.

(T.U.Tuivaga) 50
JUDGE
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Re—-Examination by McGarvie Q.C.

McGARVIE:
number of documents have been used in
XXM which I desire to be admitted absolutely.
Document at p.49 - 8th May, 1958,
MFI 21 - now Ex.21.
MFI 20 - now Ex.20.

Re-Examination continues

I see this letter — it is to me dated
10th March, 1958 from Grahame & Company. I
made note on margin dated 5.6.58. I read
letter during conference on 5.6.58.

McGARVIE:
wish to tender letter.

KOYA: I wish to take an objection to letter.
This letter was written by Mr. Few to witness
in his capacity as Public Trustee. He was
acting for beneficiaries. Nothing to do
with us. Witness may look at letter to
refresh his memory when letter was written
and when he was informed of case of Chapman v.
Chapman. It is an intermal matter.

I did not XXM letter. I did call for
it in relation only to the notation. It is
for a solicitor advising trustee.

McGARVIE:

"circumstances I don't propose to
tender letter. I can't tender only first
para. and last three paras. of letter.

Witness was XXM as to when he was
informed of case of Chapman v. Chapman.

COURT: Very well. I am satisfied that the
letter referred to bearing the original
notation of the witness is clearly
relevant to the issue before me and I
am also satisfied it was properly
identified. I will therefore admit
whole of letter of Ex.23.

(T.U.Tuivaga)
JUDGE

(Witness continues:)

Mr.Wheatley had experience in drafting
wills before he came to me. He had the
experience in Messrs. Cromptons.

I gave him precedents about wills. There
were no other specific instructions given to
him (witness released).
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No. 22

CHRISTINE ANDREWS

D.W.4 Sworn on Bible in English

Christine Andrews

I live at 24 Narain Place at Tamavua. I am
Assistant Public Trustee of Fiji. I began work
sometime in 1957. I continued to work in office
of Public Trustee ever since that time.

From 10th January 1958 to 20th February
1958 I held office of estate officer. I held 10
office of account clerk from 1st July 1971 to
present time. I am now Assistant Public
Trustee.

When I left school I used to work as clerk
with Messrs. Munro, Warren & Leys.

I worked with that firm of solieitors
fer a number of years until I went overseas
for a time.

I returned in 1951 and took up appointment
again with that firm until I went to Public 20
Trustee's office in January 1957. I was employed
as a bookkeeper with firm of solicitors. On
occasions I would witness wills drawn up by the
firm. It was usual for us to act as witness
11l. While working for that firm of
ors, 1 had mel the late Mr. Bidesi.
McGARVIE:

wlsh to interpose Mr. Kurup.

Ram Kurup

am acting Public Trustee. Pursuant to
order of Hon. C.J. I produce book containing 30
original Will.

KOYA: I object. I want to XXM.

D.W.4 (continues)

I can't remember when I first met Mr.
Bidesi. But I met him when he came to see the
solicitor in that firm.

It was part of duty to do special typing
of firm's partnership accounts and confidential
typing. I have witnessed a number of Wills
when I came to work with Public Trustee. 40

When will is executed I would usually be
one of the witnesses to the will.

I recall doing something in relation to-
Mr. Bidesi's Will. I was asked to type the Will.
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It was not normal for me in Public Trustee's
office to type the Will. I was asked to type
Wills. I received draft will in Mr.wWheatley's
handwriting., I typed that.

When I had typed it, I gave it back to
Mr. Wheatley. The next %hing I remember being
agked to be a witness to Mr. Bidesi to execute
Will. Mr. Wheatley asked me. Mrs. Behn also
came to witness Will. I was present when Mr.
Bidesi signed the Will.

I see Book of Probates 3326.

I can remember the other witness and Mr.
Wheatley being present when the Will was signed.

After Mr. Bidesi signed, I signed and then
Mrs. Behn. I signed on the left hand side of
the page. After we all signed I placed the
original Will in the Register of Wills. I
can't recall whether Mr. Gregg was also present.

I did not know other discussion about the
Will until his death.

Mr.Wheatley also handled book of documents
in relation to Mr. Bidesi's accounts. I dealt
with accounts of estate after Mr.Wheatley left.
I have conducted search in relation to Bidesi's
estate. A number of files had come into
existence in relation to the estate.

After Court hearing in January last year,
I conducted search for a file which may have
been in existence containing instruction for
Bidesi's Will. I did not find it. I can't
remember finding any such file.

At times files have been mislaid from the
Public Trustee's office. I am familiar with
documents in book of documents (MFI 1,2,3).

I identified Mr. Bidesgsi's signature,

Mrs. Behn and myself in original will.

I see our initials on previous prage of Wwill.

COURT: Adjourned at 10.55 a.m. until 11.30 a.m.

(T.U.Tuivaga)
JUDGE

On resumption at 11.30 a.m. Appearance as before.

DeWo4 (reminded still on oath)

Examination-in-Chief continues

I see Affidavit filed on 8th April, 1959,
I signed Affidavit on date set out.

Application for probate was made by forml
affidavit.

I see Affidavit made on 7th November, 1958.
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It is signed by Mr. Gregg, previous witness.
This is usual practice. If Supreme Court
Registry wants further information it would
be supplied.

My affidavit was made some months after
Mr. Gregg's. This was probably done in
reply to requisition by Supreme Court.
may be made verbally or in writing.

I have no recollection having heen asked
to make affidavit of 8th April, 1959. I can't
recall who drafted the affidavit.

According to practice the Affidavit would
have been drafted by Mr. Gregg or Mr.Wheatley.
I would be consulted upon the facts on which
Affidavit was based.

Over the years with Public Trustee I have
made numerous affidavits on a number of
matters. I would ensure affidavit was true.

I have recently read of Affidavit of 8th
April, 1959 and my recollection would have
been clear then. I see para 2 of my Affidavit
of 8th April, 1959. I do not recollect now
the contents of para 2. I see para. 3.

I cannot recollect now those facts. I would

have spoken to Mr. Bidesi on formal matters.

But I can't recall now the subject matter. I
spoke to him in the English language.

These

McGARVIE:
ee documents put in Court
- Affgdavit of Mr.Gregg of 7th November,
1958.

- Affidavit by Mrs. Andrews.

- Certified copy of Will.

I tender these documents in lieu of
original.

COURT: Ex.24

Witness continues

I was responsible for supervision of
Bidesi's estate when Mr. Wheatley left.

Payment from accounts have been made in
terms of Will.

Practice was to initial copy letters and
the original to be posted by messenger.

Where original letters available those
have been included in book of documents. If a
letter is returned undelivered it is date
stamped and placed in the relevant file.
(Witness handed book of documents 1, 2 and 3).

I checked date of appointments of certain
officers in the department. Mr. K.S.Few was
the P.T. from 3/4/64 to 6/2/64.
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I am familiar with Mr. Few's handwriting.

I see pe39. It bears Mr. Few's initials.
It would have been sent under posting
procedure I have described. I see p.40.
The writing and initials are mine.

I see p.42 -~ Mr., Few's typed initials on
left.

I see p.43. It bears Mr. Few's initials.

I see p.67 - it bears Mr. Pew's initials
(25/5/64).

I see p.125 = it bears Mr. Few's initials
(20/12/66).
Similarly p.126, p.l1l27.

I see p.44 which was initialled by me
(1/7/65). :

I see p.91. It bears my typed initials.

I see p.128 - it bears my typed initials.
(29/12/66) .

Similarly is letter p.129 (29/12/66).

Similarly is letter p.130 which I
initialled (29/12/66).

I see p.131. It bears my typed initials.

I see p.45, I am familiar with Mr.
Daugunu's initials. It is in Mr. Dauguni's
initials. .

I see p.98. I am familiar with signature
of Mr. Stevenson. It is in Mr. Stevensont's

handwriting.
I see p.115. It bears Mr. Raman Kurup's
initials. It is carbon copy set out in manner

described. .

I see p.119, I am familiar with the
signature of the person who wrote it. It is
in Mr. Raman Kurup's handwriting (19/3/64).

I see p.75. I am acquainted with Mr.
McParlane's handwriting and signature. The
letter bears his signature.

I see p.121. In the course of my work,

I had a number of dealings with firms of
solicitors. I am familiar with Mr. Jamnadas's
handwriting. The letter bears his initials.

I see p.124. It bears initials of Mr.
Jamnadas. Firm of Grahame & Co. was acting for
P.T. during the periods 26th November 1966 and
September 1966. ’

I see p.66.
of Mr. T.T.McNally.
signature (13/5/64).

I see pp.70 and T1.
Mr. Gregg's signature
signature. '

I see p.72. Again the letter bears his
signature.

I see p.76. I am familiar with signature
of Mr., T.A.Ali. Letter bears his signature.

The letter bears his

I am familiar with
Letter bears his

I am familiar with handwriting

In the
Supreme Court

Defendant?'s
Evidence
No,22
istine
Andrews
11th December
1972
Examination
continued




In the
Supreme Court

Defendant®s

Evidence
No.22

Christine

Andrews

11th December

1972

Examination
continued

%.

I see p.6. Over years I have become
familiar with letterheads used by Messrs.
Cromptons. We had dealings with that firm.

I had telephone conversations ag well as
correspondence with the firm. The initials
J.N.F. is that of Mr. Falvey. -

I see p.18., Initials also refer to Mr.
Falvey.

Again p.28,

I see p.57. The initials AL refers to 10
Mr. Abdul Lateef, then a partner with the firm.

Similarly p.58, p.82, p.88, p.l1l14.

I see p.l16. I see reference GMN. I do
not know to which partner it refers.

I see p.120. I am familiar with form of
receipt used by Messrs Cromptons in 1964.

This is a form of receipt.

I see p.4l. Over the years in the course
of my duties we had numerous transactions with
firm of Wm. Scott Itd. Had telephone 20
conversation and correspondence. I see
initials MJCS. They refer to Mr. Saunders.

I see p.113. The reference initials HMS
belongs to Sir Maurice Scott.

I see p.122. The reference initials are
that of Mr. Saunders a partner of Wm. Scott &
Co. Again p.l23.

McGARVIE:

Cd

JOURT: Admit absolutely all letters to which
reference have been made by this witness. 30

Withess continues

Last week I spoke to Mr. Wheatley by
telephone. Before that I booked a telephone
call to Sydney, Australia. Following that
booking I spoke to Mr. Wheatley. . I had some
conversation with him.
In course of conversation I asked him
two questions which had been written down.
I see the piece of paper. It contains
the two questions. 40

KOYA: I object to this line of question asking
against the rule of hearsay.
Secondly Mrs. Andrews is a material
w1tness who is contacting another witness.
Deliberate hearsay.

McGARVIE:
Tefer to Phipson on Evidence (9th Ed)
commencing at p.8 (Counsel reads).
Examples given at p.83 under heading
"Declarations as to health and feeling". 50
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Question as to how a person feels is often In the
regarded as an exception to the hearsay rule Supreme Court
e.ge in negligence claims and workmen's Defendant?'s
compensation are always admissible evidence. Evidence

Use of the relevant issues in the No.22
admissibility of the statement made by Mr. Christine
Wheatley in his handwriting and his depositions Andrews
taken on commission.

I wish to put question as to state of 11th December
health and then his feeling as to travel to 1972
Fiji. Examination

continued

TO COURT:

Tecognisé the voice on phone. It was
Mr. Wheatley's voice.

COURT: Very well. I will admit evidence of
= witness. I asked Mr.. Wheatley about his
health and feelin§ at the moment.

He said "not goodW¥.

I put another question to him. "Do
you feel capable of attending the hearing of
the Supreme Court in Fiji to give evidence?"

He answered "I do not".
COURT: Adjourned at 12,50 until 2.15 p.m.

(T.U.Tuivaga)
JUDGE

On resumption at 2.15 p.m. appearance as before.

DoWe4 (Reminded still on oath)

XXM by Mr, Koya Crosg—

: . . Examination
In course of my duties at Public Trustee's
office I have made Affidavits in respect to
application for Wills.

I see Ex.24 and my Affidavit therein.
This is only Affidavit I made in respect of
due execution of Wills.

I am now aware of the practice of Chief
Registrar requesting for affidavits where the
Wills have been executed by a person other
than Buropeans.

This is only occasionally, I personally
made requisition. Other affidavits have been
made in by other members of staff,

I see original Will. I agree that thefe
is no attestat%on.clause to thgrexten% that

the will was read over to the testator. The
lines in para. 2 of my Affidavit from the
testator line is usually contained in an
attestation clause.
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I do not know the reason why that

portion was not in the original will. I
can recall now who read over to the testator
in the English language the Will.

Mr. Wheatley could have read and
explained it. I did not read it nor did
Mrs. Behn.

I can't remember now whether Mr.Gregg
was present or whether the Will was executed
in Mr. Gregg's presence.

On the 8th April, 1959 I made the
categorical statement in para.2 of the Will.

At the point of time I can*t recall the
circumstances in which the Will was executed.

Mr. Gregg could help in the circumstances
of execution. The two other persons -
Mr.Wheatley and Mrs. Behn are now overseas.

I can't recall who in particular read
over Will to Mr. Bidesi.

I can't give any reasons why I can't
recollect.

I can't recollect now why I made the
statement in para.2 of my Affidavit.

I don't know whether he wrote with his
right or left hand.

T can't recollect whether Mr. Bidesi.
made his signature in Hindi. He must have.

Mr. Bidesi must have requested in
accordance with line 8. He must have otherwise
I would never have sworn the Affidavit.

I see para.3 of my Affidavit. I did say
I saw Mr. Bidesi at firm of Ellis, Munro,
Warren and Leys. I was ushering clients to
the solicitors.

I started with Ellis etc. when I was at
school. I can't remember whether Mr. Bidesi
would be accompanied out there occasionally
I had
no dealing with him as client of firm.

T am unable to say anything now about his
ability to speak and understand English. It
must have been otherwise I would not have
sworn the Affidavit.

At the time of execution of Will I don't
remember whether there was any discussion
between Mr.Wheatley and Mr. Bidesi about
Googoo Becha's estate. Mr. Bidesi was the

original executor of that testator.
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I see Clause (3) of original Will. I
can't recall whether there was any
discussion about the clause between Mr.
Wheatley and Mr. Gregg and Mr. Bidesi. Nor
can I recall any discussion about Clause (4)
or Clause (5) between Mr. Wheatley or
Mr. Gregg and Mr. Bidesi.

T see Clause (7). I can't recall any
discussion between Mr. Wheatley or Mr. Gregg
and Mr. Bidesi about this Clause.

Tt could be true that Mr. Wheatley took
a prominent part in preparation of Mr.
Bidesi's Will.

There was a system that instructions
for drafting Will to be made in writing. 1

have never seen Mr. Bidesit's instructions as

regards his Will. As part of system some
instructions were put in file and some were
not. Documents are sometimes numbered in
the P.T.'s file. There are no set down

instructions about the numbering of documents.

At present we do not number our papers in
the file in sequence.

Minutes are not numbered.

As aregards instructions for a Will we
I do not know where we
keep draft instructions. '

The instructions for Mr. Bidesi's Will
cannot be found anywhere in the file. Such
instructions should have been in the file.
I did look for them but couldn't find them.

I did not deal with Mr. Bidesi's Will
until Mr. Wheatley went away.

Importance attached by system to varying

of instruction. There was no instruction
about the signing by testator of draft
instructions.

Today we do not require much importance
on initials to the draft instructions.

As a matter of system I would expect to
find these instructions in the P.T.'s
general file.
which I typed, I would expect to find it in
P.T.'s general file.

I am not surprised that the draft

instructions and draft Will could not be found.
I did not know that Mr. C.P.Bidesi lodged

a caveat against the Will a month after. I
came 0 know about dispute over Will after
Mr.Wheatley left. I think sometime in 1964.

As regards the hand draft Will
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That was I think during the time of
Mr. Few at about 2nd April 1964.

I handed the file from about that date.

I can't remember matter in respect of
action No.110 of 1964 against defendant - an
executor by Mr. S.M.Bidesi claiming specific
performance.

I held the file from time Mr. Few commenced
his office until the present time. On 20th
June, 1966 I was handling file. 10

Grahame & Co. instructed P.T. to defend
action.

At that stage no one was looking for
written instruction of Mr. Bidesi to my
knowledge. Nor was anyone looking for long
hand draft of Mr. Wheatley.

I remember on 21lst January, 1971 this action
came on for hearing. I was on leave then until

June last year. On my return we all looked

for draft instruction of Mr. Bidesi in long- 20
hand draft Will of writing of Mr. Wheatley.

It was when Messrs Cromptons took over from

Grahame & Co. that these things were searched

for. I searched myself. Original Will would

be contained in envelope. No copies. We have

a Wills register. When I typed Will I can't
remember whether a carbon copy was kept.

System requires.carbon copy to be kept.

COURT: Adjourned at 3.20 p.m. until 3.45 p.m.
(T.U.Tuivaga) 30
JUDGE
On resumption at 3.45 p.m. appearance as before.

D.W.4 (reminded still on oath)
XXM by Mr. Koya (continues)

I can't recollect whether a carbon copy
of Will was signed by Mr. Bidesi.

‘I can't recall the fact of Mr. Bidesi's
death in November, 1957.

I can't recollect seeing Mr. C.P. Bidesi
after death of Mr. Bidesi. 40

I can't recall conversation how I came to
be a witness to his fatherts Will.

I can't remember he said to me why persons
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who couldn't speak Hindustani happened to be
witnesses.

I was estate officer during November
1957 - in the accounting side.

After Mr. Bidesi's death I did not
prepare any accounts for purpose of getting
probate of Will. -

I see in Ex.24 Mr. Gregg's affidavit dated
7th Nevember, 1958. I see para.t thereof.
I do think Mr. Whedatley pregared the account
showing the amount in para.o.

Mr. Wheatley prepared the probate papers

in regard to Mr, Bidesi's estate. A typist
and not me would type the papers.

I see my Affidavit in Ex.24 on due
execution.

I can't recall whether I was told that
there was dispute involving Mr. C.P. Bidesi
which was then settled. I can't recall date
when probate was granted.

After execution of Will I don't think
Mr. Wheatley was showing particular interest
in the Will.

After Mr. Bidesi's death I have not
seen anyone else dealt with Mr. Bidesi's
File. Day to day matter was dealt with by
Mr. Gregg. ‘

I did say that instructions might be
mislaid. '

I can't say whether they were destroyed.
I found out yesterday Mr. Wheatley's address
in Sydney.

I was asked to communicate with Mr.
Wheatley on Wednesday or Thursday last week -

either 6th or 7th December 1972 when this
trial was going on.

I last saw Mr. Wheatley I can't remember
whether before or after the instructions of
this action. I must have last seen him after
Mr. Few took over. He did come to the office
when his ship was in port and he was to go
on pre-retirement leave.

When I last saw Mr.Wheatley he was
walking_around and in apparent good health.

When I was with Ellis, Munro, Warren and
Leys I could not remember how many times I
spoke to Mr. Bidesi. I have never subscribed
my name to any document signed by MNr. Bidesi
during work with that firm.
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I was in front counter. I would enquire
of clients whom they wanted to see.

There would not be any reason for me to
talk business with him other than attending to
him. I can't recall whether I would have any
to assess his ability to speak and understand
English.

I stated in 1957 that testator understood
English language. All I can say is that I
could not have sworn the Affidavit if it was 10
not true.

I came to know of plaintiffs allegations
when I saw writ of summons at the time.

I was not given any written statement by
Grahame & Co. about the circumstances under
which Will was executed. Up till now I have
not been asked to give statement.

I have been awaiting preparation of
defence from month of June 1966 until now.
Neither Mr. Gregg nor Mr. Wheatley was in the 20
Service any longer. Nor was Mrs. Behn.
Responsibility for preparation of the case
rests in me and the Public Trustee.

‘ After Mr. Wheatley left in 1964 I was
still Estate Officer.

KOYA: Ask Mr. Anderson to see file 110 of 1964

COURT: Yes.

Adjourned at 4.25 p.m. for tomorrow at

9.30 a.m, 30
(T.U.Tuivaga) -
11th December, 1972 JUDGE

Mr. Koya for the Plaintiffs
Mr. McGarvie Q.C. & Mre Mitchell for the Defendant

D.Wed. Sworn on Bible in English
XXMAEXKoya {continues)

I have had opportunity of looking at file
Action 110 of 1964 this morning.

I was at time handling Mr. Bidesi's file.

I can't remember whether Mr. Wheatley was 40
there when action was instituted in 1964.
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I can't remember conference between Mr. In the
S.M.Bidesi and Mr. Saunders and Mr. McFarlane Supreme Court

and Nr. Few. Defendant'®s
I 1lived in one of Mr. Bidesi's flats at Evidence

Princes' Road, Tamavua. It was got before No.22

I bought my property in 1963. I stayed there Christine

for one month only. Andrews

I don*t recollect seeing Mr. C.P.Bidesi 12th December
at flat or talking to him concerning Mr. 1972
Bidesit's flat. Cross—

I don't recall Mr. C.P.Bidesi said Eﬁﬁ%ﬁgégn
Public Trustee was delaying the distribution
of estate.

Mr. Few took over from Mr. Wheatley who
remained for a while before he left Fiji.
After Mr. Few Mr. Smith took over.

After that Mr. Anderson took over
probably in 1968.

I telephoned Mr. Wheatley last week. T
don't personally know his present whereabouts.

I see p.10 and p.l2, both dated 19th
February, 1958. I am not familiar with the
arrangements discussed in.the letter.

I may have seen these letters after
Mr. Wheatley's departure.

I don't remember any application to
court to vary the Will.

Mrs. Behn was Danish. She couldn't
speak Hindustani nor could I.

I can't recollect whether you speak in
Hindustani when Will is executed.

I can't give any reason why Mr.Wheatley
did not believe in subscribing witness to
the Will nor can I give any reason why a
Hindustani person did not witness the will.

We do not keep minutes concerning
execution of Will.

(T.U.Tuivaga)
JUDGE

- Re=Examination by Mr. McGarvie Re-

- Examination

When I last heard of Mrs. Behn she was
in Denmark - this would be about over ten
years ago. :

I have checked on Mr. Wheatley's
address - 55 High Street, North Sydney,
Australia.
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Mr. Bidesi's affairs were contained in
different files.

I searched for files relating to Bidesi
estate. I found last file since you (Mr.
McGarvie) came to Fiji.

I found an agreement in that file relating
to Bidesgi's estate.

In 1964 many people came to see me in my
office.

McGARVIE:
ask leave to put two letters to Mrs.
Andrews.

COURT: Yes.

Witness continues

I am familiar with the handwriting of
Mrs. Wheatley. This is carbon copy signed
by Mr. Wheatley of original which was sent
out under our posting procedure.

KOYA: If this letter was not included in
the affidavit of document I would
object to its being used. This
letter is addressed to a third party.
At this late stage I cannot accept
it. Also not relevant. Whole
Objeut of disclosure is to preverl t
creating surprise. - Contents of
letter are highly controversial.

Will prejudice my clientst case.

McGARVIE: I have just discovered that it is
item No.37 in the Affidavit of
Documents. Ask for letter to be
marked for identification only at
this stage.

Witness continues

: I see this letter sent to Messrs Tetzner
& Ryan on 12th May, 1959. It bears Mr.
Wheatley's initials.

COURT: MFI 25.

I see this letter - received from Messrs
Wm. Scott by Mr. Saunders (10th June, 1965)
to Messrs. Grahame & Co.
COURT: Ex.26

By leave XXM by Koya
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I see MFI 25, This is not one of letters In the
I just found. Supreme Court

. Def endant's
(T'gﬁgéévaga) | Evidence

No.22
Christine
Andrews
12th December
1972
Cross~
Examination

(Witness excused)

No. 23 No.23
Proceedings

12th December

PROCEEDINGS
' 1972

McGARVIE'

The first was dated 29th November, 1972
from Messrs. Cromptons to Messrs Koya & Co.
letter which enclosed the book of documents.

There was another letter of same day in
reply thereto from Messrs. Koya.

Another of 30th November, 1972 from
Messrs. Cromptons which enclosed the. first
appendate to the book of documents.

I tender these three letters together
with documents dated 8th December, 1972.

COURT: A1l four documents admitted together
I as Ex.27

McGKEVIE.
Refer to p. 29 and p.28.

KOYA: No objection.

COURT: Admit document p.29 and p.28.

McGARVIE:
I have a number of documents all
.admitted except following documents.
1. Document p.24 - Draft mortgage.
2. Draft lease p.26.
3. Account dated 14.6.63 -~ p.65.
4. Letter 13/3/64 - p.116.

I tender absolutely exhibits MPI 1,2,3.
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COURT: Now Ex. 1, 2, 3.

I turn now to evidence taken on commission
of Mr. Wheatley. Original depositions are
awaited in Court - I ask that it be produced.

KOYA: I object to this procedure. In view of
case I have stated, my learned friend
should have had to bespeak a copy.

Mr. Wheatley's evidence is crucial to
this case -~ his credibility is being attached.
Refer Pisher case (1955) W.L.R. 1093

McGARVIE:
at I had proposed to do is to read
Mr. Wheatley's depositions.

We rely on fact the original document is
in Court. No need to bespeak copy of original.

It has been proved that the deponent is
beyond the jurisdiction of the Court - proved
in two ways :-

(i) By Mrs. Andrews — book a call spoke to

‘ Mr. Wheatley .

(ii) she was cross-examined as to his address
in North Sydney, Australia.

Sufficient b satisfy rule 9(1), (a) and (b).

Reasonable notice has now been given
(Wednesday) when learned friend informed.
The depositions consist of number of pages with
letter making certain amendment under letter-
head of Mr. Warburton. Now open to deft. to
read deposition in Court.

KOYA: On question of procedure there is a
categorical statement in Fisher's case
at p.1025 that only office copy be
bespoken.

Submit Order 38, r.9 has not been
complied with.

Refer to Cross on Evidence (Australian
Edition) p.231 - when question of credibility
is involved.

Court will not readily admit depositions.

Mr. Wheatley's credibility was attacked at the
commission. He is a witness that ought to be
called. :
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On question of notice, I do not
consider why learned friend's notice wasg
reasonable. Rules are there for
observation. I did not receive any
notice prior to the opening. I was
entitled to infer that it should not be
put in because there was no letter received

and no verbal communication.

Notice must be reasonable - before
the trial.

Not fatal but there should be an

adjournment on terms in fairmess to my

clients.
McGARVIE:

Reasonable notice is always a matter
of fact. Unbelievable to believe that a
week's notice is not enough.

In murder cases & notice of additional
evidence. -

Refer to Cross not of assistance.
Question was whether order should be made.
Here it was made by consent. :

Plaintiffs were very competently
represented in Sydney.

€OURT: Adjourned at 11.15 a.m. to 2.15 p.m.

= for Ruling on objection to Mr.
Wheatley's depositions having been
admitted as evidence.

- S&d
(TeUsTuivaga)
JUDGE

On resumption at 2.15 p.m. appearance as
before.
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No. 24
RULING

IN THE SUPREME COURT OF FIJI

Probate Action

Action No. 7 of 1966

8TH DAY OF HEARING

IN COURT

Before the Hon. Mr.Justice T.U.Tuivaga
On Tuesday, 12th day of December, 1972
at 2.1> p.m. 10

1. MUNI DEO BIDESI

2. SURYA MUNIDIAL BIDESI

3. CHANIDRA PRAKASH BIDESI

4. SHAR PAL BIDESI Plaintiffs

- and -
THE PUBLIC TRUSTEE OF FIJI Defendant
Mr. Koya for the Plaintiffs
Mr. McGarvie Q.C. and Mr. Mitchell for the
Defendant

RULING 20

Objection has been raised in this case
against the reception in evidence of Mr.
Wheatley's depositions which were taken in
Sydney on Friday, 15th December, 1967, before
Mr. M.E.Warburton as a Special Examiner.

; It is claimed that the conditions prescribed

by Order 38, rule 9 have not been complied with.

It is said that this Court should not receive

Mr. Wheatley's depositions in evidence until

the requisite conditions under the Rules have 30
been fulfilled.

Order 38, rule 9 is in the following terms:-
(1) No deposition taken in any cause or
matter shall be received in evidence
at the trial of the cause or matter
unless -

(a) the deposition was taken in pursuance
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of an order under Order 39,
rule 1, and

(b) either the party against whom
the evidence is offered consents
or it is proved to the satis~
faction of the Court that the
deponent is dead, or beyond the
jurisdiction of the Court or
unable from sickness or other
infirmity to attend the trial.

(2) A party intending to use any
deposition in evidence at the trial
of a cause or matter must, a
reagonable time before the trial,
give notice of his intention to do
so to the other party.

(3) A deposition purporting to be
signed by the person before whom it
was taken shall be receivable in
evidence without proof of the
signature being the signature of
that person.

I have carefully considered the material
before me in the light of subm1331ons made
by both counsel.

I am satisfied that Mr. Wheatley's
depositions which have been filed in this
Court were taken in pursuance of an order

under what is now Order 39, rule 1. There can

be no doubt that an Order dated 1lst September
1967 was issued out of this Court appointing
Mr. M.E. Warburton as a Special Examiner for
the purposes of taking of Mr. Wheatley's
depositions in Sydney.

As regards the giving of notice referred
to in rule 9(2) I am satisfied from the
circumstances and nature of this case that
the plaintiffs can be under no illusions
whatsoever that it has always been the inten-

tion of the defendant to adduce Mr. Wheatley's

depositions in evidence. 1In his opening
counsel for the defendant made it clear that
the defendant would rely on Mr. Wheatley's
depositions - such depositions having been
characterised by both parties as crucial and
vital to these proceedings . I find it
wholly unrealistic for the plaintiffs at this
stage to complain of the alleged failure on
the part of the defendant to give them notice
of such intention. I further find that there
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is no element of surprise in the defendantt's
proposal to use Mr. Wheatley's depositions
as part of its case in these proceedings.

As regards the condition prescribed
under rule 9(3) I have been informed that
the original depositions purporting to be
signed by Mr. Wheatley was sent to the Supreme
Court Registry under cover of a letter also
purporting to be signed by Mr. Warburton,
the Special Examiner, appointed by this Court. 10
I have since sighted the covering letter. In
my view the contents of the covering letter,
which as I have said was sent under the hand
of Mr. Warburton, make it clear beyond doubt
that Mr. Wheatley's depositions were in fact
taken before Mr. Warburton in his capacity
as a Special Examiner appointed by this Court
pursuant to an Order of this Court. I am
satisfied that Mr. Wheatley's depositions have
been sufficiently authenticated for the purposes 20
of rule 9(3).

I am further satisfied that the Order
dated 1st September, 1967 was made on the grounds
that Mr. Wheatley was then beyond the jurisdic-
yion of this Court and that his state of health
was such that his doctor advised against his
coming to Fiji to give evidence in this case.
In view of the further evidence which has been
adduced before me regarding Mr. Wheatley's
present condition and fitness to travel to 30
Fiji from Sydney, Australia, for the purpose
of this hearing, I am fully satisfied that mt
only is Mr. Wheatley still beyond the jurisdic-
tion of this Court but also that his state of
health is still such as to render it medically
inadvisable for him to be required to attend
in person at these proceedings. :

Furthermore, it is clear that Mr. Wheatley's
depositions were taken on the initiative and at
the instance of the defendant. It is also clear 40
that the evidence thus obtained necessarily
belongs to the defendant and is available at
its discretion. I see no sound reason for
precluding the defendant from making use of Mr.
Wheatley's depositions which, after all, were
taken upon the defendant's specific request and
initiative. I do not consider that the case of
Fisher v. C.H. T.Limited (1965) 1 W.L.R. 109
covers e point 1n questlon.

In these circumstances I will allow Mr. 50
Wheatley's original depositions to be read and
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be received in evidence subject to the right
of counsel for the plaintiffs to object on
legal grounds to such portions of the
depositions as he may see fit. It is
ordered accordingly.

Sgd

(T.U.Tuivaga)
JUDGE

No. 25
PROCEEDINGS

SUVA,
12th December, 1972.

McGARVIE:

I wish to read letter of 8th June 1968
addressed to the Chief Registrar, Supreme
Court from Mr. M.E.Warburton. (counsel
reads).

I now hand over letter and copy of
probate and copy of original order.

KOYA: I take objection.

Depositions were taken on 15th December,
1967. Depositions were despatched out and
ordernot receivable.

COURT: I have noted objection. I will admit
depositions.

McGARVIE:

(Reads Mr. Wheatley's depositions from
copy and Court checks with the original.

Reading of depositions completed at 3.30 p.m.)

Sed

(T.U.Tuivaga)
JUDGE
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McGARVIE:

I tender documents accompanying deposition
~ MFI 28 as Exhibit.

KOYA: I object. Defect can't be rectified.
Have not been properly identified.

Refer to Order 38 in this connection.
McGARVIE:

Clearly document put for mention and
agreed on by both counsels.

COURT: 10

For my part I am satisfied that the copy
probate accompanying the original depositions
was properly identified under the hand of Mr.
Warburton and marked for identification. It
is now in order in my view, to have it admitted
as an exhibit in the proceedings - Ex.28.

ogd
(T.UsTuivaga)
JUDGE
McGARVIE: 20

Refer to MFI 25,
Apply to have it admitted under the

Evidence Ordinance, s.3(1).
Relying on proviso - ané s.3(2).
No practicable way of getting Mr.Wheatley

to Court. Evidence has been taken on
commission.,

KOYA: T object to application. Where is
evidence of witness. Where is the
probative value - we got evidence from 30
the person himself. There should be a
doctor's certificate. Reception of
depositions cannot be equated with this
application.

Refer Order 38, r.9 Evidence Ordinance provides

harsher requirement.

COURT: In my view sufficient basis has been
laid to admit MFI 25 under to Evidence
Ordinance s.3(1)(2) and powers relating
thereto. - Ex.25. 40

McGARVIE:

I tender original depositions including
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letter of 8th June 1968 signed by Mr. In the
Warburton to be exhibited as Ex.29. Supreme Court
KOYA: 1T object to tendering of depositions Defendant!s
= as exhibit. ence
No.25
McGARVIE: Proceedings
12+th December
That is the evidence defendant proposes 1972 -
to call. continued
COURT: Adjourned at 4 p.m. to tomorrow at
9.30 a.m.
Sgd
(T.U.Tuivaga)
12th December, 1972 JUDGE
Mr,. Koya for the Plaintiffs 13th December
Mr.McGarvie Q.C. & Mr, Mitchell for the 1972
Defendant
KOYA: Apply for personal copy of Mr.

Wheatley's depositions.

COURT: | Yes.

KOYA: Tomorrow I was supposed to appear
before Mr. Justice Grant in a
criminal case.

COURT: I point out further about presence
~ in Court of plaintiffs during
giving of evidence by other
plaintiffs.

KOYA: Parties have right to be present
" throughout case. Highly desirable
forplaintiffs to be here at all
time to give instructions.

McGARVIE: I submit that there is doubt about
Court ruling in this regard.

COURT: I will not make any order in
regard to presence of plaintiffs
in Court.

Sgd
(T.U.Tuivaga)

JUDGE
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I do not propose to open.

I propose to call Mr. Marlow in
absence of all the plaintiffs.
(Plaintiffs return from Court).

No. 26
ALFRED HENRY MARLOW

Calls .
P.W.l - Sworn on Bible in English

Alfred Henry Marlow - Malcolm Street, Suva.
I am aged 87 years. I was born in
England.

"I have lived in Fiji (1909) about 60 odd
years. I have been in building contract.

At moment I am General Manager of Marlows
Limited.

I know Mr. C.P.Bidesi and Mr.
I did know their father.

I have known late Mr. Bidesi since 1912.
He was living in Suva as I was at the

I know Mr, Bidesi senior has died.

He lived in Suva somewhere in Toorak.

I am not sure.

- Mr. Bidesi was for quite a while working
for my company which was engaged in building
construction.

He worked for my firm in 1912 or 1913.

' I think he worked for me for a couple of
years.

After he left my work he joined Whan's
Construction Ltd. We came into contact a lot
when he went there.

He must have left Whan's Construction
because eventually he started Bidesi Construction
Limited later on.

I am not sure where he operated on in
I had occasion to speak to him very often.

S.M.Bidesi.

time.

Suva.
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I would speak to him on matters he was
working on whilst with us. When he was with
Whan's Construction occasionally I would
speak to him about it.

After he operated his own business I
had occasion to speak to him,

On those occasions my Hindi was not good
and his BEnglish was on par with my Hindi.
But we spoke a kind of lingua-~franca and
reached some understandipg.

He spoke English very poorly.

I see Ex.24 (Will of Bidesi s/o Chuman).
I have never seen the document before. I
see the first page of original Will.

McGARVIE:

object to question. Evidence of
opinion from the witness is not admissible.
It is very issue before Court.
KOYA: He is not an expert. This witness is
giving factual evidence.

COURT: The issue of understanding of Mr.
Bidesi in regard to his Will is an
issue before this Court. Question
is inadmissible.

Most of our conversation was in relation
to building with which he was au fait.

I can't remember whether We had a
contract. He did not always speak in
English to me. He sometimes spoke to me
in Hindustani. We got across by mixture
of two languages together - sort of lingua-
franco.

We used to cross trail fairly consist-
ently. Very rarely I would speak to him on
subject other than building. We got to
understand one another well.,

We may have to repeat certain words in

both languages. He did not understand
English very freely.

XXM bx Mr. McGarvie

I first learnt Hindi in the Brothers?
School from Brother Claudius - interesting
language. I am not good at picking language.
Useful to me in my business. Most of my
employees language is only Hindi. Very
few spoke English.

Mr. Bidesi worked for me in 1912 or
thereabouts. He worked for a couple of
years or probably more.
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He worked for me as a Sirdar - in charge
of a small local labourers. This is at the
time he left. A Sirdar is a minor foreman.
He had a knowledge of carpenters work.

He was in the nature of a building
labourer. I would have had a number of
employees with whom I communicated in Hindi
at that time.

During that time I had a lot of conversa-
tion with Mr. Bidesi about the work. We
always spoke to each other in a mixture of
English and Hindi.

Other employees too I would also speak
to in a mixture of English and Hindi. We
might speak to each other about 3 or 4 times
a week - always in a mixture of English and
Hindi.

After he left employment when I met him
we would speak to each other in a mixture of
English and Hindi.

He left me to join Whan's Construction.
Mr. Whan helped him a lot. He continued as a

foreman there increasing his ability and skill.

Eventually he became a Supervising
Superintendent.

He had a ver¥ senior position.

In that position he was directly respon-
sible to the managing director of the company.

Mr. Bidesi wou1§ have been in charge of
300 men at the time. They were doing a
great volume of work., He then left Whants
Construction to start his own business.

Mr. Bidesi was an intelligent man. He
was considered to be very competent in the
building trade. He had a good knowledge of
building trade.

Over the years from 1912 to 1957 when
he died he learned a great deal. '

He was a very competent man.
very determined man.

Important part of building is studying
and reading plans.
of reading plans. MNr. Whan taught him how to
read plans. He carried out some substantial
job. He would have to know how to read plans.

TO COURT:
e plans would be in English.

In 1912 the lower working level of
labourers did not speak much English but over
the years there has been tremendous rise in
standard. Majority of labourers now speak
English.

He was a

(T.U.Tuivaga)
JUDGE

Later he became very capable
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Re-Examination

Different people are now employed in
the trade.

The people are now better educated and
have a reasonable command of English.

I am speaking of the same type of people.

I have seen him reading plans. He got
knowledge of what plans required.

He could follow the rules of plans
although he might have to guess at the wording.

Later I noticed his English was improving
as was my Hindi. His English must have
improved. Whole population getting used to
English.

~ Pattern of any conversation with him
was the same - we used mixture of both
languages.

He took part in Sanatan Dharam Sabha of
Fiji.

He was also responsible in building the
Rishikul School situated at 5 miles Nasinu,
Suva.

He was also the President of the
Muanivatu Sanatam Daharam Temple situated at
Muanivatu.

"He used to help in various other
organisations as well.

At home he practised his religion - in
festivals like Diwali and Holi and family
worships.

I know one of his sons of the first
marriage and so are the other plaintiffs.

I am quite sure he did not understand
English colloqually - had a few words -
used mostly gesticulations. It was a long
time ago.

(Witness excused)

(T.U.Tuivaga)
JUDGE

No. 27
CHANDRA PRAKASH BIDESI

P.W.2 -~ Sworn on Bible in English
Chandra Prakash Bidesi. Company Director.

I live at 1 Davey Avenue, Suva.
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I am 50 years' of age.

My father is late Bidesi s/o Chuman.
His religion was Hindu - he belonged to
branch as Sanatan. He was a very religious
man. There was also sister who has since died.
She was eldest.

I can't remember when present Mrs. Bidesi
married Mr. Bidesi. Children of first marriage
lived with them.

A1l brothers lived together. I lived
separately two years after I got married.

My father gave me home at 1 Davey Avenue
which I am still occupying.

The eldest M.D.Bidegi built himself a house

near my father in same compound at Muanivatu.

Mr. S.P.Bidesi lived separately when he
built a house at Tamavua. I don't remember
where was S.M.Bidesi when my father died in

A1l the plaintiffs were then living
separately from our father. When he died he
was living in Mead Road with his children of
second marriage ard included Mrs. Bidesi.

COURT: Adjourned at 11 a.m. until 11.30 a.m.
Sgd
(T.U.Tuivaga)
JUDGE

On resumption at 11.30 appearance as before.

P;W.2.(reminded still on oath) -~ XM continues

When I went to primary school my father
was working for Whan's construction.

He started his own business about 1933.

He was living at Muanivatu then. I was living
with him and so was Mr. S.M.Bidesi.

My father's first place of business was
at Joske's Street behind Police Station.

At the time Mr. S.M.Bidesi, Mr. M.D.
Bidesi and Ram Deo were helping him.

As a businessman he could not do the
correspondence. My brother, Mr. S.M.Bidesi did
corespondence. His business was in building
construction.

For a builder it was necessary to read
plans and specifications. Mr. S.M.Bidesi used
to do correspondence and submit tenders. My
father can read measurements but Mr. S.M.Bidesi
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used to read the plans for him. In the

Later my father shifted to Waimanu Road- Supreme Court
its present location in 1946 or thereabouts. o g '
Mr. S.M.Bidesi assisted him there. Tlammtiffs
If he received invitations he would give & No.27

to us to reply. He understood plain English. Chandéa

He would understand "you are telling lies" Prakash Bidesi

but would not understand "you are untruthful"™.
He would bring letters to us to reply. Examination
He couldn't read up to time of his continued

death. He couldn't write English and even

Hindi. He only knew how to sigh his name

in Hindi, He couldn't write a sentence in

Hindustani nor read Hindustani.
He could speak very simple English. He

would mix Fijian and English.

Q. Could he understand the word “issue".
COURT: Yes,

Witness continues

I remember well at our office in Waimanu
Road when a Buropean gentleman called in.

My father called me in to interpret a
discussion about building materials.

The man talked about terms which my
father would not understand.

Once my father took me with him te
Mr. Philport and to Mr. Maurice Secott. With
Philport I had to discuss certain contracts.
He was manager of M.H.Ltd. My father was to
buy building materials. We discussed purchase
terms. '
We talked about discounts. I translated.
My father spoke in Hindustani during the
conversation,

I remember we went next to see Sir
Maurice Scott in his office. This would be
about 1953 or 1954.

We went to discuss an agreement trans-
action. It was about a gift of a land to me.
On that occasion I translated conversstion.
My father spoke in Hindi. Mr. Mauriee Scott
spoke in English. I can't just now remember
other instances where I acted as translator
for my father.

I have heard him speak in simple English
with touch of Hindi. He used to say "Hello
Barasayhib Acha Sahib". '

His friends used to speak to him half
English and half in Hindi. For example to
speak like this to Mr. Barrack, a part-
Buropean and to Mr. Wheatley.

Mr. Barrack used to say "Hello Mr.Bidesi".
My father would reply in a mixture of English,
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Fijian and Hindi. Mr. Barrack would use a
mixture of English and Fijian.

I also remember a Mr. Beach who lived
in Robertson Road. He was a customs officer.
He was a regular visitor to Waimanu Road. He
used to discuss problems with my father in
half English and half Fijian.

My father used ungrammatical English.

Mr. Beach could speak in half English and half
Fijian. Mr. S.M.Bidesi handled the business
cheque account of Bidesi & Sons.

My father had no table of his own. He
never used to interview visitors. It was my
brother S.M.Bidesi who did. Mr. S.M.Bidesi
had large office operation in the building.

Visitors who wanted to discuss business
would be sent up to see Mr. S.M.Bidesi.

On certamdays I used to drive my father
in a cargo truck around Suva.

My father had very little knowledge of
English.

Once I was in Guard of Honour when the
Queen was here. I wanted to take him but he
was determined to go and visit people. He had
arranged with me. He said "these people speak
in English which I do not understand".

I think that was in 1953 or 1952.

I remember in 1936 when I passed my school
certificate I told him I wanted to go to N.Z.
He said "look I was not educated. I have not
been to school". That is honest fact.

- During his lifetime no one was teaching
him English.

My father died on 15th November, 1957.

I saw him last the same Tuesday afternoon
he died. I saw him at Bidesi Building. I did
not notice any improvement in his English up
to time of his death.

My relationship with my father at Muanivatu
was very good. After I left Muanivatu our
relationship was very good. He used to have
lunch with me.

. On the day he died I saw him, I spoke to
him. Our relationship was good. He asked me
where I was going. I said I was going to the
Council meeting,.

When I left school in 1936 I worked for
my father for 5/- a week.

. After I married I continued to work for my
father for £1-10-0 a week. I discussed my wages
with him.

He said "my son this is you people's
business".

During year 1957 my father discussed my
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property with Mr. S.M.Bidesi. I was present.
This was nine months before he died.
Conversation took place in our business building
at Waimanu Road.

My father had told us that he was going
to give another block of land to each brother,
including brothers of second wife. He also
said all brothers and sisters would get shares
in the estateée. He was talking about the
subject of making wills. I think he said
S.M.Bidesi was going to be executor of will.
He spoke more to S.M.Bidesi -~ he was brighter
in business matters than all of us and capable
of running the business. He was second eldest.
I agreed.

Prior to this conversation my father
gave a block of land to me and one to S.P.
Bidesi.

He spoke of giving another block of land
to us. I asked him for a block of land as T
wished to build a block of flats.

I had call from my sister as a result of
which I telephoned Dr. Dharam Singh. I went
to Mead Road and when I arrived near the gate
everyone was crying. I was then informed that
my father had died. '

After the death Mr. S.M.Bidesi made all
the funeral arrangements. Cremation took
place at Vatuwaqa Cemetry, Suva.

A few days after the funeral I went to
our business building. All members of family
were there. I was called by Mr. S.M.Bidesi.

v When I arrived there, all the brothers
were there,

S.M. Bidesi,

S.P. Bidesi,

M.P. Bidesi,

Ram Deo, my brother-in-law,
Mr. Wheatley.

I don't remember other people. I think
Atma Bidesi but I am not sure. I don't
recollect whether my step mother was there.

Mr. Wheatley read the Will in English.
I remember I spoke to him. I said "How come
the Will was made in this way" He said "I am
very sorry C.P. I can't understand why your
father has left you out".

McGARVIE: ,
object to the evidence. Not relevant.
Not admissible.

KOYA: Mr. Wheatley's credibility is in issue.
McGARVIE: I do withdraw my objection.
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Witness continues

He said "I am very sorry. I don't know
why Mr. Bidesi has left you four brothers out".
Mr. Wheatley also said he had been left out in
the will. He said my father had promised him
to give him a block of land behind the Mead
Road. He further said that the Will was made
by the.Public Trustee.
He said "Just leave the matter for the
time being. I'1l see what could be done". 10

Q. What was reaction of Mr.S.M.Bidesi,
Mr. M.D.Bidesi and Mr. S.P.Bidesi to
reading of will?

A. They were upset.

After this interview I saw Mrs. Bidesi,
my step mother.

I discussed the subject of Will. He
gave a lot of information and
indications.

Q. How did you feel? 20
McGARVIE: I object. Not relevant.

KOYA: Relevant to Will and defence.

1
7
2

I*11 allow the question.

A, I felt very bad. AFter that I came
to Government Buildings. This was
about four or five days after the
funeral.

This was the next day after I spoke
to my step mother. I came to Public Trustee's

section of Govermment Buildings. 30

I saw a girl there and then I saw
Mrs. Andrews who gave evidence in this case.
I wanted to ask her why she witnessed
the Will. I saw the Will at Waimanu Road.
: I see Ex.24. I think this is the
will T saw.
I asked her "you have witnessed my
father's will - did you explain or translate
will to him". She said Mr. Wheatley asked
her to witness. It was not translated. 40

COURT: Adjourned at 12.50 p.m. until 2.15 p.m.
Sgd

(T.U.Tuivaga)
JUDGE
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On resumption at 2.20 p.m. Appearances as In the
before. Supreme Court
N - Plaintiffs?
P.W.2 (reminded still on oath) Evidence
. s . No.27
Evidence-~in~Chief continues Chandrs | |
I asked Mrs. Andrews whether will was Prakash Bidesi
read or who read the will. She said inati
"Nobody read the will. I only know we Exaﬁ?na i
were called there to put our signature. contvinue

I said "Mrs. Andrews, surely you must
have read the will to my rather. How did
you explain to my father? "She said

"Mr. Bidesi, I was only told to put my
signature on the will. The will was not
read."”

I said "Who is Mrs. Behn." Did you
read and translate will? She said
"We are civil servants. We do what we
are told".

I said "Do you mean to say that the
will was not read in your presence."

She said, "No. It is no good discussing
these things here. You go and see Mr.
Wheatley." After seeing Mrs. Andrews that
morning I saw Mr. Wheatley in his office -~
Public Trustee Office. He said he was
very sorry about the will and asked me to
see Mr. Gregg.

" I challenged Mr. Wheatley about will.
I said "Why the will was not translated
to my father. You know Mr. Wheatley my
father can't speak in English. He wouldn't
understand the contents of the will."
He said "Yes, I agree with you C.P. I
sympathise with you four brothers. It is
the P.T. that made will. You better go and
see him." I then came away.
. Before I left I did say to Mr.Wheatley
that I had spoken to Mrs. Andrews who
claimed that the will was not read over or
translated to my father. I asked him to
tell me why. He said "It is better for
you to see Mr. Gregg". He said "Mr. Gregg
had had Mrs. Andrews to sign the will.m™

Mrs., Andrews said that the will was
not read over in her presence. I told Mr.
Wheatley this. He said "You see Mr. Gregg
I don*'t know about it. He is responsible
for the will."

After I saw Mr. Wheatley I saw Mr.
Gregg. I don't know whether on the same day
I saw him at his office. I said to Mr.Gregg
that Mr. Wheatley told me that you were

responsible for drawing up the will. Is it
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true that it was not read and translated
to my father?

He called for my father's will which
was brought in. I asked him whether this
type of will the Public Trustee generally
makes. He said "I agree with you that this
is not a right way of making will." He
then told me it was Mr. Wheatley who drafted
will - not him. I was upset. I said "when
I went to Mr. Wheatley he said for me to 10
see you. Now you said Mr. Wheatley drafted
this will". I told him I was going to
challenge the will,

I asked Mr. Gregg "can you tell me who
read the will to my father and who translated
it". He said "Nnbody has read the will as
far as I know. It was drafted by Mr. Wheatley
and signed by two witnesses. He said "Don't
do anything at the present moment C.P. I
will speak to Mr. Wheatley and I will let 20
you know".

I waited for a few days after that.

I only discussed matters about Mrs. Bidesi.

COURT: What did you say about Mrs. Bidesi.

McGARVIE: I object to conversation about Mrs.
Bidesi. May be taken subject to my
admission before Court.

COURT: Yes. Question may be put.

I told Mr. Gregg that my mother told me

that Mr, Wheatley had made a blunder. Mr. 30
Gregg said "Yes I agree with you. This will is
not good".

I said "this will was not translated.
It is not proper way. He said "Mr. Wheatley
had done this."
I told Mr. Gregg that Mr. Wheatley was
upset with Mr. S.M.Bidesi because he wanted
10 acres of land for £1000 and Mr. S.M.Bidesi
stopped my father.
: ‘Then Mr. Gregg told me that Mr. Wheatley 40
is that type of person.

McGARVIE: Object to be taken sub ject to objection.
COURT: Yes.

Mr. Gregg told me that Mr. Wheatley is
that type of person. Mr. Gregg said that Mr.
Wheatley had helped Mr. Parshotam to buy land
in Cumming Street. I said "No wonder. I see
him very often hanging around there buying
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vegetables."” I told Mr. Gregg I was upset

and I would take the matter further. I
knew about Mr. Wheatley when he was working
for Inland Revenue Department. He used to
ask for money from Indians and I'1ll see him
in Court. I then came away.

KOYA: My Lord, it departs me in reference
to 10 acre land.

Witness:
After this I consulted my other
brothers, the plaintiffs.
Prior to my father's death I had made
enquiries about his health.

On the 21st December 1957 I lodged a
caveat against my father's estate.

I see p.50. This is caveat I lodged -
this was just over a month from my father's
death.

After I lodged first caveat I was called
in by Public Trustee to his office. I think
it was after a week I lodged caveat,

I see p.10 a letter written to me by Mr.
Gregg. I remember the letter. Mr. Gregg
called me after the caveat was lodged and
perhaps two more occasions before 18th Feb.
1958.

On that day there was a conference
between Mr. Gregg, myself, Mr. S.M.Bidesi
and Mr. S.P.Bidesi.

On three other occasions he was saying
that I should withdraw the caveat because the
estate had no money and the widow could not
get any money.

He also wanted money to pay death duties.
The business was not running well. He asked
me to withdraw the caveat.

After that we had the conference on
18th Feb. 1958.

On the 18th Feb. 1958 he discussed the
matters contained in letter of 19th February
1958 (p.10).

After that conference he asked me to
withdraw caveat and he would apply to court
to give me C.T. 6503 and C.T. 6504 to the other
brother.

Nothing was signed on the 18th Feb.1958.

After I received letter of 19th Feb.
(p.10) I discussed it with my brothers. I
trusted Mr. Gregg being the Public Trustee.

I see p.48. It is letter in reply
through my solicitors. Before that I caused
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my solicitor to write as per p.47.

On our conference of 18th Feb. 1958 I
said to Mr. Gregg I would go ahead with
court proceedings.

I see p.14 letter written to my
solicitors. This letter was brought to my
attention.

I see p.49 addressed to me. I accepted
that there was going to be a conference without
prejudice.

After that there was a conference on
5th June 1958 in which our solicitors were
present. The conference was without prejudice
to my right %o proceed withaction.

Before this conference I had lodged
second caveat on 14th May, 1958.

After the conference of 5th June 1958
I had a further interview with Mr. Gregg who
all the time wanted me to withdraw caveat but
I Was‘insistin% that T wanted something concrete,

I see p.52. That's my third caveat
dated 29th October, 1958. Up till then the
matter was not finalised.

On 13.11.58 the Registrar of Supreme Court
lodged a warning to caveat. On same month
19.11.58 I entered an appearance to make matter
contentious. It is page 55 of Ex.l.

On 9th December 1958 I was present in
conference with Mr. Wheatley and Mr. Gregg
and my two other brothers.

Up till then Mr. Gregg had not taken
any action to apply to Supreme Court.

COURT: Adjourned at 3.25 pe.m. until 3.45 p.m.
Sgd
(T.U.Tuivaga)
~ JUDGE

On resumption at 3.45 p.m. Appearance as before

P.W.2 (Reminded still on oath)

Examination—in—-Chief (continues)

At this conference of 9th December 1958
the basis wag without prejudice,

Before I withdrew caveat there was a
further talk with Mr. Gregg on the same subject.

Yes, caveat was then withdrawn on 16th March,
1959. Before that I had a further talk with
Mr. Gregg and Mr. McFarlane. I said I will agree.
This again was without prejudice. They both
assured me things would be alright.

Up to the time I withdrew third caveat it
was without prejudice to my rights.
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Mr.McFarlane agreed to act for both
parties. I wanted him to safeguard my
interests.

I see Ex. and I notice change of
solicitors. From then on Mr. McFarlane acted
for me to withdraw caveat. On 6th March 1959
he lodged application to discontinue action
I had taken to be heard on the 16th March 1959.
I did not go into Chambers,

On 4th March, 1959 I accepted offer of
Mr. Gregg of 19th Feb. 1958 (p.10).

I also accepted arrangements agreed upon
on 9th Dec. 1958.

I withdrew caveat because I had all the
confidence in the Public TPrustee and on
strength of letter of 19th Feb. 1958 and the
assurance given to me by Mr. McFarlane in
good faith, I thought everything would be
alright.

The basis of all that was without
prejudice to my right to go to Court in the
event no amicable settlement being reached.

After 16th March 1959, next important
date was the 21st April, 1959 when probate
in common form was granted by Supreme Court.

I continued to have talks with my brother
Mr., S.M.Bidesi and Mr. Gregg.

I wanted Mr. Gregg to apply to Court for
approval to sell two lands to me. He told
me that he was negotiating with lLaw Society
and that it would take time since we are
dealing with the Civil Service.

I used to see Mr. Gregg once a month.

He kept on saying not to worry.

When he went on pre-retirement leave,

I did not know he had gone on leave. This
was in 1964. I saw Mr., Few.

The letter of 19th Feb. 1958 to me was
referred to my solicitors. At that stage
I had not recognised the validity of the will.

After Public Trustee gave lease of C.T.
6503, 6504 to Mr. S.M.Bidesi I did not pay
rent or hold land franchise as landlord.

I did not pay rent for period of 15th
November 1957 to 31st December 1959 for
the cottage I was occupying. It was given to
me by my father as a gift after my marriage.

COURT: Adjourned at 4.20 p.m. until tomorrow
gt 9.30 a.m.

(T.U.Tuivaga)
13.12.72 JUDGE
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Mr. Koya for the Plaintiffs
Mr. McGarvie Q.C. & Mr. Mitchell for the Defendant

P.W.2 Sworn on Ramayan in English

Examination-in-Chief (continues)

C.P.8831 is situated at Tamavua next to
my flat and C.T.9397 is situated also at
rear of Mead Road.

In 1960 and 1961 I had fenced C.T.8831 -
1t was land presented to me by my father., I
refused to vacate because I claimed it was
mine. It was given to me by my father. C.T.
9397 was land close to mine - it is in between
my flats and where my father lived in Mead
Road. It is in the gully. It comprised 2
acres 2 roods and 27 perches and it was the
wish of my father that no one should build a
home in between. I claimed ownership of this
land in 1960 and 1961.

I see p.61l of Ex.l. This letter was
written to me. There was an agreement before
the sale of this land. I see p.62 - sale note
ammexed to that letter.

. Mr. Wheatley made arrangements to sell
this land despite our objection and to sell to
one late B.N.Singh. I heard about proposed
sale and I was very upset.

I explained to Mr. Wneatley that was
property my father did not want to sell.

I see pp.63 and 64. I received the letter
from Mr. Wheatley. I received Account at p.65
I g%w,Mr. McNally and he wrote p.66. I see
P S.P.Bidesi bought land eventually. I
got annoyed with S.P.Bidesi but he said
somebody else would have bought it if he
didn't buy it.

I see p.95. This is sale note in respect
of agreement S.P.Bidesi and P.T. and I took
over transfer. This is the sale note referred
to in pp.61, 62, 63, 64, 65, 66 and 67. The
date was 21st March 1961. Mr., Wheatley was very
stubborn.

P.T. didn*'t want to sell tome but they
were prepared to sell to Mr. S.P.Bidesi.

I had no choice in respect of C.T.9397.
My arrangement with my father was gentleman's
agreement. C.T.9397 is just behind my house.
We did not ask anyone to live there.

‘ Sale was completed later. Transfer was
made in my name.

Public Trustee was registered proprietor
of C.Te 9397 on 21st March, 1961.
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I did not give any recognition to P.T. In the
in respect of this land. He was trying to sell Supreme Court
the land very cheaply. I did not recognise

. .
the will. I never did. Toaantifts

I see Ex.11 dated 14th January 1967. It No.27
is transfer in respect of C.T.9397. Chandra

Before the transfer I initiated action Prakash Bidesi
on 3rd August 1966,

I see pe.59. It is in my handwriting. 14th December
This land is in the rear of my father's home 1972 .
at Mead Road. The land is C.T. 4153. Examination

As at 25th January 1962 the Public Prustee continued
was very anxious to sell all the Bidesi lands
at City Council valuation price. My offer was
not accepted. Land was sold to my sister.

I see p.60. It is the refund to my offer.
My offer did not constitute recognition of the
Will. The land was in the name of the Public
%iustee. I am not sure who was Public Prustee

en.

In dealing with C.T.s 8831, 9397 the
registered proprietor was the Public Trustee
at all material time. I could have negotiated
with somebody else who claimed them.

I wanted to purchase 4153 as a commercial
transaction. I had no choice but to deal with
Public Trustee. '

I put caveat on C.T.8831 through Cromptons.
I did not personally receive notice within 21
days. Notice was received by Messrs Cromptons.

I came to know during the same afternoon
when the land was sold to A.P.Bidési, my brother.

I went immediately to see Mr. Sahay. 1
told him I was upset and worried. I came to
see Mr. Wheatley, Mr. Sahay in respect of
C.To88310

Mr. Wheatley said I am very sorry - this
land was sold yesterday to Mr. Atma Bidesi.

I told him it was not my fault - it is fault
of lawyers - you had sent notice to Messrs
Cromptons. I said "It is very unfair on your
part, Mr. Wheatley". I said, "You are a
crook."

My father died on 5th November, 1957.

My first caveat was lodged on 21st
December 1957. Public Trustee did not enter
any warning.

After second caveat 14/5/58, Public
Trustee did not enter any warning.

Warning was made in 1959, Public Trustee
%@glnot start action immediately to prove the

ill. ‘

We issued the writ. It was Public Trustee
who delayed showing of Will.

After the 9th December 1958 I removed
caveat and it was Public Trustee who delayed
action after that. '
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After the probate Public Trustee told
me that he was waiting for the law to be changed.
Mr. Gregg said it, Mr. Wheatley said it, Mr. Few
said it.

A1l said we would honour our agreement.
It is government process normally takes longer.
The Law Society is looking into matter.

I got satisfied. Every time I enquired
I got the same answer.

The agreement refers to letter of 19th
Feb. 1958 - p.10 in Ex.1.

I see Exe9 - I see summons in Action No.
110 of 1964. This was issued to enforce under-
taking. I became sure of it at time. I can't
remember outcome of action.

This action came on day of 21st January
1971 and was adjourned. On same day I wrote to
Grahame & Co. I see this letter (produced).
This is letter I wrote. (Witness reads letter).

COURT: Ex.D

p till now I have received no written
or oral reply.

My instructions to Mr. McFarlane were
only confirmed to drawing up the caveat.

I have not been informed that Messrs
Cromptons were acting for Public Trustee in
lace of Grahame & Co. and I have not received
he files back.

My father was about 74 when he died.

Sgd
(T.U.Tuivaga)
Jube

COURT: Adjourned at 11 a.m. until 11.30 a.m.

PWo2 (reminded on oath)

I lodged caveat in respect of C.T. 8831.
After my conversation with Mr. Wheatley
I checked C.T.8831.

XXM bx McGarvie

My first language is Hindi. It is language
in which I spoke to my father up to age when I
went to school. I went to school at age of six.

After T left school I still spoke to my
father in Hindi.

At times he would use bad English language
to me.-

A Buropean came to my father's business
building. I do know he was a Buropean. He
spoke in good proper English. I can't remember
whether he had an accent.
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All Buropeans are alike to me. My In the
father did not understand what the word Supreme Court
"terms" meant. I explained to my father. Plaintiffs?

My father was an intelligent man as Evidence
far as Indians are concerned. No.27
I would not say that he was a man Chandra

who learned things quickly. . )
From $hat time on he knew the word Prakash Bidesi

"terms" because I had explained to him. 14th December
I do not think he would have known the word 1972
unless translated to him. Cross~
He was a man with good memo:c'ﬁr.l Examination
He could not understand the English continued
language.

His memory for other things was very
good. Things other than English. DPeople
had to remark about it.

Q. He was a man who could learn things
very quickly.

KOYA: I object to that question as inviting
opinion of witness.

McGARVIE:
‘ This is XXM - a lot of things are
revealed.

COURT: Objection noted. Question may be
pute.

My father learned quickly in the
Indian way of life. He learned the
building trade quickly - over 20
years. In relation to business he
was quick to take up things we
explained to him. He learned quickly
in regard to building trade and the
Indian way of life. He was very

slow in learning the English language.

KOYA: I object.

COURT: Overruled.

My father was very slow in learning
the Enflish language. By age of 15
years gspoke English. y the time
I left school and up to time my
father died he spoke broken English -
no improvement over the years. I
doubt if my father learned new
English words. I explained the word
"terms" slowly to him in Hindi.

He appeared to understand after you
explained it in Hindi
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If the word "terms" were used again he
would not understand. That is my opinion. The
reason was he did not go to school - he couldn®t
write or read Hindi and English.

I told about our visit to Mr. Philport.

My father was giving negotiated prices and things
like that.

I have been in business myself for a number
of years.

There is advantage to be interpreter if a
person does not understand the language. 1t is
necessary in legal documents.

We went to see Sir Maurice Scott about
a gift of land which my father wanted to make
to me.

I did not want to see Mr.
0ld client of his.

I next went and signed agreement in Sir

Scotte I am

Maurice Scott's office and came away. That was
one of the reasons for my going there.
We did not both sign agreement. I signed

it in Sir Maurice Scott's office. ILater on my

father signed when he was called on another day.
I had discussion with Mr. Barrack and Mr.
Beach. Mr. Beach had left the Dominion.

We the Fiji born don't speak like that. I know
Fijieans who speak in English often use the word
"Turaga" whilst speaking in English.

My father only went to public functions
in religious matters.

I have been consulted for a number of
years. I have been involved in a number of
public functions.

. When I took my father to the G.P.H. he
did not feel at home. That was the first and
last. -

I and my three brothers - plalntlffs in
this case - are friendly to each other.

We seldom spent time with each other. Only
when need arises to discuss with each other then
we would meet.

Mr. S.M.Bidesi told me he had discussed with
my father about his will. This was some years
before my father died. He said he had had
discussed with Mr. Wheatley about the sort of
will my father would want.

Mr. S.M.Bidesi did not tell me that the
will my father proposed was an Indian will and
not a bit a white man's will. There was no
secret that Mr. S.M.Bidesi was going to be the
executor. I don't remember having been told of
the conversation between Mr. Wheatley, Mr. S.M.
Bidesi:and my father. -

I was present in 1957 when my Iather spoke
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to S.M. Bidesi about his will. This was
at the Bidesi & Sons buildings. I can't
remember whether anyone else was there.
My father gave me to understand that he
wanted to give a block of land to each
brother. is was said many times after
this discussion.

He had said he would provide land
in the will.

Mr. Wheatley got two blocks of land.
We complained to my father about his giving
those lands to Mr. Wheatley.

I d4id not say this yesterday because
I was not asked.e I won't forget it in my
whole life.

I was asked yesterday about the
conversation. I did not mention about the
block given to Mr, Wheatley because I was
not asked until today.

First time I knew this Mr. S.M.Bidesi
was not executor when will was read by
Mr. Wheatley at Bidesi and Sons building,
Waimanu Road.

Mr. S.M.Bidesi was upset and annoyed.
He accused Mr. Wheatley. I can't remember
what words were used. He accused Mr.
Wheatley because he had wanted the blocks
which had been given to Mr. Wheatley.

I don't know meaning of expression
"to lower face".

Mr. S.M.Bidesi from my observation was
véry disappointed because the four brothers
wereleft out of the will.

M.D.Bidesi immediately after the
reading of will was disappointed. I don't
remember what he actually said to indicate
his disappointment.

S.P.Bidesi also made it clear that he
was very disappointed.

I and my three brothers were upset and
noviced for 14 days. We had discussed
together after the will was read. We had
agreed we would fight that will.

After he further read the will I said
to Mr. Wheatley "How come the will was made
this way. What sort of will is this". v

I examined will on the day after Mr.
Wheatley read it.

I 4id not have much to do with wills
but I have witnessed wills before.

What I meant that I said to Mr.Wheatley
is this -

(i) the will was not read, not explained,
and translated; '
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(1ii) Dbecause two Buropean ladies signed;

(1ii) we had no confidence in Mr. Wheatley;

(iv) Mr. Bidesi had worked hard for the
business and he had not mentioned who
was to run it and that nobody would
make will deferring distribution for
100 years when 1st generation and
second generation of first marriage
would have to die;

(v) all the time I had discussion with my 10
father he said not to go to Public
Trustee. They will suck blood -~ charge
7% interest.

I had all those things in mind when I said
to Mr. Wheatley "How come the will was made
this way."

Q. How did you know that the will was not
read at that stage.

A. The will was with Mr. Wheatley. I read
will myself - it was not written there. 20

I am a2 businessman. I got suspicion
when I saw it was initialled by two European
ladies.

Q. At this stage how did you know that it

wnea NNt P
wa.s net read over?

A, I read it there.

Another thing I had in mind was the fact
that the distribution was postponed for 46 years.
Nobody in his good sense would make this kind
of will postponing distribution for 46 years. 30
I had suspicion that my father would never have
made a will like that.

I also told Mr. Wheatley, "what kind of
will is this".

He said "I am sorry C.P. how this happened
I can't understand. I suppose Mr. Gregg did
that."”

My recollection is not that good but I'11
never forget in my life the incident of the
ggading of the will. My heart was broken that 40

Ve

This action commenced in 1966 when Wm.

Scott was acting for me and three other plaintiffs.
After Messrs Wm. Scott who handled the action,
my brother S.M.Bidesi took over the responsibility.

I did not know that Mr. Wheatley was going

to be examined on oath on commission. Mr. S.M.
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Bidesi may have t0ld me. I can't rehember. In the

I have given a lot of thought about Supreme Court
the will and how it would be set aside. Plaintiffs?

I don't know whether my three brothers aintitls
heard me when I spoke to Mr. Wheatley about LEvidence

the will. No.27

I don't know whether a domestic Chandra :
situation was created. I was myself very Prakash Bidesi
upset. I asked Mr. Wheatley nicely. We 14th December
were in the building office - Mr. S.M. 1972
Bidesit's office. Cross—

I can't say whether any of my brothers Examination
heard me or not. continued

I can't remember any other words which
Mr. Wheatley might have spoken.

The will was read out two or three
days after my father's death.

Q. Do you recall evidence I gave yesterday?

A. Yes. I have said many things.

Mr. Wheatley said "Public Trustee had
handled the will. You come and see me.
Bverything will be alright®.

I went to see my step-mother a few
days after reading of will in Mead Road.

COURT: = Adjourned at 12.55 until 2.15 pem.
Sgd

(T.U.Tuivaga)
JUDGE
On resumption at 2.20 p.m. appearance as
before
(3 plaintiffs absent)

P.W.2 (reminded still on oath)
XXM by McGervie (continues)

After conversation with Mr. Wheatley and
after reading of will we were all upset.

I saw my step-mother and had conversation.
I saw her 4 or 5 days after death of my father
at her home at Mead Road.

I came to Government Buildings that
morning. I saw Mrs. Andrews. '
I did say that I did not do anything until
after 14 days.

I was not mistaken. I stand by what I
said.

I saw Mrs. Andrews. My recollection is
quite good. I asked her about the will. I
said "Mrs. Andrews, you have witnessed the will."
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She said "Yes."
I asked, "My father can't speak English, why
the will was not read and explained and
translated?"
She said, "I only did the signature."
She said, "Will was never read or translated."
I also agked about the other lady. She
gave same reply.
Mrs. Andrews was shaking when I asked her

about the Will. T wouldn't say crying. I 10
was upset as I am now.
I remember what I said about interview
with Mrs. Andrews.
I told exactly what took place. She said,
"Mr. Wheatley only asked me to sign." Then I

asked about Mr. Wheatley.
I asked her whether it was read, explained
or translated.

Q. You said to her, Did you explain or
translated to him and she said "No.". 20

I asked Mrs. Andrews, "Who has read this
will or explained or translated it".

She said "I don't know. I only did the
signature. Mr. Wheatley knows it."

Qe Did she say to you during conversation
that day,
"Nobody read the will."

A. I don't know.
I got it vivid in my mind.

She said, "Mr. Wheatley may have read the 30
will but I don*'t know. I only did the signature."

The word "afterwards" was not in my mind
all these years. It is a slip of tongue. I
never used the word "afterwards".

After my interview with Mrs. Andrews I then
went to see Mr. Wheatley. AFter that I had
interview with Mr. Gregg. These interviews were
important.

I have clear recollection of important
things. 40

Mr. Gregg had one office, Mr. Wheatley
another and Mrs. Andrews another.

If you enter Public Trustee Mr. Gregg on
left, Mr. Wheatley on right and Mrs. Andrews
in the middle. , _

I have been there many times. After I saw
Mrs. Andrews I then saw Mr. Wheatley.

I spoke to him about the will. I said,

"Mr. Wheatley told me to come and see you with
or about the will. I came to see you." 50

He then asked me to see P.T. Mr. Gregg.

I went to see Mr. Gregg. I discussed things in
general with Mr. Wheatley. Can't recollect
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everything. We may have spoken about
wealth and other matters.

Mr. Wheatley told me about the will.
He sympathised. "You four brothers are
missed. I suggest you see Public Trustee."

I recollect saying to him " we are
surprised that the will was not made in
favour of all the brothers and sisters
which was the wish of my father.”
He said "Yes I sympathise with you. There
ig nothing I can do."

He wag very polite - trying to put me
over,

Q. Nothing important you might have left
out.

A, So many things have happened.

I think he also said he was surprised
why the four brothers were left out. I
think he also said he was surprised that
the land which was supposed to be given to
him was not given to him.
So far this exhausts whole of my recollection.
May be tomorrow I mgybe able to recall
other things. He agreed with me that my
father did not understand the contents of
Will. I dont't know whether it was said
during that conversation. He had said
it many times.

I can't repeat what I said yesterday.
He did say "I sympathise with you. Your
father did not understand the contents of
the will"®,
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Q. This was sketchy information you received

from Mr. Wheatley.
A. No.

A few minutes before Mrs. Andrews told
me to see Mr. Wheatley.

Mrs. Andrews had told me a few months
before "Mr. Wheatley may have read the will,"
Q. Did you say "I challenge you in the

will."”

"How come the will was not translated

to him."

"You knew Mr. Wheatley my father could

not read English."

A. Yes.
He said "Yes I agree with you C.P."

Q. That conversation left an indelible
impression on you.
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A. Yes fantastic.

I was brought up with my father. I know

him better than Mr. Wheatley.

Q. Why can't you remember a short while
ago what you said.

A. I can't remember everything. I am not a
machine.

Either on that day or the next day I went to
see Mr. Gregg.

I talked to him about the will.
I said "I have seen Mr. Wheatley about the will.
Will you please see the will."

He called for will which was brought.
He read it. He promised he would look into it
and he also said that Mr. Wheatley drafted this
will.

I think I mentioned to him about challeng-~
ing the will,

Then he said he would look into the matter.

I think he also said he wanted to see
both familiess

There may be something else, I can't
recollect.

I don't agree with suggestion that I have
no recollection of my interview with Mr. Gregg.

I said Mr. Gregg said "Nobody has read
will as far as I know."

I remember that now when T am reminded
of it. '

I agree it is important matter said by
the P.T. ‘

Q. Wh¥_did you_ forget that bit of conversation
until last £ hour.

A, There are so many things in my mind. I
must have forgotten.

After these three conversations I told my
brothers. I consulted them. It would be at
Bidesi and Sons buildings. Theywere all there.
M.D.Bidesi was not there.

I discussed my interview with Mrs. Andrews
and Mr. Wheatley and Mr. Gregg in detail. I
told them in detail. I t0ld them what
conversation I had at the Government Buildings
when I went to see Mr. Wheatley. I to0ld them
in detail what took place.

I told them - S.M. and S.P. Bidesi -~ in
detail about my conversation with Mr. Gregg.

I told them within a day or so and I was
instructed to see my lawyers. My recollection
then was vivid. After we consulted with each
other we decided to instruct our lawyers.
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On many occasions we brothers met to In the
discuss the will. I must have told M.D. Supreme Court
Bidesi about my conversation with Mrs. s
Andrews, Mr. Gregg and Mr. Wheatley. But g%?éntlffs'

I don't know when. It was then we decided laence
to go to a lawyer. No.27

I went to see Messrs Koya & Co. I went Chandra _
alone. Prakash Bidesi

I saw Mr. Koya. 14th December
Q. Did you give him full instructions. 1972

Cross—-
A. Yes. Examination
KOYA: Object to question because it is continued

irrelevant. It is prying into matters
between solicitor and client.

I consulted with Mr. Koya a caveat was
lodged. A week after Mr., Gregg called me
to him a discussion with him. I called on
Mr. Gregge.

Mr. Gregg and I wanted to settle
dispute without recourse to litigation.
As far as I know that was also the desire of
Mr. S’Mo,, S.P. and M.D. Bidesi.

: I had conversation with Mr. Gregg
perhaps once a month. He did say that the
law had to be changed and the law Society had
to be told. He mentioned this a number of

times.
COURT: Adjourned at 3.25 p.m. until 3.45 p.m.
Sgd
7.U.Tuiva
( JUDGE &)

On resumption at 3.45 p.m. appearance as before.

. XXM by McGarvie (continues)

I have been a businessman and a councillor
for a number of years.

I have had a fair amount of conversation
with other people in Fiji.

Since 1957 I have had a number of corres—
pondence with P.Ts I have received letters
from Mr. Gregg.

I received-letter of 19th Feb. 1958 from
Mr. Gregg.

I see this document (produced to me).

Q. You may read it.
KOYA: I object.

McGARVIE:
is in the No.l of affidavit of documents.
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KOYA: My grounds that this is not a perfect
memorandum of Mr. Gregg. This letter
emanated from P,T.

I have not XXM on this document. Not
relevant.
One way of bringing in hearsay evidence.

McGARVIE:

One is entitled any document with a view
to asking further questions.

COURT: Document may be put to witness.
(Witness reads document).

I have read document. To me it is a small
piece of paper.

After the letter of 19th Feb. 1958, I saw
Mr. Gregg a number of times. Approximately
monthly.

He told me the matter would be taken up
with the Law Society. He t0ld me he was still
negotiating with Fiji Law Society. He had no
results so far.

He said he will see Mr. McFarlane who happened
to be the Chairman of the Law Society.

He told me that the law needed to be
changed.
of 19th Feb. 1958.

Q. Had there been trouble between your
father and your brothers - co-plaintiffs
prior to his death.

A. Not to my knowledge.
new to me.

This is something

I never knew that my father had any dispute
with my brother Muni Deo Bidesi. Up till today
I have not been told of this.

I have never heard of any dispute between
my father and S.M.Bidesi. Never heard of
dispute between brothers about money matters.

S.M.Bidesi is well to do in his own
right - can't be any dispute over money matters.

I was not in Bidesi and Sons Limited. I
don(t know what went on there. It never came
to my notice that there was any agreement
between my father and S.M.Bidesi.

Later I came to know that the business was
not making any profit.

My father did not tell me that he was
worried about the business.

My desire to challenge the will is shared
by my brothers including my step brothers.

My basic complaint is my house at .1 Davey

He told me this after I received letter
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If my father had told me and my
other brothers that he had a will in the
terms of this will, I don't think we would
have had any conflict. We would settle
by arbitration. I am sure we would never
have gone that far - not my father. I know
he t0ld Mr. Wheatley what his wishes were
11 months before he died.

I would have gone to see my father if
I knew about the terms of will and discussed
it with him. I would never complain. My
brothers would also have gone to see him to
discuss it.

Q. Is it difficult to keep a secret among
the Indian Community.

KOYA:I object. Requires expert knowledge on
. part of witness.
BEuropean community in Suva is a small

one.

They never mix up with the other races.
They are not good mixer.

Q. Indian community tends to mix together.
KOYA:I object.

Witness:
dian community tends to mix with

every race.

None of the Buropeans who used to drink
with my father came to my will. »

To my knowledge my father did not know
Mr. Wheatley. He was a successful business-
man - well-known in Suva.

COURT: Adjourned at 4.25 p.m. until 9.15 a.m.

Sgd
14,12.72 JUDGE

In the
Supreme Court

Plaintiffs?
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No.27
Chandra
Prakash Bidesi

14th December
1972

Cross-—
Examination
continued
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Mr. Koya for the Plaintiffs
Mr. McGarvie Q.C. & Mr. Mitchell for the Defendant

PoWo2

Ssworn on Ramayan in English

XXM by McGarvie (continues)

KOYA:

I object to previous question. Subject
matter you asked witness is one that
requires high degree of specialised
knowledge. Expert opinion is being
sought. Prohibition against opinion
evidence applies in XXM as well as in
Examination-in-Chief.

Refer p.462 on Cross on Evidence
(Australian Edition) (Counsel reads).

10

McGARVIE:

is is merely putting matter which he is
probably experienced enough to answer.
If not he can say so.

I do not think the question is really
objectionable.

I raise the point of further sitting 20
beyond toda¥. We are entering into legal
vacation, he plaintiffs case has not

been completed. Submit case be adjourned
today to another date to be fixed.

If legal vacation had been fixed certain

arrangements would not have been made by me.

Inconvenience no doubt will follow. But

that would not justify this case going on and
during vacation.

of year.

Counsel and Court reach respite at end
Health, comfort and conveniences of

30

Judges and counsel should not suffer.

McGARVIE:

started should go on during vacation.
desirable this matter proceed.

(1)

(i)

f at all prossible for Court to do S0,
we would submit balance of convenience
that the matter continue until next week
without interruption.
Submit not part of concept. But when case
Highly
The main reasons:-— 40
Facts of this case are complex - law
involved need to be. Enormous advantage

to all parties. It is in the interest of
Justice the case go on.

Family dispute - sooner it is concluded

- the better. .

(iii)

Adjournment involved defendant in substantial
expenses in requiring counsel to return again,
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(iv) case has been delayed because my In the
correspondence had to be proved Supreme Court
formally. Plaintiffs?
This has taken a substantial part of Evidence
the Court's time. No.27
What is involved is further hearing Chandra
for a few more days. This would no Prakash Bidesi
doubt affect one's health. 15th December

KOYA: T am not able to tell how my witnesses 1972
are called. No possibility of Cross—-
finishing next week. Question of costs Examination
of counsel is irrelevant consideration. continued

As regards inconvenience of both
parties, we are used to this crucial
case had been adjourned from November
to February 1973. '

COURT: In my view Courts exist for convenience
of the public. In the circumstances

of this particular case I am firmly of
the opinion that it is in the true
interest of all concerned that the
case should continue until all the
plaintiffs have been heard in evidence.
This may take a few more days. This
will is of substantially completes

the "guts" of this case. I believe
that in the interest of justice that
this should be done. I propose to
continue to hear this case next week.

Sgd v
(T.U.Tuivaga)
JUDGE

Witness continues

Europeans have superiority complex.
Buropeans tend to discuss confidential matters.

Indians keep things to themselves. This
is why they are popular in the Dominion.

Confidential information has lezked from
Government Buildings. I don't know whether
there has been any leakage through Indians.

We accepted Mr. Gregg's proposals of
19th Feb. 1958 in good faith and without
prejudice. We agree if proposal had been carried
we would have left the will alone. We accepted
the proposals because there were no alternative.
I discussed proposal with S.M. and S.P.Bidesi
in presence of Mr. Gregge.

I had conference on 5th June 1958 with Mr.
Gregg when Mr. McFarlane and Mr. S.M.Koya were
present. I see Ex.19. I don't remember whether
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there was discussion on change of law.

KOYA: Now my learned friend as all that subject
of Law Society was discussed on that day
now put to witness as question of fact
that law has to be changed.

Question is most unfair to the witness.

McGARVIE:
We do not make out one's case from
one's own witness.
It is common to elicit facts in XXM.
Witness claims to have good recollection.

COURT: I see nothing improper in question. He
may or may not know the answer.

Witness continues

I remember conference of 5th June, 1958.

I don't remember discussion with Mr.
McFarlane and Mr. Gregg. I was interested in
the subject matter of discussion. I do remember
speaking to Mr. Gregg.

I have no recollection of anything said
during conference with Mr. Wheatley or Mr. Gregg.
Mr. Gregg said he would apply to Supreme Court.
He said that there would be no difficulty in
having the law changed. The change would enable
the proposals of 19th Feb. 1953 to be carried
out. He said he had to get order from Court.

My recoliection is that Mr. Gregg said
the law would have to be changed before the
proposals could be carried out.

I told S.M.Bidesi what discussion I had
with Mr. Gregg. I also told other brothers.

Mr. Gregg said he would see Mr. McFarlane on
change of law. I to0ld my brothers about the
question afterwards when we met.

I see Ex.21 - conference of 9th December,
1958. I told Mr. Koya the summary of what we
agreed upon. It is not written but it wes
without prejudice. Summary of things said on
that occasion.

A1l the time we were thinking that the
Court would approve order. We reserved our
rights over that arrangement.

Mr. Gregg gave me the assurance in the
presence of Mr. McFarlane. I withdrew the
caveat. I arranged with Mr. Gregg to withdraw
caveat sometime after conference of 9/12/58 and
before 11th March, 1959,

I agreed to withdraw caveat without
prejudice since Mr. Gregg had given me
assurance. It was arranged that Mr. McFarlane
would act for me to withdraw caveat. I do not
know purpose of withdrawing caveat. MNr. Gregg
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s2i1d he would have no difficulty in his
application to Court if I withdrew caveat.

I did know that Public Trustee would
get probate if I withdrew caveat.

By May 1959 there was no discussion
with me for grant of lease for 10 years. I
did not know until I got letter when C.T.6503
was leased to S.M.Bidesi. My brother told
me it was taken on a temporary basis for the
time being to run the business until the law
was changed. I did find out that the lease
was for 10 years in 1966. I had no part in
discussion in granting of lease to S.M.Bidesi
—~ or sale of business to him.

COURT: Adjourned at 10.55 a.m. until 11.30 a.m.

Sgd
(T.U.Tuivaga)
JUDGE

On resumption at 11.30 appearance as before

P.W.2 (reminded still on oath)

XXM by McGarvie

I was not surpised that this lease to
S.M.Bidesi was for 10 years.

I know all about the action.

Action N0.110 of 1964 by S.M. Bidesi I
knew about. S.M.Bidesi told me about it.

I did not know the result until afterwards.

I don't remember what the results were. We
discussed the results. He mentioned about

an undertaking. He did not tell me he had
discontinued the action and paid P.T.'s costs.

At end of 1959 S.M.Bidesi took lease
of both blocks C.T.'s 6503 and 6504.

I was quite confident that the law
would be changed because of assurance by Mr.
Gregg. ‘

Change of law would require Act of
Parliament and that would take time.

I knew the ultimate power vests with
Legislative Council to change law,

A long term lease was discussed. I
cen't remember date. I was party to it. By
long term I mean a period of 999 years.

I had discussion on 9/12/58 ~ Ex.21.
My impression and I do remember that the Yease
was for 999 years. Mr. Wheatley is telling
lies -~ this is not first occasion.

We discussed long lease just as good
as freehold. Mr. Wheatley said he had power
to do it. I don't remember 20 years lease

In the
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being discussed.

If my brother had not taken temporary
leases, the business would have gone into
bankruptcy.

After 1959 S.M.Bidesi had been handling
everything. He would tell us about proceeds
but we need not go into details. I myself
would give details., Mr.S.M. Bidesi told me
in letter of 17/1/61.

I see p.37 of Ex.1l.
recollection of this letter.

I saw Mr. Few and discussed change of
law in 1964. I asked Mr. Few before Mr. S.M.

I have no

Bidesi commenced action No.110 of 1964, I was
alone when I went to see Mr. Few.
Qe Put to you long before this action

commenced the proposals of 19th Feb.
1958 were not going to materialise.

A, I did not realise.

C.T. 9397 was situated between my land
and my father's.

' It was subdivided before my father's
death. It is behind my flats. My father
promised me C.T.8831. He did not promise me
CeTe9397. It was my father's wish that no one
should build on C.T. 9397. I did claim ownership
of C.T.8831. '

I told purchaser not to interfere because
family was still in dispute over land. The
Public Trustee did not want to sell land to me
but to S.P.Bidesi., I wanted to have negotiations
with him but he did not want to sell to me.

I 4did not want at that time for anyone
to come between me and my father's house.

S.P.Bidesi negotiated after Mr. Wheatley
refused to sell to me. I entered into an
agreement with S.P.Bidesi. It is p.95 Ex.95.
S.P. Bidesi transferred his interest to me.

I was very slow in making prayments under
the lease. I was waiting for the will. I had
blocked land from being sold. Mr. Wheatley is
a crooked man. I knew this from my heart.

I have received letter of 31st October 1962. I
knew that was my land.

It is time I received letter
I also read p.63.
192 as true.

v When T received letter of 31st May, 1963
I can't remember whether I paid up.

Q. In 1964 did you have a letter written to
: Public Trustee a misrepresentation about
C.T. 9397.

31st May 1963
P.64. I accept contents

paras.

10

20

30

40

50



10

20

30

40

50

147.

A, I can't recall that. But I recall In the
a misrepresentation in 1961 because Supreme Court
land should have been given to me. ot '
I see p.66. That letter was written g%?ég;éifs
by my lawyer on his advice. No.27

Q. Did you tell first person. Chandra

A. He found out himself. He checked up. Prekash Bidesl
Correspondence was shown to him. What 15th December
ig written there is my knowledge. Mr. 1972
Wheatley wanted to sell everything. Cross-—

Examination
I see p.67. It came to my knowledge. N
I took no further action. I had no alternative continued
but to pay up. The price was £450 or £500.
I had to sell land out of family for
£1000. I sold land after 10 years. After
paying £180 a year in rent.
My father gave me land on which I
built my flats. My father did not give me
a penny to build these flats. I did not
agsk for any.
After death of my father estate duty
was paid on C.T. 8814 - on which my flats are
built. Estate duties were payable. £193 was
payable on Estate and business.
I refused to pay in January 1967. It
was part of my share out of my father's
propertye. <
I see p.65. It is copy of statement
of sale of C.T. 9397. I don't know. I
could have. I don't deny having received it.

McGARVIE:
apply to have it admitted in evidence.

COURT: Admit p.65 in evidencee.

Re~BExamination Re-Examination

I was very upset when I was asked about
conduct of Indian community.

I have been a business man in this
town for 30 years. I have been a councillor:
for 20 years. ,

I have lived in city of Suva for 25
years. There have been over 20 doctors who
practice by dealing in confidential matters.
Successful. There have been so many Indian
lawyers who qualified and practised over the
years. They keep confidential matters. I
have never been let down by Indian solicitors.
In the Inland Revenue Department they deal
in confidential matters. Mr. Singh is head
of Inland Revenue. In Police Force there
have been many Indian officers. A number of
them have been promoted - Walli Mohammed,
Mam Raj.
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During lifetime of my father people
were dealing in confidential matters.

There was a Commission of Inquiry held
in public and parties in which Europeans were
involved - about 1953,

My father was still alive. Much
publicity was given about inquiry into
licensing dept.

In clubs if you have been you would
hear all that happen during day. My father
was still alive.

I know one Mr. Bal Govind. He deals in
accounts. I think Mr. Bal Govind handled my
father's account. Pearce & Co. also handled
my father's accounts.

My father dealt with Ellis, Munro,
Warren & Leys once or twice. They had an
Indian clerk. My father also dealt with
Messrs. Cromptons. My father was very religious.
He used to call whiteman "snake in the grass".
He would say "Don't trust white men".

He did not disbelieve his own race. He
had a high regard for them.

I couldn't believe my father would go
to Buropeans to draw up will.

_ I had expected my father to distribute
his property to all his children. I was very
surprised at the will knowing his religious
ways.

He was not an ungrateful man to my
knowledge. He was a devoted father. S.M.
Bidesi helped my father through in his business.
The other brothers had also helped. I expected
the will to provide for all of us.

I was surprised when we were not provided.
I was surprised that my father did not provide
for continuation of business - Bidesi & Sons.
This was his wish. ,

, ., To my surprise there was no mention in
the will of Bidesi & Sons.

COURT: Adjourned at 12.55 p.m. until 2.15 p.m.
Sgad :
(T.U.Tuivaga)
JUDGE
On resumption at 2.30 p.m. appearance as before
P.W.2 (reminded still on oath)
Re-Examination (continues)

Certain matters in that surprised me.
The basic reason for my disappointment was
because no provision was madedbout 1 Davey Street
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where my house is. That was also a part
of the reason.

I knew that my father having expressed
his wish 11 months before he died in
presence of Mr. Wheatley and Mr. S.M. Bidesi
-~ I was there, that would be provided.

Being staunch religious man he would
like to see all the children get equal share
and to live happily together. He also
wanted his business name to be kept alive
after his death. He used to tell us this -~
the name of Bidesi & Sons to continue -
not to happen like the Lilac Theatre which
was sold after Mr. Grant had died. These
things were not in the will. I expected
him to give me Davey Avenue property because
I was the first to get married. My mother
picked my wife for me. '

I did say my father learned the
building trade quickly.

. My father did not make any improvement
in his knowledge of English. He used to
deal mainly with Indians and Fijians. Very
seldom would he come into contact with
European people. ,

I did say he could not write or read
in Hindustani. He was taught to write his
signature by my brother. -

At a later stage Mr. Scott rang for
my father to go and sign. He took me with
him. I translated for my father who spoke
in Hindi.

In 1956 I came to know about
discussion between my father concerning the
will, It was between Mr. Wheatley, myself
and my other brothers. This took place in
the building. Mr. Wheatley was acting at
the P.T.'s office then.

Mr. Wheatley was asked in because he
had helped my father a number of times.

They were friends. Indian people are not
interested in my father's will.

Mr. Wheatley came to our business
premises to read will. Mr. S.M. Bidesi
accused Mr. Wheatley there - by that we
mean that Mr. Wheatley had mislead my father
in regard to the will.,

I looked at the will on that occasion -

Ex.24. I mentioned attestation clause. I
was very much surprised.

When I went to Mrs. Andrews I had
conversation with her. We were still in
mourning then. At end of the conversation
with Mr. Wheatley, he said "C.P. I agree
with you -~ you see the P.T. made the will",

At the end of my interview with Mr.
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Gregg he said "Don't take any action I®'1l
see the families are restored together.
Please do not do anything else".

After my visit to Mr. Gregg I consulted
my brother. Some weeks later I lodged caveat.
The delay was due to P.T. Mr. Gregg said
the will would have to be changed.

On 18th Feb. 1958 he talked only about
the will not of change in the law.

I see p.10 of Ex.l1. Mr. Gregg did not
say anything about changing the law.

Mr. Gregg informed that the law should
be changed because at moment 1ittle prospect
of getting Court order 3 to 4 years after -
round about 1961.

If T had known what my father was going
to put in the will, I would have approached
him to lodge my objections.

I see p.66 - first para.
agreement was with S.P. Bidesi.
did not point this out to me.

I see pe37 - I did not want to read
because I was upset of the racial issue.

- The contents of this letter were brought
to my attention before this trial when I
looked at our files relating to this action.

A week before this trial commenced. I saw a
photostat copy.

I went to see Mr. S.M. Bidesi after I
saw Mr. Gregg.

I t0id S.M. Bidesi *why did you take
this lease" He said, "It is a temporary lease.
Dontt worrydout itw,

I remember the conference of 9.12.58.

I don't know why Mr. Wheatley did not
record the long lease - 999 years in Ex.21.

- In 1957 there were quite a few Indians
in Public Trustee's office - Kurup - Singh -
Mrs. Kupsami. There were also Indian typists
and stenographers.

In 1957 the Attorney-General was in
charge of Mr. Gregg. At the time the Attorney-~
General was senior official member of the
Government.

Last time I spoke about change in the
law was with Mr. Few.

The first
Mr. Wheatley

Sed

(T.U.Tuivaga)
JUDGE
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No. 28 In the
Supreme Court
SHIU PAL BIDESI
Plaintiffs?
Ev1%en§
Oe
P.W.3 Sworn on Ramayan in English Shiu Pal
SHIU PAL BIDESI - Company Director. Bidesi
I live at 228 Princess Road, Tamavua. %g?g December
I am one of directors of company known as Examination

Bidesi and Sons Limited.

I am 40 years of age. I was born
at Muanivatu. I am son of Bidesi s/o
Chuman.

I was living with my father when I
went to school at Muanivatu. My mother
died when I was about 2 years of age.

When I went to primary school my
father had married present Mrs. Bidesi.

My sister married Ram Deo - living next
door.

There were four brothers living
there and Mrs. Bidesi and the other children.

In 1933 my father was working. I
went to primary school until 1942, My
father was then doing his construction work
at Joske'!s Street near the Police Statien.
I had occasion to talk to my father.

When I was still in primary school
my father spoke very broken English. My
father would talk with Barrack and Tippot
and at times my father would go to the
Polo grounds. He used to speak half
English, half Fijian and half Indian.

If he finds himself in difficulty he would
speak in Fijian and Indian. Mr. Tippot
would understand a little Hindustani.

When I left primary school there
was no improvement in my fathert's English.
After the War I joined firm of Bidesi &
Sons as a clerk - 1941/42. He was still at
Joske's Street.

My brother M.D.Bidesi, C.P.Bidesi
were working for my father. I think S.M.
Bidesi was working for Mr. G.W. Johnston as
architect draftsman.

I was employed as clerk - also acted
as driver. When I joined firm M.D. Bidesi
was there - S.M. Bidesi was helping the
0ld man. I worked for two years as clerk.
By then I knew my father could neither read
nor write English., I sometimes drove for
my father.

Yes on occasion I heard my father
speak in broken English.



In the
supreme Court

Plaintiffs?
Evidence

No.28

Shiu Pal Bidesi

15th December
1972
Examination
continued

18th December
1972

152.

Mr. S.M. Bidesi used to do readir.g of
plans to assist my father. If my father could
not understand the specifications he would
bring them to S.M. Bidesi or Ratu Nacani
Mocelutu - foreman at the time.

COURT: Adjourned at 3.55 p.m. to Monday 18th
December, 1972 at 9.30 a.m.

Sgd
(T.U.Tuivaga)
A JUDGE 10

Mr. Koya for the Plaintiffs
Mr. McGarvie Q.C. and Mr. Mitchell for the
Defendant

P.We3 — SHAR PAL BIDESI - Sworn on Ramﬁyan in
EhgllSh

Examination—-in-Chief (continues)

I am 45. I have checked.

My father had quite a few clients at
the time.

At the time he was contacting other 20
races — but not Europeans. There was always
someone with him either myself or S.M. Bidesi
to explain things to him.

Ny father did not speak fluent English.
My father had very little social contact.

At the time polo was being played at
my father's house at Laucala Bay.

My father used to go to the Polo Club.
He used to be closely associated with late
Mr. Hankar Singh who ran the Polo Club. Few 30
Europeans would join them for drinks. After
that he would come back home. Conversations
were normally restrained because my father did
not understand English that is when my father
would say "What is he saying"?.

In 1948 I went overseas for education.
Before that I went to Marist Brothers High
School - 1945. I was still living then with
my father. I attended Marist School for 3 years.

We used to live at Suva Point. After 40
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school I used to come to Waimanu Road to
the office because bus service was not
regular. My father did not then improve
his English and Hindi too.

When I went to Australia my father
still had building contracte.

My father changed business from Joske
Street to Waimanu Road whilst I was at Marist
Brothers School. I was away in Australia
for approximately 6 years. I came back to
Fiji in 1953. I went to London for ayear
and came back in 1954.

In 1954 my father was still living
in Suva Point -~ his business was then at
Waimanu Road.

After I returned from London I
acquired a land and I built a house on it.
It is my present home. I had registered as
an architect after my return from London.
He gave me office. I had two draftsmen.
For a small sum I helped in business. His
attitude towards me was pleasant.

I saw him quite a lot -~ my house
ad301n1ng and we talked about land, sub-
divisione.

I did not find any improvement in
his knowledge of BEnglish.

My land at Tamavua was given to me
by my late father. My office was in Waimanu
Road, from which I carried on my work as.
architect. My father did not charge rent.

In 1956 I moved to the present house,
four months before I got married.

My father was happy about my marriage
but he was not happy my wishing to marry
in the western manner. We were married
according to Hindu ritese.

I used to assist in preparing bill of
quantities and plans and when S.M. Bidesi
was too busy I used to help. Neither his
English nor his vocabulary did change. He
could not write one alphabet in English. He
could not write Hindustani.

In 1957 I knew my father was selling
part of his property at Mead Road to Road
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Builders. Mr. Tetzener was managing director
of the company. I initiated the sale of land
with NMr. Tetzener. I rang Mr. Tetzener again
to discuss sale of 80 acre of land. I said
my father would like an offer from him. I
did mention a figure of £40,000. I remember
myself, my father, Mr. Tetzener and Bhindi
Brothers were present and finally my father
agreed to sell at £38,000. The sale and
final agreements were drawn by Mr. Warren.
They paid a small deposit with balance to be
paid with low interest by yearly instalments,
I think. I started the first discussion.

At these negotiations my father would speak
to me in Hindustani. I did the talking -
English with Mr. Jethalal, Mr. Tetzener. Bhindi
Brothers spoke in Hindustani to my father
Jethalal was trying to reduce the price of
land. I don't remember date but agreement
was signed not long after the negotiations -
and bill of sale.

. I was not there when the agreement was
signed. My father sold 2 acres to the
Government of Fiji of his Mead Road property.
We received offer from Director of Lands.

I read letter to my father who was not happy
with offer of £5,000. I spoke to Mr. Lloyd,
the Director of Lands. Eventually agreement
was drawn up in office of Marquardit-Gray.

My father signed agreement. I was present.
My father wanted whole content read in
Hindustani - Mr. Tar Ali, Clerk of Marquardt-
Gray interpreted the document.

Sale to Government of Fiji took place
3 or 4 years before my father died.

My father commenced living at Tamavua
about 1954 or 1955. I can't give exact time.
I live in Princess Road - my father lives 14
to 16 chains behind my backyard and at Mead
Road. About 8 months to my father's death we
were in very good terms. We were in visting sic
terms. He would call in for dinner. The night
before he died - on Friday morning I got
telephone call from my sister Prema - she
said, "Come quickly father wishes to see you".
I did not change pyjamas. I saw my father
standing with sister in front of door.

I spoke to him. He said he is not
feeling well. I took him to back room.

He said, "You boys look after the business
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well, Listen to S.M. Bidesi = he has
always looked after the business well. He
would look after the business. Assist him

in the way he has carried out the business
in the past."”

He asked for a glass of water. After
he drank in a matter of minutes he was dead.
My step mother was there all the time. My
step-sister was also there. Couple of children
were hanging around there. I can®t recall who
they were. It was almost daylight. Dr. Dharam
Singh came in and saw my father and declared
that he was dead. I went to Suva Point and
informed S.M. and M.D. Bidesi that my father
was dead. I was not surprised why my father
said to look to S.M. Bidesi -~ he being
eldest brother with so much experience -
wanted him to carry on business. My father
did not discuss with me about make a will.

T attended the funeral - he was cremated at
Vatuwagqa in the same afternoon of the day he
died. A few days after he died I went to my
office. Mr. Wheatley asked us to be gathered
in the office in the morning. I attended

this meeting. Mr. Wheatley came to the office.
He brought envelope.

S.M. Bidesi, C.P. Bidesi, M.D. Bidesi
and myself were all present. Members of the
other family were not there.

Mr. Wheatley read contents of will.
After he had read the will, C.P. Bidesi got
up and cried he wanted to read the will
himself. C.P. Bidesi looked at will. He
lost his head. He said to Mr. Wheatley
"Who are these two people who witnessed the
will", They were signed by Mrs. C.Andrews
and Mrs. C.Behn. I see this photostat copy
of will. This is copy of will T saw and it

shows signatures of Mrs. C. Andrews and Mrs.
C. Behn.

I see signature of mg father in

Hindustani. Mr. C.P. lost his head. He was
very wild. Mr. Wheatley said, "Take it easy
C.P. Don't worry. I didn®t do it. This was

done by Public Trustee. I'11 see the P.T."

C.P. Bidesi said, "These people who
signed the will - you know my father can®'t
read. This was not explained to him in
Hindustani language." I walked out. Mr.
Wheatley was still talking at the corner.
S.M. Bidesi said, "I would like to see
instructions of my father."
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Mr. Wheatley said, "I think the girls
must have omitted this. I'11 look for
file to find instructions." I walked out as
I was disappointed with whole thing. Nothing
was contained in the will about the business.
I see Ex.24. I see signature of my father.
This was document read out that day.

After will was read, I was disgusted
and disappointed. I told Mr. Wheatley
Mr. Bidesi could not have made a will like
this. He is strong Sanatan in life. I%
was surprising that we were eliminated from
will. The first thing that came to my mind
was the business. Mr. Wheatley said he
would go and see Mr. Gregg, the Public Trustee
and would let me know later on. According
to his philosophy all children, both
marriages, should share alike - male or female.
My father had a sense of gratitude for things,
however small, done for him. It was children
of first marriage who worked so hard - seven
days a week, to build up the business.

Prior to my father commencing business
I knew he was a carpenter. He used to work

for Whan's Construction. Since then he

started his business, it was always called
Bidesi & Sons. He used to work very hard -
Saturdays and Sundays too.

We were second largest builders in
Suva at that time. I was surprised that
there was no continuation of business under
the will.

My father did not do anything to upset
both families. We have always lived
amicably together. His attitude was to
maintain harmony.

I was surprised that S.M. Bidesi was
not named as executor or manager of the
business.

My father always had a high regard for
S.M. Bidesi - implicit trust in S.M. Bidesi.
Whatever S.M. Bidesi did was never questioned

or challenged by my father. Bidesi & Sons
used to operate bank accounts with BeNeSeW.
Cheques used to be signed by M.D. Bidesi for
a short time. After that S.M. Bidesi always
signed cheques. I never saw my father sign
any cheques. At time of death S.M. Bidesi
used to sign cheques. Bidesi & Sons had a

10

20

30

40



10

20

30

40

157.

letterhead. S.M. Bidesi was conducting In the

correspondence for the firm after my Supreme Court

return from London. Plaintiffs®
M.D. Bidesi also appeared disgusted Evidence

after reading of will and walked out from No.28

there. Shiu Pal Bidesi
I told Mr. Wheatley "If you knew we %232 December

were not provided for in will what made you Examinati

bring will to read to us". continueéon

Mr. Wheatley said "It was P.T. who
made will and not me." He didn't know
contents of will.

After few weeks C.P. Bidesi had
discussion with us - we had all agreed that
C.P. Bidesi was to lodge caveat against
Public Trustee. It had blessing of us
three other brothers.

I see p.69. Letter I received. Business
carried on as usual after death of my father.

S.M. Bidesi was still in the office.
I had spoken to Mr. Gregg about this appoint-
ment. I spoke to S.M. Bidesi about business.
I told him unfair for me to be manager of my
business.

S.M. Bidesi was upset about whole
business. I took up appointment on temporar¥
basis to keep name of company going. Name o
Bidesi and Sons was never revoked from the
firm named in the letter. Bank account was
running but cheques were signed by Mr. Gregg
or one of Public Trustee's staff.

Discussion about caveat took place
before this. I knew before I took up manage-
ment that caveat had been lodged. I see p.50.
It is first caveat. :

COURT: Adjourned at 10.55 a.m. until 11.30 a.m.

(T.U.Tuivaga)
JUDGE

On resumption at 11.30 a.m. Appearances as before
P.W.3 (Reminded still on oath)
BExamination—in-Chief (continues):
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I see p.50. It is caveat. After
lodging caveat the Public Trustee and the
plaintiffs had meeting in Public Trustee's
office in February 1958.

I see p.10. I have seen the original
of this letter before today. Public Trustee
had given us word that he was applying to Court
to vary terms of will of my father if C.P.
Bidesi uplifted the caveat. There was discussion
in relation to (a) of p.l0 and there was also
discussion in relation to (b) of p.10 - also
in relation to paragraph 2.

I always understood that they (Public
Trustee) were prepared to sell business to
S.M. Bidesi and land to C.P. Bidesi. Public

Trustee said that she had not very much to say
in the will as she was only a tenant-at-will.

Mr. Gregg did say that he had to pay death
duties within a year.

There was not much money in the trust.

Public Trustee had said that the Public
Trustee was not competent to run the business
and nominated S.M. Bidesi to run the business.

He said the lady was objecting to the
sale but she only had a minor interest in
property.

We said and made it clear that we were
negotiating without prejudice to our rights to
challenge the will. He assured us that he
would do his best that something could be done.

We had accepted his offer without
prejudice. We respected Mr. Gregg and held
him in high regard and we believed that he
was genuine,

When I saw letter p.10 I saw he had
written in accordance with conversation we
had the day before. Between 19th February 1958
and 9th December 1958 I was still operating
the business.

I see Ex.21. It is in Mr. Wheatley's
handwriting. I don't recall term of 20 years
being discussed. I remember long lease being
discussed. We went to get permission from
Court to sell C.T.s 6503 and 6504 to S.M. and
C.P. Bidesi.

I see,p.10 of Ex.1 and Ex.21.
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Mr. Gregg said if Supreme Court rejected
application he would give long lease which
would be as good as freehold. Basis of
arrangement was the removal of caveat without
prejudice and reserved our right to challenge
the will,

Public Trustee had given assurance but
he had not applied to Court to approve
application. Mr. Gregg would say he was
working on it - not to get excited. Caveat
was finally withdrawn on 16th March, 1959,
A lease was not executed until 20th November
1959. I was still manager of business during
that time. Mr. Gregg did not know what he
had said for next eight months. To my knowledge
Mr. Gregg had not applied for approval to Court.

I see Ex.22. It is in respect of both
C.T.s 6503 and 6504 and in favour of S.M.
Bidesi only and for term of 10 years.

Prior to 20th November 1959 I came to
know that S.M. Bidesi had taken a lease. I
see p.2l. MNMr. S.M. Bidesi t0ld me.about it.
He said he was taking a lease on a temporary
basis. Understandin% that Mr. Gregg would
apply to Court was still subsisting.

C.P. and S.M. Bidesi are both business
eople. S.M. Bidesi is very successful
usiness man. I see Ex.22 and Ex.21. There

is a difference in the term of lease granted
evegfually from that which was discussed on
Ex.2]1.

All T know Mr. Gregg had been saying
he would apply to Supreme Court.

I see pe.21. We had agreed that S.M.
Bidesi will take over the lease and business.
He said he would apply to Court in pursuance
of his letter of 19th February 1958.

He said it was a long process going

through legal formalities. If application
went through lease would be revoked.

After I received letter p.21 I handed
over operation of business to S.M. Bidesi who
had run it ever since. The business has been
registered Bidesi & Sons Ltd. I am one of the
directors. '

After I handed over management of business,
S.M. Bidesi told me that Public Trustee's
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prolonging application to Supreme Court.

I think we engage Scott & Co. Neither

Mr. Gregg nor S.M. Bidesi told me the reason
for delay since 1959. I did not enter into
any negotiations with Mr. Gregg. S.M. Bidesi
was handling matter.

I have seen particulars of Defence.
Item 42

When I took over management of business
no probate was seen then. There was no 10
settlement achieved between myself and Public
Trustee. I left my two elder brothers S.M.
and C.P. Bidesi to handle the matter. I knew
about first caveat. I approved lodging of
caveat by C.P. Bidesi.

I was paid wages by Public Trustee for
my work. This had nothing to do with the will
- we had reserved right to challenge will.

C.T.8832 adjoins my property - land on
which I had my house on - area a little of 20
4 acre. The title was in my father's name.
I had fenced this land in 1954 or 1955, during
lifetime of my father who had no objection.
My father had promised giving us block of land
and since this one adjoining my land, it was
most desirable that I should get the land to
avoid unpleasant neighbours. I put fence on
three boundary lines. I did a lot of improve-
ment on the land. Title was still in my
father's name. I had a written undertaking 30
from my father about this land before he died.

I see p.70. MNMr. Marquardt-Gray acted for
me in this matter.

McGARVIE:

I objecte What Mr. Marquardt-Gray said
is not admissible. Original document should
be produced.

KOYA:

I am dealing with one of defendant.
Allegation has been made whether true or not. 40

Witness continues:

I had given letter about undertaking
regarding land C.T. 8832 to Mr. Gray, who
has it now I would not know.

Document was drawn by Ali of Mr. Gray's
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office. My father signed it in my presence.
Eventually I had to buy the land when
Public Trustee refused to accept the
undertaking by letter. I told Mr. Gregg
that 1t was through my effort that my
father got £40,000. It was in appreciation
of this service my father gave me land.
Conference and my father agreed to sell
land on reduced price. &£500 was unimproved
costs and they gave me allowance for
improvements. I paid £300.

I see p.72. That is another claim
on my behalf., P.73 is a reply.

I see ¥.75. Mr. McFarlane wrote
e This is different matter.

After my father's death I could not

‘have proceeded against anybody else other

than the Public Trustee in respect of
C. To 8832.

Item 44

I made claim for services rendered.
The fact that the Public Trustee was
executor made no difference. Eventually
I was awarded £400 odd only after I had
resorted to litigation. I see Ex.8. It
deals with the particular litigation.

Item 45

I made claims for bonus. Eventually
a sum was paid to me by Public Trustee -
£300. Receipt of this money had nothing to
do with validity of will.

Item 46
I was at conference of 9th December

1958. I was not the one that arranged the
conference. I did not arrange that Public

Trustee to lease land to S.M. or C.P. Bidesi

in the event of Supreme Court not approvin
sale of the land. Caveat was subsisting a
that date.
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Segd
(T.U.Tuivaga)
JUDGE
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On resumption at 2.15 p.m.
Appearance as before.

P.W.3 (Reminded still on oath)

Examination—in-Chief (continues);

Item 47

I did not write a letter to Public Trustee
on 18th February 1960 regarding payment of
debt to one Gangaram. I see p.93 - I recall
now that Reliance Construction Company was
involved. I remember received this letter. sic 10
In replying to that letter I did not give
recognition to Public Trustee. It was my
duty to give explanation for my running of
estate.

Item 48

I remember Action No. 212 of 1960 brought
against me. I did not recognise will. Action

~was in default of my recognition.

Item 49

It was undertaking given to me by my 20
father. I see p.75 letter to Public Trustee
(Mr. McFarlane). I lost case in Supreme Court
but won in the Fiji Court of Appeal.

Item 50

In this action I was not giving
recognition to the will of my father. The
release relates to my father.

Item 51

I have C.T. 8830. Five blocks away from
my present house. Thisgs is letter referred 30
to at p.77 of Ex.1l. Mr. Wheatley told me he
was selling 3 blocks facing Princess Road.
It was Bidesi land.

I thought best for me to buy then someone

- else. It is freehold land. Iand was transferred

to me. This transaction had nothing to do
with my father?'s will. It was sold in open
market.

Item 52

I remember action 163 of 1961. I had ' 40
nothing to do with recognition of will of my
father.
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Item 53

The payment to me by Public Trustee had
nothing to do with my recognition of the will.

Ttems 54, 55, 56, 57

I remember C.T. 8832 ~ its transfer to
me had nothing to do with recognition of my
fatherts will. I would bring action against
whoever claimed land. Public Trustee was

registered proprietor of land C.T. 8832, I
had no business in matter.

Item 58 (Abandoned)
Item 59

I see pp.82/83. Messrs. Cromptons were
acting for me then. I see second last
paragraph. Claim of £300 was on basis of
"without prejudice". I would have made the

claim if anyone else other than Public Trustee

was executor. I had deposited £150 into the
estate. I don't remember what happened
eventually.

This matter did not go to Court.
Item 60
Public Trustee made a request to pay

duty. I refused to pay duty on gift. It was
given to me by my father well before he died.

I d4id not recognise will. From time of reading

of will or issue of writ in 1966, Mr. Gregg
knew we were going to challenge the will.
Mr. Wheatley also knew.

I remember in 1964 sometime Mr. Few
became Public Trustee. I remember we had
discussion with him concerning letter of 19th
February 1958. I said, "What are you going
to do about application to Supreme Court to
vary will", '

He said he would look into it. I would
say I saw Mr. Few 7 or 8 months before issue
of writ on 3rd August 1966.

From my knowledge of my father's business
habits, I knew my father was always cautious
about strangers. I doubt if he had much to
do with strangers. I have lived all my life
in Piji except when I was absent. He was
very proud of Indian race. He associated
mainly with this. He is a strong Sanatan.
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There were always Indian staff in the
office. Chuman Lal has been in firm of
Bidesi & Sons Ltd. for last 20 years.

I know one Bal Govind. He was my
father's bookkeeper and had access to all
matters of my father relating to business.

During his lifetime for many years

Messrs. Cromptons handled his legal matters.

Dean used to be the clerk and did interpre-

tation. Mr. Iateef was a clerk. He dealt 10
with my father on numerous occasions. My

father was dealing with his firm in 1954.

At time of my father's death there were two

Indian Solicitors with Messrs. Cromptons.

Dr. Gopalan was his main doctor.
During my father's lifetime Mr. Sajjananand
was Registrar of Supreme Court. Vijay R.
Singh and Raman Kurup were in the office of
the Registrar of Titles, Mr. M.T. Khan. T
have not heard or seen any dispute of father 20
and son in Bidesi family.

I know of no dispute between my father
and S.M. Bidesi prior to his death. Relation
was happy one between two branches of family.
There has been no real discord. I had support
from my stepmother and stepbrothers and sisters
to make my marriage happy. We had tried to
avoid going to Court - to bring amicable
settlement to all concerned. This litigation
would have been avoided if Mr. Gregg's 30
application had been approved. None of us
plaintiffs were anxious to go to Court. Tt
is with great reluctance we had gone to Court.
The Public Trustee was responsible for delay
as obvious from files. Up till now I have not
received any written advice that Public Trustee
will not apply to Court to vary will.,

XXM nyMcGarvie:

I was_disgusted and disappointed after
reading will by Mr. Wheatley. 40

I was not necessarily disgusted when T
was omitted from will. I was disappointed that
Nno provision was made for running of business.
We were concerned with administration of
business - not because we were left out under
will. T had not expected that will which was
totally different. I did not resent just that
nothing was left to me under the will. C.P.



10

20

30

40

165.

Bidesi spoke to me after he had seen Mrs.

Andrews, Mr. Wheatley and Mr. Gregg. We
had discussion on what we would do. We

decided to challenge will.
Sgd

T.U. Tuivaga
JUDGE

On resumption at 3.45 pe.m.
Appearances as before.

PeWe3 (Reminded still on oath)
XXM by McGarvie:

Since my brothers worked so hard and
suddenly business had come to an end this
is what I felt at the time.

I was not concerned with my own position.

I had lucrative business. I had substantial
education from my father. I received part

of land on which my house is built. I was

in satisfactory financial position as I am
now. S.M. Bidesi was in satisfactory
financial position. C.P. Bidesi's financial
position now that of M.D. Bidesi,

When my father died he had young
children. I do not dispute my father's
right to Erovide for second family. This did
not trouble me.

The only thing that troubled me that
the business was not left to anybody. My
concern was not that the estate was left to
second family. T had not objected to my
father leaving estate to second family.

I objected to the fact that the business
was not left to anyone and the fact.it was
not my fatherts will. I have never had dispute
with my father.

To my knowledge my other brothers had
not had dispute with my father.

I have not received information that
S.M.Bidesi had dispute with my father. I have
not heard it suggested except in the statement
of Mr. Wheatley. I am positive I could not
be mistaken. I was defendant in action against
Public Trustee for £2400 odad.
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I remember Mr. Gould give evidence in
that case. Mr. Gould was cross—examined by

my counsel. Mr. Gould said, "A series of
certain secret". I don't remember hearing

him say in XXM. S.M. Bidesi is very
influential man in my family and in society.
I was very close to my father. He talked to
me about %ﬁsiness contacts. He did not
discuss his office with other plaintiffs. T

have no foundation for dispute between S.M.
Bidesi and my father. I have read Mr. Wheatley's

depositions a number of years ago and again
recently.

. I made inquiries of S.M. Bidesi after
reading the depositions who said, "He is a
bloody liar". I never heard of any complaints
by S.M. Bidesi that he was independent of my
father. I knew nothing of any alleged dispute.
None came to my ear,

I.never heard of any dispute between Muni
Deo Bidesi and my father. Not in my presence.

I neither knew nor heard of any dispute,
S.M. Bidesi was so disgusted after reading of
will and refused to remain a manager. I can't
recollect exact words. I have good recollection
for events that took place 15 years.

We had discussed the matter. S«M. Bidesi
was supposed to be executor of will. He asked
Mr. Wheatley, "What happened to instructions
of my father". With 4 weeks of my father's
death, we decided to challenge the will not with

anyone of blood. It is exaggeration.

COURT: Adjourned to tomorrow until 9.30 a.m.

(Sgd) T.U.Tuivaga
18.12.72 JUDGE

Mr. Koya for the Plaintiffs

10

20

30

Mr. McGarvie Q.C. and Mr. Mitchell for the Defendant

P.W.3 — SHAR PAL BIDESI - Sworn on Ramayan in
, English
XXM by McGarvie (continues):

KOYA:

My objection relates to what C.P. Bidesi

40
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would have said. Calls for agreement In the
and an opinion over C.P. Bidesi's evidence. Supreme Court
. . Plaintiffg"
Relying on William Baldwin 18 Cr. Evidence
App. R. 175 at p.176 and at p.178. No.o28
(Counsel reads). Shiu Pal Bidesi
Refer to Phipson (10th) page 661. %8;? December
Cross-
LCOURT: Examination
continued

In my view the form of XXM employed
is quite proper as its main object
clearly is to test the witness's recollec-
tion of events which allegedly took place
in his presence. I don't see evidence
of opinion involved here. I do not think
that the case referred to covers the
point in question.

(Sgd) T.U.Tuivaga
JUDGE

Witness contimues

The four brothers agreed together to
challenge the will. It is not my recollec-
tion that we would fight the will with
one ounce of blood. I was not troubled by
the will leaving everything to the second
family. The fact that my father left
will to second family d4id not surprise me.

I did not see good reason for my father
leaving the will to second family. At

that time I thought Mr. Wheatley had done

a mischievous thing. He did not have the

will interpreted to him. My father was
ungrateful to us brothers of first marriage.
He was ungrateful to me his pet son. I had
rendered services to him. Interest of Bidesi
& Sons was major consideration. €.P. and

M.D. Bidesi are now in good finaneial position.

I said yesterday that my father's
religious philosophy would .share his property
equally. My father would not want to see
the family divided. We did not accept will
at time. In my view there should be mentioned

of children of first and second marriage in
the will. '

. Children of first marriage were refered
to in will. Antiquity in the will. I was
disappointed by fact that I was not given a
piece of land under will. This is a very recent
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disappointment prior to that. I was disappointed
because the business was not mentioned in the
will. S.M. Bidesi hzd an office upstairs in

the building premises. Atma Bidesi had been
working for Bidesi & Sons since 1950. T had

no argument with 5.M. Bidesi upstairs. I

did not take the side of my father in any

dispute between S.M. Bidesi and him. C.P.

Bidesi was not working for my father when

he died - he left ten or more years before 10
that. I had been assisting my father prior

to his death. I never signed any cheques for

the firm. I don't know whether S.M. Bidesi
moved his belonging prior to my father's death.
As far as I know he has always worked for Bidesi
& Sons. 1In 1957 business had not been
profiteering very well. That was hard year.

I was surprised when Mr. Gregg appointed me

to run the business. T was not surprised when
S.M.Bidesi refused to manage the business. I 20
have never been manager of business before my
father died. I don't remember whether I said

in XXM that I was manager of firm in the Court
before Knox~Mawer J. I had appealed.

I see Ex.10 p.13 (appeal record). I don't
recall whether question was put to me at al1
of my being manager of Bidesi & Sons.

During 1957 m¥ father did not tell me he
was worried about the business. S.M. Ridesi

is also known as Mundilal. T did make a claim 30
through S.M. Bidesi for payment of bonus. It

was practice of my father to pay bonus.

M.D. Bidesi and Ram Deo were also entitled
to a bonus., C.P. Bidesi was not entitled to g
bonus. S.M. Bidesi wags entitled to bonus for
his services to the company. I see Ex.l
Pp. 2 & 3. I can't explain why no law is made
in respect of S.M. Bidesi

Five or six days after the death of my
father, C.P. Bidesi had consultation with us 40
and told us of conversation he had at Government
Buildings. The four brothers were present.
Held at Bidesi & Sons Ltd., Waimanu Road.

He told us in some detail of conversation
he had with Mrs. Andrews and Mr. Wheatley he
had at Government Buildings. This action started
with my consent. I gave due consideration to
the case.

I kngw that Mr. Wheatley would give his
gy;degce in Sydney. I was told this by S.M. 50
idesi.
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' C.P. Bidesi said that he had seen
Mr. Wheatley and told him, "This is not
will of my father.™

Mrs. Andrews said to C.P. Bidesi, "I
didn't read will, I only signed it."™

I read Mr. Wheatley's deposition shortly
after they arrived here.

I had transaction about July 1957 of a
donation of land C.T. 8832 - some four months
before his death. I had nothing to do with
the preparation of that document. I asked
my father and he said clerk would prepare
it. My father signed document. I brought
action against Public Trustee when he did
not honour it. I received it after it was
executed before my father died. It was in
English. It had no attestation clause. I
later learned that attestation clause was
necessary when will was read.

My father was very careful about
signing documents. He wss allergic to
signing documents. He was an alert man
and a clear mind.

When I saw document in p.70, I had
no doubt that he fully understood it
before he signed.

I had a later transaction (7 days
before) -~ shortly before my father's death.
My father signed document which released me
from payment of certain sums of money. When
he signed on 8th November, 1957, he was a
bright, clear and alert man.

Document was prepared by T.A. Ali.
It was in English. I owed my father £2000.
I had come into some money and wanted to
discharge. Document of discharge was
prepared in office of Mr. Marquardt-Gray.
I d4id not type it. I could not be mistaken.

I don't remember whether I said that
I typed it before Mr. Knox-Mawer J. I had
no recollection whether or not I typed.

COURT: Adjourned at 10.55 a.m. until 11.30 a.m.

(Sgd) T.U.Tuivaga
JUDGE
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On resumption at 11.35 a.m.
Appearances as before

P.W.3 (Reminded still on oath)
XXM by McGarvie (continues):

I can't remember whether document was
signed at the business premises or not.

It was in English. I can't remember
whether it was read to him before he signed it.

I remember reading passage in Mr. Wheatley's
deposition of Leakage of will, 10

I also remember between April and November
1959 nothing came to my ear that my father
had made this will with Public Trustee.

I see p.10 of Ex.1. I had seen letter-
long time ago - about 10 years or more.
I have seen it since. I did regard letter of

19th February 1958 as basis of application to
Supreme Court very important.

KOYA:
I cannot produce original. 20

Bidesis

I saw original many years ago in 1958.
I saw photostat copy from the Book of Documents
within the last month. I had no conversation
with C.P. Bidesi about the original.

I see p.10. Letter accurately set out
our agreement of day before.

It was ultimately accepted by me and my
brothers. It was made clear to Mr. Wheatley
in presence of C.P. Bidesi, S.M. Bidesi, M.D. 30
Bidesi and myself that proposals in letter was
without prejudice. This was made clear on day
before letter. Whatever negotiations we had with
Public Trustee was without prejudice and
reserving the right to challenge the will. We
accepted Mr. Gregg's assurance that he would
apply to Supreme Court. We hagd highest
confidence in Mr. Gregg and he would not tell
lies that he would apply to the Court.

I don't remember exact words in which 40
basis of negotiation was made. I knew S.M.Bidesi
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said it we accept everything without
rejudice. He said that to us brothers at
%he conference of 18th February 1958 whilst

we were still in Mr. Gregg®'s office.

It did not occur to me that the letter
of 19th February 1958 was not without
prejudice.

C.P. Bidesi 4did not tell me of
conference of 5.6.58 at which Mr. McFarlane

and Mr. Koya were present.

I don't recall whether I knew within
few months of receipt of letter of 19th
February 1958 that the law would need to be
changed.

I did not know that law need to be
changed before proposals would go through.

C.P. Bidesi lodged caveat. Personally
I left everything to C.P. and S.M. Bidesi.
They were handling on my behalf.

I was present at conference of 9.12.58
in which Mr. Wheatley and Mr. Gregg and my
brothers were gresen +« There was no
discugsion of 20 years lease. We discussed
long lease - good as freehold - something
like 990 years. I was practising as

architect. There was no discussion of payment

of rent for the lease.

I knew terms of will very well in
December 1958. I knew estate would not be
distributed until 31st May, 1997. I had
high regard for Mr. Gregg because of his
high office and being Public Trustee. He
was saying that he had powers to vary terms
of will. T knew he was trustee under the
will but I do know that he was obliged to
carry out the trusts under the will. T
accepted that he had powers to vary the wilil.
Mr. Gregg suggested to him he would go to
Court to get the powers.

He said if Court did not grant
permission to vary will he would grant a very
long lease - I can't remember the figure.

' To my knowledge no discussion was held
in the event of approval not being granteq.

I see Ex.21 (Witness reads). I can't
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recall reason why the Supreme Court may
not approve application.

I was not a party to any discussion
that caveat was going to be withdrawn. I
left whole case with Mr. S.M. and C.P. Bidesi.

I can't remember when caveat was
withdrawn. I remember seeing Mr. Few once.
S.M. Bidesi and I had Mr. Saunders along.
Mr. McFarlane could have been there too.

I can't recall S.M. Bidesi's action 10
against Public Trustee about C.T. 6504.

I was involved in negotiation with
Pond Builders ILtd. I went to see Mr. Tetzener
himself at the office about two or three
times. T am not in a position to say that
father had gone to see him without me.

My father did not speak to Mr. Tetzener
in English in my presence. My father always
spoke in Hindi and I would translate. I have
no doubt about it. .Mg father may have said a 20
word or two in English.

My father did not understand Mr. Tetzener's
English. My father did not discuss directly

with me about making a will.

I don*'t recall my father having
difficulty with the word ("terms")when
speaking to Buropeans. My father d4id not know
any English alphabet. He did not speak proper
Hindi. All he learned was to write "Bidesi"
in Hindi. 30

I had a lot of transactions with Public
Trustee after death of my father. I regarded
Public Trustee bound by letter of 19th February
1958 and so were the Bidesi brothers of first
marriage. My claim for C.T. 8832 was to
have land transferred to me by Public Trustee.
I made clear because they were registered
proprietors and I wanted registration to be
transferred to me by Public Trustee as executor
of will. I made claim for payment for plans 40
prepared for my father. Tt is my view that
Public Trustee hag right to pay me the sum
because he is executor under will — similarly
in regard to claim for bonus.

There has been an action against'Public
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Trustee for £2,344 in 1960. I owed my

father that sum of money for the building of
my house at Tamavua. My defence was that I

was released and that he owed me some money.
I d4id purchase from Public Trustee C.T. 8830.
It was transferred to me. T still own it. T
took it from former registered owner. Public
Trustee could do it as executor of will of
my father.

I bought claim for £3818 against Public
Trustee for plans done. I recovered judgment
for about £450 and payment to methrough my
solicitors.

In 1961 I commenced action against
Public Trustee as executor of my father®s
estate. I had to prove that Public Trustee
was executor of my father?s estate. They
accepted 1iability or they would have thrown
costs out.

I still own C.T. 8832, I did not pay
death duties in respect of gift to me of
C.T. 8731. I refused to refund death duties
paid on land by Public Trustee. This land
was given to me in 1954 or 1955. I assumed
Probate had been granted after the caveat
was withdrawn by C.P. Bidesi. I have not
recognised the Public Trustee as executor
of will for purpose of own transactions.
It is not true that I reco%nised Public
Trustee as executor of will since 18th

February 1958. If Public Trustee had
honoured undertaking I can't say whether we
would challenge the will. I had nothing
really in mind about it. I am not able to
say what our position would have been if

the proposals in letter of 19th February 1958
had gone through. ‘

COURT: Adjourned at 12.55 until 2.15 p.m.

(Sgd) T.U.Tuivaga
JUD

GE

On resumption at 2.30 p.m.
Appearances as before

P.W.3 (reminded still on oath)
Re-Examination:

When I said "it was not my father's will"

it was unnatural because he was a religious
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man and would not leave children of first
marriage out altogether. He was not an
ungrateful person, not to recognise our

contribution to the running of business of
Bidesi & Sons — a building business. This

concerned me a lot.

When will was read out there was no
attestation clause. The instructions of my
father to Mr. Wheatley did not follow what
he had said in presence of S.M. Bidesi.
S.M. Bidesi told us about them.

S.M. Bidesi said to Mr. Wheatley,
"Where are the draft instructions?" He said,
"They are on the file." S.M. Bidesi said,
"This was not the will you were asked to draw."

I see p.10 of Ex.l. At end of conference
of 18th February 1958 I did not say anything.
I accepted what C.P. Bidesi said then. My
position at 9.12.58 I was young then. C.P.
Bidesi and S.M. Bidesi took the leading role
at the conference of 9.12.58. I had not
accepted the will at end of conference. I
see my Affidavit of Documents dated 9th August,
1971. I can't remember who has original but
copy was in my solicitors! possession. It
is item No. 35. Mr. Saunders and S.M. Bidesi
and myself saw Mr. Few sometime in 1966.

I did not personally instruct solicitors
concerning Mr. Wheatley's depositions. Mr.
S.M. Bidesi gave instructions to solicitor.

I remember letter signed by my father in

Mr. Gregg's Office. I was not surprised that
there was no attestation clause.

I purchased property from Public Trustee
as executor of will of my father. Will's
validity did not arise at all. If Public
Trustee had carried out terms of letter we
would not have brought this action. That was
what S.M. Bidesi wanted. We had consultation
with my brother.

My father had broken Hindustani nothing

‘pew in this country. S.M. Bidesi was there

all the time during my father's lifetime in
1957. I had my office in same building. I
was helping business for which I was paid
minimum wages. I was carrying on business as
being own accountant then. ,

I can't say that one ounce of blood was
ever used in our discussion.

(sgd) T.U.Tuivaga
JUDGE
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No. 29
SURYA MUNIDIAL BIDESI

P.W.4 - SURYA NUNIDLAL BIDESI, Business
irector — Sworn on hamayan in English

I live at 269 Waimanu Road, Suva.

I am about 52 years® of age and belong
to the Hindu religion. I have served as
councillor for Suva City. I have served on
several boards.

Bidesi s/o Chuman was my father. My
mother died in 1925. We were living at Suva
Point. Present Mrs. Bidesi is third wife.
the second left. I went to primary school
at Muanivatu. I was living at Suva Point.
That was my father's house until 1955 or 1956
when we shifted to Tamavua.

We were all living together when my
father married present Mrs. Bidesi.

After I left primary school I attended
private boarding school. T joined Mr.
Johnston an architect and served with him
for 8 years as apprentice. After that I
joined my father - sometime in 1940 or 1941.

I can®*t recollect when my father worked
for Whan's Construction. I was still at
school., At that time I used Wspeak to my
father in Hindustani. Very rarely would I
hear my father talk in English. He spoke
in very broken English.

In 1933 he was sacked by Whan's
Construction. For a year or so he did private
work - he took small contracts - he had no
office then. I was still at school. The
first job was Dudley Church Building. Mr.
Johnston helped. My father could understand
plans but he could not read. I discovered
that when I prepared the estimate. This was
after I joined Mr. Johnston, the architect.

I helped my father to read plans and
specifications. We did this at home. He
had no office. We used to have what is
called site office ~ portable office which
we would carry around.

He set up office in Joske's Street in
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1941 or 1942, after I joined my father.

My father could not read English at
all. I did not see any improvement in his
English.

My job when I joined him was to
prepare estimates and to import materials.
I did all reading of plans and specifications.

When I joined him my father had a
bank account. My brother Muni Deo used to
sign. Later I signed cheques. We remained
at Joske's Street from 1941 until we moved

to new building at Waimanu Road - 1951 or 1952.

COURT: Adjourned 2t 3.25 p.m. until 3.45 p.m.

(sgd) T.U.Tuivaga
JUDGE

On resumption at 3.45 p.m.
Appearances as before.

P.W.4 (reminded still on oath)

Examination-in-Chief (continues):

When I joined we had a clerk Laksman
Pragad - an Indian. :

Generally I was managing everything -
preparing estimates, read plans and attend
to clients. I had no regular remuneration.
It was father and son business. Muni Deo
worked for my father right from the beginning.
C.P. Bidesi worked for a short while. He
had broken service. My relationship with my
father was excellent. We had trucks, van
and the mini vans - but merely temporarily.

I signed cheques on behalf of Bidesi &
Sons. In my absence Muni Deo would sign
but that would be very rare.

My father never signed cheques. 1
checked the monies coming in. I would place
orders with commercial firms. I attended
to my duty everyday. My father led a semi-
retired life. He came to work everyday.

He was very punctual. We used to have
Buropean clients ~ but this would be very
rare. He did not transact any business but
at times he used to entertain friends at the
shop.

10
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My father had some freehold lands at
Tamavua which was subdivided. I did not take
part in the negotiations for sale of the land.
My brother S.P. Bidesi carried out the
necessary negotiations. My father was strict
and hard man. He would never trust strangers
particularly.

My father did not lend me any moneye.

I did build block of flats with firm's
material. I owed him for that in money -
£7,500. This would be about 1943 or 1944.

Prior to his death he asked for payment
of this debt - this would have been about
1954 or 1955. I settled debt by transferring
ny mortgage with K.W. March Ltd. to Bidesi
& Sons Ltd. After transfer of mortgage he
gave me £2,000 in cash. My debt was all
cleared up. When my father was penalised
by Income Tax people for the sum of £12,000
he blamed me for his being penalised - my
negligence. This was reason he asked me to
pay him back. I had given free servieces to
him. I expected debt to be paid off. There
was originally no talk about my paying for
firm's materials. I was still working for
my father. We reached a compromise. I%
was done in Messrs. Cromptons office. After
that settlement we were not in good terms
for a short while but eventually - 4 or 5
months later we were in good terms again.

I was i1l living at Suva Point with my father
when I incurred debt.

I continued to work for my father after
the settlement. I still carried out my
duties at the firm.

Twelve months before he died my
relationship with my father was good. He did
not meke any effort to improve his English
up to that time. His English was still not
good. I read Hindustani. My father did not
know how to read and write Hindustani. He
knew how to write his name in Hindi. My
father chose name of Bidesi & Sons if I
remember rightly.

He would tell me that we have built
the business and it should be continued even
in his absence. To my knowledge my father
made a2 will. The first will was made by
Grahame & Co. My father did not tell me about
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the will. I can remember seeing the will.

This was after my father died. It was in

the safe in the office. That will is now
misplaced or destroyed. I made no enquiries
about it with Grahame & Co. It was pretty

01ld so we did not bother about it. My father
did discuss making of this will 8 or 9

months prior to his death. I had conversation
with him in our shop at Waimanu Road. Mr.
Wheatley was also present. Mr. Wheatley first 10
drew Googoo Becha's will in his private

capacity in which my father was trustee of

the will. He asked Mr. Wheatley to make will
for him too - also in a private capacity.

Mr. Wheatley used to come to have drinks

with my father. My father gave him instructions
to prepare the will., Actually I spoke to

Mr. Wheatley. He also spoke to Mr. Wheatley.

I was going to be executor of will. All
children of first and second wives were 20
going to have equal interests - male and

female and my step mother was to have interest -
whilst she lives she should be maintained as

she is maintained today. When youngest child
reached 21 years there will be equal distribu-
tion. The main shop and the business was to
have been handled by me as manager in the name
of Bidesi & Sons. I can't remember very well
but every child was to have a block of land.

Mr. Wheatley took these instructions in 30
his own handwriting. At end of meeting Mr.
Wheatley said "I%11 take it home and have will
prepared."

Mr. Wheatley was then living at Tamavua
and working at the Registrar—General's office.
His immediate superior was Mr. Gregg.

Sometime afterwards he came with an
engrossed will - about a week after he was
given instructions. He brought to shop. I
read will and explained it to my father. My 40
father said to Mr. Wheatley to leave document
with him., Mr. Wheatley then left will with
my father. He had a drink and went away. That
was the last I saw of that document. My
relationship with my father when Mr. Wheatley
brought will was good. My father's state of
health was good. At this time when will was
brought up my father had property at Tamavua.
Mr. Wheatley then wanted to buy 10 acres of
land. Prior to the will he was after the land. 50
I drew plan for Mr. Wheatley for block of flats
called Belle Aires.
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COURT:

Adjourned at 4.25 peme. until 9.30 a.m.

(Sgd) T.U. Tuivaga
JUDGE

19.12.72

Mr. Koya for the plaintiffs
Mr. McGarvie Q.C. and Mr. Mitchell for the
Defendant

PeW.4 ~ SURYA MUNDILAL BIDESI - Sworn on
amayan in glish

Bxamination=in-~-Chiefs

Roughly about 8 or 9 months some person
wanted to purchase land - Mr, Wheatley tried
to purchase land. My father told me that
Mr. Wheatley was interested in buying land -
10 acres immediately behind Mr. Wheatley's
property for £1000.

McGARVIE:

I do object if it is relying upon its
truth.

Witness continues:

Afterwards about a month Mr. Wheatley
saw me and said he was keen to buy land. This
was not first approach. I told my father not
to sells I told Mr. Wheatley we do not want
to sell and in any case the price offered was
a small one. He approached me only once.

Mr. Wheatley was disappointed. Mr. Wheatley's
relationship with my father was good. My
relationship with Mr. Wheatley was also good.

Our conversation took place early in 1957.

During my fathert's lifetime we built Mr.
Wheatley's house at Tamavua. I drew plan for
him. Immediately behind Belle Aires some
years before my father's death.

Belle Aires were built for Mr. Wheatley
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by Gangaram. After my father gave Mr.
Wheatley instructions for will we saw each
other again but there was no conversation
about the will,

I never saw the document which was
engrossed and brought to my father. After
instruction for will was given I was in good
terms with my father and was still working for
him.

The day before he died their relationship 10
was good. My brother S.P. Bidesi came and
told me that my father had died. We all
participated in the funeral arrangements. My
relationship with my step mother was good as
was my relationship with my step brothers and
sisters at time of my father's death. At the
time I had no financial problems. I owned
several flats in Suva town. I was not married
then. I was living with my brother M.D. Bidesi
at Suva Point near the old family house. I 20
owned roughly 40 flats then. I was not in need
of money for any purpose.

Within a week of my father's death Mr.
Wheatley came to my father's business premises.
He brought with him a will. All brothers of
first family were present - may be two of
my step brothers. I am not sure.

Mr. Wheatley called the meeting. He
produced the will which he showed to us. MNr.
Wheatley very briefly narrated the contents 30
and C.P. Bidesi afterwards took the will and
read it. C.P. Bidesi became very cross and
asked a number of questions. I spoke first.

I said, "This is not will for which my father
gave instructions. In the instructions I was
supposed to be the executor and all my

brothers and sisters were to share alike." I
asked Mr. Wheatley, "Where are the instructions?"
I think he said, "It must be in the file".

I commented then, "This is not my father's 40
will." I said I was present when instructions
were given. He said, "Well the Public Trustee
had prepared this will."

I said, "My father had asked you as an
individual to prepare will."

He said, "Well come and see the Public
Trustee." C.P. Bidesi took up discussion.
He lost his head and said, "We are going to
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challenge the will." He became very upset.
He said, "This attestation clause is not
clear -~ who read it - who explained it."

I saw signatures of two Europeans in the
will. I see BEx.24. This is the document

I saw that day. I saw my father's signature
in Hindustani. C.P. Bidesi had commented,
"These persons are strange people to us.

How come they signed the will. Who read and
explained the will to my father?" MNr.
Wheatley was quiet. Mr. C.P. Bidesi was
really blowing off. S.P. Bidesi now and
then interrupted. M.D. Bidesi was very quiet.
He hardly uttered very much.

When C.P. Bidesi said he would
challenge will Mr. Wheatley said, "Do not
lose your temper C.P. Come and see P.T."

He then left with the document.

ILater C.P. Bidesi reported to me about
his visit to the Public Trustee's office.
I don't think M.D. Bidesi was there.

He said he had been to the Public
Prusteets office and saw Mrs. Andrews and
asked whether the will was read and
explained to my father. Mrs. Andrews said
it was not read or explained to my father.
C.P. Bidesi said he also saw Mr. Gregg whom
he asked "Who prepared the will?"

Mr. Gregg said, "It was prepared by
Mr. Wheatley." He said he told Mr. Gregg
he would challenge will because it was not
my father's will.

Mr. Gregg said, "We'll see about
meking some amicable arrangements. Mr.
wheatley drew it up and he was also involved
in Parshotam affairs. This is all I can
remember. Under Mr. Gregg at that time was
Mr. Wheatley, Mr. Vijay R. Singh, Mrs.
Andrews and an Indian lady.

I remember he said he also saw Mr.
Wheatley. He also blew him off, "Why the
will was not read to my father?" After
that we decided to lodge a caveat.

After Mr. Wheatley read the will, I
went to my step-mother's place to search for
will. My step-mother opened the safe but
there was no will. There was £1,500 which I
took away but returned it to my step-mother.
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I did find old will prepared by Grahame & Co.

McGARVIE: (Objects).

Bidesiz

After I saw will, I looked for it but
could not find it. I made good search for
it. The will must have been misplaced.
It was made before my father's third marriage.

After reading of will I was so disgusted
with whole affair. I had no interest left
in the business at that time.

First caveat lodged in December 1958.
After that Mr.Gregg called us to his office.

I see pp.10 and 11 of Ex.l. I have seen
this before. I see p.l2 addressed to me.
I agree we had conference on 18th February 1958.

We had discussion and Mr. Gregg said
he did not want to go into litigation. He
said he would try to bring about an amicable
settlement. I insisted that the building
business should be run under same name by us
since my younger brothers were not able to run
the business. MNr. Gregg said he might be able
to give us the business without charging us.

‘ I see p.l12. Mr. Gregg did say he would
apply to the Supreme Court to sell lands.

I see terms (a), (b) and (c). They were
also discussed on the 18th February 1958.
He gave us the impression that we would have

no difficulty in getting permission of the Court.

He did mention the estate had not got any
money to pay death duties within 12 months or
10% interest would be charged.

I told him that we brothers had helped
to build up the business. I told him if the
business was running there would be no
discord in the family. Mr. Gregg gave us
assurance that although the old lady is opposed
to sale, she only has a life interest and the
Court will have no difficulty of approving
sale. He asked for caveat to be removed before
he could sell the property. He said he could
not obtain probate if caveat was not uplifted.

I asked him to give us in writing what
we have agreed. After that we came away.
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He gave us further assurance. In the
Supreme Court
I object to question. Ev&%egge
. Surya Munidlal
COURT: Bidesi
Uphold objection. 20th December
1972
Witness continues: Examination
continued

At the conference the question of will
was discussed. We accepted will without
prejudice. I received a letter of 19th
February 1958. We accepted letter in principle.
We reserved our right to challenge the will.

I attended conference on 9th December
1958 at which Mr. Wheatley, Mr. Gregg and
my brothers were present. Mr. Wheatley
called the conference. I see Ex. 21.

(Witness reads Ex.21)
I disagree with terms of 20 years. . We

agreed in the event of Court not granting.
permission to take land we would be granted a

- long lease to be as good as freehold. To

pay a premium and a nominal rent.

Question of long lease was first brought
up at this meeting. This was decided without
prejudice to our right to challenge the will.

The delay was due to Public Trustee not
taking action on our agreed proposals.

On 21st April 1959 probate in common
form was given to Public Trustee. Delay in
the sale of propery was due to the Public
Trustee not taking action. ILater Mr. Wheatley
said for us to take a short term lease to
give them a breathing space. This was again
done without prejudice to our rights to
challenge the will. I see p.16/17 of Ex. 1.
This letter was sent at my request. I see
p.19/20. I approved the letter. On 28th
November 1959 lease was executed. On 26th
November 1959 I gave a mortgage in favour of
Public Trustee over property. Loan money
obtained was paid to Public Trustee to
purchase business. I moved into possession.

Prior to execution of lease and on 24.11.5 sic.
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I saw Mr. Gregg to vary terms of lease.
It is recorded at pp.23/24 and back.

I approached Mr. Gregg several times
about the application to Supreme Court. He
He would need to
see the Law Society. I see letter p.37 to
my solicitors by Mr. Gregg. I instructed
Messrs. Cromptons on the matter. In that
letter there is reference to case of Chapman
v. Chapman. After Cromptons showed me 10
etter came to know of that case and
the fact that the law would need to be changed.
This was the first time I came to realise by
virtue of letter of p.37 that there was
slight possibility of the application to
Supreme Court being successful. I saw Mr.
Gregg again who said he would see Mr. MacFarlane
about a change in the law.

He did not say anything about not
honouring his undertaking. 20

I see Ex.9. I remember taking action
for specific performance on 17.7.64 against
Public Trustee. After the action was extended
for trial I changed my solicitors. Action was
discontinued with costs against me.

¥r. Pew wag Puklic Trustee then. He
called me to the office. He told me Trust

Laws are being changed.

If I withdrew action he would be able to
apply to Court to honour undertaking. Question 30
of costs came in. He said they would be very
low.

Action was confirmed on 21st June 1965.
I see p.4l.

COURT: Adjourned at 10.55 a.m. until 11.30 a.m.
(sgd) T.U.Tuivaga
JUDGE

On resumption at 11.30 a.m. Appearance as before.
P.W.4 (reminded still on oath)
Examination—in-Chief (continues): 40

My solicitors wrote on 23rd June 1965.
I see p.42 which is reply to p.4l. I
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see letter p.4l. I discussed with my
solicitors. I wanted a long term lease for
999 years to avoid litigation. I was
prepared to pay a premium with a nominal rent.
This was a request along same line with

agreement of 9.12.58., It was again done without

prejudice to our rights to challenge will.
Item 10

In respect of Item 10 of Particulars
of Defence if they had observed their under-
taking I would not have taken this action.

Item 11

The claim in item had nothing to do with
will. I am now contesting. I received
payment of £420.

Item 12

A claim for bonus was made and this had
nothing to do with validity of will.

Item 13

I had already discussed the conference
of 9th December 1958. In that conference I
dd not give any recognition to the validity
of will.

Ttem 1

"My obtaining lease C.T.s 6503 and 6504
had nothing to do with validity of will. It
was temporary basis. If Public Trustee
failed to get approval 1o sell freehold land
I would be given long lease.

Items 15 & 16

The agreement of 19th November 1959 had
nothing to do with validity of will.

Item 17

The execution of lease had nothing to
do with the validity of will.

Ttem 18

The estate never lent any money to me.
The estate had no money on 26th November 1959.
The mortgage had nothing to do with validity
of will,
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Item 19

C.T. 6503 is C.P. Bidesi's land. I
did not go into occupation of land. C.P.
Bidesi still lives there. C.T.6504 is the
workshop premises. I took possession of that.
This had nothing to do with validity of will.

Item 20

On 24th November 1953 I took over
possession of building business. November

My father did not make any payment to me.
None that I can recall. There was no demand
for repayment of money due. '

Item 27
I paid no rent prior to the expiry of

lease until 31st December 1969. Prior payment
had nothing to do with validity of will.

have been paid for. This had nothing to do sic. 10
with validity of will.
Item 21
I produced accounts to S.P. Bidesi but
he had nothing to do with validity of will.
Item 22
| I have given explanation for discontin-
uing action No.110 of 1964, In taking this
action I was not giving recognition to
validity of will.
Item 23 20
Intil T issued this action 1966 there
was no action to challenge the will.
 Item 24
Action No.110 of 1964 had nothing to
do with validity of will. :
Item 25
- 1 gave instructions about long lease to
my solicitors and such instructions had
nothing to do with validity of will.
Item 26 30
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When Mr., Wheatley narrated will I said,
"Tt was not my father's will". I said this
because certain unnatural things took place.
One - the distribution was totally against
my father's religion - two - my father was
not an ungrateful person.

My father believed in Hinduism. According
to Hindu custom is to treat every child alike
whether male or female.

My father was not an ungrateful person.
We children of first marriage had sacrificed
ourselves to build the business - how could
he have left us out from his will.

Thirdly there was no mention in will
about continuation of business in which we
attach so much sentimental value. I feel
very sentimental. The name of business is
sti11 Bidesi & Sons. It is now incorporated.

Fourthly = I knew my father's nature
and he would never break his religion under
any circumstances.

Pifthly - His instructions were not
carried out. We expected some benefits.
I refer to instructions given in my office

by my father and myself to Mr. Wheatley.

Lastly - there was no attestation clause
in will which we appended as I saw there was
no attestation clause when will was produced
to us.

I was not disappointed that I was not
named as executor of will.

My reasons for agreeing to proposals
of 19th February 1958 were to maintain
accord among family and the running of
business.

C.P. Bidesi was always insisting to
challenge the will. I was reluctant as I
did not want to change our name into Co.

Both parties would have benefited.

(sgd) T.U.Tuivaga
JUDGE
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XXM by McGarvie

‘believed in Hinduism.

I own 40 flats., I am not a millionaire.
It could be I am due to being a millionaire.

I was very wealthy man when my father

I rose to that position whilst I was
working for my father. I have a lot of
influence with my own family. I am regarded
by my brothers of first marriage as leader
of family.

died.

I am influential to some extent with
community of Fiji.

I enjoyed exercising power.

To some extent I like getting my own way.
When will was read C.P. Bidesi was very cross.
He lost his head to a very substantial extent.
It is not my impression that he could have
done something to Mr. Wheatley.

C.P. Bidesi said he would challenge
the will immediately after reading of will.

After Mr. Wheatley left we discussed
the matter and decided to lodge a caveat - I

sic,

10

20

can't say precisely when we decided to challenge

C.P. Bidesi was the most angry. My father
It is part of Hindu
religion that a father would leave estate to

children impartial of their financial position.

I do not know of an Indian. Little to talk
about most of father's religious persuasions
concerning the will. I knew I was not being
provided under the will. I resented it very
much up to this day. Resentment not based on
economic needs as far as I am concerned - to
remedy religious crisis commitment in the
will, to some extent.

I was not the driving force in bringing
this case. We were all driving force equally.
I gave the men leadership in regard to the
case. It was ungratefulness of my father not
to have left me anything.

Whatever I possessed is all obtained by
my labour. My father did not help. My father
owed me a debt of gratitude at the time of his
death because of the work I had done for him.

I owed him debt of gratitude at time of

30

40
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his death - for being my father and brought In the
me up. Supreme Court
- .

I sacrificed myself all my life to E&?énziffs
bring up business. I acquired 40 flats No 39 e
through my own efforts. Surya Munidlal
Kovas Bidesi

o ) 20th December

I object to question. Implicit question 1972

is suggestion of misappropriation. Cross-
Examination
Court: continued

The question is propere.

Witness continues:

We had discussion at Government Buildings.
It is accurate to say we would fight will
with every ounce of blood. I was not a party
to that decision. I would be present. After
C.P. Bidesi had been to see Public Trustee
we did decide to fight will.

If Public Trustee had played the ball
I would have played the ball. When will was
read I knew it would cause discord within
family. I was concerned in avoiding discord.

It didn't hurt my feeling when I was
not named as executor., God had not blessed
me with everything. I was concerned with no
mention of business.

I was hurt to some extent in not being
the executor of the will. I was not surprised
when I was not made executor.

I didn't have any conversation with
C.P. Bidesi about a dispute I had with my
father,

I can't remember telling S.P. Bidesi
until I said, "Bloody liar" to Mr. Wheatley.
I had dispute with my father but none of my
family knew about it. It was a minor dispute.

Dispute did not last for quite a
substantial time. It was settled when one of
us retained solicitors. My retained firm of
Messrs. Cromptons in relation to that dispute
1954 or 1955: I did not have solicitors
myself. My father had asked for payment of
money for building of flats. He blamed me
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for tax penalty due to my negligence and
carelessness. Dispute went on and off.
I did not make allegation that my father
underpaid me.

I see p.6 of Ex.l. I did receive
remuneration but it was less than what I
deserved. I have read paras. 1 & 2. They
are not quite accurate. I did not draw my
wages at all up to my father's death.
Letter appears to have been written under
my instructions. The payment for my
services with my father had featured
prominently in the negotiations. What I
enjoyed with him was lodging and board.

As far as I can recall I did not say I was
unjustly treated by my father.

I raised question of my remuneration
for my years of service. I said it was only
fair I should be paid for my years of service.

My father was a strict, hard man. He
agreed to pay me for my claim for past
years service. I don't think my father was
amazed when I made the claim. I doubt
whether it upset him.

Tax penalty by a big amount I appreciated

34 T At
1S POSiTilhie. 1 Was nowv up"e"a when he g2id

I was careless and negligent. My father

could have been upset about my negligence

and carelessness. He did get upset. He
claimed £7,651.1.6 for Modin Flat. ' He claimed
£1,492.16.3 on my current account. I
transferred to my father a mortgage £6,500
together with items amounting to £7,200. In
addition my father paid me a sum of £2,000 for
my services to him grev1ous1y. Transaction
costs my father £3,

i

I don't know whether my father was very
pleased about it.

COURT: Adjourned at 12.55 p.m. until 2.15 p.m.

(sgd) T.U.Tuivaga
JUDGE

On resumption at 2.15 p.m.
Appearance as before.

P.W.4 (still on oath)
XXM by Mr, McGarvie: (continues)
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Up to settling of dispute with my
father I was never paid any remuneration for
my services. I worked on basis of Indian
custom, that is, what is mine is his and what
is his is mine. My wealth was my personal
efforts unconnected with the business.

We lived under same roof. Whatever
obtained I paid for it. I used to practice
architecture and certain private business.

I practised that till my father's death. 1
used to deal in tyres and lent moneys. I
maintained my flats myself. Firm used to do
under my supervision and I used to pay firm.
During 1957 firm was not making much profit.
My father was worried about that.

During 1956 or 1957 I did not move
tyres out of workshop to Bridge Street.
During 1956 and 1957 there were frequent
discussion with my friend's father at my
office upstairs in the building.

Discussions could not have been over-
heard by anyone. S.P. Bidesi took no part
regarding the dispute. He did not take my
father's side in dispute. In 1956 and 1957
there was no change in the way business was
managed.

Before my father died S.P. Bidesi took
more responsibility in the management of
the business. S.P. Bidesi was not being
signatory of firm's cheques before my
father died.

I did not destroy record of the business.
I knew man called John Chuman lal., After I
bought business I did not ask him to destroy
the records. No 0ld records were destroyed.
What used to happen is to destroy old records.

There was some accounts outstanding
in respect of S.P. Bidesi. I remember some
request about 1961 was made by the Public
Trustee for some accounts,

After the death of my father I was
never paid any remuneration. Up to time of
his death I was not paid any remuneration.

I was still in the business after the settle-

ment. I was paid during settlement for

£2,000 for 16 years' service as a manager. I
continued as manager after dispute was settled
and I was not paid any remuneration. I did
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not ask for it. After my father's death

I made claim for bonus to be paid to S.P.
Bidesi, M.D. Bidesi and Ram Deo, my
brother-in-law., I did not make any claim
because I was not paid any wages. Prior to
this they were paid bonuses in which I was
not included.

S.P. Bidesi told me that Public Trustee
wanted him to become manager. I had some
discussion with him about it. Prior to 10
that I did not discuss who was to become
manager of business before my father's death.
I refused to take on as manager when my
brother asked me to be manager. I had
indicated to Mr. Wheatley I was not going to
handle the business. That was after the will
was read - some days after S.P. Bidesi saw me.
S.P. Bidesi saw me to take my consent. After
my refusal they approached S.P. Bidesi. I
can't recall when it happened or who were 20
present - must have been myself and Mr.
Wheatley and in his office.

I must have been called to the office.
During 1957 I spent 50% of my time on

the business and the other 50% I used to do
my own work in my upstairs office. When S.P.

Bidesi came I told him I was disgusted and

had no interest in the will. I could have

said, "To hell with it."

I had great desire to keep business going 30
and manage it. I was a capable manager. I
would have been the most experienced to run
my father's business after his death. I

- entered into written agreement after the settle-

ment with my father and his solicitors at his
solicitor's office. I can't recollect when

the agreement was signed or when the assignment

of mortgage was signed. I see this certified

copy of a transfer of mortgage. I see self
signature on it and my father's signature on 40
it. I doubt whether Mr. Falvey read document

to me. I see another statement signed by Mr.

Falvey explaining in English the document to

my father.

Ex. 30 ~ Transfer of mortgage No. 63754

‘between S.M. Bidesi and Bidesi S/o0 Chuman

21 December 1956.

I don't recall whether my father was
present.
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McGARVIE:

Mr. Koya, do you produce original
agreement 21 December 1956.

KOYA:
I can't produce it.

I see this copy agreement produced to
me (witness reads agreement).

McGARVIE:

I will.
KOYA:

I object.
McGARVIE:

Notice to produce had been given in
relation to all relevant documents. First
notice given on 18th January 1971 given by
Grahame & Co. A further notice to produce
was given by Messrs. Cromptons and added
particulars of document.

Witness continues:

Bach of us received a copy of the signed

agreement. Over the years the document got
lost. I have not been able to find copy
of signed agreement. I now wish to tender.

KOYA:

I object to document being tendered.
Someone should explain where the original

document is. Unless I consent to it, defendant

can't produce. Notice to produce not suffi-

cient. Rules of evidence should be strictly

applied here.
Mr. McGarvie Q.C. in reply
COURT:

I rely on the case of an estate of
Trotman, Trotman and Trotman (1964) 108 sSo1l.
Jol. 159 where it is stated that the Probate
Court has always done its best to direct the

. facts of the case it has to bring within too

rigid anadherence to the rules of such
practice in other courts. I will therefore
admit document.
(sgd) T.U.Tuivaga
JUDGE
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COURT:

Ex.3] - Agreement.

Withess continues:

I instructed Grahame & Co. to institute
the action. I gave Messrs. Wm. Scott and Co.
my instructions regarding Mr. Wheatley's
examination on commission. I saw letter from
Grahame & Co. I instructed Wm. Scott & Co.
to reply.

McGARVIE: 10

I asked Mr. Koya to produce original
of letter 12.7.1967 written by Wm. Scott & Co.

KOYA:

I have no objection to production of
two letters.

McGARVIE:

I tender copy of letter of 12.7.67 - to

Wm. Scott & Co. Ex. 32SA2.

Copy of letter of 24.7.67 Wm. Scott to

I see Ex.32(A) from Grahame & Co. to
Wm. Scott & Co. This is letter I saw about that
time. T knew from the letter the likely sort
of evidence Mr. Wheatley would be giving in
Sydney.

I knew a lot of things what Mr. Wheatley
was going to say would contradict what I was
going to say. After Mr. Wheatley read the
will, I must have seen him again after a
week's time. 30

I was present at conference of the 18th
February 1958. At end of discussion the words
"without prejudice" were used. ‘

On the 18th February 1958 the conversation
was with Mr. Gregg and not Mr. Wheatley. The
conversation was "without prejudice". I said
this to him. I think. I told him we accepted
the arrangement in principle and without
prejudice and reserve the right to challenge
the will, 40
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On the 9th December 1958 I think I
said to Mr. Wheatley that we accepted on
long term basis and we would pay premium.

I told him that this was without prejudice
to challenge the will,
COURT:
Adjourned at 3.25 p.m. until 3.45 p.m.
(sgd) T.U.Tuivaga
JUDGE

On resumption at 3.45 pe.m.
Appearances as before.

P.W.4 (reminded still on oath)

XXM by Mr. McGarvie (continues):

In 1959 I had discussion with Public
Trustee about long term lease 999 years
again without prejudice.

I entered into lease agreement on
28th November 1959. Before that I made it
clear it was without prejudice. I said it
to Mr. Wheatley.

In 1957 I entered into agreement to
purchase the business. Nothing said about
"without prejudice". No condition was
attached. It was a straightout sale.

On 24th November 1959 the agreement
was also straightout sale.

In 1965 when I sought a long lease it
was again without prejudice. I have seen
a lot of relevant correspondence inthe
last two weeks. No reference in the corres-
pondence about the negotiations to "without
prejudice" except the letter at p.49 of
Ex.l. There was nothing in writing after
8th May 1958 to say agreement was “without
prejudice”. I expected the Public Trustee
by the proposals. I also regard my brothers
and I being bound by the proposals. When
I entered into lease of 16 years I regarded
myself bound and so was the Public Trustee.
T knew that the will was not my father's
will. According to that undertaking I
would have withdrawn my challenge to the
will if the proposals were carried through.

The caveat was withdrawn to enable
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probate to be granted to Public Trustee.
Attitude of Mr. Gregg was one of trying to
prevent discord with the family. He was very
open and frank in the things he told me. He
was not taking sides at any stage. On the 18th
February 1958 he did not see any difficulty
about applying to Court. We did not have any
legal advice until 1961.

It did not come to my knowledge in 1958
that there would be any difficulties in the
obtaining of approval of Supreme Court. That
was position until I saw letter from Mr.
MacFarlane in 1961 that the application to Court
might not succeed.

I see Ex.21. I was present at this
conference. I know Mr. Wheatley's handwriting
and Mr. Gregg's handwriting. In that conference
the possibility of application to Court might
not be successful came to my knowledge.

I was experienced businessman in 1958,
We did not receive any letter about the
conference. This was just a discussion - not
that important in view of undertaking of 19.2.58.
I can't remember who raised the subject of
the Supreme Court in not approving application
to it.

After February 1958 most of the discussion
with Public Trustee was done by C.P. Bidesi
with my approval. I went to see Public Trustee
on occasions as well - not fairly regularly.
After 19th February 1958 I rarely saw the
Public Trustee. I saw him a number of times.
He often had some excuse. After 1961 Public
Trustee said he would see the Law Society about
change in the law.

In 1958 this was not brought to my knowledge.
It is in Mr. Wheatley's handwriting.

I see Ex.20.

It could be. I had discussion on 10.5.60.
Application to Court was not discussed.

Other parts were discussed and are correct.

Reference to application is not correct.
Completely without foundation - I couldn't
be mistaken about it. I see this document. I
see the initials -~ very similar. I am not
familiar with his initials.

McGARVIE:

I tender document for identification.
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KOYA:

I object. Mr. Gregg was not there.
Hearsay evidence not admissible. Refer
Comptroller of Customs v. Western Electric Co.

How is it relevant. Not admissible.
McGARVIE:

I only ask for MFI.
COURT:

MFI 33.
COURT:

Adjourned at 3.25 p.m. tomorrow at
9.30 a.m.

(sgd) T.U.Tuivaga
JUDGE

20.12.72

Mr. Koya for the Plaintiffs

Mr. McGarvie Q.C. and Mr. Mitchell for the
Defendant
