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In the Supreme
Court of New
Zealand

No. 1

Statement of
Claim

11 March 1976

- continued

2.

STATEMINT OF CLAIM
Thursday the 11th day of March 1976
THE PLAINTIFFS BY THEIR SOLICITOR say:

1. THAT by Memorandum of Agrecment dated
the 24th day of December 1375 made between
the Plaintiffs and the Defendants it was
agreed that the Defendants would sell and
the Plaintiffs would buy all that the
freehold of that parcel of land containing
1986 acres 1 rood 32.4 perches more or less
being Eections 6, &, 9 and 13 Block XII
Hauroko Survey District then held by the
Defendants under a Deferred Payment Licence
from Her Majesty The Queen together with
certain chattels described in the said
Agreement for the sum of $112,000 and upon
the terms therein set out.

2. THEAT by letter dated the 23rd day of
February 1976 the Defendants by their
Solicitors notified the Plaintiffs that they
would not complete the sale of the said land
to the Plaintitfs and refused to execule a
Memorandum of Transfer thereof in favour of
the Plaintiffs.

3 THAT all covenants conditions and
obligations imposed on the Plaintiffs by the
said Agreement hgve been performed and
fulfilled and @1l things necessary to entitle
the Plaintiffs to have the said Agreement
performed by the Defendants have happened and
the Plaintiffs have been and still are ready
and willing to accept a Transfer of the said
land and otherwise to comply with the said
Agreenment but the Defendants have refused and
still refuse to execute a Transfer and
perform their obligations in terms of the
said Agreement.

WHEREFORE THE PLAINTIFEFS CLATIM:

(a) That the Defendants be ordered
specificelly to perform the said
Agreement by executing in favour of
the Plaintiffs a Transfer of the
freechold of the said land in terms of
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the Agreement and to do all the acts
necessary to put the Pla.ntiffs in full
possession of the said land and chattels
in terms of the said Agreement,

(b) the costs of and incidental to this
action.

(¢)  Such further or other relief as to this
Honourable Court may seem just.

No. 2
STATEMENT OF DETENCE

Thursday the 8tn dayv of April 1976

The Defendants by their Solicitor say:

1. THAT
in pazragraph 1 of the Plaintiffs! Statement of
Claim but they szy that at all material times
the said contract was subhject to certain
conditions as appear below which have not

been fulfilied by the FPlaintifis.

2. THAT they deny the allegaticns contained

in paragraph 2 of the Plaintiffs' Statement
of Claim,
3. THAT they deny each and every allegétion

contuined in paragraph 3 of the Plaintiffs'
Statement of Claim.

L, THAT the said contract contained the
following clauses:

"1, If the land affected by this
Agreement exsceeds five acres in area this
contract is subject to any necessary consent
of the Administrative Division of the Supreme
Court and the Purchaser will within fourteen
days from the date of signature of this
Agreement either:

(a) Complete and deposit with the District

L-nd Registrar a Declaration in

conformity with Section 24 of the Land

they admit the allegations contained

In the Supreme
Court of New
Zealand

No, 1

Statement of
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——————
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8 April 1976
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8 April 1976

4.

Settlement Promotion and Land
Acquisition Act 1952 and deliver a
copy to the Vendor, or

(b) Deliver to the Vendor any statement
declaration or other document
required by regulation or otherwise
to be completed by the Purchaser for
filing with an application to the
aAdministrative Division of the
Supreme Court znd the Vendor shall
within one month from date hereof
unless such declaration shall have
been deposited as aforesaid make
application to the Administrative
Division of. the Supremc Ccurt for
any necessary consent to this
transaction

and each party hereto shall do all such acts
and things as may be necessary or expedient
for the purpose of endeavouring to obtain
such censent or ensuring compliance with the
provisions of the Land Settlement Promotion
and Land Scguisition et 1952 and any
regulations {or the time being thereunder.
And each party shall bear his own legal and
all other costs whatsoever of, and incidental
to any such declaration application or other

process.

12. If any of the land affected by this
Agreement is held under lease or license
under the provisions of the Land asct 1948
this contract is subject to any necessary
consent of the Land Settlement Board being
obtained within the period referred to in
Clause 13 hercof and each party hereto

shall within fourteen days from the date
hereof make such applicetion therefor as may
be necessary and each party hereto shall do
all such acts and things as may be necessary
or expedient for the purposes of endeavouring
to obtain such ccnsent or securing
compliance with the provisions of the Land
Act 1948 and any regulations for the time
being thereunder and each party shall bear
his own legal and other costs whatscever

of and incidental therecto.
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In the Supreme
13. If any such consent where necessary. Court of New
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shall not be granted by the 26th day of
January 1976 or such later date as the parties
agree on or shall be refused or shall be
granted subject to conditions then this

Agreement subject as hereinafter mentioned shall

be void PROVIDED HOWEVER that if such
censent shall be granted within such time
subject to conditions to which the parties
shall in writing agree or subject to
conditions not prejudicial to the Purchaser
if the Vendor shall within seven (7) days
after the grant thereof give notice in writing
to the Purchaser or his Solicitor of the
Vendors willingness to comply with such
conditions then this Agrecment shall be
binding upon the parties as modified by such
conditions.

14, If this Agreement shall beccme void
as provided herein or shall herein or shall
become of no effect by virtue of the provisions
of the Land Settlement Promotion and Land
Acquisition Act 1992 or by virtue of the Land
Settlement Board refusing any consent
necescary under Clause 12 hereof then if the
Purchaser has duly complied with all his
obligations hereunder he shall be entitled to
a refund of his deposit and any other moneys
paid on account of the purchase money but
shall have no other claim against the Vendor."

5. THAT the consent of the Land Settlement
Board was not obtained by the 26th day of
January 1976 and accordingly the said contract
is void.

6. THAT the consent of the Administrative
Division of the Supreme Court was not granted
by the 26th day of January 1976 but was
granted at a2 later date to which the agreement
of the Defendants was not given and
accordingly the said contract is void.

7 THAT +the consent of the Administrative
Division of the Supreme Court was given
subject to

(a) The consent of the Land Settlement
Board; which consent has not been

given,

Zealand

No, 2

Statement of
Defence

- continued

8 fpril 1976
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Notes of
Evidence

Plaintiff's
Evidence

William Henry
Osmond

Examination

6.

(b) That the order be not sealed until
the Plaintiffs scld their present
property  which condition has not
been agreed with the Defendants.

8. THAT the said contract purports to be
signed on behalf of the abovenamed Defendant
MULLIEL MAY DICKENS but she did not
authorise that this be done nor has she
subsequently ratified the suaid contract on
her part,

No. 3

NOTE: OF EVIDENCE TaKEN BEFORE
TiHE HCNOURARLE MR JUSTICLE ROPER

25 August 1976

B.D., Inglis §.C., and L.k.
Laing for Plaintiffs

J.F. Burn and R.G. Sinclailr
for Defendants

Hearing:
Counsel:

ME _INCLIS CPohd AND CALLS:

WILLI.di HENRY OSMOND (Sworn) :
Registrar of the Supreme Court ut
Invercargill. I hove two files for the
administrative Division of this Court.

One is 353/65 an application for consent of
sale of the farm from Mr and Mrs Neylon.

I produce that file as EXHIBIT A, = The

second is LVC 11/76 and thazt 1s an
application for consent for a transfer from
D.A. and M.M. Dickens to K.J. and J.a. Neylion.
The application for consent is dated 23
January 1976. It was signced and filed by
both vendors. The order shows approval was
given on 12 February 1976 and the order was
sealed on 2 March. I have a letter on the
file which accompanied the zpolication for
consent, that is from Broughton, Henry &

Galt, solicitors for the Vendor, Invercargill.
(Counsel reads letter). I produce the file
s BELHIBIT B,

I am
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X-M: My BURN: Is there on that file a
letter dated 23 January 19767 From Macalister
Bros? Yes. Does the file show the
purchasers declaration was lodged on 28

January 1976% It was declared on 28

January, unfortunately it doesn't show the

date it was filed. In what terms is that
declaration made, what qualifications are

set out as to the other property and so on?
"Our reason for desiring to acquire the
property subject to the application for consent
is that property has been sold but the sale

is not yet unconditional. This purchase

will not proceed unless the other sule does
become uncondition=1." Is that a reference

to other property owned by the purch.sers?

Yes. Which they have sold but not
unconditionally? Yes,

On 10 February is there a letter from
the Crown representative stating the Crown
has no objection? Yes. But indicating
the transaction would have to be subject to
sale of the purchasers' existing holdings?
That 1s correct. Does that draw attention
to the fact part of the land is Crown
deferred licence? Yes. Which requires
censent of the Land Settlement Board? Yes.
The order made on 12 February 1976 is o
conditional order? That is correct. Would
you read the two conditions? "Subject to
consent Land Settlement Board. Order not to
be sealed until purchasecr's present property
sold,™ Is that the last document on the
file? No. There is a letter dated 1 March
from Macalister Bros. (Witness reads letter).
Following that letter dic the Committee make
any further order? No. Was the order
sealed? It was sealed actually on 2 March.
Was the seal in terms which included or
excluded the matter involving the Land
Settlement Board, was it served in terms of
the conditional order madc on 12 February or
had that been taken out? The condition had
been omitted. Does the order as sealed
refer to the situation as far as the
purchasers' present property is concerned?

No it doesn't. Is there any letter,
certificate or averment of .ny kind on the
file as to whether the purchasers present
property has been sold? No there is
nothing on the filec. '

In the Supreme
Court of New
Zealand

No. 3
Plaintiffs'
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William Henry
Osmond

Cross~-
Examination



In the Supreme
Court of New
Zealand

No, 3
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Osmond

Cross=
Examination
- continued

Keith James
Neylon

Examination

8.

REXM: Mr INGLIS: The order as sealed as
an order of the Court, is that quite
unconcitional? Yes. You were asked
about other contents of the file, is there
anything on the file to indicate the
vendors' intent tco pull out at any stage?
No.

KEITH JAMES NEYLON (Sworn): I am
the Plaintiff in this matter. I am at
present a Helicopter Pilot. I have just
moved from Haast to Greymouth. I was born
and brought up in the Nightcaps area in
Southlesnd. My first job at the age of 16
was coalmining. I then moved on to
shearing. While I was doing that 1
obtained a pilot's licence. That led me
into aerial topdressing and helicopters in
the Southlond area. When I started I didn't
have very ruch noney, $5 when I was 21 or
something. I lzater bought a fzrm in the
Scuthland arcz. I scld that to Mr and Mrs
Robertson. “hat property has finally been
sold. T becume intcrested in the farm
property we are discussing in this case.

I consulted the land agents who were
invoived. The document rnow produced as
E.iIIBIT C is a circular the land agents put
out. The lond agents were J.E. Watson &
Co.Ltd. I dealt with Mr Paul Zlackler
mainly in that firm. He took me out to the
property. That was early November 1975.
The property was to be sold by auction at

~that stage. I went round the property with

My Blackler, myself, Mr Jim Thompson and Mr
Dickens. Mr Dickens actuzlly drove me

round . Mr Jim Thompscn was munager of the
farm I actuzlly had at that stage. I had
lunch on the property with Mr and Mrs
Dickens. The Dickens seemed quite happy
about me being intercsted in the prcperty.
There was no discussion with the Dickens about
the price at the time. is to any particular
reason I didn't discuss the price with then
at that time, not really only that 1t was
going to auction at that stage. The date or
fne auction was 4 December 1975 and before
then I organised financc so I could bid.

My finance for the purposes of bidding,
financial arrangements were made through

J.E. Watsons. There was no borrowing of
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money at all from the vendors. 1 went to the
auction. There were about 3 or 4 different
guys there. I think Mr Blackler might
have been there, Mr Halstead. Jim Thompson
went with me., I bid for the property at the
auction and the bidding went up to $111000.
That was my bid. The property did not reach
the reserve. When the property was passed
in we made it known to the zgent we would
leave that bid on the property. After that
I heard back from the land agents, mainly
that Mr Dickens was considering lowering his
rice. It was suggested round about
125,000 at that stage. I didn't agree to
that. I stuck to $111,000. A day or two
after that conversation I had another
conversation with Mr Blackler of the land
agents. Thot was about the price I was
prepared to offer, I offered $112,000. We
said we would leave that offer in until that
following Friday which was about the 19th or
round z~bout that time. after that Mr
Blackler got in touch with me and said Mr
Dickens had accepted our cffer and would be
forwarding the papers to me to sign. I
never received any papers through the post,
I was living at Hoast at the time, We came
out from Haast and signed everything up
actually in WintonI think it was. (Witness
refers to document). That is the offer I
signed. That is my signature at the end und
my wife's. Cffer procduced as BXHIBIT D.
I was told by the land agents about the
arrangements they were going to make, I
understocd Mr Dickens would be coming in to
Invercargill to sign. That was 24
December. We were told later on that day
that Mr Dickens had signed.  After that,
early in Jznuary, we visited Mr Dickens!
property. I szw Mr Dickens to spcek to for
quite a period of time. He showed Mr Jim
Thompson and Mr Jim Wallace and mycelf over
the prcperty.

TO_BENCH: Did you see Mrs Dickens? She

was there in the background in the yard when
we were discussing things before we moved out.

TO COUNSEL: At that stage Mr Dickens!

attitude was very helpful, he couldn't do
enough for us. That was the first trip 1

In the Supreme
Court of New
Zealand

- NO. 3

Plaintiffs!
Evidence

Keith James
Neylon

Examination

- continued
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Examination
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Cross=~Examination

10.

mede in January 1976. I madce another one.
At that stuge I saw Mr Dickens. He took

us around again, we arrived out there with

a committee of the Marginal Lands Board and
he showed us round the property for most of
that morning to lunchtime. His attitudc

was very friendly. There was a third visit
to the property? Not by me. 1 first

heard Mr and Mrs Dickens werc rcfusing to
complete the sale ibout 7 or 8 days before we
were due to move in. At that time I had
sold my own propcrty. I still want to go on
with the sale. I have got the mcney to
settle and we are ready to scttle.

XXM: Mr BURN: Whot date did you sell?

The end of January. Was it sold? That wa
when everything was confirmed Dby. We were
moving later in February. It was tied in
with Mr Dickens. I knew finance was

there, this particular person had three times
before oifered to buy the furm and he had
finznce arranged, it was all confirmed to

me he was purchasing. Who is the purchaser?
Kevin Robinson. Is he now the owner? Yes.
What date did he make payment? I caun't

say specifically. it was paid for about the
time it was confirmcd on 31 January. His
finance was confirmed? Yes. Do ycu know
what 1 mean by scttled when solicitors get
together «nd complctey I left that up to

my solicitors to sort out. You can't say
when that was achicved? No. The date of
settlement in your purchase of the property
from Mr Dickens was to be 27 February?

Yes., You say it was about onec week before
that date you heard Dickens was not going

on? It was approximately & days or 2 week
beforehand we heard the s2le wus not on.

Did you make any attempt to discuss it with
him yourself? No, Left it in the hands

of your solicitors? Yes,

TO BENCH: Who did you get the information

from Dickens weren't going to carry on? I
think it was from Mr Smith, it all came zt
once, it was . bit of a surprise. Your
solicitor? Yes, Mr Smith, my solicitor.
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MR LAING CALLS: In the Supreme
, Court of New
COLIN JaMBES MAIR (Sworn): I am Zealand

employed s2s a Land Salesman by J. Wotson &
Co. in Invercargill. I am involved from

time to time with my firm in sales of Dickens! No. 3
properties at Hauroko Downs. On 24 December '

I went out to Winton where an agreement was Plaintiffs'
signed by Mr and Mrs Neylon. (Witness refers  Evidence
to Exhibit D). That is the agreement to

which I refer. I was present when Mr and Colin James
Mrs Neylon signed it. I later brought that Mair
Agreement back into Invercargill wherc it was

picked up from my office by Mr Dickens. Examination
After he Eicked it up from me I next saw it

late on 24 December. {r Dickens hud the

Agreement at that time. When he brought it

in to me he put it on my desk. (Witness
refers to Agreement) In between times he

hzd taken the Agreement to Mr Owen Broughton.
He brought the Agrecment back to me and Dickens
and Neylons signatures were on it, witnessed

by Mr Broughton.

XXMz NO QUESTIOWS.
ME LAING CaLLS:

PAUL SINCLAIR BLACKLER (Sworn): I am Paul Sinclair
the Heal Estate Manager for J.E. Watson & Blackler
Co.Ltd. in Invercargill. J.E. Watson are
Stock and Station Agents predominantly. My Examination

firm was instructed to zct on behalf of Mr
and Mrs Dickens on the sale of the property
known as Hauroko Downs. I discussed the
gsale with Mr and Mrs Dickens. Another
member of the stafr and myself went up to
Hauroko Downs during August and we discussed
with Mr and Mrs Dickens the best way to
dispose of the property and also arranged

for the property to be auctioned and took the
necessary information down as instructions
from the vendor. Those instructions were
taken down on a selling authority. I

have that selling authority. The signatures
on the selling authority, there are two, D.A.
Dickens and M.M, Dickens. I produce that
authority as E.HIBIT E. That authority was
drawn as recording my company's sole agency
for the sale of the property for a period of
six months and I recorded the terms under
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12.

which it was to be auctioconed. Subsequent to
that the brochure produced was prepared by
my company and distributed. We helped
prepare it with the help of a copy service in
Invercargill and Mr Dickens. In preparing

~thot authority to sell I had ascertained the

capital value of the property, $97,500.
We obtained that from Wallace County. From
the end of Qctober to the cnd of November 1
showed some purchascrs over. In papticular
I trok Mr Neylon znd Mr Thcempson out to the
property on 12 November. T heard Mr Neylon
give evidence Mr Dickens showed us round and
was most co-opcrative., Mr Dickens drove us
in his landrover round the property and we
also inspected part of the property on foot
with Mr Dickens. Mr Dickens attitude at
that time, the property was for sclc and he
showed us everything that we required to
know. Mrs Dickens didn't take part in any
way. Wwe zctually had lunch with Mr and
Mrs Dickens, we inspected the house, we
really had a look by ourselves and with Mr
Dickens. The auction took place on 4%
December as advertised and the highest bid
was that of Mr Meylon of $111,000. I
received instructions that that bid was to
stay in. Between 4 and 19 December 1 was
involved in discussions with Mr Neylon. 1
r ng him twice during that period of time.
The first time to say whether he had left his
offer and in the meantime as i1t got on
towards Christmas I then rang him again and
after speaking to Mr Neylon he said he would
1ift his offer by $1,000 to $112,000 which I
submitted to Mr Dickens. As a result of
submitting that to Mr Dickens, Mr Dickens
said we ought to get an agreement drawn up
which we did and as it was getting on
towards Christmas I rang Mr Neylon und he
said he was coming over for Christmas anc he
would also like to sign it. The agreement
which was drawn up, Exhibit D, that was drawn
in accordance with Mr Dickens' instructions.
That agreement having been drawn 1 arranged
for Mr and Mrs Neylon to sign it. I rang,
when I knew Mr and Mrs Neylon were coming
over on the 24th, I rang Mr Dickens and he
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was out at the time and hc rang back on the
2hth at lunch hour and said he would be
coming in at the lunch hour. When 1 rang
and he was out I spoke to Mrs Dickens.

Mrs Dickens s«id she would get Don to ring.

TO BENCH: Dié¢ you tell her why you wanted
Mr Dickens, you had this offer? I dic.
was her attitude, she would get her husband
to ring” She would get her husband to ring.
4t that time he was out.

TO COULSEL: He did ring back and it wus
arranged he would come to town and also he
would contact his solicitor and I thought

he would be at home znd said we would
arrange for his solicitor to be available.
As a1 result of thut I didn't sec him later in
the afternoon, I saw him when he arrived in
town but not later in the afternoon. When
he came in he was by himself. I had no
reaction to that really because Mr Dickens
came in and 1 didn't ascertain whether his
wife was with him or not. Later in the day
I saw the agreement for sule bearing Mr
Dickens' signature and I forwarded that and
a copy out to the solicitors concerned.

No indication was given to me that Mrs
Dickens was not prepared to agree to the
transaction.

XXM: NO QUESTICNS.
MR INCLIS C.LLS:
T am 2 solicitor practising in Invercargill,
Partner in the firm of Stout, Hewat & Co.

The year of my admission was 1937. apart
from some yecar: at the war I have pructised
continuously in that firm since my

admission. During that time I have been
doing a great deal of rural work. In my
eyperience most agreements for sale of

rural land contain a provision that the
purchaser must obtain the forms from the Land
Valuation procedure and forward it to the
vendor for filing. That practice is not
followed in Southland to my experience,
indeed the reverse is the c.se in that the
vendor's solicitors send the application for

What

ALAN BEVERS BINNIE (Sworn) s
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the statutory declaraticns to the
purchasers' solicitors for filing. If

at the time it 1s desired to file an
applicaticn for consent the purchasers!
application is temporarily unavailable in
that case of course the application is
signed by the vendor personally or his
solicitor and filed by the vendors!
solicitor or by arrangement and followed

by the purchasers! solicitors at a later
date. In the absence of supporting papers
there is nothing unusual in that but with
supporting papers it would be unusual. I
am familiar with the standard form of sale
stating the approval of the Land Valuation
Court is to be obtained in a certain time.
(Witness refers to controct). That is a
contr.ct in a standard form which I am
familiar with. I am familiar with the
standard clauses put in about the times for
availability of finance. Practitioners in
Southland customarily regard time limits,
they in my experience are extremely
important, if there should be any doubt
about it being arranged in the time
stipulated an extension is sought by
written application and if available it is
granted. In a case of that kind if there
is any doubt that the time can be met the
point is mentioned specifically. The

time for obtaining consent of Administrative

Division of Supreme Court is in my experience

not treated with the same importance as that
for finance, in fact it is treated somewhat
lightly, provicded that efforts are being
made towards concluding arrangements for
finance within the stipulated time nobody
concerns themselves very much with the date
for consent of the Supreme Court. Suppose
the contract provides consent must be

given by a particular date and when that
date is apprecaching it is obvious consent
will not be given in time but it is known
the parties are tzking all reusconable and
proper steps tc get censent, have you ever

in your experience found a Southland solicitor

who has taken the point the contract will

be void if the Court's decision is not given

in that time? (OBJECTION BY MHE BURN).
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In the Supreme
I cannot recall the point being taken in the Court of New
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manner you mention. Is it customary where Zealand
such a time limit is drawing near for a
solicitor to write letters asking if the time

will be extended? In my experience it is No. 3
not customary, it does happen but it is not

customary. So in a case you were dealing Plaintiffs'
with involving this type of clause you would Evidence
not be surprised if you didn't get a letter

from the other sicde asking for an extension Alan Beavers
of time? No I would not be. Binnie
TO_BENCH: 1In your experience in Southland Examination
what would be a normal time from the time you

filed your application in the Administrative - continued

Division before you got an answer? To
have a decision of the Committee, I would say
3 to 4 weeks in the absence of objection.

TO_COUNCEL: Would you put yourself in the
position of yourself acting for parties in a
contract like this and time for obtaining
consent has just expired, have you ever had
an occasion where for that reason alone the

centract is void® No.
XXM Mr BURN: Until today? I am not Crosse-
familiar with the facts of the case. Have Examination

they not been discussed with you by solicitors
for the plaintiffs? Yes. Then you are
familiar with the case? Yes. You said
sometimes letters will be written drawing
attention of solicitors to the fact the time
is drawing close? Yes. You have received
on occasions letters like that? I can't
recall personally. Have you perhaps sent
letters like that? No I can't recall having
done that. You do know it happens but can't
remember if you have ever sent or received one?
Not personally. If you did receive a letter
that a time limit for obtaining consent was
drawing close would ycu write back and say
"Don't be silly, this is Southland", or do
something to obtain it? I would do something
to obtain it. Because it was a condition

of the contract? Yes.,

REXM: Mr INCLIS: Because that point had Re~Examination
been taken? Yes, because the point had been
taken.
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M INGLIS CaLLO: QUENTIN McLiAlN SMITH
(Sworn) ¢ I am & sclicitor in practise at
Winton and Invercargill and a partner in
Macalister #ros, I came to Southland just
under 12 years ago. My wrincipal practice
since that time, substantially it has been
rur=1l conveyancing. In this case I act as
Mr and Mrs Neylons' solicitors. I

received thc contract which has been entered
into between them and Mr and Mrs Dickens and 10
noted the clause =zbout approval of the
Supreme Court being required. I lcarned
from the vendors' solicitors that on 23
J.nuary they filed the purchasers' papers

and application to the Court. They did that
at my request.

TO BEICH: Broughton, Henry & Galt were
scting for the defendants? Yes.

TO COUWSEL: Broughton, Henry & CGalt as

far as I am aware is a well established 20
Invercargill firm, experienced in rural
conveyancing, I was conscious of the fact

that in the contract the time 1limit for
acquiring the Court's consent w.s given as

26 January. In view of the fact they

filed an upplicaticn for that consent on 23
January first of all I was most conscious

of the fact the application had to be filed

Ly 24th which was a mere 4 days after our

office opened after the Christmas vacation. 30
I was aware my client was at Haast and 1

had no chance of getting him down to sign

the pspers in time to have his declaration

filed by the 24th.

TC BENCH: With papers filed on the 23rd

pe

there was no way ycu could or Broughton &
Galt could get an order by thc 26th? No,
that is so.

TO COUNSEL: At the time when I arranged

for Brou hton tc file the application on 40
the vendors' behalf Mr Broughton did not

r.ise the point at thuat time. From my
experience of Southland practitioners I

would not expect him to. He did not tell

me the vendors regarded time as being of

the essence. My Broughton did not tell mc
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17.

the vendors regarded time as being cf the
essence at any time after 26 Junuary. Mr
and Mrs Neylons' declaration was completed

at Winton and I brought it into town because
my practice at that stage was divided between
two offices. 1 did not file it myself but
handed it to a clerk to file, Within a day
of that I wrote to Broughton Henry & Galt
confirmi- g finence was available. I dia
that on 5 February.

The last day was 9 February?
That is correct.

TO _COUNSEL: On 16 February a few days after

TO BENCH:

that I wrote again to Broughton Henry &

Galt enclosing a Memorandum ancd asking for a
Settlement Statement. By that time the
consent of the Land Valuation Committce had
been given. Letters produced as EXHIBITS F
AND G. On 24 February I received a letter
dated 23 February from Broughton Henry & Galt
acknowledging receipt of my earlier letter
ancd confirming the telephone advice that Mr
ancC Mrs Dickents had instructed them they
were not proceeding with sale of the property.
EXHIRIT H,

No reason given? No rcason at
all. No reasons given in writing, therc was
some discussions. The only indication given
by Mr Broughtecn verbally woes Mrs Dickens

not having signed the contr.ct personally.

TO COUNSEL: In between the lctters on §
February and Mr Broughton's letter I had some
discussions with Mr Broughton. Mr Broughton
did not say anything during those discussions
relating to Dickens' artitude to the
transaction - I gathered he was having some

difficulty with his clients and the indication
"given to me was that at least one of them

was seeking independent advice. Did he give
any indication other than that of any
explanation for the attitude? Not an
explanation as to their .ttitude but he made
some comments which he asked me to treat as
off the record. I prefer not to say what
those comments were. I would be prepared

to disclose them if His Honour directed me to.
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On 25 Februzry I received advice from
the land agents that they had forwarded to
the vendors! solicitors a cheque for the
deposit. That letter was received by
me on 26th. EXHIBIT I. Broughton
Henry & Galt or the Dickens! new solicitors -
the refund of deposit was made to J.E.
Watson & Co.Ltd. because I was present there
on 27 February which should have been the
date for settlement when that cheque was
returned. On 26 February I myself wrote
to Broughton Henry & Gult a formal letter
requiring settlement. EXHIBIT J. I made
an appointment and saw Mr Broughton at 2
o'clock in the afterncon of that day and
handed that letter to him personally. I
had the amount of the purchase price with me
in the form of two bank checues. He
declined then. At that stage there were
ag in some comments off the record as to why
his clients had decided not to go ahead and
I prefer not to disclcse what they were.

XXM: Mr BURN: You heard evidence this
morning of Mr Binnie? Yes. You told us
that Mr Brou hton made nc statement to you
that he regurded time of the cssence as far as
the time of consent was concerned? That

is correct. And 1t wasn't discussed between
you? Therc may have been 2 passing

comment but I couldn't say yes or no.

You didn't yourself give tacit consent

to the date being put back? No I was
concerned with getting the paper filed
within one month. You were conscious of the
month more than anything else. The month

is a statutory matter which hazs to be
complied with? Yes and immediately after
the Christmes vacation it is o matter which
~ny practitioner involved in rural
conveyancing has to give prime consideration
to. Your office opens when? 20 January.
You were aware zlsc of the 26th January

date? I would have seen it in the
contract, yes. When the application was
made you know it wes accompanied by a

letter to Mr Broughton in which you informed
him you would sent papers to Haast? Yes.

Te must have learned that from you? Yes

I telephoned him to inform him my client
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would have to obtain consent of the Court,
couldn't file a land declaration and my
client was in Haast and I was in some
difficulty, would hec please file the
application. It is not invariable practice
for vendors to apply? It i1s more common in
Southland for the purchasers to file the
papers, it is most uncommon for the purchaser
to sign the papers, you usually have both
sides sign the paoers but the purchascrs
collect and file the papers. Your clients
declaration appears to be signed at Winton

on 28 January 19762 Yes. I can't giveé you
the precise date it was lodged, I was working
two afternoons a week in our Invercargill

of fice and would bring the papers in and

give them to the Court Clerk for filing.

The sale to Neylon was still conditional at
that time? Yes finance had not been
confirmed, the dzte for confirming finance
was 28 January. It wus verbally confirmed
to J.E. Wotson & Co. Can you say when
settlement of the sale of his property took
place? It tock place, substantial
settlement took place in March, azbout the
19th March. Can you tell me when finance
was confirmed on this present tronsaction?

On the 5th, I was rung at Winton from
Watson's office. I had g letter written and
I came in that day and delivered 1t by hand
to Broughton that day. 5th February?  Yes.
Had you advised the Court your client was
then landless purchasers after that date?

No.

REXM: Mr INGLIS: Did Mr Broughton ever
suggest to you he had any objection to the
deadline not being met? No. You were
asked about Mr Broughton's letter to the
Court accompanying the application and
pointing out the papers would be arriving
shortly, what point was there in his filing
an application only 3 days before the
deadline if everyone understood it couldn't
be met? (MR BURN OBJECTS). If the
contract was to be void after 26 January
the Court's consent not having been acguired
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before then, what would be the point of
Mr Broughton filing the uzpplication?
Only to ¢stublish 1 suppose that he went

through the formality of filing but it would

be only =z formality. Did he ever

suggest it v s a mere formality? No.
23rd Janucry was a friday wasn't 1t? Yes
it would be. And the 26th o Monday?

Yes.

JAMIS RODERT THCMISON (Sworn): I
live at Ctautau and for the last 2} years
I have managed « farm property owncd by Mr
and Mrs Neylon at Waireo in the Nightcaps
area. While I was there the carrying
capacity of that farm went up. I had a
discussion with Mr Neylon about selling
that proeerty and buying another. I went
with Mr Neylon and Mr Blackler tc the
land agent to inspect the property owned by
Mr and Mrs Dickens. Mr Dickens to k us
round . His attitude was very helpful.
We had lunch with Mr and Mrs Dickens. Her
attitude wug good. As to whether I under-
stood from what Mr and Mrs Dickens sald as
to whether they really wanted to stay Or
lcave, I think they wonted to lecave from
what they said. I went to the suction
when Mr Neylon's bid was the highest bid
and the property was passed in. Later in
Jenuary we went to the property again.
Mr Neylon and Mr Wallace and I and some
others. We saw Mr Dickens again. e
was helpful apain, On that day I did not
speak to Mrec Dickens. She was in the
house. T went up to the property again
on 22 Februury with the Marginal Lands
Committee, late in February.
occasion I did not see Mi Dickens. The
time we went up in January and saw Mr
Dickens he did not say he was not going on
with the s:1l¢ which by then had booen
arranged. I was asked tc go up again on
13 February 1976 with a Rural Bank Farm
Appraiser. I rang the Dickens' place the
evening before we went up. I spoke to
Mrs Dickens. I tcld her I was Mr Neylon's
m.nager. T told her I wanted to bring the
Rural Bank man up and she said that was

On that third
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2ll right. She didn't say anything about
there being no point in coming because the deal
was off,. The same evening I rang Mrs Dickens
Mr Dickens rang me about an hour later. He
had been out when I rang before. He didn't
want us to come up the next day. I asked him
why and he wouldn't give a reason. He just
said to explain to the Rural Bank man and

+ that he would understand. I saw the Rural

Bank man the following day and told him

about the conversation with Mr Dickens. We
went up to the property that day on the road.

I have not been on the property since or spoken
to either of the Dickens since the ¢ nversation
on 12 February. My first visit, before the
auction, I saw Mrs Dickens then. She seemed
friendly. I think it was Mr Dickens who
showed us through the house. There is a
little shop attached to the homestead for the
benefit of people going up to Lake Hauroko.

She did not take us through the shop.

XXM NO QUESTICNS.

MR LAING CALLS: MURRAY RICHARD HALSTEAD
(Sworn) : I am an Executive Officer for J.E.
Wetson & Co.Limited. That firm has acted as
both stock and station agents for Mr and Mrs
Dickens and Mr and Mrs Neylon. I knew about
the agreement for sale being completed from

the Dickens to the Neylons. Up to 18 February
this year no arrangements had been made for the
sale of stock and plant owned by Mr and Mrs
Dickens and not included in that date, not
until that date. On that date I had a
telephone conversation, I rang Mr Dickens in
the evening. 1 asked him whether he would
have enough time between the 18th and proposed
date, the 26th, to get stock and plant ready
for a proposed clearing sale and I requested
perhaps if he did have time he contacted our
stock manager and agent at Otautau to contact
him the next day to go and make necessary
preparations. As to the holding of the
clearing sale, he said "If you like I have made
enough mistakes this year already". I then
went on to ask him whether he had done anything
about a house or property and he replied

that no, he hadn't, he thought he might go to
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Fiji, in a joking fashion. In my
discussion with him on the night of 18
February, the 26th w.s arranged for the
clearing sale, following confirmation by
our agent at Otautau. The clearing sale
heving been arranged, it did not take
place.
Xals MR BUKN: H.d you been invclved in
the negotiution over the sale prior to 18
February? Yes, You got back to Mr
Dickens on 18 February specifically about
the clearing sale? I was concerned at that
time the proposed date was the 26th and
nothing had been done at that stage to make
arrangements. You also looked into the
possibility of selling the house?
at that stage, 1 said have you done
anything about buying a house, just concern
for his welfare. If he wanted thzt followed
up you would have looked for a house?

Yes I would. He made & lighthearted remark
about going to Fiji? He did. You heard
the contract was off? Our stock nmanager
rang and he was told it was off. How long
did the conversation go on? Telephone, 1
couldén't be sure, it just covered the two

or three questions I asked about the

proposed clearing szale. What time of
evening was 1t? Approximately & o'clock,

I wouldn't be sure about that. What would
be the next step you would take if a

clearing sale w.s to be proceeded with?

Our stock manager and agent at Otautau would
have gone to the property and looked at stock
and plant and so forth and advertised at _
that day, I actually asked at that time 1if we
had enough time to get the clearing sale
arranged.

No not

REXM: NC QUESTIONS

CONCLUSION OF EVIDENCE FOR PLAINTIFFS
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No. 4
EXHIBITS

PART EXHIBIT "B"

[Supreme Court SAdministrative Division)
File SVP. 11/76

BROUGHTON, HENRY & GALT
Barristers & Solicitors
Invercargill.

23 J.onuary 1976.

The Registrar,
Administrative Division,
Supreme Court,

Don Street,
INVERCARCILL .

Dear Sir,

re. Application for Consent to
Sale - Dickens to Neylon

We enclose herewith Application for
Consent to this Transaction.

Messrs Macalister Bros are acting for
the purchasers and they confirm that the
Purchasers' Declaration has been forwarded
to their client at Haast for complction.

We confirm that the Purchasers!

Declaration will be filed in support of the
application when it is returned from Haast.

Yours faithfully,
BROUGHTON, HENRY & GALT

per: 'W.G. Broughton!

Encl.
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RR. 47(1), 3)(a), 48 LV.P.6

APPLICATION FOR CONSENT UNDER PART II OR PART IIA OF LAND
SETTLEMENT PROMOTION AND LAND ACQUISITION ACT 1952

In the Supreme Court of New Zealand No. /1l 7 b
(Administrative Division)
Disudex In th f li der the Land
Registr n the matter of an application under the Lan
INVERCARGILL gistry Settlement Promotion and Land Acquisition Act
1952 for consent toa  sale of
land.
PARTICULARS OF TRANSACTION
PARTIES:
Vendordgkoessox) (1) DONN ALEXANDER DICKENS and MURIEL MAY
DICKENS

()Give full name, address . Purchaser {Lassas) (1) KEITH JAMES NEYLON and JANE AGNES
sod occupation NEYLON [2MES NEYLON

Other parties (1) Nil

(8) Nature of transaction: Sale and purchase

(2)Give legal :’:;c;’;%"‘ﬁ?; (b) Description of land: (2)A11 that piece of land compri sed
in Deferred Payment License No. DPF275 containing

Attach skeich plan on sep- 1,986 acres 1 rood 32.4 poles situated in the land

shown on survey plan, district of Southland and being Sections 6, 8, 9 and

13 Block 12 Hauroko Survey District recorded in
Register Book Volume B4 Folio 1124

County in which Jand is situate: waliace

(c) If property is leasehold: N,A,
Name of lessor: N,A,
Term of lease: N.A, Years from N,A,
Rent payable: § N.A,

Terms (if any) as to renewal or purchase: N.A,

(d) Consideration $112,000,00
Total amount to be paid exclusive of stock, chattels or %

D il goodvill () § X
(continued overleaf)



*Insert Vendor,
or Lessor,

or Purchaser,
or Lessee,

(e) Latest Government Valuation:

Unimproved value: $ 54,100 Improvements: $ 43, 400
Capital value $ 97,500 Date of valuvation: 1/7/74

(f) Application number or other particulars of the last application
to the Administrative Division cf the Supreme Court or the
Land Valuation Court affecting the foregoing farm land
(whether with or without other land):

(g) Particulars of buildings: Dwelling, Haybarn, Implement
Shed, Woodshed

(h) Class of farming carried on: gheep and Cattle

(i) Stock carried each year for past 3 seasons:Normal for this
type of property

(j) Production for each year for past 3 seasons: Normal for this
type of property

(k) Any special features from the viewpoint of aggregation: y,

(1) (Where the application is under Part ITA of the Act)

The name of any operative regional planning scheme or pro-
posed or operative district planning scheme under the Town
and Country Planning Act 1953, and any designation or zoning
of the land for any public utility, amenity, reserve, or public
work, or any proposed such purpose under such operative
re}glional planning scheme or proposed or operative district
scheme:

~ (m) (Where the application is under Part IIA of the Act)

Where the land is not designated or zoned for any of the pur-
poses set out in paragraph (1), relevant matters to enable the
Court or Committee to satisfy itself that it is unlikely that the
land will be required for any such purpose:

DECLARATION
I, WARREN GEOFFREY BROUGHTON

of Invercargill, Solicitor

as* Solicitor for the Vendors in the foregoing transaction
hereby make application for the consent of the Administrative Division
of the Supreme Court tothe  sale described therein.

And I hereby solemnly and sincerely declare:

(1) That the foregoing particulars set out in this application are in all
respects true and correct,

(2) That attached hereto and xmarked are true copics
of all agreements and other documents entered into or proposed to be
entered into by the parties relating to or affecting the said transactions
(including full particulars of any agreement or arrangement entered
into or proposed to be entered into by the parties otherwise than in

writing). 9\‘)



23rd

(3) That with the exception of the agreements referred to in the last
preceding paragraph no agreement, whether in writing or otherwise,
has been made between the parties or any of them which in any way
directly or indirectly refers to or affects or is ancillary to or collateral
with the transaction for which consent is applied for and no such
agreement is intended to be made.

(4) That the transaction for which consent is applied has not been
entered into as part of a device plan, or scheme which is or intended
to be in contravention of part I or part IIA of the Land Settlement
Promotion and Land Acquisition Act 1952,

®

And I make this solemn declaration conscientiously believing the same
to be true and by virtue of the Oaths and Declarations Act 1957.

S
Signature: M Yoo
/'

Declared at Invercargill this } / m )
day of January 19 76, before me: L / z i %
Justice of the Peace
or Solicitor

or-Notary Public.

or Officer dulﬂu(horised
to take and receive
Statutory Declarmions.

The address for service of the vendos (Yesyory is at the offices of
Messrs Broughton, Henry & Galt, Solicitors, 66 Don
Street, Invercargill

The address for service of the purchasers/esseey is at the offices of
Messrs Macalister Bros, SoliEgitors, Winton

N
13

/\MA
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GRANTED SUBJ. TO CONSENT
rder not to be sealed u

purchaser's present property sold.

LAND SETTLEMENT BD. O

TYPESCRIPT OF STAMPED REMARKS - NO OBJECTION ; CONSENT

gible!
1976

CHAIRMAN.
12 FEB

'Signature ille

IN THE SUPREME COURT OF NEW ZEALAND
(Administrative Division)

INVERCARGILL REGISTRY

No. LU/?///)G

IN THE MATTER of an application under
the Land Settlement Promotion and Land
Acquisition Act 1952 for consent to a
sale of land

BETWEEN: DONN ALEXANDER DICKENS &
MURIEL MAY DICKENS

Vendors

A N D: KEITH JAMES NEYLON & JANE
NES NEYLON

APPLICATION FOR CONSENT TO SALE
OF LAND

Lt "l'||'j (

'9«)\1 kervatet L A detite— s ,5’4

ke d, 1

).l|-’\

I

Bkl l!'ll}"O;-‘

-

. 23JAN1976 !
JOUITON,  HIENRY 8 GA&T ————
Soluuinrg, [ﬁanaCAPGQﬁ

Invarcanai 11 /
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~
RR, 47(3) (b), 48(4) fD LV.P.?

DECLARATION BY PURCHASER (»cEFSSEE )

(Yo be used where Section 29A of the Land Settlement Promotion and Land Acquisition Act 1952 does not Apply.)

In the Supreme Court of New Zealand
xBRisstriatx
Invercargill Registry In the matter ofa Sale of land

DONN ALEXANDER DICKENS of
B&ig%%%ere farmer and MURIEL MAY
DICKINS his wifeVendor (Rrizssex
and KEITH JAMES NEYLON of Iluast, pilo
and ~JANE AGNES AR éser?&ﬁﬂ.ﬁfe‘%
1, WE, KEITH JAMES NEYLON of Haast, pilot and JANE AGNES;

NEZYLON his wife hereby solemnly and
sincerely doclarex severally declare:

(1.) That &gn%rt‘ﬁe purchaserstmxkessaex) in the transaction referred to in xhgla]ﬁgax:hm
application markedxt’

(2.) That the following particulars are in all respects true and correct:

(a) Particulars of all farm land, as defined in the Land Settlement Promotion and
Land Acquisition Act 1952, owned, leased, held or occupied by me in fee simple
or under any tenure of more than one year’s duration, either severally, jointly,

or in common with any thcr'spersqn or persons:* 381 acres 2 roods 24 perches
Sccetion 210 and parts Section 165 Block VI Wairio District includin
Lot 1 D.P. 1088 all Certificates of Title 89/9; 101/271 and 14/894
éSouthland Registry) L.V. 350,000 V.I. $6,500 C.V. 556,500 Valuatio
a

ted March 1975 or either of us has
(b) Particulars of all farm land, as so defined, in which'£ have/any estate or interest,

whether legal or equitable and whether vested or contingent, under any trust,

will, or intestacy:*
Nl

(c) Particulars of all farm land, as so defined, owned, leased, held, or occupied by

each company, the members of which are less than 10 in number and of which 1
we are mcmée s ,or either of usg )

ANK K AKX usbamd) is a member, in fee simple or under any tenure of more
than one year’s duration, either severally, jointly, or in common with any other

person or persons:* NIL

B&



*Give reference
to section, block,

district, title ref-

erence, area, tén-
ure, Government
valuation and
date thereof,

(d) Particulars of all farm land, as so defined, owned, leased, held, or occupied in fee
simple or under any tenure of more than one year’s duration by my wife (hus-
band) either severally, jointly, or in common with any other person or persons:*

Not Applicable

(e) Particulars of farm land, as so defined, in which my wife (husband) has any estate
or interest, whether legal or equitable and whether vested or contingent, under
any trust, will or intestacy:®*  Not Applicable

oY t

(f)%%avg};?ta?ned the age of 17 years.
forck amainderxhkysars of agexParticultars ok abfarmtand as socd efineds uwg}c,qa
leased, held or occupied by my parents in tee simple or under an)&;ofﬁ'iﬁjé of

. . . . . . +* .

more than one year's duration, either severally, jointly, orﬁﬂdﬂ’imon with any
other person or persons, or in which my parents hav’e&mféﬁgte or interest, whether
legal or equitable and whether vested gﬁﬂﬁﬂ%ent, ‘under any trust, will, or

intestacy: ’Ood-ﬂ'
y
Father:* ,oot"‘
+ ’OOOOL
¥
ook >
xdmbcmtx

(8) (Where the purchaser or lessee is a company the members of which are less than
10 in number, or a trustee for such a company to be incorporated )

(1) Particulars of all farm land, as so defined, owned, leased, held, or occupied
in fee simple or under any tenure of more than one year's duration by cach
member or intended member (as the case may be) of the compahy or proposed
company or his wife (her husband), either severally, jointly, or in common with

%
any other person or persons: Not Applicable

(2) Particulars of all farm land, as so defined, in which each member or intended
member (as the case may be) of the company or proposed company or his wife
(her husband) has any estate or interest, whether legal or equitable and whether
vested or contingent, under any trust, will or intestacy:*

Not Applicable

(b) In case other farm land is owned, held or occupied as set out in the SJoregoing

paragraphs (a) to (g)
(1) The class of farming carried on, stock carried, and the production cach
year tor the past three scasons: Not Applicable See paragruaph (1)

Ky

D



(2) Why that farm land is insufficient for purchaser’s or Jessee’s requirements:

Not insufficient
(i) Section 29A of the Land Settlement Promotion and Land Acquisition Act 1952

. joo Loyeely
does not apply to the transaction. "

(j) Particulars of any estate or interest in farm land as so defined, which since the
passing of the above-mentioned Act (namely, the 16th day of October 1952)Iwe
or either of us h?s T
haveAransterred, granted, leased, or otherwise disposed of to any person as trustee
for any person or in respect of which since that date I have created any trust:*
NIL

(k) The type of farming proposed to be engaged in: Sheep .and cattle farmine

0] %%'rreason for desiring to acquire the property. subject to the application for

consent is: that property has been sold but the sale is not yet
unconditional. This purchase will not proceed unless the
other sale does become unconditional

(m) We are both New Zealand citizens by birth.

(3) That the documents attached to the said application>andanarked

are true copies of all the agreements and other documents entered into or proposed to be
entered into by the parties and relating to or affecting the said transaction (including full
particulars of any agreement ¢ntered into or proposed to be entered into by the parties

otherwise than in writing.)

(4) That with the exception of the agreements referred to in paragraph 3 hereof, no agreement
whether in writing or otherwise, has-been made between the parties or any of them which
in any way directly or indirectly refers to or affects or is ancillary to or collatoral with the
transaction for which consent applied for and no such agreement is intended to be made.

(5) That the transaction for which consent is applicd for has not been entered into as part
of a device, plan, or scheme which is or is intended (o be in contravention of Part 11 of the
Land Settlement Promotion and Land Acquisition Act 1952,

o



And I make this solemn declaration consientiously believing the same to be true, and by

virtue of the Qaths and Dcelarations Act 1957,

severally

Declared at  Haams €-J ,;-/0,,\
this 284 day
of January 19 76

before. me //

e \

Signature

/;//z./

Justiceof-the-Peaee-arSolicitor orNotaryPublie~(Or other person duly authorised to take

and receive statutory declarations )

The Address for the service of the purchaseroxiaseay is: at the offices of
Iessieurs NMacaligter Bros., Solicitors, Great North Road, Winton.

NOTE:- In any case where the documents attached to the application cannot be produced (o the deponent at the
time of his making the foregoing declaration, coples of the documents referred to in paragraph 3 of the

declaration should be attached as exhibits and the declaration amended accordingly,

/£



*Delete where not applicable.

(&

ORDER OF LAND VALUATION COMMITTEE

R. 60(1) LV.P. 16

In the Supreme Court of New Zealand

(Administrative Division) No. LVP 11/76

BREHKK

INVERCARGILL Registry
IN THE MATTER of an application
under the Land Settlement Promotion and Land
Acquisition Act 1952 for consent to a

of land

Between DONN ALEXANDER DICKENS & MURIEL Vendor/Ea¥stx
MAY DICKENS

and KEITH JAMES NEYLON & JANE AGNES Purchaser A360ex

NEYLON
BEFORE THE SOUTHLAND LAND VALUATION COMMITTERE

On reading the application of WARREN GEOFFREY BROUGHTON of Invercargill, Solicitor

for consent to a sale
in respect of the land described in the schedule hereto

* KXot wding

IT IS ORDERED that *(the consent of the Administrative Division of the Supreme Court of New Zealand be
granted to the transaction *pursuant to Part II (or Part IIA or under both Part II and Part IIA)) of the Land

Settlement Promotion and Land Acquisition Act 1952;

YIS X KBERE X AT Mot icbors

SCHEDULE_
An Estate in fee simple in all that piece of land containing 1,986 acres
1 rood 32.4 poles being Sections 6, 8, 9 and 13 Block 12 Hauroko Survey
District the said land being held by the Vendors at the date of their
Application for Consent under Deferred Payment Licence DPF 275 recorded
in Register Book Volume B4 folio 1124 (Southland Registry)

Dated atinvercargill this m\,\ day of (d/;m.s 1976.

JEFE LTEEERTS

Sealed at the office of the Supreme Court at Invercar gill

this Qv  dayof wouwd 976 .
- L}
' -

v
i
.

Solicitors for the gppﬁcant: Mes §r"‘s' Macalister Bros, ’
Solici tors ;:[\Iqwerc argill,

z<

30N/ 18/ T2 196
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7
FORM RE/2

RURAL

FORM OF AGREEMENT FOR SALE AND PURCHASE APPROVED BY THE REAL ESTATE INSTITUTE OF NEW
ZEALAND (Incorporated)

Memorandum of an Agreement made th

: 7 JMM day of Mone thousand nine hundred mdM Fevo
Abrn  Axomoles Beihong yriima o). Soins
Pholofore omit Al wige tliniss milly gecdan ey

e S0me  ANololresy M o /f@ia/&/
thereinafter referred to as the Vendor ) of the one part and A - .
St Anls S c/ Naasf. 70. oot Acy @;ZKZ/GA(Z/%M
Wepln oy to Lome Aoisiriss.

(hercinafter referred to as the Purchaser ) of the other part WHEREBY the Vendor agree to scll and the Purchaser to
urchase ALL THAT piece or parcel of land more particularly described in the Schedule hereto on the terms and conditions
ollotring that is to say:—

1. The price is @w MO/ oy %»Léq }/,{JMM ,(9('1,_%);47 (y//&b'l!‘()-'.

(?) The sum of %,b %;MW &0.4@/) .()(5. S ,9,,)
Aeaty

has—beerr paid to J" :" L Avey @ wo - Vs Uy Ly Ju 0o
83 a deposit and as part payment of the purchase moncy and is hereby acknowledged. . [ 2 TIe: W

(b) The balance of the said purchase money shall be paid as follows:—

(0ah o Bi of Mrritinchr vt eomfalo 37 Sicrieia

T I R R - 1%"
3, . v

-
1
-
-
-
-

“QS“"“ Q.._n‘ 7‘0.
.-._Mmf\\. Q\:ﬁ‘t\‘a ~)

Posc

And If from any cause whatever (save the default of the Vendor any portion of the pur\c?ﬁ'se money shh{l not

be paid upon the due date the Purchaser  shall pay to the Vendor interest at the rate of -y, N per

centum per annum on the portion of the purchase money so unpaid from the due date until comﬁction of the pur-

c':‘hnse butt nevertheless this stipulation Is* without prejudice to any of the Vendor's rights or remedies under this
gteement.

3

2. Upon paymcnt of the sald purchase moncy and sl Intciest theicon and other maneys (il any) 4}
the Vendor  and all other necessary parties (if any) will execute a proper mssurance of the sald tan .uéﬁ"&?ﬁ';.’:’f'.""ﬁ"ﬁ
by and at the expense of the Purchasor and to be tendered to the Vendor for execution,



mend and
nitist M
2c08200Y.

€\ {

3. Possession shall be given and taken upon the 43 7 day of /Zé/“"“] 19 7’6 .up
to which date all outgoings and incomings shall be apportioned. From the time of signature of this
Apreement by the parties hereto (or if this contract is a conditional contract then from the time
when this contract becomes effective) the property hereby agreed to be sold is at the risk of the
Purchaser with regard to fire tempest earthquake or deterioration of any kind except and to such
extent as any loss or damage may be due to the negligence or default of the Vendor . Pending
possession being given to the Purchaser and subject to the Purchaser obtaining the sanction of
the Insurance Company concerned and subject to the rights of mortgagee of the said land
the Vendor will hold the existing policy or policies of insurance in trust for the Yendor and the
Purchaser according to their respective right and interests therein.

4. The Vendor shall not be bound to point out the boundaries of the land hereby agreed to be sold and no further
or other evidence of the identity of the said land with the property described in the decds relating thereto beyond such (if
any) as may be gathered from the descriptions in such deeds shall be required and the Purchaser shall admit such identity.

S. Any objection to or requisition on the titlc which the Purchaser  shall be cntitled to make must be stated in writing
to the Vendor's Solicitors within twenty-one* days hcreof (time being cssential) and in default thercof the same shall be held
1o be waived and the title to have been absolutely accepted by the Purchaser . In the event of the Vendor  being unable
or unwilling to remove or comply with any such objections or requisitions the Vendor  shall be at liberty notwithstanding
any intermediate negotiations by notice in writing to the Purchaser  to rescind this contract in which case the Purchaser
shall receive back the deposit without interest but shall have no claim whatsoever on thq Vendor  for the expense of inves-

tigating the title or for compensation or otherwise howsoever.

6. If the Purchaser shall make default in payment of any instalment of the purchase moneys hereby agreed to be paid
or of interest thereon or in the performance of observance of any other stipulation or agreement on the part of the Purchaser
herein contained and such default shall be continued for the space of fourteen days then and in such case the Vendor  with-
out prejudice to his other remedies may at his option exercise all or any of the following remedies namely:—

(a) May rescind this contract of sale and thereupon all moneys theretofore paid shall be forfeited 1o the Vendor as
liquidated damages.

(b) May re-cnter upon and take possession of the said Jands and property without the necessily of giving any notice
or making any formal demand.

{¢) May re-sell the said lands and property either by public auction or private contract subject to such stipulations
as he may think fit and any deficiency in price which may rcsult on and all expenses attending a re-sale or
attempted re-sale shall be made good by the Purchaser and shall be recoverable by the Vendor as liquid-
ated damages the Purchaser receiving credit for any payments made in reduction of the purchase money.
Any increase in price on re-sale after deduction of expenses shall belong to the Vendor

7. If any misdescription crrors or omissions shall be discovered in this Agreement it shall not annul the sale but shall
be the subject of compensation to be ascertained if the parties cannot agree by arbitration under the Iaw telating to arbitration
" in New Zealand.
8. The Vendor shall not be liable to pay or contribute towards the expense of the erection or maintenance of any
fencing. .
9. The property is bought and sold free of/subject-te existing tenancies (if any).

10. The Purchaser  shall before the expiration of three months from the date hercof duly stamp either the counterpart
of this Apiccment or an assurance In pursuance thereof and In default thercof the Vendor  may stamp this agrecment and

recover the cost from the Purchaser

/ 11, If the land affccted by this Agreement excecds five acres in area this contract is subject to any necessary consent of

the Administrative Division of the Supreme Court and the Purchaser  will within fourteen days from the date of signature

of this Agreement either:
(a) Complete and deposit with the District Land Registrar a Declaration in conformity with Section 24 of the 1.and
Settlement Promotion and Land Acquisition Act 1952 and dcliver a copy to the Vendor , or

(b) Deliver to the Vendor any stalement declaration or other document required by regulation or otherwise to
be completed by the Purchaser for filing with an application to the Administrative Division of the Supreme
Court and the Vendor shall within one month from date hereof unless such declaration shall have been deposited
as aforesaid make application to the Administrative Division of the Supreme Court for any necessary consent
to this transaction
and each party hereto shall do all such acts and things as may be necessary or expedient for the purpose of endeavowing
fo obtain such consent or ensuring compliance with the provisions of the Land Scttlement Promotion and Land Acquisition
Act 1952 and any regulations for the time being thereunder. And each party shall bear his own legal and all other costs
whatsoever of and incidental to any such declaration application or other process.

12. If any of the land affected by this Agreement is held under lease or license under the provisions of the T.and Act 1948
this contract is subject to any necessary consent of the Land Settlement Board being obtained within the period referred to
in Clause 13 hereof and each party hercto shall within fourteen days from the date hercof make such application therefor
as may be necessary and each party hereto shall do all such acts and things as may be necessary or expedient for the puiposcs
of endcavouring to obtain such consent or sccuring compliance with the provisions of the Land Act 1948 and any regulations
for the time being thereunder and each party shall bear his own legal and other costs whatsoever of and incidental thereto.
\

13. If any such consent where necessary shall not be granted by the ( 2 day of ° ‘
or such later date as the parties agree on or shall be refused or shall be granted subject to conditions then this Agreement
subject as hereinafter mentioned shall be void PROVIDED HOWEVER that if such consent shall be granted within such time
subject to conditions to which the parties shall in writing agree or subject to conditions not prejudicial to the Purchaser if the
Vendor  shall within seven (7) days after the grant thereof give notice in writing to the Purchaser  or his Solicitor of the

Vendors willingness to comply with such conditions then this Agreement shall be binding upon the partics as modificd by .

such conditions.

14. If this Agreement shall become void as provided hercin or shall become of no effect by virtue of the provisions of
the Land Settlement Promotion and Land Acquisition Act 1952 or by virtue of the Land Settlement Board refusing any
consent necessary under Clause 12 hercof then if the Purchaser  has duly complied with all his obligations hercunder
he shall be entitled to a refund of his deposit and any other moneys paid on account of the purchase money but shall have no

other claim against the Vendor ) .

15. Thc)conditional sale evidenced by this Agreement has been made through ’ . -
N A Ry R / . . Member Recal Estate Institute of New Zealand (Inc.) whom the
Vendor  has appointed and/doth hereby appoint as his agent to effectuate such sale but no ‘témuncration for the agency
shall be payable if the Vendor shall have made all negessary application for consent but the consent of the Administrative
Division of the Supreme Court or the Land Scttlement Board as the case may be is not granted to the sale cither in terms of
this Agreement or subject to conditions which are acceptable by or become binding on the parties PROVIDED that if the
Crown pursuant to its rights under the Land Setilement Promotion and Land Acquisition Act 1952 takes or acquires the
pmp‘cr:\y 1‘!:en commission will be payable as on a sale on the amount payable by the Crown by way of purchase price or
tofiiiseliealion,
T R e L T R L O L B L R I, S R L LR
sathon of huﬂ Av bhud ;;L leeme }\ tuuéh 3 WHN 0 any wmendment Vo \ M MR s
end in particular l‘o the Land Beltloment l’ro;nou.un m.emh:\;‘rl\( |x::: “195\9\. ‘L‘ \\\t\\o ‘Q\M “P d“\ AGk aud of that section
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o
e J. E. Watson & Co. Ltd, Agenclos . . .

OTAUTAU
P.O. BOX 812, INVERCARGILL
LUMSDEN

WINTON
AGENCY AUTHORITY TO SELL PROPERT}Y WYNDHAM

No

MESSRS J, B, WATSON & CO. LTD,

Dear Sirs,
The following are the Pariiculars of Property, Price and Terms referred to In the Conditions printed on the reverss

of this form.
/ 23/&1«
SITUATION:  District /é’/ 7 (béwy Rail. 7&\0)(/17,{ Exchange S/A (7"\9/(‘74“(
School (Primary) M VA"/ School (Sccandary) J /ML-J - d 79'\,

. Roadn //A 4 4 . School Bus.8% /,/m/ R3molen
%l 33 ?ﬂﬂé?l% 6.2 l532:4 et In' Grass . In Crops/J//‘VP’ 25_/}’»!—«»( Pt
Ploughable....... Wheel or Crawlet, Vi
VALUATION: Date..../7 7K - LV. Q7580 - Go
( SNURE: Free Hold %ﬁ/ﬂ“é/ L.LP. - Crown Lease —
Rental Expiry Date (C.L.)
RATES: County L2552 8 4. Catchment Rabbit Board

SUB-DIVISON: Number Paddocks - Main <0 / (d g /‘/(/""(Ploldmg .....
Type of Fences 70"'4%)“’/ /"’/ Wﬂo’*"{%f/ qQ A ; o
WATER: Dwelling, .6.029. ;’“//7 - erebosaes Fokosddocks.... Afadvet
BUILDINGS: Dwelling . //(o&wm Lo £ Jore - 7 yror obbt - Galws
Moates ~_[Ao0 2. . &"‘C/{“‘{&o oty Dby s
@MJ N /49/1’/ %9/] 4 »01\0//

T e (Y
( é;olshed -3 0’(""""{ #59 IM ................ P (}’ﬁgs;; (_.\.;.‘/a‘f‘v‘(ﬁ Lot o7
: o B « o/

Hay Barns Sto -2 Implcmcnt Shcds » g! °

WWWWW(:J

43 sz A_ ém« lierr. 7% 2y el /Mw 302 g
PRICE/ fe Arltios ms/%ﬂﬂm/ Drs / /'K// X
MORTGAGE DETALL (f App) - X
;EWRKS/MI/;/;‘W ""\,/1///‘?/,%7«\:/4‘ 15— . jl

P

fQ’}r'(’ /6{4[/%/2:4"«‘_ y /./cC/.) R (/ /ya.‘//ﬂ.z(/dw\ {
%wc,,( /2 Mw{r/u ﬂuﬂw.7 .&ka L«c/ |
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To J. E. WATSON & O, LTD
P.O. Box 812

Invercargill. / (V
Vardorm Cpfron,
In coisideration of your placing my propertg' deceribed on roverse on your books and advertising it at your-ovni-vxpenne C)
e zale of such property at the price and on the terms and conditions herein 4

I HEREBY APPQJINT you my sole sgent for t
set fm;]th"{or onths from date and I ALSOAUTHORISE you to sign a contract and receive a deposit on
my behalf. ' )

If the property Is sold by you or through your instrumentality, or to anyone Introduced through your agency or If while
it is in your hands as sole agent it is sold by you or any other person or myself, either at the price and on the terms stated
below, or such other price and upon such terms and conditions as are acceptable to me, 1 agrce to pay you commlasion on
the sale price in accordance with the relevant scale of charges of the Real Estate Institute of New Zealand.

{_Q)

If with my consent an exchange of the property be effected by you or through your {nstrumentality, or If an exchange
of my property be effected for that of any person as sole agent, you shall be entitled to commission from me as upon a safe,
notwithstanding that you may be entitled to receive commiasion from the other party to the exchange.

If ns a result of or conscquent upon negotiations for any such sale or exchange the property s acquired by the Crown
under the powers conferred upon it by the Land Settlement Promotion Act, 1952, 1 will pay you commlission st the rate
aforesaid computed on the purchase price or compensation payable by the Crown,

If any such sale or exchange ls subject to the consent of the Land Valuation Court or Is dependent upon the " fili
an appropriate declaration with the District Land Registrar, and the contract becomes vold orlﬁeﬂectlvgothm\?gh f:ﬁu::

on my part to ensure that all necessary steps are taken to obtain such consent or have such declaration filed, I srhall nevers
theless pay you the same amount by way of commission as though such sale or exchange were duly completed.

7 |
DATED the 2 X i day of M {]Lé ‘//"W[ 1. 7«.4'

D S ('1’,{/1;47. O
Signature. _’,4'1 L C)L [ﬁuuz

Address M, )Lﬂ‘V’;L'éZ' ) /j&t‘;ji/
Yewalofo o K Q)

SKETCH PLAN OF LOCALITY
nlt S5y (‘/I /”zwlm‘ A’C'N'\ /M/)'C’}t'u ,& sty
" ot Herid Moy . Bicking
/2%.% £ K Acdimad {zﬁ%./&m«é«. /978
%aﬁo&m;/ fofty | & 4 atorked 27 7O
/ Bso0 0o Y& 1 sl o Borchares @ Aol
(o Aod B 7 AW/{ )4~'25'$W* 1775
it of e e o dne 70 air il
2efrraite %“V(’" A TR Y O o
B /aﬁo{&’»/jygf ko coadly oo /&m%b«f; /Avn'w
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In the Supreme
No. 9 Court of New
EXHIBIT “E" Zealand
MACALISTER BROS. No., 9

Barristers & Solicitors
Exhibit "F"
16th February 1976
Letter dated

Messrs Broughton, Henry & Galt, 16 February
Solicitors, 1976

P.0. Box G910

INVERCARGILL

Dear Sirs,

Dickens to Nevlon

We enclose = Transfer herein for perusal
and if in order for execution by your
clients. We hove omitted the title
reference because a new title will issue on
the frecholding of the deferred payment
licence. At the suame time the area will
be converted to a metric messurement and for
that reason we have omitted the area on the
Transfer as well.

Our Property Speculation Tax Cecrtificate
is enclosed together with a Salc Notice.

Would you please let us have a
settlement statement.

Yours fuaithfully,
MACALISTER BROS.

Per: 'Q.M. Smith'



L0,
No. 10

In the Supreme

Court of New
Zealand

No,10

Letter dated
5 Feb. 1976

No,11
Exhibit "H"

Letter dated
23 Feb, 1976

EXHIBIT "GM

MACALISTER BROS.
Barristers & Solicitors

5th February 1976

Messrs Bro.oghton, Henry & Calt,
Solicitors,

P.0. Box 910

INVERCARGILL

Deur Sirs,

Dickens to Nevlon

We confirm that our clients have been
able to arrange the necessary finance to
declare this contract unconditional. We
will let you have a transfer in a few days
and shall be glad to receive 2 sctilement
statement in due course.

Yours falthfully,
MACALISTER BROS,

per: 'Q.r. Smith!

No. 11
EXHIBIT "H"
BROUGHTON, HENRY & GALT

Barristers & Solicitors
23 February 1976

Messrs Macalister Bros.,
Solicitors,

P.0. Box 14,

WINTON,

Dear Sirs,
rc: Dickens to Neylon

We acknowledge receipt of your letter
enclosing Memorandum of Transfer for
execution

10

20

30
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20
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We confirm our tclephone advice that
our clients h.ve instructed us they are not
proceccing with the sale of the farm property
and under-these circumstances have refused
to call and execute the transfer.

Yours faithfully,
BHOUGHTCN, LENRY & G.LT

per: 'W.C. Broughton!

No. 12
EXHIBIT "I®

J.B. WATSON & CO.LTD.

25 February 1976

M/s Macalister Bros.,
P.0. Box 1,
WINTON.

ATTENTION: Mr Q. Smith
Dear Sir,

We have this day forwarded to Broughton,
Henry & Galt a cheque for $2,380.00 being
balance of Deposit after deducting our
commission of $2620. in settlement of the
scle D.A. & M.M. Dickens to K.J. & J.A.
Neylon.

We understand you are trying fer
settlement cn due date hence the payment of
our balance prior to 27th.

Yours faithfully,
J.B. WATLON & CO.LTD.

'N.J. Hardaker!

COMMISSIUN MANAGER

In the Supreme
Court of New
Zealand

No,11
Exhibit "p"

Lotter dated
23 Feb. 1976

- continued

No.12
Exhibit "I®

Letter dated
25 Feb.1976
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42,
No. 13
EXHIRIT Y"gv

MACALISTER BROS.
Barristers & Solicitors

26th February 1976

Messrs Broughton, Henry & Galt,
Solicitors,

F.0. Box 910

INVERCAKRGILL

Dear Sirs,

rc:  Dickens to Neylon

We zcknowledge your letier of February
23rd. We note that no reason has been
given in it for the refuszl of your clientgs
to execute the Transfer. Our view 1s that
the contract is now unconditional and we are
ready and willing to settle, on behalfl of
our clients, on the date for scttlement stated
in the contr.ct.

If settlement is not possible on that
date, our instructions are to issue a Writ
for Speccific Performence of the controct.

In the meantime s Caveat is being registered
against the Deferred Payment Liccnce.

If your clients continue to refuse to
complete the transzaction, in terms of the
contract, apart from sccking an Order for
Specific Performance, our clicnts will seck
damages for all additional expenscs that they
incur as a result of such refusal. S.uch
expense will include all grazing charges
resulting from our clients being unable to
shift their present livestock from their
Nightcaps property to the one being
purchased from your clients and, 1f our
clients are eventually forced to sell such
livestock, all additional income tax
liabilities that will incur as a result of
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having tc dispose of the stock. Such tax

In the Supreme
Court of New

liabilities will arise from having to sell Zealand
the livestock at a market price substantially No.13
above their standard tax values. We expect '
that such additional tax liabilities will be Letter d:ted
at least $16,000.00. 26 Feb. 1976

Yours faithfully, - continued

MACALISTER BROS.

Per: 'Q.M. Smith!
No. 14 No. 14

REASONS FORH JUDGMENT OF KCPER J.

Reasons for

P, ‘ Judgment of
Hearing: 25 august 1976 Roper J.
Counsel: B.D. Inglis Q.C. and L.E. Laing 3 Sept. 1976

for Plaintiffs
J.F. Burn and R.G. Sinclair for
Defendants

Jud gment: 3 September 1976,

This is an action for specific performance
of a contract for the sale of a farming
property of about 2000 acres near L:ke Hauroko
in Southland. The facts are not in dispute.

At the end of August 1979 the firm of
J.H. Watson & Co.Ltd, Stock und Station
Agents of Invercargill, was instructed by the
Defendunts to arrange the s.le of their
property "Hzuroko Downs', and was appointed
sole agent for a period of six months. It
was thought desirable to offer thc property
at auction and this was arranged for the 4th
December. The Plaintiffs, who then owned a
farm at Wairio, in the Nightcaps district,
attended the auction and made the highest bid
of $111,000. That bid was below the
reserve -nd the property was passed in, but
Mr Neylon informed Witsons real estate manager,
Mr Blackler, that his bid of $111,000 would
remain open for acceptance. Through
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L,

December Mr Blackler attempted to finalize
a sale znd had several discussions with
both partics with the result that the
Neylons increased their offer to $112,000.
This was submitted to the Defendants who
indicated their willingness to sell 2t
that figure, An agreement for sale and
purchase was signed by botlr Mr and Mrs
Neylon, and Mr Dickens on behzalf of
himself end his wife, on the 24%th December.
Having regard for the provisions of The
Land Settlement Promotion and Land
Acquisition 4ct 1952 and certain specific
provisions of the present agreement
relating thereto no more inconvenient dote
could have been chosen to conclude a sale
of rur:l land.

The agrecment is on the standard form
approved by the Real Lstate Institute of
New Zealend (Incorporuted) for sales of
rural land. The only clauses to which I
necd refer are 11, 12 and 13, which
provide:

"11. If the land affected by this
Agreement exceeds five acres in area
this contract is subject to any
necessary consent of the Administrative
Division of the Supreme Court and the
Purchaser will within fourteen days
from the date of signature of this
Agreement either:

(a) Complete and dcposit with the
District Land Registrur a
Declaration in conformity with
Scetion 24 of the Land Settlement
Pronotion and Land Acquisition
Act 1952 and deliver a copy to
the Vendor, or

(b) Deliver to the Vendor any
statement declaration or other
document required by regulation
or otherwise to be completed by
the Purchascer for filing with
an application to the administrative
Division of the Supreme Court and
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5.

the Vendor shall within cne¢ month In the Supreme
from date hereof unless such Court of New
declaration shall have been Zealand

deposited as aforesaid make
application to the Administrative

Division of the Supreme Court for No,14
any necessary consent to this
transaction Reasons for
Judgment of
and ecch party hereto shall do all such Roper J.
acts and things as muay be necessary or
expedient for the purpose of endeavouring 3 Sept., 1976
to obtain such consent or ensuring
compliance with the provisions of the - continued

Lancd Settlement Promotion and Land
Acguisition fct 1952 and any regulztions
for the time being thereunder. and each
party shall bear his own legal and all
other costs whatsoever of and incidental
to any such declaration application or
other process.

12. If any of the land affected by
this Agreement is held under lease or
license under the provisions of the Land
Act 1948 this contract is subject to any
necessary consent of the Land Settlement
Board being obtained within the period
referred to in Clause 13 hereof and each
party hercto shall within fourteen days
from the dzte hereof make such application
therefor as may be necessary aznd each
party hereto shall do 211 such acts and
things as may be necessary or expedient
for the purposes of endeavouring to
obtain such ccnsent or securing compliance
with the provisions of the L.nd Act 1948
and any regulations for the time being
thereunder and each party shall bear his
own lcgal and other costs whatsoever of
and incidental thereto,

13. If any such consent where
necessary shall not be granted by the 26th
day of Junuary 1976 or such later date
as the parties agree on or shgll be refused
or shall be granted subject toc conditions
then this aAgrecement subject as herein-
after mentioned shall be void PROVIDED
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HOWHRVER th-t if such consent shall be
granted within such time subjecct to
conditions to which the parties shall in
writing agree or subjcct to conditions
not prejudicial to the Purchaser 1f the
Vendor shall within seven (7) days after
the grant thereof give notice in writing
to the Purchascr or his Solicitor of the
Vendors willingness to comply with such
conditions then this agreement shall be 10
binding upon the partics as modified by
such conditions."

These same clauses were consicered by
Cooke J. in Pecters and another v. schimanski
[1977] N.Z.L.R. 328; and in Ggode v. Scott
[1976] N.Z.L.R. 293 our Ccurt of Appeal had
before it clauscs to a like cffect.

The present agreement was also subject
to the condition that the Plaintiffs
grrange finance by the 9th February - & 20
deadline which was in fact met.

The defences raised in the statement of
defence are

1. That the consent of the Land Settlement
Board having not been obtained by
the 26th January (in terms of clause
13) the contract was void.

2. That the consent of the Administrative
Division of the Supreme Ccurt having
not been granted by the 26th January, 30
and no extension of that time having
peen agreed to, the contract was void
In terms of Clauce 13). Such
consent was necessary because the
Neylons alrcady owned a farm.)

3. That the consent of the Administrative
Division was given subject to
conditions, which had cither not been
complied with, or agreed to by the
Defendants. 40

L. That the agreement had becn signed on
behalf of the Defendant Muriel May
Dickens without her cuthority and that
there hed been no subsequent
ratification by her.
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Mr Burn specifically abandoned the In the Supreme
defence in 4 above and made no submissions on Court of New
3. As to the first ground of defence, Zealand
namely that the consent of the Land Settlement —
Board had not been obtained within the time

limit, the Land Viluation Committee, as No.14
delegate of the Court, consented to the

application for consent to sale of the lund Reasons for
"subject to the consent of the Land Judgment of
Settlement Board." It is common ground Roper J.

that the Committee in making its consent _
subject to that condition mistakenly belicved 3 Sept. 1976
thzt the land in question was held under a .
deferred payment licence, whercas in fuct - continued
this was a szle of a freehold intercsty to

which the consent of the Land Settlement

Board is not required nor could be given.

I regard the condition as a nullity and

indeed the order as sealed makes no

reference to it. I reject Mr Burn's

submissions on that point and com¢ to what

is really the crux of the matter - n.umcly the

effect of the failure to obtain the consent

of the Administrative Division of the Court,

through the Land Valuation Committec, by

the 26th January. Cliause 13 of the

agreement provides that if that deadline is

not met the agrecement "shill be void".

The consent was actually given on the 12th

February.

The solicitors invelved in the
transaction werc Mr Smith of Macalister Bros
for the Plaintiffs and Mr Broughton of
Broughton Henry & Galt for the Defendants.,

It arpezrs that because of the inter-
vention of the Christmas lcgal vacation
nothing wus done in the transaction until
offices rec-openca on the 20th January. Mr
Smith deposed that he was aware that there
was a time limit for obt-ining the
Administrative Division's consent, but it 1is
very apparent that he was even more aware of
the fact that in terms of s.25(1)(a) of the
Act the application for consent had to be
made within one month - namely the 24th
January. That wos his primary concern and
he was faced with a difficulty. His
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clients were in Haast and he had no chance
of getting them to his office in time for
their decloration to be signed and filed by
the 24th. He thereforc arranged with Mr
Broughton that the latter file the
application on the vendor's behalf, Mr -
Broughton apparcntly agrecd to do that for
on the 23rd January he duly filed an
application for consent, declared by himself
as solicitor for the vendors. The applica- 10
tion was accompanicd by this letter -

n 23 January 1976

The Registrar,
Administrative Division,
Supreme Court,

Don Street,
INVERCARGILL,

Dear Sir
9

re.  Application for Consent to
Sale - Dickens to Neylon, 20

W AN
W i

herewith Applicaoticn for

clese
Consent to this Transaction.
Messre Macalister Bros are acting for
the purchasers and they confirm that the
Purchasers' Declaration has been forwarded
to their client at Haast for completion.

We confirm that the Purchascrs!
Declaration will be filed in support of
the upplication when it is returncd from
Haast. 30

Yours faithfully,
BROUCHTON, HERRY & GaLT "

The 23rd January was a Frid.y zond the
time for obtzining the Court's consent
expired on the Monday. It is obvious that
in the circumstances there was just no
possibility of the deadline being met.
The purchasers' declaration was signed on
the 28th January. There i1s nothing to
indic=te when it was filed but on Mr 40
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Smith's evidence it would probably have been In the Supreme
filed that day or perhaps the following duy. Court of New
Zealand

On the 5th February Mr Smith wrote to -
Mr Broughton confirming finance and on the
16th (by which time the Court's consent had No.14
been granted) he wrote again enclosing a
transfer for perusal and execution. He Reasons for
received the following reply - Judgment of

Roper J,

" 23 February 1976

3 Fe y 197 3 Sept. 1976
Messrs Macalister Bros, .
Solicitors, - continued
P.0, Box 1k,
WIKNTON

Dear Sirs,

rc. Dickens te Neylon

We acknowledge receipt of your letter
enclrsing Memorandum of Transfer for cxecution.

We confirm our telephone advice that our
clients have instructed us they are not
proceeding with the sale of the farm property
and under these circumstances have refused
to call and execute the transfer.

Yours faithfully
BROUGHTON, LA&NRY & GALT

On the 26th Februury he wrote the
following:

"Meecsrs Broughton, Henry & Galt,
Solicitors,

P.C. Box 910

INVERCARGILL

Dear Sirs,
res  Dickens to Nevlon

We acknowledge your letter of February
23rd. We note that no reason has been
given in it for the refusal of your clients
to execute the Transfer. Our view is that
the contract is now unconditional and we are
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rezdy ond willing To settle, on behalf of our
clients, on the date for settlement stated
in the contract.

1f settlement is not possible on that
date, our instructions are to 1ssuc a Writ
for Specific Performance of the contract.
In the meantime, a Caveat is being
registered against the Deferred Payment
Licence.

If yeour clients continue to refuse to
complecte the transaction, in terms of the
contract, apzrt from seekin% an Order for
Specific rerformance, our C ients will seck
damages for all additional expensc thot they
incur as a result of such refuszl. Such
expense will include &1l grazing chargcs
resulting from our clicnts being unable to
shift their present livestock from their
Nightcaps property te the cnc buing purchased
from your clicnts and, if our clicnts are
eventually forced to scll such livestock,
211 =dditional income tax liszbilitics that
they will incur as & result of having to

S
dismncocee of the sto Such tox
-

e

the ck.

1iabilities will arise from having to sell
the livestock at a markct price
substanti:lly obove their standard tax
values. We expect that such additional
tux liabilities will be at leceast $16,000.00.

¥

Yours faithfully,
MACALISTER BROS. "

In anticipation of tuking over "Eaurcko
Downs" the Flaintiffe had scld their farm ot
Nightcaps hence the reference to removal of
stock from that property.

Mr Burn submitted thaot because of the
f_ilure tc obtain the Court's consent by due
date the contract was void. He referred
to the observations of Cooke J. in
Peeters case (supra) where the swmie problem
had arisen. At page 332 Cooke J. said -

"The consent of the admdnistrative
Division was necessary. It wus not
granted by 31 August 1973 znd the
parties did not agree on uny later date.
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Prima facie, therefore, the agreement
became void under the express provisions
of c¢l.13. The purpose of that clause

was tc enable the parties to know where they

stood by the date there specified.

In the absence of circumstances precluding
him from relying on the point, the vendor
is clearly entitled to take advantage

of the clause and to assert that the
contr.ct was at an end, even although

his motive for doing so be to escape

from a transaction of which he has
repented."

In the Supreme
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- continued

In that case the Plaintiffs sought, unsucessfully,

to overcome the difficulty by relying on the
principle that a warty cannot take advantage
of his own default, but in the present case
Mr Inglis advanced quite different reasons
why the Defencdants should be precluded from
relying on the brecch. It appeared to me
that the Plaintiffs' submissions on this
point rather changed direction in the course
of the hearing. In his opening Mr Inglis
submitted, first, that time¢ for fulfilment

of the condition never having been made of
the essence it was not open to the Defendants
to take advantage of the provisions of clause
13, and secondly, that in any event there had
been a waiver of the time provision. In

his final address Mr Inglis appearcd to
abandon his proposition that time had never
been made of the essence and arguced walver
and estoppel. Whether he did in truth
abandon the time point matters litlle for I
am satisfied that that plea was not open.

The principle of law aprlicable is contained

in the leading asuthority of Aberfoyle
Plentations Ltd. v. Cheng [1960] A.C. 115.

In that case Lord Jenkins delivering the
judgment of the Judicial Committee said at
page 125

"Where a conditional contract of sale
fixed (whether specifically or by
reference to the dote fixed for
completion) the date by which the
condition is to be fulfilled, then the
date so fixed must be strictly adhered
to, and the time allowed is not to be
extended by reference to equitable
principles.”
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I believe the principle to be that where
a date for pcerrormance of a condition is
specified the condition must be strictly
complicd with, Time is of the essence
and the cquitable principlc of making time
of the essence has no application.

I come now to Mr Inglis submissions of
waiver and estonpel. As cvidentiary
support for these pleas Mr Inglis adduced
evidence from a senior practitioner, Mr 10
Binnie, who has hed many ycars expericnce
in Southleand in the field of rursa
conveyancing, as to the accepted Southland
practice concerning applications under tho
Land Settlement Promotion and Land
Acquisition Act 1952. The points which
emerged from his cevidence may be summarised
thus

1. That while most agreements for the
sale of rural land provide that the 20
purchaser obtain the necessary documents to
be filed and forward them to the vendors!
solicitor for filing, the Southland
practice is that the vendors' sclicitors
send the application or othcr documents to
the purchasers' solicitor for filing. If
the purchasers! declaration is not
immediately available (as was the case here)
the practice is for the vendor or his
solicitor to sign the application and file
it, with the purchasers declaration being
filed later.

30

2. That while conditions
concerning the avzilability of finance are
regarded as extremely important and are
strictly complied with, times fixed for
obtaining the consent of the Administrative
Division of the Court arc not so regarded,
and indeced are trecated somewhat lightly.

3. Mr Binnie could not rccall any 40
occasion when the time point had been taken
when it was known that the other party was
taking all reascnable steps to obtain the
Court's consent.
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1 do not think Mr Binnie's evidence of
what is accepted practice in Southluond 1s of
the slightest help to the Plaintiffs' cause
even if it does differ motericlly from
practice elsewhere in New Zealand, which 1
would be inclined to doubt. I think the
simple fact is that practitioners, and I am
sure Southland practitioners arc not alone in
this, regard the obtaining of the Court's
consent to the sale as something of a formality
and of no rcal importance. The fact that
strict compliarnce is rarcly if ever insisted
upon would encourage that view, although in
the light of several recent cases including
Peeters and Another v. Schimanski and Goode V.

Scott (supra) and thc unreported decision

of White J. in Big,s ‘ervice Stores Ltd. v.
Mercantile Develouvment Ltd. (Wellington
Registry AL46/75 Judgment 30 april 1976)
(1976 Recent Law Vol. 2 No. 7 at puge 186),

a "light hearted" ap-roach to such conditions
subsequent would now seem inappropriate.

On the gqguestion of who would make the first
move towards preparing and filing the
necessary documents, 1 do not rcczll that Mr
Smith was looking to Mr Broughton to make the
running until after he had informed Mr
Broughton of his difficulty in obtaining the
purchasers' declaration. The provision in
the agreement is clcar. It enablces the
parties to know whore they stand by a
specified date and to thzt e¢nd ensurcs that
they do all that could resascnzbly be done to
obtain the consent by due date,

Apart from reliance on "local practice"
Mr Inglis referred to other circumstances
which he claimed indicated waiver or compliance
with clause 13, and in particular the ccurse
of conduct between Messrs Smith and Broughton
between the 20th and 23rd January, and Mr
Broughton's zction in filing the application
on the 23rd Januzry with the covering letter
referred to above. It is quite clear that
at no time between the 20th and 23rd January
did either solicitor refer to the limitation
of time in clause 13. There was no specific
enquiry from Mr Smith as to the possible
consequences of non-fulfilment, and no
undertaking of any sort from Mr Broughton that
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the time limit would be waived. The
question just did not arise.

There is no doubt that compliance with
such a condition muy be waived, although
it would zppear that where the time for
fulfilment is of the essence, walver must
be effected before the time expires (see
Scott v. Rania [1966] N.Z.L.K. 527). I
think I am ccrrect in saying that Mr Inglis
presented his submissions on that busis.
He claimed thzat therce was a waiver prior to
the 26th January and supported that
contention in part by the coursc of events
after the 26th.

Waiver may be implied from conduct, and
what Mr Inglis rolied on was Mr Broughton's
conduct in : (1) The failure of Mr
Broughton to respond positively and promptly
to Mr Smith's letters confirming finance
and enclosing a transfer; (2) that on or
about the 18th February Mr Dickens took
some steps to organisc a clewrance sale of
surplus stock not included in the agreement
with the Plaintiffsy (3) Mrs Dickens'
failure to inform the Plaintiffs' munager
cn or about thie 18th February that the
contract was 1t 2n end when the latter was
making arrangenments to call at the
property with a Rural Bank farm apprailsecr.

Whether Mr Broughton's alleged
representations by conduct are relied upon
to support waiver or promissory estoppel
it is clear that what the Plaintiff must
show 1s that they were unambiguous
representations, arising as the result of -
positive and intentional act done (or
perhaps not done) by him with knowledge of
211 the matcrial circumstances, and that the
Plaintiffs acted in reliance on the
concegsion (See Watson v. Healy Lands Ltd.
[1965] N.Z.L.R. 511 at page 51%). Mr
Inglis submitted that Mr Broughton's
silence on the question of fulfilment of
the condition was not a neutral silence,
but that the silence coupled with his
actions amounted in effect to a
confirmation that the transaction was
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proceeding cdespite the impossibility of In the Supreme
performance of the condition by the 26th Court of New
January. Zealand

In my view the evidence is against .such :
a contention. On being requested by Mr No.1l4
Smith to file the application to the Court
Mr Broughton had no alternative but to comply, Reasons for

for the agreement itself provides "th.t each Judgment of
party shail do all acts and things as may Roper J.

he necessary or expedient for the purposes

of endeavouring to obtain (the Courts) 3 Sept. 1976
consent", and I sc¢e¢ no rcuscn why Mr

Broughton should have accompanied his - continued

compliance with Mr Smith's request with some
form of caution. Although the agreement was
in terms rendered "void" by non-compliance
with the crndition I think "voicable" more
accurately described the effect, and who
could say what stand the vendors, or indeecd
the purch:sers, would take on the 27th
January when the ccndition had not been
fulfilled. (Although the matter was not
argued and it in no wiy affects my
conclusions, I have scrious reservations
whether anything done, or not done, by Mr
Broughton zs solicitor could cmount to a
walver in the absence of c¢xpress instructions
from his clients.)

I have sympathy for the Plaintiffs in
their predicament but I am satisfied that
their claim must fail.

There will be Jjudgment for the
Defendants with costs of $300 and
disbursements as fixed by the Registrar,

'C.M. Roper J.!
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ORDER OF THE COURT

BEFOHLE THE HONCULABLE ME JUSTICE ROPER

Friday the 3rd day of Scptcember 1976

UPON READING +the Writ of Summons and
Statemcnt of Claim and the Statement of
Defence in this action wnd UPCN HEARING
Mr B.D. Inglis Cucens Counsel and Mr L.E.
Laing on behalf of the Pl-intiffs and Mr
J.F. Burn and Mr R.C, Sinclair on behalf of
the Defenduonts and the evidence adduced by 10
or on behalf of the Plaintiffs THIS COUKT
HEREBY ORDERS that judgement be entered
for the Defendants in the action for
Specific Performance of a contract for

sale and purchase between the Flaintiffs

as purchascrs xnd the Defendants as vendors
AND HERERY FURTHIR ORDERS that the

Plaintifrs pay tc the Defendants the sum
of $300.00 together with disbursements
to be fixed by the Registrar for tTheir
costs of and incidental to the said
action.

N
(@]

By the Court

L.S.

Decputy Begistrar
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NOTICE OF MOTION ON AFPDAL

IN THE COURT OF APPEAL OF NEW ZEALsND

No. C.A., 90/76

BETWERN KEITH JAMES NEYLON of
Haast, Pilot and
JEAN AGNES NEYLON
his wife

Avpellants

AND DONN ALEXANDER
DICKENS of Tuatapere,
Farmer and MURIEL
MAY DICKENS his wife

Respondents

TAKE NOTICE that on the day of

1976 this Honourable Court WILL B MOVID by
Counsel for the Appellants on the first duay
of the commencement of the next sitting of
this Honourable Court or so soon thereafter
as Counse¢l can be hecrd on appeal from the
whole of the Judgment of the Supreme Court

of New Zczland bearing cate the 3rd day of
September 1976 and delivered by Mr Justice
Roper at Invercergill UEON TH., GROUNDS that
the s2id Judgment is erroneous both in fact
and in law,

DATED at Invercargill this 8th day of
October 1976.

'L.IE. Laing!

Solicitor for the Lsppellants

In the Court
of /[ppeal of
New Zealand

No,16
Notice of

Motion on
fppeal

8 October 1976
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58.
No. 17
REACCNS FPOR JUDGMENT OF RICHMOND F,

Coram: Richmond P,
Wocdhouse J.
Cocke J,

Hearing: 17 March 1977

Counsel: B.D. Inglis {).C, and L.E. Laing
for appellants
J.F'. Burn and P.J. Headifen
for Respondents

Judgment: 6 april 1977

The facts of this case are fully set
cut in the judgment which Wocdhouse J. is
about to deliver. It is unnecessary for me
to repeat them and I shall proceed at once to
a consideration of the several gquestions
arising as a rcsult of the submissions which
Mr Inglis made to us in support of the
appeal.

1. Doecs Clause 13 of the contract «apply to
z consent by the Acdministrative Division
of the Supreme Court?

Mr Inglis submitted that clause 13
applied only in cases where consent of the
Land Settlement Board was required. This
argument was not advanced in the Supreme
Court. I agree with Woodhouse J. that in
its context clause 13 is grammatically
capable of ap:lying to a necessary consent of
the Administrative Division of the Supreme
Court as well as to a necessary consent of
the Land Settlement Board. I can think of
no sensible reason why the draftsman should
have intended clause 13 to apply only in the
one case and not in the other. I
accordingly construe the clause as intended
to apply to both.

2. Was time of the essence under Clause 137

I agree with Roper J. that, in the
light of the decision of the Privy Council in
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Aberfoyle Plantations Ltd. v. Cheng [1960] In the Court
A.C. 119, the provisions of clause 13 as to of /ppeal of
the date by which the consent of the Court New Zealand
should be granted, namely by the 26th day of

January 1976, should prima facie be construed

as making time of the essence. However No.17
evidence was called at the trial as to the

generzl attitude of legal practitioncrs in Reasons for
Southland towards such a clause. It was Judgment of
said that it was not customarily treated as Richmond P

of any particular importance. Roper J.

took the view that no such custom had been .
proved as would affect the ordinary interpre- 6 ipril 1977
tation of the clause. Whatever may have been - continued
the attitude of legal practitioners in

Southland I do not think that such attitude

amounts to a custom of a kind which the

Courts should treat as being known to and

accepted by the partics to contracts for the

sale and purchase of land. It would not in

my view be of a sufficiently notorious kind.

I accordingly agre< with the learned Judge

on this point.

Next it was submitted by Mr Inglis
that the circumstances surrounding the parties
at the time when the contract was signed on
24 December 1975 were such that the parties
must have realised that it would be impossible
tc obtain the consent of the Court by the
26th day of January 1976. It may be that
this was in fact the position but no evidence
was given to support such a contention and
for myself I cimnly do not know what might
have been the result if special and urgent
efforts had been made to have the matter put
before a Land Valuation Committee, I
accordingly feel unable to accept this
particular submission.

In the result I am not persuaded
that on the true construction of the contract,
as at the time when it was entercd into,
time under clause 13 was not of the essence.

3. Waiver Es C
In the Supreme Court Roper J.

approached these questions by reference to
the tests laid down by Woodhouse J. in
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In the Court Watson v. Healy Lands Ltd. [1969] N.Z.L.R.
of lppeal of 511, 51%. In that casec my brother
New Zealand Woodhouse discussed the difficulty of

deciding what 1is the true nature of waiver

at common law and its relationship to

estoppel gencrally and in particular to
promissory estoppel. He thought that

whether or not the representation relied

upon as a walver is really a sort of

estoppel, the represcntee must show that 10
two elements at least have opcerated -

No.17

Reasons for
Judgment of
Richmond P.

6 /fpril 1977

(a) "That therc was an unambiguous
representation arising as the result
of a positive and intentiocnal act
done by the representor with
knowledge of all the material
circumstances" and

- continued

(b) “That, relying upon that representation,
he has carriced out the new arrangement'.

Both in the Supreme Court, anc again in 20
this Court, Mr Inglis laid great stress on
the arrangements which were made between
Mr Smith (as solicitor for the purchasers)
and Mr Broughton (as solicitor for the
vendors) on or about 20 January 1976.
That was the day when khr Smith's office
re-opened. The contract was dated 24
December 1975 and it scems from the
evidence that Mr Smith had not seen it until
his office re-opened, although a copy had 30
been sent to him by the real estate agents
on the evening of the same day as the
contract was signed. He was very cconsciocus,
when he looked at the contract, of the fact
thet the month allowed for filing an
application for the consent of the Court
(under s.25 of the Land Settlement Promction
and Land Acquisition Act 1952) would expire
on 24 January, which was a Saturday. He
re:zlised, and there is no dispute about 40
this, that it would be physically impossible
for him to obtain a purchasers'! declaration
from his clients (who were living in Haast)
quickly cnough for it to be filed with the
vendors' applicaticn for consent in time to
comply with the statute. Mr Smith said in
evidence that he noticed the date of 26
January as it appeared in clause 13 of the
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agreement, but he does not appcar to have
been particularly concerned about the
provisions of that clause as compared with
the effect of non-compliance with the statute.
No doubt this was because of the attitude

of local practitioneis to which I have already
made reference. Be that as it may, he
telephened Mr Broughton and explained his
diificulties and asked Mr Broughton to file
the vendors' declaration and Mr Broughton
agreed to do this. Mr Broughton then filed
the vendors' application for consent in the
Court and at the szme time wrote to the
Registrar a covering letter, the full text
of which is set out in the judgment which
Woodhouse J. will deliver. It is apparent
from this letter that Mr Broughton also
agreed to Mr Smith obtaining a declaration
from the purchasers as quickly as possible
even though it was quite obvious at that
stage that the consent of the Court could
not possibly be obtained by 26 January in
terms of clause 13.

Roper J. found as a fact that no
express reference to clause 13 was mace
during the discussion between Mr Smith and
Mr Broughton. He then considered whether
the conduct of Mr Broughton satisficd the
requirements as to walver or estoppel
discussed in Watson v. Healy Lands Ltd.
(supra) and, as I understand his judgment,
came to the conclusion that Mr Broughton's
actions did not amount to a sufficiently
unambiguous representation. The Judge
thought that they were reasonably explainable
on the basis that Mr Broughton was obliged
under clause 11 to take all necessary steps
to endeavour to obtain the consent of the
Court. He also thought, although clause
13 provided that in the event of consent not
being granted by 26 January 1976 the
agreement would be "void", that its effect
could more truly be regarded as rendering
the agreement voidable. The Judge
considered that it was reasonably pcssible
that Mr Broughton wasprcmpted simply by an
.nxiety to keep the agreement alive for the
purposes of the Land Settlement Promotion
and Land Acquisition Act 1992 while leaving
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it open as to whether or not the vendors
would proceed in the event, which was
inevitable, that consent would not be
obta:ned by the specified date.

Tn this Court Mr Inglis submitted that
the Judge was in error when he took the
view that Mr Broughton was obliged, even at
that late stage, to file a vendors!'
declaration. With respect, I think that
Mr Inglis is correct on this point as clause
11 makes it clear that the obligation of the
vendor to make application to the Court
depends upon prior receipt from the
purchaser of the purchasers' declaration.

As to the other point which weighed with
Roper J., I think it is as well to say that
in my opinion the word "void" where used 1n
clause 13 means what it says. It will be
noticed that this word is used in clause 13
not only to desccribe the result if consent 1is
not obtained by the date specified in the
clause but also to describe the result if
consent to the transaction is refused by

the Court. Secclion 25(5) of the Land
Settlement Promotion and Land scquisition
Act 1952 provides that a transaction which
is entered into subject to the consent of the
Court shall not have any effect unless the
Court consents to it. It is difficult
thercfore to see how a transaction as
regards which the Court has actually refused
its consent could be regarded as voidable
rather than void. The word "void" in
clause 13 also applies in circumstances where
a consent is granted subject to conditions
which are not complied with. Under

s.25(4) it is provided that the transaction,
in such circumstances, shall be "deemed to
be unlawful and shall have no effect'.
Although I think that the word '"void" in
clause 13 means what it says it does not
necessarily follow that in practice a
failure to obtain consent by the date
specified will have the result of bringing
the agreement automatically to an end, in a
situation where none of the statutory
provisions to which I have just referred
applies. If failure to obtain consent
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results from the default of one party then

it may not be open to that party tc assert
non-fulfilment - sce Scott v. Rania [1966]
N.Z.L.E. 527, at 534 p.ra. 5 - per

McCarthy J. 1t must I think be accepted
also that a party not in default may be
precluded from setting up non-fulfilment of
the condition as the result of an established
election, waiver or estopoel - see Scott v.
Rania at p.535 para. 6.

In the present case however, and with
respect to the Judge, I think that the
actions of Mr Broughton could be reasonably
explained only on the basis that he was
treating time, under clause 13, as not being
of the essence. By filing the vendors
application he was taking a step which, in
my opinion, he was not obliged to take in
accordance with the strict legal position.
More importantly, by agrceing to the late
filing of the purchasers' declaration he was
allowing Mr Smith and his clients to incur
expense and trouble which was quite pointless
unless time under clause 13 was being treated
by the vendors as at lirge in the circumstances.

1 have however found difficulty in
arriving at any conclusion on the evidence
that Mr Imith actually drew the foregoing
inference from the sctions of Mr Broughton.
In other words, I have difficulty in applying
any principle of waiver or estoppel which
rcquires prcof that Mr Swmith was actually
induced by any such representation to rely
on it and to act upon it. It may be a
somewheat fine distinction but it secms on the
evidence that Mr Smith was simply not
worrying about clause 133 this because of
his knowledge of the common attitude of
solicitors in Southland towards such a clause.
Certainly Mr Smith made no such claim when
he gave evidence. The furthest he went was
to comment that Mr Broughton had not raised
the point. He szid - "From my experience
of Southland practitioners I would not
expect him to".

I have however come to the conclusion
that the evidecnce does establish a waiver
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by mutual agrcement. Undoubtedly Mr
Broughton agreed to accept from Mr Smith a
method of performance of the purchasers!
obligation to supply a declaration which was
different from the strict method of
performance prescribed by the contract. He
also agreed to filec the vendors! application
for consent in circumstances where the
vendors were not contractually bound to do so.
On the other hand Mr Smith agreed to obtain
and meke available the purchasers!
declaration at some trouble and expense to
himself and his clicnts, in circumstances
where it would not be possible to do this
until after 26 January - that is to say at a
time when, if time was tc be treated by the
vendors as of the essence, the contract
would be void and the purchascrs no longer
under a duty to supply a declaration.

This arrangement was not a mere indulgence
by one party, but one made for thc mutual
benefit of both vendors and purchascr. I
think that the arrangements were sufficiently
supported by consideration on both sices to
smount tc a parcl variation of the terms of
clause 11 of the contract. I am also of
opinion that a sufficient written record of
the arrangement, for the purpose of

enabling its express terms to be proved, is
to be found in Mr Broughton's letter of 23
January addressed to the Registrar.

As I have said, it docs not uppear to me
to be made out by the evidence that Mr Smith
actively addressed his mind to the effect
of his arrangements with Mr Broughton upon
the date specified in clause 13. But I
see no reason why ordinary principles of
necessary implication should not apply to
the agreement reachced between then. Had
the point begn raiscd by an "“officious
bystander" I feel confident that in all the
circumstances both Mr Smith and Mr
Broughton would undoubtedly have answered -
"of course that date can't strictly apply".
In other words I think thst i1t was a
necessary incident of their arrangements that
they were treating time under clause 13 as
not being of the essence. It was not
suggested, if time were held to be at large,
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that when the vendors repudiated the
contract in February time had become of the
essence in such a way as would justify that
repudiation. I would accordingly allow the
appeal.

The Court being unanimous, the appeal is
allowed and the judgment entered in the
Supreme Court is vacated. In lieu thereof
the appellants will be entitled to a decree
of specific performance. Leave is reserved
to the narties to apply to this Court should
any difficulty arise as toc the form of the
decree and any incidental orders.

The appellants are entitled to their
costs of the appeal, including an allowance
for extra counsel, which are fixed at $550.00,
together with proper disbursements, including
such sum as may be allowed by the Registrar
for the cost of cyclostyling. They are also
entitled to their costs and disbursements in
the Supreme Court, to be fixec¢ by that Court.

No. 18

REASONS I'OR JUDCHENT OF WOGDHOUSE J.

This case conccrns the proposed purchase
by the appellants ("the purchasers") of a farm
property of about 2,000 acres in Southland.
They entered into an agrcement for sale and
purchase with the respondents ('the vendors")
on 24 December 1975 which was conditional in
two recspects. The one condition related to
the ability of the purchasers to make
satisfactory arrangements for finance by 9
February 1976. lio question has arisen
concerning that matter. The other condition
was that the censent required pursuant to the
Land Settlement Promotion and Land Acquisition
Act 1952 should be obtained by 26 January
1976. In the event approval was not given
until 12 February and the crder of the Court
wus not sealed until 2 March. No point is
made however, of the time that elapsed between
the time of cuproval of the transaction and
the formal sealing of the order. The
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simple issue is whether in all
circumstances of the case the delay beyond
26 January justified the vendors in their
subsequent refusal to perform the contract.
Roper J. held that it did and refused the
purchasers specific performance of the
contract.

The agreement for sale and purchase
seems to have been prepared by the land agent
who had been engaged by the vendors and he
may not have appreciated that difficulties
could arise in relation to obtaining the
consent by 26 January, taking into account
the absence of most lawyers from their
offices during the legal vacation which had
commenced by 24 December and would not end
in the Southland district until 20 January.
In the event the agreement was received and
examined by the solicitor acting for the
purchasers (a Mr Smith) after he had
returned to his offices from the legal
vacation. He realised at once that time was
very short and in particular that the
declaration by the purchasers which would be
needed to support an application to the
court for consent to the transaction could
not be completed and filed in the registry
of the court for several days at least
because his clients were at a distance, at
Haast. He also appreciated that the
statutory period for filing an application
for consent of the court was to expire on
24 January failing which the contract would
be of no effect. He thereupon telephoned
Mr Broughton, the solicitor acting for the
vendors, to explain that the transaction
was one in respect of which the consent of
the Court was required and that acting for
the purchasers he was in a difficulty because
their declaration could not be made quickly
available, He requested Mr Broughton to
file the application for consent on behalf
of the vendors with advice that the
purchasers! declaration would follow. Mr
Broughton agreed to deal with the matter in
this fashion and on 23 January an
application by the vendors for consent to
the transaction was duly filed together with
a covering letter addressed to the registrar
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of the court and dated on the same day.
The text of Mr Broughton's letter reads:

"re: Application for Conseut to Sale
Dickens to Nevilon.

We enclose herewith Application for
Consent to this transaction.

Messrs Macalister Bros are acting for
the purchasers and they confirm that the
Purchasers' Declaration has been
forwarded to their client at Haast for
completion.

We confirm that the Purchasers'
Declaration will be filed in support of
the application when it is returned from
Haast."

Mr Smith proceedecd to obtain a declaration
by the purchasers and it was duly filed with
the court some days after the application
had been lcdged; and the consent was duly
obtained prior to the date mentioned in the
written contract for settlement.

In the meantime the purchasers had
completed arrangements for the sale of a
farming proverty of their own and on 5
February Mr Smith advised Mr Broughton that
the purchasers had "been able to arrange the
necessary finance to declare this contract
unconditional." There was no reply to that
letter and on 16 February he forwarded a
transfer to Mr Broughton for perusal and
execution by the vendors. However on 23
February the latter replied by advising that

‘the vendors had given instructions that they

did not intend to proceed with the sale of the
farm property and for that reason they had
refused to call in order to execute the
transfer. No reason was given in the letter
for the refusal of the vendors to go forward
with the transaction but Mr Broughton

indicated verbally to Mr Smith that they
claimed there huad been no contract between

the parties because Mrs Dickens (one of the
vendors) had not signed the contract personally.
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The purchasers made formal demand for
settlement on 26 February and tendered the
purchase price the following day. And on
11 March proceedings were issued claiming
specific performance of the contract. On
8 April a statement of defence was filed
and it was then claimed for the first time
that the contract had become void by reason
of the deley which had occurred beyond 26
January in obtaining the consent of the 10
court.

The issués raised on the appeal are:

(1) that the contract does not contain any
specific provision limiting the time
in which the relevant consent was to
be obtained;

(2) that even if reference in the contract
to 26 January could be related to the
day by which the p-rticular consent
under discussion was to be obtained 20
then time was not of the essence of
the contract;

and

(3) in any event any strict limitation as
to time had been waived by the
vendors; or they were estopped from
raising the point.

The first of those matters depends upon the
construction and effect of clauses 11, 12
and 13 of the agreement as follows: 30

"1, If the land affected by this Agreement
exceeds five ccres in area this contract is
subject to any necessary consent of the
Administrative Division of the Supreme Court
and the Purchaser will within fourteen days
from the date of signature of this Agreement
either:

(a) Complete and deposit with the District
Land Registrar a Declaration in
conformity with Section 24 of the Land 40
Promotion and Land Acquisition Act
1952 and deliver a copy to the
Vendor, or
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(b)  Deliver to the Vendor any statement
declaration or other document required
by regulation or otherwise to be
completed by the Purchaser for filing

with an application tc the Administrative

Division of the Supreme Court and the
Vendor shz211 within one month from

date hercof unless such declaration

shall have been deposited as aforesaid
make application to the Administrative
Division of the Supreme Court for any
necessary consent to this transaction

and each party hereto shall do all such acts
and things as may be necessary or expedient
for the purpose of endeavouring to obtain
such c~nsent or ensuring compliance with the
provisions of the Land Settlement Promotion
and Lond Accuisition Act 1952 and any regula-
tions for the time being thereunder. And
each party shall bear his own legal and all
other costs whatsoever of and incidental to
any such declaration application or other
process.

12. If any of the land affected by this
Agreement is held under lease cor licensc under
the provisions of the Land Act 1948 this
contract is subject to any necessary consent
of the Land vLettlement Board being obtained
within the perio@ referred to in Clause 13
hereof and each party hercto shall within
fourteen days tfrom the date hereof make such
application there¢for as may be necessary and
each party hercto shall do all such acts and
things as may be necessary or expedient

for the purposes of endeavouring to obtain
such consent or securing compliance with the
provisions of the Land Act 1948 and any
regulations for the time being thereunder
and each party shall bear his own legal and
other costs whatsoever of and incidental
thereto.

13. If any such consent where necessary
shall not be granted by the 26th day of
January 1976 or such later date as the
parties agree on or shall be refused or shall
be granted subject to conditions then this
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Agreement subject as hereinafter mentioned
shall be void PROVIDED HOWEVER that if such
consent shall be granted within such time
subject to conditions to which the parties
shall in writing agree or subject to
conditions not prejudicial to the

Purchaser if the Vendor shall within seven
(7) days after the grant thereof give
notice in writing to the Purchaser or his
Solicitor of the Vendors willingness to 10
comply with such conditions then this
Agreement shall be binding upon the parties
as modified by such conditions."

It will be noticed that both clause 11
and clause 12 deal with the possible need
for consent to the contract but it is only
clause 11 that has application in the
present case, The following clause 12 is
concerned with the rather more limited
number of transactions which concern land 20
held under lease or licence pursuant to the
provisions of the Land Act 1948; and the
present ggreement does not affect any such
land. However it i1s contended on behalf
of the vendors thut the words, "if any such
consent" at the beginning of clause 13
refer only to the consent that might have
been needed in terms of clause 12¢ that
they do not embrace the sort of consent
mentioned in clause 11 and which, of 30
course, is needed in the present case.

The point is made that although clause 12
speaks expressly of the contract being
subject to the Land Settlement Board

consent "being obtained within the period
referred to in cluuse 13", therc is no
similar and express reference in clause 11

to that same period. It is said that
grammatically the words in clause 13 refer
back only to the consent mentioned in the 40
immediately preceding clause 12 and that

such a construction is reinforced by the
specific reference to time in the latter
clause. Alternatively an argument was
addressed to the court that if it should be
thought that there were some ambiguity
associated with the issue of construction
then certain of the surrounding circumstances
pointed to the same interpretation.
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In my opinion the opening words of
clause 13 relate to both types of consent.
It may be thought inconsistent on the part
of the draftsman to include a specific
reference to time in the one clause and not
in the other. But where both types of
consent to a contract were needed it would be
pointless to reguire the consent of the Land
Settlement Board by a particular date while
leaving a more flexible period available for
obtaining the no less essential consent of
the Administrative Division of the Supreme
Court. I think the words, "any such consent"
where they appear in clause 13 refer both to
clause 11 and to clause 12, It happens
that the contract is contained within a
printed form which has been designed to

provide for ezch of two possible statutory
requirements; but the draftsman cannot have
intended to put a specific time limit upon
the one matter while leaving open the more
numerous transactions likely to need the
sort of consent referred to in clause 11,
The drafting may seem inelegant but 1 think
it is unambiguous and that clause 13 clearly
centrols the time within which the consent
mentioned in clause 11 is to be obtained.

The second point is whether the time
fixed for satisfaction of the condition as
to consent is to be regarced as of the
essence of the contract. Roper J. so held
and, with respect, I agree with himnm. Equity
will not interfere with a condition as to
time where the stipulation has clearly been
intended by the parties to be observed
precisely. In the present case, subject to
certain provisos which are not relevant to this
particular issue, the contract wos made to
depend upon the fulfilment of @ condition
that the necessary conscent should be obtained
by 26 January. It was provided that failure
to meet that time limit would render the
contract void; and I think that in the context
that last word means exactly what it says.
During the hearing there was some discussion
by counsel concerning a so-called custom or
practice said to have grown up in the
Southland district to the effect that good-
will and mutuel understanding in the legal
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profession had rendered the condition
as to time flexible on the basis of
reasonableness. But I am quite
satisfied that whatever may be the
informal practice in this regard the
intention of the parties themselves as
disclosed by the contract was that time
should be treated as of the essence.

The third ground of appeal is that if the
condition as to time had to be met precisely
then the need to do so was waived by the
vendors: that their solicitor agreed to
extend the time by acceding to the request
of the solicitor acting for the purchasers
that the vendors should file their applica-
tion for consent by 24 January and that at
the same time he would inform the court
that the necessary declaration by the
purchasers would be provided at a later date;
and that in the circumstances both
solicitors realised that this certainly could
not be done before 26 January. It was said
in the alternative, but as part of the same
submission, that by words and conduct the
vendors are estopped from raising the
condition as to time against the purchasers!
claim for specific performance.

The rather ambivalent form of the
submission itself may be some reflection of
the various and not entirely harmonious
attempts that have been made from time to
time to analyse waiver as a concept within
the law of contract. One problem is that
like the word estoppel, the term waiver has
been used in a number of different ways.

In relation to estoppel that sort of problem
is described by Jorgan C.J. in O'Connor v.
S.P, Bray Ltd (1936) 36 S.k. (NSW) 76 at
p.30. He there refers to the origins of
common law estoppel and the eventual
"ynfiltration in the first half of the
nineteenth century of the equitable
doctrine of estoppel by representation';
and at p.82 he mentions the confusion that
can arise unless the individual types of
estoppel are distinguished and recognised

for what they really are. Then in
9 Halsbury 4th Ed. para 571, by reference to
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waiver, there is a similor indication of the
vagueness that can attach to a word when it
is used in different senses; and the
puragraph includes a reference to waiver in
situations which really create an election
"between two mutually exclusive rights."
Nevertheless in the law of contract, as that
paragraph indicates, the term "waiver" has
been aptly used and understood over a long
period to describe thc process, usually quite
informzl, "whereoy one party veoluntarily
grants a concession to the other party" to
acopt the words of the some paragraph of
Hzlsbury, "by not insisting upon the precise
mode of performance provided for in the
contract, whether before or after any breach
of the term waived." In my opinion the
doctrine, censidered in that sense, continues
to operate and to heve binding effect.

It is suggested in Chitty on Contracts,
23rd Ed. para 1241, that waiver prcbably had
its origins in the need to mitigate a strict
application of the provisions of the Statute
of Frauds, 1677, which otherwise would
require any modification of a written
contract to be in writing, no mattcr how
comparatively insignificant thc change and
regardless of any consideration of practical
or commercial convenience. But waiver has
never been accepted or regarded as a means
whereby the basic structureé of a contract
could he varied or some alteration made in
the consideration to be given and received.
It has aimed simply at providing an
e¢fficacious method of enabling concessions
to be made concerning the strict performance
of what may be described rather locsely as
machinery provisions. Often enough it has
been said that it is difficult to distinguish
between a variation agreecd upon as a matter
of contract and the sort of forbecarance
intended to operate as a walver. Therc are

criticisms too (provided at length, for example,

by Mr J.S. Ewart in his book "Waiver
Distributed") that the concept of common law
waiver to which I have been referring has no
rationale and no independent existence:

that all the so-called "walver" situations
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must be categorised as properly within the
area of electicn on the one hand, or
recognised as founded upon scme sort of
estoppel on the other. I had occasion to
refer to some of these matters in Watson v.
ealy Lends Ltd, [1965] N.Z.L.R. 511 at
p.514%. But I there expressed the opinion
that at lezst it could be said that a wailver
involved first, "an unambiguous representation
arising as the result of a positive and
intentional act done by the representor
with knowledge of @ll the material
circumstances", although the intention may
be implied from all the relevant
circumstances; and second, that the party
relying upon it must be able to show that '"he
has carried out the ncw arrangement". With
all respect to those who doubt the separate
existence of a common law waiver, I do not
resile from the view I then expressed and
I would merely add (to make the point quite
explicit) that in the case of a waiver of
this sort there is never any need for the
party acting in terms of the indulgence to
show detriment. In this respect I think
wailver is quite ungualified. A similar
conclusion has been reached by the High Court
of Australia in relation to those cases of
election where the choice is to affirm or
disaffirm the contract: see Sargent v. A.S.L.
Developments Ltd (1974%) 131 C.L.k. 634 per
Stephen J. at 647.

When the facts of the present case are
examined it is clear that when Mr Smith,
acting for the purchasers, telephoned his
opposite number, acting for the vendors, his
irmediate and urgent purpose was to ensure
that the contract should be kept alive.

He realised that by reason of the Land
Settlement Promotion and Land Acquisition
Act 1952 it would ceazse to have any effect
if the application for the consent mentioned
in clause 11 were not filed in the registry
of the court by 24 January. To avoid that
statutory effect he requested Mr Broughton
to file an application on behalf of the
vendors, after explaining that the necessary
declaration by the purchasers could not be
provided for several days. Of course
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clause 11 of the contract provides that the
purchasers' declaration should have been
delivered to the vendors within fourteen
days of the execution of the agrecment.
Obviously that had not been done. So Mr
Smith was really requesting the indulgence
of the vendors in two respects: first that
t ey should put aside the failure to deliver
the »urchasers' declaration within the
fourteen day period; and, second, that they
should ensure that the contract remained
effective beyond 24 January (a Saturday) by
filing their zpplication for the court's
consent. It is agreed that Mr Broughton
had authority to spcak for the vendors vnd
acted cn their behalf when he accededa to the
request. He thereupon proceeded to give
effect to the arrangement that had been
suggested by Mr Smith. He obtained and
filed the application by the vendors; and
in addition he forwarded to the registrar of
the court the accomuznying letter to which

reference has becn made in which he e:plained

the absence o the purchasers' declaration
by indicating the arrangement that had been
made to have it filed '"when it is returned
from Haast."

Some point was made on behalf of the

vendors that anything dcne by Mr Broughton tc

keep the contract in being beyond 24 January
related merely to the statutory time limit
for filing the application, with some sort
of unspoken reservation that in no way was

his agrecment to co-operate intended to modify

the contractual provision requiring that the
consent of the court should be given by 26
January. For my vart I think that argument
assumes noct only a delicacy of judgment by

Mr Broughton that is unlikely enough in itself

but also that the arrangement that was then

translated into action could have no practical

purpose. For both he and Mr Smith knew
that an application filed on Friday 23rd
January could not possibly produce a consent
of the court within the contractual time
1imit about to end on the following Monday -~
and this even if thc purchasers' declaration
huad been zlready av.ilable. Certainly it
is not shown in the evidence that during the
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telephone conversation there was express
reference to the fact that if the applica-
tion was to serve its purpose of obtaining
a consent that hed any meaning there must
be a consequential extension of the time
mentioned in clause 13. But, with all
respect to Roper J. who took a different
view, I think it would be unreal to regard
Mr Broughton's agreement with Mr Cmith as
something which was to be limited in its
effect merely to the filing of the applica-
tion. That sort of effect would have been
achieved merely by filing the application.
But in addition there was the supplementary
explanation that Mr Broughton thought it
proper, if not necessary to provide as part
of the practical arrangement made with

Mr Smith: that in due course the
application would be supported by the other
necessary papers to be completed by the
purchasers themselves, Those steps were
consciously intended by Mr Broughton, and
so by the wvendors, to produce an effective
end result; and that conscicus intention
was undoubtedly shared by the purchasers
through their solicitor. He had the
agreement before him and gave evidence that
he was aware of the time 1limit in clause 13
in addition to the proximity of the
statutory time limit which he had calculated
by reference to the date on which the
agreement had been exccuted. So I am
satisfied that when the vendors acceded to,
and acted upon, the proposals put forward
on the purchasers' behalf the contractual
time limit in clause 13 was consequentially
but quite deliberately, e:tended. I

think therefore that the vendors waived the
strict requirement as to time and that they
were not justified in their refusal to
complete.

I would allow the appeal and order
specific performance.
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As to the interpretation of clause 13
of the contract of 24 December 1975, I agree

with Ro»ner J. that the timc specified for No.19
obtaining any nccessary consent, namely by

26 January 1976, should be treated as Reasons for
initially of the essence., 1 also agree Judgment of
that the Judge was right in his assumption Cooke J,
that the words 'any such consent whcre

necessary'! relate not only to any neccssary 6 /ipril 1977

consent of the Land Settlement Board but also
to any neccescary consent of the Administrative
Division. The arrangement of clauses 11,

12 and 13 points to this interpretation, and
it is unlikcly that the partics to such a
contract would attach greater or different
importance to Land Scttlement Board consent
than to Administrative Division consent.

I think that 'veoid' in clause 13 mcans
what it says. That is to say, 1f a nccessary
consent is not granted by the required date,
either party will prima facice be entitled to
say th«t the contract hus come to an end,
unless steps arc taken in accordance with
the proviso to the clause to keep it alive.
The scheme of thc clause, including the
proviso, is such that to treat 'void!' as
meaning merely voidable by one of the parties
taking positive steps to cancel the contract
seems to me too strained a construction.

The decision of this Court in Barton v.
Russell (7 July 1975, C.i. 33/75) is
distinguishable. The context and subject-
matter of the:clause there were materially
different. Similarly the clause in Suttor v.
Gundows Pty Ltd.(1950§ &1 C.L.R. 418 was
materially different in its wording. But,
being a purely contractual stipulation, this
provision in clause 13 could be varied by
agreement or waived, or one party by his
conduct could be precluded from taking
advantage of it. This appears consistent
witlh the specches of the House of Lords in
New Zealapnd Shipping Co,Ltd. v. Socivte des
Ateliers (19191 A.C. 1, the substance of which
decision is, I think, corrcctly stated in
the headnote.
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As to waiver, with respect I. am-not
persuaded by the crucial point in the
learned Judge's reasoning, which was that on
23 January 1976 Mr Broughton had no
alternative but to comply with Mr Smith's
request. By clause 11(b) the purchaser was

required within fourteen days of the agreement

to deliver to the vendor his declaration
under the Land Settlement Act for filing with
an application. Even assuming that in a
contract with as tight a time schedule as
this one the time of fourteen days was not

of the essence, the fact remains that by 23
January the purchaser was so seriously in
default that there was no longer any
possibility of obtaining consent by 26
January. It was not the fault of the
solicitors on either side that this situation
arose, The awkward time schedule was
evidently not suggested by themn. But,
having regard to the terms as to time in

the contract signed by the parties, it seems
to me that by 23 January there was a
fundamental breach by the purchaser, in the
sense in which that term is used for ) )
instance in the Sulsse Atlangique case [1967]
1 A.C. 361. (Throughout this judgment
tpurchaser' and 'vendor' are used in the
singular, as in the contract itself, since
nothing turns on the fact that the parties
on each side were husband and wife.g The
vendor was accordingly entitled to rescind
on that day.- Instead the vendor's
Solicitor, as to whose authority no point is
taken by the vendor, agreed to and did file
an application for consent to the contract,

notifying the Registrar in the covering letter

that the purchaser's declaration would be
filed when returned from Haast. On behalf
of the vendor the solicitor knew of the
facts constituting the breach by the
purchaser. For the reasons given by
Stephen and M-son JJ. in Sargent v. A.S.L.

Developments Ltd (1974) 131 C.L.R. 63k,
642-6, 656-8, it is immaterial that the
solicitor may not have had the right to

rescind in mind; it is enough that he knew
all the facts giving rise to that right.

10

20

30



10

20

30

40

79.

As I see it, by filing thc application, In the Court
knowing of the fundamentzal breach, the vendor of /ppeal of
by his solicitor waived that brcach, in the New Zealand

sense that he elected not to rescind for it
and affirmed the contract. Within the

proposition stated by Lord Wilberforce in No.19
Mardorf Peach v. Attica Sea Carriers [1977]

1 A1l E.R. 5, 551, the filing of that Reasons for
application in thege circumstanccs was 'clear Judgment of
and unecuivocal'! evidence that the vendor wes Cooke J.

actively kecping the cintract alive, Within

Mason J.'s proposition in the Sargent case 6 ipril 1977

at p.656, he was exercising a right to apply
for consent arising by or under the contract. - continued

The guestion then beccomes one of the
extent of the waiver. The very reason why
the brecach waived was fundumental was that it
meant inevitably that consent could not be
obtained by 26 January. The filing of an
application for consent on 23 January, with
full knowledge of the breach and the
impossibility, was pointless if the contract
was tc come to an end threc days latcer. In
common sense and fairness, as I see it, the
vendor should be held to have elected to treat
the contract as one which would not come to an
end of 26 January. It is not cecnsicstent with
what was done on 23 January that the time
specified in clause 13 was to remain of the
essence.

The making of the applicaticn on 23
January is attributable to the purchaser also.
Having procured it by request, he should
equally be bound by the implicaticn. In any
event, . the evidence does not establish that
2t the date when the contract was made 1t
would have been impdssible to obtain consent
by 26 January; the impossibility that
developed must be regarded as caused by the
purchaser's default. As he could not take
advantagc of his own wrong, he could not have
been heard to say that the contract ended on
26 Jsnuary: 9 Hzlsbury's Laws of England,
4th ed. para. 533 and the authorities
there cited.
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If detriment to the other party be
needed, as Sir Alexander Turner thinks is the
case with one kind of election (Spencer Bower
and Turner on Estoppel by Representation,
322-5), it is to be found here. The
purchaser by his solicitors proceeded& to
complete and file his declaration, to give
notice that finance had been arranged, and to
prepare and forward a transfer, no doubt
incurring costs in these steps, before the
vendor resiled. On the evidence, 10
including the evidence about Southland practice,
I think that as a result of the telephone
conversation between the solicitors on 23
January, Mr Smith naturally and reasonably
took it for granted that the vendor was
treating the contract as alive; and that
this remained the position until well into
February. As for detriment to the vendor,
if that be relevant, the vendor acted on
the purchaser's request by filing the 20
application and at least for some time co-
operated in arrangements with a view to
completion.

For these reasons I think that each party
was precluded from asserting that the contract
became void on 26 January - the vendor by
waiver; the purchaser perhaps by waiver
also, but certainly because he could not take
advantage of his own default. And each party
acted to his detriment on the understanding 30
that the contract was being kept alive. On
these views it is unnecessary to decide whether
the arrangement on 23 January amounted to an
oral variation of the contract or whether
detriment is essential for waiver; but I am
not to be taken as dissenting from the
President's opinion on the first point or
Woodhouse J.'s opinion on the second.

An alternative route to the same result
would be to treat the arrangement between
the solicitors on 23 January as an implied
agreement on a later date for the purposes
of clause 13. There appears to be no
reason why an agreement that consent may be
obtained within a reasonable time should be
outside the scope of this clause. It is
clearly within its spirit. The date
could then be rendered certain by
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reasonable notice from either party. To

give business efficacy to the dealings of 23
January it may be that such an agreement
should be impliecd. But the case for the
purchaser has not been presented in quite that
way, and I prefer to base my judgment on

the reasons already given. It has not been
contended :for the vendor that if the provision
as to 26 January was waived there was any
delay thereafter cntitling the vendor to
refuse to complcte, For these reasons 1
would allow the appeanl and order specific
performance.

No. 20

JUDGMENT_OF THE _COURT OF /PPE/L

BEFORE: THE RIGHT HONOURABLy MR JUSTICE
RICHMOND, PRESIDENT

THE RIGET HONO JRABLE MR JUSTICE
WOODHOUSE

THE HONOURABLE MR JUSTICH COCKE

WEDNESDAY the 6th day of April 1977

THIS APPEAL coming on for hearing on the
17th day of March 1977 AND UPON HEARING

Mr B.D, Inglis, Q.C. and Mr L.E. Laing of
counsel for the Appellants and Mr J.F. Burn
and Mr P.J. Headifen of counsel for the
Respondents THIS COURT HEREBY ORDERS that
the appeal be and the same is hereby allowed,
and that the Judgment entered in the Supreme
Court be and the same is hereby vacated,

and in lieu thereof IT IS HEREBY ADJUDGED
ORDERED a4ND DECREZD that the Respondents
specifically perform the contract referred
to in the Plaintiffs!' Statement of Claim
AND THIS COURT HFREBY FURTHER ORDERS

that leave be and the same is hereby
reserved to the parties to apply as to the
form of the said decree and any incidental
orders AND THIS COURT HEHRERY FURTHER ORDERS
that the Respondents pay to the Appellants
their costs of the appeal, including an
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allowance for second counsel, fixed in the sum
of $550, together with disbursements,
including such sum as may be allowed by the
Registrar for the cost of printing the Case

on A geal AND THIS COURT HEREBY FURTHER

ORDEE that the Respondents pay to the
Appellants their costs and disbursements in
the Supreme Court, to be fixed by that

Court

BY THE COURT 10
L.S. 'D.V. Jenkin!
REGISTRAR

No. 21

ORDER GRANTING FINAL LEAVE TO APPEAL
TO_HER MAJESTY IN COUNCIL

Mondav the Lth dav of Julv 1977

Before the Honourable Mr Justice Richmond,
the Right Honourable Mr Justice Woodhouse,
and the Right Honourable Mr Justice Cooke.

UPON READING the Notice of Motion filed 20
herein and the Affidavit of Peter John

Headifen sworn in support; and upon hearing

Mr P.J. Downey of Counsel on behalf of the
Respondents and Mr J.0. Upton of Counsel on
behalf of the Appellants consenting hereto;

this Court hereby orders that final leave

to appeal to Her Majesty in Council from the
whole of the gudgments of this Court bearing
date the 6th day of April 1977 be and the

same is hereby granted to the Respondents; 30
and hereby further orders that the costs of

and incidental to the said Notice of

Motion and this Order be reserved.

By the Court
L.S. 'DoVn Jenkin'
REGISTRAR
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No. 22
CERTIFICATE OF REGISTRAR OF COURT OF In the Court
APPEAL OF NEW ZBALAND. of Appeal of

New Zealand

I, DOUGLAS VICTOR JENKIN, Registrar of the

Court of Appeal of New Zealand DO _HEREBY No., 22
CERTIFY that the foregoing 82 pages of

printed matter contain true and correct - Registrar's
copies of all the proceedings, evidence, Certificate
judgments, decrees and orders had or made in

the above matter, so far as the same have 26 August
relation to the matters of appeal, and also 1977

correct copies of the reasons given by the
Judges of the Court of Appezl of New Zealand
in delivering judgment therein; such reasons
having been given in writing:

AND I DO FURTHER CERTIFY that the Respondents
have taken all the necessary steps for the
purpose of procuring the preparation of the
record and the despatch thereof to England,
and has done all other acts, matters and things
entitling the said Respondents to prosecute
this Appeal

AS WITNESS my hand and Seal of the Court
of Appeal of New Zealand this 26th day of
August 1977

'D.V. Jenkin'

L.S. REGISTRAR
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