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This humble petition of BERNARDO ZAMPATTI of 73 Great Eastern 

Highway South Guildford near Perth in the State of Western 

Australia showeth as follows :

1. Caratti Holding Co. Pty. Ltd. (hereinafter called "the 

Company") was incorporated on or about 6th July 1960 under 

the Companies Act 1943-1960.

2. The registered office of the Company is situate at 517 

Great Eastern Highway Redcliffe in the State of Western 

Australia.

3. The nominal capital of the Company is $200,000.00 10 

divided into 100,000 shares of $2.00 each.

4. The issued capital of the Company consists of 15,002 

shares of $2.00 each fully paid.

5. The shareholders of the Company are and have at all 

times since prior to 30th June 1962 been as follows :

As to 10,126 shares by SERGIO CARATTI (hereinafter

referred, to as "the Second Respondent")

As to 3,T75 shares by MADDELIENE CARATTI the wife of

the Second Respondent

As to 1 r=hare by FREDERICK LAWLEY EDWARDES 20

As to 1,500 shares by the Petitioner.

6. The objectr, for which the Company was established are 

as follows :

In the
Supreme Court _

No. 1

Petition as amended by 
Orders dated 5 June 1975 
& 19 June 1975. 
Original presented 3/12/74



(1) To subscribe for purchase or otherwise acquire and 

hold underwrite sell dispose of and deal in shares

debentures, debenture stock or securities of any com 

pany or corporation or any government or authority 

Supreme local or otherwise.

(2) To issue debentures debenture stock bonds obli 

gations and securities of all kinds and to frame con 

stitute and secure the same as may be expedient with 

full power to make the same transferable by delivery or 

by instrument of transfer or otherwise and either per- 10 

petual or terminable and either redeemable or otherwise 

and to charge or secure the same by trust deed or 

otherwise on the undertaking of the Company or upon any 

specific property and rights present and future of the 

company (including if thought fit uncalled capital) or 

otherwise howsoever.

(3) To carry on all kinds of promotion business and in

particular to form constitute float lend money to

assist control and/or manage any companies associations

or undertakings whatsoever and for that purpose to 20

appoint: and remunerate any director accountants or

other experts or agents.

7. Article 6 of the Articles of Association of the Company

provides as follows :

6. The share for which Sergio Caratti (hereinafter 

called "the Founder") subscribes the Memorandum of 

Association of the Company shall be numbered 1 and is 

called "the Life Governor's share". The Founder whilst 

he is the registered holder of the Life Governor's 

share and on his death his personal representatives 30 

whilst tho Life Governor's share is registered in the 

name of the Founder or in the names of his personal 

representatives shall be entitled to have and exercise 

the special rights and powers in respect of the Life 

Governor's share conferred by these Articles SUBJECT

In the No. 1 
Supreme Court
_       _ Petition as amended by 

*' Orders dated 5 June 1975
._________________ _ ._______.._ __& 1 9 . .Tiino 1Q-7C_.. .________-_

tJnginaTpresented 3/12/74



ALWAYS to the provisions of any Article as to special 

rights and powers which are expressly stated to be only 

exercisable during the lifetime of the Founder. On the 

death of the Founder his personal representatives 

shall be deemed to hold the Life Governor's share until 

they shall sell it or transfer it to the beneficiary 

entitled thereto under the Founder's Will or in the 

distribution of his estate and wherever in these 

Articles it is stated that rights may be exercised by 

the personal representatives of the Founder such 10 

articles r.hall be read and construed subject to this 

Article. Thereafter the rights created by these 

Articles in respect of the Life Governor's share shall 

terminate and it shall thereupon no longer retain its 

identity as the Life Governor's share and shall there 

after rank as an ordinary share.

8. Article 32 of the Articles of Association of the Company

provides as follows :

32. During the lifetime of the Founder and whilst he 

is the registered holder of the Life Governor's share 20 

any othor member of the Company shall be bound upon the 

request in writing of the Founder to sell and transfer 

his shares to the Founder or his nominee in consider 

ation of the payment of a sum equal to the capital paid 

upon his said shares. The said sale shall be carried 

into effect at the registered office of the Company on 

a day appointed by the Founder and if the member makes 

default the Company may receive the consideration 

monies on his behalf and the Directors may authorise 

some Director or officer of the Company on behalf of 30 

such member to transfer the said shares to the Founder 

or his nominee and such transfer shall be effective for

In the all purposes and may be registered by the Company
Supreme
Court notwithstanding that it may not be accompanied by the

certificate or certificates for such shares. Anv
No. 1 Petition as amended by Orders dated

5 June 1975 & 19 June 1975. 
Original presented 3/12/74



11. Art-i^lo A &

request or notice under this Article shall be effec 

tively given if delivered to such member as aforesaid 
personal. 1y or if posted by registered post to the last 

address recorded for such member in the share register 
of the Company.

9. Article 43 of the Articles of Association of the Company
provides as follows :

43. A general meeting shall be held once in every 

calendar year at such time (not being more than fifteen 
months after the holding of the last preceding general 10 
meeting) and place as may be prescribed by the Company 
in general meeting, or in default/ at such time, in the 
third month following that in which the anniversary of 
the Company's incorporation occurs, and such place as 
the Directors shall appoint. In default of a general 

meeting being so held, a general meeting shall be held 
in the month next following and may be convened by any 
two members in the same manner as nearly as possible as 
that in which meetings are to be convened by the 

Directors. 20
10. Article 45 of the Articles of Association of the Company 
provides as follows :

45. The Directors may, whenever they think fit, con 
vene an extra-ordinary general meeting, and extra 

ordinary general meetings shall also be convened on 
such requisitions, or, in default may be convened by 
such requisitionists, as provided by Section 116 of the 
Act. If at any time there are not within the State of 
Western Australia sufficient directors capable of 
acting ho form a quorum, any director or any two 30 

In the members of the Company may convene an extra-ordinary 
Court general meeting in the same manner as nearly as pos

sible as that in which meetings may be convened by the
Directors. No. 1 Petition as amended by Orders dated

5 June 1975 & 19 June 1975. 
Original presented 3/12/74



11. Article '1 f> oi the Art! las of Association ol the Company

provides as follows :

46. Subject to the provisions of Section 119(1) of the, 

Act relating to special resolutions fourteen days' 

notice at least (exclusive of the day on which the 

notice is served or deemed to be served, but inclusive 

of the day for which notice is given) specifying the 

place,-the day and the hour of meeting and in case of 

special business, the general nature of that business 

shall bo given in manner hereinafter mentioned, or in 10 

such other manner, if any, as may be prescribed by the 

Company in general meeting, to such persons as are, 

under the regulations of the Company, entitled to 

receive such notice for the Company? but with the 

consent of all the members entitled to receive such 

notices of some particular meeting, that meeting may be 

convened by such shorter notice and in such manner as 

those members think fit.

12. Article 116 of the Articles of Association of the 

Company provides as follows : 20 

116. A notice may be given by the Company to any member 

either personally or by sending it by post to him to 

his registered address, or (if he has no registered 

address v;ithin the State of Western Australia) to the 

address, if any, within the said State supplied by him 

to the Company for the giving of notices to him.

13. Article 101 of the Articles of Association of the

Company provides as follows :

101. The Directors may from time to time declare a 

dividend to be paid to the members entitled thereto. 30

14. Article 102 of the Articles of Association of the

In the Company provides as follows :
Supreme
Court 102. No dividend shall be paid otherwise than out of

profits but it shall not be necessary to recoup trading

No. 1 Petition as amended by Orders dated 
5 June 1975 & 19 June 1975. 
Original presented 3/12/74



losses in respect of past years or capital losses 

before declaring a dividend.

15. Article 103 of the Articles of Association of the 

Company provides as follows :

103. Subject to the rights of persons, if any, entitled 

to shares with special rights as to dividends, all 

dividends shall be declared and paid according to the 

amounts paid on the shares but if and so long as nothing 

is paid up on any of the shares in the Company, divi 

dends may be declared and paid according to the amounts 10 

of the shares. No amount paid on a share in advance of 

calls shall, while carrying interest, be treated for 

the purpose of this article as paid on the share.

16. Article 104 of the Articles of Association of the 

Company provides as follows :

104. The Directors, may before declaring any dividend, 

set aside out of the profits of the Company, such sums 

as they think proper as a reserve or reserves which 

shall, at the discretion of the Directors, be appli 

cable for meeting contingencies, or for equalising 20 

dividends, or for any other purpose to which the pro 

fits of the Company may be properly applied, and 

pending such application may, at the like discretion, 

either be employed in the business of the Company, or 

be invested in such investments (other than shares of 

the Company) as the Directors may from time to time 

think fit.

17. The registered address of the Petitioner as referred to 

in Article 116 of the Articles of Association of the Company 

is 73 Great Eastern Highway South Guildford. 30

18. All shares issued in the capital of the Company rank

In the equally pari pnssu one with the other as to dividends and
Supreme
Court there is no share with special rights to dividends as

referred to in Article 103 set forth above.
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975. 
Original presented 3/12/74



19. The Second Respondent is the Founder as described in 

Article 32 of the Articles of Association.

20. The Second Respondent has for many years since prior to 

1961 conduched various businesses of bulldozing and contract 

ing.

21. Prior to 1st July 1961 the Second Respondent conducted 

the said business as managing partner of a partnership con 

sisting of the Second Respondent and his wife and another 

person as trustee for the children of the Second Respondent.

22. From 1st July 1961 until the events hereinafter set 10 

forth the Second Respondent as managing partner conducted 

the said business in the following manner :

(a) As to a partnership between the Second Respondent 

and his wife and the said person as trustee for 

the children of the Second Respondent and as to a 

10% interest therein the Petitioner.

(b) The said partnership 'referred to in the preceding 

subpnragraph of this paragraph was carried on 

under two names, namely W.A. Bulldozing Co. and S. 

& M. Caratti. 20

(c) The plant used by the said partnership was owned 

by the Company and leased by the partnership from 

the Company which said lease was not reduced to 

writing.

23. The Second Respondent to the exclusion of the Petitioner 

also conducted the affairs of the Company other than to the 

extent that the Petitioner was employed as a manager of the 

general bulldozing business but did not receive salary from 

nor was he an employee of the Company save as hereinafter 

set forth. 30

24. During late 1960 or early 1961 the Second Respondent 

offered to the Petitioner the right upon certain terms and 

Su conditions agreed between them that the Petitioner should 

our become a 102 owner of all assets of and incidental to the

said business.
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975. 
Original presented 3/12/74



24A. The Petitioner and the Second Respondent on behalf of 

himself, his partners and the Company agreed that :

(i) The Petitioner should become a 10% partner in the 

bulldozing and earthmovinq business operated by 

the Second Respondent and others;

(ii) The Petitioner would take up shares to .give him a 

10% shareholding in the Company which company had 

been incorporated on the 6th July. I960; 

(iii) In consideration of the interest in the partner 

ship and for his shares in the Company the Peti- 10 

tioner would forego bonuses and arrears of wages. 

24B. It was an implied term and condition of the agreement 

that there wouJrt he no limitation or inhibition on the 

Petitioner's absolute ownership and control of the 10% 

interest or 10% shareholding.

24C. In pursuance of this agreement and upon its inducement 

on or about 1st July 1961 the Petitioner became a 10% pajrt- 

ner and on 2.1st August 1961 applied for and was allotted 

1,500 shares in the capital of the Company.

25. There was no term and condition of the said agreement 20 

in any way limiting or inhibiting the absolute ownership and 

control by the Petitioner of the said 10% interest.

26. In pursuance of this agreement and upon its inducement 

and not otherwise on or about 1st July 1961 the Petitioner 

became a 10% partner in the said partnership business re 

ferred to in paragraph 22 of this petition and on or about 

21st August 1961 the Petitioner applied for and was allotted 

the said 1,500 shares in the capital of the Company.

27. At the time of the agreement and the application and

the becoming a member of the partnership the command of 30

written English of the Petitioner was minimal.

28. The Petitioner arrived in Australia from Italy during

In the 3.949 and had not thereafter received any schooling. Supreme
Court 29. At no timo until the events hereinafter set forth did

the Petitioner see or become aware of the terms and con- 
No. 1 Petition as amended by Orders dated

5 June 1975 & 19 June 1975. 
Original presented 3/12/74



LI i. L .n .>, \., .ill   ; ' /ii LicJ.u-ij ui .  . o Jo>j i a L i v-.ui o j. L!IL' Company set 

forth and in particular Article 32 thereof.

30. The Petitioner has received from the Company no moneys 

whatsoever or howsoever save and except as to salary for one 

year ending approximately 30th June 1965.

31. The Petitioner has received no dividends nor distri 

butions of any kind whatsoever out of the profits of the 

Company.

32. The Petitioner has received no notices of any general 

meeting of the Company. 10

33. The Petitioner is unaware as to whether any general 

meetings of the Company have been held but he has attended 

no such meetings nor has he been invited formally or infor 

mally to so attend.

34. Until the giving of the notice pursuant to Article 32 

as hereinafter set forth the Second Respondent has at all 

times held out to the Petitioner that the Petitioner is 

entitled absolutely to the said 1,500 shares being approxi 

mately 10% of the capital of the Company without limitation 

or inhibition. 20

35. During .1.973 the Petitioner commenced proceedings for 

dissolution of the said partnership referred to in paragraph 

22 of this petition being Matter No. 2361 of 1973 heard in 

the Supreme Court of Western Australia. At all times until 

the conclusion of the said proceedings it was held out to 

the Petitioner that the Second Respondent had not and would 

not purport to exercise the power purported to be granted by 

the said Article 32.

36. Judgment in the said partnership proceeding No. 2361 of 

1973 was reserved on the 26th November 1974. 30 

37. On 27th November 1974 there was delivered to the

Petitioner a document in the form in the Schedule hereto of
Ir the
Supreme which delivery telephone advice was given to the home of the
Court . .
______ Petitioner by a person representing the Second Respondent on

the evening of the 26th November 1974.
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975. 
Original presented 3/12/74*



38. The Seron-l Respondent n I leges that upon the taking oi a 

proper accounting of the said partnership business referred 

to in paragraph 22 of this petition that the Petitioner will 

be indebted .in the sum of approximately $3,000/$5,000 and 

will not be entitled to receive any moneys whatsoever or 

howsoever.

39. In early 1972 the Second Respondent caused to be pre 

pared a statement of the value of the interest of the 

Petitioner in both the said partnership and as a shareholder 

of the Company. 10

40. Resultant from such preparation the detail of which is 

not known to the Petitioner the Second Respondent offered to 

the Petitioner the sum of $200,000 as consideration for the 

transfer by the Petitioner of the said 1,500 shares in the 

capital of the Company and of his interest in the said 

partnership.

41. Insofar as the said Article 32 creates any contractual 

right as between the Petitioner and the Second Respondent 

(which is not admitted) the Petitioner charges that it is 

implied that all profits of the Company of whatsoever nature 20 

earned by the Company up to the date of exercise of the 

rights purported to be granted pursuant to the provisions of 

the said Article 32 should be distributed amongst the 

members of the Company prior to the date of the exercise of 

the power purported to be contained in the said Article.

42. The balance sheet of the Company, so far as share 

holders' funds are concerned, disclose the following : 

30th June 1963 $49,395.00 

30th June 1964 $34,838.00 

30th June 1965 (subject to amendment) $36,838.00 30 

30th June 1966 $29,966.00 

30th June 1967 $179,521.00

In the 30th June 1968 $4,678,576.00 
Supreme

Court" 30th June 1969 $4,790,548.00

30th June 1970 $4,749,017.00 
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975. 
Original presented 3/12/74



30th Juno 1971 $4,761,098.00 

30th June 1972 $4,778,192.00

43. The Petitioner first became aware of the existence and 

contents of the said balance sheets as a result of proceed 

ings taken during 1973 for the purpose of obtaining the said 

balance sheets.

44. The Company has no intangible assets and the share 

holders' funds are wholly represented by tangible assets.

45. The plant and equipment owned by the Company at 30th 

June 1972 in accordance with the said balance sheet at cost 10 

less depreciation is in the amount of $112,068.00.

46. The said plant was almost'wholly acquired during the 

year ended 30th June 1972 and at 30th June 1971 the only 

plant and equipment shown in the balance sheet of the 

Company was in the amount of $1,012.00.

47. The land ^nd buildings of the Company at 30th June 1972 

in accordance with the said balance sheet at cost was in the 

amount of $535,381.00 and is worth more than the said balance 

sheet figure.

48. In addition to the said land and buildings the said 20 

balance sheet at 30th June 1972 indicates the ownership of 

unencumbered real estate in the amount of $99,900.00 the 

detail of which was not known to the Petitioner.

49. Substantially all other assets of the Company are 

represented by debtors and investments in shares in sub 

sidiary and associated companies other than 100,000 prefer 

ence shares in the capital of Landall Holdings Limited.

50. Of the debtors the sum of $2,201,083.00 is shown as 

secured and $1,551,722.00 is shown as unsecured.

51. Included among the unsecured debtors is the sum of 30 

$258,016.00 ov;ed by Delbar Investments Pty. Limited being a

Supreme company controlled by the Second Respondent.
Court
_____ 52. At 30th June 1971 the said Delbar Investments Pty.

Limited was indebted to the Company in the sum of $171,152.00. 
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975. 
Original presented 3/12/74
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53. Mo interest lias been c! orged to Delbar Investments Pty. 

Limited.

54. The total, of interest received during the year ended 

30th June 1972 was $5,983.00.

55. At 30th June 1967 the Company was indebted to the 

partnership referred to in paragraph 22 of this petition in 

the sum of $93,605.00.

56. During the year ended 30th June 1968 the Company dis 

posed of various assets by sale to Caratti Consolidated Pty. 

Limited in which latter company the Company held slightly ^Q 

less than 50% of its capital and which sale gave rise to a 

capital profit in the sum of $4,540,854.00 and which sale 

gave rise to a debenture in favour of the Company from 

Caratti Consolidated Pty. Limited which at 30th June 1968 

was in the amount of $4,131,456.00.

57. Since 30th June 1968 the Second Respondent has with 

drawn divers moneys and benefits from the Company which said 

moneys and benefits has been charged against the account of 

W.A. Bulldozing Co. (theretofore being the said partnership 

account in the books of the Company). 20

58. At 30th June 1972 the account of W.A. Bulldozing Co. in 

the records of the Company indicated that W.A. Bulldozing 

Co. was indebted to the Company in the sum of $781,805.00.

59. The Petitioner charges that by these means the Second 

Respondent has withdrawn from the Company divers moneys and 

benefits between 30th June 1967 and 30th June 1972 totalling 

$875,410.00.

60. The Petitioner charges that in addition to the said 

moneys drawn out as set forth in the preceding three para 

graphs of this petition the Second Respondent has drawn from 30 

the Company further moneys which have been charged in the 

books of the Company as loans to Companies entitled Caratti

Supreme Bullfinch Pty. Limited, Albany Forts Freehold Pty. Ltd., 
Court"
'      Caratti (Chapman Valley) Pty. Limited and Caratti Freeholds

Pty. Limited. The total indebtedness of these companies in 
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975 
Original presented 3/12/74
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the books of: t:!io Company at^Oth June 1972 amounted to 

approximately $510,000.00 ami at 30th June 1967 the said 

companies were indebted to the Company in amounts totalling 

approximately $220,000.00.

61. The Petitioner charges that by these means the Second 

Respondent has obtained further moneys and benefits from the 

Company in amounts totalling approximately $290,000.00.

62. At no time prior to the obtaining of the said balance 

sheets was the Petitioner aware that the said moneys or any 

moneys were being so drawn by the Second Respondent. 10

63. No balance sheet or accounts of the Company after 30th 

June 1972 have been made available to the Petitioner and the 

Petitioner is not aware of any changes which would affect 

the value of the Company.

64. The Second Respondent has at all times conducted the 

affairs of the Company for his own benefit and not for the 

benefit of the Company as a whole.

65.' The Petitioner says

A. that Article 32 is void and of no effect by reason:

(a) that the rights which such article purports 20 

ho vest in the Second Respondent while the 

registered holder of the Life Governor's

In the share in the Company were not within the
Supreme
Court ambit of the powers of the Company expressed

No. i or implied in its Memorandum of Association

Petition as Or derived from the Companies Act 1948 andamended by
Orders dated i ts amendments;
5 June 1975 &
19 June 19(7j5) Alternatively that the provisions of such
Original
presented article do not impose contractural obli-
3/12/74

gations upon the shareholders, of the Company 30

in respect of which an action will lie either 

at the suit of the Company or the Second 

Respondent.

B. Alternatively : the service and delivery by the 

Second Respondent of the notice set forth in the

14
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Schedule hereto is contrary to and in breach ot 

the. agreements between the Petitioner and the

Second Respondent and is in the circumstances 

oppressive to the Petitioner as a shareholder and 

constitutes a denial of the rights of the Petitioner.

66. The conduct of the Second Respondent in the management 

of the Company and in the withdrawing of the funds of the 

Company and-in the withholding of dividends and profits of 

the Company and in the giving of the notice in the circum 

stances hereinbefore set forth is and constitutes the acting 10 

by a director of the Company in his own interests rather 

than in the interests of the Company as a whole.

67. The Second Respondent has at all times been the Govern 

ing Director of the Company having the powers of the Board 

in accordance with the provisions of Article 67 of the 

Articles of Association which provides as follows :

67. The government and control of the Company shall be 

vested in the Governing Director and he may exercise 

all the powers authorities and discretions hereby 

expressed to be vested in the Governing Director and 20 

all those expressed to be vested in the Directors by 

these /vrticles.

68. The Second Respondent has at all times exercised the 

said powers referred to in the preceding paragraph of this 

petition.

69. It is just and equitable that the Company be wound up.

70. The Petitioner therefore humbly prays as follows :

(1) That Caratti Holding Co. Pty. Ltd. be wound up by 

the Court under the provisions of the Companies, 

Act 1961; 30

(2) That it be declared that Article 32 of the Articles 

of Association is void and of no effect or alter-

Supreme natively that the Company by itself its directors. Court r j i

————— jj-c; servants and agents be restrained from reg.is-

tering or purporting to register any transfer or 
No. 1 Petition as amended by Orders dated 

5 June 1975 & 19 June 1975.
Original presented 3/12/74 

15



transfer of shares held by the Petitioner 

in the capital of the Company pursuant to Article 

32 without the consent in writing of the Petitioner, 

first had and received;

(3) Alternatively to the first order sought herein

that the Second Respondent be ordered to purchase 

from the Petitioner the shares held by the Peti 

tioner in the capital of the Company at such price 

as to this Honourable Court seems just;

(4) Alternatively to the first and second orders 10 

soiujht herein either that the capital of the 

Company might be reduced by the payment to the 

Pcbitioner of an amount equal to 1,500 out of 

15,002 parts of its shareholders' funds as and by 

way of consideration for the cancellation of *-he 

snirl 1,500 shares held by the Petitioner OR that 

it b« declared that Article 32 of the Articles of 

Association does not grant to the Second Respon 

dent- the right to obtain the transfer of the 20 

shares held in the capital of the Company by the

In the Petitioner unless the Second Respondent shall
Supreme
Court first have caused the Company to declare, distri

bute and pay by way of dividend the whole of its 

distributable reserves existing at the date of 

exercise.

(5) Such further or other order as to this Honourable 

Court may seem just.

No. 1 Petition as amended by Orders dated 
5 June 1975 & 19 June 1975. 
Original presented 3/12/74
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In the
Supreme
Court

No. 2

Particu 
lars of 
Petition

No. 2

COMPOSITE REQUEST 

FOR PARTICULARS OF 

PETITION AND ANSWERS 

THERETO

1. Q As to paragraph 2 0_:

Give particulars of the various

businesses referred to.
t

2 . Q As to paragraph 2.1: 

CJJ.VP particulars of the said 

business.

3.Q As to paragraph 22 (a): 

State whether the alliKjnd partner 

ship was constituted pursuant to 

any and if so what acnronncnt and 

whether the same was vorK.il in 

writing or to be implied and:

(a) if in writing identify the

document or documents alleged 

to constitute the 'some and 

say when and whc-rn it. or they 

may be inspected;

(b) if verbal say when and where 

the same was made nnd set out 

the substance of each mater 

ial conversation alleged to 

constitute tho f;,-.u\p;

ANSWER

1.A As to paragraph 20 

Paragraphs 21 and 22 provide the 

particulars sought with respect <:D 

paragraph 20. 

2 .A As to paragraph 21 

S. & M. Caratti.

3.A As to paragraph 22 (a)

Verbal. 10

(a) Not applicable.

(c) if to be implied r;» i'o each 

fact matter or tliin-j from

(b) Agreement was reached in 196120 

Mount Darker that the petition 

or was to receive 10% of the 

assets and 10% of the profits 

of the partnership in consider 

ation for which the petitioner 

would forego a claim for ar 

of wages.

(c) Not applicable.

17



which such impli <M ' ifn was to 

be drawn.

4 .0 As to paragraph 23 .-_ 

Give particulars of ocu.'h fact, act, 

matter or thing upon which the 

petitioner relies .to support the 

allegation that the Rocond res 

pondent to the exclusion of the 

petitioner conducted the affairs 

of the company. 

5.Q As to paragraph 24: 

(a) State whether the alleged

offer was verbal .in v/riting 

or to be implied ;u>'l: 

(i) if in writing identify 

the document or documents 

alleged to constitute the 

same and say when and where 

it or they may bn inspected; 

(ii) if verbal soy when and 

where the same WFIR mnde and 

set out the substance of each 

material conversation alleged 

to constitute the same;

(iii) if to be implied state 

each fact matter of thing from 

which such implication was to

be drawn.
In the 
Supreme Court

No. 2

Particulars of 
Petition

4.A As to paragraph 23

Full particulars as to the matter:;

complained about in paragraph 23 <ot/s>

set out in detail in paragraphs 30

31, 32, 33, 34, 43, 51, 52, 53, 54

57, 58, 59, 60 and 61 of the

petition.

5 «A As to paragraph 24 

(a) verbal and implied.

10

(i) Not applicable.

(ii) In or about 1960 or 196>120 

at Mount Barker the second 

respondent offered the petit 

ioner 10% of all his business 

operations including 10% of 

shares in Caratti Holding Co. 

Pty. Ltd.

(iii) It was an implied torn' 

of such offer that there wov.Jci 

be no limitation or inhibition 

over the petitioner's absolute 3' 

control or ownership of the 

petitioner's shares in Caratti 

Holding Co. Pty. Ltd. No dis 

cussion was ever held with th& 

petitioner and no agreement

reached whereby there was to

18



(b) As to the alleged terms and

conditions agreed state wheth 

er the said agreement was 

verbal in writing or to be 

implied and:

(i) if in writing identify 

the document or documents alleged 

to constitute the same and say 

when and where it or they may 

be inspected;

(ii) if verbal say when and 

where the same was mnde and set 

out the substanco of each 

material conversation alleged 

to constitute the same;

In the 
Supreme Court

(b)

No. 2

Particulars of 
Petition

(iii) if to be implied state 

each fact matter or thing from 

which such implication was to 

be drawn.

(c) As to the alleged terms and con 

ditions give full particulars 

thereof.

(d) Give particulars of:

(ii)' the said business; and

(c)

(d,

any limitation or inhibition

aforesaid.

Verbal and implied.

(i) Not applicable.

10

(ii) The offer made by the 

second respondent as set out- 

answer 5 (a) (ii) above was 

accepted by the petitioner in 

or about 1961 at Mount Barker 

and by such acceptance the 

implied term set out in an.sve-r 

5 (a) (iii) above was thereby 20 

incorporated into the agree^e^t 

The petitioner cannot be more 

specific about the date and 

substance of such converse t i 

because they occurred over 13 

years ago.

(iii) See the preceding sub- 

paragraph.

30

The terms are set out above? l

answers 5 (a) (ii) and (iii)

and 5 (b) (ii) and (iii).

Full particulars of the bMK.n 

ess are set out in paragraph

L9



(ii) the assets alloied to be 

the assets of and incident to 

the said business.

5 . Q As to paragraph 3 4_: 

Give particulars showing at what 

times in what manner it is alleged 

that the second respondent held 

out to the petitioner the matters 

referred to stating in respect of 

each occasion out whether the hold 

ing out was in writing verbal or 

to be implied and:

(a) if in writing identify the

document or documents alleged 

to constitute thy name arid say 

when and where it or they may 

be inspected;

(b) if verbal say when arid where 

the same was made and set out 

the substance of each material 

conversation alleged to con 

stitute the same;

(c) if to be implied state each 

fact matter or thing from 

which such implication was 

to be drawn.

7 Q As to paragraph 34: 

f'.ive particulars showing o t what 

times and in what mannov it is 

alleged that the matterr- referr 

ed to were held out to Mm

22 of the petition. 

The assets,of the business at 

the time is information morn 

particularly within the know 

ledge of the respondents and 

not within the knowledge of 

petitioner.

6.A As to paragraph 34

Verbal and implied.

In the 
Supreme Court

No. 2

Particulars of 
Petition

(a)' Not applicable.

10

20

(b) & (c) The petitioner was in 

formed verbally by the second res 

pondent and his servants or agents, 

that the petitioner had 10% "of 

everything". 

At the time of the Latec transaction

(in or about 1967) the second res 

pondent informed the petitioner tho-t- 

the transaction would result in a 30 

saving so far as tax was concerned 

and that Mr. Zampatti would retainh-ne> 

10% interest in "everything" througH 

a debenture which was to be held Du 

the first respondent.

petitioner and by whom r. t,:i ting

20



with respect to each occasion whether 

the holding out was verbal,, in writing 

or to be implied and:

(a) if in writing identify the

document or documents alleged 

to constitute the same and say 

when and where it or they may 

be inspected;

(b) if verbal say when and where 

the same was made and set out 

the substance of each material 

conversation alleged to con 

stitute the same;

(c) if to be implied state each 

fact matter or thing from 

which such implication was 

to be drawn.

In the 
Supreme Court

No. 2

Particulars of 
Petition

Mr. Kitson as senior partner 

with the auditing firm Messr 

Henry Rae & Court and fin 

adviser to the first and secono 

respondent informed the pet.il: 

ioner on various occasions (t'SS 

petitioner cannot now recall 

the exact dates) that the 

petitioner had a 10% interest 

in a debenture of 5.23 milliooi 

dollars and that the petition 

er's interest therein represent 

ed an amount of approximately 

$500,000.

Prior to the Landall trans 

action a meeting was called b^ 

the second respondent and he.lci 

at the second respondent's 

house. There Mr. Kitson cx~- 

plained that the sale to 

would result in the petitioner 

"getting his money" out of the 

company.

The petitioner also relies 

inter alia upon a conversation 

he had with the second re 

ent when the second responden ' 

offered $200,000 for Mr.

Zampatti's shares, this offnr
wo r 1.} i 

implying that the shares worr 30

more than the nominal value of 

$3,000 placed on them if the 

shares be called up pursuant 

to Article 32. The holdinq oub 

is to be implied from such con- 

versations in that no mentis

21



was aver made to the peti t 

that his shareholding might bs 

worth only the par value oC h' 

shares and that they could be 

called up at any time by the 

second respondent.

0 . Q As to paragraph _4 0 : 8 . A

State whether the alleged offer was (7) As to paragraph 40 

verbal, in writing 01 to be im- Verbal, 

plied and:

(a) if in writing identify the (a) Hot applicable, 

document or documents alleged 

to constitute the name and say 

when and where it or they may 

be inspected;

10

(b) if verbal say whon and where 

the same was raado nn:] set out 

the substance o f.: f-ich material 

conversation alle'p.vl to con 

stitute the same;

In the 
Supreme Court

No 2
Particulars of 
Petition

(b) At 517 Great Eastern Highway

Redcliffe the second respondent 

offered the petitioner $200,000 

in consideration for which the 

petitioner would transfer his 20 

shares in the first respondent 

to the second respondent and 

would transfer his interest, io 

the partnership to the second 

respondent. This offer v;ar> 

made in 1971 or 1972.

(c) if to be implied state each fact

matter or thing from which such

implication was to be drawn. 

9 . Q As to paragraph ')] : 9 . A

As to the alleged implication state (8) As to paragraph 41 

each act, fact, matter or thing from The implication arises as a

30

which such implication i .s to be 

dra"n.

of the particulars given with res 

pect to paragraphs 24 and 34. 

petitioner maintains that as a

matter of law the profits up to

22



10.Q As to paragraph 57: 

Give particulars of the divers 

moneys and benefits alleged to 

have been withdrawn from the 

company by the second respond 

ent and particulars showing how 

the .second respondent benefited

thereby.

In the 
Supreme Court

No. 2
Particulars of 
Petition

11.Q As to paragraph 59;

Give particulars of the divers

moneys and benefits, alloyed to

total the sum of $875,410.00 and

particulars showing how the

second respondent benefited

thereby.

12.Q As to paragraph 60^ 

Give particulars showing in what 

manner it is alleged that the 

second respondent is allcjrjed to 

have withdrav/n the moneys referr 

ed ho and particulars shov:ing how 

tho necond respondent in alleged 

to have benefited thorol:v.

date of exercise of the rights

purported to be granted by Article

32 should be distributed. The pet

itioner will ask the Court to take

into account all of the circumstanced

set out in the petition and thes«

particulars in making such an ordo-

10.A

(9) As to paragraph 57

Full particulars of the moneys witM 10

drawn (and consequently the benefit<o

obtained by the second respondent)

are set out in the balance sheets

the first respondent between 1968

and 1972. Such moneys withdrawn

were credited to the current acoaun>t<E>

of the partners of W.A. Bulldozing

Co. other than the petitioner there

by benefiting the second respondent

and his family. 20

11.A

(10) As to paragraph 59

Full particulars of the moneys

totalling $875,410.00 are set out

the balance sheets of the first

respondent between the years 19(57 ^

1972.

12.A

(11) As to paragraph 60

Such moneys were loaned to the 30

companies referred to without any

interest payable by them. The

second respondent is and was ot ?i ? I

material times a director and shfir??-

holder of such companies and thnre.-

fore received the benefit of such

23



13 . i.J As to paragraph G L   

Givo particulars of the..- amounts 

sairl to total approximate! y 

$290,000.00 and particulars 

showing how it is a 11 eg'.id the 

second respondent obtained the 

same and benefited thereby.

14 . (J As to paragraph G4 : 

Givo particulars showing ;it what 

tivtos and in what manner j.t is 

allied that the second respond 

ent conducted the affairs of the 

company for his own benefit and 

not for the benefit of the; 

company as a whole. 

15. L' As to paragraph G 5 : 

(a) Give particulars ot : oach of 

the alleged agreements stat 

ing with respect: Vo each 

whether the samo vm verbal, 

in writing or to bo implied 

and:

(i) if in wr.it.inc/ the 

document or documents alleged 

to constitute the uame and 

say when and where i k or they 

may be inspected; 

(ii) if verbal R-iy when and 

where the same v/os made and set 

out the substance of each mater 

ial conversation nl.Tc'jed to con 

stitute the samo:

interest-free loans through hia 

shareholdings. 

13.A

(12) As to paragraph 61 

Full particulars of the amounts 

totalling $290,000.00 or thereabout^ 

are fully set out in the balance 

sheets between 1967 and 1972 which 

documents will be referred to at the 

hearing of the petition. 10 

14.A

(13) As to paragraph 64 

Full particulars in this regard are 

set out in the particulars provides 

with respect to paragraph 23. 

Further particulars are also pro 

vided in paragraphs 57 to 61 of the 

petition. 

15.A

(14) As to paragraph 65 20 

(a) Full particulars of the agree 

ment are set out in answer 5 

(b) herein.

In the 
Supreme Court

No. 2
Particulars of 
Petition

30
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(iii) if to be implied state 

each fact matter or +-hing from 

which such implication was to 

be drawn.

(b) Give particulars showing in 

what respect tho service and 

delivery of the Notice referr 

ed to was in broach of all or 

any of the said agreements.

(c) Give particulars of the cir 

cumstances refer rod to.

(d) Give particulars of the rights 

of the petitioner referred to. 

16.Q As to paragraph 66: 

Give particulars of:

(a) the conduct of the second 

respondent;

(b) the withdrawing of the funds 

of the company; nrv.l

(c) the dividends and profits of 

the company alleged to have 

been withheld.

17. 0 As to paragraph 69:

State what material facts are

relied upon to support the

allegation therein.

In the 
Supreme Court

No. 2

Particulars of 
Petition

(b) The service and delivery of *: 

notice referred to was in 

breach of the implied term 

particularised in answer 5(a) 

(iii) and (b) (iii).

(c) See the preceding subparngrapK ̂ Q

(d) See subparagraph (b) of this

answer.

16.A As to paragraph 66 

(15) See the particulars given wit:hi 

respect to paragraph 23 of tho 

petition and refer to paragraphs 5T7 

to 61 of the petition for further 

and better particulars of the .alle 

gation contained in paragraph 66 20

17. A

(16) As to paragraph 6j^ 

The petitioner relies upon all of 

the allegations contained in tlu> 

petition and in these particulars 

to seek an order that the company 

wound up on the just and equitable 

grounds. The moneys loaned to 

companies in which the second res 

pondent was a director and share 

holder and the moneys loaned to t He 

partnership were moneys which c-auld 

and should have been distributed to

the petitioner and other share- 

holders of the first respondent.

30
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NO. 3

In the Supreme 
Court_______

Petitioner 1 s 
Evidence_____

No. 3

First Affidavit
of B. Zampatti
Verifying
Petition
3rd
December, 1974

FIRST AFFIDAVIT OF BERNARDO 

ZAMPATTI VERIFYING PETITION

FIRST AFFIDAVIT 

VERIFYING PETITION

I,BERNARDO ZAMPATTI of 73 Great Eastern 

Highway South Guildford near Perth in the 

State of Western Australia being duly sworn 

make oath and say that such of the statements 

in the petition now produced and shown to me 

and marked with the letter "A" as related to 

my own acts and deeds are true and such of the 

said statements a-s related to the acts and 

deeds of any such other person or persons I 

believe to be true.
10

SWORN by the Deponent ) 
BERNARDO ZAMPATTI at Perth ) 
in the State of Western ) . 
Australia this 3rd day of ) B> ZamPattl 

December 1974. )
Before me:)

P.G. Foss 

A Justice of the Peace
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No. 4

SECOND AFFIDAVIT OF 
In the Supreme 
Court________ BERNARDO Z AMP ATT I

VERIFYING PETITION 
Petitioner's
Evidence

No. 4 
Second
Affidavit of 
B. Zampatti 
Verifying 
Petition 3rd 
December 1974

SECOND AFFIDAVIT VERIFYING PETITION

I, BERNARDO ZAMPATTI of 73 Great Eastern Highway South 

Guildford near Perth in the State of Western Australia 

being duly sworn make oath and say as follows:-

1. I am the Petitioner herein and the Applicant in this 

summons.

2. I am informed by my Solicitors and verily believe the 

facts set Eorth in paragraphs 3, 4, 5, 17, 18, 42, 44, 46, 

47 down to the figure $535,381.00, 48 down to the figure 

$99,900.00, 49, 50, 51, 52, 53, 54, 55, 56 and 58 of this 

my affidavit in which Caratti Holding Co. Pty. Ltd. is 10 

referred to as "the Company" and in this affidavit I refer 

to myself as "I" or, alternatively as "the Petitioner".

3. The nominal capital of the Company is $200,000.00 

divided into 100,000 shares of $2.00 eacli.

4. The issued capital of the Company consists of 15,002 

shares of $2.00 each fully paid.

5. The shareholders of the Company are and have at all 

times since prior to 30th June 1962 been ns follows:- 

As to 10,126 shares by SERGIO CARATTI (hereinafter 

referred to as "the Second Respondent") 20 

As to 3,375 shares by MADDELIENE CARATTI the wife of 

the Second Respondent

As to 1 share by FREDERICK LAWLEY EDWARDES 

As to 1,500 shares by the Petitioner.
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Verifying 
Petition 
3rd Dec 
ember 1974

6. I am the plaintiff in Supreme Court action No. 2361 

of 1973 and exhibited to me at the time of swearing this my 

affidavit and marked for identification with the letters BZl 

is a true transcript of the evidence given by me in the said 

action and of the addresses by Counsel in the said action.

7. Article 6 of the Articles of Association of the Company

provides as follows:-

6. The share for which Sergio Caratti (hereinafter

called "the Founder") subscribes the Memorandum of 10

Association of the Company shall be numbered 1 and is

called "the Life Governor's share". The Founder whilst

he is the registered holder of the Life Governor's share

and on his death his personal representatives whilst the

Life Governor's share is registered in the name of the

_ Founder or in the names of his personal representatives 

shall be entitled to have and exercise the special rights 

and powers in respect of the Life Governor's share conferred 

by these Articles SUBJECT ALWAYS to the provisions of any 2 o 

Article as to special rights and powers which are expressly 

stated to be only exercisable during the lifetime of the 

Founder. On the death of the Founder his personal represent- 

atives shall be deemed to hold the Life Governor's share 

until they shall sell it or transfer it to the beneficiary 

entitled thereto under the Founder's Will or in the distri 

bution of his estate and wherever in these Articles it is 

stated that rights may be exercised by the personal repre 

sentatives of the Founder such articles shall be read and 30 

construed subject to this Article. Thereafter the rights 

created by these Articles in respect of the Life Governor's 

share shall terminate and it shall thereupon no longer 

retain its identity as the Life Governor's share and shall 

thereafter rank as an ordinary share.
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8. Article?' 32 of the Articles of Association of the

Company provides as follows:-

32. During the lifetime of the Founder and whilst he 

is the registered holder -of the Life Governor's share 

any other member of the Company shall'be bound upon 

the request in writing of the Founder to sell and 

transfer his shares to the Founder or his nominee in 

consideration of the payment of a sum equal to the 

capita 1 paid upon his said shares. The said sale 

shall be carried into effect at the registered office 

of the Company on a day appointed by the Founder and 

if the member makes default the Company may receive 

the consideration monies on his behalf and the

Second Affidavit Directors may authorise some Director or officer of Of B. Zampatti
the Company on behalf of such member to transfer theVerifying 

Petition 3rd 
December 1974 said shares to the Founder or his nominee and such 

transfer shall be effective for all purposes and may 

be registered by the Company notwithstanding that it 

may not be accompanied by the certificate or certifi 

cates for such shares. Any request or notice under 

this Article shall be effectively g i-ven if delivered 

to such member as aforesaid personally or if posted by.

registered post to the last address recorded for such 

member in the share register of the Company.

9. Article 43 of the Articles of Association of the

Company provides as follows:-

43. A general meeting shall be held once in every 

calendar year at such time (not being more than fifteen 

months after the holding of the last preceding general 

meeting) and place as may be prescribed by the Company 

in general meeting, or in default, at such time in thr 

third month following that in which the anniversary of 

the Company's incorporation occurs, and such place as 

the directors shall appoint. 3n default of a general 

meeting being so held, a general inert ing shall be held

10

20

30
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in th" month next fo 1 l.owinq nntl inny bo convened by any 

tv;o members in the same manner as nearly as pos5;ible 

as that in which meetings are to lie convened by the 

di rectors.

10. Article 45 of. the Articles of Association of the 

Company provides as follows:-

45. The directors may, whenever they think fit, 

convene an extra-ordinary general meeting, and extra 

ordinary general meetings shall aJso be convened on

such requisitions, or, in default may be convened by
In the
Supreme Court such requisitionists, as provided by Section 116 of

the Act. If at any time there are not' within the State Petitioner's
Evidence O f wer.torn Australia sufficient directors capable of 

No. 4 acting to form a quorum, any director or any two

Second Affidavit members of the Company may convene an extra ordinary
of B. Zampatti
Verifying general, meeting in the same manner ns nearly ap poss-
Petition 3rd
December 1974 ible as that in which meetings may be convened by the

Direr:tors .

11. Article 4G of the Articles of Association of the 

Company provides as follows:-

46. Subject to the provi. s Ions nf Section 119(.l) of 

the Act relating to special resoJutions fourteen days'

notice at the least (exclusive of t.he day on which the 

notice is served or deemed to be served, but inclusive 

of the day for which notice is given) specifying the 

place, the day and the hour of meeting and in case of 

special business, the general nature of that business 

.shall be given in manner hereinafter mentioned, or in 

such other manner, j.f any, as may be prescribed by thn 

Company in general meeting, to such persons as are, 

under the regulations of the Company, entitled to 

receive such notice for the Company; but with the 

consent- of all the members entitled 1 to receive such 

notices of some particular meeting, that meeting may 

bo convened by such shorter notice and in such manner 

as those members think fit.
t *.
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1.2. Arl.iclr 110 of t.he At tides of Asr.oci ri ti on of thr

Company provides as follows:-

11 6. A notice may bo given by the Company to any 

member either personally or by sendinq it by post to 

him to his registered address, or (if he has no regis 

tered address within the State of Western Australia) 

to the address, if any, within the said State supplied 

by him to the Company for the giving of notices to him.

13. Article 101 of the Articles of Association of the 

Company provides as follows:-

101. The Directors may from time to time declare a 

dividend to be paid to the members entitled thereto.

14. Article 102 of the Articles of Association of the 

Company provides as follows:-

102. No dividend shall be paid otherwise than out of 

profits but it shall not be necessary to recoup trndiivi 

losses in respect of past years or capital losses 

before declaring a dividend.

15. Article 10.3 of the Articles of Association of the 

Com pan y p r ovi d e s as follows:-

103. Subject to the rights of persons, if any,

entitled to shares with special rights as to dividends, 

all dividends shall be declared and paid according to 

the amounts paid on the shares but if and so lonct as 

nothing is paid up on any of the shares in the Company, 

dividends may be declared and paid according to the 

amounts of the shares. No amount paid on a share in 

advance of calls shall, while carrying interest, be 

treated for the purpose of this article as paid on the 

share.

Article 104 of the Articles of Association of the 

Company provides as follows:-

104. The Directors, may before declaring any dividend, 

set aside out of the profits of the Company, such sums 

as they think proper as a reserve or reserves which

10

16
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slid I I , at the discrft ion of the rl i r errtorn / ho applic 

able for meeting conl: ingencies, or for equalising 

dividends, or for any other purpose1 to which the 

profits of the Company may be properly applied, and 

pending such application may, at the l,ike discretion, 

either be employed in the business of the Company, or 

be invested in such investments (other than shares of 

the Company) as the Directors may from time to time 

think fit.

17. The registered address of the Petitioner as referred 

to in Article 116 of the Articles of Association of the 

Company is 73 Great Eastern Highway South Guildford.

18. All shares issued in the capita], of the Company rank 

equally pari passu one wi tli the other an to dividends and 

there .is no share with special rights to dividends as 

referred to in Article 103 set forth .above.

19. The Second Respondent is the rounder as described in 

Article 32 of the Articles of Association.

20. The Second Respondent has for many years since prior 

to 1961 conducted various businesses of bulldozing and

contracting.

21. Prior to 1st July 1961 the Second Respondent conducted

the said business as managing partner of a partnership con 

sisting of the Second Respondent and his wife and another 

person as trustee for the children of the Second Respondent.

22. From 1st July 1961 until the events hereinafter set 

forth the Second Respondent as managing partner conducted 

the said business in the following manner :-

In the ^ ) ^ s ^° a partnership between the Second Respondent
Supreme Court
___________ and his wife and the said person as trustee for

Petitioner's tne children of the Second Respondent and as to 
Evidence

n 10?i interest therein the Petitioner.
No. 4

(b) The said partnership referred to in the precedi IIM
Second Affidavit
of B. Zampatti subparagraph of this paragraph was carried on
Verifying
Petition 3rd under two names, namely W.A. Bulldozing Co. and
December 1974

S. & M. Caratti.
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(c) The plant uscH by the naid partnership was owned 

by the Company and leased by the partnership 

from the Company which said lease was not reduced 

to writing.

23. The Second Respondent to the exclusion of the Petitiono" 

also conducted the affairs of the Company other than to the 

extent that the Petitioner was employed ns a manager of the 

general 'bulldozing business but did not receive salary from 

nor was lie an employee of the Company save as hereinafter 

set forth. 30

24. During late I960 or early 1961 the Second Respondent
In the
Supreme Court offered to the Petitioner the right upon certain terms nnd

conditions agreed between them that the Petitioner should 
Petitioner's
Evidence become a 10?; owner of all assets of and incident, to the 

No. 4 said business.

Second Affi- 25. There was no term and condition of Hie said agreement
davit of B.
Zampatti i° nnY waV limiting or inhibiting the absolute ownership
Verifying
Petition 3rd and control by the Petitioner of the said 10?> interest.
December 1974

26. In pursuance of this agreement and upon its inducement

and not otherwise on or about 1st July 1961 the Petitioner 20 

bocmno a 10?; partner in I ho said par   wrr.h i p business 

referred to in paragraph 22 of this petition and on or 

about 21st August 1961 the Petitioner applied for and was 

allotted the said 1,500 shares in the capital of the Company

27. At the time of the agreement and the application and 

the becoming a member of the partnership the command of 

written English of the Petitioner was minimal.

28. The Petitioner arrived in Australia from Italy during 

1949 and had nob thereafter received any schooling.

29. At no time until the events hereinafter set forth did 30 

the Petitioner see or become aware of the terms and condi 

tions in the Articles of Association of the Company sot 

forth and in particular Article 32 thereof.

30. The Petitioner has received from tlm Company no moneys 

whatsoever or howsoever save and except as to salary for 

one year ending approximately 3()th June l')6 ri.
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.31. Tho IVI. i I ionrr lias )i':eiv<id no d i v i dends nor di str i bu- 

Lionr; of. any kind whatsoever out ol. the profits of the 

Company.

32. The Petitioner has received no notices of any general 

meeting of the Company.

33. The Petitioner is unaware as to whether any general 

meetings of the Company have been held but he has attended 

no such meetings nor has he been invited formally or inform 

ally to so attend.

34. Until the giving of the notice pursuant to Article 32 

as hereinafter set forth the Second Respondent has at all 

times held out to the Petitioner that the Petitioner is 

entitled absolutely to the said 1,500 shares being approx 

imately 10?. of the capital of the Company without limitation 

or inhib i t ion.

35. During 1973 the Petitioner commenced proceedings for 

dissolution of the said partnership referred to in paragraph 

22 of this petition being Matter No. 2361 of 1973 heard in 

the Supremo Court of Western Australia. At all times until

the conclusion of the said proceedings it was held out to

In the the Petitioner that the Second Respondent had not and
Supreme-'Court
_______. would not; purport to exercise the power purported to be

Petitioner's granted by the said Article 32. 
Evidence

36. Judgment in the said partnership proceeding No. 2361
No. 4

of 1973 was reserved on the 26th November 1974.
Second Affi 
davit of B. 37. On 27th November 1974 there was delivered to the 
Zampatti
Verifying Petitioner a document in the form in the Schedule hereto 
Petition 3rd 
December 1974 of which delivery telephone advice was given to the home

of the Petitioner by a person representing the Second 

Respondent on the evening of the 26th November 1974. 

38. The Second Respondent alleges that upon the taking of 

a proper accounting of the said partnership business 

referred to in paragraph 22 of this petition that the 

Petitioner will be indebted in the sum of approximately 

$3,000/$.'3 1 000 and will not be entitled to receive any

moneys whatsoever or howsoever.
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prepared a r< t.a temon t of I.ho value' of thr iiU.eront: of Llur 

Petitioner in both the said partncrsliip and as a share- 

holder of the Company.

40. Resultant from such^preparation the detail of which is 

not known to the Petitioner the Second Respondent offered 

to the Petitioner the sum of $200,000 as consideration for 

the transfer by the Petitioner of the said 1,500 shares in 

the capital of the Company and of his interest in the said 

partnership.

41. The first time that I became aware of the provisions 

of the Articles of Association as referred to in paragraph 

29 of this my affidavit was during the latter part of 1972 

after the Second Respondent had made to me the offer of 

$200,000.00 as referred to in paragraph 40 of this my 

affidavit.

42. The balance sheet of the Company, so far as sharehold 

ers' funds are concerned, disclose the f o.l lowing : -

30th June 1963 $49,395.00 
in the 
Supreme1 -Court 30th June 1964 $34,838.00

n 4-  4-'^^«v-i o 30th .June 1965 (subject to amendment) $36,038.00 i~euj.uj.oner s
Evidence $29,966.00

No. 4 30t;h June 1967 $179,521.00

Second Affi- 30th June 1968 $4,678,576.00
davit of B.
Zampatti 30th June 1969 $4,790,548.00
Verifying
Petition 3rd 3oth June 1970 $4,749,017.00
December 1974

30th June 1971 $4,761,098.00 

30th June 1972 $4,778,192.00

43. The Petitioner first became aware of the existence and 

contents of the said balance shoots as a result of proceed 

ings taken during 1973 for the purpose of obtaining the 

said balance sheets.

44. The Company has no intangible assets and the share 

holders' funds are wholly represented by tangible assets.

45. The plant and equipment owned by tho Company at 301.h 

June 1972 in accordance with the said balance shoot at cost
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less dr-proci a t.i on is in I ho amount: of $112,OG 8.00.

46. The said plant was almost wholly acquirod during the 

year ended 30th June 1972 and at 30th Juno 1971 the only 

plant and equipment shown in the balance sheet of the 

Company was in the amount of $1,012.00.

47. The land and buildings of the Company at 30th June 

1972 in accordance with the said balance sheet at cost was 

in the amount of $535,381.00 and is worth more than the 

said balance sheet ficjure.

48. In addition to the said land and buildings the said 

balance slice t at 30th June 1972 indicates the ownership of 

unencumbered real estate in the amount of $99,900.00 the 

detail of which was nofknown to the Petitioner.

49. Substantially all other assets of the Company are 

represented lay debtors and investments in shares in. sub 

sidiary ami associated companies other than 100,000 

preference shares in the capital of Land a 1.1 Holdings 

Limited.

50. Of the debtors the sum of $2,201,083.00 is shown as 

secured and $1,551,722.00 is shown as unsecured.

51. Included among the unsecured debtors is the sum of 

$258,016.00 owed by Delbar Investments Pty. Limited being 

a company controlled by the Second Respondent.

52. At 30th June 1971 the said Delbar Investments Pty. 

Limited was indebted to the Company in the sum of 

$171,152.00.

53. No interest has been charged to Delbar Investments 

Pty. Limited.

54. The total of interest received during the year ended 

30th June 1972 was $5,983.00.

55. At 30th June 1967 the Company was indebted to tlu 1 

partnership referred to in paragraph 22 of this petition ii 

the sum of $03,605.00.

56. During the year ended 30th June 1968 the Company 

disposed of various assets by sale to Caratti Consolidated 

Pty. Limited in which latter Company the Company held
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sli.qht.ly less than 50?. o' its capital and which sn'.lr gave 

riso to ;\ capital profit: in the sum of $4 , r><10 , B r>4 .00 and 

which sale qnvc rise to n debenture in favour of the Compaiv 

from Carat ti Consolidated Pty. Limited which nt 30th Juno 

1968 was in the amount of $4,131,456.00.

57. Since 30th June 1968 the Second Respondent has with 

drawn divers moneys and benefits from the Company which 

said moneys and benefits has been charged aqainst the 

account of W.A. Bulldozing Co. (theretofore being the said 

partnership account in the books of the Company) .

58. At 30th June 1972 the account of W.A. Bulldozing Co. 

in the records of the Company indicated that W.A. Bulldoziiv 

Co. was indebted to the Company in the sum of $781,805.00.

59. The Petitioner charges that by these means the Second 

Respondent lias withdrawn from the Company divers moneys and 

benefits between 30th June 1967 and 30th June 1972 totallitv 

$875,410.00 .

60. The Petitioner charges that in addition to the said 

moneys drawn out as set forth in the preceding three para 

graphs of this petition the Second Respondent has drawn 

from the Company further moneys which have been charged in 

the books of the Company as loans to Companies entitled 

Carat ti Bullfinch Pty. Limited, Albany Forts Freehold Pty. 

Ltd., Caratti (Chapman Valley) Pty. Limited and Caratti 

Freeholds Pty. Limited. The total indebtedness of these 

Companies in the books of the Company at 10th June 1972 

amounted to approximately $510,000.00 and at 30th June 1967 

the said Companies were indebted to the Company in amounts 

totalling approximately $220,000.00.

61. The Petitioner charges that by these means the Second 

Respondent has obtained further moneys and benefits from 

the Company in amounts totalling approximately $290,000.00.

62. At no time prior to the obtaining of the said balance 

sheets was the Petitioner aware that the said moneys or any 

moneys were being so drawn by the Second Respondent.

JO
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63. No balance sheet or accounts, of the Company after 30th 

June 1972 have been made available to the Petitioner and 

the Petitioner is not aware of any changes which would 

affect the value of the Company.

64. At various times from late 1960 or early 1961 until 

1972 I had conversations with the Second Respondent. These 

conversations would be not more than five or six in number 

of which two or three took place during late 1960 or early 

1961 and of which twoor three took place during 1971 and 

1972 and all of which conversations included words to the 

effect following:-

Zampatti What is the position about my 10%

interest in the business?

Caratti Don't worry, you have 10% of everything. 

On some occasions the reply was in words to the following 

effect:-

Caratti Don't worry about it, you've got 10% of

everything, but I've got too many problems 

at the moment.

gn £ _ 65. After I had left the Supreme Court on the conclusion 

ou of the action No. 2361 of 1973 when I arrived home my wife 

e , 1 lon~ informed me that somebody had rang asking for me and sayingG JL S

Evidence words to the effect that Mr. Caratti's lawyers had a 

No. 4 document they wished to deliver to me personally.

Second 66. At approximately 7.30 a.m. on the 27th November 1974 
Affidav 
it of a document which is exhibited to me and marked.with the 
B.Zampatti
Verify- letters BZ2 for identification a true copy of which is the 
ing
Petition schedule to the petition was delivered to me at my home at 
3rd Dec 
ember 73 Great Eastern Highway South Guildford by a person whose 
1974

name I do not know.

67. Until some time after the discovery of the Articles 

of Association of the Company in 1972 when they were 

explained to me by Mr. Golding of O.L. Haines & Company 

I was totally unaware that there was any restraining 

condition in any document affecting my absolute ownership 

of what I believed to be a 10% interest in the capital



68. I rim unsure of the precise da to upon which the 

Memorandum nnd Articles of Association of Caratti Holding 

Co. Pty. I ltd. were discovered but I believe from facts 

which I hpnrcl given in tlie course of action No. 2361 of 

1973 and from statements which I heard made by Mr. Malcolm 

of Counsel for the defendants and from the fact that I did 

not became aware of the terms of the Articles of Associa 

tion until after the Second Respondent had made to me the 

offer referred to in paragraph 40 of this my affidavit thnt 10 

the date upon which I became so aware must have been durinq 

the middle or latter part of 1972.

69. So far ns I am aware (other than as to the Memorandum 

and Articles of Association referred to above) the con 

tractual r.r-} n tionship between me and the Second Respondent 

and his family was never reduced to writing and the agree 

ment was mode upon a basis, so far as I was concerned, of 

mutual faith in a person who is my first cousin and whom 

I regarded ns a close personal relation and friend.

70. I refer ho the document marked exhibit BZl to this 20 

my affidavit and say that I was in Court during the whole 

of the time of action No. 2361 of 1973 during which evident-' 

was being oiven by any witness and that no evidence was 

given in the said matter by the Second Respondent.

71. I have seen but I am not personally aware of the

precise detail of ,all land, buildings and real property 
In the
Supreme Court owned by Caratti Holding Co. Pty. Ltd. but from my know- 

Petitioner's ledge of the properties owned by that Company the value
Evidence
__          shown in the balance sheet at 30th June .1972 is very

N°* ^ considerably less than the actual present value of the 30

Second Affi- saia property. I am not a qualified valuer and in order 
davit of B.
Zampatti to determine the excess I believe that the evidence of a 
Verifying
Petition 3rd qua iifieH valuer would be required. 
December 1974 ^ M

72. So fnr as I am aware all assets jn the balance sheet 

of Caratti Molding Co. Pty. Ltd. are worth at least the
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value as"i ilir>.[ thereto wi Mi the exception that T am 

unaware ' >(" what value should be ascribed to the preference 

shares Ivl'l MI the capital of Landall Holdings Limited to 

which Compnny a receiver has been appointed and I am 

unaware of 'ihc1 extent of or security granted in relation 

to the firr;t group charge granted by Landall Holdings 

Limited .

73. I crnve leave to refer to exhibit IB in partnership 

action No. 23 Gl of 1973 being an exhibit tendered by the 

defendants in the said matter and being a draft of a mock 10 

dissolution of partnership of W.A. Bulldozing Co. which 

sets forth t.ho amount alleged by the Second Respondent to 

be owed by we upon such a dissolution.

74. I c'.' 1 "'- leave to refer to exhibit 79 in the said 

action b»'ina nn exhibit tendered by the defendants and 

being account < ; of Caratti Holding Co. Pty. Ltd. from 1962 

to 1972 I t-oiii which exhibit appears the figures and facts 

set forth in paragraphs 45, 46, 47, 48, 49, 50, 51, 52, 

53, 54, 55, 5H, 58, 59, and 60 of this my affidavit.

SWORN by tlm Deponent BRRNARDO )
ZAMPATT.t nt Perth in the State )
of Westrin Australia this - 1 )
day of D'v.'-: nil>er Before me : )

A Jus l.i en of the Peace

In the 
Supreme Court

Petitioner's 
Evidence

No. 4

Second Affidavit of 
B. Zampatti Verifying 
Petition 3rd December 
1974
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No. 5
Affidavit of 
B. Zampatti 
3rd April 1975

I, BERNARDO ZAMPATTI of 73 Great Eastern Highway, South 

Guildford ncnr Perth in the State of Western Australia beinq 

duly sworn nuikc oath and say as follows :

1. The poMtion herein was presented on the 3rd December, 

1974 and tho -.late appointed for hearing on the petition war: 

the 19th February, 1975.

2. The petition was mentioned on the 19th February, 1974 

and adjournal to the 24th March,1975. In the meantime a 

request for particulars had been filed and served by tho 

respondents. These particulars have now been supplied. 10

3. i am seeking to have the company wound up inter alia on 

the just ami equitable ground and on grounds of appression 

details of which are set out in the petition.

4. One of the matters complained of in the petition ir; 

that the second respondent (hereinafter referred to as 

"Carntti") hns sought to exercise certain powers lie purport^ 

to have um'er Article 32 which is set out in full in para 

graph 8 of tho petition.

5. Article* 3 :> inter nlia given power to tho Life Governor

to enforce n s,i!c of my shares to him at par. Caratti in 20

the Life GcvrTrnr.
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6. The exorc-lf-e of this power is in breach of the agreement 

between me mkl Caratti pursuant to which agreement I became 

a share holder in the company. There was no term or con 

dition of the agreement between me and the second respondent 

in any way limiting-or inhibiting the absolute ownership or 

control by me of shares taken up in Caratti Holding Co. Pty. 

Ltd.

7. If Caratti had been permitted to proceed with the sale

of my shares to me pursuant to Article 32 I may have lost

my standing to proceed in the petition. 10

8. I believe my share holding in Caratti Holding Co. Pty. 

Ltd. to be worth in the vicinity of $400,000.00- $500,000.00. 

Caratti in purporting to exercise his powers under Article 32 

seeks to enforce the sale of my shares at par, namely 

$3,000.00.

9. On the 6th December, 1974 The Honourable Mr. Justice 

Wallace granted an interlocutory injunction against the com 

pany and against Caratti to restrain them from effecting the 

transfer of my shares. The injunction is up to and includ 

ing the date of the hearing of the petition. 20

s

Affidavit
of B. Zampatti
3rd April 10. The respondents have appealed against the order granting
1975

that injunction and that appeal is to be heard late in April.

11. If Caratti is unsuccessful in the Supreme Court appeal 

I believe that he will appeal to the High Court. An appeal 

to the High Court would not be heard before September. 

Caratti 's wi.fr; telephoned me in December, 1974 after an 

article appeared in "The West Australian" newspaper about the 

dispute betv.'onn the Caratti family and myself and informed inn 

that the Cnr/itti family would thenceforth fight each and every 

 legal step tnton by me. She said that the family would take 30 

me to the "hi'fhfst court in the land" in any action I took.

12. llowevf?r , if there is no appeal to the High Court by



Caratti it is probable that: the hearing of the petition will 

not be beforo June. The hearing will take 3% days and by 

the end of April the listings for May will have been pub 

lished.

13. Notwithstanding the outcome of the appeal before the 

Supreme Court I would ask the Court to proceed with the 

hearing of the petition. If there is a stay of proceed 

ings until any High Court appeal has been dealt with then 

the petition will not be heard until the end of this year.

14. The petition discloses that the major asset held by the 10 

company is being constantly reduced in value. It was 

created in 1968 following the sale of the assets and good 

will of Caratti Holding Co. Pty. Ltd. The debenture 

secured payment of a sum in excess of $4,000,000.00 to 

Caratti Holding Co. Pty. Ltd. by Caratti Consolidated Pty.

In the Ltd.
Supreme
Court
      15. The balances sheet for 30th June, 1968 shows Caratti Con-

Evidenceer ' Ssolidated PUy< Ijtd * as Owin9 $4,131,456.00. Now produced

and shown to me and marked with the letter "A" is a photo 

copy of the balance sheet. 2 ^
Affidavit
of B. Zampatti
3rd April 16. The balance sheet for 30th June, 1969 shows the amount
1975

owing as having been reduced to $3,590,544.00.

17. Between 1970 and 1973 the amount has been further 

reduced to $1,523,108.00. Now produced and shown to me and 

marked with the letter "B" is a photocopy of the balance 

sheet to 30th June, 1973.

18. I have novor received a dividend nor any other moneyn 

(other than minor amounts referred to in the petition) from 

Caratti Holding Co. Pty. Ltd. I am therefore concerned that 

the moneys be.inq paid to Caratti Holding Co. Pty, Ltd. by 30 

Caratti Consolidated Pty. Ltd. are boing^disbursed against
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the interrst;r of the shareholders as shareholders.

19. CaratH Molding Co. Pty. Ltd. is purely an investment 

company. II. does not trade or carry on a business. Accord 

ingly the appointment of a provisional liquidator will not 

interfere wi.Mi the company.

20. I believe that if the provisional liquidator is not 

appointed the value of the debenture could be totally 

depleted by September of this year.

21. I crave leave to refer to the petition, the part 

iculars thorp ho and to the affidavits in support of 

petition to provide the evidence in support of this applic 

ation to appoint a provisional liquidator.

SWORN by the r;nid BERNARDO ) 

ZAMPATTI at iv:rth in the ) 

said State l-.liin "3

day of O
) 

1975. )

Before me:

A Commissioner of the Supreme COM- 
of V7estern Australia for taking 
affidavits.

In the 
Supreme Court

Petitioner's 
Evidence

No. 5

Affidavit of B. Zampatti 
3rd April 1975
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No. 6

First
Affidavit of 
B.Zampatti 
15th April 1975

I, BERNARDO ZAMPATTI of 73 Great Eastern Highway, South 

Guildford in the State of Western Australia, Company 

Director, being duly sworn make oath and say as follows :

1. I refer to the affidavit sworn by Sergio Caratti on the 

8th April, 1975 and filed herein. In particular I refer 

to exhibit SC6 to that affidavit which is headed "Dissection 

of Shareholders'Funds".

2. As complained of in the petition the shareholders' funds 

are represented to a large degree by interest free loans 

to companies controlled by Sergio Caratti and by interest 1® 

free loans to partners of W.A. Bulldozing Co. other than 

myself.

3. I refer once again to the balance sheets of Caratti 

Holding Co. Pty. Ltd. for the 30th June, 1968 and the 30th 

June, 1973 which are exhibits A and B respectively to my 

affidavit sworn the 3rd April, 1975 and filed herein.

4. The balance sheet for the 30th June, 1968 discloses loans 

by the company totalling $353,786.00.

5. The balance sheet for the 30th June, 1973 discloses loctis 

by the company totalling $1,729,646.00, nn increase of 20 

$1,375,860.00.

45



6. To the best of my knowledge, information and belief Sergi< 

Carattt is a director and shareholder of: .the companies whicl 

have been advanced the moneys referred to in the balance sheet; 

I have no shares in any of those companies.

7. I am a partner in W.A. Bulldozing Co. but I have not 

received any of the moneys advanced to that partnership.

8. Accordingly Caratti Consolidated Pty.Ltd. has made 

payments of $2,608,288.00 in reduction of the amount owinq 

under the debenture and of that sum $1,375,860.00 has been 

loaned out on an interest free basis to the various companior 

referred to in the balance sheets and to the partners of W.A. 

Bulldozing Co. other than myself.

SV70RN by the said BERNARDO )

ZAMPATTI at Perth in the )

said State this ^ )

day of f^C'-c-t' 1975. )

Before me :

A Commissioner of the Supreme Cour 
of Western Australia for taking 
affidavits.

In the 
Supreme Court

Petitioner's 
Evidence

No. 6

First Affidavit of 
B. Zampatti 15th 
April 1975
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NO. 7

In the SECOND AFFIDAVIT OF BERNARDO 

Supreme Court ZAMPATTI

Petitioner's 
Evidence_____

No. 7

Second
Affidavit
of B.Zampatti
15th April 1975

I, nERMAPDO ZAMPATTI of 73 Great nan tern Highway, Soul.h 

Guildford in t..he State of Western Australia, Company 

Director, bo.inq duly sworn make oath and .c;ay as follows t

1. This affidavit is supplementary to i'iy affidavit of evrn 

date and f.flrd herein.

2. I refor l:o the affidavit sworn by r.crqio Caratti on th» 

Oth April, ' J H / fi and filed herein. In particular I refov 

to paragraph -7 of his affidavit. T do no); know any of thr 

details of l:h-> alleged payments of moneyr; cm my behalf a r - 

any such payments were made without refornnce to inc. Po far 10 

as tlie allogod »)enefits from Decemlxir, .IMfiS on are concorivv! , 

I can only r,:\y that I do not recollect receiving any surli 

moneys or any Ponefits as alleged by Mr. Caratti. I have 

not received any cash payments after I96[j as alleged by Mr. 

Caratti or a I all,

SWORN by tho naid DIJRNARDO ) ,
} /) '; -V'

ZAMPATTI ah ?vrl:h in the ) il "> ';!•<•>*r /'
J

said State I h i rs / V « ) 7
' //,' 

day of /it,'-" 1975.) / ////(•
.'(. " 

DC fore me: /

A Comnn sr i onor the rnproiMc f f•"
of Hor.t.rrn Aur;i.r n] i a for takiivi 
af f idav j (.r, .
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AFFIDAVIT OF BKKNAKDO Z AMI'ATT IIn the 
Supreme Court

Petitioner's 
Evidence_____

No. 8
Affidavit of 
B. Zampatti 
29th May 1975

I, BERNARDO ZAMPATTI of 73 Great Eastern Highway, 

Guilclford in the State of Western Australia, Company Director, 

being duly sworn make oath and say as follows :

1. I am the petitioner herein.

2. I swear this affidavit in support of an application ,to 

amend the petition in accordance with the Minute of Proposed 

Amendment which is now produced to me and marked with the 

letter "A" at the time of swearing this my affidavit.

3. Such of the statements in the proposed amendment as are 

related to my own acts and deeds are true and such of the 10 

said statements as relate to the acts and deeds of any other 

person or persons I believe to be true.

4. When the petition was drafted and settled it was done 

so under great pressure because at that time I had been 

served with the notice under Article 32. As a result in 

structions taken from me were taken in my solicitors' office 

and the petition was dictated and settled while I was present. 

There was not sufficient time for my solicitors to take all 

the details of the allegations which were broadly .stated in 

the petition. 20

5. My solicitors now advise me,as a result of taking fur 

ther instructions from me and fully proofing me with respect 

to the history of this matter, that the petition requires

amendment as set out in the Minute.
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6. The facts supporting the proposed amendment are as 

follows .

7. In mid 1961 I had been working with the second res 

pondent (hereinafter referred to as "Caratti") for a 

considerable period of time and I was owed a substantial 

amount of money being arrears of wages. I was living 

in Mt. Barker and at that time the business in Mt. 

Darker was expanding and about twelve earthmoving 

machines were being operated.

8. At that time Caratti was trading in partnership 10 

with other members of his family.

9. By 1960 or 1961 I felt that I had enough experience 

to set up my own business. Carntti heard about this on 

one of his regular trips to Mt. Barker and talked to jne 

about my future. I had a discussion with him in my 

house in Dean Street, Mt. Barker one day and it was 

agreed that I should become a 10% partner in the earth- 

moving business.

10. It was agreed that I would receive 10% of the

assets and income that Caratti had at that time and that 20

in consideration I would reduce ny wage from $80.00 a

In the week to $50.00 per week. At this meeting I had no
Supreme Court
             idea about the company Caratti Holding Co. Pty. Ltd . I

.. s 
Evidence believe that I did not even know about Caratti Holding

Co. Pty. Ltd. at that time. 
No. 8

11. Subsequently, however, on one of Caratti's frequent 
Affidavit of
B. Zampatti trips to Mt. Barker he told me that I should go to Perth 
29th May
1975 and see Mr. A.B. Pearce of Messrs, A.B. Pearce & Co. 

to sign for my shares. I asked Caratti about the shares 

and what the shareholding related to. 30

12. Caratti told me that it was a family company and 

that I was to have 10% of the shares. This confirmed my 

understanding as to the original agreement, namely that
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I was to receive 10% of "everything" that the Caratti family 

had.

13. I asked Cnratti what my position would be with respect 

to the shares and Caratti said that I would have 10% of the 

shares and that the interest would be the same as in the 

partnership. There was no restriction of any sort on my 

interest in the partnership. This has been confirmed by 

the judgment of this Honourable Court in action No. 2361 of 

1973 where it was declared I was entitled to a 10% share of 

the assets and profits of the partnership as from 1st June, 10 

1961. I accepted what Caratti said when he said that my

In the interest would be the same as in the partnership. 
Supreme

_____ 14. As a result I went to Perth and I remember signing some 

Evidence <tocuments at the office of Messrs. A.B. Pearce & Co. in

Beaufort Street, Perth. 
No. 8

Affidavit ^' * cannot recall exactly what document I signed at this

of B. Zampatti 
29th May ^ime 

1975
16. I also recall that Mr. A.B. Pearce explained that I 

was to have 10% of the shares in Caratti Holding Co. Pty. 

Ltd. and that I would be in the same position in the company 20 

as I was in the partnership.

17. The consideration flowing from me in the agreement 

whereby I took up shares in Caratti Holding Co. Pty. Ltd. 

was a forgiveness of a claim for arrears of wages and bonus 

moneys.

SWORN by the said . BERNARD0 ) L o 
ZAMPATTI at Perth in the \ /" ) <. <- 
said State this >?/< , '' /" 
day of /K^u 1975 -

Before me:

A Commissioner of the Supreme 
Court of Western Australia for 
takincr affidavits.

50



NO. 9 

AFFIDAVIT OF BERNARDO ZAMPATTI

In the Supreme 
Court_________

Petitioner 1 s 
Evidence_____

No. 9

Affidavit of 
B. Zampatti 
16th June 1975

I, BERNARDO ZAMPATTI of 73 Great Eastern Highway, South 

Guildford in the State of Western Australia, Company Dir 

ector, being duly sworn make oath and say as follows :

1. I am the petitioner herein.

2. As a result of advice received from my solicitors and 

from counsel retained herein, I hereby apply to amend the 

petition by the addition of the words set out in the Minute 

which is marked with the letter "B" and produced and shown 

to me at the time of swearing this my affidavit.

3. Such of the statements in the proposed amendments to 10 

the petition contained in the exhibit hereto as relate to 

my own acts and deeds are true and such of the statements as 

relate to the nets and deeds of other persons I believe to 

be true.

SWORN by the said BERNARDO )
ZAMPATTI at forth in the } ,5 / c\ .-
said State this /£> ) - O '
day of .J^Ki 1975. )

Before me: ^

A Commissioner of the Supreme 
Court of h'ostern Australia for 

taking affidavits.
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J. o

Court6 SUpremS AFFIDAVIT OF BERNARDO ZAMPATTI

Petitioner's 
Evidence

No. 10
Affidavit of 
B. Zampatti 
23rd June 1975

I, BERNARFXi ZAMPATTI of 73 Great Eastern Highway, South 

Guildford in the State of Western Australia, Company Director 

being duly sworn make oath and say as follows:

1. I refer to the affidavit of Sergio Caratti sworn on Hv 

18th February, 1975 and filed herein (referred to horc«,-t I I c i 

as "the affidavit" or "Caratti's affidavit").

2. I refer :i n particular to paragraph 13 thereof. In the 

last sentence of that paragraph Caratti says that I knew 

there was a family partnership and that he told me there was 

also a family company. So far as the company is concerned 110 

did not learn about that until some time after the dis 

cussions about my becoming a partner.

3. I refer to paragraph 15 of the affidavit. So far as I 

was concernoH the meeting at the office of Messrs. A.B. 

Pearce & Co. concerned the partnership only and did not 

concern the company. I do not know whether the meeting was 

held on the 2nd August, 1961 or not.

4. With rrspect to paragraph 19 I deny that I received 

moneys and 1 '--tio <! its save a weekly wnyc which in 1961 was 

$50.00 per v.ool: and which rose slowly until in 1971 I was 20 

earning $92.00 per week clear of tax.

5. I reler fo paragraph 22 of Caratti's; affidavit. In 

subparaqrnp}i (a) thereof Caratti deposes that I was paid 

$7,178 by w,v,« of salary by the company in tho year ended 

30th June, 1965. That is not correct. My taxation return 

for tho 30(.h Juno, 1965 discloses an amount of $3,589 paid 

to me by the company and this is supported by a Group 

Certificate for that amount.
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In the

6. In subpnrograph (b) of paragraph 22 Caratti says that 

when I was employed by Glenfalloch Contractors Pty. Ltd. 

during the year ended 30th June, 1966 I was paid a salary of 

$7,394 by Glenfalloch Contractors Pty. Ltd. (which changed 

its name to Caratti Bulldozing Co. Pty. Ltd.). This is not 

correct. My taxation return for the year ended 30th June, 

1966 discloses an income of $3,697 for the full year, that 

sum having been paid by Caratti Bulldozing Co. Pty. Ltd. 

That information is supported by a Group Certificate for 

that amount. 10

7. In the same subparagraph of paragraph 22 Caratti says 

that in the year ended 30th June, 1967 I was paid $9,486 by 

Caratti Bulldozing Co. Pty. Ltd. This is not correct. My 

taxation return for the year ended 30th June, 1967 discloses 

an income of $4,743 paid by Caratti Bulldozing Co. Pty. Ltd. 

and this is supported by a Group Certificate for that 

amoun t.

8. Now produced and shown to me and marked with the letter 

"Z" is a sheet being a photocopy of the three Group Certifi 

cates hereinbefore referred to being the Group Certificate 20 

of Caratti Holding Co. Pty. Ltd. for the period 1st July 

1964 to 27(b Juno, 1965, the Group Certificate of Caratti 

Bulldozing Co. pty. Ltd. for the period 1st July, 1965 to 

29th June, 1966 and the Group Certificate of Caratti Bull 

dozing Co. Pty. Ltd. for the period 1st July, 1966 to the 

30th June, 1967 

9. I received no Group Certificates after 1967 save in

Supreme 1971 I received a Group Certificate from Caratti Australia 
Court
————— Pty. Ltd. disclosing an income of $5,520 for the full year.

Petitioner's
Evidence This is the maximum amount ever paid to me by the Caratti 30

group. During the period when I was employed by Caratti 

Australia Pty. Ltd. I was earning far less than many of the 

employees under me, such as mechanics and fitters and

turners No * ^ Affidavit of Bernardo Zampatti
23rd June 1975
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10. i have never received a"y holiday pay, long service pay 

and I never took a holiday between 1955 and the time when I 

was dismissed by the Receiver of Caratti Australia Pty. Ltd.

11. I was content during that time with the amount paid 

because of the representations by Caratti that I was entitled 

to 10% of the assets which were being built up.

12. Between 1961 and the time when I was dismissed by the 

Receiver of Caratti Australia Pty. Ltd. I provided three 

motor vehicles which were use constantly during my employ 

ment with the Caratti group. I was not reimbursed for 10 

providing those motor vehicles.

13. Before the discussion which was held at Caratti's house 

at 67 Fauntleroy Avenue, Redcliffe in May or June 1970 as 

referred to paragraph 22 of Caratti's affidavit I went to 

see Mr. Kitson at his office with the intention of making a 

Will. I went to see Mr. Kitson as he was the adviser to the 

Caratti group.

14. Mr. Kitson said that I should delay making my Will 

because Caratti was attempting to form a public company and 

my share would be worth approximately $500,000. On that 20 

basis he suggested I should wait until the public company 

had been floated before making my Will.

15. I refer to paragraph 41 of Caratti's affidavit. Work

was carried Out; on the Ongerup property but it was limited

to chaining of scrub and the sinking of a dam. Some or all

of this work was carried out by companies other than Caratti

Holding Co. Pty. Ltd. Now produced and shown to me and

marked "Y" is a ropy of an invoice from Caratti Australia

Pty. Ltd. dated December 1969 relating to the cost of

sinking the dam. 30

16. I refer to exhibit "B" to the affidavit of ROBERT

In the
Supreme MICHAEL GOLDING Hworn the 20th June 1975 and filed herein.

Court
______ No part of the sum of $839,376 advanced by Caratti Holding
Petitioner's
Evidence Co. p ty. Ltd. to W.A. Bulldozing Co. has been advanced to

me - No. 10 Affidavit of Bernardo Zampatti
23rd June 1975



I,. , ii.iv.. v. i in.: ,«i. i n.ut „• i i. uL ;.»ui.<jio LcDiiLLl SWOin Lhe

20th June, 1975 and filed herein. I also refer to the 

minute dated 3rd June, 1975 exhibited thereto.

18. Now produced and shown to me and marked with the 

letters "ZA" is the sealed qopy of an order made by Mr. 

Justice Wickharn in action No. 5581 of 1975. The writ in 

that action was issued on the 20th May, 1975 which was the 

day after the judgment of the Full Court in the appeal 

herein by Caratti and the Company.

19. Now produced and shown to me and marked with the 10 

letters "ZB" is an affidavit of CHRISTOPHER JOHN BOYLE sworn 

the 3rd June, 1975 and filed in action Mo. 5581 of 1975. 

This affidavit was sworn in support of an application for 

substituted service of the writ o_f summons and of the 

injunction which is exhibit "ZA" hereto. An order for 

substituted service was made on the 4th June, 1975.

20. I am informed by my solicitors and verily believe that 

a process server visited Caratti's place of work on four 

occasions between 21st May, 1975 and 28th May, 1975 in an 

endeavour to serve the writ and the injunction. Now pro- 20 

duced and shown to me and marked "ZC" is a photocopy of a 

letter dated 30th May, 1975 received by my solicitors from 

the process servers G.M. Handcock & Co.

21. I saw Caratti at 517 Great Eastern Highway, Redcliffe 

on the morning of the 31st May, 1975. His Mercedes motor 

vehicle was at that address. Later on the same day I saw 

this motor vehicle at Caratti's home at 202 Williams Road, 

Gooseberry HilL. I then arranged for Mr. Boyle to attend at 

202 Williams Road, Gooseberry Hill. Mr. Doyle's affidavit 

relates the efforts made by him to sc/^c Me writ and the 30

injunction. *n *-ne
Supreme Court

SWORN by the Deponent at Perth ) ^ 
in the said State this <2J ) <? 
day of ^'^ 1975. Before me: ) Petitioner's

Evidence

/\ C '"  issioner of the Supreme Courb of 
We-" MI Australia for taking Affidavits

No. 10 Affidavit of Bernardo 
Zampatti 23rd June 1975
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No. 11

In the Supreme AFFIDAVIT OF ROBERT MICHAEL 

Court________ GOLDING

Petitioner's 
Evidence_____

No. 11

Affidavit of Robert 
Michael Golding 
20th June 1975

I, ROBERT MICHAEL GOLDING of 3 Kaduka Way, Lynwood in the 

State of Western Australia, Chartered Accountant, being duly 

sworn make oath and say as follows:

1. I am a Fellow of the Institute of Chartered Accountants.

2. I carry on practice as a Chartered Accountant under the 

name of O.L. Haines & Co. at 4th Floor, Law Chambers, 

Cathedral Square, Perth.

3. Now produced and shown to ,me at the time of swearing 

this my affidavit and marked with the letter "A" is a bundle 

of balance sheets and schedules and supporting statements 10 

from 30th June, 1961 to 30th June, 1974 being the balance 

sheets, schedules and supporting statements of Caratti 

Holding Co. Pty. Ltd.

4. Now produced and shown to me at the time of swearing 

this my affidavit and marked with the letter "B" is a 

schedule entitled "Summary of Information from Caratti 

Holding Co. Pty. Ltd. Balance Sheets".

5. With respect to figures shown on exhibit "B" I say as 

follows:

(i) As to the amount shown as owing to W.A. Bulldozing 20 

by Caratti Holding Co. Pty. Ltd. at 30th June, 

19fif> I have offset the amount shown under the 

title "Loans to Shareholders" in the 1965 balance 

shoots against the amount shown in that balance 

sheet as owing to W.A. Bulldozing Co. 

(ii) As to the year ended 30th June, 1972 there is an

error due to illegibility of the /balance sheet in
^ /  f
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the amount of $80 but this error would be a com 

pensating error and would not affect the overall 

result.

(iii) I am informed by the solicitors for the petitioner 

that each of the companies and firms listed at the 

left-hand side of exhibit "B" are companies and 

firms wholly owned and controlled by Mr. Sergio 

Caratti or owned by him and by other members of 

his family which information I verily believe to 

be true. The said companies and firms are referred 

to as "the Caratti Group", 

(iv) From my inspection of the balance sheets and

accounts of Caratti Holding Co. Pty. Ltd. I say 

that it appears that Caratti Holding Co. Pty. Ltd. 

has no share interest or right of ownership with 

respect to any of the Caratti Group (other than

In the with respect to Albany Forts Freehold Pty. Ltd. 

Supreme Court the shares in which company ceased to be owned by

Petitioner's Caratti Holding Co. Pty. Ltd. during the year 
Evidence
           ended 30th June, 1971) nor does any benefit 20

appear to have flowed to Caratti Holding Co. Pty.

Affidavit of
Robert Michael Ltd. from the making of advances to the Caratti

Golding 20th
June 1975 Group.

(v) I am further informed by the said solicitors and

verily believe that the firm W.A. Bulldozing (also 

known as S. & M. Caratti) is the firm in which the 

petitioner is entitled to a 10% interest as 

partner.

6. The amounts set forth in exhibit "B" are the amounts 

appearing in the said balance sheets contained in exhibit 30 

"A" and show the amount of indebtedness of Caratti Holding 

Co. Pty. Ltd. to the Caratti Group and also shows the amount 

of the indebtedness of each of the Caratti Group to Caratti 

Holding Pty. Ltd. and the net balance namely $1,881,067 

represents a benefit to the owners of the ygroup.
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7. From my inspection of the said balance sheets and 

accounts I say that the indebtedness of Caratti Holding Co. 

Pty. Ltd. to W.A. Bulldozing at 30th June, 1961 and at 30th 

June, 1962 emerges from a sale by W.A. Bulldozing to Caratti 

Holding Co. Pty. Ltd. of land and buildings and plant owned 

by W.A. Bulldozing.

8. From my inspection of the balance sheets and accounts 

comprised in exhibit "A" substantially no interest has been 

charged by Caratti Holding Co. Pty. Ltd. to any of the 

Caratti Group nor has Caratti Holding Co. Pty. Ltd. paid any 10 

interest to any of the Caratti Group.

9. From my inspection of the documents comprised in 

exhibit "A" and from the summary being exhibit "B" which 

summary I have checked the total indebtedness of the Caratti 

Group at 30th June, 1974 amounted to $1,881,067.

10. From the documents referred to in the preceding para 

graph the benefits which have been received in each year by 

the Caratti Group are as follows:

Year Ended Amount

30th June, 1964 34,938 pounds 20

30th June, 1965 90,860 pounds

In the 30th June, 1966 140,487 dollars
Supreme Court
———————————30th June, 1967 51,395 dollars
Petitioner's 30th June 1968 141,420 dollars 
Evidence
—————————— 30th June, 1969 279,182 dollars
No. 11

30th June, 1970 626,685 dollars 
Affidavit of
Robert MichaeBOth June, 1971 207,334 dollars 
Golding 20th 
June 1975 30th June, 1972 124,528 dollars

30th June, 1973 178,165 dollars

30th June, 1974 171,187 dollars 30 

11. From the same sources of information I say that as and 

from some date after 30th June, 1965 and prior to 30th June, 

1966 the Caratti Group obtained benefits such that they were 

indebted to Cciratti Holding Co. Pty. Ltd. in sums exceeding 

the indebtedness of that company to the Catatti Group and
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that thereafter that indebtedness has continued to increase 

until as deposed to before at 30th June, 1974 the net amount 

of indebtedness was $1,881,067.

12. In the course of my practice as a chartered accountant 

which has continued for approximately ten years I am reason 

ably familiar with the accounting aspects and methods 

involved in the use of "tax loss" companies as a means of 

legal avoidance of income tax.

13. I am informed by Mr. Aubrey Shepherd and verily believe 

that during the year ended 30th June, 1966 and 30th June, 10 

1967 Caratti Holding Co. Pty. Ltd. traded through another 

"loss company" then entitled Glenfalloch Pty. Ltd. I am 

informed by Mr. Aubrey Shepherd and verily believe that the 

name of this company was changed to Caratti Bulldozing Co. 

Pty. Ltd.

14. From the balance sheets comprising exhibit "A" Caratti

Holding Co. Pty. Ltd. was indebted to Glenfalloch Pty. Ltd.

at 30th June, 1967 in the amount of approximately $667,000

which amount should approximately represent or be not less

than the trading profit earned by Glenfalloch Pty. Ltd. 20

during those two years and paid to Caratti Holding Co. Pty.

Ltd.

15. From the said balance sheets comprised in exhibit "A" it 

is shown that certain assets of Caratti Holding Co. Pty. 

Ltd. were sold during the year ended 30th June, 1968 realis 

ing a capital profit of approximately $4,500,000. I am 

further informed by Mr. Aubrey Shepherd and verily believe 

that the sale pi'ice of the assets which gave rise to this 

capital profit v/as in the amount of $5,230,000 which would 

indicate a cost or written down value of those assets in the 30 

books of Caratti Holding Co. Pty. Ltd. of about $700,000.

in the jg^ Thereafter, from year to year, the amount owing under Supreme Court
debenture granted to secure the said sum of $5,230,000

Petitioner's
Evidence has been reduced indicating a repayment on account of the

°* amount owing on the sale of the said assets.
Affidavit of Robert
Michael Golding 2oth
June 1975 59



17. It is apparent from the balance sheets comprised in 

exhibit "A" that the assets sold comprised the land and 

buildings and plant and machinery previously owned by 

Caratti Holding Co. Pty. Ltd. and that no figure was as 

cribed for goodwill.

18. I am further informed by the said Mr. Aubrey Shepherd 

and verily believe that thereafter the trading was carried 

on by Caratti Bulldozing Co. (1967) being a partnership 

consisting of a group of companies known as the Carbul 

companies which were companies previously being subsidiary 10 

companies of Latec Investments Limited which companies had 

incurred large trading losses. This group of companies is 

hereafter called "the Loss Companies".

19. The effect of this method of trading is that profits 

earned by the Loss Companies offset the previous losses 

incurred by them such that no revenue reserves emerge and 

that in lieu thereof a capital reserve has emerged in 

Caratti Holding Co. Pty. Ltd.

20. The amount paid in reduction of the debenture securing 

the original debt should be approximately related to and 20

arising from the amount of trading profits earned by the

In TheSupreme Loss Companies.

_____ 21. The approximate reduction in the debenture is as follows:

Petitioner's Year Ended Amount 
Evidence
———————— : —— 30th June, 1968 $1,100,000 

N°* 1X 30th June, 1969 540,000

. 3oth JUIIG ' 197 ° 58 °' oo °
Golding 20th
June 1975 ^2 * These reductions total approximately $2,220,000 which

should approximate or be not less than the trading profits 

earned during those three years by the Loss Companies for 30 

the benefit of Caratti Holding Co. Pty. Ltd. and paid to it 

in reduction of the said debenture.

23. From my examination of the said balance sheets com 

prised in exhibit "A" the trading proiitc earned by the 

various "loss companies" (Glenfalloch Pty. Lt£. and^the
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Co. Pty. Ltd. with respect to the years ended 30th June, 

1966 to 30th June, 1970 inclusive amounted to approximately 

$2,890,000.

24. This sum of $2,890,000 represents in factual terms a 

realisation from revenue of the capital profit shown in the 

Capital Profit Reserve of Caratti Holding Co. Pty. Ltd.

25. From my experience as a chartered accountant and from 

my examination of the said balance sheets comprised in 

exhibit "A" the conclusion that profits amounting to and not 

less than approximately $2,890,000 appears correct in 

virtue of the amount by which the debenture has been reduced 

against the amount of the Capital Profit Reserve.

26. Insofar as any one or more of the Caratti Group may not 

be owned beneficially by Mr. Sergio Caratti and his family 

(but excluding Mr. Bernardo Zampatti) I say that providing:

In the ( a ) that Mr. Sergio Caratti and his family beneficially 
Supreme Court
—————————— own the shares issued in the capital of each of:

10

Petitioner's 
Evidence

No. 11

Affidavit of Robert 
Michael Golding 20th 
June 1975

Caratti Kent River Pty. Ltd. 
Caratti (Bullfinch) Pty. Ltd. 
Albany Forts Freehold Pty. Ltd. 
Caratti (Chapman Valley) Pty. Ltd. 
Caratti Freeholds Pty. Ltd., and 
Delbar Investments Pty. Ltd.

whether directly or indirectly through other 

companies; and

(b) that no benefit from the advance of $853,859 made 

by Caratti Holding Co. Pty. Ltd. to W.A. Bull 

dozing has flowed to Mr. Bernardo Zampatti

the inclusion of any of those other companies would make no 

difference to the final result as shown in exhibit "B" and 

the benefit to Mr. Caratti would remain $1,881,067.

SWORN by the Deponent at ) 
Perth in the said State ) 
this $ Ojfaay of 
1975. Before me :

20

30

A Commissioned/of the Supreme Court of 
Western Australia for taking Affidavits.
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In the Supreme AFFIDAVIT OF AUBREY SHEPHERD 
Court_______.__

Petitioner's 
Evidence_____

No. 12
Affidavit of 
A. Shepherd 
23rd June 1975

I, AUBREY SHEPHERD of 33 Morgan Road, Redcliffe in the State 

of Western Australia, Accountant being duly sworn make oath 

and say as follows:

1. I was employed by Messrs. A.B. Pearce & Co. in 1963. I 

commenced work on the books of the Scolari group of companies. 

The intention was at that time that Caratti Holding Co. Pty. 

Ltd. would be taking over the Scolari companies. After 

working on the Scolari books for about six months I was then 

introduced to the books of W.A. Bulldozing Co. and Caratti 

Holding Co. Pty. Ltd. (hereinafter referred to as "the 10 

company" or "the holding company").

2. I used to work on them on a full-time basis supervising 

ledger posting, balancing the ledgers and working on the 

balance sheets. I carried out all of the accounting up to 

the point of producing the taxation returns. A.B. Pearce & 

Mr. F.L. Edwards prepared the returns for the company and 

for the partners of W.A. Bulldozing Co.

3. I left the firm of A.B. Pearce & Co. in 1965 and joined 

the company in the same year.

4. In June 1968 I was appointed joint secretary of the 20 

company with Mr. Peter Forbes. I then worked at 515 Great 

Eastern Highway.

5. I remained a joint secretary until I left the Caratti 

group in September 1972.

6. I have read paragraph 6 of the affidavit of Peter 

Forbes sworn on the 1st May, 1975 and filed herein. Para 

graph 6 thereof is correct. So far as I am aware problems
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on the accounting side were never referred to Mr. Zampatti 

for any decision on his part. His decisions were confined 

solely to the operational side of the business and to 

problems relating to maintenance of the machinery. 

7. So far as the accounts and records were concerned I 

recall that between about 1965 and 1967 I kept the records 

relating to the Caratti group including those of the company 

in a suitcase. The records were not accessible to anybody 

who wished to see them. I was instructed that I was not to 

allow anyone to inspect the records. The suitcase stayed in 10 

my office during the working day and then locked up at night 

in the office of Mr. Forbes. When I joined the company in 

1965 I was instructed by Mr. Sergio Caratti not to let 

anybody see the accounts and not to give anybody including 

the petitioner information about them. Before joining the 

company and while I was still working with A.B. Pearce & Co. 

I was instructed by Mr. Pearce not to give any information 

relating to any of the Caratti companies or the partnership 

to the petitioner.

In the 8. I can recall in years between 1963 and 1965 working 20
Supreme
Court with A.B. Pearce on at least two occasions when minutes were

„ . .. . . prepared for the company. The minutes were dictated by Petitioner's J
Evi ence Mr ^ pearce with respect to general meetings of the company 

No. 12 and other companies in the Caratti group. The minutes were

Affidavit prepared for meetings which had not been held. The main
of A. Shepherd
23rd June object in preparing the minutes was to see that the date
1975

selected for the .non-existent meeting was a date which

satisfied the requirements of the Companies Act.

9. I never attended a general meeting for any of the years 

when I was secretary. 30

10. I was never aware of any general meeting which was held 

if any was ever held.

11. I never saw any notices of general meetings.

12. I have read the affidavit sworn by Sergio Caratti dated 

18th February, 1975 and filed herein. Paragraph 22 correctly
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sets out the history of the various Caratti companies in a 

general sense save that subparagraph (c) thereof on page 9 

of the affidavit says that the earthmoving business was 

carried on by a partnership comprised of Caratti Consolidated 

Pty. Ltd. and Carbul 1 Pty. Ltd., Carbul 2 Pty. Ltd., Carbul 

3 Pty. Ltd. and Carbul 4 Pty. Ltd. To the best of my memory 

the partnership was constituted only by the loss companies - 

the Carbul companies - which traded as a firm under the name 

Caratti Bulldozing Co. (1967).

13. Now produced and shown to me and marked "AS.l" is a ^Q 

chart setting out the basic trading history of the Caratti 

group. It demonstrates how the partnership known as W.A. 

Bulldozing Co. and S. & M. Caratti traded until 1965. 

Thereafter the earthmoving business was operated by Caratti 

Holding Co. Pty. Ltd. between 1964 and 1965 and then by the 

loss company Glenfalloch Contractors Pty. Ltd. In 1967 

Glenfalloch Contractors Pty. Ltd. (Caratti Bulldozing Co. 

Pty. Ltd.) ceased trading. Between 1967 and 1969 a group of 

loss companies trading as the partnership Caratti Bulldozing 

Co. (1967) carried on the business. Since 1969 Caratti 20 

Consolidated Pty. Ltd. has been the trading company.

SWORN by the Deponent at )
Perth in the said State ) C\_
this c5?J day of ^^^e )
1975. Before me: )

s*. <?'

A Commissioner of the Supreme Court of 
Western Australia for taking Affidavits,

In the NO. 12 
Supreme Court
—————————— Affidavit of 
Petitioner's A - Shepherd 
Evidence 23rd June 1975
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No. 13

In The Supreme ORAL EVIDENCE OF 
Court________ BERNARDO Z AMP ATT I

Petitioner's 
Evidence_____

No. 13
B. Zampatti
Prnss Examination

CROSS-EXAMINED BY MR MALCOLM;

MR MALCOLM: Mr Zampatti, could you tell us your occupation?—— 
Company Director.

Of*what companies are you a director?——Of General Bulldozing Co. 
and Balcatta Hiring Pty Ltd.

When you refer to General Bulldozing Co. is that General Bulldozing Co. Pty Ltd which was incorporated on the 29th May, 
1973?——That is correct.

The registered office of that company is at 21 Koojan Avenue,
South Guildford?——Or Haines & Co. I believe - L. 0. 10 
Haines & Co.

BURT J: Could you speak a little louder? The room is a difficult room anyhow and as it is raining outside it makes it 
hard to hear.

MR MALCOLM: You say you are not sure whether the registered officeof General Bulldozing Co. Pty Ltd is at 21 Koojan Avenueor at O.L. Haines & Co?——That is correct.

But in any event 21 Koojan Avenue, South Guildford is the site of 
a workshop property and land which is owned by Caratti 
Holding Co. is it not?——I believe so. 20

Do you not know that to be the fact?——The last discovery we made 
was that it was owned by Landall.

Are you not aware that under the September 1971 settlement with 
Landall the property came back into the ownership of 
the Caratti Holding Co?——I believe so.

It was the fact, was it not, that Landall informed you of this 
and indicated that they had been appointed agents to 
collect rent for that property?——Yes.

And that it was disclosed to you that the owner of the property
after the 15th September 1971 was Caratti Holding Co. 30 Pty Ltd?——Not in those terms.

Did you not become aware of what you were informed by Landall 
that after the 15th September 1971 the owner of the property was Caratti Holding Co. Pty Ltd?——After 
several letters written by me to Landall to give 
me the chance to speak to Caratti regarding the 
rent of his property they wrote back saying, "You 
are quite right nominating Caratti as the owner but 
he still insists that we are their agent to collect 
the rent." 40

You were familiar with the General Bulldozing Co. property at 
21 Koojan Avenue prior to 1970 when the Landall 
transaction took place, were you not?——That is correct.

And in fact that property was then owned by Caratti Holding Co. 
prior to the Landall transaction, was it not?——Yes.

A business was carried on from those premises under the name 
General Bulldozing Co. was it not?——Yes.



This was part of the Caratti Earthmoving business? —
— That is correc^ 

MK MALCOLM: Specialising in agricultural and clearing worKV 

——That is right.

I think you were the operations manager in charge of
 that section 

of the business,,were you not?——That's right.

When did that section of the business commence from 
the General 

Bulldozing property?——About 1967, roughly.

BURT J: Is this at 513 Great Eastern Highway?

MR MALCOLM: No, your Honour. This property was a separate

property from the main workshop property at 515-517 

Great Eastern Highway, Redcliffe and the Redcliffe 
10 

workshops were the main workshops for the Caratti 

earthmoving business, were they not?--'-That is corre
ct.

Do you know the property which is described as 513 G
reat Eastern 

Highway, Redcliffe?——No.

I think you told us that you were also a director of
 Balcatta 

Limestone & Hiring Pty Ltd?——That is correct.

That was a company which is now called Balcatta Hold
ings Pty

Ltd, is it not?——No, it is called Balcatta Limestone 

Hiring Pty Ltd.

I see. I am instructed that as a result of searches made at the 20 

Companies Office this week that Balcatta Hiring Pty 
Ltd 

changed its name to Balcatta Limestone & Hiring Pty Ltd 

on the 23rd July 1974. Do you agree with that?——Yes.

And it subsequently changed its name to Balcatta Hol
dings Pty Ltd 

on the 8th November 1974?——Yes.

That is correct, is it not - - -
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,iu MALCOLM (continuing) - - - H-JM"- — ¥es.

What is the nature of the business of the Balcatta Company - if I can 
refer to it by that expression?——Namely producing lime 
stone to build roads for shires and main roads.

Does it not engage in general earthmoving and contracting business?
——No, we are solely producers.

Does not the extraction of limestone involve the use of earthmoving 
and contracting machinery——Yes.

And who provides that machinery to the Balcatta Company?——I do.

That is through the company known as General Bulldozing Company Pty. 10 
Ltd?——That's correct.

And that company is also engaged generally in the earthmoving and 
contracting business?——Mainly through Balcatta.

But it is also engaged generally in the earthmoving and contracting 
business is it not?——In a very small way, yes.

In a reasonable way - in fact, in a very successful way, is it not?
——Yes.

And it has been since its incorporation in 1973?——Yes.

Are you a director of any other company?——Not that I know of.

Are you a director of a company called Consolidated Bulldozing Pty. 20 
Ltd?——I was.

Was that company incorporated on the 6th day of August 1971?——Yes.

And does it have its registered office at 21 Koojan Avenue, South 
Guildford?——O.L. Haines & Co. I think.

Well, perhaps the Companies Office hav_en't quite caught up with it. 
It is a fact, is it not that the sole shareholders of 
that company are you and your wife, Valwyn Joan Zampatti?
——No.

You and your wife are the sole directors of the company, are you not?
——That 1 ? correct. 30

But apart from certain shares which are held in trust for your 
children?——Yes.

There are certain shares held in trust for your children. Is it 
not a fact that that company is a company which is 
controlled by you?——That's correct.

What was the purpose of incorporating that company on the 2nd of 
August 1971?——Well, when Landall dismissed me in the 
end of June, 1971, I started a small business through 
the receiver known as General Bulldozing, using General 
Bulldozing company with their permission, and extracting 40 
limestone for Balcatta Hiring and carried on until August 
1971.

I think the receiver was appointed on the 25th of February 1971, was 
he not - the receiver of Caratti Australia appointed by 
Landall?——Yes.

In the 
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MR MALCOLM: And you were employed by Caratti Australia through the 
receiver until the end of June, 1971?-=—That's correct.

When you were dismissed by the receiver, as you call it - your
employment terminated - did you have a conversation with 
Mr Caratti?——Yes, many of them.

Was the general subject of the conversation the necessity for each 
of you to start off in business again because of the 
collapse of Caratti Australia?——My conversation was mainly 
to do with the money that was coming in from Landall and 
I was trying to get out because I thought - - 10

Was not the necessity for each of you to start off in business again/ 
in the earthmoving business, a matter discussed after your 
employment was terminated by Landall? Was it discussed, or 
was it not?——I made a lot of discussion - possibly.

It was discussed?——Possibly.

Did not Mr Caratti say to you at that time that he"would like you to 
come back with him and re-establish the earthmoving and 
contracting business?——He asked me to.

I think you told him did you not that you would prefer to go out on
your own?——Well, there was many discussion and seeing 20 
the result of the money didn't come forward from Landall
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WITNESS (Continuing) - - - Landall. I would have said that, yes.

V&. MALCOLM: Yes, you told him you would prefer to go out on your 
own?-—Yes.

You then established business on your own account at the Koojan
Avenue property known as the general bulldozing property? 
——And operating as general bulldozing.

Yes, which was a business name which had been previously operated 
by the Caratti Holding Company?—-Yes, with the per 
mission of the receiver.

Yes. And you rented those premises at that time from the receiver 10 
and subsequently from Landall when that property was 
transferred out to Landall by the receiver?——I rented 
them from the receiver.

What was the rent you were paying?-—While I had the machinery
there I think it was $400 a month and then when all the 
machinery was taken away it was raised to $800 a month.

It was $400 a month so long as the receiver was in the picture 
and $800 a month when Caratti came into the picture 
in the middle of September 1971?-—No.

When did it go up to $800 a month?——As soon as they shifted 2 0 
all the machinery out, about a week after.

Can you remember when that was?——No.

ItJhassome time between June 1971 and September 1971, was it not?——No. 
because by July they had sold almost all of the machinery.

Just to come back to the General Bulldozing Company, I think you 
and your wife are the only two directors of that company 
are you not?——Yes.

And you and your wife and your three children are the only share 
holders of that company?-—Yes.

You say you operated the business under the name General Bulldozing 30 
Company after you left your employment with Caratti Australia 
in June 1971. What was the purpose of incorporating a 
company on 2nd Auguat 1971 under the name Consolidated 
Bulldozing Company Pty Limited?——It was one of the 
schemes of Caratti that he was going to put in all the 
plant that came back from Landall into the company and 
I would give his son, John Caratti, 40 percent of the 
company. That never happened.

That never happened but in 1971 you were quite prepared for that to
happon, were you not?-—Yes. 40

You were quite prepared to go into business with Mr John Caratti 
at the suggestion of Mr Sergio Caratti and Mr John 
Caratti is Sergio Caratti's son?——That is correct.

And one of the shareholders in the Caratti Holding Company Pty Limited 
subject to trust?——Yes.

BURT J: I do not really know what that meant, do you? One of the 
shareholders in the holding company subject to trust?

In the Supreme Court
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MR MALCOLMS One of the beneficiaries of the trust under which
Mr Sergio Caratti holds snares on Caratti Holding
Company?-—John Caratti's son. Is that what you meant?

John Caratti - Mr Caratti's son?——Yes, John Caratti.

I would like to go back to Mount Barker in late 1960 or 1961. 
On how many occasions prior to 1st July 1961 did you 
have a discussion with Mr Caratti regarding the 
possibility of becoming a partner or a shareholder? - 
A partner in the family partnership or a shareholder 
in Caratti Holding Company Pty. Limited?-—There was 10 
one definite one.

One discussion?——The final discussion._

One final discussion. Was there more than one discussion prior 
to 1st July 1961, or was there only one discussion 
at Mount Barker?-—There was one discussion.

•—\

One discussion at Mount Barker?——That is correct.

Wasnthe next discussion the one that took place at the office of
Mr A. B. Pearce & Co, in Atiguat of 1961?——I believe so*---

in the 
Supreme Court

Petitioner's 
Evidence

No. 13

B. Zampatti XXN

70



WITNESS: (Continuing) - - - believe so.

MR-MALCOLM: At the discussion in Mt Barker which you say took 
place in late 1960 or early 1961 was there any 
discussion concerning the capital of the partnership? 
——To me it was explained that I would become a 
partner of everything that Caratti had.

Everything Caratti had. What did you understand by that?——There 
were twelve machines and a workshop and that was it.

All the assets of the earthmoving and contracting business. Is
that what you understood?——Of the partnership. 10

But was anything said as to the amount you would be required to 
contribute to the capital of the partnership at Mt 
Barker?——No; the reduction of wages was discussed 
because at the time I was getting 40 pounds a week.

Answer my question for the moment. There was no discussion about 
any contribution to the capital of the partnership at 
Mt Barker?——No.

Was there any discussion about drawings which people would make
from the partnership at Mt Barker?——Yes. He explained
to me that all the money would stay in the partnership - 20
so we could build up the business as it went on.

That is all the profits would stay in the partnership?——That is 
correct.

Was there any discussion about a partnership bank account?—-No.

Was there any discussion about salaries which would be paid to 
partners?——Only mine.

No discussion about anyone else's salary?——No.

Was there any discussion about goodwill or any payment on account 
of goodwill?——No.

I think at that stage the turnover of the business was in the 30 
vicinity of 500,000 pounds per annum, was it not?——Or 
a lot less.

Or less? - how much less?——I don't know.

Did you not have a letter written on your behalf in 1961 shortly 
after you became a partner in which it was said to the 
Department of Lands & Surveys that you were a partner 
in a partnership which had a turnover of approximately 
500,000 pounds per annum?——Yes.

And you knew, did you not, that the Mt Barker branch of which you
were the manager had a turnover of approximately 40 
200,000 pounds per annum at that time?——It was the 
major branch.

So at all events the turnover was at least more than 200,000 pounds 
in 1961?——Yes.

So far as the company was concerned was there any discussion between • 
you and Mr Caratti at Mt Barker about the number of shares 
you would take up in the company?——There was no such thing 
as shares.
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MR MALCOLM: What do you mean when you say, "There was no such 
thing as shares" ?-<•—I was to become a 10 per cent 
partner of the whole lot.

When you say"the whole lot"did that not include a 10 per cent 
shareholding in the holding company?——It was not 
discussed in Mt Barker.

(Could the particulars of the petition be shown to the witness, 
please?) The booklet does not identify the date of 
the particulars but on the court file they would be 
dated 26th March 1975: 10

"Further and better particulars of the petition 
pursuant to the respondent's request dated 
14th February 1975."

BURT J: Dated which day in March?

MR MALCOLM: "The further and better particulars of the petition 
pursuant to the respondent's request dated 14th 
February 1975" dated 26th March 1975 and the request 
and answer are set out in composite form from p.19 
of the booklet, your Honour.

BURT J: you have got a spare strike of the composite request 20 
and answer it may be easier to put that to him, 
mightn't it? If it is agreed that it is accurate.

MR MALCOLM: Yes - - -
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MR MALCOLM: Yes, well, sir I will put - -
(confers aside)

TO WITNESS; Mr Zampatti, you recall paragraph 24 of 
the petition which says that if you look on the booklet 
at p.7 - p.7 of the book which is in front of you - 
the numbers are at the bottom right hand corner of 
the page.

MR SMITH: I am afraid he hasn't got that book.

MR MALCOLM: Yes, he has.

MR SMITH: I am sorry, I didn't think he had. 10

WITNESS: Page 2 in my book; yes.

MR MALCOLM: If you turn up p.7, the numbers I am referring to are 
those at the bottom right hand corner of-each page. 
I assume you are looking at the same book that I am 
looking at. Have you found p.7?——You say at the bottom?

Yes. At the bottom right hand corner is OOO7?——Yes. 

Have you got that?——Yes.

If you look at para. 24 it says : "During late I960 or early 1961
the second respondent offered to the petitioner the right
upon certain terms and conditions agreed between them 20
that the petitioner should become a ten per cent owner of
all assets of and incidental to the said business."

That is what you say in your petition and it is 
what you have verified by affidavit. Do you agree with 
that?——Yes.

Then is the statement there a correct statement?——Yes.

Now, if you would turn to p.20. As you will see there if you will 
look at the part which starts : "As to paragraph 24" 
which is about a third of the way down the page?——Yes.

You are asked to state whether the offer which is referred to in 30 
para. 24 of the petition was verbal, in writing, or to be 
implied and you state there that it was verbal and implied 
and in answer to the question : "If verbal, say when and 
where the same was made and set out the substance of each 
material conversation alleged to constitute the same?" 
it is said : "In or about 1960 or 1961 at Mt. Barker 
the second respondent offered the petitioner ten per cent 
of all his business operations, including ten per cent of 
shares in Caratti Molding Company Pty. Ltd?——Yes.

I suggest to you that that is a correct statement?——Now, it is. *® 

I beg your pardon?——Now, it is.

What do you mean "It is now". Isn't this setting out your case as to
what happened at Mt. Barker in I960 or 1961"in the discussions 
that we have been talking about?——Well, now we all know 
what Caratti Holding Company is.

Are you not saying that at Mt Barker Mr Caratti offered you 10 per 
cent of his business operations, including 10 per cent of 
the shares in Caratti Holding Company?——No.
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MR MALCOLM:- Well, perhaps you cxyald tell us what it is that you are 
saying?——I am saying that in Mt Barker we agreed tha't he 
would give me 10 per cent of the partnership.

I see. Are you saying that there was no reference to the holding
company at Mt Darker in late I960 or early 1961?——Not at 
that meeting.

Are you saying there was no reference to any family company at
Mt Barker in late 1960 or early 1961?——Not at that meeting.

So the matter wasn't really discussed at all?——No company at all.

I see. You are saying then, are you, that the first time the question 
of shares of the^iolding company came up was at the meeting 
at A.B. Pearce & Co in August of 1961?——No.

Well I think you have told us that you had one discussion with Mr 
Caratti at Mt Barker prior to July of 1961. You had 
another discussion at the offices of A.B. Pearce & Co. in 
August 1961 - - -
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MR MALCOLM: (Continuing) - - - August 1961. Two discussions?
——It appears that we had one in Perth in August - some 
time in August.

Yes but I was asking you earlier whether there were any other 
discussions about your 10 per cent share in the 
partnership or the holding company prior to July 
of 1961?——There was never any company mentioned to 
me at all.

Is it not the fact that apart from the discussion which took
place at Mt Barker there was no further discussion 10 
regarding the partnership prior to August 1961 when 
you went to the offices of A.B. Pearce & Co?——I was 
asked to go to the office to sign up for the partnership-.

Apart from being asked to go there to sign up for the partnership 
is it not the fact that there was no discussion other 
than the discussion which took place at Mt Barker?——We 
went to the office at A.B.Pearce to discuss the 
partnership.

We know that and we know that took place in August 1961. What I am
putting to you is that the only discussion about you 20 
becoming a partner, or taking a share in the business, 
before the meeting in August of 1961 was the meeting at 
Mt Barker which you told us about?——Yes.

Thank you. At the meeting in August of 1961 the basis upon which 
you would take a 10 per cent share in the partnership 
and a shareholding in the company was discussed between 
you, Mr Edwards, Mr Pearce and Mr Caratti at A.B.Pearce 
& Co. was it not?——No.

30
What happened in August of 1961?——We went there to sign up a 

partnership.

Did you sign anything about the partnership?——There was never 
one signed.

What happened when you went there?——We discussed the partnership.

Yes and did you not also discuss the basis upon which you would 
take up shares in the holding company?——No.

(Could exhibits 13 and 14 in the partnership action No.2361 of 1973 
be produced please?)
TO WITNESS; Would you look at the first of those 
documents please, Mr Zampatti? That is a carbon copy 
of a letter dated 17th August 1961 from A.B.Pearce & Co. 40 
to yourself at Mt Barker. Can .you identify that as a 
true copy of a letter dated 17th August 1961 addressed 
to you at Mt Barker?——I never got such a letter.

Do you remember Mr F. A. Hulme giving evidence in the partnership 
action?——No, not quite.

The letter refers to the following:

"As you are aware you have been allotted 
1,500 ordinary shares in Caratti 
Holding Co. Pty Ltd but before the
certificate can be issued in your name 50 
it is necessary_for you - - "
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BURT J: Just a moment, Mr Malcolm. Yes, Mr Smith?

MR SMITH: The witness has said he never received any such
letter and it seems rather odd that my learned friend 
should then proceed to read the contents of the 
letter into the transcript.

BURT J: Well there is no apparent progress to the present 
so he may as well. Yes, Mr Malcolm?

MR MALCOLM: Would you look at the contents of the letter please, 
Mr Zampatti?—-Yes.

In August 1961 were you aware that you had been allotted 1,500 
ordinary shares in Caratti Holding Co?——No.

Will you look at the other document which is a document dated 
the 21st August 1961 and headed up "Caratti Holding 
Co. Pty Ltd application for shares" ?——Yes.

Does that document bear a signature?——It does. 

Whose 'signature is it?——Mine.

Your signature and did you not in fact sign that document on or
about the 21st August 1961?——What - twelve months after
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WITNESS (Continuing): - - - after? It could be 12 months after.

MR MALCOLM: You did in fact sign that document, did you not?—— 
It appears so.

And perhaps - would you read the document to his Honour?——Caratti 
Holding Company Pty, Limited. Application for shares. 
The Governing Director, Caratti Holding Company Pty. 
Limited, c/o A. B. Pearce & Co., 32 Beaufort Strefet, 
Perth. Dear Sir, I .... apply for 1500 shares ordinary 
shares of $1 each. I agree to accept.....(reads)..... 
company." 10

MR MALCOLM: I think it says, "I hereby apply for 1500 ordinary 
shares at one pound each. I agree to accept the said 
shares and to be bound by the memorandum and articles 
of association of the company." I suggest to you 
that the question of your taking up those shares was 
a question which was discussed when you went to the 
offices of A. B. Pearce & Co. on the 2nd August 1961? 
——No.

At all events, you signed this document although you say it
could have been a vear after 21st August 1961?——It 20 
could have been a blankdocument

I beg your pardon?——It could have been a blank piece of paper. 

Do you recollect signing the document?——No.

You say it could have been a blank piece of paper?——Yes, that is 
correct.

What basis do you have for saying that?——Because every time 
Caratti come to Mount Barker he say for him to be 
able to sign cheques I usually sign them without 
disputing it.

At some stage you must have decided that you were going to take 30 
up a 10% shareholding in the company?——Caratti informed 
me that he had a family company and he would give me 
10 percent share in that.

And the purpose of signing this document was to take up that 
shareholding was it not?-—-No.

If your Honour pleases, I will tender the application for shares.

BURT J: You are taking it off another file in a matter which is 
going on appeal?

MR MALCOLM: Yes.

BURT J: Will you let me have a photograph of what it is that you 40" 
now wish to tender in due course. I think the exhibit 
should be returned to the original file.

MR MALCOLM: It is important, I think, your Honour, to look at the 
document in the light of what has been said.

BURT J: That is why I want a photograph of It.

MR MALCOLM: But to the actual document ..which I undertake to supply.
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EXHIBIT EXHIBIT 31 .... Photostat copy of letter
applying for 1500 ordinary shares,

MR MALCOLM: In your affidavit in support of the petition you have 
put in as an exhibit, BZl, a copy of the transcript of 
your evidence at the partnership action No. 2361 of 
1973. It is exhibit BZl to your affidavit sworn on- 
3rd December 1974. Could it be produced to the witness, 
please?

I am not served with a copy of the exhibit.
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BURT J: It must be on the company file, Mr Malcolm, mustn't it?

MR MALCOLM: Perhaps my learned friend, Mr Pullin, can tell us what 
happened with the transcript, sir?

BURT J: There are two affidavits verifying the petition.

MR MALCOLM: Yes.

BURT J: And is it exhibited to the first, or the second?

MR MALCOLM: It is exhibited to the second - the longest of the two 
affidavits.

BURT J: Yes, in paragraph 6.

MR MALCOLM : Paragraph 6. -°

MR PULLIN: Sir, the exhibit is in the black folder..

BURT J: It's in the black - - Is it in my folder?

MR MALCOLM: No, sir.

MR SMITH: It is with your clerk, sir. He didn't recognise it 
because it was in a folder.

MR MALCOLM (Could you give that to the witness, please).
Your Honour, I do have an additional copy of the transcript 
here.

BURT J: I don't quite know how it really happened. "The transcript
is exhibited to me at the time of swearing this, my 20 
affidavit, and marked for identification."

MR MALCOLM: Yes.

BURT J: Well, what is the status of it now?

MR MALCOLM: Well, I understand, sir, on the basis that my learned friend 
outlined yesterday, that this has been made part of Mr 
Zampatti's case - that the affidavits and all the exhibits 
are regarded as being in evidence.

BURT J: But this isn't an exhibit. It is marked for identification? 

MR MALCOLM: Well, he said"exhibited hereto and marked for identification." 

BURT J: "Exhibited to me. " 30 

MR MALCOLM: "- - is a true copy." 

BURT J: It is exhibited to me.

MR MALCOLM: Well, I think that is perhaps a shorthand saying of what 
is normally said : "Now produced and shown to me."

BURT J: Well, what am I supposed to do with it?

MR MALCOLM: Well, my understanding, your Honour, is on the basis where 
we are at the moment, that document is in evidence.

BURT J: Well, it was never served on the company?
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MR MALCOLM:-No, sir, because I think as the solicitors for the petitioner 
well knew, the company was in possession of copies of the 
transcript.

BURT J: Well you don't complain about that? 

MR MALCOLM: I don't complain about that at all. 

BURT J: Perhaps I could ask Mr Smith.

What status do you think I should give it, Mr 
Smith?

MR SMITH: I must confess, sir, I wondered how it ever became an
exhibit, or how it ever could become and exhibit in these 10 
proceedinqs and I certainly didn't rely on it in any way 
in presenting the petitioner's case in opening.

All I can say is that it appears that it was 
intended to be exhibited.

BURT J: But you don't want to rely upon it? 

MR SMITH: I don't want to rely upon it.

BURT J: Well I think I should ignore it, except to the extent that 
Mr Malcolm wishes to put it in through this witness in 
cross-examination.

MR SMITH: Yes, sir. 20

BURT J: We are going to have enough transcript without going to other 
cases.

MR SMITH: That's right.

BURT J: Is that satisfactory, Mr Malcolm? You can refer the witness 
to any part of it that you like and make such use of it 
as you think fit.

MR MALCOLM: Certainly, your Honour.

BURT J: If you are going to cross-examine him on it though, he has
a copy, you have a copy, but it might help if I. had a copy.

MR MALCOLM: And I have a copy for you, your Honour. 30

MR MALCOLM: Would you turn to p.6O of the transcript please, Mr
Zampatti? Now, if you look at the part at that page half 
way down the page you will see a letter "C" in the right 
hand margin - about half way down the page, when I asked 
you a question : "You first heard of a holding company 
in 1964?"——Yes.

There was some confusion about 1954 and 1964?——That's correct.

And the next question was : "You have just identified Exhibit 14 which 
was an application by you for 15OO shares in the holding 
company and that was dated the 21st of August 1961. I 40 
suggest to you that you were well aware of the existence 
of the holding company on the 21st of August 1961?" 
Was not your answer : "It would depend on what form that 
form would have been presented to me. It could have been 
presented to me as something to do v/ith anything else and 
I signed it."?——That's true.
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MR MALCOLM: You were then asked : "Would you like to have a look 
again at Exhibit 13 which was the letter which was 
written to you - — —

in the 
Supreme Court

Petitioner 1 s 
Evidence

No. 13

B. Zampatti XXN

81



MR MALCOLM: (Continuing) " - - - to you which accompanied that
form? That letter states, does it not - - ?" -That is
the letter of the 17th August to which we referred
a moment ago and you were asked: "I suggest to you
that that states very clearly that you were being
allotted 1,500 shares in Caratti Holding Co. Pty Ltd.
Do you wish to vary your earlier statement that you had
not heard of it until 1964?" and your answer was, "Well
to me it is getting very confusing but that form
referring - - I didn't complete that form if it was • 10
presented to me. Whenever it was presented to me I
signed it and that was it. I didn't complete that form."

"When you said you didn't complete the form 
you meant you didn't fill out all the details 
on the form, did you not?"

BURT J: The form was not what it purported to be, was it, 
apparently on the evidence?

MR MALCOLM: He said, "I didn't complete the form."

BURT J: No, it was not an application to have shares allotted.

MR MALCOLM: No, it was an application for shares. 20

BURT J: It wasn't that either. Shares had been allotted.

MR MALCOLM: The allotment resolution is dated 22nd August 1961.

BURT J: Well the letter is wrong.

MR MALCOLM: As appears from exhibt SC4 which is exhibit 15.

BURT J: The letter is wrong.

MR MALCOLM: Yes, the letter is wrong.

BURT J: If the application is right.

MR MALCOLM: Yes.
TO WITNESS; When you said, "I didn't complete that
form" in the partnership action, Mr Zampatti, did .you 30
not mean that although you had signed the form you had
not filled in the contents of the share application form?
——And also meant that that was not a form that I would
have seen anyhow. It could have been any form.

You have never before disputed the authenticity of this document, 
have you? You have never said on any previous occasion 
that this was not a form which you signed?——I have 
never seen it before.

But you saw it in the partnership action, did you not?——He showed
me a copy of it, yes. 40"

The document which was produced to you then and which was marked as 
an exhibit is the document produced to you a few minutes 
ago which is the document you then identified.

Would you look at the question at the bottom 
of p.60 of the transcript? You were asked:

"I am suggesting to you, you received the 
letter from A.B.Pearce & Co. dated 17th
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August 1961 with the application form 
enclosed made out as an application for 
1,500 shares and that you signed it and 
returned it as requested in this letter?."

and your answer was,"Possibly, yes." ?——Possibly.

MR MALCOLM: From what is said on p.61 you were talking about 
the date. You were not sure of the date on which 
you signed the letter of application. Was that 
not the position?——As far as me becoming aware of 
any company called a family company Caratti 10 
explained to me and Mr Pearce explained to me was 
a long time after we went into partnership. That's 
what I mean.

Would you look now at p.70, again halfway down the page and you 
were asked:

"Would you look again at the application 
form (exhibit 14)? What does the last 
paragraph of that state?"

and you read out, "I agree to accept the said
shares and to be bound by the Memorandum 20 
and Articles of Association of the company. 
1973 was the time I read the Memorandum 
and Articles."

You had no difficulty reading out those words on that
occasion, did you?——No.

No difficulty at all?——No.

And that was last October 1974. You said, "1973 was the time I 
read the Memorandum and Articles"?——That is correct.

I was asking you some other questions about the articles and
on letter D you were asked, "But of course there 30 

is no suggestion that the Articles of 
Association of the company were altered 
because you were becoming a member of 
the company, is there?"

and you said, "With that I would not agree because 
you can't produce one that I signed and I 
know I signed one."

What did you mean when you said, "you can't produce
one that I signed and I know I signed one"?——If I
was appearing today I still believe that I signed 40
an Article into a family company.

What you are saying is that you still believe today that you 
were asked to sign the Memorandum and Articles of 
Association of Caratti Holding Co. Pty Ltd?——Of a 
family company- «- —
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MR MALCOLM (Continuing): - - - company.

Was/there any other company that you understood to be the family
company other than Caratti Holding Company Pty. Limited?
——No.

And you say you recollect signing the memorandum and articles of 
association. Do you recollect why you signed them?—— 
Because Mr Pearce took me around to ahs office in 
Barrack Street and asked me to sign it.

Did he explain to you why he wanted you to sign them?——Only that
I would get 1500 shares in the family company and it 10 
would still be the same as the partnership.

There is no other company in which you have 1500 shares other 
than Caratti Holding Company Pty. Limited, is there?
——No.

Will you look also at the question which follows? It was put to 
you that the company was incorporated under its present 
memorandum and articles in July 1960 and that that memo 
randum and articles was registered at the company's 
office in Perth. That was a company formed in 1960 and 
in August 1961 you made an application for shares in 20 
the company and agreed to be bound by the memorandum 
and articles of association. Mr Caratti was the governing 
director of the company with what are generally recognised 
as governing director's powers, power to acquire the 
shires of other shareholders at par. The answer you gave 
was "Yes".That was the end of quite a long period of 
cross-examination on the subject of your shareholding and 
your interest in the partnership,was it not? It was a 
summing up of the position with which you agreed?——Yes, 
because I read the memorandum and articles and that is 30 
what it said.

And it is the fact that you never asked to see the memorandum and 
articles of association of the company when you were 
applying for shares?-—I did not even know what it meant 
then.

In fact, no steps were taken by you to find out what you rights 
as a shareholder were until after your employment with 
Caratti Australia Limited was terminated in June of 1971?
——No.

If you turn over to page 71 you will see the question on letter B, 40 
the third last question on page 71. You were then asked: 
"The position has been at all times since 1961 that 
Mr Caratti has had the power to call up your 1500 shares 
in Caratti Holding Company for $3000", and your answer 
was"Yes". That is correct is it not?——Because I read 
the memorandum and articles.

And it was then put to you in this form - "But he hasn't done so 
yet, has he?" and your answer was "Not yet"?——Not yet, 
but it was done the next day or the same night.

We are talking about your cross-examination on 7th October 1974 50 
and I think the notice under article 32 was delivered 
to you personally on 27th November 1974?——That is 
correct.
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MR MALCOLM? We are talking about the month before and on the 7th 
October 1974 and I suggest to you that when you said 
that he hadn't - "Not yet" - that you had it in your 
mind that you fully expected him to attempt to exercise 
that power?——I would not put it past him, no.

When you answered "Not yet", you were expecting that the time
would come when he would do that?——If he had a way to
get out he would use it. And that conclusion came
to me after spending almost three years negotiating
a way to a final solution for him to get my shares. 10

Mr Zampatti, you have alleged in paragraph 23 of the petition that 
Mr Caratti, to the exclusion of yourself conducted the 
affairs of the company other than to the extent that you 
were employed as manager of the General Bulldozing 
Business. Is that a complaint?xihen you say that Mr Caratti 
conducted the affairs of the company to the exclusion 
of yourself, are you making a complaint? 

that
BURT J: I think /s rather an ambiguous question, Mr Malcolm.

MR MALCOLM: Perhaps I will put it to you this way: Did you ever 20 
seek to be a director of Caratti Holding Company Pty. 
Limited - - -
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MR MALCOLM (Continuing): - - - Pty. Limited?——I did not think it 
was ever necessary.

Paid did you have any complaint about Mr Caratti and the way in which he conducted the Affairs of the company up to 1971?——Yes.

What was your complaint?—-One complaint was back in 1964 after I 
went to town to do my tax I went back to him with a 
question because I was told by Mr Edwards that Mr Caratti 
was not running the company to the benefit of myself. 
He was looking after himself only.

That was in 1964?——Yes. 10 
Did you make any complaint to Mr Caratti about that?——Yes.

What did you say to him?——I asked him for an explanation and we went down in Ponteroy Avenue and we spent a couple of hours in a car under a tree and he explained to me that 
everything we would do we would do together. I amaalways a 10% shareholder and partner in the whole operation. 
Everything is going along fine. We are buying more machinery, the company is expanding - what am I worried 
about.

And it was the fact that you were in 1964 buying more machinery 20 and the earth moving and contracting business was 
expanding, was it not?——Yes.

And you accepted what he said?——Yes.

But so far as the management of the affairs of the company was 
concerned you always accepted that Mr Caratti was the 
governing director of the company and had its sole 
management, did you not?——No, because while he was 
away for one month I had to run the company all by 
myself.

But apart from when he might have been away, you accepted that 30 he, as governing director, had the sole management and 
control of the affairs of the company, did you not? 
-—I did not understand it that way. We were partners. We were running the business together.

I see. But, so far as operations were concerned, of course, you 
and he were very closely associated in co-ordinating 
plant, negotiating for contracts and so on and the 
day to day operations of the earth moving business?—— Yes.

And you consulted with one another about ordinary commercial 40 decisions, as to jobs you would contract for, the 
machinery required and so on?——Yes, and farms.

And the work which would be done on the farms?——Before we bought 
them we went and seen them together.

I think you were particularly interested in what we know as the 
Mount Barker farm because you were the manager of the 
Mount Barker branch of the business?——Up until 1962, yes. 
I developed the whole farm, yes, 5000 acres of it, and 
bought three other blocks, in the absence of Mr Caratti, for the company.
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MR MALCOLM: For the holding company?——For the partnership - the 
family company - known now as the holding company.

Yes, known now as the holding company?-—Yes.

And these are the properties which we have heard were talked 
about at Kent River, otherwise known as the Mount 
Barker farm?——One there and three on the Porongorups. 
Then there was one in the holding company and one in 
a..share basis between myself, Mr Caratti and Mrs Caratti,

Yes, when you were partners, but it was for the purposes of the
partnership and then later for the purposes of the 10 
holding company?——Yes.

MR Zampatti, you have complained in your petition that you receive 
no moneys whatsoever, or howsoever from the holding 
company and neither did you receive any dividends or 
distributions of any kind from the company?——That is 
correct.

From 1961 until the termination of your employment by the Landall 
receiver in June of 1971, did you pay any income tax out 
of your own pocket?——No.

Do you know who paid your income tax?—Mr Caratti. 20

And you know that the income tax was paid either out of the
holding company or out of the partnership?——By somebody —-—
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WITNESS (continuing) - - - somebody, yes, including benefit from 
my doctor's bill, which I used to take in every year.

MR MALCOLM: But your tax was in fact paid by Mr Caratti?——But no 
refund for any medical expense that I incurred.

But you would claim deductions in your income tax return and whatever 
tax was assessed was paid by Mr Caratti, that's all I am 
suggesting to you?——Yes, right.

BURT J: What do you mean by "Out of his own pocket"? Out of his 
own pocket, do you mean?

MR MALCOLM: I beg your pardon? 10 

BURT J: Out of Mr Caratti's pocket?

MR MALCOLM: No, I was suggesting that Mr Caratti paid Mr Zampatti*s 
income tax through either the holding company or the 
partnership during that time.

BURT J: Well, is that what you really mean? He got somebody else 
to pay it - his company. The company paid it?

MR MALCOLM: Well, I think it would appear to be the fact and I
thought the witness had agreed that Mr Caratti had paid
it, but what I am seeking to establish is that Mr Caratti
in turn charged the amount through the books of the holding 20
company, or the partnership.

TO WITNESS; Is that your understanding?——Would you repeat 
it please?

Mr Caratti paid your income tax and that the amounts were charged out 
in the books of the holding company or the partnership? 
——It would be wrong, because if my income tax was paid by 
Mr Caratti or by the company, less the medical expense and 
my car deduction, the holding company would have saved 
money on paying my tax.

We are not talking about what was saved on tax, but the tax which was 30 
in fact paid?——Yes, but - -

(can I have Exhibit 18 from the partnership action, please)

WITNESS: If I may explain that; I got a group certificate. The company 
already paid the tax, so why should Mr Caratti pay it the 
second time? Or the holding company?

BURT J: What income, Mr Zampatti, were you receiving?——Twenty five 
pounds a week, and at a - -

No, what time are you speaking of?——From 1961 to about 1965 and then 
he gradually increased it to $92 a week clear of tax in 
1971 when I was dismissed and I was working seven days a 40 
week, had three telephones in my home, and the whole of my 
family had to put up with the ringing up two or three 
o'clock in the morning, because I had the main line from the 
switchboard to my house.

MR MALCOLM: Let's go back to 1967 for a moment, and I want to produce 
to you exhibit 18 from the partnership action which is 
a photocopy of three notices of assessment together with a 
summary of account relating to your income tax.
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'MR MALCOLM; Your Honour, the document which the witness is looking 
at" is one which commences at p.314 of the Appeal Book in 
the partnership action.
TO WITNESS; Do you have that document in front of you, 
Mr Zampatti?——Yes.

You identified that as an amended assessment for income tax which you 
received dated the 29th of June, 1967?——Yes.

That relates to income tax for the years ended the 30th of June
1962, 30th June 1963 and the 3Oth June 1964?——That's correct.

Three assessments?—-Yes. 10 

And they set out yout taxable income - -- -
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MR MALCOLM: (Continuing) - - - income in 1961-62 as being increased 
to $13,142?——Yes.

196.2-63 $15,526. If you look on the reverse, I think, of the
first of the forms which is the one which starts with 
"As a result of investigation add $6,720"?——That is 
correct.

On the reverse of that you will see there is a calculation of 
average income and it calculates the total amount of 
income for each of the years 1961-62, 1962-63, 1963-64? 
That is correct but I didn't get any of the money. IQ

I am not saying that you received the money. A lot of us are 
familiar with partnerships on which we pay tax but 
don't receive the money but that was your taxable 
income as assessed for those years, was it not?——After 
a re-examination of the tax, yes.

As a result of that the additional tax you were called upon to 
pay was $17,517.18. If you turn to the reverse of 
the last page there is a document which is headed up, 
"Summary of accounts"?——That is correct.

That was in fact the amount of tax which you were called upon 20 
to pay as a result of this investigation - $17,317.18? 
——Including extra charges for not doing them properly.

Yes and thlySsstisment for the year ended 30th June 1963 included 
an assessment in respect of a dividend from Caratti 
Holding Co. Pty Ltd,omitted,of $584, did it not?——Which 
year?

I think it is the second of the assessments and it is headed up, 
"As a result of investigation add: re W. A. Bulldozing 
Co. adjusted" and there is a figure and then "dividends 
from Caratti Bulldozing Co. P/L,omitted,$584." I^would 39 
be either on the second or third of the assessments and 
on the front 1 of the assessment?——What was the amount 
again?

Perhaps if you could pass the document back to me I will show you 
the page I am looking for. It is,as I suggested/the 
second of the documents. You will see the capital print 
over on the lefthand side (the print in capitals) which 
says, "Reason for amendment. As a result of investigation 
add in W.A.Bulldozing Co. adjusted - -" I am not quite 
sure of the figure because the print I have has something 40 
and then a figure of $7,442?——That is correct.

And"dividend from Caratti Holding Co. Pty Ltd,omitted,$584"?——That 
is correct.

These assessments were accepted by you, were they not and passed 
on to Mr Caratti's accountants, A.B.Pearce & Co. with 
a request for payment by Mr Caratti?——I had a letter 
from Mr Edwardes saying about this assessment and then 
he passed them on to Mr A.B.Pearce for Mr Caratti 
to look after them.

You expected Mr Caratti to see to the payment of this assessment 50 
did you not?——That is correct; yes.

And he in fact did see to the payment and the payment was made, 
v/as it not?——Yes, the last payment 1971.
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MR MALCOLM: Yes and in fact you paid no part of this assessment? 
——No, except a lot of embarrassment, because/1971 
the bailiffs came and almost repossessed my vehicle 
for this assessment that wasn't paid then.

I understand there was some arrangement with the Taxation Department 
regarding the payment of - - -
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MR MALCOLM (Continuing) :•--'- payment of this amount which formed 
approximately ifl percent of the total additional tax 
payable by the members of the partnership for those -years?
——Yes, but every time the due date was not met, he used 
to come and see me because I was held responsible.

But at all times you looked to Mr Caratti to see to the payment?
——That is correct.

I tender those assessments, perhaps on the same basis as the 
previous document taken from the parnership file.

HURT J: Why do you want to tender these assessments? 10

MR MALCOLM: Perhaps it is not entirely necessary. We will not
tender them. We will put them back on the partnership 
file.
TO WITNESS ; Mr Zampatti, you recall in the partner- 

ship' action that evidence was given to the effect that 
the amount of the so-called -loan to W.A.Bulldozing Company 
from Caratti Holding Co. Pty. Limited was reflected in 
the current account of Mr. Caratti in the partnership?
——Yes.

And that various payments were made by Mr Caratti and debited to 20 
his current account in the partnership?——Without 
balance sheets or figures I just could not explain.

I just want to put to you that the amount of income tax in the sum 
of approximately $170,000,payable by the partners arising 
from .this tax investigation,was paid by Mr Caratti and 
debited to his current account in the partnership which 
in turn enlarged the loan from the holding company?-—If 
it is in the books, yes

I thought we agreed in the partnership action that that was what
was in the books?——I am not a book expert. 30

Do you agree with this, that the money which had to be paid to the 
commissioner for taxation came out of the holding company 
through W.A.Bulldozing Company?—-There was only one 
bank account. It was S.&N. Caratti the whole time so that 
whatever switch they made within the companies I would 
not know.

You give your address at 73 Great Eastern Highway, South Guildford?
——Correct.

Who owns that property?——I believe the holding company.

How long have you been residing in the property at 73 Great Eastern 40 
Highway, South Guildford?-—From approximately 1967.

When was it that you came to Perth from Mount Barker?——Late 1962.

Did you have a house in Mount Barker?——Yes, I built a new house 
in Mount Barker and lived in it eight months before I 
was asked to move to Perth.

Is it not the fact that you had some assistance from the business
in the construction of your house in Mount Barker?——Not One 
cent.

No materials, machines, labour?——None.
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MR MALCOLM: At all events, in late 1962 you sold the house in
Mount Barker and you came to Perth?——To suit Mr Caratti.

Did you then purchase a house at 292 Great Eastern Highway, Belmont? 
——279.

279 Great Eastern Highway, Belmont. When you moved to 73 Great Eastern 
Highway, what did you do with the other house at 279 Great 
Eastern Highway, Belmont?-—Rented it.

And between 1967 and June 1970 you were living at 73 Great Eastern 
Highway, rent free, were you not?——Correct.

In a house which belonged to the holding company?——Mr Caratti dfd 10 
not pay any rent on any of his houses.

Does he live in a house which belongs to the holding comp~any?——He 
used the money from S.& N. Caratti to buy it in the first 
place.

When the ownership of Cacatti Australia changed hands in June 1970 
and Landall took pver,_did you continue to live at the 
house at 73 Great Eastern Highway?——Yes.

And were you called upon to pay rent --—. ~
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MR MALCOLM (continuing) - - - rent?——No.

When were you first called upon to pay rent for the property at_-73. 
Great Eastern Highway?——By the receiver* in April 1971. -

April 1971?——YGS.

What was the rent you were paying him?---Twenty two dollars.

Twenty - -?—— - - two dollars.

Twenty two dollars per week?——Per week , yes.

And it is a fact that Caratti Holding Company once again became the 
owner of those premises in September 1971, is it not?—- 
Apparently, yes. ^Q

Well, it is the owner of the property today, is it not?——Not that 
I know of.

T beg your pardon?——I don r t know if they are. I haven't made any 
discovery on that.

Did not Landall tell you that the Holding Company had become the
owner of the property after the settlement in September of 
1971?——No.

Not at any time?—-I wrote to Landall regarding the rent on the work 
shop and the house for them to disclose the owner so I 
could make a deal with them and they wrote back and said 20 
that the owner wouldn't let himself be identified, and then 
I wrote back again and said : "Well would you ask Mr 
Caratti can I make a deal with him" and they wrote back 
saying : "Well, it appears that you know who owns the 
propertyhow, but he refused to - - he just appointed us 
a a agent to collect rent, that's all."

Did you, subsequent to September 1971 - early in 1972 have a discussion 
with Mr Caratti about rent for the house and the general 
bulldozing workshop pronerty at Koojan Avenue?---Yes.

And did you not tell him that you didn't consider you should have to 30 
pay rent for either of those properties because you were 
a shareholder in the holding company?——That's correct - 
until he bought the holding company to a satisfactory 
settlement which at the time we were trying to negotiate.

But you were telling him that it was not proper for him to ask rent
of these properties from you because you were a shareholder 
of the holding company?——He wasn't paying any rent for 
the workshop in Perth or the workshop in Mt Barker, the 
workshop in Esperance, the workshop in Merredin.

Yes, but after the collapse of Caratti Australia in 1971, Mr Caratti 40 
reactivated Caratti Consolidated Pty. Ltd as a business 
which was leasing premises fron the holding corpany?---Ar? I 
a shareholder in that?

Mo, but Caratti Holding Company beneficially owns the whole of the
shares in Caratti Consolidated, does it not?---I don't know 
the whole structure.

Well, it has been suggested to us that Caratti Holding Company - and I 
think it has been agreed between my learned friend, Mr 
Smith and me, that Caratti Holding Company now owns 
beneficially all of the shares in Caratti Consolidated Pty. Lt£
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MR SMITH: This is the ...?... (away from microphone). 

BURT J: I thought that Latec had something to do with it?

MR SMITH: As I understood it, and as the documents disclose, or. 
the second respondent's affidavit discloses, Latec and" 
the holding company jointly owned it and I understood 
myself yesterday (and I thought I so informed your Honour) 
that Latec's 50 per cent share was now held by Dolbar 
Investments and how it was held, I didn't know.

Apparently my learned friend is now telling 
me - or telling the court - -

BURT J: That is how it was explained to me I think, yesterday, Mr 
Malcolm, because it is apparent on this family tree that

MR MALCOLM: Your Honour, I am speaking of time subsequent to the 
30th of June 1970 - and really subsequent to September 
1971, whe'n there was the settlement v.'ith Landall and the 
agrejeme'nt dated the 3Oth of June 197O - the - -

BURT J: T-That's it all leading to when you got there? What is 
this line of cross-examination devoted to?

MR MALCOLM: T-Tell the point is, your Honour, that we had side tracked 
a little I think at the moment by a reference from Mr 
Zampatti to Caratti Colsolidated, but so far as the' 
Koojan Avenue property ancl the residence at Hreat Eastern 
Highv/ay are concerned, it is our contention that these are 
substantial material benefits which Mr Zampatti has had 
from the company and that so far as the Koojan Avenue 
property is concerned, he has been carrying on business on 
his own account through other companies in which he is the 
sole controller, since 1971 and the line of cross-examination 
is intended' to suggest that since September 1971 he has 
declined to pay rent to the - - -
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MR MALCOLM (Continuing): - - - rent to the holding company for
these properties based on an assertion made by him that 
as a shareholder he should not have to pay rent.

HURT J: All that will be provisionally established. What is -the 
point of it? I am considering whether a company should 
be wound up. One shareholder says to me in broad terms 
it is being pillaged by your client and your client is 
saying, "Well that may well be right, but the petitioner 
is doing his best to pillage it as well." That may 
merely fortify the decision that it is proper to wind 10 
it up. It is not a matter of one shareholder.doing it. 
both of them are doing it and, therefore, let us get 
it finished with.

MR MALCOLM: It is a question of the shareholders taking 'financial 
benefits out of the company in the way which suits 
them and not necessarily in the conventional way of 
accumulating profits and declaring dividends and paying 
tax on .'the profits and tax on the dividends.

BURT J: If J see that and see if this has become an established
way in which the company ia carrying on perhaps it 20 
ought to be wouNd up, because there is no justice.

MR MALCOLM: The questiofi in these proceedings is vhether it is
just and equitable as beteen thepetitioning shareholder 
and all the other shareholders of the company that 
the company should be wound up. If it be established 
that the affairs of the company are being conducted 
in a way which suits the shareholders in this par 
ticular context then as between them my submission 
would be that it would not be just and equitable 
to wind up the company. The complaint to which we 30 
are addressing ourselves is that he received no moneys, 
no financial benefit - - He has got nothing from the 
company.

BURT J: I can see the point of that. But where it leads to in 
the end is perhaps another matter. However, go on:

WITNESS: All I am trying to do, your Honour, is to try and get 
this company to come to some conclusion as quick as 
possible by zdfusing to pay the" rent because if I stay 
there and pay the rent as I did for the last 18 years 
I would still be working for Mr Caratti. 40

MR MALCOLM:
In other words, you have used the question of rent as one means to 

force Mr Caratti to buy your shares. That is what you 
want to do, do you not? You want to force Mr Caratti to 
buy-jour shares?-—I am not forcing him. I am asking him.

But that is the reason - the -reason why you are refusing to pay 
rent for these properties is in an attempt to persuade 
him to buy your shares?-—And I am still entitled to 
because he is not paying any rent on the other properties.

Do you remember an occasion in May 1972 when Mr Caratti asked you
whether you could carry out some repairs on a machine 50 
known as an 824 at your workshop property?——I carried 
out a lot of repairs - -

Answer the question please. Do you remember Mr Caratti asking you 
in May 1972 to carry out some repairs on a machine known 
as an 824?——Yes.
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MR MALCOLM: Was it not the fact that you refused to return that 
machine? —— It vlas the fact that it was removed from the 
premises while 1 was not there. I try to stop it from 
being removed ajid eventually was arrested.

But did you not say that you were not going to return the machine 
until something was done about your shares? —— That was 
a matter of payment. I repaired- several machines for 
Mr Caratti, not just the 824. There was two or three 
D7, two D9, and the 824 and 1 paid for the parts and 
everything else.

When you were setting up in business on your own account in
did you not make arrangements with Mr Caratti to hire 
a D7 bulldozer which had come" back to the holding 
company after the Landall settlement in September 1971? 
—— No.

Did you in October 1971 make arrangements with Mr Caratti for the 
use by your business of a D7 machine belonging to the 
holding company?- --No.

Did you in October 1971 make arrangement with Mr Caratti regarding
the use of a D7 bulldozer? —— No. 20

Between October 1971 and February 1972, did you have operating a 
D7 bulldozer? —— No.

I am instructed that between 27th October 1971 and the 16th March - - -
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A17 12.41

MR MALCOLM (continuing) - - - 1972, you were - throucrh Consolidated 
Bulldozing Pty. Ltd - using a D7E bulldozing machine which 
was the property of Caratti Holding Company Pty. Ltd?-—— 
Not a D7.

V.'ell, I am also instructed that in addition to the D7, you were using 
a D9G and that was between the 8th February 1972 and the 
20th August 1972?——Yes.

You admit to the use of that machine?——Yes.

And was not the rate of hire $50 per hour?——Ridiculous. It's not 
true.

What was the rate of hire?——It was a contract - a verbal contract 
that that machine would produce rubble (crushed rubble - 
which is limestone rubble) at the quarry of Balcatta and 
whatever 'it produced it would get 22 cents per cubic yard 
and a separate docket card kept for that purpose. 
That is true.

Have any payments been made on account of this verbal agreement that 
you refer to?——No.

If payments were to be made, were they not to be made to the holding
company?---No.

To whom were they to be made?-—To Caratti.

Did he not tell you that this was a holding company machine which had 
come back from the Landall settlement?—'-No, and you know 
why I haven't made any payment?

Perhaps you could tell his Honour?——Because the amount that that 
machine produced and the repairs that I have done to the 
D9 and the D7s and other truck^more than what the machine 
earned at the time.

(Could the correspondence between Mr Zampatti and Landall be produced, 
please. There was a complete file of correspondence at 
one stage).

TO WITNESS; Mr Zampatti, would you look at these two 
accounts from Landall Holdings Limited. They cover - - 
Perhaps you could look at this one first. It is addressed 
to you by Landall Holdings Limited, receiver and manager 
appointed, rental of house Great Eastern Highway, and 
inclusive of the monthly rent for December 1974 $95.00 
it is $ 3,752.OO?——That's correct.

Does that account correctly show the rent calculated at the rate of 
$95 a month for the house at Great Eastern Highway to 
December 1974?-—That's true - yes.

I will tender that, if your Honour pleases.

EXHIBIT EXHIBIT 32 .... Account from Landall
Holdings Limited receiver 
and.manager appointed re 
rent of Great Eastern 
Highwav premises.

MR MALCOLM: The rent has continued since December 1974 to accrue at 
$95 a month?——That's correct.
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MR MALCOLM: And none of that has been paid by you to either Landall 
(as agents for the holding company) or to the holding 
company itself?——No, except that I done quite a bit of 
repair to the house and paid myself for it.

VJould you look at this account from Landall Holdings Limited - - -

In the 
Supreme Court

Petitioner's 
Evidence

No. 13

B. Zampatti XXN

99



MR MALCOLM: (Continuing) - - - Holdings Ltd, receiver and
manager appointed dated 1st November 1974 covering 
rent from the 25th July to 31st October and rent 
for November 1974 at the monthly rate of $800, a 
total of $32,184.62. Do you identify that as an 
account which you received in respect of rental? 
——That is correct.

Does that correctly set out the amount of rental?-—Yes.

The rental on the Koojan Avenue property has continued to
accrue at $800 a month since November 1974?——That 10 
is correct.

No part of that amount has been paid by you either to Landall 
or to the holding company?——No.

I tender that, your Honour.

EXHIBIT EXHIBIT-33 .^.. Statement of rent
from Landall Holdings Ltd.

MR MALCOLM: I take it then that you dispute any liability to 
the holding company on account of the hire or use of 
plant or machinery of the holding company from October 
1971 to August of 1972?——Yes, I dispute it. 20

No liability to the holding company at all?——None.

BURT J: Did you have any of their machines during that period? 
Any holding company machines?-—Not that I can recall.

MR MALCOLM: Do you say that you have had no machines at all
from Mr Caratti, whether from the holding company or 
Caratti Consolidated or otherwise - no machines from 
Mr Caratti? Is that what you say?——I had the D9 with 
that arrangement.

Apart from the D9 the subject of this arrangement about Balcatta
that you spoke about do you deny that you have had any 30 
other machines?

BURT J: During that period.

MR MALCOLM: During that period?——Yes, I might have had another 
one. I'm not quite sure. I might have had another 
one.

Let us go back to June of 1971 when you decided to start out in 
business on your own account. What earthmoving 
machinery did you start out in business with?——One D9, 
four D7's that I bought from the - - one D9 I bought 
outside privately and mortgaged my house and everything 40 
else, my car and my personal guarantee to buy it and 
some machinery that I bought from the receiver of Caratti 
Australia.

Do you say that Mr Caratti gave you no assistance in acquiring 
machinery to start out in business in 1971?——None at 
all.

Did he not pay certain debts which were owing by you to Caratti 
Australia in 1971?——Not that I know of.
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MR MALCOLM: (Could exhibit PFl - No. 21 it is on the list - be 
produced, please? It is the copies of general ledger 
cards transactions between company and Zampatti.) 
TO WITNESS ; Perhaps while we are looking for that 
document, Mr Zampatti, is it not the fact that since 
July-August 1971 Consolidated Bulldozing Pty Ltd and 
General Bulldozing Co. Pty Ltd have been carrying on 
earthmoving and contracting business in direct 
competition with Caratti Consolidated Pty Ltd? —— No.

Had those companies - Consolidated Bulldozing and General 10 
Bulldozing - not been carrying on the earthmoving 
and contracting business since July-^August 1971? ——

Had they not competed for work with Caratti Consolidated Pty Ltd? 
—— Not that I know of.

Are the two companies not engaged in the same area of business - -
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MR MALCOLM (continu-ing) - - - business?——Completely different.

Was not Merredin one of the major areas in which Caratti Consolidated 
carried on business?---Yes.

And have you not opened your own branch for activities at Merredin?——No.

Have you not taken over a considerable number of former employees 
of Caratti Consolidated who had boon omployoos in tho 
various Caratti businesses for many years?---When?

Since August of 1971?——Possibly one mechanic.

Possibly one mechanic? What is his name?——Leno Marconi. 10

What about Mr Madison?—-He was employed by Caratti Australia and 
then by the receiver and when I started my new business 
he came with me. I didn't take him from Caratti 
Consolidated.

But had he not been employed by Caratti Consolidated prior to his 
employment by Caratti Australia?--—Yes.

And the same was the case for a number of other people, was it not?
——It is a free country. They all started with me at 
1st July 1971.

But that was a considerable advantage to you in establishing a 20 
business on your own account, was it not - to have these 
people who had been long-term employees in the Caratti 
business with you?——Because they were loyal to me - yes. 
They could have gone to Mr Caratti just as well if they 
were loyal to him.

I see. Has he not complained to you about poaching and pirating 
his employees?——I never touched one of his employees.

BURT J: You were about to look at the general ledger cards I think, 
Mr Malcolm.

MR MALCOLM: Yes. 30 
JO WITNESS; Mr Zampatti, I think you have had occasion to 
look at the originate of those ledger cards on inspection 
of documents in relation to this matter; that's the 
original ledger cards, photocopies of which are collected 
in that Exhibit PF1 which is No. 21 on the list?——Yes.

You have gone through those and have you read the affidavit of Mr
Peter Forbes which was sworn the 1st of May, which extracts
transactions which are shown on there.
(Perhaps that affidavit could be shown to the witness)

Mr Zampatti, could you turn up p.101 in the 40 
booklet of affidavits. If it is difficult for you to 
find that, there's the original affidavit.

(confers aside)

I amfeorry, I thought he had got the booklet back.
TO WITNESS; Would you look at p.5 of the affidavit. Do 
you see that what Mr Forbes is referring to - marked PF1 - 
is a bundle of copies of general ledger cards? 
(It appears, your Honour, from p. 100 of the booklet).

At the top of p.6 he sets out a summary of the
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transactions shown in the ledger cards? Do you dispute 
that the summary correctly reflects what is in the ledger 
cards? I am not asking you to say that what is in the 
ledger cards is correct, but whether the summary correctly 
reflects what is in the ledger cards? Have you had 
occasion to check out these ledger cards before today? 
——No.

MR MALCOLM: I see. Well, looking at those items which are listed 
there - of course the dividend of $585 - income tax has 
in fact been paid on that amount on your behalf, has 10 
it - - -
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MR MALCOLM (Continuing): - - - '.if. not?——Yes.

And we know that there were various payments made on behalf of
income tax. Do you dispute that the payments which are 
shown there as being made on account of income tax in 
1964, 1965, 1965, were in fact paid on your behalf?—— 
No.

Do you dispute any of the items in that summary?——Yes, from 1965 
onwards.

Apart from income tax /you have accepted that payments were made 
in respect of income tax?—That is correct.

But you dispute all the other items after 1965 of from 1965. 
Let us start with February 26, 1965, "Loan $2400". 
Do you dispute that?——I do, because I do not know what 
it is.

Do you say that you do not know what it is or do you say that you
did not receive the money?——I did not receive the money.

Nor was any payment made on your behalf?——Not that I know of.

In 1965 did you have/^>ank account at the Commonwealth Trading Bank?——Yes.

I suggest to you that on 26th February 1965 an amount of $1200 was 20 
paid into that bank account with the Commonwealth Trading 
Bank?——Possibly.

1200 pounds?——That is correct. That is the loan on the house, yes. 
I am not disputing that one.

So you admit that on 26th February 1965, you were lent $2400 which 
was a loan in relation to your house?-—That is correct.

There is an amount of $1902.60 on February 26thl965 shown as a 
further loan but in fact in the ledger card it relates 
toc.a payment to the Commissioner of Taxation. Do you not 
agree that on that date a sum which was then 951—pounds- 30 
6-shillings was paid to the Commissioner for Taxation 
on your behalf?——It would be the same sum after the 
1965 re-arrangement of tax after the new assessment,' 
would it not?

No. I am suggesting to you that it represented the tax on your
income as originally returned, being your share in the 
profits of W.A.Bulldozing Company and S. & M. Caratti?
-—I am not disputing any of the tax at all.

What I am suggesting to you is that the amount, the second amount
on February 26th, 1965,shown as a loan of $1902.60 40 
represented a payment on your behalf of income tax in 
respect of your share of profits from the W.A.Bulldozing 
Company?——I did not receive any profit.

I am not suggesting that you actually received the profit. I am only 
suggesting that you incurred a liability to pay tax.(Could 
Exhibit 15 in the partnership action be produced - extracts 
from taxation returns) Will you look at these documents, 
please Mr Zampatti. You recall that in the partnership 
action you were* (asked to produce extracts from your income 
tax returns?——Yes. 50

Are they the extracts which you thenproduced and which were tendered in 
evidence in the partnership action as exhibit 15? - - -
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MR MALCOLM: I think just to refresh your memory perhaps we
will go back to the partnership action at p.78 of the 
transcript. You have a copy of the transcript there? 
——Yes.

Will you go back to p.78 of the transcript and you will see at 
the top of the page there was a request from the 
defendant's solicitors (that is Mr Caratti's and 
the other defendant's solicitors) and your own 
solicitors provided extracts from your taxation 
returns for the years ended 30th June 1960 to 30th 10 
June 1971 inclusive. Do you remember that?—-Yes.

And you remember now that these returns were provided by your 
solicitors?——Yes.

The documents which you have before you (exhibit 15) are those 
documents, are they not?——Yes.

Was it not agreed for the purposes of the partnership action that 
you had certified each of the returns for the years 
ended 30th June 1960 to 30th June 1970 inclusive as 
being true and correct?——And I said then that some 
of the returns I had to sign them blank because I 20 
didn't even have any group certificate to go with 
them. It might not be on the same page but - -

Well it is on the same page. Perhaps I had better read it out. 
The documents, your Honour, went into evidence in 
these circumstances:

"Do you recognise those documents as 
being extracts from tax returns?——Yes 
they look like it.

30"They have been agreed, your Honour. I 
am just tendering them."

and exhibit 15 was tendered being extracts of taxation 
returns for B. Zampatti for years ended 30th June 
1960 to 30th June 1971.

He was then asked:
"Of course you signed the originals of all 
your tax returns, did you not, Mr Zampatti? 
—— Yes, sometimes prior to being filled.

"Sometimes prior to them being filled in? —— Yes.

"Can you identify the occasion on which you 
signed blank taxation returns? —— No, I couldn't. 40

"On how many occasions? —— Once or twice, I think.

"When was the most recent occasion on which you 
signed a blank taxation return? —— Oh, early 
in the sixties. 1959, 1960 or 1961. Thereabouts.

The last question on that page:

"Do I understand that you acknowledge that
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you signed the declaration required of you 
on the face of each of the income tax returns 
that the information contained in it was true 
and correct in every particular?——If you put 
it that way, yes."

There was in fact a letter from your 
solicitors which confirmed that it was agreed that 
that was the case for the purposes of the partnership 
action. I ask you whether you now agree that the documents 
before you are extracts from your taxation returns which 10 
you certified as being true and correct?——Yes, these are 
the documents but as you can see from the 30th June 1966 
it had to be put in "please adjust".

MR MALCOLM: That was on account of your share in W.A. Bulldozing 
Co. Was it not that "please adjust" was on account of 
the share in W.A. Bulldozing Co?——Because we didn't 
have any document to fill it in with.

THat was for the year ended 30th June 1966?——Yes.

But apart from whatever qualifications were contained in the
returns themselves are they not extracts from your 20
taxation returns, which taxation returns you agree
you certified as being correct? - whatever qualifications
might have been contained inside the document about
adjustments?——You look here - 1968 - there is no
income, nothing at all to be adjusted.

BURT J: We will follow this further after lunch, Mr Malcolm.

LUNCHEON ADJOURNMENT
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UPON RESUMPTION;

MR SMITH: My learned friend was concerned as to possible
confusion arising out of the evidence of this witness 
as to the sequence of events in 1961 and was minded 
to call the secretary of the company to formally prove 
under the Companies Act the minutes which are in fact 
in evidence as exhibits to the second respondent's 
affidavit and were proved in accordance and given the 
force of whatever s.148 gives to them that they shall be 
evidence of what they say and it simply says:

"Where any minute so entered purports 10 
to be signed as provided in sub-s.(1) 
of this section is evidence of the 
proceedings to which it relates 
effectively until the contrary is 
proved."

We have no desire to put him to the bother of 
calling the secretary to give whatever formal proof is 
necessary for that section to take effect. He also 
wished to call through the secretary evidence of the 
allotment, the signing of applications by all share-holders 20 
for the shares including the petitioner and the posting 
of the share certificates to the second respondent who 
held them on behalf of all shareholders. We are prepared 
to concede those documents without formally calling the 
secretary.

BURT J: Where are the documents? Are they in?

MR SMITH: I think my learned friend is about to put them in.

BURT J: Do you have them, Mr Malcolm?

MR MALCOLM: Yes, your Honour. The first three documents which
my learned friend referred to are 14, 15 and 16, 30
the exhibits SC2, SC3 and SC4. They are the relevant
minutes but I now formally tender a bundle of documents
which comprises four forms of application for shares
dated 22nd August 1961, a carbon copy of an amended
return of allotment in relation to the shares allotted
to Mr Caratti, Mrs Caratti and Mr Zampatti that amended
return being dated 31st August 1961 and a letter from
A.B.Pearce & Co. signed by Mr F. A. Hume,the then
secretary of the company l da ted 27th September 1961
which forwarded all the share certificates and reported 40
that the necessary returns of allotment had been lodged
at the Companies Office.

BURT J: Within that bundle is there the letter which I think 
I have marked exhibit 31?

MR MALCOLM: That is the application by Mr Zampatti? 

BURT J: Yes.

MR MALCOLM: That was included on the file from which these 
documents have been extracted.

BURT J: It may be better then to add that letter to that bundle
and I will mark the whole bundle exhibit 31. 50
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MR MALCOLM: That would be convenient, your Honour. I formally 
tender those additional documents, sir f as part of 
exhibit 31.

BUET J: The allotment then was made but what is the date of it, 
Mr Malcolm? Is it an agreed date that the shares were 
in fact allotted on this date in August?

MR MALCOLM: 22nd August 1961 being the date of the resolution
allotting the shares is I now understand an agreed date.

MR SMITH: The date appears in the share register and the
petitioner is in no position to challenge that as the 
date of allotment.

MR MALCOLM: You will notice, your Honour, on the form of amended 
return of allotment the date recited at the top of the 
form as the date of the allotment is 22nd August 1961.

BURT J: I am just wondering how I reconcile this with para.5 
of the petition,and with the amended return.

MR SMITH: Perhaps I should clarify what the situation is at least 
as the petitioner understands it; that we are agreeing 
to those documents going in without the necessity of 
calling the secretary of the company and we agree that 
the share register shows the allotment of the shares 
on 22nd August without cluttering the record with that 
and we are also prepared to agree to the letter 
which I do not think has been specifically mentioned 
by my learned friend going in as if proved by the 
writer of it, Mr Hume.

10

20

The petitioner of course says 
remember receiving that letter - - -

"I don't
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MR SMITH (continuing) - - - letter. All we are really trying to 
do is shorten the time of calling another witness to 
just get those documents into evidence. As to. what 
the effect of them is on allegations in the petition, I 
suppose may well be the subject of debate at some later 
point of time.

BURT J: You see the difficulty I am having, Mr Malcolm. There are 
applications here by Sergio Caratti for 3375 shares, . 
also for his wife there's a like number, and an application 
by John for a like number, and Alan for a like number, so 10 
those applications were - - and they have got share numbers 
allotted to them.

9 ?
.." You have 13500 shares, and four shareholders.

° Then it is followed by an amended return, which shows Sergio
on tape) caratti as holding 10,125 shares.

MR MALCOLM: Yes, the application was made by Caratti as trustee for 
John Caratti and as trustee for Alan Rruce Caratti.

HURT J: Well, the company wouldn't be worried about that, would they?
You don't have a trust - -

MR MALCOLM: Not so far as the register is concerned, but they would 20 
accept the application from him. It would be irrelevant to 
them that he had disclosed that he held the shares as 
trustee.

BURT J: Yes, but the applications are not from him. The applications 
are from the individuals.

MR MALCOLM: Well, he signed as trustee and the resolution of allotment 
which is the other document Exhibit 16 SC4, deals with 
those applications and deals with the applications in the 
name of John Caratti and Alan Bruce Caratti as applications 
by Sergio Caratti and have allotted the shares accordingly. 30

BURT J: And then I look at the amended return, do I, of the 22nd of 
August, which purports to be an accurate statement of how 
the register then stood?

MR MALCOLM: Yes; and it does conform to'the register.

BURT J: Well if it does, it is rather unfortunate from your client's 
point of view, isn't it, because his governor director's 
share has disappeared? That is if it is an accurate state 
ment of the register it has.

MR MALCOLM: No, because that was a return of allotment and - -

BURT J: No, that is why I asked you; it doesn't purport to be an 40 
accurate statement of how the register then stands.

MR MALCOLM: Insofar as the shares allotted on that date were concerned. 

BURT J: Yes, as to that allotment.

MR MALCOLM: As to that allotment, but it has already been - - It is 
common ground that the two subscriber'sshares : one was 
subscribed for by Sergio Caratti, one by Edwardes and the 
one subscribed for by Sergio Caratti and allotted in July 
1960, is entered in the register as the life governor's 
share.
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BURT J: Yes;

MR MALCOLM: That, I think, is the reconciliation between them, your 
Honour. The two shares had been issued prior to the 
allotment in August of 1961. One of those was- a life 
governor's share, the other one is the other subscriber's 
share allotted to Mr Edwardes and the balance of the shares 
which make up fifteen thousand were allotted on the 22nd 
of August T giving a total issued capital of 15,OO2 shares 
of which Ho. 1 is the life governor's share.

BURT J: Yes. This is an amended return. There is presumably an 10 
earlier one that was wrong?

MR MALCOLM: Yes, there was an earlier return which was wrong which 
showed G,750 shares allotted to .Mr Caratti, 6,75O to Mrs 
Caratti and 1500 to Mr Zampatti. That is also dated the 
31st August 1961 and it seems that no sooner had it been 
put in, somebody noticed it was wrong and put in an 
amended return.

BURT J: Well that is pre-dating it. You say it is dated the 31st 
August?

MR MALCOLM: 1961. 20 

BURT J: Well this is dated the 22nd.

MR MALCOLM: The reference to the 22nd August I think is at the top 
of the document recording the date of the allotment.

BURT J: Yes, I see what you mean.

MR MALCOLM: The date of the document itself"is the 31st of August.

What is entered in the return of allotment is 
reflected in allotments on the 22nd of August - - -
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MR MALCOLM (Continuing): - - - 1971 in the register of members. 

BURT J: Thank you.

MR MALCOLM: The only other document, your Honour, was the document 
which was Exhibit 13 in the partnershipi.actibn, a letter 
dated 17th August 1971 from A. B. Pearce & Co. to the 
petitioner, forwarding the application for shares. I under 
stand from my learned friend that that letter may be 
tendered without formal proof as if it has been identified 
by the secretary of the company as a letter written 'by him, 
and he having done that on a previous occasion. 10

BURT J: And attach it to this exhibit? They all relate to the 
same transaction.

MR MALCOLM: They all relate to the same transaction. 

BURT J: I will allow it simply on that basis. 

MR SMITH: Thank you sir.

BURT J: Perhaps we will provide a photocopy of that to keep the 
other file intact.

BURT J: Yes, thank you.

MR MALCOLM (TO WITNESS); Mr Zampatti, just before the luncheon
adjournment, we were looking at page 6 of Mr Forbes 1 20 
affidavit which was sworn 1st May 1975. It is a separate 
document if you have it there, and ledger cards, copies 
of ledger cards which were referred to in that affidavit. 
I think you will recall that you accepted the payments 
referred to there as being on account of income tax as 
having been made on your behalf?-—Yes.

You also accepted that the amount on 26th February 1965 as a loan 
of $1902.60 represented income tax which had been paid 
on your behalf. I want to move now to the item, December 
1965 which refers to a loan of $600?——Yes. 30

Do you agree that you received that amount in December 1965?——I 
do not think so. I do not know that I have.

Do you deny that you received that amount in December 1965?——Until 
it.is proven to me that it has/1 do deny it, yes.

You have had access to these ledger cards and records and the balance 
sheets and financial statements and so forth, have you 
not?——Yes.

Prior to these proceedings you have never queried any of these 
amounts?——Not through the ledger cards, no.

What about the item, August 1966 loan of $100?——It seems strange 40 
but it is there. I have got no reason to know why it 
is there.

I am instructed that that represented a cheque made out to cash
and paid to you on account of incidental sin August 1966? 
——I find it very hard to believe.

Do you deny : it?——Made out in cash to pay for incidentals? 

Yes?——I would deny it, yes.
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MR MALCOLM: Let us look at June 1971. There is a notation there, 
"June 1971, hire of plant, dozing C.P. block $3208" and it 
says "By bulldozing 1967 up to September 1969. I am instructed 
that the C.P. block referred to - - -
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MR MALCOLM (Continuing): - - - to is your conditional purchase 
land at Ongerup?——Yes.

You do have conditional purchase land at Ongerup, do you not?
——That is correct. That is right.

That was the land which you applied to the Lands Department for 
in 1961 - -?——That's correct.

- - and took up and have developed and farmed every since?—-All 
that was done was a small amount of chaining and one' 
dam put down and it's almost gone back to bush. The 
$3,208 would be far in excess of cost of such clearing. 10

There is an entry, Mr Zampatti, in the journal of the company
for 30th June 1971 which covers a number of items being 
charges raised through the holding company from. 
Caratti Bulldozing 1967. Was it not the fact that 
Caratti Bulldozing 1967 was, prior to 30th June 1971, 
carrying out from time to time farm clearing and 
development work on the farming properties of the 
holding company?——Of the holding company?

Of the holding company?——Yes.

Did they not also carry out farm clearing and development work on 20 
your CP block at Ongerup?——Yes.

On the same day as an entry was made which raised an amount of
$3,208 charged to you"to improvement farming properties" 
being adjusted entry, amount not relating to the company. 
There is an entry in relation to the Beacon Farm, 
"improvements to farming property $21,243.35 charge 
accepted by the holding company". The charges which have 
been raised against the holding company are amounts which 
subsequently find their way into the - - in relation to 
reductions to the debenture between Caratti Consolidated 30 
and the holding company as do the charges raised against 
you personally?——Yes.

Do I understand that you are asserting that these charges were raised
against the holding company and farms of the other companies, 
but you reject the charges which are raised against you?
——All I am saying is that the $3,208 is far in excess 
than what the work was done on my property.

I see. You do not dispute the fact that the charge was raised along 
with similar charges raised against the other farms?—-No.

Turn to the entry in Mr Forbes affidavit - the note in Mr Ford's 40 
affidavit, September 1st 1971 ."To amounts paid on 
settlement with Landall Holdings, due by B. Zampatti1?——Yes.

My instructions are that these amounts here - general bulldozing 
$1,000; Mount Barker $600; Caratti Australia $343 
represented amounts which were owing by you to Caratti 
Australia or Landall. Let us take the reference to 
Mount Barker $600 first?——Yes.

Do you agree that in September 1971 you were indebted to Caratti 
Australia in the sum of $600 for the sinking of a dam 
on your property at Ongerup?—-I do.

I think that is the $600 referred to in the invoice attached to your 
affidavit - - -
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MR MALCOLM: (Continuing) - - - affidavit sworn in these
proceedings dated 23rd June 1975 as exhibit Y to 
the affidavit and which is exhibit No.6 in these 
proceedings. Is that the same document?——The 
$600 is correct.

For dam sinking on your property?——Yes.

When was that work carried out?——I think it was done by Mt 
Barker in 1971 - or it must have been 1970.

Late 1970 or early 1971?——Yes.

It was after Caratti Australia had come into the picture and 10 
was operating the business?——That's right.

I suggest to you that you never paid that amount yourself?——No.

It was paid on your behalf at the settlement which took place
between Caratti Holding Co., Landall and the receiver 
on 15th September 1971?——That's right.

And that the same applies to the other amounts there - the
reference to General Bulldozing $1,000, that was an
account owing by General Bulldozing Co.(which was by
that time your business)to Caratti Australia?——I
fail to see why. I don't know why. ^0

I am instructed that it related to amounts which were owed by 
that company pursuant to arrangements which you had 
made concerning plant and equipment with the receiver 
of Caratti Australia?——The receiver and I did all 
the transactions directly. We didn't have to go 
through Caratti to do that.

Would you look at this document which is a deed of settlement 
dated 1st September 1971 between Landall Holdings 
Ltd, Sergio Caratti, Caratti Holding Co. Pty Ltd 
and others and I have marked the page in the schedule 30 
toward the end of the document? Now Mr Zampatti I 
am instructed this is a schedule prepared by or on 
behalf of the receiver and manager of Caratti Australia 
setting out debtors' accounts in your name?-—Yes, I 
can see that but I still don't know what it is for.

Do you deny that these amounts were owing by you or your business, 
General Bulldozing Co. to Caratti Australia?-—I would 
have to because I haven't got any document to say that 
I owe this money.

Mr Zampatti, we heard quite a lot yesterday about the various 40 
loan accounts including a loan account in the name of 
W.A. Bulldozing Co. and there are a number of matters 
which are referred to in the loan account ledger card 
of W.A. Bulldozing Co. forming part of the records of 
the holding company and one of the debit items in that 
loan account is a debit item dated 30th June 1970 
referring to Journal 312 in the company's journal 
which refers to "work done for B. Zampatti $5,708". 
I am instructed that that is in relation to work done 
on your property at Ongerup in the year ended 30th June 5( 
1970?——All you have to do is go down and have a look at it - - -
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WITNESS (Continuing): - - at it. All that was ever done on the 
property was 1300 acresof chaining.

MR MALCOLM: There is a journal entry made on 30th June 1970 in the 
company's journal which reads: "L2 loan account, W.A.. 
Bulldozing Company"and the debit is $5708 and there.is 
a credit to "L9 Caratti Debenture $5708". and it says 
"Being work done for B. Zampatti by 1967 company trans 
ferred to W.A. Bulldozing Company"?——When was that 
work done?

Prior to June 30th 1970?——In addition to this. 10

Yes?——I deny it.

You deny the work was done?——Yes.

You do not deny the charge/braised?——I did not know that it was raised.

And that it was raised in the same way as charges raised against
the other companies in relation to work done by Caratti
Bulldozing 1967, for them?

MR SMITH: With respect, sir, the witness could not answer that 
question.

BURT J: No, he cannot.

MR MALCOLM: I am about to embark on an.other aspect. I did hand 20 
a bundle of correspondence to my learned friend some 
time ago which relates to the account.

The documents I refer to are a bundle of 
correspondence which passed between Mr Zampatti's ac 
countants and A.B.Pearce & Co.;subsequently between 
Mr Zampatti's solicitors and the solicitors for the 
company,Mr Caratti, relating to the company accounts. 
They are all documents which have been discovered and 
which I understand there is no question as to their 
authenticity. 30

bundle of
MR SMITH: I do not know what degree of relevance a whole/correspondence 

has, but I have no objection to it going in.

MR MALCOLM: The point about it is, sir, that it indicatesuthe 
first time that a request was made for balance sheets 
and accounts of the company. It records when they were 
received, the terms under which they were received and 
so on. I thought it would, perhaps, short-circuit matters 
if one simply put them in as a bundle/rather than seek 
through cross-examination to establish dates times and 
places. 40

BURT J: What do they establish? It is all right putting in bundles.

MR MALCOLM: They establish this: at least from 15th May 1973 the 
petitioner and his advisers have been in possession of 
the accounts for the year ended 30th June 1971; from 
22nd May 1973 they have been in possession of the accounts 
from 30th June 1961 to 30th June 1970, except for the 
year_s 62, 65 and 66 which were supplied subsequently that 
year. At that time they being not available on account 
of the death of Mr. A. B. Pearce. Fnom that point of time 
to the issue of the petition there has been no communication 59 
about any matter disclosed in the accounts.
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BURT J: If that is what the bundle discloses it will be on the 
transcript. Is ntot that enough?

MR SMITH: If my learned friend would add, for the purposes of 
the transcript, as the bundle of correspondence 
discloses, that it took two years and a writ to get 
any accounts at all.

MR MALCOLM: The purpose of my seeking to put in the bundle is 
that it gi«s through the correspondence a story 
that might take an hour to tell.

BURT J: I know, It may take a couple of hours to read, too. 10 
Nevertheless, I will take it as exhibit 34.

EXHIBIT EXHIBIT 34 .... Bundle of correspondence
described on previous page 
relating to the obtaining 
of company accounts.
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MR MALCOLM ; Mr Zampatti, it is a fact is it not that since you 
obtained copies of the company accounts, you have also 
had available to you the services of professional 
accountants to advise you regarding the contents of 
those accounts?-—Yes.

Is it not also a fact that since you obtained these accounts you 
have not raised any question about the contents of the 
accounts to the secretary of the holding company, or 
Mr Caratti, at any time prior to the issue of the petition 
in these proceedings?——(no audible response). 10

You have not asked the secretary of the company or Mr Caratti any 
question about the accounts which were supplied to you 
prior to the issue of your petition?——Well, v/e were 
having the whole partnership dealt with and all this 
bundle came forward with the partnership action.

The partnership action was heard in October/November 1974 and the 
accounts for every year to the 30th June 197O, so far 
as the company was concerned, and 1971, were made available 
to you (the bulk of them) in May of 1973. Is it not the 
fact that prior to the issue of your petition neither you 20 
nor anyone on your behalf has raised with Mr Caratti or 
with the secretary of the company or anyone else represent 
ing the company, any question, complaint or query, 
regarding any of the accounts of the company?——They 
weren't complete so there was hardly - -

Insofar as they were complete, do you agree-with what I have just
said - that it was the case?——Well, it is hard for me to 
agree because - -

Let's take it bit by bit. You never asked Mr Caratti or the secretary
of the company or anyone else connected with the company 30 
any question regarding the accounts after they had been 
received by you, did you?——Not personally, no.

And did you instruct anyone on your behalf to ask any questions or 
raise any complaints or queries concerning the accounts, 
after you had received them?—-No.

And in fact prior to June 1971 when you asked O.L. Haines & Co. to
write to Mr Pearce for copies of the accounts, you had not 
yourself at any time since you became a shareholder, asked 
to see any of the accounts of the company?—— I didn't know 
what they meant. 40

Whether you knew what they meant or not, isn't it a fact that you did 
not at any time prior to June 1971, ask to see any of the 
accounts of the company?——I asked the secretary, I asked 
Caratti, how the company was going.

Yes, you asked people how the company was going in a general sense, 
but you did not ask to see any accounts?——Well, to me to 
ask how the company was going is, I understood it, as to 
ask almost for an account.

Well, if you ask somebody how is the company going, what was the answer
you got?——Going very well. What are you worrying about? 50
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MR MALCOLMr Were you satisfied with that form of. answer?——Well, I 
could see that we were buying farm, we were developing, 
we were going forward at all times. I would have had to 
be satisfied.

One. of the complaints (I understand it has been a complaint) which 
you make in your/jetition is that you did not attend any 
meetings of the company and you didn't receive any notices 
of meetings of the company?——That's correct.

Prior to the issue of the petition, did you ever complain to anyone
connected with the comnnny that you hadn't received 10
notices of meetings, or hadn't attended any meetings of
the company?——Well, knowing the company as it is now,
I believe it is up to the secretary of the company to
advise the member of the company to attend meetings, is
it not?

But that's not the answer to my question, Mr Zampatti, which is
simply this: Did you at any time prior to the issue of
the petition, make a complaint to anyone connected with
the company, that you hadn't attended meetings and hadn't
been invited to attend meetings?——No, because I didn't 20
know any better.

Is it not the fact that you were quite satisfied with the arrangement 
that you had with Mr Caratti whereby you shared the day-to 
day running of the business of the company?—-To me it was 
a partnership and a family company and everything was 
going along real well and I was assured by Mr Kitson 
that everything was going well when we sold to Latec and 
there was dealing getting done to becoming public so 
everybody could get their shares out and their money and I 
was quite satisfied with those events; yes. 30

You were quite satisfied with the way in which the affairs of the 
company were being conducted - - -
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MR MALCOLM: (Continuing) - - - conducted until the receiver
and manager of Caratti Australia told you that your 
employment had to be terminated. Is not that, the 
position?——No. I was dissatisfied as from straight 
after the Landall sale was made.

You were dissatisfied as from straight after the Landall sale 
was made. That would be June 1970, would it not?
——I am not sure of the exact date; no.

I think the rest of us know that the Landall sale was made in
June of 1970 and I think the evidence is that the 10 
discussion at Mr Caratti's house with Mr Kitson took 
place in May of 1970?——Yes.

You say that you became dissatisfied after the sale of Landall. 
Did you complain to anyone? Did you raise your 
dissatisfaction with anyone?——Yes, I rang you once 
and asked you, "Now that the sale has gone through 
would it be proper if when the money is coming through 
from Landall could the 10 per cent be paid down to 
me and be bought out?" and your answer was that you 
would talk to your client, Mr Caratti, and see what 20 
his feeling was.

Yes but you were not complaining about anything then, were you?
——No, I was asking if the money was coming through 
from Landall as a shareholder.

That was shortly after the sale took place, was it not?——Yes.

And we all know that early in 1971 Landall commenced litigation 
against Mr Caratti and Caratti Consolidated -Pty Ltd. 
Do you recall that?——Yes.

Those proceedings were the proceedings ultimately settled by
the deed of settlement dated 1st September 1971 to 30
which I referred some time ago.- Prom early 1971
until 15th September 1971 were you not aware that
detailed and complex negotiations with Landall were
being carried on with a viev; to the settlement of
the litigation?——Yes.

Were you not informed by Mr Caratti during that time that nothing 
could be worked out regarding the state of affairs of 
the company until the Landall settlement had been 
negotiated and implemented?——Yes.

I put it to you again that apart from this particular conversation 40 
which you referred to did you - - Not apart from it. 
I put it to you again: Did you prior to the issue of 
this petition raise with Mr Caratti or anyone connected 
with the company any complaint about the conduct of the 
affairs of the company?——Many times to Mr Caratti himself.

What kind of complaints?——In 1964 when I explained to you that 
we spent hours under the tree in Fauntleroy Avenue; 
in 1967 again and he always assured me that we were 
going very nicely, that we were expanding, we buying farms, 
we buying bulldozers. 50

These were general discussions about the general financial state
of affairs and success or wellbeing of the company, were 
they not?——That-was my ability of general discussion of the 
company.
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Mi, iu\LLUi,H: ,ou had long discussions about the state ol a 
of the company?——Yes.

Mr Zampatti, I suppose you recall the Full Court giving judgment 
in the matter of the appeals against the injunctions 
concerning the transfer of your shares to Mr Caratti?——Ye

I think it was Monday 19th May, was it not, that the Full Court 
gave its decision?——If you say so, yes.

On the 20th May you issued another writ - - -

MR MALCOLM (Continuing): - - - writ - you caused another writ
to be issued against Mr Caratti---Correct. 10

Irr action 5581 of 1975?——Correct.

Those proceedings seek an injunction restraining Mr Caratti from 
taking any further steps under article 32 of the 
Articles of Association, unless he consents to judgment 
for an amount equivalent to 10 per cent of the net value 
of the assets of the company. Is that the claim that 
you make in the proceedings commencing by the writ 
issued on 20th May 1975?——I believe that is what It 
means, yes.

In other words, you are saying that Mr Caratti can have your shares 20 
if he pays you an amount equal to 10 per cent of the net 
value of the assets of the company? That is the relief 
that you seek in those proceedings?——Yes.

You would be quite satisfied if,as a result of this new action you 
have commenced, you were successful in obtaining that 
relief, would you?—-If that's what the relief asks for, 
yes.
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B. Zampatti
Re-Examination

RE-EXAMINED BY MR PULLIN;

MR PULLIN: Could you run through quickly the history of your
occupation of the premises at Koojan Avenue - who you 
first made the arrangements with?——With the receiver/ 
manager of Caratti Australia.

Right. What was the first business that you established and ran 
from Koojan Avenue?——Crushing limestone rubble for the. 
Balcatta company.

Was this with Consolidated Bulldozing, was it?——No, for myself only.

After that?——After that I thought that Caratti come to an agreement 
that all the plant was - - it was coming through Landall 10 
as a part payment who would transfer it to a new company

/is called Consolidated Bulldozing and that /the reason I 
formed that company.

Were any shares issued to John Caratti - you mentioned him?——Yes.

Why did you stop trading as Consolidated Bulldozing?——Because none 
/the of those promises come to any effect - - al]/ plant that

come from the settlement with Landall went to Caratti
and stayed there.

Did John Caratti pay for his shares?——No. 20

What happened to that company in the end?——At the moment it's 
ready to be liquidated.

How did you then carry on business?——With/new company called General 
Bulldozing Company Pty Ltd.

Where did you get the machines from to run your business?——I bought 
the first D9 from a finance company by giving personal 
guarantee and mortgageclmy house and my property, and some 
other plant I bought from the receiver/manager.
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MR PULLIN: You were asked about a machine which was said to 
have been leased to you or given to you - I am not 
quite sure - a D9 in which you entered into an 
arrangement with Caratti. Do you remember that?—-Yes.

You gave an explanation and said that - - could you just explain 
what the arrangement was once again with Caratti? 
—-The arrangement was that whatever that machine 
produced in the quarry I would give him 22 cents per 
cubic yard off figures given to me by Balcatta that 
the machine produced. 10

Less any deductions I think?——Less deduction of fuel, wages, 
repairs.

Could you have a look at these documents? They are copy documents. 
What are they?——-They are invoices to Caratti charging 
the difference between what the machine .produced and 
the repairs that are done to some of his machines that 
I had in the workshop.

I think the top document is a summary of the various invoices? 
In any event it is a summary of what is finally the 
position between yourself and Caratti?——Thats correct. 20

I tender that bundle of documents - - -

In the 
Supreme Court

Petitioner's 
Evidence

No. 13
B. Zampatti RXN

122



MR PULLIN: (Continuing) - - - bundle of documents. 

BUKT J: Yes, Mr Malcolm?

MR MALCOLM: I have not had the chance of seeing this document ', sir, 
and I am instructed that it has not been discovered.

BURT J: I am not sure now why you are tendering it or what it 
relates to. I remember the cross-examination but did 
the cross-examination really only go to credit?

MR PULLIN: I understood the cross-exmination to be directed to 
the benefit that Mr Zampatti is said to have received 
from Mr Caratti. 10

BURT J: Caratti personally?

MR PULLIN: Just using the word "Caratti" and I understand it 
to be Caratti or any of his companies. Of course it 
has been established that so far as the premises are 
concerned there is a debt owing by Mr Zampatti or his 
companies for a large sum of money and it was attempted 
through cross-examination to show that he had received 
benefit through the use of this bulldozer. This is to 
explain it in sequence.

BURT J: I do not think it is mentioned anywhere in the affidavits, 20 
is it?

MR PULLIN: No, sir. That is why the documents were not discovered 
of course. It was only raised on cross-examination.

BURT J: I do not know that it is really worth pursuing any more. 
It was put to him that he hired a bulldozer and he said 
"Well, it was a hire in a sense pursuant to a particular 
arrangement." He was asked to pay 22 cents a cubic yard 
but the outgoings on the machine really swallowed up the 
yardage and that's that.

MR PULLIN: The result is, I think, that Caratti in fact is indebted 30 
to Mr Zampatti rather than the other way round as a result 
of that machine - the use of that machine.

BURT J: I do not feel strong enough to follow that sort of an issue 
to its final destination.

MR PULLIN: I agree, sir.

BURT J: The evidence is uncontradicted so far. You may tender 
it later if it is opened up again.

MR PULLIN: You were asked questions related to the acquisition or 
the various farms and you were told by Mr Caratti that 
everything was going well, you were acquiring farms and 40 
the business was going well.

So far as the acquisition of the farms is 
concerned were you ever involved in the inspection of 
properties before they were purchased?——Always.

What about the Chapman Valley property? Were you involved in any 
way with regard to_that?——Yes, we went up with an 
aeroplane to inspe"ct the property before it was bought
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and we had a good look around. We came back and 
discussed it and eventually bought it, as far as I 
thought, as a family company farm.

MR PULLIN: What about Bullfinch? Were you consulted with 
regard to that - -

BURT J: That is on the Chapman, is it, Mr Zampatti? It is on the 
Chapman River, is it?——It is out of Yuna - about 22 
mile out of Yuna so I am not sure if it is the Chapman 
River or not.

It is a very skinny little river by the time it gets to Yuna? 10 
——There is a river alongside. I am not sure if it 
is called Chapman River. It is called Chapman Valley.

How many acres in that property approximately?——25 or 28 or 
thereabouts, thousand.

What about Bullfinch? Were you consulted with regard to the 
acquisition of that property?——Yes, we went up to 
Bullfinch to have a look at a lease farm which we 
bought and the lease was only for three years. In 
the meantime while the lease was expiring the whole 
farm was developed; the Lands Department took it all 20 
back because the lease expired and paid Caratti the 
money for the improvements.

Was this some other property at Bullfinch?——That is an early 
part of Bullfinch.

As far as work which was carried out on these various farms
and the machines used in developing them, where were
these machines repaired?——Always at the workshop of
the bulldozing company at 517 Great Eastern Highway.
All machinery, tractors, trucks, everything, was always
repaired there and wages paid from that office. It 30
has alv/ays been one bank account.

What about the other properties - the Freehold property (that 
is Caratti Freehold Pty Ltd) and the farms owned by 
the other companies which have been referred to?—— 
Referring to Kent River was the first one that we bought. 
We bought it in Mt Barker about 1961. I arranged for 
the sale of the timber for $4,000. I did all the 
clearing because I was at the branch at the time and 
the branch manager and that was about 5,000 acres of 
real heavy type clearing. All the fencing was done 40 
from Mt Barker and paid through the Mt Barker office. 
I arranged to build a house on it and a shed, paid 
from the Mt Barker office. I went to an auction sale 
and bought another property called Olsen's property 
and the same thing happened there. We developed all 
that and paid through the Mt Barker office.

I bought another farm called Milson for 
500 pounds.

Alright. In a general sense you worked - - what about the
Caratti Freeholds property - - - 50
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MR PULLIN (continuing) - - - property - was that a farm?——I don't 
know what Caratti Freehold is.

Alright, we will just leave it at the Bullfinch, the Chapman Valley 
and the Kent River farms and explain generally the 
development work that was done and your involvement in 
the acquisition. When did you first learn that you 
didn't have any interest or any shares in the farms?—— 
I think I first learned from Mike Holding.

And who is Mr Golding?——My accountant for General Bulldozing Company.

Yes, and when did you learn that?——When I first went to him about 10 
early 1970, I believe.

Early 1970? Since 197O anyway?——Since 1970.

Just referring on to youi/lnvolvement once again with the running of 
the company, you remember the Landall transaction, were 
you consulted with respect to that? The Landall 
transaction?——Yes, I was consulted through Mr Kitson when 
he called a meeting and even the same day that the deal 
was made and signed, Mr Caratti rang me from Sydney to 
explain, to make sure that I was completely happy with the 
sale and I said : "Yes, I'm happy." 20

So far as the settlement was concerned, were you involved in any way 
with the preparation of the settlement deed which has been 
shown to you?——No.

So far as your farm is concerned at Ongerup, can you estimate the 
value of work that was carried out on that property, 
excluding the dam?——Well, from experience around that area, 
there was roughly 1,30O acres done and it is light land. 
When you chain it it usually runs out to a dollar an acre 
and about 300 acres had been ploughed, which you could call 
it three dollars an acre, and that is roughly the value of 30 
the improvements done on the land.

When was that done?——Well, the first initial chaining was done back 
in 1962 and the dam was done when Landall took over.

Moving on to your tax returns, who used-to prepare your taxation
returns?——Well, for the first few years, Mr A.B. Pearce 
did.

When did O.L. Haines start acting on your behalf?——Well, about 197O 
because I was three years behind filling in my return 
because I didn'£ have any group certificate and I went 
to Mr Edwardes new office (Ted Edwardes was a partner - ^Q 
originally - of A.B. Pearce) and he refused to do it because 
there was too much involved in it with Caratti.

Alright, so you retained O.L.Haines and they prepared taxation returns 
for the years before that hadn't been prepared?——That's 
correct - for three years before.

Was it possible to disclose your income in those returns?——No, there 
was no group certificate; nothing.

Did you ever get the group certificates for the missing years?——No.

Did you instruct the accountants to write to ask for them - to ask for*
the information?——Yes, I asked the accountant to try and 50 
get them and find out what my income was and they never 
come alight.
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BURT J: Yes, Mr Malcolm?

MR MALCOLM: If your Honour pleases, I submit this evidence is really 
quite irrelevant to the position in relation to the holding 
company. It relates to a time when he was employed by 
somebody else who had an obligation to provide group 
certificates.

BURT J: I think you are probably right, Mr Malcolm. I have heard 
a lot of irrelevant evidence in the last day and a half.

MR PULLIN: I think this has probably been answered, Mr Zampatti,
but just to clarify the position; you were asked various 10
questions about and referred to ledger cards and journals
and various references were made to a lot of documents
in your cross-examination. When did you first see the
records which are now spread out in the court? When were
you first able to inspect them?——Well, the first
portion was on the partnership action and now there's
another lot there that I don't know what they are.

And that was a result of obtaining discovery of documents in those 
proceedings?---That's correct.

I think in the partnership action, there was a document entitled 20 
"mock dissolution" produced in court, was it not?——Written 
in pencil?

Just have a look at that and see if you did see that document 
at the time - - -
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MR PULLIN (Continuing) - - - time? 

BURT J: What page is he looking at?

MR PULLIN: I think it is about the second-last page of the smaller 
volume, sir.
(TO WITNESS) What page is it, Mr Zampatti?——Page 445. 
It does not mean much to me, though.

Did you see that before it was tendered?——Yes.

I think the only thing to which I want to rofer you is the reference 
to the amount of taxation which was said to have been paid 
on your behalf. It is in the smaller volume which the 
associate has. 10

BURT J: What am I to get out of it?

MR PULLIN: I am not sure, sir, whether he did - - -?——The $17,317?

Yes. And is that amount charged against any amount or deducted from 
any amount due to you?-—Yes. It reads "30/6/73 due to me 
$8917, plus book debts, 1974/75 of $4839 - -?

Do not read it through. Just tell his Honour is that amount 
deducted from any amount due?---Yes.

And, just moving on to a conversation you said you had with Mr
Kitson, you referred to, when he said you could get your 
money out through the Landall transaction - did he say what 20 
your share was worth?-—$500,000, but he said before the 
Landall transaction took place - - I saw Mr Kitson before, 
about 1967 and he said, "We are going to go public and your 
share on debentures from the Caratti Consolidated is worth 
$500,000. As soon as we go public you will be able to 
make a will."

What was Mr Kitson to the Caratti group? Was he advising generally
or was he involved?——He was the financial adviser; at the tim 
I think he was auditing the books for the public company.

Thank you, Mr Zampatti. 30

WITNESS WITHDREW

In the 
Supreme Court

Petitioner's 
Evidence

No. 13

B. Zampatti RXN

127



In the Supreme ORAL EVIDENCE OF 

Court_______ AUBREY SHEPHERD
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No. 14

A. Shepherd 
Cross Examination

CROSS-EXAMINED DY MR MALCOLM;

MR MALCOLM: In 1968 you were appointed joint secretary of 
the holding company with Mr Peter l-'orbes?——Yes, 
that's correct.

Prior to that you had been employed by the firm of Messrs A.D. 
Pearson & Co who were responsible for the preparation 
of the taxation returns and other accounting work 
of the company?——That's correct.

Either in your capacity as an employee of A.B.Pearson & Co or 
as a secretary of the company, you were responsible 
for the maintenance of the ledgers and other books 10 
of account of Caratti Holding Co Pty Ltd?——That is 
true, yes.

Perhaps in order to assist his Honour, could you confirm from
your recollection of the ledgers of the holding company, 
that they recorded that as at 30th June 1961 the land 
and buildings and plant of the former S & M Caratti 
(WA) Bulldozing Co partnership wore transferred to the 
holding company?-—There was a transfer made. I am not 
certain if itwas!961, but it was around that - - almost 
as early as that, transferring the assets of the 20 
partnership to the holding company - the fixed assets.

There was a further transaction as at 1st July 1964, was there not
between the partnership - that is both the bulldozing company 
and S & M Carutti-and Caratti Holding Company Pty Ltd? 
——That is correct.

Would you agree with me that that transaction involved the purchase
of the holding company of the book debts of the partnership 
as of that date?-—That is so.

In other words, consideration paid represented the difference between
the debtors and creditors so far as the partnership was 30 
concerned?---Correct.

That really completed the total acquisition by the company of the 
former partnership business?-—No, the partnership still 
retained its bank account and funds.

Yes, but so far as the company was concerned, it had purchased the 
land and buildings, the plant and the difference between 
the creditors and debtors?---Yes.

The partnership bank account was maintained?——Plus the partners 
capital and current account.

Plus the partners capital and current accounts, and there was no 40 
consideration apparently paid for goodwill?——Not for 
goodwill, no.

The goodwill of the partnership was simply taken on by the company
from 1st July 1964 to 30th June 1965 when the earth moving 
and contracting business previously carried on by the 
partnership was carried on by the company?—-That is so.
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BURT J: How was the purchase price paid, Mr Shepherd?——It was 
paid by instalments, over a period of 10 years, sir, 
by journal entry between the partnership and the holding 
company.

Paid in cash over a - -?——No, no, just by journal entry - - the
loan accounts between the two. There was a loan account 
created in the WA Bulldozing Co to the holding company 
and a loan account created in the holding company for 
WA Bulldozing Co and on 1st July each year I would put 
through a figure equivalent to one-tenth of the purchase 10 
price by journal. There was no cash that changed hands.

MR MALCOLM: Will you look at that document which is a copy of 
exhibit 11, Mr Golding's affidavit?——Yes.

That is the summary of information from Caratti Holding Company 
Pty. Ltd. balance sheets?——Yes.

Have you seen that document before today?-—Yes.

Are you familiar with it?——Yes, I am reasonably familiar with it.

I think you probably assisted in its preparation, did you not? 
——In a small way, yes.

If you look at the lower section which shows loan accounts of the 20 
holding company in which the creditor is a member of 
the Caratti group, I think there are a series of entries 
showing amounts due by the holding company to WA Bulldozing 
Co?——Yes.

Is it correct that those amounts represent the balance of
the purchase price relating to the difference between 
debtors and creditors - - -
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MR MALCOLM (continuing) - - - creditors from the partnership?——Yes, 
that is so, Mr Malcolm. Could I just have a moment? 
I think there's one other thing.

Yes?-—That would represent the reduction in the purchase price of 
the book debts by annual instalments and there could 
possibly be some entries, perhaps, for amounts paid by 
the holding company on behalf of the partners which was 
fed through in there, too, but they wouldn't be very 
considerable at that stage.

Would they not go through the loan account which was going in reverse jo
- the one noted at the top?-—Yes, but at the time of the 
takeover by tho holding company of the book debts, they 
took the book debts over and from my memory the partnership 
owed the holding company some money too for leasing of 
plant for the three years. I don't know whether that is 
involved in this bottom figure or the figure at the top.

I don't know that it is important, but I can check it quite easily?
-—No, I don't think it is.

(Could you dig out Exhibit 40 in the partnership action please? It
is a green ledger card that will be on its own). 20

BURT J: While you are looking for that, Mr Shepherd, you will have 
to understand that I am almost completely ignorant about 
these figures and find it difficult?---Yes, sir.

Looking down on the first column under the 30th June 1961 under B 
and H.A. Bulldozing $11,131, presumably owed to the 
bulldozing company by the holding companv at that date?
-Yes.

Then it jumps in the following month to $12O,OOO. Does that represent 
the purchase price payable by the holding company to the 
partnership for all the assets taken over by the holding 30 
company?——Yes, I would say it would represent plant - -

Not only book debts, but plant and - -?——No, no. The book debts 
weren't taken over until the 1964 column, sir.

Well, that represents plant then, does it?——It would represent land 
and plant; yes.

Now it jumps in the following year by $19,000 nearly. How would that 
happen?

MR MALCOLM: Your Honour, it may assist the witness. Here is the 
ledger card which covers the position from the 1st of 
July 1961 to the 30th June 1963. It covers the transactions. 40

EURT J: Well, let him have that.

MR SMITH: Your Honour may also perhaps not be appreciating at the 
moment that they are pounds,up to 1966.

BURT J: Oh/ yes. They are pounds until 1966. 

MR SMITH: That is a jump by $38,OOO.

BURT J: (TO WITNESS): Can you tell me what the increase of the 
nineteen thousand pounds is?——Yes, it is a transfer. 
There was another card, sir, in this ledger. I don't 
know if it has been exhibited, but there was another card
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styled "Loan Account - Holding Company" and this 
eighteen thousand six hundred and twenty nine pounds was 
transferred across from that in total. This card does 
not give details of the amount.

BURT J: Was it further assets that the holding company had bought 
from the partnership?——I couldn't say, sir.

Well then it goes up the next year again, doesn't it, if you look 
back. It goes up to $145,000?——That I think would be 
the book debts, sir. This card ends in 19f>3. I 
can"t - - 10

And then it goes down the following year and jumps up again in the 
next year. No, it goes down again, I am sorry, because 
we have transferred into dollars, but goes up again in 
1967.

MR SMITH: No, it doesn't. 

WITNESS: It goes down in 1967, yes.

BURT J: Down, yes, and what happened then in 1967/68?——Well, from 
this statement from the 1st August 1967 which was the 
date of the holding company sale of assets to Caratti 
Consolidated and the creation of the debenture in the 20 
holding company and Caratti Consolidated, from the 1st 
July 19 - - the first of August, 1967, any amounts drawn 
by the Caratti family would have been paid by the 
Bulldozing 1967 or Caratti Consolidated and fed back 
through the debenture, back into the holding company, 
and back out to W.A. Bulldozing. You are looking 
at the top line now, aren't you, sir?

Yes?-—These amounts on the top line - - -
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WITNESS (Continuing): - - line now, are you?

MR MALCOLM: Yes?——These amounts on the top line from 68 right 
through to 74 represent amounts drawn relating to the 
Caratti family and reduction of the debenture.

BURT J: Drawn from consolidated?——The funds could have come
from Caratti Bulldozing, 1967, which was the operating
company but in any event it would not matter whether
it came from consolidated or from the 67 company.
It would have wound its way back in a debenture,
eventually. 10

I think I understand it but withoufea7ygreat degree of confidence.

MR MALCOLM: At all events,from the ledger card which you have 
there relating to the loan account for the holding 
company, in the holding company of the partnership 
from 1st July 1961 to 30th June. 1963, does that.reflect 
the sale of land, plant and buildings to the holding 
company as at 1st July 1961?——Yes, it does.

And then there are various amounts set off, are there not against - - 
What is the amount shown as the consideration for the 
sale of the land, plant and buildings, from the ledger? 20
——It is not - I would say ;174,262-pounds.

Then there is a set-off, is there not?——Yes, for hire purchase. 
No that was a net amount,Mr Malcolm. There is a set- 
off for hire purchase agreements, sundry loans unpaid 
vendors an:-'amount owing to the Lands Department and 

/pounds a credit of 13,000/for investments - I do not know 
what that represents.

But, at all events, the transaction on 1st July 1974 whereby the 
holding company acquired the difference between the 
debtors and creditors of the partnership, the amount 30 
involved - could you tell us what it was approximately?
——For the book debts?

Yes?——I did not give an amount, Mr Malcolm.

Do you recollect what the amount was?-—I think it was something 
like - I am guessing - 118,000-pounds I think it was.

Yes. I think you are right. And that was payable by instalments 
over a term of years?——Over ten years.

And the payments were simply made by way of journal entries?——That 
is correct.

BURT J: The total purchase price was payable over ten years, 40 
not just the book debts?—-No, I am sory, sir, only the 
book debts.

MR MALCOLM: That was gradually reducing the amount which was shown 
on the loan account in favour of W.A.Bulldozing Company 
in respect of a debt due to it by the holding company?
——That is so.

On the other hand there was a loan account, the loan account which 
runs from the 30th June 1968, which it the one at the 
top of Exhibit 11, the summary of information prepared 
by Mr Golding. That swung into a credit in favour of 50
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the holding company from the year ended 30th June 1968. 
You notice that it cuts off in the bottom half where the 
balance is in favour of the bulldozing company?—-Yes.

MR MALCOLM: And from 30th June 1968 - if you look at the top line 
you start getting a credit balance in favour of the 
holding company?——Yes. Actually you are looking at a 
debit balance because this is a holding company schedule. 
It is an asset to the holding company.

It is an asset to the holding company?—-Yes. That would be the
difference. These figures in this schedule, I understand, 10 
are only just the difference in totals from year to year 
so that amount of 22,068 would just be the difference 
between what - - -
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WITNESS: (Continuing) - - - between v/hat their loan account was 
and v/hat was drawn off the debenture in that year.

MR MALCOLM: Would you look at these ledger cards for the W.A. 
Bulldozing Co. loan account? There are three ledger 
cards folios 1-6 inclusive covering the period from 
June 1968 until 30th June 1973 and when you look at 
them would you tell me whether, apart from the initial 
typewritten entries at June 1968, who made the entries 
down to 30th June 1971?——I made all of the entries 
between - - You said 1967 was it or 1968? 10

All the entries from June 1968 down to 30th June 1971?——I made
nearly all the entries for the whole of that period
apart from seven entries.

Apart from seven entries?——The last seven entries, yes.

Are they the entries in handwriting with which you are familiar?
——Yes.

Can you identify that handwriting?——It is Mr Peter Forbes 1 . 

Mr Peter Forbes' handwriting?——Yes.

At that time of course you and he were the joint secretaries of
the company?——That is so. 20

I think after your handwriting stops and his starts all of the 
entries to 30th June 1973 are in his handwriting are 
they not?——That is so.

So far as the entries which you made I assume that they were
entries which you made upon the basis of information 
in your possession as secretary and accountant to the 
company?——Yes.

That ledger card shows all transactions on the W.A. Bulldozing 
Co. Loan Account which is covered by the period 30th 
June 1968 to 1973? Do you get to 1973 on those cards? 30
——Yes, that is correct.

I think in fact the final figure agrees with the figure at 30th
June 1974 - $853,859?——That is the figure shown here
in pencil at the end of June 1973 - $853,859.19.

Does^a< figure $839,376 appear?——I am sorry? 

Does the figure $839,376 appear for 1973?——No.

What is the figure for 1973?——At the end of June 1973 there is 
a pencilled figure here of $853,859.19.

What is the figure shown for 1972? Can you pick that up, Mr
Shepherd?——Again it 'is in pencil - $732,013.52. 40

How much was that again?——I am sorry, it is a bad figure. It is 
$732,017.52.

What does the ledger show as at 30th June 1971?——$706,736.06.

If your Honour pleases, I will tender that bundle of ledger cards.
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BURT J: I want to make sure I understand it. Mr Shepherd, is 
it too naive to say that this document which you have 
seen which is related to those ledger cards r - that as at the 
end of say 1971 that W.A. Bulldozing (which was a 
partnership) owed the holding company something just 
over $700,000?——Yes.

Who. was W.A.Bulldozing?——W.A.Bulldozing was the partnership of 
Sfirgio and Madeline Caratti,(Sergio Caratti as trustee 
for his two sons)and Bernardo Zampatti. It was 
S. & M. Caratti and B. Zampatti trading as W.A. Bulldozing. 10

Those people then had borrowed that amount of money from - - -
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BURT J (continuing) - - - money from the holding company? I know 
you say it was fed in through the partnership, but I 
am not concerned how it was fed in - they borrowed it? 
-—That's right.

Do you know what then happened to it?—-Well, I understand there
has been an affidavit signed by Mr Caratti to the effect 
that he has, on the 3rd October last year, repaid this 
amount of money and it is stated in affidavit somewhere 
but - -

In what way was it being - - You see it is going out in sizeable 10 
annual lumps, isn't it?——Yes.

Two hundred and seventy - - A quarter of a million in a year?—— 
Yes.

But what is happening to it?——What was it used for?

Yes?——Well, from my memory it was used foi/bhe purchase of shares 
in the days of the share boom, there was purchase of 
land - -

MR MALCOLM: Mr Shepherd, what I am putting to you is that you 
recorded the purposes for which the money was used in 
the ledger?——Yes. 20•p

Of the loan account?——Well, really, yes.

BURT J: Now if I have a look at those it may - -

MR MALCOLM: The document I put to you records the purposes for
which the money was used. • That is the object of tendering 
the document, your Honour.

BURT J: Number 35, now. Let me see them. (Perusing ledger cards)

TO WITNESS; Well, most of it seems to have been simply drawn 
out by members of the Caratti family?——That is so, sir.

And mainly by Mr Caratti Snr?——Yes, sir.

MR MALCOLM: If your Honour pleases, could the bundle of documents be 30 
handed back to the witness?

BURT J: Yes.

MR MALCOLM: (TO WITNESS); In conjunction with those documents, would 
you look at this document (it's rather tatty at this stage). 
The document being produced to you is Exhibit 30 from the 
partnership action, which sets out details of the amended 
assessments for the partners of W.A. Bulldozing and S. & M 
Caratti for the years ended the 30th June 1962, 63 and 64, 
following a tax investigation?——Yes.

Do you recall that tax investigation?——I do. 40

Was substantially the result of it that the partners were taxed on the 
difference between the debtors and creditors?——That is 
right.

Because prior to that all the returns had been on a cash receipts 
basis?——Correct.
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MR MALCOLM: And they were they taxed additional tax on an earnings basis?—-That is so.

As a result of the investigation being completed in 1967 - is that correct?-—That's correct.

And that resulted in an amount - the total figure on my copy
(which is at p.415, your Honour) is a bit unclear. It 
looks like approximately a hundred and thirty - it could be more?——It is $18O,483.O8.

One hundred and eighty thousand, four hundred and eighty eight
dollars and eight cents, and I put to you that payment of 10 these amounts - -
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MR MALCOLM (Continuing): - - - amounts is reflected in the entries 
which you made in the ledger covering the period from 
June 1968 to 1971?——You mean it should be on these 
cards?

Yes, the payments made to the Deputy Commissioner for taxation?——Yes.
/made for the payment? 

I think there was a terms arrangement/——There was. $4000 a month.

And that the payments which were made were debited to the loan
account of the bulldozing company with Caratti Holding
Company between 1968 and I think about 1971, or it
might even have been later?——Yes. 10

But the whie amount of that tax was paid by that means, was it not?——Yes.

And th?t included an amount of $17,317 on behalf of Mr Zampatti?
——It would have included that, yes.

BURT J: And the balance appears to have been school bills, 
distributions to the children and so on.

MR MALCOLM: There are some regular amounts of $268 and $260 in 
relation to J.M. Caratti and A. B. Carrati. Can you 
tell his Bonour whether those payments were made in 
respect of life insurance premiums on life policies 20 
over the lives of those two children?——They were. 
There was also some money contributed to sundry 
mining syndicates.

Was the position that substantially, irrespective of what
company was involved, there was in reality one bank 
account in the name of S&M Caratti?—-There were 
several bank accounts in the name of S&M Caratti.

Yes, but the bulk of the operations, whether they were operations 
on behalf of the holding company or any other company, 
the moneys received or paid,was substantially received 30 
or paid through one or other of the bank accounts 
in the name of S&M Caratti?——There was a break in this. 
The S&M Caratti account virtually became fairly inactive 
after 30th June 1964, but then after the sale to Latec, 
and when Mr Caratti started to virtually trade again, 
after theyfinalised a deal with Landall, the S&M Carattiaccount 
became alive again in a small way. There were several 
S&M Caratti accounts: there was the No. 2 account, 
wages accounts and all sorts of things.

Yes, but the purpose of this loan account was to reconcile moneys 40 
which were paid on behalf of members of the Caratti 
family, charges which had been raised against Mr Zampatti, 
and moneys paid on behalf of Mr Zampatti and accounting 
for moneys received by members of the Caratti family 
which should have been paid or should have been accounted 
for to the holding company?-—That is right. It would 
not have mattered which company the funds came from if 
it was for the Caratti family it would wind its way back 
onto this card eventually; whether it came from
Consolidated Caratti Bulldozing 1967, or from one of the 50 
farm accounts, or anything, it would eventually drift 
its way into here. That was the way it was all recorded.

It was your job to prepare the necessary reconciliation,. Write up 
all the reconciliations in the company journal and make 
the entries on the ledger?——That is right.
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MR MALCOLM: So, in fact,'it would not he true to say that there 
was any attempt to disguise what was going on but that 
everything was recorded in the books/ ledgers, journal 
of the company?-—I WOuld only state that up until 
the end of 1971, Mr Malcolm.

Yes, so far as the time when you were in charge of the records 
was concerned.

HURT J: This may be too simplistic, Mr Shepherd, I think.
You were not trying to disguise something, you were
trying to make it obvious?——That is right. 10

Is this not really what was happening? I am looking at this sheet 
and it shows there were a number of loans from a number 
of companies and the money all being lent by Carattii 
Holdings. Would I be accurate in saying that that 
necessarily means that there was a period of time at 
which Caratti Holding Company had or had control over 
the money which was shown to have been lent by it 
to each of these individual companies or partnerships. 
The money was there at some time?-—Yes, sir, up until 
the end of 196:6, 20

It is increasing after 1966, is it not - - -
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BURT J: (Continuing) - - - not,and these loans are going up?
——Yes, but the actual transaction in the holding
company from 1968 on those transactions were done
by journal entry, not on a cash basis. It was simply
debiting the W.A. Bulldozing Company with the amount
that they had borrowed (or used) and crediting the
debenture and reducing the debenture in the holding
company's ledger. The money would possibly have
flowed out in cash not from the holding company but
either from Consolidated or from Caratti Bulldozing '67. ^Q

Yes but I am just picking this at random really. The increase 
in the apparent loan from Bullfinch between 1968 and 
1969 goes from $39,000 to $126,000?——Yes.

If that transaction or a number of transactions resulting in 
that increase had not taken place would the holding 
company have had more money? It appears to have been 
money lent by the holding company to Bullfinch?——The 
holding company would have had more - - If this 
transaction had not taken place the holding company 
would have been jowed $126,000 more by Consolidated 20 
on the debenture.

MR MALCOLM: Perhaps I couild suggest this to you, Mr Shepherd: 
that whether the figures were accurate or not charges 
were raised by Caratti Bulldozing 1967 in respect of 
what was said to be farm clearing and development work 
and these charges were raised in respect of work 
carried out on the various farming properties or 
work said to have been carried out on the various 
farming properties?——Yes.

The amount of that work was charged by the operating group, 30 
Caratti Consolidated or Caratti Bulldozing 1967 
against the amount owing by Caratti Consolidated 
under the debenture?-—That is so.

Thereby reducing the amount of the debenture and increasing
the amount of the indebtedness of the farm companies 
to the holding cDmpany?---Correct.

So that to that extent there would be no cash flow anywhere?
——Not in hard currency; no.

It was not a question of cash flowing into the holding company
which then flowed out because somebody made an 40 
interest free loan?——Would you please repeat that?

T said, it was not a case of cash flowing into the holding company 
which somebody then lent out as an interest free loan. 
It was a question of a book entry being made by Caratti 
Bulldozing 1967 or Caratti Consolidated?——Yes.

Charging certain things to the farm companies which amounts were 
deducted from the amount owing under the debenture 
given by Consolidated to Caratti Holding Co.with a 
further entry being made in Caratti Holding Co. increasing 
the loan account of the farm company in question?——Yes. 50

BURT J: That is why I say you didn't want to conceal it, you
wanted to make it obvious so that the holding company
did not generate income, did it? It did not make a profit?
——I had nothing to do v/ith the policy of the company.
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BURT J: No, I am not ^riticising in any way, I am just wanting 
to see - - These things were not done by accident. 
There is a good or a bad or indifferent philosphy 
underlying what was happening and is it not fairly 
central to it that the holding company was not to 
make a profit - the people involved in this seemed 
to be rather sensitive to income tax. So wasn't that 
the first movement?——The accounts - every year when 
I did the accounts we always endeavoured to keep the 
tax position down as low as possible. Everybody does that.

Yes, of course and the effe.pt of doing it this way was to reduce
the profitability of the holding company from a tax » 
point of view?—— I don't see how it would reduce the 
profitability.

Alright, well let us say it would leave that neutral - leave that 
the same, would it? It would have no effect on it? 
——No, these transactions here would have no effect 
on the profitability of the holding company.

The people who v/ere interested in or owned these companies to
whom the loans are said to have been made, they would 
thuough that company enjoy money's worth - work done?——Yes.

And the benefit that they derived would not come to them as income
either, it would come as a loan?——When we were talking of 
this farm work in that the work done - through here and 
debited to the farms, that would reduce the income tax 
liability of the farm therefore giving the shareholders 
of the farming company an indirect benefit through the 
saving of income tax.

That is right and hence if you have a - - ?——But the holding
company got no benefit at all because it was just owed 
the money.

That's right, so if you had the holding company and a stranger 
(let us say Pearson and Burt carrying on business as 
farmers) if we had gone in under this arrangement - - -
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BURT J: (Continuing) : - *• - arrangement it would be really money 
for nothing, wtould it not?——It would, because the farms 
may have repaid some small amounts with wheat advances, 
but the money virtually goes out free of interest. The 
farming companies get the benefit via taxation and the 
holding company gets no income or nothing - - All it 
gets is a pain in the neck to keep the records of it.

All of which is all rightt so long as, in the case of an incorporated 
borrower - one of these people down here - it is all right 
provided you have an identical shareholding as between the 10 
holding company and the borrowing company?——And the farms, 
yes.

But as soon as you have someone who is not involved, who is involved 
in the holding company and not in the farm company, he is 
just out in the cold to that extent is he not?——Very true, 
sir.

You follow that up, Mr Malcolm.

MR MALCOLM: Thank you, your Honour.
(TO WITNESS) Mr Shepherd,the position was that the moneys
repayable under the consolidated debenture were interest 20
free were they not? There was no interest payable by
Caratti Consolidated on the moneys or the balance of
moneys owing from time to time on the debenture of
originally 5.23 million?——I don't know, Mr Malcolm.
I don't recall seeing any interest payment going through.

There is no interest payment so far as I am aware recorded in the 
books of records of the company and nothing reflected 
in the statements of income and expenditure attached to 
the accounts yhich are before the court?—-As I say, I 
cannot recollect entries going through the books but 30 
I am not very familiar with the actual debenture deed 
itself. It i$ quite afeig document - - -

It was your responsibility for the relevant period from - certainly 
/1972 from 1968, 1969, 1970 to 30th June/to maintain the books 

and records of the state of accounts between the holding 
company and Caratti Consolidated?——No, not Caratti 
Consolidated. I opened the books of Caratti Consolidated.

I am not saying that you maintained the books of Caratti Consolidated, 
but the accounts of the holding company so far as the 
debenture was concerned?——Yes. 40

I am simply suggesting to you that there was in fact no interest 
paid or payable under the debenture given by Caratti 
Consolidated to the holding company?—-I would have to 
say that is correct,although, as I say, I can only say 
that because 1 would not have seen any interest go 
through. To be quite frank I have not even read the 
debenture deed and I do not know whether there is an 
interest clause in there.

You never raised - we had that before us, your Honour, and I think
the position is that there is no provision for interest. 50

BURT J: No. Is there still money owing on this debenture?

MR MALCOLM: Yes. I think it was about 1.7-million - - Something 
over a million dollars as at 30th June 1974.
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BURT J: It could be, could it not? You could have the holding
company - it was 
the fact that it

not the fact but it could have been 
g only asset would be the debt owed to it

by Consolidated, secured by the debenture. 

MR MALCOLM: Yes.

BURT J: Then the debenture is paid; the debt is paid in this 
indirect way so that every time you have it credited 
to these various, or these smaller companies who are 
borrowing it and the asset in the books of the holding 
company remains constant as a debt, but you have a new 10 
debtor.

MR MALCOLM: That is it.

BURT J: When you transmogrify the whole of the debenture debt 
in that way you could simply put the holding company 
into liquidation and that is that. You would then not 
bother to sue if you controlled the company - nobody would 
sue to recover the debts - and that is a sufficiently 
morbid note upon which to adjourn until half past ten 
in the morning.

HEARING ADJOURNED UNTIL 10.30 A.M. 20 

THURSDAY, 26TFI JUNE 1975
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AUBREY SHEPHERD

CROSS-EXAMINED BY MR MALCOLM (Continuing) :

BURT J: Yes, Mr Malcolm?

MR MALCOLM: Mr Shepherd, would you look at these two ledger 
cards which I aif' instructed are the lodger cards of 
Caratti Holding Co. Pty Ltd. They are headed up, 
"Caratti Debenture". Do you identify those cards as 
being the cards relating to the amount owing from time 
to time by Caratti Consolidated to the holding company 
under the debenture given in 1967?——Yes, I do.

I think you were responsible for making the bulk of the entries
on that card, were you not?——Yes, I was. 10.

Would you look to the entries for the year ended 30th June 1972?
—-Yes.

There are a series of entries there, are there not, which relate 
to the property and land including plant which was 
brought back into the holding company as a result of 
the settlement with Landall Holdings Ltd in September 
1971?——That is correct.

The position was that as a result of the sale to Landall in the 
end what came into the company was what is recorded 
there?——Yes. 20

Could you explain to his Honour what is recorded there?——It 
says, re the metropolitan workshop $269,000.

Do you know what property that represents?——I would assume it 
would be the Redcliffe workshop at 515 Great Eastern 
Highway. There is an entry for $64,400 which says 
"country properties".

Would that be the workshop property at Merredin and the workshop
property at Mt Barker?——I couldn't say without referring
to the journal, Mr Malcolm. The next entry says,
"unencumbered real estate $99,900". There is an entry 30
for "plant item^ $30,000", an entry for "preference
shares $100,000", an entry for "debenture stock"of
$700,000 and an entry which simply says, "settlement
$76,940".

There are also some debit entries which says, 
"Caratti Consolidated $21,198.20; Delbar $33,801.77 and 
Landall $5,000",

Do you know what the explanation is for those last three entries?
——No, I don't.

But the entries relating to the assets coming in were all made 40 
by you? —— I can't remember. They v/ere certainly entered 
on the card by roe but I don't know if I passed the 
journal entry or not.

Could you give me the journal reference?——Yes, journal 337, 338, 
339 and 340.

Perhaps you could just look at the journal and you could tell us
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whether you did make the journal entries?——No, I did 
not make any of the entries. I would have merely posted 
the ledger frotn the journal.

MR MALCOLM: Thank you, Mr Shepherd.

BURT J: What on the face of it was happening there, Mr Shepherd? 
Was the holding company gaining assets - - -

BURT J (Continuing): - - - assets at a value which was then 
deducted from the debt which was secured by the 
debentures?——Sir, I didn't have a great deal to do with 
the Landall settlement but I understand that - - 10

It is credited to the - - that is what is happening, is it not?——Yes.

The mortgage debt is being reduced by the value of the items mentioned?
——Yes, sir. I understand there was a dispute in the 
purchase price and some of the plant and buildings which 
Landall had originally purchased v/ere handed back to the 
company as part of the purchase price, so the items went 
out of the company and were returned back to the company 
under the purchase price. That is how I understand it.

It came off the debenture debt - off the debt owed by Consolidated?
——Yes. 20
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Re-Examination

RE-EXAMINED BY MR SMITH;

MR SMITH: After that settlement, what did the debenture debt stand 
at?——The balance there is - - this is at June 30th 1973, 
The balance in pencil is $1,310,078.89.

Does the card go on after that?-—No.

Could I have those cards? Do you recall being asked by my learned 
friend yesterday questions in relation to the loan to the 
W.A. Bulldozing Company?——Yes.

The operations on the ledger card in relation to that loan?——Yes.

I think you said that various payments had been made to the Tax
Department?——Yes. 10

Which apparently related to the tax following upon the investigation 
and re-assessment?—-That is so.

Apart from those payments (looking at the cards - I don't know
whether you need them again to answer this), could you 
say whether Zampatti received the benefit of any payment 
made?——I would like to see the card again.

(Could the witness have the cards? It is exhibit 35)?——The only 
entry that appears to relate to Mr Zampatti apart from 
the payment of $4000 a month (or his share of the $4000 
a month in tax)—there are regular entries going through 20 
each year for the holding company's instalment on the 
purchase of book debts from the partnership.

What is the amount of that? What was the annual amount of that? 
——The annual amount was $24,199. Mr Zampatti's share 
would have been $2,419. There are several entries made 
on this card by Mr Forbes. They have been done in total. 
It just says: ''Sundries - $119,087." There is an entry 
passed here by Mr Forbes which just says: "B. Zampatti loan 
account $3,908.," There is another entry called: "Sundries 
$37,136", another one for "Sundries $70,848." I could not 30 
say whether Mr Zampatti features in those entries or not*
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MR SMITH: Can you say in general terms what the cards indicate 
as to the entries generally made?---In the main, the 
entries relate to the Caratti family.

Would it be fair to describe if: as a private account for the meeting 
of the indebtedness of the Caratti family?—-Yes.

My learned friend has given you the balance of the ledger cards.
Those cards on the W.A. Bulldozing account go up to what 
date?——30th June 1973.

At that stage, the amount of the loan by the holding company to the
bulldozing company was what?——Was $853,859.19. 10

Is there any other card - -

BURT J: Is that to June 1973, Mr Shepherd?———Yes, sir.

Eight hundred and - -?——$853,859.19.

On this sheet, that is the debt as at June 1974?——It possibly is 
the same.

No, the 1973 debt is shown on this sheet to be $839,376?——Yes, but 
that would only be the Caratti family portion. This is 
the card in total including some items for Mr Zampatti.

MR SMITH: Could you tell his Honour what those cards show the
debt to be - - - 20
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MR SMITH: (Continuing) - - - at 30th June 1972?——The total debt 
of the W.A. Bulldozing partnership to the holding 
company at 30th June 1973 is $853,859.19.

BURT J: It seems to be odd, Mr Smith. 

MR SMITH: Yes, there is Something wrong.

WITNESS: The statement you are looking at, sir, is the balance 
which was paid by the Caratti family.

BURT J: No, but what is odd about it apart from that is the 
figure you have given me for 1973 is precisely the 
figure shown in this paper for 1974. That is all? 
——I see. Possibly the - - I haven't got a 1974 
card here, sir.

I think you prepared this, didn't you?——I helped to prepare it 
but it was prepared - -

You can see what I mean, I think?——Yes. The 1974 figures
inserted in here were prepared from a draft balance 
sheet. It was a draft only and' they weren't prepared 
from these cards.

That is the figure you have given me from the card?——Yes, I
realise that but I am saying that the figure on this 
statement was taken from a draft balance sheet 
produced to us. They weren't taken from these cards. 
This figure must appear in the draft balance sheet 
which was given to us from which this statement was 
prepared but perhaps the balance sheet isn't correct. 
I couldnt say.

Alright, let me have it back so I can follow what you are saying.

MR SMITH: Those are the balance sheets (or copies of them) which 
were attached to Mr Golding's affidavit and are now 
exhibit 11 from which that statement which his Honour 
was showing you were prepared. What does that show the 
debt by W.A. Bulldozing Co. to the holding company to 
be as at 30th June 1973?——At 30th June 1973 the amount 
owing by W.A. Bulldozing according to this balance sheet 
is $839,376.

So that the balance sheet for that year does not accord with the 
cards that are before you?——That is correct.

And the debt was in fact $854,000?——According to the ledger, yes.

Is there any card there in relation to that debt for the year 
ended 30th June 1974?——No, no card.

Would you have a look through those?——There is no card relating 
to 1974.

Would it be necessary to have a record of the operations on that 
ledger card to prepare a balance sheet for 30th June 
1974?——It would if I prepared it, yes.

Perhaps I could inquire from my learned friend, sir. I asked 
him to give me such ledger cards as he had. Could 
I ask if there atfe any other ledger cards?
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MR MALCOLM: There is no separate ledger card for the year 
ended 30th June 1974 and it does seem from a 
reading of tha't particular ledger card that the last 
entry shown as! 30th June 1973 is an incorrect entry. 
The date should be 30th June 1974 because there seems 
to be two seta! of entries for 30th June 1973 on the 
card and on tHat explanation the card tallies sub 
stantially witlh the balance sheet figures recorded 
in exhibit 11.

HURT J: What alterations do I make to exhibit 11 to give 10 
effect to that?

MR MALCOLM: None.

MR SMITH: . Exhibit 11 of course simply is an extraction 
of the figures from the balance sheet.

TO WITNESS; Perhaps , Mr Shepherd, do those cards 
show the operations on the account of the loan to 
W.A. Bulldozing between 1st July 1973 and 30th June 
1974?——No, the card moves from 30th June 1972 to 
30th June 1973 and that's where it ends.

MR SMITH: That is where it ends?——Yes. 20 

And it ends with a debt of $853,859?——Yes.

BURT J:That is the debt of the - - You did say a little earlier, ;I 
think, that that was the Caratti family debt but it is the 
partnership debt of W.A. Bulldozing, is it not?——That is 
so, sir.

It is not simply any Caratti element of it: It is the whole 
partnership debt?——Yes, sir.

MR SMITH: There is nothing in those records, in any event, to indicate 
what the operations in the account have been since 30th 
June 1973?——That is right. 30

Is there anything there to indicate there has been any repayment of 
that amount?—>-No.

Thank you, sir.

WITNESS WITHDREW
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T _ „ LETTER AND SCHEDULE OF In the Supreme ADMISSIONS MADE BY
Court———————— RESPONDENTS (APPELLANTS)

Petitioner's 
Evidence___

No. 15
Admissions by 
Respondents 
(Appellants) 
20th June 1975

MUM* WILLIAMS N'CHOLSON ft CO

Messrs. Northmore Hale /. ... ^
Davy and Lodke. / // .' 
Barristers and Solicitors, 20th/June, .1975^.
Law Chamba r K , I ''. I f> 0 J//Af IQ 7 . I
Cathedral Square, I \ J'$ / •'
PERTH W.A. 6000 V V

Dear Sirs ,

ro : Zampatti and CargLLJ. Holdiiuj Co. PLy.Ltd.

IVo rnPor to your letter of tlio JPt-.h June, 1975. 

Admissions

t'.linq the ndmissions rctjuoRtod in your two 
letters of .1.811) June, 1.975, tlio company admj ts l:h;il- the 
facts set out in the sheet which you sont ns ore correct 
and have? . remained the same from the date of incorporation 
to the present time subject to the following:

(a) fir. A.B. Pearce died on 201. h September,
1072. 10

(b) Tho admission roqardinq Alb.-iny Forts Froeliolds 
fry. Ltd., cannot relate b.ic': to tlio date of 
incorporation but only from a time when the 
company was taken over.

(c^ TliT' date of incorporation of ('aratl.i (JCont 
l!'.ver) Pastoral Co. Pty. I.l.d., is subject 
to confirmation.

We nlr.o admit that Mr. A.n. Poarce held any shares i p
the companies mentioned in the sheet on trust for Sorcjio
Caratti. " 20
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AFFIDAVIT OF SERGIO CARATTI 
In the Supreme
Court_________

Respondents' 
(Appellants') 
Evidence

No. 16
Affidavit of 
S. Caratti. 
18th February 
1975

I, SERGIO CARATTI of 202 William* Rond Coo^oberry Hill in 

the State of Western Australia, Karthraoving Contractor, 

make oath and say aa follows:

1. I am the Second Respondent herein. I an also the 

Governing Director of Caratti Holding Co. Pty. Ltd. 

(hereinafter called "the Conpany") ami I ar duly 

authorized to nake this Affidavit on its behalf.

2. I have read what purports to bo true copier of tho

Petition herein and the Affidavit of rcp?TAPDO ZAMPATTZ 

sworn on 3 December 1974 and filed herein. 10

3. I admit tho allegations contained in paragraphs 1/2, 

3 and 4 of the Petition.

4. I admit tho allegations contained in paragraph 5 of 

the Petition and say that of tho 10,126 shares 

registered in my name, 3,375 of such shares arc held 

by mo as trustee for my son JOHN MICHAEL CARATTI 

and a further 3,375 such shares arc held by mo aa 

trustee for my second son ALLFN BRUCi: CARATTI.

5. As to paragraphs 6 to 16 inclusive of tho Petition

exhibited hereto marked "PCI" is a true copy of the 20
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Memorandum and Articles of Association of the Company.

6. I admit the allegations contained in paragraph 17 

of the Petition.

7. As to paragraph 18 of the Petition I refer to the

Memorandum and Articles of Association of the Company 

for their full terms and effect.

8. I admit the allegations contained in paragraph 19 of 

the Petition.

9. As to paragraph 20 of the Petition I say that from 

about 1953 to 30 June 1960 I carried on the business 

of Bulldozing and Earthmoving Contractors in 

partnership with my wife MADDELEIMi: CARATTI trading 

as H S. « M. CARATTI" and "W.A. BULLDOZING CO."

10

10.

In the 
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No. 16
Affidavit of 
S. Caratti 
18th February 
1975

As to paragraph 21 of the Petition from 1 July 1960 to 

30 June 1961 I carried on the business of Pulldoaing 

and Earthmoving Contractors in partnership with my said 

wife and myself as trustee for my said sons pursuant to 

a Deed of Partnership between us dated 29 July 1960. 

I crave leave to refer to the said Deed of Partnership 20 

which was tendered in evidence as Exhibit 52 in Action 

No.2361 of 1973. I was as the Petitioner at all 

material times well knew the managing partner of the 

said partnership of which the Petitioner was an 

employee.

11. As to paragraph 22 of the Petition the fixed assets 

of the said partnership comprising land plant and 

buildings were sold by the partners therein to the 

Company on 30 June 1961 on the basis that the same

were to be leased back to the partnership which , 30
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continued to carry on the said business under the two

\.U Lo i>Uu ^..j.^,^ 1 aui.'.lt. trie 

allegations contained in the said paragraph.

12. As to paragraph 23 of the Petition Z deny that Z

conducted the affairs 6f the Company to the exclusion 

of the Petitioner. The Company was a family company 

of which Z was Governing Director. The Petitioner 

was employed by the partnership and had been so 

employed for some time prior to 1 July 1961 as 

Manager of the Mt. Barker branch of the operations. 

The operations of the partnership were centered upon 

Collie where Z lived and worked and Mt. Barker where 

the Petitioner lived and worked. After 1 July 1961 

and until after 30 June 1964 the Company played no 

part in the business of the partnership other than 

as Lessor of land, plant and equipment. The Company 

was engaged in fanning and other business activities 

about which* Z consulted the Petitioner and which Z 

discussed with him from time to time.

10

13,
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1975

As to paragraph 24 of the Petition Z admit that in 

late 1960 or early 1961 Z discussed with the 

Petitioner the acquisition by him of a 10% interest 

in the Bulldozing and Earthrtoving business previously 

referred to herein. This discussion took place at 

the Petitioner's residence in Mt. Barker. The 

Petitioner agreed to take a 10% interest in the 

business but no terras and conditions were discussed 

or agreed. Z told the Petitioner that Z would need 

to discuss the matter with the Accountants of the 

existing partnership Messrs. A.B. Pearce and Co. 

who would work out how the Petitioner could be 

brought in as a 10% partner. The Petitioner knew 

that there was a family partnership and Z told him 

that there was also a family company.

20

30
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14. As to paragraph 25 of the Petition I repeat 

paragraph 13 hereof.

15.

In the 
Supreme Court

Respondents' 
Evidence

No. 16
Affidavit of 
S. Caratti 
18th February 
1975

As to paragraph 26 of the Petition I repeat

paragraph 13 hereof and say that on 2 August 1961 at

the offices of Messrs. A.B. Pearce and Co. 32 Beaufort

Street Perth, a meeting took place which was attended

by myself, the Petitioner, the late Mr. A.B. Pearce

and Mr. F.L. Bdwardes. Messrs. Pearce and Edwardes

were partners in the said firm of A.B. Pearce and

Co. At that meeting the basis on which the Petitioner 10

was to become a 10% partner in the partnership and a

shareholder in the Company was discussed. The

function of the Company as the holding company of the

assets used by the partnership was explained to the

Petitioner in my presence. The meeting on 2 August

1961 was a meeting of the Company. At the meeting

verbal agreement was reached with the Petitioner on

the financial terms upon which he would become a 10%

partner in the partnership trading as "S. & M.

CARATTI* and "W.A. BULLDOZING CO." and a shareholder 20

in the Company. Exhibited hereto marked "SC2"

and "SC3" respectively are true copies of the Minutes

of meetings of the Company held on 30 June 1961 and

2 August 1961 at which I was present and signed such

Minutes as a correct record. I say that the

Minutes correctly record what was agreed to by

Mr. Zampatti and that he understood the nature of

such agreement. The Petitioner subsequently applied

for and was allotted 1,500 shares in the capital of

the Company. Exhibited hereto narked "SC4" is a 30

true copy of a resolution by myself as Governing

Director dated 22 August 1974 whereby shares in the

Company were allotted pursuant to the verbal

agreement reached on 2 August 1961 and recorded in
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the Minutes of the meeting on that date.

As to paragraph 27 of the Petition I say that the 

Petitioner is my cousin and that in 1961 I had known 

him for many years* The Petitioner emigrated to 

Australia from Italy in 1949. He was employed by 

me in the Bulldozing and Earthmoving Business for a 

short period in or about 1953 and commenced permanent 

employment in the aaid business in 1955 as a 

bulldozer driver. By 1961 and for nome time before 

then he had been employed as Manager of the Mt. Barker 

branch of the business. I deny that at that time 

his command of written English was minimal. From my 

knowledge of the Petitioner he had sufficient command 

of spoken English to carry out negotiations in the 

course of business and manage the business. He read 

English without much difficulty and understood matters 

which were explained to hira. To my knowledge the 

Petitioner read newspapers and documents in the English 

language. The Petitioner and I are cousins. Our 

native language is Italian in a dialect spoken in the 

North of Italy where we were born. However, even in 

1961 we conversed mostly in English and only spoke in 

Italian when there were Italian speaking persons 

present who could not understand English or when we 

wanted to keep a conversation confidential.

10

20

17. As to paragraph 28 of the Petition I admit that the

Petitioner arrived in Australia from Italy in 1949 but 

do not know and cannot admit whether he received any 

schooling thereafter.

18. As to paragraph 29 of the Petition I do not know and 30 

cannot admit the facts alleged therein.
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19. *is to paragraph jo o£ uio i-ucxcxon x ci^^y Uiat the
not

Petitioner has/received any moneys whatsoever or 

howsoever from the Company save and except as to 

salary for one year ending approximately 30 June 1965 

and say that as recorded in the books and records of 

the Company the Petitioner received certain moneys

and benefits and certain moneys were paid on his
fc2 

behalf between April 19 fU and September 1971 in the

sum of $13,345.10 set off against the sum of $585.00 

on account of a dividend declared for the year ended 

30 June 1962.

10

20. As to paragraph 31 of the Petition the Petitioner was 

credited in the books of the Company as having 

received the sum of $585.00 on 30 April 1963 being 

the amount of a dividend declared by me as Governing 

Director for the year ended 30 June 1962. I have 

not declared any other dividends or distributions out 

of the profits of the Company because in my opinion 

sufficient trading profits were not earned by the 

Company. 20

In the 21 * 
Supreme Court

Respondents' 
Eviaence

No. 16
Affidavit of 
S. Caratti 
18th February 
1975

I admit the allegation contained in paragraph 32 of 

the Petition but say that no member of the Company 

has received notices of any general meeting of the 

Company. On the basis of advice which I had 

received I always understood that as Governing 

Director I was entitled to exercise all the powers of 

the Company. Such meetings were held as Messrs. A.B. 

Pearce and Co. or the Secretary of the Company from 

time to time advised.

22. As to paragraph 33 of the Petition formal general 30 

meetings of the Company have been held as recorded 

in the Minute Book of the Company but apart from
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meetings between the Petitioner, myself and others 

regarding the day-to-day affairs of the Company and 

important changes which took place. For example:

In the 
Supreme Court
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S. Caratti 
18th February 
1975

(a) In 1964 Messrs. A.B. Pearce and Co. recommended 

to me that for tax reasons the partnership 

should cease carrying on the Bulldozing and 

Earthmoving Business through the partnership as 

previously. It was proposed to sell the 

business to the Company for the difference 10 

between the debtors and creditors with the amount 

involved being paid by instalments over ten 

years. I explained this transaction to the 

Petitioner who appeared to understand it. The 

transaction was implemented. From 1 July 1964 

to 30 June 1965 the business was operated by the 

Company which employed the Petitioner and paid 

him a salary. The amount paid to the 

Petitioner by way of salary in the year ended 

30 June 1965 was $7,178.00. 20

(b) In June 1965 the Company acquired the issued 

capital of Glenfalloch Contractors Pty. Ltd. 

which was a company with accumulated losses. 

I was advised by Messrs. A.B. Pearce and Co. 

that for tax reasons the Bulldozing and 

Earthmoving business should be operated by 

Glenfalloch Contractors Pty. Ltd. using land, 

plant and equipment leased to it by the 

Company. I discussed this proposal with the 

Petitioner and he appeared to understand it 30 

and approve of it. The proposal was 

implemented and from 1 July 1965 to 31 July 

1967 the business was operated by Glenfalloch 

Contractors Pty. Ltd. the name of which was
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changed to Caratti Bulldozing Co. Pty. Ltd. 

The Petitioner was employed by the latter 

company which paid him a salary of $7,394.00 

in the year ended 30 June 1966 and $9,486.00 

in the year ended 30 June 1967.

(c) Early in 1967 I commenced negotiations with 

Mr. PhiHip Halouf representing Latec 

Investments Limited (hereinafter called 

"Latec") concerning the acquisition by Latec of 

a 50% interest in the Bulldozing and Earthmoving 10 

Business then being carried on by Caratti 

Bulldozing Pty. Ltd. This transaction was 

implemented principally under the terms of a 

Deed dated 31 July 1967 between the Company and 

Latec and others. The transaction involved 

the formation of a new company called Caratti 

Consolidated Pty. Ltd. (hereinafter called 

"Consolidated") which would own the assets used 

in the business and operate the business through 

a structure of loss coirpanies to be made 20 

available by Latec. The shares in Consolidated 

were to be held 50% by the Company and 50% by 

Latec. I did not understand all the details of 

the transaction myself, but the essence of it 

was explained to me by Mr. A.D. Pearca of 

Messrs. A.B. Pearce and Co., Mr. J.A. Mazza who 

acted as Solicitor for the Company and Mr. H.M. 

Kitson a member of the firm of Ifendry Rae and 

Court, Chartered Accountants who was acting as 

an adviser. The negotiations with Latec went 3( 

on for some months. During the time of the 

negotiations the Petitioner was working at the 

Redcliffe office where the office of the 

Company and related companies was situated. 

From time to tirte during the course of the
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negotiations with the Petitioner at informal 

meetings at my office. I was present on at 

least two occasions when Mr. A.B. Pearce 

explained the Latec transaction to the 

Petitioner. The Petitioner understood the 

Latec transaction at least as well as I did. 

The Petitioner and I were told by Mr. Pearce 

that from 1 August 1967 the Bulldoiing and 

Earthraoving Business would be carried on by a 

partnership comprising Consolidated and the loss 

companies made available by Latec, namely, 

Carbul 1 Pty. Ltd., Carbul 2 Pty. Ltd., Carbul 

3 Pty. Ltd. and Carbul 4 Pty. Ltd. It was 

explained to us that the purchase price payable 

by Consolidated for the assets being acquired 

and for the goodwill of the business would be 

secured by a debenture and that the Company 

would be paid out of the operating profits of 

Consolidated. The price payable by 

Consolidated was $5,230,000.00 for the 

following assetsi

(i) For Land and
Buildings.

(ii) For plant (subject to 
hire purchase in the 
sum of §352,002.49) 

(iii) For shares in Caratti 
Bulldozing Pty. Ltd., 
covenants in restraint, 
leasing agreement, 
goodwill and all other 
covenants contained in 
the Deed (less any 
reduction in hire purchase 
coinmitments since 31 
December 1966.

$200,000.00

700,000.00

(iv) Less reduction therein 
since 31 December 1966

4,682,002.49 

$5,582,002.49

352,002.49 

$5,230,000.00
mnmmmatmaimtmmmm

10

20

30
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The payment of the $5,230,000.00 was secured 

by a Debenture granted by Consolidated, myself 

and Delbar Investments Pty. Ltd. (hereinafter 

called "Delbar") and another or others. Based 

upon the advice which I received I concluded 

that this transaction with Latec was for the 

benefit of the Company and its shareholders aa 

a whole. The Petitionerin discussion agreed 

with me. From and after 1 August 1967 the 

Petitioner was employed by Consolidated or the 

partnership known as Caratti Bulldozing (1967).

10

(d) In 1967 and afterwards it was my intention baaed 

on advice which I received to form a public 

company to operate the said Bulldozing and 

Earthmoving business. I was advised that the 

business required more shareholders funds to 

provide working capital as too much of the business 

was financed by short term borrowings. I was 

further advised and verily believed that if portion 

of the said business could be sold there would be 20 

a cash flow of capital to the Company for the 

benefit of all its shareholders. I explained 

my intentions to the Petitioner in various 

discussions with him between 1967 and 1969. 

Mr. A.B. Pearce visited the Redcliffe office 

during this period and I can recall the 

Petitioner being present when these matters 

were discussed. The Petitioner told ma that 

he thought it would be a good idea to go 

public. In furtherance of this objective 30 

Consolidated of which I was a Director formed 

Caratti Australia Limited which was incorporated 

as a public company on 30 September 1969. 

However, in the light of prevailing economic

161



(e)

In the 
Supreme Court

Respondents' 
Evidence

lavit of 
S. Caratti 
18th February 
1975

conditions the public flotation of the new 

company was not proceeded with and the naaa was 

changed to Caratti Australia Pty. Ltd. 

(hereinafter called "Caratti Australia") and the 

Company converted to a proprietary company on 

27 October 1969. Caratti Australia was a 

wholly-owned subsidiary of Consolidated. As 

from 1 October 1969 certain land and buildings 

together with shares in the subsidiaries of 

Consolidated and certain plant and equipment 10 

representing portion of the assets of the 

Bulldozing and Earthnoving business were sold 

by Consolidated to Caratti Australia for 

$3,517,574.00. The object was to utilise the 

portion of the assets sold as the basis of a 

public float or a sale to raise additional 

capital. I discussed this transaction with the 

Petitioner and explained it to him to the best 

of my ability. He appeared to understand it 

and told me he thought it was a good idea. 20 

Thereafter the Petitioner was employed by 

Caratti Australia.

Early in 1970 negotiations commenced with

Landall Holdings Limited ("Landall") for the

sale to Landall of the whole of the issued

capital of Caratti Australia in lieu of a

public float. I was advised that the prevailing
market conditions were not appropriate for a
public float. In May and June 1970

negotiations proceeded with Landall and from 30

time to time during the course of negotiations

I had discussions with the Petitioner at

Redcliffe concerning the progress of

negotiations and explained to him to the best
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of my ability what was involved. By a Deed 

dated 30 June 1970 between Consolidated as 

Vendor, Landall as Purchaser , myself and 

Caratti Australia, Landall agreed to purchase 

from Consolidated all of the issued capital of 

Caratti Australia for the sum of $2.50 as at 30 

June 1970. It was a condition of the 

agreement with Landall that;

(i) Consolidated had transferred to Caratti
Australia prior to 30 June 1970 certain 10 
land and buildings together with shares 
in the subsidiaries of Consolidated and 
certain plant and equipment for a net 
consideration of $3,517,574.00. The 
sale of the items referred to was 
expressed to have taken effect from 1 
October 1969.

(ii) The purchase price of $3,517,574.00 was to 
be satisfied as follows:

In the 
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(a) the issue by Caratti Australia to 20 
Consolidated of Debenture Stock to 
the value of $2,000,000.00 to be 
secured under a trust deed;

(b) payment by Caratti Australia to
Caratti Consolidated of the sum of 
$1,000,000.00;

(c) payment by Caratti Australia to
Consolidated of the balance, namely 
$350,000.00 not later than 30 
September 1970. 30

(iii) In addition to the purchase price Caratti 
Australia was to pay Consolidated, on or 
before 1 July 1971 a further sum as and 
by way of interest at the rate of 5% of 
the sum of $3,500,000.00 from 1 October 
1969 to 30 June 1970.

It was also provided that immediately after 

completion on 30 June 1970 Landall would lend 

Caratti Australia the sura of $500,000.00 to be 

secured by the issue of Debenture Stock secured 40 

in accordance with the terms of a Debenture to 

be granted by Caratti Australia to Landall. 

Before the agreement with Landall I had 

discussions with the Petitioner and explained the
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transaction AS well as X could. In late May 

or early June 1970 we held an informal meeting 

at my house at 67 Pauntleroy Avenue Redoliffe. 

The meeting was attended by Mr. H.M. Kitson who 

was advising ma on the transaction. Die other 

persons present were the Petitioner, my 

father-in-law Mr. Jack Pannixaa who was trustee 

of a settlement for my two sons, my son John and 

Mrs. Caratti. I explained that the meeting was 

called to discuss the proposition from Landall 10 

and get their views on it. Z said that if the

transaction went through there would be a flowi
through of cash to the Company which Z proposed 

to distribute to shareholders. Z said the 

meeting was called because Z thought that the 

transaction was the most important one 

involving the Company and its shareholders since 

the Company was established. Z introduced 

Mr. H.M. Kitson to those present and asked him 

to explain the transaction. Z then explained 20 

that Z was leaving the meeting in order that there 

could be a free discussion. The meeting lasted 

approximately three hours. When the discussion 

had finished Z went back to the meeting, Z 

asked the Petitioner what he thought of the 

proposition and he told me he thought it was a 

good idea and we should go ahead with it. After 

that meeting negotiations were concluded with 

Landall in terms of the said Deed dated 30 June 

1970. By 24 July 1970 the consideration 30 

payable by Caratti Australia to Consolidated had 

been satisfied to the extent of $3,167,574.00.

23. As to paragraph 33 of the Petition Z do not know and

cannot admit that the Petitioner was unaware of general
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meetings of the Company however it is the fact that 

the Petitioner did not attend formal general meetings 

of the Company after 2 August 1961 and nor was he 

Invited to attend. Apart from recording the formal 

business at the Annual Meeting there were no or very 

few general meetings of the Company. The meetings 

held generally were Directors' meetings attended by 

me as Governing Director. I repeat paragraph 22 

hereof.

24.
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As to paragraph 34 of the Petition I admit that 10 

whenever the Petitioner and I discussed his 

shareholding in the Company we spoke of it in terms 

of a shareholding of 10% or approximately 10% but Z 

deny that I ever held out to him that he was entitled 

to his 1,500 shares "absolutely" or "without 

limitation or inhibition" or otherwise to similar 

effect. I am not quite sure what is meant by 

"holding out" but Z am advised by my Solicitors and 

verily believe that it involves representing or 

endeavouring to create an impression in a person's 20 

mind as to a state of affairs. Prior to 1971 or 

1972 I never referred to Article 32 in discussions 

with the Petitioner because Z was not aware of or 

did not appreciate the implications of Article 32 

so far as the Petitioner's shares were concerned. 

However, Z do recall that when the Company was 

formed in 1960 Mr. A.B. Pearoe advised me that In the 

•vent of divorce or family disagreements and similar 

matters, Z should have the power to acquire the 

shares of any member of the family who was a 30 

shareholder of the Company. It was not until late 

1971 or early 1972 that Mr. A.B. Pearce reminded me 

of the powers contained in Article 32 of the Articles 

of Association in so far as the Petitioner's shares
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were concerned.

25. As to paragraph 35 of thePetition I say that Action 

No.2361 of 1973 was commenced by Writ issued by the 

Petitioner as Plaintiff on 26 March 1973 and 

otherwise admit the allegation contained in the first 

sentence of such paragraph. I deny each and every 

allegation contained in the second sentence of such 

paragraph and say that it was put to the Petitioner 

in the course of such proceedings that the power had 

not been exercised. I further deny that Z ever 

gave instructions to my Solicitors or Counsel in the 

said action to hold out that I would not exercise the 

power contained in Article 32.

10

26. I admit the allegation contained in paragraph 36 of 

the Petition.

27.
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As to paragraph 37 of the Petition I say that after 

the conclusion of the hearing in Action No.2361 of 

1973 I sought advice from my Solicitors as to what 

the Petitioner's next action was likely to be and as 

a result of such advice which was to the effect that 20 

the Petitioner was likely to issue a Petition for 

a winding up of theCompany and other relief or 

commence other proceedings, Z instructed my 

Solicitors to give the notice in the form set out in 

the Schedule which had been prepared some time prev 

iously but which had not been given in the hope that 

my dispute with the Petitioner could be settled by 

agreement. Z gave the notice because Z wanted to 

bring matters to a head. I admit the allegations 

contained in paragraph 37 of the Petition. 30

28. As to paragraph 38 of the Petition Z admit that 

the allegation referred to therein was made by
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Counsel for the Defendants in Action No.2361 of 

1973 but «ay that such allegation was made on the 

basis of a draft dissolution statement prepared by 

Mr. P. Forces, Public Accountant who gave evidence 

in the action for the Defendants.

29. As to paragraph 39 of the Petition I did ask Mr.

P. Forbes, the Secretary and Accountant of the Company 

to prepare a valuation of the Company and determine 

the value of the Petitioner's shares without regard to 

Article 32. I have been endeavouring to find the 

valuation and am continuing to do so but so far Z have 

been unable to locate it.

10

30.
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As to paragraph 40 of the Petition I say that early 

in 1972 I had a discussion with the Petitioner who 

told ma that he wanted me to take over his interest 

in the partnership and purchase his shares in the 

Company. I told him that the conversation was 

without prejudice. Z asked him what figure he had in 

mind or what he wanted for his interest. He said 

that he wanted me to put a figure on his shares. He 

said he would take 10% less than the full value and 

that he would accept a 10% liability for all pre 

existing debts of the Company including taxation. Z 

said that if Z paid him out the full value of his 

shares even less 10% it may leave the Company without 

the necessary funds to carry on and fulfil its 

obligations as the money to buy him out would have to 

come out of the Company. He asked me to put a figure 

on it. Z told him that in my opinion when 

everything was checked and investigated the Company 

would not be worth more than $2,000,000.00. Z 

asked him how $200,000.00 would sound for him to be 

"out of everything". The Petitioner laughed at

** ; Z told him that it would not matter what

20

30
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I offered him the amount would never be right SB) 

far as he was concerned. Z maintain that in the 

circumstances the conversation was a privileged 

conversation. X am advised by my Solicitors and 

verily believe that in view of the contents of 

paragraph 40 of the Petition and the Petitioner's 

Second Affidavit verifying the same it is necessary 

for ma to put the facts of the natter before the 

Court to have ny claim that the conversation was 

privileged determined. 10

31. I deny paragraph 41 of the Petition and refer to the 

Articles of Association of the Company for their full 

terms and effect.

32. Z admit the allegations contained in paragraph 42 

of the Petition.

33.
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As to paragraph 43 of the Petition Z admit that Z 

never discussed the balance sheets and financial 

statements of the Company with the Petitioner as 

such, but we often had discussions about the general 

state of affairs of the Company. Z found it difficult 20 

to understand the balance sheets and accounts of the 

Company. Z am still unable to analyse and 

understand a balance sheet and have to rely on advice* 

Z answered to the best of my ability whatever queries 

the Petitioner had about the state of affairs of the 

Company. The Petitioner had keys to the office 

premise? of the Company and had access to the books 

and records of the Company. Zn 1972 Mr. A.B. Pearce 

was in possession of many of the documents relating to 

the affairs of the Company and it took considerable 30 

time to get together the documents required by the 

Petitioner. Mr. A.B. Pearce died in September 1972
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and shortly afterwards Mr. A. Shepherd who had been 

employed by the Company as an Accountant since 1964 

left the employ of the Company and I had difficulty 

in locating relevant documents including accounts.

34. As to paragraph 44 of the Petition I do not know and 

cannot admit the allegations contained therein as Z 

do not understand what is meant by the terns 

"assets" or "intangible assets*.

35. As to paragraphs 44 to 48 of the Petition I do not know

and cannot admit the allegations contained therein and Z 10 

have retained the services of an Accountant to advise me 

regarding these matters.

36.

In the 
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S. Caratti 
18th February 
1975

I admit the allegations contained in paragraphs 50 to 

53 inclusive of the Petition but say that Z do not have 

at present a detailed personal knowledge or recollection 

of the transactions involved and have retained the 

services of ah Accountant to investigate and advise me 

concerning these matters. Since 30 June 1970 Delbar 

Investments Pty. Ltd. has held approximately 50% of the 

shares in Consolidated having acquired the sane from 

Latec.

20

37. Z admit the allegations contained in paragraphs 54 to 

56 of the Petition.

38. As to paragraph 57 of the Petition Z am not at present

in a position to answer the allegation contained therein 

except to deny that Z received or obtained any 

personal benefit from any of the transactions referred 

to. Z have retained the services of an Accountant 

to investigate all transactions between W.A. Bulldozing 

Co. and the Company to enable me to further answer the 30
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ailuyationn contained in tue a am

39. Z admit the allegation contained in paragraph 58 of 

the Petition and say that as at 3 October 1974 If. A. 

Bulldozing Co. was indebted to the Company in the sun 

of $771,805.00 and that I was indebted to W.A. 

Bulldosing Co. in the sum of about $762,000.00 or 

thereabouts based on information given to me by Mr. P. 

Forbes. On or about 3 October 1974 I paid $762,000.00 10 

to W.A. Bulldosing Co. and caused W.A. Bulldosing Co. 

to pay $761,805.00 to the Company in reduction of the 

aforesaid indebtedness.

40. As to paragraph 59 of the Petition I do not understand 

the reference to $875,410.00 and I deny that Z received 

or obtained any personal benefit from the transactions 

referred to. I have retained an Accountant to advise 

me regarding these matters.

41.

In the 
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18th February 
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As to the allegations contained in paragraphs 60, 61

and 62 of the Petition Z deny that Z obtained any 20

personal benefit from any of the transactions referred

to. Z at present have no detailed personal knowledge

or recollection of the specific transactions involved

and Z have retained the services of an Accountant to

advise me concerning these allegations. Z do say

that • significant portion of the indebtedness

referred to related to bulldozing clearing and farm

development work carried out on farms owned by those

companies out of season to maintain the work force

of the organisation. The Petitioner was well aware 30

of the work which was being done. Similar work was

carried out on a farm of about 4,000 acres at

Ongerup belonging to the Petitioner.
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42. As to paragraph 63 of the Petition the balance sheet 

and financial statements of the Company for the year 

ended 30 June 1973 were prepared in the week ending 

14 February 1975 and copies thereof forwarded by the 
Accountant of the Company to my Solicitors on that 

date with instructions to provide a copy to the 

Petitioner's Solicitors. I have not yet had an 

opportunity to peruse such accounts. The accounts for 

the year ended 30 June 1974 have not yet been 

completed. 10

43. Z deny each and every allegation contained in paragraph 

64 of the Petition and say that at all tines Z have 

conducted the affairs of the Company for the benefit 
of the Company as a whole. It is still ray objective 

to form a public company to take over the business of 

the Company for the benefit of the Company and its 
shareholders as a whole.

44.
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Z deny each and every allegation contained in paragraph 
65 of the Petition and say that Z exorcised the rights 
which Z was advised I had under Article 32 of the 

Articles of Association for the reason already stated 
and because of the actions of the Petitioner which 

had affected the operations of the Company to the 

detriment of the Company and other shareholders. 
Since early 1972 the Petitioner has been carrying on 
business on his own account under the name "General 
Bulldozing Co." and through various companies in 
direct competition with Consolidated which is 

approximately 50% owned each by the Company and 

Delbar. Consequently Z do not believe that it is in 

the interests of the Company as a whole that the 

Petitioner continue as a shareholder thereof.

20
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45. I deny each and every allegation contained in
paragraph 66 of the Petition and say that dividends

and profits have not been paid or distributed (apart 

from for the year ended 30 June 1962) because the 

Company has not traded profitably and the necessary 

cash has not been available. In relation to the 

giving of the notice referred to I repeat paragraph 

44 hereof.

46. Z admit the allegations contained in paragraphs 67 

and 68 of the Petition and say that X have always 
exercised the powers referred to with the object of 

advancing the interests of the Company.

10

47. I deny each and every allegation contained in 

paragraph 69 of the Petition.

48.

In the 
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S. Caratti 
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As to the allegations contained in paragraph 64 of 

the Second Affidavit of the Petition verifying the 

Petition herein (hereinafter called "the Second 

Affidavit") Z admit the first sentence thereof. As 
to the second sentence thereof Z deny that any of 

the conversations took place late in 1960 or early 

in 1961 as alleged or at all. On numerous 

occasions after the Petitioner became a shareholder 
in the Company in August 1961 we discussed his 

shareholding in the Company, the state of affairs 
of the Company, ny plans for the future of the 
Company and other matters related to his position in 
the Company as previously set out in this my 

Affidavit. Z deny that the conversations referred 
to in 1971 or 1972 took place as alleged or at all. 

Early in 1971 Landall appointed a Receiver and 

Manager of Caratti Australia under a debenture held 

by Landall over the assets of Caratti Australia and

20

30
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the Petitioner told me shortly afterwards that his

In the 
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S. Caratti 
18th February 
1975

employment with Caratti Australia had been 

terminated. I told him that Landall had commenced 

legal proceedings against Consolidated and myself 

arising out of the Landall transaction previously 

referred to. The Petitioner asked me about his 10%. 

I told him that nothing could be done until the 

Landall proceedings were resolved. He asked me to 

buy his shares. I told him I wan not in a position 

to do so because the affairs of the Company were in 10 

a meSB and would remain so until the Landall matter 

was resolved. In the meantime I helped him set up 

in business as General Bulldozing Co. using workshop 

premises of the Company at Koojan Avenue South Guildford, 

I had to re-organize the Earthrooving and Bulldozing 

business of Consolidated without premises until we
*

leased a workshop at Wslshpool from D.F.D. Rhodes 

Pty. Ltd. I arranged for Consolidated to hire the 

Petitioner bulldozing and other equipment to get 

started in business. The Petitioner continued and 20 

continues to reside in a house at 73 Great Eastern 

Highway South Guildford which was owned by the 

Company and in respect of which rates, taxes and 

insurance have been paid by the Company. The 

Petitioner has not paid rent for the General 

Bulldozing Co. workshop premises or the plant and 

equipment. The plant and equipment was returned in 

1972 but the Petitioner continues to occupy the said 

workshop premises. I have discussed with the 

Petitioner the payment of rent for the premises and 30 

charges for the hire of equipment but he has denied 

any liability to pay because he is a shareholder of 

the Company.

49. I do not know and cannot admit the allegations
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contained in paragraphs 65 to 68 inclusive of the 
Petitioner's said Affidavit.

SO. As to paragraph 69 of the Petitioner's said.Affidavit 
the contractual relationship was reduced to writing 
after 2 August 1961. Exhibited hereto marked "SC5" 
is the original of the engrossed Partnership 

Agreement which was prepared by the Solicitors for 
the partnership late in 1961. The Petitioner and Z 
had discussed the terms of the partnership earlier in 
1961 as being on similar terms and conditions as the 
previous family partnership and the proposed Deed of 
Partnership was prepared on that basis. I recently 
discovered the engrossment and duplicate of the 
proposed Deed during a search of my papers. I 
cannot recollect precisely why the Deed was not 
signed but to the best of ray recollection I simply 
overlooked having the Deed signed.

10
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52.

As to paragraph 70 of the Petitioner's said Affidavit 
I did not give evidence in the said action because Z 
was advised by my Counsel that it was unnecessary for 
me to do so. I was present in Court throughout the 
hearing of the action and was prepared to give 
evidence »

As to paragraphs 71 and 72 ofthe Petitioner's said 
Affidavit Z am not qualified to express an opinion on 
the matters referred to therein.

20

53. Z crave leave to give further evidence relating to 
the affairs of the Company when Z have received the 
results of the examination of the books, records and 
accounts of the Company regarding the matters alleged 
against me. Z further oravo leave to give further

30
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evidence relating to events from late 1970 to date 

regarding the affairs of the Company in respect of 

which I have as yet been unable to give instructions 

to my Solicitors.

SWORN by the Deponent 
at Perth in the State of 
Western Australia this 
day of February 1975. 
Before Met

G •
A Commissioner of the Supreme 
Court of Western Australia 
for taking Affidavits.
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1975
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in the Supreme AFFIDAVIT OF SERGIO CARATTI 

Court________

Respondents' 
(Appellants') 
Evidence

No. 17
Affidavit of 
S. Caratti 
8th April 1975

I, SJ;FGJO CARATTI of 202 Hilliamn rood r-oosoborry 

Hill in the fltato of Wontern Auntralla, narthnoving 

Contractor HflKn OATH AND SAY:

1. I nm tho second Respondent horo.ln. I ov\ alno 

tho Govern Inrr Director of Caratti Holding Co. Pty 

Ltd (hereinafter called "tho Cotnpanv") nnd I am duly 

authorised to nakn thin affidavit on itT l^clialf.

2. I hnvo rood what purports to bo n truo copy of an 

affidavit of nomnrdo Z.ampatti nvorn oji 3 7\jjril 1075 

and filod lioroin (herGinaftor c.nl l«xl ""njnpntti 1 1 10 

offlrJavitM .

3. I rofor to paragraphs 2, 10, 11 nnd 12 of Znnpatti'n 

affidavit. I an informed by my solicitor* and truly 

believe that on 19 February 1974 tho iratter of the 

adjournment of tho petition wan argued at length before 

tho Honourable The Chiof Justice who directed that tho 

potiticn bo lintod for hoaring an noort nn pocniblc aftr.r 

the appeal wag duo to be hoard nnd that on 24 March 107? 

thr Honourable fir Juntico Hurt indicated that if ho 

wt^ro aval Inhlo he v/ould hear the prtitlon on 29 April 20 

lO?! after tho sittinga of thrs full court in April when 

tho appeal would bo hoard.

4. Hy BO Hoi tor B inform iro and I truly boliovc t!»at 

tlioro hrirs bcor\ nothing to nrovont fio petition being
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listed for hearing in May or being included in the 

callovor list for May and the petitioner'a solicitors 

hovo not done no.

5. As to the possibility of a further appeal to tho 

High Court (if the appeal to the Full Court in 

unsuccessful) T have been advised not to consider such 

an appeal. In any event, this petition haa had a 

serious disruptive effect on tho buninnnr, of thn Company 

and with respect to other businesses vi th which I aw 

connected and I would not wish to unduly prolong the 10 

dispute.

6. I refer to paragraphs 14 f 15, 1C nnd 17 of 7nmpatti'n 

affidavit. I do not understand tho criticism made. It 

in in the interest of Cnratti Holding Co. Pty T.td and 

its shareholders that the amount shown in tho balance 

sheet as being nocurod by the dobrnturn bo reduced. Over 

tho period from .1960 to 1073 total shareholders funds an 

shown in the bnlancc sheets of Cs.rotti Holding Co. Pty Ltd 

incror.sed. How produced to ron r.nrkod "506" in .« 

"Diosoctio?) of Shareholders Funds" prepared by PETER FORBEH 20
%

former .not: rotary and accountant to the Company. I am 

informed by him and truly believe thnt tho anounts shovm 

thorsin are a true and accurate record of transnctions of 

tho Company ns shown in its books.

7. I refer to paragraph 18 of ZanrMtti'n affidavit. Tho 

allegation that the petitioner ha«s nevor received a 

dividend nor any other moneys (other than minor nmountn 

referred to in thr» petition) from tho Company La not truo. 

I mn informed by Petor Forbcs and truly believe thnt the 

books of the Company show the following transactions with 30 

th» petitioner ^hereby ho has rocoivod n financial 

benefit from tho Company:

In the Respondents' 
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No. 17 Affidavit of S. Caratti 
8th April 1975



April no, vif3 Credit ->f dividend 
declar" J 5B5.00

Juno 30,
Sept 30,
Fob 26,
Fob 26,

: 3

19G5

June
Dec
June
Aug
June
Sept

1°^5
191' 5
iinr>
n66
1H71

1, 1.971

Loan
Income tax payment
Loon
Income tax payment
Income tax payment
Income tax payment
Loan
Loan

Loan 
Hire of Plant
Paid to Landall Holdings 
in reduction of moneys 
due by petitioner re: 
General Bulldozing
lit Barker 

Caratti Australia

40.00
065.50 

2400.nn 
1902.60 
1176.40 
4744.60
GOO.00
600.00

100.00 ::.j.o
3208.00

1000.00

600.00

348.00

The net totnt of these benefits in ?17,760.10. I alno

refer to the matters net out in pnrnqrnnh 40 of my affidavit

oworn on .18 February 1975.

8. J refer to the oocond sentence in paragraph Ifl of

Barpatti's affidavit. When the petition '-;nn pronented

I wnr* advined by my solicitors not to rroll or dispose of

any of the aasotn or undertaking of Cnratti Holdinq Co.

Pty Ltd other than through normal trading- transactions

in the ordinary course of business. I have complied with

the advice given. I am also willing to givo an

tmdertaking not to sell or otherwise dispose of any of

tho Company's n«j*et.i other than in the ordinary courso

of burjineoa.

0. I rofer to paragraph 19 of 7ampntti'rj affidavit.

Caratti Holding Co. Pty Ltd ownn farms nt Mt Barher and

Deacon and two workshops. Tho Compnny and ito shareholdorn

would be prejudiced nnd would suffer 3orj«» if a provisional

liquidator- were appointed.

10. I refer to paragraph 20 of 7r»rnatti's affidavit.

The appointment of a provisional liquidator will have
In the Respondents' 
Supreme Court Evidence
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no affect whatsoever on the amountn paid to the Company

undor the debenture. Now produced to mn mnrkccl "HC?"

in n true copy of tho debenture. I lu.v? boon advimd

by my oolicitors and truly believe that unclnr itn termn

tho only pcrrson who can call up tho noncyn oecured undor

it in myself (v;hile I an alive).

11. There nro other ;. negations in Tlrnnpntti'q nffidnv.it

vrhich require denial or qualification. I will not <3o no

in detail but soek leave to refer generally ny affidavit

eworn 18 February 1975 and filed heroin. 10

sworn by tho
SEROIO CrV'JVVTT ) 
at <^ u^ v i )
thiR V-,V *•• r1,TV Of?

r-o ,

A CoFjninRioner of tbn Supreme Court of 
Western Tvustralin for tricing Affidnvit5.

In the 
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Affidavit of 
S. Caratti 
8th April 1975
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AFFIDAVIT OF SERGIO CARATTI 
In the Supreme 
Court__________

Respondents' 
(Appellants') 
Evidence
No. 18
Affidavit of 
S. Caratti 
20th June 1975

I, SERGjo CAR ATT I of 202 Williams Road, Gooseberry

Hill in the Shaiio of Western Australia, F.arthnoving

Contractor, MAKF. OATH AND SAY as follows :

1. I am the Governing Director of Caratti Holding

Co. Pty. Ltd (hereinafter called "the company") and

1 .am duly authorised to make this affidavit on its

behalf.

2. -Now produced and shown to me marked "SCP" is the 

minute book of Caratti Holding Co. Pty. Ltd.

3. I identify the minutes therein. In particular, 

I identify the* minutes of a meeting of the company held 

at 9 a.m. on 1 Juno 1975 which minutes are contained at 

Pages R9 and °'T of the said minute book. %

4. Such meeting took place on the day and at the time 

set out and the record of the business as set out in the 

minute is cor v net.

5. On 3 ,'Hinr .1.975 I signed the minute ns Governing 

Director of t'.ir company.

PWOPN by the- .•••••id )
.SERGIO CARA'JT' :i I, ) r~^
' A^A A . ) 0 » this 90^ ciov or )

Before me,

A Commissioner of tlie Supreme Court of 
Western Australia for talcing affidavits,
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AFFIDAVIT OF PETER FORBES 
In the Supreme 
Court_________

Respondents' 
(Appellants') 
Evidence____

No. 19
Affidavit of 
P. Forbes 
1st May 1975

I, PFTTT> ropnFS of 16 Sulnrnn «venuc, Salter Point in the 

State of re stern Auatralla, Public Accountant, MAKB OATfT 

AND FAY as follows:-

1. I am a Public Accountant, From November 1964 or

thereabouts until May 1973 I wan err>loyed by Caratti

Holding Co. Pty Ltd (hereinafter called "the Company")

an an accountant. In Juno ln fifl I became the* recretary of

the Company and also of all other Companies in the Caratti

Croup. I remained an fecrwtary of th« Company and all

other Companies in the Caratti Croup until May 1973. 10

2. T have read vhat purport to he truo copies of the 

petition horcin, the affidavit of Rernardo Earrpatti w*orn 

on 3 necember lf>74 and filod h«rein, and the affidavits of
i

S«r<rio Caratti nworn on 18 February 1075 and 8 April 1975 

and filed herein.

3. Paregrapho 1 to 19 inclusive of the petition are 

correct. I do not know of py own Knowledge whether the 

facts set out in paragraphs ?0, 21 and 22 of the petition 

aro correct or not.

4. An to paragraph 33 of tho petition, when I first began 20 

to work for the Conpany an an accountant in November 1964 

one of nv jobs wa* to prepare salary cheques for staff 

tnertbern of the Company. From my own Vnowlodgo I aw able to 

attest that frow November 10M until 30 June 1965 or 

thereabouts tho petitioner wan receiving a salary from the 

Company. Thereafter the petitioner received a *alary from
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Carattl Bulldoaing Co. Pty Ltd (until 31 July 19«5) , then 

from Caratti Bulldozing Co. (1967) (until 30 September 

•19f9). At the request of the petitioner I used to post 

his salary choquo to tyia hank account at the Commonwealth 

Ban*, Guile! ford branch. I am also aware that from 

Hovonbor 1964 to S«»r>t<>mher 19fi9 the Company which paid 

thr» pot tit loner's salary in each case pnld all his telephone 

account* and gavo him free petrol and maintenance with 

respect to the petitioner 1 * vehicle. Froo 1968 the 

petitioner occupied rent free A house at 73 Great Eastern 10 

Highway, South Hulldfbrd which house wms owned by Caratti 

Consolidate^ Pty Ltd luntil it was sold to Landall Holdings 

Ltd in Tun«? 1070.

5. After September 1969 the petitioner used to continue 

to receive a ealary from Carattl Australia Pty Ltd but the 

sum vns paid to him by cheque by the Paymaster for the Croup, 

Patrick willinp Mountain. Re wan then paid weekly instead 

of monthly. I air. aware that tJ-o petitioner continued to 

receive a salary through tho Paymaster because of my general 

knowledge of th« Company's business being its Secretary and 20
In the
Supreme Court Accountant.

6. Prom November 19f4 when I first began to work for the 

Company at least until February 1967 or thereabouts the 

petitioner was employed on assistant to Sergio Caratti and

Affidavit of wns r««ponsiblo principally for operations and reovesaent
n T«*OT"bGfi
1st May 1975 °* bxilldoasing and other plant. He and Bergio Carattl

d at the »amo placa namely 515 Treat Eastern Highway, 

R«dcllffo. The petltionor was regarded by myself and 

everyone as the assistant manager to Sergio Caratti who was 

generally responsible for the management of the business of 30 

the Company. If dodl«ions had to be made regarding 

operations and if Sartjio Taratti was not available, the 

matter would be referred to and a decision made *••> the 

petitioner. At night tho nwitchboard night switch put the
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Cortiany line through t|b the homes of both F>rgio Caratti 

and the petitioner. People ringing the Company after
'' ! -

hours would reach the tmrrber of cither Pnrgio Caratti or 

the petitioner. In addition, there was a direct telephone

link botveen the officja, the honos of Scrgio Caratti and

the petitioner and thn workshop manager. In my oninion

the reason why the bulldtsing side of the raratti Croup

was so successful in the 1^*0•« was the clo«*e communication

between the petitioner and Sergio Caratti and thf? fact

that one or either of them was available at all tim«s to 10

deal with any problems^

7. An to the financial! sidft of the business, Hitmll day to

day transactions were handled by the office otaff and

Serffio Caratti. ?>n to capital expenditure such as the

purchase of bulldozers or other item of nlant, frora iny

'Vrnox/lr^<7e of the buninwsj* of the various Cowpanirafl with

which Scrgfo Caratti visa connected (hereinafter called "the

Caratti ^roup") and thfe.way in which the dffcioions were

pado, T are able to attest that it was the usual practice

for such decisions to b<? r»adc hy Fergio Cnratti after 20

consultation with the petitioner. The same applied to large

items of expenditure oh na^or repairs. It was tha practice

f>f Serryio Caratti and fc?•.'> Petitioner to diseusa such items

In the '°* expenditure before fchr»y wore made. • '" . . 

pr r 6. Tin to major decisions between. the petitioner and Sergio 

Respondents' Carattl, I have no firpt hand knowledge of nuch decisions 

prior to November 19641* I seek loavo to refer to sub

19 paragraph* (a) to («) of paragraph 22 of the affidavit of
davit of 
orbes 

1st May 1975
P. Forbes Sergto Caratti sworn oh the 13th February 1*17*$ and filed

herein. The events sejb out in such sub paragraphs are the 30 

tftajor busine*« decisions which were nade by the Caratti 

ICroup from 19^4 to 117^.

J9. KR to nub paragrao^i (b) thereof, from my gcr«ral 

|recoll»?ction of discusiiiono with the petitioner I ara certain
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that fcampatti was aware of the proposal to acquire the 

isaued capital of Glenfalloch Contractors Pty Ltd and 

change it** nans$ to Caipatti Bulldozing Co. Pty Ltd and 

operate the bulldozing and oarthnoving business through 

such Company for taxation purposes. However, I do not 

rerraPtber any specific discussions with Zainpatti at the! - -

tirws. j

10. Petweem 1965 and 19C7 th« Caratti Group began 

contracting work in a dltion to agricultural work. For the 

purnoeo of organising all its activities, a general manager 10 

and engineer were appointed. After the appointment of a 

manager in or about 196ff there wan a discussion between 

Pftrgio Caratti and tho petitioner at which T wan present 

in which it was agreed that the operations centre for 

bulldozing and agricultural work which at the time w«a run 

by the petitioner in conjunction with Sergio Carattt would 

be» moved to a nov/ workshop to he built in Koojan Avenue, 

Pouth Cuildford.

11. Tn early 1967 the ne\/ workshop was completed and the 

petitioner took charge of bulldozing and agricultural 20 

operations within 100 wiles radius of Perth and headed in 

the name "General Bulldozing Co". After this shift, the 

petitioner continued to reroain in close contact with the 

old office. He visited th« main office and had discussions

In the with Rorgio Caratti almost every day. The day to day
Supreme Court

financial dealings for the aide of the business which was

Respondents' run **'•" the petitioner still carried on at the Main Office.
Evidence

12. T refer to sub paragraph (c) of paragraph 22 of the

No. 19 said affidavit of Sergio Caratti. Fron my conversations
Affidavit of . , J
P. Forbes with the petitioner in 1967 I aw able to attest that he
1st May 1975 !

was generally aware as to tho nature of the negotiations

with Mr Phi Hip r*alouf regarding Latec Investments Ltd. 

1.1. After 1 August 1967 or thereabouts when all the plant 

which hn<! been formerly owned by the Company had been sold

184



to Carattt Consolidated Pty Ltd the bulldozing operation
i i

ojf th« Caratti Croup w»|r«» controlled by th* Board of 

Directors of Caratti Consolidated Pty Ltd. I was the 

Secretary of Caratti Consolidated Pty Ltd. Sergio Caratti 

vjruo the Managing Director and the othor directors were 

T. Malouf, T.W. Wright, J.A. ?*az*a and fc.fi. Pearce. After 

thin timo the petitioner "as not involved in major decisions 

made by the Directors but he was Informed after they had 

been made.

14. T refer to sub paragraph (d) of paragraph 22 of the 10 

aaid affidavit of Sergto Caratti. I recollect telling th« 

petitioner nyself of tho decision to form a public Company 

at some time in the future, though the Company would in 

the meantime he operated as a proprietary Company.

15. jvfter 1 July 1965 the Company carried on only tuo 

activities. Firstly, it was the ovrnor of all th® plant used, 

bv the Caratti Hrouo and it lca««»d mich plant to the 

operating Cowpany namely Caratti Pulldossincr Co., ?ty Ltd 

until 11 July 13S7. Tt al*o carried on farnfing operation* 

on properties o^^ned by tho Company. After 31 Jxtly 1067 20 

the Company only carried on farming operations on farms it 

ovned at Beacon and Mt Barker or leased such farms to 

other persons.

16. T refer to aub paragraph <3) of paragraph 2? of the

In the , said affidavit of Sergio Caratti. T wa« present at soveral
Supreme Court
__________ discussions between Pergio Caratti and the petitioner at

Respondents' vhich Sergio Caratti explained to th<$ petitioner and ray self 
Evidence

• ____ the stage at vhich negotiations had reached with Landall

No. 19 Holdings Ltd.
Affidavit of
P. Forbes 17. T refer to paragraph 30 and 31 of the Petition. Now 30
1st May 1975

produced to mo marked "pfl" io a bundle of copies of

general ledger cards in respect of transactions involving 

the Coctpany and the petitioner. From the notation on the 

ledgers and from my experience as an Accountant the
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tranoactiono shown by the ledger carda are a* follows?

Dr.

April 30 1963
Crftdit of div. declared

Jun« 30 19C3 
To Loan

Sept 33 
Tncor.e tax

F«?b 
Loan

26 1965 
Loan

Far 20 1965 
In coma tax

Juno 
Tncono. tax

Loan

Aug 
Loan

Hire of riant, dozing 
C.P. bloc):

By Bulldozing (1967) 
ur. to Sent

40.00 

865.50 

2400.00 

1902, 60 

107S.40 

4744.60

son.on 

100.00

3208.00

Sflpt 1 l<>71
To amounts paid on settlernsnt
with Land a 11 Holdings due by

Coneral Bulldozing 
Mt Barker 
Taratti »\istralia 348.00

In the 
Supreme Court Total ;- ^18,343.10

Cr. 

$5i5

10

20

30

$595.00

Respondents' 
Evidence

No. 19
Affidavit of 
P. Forbes 
1st May 1975

not hav» any first band knowledge of tha 

transaction? referred to in the ledger card except for the 

lant transaction mentioned. The entry on the card in 

rnapoct of th« aura of $3208 \»a« written in n»y own handwriting. 

The sum of $3208 was for the hire of plant by tha petitioner. 

19. The Petitioner has occupied two premises since they were 

purchased by the Company in May 1971. One of »uch promise* 40 

is thp said house at 73 Or«at Pastern Highway, South 

Guildford. Another property ia the new workshop referred
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to; previously in this afifirlavit in Koojan Avenue, South 

Hxjildford. Alno, the petitioner hna used nlant owned 

by the•Conpany. No invoices have over been rained by the 

Company in respect of theno itemn except for rent.

2ft. I refer to paragraphs 33 and 3° of the Petition. In
1 ' f' i 

1972 T prepared a "mock" dissolution statement of the

partnership S. alnd M. Caratti trading as If.A. Bulldozing Co.'

Ibolieve this dqcujment i» exhibit 70 in action Tlo. 2361 of
j j

1(973. I also prepared a rough valuation of the Cornpany.

This was prepared in my own handwriting and given to Sergio 10.
Caratti. The valuation which I prepared was baaed upon my 

own guea» of thp values of assets and was only to be used 

to assist in negotiations with the petitioner so that the 

parties to auch negotiations wouln havo iocx» idea as to the
i

£«8«ats otmed by the Company and my <Tu<357n as to their value*.

i?l. T refer to paragraph 42 of the Petition. I seek leave

)to ref«r to the affidavit of Temio Caratti jsvom 3 *.prili . . ^ - . *
(1975 and filed'herein.- Exhibit TCO" thereto ia a document[ '

.
entitled "Dissection of {shareholders funds" which I prepared.

i • '

This document sets out the correct amount for shareholders 20 

funds froin the balanes* sheet? for the Company for th« 

financial year ended 301"; June 1^51 to 30th June 1973
i • ' •

respectively, ;and which -show* how puch amountg are calculated. 

The figures shown are booV>:eeping figuras only based on 

anountn ^ho^^n in ledger card*?, and do not represent actual

Supreme Court

Respondents ' 
Evidence

No. 19
Affidavit of values.

1st May 1975 ^2. 'low produced to me marked "pr.-?" is a copy of the

balance sheet and profit and losn account for the Conpany for 

the year ended 30th June 1973. This has been prepared on 

the basis of ledger cards and the figures do not represent 

th» values of the annota set out therein.

23. During th,« whola of the tirce that T was awployad by th* 

Company as its Accountant I do not recollect an" 'nstanca

30
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when the petitioner anked PVO if he could look at Ixjofce of

account or financial statamontn of tho Conpany.

24. If ho had asked no T would have ahovm thca to him. I

had no inntructiona fron flergio Caratti to tho effect that

I could not chow the petitioner any books of account.

25. Paragraph 44 of the Petition is correct. As to

paragraph 45 of the Petition, tho amount shovn does not

represent tho value of tho plant and equipment owned by

tho Conpany or tho coat less depreciation of such plant

land equipnent. Tho amount shown is derived from the ledger 10

car<3 of the Company and the amounts on the ledger cards of

tho Company arose aa a result of th« transactions with

I.andall Holdings Ltd sot out in sub paragraph (e) of 22 of

th« affidavit of Sergio Caratti .r^m 13 February 1075. In

such transactions tho amounts placed against items of plant

and equipment uore arbitrary only and did not have any

relation to tho value of tho equipment. It in not possible

to nay that the amounts placed against each ite* of plant

and equipment represent thr» cost of the equipment because

tho transaction* with Landall Foldings Ltd Involved the 20

overall nettlawont of a nuttMr of contingent claims which

had no relation to pin: -. and equipment,

25. The sano ronarVit a; j ly with resprct to the figure shown

as the cost of land ana y-uildinqs referred to in paragraph

47 of the Petition.

27. T refer to paragraph 58 of the Petition. I also refer

to paragraph 59 of tho said affidavit of Sorgio Caratti

•worn 18 February l/)75. I ar a-fare fron my oim knowledge 
In the 
Supreme Court of tho transactions and facts set out therein. I ara able

to atteot that on 3 October 1*74 Sergio Caratti paid 30 
Respondents' 
Evidence $752,f!00.00 to t7.»,. Bulldozing Co and caused W..\. Bulldozing

Co to pay $7£l,?95.00 to the Company whereby the debt owing
No. 19
Affidavit of by w.*. Bulldozing Co to the Company vi\s fully *fncharged,
P. Forbes
1st May 1975
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Supreme Court

Respondents' 
Evidence

No. 19
Affidavit of 
P. Forbes 
1st May 1975
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NO. 20

FIRS'? AFFIDAVIT OF PETER 
In the Supreme FORBES 
Court _______

Respondents' 
(Appellants') 
Evidenc^

No. 20
First Affidavit 
of P. Fiorbes 
18th Ju;ne 1975

I, PlETER FORBES of 16 Sulrtan Avenue, Salter Point in 

the State of Western Australia, Public Accountant, MAKE . 

OATH AMD SAY as fojllows :

1. I refer to my affidavit sworn in this matter on 

1 M£y 1975 and filed herein.

2. Now produded and shown to me marked "PF10" is 

a dfaft balance sheet and profit and loss account for 

Canatti Holding Cc^. Pty. (Ltd for the year ended 30 June
V>^ <•«— »

1P7I4. These statements have been prepared I on the basis

of ledger cards and the figures do not represent the values 10

of the assets set out thdrein.

3. Moreover, the statements are drafts only as financial 

statements for other companies in the Caratti group of 

companies have nofc been Completed for the same period.

4. Subject tjo possible adjustment after the accounts

of other companiels in th$ Caratti group have been prepared,

the said financiall statements represent a true and correct

summary of the triansactipns of Caratti Holding Co. Pty. Ltd

fot the year ended 30 June 1974 as shown in the ledger cards

of' that company. 20

SWORN by the sai4 )
FORBES at )

day of. ) 
1975 )

O 
\ .

Bel fore me,

A Commissioner of tbe Supreme Court of 
Western Australia for taking af f idavxts.
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NO. 21

. . „ SECOND AFFIDAVIT OF PETER F'ORBES. In the Supreme
Court_________

Respondents'
(Appellants')
Evidence

No. 21
Second Affidavit 
of P» Forbes 
18th June 1975

I, PETER FORBES of 16 Sulman Avenue Salter Point in the 

State of Western Australia, Public Accountant, MAKE OATH 

AND SAY as follows :

1. This affidavit is supplementary to an affidavit sworn 

by,me on 1 May 1975 and filed in this matter.

2. I am able to attes,t-to the statements made by me in 

this affidavit based upon my. own knowledge of the business
\ '. .

and affairs of Caratti Holding Co. Pty. Ltd and all .other 

companies in the Caratti group as accountant, secretary 

or former accountant or secretary of such companies. All 10 

statements contained in this affidavit are.true to the best 

of my knowledge information and belief. .

3. I refer to paragraphs 59 to 64 of the Petition.

4. Now produced and shown to me are the following 

documents marked with the following respective letters and 

numbers:

Details of loan account for Caratti
(Kent River) Pastoral Co. Pty. Ltd "PF3"

Details of loan account for Albany
Forts Freeholds Pty. Ltd "PF4» 20

Summary of details of loan account
of Caratti (Chapman Valley) Pty. Ltd "PF5"

Summary of details of loan account
of Caratti (Bullfinch) Pty. Ltd "PF6"

Details of loan account of Caratti
Freeholds Pty. Ltd "PF7"

Details of Delbar Investments Pty. 
Ltd of loan account in accounts ^f 
Caratti Holding Co. Pty. Ltd "PF8"



Each of these documents has be<>n prepared by myself

based upon the ledger cards and in some cases also the

journal entries of Caratti Holding Co. Pty. Ltd. Each

document represents a true and accurate summary of

transactions between Caratti Holding Co. Pty. Ltd and

the other respective companies based upon such ledger

cards and journal entries. In each case the balance shown

at the end of the summary represents the amount owing by

the respective comp&ny to Caratti Holding Co. Pty. Ltd as

at 30 June 1973. 10

4. As to Caratti (Kent River) Pastoral Co. Pty. Ltd

the statement marked "PF3" shows an analysis of the items

appearing in the loan account for that Company. Most of

the payments made by Caratti Holding Co. Pty. Ltd for or

on behalf of Caratti (Kent River) Pastoral Co. Pty. Ltd

were made between 1 July 1964 and 30 June 1965 when

Caratti Holding Co. Pty. Ltd was the operating company

for the group of companies. By this I mean that Caratti

Holding Co. Pty. Ltd owned aind operated most of the

earthmoving machinery for the Caratti group of companies. 20

5. All such items of expense or services rendered were

regarded as loans by Caratti Holding Co. Pty. Ltd to Caratti

(Kent River) Pastoral Co. Pty. Ltd. Interest was not

charged on such loans because to do so would increase the

income and therefore the income tax payable by Caratti

Holding Co. Pty. Ltd. Such a liability would have substantially

reduced the liquidity of the Caratti group as a whole.

6. The land used by Caratti (Kent River) Pastoral Co. Pty.

Ltd was land owned b'y or shown in the accounts as being

owned by Caratti Holding Co.. Pty. Ltd. As most of the items 30

of expenditure related to the development of such land,

Caratti Holding Co. Pty. Ltd'was benefiting in that its

property was increasing in capital value.

7. The reason why the land was farmed or leased by Caratti 

(Kent River) Pastoral Co. Pty. Ltd was that this company

In thje Respondents' 
SUprejme Court Evidence
No. 2)1 Second Affidavit of P. Forbes 
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had accrued losses and any income which it earned was 

not taxable OB was not taxable to the same extent as 

would have bedn the case had Caratti Holding Co. Pty. Ltd 

farmed the larjd itself.

8. From May or Juno 1966 Caratti (Kent River) 

Pastoral Co. Pty. Ltd sub-leased the land to third 

persons. The rent was received by Caratti Holding Co. 

Ptv. Ltd in reduction of the loan.

9. As to Albany Forts Freeholds Pty. Ltd, this Company

is the owner of certain land near Albany. Again, most 10

of the items shown in the statement which make up the

loan from Caratti Holding Co. Pty. Ltd to Albany Forts

Freeholds Pty. Ltd were incurred from 1 July 1964 to

30 June 1965 when Caratti Holding Co. Pty. Ltd was the

operating company for the group.

10. As was the practice with the Caratti group of 

companies, various companies in the group would use plant 

and equipment of the operating company when there was no 

demand for such plant and equipment from outside parties. 

This meant that the plant and equipment of the operating 20 

company was being used to the maximum which was of 

advantage to all companies in the Caratti group. If 

associated companies did not use such plant and equipment, 

then they would have remained idle.

11. The land which was owned by Albany Forts Freeholds 

Pty. Ltd was undeveloped and it was always intended that 

the moneys paid by Caratti Holding Pty. Ltd would be 

repaid when the property was developed.

12. In or about 1972 the land was sold but was sold to 
In the
Supreme Court a pUrchaSGr who later defaulted. In the meantime some 30

interest payments had been received and these have been 
Respondents'
Evidence applied in reduction of the loan by Caratti Holding Co. 

0 . Pty. Ltd to Albany Fqrts Freeholds Pty. Ltd.
NO • ^- J.

13> As t0 Caratti (Qhapman Valley) Pty. Ltd, the land
Forbes , , ,_. . , . , . _. 18th June r armed by this company was acquired in or about June
1975
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1964. For the first yeai of its operation, all 

money which wias required for its operation was 

provided by Claratti Holding Co. Pty. Ltd as the 

then operating company.

14. From time to tirtie Caratti (Chapman Valley) Pty. 

Ltd has paid to Caratti Holding Co. Pty. Ltd various 

amounts in reduction of the loan account which items 

are shown in the sumituiry.

15. Caratti Holding Co. Pty. Ltd has also received 

other benefits or advantages from Caratti (Chapman 10 

Valley) Pty. Ltd. Whon the land farmed by Caratti 

(Chapman Valley) Pty. Ltd was acquired, that company 

also acquired a number of items of plant. In the 

financial year ended 30 June 1965 such plant was used 

rent free by Caratti Holding Co. Pty. Ltd. No charge 

was made by Caratti Chapman Valley) Pty. Ltd for the 

hire of such plant. Such plant was subsequently sold 

by Caratti Holding Co. Pty. Ltd to Caratti Consolidated 

Pty. Ltd.

16. In or about March 1966 Caratti (Chapman Valley) 20 

Pty. Ltd granted a second mortgage to Mutual Acceptance 

Ltd as collateral security for the balance unpaid under 

hire purchase agreements with such plant. This was of 

indirect benefit to Caratti Holding Co. Pty. Ltd.

17. I refer to the remaining summaries in respect of

which the same comments apply. On 31 July 1967 various In the
Supreme Court agreements were entered into between companies in the

Caratti group of companies including Caratti Holding Respondents'
Evidence Co> pty> Ltd and Latec investments Ltd. One of such

agreements was the debenture a true copy of which marked 30 No. 21
Second Affi- »sc7" is exhibited to the affidavit of Sergio Caratti davit of P.
Forbes sworn 8 April 1975 and filed herein. I respectfully 18th June L r J

seek leave to refer to such debenture. I also respectfully 

seek leave to refer to paragraph 22 (c) of the affidavit

of Sergio Caratti sworn 18 February 1975 and filed herein.
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Such affidavit explaibs the nature of the transaction 

with Latec Investments Ltd.

18. After the said debenture and associated transactions 

were entered 4nto, thfe operating body for the group was 

a partnership of companies which had accrued losses 

which partnership was called Caratti Bulldozing Co. (1967). 

Such an arrangement was of benefit to all companies in 

the group including Caratti Holding Co. Pty. Ltd

19. From August 1967 any cash which was available from

the operating company or.any of the farms in the Caratti 10

group (including Caratti Holding Co. Pty. Ltd) was used

to further develop and improve such farms (including

the farms owngd by Cajratti Holding Co. Pty. Ltd) .

20. It was agreed with Latec Investments Ltd that all 

such transfers of funds from and services rendered by 

the operating company would be shown in the books as 

transfers to Caratti Hblding Co. Pty. Ltd in reduction 

of the debenture and then as loans by Caratti Holding 

Co. Pty. Ltd to the farming company concerned. Caratti 

Holding Co. Pt;y. Ltd became the company through which 20 

most inter company transactions were recorded. For 

accounting purposes this arrangement was also the simplest.

21. Such an aprrangemtent was also of benefit to Caratti 

Holding Co. Ptiy. Ltd in that it was the owner of

In the approximately 50% of the issued shares in Caratti 
Supreme Court
__________ Consolidated Pty. Ltd. The reduction of the amount owing

Respondents' under the said debenture reduced the liabilities of 
Evidence

Caratti Consolidated Pty. Ltd increasing the value of

No * 21 the shares in that company. 
Second Affi
davit of P. 22. After 31 July 1967 it was not possible for funds 30 
Forbes J

18tn June 1975 to f^ow b ack from the various farming companies to

Caratti Holding Co. Pty. Ltd because of a dispute with 

Latcc Investments Ltd regarding the overdraft of Caratti 

Holding Co. Pt)y. Ltd. No written agreement had been 

made in 1967 regarding the reduction of the overdraft of
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Caratti Holding Co. Pty. Ltd of approximately

$250,000. Hpwever J am informed by Sergio Carattj

and truly believe that it had been orally agreed

between one faalouf of Latec Investments Ltd and

Sergio Carattti on behalf of Caratti Holding Co. Pty.

Ltd that Latec Investments Ltd would agree to Caratti

Consolidated Pty. Ltd taking over liability for the

overdraft. Subsequently Latec Investments Ltd would

not permit Claratti Consolidated Pty. Ltd to take over

liability for the overdraft. 10

23. As a result, I advised Sergio Caratti not to 

operate the bank account of Caratti Holding Co. Pty. 

Ltd or to receive any further payments to Caratti 

Holding Co. Pty. Ltd other companies in the Caratti 

group because to do So would prejudice negotiations 

with Latec regarding the overdraft.

24. Now produced and shown to me marked "PF9" is a 

true copy of an agreement dated 30 June 1970 between 

Sergio Caratti and Latec Investments Ltd. I refer to 

clause 4 thereof. 20

SWORN by the Deponent ) 
at Perth in the said ) Q _ 
State this «£>^- ) \. V 
day of ~5\>-<v_b. 1975 )

Before me,

A Commissioner of the Supremo Court 
of Western Australia for taking
affidavits.

In the Respondents' 
Supreme Court Evidence

No. 21
Second Affidavit of
P. Forbes
18th June 1975
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In the Supreme KITSON 
Court________

Respondents'
(Appellants')
Evidence

Nf|. 22 

AFFIDAVIT X}F HENRY MAXWELL

No. 22
Affidavit of 
H.M. 'Kitson 
23rd June 1975

I, HENRY MAXWELL KITSDN of 33 Gardner Street Como,

Company Director, MAKE OATH AMD SAY:

1. In 1970 in my capacity as a Chartered Accountant

I was a partner of Hefrry Rae & Court, Chartered Accountants,

which firm had been asked by Sergio Caratti to advise him

in'his capacity as a Director of Caratti Consolidated Pty.

Ltd and Caratti Holdijng Co. Pty,. Ltd.

2. I respectfully seek leave to refer to paragraph 22 (e) 

of the affidavit of Sfergio Cafatti s-worn 18 February 1975 a 

copy of which paragraph I hav£ read. I was involved in the 10 

transactions referred to in tljie subparagraph.

3. I refer to the "informal meeting" at 67 Fauntleroy 

Avenue Redcliffe referred to in the said paragraph 22 (e). 

From my diary I am able to attest that in early June 1970 

at the request of Serlgio Caratti I attended a meeting at 67 

Fauntleroy Avenue Redcliffe which I understood to be Sergio 

Caratti's home. Present at the meeting were members of 

Sergio Caratti's family who were all known to me. I knew 

that they were the shareholders of Caratti Holding Co. Pty. Ltd.

4. What Sergio Caratti swears that he said and did at 20 

such meeting as set qut in the said paragraph 22 (e) is true 

and correct.

5. After Mr Caratti left the meeting I explained the 

proposed takeover of part of the operations of the Caratti 

group of companies by Lanclall Holdings Limited. I explained 

that:

10-7



(a) In October 19>9 Caratt

In the
Supreme
Court

was a wholly <wned subsidiary of Caratti

Consolidated :»ty. Ltd) 

acquired the whole of 

owned by Cara ;ti Consc

of approximat 

yet been paid

(b)

i Australia Pty Ltd (which

sly $3.5

or secured.

had agreed to acquire or had 

the land plant and equipment 

lidated Pty. Ltd for the price

million. This sum had not

10

Landall Holdings Limited proposed to purchase the 

shares in Car itti Australia Pty. Ltd for a nominal 

sum.

6. I spent most j>f the rode ting explaining the arrangements 

for payment by Caratti Australia Pty. Ltd to Caratti 

Consolidated Pty. Ljbd of the sum of $3.5 million (or thereabouts) 

and the security therefor. I explained that Caratti 

Australia Pty. Ltd was to issue to Caratti Consolidated Pty. 

Ltd debenture stock to the Value of $2 million. I explained 

the nature of debenture stocjk and the security of a floating 

charge over all assets of CaTatti Australia Pty. Ltd and the 

right on default to appoint a receiver and manager. I explained 

that the $2 million was to t)e paid by instalments and I 20 

elaborated on the terms for payment.

7. I explained that there v/as to be a further payment by 

Caratti Australia Pty. Ltd to Caratti Consolidated Pty. Ltd of 

$1,150,000. Of thi$ sum $1 million was to be paid to 

Landall Holdings Limited in payment for 1 million redeemable 

cummulative preference shares paid to $1.00 each. Such shares 

were to be redeemed over three years with the first redemption 

on 1 July 1973. The holders of the preference shares were 

also to be granted options dver 666,666 ordinary shares of 

50 cents each in Lamdall Holdings Limited for an exercise 

price of $1.50 per share.

8. I explained that there was to be a further payment of 

$350,000 not later £han 30 September 1970.

9. I explained that interest was payable on the balance

30

Respondents' 
Evidence

No. 22 Affidavit of H.M. Kitson 
23rd June 1975
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owing from time to time.

10. The meeting lasted sevenal hours. I remember a 

lot of questions being asked by those present mainly with 

regard to the security arrangements and the value of the 

preference shares.

11. I left the meeting with the impression that those 

present understood and also agreed to the proposals as I 

had outlined them.

SWORN by the Deponent, ) 
at Perth in the said ) 
State this $&** ) 
day of ,^K «- 1975 )

Beforeme>
Justice of the Peace

In the 
Supreme Court

Respondents' 
Evidence

No. 22
Affidavit of 
H.M. Kitson 
23rd June 1975
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NO. 23

AFFIDAVIT OF ROBERT CARTON 
In the Supreme SMITH 
Court________

Respondents' 
(Appellants') 
Evidence____

No. 23
Affidavit of 
R.Carton Smith 
llth April 1975

I, ROBERT CARTON SMITH of 8 Viking p.oad Dalkeith 

in the State of Westoftn Australia, Solicitor, MAKE 

OATH AND SAY:

1. I am an associate member of Messrs Muir Williams 

Nicholson S Co of La'* Chambers Cathedral Square Perth 

Solicitors for the Respondents in this natter.

2. ! On Thursday 10 April 1975 I conducted a search of 

the Register at the Companies office in respect of the 

Company Caratti Holding Co, Pty. Ltd.

3. The Register disclosures that on 19 July 1965 a ^Q 

Charge was registered (being Charge No. 1) in respect 

of the Company in favour of the Commonwealth Trading 

Dank of Australia. J inspected the Charge which is 

constituted by an eqUJLtable mortgage dated 30 July 1962 

between the Company as mortgagor and the Commonwealth 

Trading Bank of Australia.

4. Clause E (2) of the said equitable mortgage says: 

'The moneys hereby secured shall not only be 

payable on demand as aforesaid but also at the 

option of the Hank and notwithstanding any delay 20 

or previous waiver: of the tight' to exercise such 

option shall immediately become payable without 

any demand or notice in each or any of the
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following events:

(a) If a petition is lodged or an order is 

made or ai resolution ia passed for the 

winding ujp of the mortgagor or if any 

meeting be convened for the purpose of 

considering any such resolution 1 .

5. Clause E (3) of the aaid equitable mortgage says: 

'At any time after the moneys hereby secured become 

payable or after this security shall have become 

enforceable the Bank or an authoirsed officer of 

the Bank may appoint In writing any person to be 

receiver of the mortgaged premises or any part 

thereof.......'

6. It is also said in the said equitable mortgage that 

the mortgage is security for 'certain cash credit 

accommodation* by the Commonwealth Trading Dank of 

Australia to the Company*

7. I am informed by Senglio Caratti and truly believe 

that the said equitable mortgage is still in force as 

security for a loan of approximately $100,000 from the 

Commonwealth Trading Bank, of Australia to the* Company.

8. The property effected by the said equitable mortgage 

is as follows:

'All and Singular the mortgagorsundertaking property
In the
Supreme Court and all its assets whatsoever and wheresoever both

Respondents' 
Evidence

present and future including its uncalled capital for 

the time being being e* fixed charge as regards all

———————— reaJL and leasehold property uncalled capital engines
No. 23
Affidavit of machinery plant books of account securities bond and
R. Carton Smith
llth April store warrants as therein described and the goods
1975

therein mentioned and being a floating security as

regards all other assets of the mortgagor 1 . 

9. I am of the opinion that if a provisional Liquidator 

is appointed in respect pf the Company it is probable

10

20

30
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that the Commonwealth Trading Bank of Australia will 

appoint a receiver in respect of all the property and 

undertaking of the Company under the said equitable 

mortgage to secure its said loan to the said Company 

and there will be no assets for a provisional Liquidator 

to seize. Moreover/ s^ich a course of action would 

severely prejudice the standing of the Company - ith the 

Commonwealth Trading Bank of Australia which would be 

detrimental to the Company and its shareholders generally.

SWORN by the said )
ROBERT CARTON SMITH )
at Perth this \\V\ )
day qf April 1975 )

Before me,

A Commissioner of the Supreme Court 
bf Western Australia for taking 
Affidavits.

In the 
Supreme Court

Respondents' 
Evidence

No. 23
Affidavit of 
R. Carton Smith 
llth April 1975
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NO. 24

REASONS FOR JUDGMENT OF THE 

HONOURABLE MR. JUSTICE BURT

In the Supreme 
Court

No. 24

Reasons for
Judgment of
Burt, J.,
4th September 1975

This is a contributor's petition presented by 
Bemardo Zampatti, called in these reasons "Zampatti", 
on 3rd December 1974 for tihe winding up of a limited 
liabilit^ company named Canatti Holding Co. Pty. Ltd., 
in these reasons called "th;e company". Zampatti in the 
alternative seeks an order under s.186 of the Act. Sergio 
Caratti Was as will appear the "founder" of the company and 
he was joined as a respondent to the petition at the hearing; 
he is referred to in these reasons as "Caratti".

The prayer in the petition is in the following terms: 10

"1. That Caratti Holding Co. Pty. Ltd. be wound up by 
the Court under the provisions of the Companies Act 1961;

2. That it be declared that Article 32 of the Articles
of Association is void and of no effect or alternatively

by that the; Company itself, |t}s directors and servants and
agents be restrained from Registering or purporting to
register any transfer or purported transfer of shares
held by the petitioner in t}he capital of the company
pursuant to Article 32 without the consent in writing of
the petitioner first had and received; 20

3. Alternatively to the first ortder sought herein, that 
the second respondent (Caratti) be ordered to purchase 
from the petitioner shares held by the petitioner in the 
capital of the company at $uch price as to this honourable 
Court seems just;
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4. Alternatively to the first and second orders sought 
herein, either that the capital of the company might be 
reduced by the payment to the petitioner of an amount equal 
to 1,500 out of 15,002 parts of its shareholders' funds as 
and by way of consideration of : the cancellation of the said. 
1,500 shares held by the petitioner, or that it be declared 
that Article 32 of the Articles of Association does not grant 
to the second respondent the right to obtain the transfer 
of the shares held in the capital of the company by the 
petitioner unless t|he second respondent shall first have 10 
caused the company to declare, distribute and pay by way 
of divident the whale of its distributable reserves 
existing at date of exercise;

5. Such further or other order as to this honourable 
Court may seem just."

In general terms these claims are based upon the 
assertion that

(i) Caratti asl the governing director and sole
director of the cotnpany has at all times
conducted the affairs of the company for his own 20
benefit and not for the benefit of the members as
a whole - Section 222 (1)(f) of the Act; 

(ii) it is just and equitable that the company be
wound up - Section 222 (1)(h) of the Act, and 

(iii) the affains of the company are being conducted
in a manner oppressive to the petitioner -
Section 186 of the Act.

It is a long ajrd complex story, the facts as I find 
them being as follows :

During the yealrs 1953 to 30th June 1960 Caratti carried 30 
on the business of bulldozifcg and earthmoving contractors 
in partnership with his wife Maddeline Caratti, trading 
under the firm name of "S. £ M. Caratti" and W.A. Bull 
dozing Co". During the year 1st July 1960 to 30th June 
1961 Caratti carried on the same business in partnership 
with his wife and wtith himself as trustee for his two sons 
John Michael Caratti and Alien Bruce Caratti pursuant to a 
deed of partnership dated fe$th July 1960. In terms of that 
agreement Caratti Was the managing partner and "in the 
event of any dispute between the partners as to management, 
control, direction or policy of the partnership business, 
his decision shall be binding and conclusive on the partners".
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The company wap incorporated on 6th June 1960 with 
a nominal capital otf $200,<PQO divided into 100,000 shares 
at $2 each. The subscriber^ to the Memorandum of Associa 
tion were Caratti ft>r one life Governor share, and 
Frederick Lawley Edyardes for one ordinary share.

By Clause 4 of the Meiaorandum of Association: "The 
capital of the company is Ji 100,000 divided into 100,000 
shares at «£l each wjith the power to increase or reduce 
the said capital and to issue any part of its capital, 
original or increasied, with or without any preference 10 
priority or special privilege or subject to any post 
ponement of rights or to any conditions or restrictions 
and so that unless the conditions of issue shall otherwise 
expressly declare every ispue of shares whether declared 
to be preference oit otherwise shall be subject to the power 
hereinbefore contained."

The Articles of Association contain the following 
articles:
Article 6 : "The share fbr which Sergio Caratti (here 
inafter called "the Founder") subscribes the Memorandum 
of Association of the company shall be numbered 1 and is 20 
called "the Life Governor's share". The Founder whilst 
he is the registered holder of the Life Governor's share 
and on his death hdls personal representative whilst the 
Life Governor's share is registered in the name of the 
Founder or in the names of Jiis personal representatives 
shall be entitled to have jand exercise the special rights 
and powers in respect to the Life Governor's shares 
conferred by these Articles SUBJECT ALWAYS to the pro 
visions of any article as to special rights and powers 
which are expressly stated! to be only exercisable during 30 
the lifetime of the FoundeSr. On the death of the Founder 
his personal representative shall be deemed to hold the 
Life Governor's share until they shall sell it or transfer 
it to the beneficiary entitled thereto under the Founder's 
Will or in the distribution, of his estate, and wherever 
in these Articles ^.t is stiated that rights may be exercised 
by the personal representative of the Founder, such 
articles shall be read anc$ construed subject to this 
Article. Thereafter the nights conferred by these 
Articles in respect of the Life Governor's share shall 
terminate and it shall thereupon no longer retain its 
identity
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as the Life Governor's share and shall thereafter rank 
as an ordinary share".

Article 32; "Compulsory ptufchase of shares. During the
lifetime of the Founder anfl whilst he is the registered
holder of the Life Governor's share, any other member of
the Company shall b|e bound iipon the request in writing
of the Founder to sell and transfer his shares to the
Founder or his nominee in Consideration of the payment
of the sum equal to the capital paid upon his said shares.
The said sale shall be carried into effect at the registered 10
office of the Company on a flay appointed by the Founder,
and if the member njakes default the Company may receive
the consideration moneys on his behalf and the Directors
may authorise some Director or officer of the Company on
behalf of such member to transfer the said shares to-
the Founder or his nominee,, and such transfer shall be
effective for all purposes and may be registered by the
Company notwithstanding it may not be accompanied by the
certificate or certificates for such shares. Any request
or notice under this Article shall be effectively given 20
if delivered to sudh membetr as aforesaid personally or
if posted by registered post to the last address recorded
for such member in the share register of the Company".

Article 65; "Ser^io Carafeti shall be the Governing 
Director of the Company and. shall hold that office until 
he resigns or dies or ceases to hold the Life Governor's 
share and whilst holding office by virtue of this provision 
shall be called Governing Director".

Article 67; "The government and control of the Company 
shall be vested in the Govterning Director and he may 30 
exercise all the powers, authorities and discretions hereby 
expressed to be vested in the Governing Director, and all 
those expressed to be vestted in the Directors by these 
Articles".

It will be seen that Caratti held an entrenched 
position of control in both, the partnership and the company, 
although it is to be noted that the partnership deed con 
ferred upon him no power slipiilar to that conferred upon 
him by Article 32. It can also be observed in passing 
that Article 32 was inserted in the Articles, in the words 
of Caratti, so "that in the event of divorce or family

In the Supreme Court No. 24
————i——————————— Reasons for Judgment of

Burt, J. 4th September 1975

206



disagreements and similar unjatters, I should have the
power to acq uire the shares of any member of the family
who was a shareholder in tine company" . It was not
inserted in the articles tio reflect any agreement or
understanding as between daratti and Zampa.tti, it
not being at that time contemplated that Zampatti would
ever become a shareholder. The company when incorporated
was in the strict sense a "family" company and as Caratti
expressed it the p<j>wer contained in Article 32 was con
ferred upon him primarily to meet a situation which would 10
be created upon soane matrimonial breakdown or disagreement
within the family. As he puts it in his affidavit "I
did not appreciate the implications of Article 32 so far
as the Petitioner'6 shareg were concerned".

Zampatti and Caratti are cousins. The former migrated 
to Australia from Italy in 1949 and in 1955 he was employed 
by the partnership as a bulldozer driver. For some time 
immediately prior to 1st July 1961 he was the manager of 
that part of the partnership business then being carried 
on in the Mt. Barker area and he was living at Mt. Barker. 20 
The Mt. Barker branch was a very important and significant 
part of the partnership business and Zampatti as its 
manager was a key }nan.

It is common ground vHien expressed in general terms 
that late in 1960 or early :in 1961 Caratti suggested to 
Zampatti that he, Zampatti should acquire a 10 per cent 
interest in the business. The company had then been 
formed but was not operating and the suggestion put to 
Zampatti is to be (understood, and by both Caratti and 
Zampatti it was uniderstoood, as meaning that Zampatti 30 
should acquire a 10 per cent interest in the business as 
it was then being carried on by the partnership. By an 
amendment made to his petition Zampatti alleges that a 
firm agreement was then reached between himself and Caratti, 
as follows :

1. That Zampatti shoulfl become a 10 per cent partner in 
the bulldozing and eathmoVing business operated by Caratti 
and others;
2. That Zampatti should take up shares to give him a 
10 per cent shareholding |n the company which company had 
been incorporated bn 6th July 1960; and 
3. In consideration of the interest in the partnership 

and for his shares in the company the petitioner
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would forego bonuses and airjrears of wages.

It is then pleaded that it was an implied term and 
condition of that agreement that there would be "no 
limitation or inhibition cjn the petitioner's absolute 
ownership and control of tihe 10 per cent interest-or 10- 
per cent shareholding", and that pursuant to that agree 
ment "and upon its inducement on or about 1st July 1961 
Zampatti became a 10 per dent partner and on 21st August 
1961 he applied fot and wais allotted 1,500 shares in the 
capital of the Company". 10

As to that matter, my finding is that there was no 
concluded agreement reached at Mr. Barker. At that time 
it was no more thafl a suggestion put forward by Caratti 
that Zampatti take a 10 per cent interest in the business, 
and Zampatti then expressed his willingness to do so. It 
went no further than that., No terms were agreed and 
specifically no mention was made of Zampatti becoming a 
shareholder in the company,. As to that there is now no 
dispute. As Zampatti told me upon his cross-examination:

"It (the company and his becoming a shareholder in 20 
it) was not djLscusse<J at Mt. Barker."

The suggestion made at Mt. Barker by Caratti to 
Zampatti was not motivate^ by generosity nor by family 
considerations. Nbr was it made as a reward for past 
services. Zampattji. was aa I have said, a "key" man in 
Caratti's business and Catfatti's idea was, in my judgment, 
to -lock him in.

Caratti's financial adviser at this time was a man 
named A.B. Pearce, an accountant practising under the name 
of "A.B. Pearce & Co.". fte was the accountant for the 30 
Caratti partnership and the secretary of the company.

On 2nd August 1961 a meeting was held in Perth at 
the office of A.B. Pearce 6 Co. Caratti, Zampatti, Pearce 
and Edwardes attended. Zaropatti's evidence is that he 
attended that meeting "to sign up the partnership" and 
that "we discussed the pajttnership", and that no reference 
was then made to the company or to Zampatti taking shares 
in the company. He says that he did not at that time sign 
an application for shares and did not know that he had become a
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shareholder in the icompanyy iand indeed he had no knowledge 
of the existence ofl the cofnpany until 1964.

Caratti on the

was explained to tte petitioner in
on 2nd August 1961 
meeting verbal agr« 
on the financial te

other

discuss id. The
as the holding company of the assets used by the partnership

that: "At thatland says
meeting the basis en which'the petitioner was to become 
a 10 per cent partrer in tie partnership and a shareholder 
in the company was function of the company

my presence. The meeting 
the company. At thewas a mieting of

ement wap reached with the petitioner
rms upon which hje would become a 10 per

cent partner in th^ partnership traiding as 'S. & M. Caratti 1
and 'W.A. Bulldozing Co.' 
Caratti then makes

and a shareholder in the company."
reference to thej minutes of the meeting

held on 2nd August 1961 an 1 of those he says that "thei
minutes correctly Record waat was agreed to by Mr. Zampatti 
and that he understood the nature df such an agreement".

10

My finding updn the copflict thrown up by that evidence 
is that the central matter discussed at the meeting held on 
2nd August was not!the issiie of shares to Zampatti in the
company but the admission
partnership of "S.

of Zampatti as a partner in the
& M. Caratti" anjd "W.A. Bulldozing Co."

It was this partnership whj.ch then carried on the business. 
This was the matter of imirejdiate importance, and I accept 
Zampatti's evidence that in! his uncjer standing that was all" 
that he was then concerned:with. As a fact Zampatti was 
the'n, and as from 1st July jl961, admitted to that partner 
ship with a 10 per!cent share both as to profits and capital, 
and the other members werej; the shareholders in the company 
holding, as will appear, iinj like shares, that is to say:

Caratti personally, 2)2*5 per cent,
Maddeline Caratti, 22%; per cent,
Caratti as trustee fojr his son John, 22*j per cent,
Caratti as trustee fdr his son Alien, 22^ per cent.

Caratti was to be the manaiging partner of the partnership 
business but it wa$ not a iterm of tjhe partnership agreement 
that Caratti should have any right to acquire the shares of 
any other partner in the tieirms of Article 32 of the articles 
of the company or at all.

20

30
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I also find that ai: or bef pre that .meeting it was decided
that the company would as 
assets of the partnership
was not a party to 
and by Pearce, but

that decision. It was made by Caratti
having

in the business, i-: was de 
in the company so :hat he 
the same position relative 
he did in the partnership.

l^ereafteif appears purchase the 
and lease them back. Zampatti

been mad^, and to give'-effect-to
the agreement that Zampatti would have a 10 per cent interest

cided to issue to Zampatti shares 
would stand in the company in 
to the other shareholders as
To achieve that result 13,500 

shares were to be Issued to the members of the Caratti 
family and 1,500 shares were to be issued to Zampatti. 
The minutes of tha-: meetirg were put in evidence and
they record that 1 ,500 ] shares were to be issued in
the company to Zampatti ard "that the shares to be allocated
to the Caratti Family Groi.p to be limited to«£-13,500 and

I I 
that the sale of shares oi iZampatti be controlled in
accordance with the Articles of Association", and it was 
also there recorded "that all the assets of the Caratti

I

Family be purchaseji by the* 'Company in consideration for 
the payment of <£ 13,500«f1 shares for their respective 
interest and that any balcince of money due to be credited
to the respective Loan accipunts" and further "that B.
Zampatti be allotted 1,50C shares in part payment of bonus
moneys due to him ks outlined above, and for future services
to be given a simi lar right to contribute up to not more
than 10 per cent of the issued capital of the Company". 
There was also put in evidence a "resolution of governing
director under Article 96"

carried at a meeting held
fully paid-up shares be ard are hereby allotted:

signed by Caratti as follows:
"Issue of shares: In order jto carry out the resolution

on 2nd August 1961 the following

3375 ordinary shares 
3375 ordinary shares 
3375 ordinary; shares

3375 ordinary! shares

1500 ordinary! shares

That resolution is dated < 
and dated 21st August 196]

10

20

30

Sergio Caratti 
Maddeline Caratti 
Sergio and Maddeline Caratti 
as trustee John M. Caratti(minor) 

... Sergio and Maddeline Caratti
as trustee Alien B. Caratti(minor) 

]... Bernardo Zampatti."

2nd August 1961 and preceding it 
is a copy letter signed by Zampatti,

In the
Supreme Court

210

No. 24
Reasons for Judgment of 
Burt, J. 4th September 1975



omitting formal parts, in the following terms:

"I hereby apply for 1,500 ordinary shares at/1 each. 
I agree to accept th<=i said shares and to be bound 
by the Memorandum an<ii Articles of Association of the 
conpany."

Zampatti told me thjat he
signed th;at document. Nevertheless
ture and |although I! believu
now no re 
did, and 
Furthermc 
in evider

collection of having
that he did so on
re, and notwithstanding 
ce, I believe Zamoatti

not then iunderstand that h
i

a limitec. liability company
standing
he had acquired a 10 per c 
He was not concerned to 
on by th«s partnership or
very mud 
head for 
unable tc

decisions

of the matter was

to Caratti as well
these things. As 
analyse and unde

to rely cm advice". The 
from Pearce, and irj my

of like Kind whi
andmade in r'act by Pearce,

for tax reasons. Tfhe minutes
a record not of any consensus

no recollection of having
it does bear his signa- 

him when he says that he has 
signed it, I find that he 

or about the date that it bears.
the minute that was put 

when he says that he did 
> was becoming a shareholder in

My finding is that his under- 
simple and single, namely'that 
ant interest in Caratti's business, 

know whether it was to be carried
a company. These comments apply

He had no, and still has no 
he says as at 1975: "I am still 
cstand the balance-sheet and have 

advice at that time came to him
the decisions and subsequent 

ch as will appear were made, were 
they were made for the most part 

to which I have referred are 
but of Pearce's decisions.

opiiion

Thereafter an4 for accounting purposes as from 30th
June 196i|. until 1st July 1964 the business was carried outi I
by the partnership> its plant, land and buildings havingi
been sold by it to !the company for ,£174,262. Thereafter
the partnership hirfed thes 
money parsed. The ipurchas

to the company, thek purcha
between debtors and crediti
was payable over ten years

e assets from the company. No 
ej price was posted to a loan

account, i In 1964 the partnership sold its entire business
se price being the difference 
srs amounting to $118,00 which

Nothing was paid for good will. 
The price was paid, as Mr. Shepherd told me, by "journal 
entry between the holding company and the partnership. No 
cash passed." For the year 1st July 1964 until 30th June 
1965 the business was then carried on by the company, and

10
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Zampatti was employed by the company. To that point of 
time no neeting of shareholders of the company had been
held alth 
Caratti e 
and to tl 
Whatever 
and it We 
he was tc 
the compj

ough numerous inf< frmal disbussions were had between 
nd Zampatti relatl
e purchase- by the

i

was done wjas done 
s done by iCaratti 
tally in qharge o 
ny and of the par

re to the affairs of the company 
Company of the partner-ship business, 
by Caratti on the advice of Pearce 
upon his understanding that 

( the business affairs of both 
thership. He was not concerned

with the'legal source of his power, that is to say, whether 
it came ^rom the articles of the company or from the partner-

j '

ship agreement. It is however important to appreciate that 
it was miver suggested that any change made in the manner in 
which th«s business was to pe carried on, that is to say, 
whether :.t was to be carried on by the partnership or by 
the company or by the partnership hiring its equipment from

standing
the company or otherwise, in any way altered Zampatti's

in the business. Zampatti's 10 per cent share in 
the business remained unafjfected. Each, Zampatti and 
Caratti understood that toj be the case. Each change was 
motivated entirely by tax Iconsiderations.

In i:he year ended 30th June 1962 the company sustained 
a small Loss - £10.15.9; for the year ended 30th June 1963
it made a profit of £4,343 
dividend amounting in all

.3.8 from which it declared a 
to £.2, 925. Zampatti's dividend

amountedj to £272.10| . 0 and this was credited to his loan 
account.j For the year ended 30th June 1963 the company
sustained a loss of ,£97.17 .0. For the year ended 30th
June 196JI which was the year during which it carried on 
the former business of the partnership, it sustained a loss 
of <£7,27fe.5.2.

In jTune 1965 the compiany acquired the issued capital of 
Glenfalloch Contractors Pty. Ltd. - a tax-loss company. 
The bulldozing business thereafter and during the years 
1965, 19(56 and 1967 was carried on by that company, the 
name of it having been changed to Caratti Bulldozing Co. Pty. 
Ltd. That company | leased iits plant and machinery from the 
company and Zampatti was eimployed by it. The balance-sheet 
of the company as at 30th June 1967 shows a debt owing by

10
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it to Ca 
it is fa: 
by Carat 
and 1967

Bulldozing Co. Pty. Ltd. of $667,000 which 
represents the trading profit earned 

•:i Bulldozing Co. Pty. Ltd. during the years 1966 
and paid by it - loaned by it - to the company.

atti
r to assuiie
i

By 1967 the t^x losseisi of Caratti Bulldozing Co. Pty. 
Ltd. had; it seems \ been "absorbed" and in that year and 
pursuant!to an arrangement; made between the company and
Latec In restments ijitd. a company known as Caratti
Consolidated Pty. Ltd. - hereinafter referred to as•* i
"Consolidated" - w^s incorporated in the A.C.T. The

! i :
shares in this company wen* held 50 per cent by the company

fThe assets of the company being

10

and 50 per cent byjLatec. 
land, pl£nt and th^ shares 
Ltd. were then sol<jl by it

in Caratti Bulldozing Co. Pty. 
to Consolidated for $5,230,000,

reaslising a capital profit of about $4,500,000. This
debt was secured by a debenture dated 31st July 1967, the

I 
"lenders!1 being th$ company John White Constructions Pty.
Ltd., Ca::atti personally aftd Delbar Investments Pty. Ltd. 
The debt was payable on de:rjand and free of interest.
Thereafter Consolidated ca tried on the business through a 20
number o. tax-loss companies made available by Latec. 
These companies traded in jpiartnership under the name 
"Caratti Bulldozing Co. UPJ67)".

Car&tti says that he explained this transaction to
Zampatti but I am quite co:
understood by either of th 
the' advibe of Pearce and r

nifident that it was not fully 
am. What was done was done on
doubt it was his scheme. There 

after and in, the manner to; be described moneys were year 
by year baid to the companl* by Consolidated in reduction 
of the dpbt secured by the*! debenture, and those moneys again, 
oneassumes, represented something less than one-half of 
the tradjlng profits made by the tax-loss companies. The 
amount sp paid in the year,s 1968, 1969 and 1970 amounted

30

to abouti $2,220,001)). The total amount received by the
company in this way including the moneys received by it 
from Caratti Bulldozing Co. Pty. Ltd. during the years 
30th June 1966 to £0th Jurtei 1970 inclusive was $2,890,000. 
Some of this was u£ed to take up shares in Consolidated, 
and the balance was treated in the books of the company 
as a capital reserve. It :i*ias in fact the partial realisa 
tion of the capital profitl to which I have referred. As at
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30th June 
and the s 
at $628,4

1970 the debenture 
hares takejn up by 
31. As ad 30th J

debt stood at $3,008,968 
the company in Consolidated 
.me 1974 the debt was $1,310,079,

During the years 1963 i$md 1964 Caratti incorporated-
a number 
companies

of proprietary companies, most of them two-dollar
and in each case

company owned the

the share capital was owned by
Caratti c|nd by members of h:.s family. Zampatti had no 
interest in these companie^jexcept that until some time in
1971 the
Pty. Ltd.
incorpor4tion were las foil

! shares in Albany Fort Freeholds
The compjanies referred to and the date of their

iws:
10

Albany Forit Freeholds Pty. Ltd., 31st July 1963,
Caratti (Ejullfinc t
Caratti (Chapman

Pty. Ltd., 20th May 1964, 
illey) Pty. Ltd., 20th May 1964,

Caratti Freeholds ;:>ty. Ltd., 20th May 1964, 
Caratti (Kent Riviir) Pastoral Co. Pty. Ltd., 6th

August 1964,
and in ac 
Investmer 
referred

dition he had on ?|7th June 1958 incorporated Delbar 
ts Pty. Ltd. Theie companies are collectively 
to as "the Caratti I group". 20

The|manner in which Ctohsolidated repaid to the company 
the debt secured by the debenture appears to have been as 
follows: 
Development work would be pirried out by Consolidated or

for one or other of the 
jil this, one assumes, would be

done by (tonsolidatad or byj^aratti Bulldozing (1967) at 
the request of the !company!r which is to say, at the request

by Carat1:i Bulldozing (196 
Caratti : ramily companies a

of Carat The work woul be valued and the amount would 
be deducted from the debt (secured by the debenture and would 
appear in the booksj of the company as a debt owed to it by 
the family company concerned. The expenditure would of 
course iri many instances r-sjiuce the income tax liability of 
the Caratti family \ company; | In addition the company purchased

i ! :

livestock, paid wades and carried out capital works for these 
companie^, the mon0y so spoilt being shown in its books as 
a loan. |It also made substantial advances, shown as such to 
Delbar Investments Pty. LtJ. The details to varying dates 
can be s^en in Exhibits 1061 to 110. The debts were to be 
free of interest and payablk, one assumes, on demand. In the 
result for tax reasons and Iby design the company made

30
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substantial capital 
appears clearly

it is mil

frcm
1972 shov r some trac

limal. Th€

gains bjit no trading profit. This 
Exhibit 92. Balance sheets since 

ing profit but in terms of percentage 
?wing by each family companymoneys

increased more or less year by year.

the amounts owing 4s at 30ith June 1974 being as follows:

Albany Fort Freeholds £ty. Ltd.
: i j j

Caratti (Bullfinch) P^y. Ltd.
(Chapman Valliy) Pty. Ltd.Caratti

Caratti Freehc Ids Pty Ltd.

$49,908.00 

$209,654.00 

$218,261.00

$40,030.00
Caratti (Kent River) pastoral Co. Pty. Ltd $16,638.00 
Delbar Investments Pty. Ltd. .. $511,755.00

The I total indebtedness of the Caratti family group to 
the company as at 30th Junte 1974 was $1,881,067. The 
details appear in Exhibit |B to the affidavit of Golding
sworn on 20th June 1975 - jExhibit 58. In addition, it
seems, Caratti had the company lend money to the partnership 
which was then spent in pacing partners' income tax, in 
meeting debts of members of the Caratti family and in
speculat.on by Caratti on the Stock Exchange. The details
were nevor explained. The amount said to be owing on 30th 
June 197J1 was $853(1859. Of recent times it is said that 
Caratti mas repaid to the partnership $761,805.

It now becomes necessary to retrace one's steps in
point of

Ltd. and

time. By 1969 Cajratti decided that Consolidated
should "ijo public"; as they say. To this end, Caratti 
Australia Ltd. was incorporated on 30th September 1969.
This idea was not proceeded with and on 29th October thei
name of i:hat company was changed to Caratti Australia Pty.

the company was converted to a proprietary company.
The company was a wholly ojwned subsidiary of Consolidated. 
On 1st October 1969 land and buildings and shares in the 
subsidiaries of Consolidated and plant and equipment being 
portion of the assets of the bulldozing and earthmoving 
business were sold by Consolidated to Caratti Australia 
Pty. Ltd, for $3,517,574. j By a deed dated 30th June 1970 
between Consolidated as vendor and a company named Landall 
Holdings Ltd. as purchaser, Landall agreed to buy all the
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condition of that agreement 
ferred to Caratti Australia

mentioned. It was also a 
ax arrangement that Landall 
a Pty. Ltd. the sum of $500,000 
2 to be granted by Caratti 

Caratti says that in 
transactions were explained in 
Zampatti understood what was 

n it.

was made although it was 
but by a Mr. Kitson who was 

whether in fact it was under- 
to say but I think it somewhat

transaction with Landall very quickly ran into
md early in 1971 Jjjandall appointed a receiver and 
>f Caratti Australia. It did this pursuant to the

the debenture to which I have

The

trouble 
manager
power conferred up<tm it by!J
referred, Landall j so it jjbeems, took proceedings against 
both Consolidated,iand Carjatti personally. This litigation 
was settled in September ljj)71. The terms of the settlement 
do not appear to matter expept to say that assets - real
estate, ;slant, debentures
to the company. It also resulted in Zampatti who had been
employed

belongin

by Caratti Australia losing his job. He set up
in business as a cOntractcjt 
and sincu that time he has

3 to the company ajnd for which he has paid no rent.

form an opinion as|to the 
in the Caratti group". In
writ, th 
those ac
1961 to 1971 were supplied 
and accounts for the year
in Decemper 1973. The action was then discontinued.

i&nd stock and cash - were returned

on his own account and occupied, 
continued to occupy, land

From mid-1971 onwards Zampatti was trying without success 
to obtain access to the accounts of the company and of 
the Caratti family;companies so that he could calculate or

value of his "10 per cent interest 
jar about March 1973 he issued a 
was to force Caratti to produce5 purpose <bf which

counts. The accov.its of the company for years
in May 1973 and the balance sheet 
nded 30th June 1972 was supplied
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Caratti 
value on 
the course 
Zampatti 1 
the net 
$2,000,00|0 
although 
know, that 
funds

During 1972 various discussions took place between 
Zampattji, the i>ifirpose of which was to put a

! T IZampatti'sj interest in the Caratti group. In
of this CarattiI made an offer to purchase• •• • • j-i • •• 

s share for $200,000, this on the basis -tha't
worth of the Caratti enterprise at that time was

stood

The offer was 
whether Zampatti 
as at the year 
at $4,778,192.

.not accepted. It was the fact, 
appreciated it or not I do not

30th June 1972 shareholders' 
The details appear in Exhibit 92 10

On 2|6th March 1973 Zampatti issued a writ seeking a 
dissolution of the partnership and accounts. The action
was heard! and judgment upon

the following day 
:o Article; 32 of 
lis shares in the
he says, ^becaustj

1974. Or
pursuant
transfer
did this,
a head".
power, as
the notice to prevent the
time he had been in disput

it was reserved on 26th November 
Caratti gave notice to Zampatti 
ie company requiring him to 
company to him for $3,000. He 
I wanted to bring matters to

Zampatti'B interest "in th(i(1

he had reason to anticipate

If purpose is relevant to the exercise of the 
generally it is, jity opinion would be that he gave

tter coming to a head. For some 
with Zampatti as to the value of 
business", that is to say, in

the partnership and; in the iCompany considered as one, and
that Zampatti, having taken

proceedings to wind up the partnership, was about to take 
proceedings to wind: up the <£ompany. This being so he gave 
the. notice for two closely "related and overlapping purposes, 
namely -

(a)

(b)

destroy Zampatti's standing to present the petition 
wind up the; company , and
solve his different with Zampatti as to the value 
his 1,500 shares in. the company by compulsorlly 

acquiring them! for $3J000.

to 
to 
to 
of

20

30

Caratti says inter alia that Zampatti was a competitor 
of the company and that it|Was in the interests of the
company as a whole jbhat he aihould cease to be a member. As1 i ! 
to that, ny finding is thatjhe was not a competitor and
further tiat Caratti did noiti give the notice for that reason,
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petition was issued
I j '

f ZampattjL's shares 
company is presently

is still the regisi

This 
transfer 
the
Zampatti 
in the company

on 3rd December 1974. The 
has not been registered and 

trained from doing so, hence 
;tered holder of 1,500 $2 shares

put forward
in his petition

I shpuld now deal mordi specifically with contentions 
and with allegations of fact made by Zampatti

It
term or 
became a 
"no

ownership 
See

in the petition 
CDndition of the 
shareholder in

or inhibition 
and control of 

24B ojf theparagraph

limitation

leaded that it was an implied
a<|jreement pursuant to which Zampatti 

icompany that there would be 
on the petitioner's absolute 
... 10 per cent shareholding".

p« station,

10

him, by t 
to be bou 
of the co 
appears t 
company h 
inconsist

Zampatti applied for tl}e shares which were issued to 
tie letter 'to which I have referred, and he agreed 
rid by the Memorandum and Articles of Association

e is endeavouring 
ent with Article

company. 
the fact

32, he is

npany, In the facsE
riat by his pleading

the express agreement entere
This he cannot do, 
that he did not -

not overlooked the wording
when he applied for! his shares have any knowledge of Article

nonetheless, assigning that article to be valid,
as betweei himself and the 
Zampatti and CarattjL persor

company, bound by it. As between 
belly the position was different.

would be admitted into the
As betweeb them the: agreeing t simply was that Zampatti

of that finding it immediately 
and as between himself and the

jto raise an implication which is
and hence inconsistent with 

d into between himself and the
and although I find it to be 

nd in making this finding I have 
f the minute of 2nd August 1961 -

amily business without any

20

30

regard to the manner in wh:.qh it was to be conducted,
that is tp say, as a partnership or by means of an incorporated

i

company ot otherwisfe, and he was to be admitted with a 10 per 
cent share. As between Caiietti and Zampatti nothing was said 
of Articls 32. Zampatti ncVer knew of it and Caratti had 
forgotten about it. At all times until they fell out in or 
about 1972 the understandir.g of each Caratti and Zampatti 
was that the latter owned a jlO per cent interest in the 
Caratti fimily business however it was conducted, and each
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dealt witth the othejr on th&t basis.

By I
Article
imp li cat]
granted 1
profits t 
members .

By ]
alleges
Caratti <
withdraw

iaragraph ' 1 of th
12, if valid and w
.on, the condition

;

x> Caratti > cannot
sarned by the comp 

I can se4 no bas

i P<
ijth

: be
>e <
my 
is

>aragraphs i 57, 58 and
:hat between 30th
/ithdrew mtjmeys fi
ils from tike compa

il un
om
ay i

petition Zampatti contends that 
:Lthin power, is conditioned by 
being that the power thereby 

;>e exercised until after all
have been distributed to its 

s for that implication.

case. The amount

books as being a l<j>anmade 
it was the fact thkt the 
Caratti for CarattjL's own 
of the members of his famiiLy 
been the 
$800,000

By
Caratti 
the
assets 
this in

and 59 of the petition Zampatti 
June 1967 and 30th June 1972

the company and although those 
py were dealt with in the company's 
by the company to the partnership, 
nbney so withdrawn was used by 
purposes and for the purposes

I find this as a fact to have 
involved was approximately 

lunt would not seem to matter.

business
of

reservat Lon
mone ysThe

interest
repayabl

- the precise amc

paragraph 60 of hils petition Zampatti alleges that 
used company moneyja for the purpose of developing

of and incree.sing the capital value of the 
his various family companies. I have dealt with 

ny reasons; and I J3ind the allegations, with a
as to Kent Ri^r Company, to be true in fact, 

appear in the lipoks of the company as free of 
loans and] as I have said the loans are apparently 
on demand.

10

20

Expressed generally,
Caratti 
in "the
were its 
used its

recognised; that Ziimpatti had a 10 per cent interest 
business" but otherwise he carried on as if he 
absolute owner, <ind he dealt with its assets and

had to the rights jof shareholders in the company. He
not cone 
dealt wi 
apply hi 
to Pearc 
may have 
over whi 
the same

moneys as; he likod and without any regard being

erned to khow how

,my finding is that at all times

was
the moneys which he used were

th in the books o:lj the company. He simply didn't
i i

s mind to jsuch ttvjngs. He had left those matters 
e. At all jtimes c 
been, he simply

d whatever the legal structure 
egarded it as being his business,

ch he had absolute control, although he did at 
time recognise that Zampatti had a 10 per cent
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interest in it.

Many] submissions were 
of Article 32 and upon the 
of the notice given under :i
27th November 1974 and by vhich he appointed 10th December
1974 as the date upjon whicl 
carried into effect]. Anti
I will re

made to me upon the validity 
impact upon these proceedings 
t by Caratti to Zampatti-on

fer, put fjorward ijy the company and by Caratti,
it was contended on! behalf
in the terms of the) prayer
no effect
company c
to them vnless the rights

annot issue share:

! the sale, so called, was to be 
:iipating the argument, to which

;of Zampatti that the article was, 
;in the petition, "void and of

The reason fo this was said to be that a
with special rights attached

ire created by, or in the
exercise of a power to be found within the Memorandum of 
Association. No authority in support of that proposition 
was cited and it isj a submission which I reject. Of course
rights attaching tq shares may be entrenched in the memoran
dum but it is enough that the memorandum states the amount
of the 

divided -
shareholders in respect of
the artic 
and does

Ther
could not 
which in 
so for tv 
Section 
enforceal 
but not < 
hence Ar

pital and the number of shares into which it is 

(Section |18(1) (c||) - leaving the rights of the
the shares to be regulated by

les. This in my imderstanding is well established
not call for cita :ion of any authority.

it was said that an article in the terms of 32 
confer upon Caratti or upon the company the rights 

terms it purported to confer. This was said to be
o reasons. In th 
3(1) of thje Act c 
le contract betwe 
s between :or amon

i first place it was said that 
Instituted the articles an

its members and the company 
ji its members inter se, and

of authority seems clearly

Bros. (1<
(1958) 2

Edn. at i

.icle 32 did not cjmfer upon Caratti any right 
enforceable by himias against Zampatti. The extent to 
which articles can ;bind onir member contractually to 
another Is a matteif of longstanding debate, but the weight

to establish that they do have
that effect, particularly irhen the articles confer rights 
on membe::s by way of pre-emption or otherwise to acquire 
the shares of another membssr. Borland Trustee v. Steel

01) 1 Ch. ;279, antl Ray field v. Hands (1960) Ch. 1;
W.L.R. 851, and H»lsbury, 4th Edn., Vol. 7, para.

399. It i lay be, as Gower Suggests - Modern Company Law, 3rd
263 - merely a Question of parties which if so

10
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would mak|e the debajte for jj^esent purposes unnecessary.

In t)he second place ifl iwas said that the articles 
cannot as| against t|he company or as against another member 
confer upjon a shareholder Rights in some capacity other 
than that) of a shareholder^ That as a general proposition 
is now wejll established, H^kman's case, 1915, 1 Ch. 881 
now being) regarded ias the Reading authority although by 
no means the authority fir$t in time. The working out of 
the time-jhonoured expression "in his capacity of member" 
has causejd much difference of opinion, as is apparent from 10 
the academic and textbook Reaction to the decision in 
RayfieId |v. Hands (above). The principle itself however 
is well established, but tttle article here under consideration 
does not in my opinion offend against it. The rights 
conferred! by it on baratti are conferred upon him "whilst 
he is the! registered holdeit of the Life Governor's share" 
and they lare in my .opinion conferred upon him in his 
capacity bf shareholder or member. The precedents in 
Palmer - 16th Editipn, Fonfl^ 354 and 355 - proceed upon 
this assumption. 20

In my opinion the artilcle in question does at law 
confer uppn Caratti the ri^ht compulsorily to acquire the 
shares of any other member in the manner and upon the terms 
set out, and in terjns of pcjijwer his capacity to achieve this 
end is ai|ded by Articles 65J and 66.

From| this position it |was argued by Caratti and by 
the compamy that evfen if ittl be held that Caratti had as 
a directo(r and indeed as thte sole director of the company 
acted in the affairs of th^i company in his own interests 
rather thjan in the interest^ of the members as a whole or 30
in any other manner that tears to be unfair and unjust
to other members, and even if it be held - without regard to 
Article 3)2 - that ijt is just and equitable that the company 
be wound up, and evfen if ittl.be held that the affairs of 
the compahy have be£n cond\]^cted and as at the date of .the 
presentation of the petition were being conducted in a 
manner oppressive to Zampattti, a winding up order should 
not be ma£e, and this became Caratti having made a request 
pursuant to Article 32 Zampatti was "bound ... to sell and
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transfer Jiis sharesp to Carlatti, and this being so, 
Zampatti was no longer a ccmtributory and so had lost 
standing. With this I woulfd not agree. After the notice 
had been igiven by C&ratti alrid before the day appointed 
by Caratti upon which the $iale was to be carried into effect, 
that date being 10th December 1974, this petition was 
presented, and the winding up commenced. The shares have 
not been transferred. Pending the determination of these 
proceedings and by reason <nf the injunction confirmed by 
the Full Court on 19th May last, no transfer can be 10 
registered, and if a winding up order is made, no transfer 
can be registered without an order of the Court - Section 
227(1) of the Act. So Zampatti remains a holder of fully- 
paid shaaes in the company and so remains a contributory.

Therj it was said that whether Zampatti had lost .standing 
or not, he was still in the terms of Article 32 "bound to 
sell and transfer his share$" to Caratti "in consideration 
of the payment of a sum equal to the capital paid upon 
his said shares". This being so, it was said that even 
if it shauld turn otit that the transfer of the shares was 20 
never registered and never can be registered, Zampatti has 
ceased td be the owner of tthe shares at equity and hence has 
no interest in the winding up because anything which came to 
him as the result of the winding up he would hold for Caratti. 
This being so, Zampatti, iti was said, has no tangible 
interest in a liquidation and hence it cannot be just and 
equitable on his petition tto order a winding up. And if 
this position is reached, Jit was then contended that an 
order could not be made under s.186 - re Bellador Silk Ltd. 
(1965) 1 All E.R. Q67. 30

I would agree that an agreement to sell shares made 
for value if specifically enforceable will create rights 
in equity as between the buyer and the seller and will 
operate 30 that the; buyer of the shares becomes the owner 
of them at equity -> Musseltyhite v. Musselwhite & Son Ltd. 
(1962) Cfr. 964. And it may be that if such an agreement 
is entered into aftler the ttOmmencement of the winding up 
and cannot without leave olf the court be executed by the
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registration of a transfer (Section 227(1) of the Act) and
hence cahnot be specifically enforced, it may still as
between fche parties create rights at equity - Barges case
(1868) L[.R. 5 Eg. 420 - but Article 32 although formulated
in terms of sale, is in substance the grant to the founder
of a power of compulsory aDquisition, and I cannot think
that an attempt to exercisfel that power so as to compulsorily
acquire shares at fc gross undervalue, which I find to be
the fact, and in my judgment contrary to a clear understanding
which as between Zampatti and Caratti had existed from the 10
beginning, that understanding being that Zampatti would have
a 10 per cent interest in Hhe business, does prior to the
transfer being registered and so prior to the acquisition
being perfected result in tihe founder becoming the owner
of the shares at equity. I cannot see the equity which
would sufctain that conclusion. It would seem to me to
be inconsistent "with equity and good conscience that he
should be allowed to enforce it". See Blomley v. Ryan
(1956) 9P C.L.R. 3^2 at pp.401-402, per Fullagar J. And
if it dild, and if for that reason it could be said not to 20
be just or equitable to wilrtd up the company, it would not
in my opinion follow that Rn order would not or should not
be made under s.!86(2)(b), the power under that section
being one which may be exeWcised not only - as is the case
under s.210(2)(b) of the English Act - when "otherwise the
facts womld justify the malking of a winding up order on
the ground that it was jusjt and equitable that the company
should bfe wound up", but also if "for any other reason
it is just and equitable to make an order (other than a
winding up order) under this section". This provision 30
appears to be an adoption of the recommendation of the
Jenkins Committee.

In my opinion the petitioner has on the facts established 
a ground for windihg up unjder both section 222(1) (f) and 
222(1) (g|) of the Act. I aim also of the opinion that the 
petitioner has established that the affairs of the company 
are beinig conducted in a manner oppressive to himself 
within the meaning of s,18l6(l) of the Act, that I think
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being made out in the particular and peculiar 
circumstances of this case by the giving of the notice 
of 27th Hovember.

Having reache^ those Conclusions I will, as I 
indicate^ at the hearing ofi the petition, order that 
the matter stand adjourned for seven days so that the 
parties night consider their position, and I will then 
hear submissions as to the nature and the terms of the 
order to be made. Upon th.0 further hearing counsel may 
see fit to make submissions to me upon the application 10 
to the facts found of s.225(3) of the Act.
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NO). 25

ORDEft OF THE HONOURABLE MR JUSTICE 
HURT ON HEARtlNG OF PETITION

In the Supreme 
Court_____•
No. 25

Order of Burt J. 
19.9.75

THE HONOmUAKLE MR. JUSTICE HURT 
THE;19TH DA|lH OF SEPTEMBER, 1975

UPON THE PETITION of BEflNlARDO ZAMPATTI a contributory of the 

abovenfimed company on thfel 3rd day of December 1974 preferred 

unto the Court and upon'Hearing Mr. C.H. Smith, one of Her 

Majesty's Counsel, with iriim Mr. C.J.L. Pullin for the peti 

tioner! and Mr. DI.K. Malddlm with him Mr. R. Carton Smith for 

the Company and upon reading the various affidavits filed 

hereirt:-

1. T}he Court being of lithe opinion that an order should be 

made Under Section 186(!$Hb) of the Companies Act 1961 doth 

order that all further £jtroceedings on the petition be stayed 10 

upon condition that the 1 (orders hereinafter set forth in 

paragraphs 2 an<il 5 of tihlis order be implemented.

2. The Court doth ordfclr and direct:

A. That the secoltid respondent purchase the 1,500

shareis held by the petitioner in Caratti Holding 

Co. P|ty. Ltd. (hereinafter referred to as "the 

Compamy") at i sum to be certified by the Master 

of this Honourable Court such sum being the value 

of the share$jascertained-upon enquiry by the 

Master in marther hereinafter set forth. 20
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tThat the Master crmjuire into and ascertain the 

lvalue of such shatftis as at the date of present 

ation of the pctittilon herein and for the purpose 

pf such valuation 

(i) Article 32 of the Articles of Association of

the Company shall be disregarded.

(ii) It sh&ll be detemed that the loans outstanding 

at the aforesaid date made by the Company to 

any of the fdttJlowing namely:

Albany flbtrts Freeholds Pty. Ltd. 

Caratti ((Bullfinch) Pty. Ltd. 

Caratti (Chapman Valley) Pty. Ltd. 

Caratti freeholds Pty. Ltd.

(taratti (Kent River) Pastoral Co. 
Pty.

Delbar Investments Pty. Ltd. 

W.A. Bulldozing Co.

are recoverable in full on demand by the 

Compamy.

(iii) The petitioner have liberty to apply with 20 

respect to loans to any other persons, firms 

or companies.

That the Master alst> enquire into and take an 

account of all rente loans and other moneys due 

from the petitioner to the Company as at the date 

of such enquiry and account.

that pending the pwtchase of such shares by the 

second respondent in the Company in manner herein 

after set forth or Until further order:

(i) The second respondent charge the shares in 30 

the Company held by him absolutely in favour 

of the petitioner to secure the payment of 

the purchase price.

(ii) The Company an<& the second respondent be 

restrained from selling or otherwise dis 

posing of any : of the assets of the Company
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otherwise than in the ordinary course of the 

businesses of farming and earthmoving carried 

on by the Company 

(iii) Notwithstanding anything to the contrary in

the Articles of Association of the Company or 

as required by the shareholders of the Company 

in general meetinig the second respondent 

shall not exercisd any of the powers vested 

in him as Governing Director of the Company 

but shall remain as an ordinary director and 10 

subject to their consents being obtained 

the following and! only the following shall 

also be directors of the Company, namely: 

Frank Valentine Bentley Killman (who 

shall be Chairman); and the petitioner 

or his nomiraee in writing.

(iv) The directors of the Company be directed not 

to seek to recover any loans made by the 

Company to the persons or firms named in 

subparagraph B(i^) hereof. 20 

(v) The second respondent be restrained from

exercising the powers contained in Article 32 

of the Articles of Association of the Company 

as against the petitioner.

(vi) The Company be restrained from receiving any 

consideration moneys pursuant to Article 32 

of the Articles of Association of the Company 

in respect of the petitioner's said shares 

and from otherwise exercising any of the 

powers contained in such Article in respect 30 

of such shares.

(i) The second respondent shall pay to the peti 

tioner the purchase price of the petitioner's 

shares asi certified by the Master-within the

following period whichever is applicable:
221



(a) if the amount certified is less than 

$20/000, 10 days;

(b) if the amoiunt certified is $20,000 or

more but less than $50,000, 28 days, but 

in any event if the sum so certified 

exceeds $5(0,000 the sum of $50,000 shall 

be paid within 28 days, such sum to be 

in reduction of the amount certified;

(c) if the amttUint certified is $50., 000 or

more but iiss than $100,000, the balance 10 

of the amount certified shall be paid 

within 40 days;

(d) if the amount certified is $100,000 or 

more but less than $200,000 the balance 

of the amount certified shall be paid 

within 60 days;

(e) if the amount certified is $200,000 or

more the balance of the amount certified 

shall be paid within 90 days.

(ii) If the second respondent shall not have paid 20 

to the Company the sum referred to in paragraph 

2.E(iii) the petitioner shall pay to the 

Company such sum as the Master finds due by 

the petitioned to the Company at the time 

when he delivers to the second respondent the 

executed unstamped registerable transfer 

referred to in: paragraph 2.E(iv).

(iii) The second respondent shall be at liberty to 
In the 
Supreme Court pay to the Company such sum as the Master

finds due by the petitioner to the Company 30 
No. 25
Order of Burt J. for and on behalf of the petitioner whereby
19th September
1975 ' the purchase price for the said shares shall

be reduced by such amount as is paid by the 

second respondent.

(iv) Upon Receipt by the petitioner of the pur 

chase price ats certified by the'Master (or



r -um in the event: LhaL the second 

respondent makes payment to the Company as 

provided in subparagraph (iii) hereof) the 

petitionef shall deliver to the second 

respondent an executed unstamped registerable 

transfer of the petitioner's shares.

3. There be liberty to either party to apply.

4. The Master shall be at liberty to make orders as to the 
costs of the aforesaid enquiries.

5. The respondents pay the petitioner's costs of and 1 

incidental to the petition to be taxed on the scale appli 

cable to a claim of the amount certified by the Master 

pursuant to paragraph 2A hereof on the basis that the limit 

in Order 66 Rule 16 shall be increased for the purposes of 

taxation to $15,000.

By the Court

Deputy Registrar

In the 
Supreme Court

No. 25

Order of Burt J. 
19th September 
1975

THIS ORDER was extracted by Messrs. Northmore Halo Davy & Leake of 8th Floor, Law Chambers, Cathedral Square, Perth, Solicitors for the petitioner whose address for service is 8th Floor, Law Chambers, Cathedral Square, Perth.
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NO). 26

Before the NOTICE OF APPEAL 
Full Court

No. 26 
Notice of 
Appeal

9.10.75

NOTICE OF APPEAL

TAKE NOTICE that the Full! Court of the Supreme Court 

of Western Australia will .be moved by way of Appeal 

at the first sittings of the Full Court appointed to 

be held after the expiration of six weeks from the 

institution of this Appeal or so soon thereafter as 

Counsel can be heard by Counsel on behalf of the 

abovenamed Appellants (Respondents) for an ofder that:

1. The whole of the order of the Honourable Mr.

Justice Burt on the }9th day of September 1975

on the petition of the Respondent (Petitioner) 10

whereby the learned ipTudge ordered that:
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(1) The Court beincj of the opinion that an

order should be made under Section 186(2) (b) 

of the Companies Act 1961 doth order that 

all further proceedings on the petition 

be stayed upon condition that the orders 

hereinafter set forth in paragraphs (2) and 

(5) of this order be implemented.

Before the 
Full Court

No. 26
Notice of
Appeal
9th October
1975

(2) The Court doth order and direct:

A. That the second-named Appellant

(Second Respondent) purchase the 1,500 10 

Shares held by the petitioner in 

Caratti Holding Co. Pty. Ltd. 

(hereinafter referred to as "the 

Company") at a sum to be certified 

by the Master of this Honourable 

Court sucft sum being the value of 

the shares ascertained upon enquiry 

by the Master in manner hereinafter 

set forth*

B. That the Master enquire into and 20 

ascertain the value of such shares 

as at the date of presentation of 

the petition herein and for the 

purpose of such valuation, 

(i) Article 32 of the Articles of

Association of the Company shall 

be disregarded.

(ii) It shall be deemed that the loans 

outstanding at the aforesaid date 

mad« by the Company to any of the 30 

following namely:

Albany Forts Freeholds Pty. Ltd. 

Caratti (Bullfinch) Pty. Ltd. 

Caratti (Chapman Valley) Pty. Ltd.
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Caratti Freeholds Pty. Ltd.

Caratti (Kent River) Pastoral 
Co. Pty. Ltd.

Delbar Investments Pty. Ltd. 

W.A. Bulldozing Co. 

are recoverable in full on demand 

by the Company.

(iii) The Respondent (Petitioner) have 

liberty to apply with respect to 

loans to any other persons, firms 10 

or companies.

That the iMaster also enquire into and 

take an account of all rents loans and 

other moneys due from the Respondent 

(Petitioner) to the Company as at the 

date of such enquiry and account. 

That pending,the purchase of such shares 

by the second-named Appellant (Second 

Respondent!) in the Company in manner 

hereinafter set forth or until further 20 

order:

(i) The second-named Appellant (Second 

Respondent) charge the shares the 

Company held by him absolutely in 

favour of the Respondent (Petitioner) 

to secure the payment of the purchase 

price.

(ii) The Company and the second-named 

Appellant (Second Respondent) be 

restrained from selling or other- 30 

wise disposing of any of the assets 

of the Company otherwise than in 

the ordinary course of the businesses 

of farming and earthmoving carried 

on by the Company.
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(iii) Notwithstanding anything to the 

contrary in the Articles of 

Association of the Company or 

as required by the shareholders of 

thef Company in general meeting 

the second-named Appellant (Second 

Respondent) shall not exercise 

any of the powers vested in him 

as Ooverning Director of the 

Company but shall remain as an IQ 

ordinary director and subject to 

their consents being obtained the 

following and only the following 

snail also be directors of the 

Company/ namely:

tfrank Valentine Bentley Hillman 

(Jwho shall be Chairman) ; and the 

Respondent (Petitioner) or his 

nominee in writing.

(iv) The Directors of the Company be 20 

directed not to seek to recover 

any fr.oans made by the Company to 

the persons or firms named in 

subpAragraph B(ii) hereof.

(v) The $econd-named Appellant (Second 

Respondent) be restrained from 

exercising the powers contained in 

Article 32 of the Articles of 

Association of the Company as 

agairist the Respondent (Petitioner) . 30

(vi) The Company be restrained from

233



Before the 
Full Court

No. 26
Notice of
Appeal
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receiving any consideration moneys 

pursuant to Article 32 of the 

Articles of Association of the 

Company ijn respect of the Respondent's 

(Petitioner's) said shares and from 

otherwise exercising any of the 

powers contained in such Article 

in respect of such shares. 

E. (i The second-named Appellant (Second

Respondent) shall pay to the 10 

Respondent (Petitioner) the purchase 

price of the Respondent's (Petitioner's) 

shares as certified by the Master 

within the following period which 

ever is applicable:

(a) if the amount certified is less 

than $20,000, 10 days;

(b) if the amount certified is

$20,000 or more but less than 

$50,000, 28 days, but in any 26 

event if the sum so certified 

exceeds $50,000 the sum of 

$50,000 shall be paid within 

28 days, such sum to be in 

reduction of the amount certified;

(c) if the amount certified is

$50,000 or more but less than 

$100,000, the balance of the 

amount certified shall be paid 

within 40 days; 30

(d) if the amount certified is

$100,000 or more but less than 

$200,000 the balance of the 

amount certified shall be paid 

within 60 days;

234



Before the 
Full Court

No. 26
Notice of
Appeal
9th October
1975

Cii)

(iv)

(e) if the alnount certified is 

$200,000 or more the balance 

of the ainount certified shall 

be paid Within 90 days. 

If the secowl-named Appellant 

(Second Respondent) shall not have 

paid to the Company the sum referred 

to in paragraph (2)E(iii) the 

Respondent (Petitioner) shall pay 

to the Company such sum as the 

Master finds due by the Respondent 

(Petitioner) to the Company at the 

time when 'he delivers to the second- 

named Appellant (Second Respondent) 

the executed unstamped registerable 

transfer referred to in paragraph

The second-named Appellant (Second 

Respondent) shall be at liberty to 

pay to the Company such sum as the 

Master finds due by the Respondent 

(Petitioner) to the Company for 

and on behalf of the Respondent 

(Petitioner) whereby the purchase 

price for the said shares shall be 

reduced by such amount as is paid 

by the second-named Appellant 

(Second Respondent) . 

Upon receipt by the Respondent 

(Petitioner) or the purchase price 

as certified by the Master (or 

such lesser sum in the event that 

the second-named Appellant (Second 

Respondent) makes payment to the 

Company as provided in subparagraph 

(iii) hereof j the Respondent 
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(Petitioner) shall deliver to the 

second-named Appellant (Second 

Respondent) an executed unstampted 

registerable transfer of the 

Respondent's (Petitioner's) shares.

(3) There be liberty to either party to apply.

(4) The Master shall be at liberty to make orders 

as to the costs of the aforesaid enquiries.

2.

(5) The Appellants (Respondents) pay the Respondent's 

(Petitioner's) costs of and incidental to the 

petition to be taxed on the scale applicable 

to a claim of the amount certified by the 

Master pursuant,to paragraph (2)A hereof on 

the basis that the limit in Order 66 Rule 16 

shall be increased for the purposes of 

taxation to $15,000.

be set aside.

]}n lieu thereof there be an order that:

10

(1) The petition be dismissed.

(2)

Before the 
Full Court

No. 26
Notice of
Appeal
9th October
1975

The Respondent (Petitioner) pay the Appellants' 

(Respondents') costs of the petition to be 

taxed as in an action on the basis that the 

value of the subject matter be fixed at such 

sum as the Court considers just with a 

certificate for the whole of the costs in 

accordance with the details of the scale 

provided that the limit in Order 66 Rule 16 

shall be increased for the purposes of 

taxation to $15,000; a certificate for second

20
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Counsel and four extra days.

(3J) The injunction restraining the registration

of a transfer of the Respondent's(Petitioner's) 

shares in the Company be discharged.

(4J) The Respondent (Petitioner pay the Appellants' 

Respondents') costs of the Appeal to be taxed

GROUNDS OF APPEAL

AND TAI<E FURTHER NOTICE that the grounds of this 

Appeal .are:

(1)

Before the 
Full Court

No. 26
Notice of
Appeal
9th October
1975

As to the meeting h^ld on 2 August 1961 the 10
! I

findings of the learned Judge that:i
(i) ".... the centra.1 matter discussed at the 

meeting held On 2 August 1961 was not the 

issue of shares to Zampatti in the Company 

but the admission of Zampatti as a partner 

in the partnership of "S. & M. Caratti" and 

"W.A. Bulldozing Co.".... and I accept 

Zampatti's evidence that in his understanding 

that was all that he was then concerned with."

(ii) ".... not withstanding the minute that was 20 

put in evidence, I believe Zampatti when he 

says that he did not then understand that 

he was becoming a shareholder in a limited 

liability company. My finding is that the 

understanding of the matter is that his 

understanding of the matter was simple and 

single, namely that he had acquired a 10 per 

cent interest in Caratti's business." and

(iii) "The minutes to which I have referred are a
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record rtot of any consensus but of Pearce's

decisions."

were in error and against the evidence and the 

weight of evidence and the learned Judge (having 

regjard to the provisions of Section 148 of the 

Companies Act 1961; the admissions made by the 

Respondent (Petitioner) through his Counsel 

concerning the minutes of the meeting on 2 

August 1961 and related documents and the contents 

thereof; the fact that the second-named Appellant 10 

(Sescond Respondent) was not cross-examined 

concerning his evidence in relation thereto; and 

the affidavits and cross-examinations of the 

Respondent (Petitioner) the learned Judge should 

have found that on 2 August 1961

(a) The basis upon which the Respondent 

(Petitioner) ,was to become a 10 per 

cent partner in the partnership and a 

shareholder in the company was discussed.

(b) The function of the company as the holding 20 

company of the assets used by the partner 

ship was explained to the Respondent 

(petitioner).

(c) Verbal agreement was reached between 

the parties concerning the financial 

terpis upon which the Respondent (petitioner) 

would become a 10 per cent partner in 

the partnership and a shareholder of the 

company.

(d) So far as the meeting on 2 August 1961 30
I

was a meeting of the company at which 

the, Respondent (Petitioner) was present 

by invitation the minutes thereof
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corriectly recorded What was agreed to 

by the Respondent (Petitioner) so far as 

his shareholding in this Company was 

concerned.

(e) Although the Respondent (Petitioner) may 

not have had a perfect understanding of 

the details of the transaction he was 

prepared to accept the advice and 

reconunendations of Pearce for the 

purposes of his agreement to become a 10 

partner in the partnership and a share- 

Before the holder in the Company was conceived. 
Full Court 
_________ (f) On August 2 1961 the Respondent (Petitioner)

No. 26 entered into a verbal agreement to apply 
Notice of
Appeal for 1500 ordinary shares in the capital 
9th October 1975

of the Company of $2.00 in consideration

of the sum of $3,000.00 as set out in 

the minutes of the meeting.

(2) Insofar as the learned Judge held that the purpose

of the second-named Appellant (Second Respondent) 20 

in giving the notice to the Respondent (Petitioner) 

pursuant to Article 32 of the Articles of Association 

of the Company was relevant to the exercise of the 

power or the right conferred on the second-named 

Appellant (Second Respondent) by that Article the 

learned Judge was wrong in law and should have 

held that th^ motive or purpose of the second-named
i

Appellant (Second Respondent) was not relevant.

(3) The learned ^udge having correctly found or held

that: 30 

(a) The Respondent (Petitioner) on or about 

21 August 1961 signed an application for 

shares in the Company bearing that date
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on the following terms:

"I hereby apply for 1500 ordinary 

shares at fel each. I agree to 

accept the said shares and to be 

bound by the Memorandum and Articles 

of Association of the Company;

(b) The said shares were duly allotted to"

the Respondent (Petitioner) on 22 August 

196 1;

(c) The Respondent (Petitioner) agreed to be 

bound by the Memorandum and Articles of 

Association of the Company;

(d) As between himself and the Company the 

Respondent (Petitioner) was bound by 

Article 32;

(e) The1 Articles -of Association of the 

Company constituted a contract as 

between the members of the Company 

inter se;

(f) Article 32 conferred on the second-named 

Appellant (Second Respondent) at law 

the right compulsorily to acquire the 

shares of any other member (including 

the Respondent (Petitioner) in the 

manner and upon the terms therein set

halving done so his further finding that as between 

the second-named Appellant (Second Respondent) and 

the Respondent (Petitioner)

"....personally the position was different. 

As between them the agreement simply was that 

Zampatti would be admitted into the family 

business without any regard to the manner 

in which it was to be conducted that is to

10

20

30
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(4)

Before the 
Full Court

No. 26
Notice of
Appeal
9th October 1975

say as a partnership or by means of an 

incorporated company or otherwise/ and he 

was to kje admitted with a 10 per cent 

share. As between Caratti and Zampatti 

nothing was said of Article 32." 

was wrong in law in that upon the Respondent 

(Petitioner) becoming a member of the Company 

he was as a matter of law deemed to have entered
i

into a contract with the second-named Appellant

(Second Respondent) upon the terms of the 10

Memorandum and Articles of Association of the
I

Company including Article 32 and further the 

said finding was against the evidence and against 

the weight of evidence for the reasons set out in 

paragraph (1) hereof.

Insofar as the learned Judge held or found that: 

(ij ".... Article 32 although formulated in

terms of sale is in substance the grant to 

the founder of a power of compulsory 

acquisition." and 20 

".... I cannot think that an attempt to exercise 

that power so as to compulsorily acquire shares 

at a gross under value .... and contrary to a 

clear understanding which as between Caratti 

and Zampatti had existed from the beginning/ 

that understanding being that Zampatti would 

have a 10 per cent share in the business does 

prior to the transfer being registered and 

to prior to the acquisition being effected 

result in the founder becoming the owner of 30 

the shares at equity ...."

ttye learned Judge was wrong in law and his finding 

was against the evidence and against the weight of 

evidence and the learned Judge should have held or

(ii)
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found that:

(a) The position was as set out in sub- 

paragraphs (a) to (f) of paragraph (3) 

hereof.

(b) The effect of Article 32 was that the 

Respondent (Petitioner) had agreed in 

writing with the second-named Appellant 

(Second Respondent) that upon notice 

being given requesting him to do so the 

Respondent (Petitioner) would sell and 10 

transfer to the second-named Appellant 

(Second Respondent) his 1500 shares in 

the Capital of the Company for the sum 

of $3000 being the capital paid upon 

such shares and that such notice had been 

duly given on 27 November 1974 prior 

to the presentation of the Petition.

(c) Such agreement was specifically enforceable 

at the instance of the second-named 

Appellant (Second Respondent) or could 20 

be carried out by the alternative means 

provided in Article 32.

(d) The second-named Appellant (Second

Respondent) had in fact paid the purchase 

price for the said shares and with the 

authority of the Company executed a 

transfer thereof in accordance with 

Article 32 although because it was 

regained from doing so by interlocutory 

injunction pending the hearing and 30 

determination of the Petition the transfer 

hacj not been registered by the Company.
:

(e) The giving of the said notice or alternat 

ively the payment of the purchase price and
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the execution of the said transfer 

constitute^ the second-named Appellant 

(Second Respondent) the owner of the said 

shares in equity and thereafter and in 

particular at the date of hearing the 

petition the Respondent (Petitioner) 

held the said shares upon trust for the

secOnd-namfcd Appellant (Second Respondent). 

(f) Article 32 did not in substance confer 

any power on the second-named Appellant 

(Second Respondent) which was subject in 

its exercise at the date notice was given 

to any condition that the power could 

only be exercised to the extent that the 

consideration stipulated therein was 

equivalent to the value of the shares 

or to any understanding (to the extent 

that there was any such understanding) 

that the Respondent (Petitioner) "would 

have a 10 per cent interest in the business" 

and the agreement to sell constituted by 

Article 32 was not subject to any such 

condition or in any way qualified or 

affected by any such understanding.

10

20

(5) Notwithstanding that the learned Judge held that 

the Respondent (Petitioner) had on the facts 

established a ground for winding up under both 

Sections 222 (1)(f) and 222(l)(g) of the Companies 

Act the learned Judge should have held tjiat by 

reason of the matters referred to in paragraph 

(.4) hereof the Respondent (Petitioner) was not 

entitled to relief by way of an order winding 

up the Company because the Respondent (Petitioner) 

would have no tangible interest in a liquidation 

and also in the circumstances the facts would not
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justify the making of a winding up order on the ground 

that it was just and equitable for the purposes of 

Section 186(2)(b) of the Companies Act.

Before the 
Full Court

No. 26
Notice of
Appeal
9th October
1975

AND

(7) Insofar as the learned Judge held that the

Respondent (Petitioner) had established that the 

affairs of the Company were being conducted in a 

manner oppressive to himself within the meaning of 

Section 186 (.1) of the Companies Act by the giving 

on 27 November 1974 of the notice dated 26 November 

1974 pursuant to Article 32 of the Articles of 

Association the learned Judge was wrong in law in 

that the giving of the said notice was given 

by the second-named Appellant (.Second Respondent) 

in his capacity as a shareholder in exercise of his 

contractual rights aonferred at law by the Article 

to purchase the Respondent's (Petitioner's) share 

and did not constitute any part of the conduct 

of the affairs of the Company by the second-named 

Appellant (Second Respondent) for the purpose of 

Section 186 of the Act or alternatively (to the 

extent that the giving of the notice was capable 

of constituting such conduct) the manner in which 

such affairs were being conducted was :not oppressive 

to the Respondent (Petitioner) by reason of the 

giving of the notice.

Dated the day of 1975.

10

20

Solicitors for the Appellants (Respondents)

To the Respondent (Petitioner)
to his Solicitors,
Messrs. Northmore Hale t>avy & Leake,
Law Chambers, Cathedral Square/
Perth. W.A. 6000
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NO. 27

NOTICE OF PETITION PURSUANT
Before the TO ORDER 63 RULE 9 (12) 
Full Court

No. 27
Petitioner's
Notice
19.12.75

TAKE NOTICE that the respondent while seeking to uphold the 

order made by the learned trial Judge upon the hearing of the 

petition herein on the grounds upon which such order was made 

will contend on the hearing of the appeal that the order should 

be affirmed on the following additional ground:

That Article 32 of the Articles of Association of Caratti 

Holding Co. Pty. Ltd., is void and of no effect by reason :

(i) that the rights which such article purports to vest 

in the Appellant while the registered holder of the 

Life Governor's share in the company were not within 1 

the ambit of the powers of the company expressed or 

implied in its Memorandum of Association or derived 

from the Companies Act 1948 and its amendments;

(ii) Alternatively that the provisions of such article do 

not impose contractural obligations upon the share 

holders of the company in respect of which an action 

will lie either at the suit of the company or the 

Appellant.
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DATED the day of «=rc=-GT 1975

Solicitors for the Respondent 
(Petitioner)

TO: The Appellant and to
Messrs. Muir Willifeuns Nicholson & Co. , 
his solicitors.

Before the 
Full Court

No. 27
Petitioner's
Notice
19th December 1975
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NO. 28

REASONS FOR JUDGMENT

Before the 
Full Court 
No. 28 
Reasons for 
Judgment 
17.11.76

This is an appeal from! an ord 

s. 186(2) (b) of ttye Companiejs Act 1 

order that Mr. Caratti, the [second 

in the appellant Company held by th 

a sum to be found and certified by

>r of Burt J. made under

>61-1975. The Court made an

ippellant, purchase the shares 

j respondent, Mr. Zampatti, at

:he Master of the Court after

enquiry.

The business relationships of li Caratti and Zampatti have

been ventilated in the Supreme Cour

pudthese cases the reasons for jjudgmen 

their relationship which need not bi 

made to the reasons of Wallajce J. i;

Caratti No. 2631 0f 1973 in which c
i 

1974 ordered that the partnership h

with accounts and enquiry, to the n 

Lavan and Jones JJ. for dismissing ,

from that judgment, and to the reasi
i 

Lavan JJ. in the Full Court [given i;
i

appellants from an order of Wallace 

hereafter mentioned in this jmatter <
!

The questions now before the 

petition for the winding up jof the , 

alternatively forjan order under s.

; before, and in this and in 

: set out all the detail of 

> repeated. Reference may be 

i the case of Zampatti v.

ise Wallace J. on 6th December

;reafter mentioned be dissolved

>asons of Jackson C.J. and of

in appeal to the Full Court 

>ns of Jackson C.J., Burt and 

i an appeal by the present 

J. relating to the injunction 

:ompany No. 108 of 1974. 

Court arise out of Zampatti 's 

ippellant company or

186 of the Act. His Honour

held that the petitioner had established a ground for winding up
(i 

both under s. 222(1) (f) and bnder si; 222(1) (h) of the Act and that
r i' i|

he had also established oppression within the meaning of s. 186(1).

The appellants now ask that 

the petition be dismissed.

r
the resulting orders be set aside and

The basic primary facts are now stated.

On 6th June 1960 thej appellant company had been incorporated
1 i and in this company Caratti held the life governor's share which

gave him total control and atlso, by, the effect of Article 32,

10
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Prior to 30th June 1961 Car^ltti by himself, or as a member of 

a family partnership which he controlled, carried on the business 

of bulldozing afrid earthmoving contractors. Zampatti, a relative
! Li!

of Caratti, was! manager of that $art of the business carried on at 

Mount Barker.

Caratti offered Zampatti a '. 0% interest in the family business. 

Zampatti for valuable considerat on accepted this offer. A new

partnership deed was or h&d been

although the parties before us a icepted an unsigned engrossment as

correctly setting out thej agreed 

Caratti was the1 managing oartner

not the power to acquire Zampatt

The new partnership (carried
j

inclusive of 1st July 19 6J1. The

drawn up but it was not signed,

relation_ship between the partners. 10 

and had total control although 

1 s share at a fixed price. 

on the business as from and 

initial assets of the business,

and of the partnership, comprise 1 plant, land and buildings, and
I 

the nominal local and personal g )odwill of the business although

no figure was placed on the valuJ of goodwill.

Soon after the starti of the

and buildings were sold to the c Dmpany for

price being posted to a loan ac

of the plant, land and buildings

On 2nd August 1961 JJampatti

at one pound in the company, anc

new partnership, the plant, land

,262 the purchase

count. The goodwill of the business 20

was not sold. Until 196^ the bvsiness was operated by the hiring

from the company.

was allotted 1,500 ordinary shares

Caratti and his family were allotted

between them 13,500 ordihary shdires.

In 1964 the partnership so}|d its entire business to the

/
' 

118,000 ,

being the difference between deljtors and creditors. Nothing was paid 

for goodwill.

The company by itself, or •through a tax loss subsidiary, 30
i .

carried on the business trom 19^4 to 1967 when the whole of itsI i,
assets were sold to another company, controlled by Caratti, under a 

transaction which yielded a capital profit of $4,500,000 as a 

result of the sale of goodwill :|:rom the one company to the other. 

The total sale price of j?5, 230,000 was secured by debenture free

of interest. Before; the 
Full Cburt

No. 28
Reasons for Judgment 
17th November 1976



Thereafter there were many company and inter-company transactions, 

all controlled by CarattiJ By 19J72 discussions were taking place 

between Caratti and Zampatti for the purpose of putting a value on

Zampatti's interest in the Caratt

On 26th March 1973 Zampatti
i i

of the partnership and acdounts ( 

dissolution made by Wallade J. of

group. 

Issued a;writ seeking a dissolution

(this resulted in the order of 

6th December 1974).

On 27th November 1974 Caratti gave notice to Zampatti under 

Article 32 of the Company requiring him to transfer to shares to 

him for $3,000.

Zampatti filed his petition |jon 3rd December 1974. On the same 

day Zampatti obtained an j.nterlodjutory injunction restraining Caratti 

and the Company from acting undem Article 32 and on 6th December this 

was confirmed until the hearing cf the petition. The appeal from 

this latter order resulted in the injunction against the company
'i

being maintained, but for reason^ which do not now matter that!' 
against Caratti was discharged. !

His Honour11 s conclusions of fact are now summarised: 

(i) The option provisions in Article 32 of the company were 

inserted by Caratti foijj reasons which would be peculiar 

to members of his famijy and it was not then contemplated
:, i! i i;

that Zampatti would beqome a shareholder. 

The company was;in the^strict sense a family company; 

(ii) Zampatti was a key man in Caratti's business and Caratti's

idea in offering him a :iO% interest was to lock him in;
|; 

(iii) Final agreement was reached on 2nd August 1961;

(iv) At that date th^ central matter discussed was not theii
issue of shares to Zampatti but the admission of him as 

a partner in th£ partnership; 

(v) The agreement was that Zampatti would acquire a 10%

interest in Caratti's business;
ji 

(vi) Neither was concerned as to the legal structures under

which this business wa| to be carried on; 

(vii) Zampatti was not a party to a decision to sell the 

tangible assets of the partnership to the company;

10

Before the 
Full Court

No. 28
Reasons for Judgment 
17th November 1976
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(viii) Zampatti was issued with 1,500 shares in the company so 

that he would stand in the company in the same position 

relative to the other Shareholders as he did in the 

partnership, namely a 10% interest;

(ix) Zampajtti applied in writing for the shares but did not 

then understand that h« was becoming a shareholder in a 

limited liability company. He understood only that h 

had acquired a 10% interest in Caratti's business, and 

Caratti had that same understanding; 

(x) Whatever was done was done by Caratti on the advice of an 10

accountant Pearce;

(xi) Caratti treated the company and the company's business as 

if it was his own without any regard being had to the 

rights of shareholders and at all times and whatever the 

legal structure he simply regarded the business as his, 

and over which he had absolute control;

(xii) When Caratti gave notice to purchase the shares he did so 

in order to destroy Zampatti's standing to present the 

petition, and to solves a difference which had arisen with 

Zampatti as to the vallue of the shares. 20 

His Honour's conclusions of law are now summarised:

(a) as between himself and the company Zampatti was bound by 

Article 32 even although he was not aware of it;

(b) that there was no basis for an implication that Article 32 

could not be operated until after all profits earned by 

the company had been distributed to its members or that 

there was any effective collateral agreement that Article 

32 should not apply to Zampatti's shares;

(c) that the Article was valid;

(d) that the Article conferred rights between the members 30 

themselves and that thte rights were conferred upon 

Caratti as a shareholder;

(e) that it was not the case that by reason of the notice 

Zampatti had no tangible interest in the liquidation 

for the reason that Caratti had acquired the equitable

interest in the shares.
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these legal findings were not attacked by the 
appellant except the laet, and this is I think the real 
nerve of the case.

Subject to the effect of Article 32 and related 
matters it was not denied by the appellant that the 
facts of the case were such as would justify a winding 
up order but it was denied that the giving of the 
notice of acquisition by Caratti when added to these 
circumstances justified an order under s.186.

His Honour's finditngs of fact were generally 10 
accepted by the appellant except findings (iv), (vi), 
(vii) and the understanding in (ix). It was submitted 
that the proper finding should have been that on 2nd 
August 1961 it was agreed that the intentions of the 
parties would be implemented by Zampatti acquiring a 
10% interest in the partnership and 10% of the issued 
shares of the company and that, this being the agree 
ment, Zampatti took these interests for what they were. 
It was contended that Zampatti did know that he was 
taking up shares in the company and, although not 20 
being aware of the legal consequences of that, necess 
arily accepted whatever legal relationships might 
result, not as a matter of agreement but as a matter 
of law stemming from the fact that he applied for the 
shares in writing and deceived what he applied for with 
all the advantages and disadvantages so attached. It 
was said that in these circumstances it did not matter 
whether Zampatti fully understood the situation or 
not, that he was bound by the resulting legal position 
and had no equity eithat to resist a suit for specific 30 
performance of the provisions of Article 32 or to sus 
tain an injunction to pirevent performance.

These arguments irtvite rejection of some of the 
findings of fact referred to.

I think there to be no sufficient reason to 
conclude that any of his Honour's findings of fact 
were in error, and importantly there is the finding 
that the agreement between Caratti and Zampatti was 
that the latter should have a 10% share in "the
business". Zampatti became a partner in "the business" 40 
with Caratti and other members of his family. The 
partnership having been constituted the
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ordinary fiduciary obligations between partners arose between Caratti 

and Zampatti.

"The subject matter ove 

is determined by the c.

: which the fiduciary obligations extend 

laracte: • of the venture or undertaking of

which the partnership exists,

merely from the expres|B agreenent of the parties, whether embodied

in written instruments or not

actually pursued by the firm" 

Executors artd Agency Co. Ltd.

and this is to be ascertained, not

but also from the course of dealing

See Birtchnell v. Equity Trustees 

42 C.L.R. 384 per Dixon, J. at 408.

It is clear that the ajubject toatter was "the business" and that 

the content of the business was its goodwill, plant, land, buildings,

and other assets« When th© plant, land and buildings were sold to the
i

company the subject matter of the business was then together with any
! ; 

other assets, the goodwill, 1 the interest in the lease of the tangible

assets and the debt owing for the >rice. The company was then a 

holding company only, holdjing the!; tangible assets for the use of the 

business. Consistently with this Arrangement Zampatti having become 

the holder of 10% of the shares inj the company maintained indirectly a 

10% interest in these tangible assjets.
| [

The situation however ^dramatically changed in 1964 when the 

entire undertaking of the partners lip including its goodwill was 

sold to the company for thef difference in value between debtors and 

creditors. Although neither Caratti nor Zampatti then knew it, as

soon as this sale was effected Zambatti was left with an interest in
I a non-operating partnership! which had no goodwill and was merely a

' !'
creditor of the company. l|nstead,;i he had a 10% shareholding in a 

company with his shares being encu nbered by a type of option in

favour of Caratti by the exercise
I

disposses Zampatti's interejst in "

Much happened between 1961 an

case nothing whifch would afffect th

Zampatti in respect to Carajtti's o

own benefit Zampatti's 10% interes

The correctness of his Honour

which Caratti could effectively 

:he business" .

1 1974 but on the facts of this

i
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tested by enquiring wha 
in equity if Caratti ha 
strength and given noti 
accordance with Article 
arisen from a common mi 
common inadvertence. H 
takeover and forced Car 
mance the principle the 
the High Court of Austr 
unilateral mistake not 

"Where ther|e is a
!

of the defendant n

would have been the position

in 1964 discovered his 
:e of acquisition to Zampatti in 
32. The legal situation had 
take or perhaps mere accurately 
.d Zampatti then resisted the 
.tti to sue for specific perfp'r- 
i applicable is that set out by 
ilia as applying to a case of 
ontributed to by the plaintiff:- 
milateral mistake on the part 
t contributed to by the

plaintiff, 'the question whether the Court should 
in the exercise off its discretion make a decree

I: |

lance or leave the1 plaintiff 
must, we think, depend on the 
te particular case. But the

f the dis- 
by James L.J, 
at 221

for specific perfc 
to sue for ;damagej 
circumstanqes of
general rule governing the exercise c
cretion is* we thj that laid down
in Tamplin'v. James, 1879, 15 C.H.D.
where he said 'for the most part the cases where
a defendant has escaped on the groun4 of mistake 
not contributed tcj by the plaintiff, have been 
cases where a hardship amounting to injustice 
would have jbeen inflicted upon him by holding him 
to his bargain, add it was unreasonable to hold 
him to it 1 ".
Slee v. Wayke, 86
The same principle 

•Goldsbrough Morfr & Co.
669 where his Hpnour re if erred to "judicial, pronouncements
of high authority which 
The principle was recer 
Fragomeni v. Fogliani, 
on this question Spry I

That Caratti by hi

C.L.R. 271 at 278
was adverted to by Isaacs J. in 
Ltd, v. Quinn, 1O C.L.R. 674 at

10

state the law in unequivocal terms" 
tly accepted as beyond doubt in 
42 A.L.J.R. 263 and see generally 
quitable Remedies, page 149 & 182.
s action was attempting to deprive

Zampatti of that: which he had promised him, namely a 1O%
share in "the btisiness 1 
a compelling rejison foi 
addition to that howevt 
the company acquiring 
goodwill of the busines 
Caratti's rights were

20
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i
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;

without payment had, assuming that 
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interest in any possible capital gains in respekct to the 

land and totally of his interest in a goodwill which on 

the facts must have been of ife'ubstantial value. It may 

well be that the figure of ftour and a half million dollars 

arrived at in 1967 was not tihe true value of the goodwill 

but this figure does nothing to support the view that it 

was of no value, and the acdtonulation of some 1118,000 

of nett debtors in three yeafcs suggests the coritrary, as 

does a letter written on 29tjh November 1961 from Caratti's 

accountant to Zampatti to thp effect that he was a partner 10 

in the firm of S. & M. Caratiti and that "this partnership 

will continue to operate a huge fleet of bulldozers and 

associated equipment on an anticipated turnover of approx 

imately £500,000 per annum". These two latter factors 

are I think not critical but! add further weight to the 

view that a court of equity Should not have ordered Zampatti 

to be dispossessed by specifically performing the legal 

obligation attached, unknown to him, to his shares. Ten 

years later the position in jequity was the same and his 

Honour so held citing Blomlffi v. Ryan (1956) 9$ C.L.R. 362 20 

per Fullagar J. at 401-402. It follows from this that by 

the giving of notice of acquisition Caratti hafl not become 

the owner of the shares in equity, and that therefore 

Zampatti retained hi$ standing in the winding-up proceedings.

Counsel for the appellant however touched upon another 

point and that is thfct on tl|e wording of Art. &2 Caratti did 

not necessarily need the aid of a court of equity. The 

article provided that if Zampatti would not execute a 

transfer then the directors of the company could operate the 

necessary conveyancing machinery. He, Caratti, was the 30 

governing director. This raises the question as to whether 
the power of Zampatti to reiist specific performance 

would have been sufficient fo support an injunction against 

Caratti as governing director, authorising som)s officer of 

the company to transfer the shares to him on Zampatti 1 s 

behalf. The power to resisn specific performance is not 

co-extensive with the right to an injunction. One question 

is. whether equity would graflt relief on the ground that 

the consequences of Caratti operating the article would 

weigh so harshly and oppressively 40
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upon Zampatti that it would be unfair and unreasonable for a court 

of equity not to intervene. The jurisdiction may be said to arise 

through the need to prevent Caratti from acting in a manner which is 

not in breach of his legal obligations but which is unconscionable 

as being contrary to established equitable principles found entrenched 

in the rules relating to fiduciary relationships. Whether injunction 

would or might not be the only test to determine whether it was 

equitable to wind up the company but if the answer is in the negative 

then the submission that Zampatti had, in effect, no more than a nominal 

interest in the proceedings gains more force. Because it is a matter 10 

of discretion the answer might only be in the affirmative when the 

injunction is seen to be ancillary to pending winding-up proceedings. 

I have found no authority to support the view that, in the face of a 

legal right, equity will make an order that would in effect destroy the 

legal right. In my view, if nothing more appears that cannot be done.

Something more does appear. Caratti and Zampatti were partners, 

and in matters relating to the partnership business each was in the 

legal relationship to the other of agency. An accountant, Mr. Pearce, 

was Caratti's accountant and it was he who arranged and carried 2^ 

through the transaction of sale of the tangibles to the company and 

later the sale of the whole undertaking to the company. Pearce may 

have in some respects been acting for the firm and for the company 

but in material respects he was acting for the controlling partner 

and governing director, Caratti. It does not matter that Caratti did 

not then fully appreciate the effect of what Pearce was doing. His 

obligation to his partner was not to create through his servant a 

situation where his partner could be dispossessed, and a fortiori 

not to take advantage of that situation for his own benefit by in 

effect buying Zampatti's share in "the business" for himself. 30 

Caratti was Zampatti's agent and -

"...it appears to me very important, that we should concur 

in laying down again and again the general principle that 

in this Court no agent in the course of his agency, in the 

matter of his agency, can be allowed to make any profit
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without the knowledge and consent of his 
principal; that that rule is an inflexible 

rule, and must be applied inexorably by this 

Court, which is not entitled, in my judgment, 

to receive evidence, or suggestion, or argu 

ment as to whether the principal did or did 

not suffer any injury in fact by reason of 

the dealing of the agent; for the safety of 

mankind requires that no agent shall be able 

to put his principal to the danger of such ^Q 

an inquiry as that."
Parker v. McKenna (1874) Ch. App. Cas., Vol. X. pp.124 and 

125 per Sir W.M. James L.J. The result of a breach of 

this rule is stated in the same case by Sir G. Hellish, 

L.J. at p.125;
"In my opinion, as long as the contract remains 

executory, and the trustee or agent has power 

either to enforce it or to rescind or alter it, 

as long as it remains in that state he cannot 

re-purchase the property from his own purchaser, 2Q 

except for the benefit of his principal. It 

appears to me that that necessarily follows from 

the established rule that he cannot purchase the 

property on his own account." It is not suffic 

ient, in order for Caratti to resist his liability to 

account, for him to show that he acted innocently in 

the first instance or to show that Zampatti did not object. 

He must show that Zampatti positively consented to Caratti 

being placed in a preferred position. This is so because 

of the provisions of s.40(l) of the Partnership Act which 30 

is in no way abrogated but rather reinforced by articles 

12 and 13 of the partnership deed. In this respect the 

onus was upon Caratti.
"The principle was stated by Turner L.J. in

Clegg v. Bdmondson (1857) 8 DeG. M. & G. at p.806:-

'The onus of this case rests, as I think, upon the

defendants, the managing partners. Having stood

in a confidential relation, both as partners and

as managers, the consequence which, according to

the ordinary rules of this Court, flow from that 40

relation must attach upon them, unless they can

by some means exonerate themselves from those

consequences. 1 It is not at all like
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a case in which the adverse litigants are, so to speak, 

strangers, and unconnected by any relation which begins by 

creating an obligation. If A sues B for fraudulent conceal 

ment producing damage, the concealment is an essential element 

in the cause of action. But iji a case like the present, 

equity has always held that the fiduciary relation itself 

imposes on the party bound to fidelity the obligation of 

justifying any private advantage he obtains in the course of 

his trust, or by reason of an interest conflicting or possibly 

conflicting with his duty. This is invariable." 10 

Birtchnell v. Equity Trustees, Executors and Agency Co. Ltd. 42 C.L.R. 

at p. 398 per Isaacs J.

Caratti failed to discharge this onus.

He had, it seems, signed a transfer and, under the article, paid 

the money to the company. Registration was only delayed because of 

the injunction against the company> but even if he had successfully 

reduced the legal title in the shares to himself he would remain an 

accounting party and hold the shares and their fruits as a constructive 

trustee for Zampatti. This is so whether his exercise of the option 

is classified as a fraud on the power or whether as a breach of the 20 

compelling fiduciary relationship arising at its source out of the 

agency of partnership. This also disposes of what would otherwise 

be Caratti's claim for common law damages as, because of the equities, 

Caratti by Zampatti's non-performance would have suffered no damage.

In my view Zampatti was entitled to the aid of a court of 

equity both in resisting specific performance (or relief of that 

nature) and, at least in the context of a winding-up, in preventing 

such performance. This conclusion disposes of the case except for 

the contention of the appellant that it was not a case where an 

order of the kind made by the trial judge should have been made. 30 

I think it unnecessary to pursue this because the appellant indicated 

that if the petition was not to be dismissed he would prefer an order 

of the kind made, with the result that the order in fact made was in 

the nature of a consent order.

I would dismiss the appeal.
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ORJpER DISMISSING APPEAL

Before the 
Full Court

No. 29
Order
Dismissing
Appeal
17.11.76

BEFORE THE FULL:COURT: , THE HONOURABLE THE 
CHIEF JUSTICE, THE HONOURABLE MR. JUSTICE 
WICKHAM AND THE HONOURAJBLE MR. JUSTICE 
BRINSDBN THE 17TH DAY OJF NOVEMBER , 1976

THIS APPEAL coming on for hearing on the 26th, 27th and 28th 

days of October, 1976 and UPON READING the appeal book filed 

herein and UPON HEARING mr D.K. Malcolm and Mr R. Carton Smith 

of Counsel for the Appellants (Respondents) and Mr C.H. Smith 

one of Her Majesty's Counsek with him Mr C.J.L. Pullin of Counsel 

for the Respondent (Petitioner) and the Court having ordered that 

the appeal stand for judgment and the same standing for judgment 

this day THIS COURT DOTH ORDER THAf:-

1. The appeal be and is hereby dismissed.

2. The Appellants (Respondents)] pay the Respondent's 10 

(Petitioner's) costs of the tppeal to be taxed without 

restriction to the limits ifc the Fourth Schedule of the 

Rules of the Supreme Court, 1971 and with a certificate 

for second counsel.

By the Court,

Ivor Evans 

DEPUTY REGISTRAR
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Before the 
Full Court
No. 30

Order 
Granting 
Final Leave 
to appeal to 
Her Majesty 
in Council 
13th April 1977

NO. 30

ORDER GRANTING FINAL LEAVE TO 
APPEAL TO HER MAJESTY IN COUNCIL

BEFORE THE FULL COURT: 
THE HONOURABLE THE CHIEF JUSTICE, 
THE HONOURABLE MR JUSTICE WALLACE 
AND THE HONOURABLE MR. JUSTICE SMITH 
THE 13TH DAY Off APRIL, 1977._______

UPON MOTION this day by Counsel for the 

Appellants and UPON READING the Notice of Motion 

herein dated the 6th defy of April, 1977 and UPON HEARING 

Mr. R. Carton Smith of Counsel for the Appellants and 

Mr. C.J.L. Pullin of Counsel for the Respondent 

AND WHEREAS

(A)

(B)

This Honourable Court is of opinion that the matter 

in dispute on this Appeal exceeds the sum of £500 

sterling.

On the 17th day of December 1976 this Honourable 

Court ordered that the Appellants have leave to 

appeal to Her Majesty in Council from the Judgment 

of the Full Court (The Honourable the Chief Justice,

10
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Before the 
Full Court

No. 30
Order
Granting
Final Leave
to appeal to
Her Majesty in
Council
13th April 1977

The Honourable Mr. Justice Wickham and The 

Honourable Mr. Justice Brinsden) herein dated 

the 17th day of November, 1976 dismissing 

the Appellants' Appeal from the order of The 

Honourable Mr. Justice Hurt herein dated 

the 19th day of September 1975 and ordering 

the Appellants to pay the Respondent's costs 

of that Appeal to he taxed which leave was 

granted on the following conditions: <- 

(i) The Appellants within a period of 3 

months from the 17th day of December 

1976 deposition fixed deposit at Perth 

for a term of 3 months with any banking 

company or building society carrying on 

business in Western Australia the sum of 

$1,000.00 in the name of "Master, Supreme 

Court of Western Australia" and 

delivering the receipt therefor to the 

said Master as security for the due 

prosecution of such Appeal and the payment 

of all such costs as may become payable 

to the Respondent in the event of the 

Appellants' not obtaining an order giving 

them or either of them final leave to 

appeal or of the Appeal's being dismissed 

for nOn-prosecution or of Her M&jesty in 

Council's ordering the Appellants or 

either of them to pay the costs of the 

Respondent (as the case may be) j and

10

20
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(ii) That the Appellants within a period of

Before the 3 months from the 17th day of December
Full Court
________ 1976 take the necessary steps for the

No. 30 purpose of procuring the preparation of
Order
Granting the Record within the meaning of
Final Leave
to appeal to Rule 5(b) of, the Rules contained in the
Her Majesty in
Council Order in Council dated the 28th day of
13th April 1977

June, 1909 as to appeals from the Supreme

Court of Western Australia to Her Majesty

in Council. 10

(C) On the 1st day of March 1977 the Appellants

deposited into the Town and Country Permanent 

Building Society of 297 Murray Street Perth in 

the State of Western Australia the $ura of 

$1,000.00 in the name of Master, Supreme Court 

of Western Australia: and on Friday, the llth 

day of March, 1977 delivered the receipt in 

respect thereof to the said Master.

(D) On the 16th day a£ March, 1977 the Appellants

procured the preparation of the Recd>rd within 20 

the meaning of the aforesaid Rule 5(b).

BY CONSENT THIS HONOURABLE COURT DOTH ORDER that the
i 

Appellants have final leave to appeal to Her Majesty

in Council from the said Judgment of the Full Court.

BY THE COURT,

Deputy Registrar


