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and

1. TAN PONG SUAN
2. TAN AY LIN (f)
3. LIM TAN TEE (f)

10
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No. 1

ORIGINATING SUMMONS

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR 

ORIGINATING SUMMONS NO*32 OF 1972

In the Matter of Section 256 of 
the National Land Code;

And

In the Matter of Charge over the 
lands held under Grant No.70?2, 
Lot 1599, Mukim of Labis, District 
of Segamat and sub-divided into 
Certificates of Titles Nos. 12332, 
12533, 1233^, 12335, 12336, 12337, 
12338, 12339, 12340, 12341 and 
12342 for Lot Nos. 4031, 4032, 
4033, 4034, 40J5, 4036, 4037, 4038, 
4039, 4040 and 4041 respectively, 
Mukim of Labis, District of Segamat,

Between

Malayan Banking Ber^ad 

And

Applicants

Appellants 
(.Applicants)

Respondents 
(, Respondents)

In the High 
Court in 
Malaysia at 
Kuala Lumpur

No. 1
Originating 
Summons
19th January 
1972



(2)

In the High 1. Lim Meng See
Court in 2. Tan Fong Guan
Malaya at 3. Tan Ay Lin (f )
Kuala Lumpur 4-. Lim Tan i'ee (f) Respondents

No. 1 ORIGINATING SUMMONS

Originating LET 1. Lim Meng See, 2. Tan Pong Guan, $. Tan 
Summons Ay Lin(f) and 4-. Lim Tan Tee (f), all of No.27» 
19th January Jalan Buloh Kasap, Segamat, Johore, the Respondents 
1972 abovenamed within twelve (12) days after service of 
(continued) this Summons on them, inclusive of the day of such 10

service cause an appearance to be entered for them 
to this Summons which is issued upon the application 
of Malayan Banking Berhad for an Order:-

(1) that the lands held under Grant No. 7072,
Lot 1599, Mukim of Labis, District of Segamat 
and subdivided into Certificates of Titles 
Nos. 12332, 12333, 1233^-, 12335, 12336, 12337, 
12338, 12339, 1234-0, 1234-1 and 1234-2 for Lots 
Nos. 4-031, 4032, 4-033, 4-034-, 4-035, 4-036, 4-037, 
4-038, 4-039, 4O4O and 4-04-1 respectively, 20 
Mukim of Labis, District of Segamat, and 
charged to the Applicants under a (sic) 1st 
and 2nd Charges registered in the Register 
of Charges Presentation No, 16774-9 Volume CVT 
Folio 66 and 176652 Volume CIS Folio 14-2 
respectively, be sold by public auction 
under the National Land Code to satisfy the 
sum of #116,826.53 <3ue to the Applicants as 
at the 15th day of May 1971 with interest 
thereon at the rate of 9-6% per annum as from 30 
the 16th day of May 1971 to the date of the 
Order and further interest on the decretal at 
the rate of 6% per annum to the date of 
payment or realisation;

(2) That the date on which the sale shall be held 
be specified;

(3) that the reserve price and other directions 
relating to the sale be fixed by the Senior 
Assistant Registrar;

(4-) that the Respondents do pay the costs of this 40 
application as taxed by the proper officer of 
the Court;

(5) any other directions that this Honourable 
Court may deem fit.
Dated this 19th day of January, 1972..

Sd: Anwar Ismail
Senior Assistant Registrar
High Court, Kuala Lumpur
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This Summons was taken out "by Messrs. Shook Lin & 
Bok, Solicitors for the Applicants herein whose 
address for service is 801-809, Lee Wah Bank 
Building, Medan Pasar, Kuala Lumpur.
This Summons will be supported by the Affidavit of 
CHEW TECK HONG affirmed on the 13th day of January 
1972 and filed herein.
The Respondents may appear hereto by entering an 
appearance either personally or by their Advocates 

10 and Solicitors at the Registry of the High Court 
at Kuala Lumpur.
NOTE; If the Respondents do not enter an appearance 
within the time and at the place above-mentioned 
such Order will be made and proceedings taken as 
the Judge may think just and expedient.

No. 2

AFFIDAVIT OF CHEW TECK HONG
I, CHEW TECK HONG of full age and care of 

No.9, Jalan Aji, Segamat, Johore, hearby solemnly 
20 affirm and say as follows:-

1. The Applicants are a limited liability company 
incorporated in Malaysia and carrying on the busi 
ness of Bankers at their branch office at No.9, Jalan 
Aji, Segamat, Johore and elsewhere. I am the Manager 
of the Applicants at their said branch office and am 
duly authorised to affirm this Affidavit on their 
behalf.
2. The 1st Respondent was the registered propri 
etor of the land held under Grant for Land No. 7072 

30 Lot 1599 Mukim of Labis, District of Segamat 
(hereinafter referred to as "the said land").
3. On or about the 4th day of May 1962 the 1st 
Respondent executed a Memorandum of Charge on the 
said land in favour of the Applicants as security 
for all advances made by the Applicants to the 
1st Respondent to the extent of #35,000.00 with 
interest thereon at the rate of 12% per annum with 
monthly rests, commission and other usual bankers' 
charges. The document now shown to me is the said 

40 Memorandum of Charge, a xerox copy whereof is
marked "MBB 1" and attached herewith (hereinafter 
referred to as "the 1st Charge").

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 1
Originating 
Summons 
19th January 
1972 
(continued)

No. 2
Affidavit of 
Chew Teck 
Hong - sworn 
13th January 
1972

4. On or about the llth day of June 1963 the 
1st Respondent executed another Memorandum of



In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 2
Affidavit of 
Chew Teck 
Hong - sworn 
13th January 
1972 
(continued)

Charge on the said land in favour of the 
Applicants as security for further advances made 
by the Applicants to the 1st Respondent to the 
extent of #30,000.00 with interest thereon at 
the rate of 9»6$ per annum with monthly rests, 
commission and other usual bankers 1 charges. 
The document now shown to me is the said 
Memorandum of Charge, a xerox copy whereof is 
marked "MBB 2" and attached hereto (hereinafter 
referred to as "the 2nd Charge").

5. The 1st and 2nd Charges were registered on 
13th August 1962 and on 19th June 1963 vide 
Presentation Nos. 16774-9 Volume CVI Polio 66 and 
Presentation No. 176652 Volume CIX Folio 142 
respectively.

6. On or about the 1st day of December 1963 the 
said land was sub-divided and Certificates of 
Titles were issued in respect of the sub-divided 
lots viz. 12332, 12333, 12334, 12335, 12336, 
12337, 12338, 12339, 12340, 12341 and 12342 for 
Lots Nos. 4031, 4032, 4033, 4034, 4035, 4036, 
4037, 4038, 4039, 4040 and 4041 respectively.

7. On or about the 6th day of December 1963 the 
1st Respondent transferred the sub-divided plots 
aforesaid under the following Certificates of 
Titles to the 2nd, 3rd and 4th Respondents 
subject to the 1st and 2nd Charges and in the 
manner following:

10

20

Certi 
ficate 
of Title 
No. Lot No. Transferee

Shre in 
Land

30

12333 
1233^
12335
12336
12337
12338
12339
12340
12341
12342

4032
4033
4034
4035
4036
4037
4038
4039
4040
4041

2nd Respondent undivided  §  share
do. do. 

3rd & 4th Respondents the whole
do. do. 

4th Respondent undivided % share
do. do. 

2nd & 3rd Respondents the whole
do. do. 40 

3rd Respondent undivided £ share
do. do.

8. By the terms of the 1st and 2nd Charges, the 
1st Respondent, together with the 2nd, 3rd and 4th
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Respondents as transferees subject to the said 1st 
and 2nd Charges, are liable inter alia, to repay on 
demand the balance sum which on the overdraft 
account of the 1st Respondent is due and owing to 
the Applicants.

9- The 1st Respondent was adjudicated a bankrupt 
on 13th March 1965- On that date the said over 
draft account showed a debit balance of #73»173-79 
with further interest thereon at the rate of 9-6# 

10 per annum.

10. By letters dated June 8, 1971 the Applicants 
through their solicitors Messrs. Shook Lin & Bok, 
801, iiee Wah Bank Building, Medan Pasar, Kuala 
Lumpur (hereinafter called "the said Solicitors") 
demanded of the 1st, 2nd, 3rd and 4th Respondents 
payment within seven (7) days thereof, of the sum 
of #116,826.53 being the whole outstanding balance 
due to the Applicants on the account of the 1st 
Respondent as at 15th May 1971 together with 

20 interest thereon at the rate of 9-6% per annum to 
date of payment. The said letters were sent to 
the 1st, 2nd, 3rd and 4th Respondents by A.R. 
registered post on 9th June 1971 and received by 
each of them on or about the 10th June 1971. 
Copies of the said letters and the A.R. retour 
cards are also annexed hereto and marked "MBB 3"> 
"MBB 4", "MBB 5", "MBB 6", "MBB 7", "MBB 8", 
"MBB 9" and "MBB 10" respectively.

11. The 1st, 2nd, 3rd and 4th Respondents or either 
30 of them have failed and or neglected to pay the 

aforesaid sum of #116,826.53 together with the 
accruing interest thereon to date or any part 
thereof and thereby have committed a breach of the 
terms and conditions of the 1st and 2nd Charges.

12. That the aforesaid breach having continued for 
a period of more than one (1) month, the Applicants 
through the said Solicitors caused a Statutory 
Notice of Demand under Form 16D of the National 
Land Code, 1965 and dated 28th August 1971 (herein- 

40 after referred to as "the said Notices") to be 
issued to each of the 1st, 2nd, 3rd and 4th 
Respondents, requiring them to remedy the said 
breach within a period of one (1) month from the 
date of receipt thereof failing which an Order for 
Sale would be applied for. The said Notices were 
sent to each of the 1st, 2nd, 3rd and 4th Bespondents

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 2
Affidavit of 
Chew Teck 
Hong - sworn 
13th January 
1972 
(continued)



In the High 
Court iti 
Malaya at 
Kuala Lumpur

No. 2
Affidavit of 
Chew Teck 
Hong - sworn 
13th January 
1972 
(continued)

(6)

by A.R. registered post on 2nd September 1971 and 
received by them on or about 3i& September 1971   
Copies of the said Notices and A.E. retour cards 
are further annexed hereto and marked "MBB 11", 
"MBB 12", "MBB 13", "MBB 14", "MBB 15", "MBB 16", 
"MBB 17" and "MBB 18" respectively.

13. That the 1st, 2nd, 3rd and 4th Respondents or 
either of them have failed and or neglected to 
comply with the said Notice.

Wherefore I pray for an Order in terms of the 
Summons.

10

Affirmed by the said CHEW TECK) 
HONG at Segamat on the 13th ) 
day of January 1972 at 10.00 } Sd. CHEW TECK HONG
a.m.

Before me, 

Sd. C. RANJIT SINGH 

Commissioner for Oaths

This Affidavit is filed by Messrs. Shook Lin & Bok, 
Solicitors for the Applicants herein and whose 
address for service is Nos. 801-809, Lee Wah Bank 
Building, Medan Pasar, Kuala Lumpur

20

No. 3

Exhibit 
"MBB 1" 
Memorandum 
of Charge 
4th May 1962

No. 3 

EXHIBIT "MBB 1" MEMORANDUM OF CHARGE

THE JOHORE LAND ENACTMENT 
Section 68 Schedule P.Form (iii) 

CHARGE

I/We Lim Meng See being registered as the 
proprietor(s) (subject to the respective annual 
rent(s) of #473/50 of all that/those piece(s) of 
land containing the respective areas of 79a 2 r 
lOp or thereabouts situated in the Mukim of Labis, 
District of Segamat, State of Johore and more 
particularly described in the Schedule, and 
desiring to render the said land available for

30
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the purpose of securing to and for the "benefit of 
Malayan Banking Limited, a Company incorporated in 
the Federation of Malaya with its Head Office at 
No.92, High Street, Kuala Lumpur and a registered 
office at No.9, Jalan Aji, Segamat, Johore (herein 
after called "the Bank") the repayment on demand of 
all sums advanced to me/us by the Bank in manner 
hereinafter appearing (with interest thereon at the 
rate of 12 per cent per annum) up to the limit of 

10 Dollars Thirty five thousand only (#35»000/-)

DO HEREBY CHAEGE the said land for the benefit 
of the Bank with the repayment on demand of the 
balance which on the account between me and the 
Bank shall for the time being be owing in respect 
of cheques, bills, notes or drafts drawn, accepted 
or endorsed by me either alone or jointly with 
another or others, including all moneys which may 
become owing in respect of any notes, bills or 
drafts drawn, accepted or endorsed by me either

20 solely or jointly with another or others which may 
not at the time of closing the said account have 
become due or payable, but which for the time being 
have been entered in the said account, or in 
respect of cheques, bills, notes or drafts accepted, 
paid or discounted on behalf of me either alone or 
jointly with another or others or for loans or 
advances made to or for the use or accommodation of 
me whether alone or jointly with another or others 
or in respect of contracts for the forward delivery

30 of goods, bills or specie otherwise howsoever, up 
to the limit of Dollars Thirty five thousand only 
(#35»000/-) for principal and interest at the 
rate of 12 per cent per annum with monthly rests, 
commission and other usual bankers' charges, such 
sum to be raised and paid at the times and in the 
manner following that is to say, -immediately upon 
the receipt by me of a notice in writing sent by 
the Bank in the manner hereinafter provided.

And if, when the said current account shall be 
40 closed either by service of such notice in writing 

as aforesaid or by my/our death(s) a balance shall 
be owing to the Bank by me I/we or my/our legal 
personal representatives, as the case may be, will, 
so long as the same or any part thereof shall 
remain owing, pay to the Bank interest thereon at 
the aforesaid rate of 12 per cent per annum 
computed from the time when such balance shall have 
been ascertained; and I/we agree that the statement

In theHigh 
Court in 
Malaya at 
Kuala Lumpur

No. 3
Exhibit 
"MBB l«
Memorandum 
of Charge 
4th May 1962 
(continued)
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In the High. 
Court in 
Malaya at 
Kuala Lumpur

No. 3
Exhibit 
"MBB 1" 
Memorandum 
of Charge 
4-th May 1962 
(continued)

of the Agent (Sub-Agent or Accountant) of the 
Bank as to the amount of such balance shall be 
final and conclusive.

Provided always, and it is hereby declared and 
agreed as follows:-

(1) Any demand for payment of the balance
intended to be hereby secured may be made by 
a notice in writing signed by the Agent (Sub- 
Agent or Accountant) of the Bank on behalf 
of the Bank or by any solicitor or firm of 10 
solicitors purporting to act for the Bank 
and such notice shall be deemed to have been 
sufficiently served on me/us if it is left 
at my/our usual or last known place or 
residence in No.27, Jalan Buloh Kasap, 
Segamat, Johore or at my/our usual or last 
known place of business, or sent by 
registered letter to either of such 
addresses; and, in the last mentioned case, 
the service shall be deemed to be made at 20 
the time when the registered letter would, 
in the ordinary course, be delivered.

(2) Such notice of demand, or my/our death(s)
shall be deemed to operate as if one month's 
default in payment of the principal moneys 
and interest hereby secured within the 
meaning of section 68 of "The I/and Enactment" 
had been made.

(5) When the payment of any money hereby secured,
or intended so to be, shall be further secured 30 
to the Bank by any bill of exchange, promissory 
note, draft, receipt or other instrument 
reserving a higher rate of interest to be 
paid in respect thereof than that herein 
before covenanted to be paid, such higher rate 
of interest shall be payable in respect of 
such moneys, and nothing contained in or to be 
implied from these presents shall affect the 
right of the Bank to enforce and recover 
payment of such higher rate of interest or, 4-0 
as the case may be, the difference between 
such higher rate and the rate which shall 
have been paid hereunder.

(Special stipulations, if any)
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(4-) I/We the Chargor(s) or my/our assign(s) will 
keep tlie premises standing on the land(s) 
hereby charged, namely

insured against loss or damage by fire in the 
name of the Bank with Insurers approved by 
the Bank in the sum of Dollars

or to the full insurable value thereof, and 
will make all payment required therefor not 
later than the same shall fall due and on 

10 demand produce to the Bank the Policy or
Policies of such insurance and the premium 
receipts:- If the Chargor(s) make default in 
any of such matters the Bank may at its 
discretion insure and keep insured the said 
premises in the same amount, and its expenses 
of so doing shall be repaid to the Bank by 
the Chargor (s) on demand and until so repaid 
may be added to the principal moneys hereby 
secured and bear interest accordingly.

20 (5) The Chargor will keep any buildings fixtures 
or machinery which may from time to time form 
part of the said premises in a good state cf 
repair and in perfect working order and also 
insured against loss or damage by fire in 
their full value for the time being with 
Insurers of the Bank.

(6) In the case of default by the Chargor in
keeping any of the said buildings fixtures or 
machinery in repair the Chargor will permit 

30 the Bank to enter on the charged properties 
and effect such repairs as the Bank may 
consider necessary, and the Chargor will 
repay to the Bank every sum expended by the 
Bank on such repairs and every sum so 
expended by the Bank shall be a charge on the 
charged properties.

(7) The Bank may at any time during the continuance 
of this charge between sunrise and sunset and 
so often as the Bank thinks fit either by its 

40 Manager, Agent, Sub-Agent or any other person 
authorised in writing enter upon any part of 
the properties hereby charged to inspect the 
same.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 5
Exhibit 
MMBB 1" 
Memorandum 
of Charge 
4-th May 1962 
(continued)
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 3
Exhibit 
"MBB 1" 
Memorandum 
of Charge 
4th May 1962 
(continued)

(8) I/We the chargor will not during the continu 
ance of this charge hereby created without 
the previous consent in writing of the Bank 
let or sublet lease or charge any part of 
the properties hereby charged to the Bank.

(9) It is hereby declared that this charge shall 
be a continuing charge and extend to coyer 
any sums of money which shall for the time 
being constitute the balance due from the 
Chargor to the Bank. 10

(10) The Chargor hereby attorns tenants to the 
Bank of such of the said premises as are in 
his occupation or the monthly/yearly rent of 
a peppercorn if demanded. Provided that the 
Bank may at any time hereafter enter into and 
upon such premises to any part thereof and 
determine the tenancy hereby created without 
giving to the Chargor or his successors in 
title any notice to quit and that either the 
tenancy created by the said attorament nor 20 
any receipt of rent shall constitute the 
Bank chargees in possession or render them 
liable to account as such.

(11) The Bank may once in every three years 
during the continuance of this charge 
obtained from a Licensed Valuer at the cost 
of me/us the Chargor a proper valuation of 
the properties hereby charged, and its 
expenses of so doing shall be repaid by me/us 
to the Bank on demand and until so repaid JO 
may be added to the principal moneys hereby 
secured and bear interest accordingly.

(12) (Deleted)

(13) It is hereby expressly agreed and declared 
that notwithstanding the provisions relating 
to the rate of interest as hereinbefore 
provided, the Bank shall be entitled at any 
time and from time to time to vary at its 
discretion such rate of interest by serving 
a notice in writing on me /and on the customer 
or the firm) of such its intention, and such 
amended rate of interest shall be payable as
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from the date specified in the said notice. Court6iri
Service of such notice shall be effected in the Malaya at
same manner as a notice demanding payment of the Kuala Lummir
balance due as hereinbefore provided. __ p

(14) The Bank is fully authorised during the No* 5
continuance of this Charge or as long as it Exhibit
is in force, to pay all outgoing expenses, "MBB 1"
e.g. quit rent, assessment, etc., due from Memorandum
time to time on the property or properties of Charge

10 Charged to the Bank and such money or monies 4th May 1962
paid, if any, be added to the principal moneys (continued) 
and bear interests accordingly.

PRESENTATION NO. 166841 

Charge, VOL. CVI, FOL. 4

REGISTERED AT JOEOSE BAHRU THIS 7TH DAY 
OF JULY 1962 AT 11.00 O'CLOCK IN THE 
FOEENOON.

SEAL

Commissioner of
Lands & Mines 

20 Johore

PRESENTATION NO. 167749- 

Charge, VOL. CVI, FOL. 66

REGISTERED AT JOHOBE BAHRU THIS IJTH DAY 
OF AUG. 1962 AT 11.09 O'CLOCK IN THE 
FOEENOON

S E A L

Commissioner of 
Lands & Mines 

30 Johore

And, subject as aforesaid, the Bank shall be 
entitled to all powers and remedies given to a 
Char gee under Part V of "The Land Enactment".
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In the High 
Court in
Malaya at 
Kuala Lumpur

No. 3
Exhibit 
"MBB 1" 
Memorandum 
of Charge 
4th May 1962 
(continued)

SCHEDULE

All that piece of land measuring 79a 2r lOp 
or thereabouts situated in the Mukim of Labis, 
District of Segamat, State of Johore and comprised 
in Johore Government Grant No. 7072 Lot No. 1599-

Lim Meng See

Signature of Lim Meng 
See

In witness whereof I/We the 
Chargor(a) Lim Meng See 
have hereunto set my/our 
hand(s) the 4th day of May, 
1962 in the presence of:

C.Parangothy 

Solicitor.

I, Chelliah Paramjothy an Advocate & Solicitor 
of the Federation of Malaya hereby testify that the 
signature/thumb print of the Chargor written/affixed 
in my presence on this 4th day of May 1962 is/are 
according to my own personal knowledge the true 
signature/right thumb print of the said Lim Meng 
See who has/have acknowledge to me that he is/are 
of full age and that he has/have voluntarily 
executed this instrument.

As witness my hand this 4th day of May, 1962.

C. Paramo othy

Signature.

PRESENTATION NO. 165492 

Charge, Vol. CV FOL. 131

REGISTERED AT JOHORE BAHRU THIS 8TH DAY 
OF MAY 1962 AT 11.37 O'CLOCK IN THE 
FORENOON.

10

20

SEAL
Commissioner of 
Lands & Mines 

Johore

WONG & PARAMJOTHY 
Advocates & Solicitors.

THIS IS THE EXHIBIT 
MARKED "MBB 1" referred to 
in the Affidavit of LIM 
SAN CHEE affirmed Before me 
this 23rd day of September
1969-

Sd. Illegible 
Commissioner for Oaths 

Kuala Lumpur.
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Ho. 4 

EXHIBIT "MBB 2" MEMOBANDUM OF GHABGE

THE JOHOEE LAND ENACTMENT 
Section 68 Schedule P. Form (iii)

I/We Lim Meng See (i/c J. 190616) of No. 27 Jalan 
Buloh Kasap, Segamat, being registered as the 
proprietors) (subject to the respective annual 
rent(s) of #4?8-50 and to such charges as are

10 notified by Memorandum endorsed hereon, of all that/ 
those piece(s) of land containing the respective 
areas of 79a. 2 roods 10 poles or thereabouts 
situated in The Mukim of Labis, District of Segamat, 
and more particularly described in the Schedule; 
and desiring to render the said land available for 
the purpose of securing to and for the benefit of 
The Malayan Banking Limited, a Company incorporated 
in the Federation of Malaya having its registered 
head office at Kuala Lumpur, and of its several

20 branch offices in the State of Johore, Federation 
of Malaya, (hereinafter called "the Bank") the 
repayment on demand of all sums advanced to me/us 
by the Bank in manner hereinafter appearing (with 
interest thereon at the rate of 9-6fr per cent per 
annum) up to the limit of Dollars thirty thousand 
only (#30,000-00)

DO HEREBY CHARGE the said land for the benefit 
of the Bank with the repayment on demand of the 
balance which on the account between me and the

30 Bank shall for the time being be owing in respect 
of cheques, bills, notes or drafts drawn, accepted 
or endorsed by me either alone or jointly with 
another or others, including all moneys which may 
become owing in respect of any notes, bills or 
drafts drawn, accepted or endorsed by me either 
solely or jointly with another or others which may 
not at the time of closing the said account have 
become due or payable, but which for the time 
being have been entered in the said account, or in

40 respect of cheques, bills, notes or drafts accepted, 
paid or discounted on behalf of me either alone or 
jointly with another or others or for loans or 
advances made to or for the use or accommodation of 
me whether alone or jointly with another or others 
or in respect of contracts for the forward delivery

In the High 
Court in 
Malaya at 
Kuala Lumpur

—— 
No. 4

Exhibit

» Charge 
nth June



In the High. of goods, bills or specie otherwise howsoever, up
Court in to the limit of Dollars thirty thousand only
Malay a at (#30,000-00) for principal and for interest at the
Kuala Lumpur rate of 9.&/o per cent per annum with monthly rests,

     commission and other usual bankers' charges, such
No. 4- sum to be raised and paid at the times and in the

Exhibit manner following that is to say, immediately upon
"MSB 2" e rece^P'l:' by me of a notice in writing sent by
Memorandum tae Bank ^-n "bile manner hereinafter provided.

llth June An<i ^f ? when the said current account shall 10 
-,q£, be closed either by service of such notice in 
( continued} writing as aforesaid or by my/our death(s) a 
^ ' balance shall be owing to the Bank by me I/we or

my/our legal personal representatives, as the 
case may be, will, so long as the same or any 
part thereof shall remain owing, pay to the Bank 
interest thereon at the aforesaid rate of 9«6# per 
cent per annum computed from the time when such 
balance shall have been ascertained; and I/we 
agree that the statement of the Agent (Sub-Agent 20 
or Accountant) of the Bank as to the amount of 
such balance shall be final and conclusive. 
Provided always, and it is hereby declared and 
agreed as follows:-

(1) Any demand for payment of the balance
intended to be hereby secured may be made
by a notice in writing signed by the Agent
(Sub-Agent or Accountant) of the Bank on
behalf of the Bank or by any solicitor or
firm of solicitors purporting to act for 30
the Bank and such notice shall be deemed to
have been sufficiently served on me/us if
it is left at my/our usual or last known
place or residence in No.2? Jalan Buloh
Kasap, Segamat, or at my/our usual or last
known place of business, or sent by
registered letter to either of such
addresses; and, in the last mentioned case,
the service shall be deemed to be made at
the time when the registered letter would,
in the ordinary course, be delivered.

(2) Such notice of demand, or my/our death(s)
shall be deemed to operate as if one month's 
default in payment of the principal moneys 
and interest hereby secured within the 
meaning of section 68 of "The Land 
Enactment" had been made.
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(3) When the payment of any money hereby secured, 
or intended so to be, shall be further 
secured to the Bank by any bill of exchange, 
promissory note, draft, receipt or other 
instrument reserving a higher rate of interest 
to be paid in respect thereof than that herein 
before covenanted to be paid, such higher rate 
of interest shall be payable in respect of 
such moneys, and nothing contained in or to 

10 be implied from these presents shall affect 
the right of the Bank to enforce and recover 
payment of such higher rate of interest or, 
as the case may be, the difference between 
such higher rate and the rate which shall 
have been paid hereunder.

(Special stipulations, if any)

(4) (Deleted)

(5) The Chargor will keep any buildings, fixtures 
or machinery which may from time to time form 

20 part of the said premises in a good state of 
repair and in perfect working order and also 
insured against loss or damage by fire in 
their full value for the time being with 
Insurers of the Bank.

(6) In the case of default by the Chargor in
keeping any of the said buildings, fixtures or 
machinery in repair the Chargor will permit 
the Bank to enter on the charged properties 
and effect such repairs as the Bank may 

30 consider necessary, and the Chargor will
repay to the Bank every sum expended by the 
Bank on such repairs and every sum so expended 
by the Bank shall be a charge on the charged 
properties.

(7) The Bank may at any time during the continu 
ance of this charge between sunrise and sunset 
and so often as the Bank thinks fit either by 
its Manager, Agent, Sub-Agent or any other 
person authorised in writing enter upon any 

40 part of the properties hereby charged to 
inspect the same.

(8) I/We the chargor will not during the continu 
ance of this charge hereby created without the 
previous consent in writing of the Bank let or

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 4
Exhibit 
"MBB 2" 
Memorandum 
of Charge 
llth June
1963 
(continued)
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 4-
Exhibit 
"MSB 2" 
Memorandum 
of Charge 
llth June 
1963 
(continued)

sublet lease or charge any part of the 
properties hereby charged to the Bank.

(9) It is hereby declared that this charge shall 
be a continuing charge and extend to coyer 
any sums of money which shall for the time 
being constitute the balance due from the 
Chargor to the Bank.

(10) The Chargor hereby attorns tenants to the 
Bank of such of the said premises as are in 
his occupation or the monthly/yearly rent of 
a peppercorn if demanded Provided that the 
Bank may at any time hereafter enter into 
and upon such premises to any part thereof 
and determine the tenancy hereby created 
without giving to the Chargor or his 
successors in title any notice to quit and 
that either the tenancy created by the said 
attornment nor any receipt of rent shall 
constitute the Bank chargees in possession 
or render them liable to account as such.

(11) The Bank may once in eveay three years during 
the continuance of this charge obtained from 
a Licensed Valuer at the cost of me/us the 
Chargor a proper valuation of the properties 
hereby charged, and its expenses of so doing 
shall be repaid by me/us to the Bank" on demand 
and until so repaid may be added to the 
principal moneys hereby secured and bear 
interest accordingly.

10

20

(12) (Deleted)

(13) It is hereby expressly agreed and declared 
that notwithstanding the provisions relating 
to the rate of interest as hereinbefore 
provided, the Bank shall be entitled at any 
time and from time to time to carry at its 
discretion such rase of interest by serving 
a notice in writing on me (and on the customer 
or the firm) of such its intention, and such 
amended rate of interest shall be payable as 
from the date specified in the said notice. 
Service of such notice shall be effected in 
the same manner as a notice demanding payment 
of the balance due as hereinbefore provided.
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10

20

30

(14) Tiie Bank is fully authorised, during the contin 
uance of this Charge or as long as it is in 
force, to pay all outgoing expenses, e.g. quit 
rent, assessment, etc. due from time to time 
on the property or properties Charged to the 
Bank and such money or monies paid, if any, be 
added to the principal moneys and hear 
interests accordingly.

THIS IS THE EXHIBIT MASKED 
"MSB 2" referred to in the 
Affidavit of Lim San Chee 
affirmed Before me this 23rd 
day of September 1969 

Sd. Illegible 
Commissioner for Oaths 

Kuala Lumpur.

And, subject as aforesaid, the Bank shall be 
entitled to all powers and remedies given to a 
Chargee under Part V of "The Land Enactment".

SCHEDULE

All that piece of land containing by measure 
ment the area of 79a. 2r. 10 pis. or thereabouts 
situate in the Mukim of Labis in the District of 
Segamat and comprised in Johore Government Grant 
No. 7072 Lot Wo. 1599 (subject to the annual rent 
of #478-50).

(Subject to Charge Presentation No. 167749 
Vol.GVI. Pol. 66),

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 4
Exhibit 
"MBB 2" 
Memorandum 
of Charge 
llth June
1963 
(continued)

In witness whereof I/We the 
Chargor(s) Lim Meng See have 
hereunto set my/our hand(s) 
the llth day of June, 1963 ) 
in the presence of: )

C. Paramjothy 

Solicitor, Muar.

(Sd.) LIM MENG SEE

Identified by: 

Hoo Kengseng.

I, Chelliah Paramjothy, an Advocate & Solicitor 
of the Federation of Malaya hereby testify that the 
signature/thumb print of the Chargor written/affixed 
in my presence on this llth day of June, 1963, is/are 
according to my own personal knowledge/information
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 4
Exhibit 
"MBB 2" 
Memorandum 
of Charge 
llth June 
1963 
(continued)

given to me by the following trustworthy and 
reliable person namelys Hoo Keng Seng of No. 6 Jalan 
Petrie, Muar, which information I verily believe 
the true signature/right thumb print of the said 
Lim Meng See, who has/have acknowledge to me that 
he is/are of full age and that he has/have 
voluntarily executed this instrument.

As witness my hand this llth day of June, 1963.

C. Parangothy. 

Signature. 10 

PRESENTATION NO. 176652 

Charge VOL. GIZ POL. 142 

REGISTERED AT JOHOREBAHRU THIS 19TH DAY 

OF JUNE 1963 AT 10.5* O'CLOCK IN THE 

FORENOON.

SEAL

Commissioner of 
Lands £ Mines 
Johore

WONG & PARAMJOTHY 20 
Advocates & Solicitors

No. 5
Exhibit 
"MBB 3" 
Letter, 
Shook Lin & 
Bok to Lim 
Meng Lee 
8th June 1971

No. 5

EXHIBIT "MBB 3" - LETTER, SHOOK LIN & BOK 
_____________to LIM MENG SEE______

TKH/NMC/8108-l/MBB/LMS 

A.R. REGISTERED 

June 8, 1971. 

Dear Sir,

Re: Your overdraft Account with
The Malayan Banking Berhad. Secured by 30
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1st and 2nd Charge Presentation Nos. 16774-9 
and 176652, Volume CVI and CIX, Folios 66 
and 142, respectively over the lands held 
under Grant No. 7072 for Lot 1599 and sub 
divided into Certificate of Titles Nos. 
12332, 12333, 12334, 12335, 12336, 12337, 
12338, 12339, 12340, 123*1 and 123*2 for 
Lots Nos. 4031, 4032, 4033, 4034, 4035, *036, 
4037, 4038, 4039 and 4040 and 4041 respectively 

10 Mukim of Labis District of Sesamat_________

We act for The Malayan Banking Berhad who instruct 
us that your abovementioned overdraft account 
showed a debit balance of #116,826.53 as at May 15th 
1971 with interest thereon at the rate of 9.6% per 
annum. The said account is secured by the above- 
mentioned Charges.

Our clients further instruct us to give you notice 
as Chargor of the said Charge, which we hereby do, 
to make payment, of the said sum of $116,826.53 

20 with interest thereon at the rate of 9«6$ per annum 
calculable as from May 16, 1971 within seven (7) 
days from the date hereof. Please take notice that 
unless payment of the said money, together with 
the interest accruing is received by us or our 
clients within the period specified herein, our 
instructions are to commence legal proceedings for 
the realisation of the abovementioned lands 
secured by the said Charges to satisfy the same 
without further reference.

30 Yours faithfully,

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 5
Exhibit 
"MBB 3" 
Letter, 
Shook, Lin & 
Bok to Lim 
Meng Lee 
8th June 1971 
(continued)

Mr. Lim Meng See,
No.27, Jalan Buloh Kasap,
Segamat,
Johore.

c.c. 1. By Ordinary Post.
2. The Official Assignee 

of the property of 
Lim Meng See, bankrupt, 

40 (By A.E. Post.)
3. Malayan Banking Bhd., 

No. 92, Jalan Bandar, 
Kuala Lumpur.

THIS IS THE EXHIBIT 
MARKED "MBB 3" referred 
to in the Affidavit of 
Chew Teck Hong affirmed 
Before me this 13th day 
of January 1972.
Sd. C.Eanjit Singh 
Commissioner for Oaths 

Kuala Lumpur
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In the High No. 6
Court in
Malaya at EXHIBIT "MSB 4" - LETTER, SHOOK UN & BOE
Kuala Lumpur _____________to TAN FONG GUM_____

No. 6 
E3dlibit TKH/NMC/8108-l/MBB/EiMS
"MSB 4"

ShookrLin & A ' E-
Bok to Tan
Fong Guan T ft
8th June 1971 June S »

Dear Sir,

Re: Overdraft Account of Lim Meng See with 
The Malayan Banking Berhad. Secured by 
1st and 2nd Charge Presentation Nos* 10 
1677^9 and 176652, Volume CVI and CIX, 
Folios 66 and 142, respectively over 
the lands held under Grant No. 7072 for 
Lot 1599 and subdivided into Certificate 
of Titles Nos. 12332, 12333, 12334, 
12335, 12336, 12337, 12338, 12339, 
12340, 12341, 12342, for Lots HOB. 4031, 
4032, 4033, 4034, 4035, 4036, 4037, 
4038, 4039, 4040 and 4041 respectively, 
Mukim of Labis, District of Segamat 20

We act for the Malayan Banking Berhad, who
instruct us that the abovementioned overdraft
account of Lim Meng See showed a debit balance
of #116,826.53 as at May 15, 1971 with interest
thereon at the rate of 9-6% per annum. The
said account is secured by the abovementioned
Charges over the said lands of which an
undivided half share each of Lots 4032, 4033,
4038 and 4039 have been transferred to you by
the said Lim Meng See on the 12th day of 30
December 1963, subject to the said Charges.

2/ ....
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10

Our clients further instruct us to give you notice 
as transferee of the undivided half share in the 
aforesaid lots respectively comprised in the said 
charged lands, which we hereby do, to make payment 
of the said sum of #116,826.53 with interest 
thereon at the rate of 9«6# per annum calculable 
as from May 16, 1971* within seven (7) days from 
the date hereof. Please take notice that unless 
payment of the said moneys together withthe 
accruing interest is received by us or our clients 
within the period specified herein, our instructions 
are to commence legal proceedings for realisation 
of the said charged lands to satisfy the same 
without further reference.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 6
Exhibit 
"MBB 4" 
Letter, Shook 
Lin & Book to 
Tan Fong Guan 
8th June 1971 
(continued)

20

Yours faithfully,

Mr. Tan Fong Guan,
No. 27, Jalan Buloh Kasap,
Segamat,
J oho re.

c.c. 1. By Ordinary Post.

2. The Malayan Banking Bhd., 
No. 92, Jalan Bandar, 
Kuala Lumpur.

THIS IS THE EXHIBIT MARKED 
"MBB 4" referred to in the 
Affidavit of Chew Teck Hong 
affirmed Before me this 
13th day of January 1972.

Sd. C. Ranjit Singh

Commissioner for Oaths, 
Kuala Lumpur.

KSL

30

No. 7

EXHIBIT "MBB 5" - LETTER, SHOOK LIN & BOK 
______________to TAY AY LEH_______

TKH/KMC/8108-l/MBB/LMS 
A.R. REGISTERED 

June 8, 1971.

Dear Sir,

Re: Overdraft Account of Lim Meng See with 
The Malayan Banking Berhad. Secured by 
1st and 2nd Charge Presentation Nos. 16774-9 
and 176652, Volume CVI and CIX, Folios 66 
and 142, respectively over the lands held 
under Grant No. 7072 for Lot 1599 and

No. 7
Letter, Shook 
Lin & Bok to 
Tay Ay Len 
8th June 1971
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In the High. 
Court in 
Malaya at 
Kuala Lumpur

No. 7
Exhibit 
"MBB 5" 
Letter, Shook 
Lin & Bok to 
lay Ay Len 
8th June 1971 
(continued)

subdivided into Certificate of Titles 
Nos. 12332, 12333, 12334, 12335, 12336, 
12337, 12338, 12339, 12340, 125*1 and 
123*2 for Lots Nos. 4031, 4032, 4033, 
403*, 4035, 4036, 4037, 4038, 4039, 
40*0 and 40*1 respectively, Mukim of 
Labis t District of Segamat.________

We act for The Malayan Banking Berhad, who instruct 
us that the abovementioned overdraft account of Lim 
Meng See showed a debit balance of #116,826.53 as 10 
at May 15, 1971 with interest thereon at the rate 
of 9.6% per annum. . The said account is secured by 
the abovementioned Charges over the said lands, of 
which an undivided half share each of Lots 4034, 
4035, 4038, 4039, *040 and 4041 have been trans 
ferred to you by the said Lim M3ng See on the 12th 
day of December 1963, subject -co the said Charges.

Our clients further instruct us to give you notice 
as transferee of the undivided half share in the 
aforesaid lots respectively comprised in the said 20 
charged lands, which we hereby do, to make payment 
of the said sum of 0116,826.53 with interest 
thereon at the rate of 9-6% per annum calculable 
as from May 16, 1971 within seven (7) days from 
the date hereof. Please take notice that unless 
payment of the said moneys together with the 
accruing interest is received by us or our clients 
within the period specified herein, our instruc 
tions are to commence legal proceedings for 
realisation of the said charged lands to satisfy 30 
the same without further reference.

Yours faithfully,

Mr. Tay Ay Lin,
No.27, Jalan Buloh Kasap,
Segamat,
Johore.

c.c. 1. By Ordinary Post.

2. Malayan Banking Bhd., 
No.92, Jalan Bandar, 
Kuala Lumpur.

KSL.

THIS IS THE EXHIBIT 
MASKED "MBB 5" 
referred to in the 
Affidavit of Chew 
Teck Hong affirmed 
Before me this 13th 
day of January 1972.

Sd. C.Eanjit Singh 
Commissioner for Oaths 
Kuala Lumpur.
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EXHIBIT "MSB 6" - LETTER, SHOOK LHJ & BOK 
______________to LIM TAN TEE_______

TKH/NMC/8108-l/MBB/LMS 

A.R. REGISTERED 

June 8, 1971 

Dear Sir,

Re: Overdraft Account of Lim Meng See with 
The Malayan Banking Berhad. Secured "by 
1st and 2nd Charge Presentation Nos. 16774-9 

10 and 176652, Volume CVI and CLX, Folios 66 
and 142, respectively over the lands held 
under Grant No. 7072 for Lot 1599 and sub 
divided into Certificate of Titles Nos. 
12332, 12333, 1233^, 12335, 12336, 12337, 
12338, 12339, 12340, 12341 and 12342 for 
Lots Nos. 4031, 4032, 4033, 4034, 4035, 
4036, 4037, 4038, 4039, 4040 and 4041 
respectively, Mukim of Labis, District of 
Segamat__________________________

20 We act for The Malayan Banking Berhad, who instruct 
us that the abovementioned overdraft account of Lim 
Meng See showed a debit balance of #116,826.53 as at 
May 15, 1971 with interest thereon at the rate of 
^•6% per annum. The said account is secured by the 
abovementioned Charges over the said lands, of which 
an undivided half share each of Lots 4034, 4035, 
4036 and 4037 have been transferred to you by the 
said Lim Meng See on the 12th day of December 1963, 
subject to the said Charges.

30 Our clients further instruct us to give you notice 
as transferee of the undivided half share in the 
aforesaid lots respectively comprised in the said 
charged lands, which we hereby do, to make payment 
of the said sum of #116,826-53 with interest thereon 
at the rate of 9.6$ per annum calculable as from 
May 16, 1971, within seven (7) days from the date 
hereof. Please take notice that unless payment of 
the said moneys together with the accruing interest 
is received by us or our clients within the period 
specified herein, our instructions are to commence 
legal proceedings for realisation of the said

c./ .....

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 8
Exhibit "MBB 6" 
Letter, Shook 
lin & Bok to 
Lim Tan Tee 
8th June 1971
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 8
Exhibit 
"MBB 6" 
Letter, Shook 
Lin & Bok to 
Lim Tan Tee 
8th June 1971 
(continued)

charged lands to satisfy the same without further 
reference.

Tours faithfully,

Mr. Lim Tan Tee,
No.27, Jalan Buloh Kasap,
Segamat,
Johore.

THIS IS THE EXHIBIT MASKED

"MBB 6" referred to in the 
Affidavit of Chew Teck Hong 
affirmed Before me this 
13th day of January 1972.

Sd. C. Rancit Singh

10

Commissioner for Oaths 
Kuala Lumpur.



(25)

No. 9

EXHIBIT "MBB 7" - ADVICE OP DELIVERY BY A.R. 
REGISTERED POST OF LETTER SHOOK LIN & BOK TO 
LIM MENG LEE DATED 8TH JTT^ 1971_________

cro»~n A r. 10)
<Ue». 1/53)

JAUATAN ITRKMIDMArAN TO.S. NP.GHKU TANAI1 MKl.AYU

ITfr,i1.i1i.|:ih <1I rrn*M o'rli rv-i,«h>< y«n«  "! . I AKUAN MIINI-RIMA SURAT OATTARAN DALAM , 

7 a ht filled in t-r lbt~?S<r\ol atl*"\ |L /J, /JA-N NI-GI.Hl
I Cj\\ 1 l\ lY^f^ 1§X^^ • 11 (UVJ*-« I 'Id'" c of drtlvrry inlantl rrflitrrfti Iftter 

l.mng nrf<I.Tfl.Tr itau IlMnckmnn (J.... .^" I..........) I VBHR jlirrt^ntln t.mnan di-h.TW:ih in! mrnpstaka

Pi li.inl.ir olrh 
'>rnl fin

UN ̂  BOK

O.P.O.,K.L.
Tclah dl poskan dl

n hcnda
(crsrbut tclah df-sump^ikan di-'alimat yajig lenebul 

da..............19....
under \lfi\fil tct^r I hit the nrilrle mentioned wot duly 
livered at the atitiws ttatr'i.on

^ III^S i (A, U/1* 
\* <^S4*^ 'Si-P'-ncrlni* X .^............
j ^^^\~4jfrrirlfnt 

tau

r>' lnnHA

*> Polony
Tni atnu apabit^ 
Itu. 

Delete *"/» »» /> <rc*r'<"X^?r?'^f^V\^'^r "1 '* cartl Of wftfn
tlte rnril rfnc.* nnf fWv^^T^Jj)/*"l^ article. 

t I*pinnR ap.ihlla k.id ynnn tol.ili di-prnohl »da brnanta
bcnda ilu dnn ni-pmcrimn akan menanda (anpan. 

Delete when the completed card accompanies the artleln 
 Mrf f/i* recipient will sign.

SCTELAH PENOH KAO INI HF.NDAK-I A»l DI-KTMHAI IKAN KAPADA 'ALAMAT DI-5EBELAH 
On complrlt** thli cord ihrxtlH he returned to the addrest shewn overleaf

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 9
Exhibif'MBB 7" 
Advice of 
Delivery by 
A.R. Registered 
Post of Letter 
Shook Lin & Bok 
to Lim Meng Lee 
dated 8th June 
1971

10th June 1971
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No. 10

In the High 
Court in 
Malaya at 
Kuala Lumpur

EXHIBIT "MBB ft" - ADVICE OF DELIVERY BY A.R. 
REGISTERED POST OF LETTER SHOOK LIN & BOK TO 
TAN PONG GUAIM DATED 8TH JUNE 1971.________

No. 10

Exhibit "MBB 
Advice of 
Delivery by 
A.R.
Registered 
Post of 
Letter Shook 
Lin & Bok to 
Tan Pong 
Guan dated 
8th June 
1971

10th June 
1971

8" JAIIATAN PFiRKHinMATAN I'OS, NIIGHRM TANAII MELAYU

(!> ,_ RAP. 10) 
(Hrv. 1/55)

rtik-I.h <1I pf nr>hl olrh prj.ib.ii yanp ma! 
In hr filltd In by Jjif-fll'i | "/ "'lt«

Y.-inK hrrf.inHa 
tfr.scbut

Trl.ih di poskan dl-...... .C<S\Y.\f.). .Hvm.

AKIJAN KII NI-RIMA SURAT DAITARAN DA
/Vt |l~VHS Ni.r.i.ni

l^l— J Advlrr at drllnry inland rtr.lltrrrtl Irllrf

DALAM

.
di-h.iw;ih In mfnpatakan bcnda 

i dl-vamp.iiknn di-'*lamal yanK tcn*:bufc'

T/ir undwltnfti ttnlfl Ihot tfif fljticlf nttnttOnrJ *f*t 4ulf 
dtlivtrtd at tht addrtil stattd

 Si-pcncrlma

Dl-lnnda lanc.inl olcb 
Signature ol

  Polnng apahili
Inl alau apahita kad^' 

' ' Ho. _
Drlrtr whrn rrclrlrnl dtrllrK'f^fttS^n'lhil C*rd,.or wttm

the card tfirfs nnt arcontpony the article. 
\ Polotti apahila kad ynnn tclah di-ptnnhl ada bcriamt

hrnda ilu d.in »l pinctrma akan mcnanda tancan. 
Drlrtt when tlif tompttied card eiccrtmpmtet fAj* trifclt 

and the rrrlpltnt will tlfn.

SETELAH PENOII KAD INI HENDAKtl All DI-KEMHALIKAN KAPADA 'ALAMAT DI-SEBBLAH 
On tamflnlan thli card ihauld »« returned let the tddreit ihe»n orerleaf

t.. *

"' 

llOtt) tt ' ''.1C
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No. 11

EXHIBIT "MBB 9" - ADVICE OP DELIVERY BY A.R. 
REGISTERED POST OF LETTER SHOOK LIN & BOK TO 
TAY AY LIN DATED 8TH JUNE 1971____________

»- n A r. id)
(Kev. 1/33)

JAUATAN n RkHIPMATAN POS,

ih iM nrnnl.l .,:. i. r,, ,i,,, ».,,,, ^-,1 IJAK

TANAH MF.l.AYU

r-.'--j ncnl.id.ir ala 
fcVrmrrrrf ankle "r

YbAuAMC' O^AJ?r|J l ' U ' U' \4 <irlrf »l M^rry inland rrrljlrred I'll

IOOK LiN 6- COK

tY^-"VCW8 W\W I Vf4 ,

r,oirit at   I \

<mm .............
On 

">t-h»w.ih No D*/"***

/ -
C'*f p Hflribu'jTi x

' /** *

' J >" $ 
' / 

^W 12 .."'"  .
\ ̂  ^r \ 4

SETELAII PENOH KAD INI linNDAli^LAir. Dl- 
On completlfl* Ihil tard Ifotild ct re

>ann l'",chii( Iclah dl-sampntknn di-'al.im.it ya 
P-vIa... ..........19....

delivtrrd n/ the oihirtji tlatftlCbn

^ '^~' L^urp^ SV= KN\T>^Y. «'vT/'n< -'  
or 

Dl-tflticU tanitanl olrh tKriiia Pos ........
Signature of roximnMrr

^^f^0: \'l

;m bend a 
ig Icmebtit

i wtu duly

_*-

irlbulan

, o<r«.

* Polnnp »pablla Rl-p< i)irrmin' cnppnn nT\?V L/i tanfnnl knd 
ini ntaii Rpahila k!V3 x in! ii^ ifc\\_A\,^ '/ dencnn bend a

Dflrte wltrn rrc/r''"'" tlf'tr***.. _ :,,v»'.i;/i* ^/i/r rorrf or when 
tlif Cfird tir>r" nnl acrrmtpfiny ll\r artirtf.

t Pomng nn.ibita hnd y.inc iclah di-prnoltf nda ben a ma 
l>cnd« Mu d;in ni-prncrimn nkan mcn.inda f. inc. in. 

Dflfte tr/trn lit? cntnplftcd card etfcnnipanlfj fht article 
and tht recipient will sign.

KF.MPAMKAN KAPADA 'ALAMAT D1-5EOELAH 
urntH lo thtidrtrtxj thrwn evtrltnf

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 11

Exhibit "MBB 9" 
Advice of 
Delivery fay 
A.R.
Registered 
Post of 
Letter Shook 
Lin & Bok to 
Tay Ay Lin 
dated 8th June 
1971

10th June 1971

TH3B IB TH7T, r^.TTW? 
' in /.Ul«rl»

f. ••!:*• r: .0
1<*.'



No. 12

In the High 
Coiirt in 
Malaya at 
Kuala Lumpur

EXHIBIT "MBB 10" - ADVICE OP DELIVERY BY A.R. 
REGISTERED POST OF LETTER SHOOK LIN & BOK TO 
LIIJ TAN TEE DATED 8TH JUNE 1971

No. 12
Exhibit "MBB .10" 
Advice of 
Delivery by 
A.R.Registeredpost of
Letter Shook
LUl & BOk tO

Lim Tan Tee 
dated 8th June1971

10th June 1971

. A P. 101 
(Rev. 1/55)

JAI.ATAN PLRKMIOMATAN PO.S. NnGP.RH TANAH MELAYUJAIIAIAIN SUHAT DAFTARAN OALAM

;< L1N 6- BQ« .....Di-MoMf oltti..' ...........••••••••••••••

.—: I
XK .*A J 'i-^'-'P ILiflbulnrC.r»'f"^<l Vi'1"1 '1011
.V/ I Kl\vnmp.ilk.ir 
!/ 'Jtf-W ><«m£°(,-' ̂ P^''"^^-M

(.in 
,'ff/ 

ng OffTc<
^>i»- iKtmpol 
rlivVrll

[ni iJ.i Unc.inl kud
tlCT1(9n DCnOB

» Pninni upahil.i knd yanr. Itl'ih di-r>">ohl i 
hrnd« iiu d.in ti.prncrimit Kkan n^«»"«

<inrl (A* rrclpirnl *•(// J/f».
,DA 'ALAKtAT 
WB ovtrltal

di-penolil «da bcn«m«

XHifl ra TE3 AiELviarc
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10

20

30

No. 13

EXHIBIT "MSB 11" - STATUTORY NOTICE OF DEMAND 
UNDER FORM 16D OP NATIONAL LAND CODE 1965 
SERVED UPON LIM MfflG gTCE___________«««.

NATIONAL LAND CODE
FORM 16D 

(Section 254)

NOTICE OF DEFAULT WITH RESPECT TO A CHARGE

To: Mr. Liia Meng See,
No.2?, Jalan Buloh Kasap, 
Segamat, Jchore.

Pegawai Pemegang Harta, 
Mabkamah Ke'adilan, 
Jchore Bahru.

Chargor under the charge described in the schedule 
below of the land.

Whereas you have committed a breach of the 
provisions of this charge by failing to make payment 
on demand of the sum of #116,826.53 being the whole 
outstanding balance due as at the 15th day of May 
1971 together with interest thereon at the rate of 
9.6J6 per annum calculable as from the 16th day of 
May 1971 to the date of payment or any part thereof 
pursuant to a notice of demand dated" the 8th day of 
June 1971 • And whereas the breach has continued 
for a period of at least one (1) month prior to the 
date of this notice; We, as chargees, by virtue of 
the powers conferred by section 254 of the National 
Land Code, hereby require you within the period of 
one (1) month from the service of this notice to 
remedy the breach;

And take notice that if you fail to remedy the 
breach within that period, we shall apply for an 
Order of Sale.

Dated this 28th day of August 1971.

Malayan Banking Berhad, 
by its Attorney

(Sd.) ILLEGIBLE

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 13
Exhibit "MBB 11" 
Statutory 
Notice of 
demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Lim 
Meng See 
28th August 
1971

Signature (or other form of 
execution) by or on behalf 
of Chargees.



In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 13
Exhibit 
"MBB 11" 
Statutory 
Notice of 
demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Lim 
Meng See 
28th August
1971 
(continued)

(30)

SCHEDULE

Where the address of the person claiming under this 
instrument is outside the Federation, an address 
within the Federation for the service of notices 
is to be added in this space.

THIS IS THE EXHIBIT MARKED 
"MBB 11" referred to in the 
Affidavit of Chew Teck Hong 
affirmed Before me this 13th 
day of January 1972.

Sd. C. RanQit Singh
Commissioner for Oaths 

Kuala Lumpur

SCHEDULE OF LAND* AND INTEREST

10

Mukim

Descrip 
tion and 
No. of 
Title 
Certifi 
cates of 
Title 

*Lot Nos.

Regis 
tered Regis- 
No. of tered 

Share of * lease/ No. of 
land sub-lease Charge 
(if any) (if any) (if any)

20

(1)

Mukim of 
Labis

(2) (3)
4031 12332

4032 12333

4033 12334

4036 12337

4037 12338

4040 12341

4041 12342

(4) (5) 

the whole Nil

undivided " 
•J share

it 

it

(6)

Presen 
tation 
No. 16774-9 
Volume 
CVI
Folio 66 
Presen 
tation 
No.176652 
Volume 
012 
Folio 142

30

*Delete as appropriate

In area
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10

20

To:

No. 14

EXHIBIT "MBB 3 2" - STATUTORY. NOTICE OF DEMAND 
UNDER POEM 16D OF NATIONAL LAND CODE 1965 
SERVED UPON TAN FONG GUAN___________

NATIONAL LAND CODE
FORM 16D 

(Section 254)

NOTICE OF DEFAULT WITH RESPECT TO A CHARGE

Mr. Tan Fong Guan,
No.2?, Jalan Buloh Kasap,
Segamat, Johore.

Chargor under the charge described in the schedule 
below of the land.

Whereas you have committed a breach of the 
provisions of this charge by failing to make payment 
on demand of the sum of #116,826.53 being the whole 
outstanding balance due as at the 15th day of May 
1971 together with interest thereon at the rate of 
9.6% per annum calculable as from the 16th day of 
May 1971 to the date of payment or any part thereof 
pursuant to a notice of demand dated the 8th day of 
June 1971.
And whereas the breach has continued for a period 
of at least one (1) month prior to the date of this 
notice; We, as chargees, by virtue of the powers 
conferred by Section 254 of the National Land Code, 
hereby require you within the period of one (1) 
month from the service of this notice to remedy 
the breach;
And take notice that if you fail to remedy the 
breach within that period, we shall apply for an 
Order of Sale.

Dated this 28th day of August 1971.

Malayan Banking Berhad 
by its Attorney

Sd. ILLEGIBLE

Signature (or other form of 
execution) by or on behalf 
of Chargees.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 14
Exhibit "MBB 12" 
Statutory 
Notice of 
demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Tan Fong 
Guan
28th August 
1971
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 14
Exhibit 
"MBB 12" 
Statutory 
Notice of 
demand under 
Form 16D of 
National 
Land Code 
19&5 served 
upon Tan Fong 
G-uan 
23th August
1971 
(continued)

Where the address of the person claiming under this 
instrument is outside the Federation, an address 
within the Federation for the service of notices 
is to be added in this space.

THIS IS THE EXHIBIT MASKED 
"MBB 12" referred to in the 
Affidavit of Chew Teck Hong 
affirmed Before me this 13th 
day of January 1972.

Sd. C. Randit Singh 
Commissioner for Oaths 

Kuala Lumpur

SCHEDULE OF LAND* AND INTEREST

10

Mukim *Lot

'Descrip-' 

tion and 
No. of 
Title 
Certifi 
cates of 
Title 
Nos.

Share of 
Land

Regis 
tered 
No. of 
*lease/

Regis 
tered 
No. of

sub-lease Charge
(if any) (if any) (if any)

20

(1) (2) (3) (4)

Mukim
of
Labis

4038

4039

12333 undivided 
•£ share

1233^ "

12339

12340 M

(5) (6)

Nil Presenta 
tion No.
167749 
Volume 
CVI
Folio 66 
Presenta 
tion No. 
176652 
Volume 
CIX 
Folio 142

*Delete as appropriate

In area
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To:
10

No. 15

EXHIBIT "MBB 13" - STATUTORY NOTICE OF DEMAND 
UNDER FORM 16D OP NATIONAL LAND CODE 1965 
SERVED UPON TAN AY LIN_________________

NATIONAL LAND GOTSE
FORM 16D 

(Section 25*0

NOTICE OF DEFAULT WITH RESPECT TO A CHARGE

Mr. Tan Ay Lin,
No.27, Jalan Buloh Kasap,
Segamat, Jchore.

20

Chargor under the charge described in the schedule 
below of the land.

Whereas you have committed a breach of the 
provisions of this charge by failing to make payment 
on demand of the sum of #116,826,53 being the whole 
outstanding balance due as at the 15th day of May 
1971 together with interest thereon at the rate of 
9-6% per annum calculable as from the 16th day of 
May 1971 to the date of payment or any part thereof 
pursuant to a notice of demand dated the 8th day 
of June 1971•
And whereas the breach has continued for a period 
of at least one (1) month prior to the date of 
this notice; We, as chargees, by virtue of the 
powers conferred by section 254 of the National 
Land Code, hereby require you within the period of 
one (1) month from the service of this notice to 
remedy the breach;
And take notice that if you fail to remedy the 
breach within that period, we shall apply for an 
Order of Sale.

Dated this 28th day of August 1971«

Malayan Banking Berhad 
by its Attorney

Sd. ILLEGIBLE

In the High 
Court in 
Malaya at 
Kuala Lumpur

No.15
Exhibit "MBB 13" 
Statutory 
Notice of 
demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Tan Ay 
Lin
28th August 
1971

Signature (or obher form of 
execution) by or on behalf 
of Chargees.



In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 15
Exhibit "MSB 13" 
Statutory 
Notice of 
demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Tan Ay 
Lin 
28th August
1971 
(continued)

(5*)

SCHEDULE

Where the address of the person claiming under this 
instrument is outside the Federation, an address 
within the Federation for the service of notices 
is to be added in this space.

THIS IS THE EXHIBIT MASKED 
"MBB 13" referred to in the 
Affidavit of Chew Teck Hong 
affirmed Before me this 13th 
day of January 1972.

Sd. 0. Bandit Singh
Commissioner for Oaths 

Kuala Lumpur

SCHEDULE OP LAND* AND INTEREST

10

Mukim *Lot
(1) (2)

Mukim •
of
Labis

4034

4035

4038

4039

4040

4041

Descrip
tion and
No. of
Title
Certifi
cates of
Title
Nos.

(3)
12335

12336

12339

12340

12341

12342

Share of
land
(if any)
O)

undivided
£ share

it

ii

ti

it

it

Regis
tered Regis-
No. of tered
* lease/ No. of
sub-lease Charge
(if any) (if any)

(5) (6)

Nil

it

it

it

it

n

Presenta
tion No.
16774-9
Volume
CVI
Folio 66

Presenta
tion No.
176652
Volume
OIX
Folio 142

20

30

*Delete as appropriate

In area



To:
10

(35)
No. 16

EXHIBIT "HBB 14-" - STATUTORY NOTICE OF DEMAND 
UNDER FOBM 16D OF NATIONAL LAND CODE 1965 SERVED 
UPON LIM TAN TEE________________________

NATIONAL LAND CODE
FORM 16D 

(Section 254)

NOTICE OF DEFAULT WITH EESPEGT TO A CHARGE

Mr. Lim Tan Tee,
No.27? Jalan Buloh Kasap,
Segamat, Jchore.

20

30

Chargor under the charge described in the schedule 
below of the land.

Whereas you have committed a breach of the 
provisions of this charge by failing to make payment 
on demand of the sum. of #116,826 0 ;>3 being the whole 
outstanding balance due as at the 15th day of May 
1971 -together with interest thereon at the rate of 
9-6^ per annum calculable as from the 16th day of 
May 1971 to the date of payment or any part thereof 
pursuant to a notice of demand dated the 8th day of 
June 1971-
And whereas the breach has continued for a period of 
at least one (1) month prior to the date of this 
notice; We, as chargees, by virtue of the powers 
conferred by section 254- of the National Land Code, 
hereby require you within the period of one (1) 
month from the service of this notice to remedy- 
the breach;
And take notice that if you fail to remedy the 
breach within that period, we shall apply for an 
Order of Sale.

Dated this 28th day of August 1971.

Malayan Banking Berhad 
by its Attorney

Sd. ILLEGIBLE

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 16
Exhibit 
"MBB 14" 
Statutory 
Notice of 
Demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Lim Tan 
Tee
28th August 
1971

Signature (or other form of 
execution) by or on behalf 
of Chargees.



In the High 
Court in 
Malaya at 
Kuala iiumpur

No. 16
Exhibit "MBB 14-" 
Statutory 
Notice of 
Demand under 
Form 16D of 
National 
Land Code 
1965 served 
upon Lim Tan 
1'ee 
28th August
1971 
(continued)

(36)

SCHEDULE

Where the address of the person claiming under this 
instrument is outside the Federation, an address 
within the Federation for the service of notices 
is to be added in this space.

THIS IS THE EXHIBIT MASKED 
"MBB 14" referred to in the 
Affidavit of Chew Teck Hong 
affirmed Before me this 13th 
day of January 1972.

Sd. C. Ranjit Singh
Commissioner for Oaths 

Kuala Lumpur

SCHEDULE OP

Descrip-
*Town/ *Lot/ tion and
Village/ Parcel/ No. of
Mukim L.O.No. Title
(1) (2) (3)

(Lot Nos. Cert if i-
( cates of
( Title

, Nos.

] 4-034- 12335
Mukim
of 4-035 12336
Lab is

! 4036 12337

', 4037 12338

*LAND AND INTEREST

Regis
tered Eegis-
No. of tered
* lease/ No. of

Share of sub- Charge
land lease (if
(if any) (if any) any)
(40 (5) (6)

undivided
•J- share Nil

it n

tt n

ii it

Presen
tation
No.
16774-9
Volume
CLX
Folio 66
Presen
tation
No.
176652
Volume
CIZ
Folio
14-2

10

20

30

*Delete as appropriate

In area
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No. 17

EXHIBIT MMBB 15" - ADVICE OP DELIVERY BY A.R. 
REGISTERED POST OP STATUTORY NOTICE OP DEMAND 
SERVED OH LIM MENG LEE_____

In the High 
Court in 
Malaya at 
Kuala Lumpur

•
(llr«. J/J5)

\t MAM I'l 1 ',. Nf > •
i .JA .* i IH A T OAT ' M* AN OAI.AM

M 1.) t'i

-.r!..'! irl • « fll <arnt':iik:m ili-'iuamal yati* Irrirbut 

fi'i. tmi?.-i .-: •« .1 ir>"ti that thf nrtii-lt mrnttontd wot •{'<//

I f'«
J ^;in^M.T«n»ila
'*' I'rj.ih^t V.IPR

.n 
p V

,, i ' I \ « —————————-j———• 
* Prior./ , iiH T ;<rnfrlrn.T *)\-jr vyj ""nntuJnylftttfyrnl Vaii

SUIKLAIt PPNOII KAD INI JH'"i 
On camplrllnn fi'J • .T

ini tv iij ^\t.^> kail ml 
llu.

|.-.-^ r.-it;' i. -r't rl<-,\

f '',.t,»nc . •:.• k M ynitr l»-l.lh i
h, ,,,... .1 v ppiu-nno nkln

» l>/Jrrj. t»- •' ' (••-!', /(•;,•« ,(..«( t
I vn < i/. • -i. ' •••. - n'i ilfii. ^i

I ,»!! 1) KTMHAT ' ' '^A 'Al AMAT Dl SC.BE1.AH 
,H hi rtluti'rd tn a - '• nvrrlttl

h< n<'»

hcmama
ran.
ir arilelt

No. 17
Exhibit HMBB 15" 
Advice of 
Delivery "by 
A.R. Registered 
Post ,of 
Statutory 
Notice of 
Demand served 
on Lim Meng Lee

3rd September 
1971

V
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 18

EXHIBIT "MBB 16" - ADVICE OF DELIVERY BY A.R. REGISTERED POST OP STATUTORY NOTICE OP DEMAND SERVED UPON TAN PONG GUAN________________

No. 18
Exhibit "MBB 16" 
Advice of 
Delivery by 
A.R.Registered 
Post of 
Statutory 
Notice of 
Demand served 
upon Tan Pong 
Guan

3rd September 
1971

A P. 10> 
(Re*. VS5)JARATAN I'KRKHIDMATAN POS, NFGllKI' TANAH MELAYU

I nlrh prish.it yani: J AVUAN MI.NFKIMA S1IKAT DATTARAN DA LAMI V\1 ri Nl (,U<IL.J Aifilrf ef ilrlirtry inlanrl mblrrni ,'r'ler v.'np hi'ri.in'ln i.inr^n di-h.iwah Inl mrnR.nakin bcndaVans Icrsrhul Irl.ili ill »mr>ikan di-'llamal xanj Irrtcbut
paila... .......... .10....7>r iiTiiifrMftird itntri that ttif nrflrlt mentlonrd wai JnlyMlrtrtd al llir artitretl itatrJ an

• latt 
t>r

tKcni* foi. 
/Vjfni<t.i/i

rncAkn nirn.ind.l I.1U .ipabila lead inl liri.ll\h| 
llu.

Drlrtr \vltfn rfflpirnt tlrrlinf.? to .'?v r/fif/ nnt tircamitntty thf f PolonE iip.iliili k»d ynns lelih dl prnMii id.i brrumahrnili iin d.in il-prnfrimii akin mrnanda Ungin. Dtlrlt *-lien Hit comrilrlril curd arcomptmlrl IA« trllelt . Iht rrctplrnt ifitt liitn.SETPLAH PF.NOII KAD tNI III*ND4K-I AH DI-KEMBAMKAN KAPADA 'ALAMAT Dt-SBBEtAH'On camftttln* trill card thnuU kt rrlumtd la Iht •HttM irirwn tntrltil . t • • '



No. 19

EXHIBIT "MBB 1?" - ADVICE OP DELIVERY BY A R 
REGISTERED POST OF STATUTORY NOTICE OP DEMAND 
SERVED UPON TAN AY LIN

In the High 
Court in 
Malaya at 
Kuala Lumpur

(Tot— X <* I". '<"(R«», I/in
JAIiATAN ITRKMIOMATAN PCS. NPGKKI* TANAH MIILAYU

AKUAN MI.Nr.RIMA SURAT PAFTARAN DA.'.AM 
I «T\ ^. NT.G1 Kl 
L-' M ^rfi-/rr nl Hrtlvttf inlan,! rrflltrrril Irllrr 
Ynnfr hortAnil.i t.'inc.in dl~bnw^h mi nit np.nlakan brnda 

y:iMR icrscbut irl.ih <li-^ampaikAn dt-'jilamjt yang tertcbut 

la..............1'....
Thr tmdcnlgnrH sttiifi that thr anlrlt mentioned was duty 

if f/ir oiiitrtis Mated on

Oiap Hari 
Priahat rang' 
Mcnchantar

l tamp of 
DctparrMdf

•Si-pr nrrim.i.

^l^CS&m
, . \ ""• ftcliyying QQif*

f rfttoni; apabila sl-ptitcrim»4 i-i'inVj^iilmTla tanc^nl kad 
f fnt itau flpahil* kid fnt (iTfrl?"terserla dcnpKn bcnda

Dflftt whrn recipient declines to slKn this cvtrd Of
Ihf card dfttt nn( acc6ntrany iht arilclt. 

t Pot one ftpabiU k.id ynnp Iclah di pcnohi *da bcrsama 
bcncla itu rinn Ki-ptnerima «kan mcnanda Ungan.

Dr/rl* H'hrn /'IP completed card accompanies ihe^trlltH 
mid th* rtctplfnt will sign.

SFTTELXH rtNOH KAO INI nfeNOj!K-l AM DI-KEMftAUKAN KAPADA 'ALAMAT DI^EBELAIi 
On eomvlrfto* thti carfthould ft* rrfuff*«rf to tht addrtit ttuw* o*rrlraf HP

No. 19
Exhibit "MBB 17" 
Advice of 
Delivery by 
A.R.Registered 
Post of 
Statutory 
Notice of 
Demand served 
upon Tan Ay Lin

3rd September 
1971



In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 20
Exhibit "MBB 18M 
Advice of 
Delivery "by 
A.R. Registered 
Post of 
Statutory 
Notice of 
Demand served 
upon Lim Tan 
Tee

3rd September 
1971

(40)

No. 20

EXHIBIT "MBB 18" - ADVICE OP DELIVERY BY A.R. 
REGISTERED POST OF STATUTORY NOTICE OP DEMAND 
SERVED UPON LIM TAN TEE

n
1AMATAN Pl-RKIHDMAfAN Pi

7 o In fillrJ In I'r "ir. "II" 1 <>( «" J.-IM 1 \

*'«""•* """SrcooK UN 6- ee>£
Vrnl hf • ,-- -» .-——•*-. r^.

A^t ^V^ - <2>X\-O\\ 'Cft ^V?
^ r "•••'#• •' '/

***».» f rrf *J » I j I 

P,l«1Jl ..................... ̂ ?.\ T\ I. . - \. ........— .. .A .

Di .hawjh No Paflir. ..... (^fT^.. ..TTT^s. ........ /T.

/v,\>s IT- v/A /
Cliap Il»rih»i1»n i-. — ' \/* ^~ ^*i

Dale ititmp ttf V »* ^-' % * 
Despatching Offset v I / ' • /'

^> . ff *

SCTEtAH PENOM KAD INI dpNOAK-I All Dl-
, *M ro«plrf/rtn fifj mW jAcifM /** rr

(Pov-W A P. 10) 

")S. NnOI-UU TANAH MELAYU
AKI.AN MI.NI-KIMA SUHAT DAFTARAN DALAM

—*\\ \ ^~>Ait\ Ice nt tttlh-ery inland registered letter 
Yxnp, hfi ,an«l.i i.inR.m dl-Unwnh inl mrni;atnkan bcrda 

vniif; irrvrlMil trlatt <H-*ampatk:in Hi 'ilamal yang tcr«l;H

Th*- nntferilKtif'1 .ittttei that thr itrflfte mentioned wmt duly 
delivered at the atlttreis tinted on

OV- VAt\\Ui^ Recipient 
fttnti 

ctr 
Dl-landa Innr.nnl oleh tKclun Po^.. ............. ,.i»

. Signature n/ /*oj'ni«i.«(rr

/ /°^ /tl^lfe-
/ ' If —— / J PcjahafyMft 

* / Mrnr-iniiiaikA^^•fi (^ii«g_
H

.i•
• Potpnj: apahVlj i -prncrlma en^t 't//7 M f'vOv'V"1 '"'' i 

mi iiati *raNla k»d Inl HdM:*l*-/l :j V,*liiWn benda ' 
llu. ^*»»r-r "•* j 

Drlrle wltrit rftlflfl itcellnr* la tun iMitariar when , 
the fafft tirtrf nal nrcofflfimtv '/if arltctf, I 

f Pntonc np.ibitn knd ?M\K IcUh dl-pcnohi ftda brmma ' 
hcnd« nu d.m »i-ptncriin* *k»n menuid* dnniin. : 

Dtltll when llit comrltird cart aetotnpanta i^t trtttlt ' 
and the recipient will tlgn. '

KF.MdALIKAN KAPADA 'ALAMAT DI-SEBCLAII
(urntrf 10 thi mtldrtii >hrw* ovtrlett . ' -i



No. 21

AFFIDAVIT OF TAN FONG GUAN, 
TAN AY UN AND LIM TAN TEE

We, TAN FONG GUAN, TAN AY UN (f) AND UM TAN 
TEE (f) all of full age and residing at No.27, Jalan 
Buloh Kasap, Segamat, Johore, jointly affirm and 
say as follows:-

1. We are the 2nd 3rd and 4-th. Respondents herein.

2. The Affidavit of Chew Teck Hong affirmed on 
10 the 13th day of January, 1972 and filed herein has 

been read and explained to us.

3. We admit paragraphs 1, 2, 3j 4- and 5 of the 
said Affidavit, save and except that the limit of 
the Charger's liability inclusive of interest under 
the 1st Charge is #35,000 and the limit of the 
Charger's liability inclusive of interest under the 
2nd Charge is #30,000/-.

4-. Paragraphs 6 and 7 of the said Affidavit are 
admitted. The subdivision and transfers of the 

20 sub-divided lots mentioned therein were made with 
the consent of the Applicants.

5. With reference to Paragraph 8 of the said 
Affidavit we crave leave to refer to the terms of 
the 1st and 2nd Charges. Under the 1st Charge the 
whole of the land is charged to the Applicants as 
security for the repayment of advances made by the 
Applicants to the 1st Respondent with interest 
thereon up to the limit of #35,000/-. Under the 
2nd Charge the whole of the land is similarly

30 further charged to the Applicants as security for 
advances to the 1st Respondent with interest 
thereon up to the limit of #30,000/-. In so far 
as the whole of the charged land is concerned it is 
a security for the Applicants up to a total limit 
of #65,000/- and no more. We are advised and verily 
believe that any s^ua owing by the 1st Respondent to 
the Applicants over and above the said total limit 
of #&5,000/- whether by way of principal or 
interest, is an unsecured debt provable only in

40 the bankruptcy of the 1st Respondent.

6. With reference to Paragraph 9 of the said 
Affidavit, save and except that the 1st Respondent

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 21
Affidavit of 
Tan Fong Guan, 
Tan Ay Lin 
and Lim Tan 
Tee sworn 
17th June 
1972
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 21
Affidavit of 
Tan Fong Guan, 
Tan Ay Lin 
and Lim Tan 
Tee sworn 
17th June 
1972 
(continued)

was adjudicated a bankrupt on the 13th March, 1965 
we have no knowledge of the actual amount owing by 
the 1st Respondent to the Applicants on that date.

7. With reference to Paragraphs 10, 11, 12 and 13 
of the said Affidavit, we admit having received the 
letters of demand dated June 8th, 1971 and the 
Statutory Notices of Demand dated 28th August, 1971•

8. By letters dated the 28th August 1971 and
llth September 1971 we through our Solicitors
M/s. Chung & Huang offered to pay to the Applicants' 10
Solicitors M/s. Shook Lin £ Bok the sum of
#65»OGO/- for the discharge of the said lands
under the 1st and 2nd Charges and the delivery of
the documents of title to the said lands to us, but
this offer was refused by the Applicants 1 said
Solicitors. A copy of each of our said Solicitors'
letters and a copy of the Applicants' Solicitors'
reply are annexed hereto and marked "A", "B" and
"C" respectively.

9. Years earlier on the 20th October, 19&7 we 20 
were served with similar notices from the 
Applicants' said Solicitors, M/s. Shook Lin & Bok 
demanding payment of #97»801.58 being the amount 
alleged as owing by the 1st Respondent under the 
said 1st and 2nd Charges as at the 25th day of 
August, 1967- We had through our said Solicitors 
M/s. Chung & Huang on the 17th November, 1967 
offered to pay the sum of #65,000/- for the dis 
charge of the lands under the said 1st and 2nd 
Charges but this offer was refused by the 30 
Applicants' said Solicitors. A copy of our said 
Solicitors' letter is annexed hereto and marked "D". 
On the 14-th May, 1968, the Applicants commenced 
proceedings against us and the 1st Respondent 
under Originating Summons No. 190 of 1968 in the 
High Court at Muar for an order for sale of the 
lands charged to recover the sum of #106,4-28.83 
alleged to be owing by the 1st Respondent as at 
31st December, 1967. Before the date of hearing 
of the Originating Summons, the Applicants' 40 
Solicitors M/s. Shook Lin & Bok, for reasons 
unknown to us, withdrew the said Originating 
Summons.

10. On or about August 1969, the Applicants 
through their said Solicitors M/s. Shook Lin & Bok 
again served on us a fresh notice of demand dated
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10

20

30

31st July 1969 demanding payment of the sum of 
#104,093.85 alleged to be owing by the 1st 
Respondent as at the 15th day of July 1969. We 
again offered through our Solicitors M/s. Chung & 
Huang to pay the sum of #65,000/- for the discharge 
and delivery of the said documents of title to us, 
but this offer was again refused. A copy of our 
said Solicitors' letter dated 10th September 1969 
and a copy of the Applicants 1 Solicitors' reply 
dated 24th September, 1969 are annexed hereto and 
marked "E" and "F" respectively. On the 2nd 
October 1969 the Applicants again commenced 
proceedings against us and the 1st Respondent 
under Originating Summons No. 284 of 1969 in the 
High Court at Muar for an order for sale of the 
lands charged to recover the sum of #104,093-85 
alleged to be owing by the 1st Respondent as at 
15th July, 1969. The application under the said 
Originating Summons was dismissed by the High Court 
Muar on 31st October 1970 on the ground that the 
notices of demand were bad in law.

11. We have been and are ready and willing to pay 
the sum of 065, OOO/- being the limit of the 
liabilities under the 1st and 2nd Charges, to the 
Applicants, provided all the documents of title are 
discharged from the Two Charges and delivered to us.

AFFIRMED by TAN FONG GUAN, 
TAN AY US (f) and LIM TAN 
TEE (f) at Segamat on the 
17th day of June 1972 at 
10.30 a.m.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 21
Affidavit of 
Tan Fong Guan, 
Tan Ay Lin 
and Lim Tan 
Tee sworn 
17th June 
1972 
(continued)

Sd: Tan Fong Guan and 
Tan Ay Lin (f)

R.T.M. of Lim Tan Tee (f)

Di-terrangkan oleh
Sd:

Jurubahasa China 
17/6/72,
Mahkamah Majistret, 
Segamat.

Before me,

Sd:

40
Commissioner for Oaths, 

Segamat.

I hereby certify that the above-written 
Affidavit was read, translated and explained in my 
presence by me to the deponents Tan Ay Lin (f) 
and Lim Tan Tee (f) who seemed perfectly to 
understand it declared to me that they did
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 21
Affidavit of 
Tan Fong Guan, 
Tan Ay Lin 
and Lim Tan 
Tee sworn 
17th June 
1972 
(continued)

understand it and made their signatures thereto in 
my presence.

Sd:

Commissioner for Oaths 
Segamat.

This Affidavit was filed by M/s. Chung & Huang 
Solicitors for the 2nd, 3rd and 4th Respondents 
herein whose address for service is Bangkok Bank 
Building, (1st Floor), Kuala Lumpur. 10

No. 22
inhibit "A",
Letter, Chung
& Huang to
Shook, Lin &
Bok
28th August
1971

No. 22

EXHIBIT "A" - LETTER, CHUNG & HUANG 
to SHOOK LIN & BOK

This is the exhibit marked "A" 
referred to in the affidavit of 
Tan Fong Guan, Tan Ay Lim (f) and 
Lim Tan Tee (f) affirmed before 
me this l?th day of June 1972.

Sd.
Commissioner for Oaths 

Segamat.
20

CHUNG & HUANG

28th August, 1971 

TKH/NMC/8108-l/HBB/LMS 

H/1577/65/L(C)

M/s. Shook Lin & Bok, 
Advocates & Solicitors, 
Lee Wah Bank Building, 
Kuala Lumpur.

Dear Sirs,

re: Overdraft account of Lim Meng See 
with the Malayan Bending Berhad

We act for Tan Fong Guan, Tan Ay Lin (f) and

30



Lim Tan Tee (f) who have handed your letters to 
them of the 8th June 1971 in connection with the 
above matters to us, with instructions to reply.

As you are fully aware, our clients have 
maintained all along that they are liable to your 
clients only for a total sum of $65,000/- under the 
1st and 2nd Charges. As early as the 20th October 
196? when your clients demanded payment of the sum 
of £97j801-58 being the amount then owing under the

10 above overdraft we had on behalf of our clients
informed you that our clients were ready and willing 
to pay to your clients the sum of $65,000/- being 
the limit of liability in return for the delivery 
of the title deeds to us together with valid and 
registrable discharges of the said lat and 2nd 
Charges. Your clients, however, refused to accept 
our clients' offer and commenced proceedings under 
Muar High Court Originating Summons No.190 of 1968 
for the sale of the properties charged. These pro-

20 ceedings were subsequently withdrawn by your clients.

On the 31st July 1969 your clients again 
demanded payment from our clients if the sum of 
$104,093-85 alleged to be owing under the said over 
draft account. On behalf of our clients we again 
offered to pay to your clients the sum of $65,000/- 
if your clients will deliver the titles to us 
together with the Discharges of the two Charges. 
This was again refused by your clients and your 
clients again commenced proceedings in the Muar 

30 High Court by Originating Summons Ho. 284- of 1969
for the sale of the properties charged. Your clients' 
application under the said Originating Summons was 
dismissed by the Court on the 31st October, 1970.

Your letter of the 8th June 1971 now demands 
payment of the sum of $116,826.53 as at 15th May, 
1971 with interest thereon at the rate of 9-6% per 
annum from May 16th 1971- Our clients reiterate 
what they have maintained since 1967 that they are 
liable to your clients only for a total of #65,000/- 

40 and that they are ready and willing to pay this sum 
to your clients on your undertaking to deliver the 
titles charged, to us together with valid and 
registrable discharges of the said two charges.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 22
Exhibit "A"
Letter, Chung
& Huang to
Shook, Lin &
Nok
28th August
1971 
(continued)

C/LVK

Yours faithfully, 
Sd:
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In the High No. 23
Court in
Malaya at EXHIBIT "B" - LETTER, OHUNG & HUANG to
Kuala Lumpur __________ SHOOK, LIN & BOX ______

No. 23 This is the eachibit marked "B" 
•cv,v,j-uj4- II-DII referred to in the affidavit of 
Letter Chune Tan FonS Guan > lan iyldm (f)

a^ Lim Tan Tee Cf ) affirmed
Lin & me this 17th day of June

Bok
llth September Commissioner for Oaths 10 
"f Segamat.

GHUNG & HUANG

llth September, 1971

NMC/8108-l/MBB/LMS 
H/1577/65/LCC)

M/s. Shook Lin & Bok,
Advocates & Solicitors, By Despatch
Lee Wah Bank Building,
Kuala Lumpur.

Dear Sirs, 20

re: Overdraft Account of Lim Meng See 
with Malayan Banking Berhad____

We act for Mr. Tan Pong Guan, Mesdames Tay Ay 
Lin and Lim Tan Tee who have handed us your clients 1 
Notices of Default under Form 16 D dated 28th August 
1971 served on them demanding payment for #116,826.53 
being the amount alleged to be owing under the 2 
Charges as at 15th May, 1971-

We refer to our letter of the 28th August, 1971 
to you in connection with this matter and are to 30 
inform you once again that our clients are ready to 
pay to your clients the sum of #65,000/- being the 
limit of their liability under the said 2 Charges if 
you will give us your undertaking to deliver the 
relevant titles to us together with valid and 
registrable discharges of the said 2 Charges.

Kindly let us hear from you. 
C/CYL Yours faithfully,



No. 24-
In the High

EXHIBIT "0" - LETTER, SHOOK UN & Court in 
BOK to CHUNG & HUANG______ Malaya at

Kuala Lumpur
This is the exhibit marked "C" —— 
referred to in the affidavit of No.24 
Tan Pong Guan, Tan Ay Lin (f) Exhibit "C" 
and Lim Tan Tee (f) affirmed before me r ^zlor> Khnrfr 
this 17th day of June, 1972. L?n f Bok to

Q , Chung & Huang 
toQs 9th December 
Commissioner for Oaths, 1971 

10 Segamat.

SHOOK LIN & BOK

H/1577/65/L(C) 

TKH/NMC/8108-l/MBB/LMS

December 9, 1971

Dear Sirs,

re: Overdraft Account of Lim Meng See 
with Malspai Banking Bhd.______

We refer to previous correspondence on the 
above matter ending with your letter of September 11, 

20 1971 and regret to advise that your client's 
proposals are not acceptable to our clients.

Kindly let us know whether you have instructions 
to accept service of the cause papers on your 
client's behalf.

Yours faithfully, 

Sd:

M/s. Chung & Huang, 
Advocates & Solicitors, 
Bangkok Bank Building, 

30 Kuala Lumpur.

c.c. Malayan Banking Bhd., K.L. 

SYC.
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In the High No. 25
Court in
Malaya at EXHIBIT "DH - LETTER, CHUNG & HUANG
Kuala Lumpur ________ to SKOOK LIN & BOK

No. 25 This is the exhibit marked "D" 
T? ,-i-x-;.!- nTVi referred to in the affidavit of
Letter Chuns Tan Ion6 Guan » ***^ Lin C*> 
t!eP?r' rfns and Lim Tan Tee (f ) affirmed
ShookLin & re me this 17th day °f 
Bok
17th November Commissioner for Oaths , 10

Segamat.

GHUNG & HUANG

l?th November, 196? 
EL/8108-l/MBL/LMS

H/1755/6?

Messrs. Shook Lin & Bok,
Advocates & Solicitors,
Lee Wah Bank Building,
Kuala Lumpur. BY DESPATCH

Dear Sirs, 20 

re: Notice Under Form 16E National Land Code

Your 3 letters under reference No. EL/8108-1/ 
MBL/LMS of the 20th ultimo addressed to Mesdames 
Tan Ay Lin, Lim Tan Tee and Mr. Tan Fong Guan all 
of 27 » Jalan Buloh Kasap, Segamat, Johore, have 
been handed to us with instructions to reply thereto.

2. The charges executed by our clients and Mr. Lim
Meng See were to secure to your client repayment
of a loan up to the limit of j£65,000/- and no more
on the overdraft account of Lim Meng See. 30

3. Mr. Lim Meng See was adjudicated a bankrupt on 
13th March 1965; this had the effect, under the 
Bankruptcy Ordinance, of freezing his account as at 
that date and no interest is chargeable to his 
account after that date. The amount due to your 
client is therefore the amount due as at that date 
and no more.



4. Your client is therefore entitled to payment of In the High
either 065, OOO/- from our clients or 078, OOO/- from Court in
the Bankrupt. Malaya at

	Kuala Lumpur
5. Further, the Bankrupt's account in your ——
clients' bank also shows that your client had on No. 25
many occasions allowed overdraft to the Bankrupt Tisr-hiTviH- «?>"
beyond the limit of 065, OOO/- secured by the Letter Chune
charges: our clients are certainly not liable & Huane to
for any overdraft in excess of that limit. Shook Lin &

10. 6. Our clients wish to arrange to pay to your
client 065,000/- and obtain from your client ~~ 
discharge of all the properties charged to your 
client by our three clients and the Bankrupt. If 
your client agrees, please let us know.

Yours faithfully, 

Sd:

c.c. Mesdames Tan Ay Lin and
Lim Tan Tee and 

Mr. Tan Pong Guan, 
20 27, Jalan Buloh Kasap, 

Segamat , 
J chore.

No. 26
H/GSL No. 26 Exhibit "E"

Letter, Chung
EXHIBIT "E" - LETTER, CHUNG & HUANG to & Huang to 
__________ SHOOK LIN & BOK ______ Shook Lin £ ———————————————————————————— Bok

This is the exhibit marked "E" 10th September
referred to in the affidavit of 1969
Tan Pong Guan, Tan Ay Lin (f) and 

30 Lim Tan Tee (f ) affirmed before me
this 17th day of June, 1972.

Sd.
Commissioner for Oaths, 

Segamat.

CHUNG & HUANG 

TJL/8108-1/MBB/R1S

H/1577/65 10th September, 1969
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 26
Exhibit "E"
Letter, Chung
& Huang to
Shook Lin &
Bok
10th September
1969
(continued)

M/s. Shook Lin & Bok, 
Advocates & Solicitors, 
Lee Wah Bank Building, 
Kuala Lumpur.

Dear Sirs,

re: Charge Presentation Ho. 16774-9
176652 to secure overdraft account 
of Lim MenK See __________

We act for Tay Ay Lin, Tan Pong Guan and Lim 
Tan Tee in respect of your Notice of Demand of 10 
#104,093.85.

As you are fully aware, our clients are jointly 
liable for Mr. Lim Meng See's overdraft under the 
above two charges up to a total limit of #65,000/-.

As early as November, 1967? when you demanded 
on behalf of Malayan Banking Ltd., from our clients 
the sum of #97,801.58, we wrote to you on 17th 
November, 1967 that our clients were only liable 
for the total sum of #65,000/- on the two charges 
and we offered on behalf of our clients to pay the 20 
said sum of #65,000/- but this was not acceptable 
by your clients. We reiterate that our clients have 
been and are prepared to pay your clients the sum 
of #65,000/- against a discharge of the charges 
affecting their interests in the said land.

Yours faithfully, 

Sd;

c.c. Mr. Tan Fong Guan,
27, Jalan Buloh Kasap,
Segamat. 30

c.c. Madam Tan Ay Lin,
27, Jalan Buloh Kasap, 
Segamat.

Madam Lim Tan Tee, 
27* Jalan Buloh Kasap, 
Segamat.

C/lc



C5D

No. 2? In the High
Court in

EXHIBIT "F" - LETTER, SHOOK LIN & BOK to Malaya at 
__________(HUNG & HUANG_________ Kuala Lumpur

This is the exhibit marked "F" No.2?
referred to in the affidavit of •EWH -h-i+- "T?«
Tan Fong Guan, Tan Ay Lin (f) and Letter
Lim Tan Tee (f) affirmed before me «»,««£ •?•;«£.
this 17th day of June, 1972. ££ to

qfl & Hneng
24-th

10 Commissioner for Oaths, September
Segamat. 1969

SHOOK LIN & BOK

H/1577/65 

TJL/8108-l/MBB/LMS 

September 24, 1969 

Dear Sirs,

Demand for Payment of Principal Sum 
Re: Lim Meng See, Tan Fong Guan, 
_____Tan Ay Lin & Lim Tan Tee

20 We refer to your letter of September 10, 1969 
and note the contents thereof.

2. Our clients instruct us that they have not 
and cannot agree to accept your clients' offer to 
pay #65,000/-. It is for that reason that the 
present action is initiated.

3. We shall be pleased to know whether you have 
instructions from your clients to accept service of 
process.

Yours faithfully, 
30 Sd:

Messrs. Ghung & Huang, 
Bangkok Bank Building, 
Kuala Lumpur.
c.c. Malayan Banking Berhad, 

92, Jalan Bandar, 
Kuala Lumpur.
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 28
Affidavit of 
Chew Teck 
Hong
Sworn 14-th 
November 
1972

No. 28 

AFFIDAVIT OF CHEW TECK HONG

I, Chew Teck Hong of full age and care of 
No.9, Jalan Aji, Segamat, Johore* hereby solemnly 
affirm and say as follows:-

1. I am the Manager of the Applicants herein 
and am duly authorised to make this affidavit on 
their behalf,

2. I crave leave to refer to paragraph 10 of the 
previous affidavit affirmed by me on the 15th day 
of January 1972 and filed herein, deposing inter 
alia, that the balance due on the Respondents' 
account amounted to #116,826.53 as at the 15th 
day of May, 1971 with interest thereon at the 
rate of 9-696 per annum to date of payment.

3. That the whole outstanding balance on the 
Respondents' said account as at the 18th day of 
December, 1972 inclusive of interest calculated 
up to that date will amount to #128,034.49.

10

Affirmed by the said Chew 
Teck Hong at Segamat on the 
14th day of November, 1972 
at 10 a.m.

20

Sd. Chew Teck Hong

Before me,

Sd:

Commissioner for Oaths

This Affidavit is filed by Messrs. Shook Lin 
£ Bok, solicitors for the Applicants herein and 
whose address for service is Nos.801-809, Lee Wah 
Bank Building, Medan Pasar, Kuala Lumpur.

twk 30
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No. 29 

AFFIDAVIT OF MO^A^F-P ELYAS MAJEED

I, .MOHAMED ELYAS MAJEED an Advocate and 
Solicitor of the High Court in Malaya practising 
at Johore Bahru affirm and say as follows:-

1. On the instructions of Messrs. Chung and 
Huang Solicitors for the 2nd, 3rd and 4th 
Respondents herein, I made a search in the 
Register of Charges in the land Office, Johore 

10 Bahru in connection with Johore Government Grant 
No.7072 Lot 1599 and 2 Charges therein; Charge 
Presentation No. 16774-9 Vol. CVI. Folio 66 
registered at Johore Bahru on 13th August, 1962 
for #35,000/- and Charge Presentation No. 176652 
Vol. CIX Polio 142 registered at Johore Bahru on 
19th June, 1963 for #30,000/-.

2. The Original copy of the Charge Presentation 
No. 167749 Vol. CVI Folio 66 dated 13th August 1962 
for #35,000/- was stamped for #70/-.

20 3. The original copy of the Charge Presentation 
No. 176652 Vol. CIX Folio 142 dated 19th June, 1963 
for 030,OOO/- was stamped for #60/-.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 29
Affidavit of
Mohamed Elyas
Majeed
Sworn
13th December
1972

30

Affirmed by the above- 
named Mohamed Elyas 
Majeed at Johore Bahru 
this 13th day of 
December, 1972.

Before me,

3d: Chin Kon Sing
Pesurohjaya Sumpah 
(Commissioner for Oaths) 
Mahkamah Seshen 
Johore Bahru

3d: Mohamed Elyas Majeed.

This Affidavit was filed by Messrs. Chung and 
Huang, Solicitors for the 2nd, 3rd and 4th 
Respondents herein whose address for service is 
Bangkok Bank Building (1st Floor), Jalan Bandar, 
Kuala Lumpur.



In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 30
Notes of 
Proceedings 
before Mohd. 
Azmi, J. 
18th. December 
1972

No. 30

NOTES OF PROCEEDINGS BEFORE MOHD. AZMI, J. 

In Open Court 18th December, 1972

NOTES OF PROCEEDINGS 
BEFORE MOHD. AZMI JT

Mr. Chan Siew Yoon for Applicants.
Mr. S.K. Lee for 2nd, 3rd and 4-th Respondents.

1st Respondent is a bankrupt. No appearance 
has been entered. Official Assignee also served.

Certificate of non-appearance - enclosure (19)- 10 

Mr. Chan submits:

Application for sale under section 256 
National Land Code.

Amount due to date #128,034.49 - enclosure (17).

Applicants' contention is that the #65,000/- 
offered by the three respondents i.e. the limit in 
the two charges, represent only the principal sum 
and that the lands also stood as security for 
interest.

This case involves interpretation of the two 20 
charges dated 13.8.1962 and 19.6.1963. MBB1 and 
MBB2 - enclosure (1).

(NOTE: At this stage, Mr. S.K. Lee applies to
amend Respondents' affidavit enclosre (9)- 
Heading to read at Kuala Lumpur instead of 
"at Muar". By consent, application 
allowed).

Mr. Chan continues;

Both charges same except as to amount and 
rate of interest. 3°

(NOTE: At this stage, both counsel agreed that
for purpose of legal argument, only MBB1 - 
the first charge - will be argued).
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Botli in the recital part and the operative 
part of first charge refer to limit figure of 
g>35,000/-. They refer to principal sum only, and 
secondly the charge also stands security for 
interest.

Recitals -

The reference to interest within "bracket is 
significant. Reading it without the bracket would 
give different interpretation. The reference of 

10 "Up to the limit of $35,000/-" refers to principal 
sum only. With the bracket there are two separate 
things - principal and interest. Respondents' 
contention is that the limit covers both principal 
and interest.

Operative Part -

#35,000/- refer to principal sum.

(NOTE: At this stage both counsel agree there is 
no comma after the word principal in the 
original document).

20 Refers to "#35,000/- ......... for principal
and for interest at the rate of 12 per cent per 
annum ...". So, the land is charged for principal 
sum up to the limit of #35,000/- and secondly it 
is charged for payment of interest with no limit.

No Bank would be foolish to limit the amount 
of interest.

Refers to White v. City of London Brewery 
Company (1889) 42 Ch. 23?. Mortgage of public 
house. The total limit was £900. It was held the 

30 limit referred only to principal sum, the Mortgage 
also stood as security for the interest. Reads 
head notes and page 247 Cotton L.J. last para and 
page 248, and of judgment "In my opinion ....»..."

In the present case, it is an overdraft on 
current account.

Refers to affidavit enclosure (20) on behalf 
of Respondents. The purpose of the affidavit is 
to show that the charges have been stamped #35»000/- 
and #30,000/- respectively. The total limit for

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 30
Notes of
Proceedings
before Mohd.
Azmi J.
18th December
1972
(continued)
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In the High. 
Court in 
Halaya at 
Kuala Lumpur

No. 30
Notes of
Proceedings
before Mohd.
Azmi J.
18th December
1972
(continued)

both is #65,OOO/-. This is not so. There is no 
stamp fee on interest - only on principals. 
Refers to section 14 Stamps Ordinance No.59/194-9. 
No one can say in advance what the accumulated 
interest would be.

The four corners of the charge only need be 
referred to for interpretation of the document.

Mr. S.K. Lee submits;

If words of document are clear, then Court 
must only look at the documents. Refers to 10 
Volume 11 Third Edition Halsbury page 382 para 629; 
page 384 para 632; page 385 para 633 and page 
389 para 638.

Words must be taken in the ordinary sense 
and given ordinary meaning.

Refers to MBB1.

Applying the above principles, the ordinary 
meaning of MBB1 is that the Applicants are only 
entitled to $35,OOO/-.

The Recital - "... desiring to render the 20 
said land .... the repayment of all sums advanced 
to me by the Bank .... with interest .... up to the 
limit of #35,OOO/-".

Applicants are trying to put the "interest" 
outside the limit of #35,OOO/-. By the way it is 
worded the #35,OOO/- is inclusive of everything.

The word principal not mentioned at all in 
recital.

The Operative Part -

"DO HEREBY CHARGE the said land .... with the 30 
repayment on demand of the balance ... shall for 
the time being be owing .... up to a limit of 
#35,OOO/- for principal and for interest at the 
rate of 12 per cent per annum ...........o".

The interpretation of separating the interest 
is stretching the words out of the ordinary 
meaning of the words.
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Respondents 1 interpretation as to the recital 
and the operative part is consistent.

The whole liability for which the land is 
charged is up to the limit of #35,000/- and no more,

WHITE'S case (1889) 42 Ch. 237- It only says 
that the proviso in that agreement does not apply 
to interest. We do not know what the document is 
in that case.

Concedes Respondents liable to interest from 
10 date of demand 10.6.1971 to date of payment.

Refers to para 10 of Applicants' affidavit. But 
since October 1967* Respondents have been willing 
to pay #65,000/-.

White's case - only applicable as regards 
interest from 10.6.1971 date of demand at 9-6% 
per annum.

Mr. Chan replies:

The interest is not only payable but secured 
by the charge.

20 CASE adjourned to 11.JO a.m. 

Hearing; resumed. 

Court as before.

I find in both charges the land is charged 
as security for the principal sum up to the limit 
stated therein, and as well as security for the 
interest.

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 30
Notes of
Proceedings
before Mohd.
Azmi 3.
18th December
1972
(continued)

30

ORDER:

Order in terms of Originating Summons to 
satisfy the sum of ^128,034.49^.

Date of sale 27-2.1973-

Sd. Mohd. Azmi

JUDGE 
HIGH COURT 
KUALA LUMPUR
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In the High 
Court in
Malaya at 
Kuala Lumpur

No. 31
Judgment of 
Mohd. Azmi J. 
18th December 
1972

No. 31 

JUDGMENT OF MOHD. AZMI J.

This is an application by Originating Summons 
under section 256 of the National Land Code on the 
part of the Malayan Banking Berhad for an order 
for sale of certain lands which have been charged 
to them by the respondents. Two charges are 
created in favour of the applicants in respect of 
the same lands, the first of which was registered 
on May 8, 1962 for the sum of #35,000/-, and the 
second one registered on June 19» 1963 for #30,000/-. 
As on the date of hearing, the whole outstanding 
balance due on the respondents' account inclusive 
of interest amounts to #128, 034. 4-9.

The first respondent was adjudicated a 
bankrupt on March 13, 1965 and did not enter an 
appearance, but the other three respondents object 
to the application principally on the ground that 
the said lands have been charged to the applicants 
for the purpose of securing to the applicants 
monies owing up to the limit of #65,000/- only. 
It is their contention that by the terms of the 
instrument of the two charges, any amount due in 
excess of that sum is not a secured debt and cannot 
be recovered by foreclosure under section 256. It 
is not in dispute that since October 196? the three 
respondents have been willing to pay the sum of
#65,OOO/-, but the applicants have refused to accept 
the offer contending that the amount limited in the 
two charges does not include both principal and 
interest. In other words, it is the contention 
of the applicants that the limit figures of #35»000/- 
in the first charge and #30»CXX)/- in the second 
charge are only applicable to the principal sums, 
and that the charges also stand as security for 
interest due on the principal sums.

This case therefore calls for interpretation 
of the two charges marked "MBB1" and "MBB2n in the 
supporting affidavit of the applicants. As both 
documents are practically identical except as to 
the amount and the rate of interest, for the 
determination of this case it is sufficient to 
consider the first charge "MBB1". The issue to be 
determined in this case is whether, having regard 
to the terms of the charge, the limit figure of
#35,000/- covers both principal and interest or

10

20

30
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10

20

30

whether it excludes interest. For the purpose of 
interpreting the document, it is necessary to refer 
to the recital and the operative part of the charge. 
In the recital, it is stated that the charger being 
registered as the proprietor ....... "desiring to
render the said land available for the purpose of 
securing to and for the benefit of ..... "the Bank"1*
the repayment on demand of all sums advanced to 
me/us by the Bank in manner hereinafter appearing 
(with interest thereon at the rate of 12 per cent 
per annum) up to the limit of Dollars Thirty five 
thousand only (#35»000/-)". In the operative part 
it is provided that the chargor "DO HEREBY CHARGE 
the said land for the benefit of the Bank with the 
repayment on demand of the balance which on the 
account between me and the Bank shall for the time 
being be owing in respect of cheques, bills, notes 
or drafts drawn, accepted or endorsed by me .......
up to the limit of Dollars Thirty five thousand only 
(#35>000/-) for principal and for interest at the 
rate of 12 per cent per annum with monthly rests, 
commission and other usual bankers * charges, such 
sum to be raised and paid at the times and in the 
manner following that is to say, immediately upon 
the receipt ^y me of a notice in writing sent by 
the Bank in i;he manner hereinafter provided." 
(The emphasis is mine).

The law as to the interpretation of document 
has been well stated by Halsbury, volume 11, Third 
Edition, at paragraphs 629, 632, 633 end 638. At 
paragraph 632, Halsbury has this to say:

"The words of a written instrument must in 
general be taken in their ordinary sense not 
withstanding the fact that such a construction 
may appear not to carry put the view which it 
may be supposed the parties intended to carry 
out; but if the provisions and expressions 
are contradictory, and there are grounds, 
appearing on the face of the instrument, 
affording proof of the real intention of the 
parties, that intention will prevail against 
the obvious and ordinary meaning of the words; 
where the literal construction would lead to 
an absurd result, and the words used are 
capable of being interpreted so as to avoid 
this result, the literal construction will be 
abandoned. So, too, considerations of 
inconvenience may be admitted when the

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 31
Judgment of 
Mohd. Azmi J. 
18th December 
1972 
(continued)
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In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 31
Judgment of 
Mohd. Azmi J. 
18th December 
1972 
(continued)

construction of the document is ambiguous. 
If, however, the intention is clearly and 
unequivocally expressed, then, however 
capricious it may be, the court is bound 
by it, unless it is plainly controlled by 
other parts of the instrument.

The rule is that in construing all written
instruments the grammatical and ordinary
sense of the words is to be adhered to,
unless that would lead to some absurdity, 10
or some repugnance or inconsistency with
the rest of the instrument, in which case
the grammatical and ordinary sense of words
may be modified, so as to avoid that
absurdity and inconsistency, but no farther.
The instrument must be construed according
to its literal import, unless there is
something in the subject or context which
shows that this cannot be the meaning of
the words." 20

In the present case, giving the words in the 
recital and the operative part of the instruments 
their ordinary sense, it is clearly the intention 
of the parties that the limit of #35,000/- is 
intended to apply only to principal. In my view, 
the word "and", which I have underlined in the 
operative part of the document, should be read 
disjunctively, so that interest should be treated 
as a distinct subject-matter. If the words 
"interest at the rate of 12 per cent per annum 30 
with monthly rests, commission and other usual 
bankers' charges" were intended to come within the 
ambit of the limitation, then these words should 
have appeared before the words "up to limit of 
Dollars Thirty five thousand only". It is my 
considered opinion that this interpretation is 
supported by the fact that the words "with 
interest thereon at the rate of 12 per cent per 
annum11 are placed within brackets in the recital. 
The fact that these words are put within brackets 4-0 
is very significant, because if it is intended 
that interest should be included within the 
limitation clause there seems to be no necessity 
for putting those words within brackets. In any 
event, the words which appear in the operative 
part of the instrument should carry more weight 
than those appearing in the recital.
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Learned counsel for the applicants has cited In the High
the case of White v. City of London Brewery Court in
Company(l). In that case, a mortgage contained a Malaya at
proviso limiting the amount to be recovered by the Kuala Lumpur
mortgagee under it to £99°- Although the facts in ——
that case are somewhat different from the present No. 31
case, Cotton L.J. at page 248 said: Judgment of

"In my opinion the proviso limiting the amount lath" December 
to be recovered does not apply to the moneys 1072 

10 which the mortgagees can claim for their re-
imbursement, but simply to the principal moneys 
due on the mortgage, which are to be paid out 
of the sale moneys after the sums directed to 
be reimbursed have been paid, and does not 
prevent payment beyond the £900 either for 
interest or in respect of anything which is 
directed to be reimbursed."

For the above reasons, I find that the limit 
figures of #35,000/- in the first charge and 

20 0JO, OOO/- in the second charge are only applicable 
to the principal sums, and the applicants are 
entitled to recover the amount due in excess of 
#65>,000/- in respect of interest, commissions, 
bankers 1 charges, etc., by foreclosure under 
section 256. I accordingly order that this appli 
cation be allowed in terms of the Originating 
Summons, and I also order the sale of the lands be 
held on February 27, 1973 to satisfy the sum of 

. -4-9.

30 Sd. Mohd. Azmi
JUDGE 

HIGH COUBJD 
KUALA LUMPUR 

Kuala Lumpur 
December 18, 1972.

Mr. Chan Siew Yoon of M/s Shook Lin & Bok for 
applicants.

Mr. S.K. Lee of M/s Chung & Huang for second, third 
and fourth respondents.

CD (1889) 4-2 Ch. 237«
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In the High 
Court in 
Malaya at 

Kuala Lumpur

No. 32
Order
18th December
1972

BEFORE THE HONOURABLE MR, JUSTICE 
MQHD. IN OPEN COURT 

THIS 18TH DAY OF DECEMBER 1972

ORDER

UPON HEARING Mr. Chan Siew Yoon of Counsel for 
the Applicants, Mr. S.T. Chung and Mr. S.K. Lee of 
Counsel for the 2nd, 3rd and 4th Respondents and in 
the absence of the 1st Respondent though duly served 10 
AND UPON READING the Originating Summons dated the 
19th day of January 1972, the two Affidavits of 
Chew Teck Hong affirmed on the 13th day of January 
1972 and on the 14th day of November 1972 respectively 
and the joint Affidavit of the 2nd, 3rd and 4th 
Respondents abovenamed affirmed on the l?th day of 
June 1972 and the Affidavit of Mohamed Elyas Majeed 
affirmed on the 13th day of December 1972 and all 
filed herein AND UPON HEARING Counsel aforesaid 20 
IT IS ORDERED that the lands held under Grant No. 
7O72, Lot 1599, Mukim of Labis, District of Segamat 
and sub-divided into Certificates of Titles Nos. 
12332, 12335, 12334, 12335, 12336, 12337, 12338, 
12339, 12340, 12341 and 12342 for Lots Nos. 4031, 
4032, 4033, 4034, 4035, 4036, 4037, 4038, 4039, 
4040 and 4041 respectively, Mukim of Labis, 
District of Segamat, and charged to the Applicants 
under a 1st and 2nd Charges registered in the 
Register of Charges Presentation No. 167749 Volume 30 
CVI Folio 66 and 176652 Volume C1X Folio 142 respec 
tively, be sold by public auction under the National 
Land Code and under the directions of this Honourable 
Court on Tuesday the 2?th day of February 1973 to 
satisfy the sum of #128,034.49 (Dollars one hundred 
and twenty eight thousand and thirty four and cents 
forty nine only) due to the Applicants as at the 
18th day of December 1972 and further interest on 
the decretal sum at the rate of 6% per annum from 
the 19th day of December 1972 to the date of payment 40 
or realisation AND IT IS ORDERED that the reserve 
price and other directions relating to the sale be 
fixed by the Senior Assistant Registrar AND II IS 
LASTLY ORDERED that the Respondents do pay the 
costs of this application as taxed by the proper 
officer of the Court.
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GIVEN under my hand and the seal of the Court 
this 18th day of December 1972.

Sd: Nadiah Salleh

Senior Assistant Registrar, 
High Court, Kuala Lumpur.

10

No. 33 

NOTICE OP AEPEAL

TAKE NOTICE that Tan Fong Guan, Tan Ay Lin (f ) 
and Lim Tan Tee (f), the above-named Appellants 
being dissatisfied with the decision of the 
Honourable Mr. Justice Haji Mohamed Azifli given at 
Kuala Lumpur on the 18th day of December, 1972 
appeal to the Federal Court against the whole of 
the said decision.

Dated this 30th day of December, 1972.

Sd: CHUNG & HUANG

In the High 
Court in 
Malaya at 
Kuala Lumpur

No. 32
Order
18th December
1972
(continued)

In the
Federal Court 
of Malaysia

No. 33
Notice of
Appeal
30th December
1972

20

To:

30

M/s. Chung & Huang 
Advocates & Solicitors, 

Solicitors for the above-named 
Appellants.

1. The Chief Registrar, 
Federal Court, 
Kuala Lumpur.

2. The Senior Assistant Registrar, 
High Court, 
Kuala Lumpur.

3. Malayan Banking Berhad the abovenamed
Respondents or their solicitors M/s. Shook
Lin & Bok,
Advocates & Solicitors,
Nos. 801-809, Lee Wah Bank Building,
Medan Pasar,
Kuala Lumpur.
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The address for service of tiie above-named 
Federal Court Appellants is care of their solicitors M/s. Chung & 
of Malaysia Huang, Advocates & Solicitors, Bangkok Bank Building, 

__ (1st Floor), No.105, Jalan Bandar, Kuala Lumpur.
No. 33

Notice of
Appeal
30th December
1972
(continued)

No.34- No. 34-

MEMQBANDim OF APPEAL 

2nd April Tan pong GuaJ^ Tan ^ Lin ^f ̂ and Lim Tan
Tee (f) the Appellants abovenamed appeal to the 
Federal Court Malaysia (Appellate Jurisdiction) 
against the whole of the decision of the Honourable 10 
Mr. Justice Mohd. Azmi given at Kuala Lumpur on the 
18th day of December, 1972 on the following grounds:-

1. The Learned Trial Judge erred in Law in his
interpretation that the words "up to the limit 
of Dollars Thirty Five Thousand only 
(#35,000.00)" appearing in both the recital 
and the substantive part of the Charge applied 
only to the principal sum.

2. The Learned Trial Judge erred in holding that
because the words "with interest thereon at the 20 
rate of 12 per cent per annum" are placed within 
brackets in the recital to the Charge, the 
intention was that interest was not to be 
included within the limitation.

3. The Learned Trial Judge further erred in
holding that the word "and" in the phrase "for 
principal and for interest at the rate of 12 
per cent per annum with monthly rests ......"
should be read disjunctively so that interest 
should be treated as a distinct subject-matter. 30

4. The Learned Trial Judge failed to appreciate 
that there is no specific principal sum stated 
in the Charge and that the limit of #35,000.00 
is inclusive of the principal sum, interest 
thereon at the rate of 12 per cent per annum 
with monthly rests, commission and other usual
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bankers' charges.

5. The Learned Trial Judge further failed to 
appreciate that the interest stated in the 
charge is 12 per cent per annum with monthly 
rests that is, with compound interest and 
that when such interest is added as a debit 
item in the account such interest lose their 
quality as interest and become capitalised by 
being merged with the principal.

10 6. The Learned Trial Judge erred in following 
the opinion of Cotton L.J. given in his 
judgment in White v. 9.^?°^ London Brewery 
Company (1889) 4-2 .Ph.D. 237 when the facts in 
that case are quite different from those of 
the present case.

Your Appellants accordingly pray that this 
appeal be allowed and that the Order of the High 
Court dated the 18th day of December, 1972 be set 
aside and that such further or other order be made 

20 as this Honourable Court may think just and fit and 
for costs.

Dated this 2nd day of April 1973-

Sd:

In the
Federal Court 
of Malaysia

No. 54
Memorandum 
of Appeal 
2nd April
1973 
(continued)

Appellants' Solicitors.

Filed on behalf of the Appellants by their 
Solicitors Messrs. Chung & Huang, Advocates & 
Solicitors of Bangkok Bank Building (1st Floor), 
Jalan Bandar, Kuala Lumpur.



In the
Federal Court 
in Malaysia

No. 55
Notes of 
Arguments 
recorded by 
Suffian C.J. 
5th September 
1973

10

(66)

No. 35

NOTES OF SUFFIAN, G.J. 

Wednesday« 5th September, 1973

Chung Shiu Tett for appellants. 
Ghan Siew Yoon for respondent.

Chunp; addresses

Facts are in respondent's affidavit (p.7) and 
in appellants' (p.43).

Charge by Lim at p.12.

Second charge by Lim on same land to same 
bank, p.16.

Lim on 13.3-65 declared bankrupt.

Respondent says that #73»173-79 was on 13.3.65 
owing on the charges.

Respondent in Originating Summons claims 
#116,826.53 as owing on both charges on 15-5«71« 
Judge ordered sale to recover #128,034.49 as at 
18.9.72.

Refers to respondent's affidavit (p.43). 

Both charges identical except for figures.

Form of charge prescribed by Johore Land 
Enactment.

Principles of interpretation set out clearly 
by judge (p.68F2). I accept them.

Refers to charge (p.12). Reads 1st and 2nd 
paras.

First para, is quite clear. Limit governs 
both capital and interest because they appear 
before word "limit", Judge preoccupied with brackets. 
Words in brackets could have been put within commas 30 
or dashes - they are in parenthesis.

20

Oxford English Dictionary on "parenthesis".
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If words in brackets are put immediately after 
"#35»000" - then respondent's contention is correct.

Torrens system is to facilitate land dealings.

To the layman charse is quite clear. Limit 
governs "both principal and interest.

Respondent can recover interest - but only as 
unsecured debtor.

Second para, equally clear.

Encyclopaedia of Forms and Precedents, 4-th 
10 edition, vol. 2, page 833.

Possible for bank to provide upper limit to 
be #35»000 plus interest on that.

Ghan addresses

Charge secures not only principal up to #35,000 
but in addition also for interest on that capital.

If what my learned friend says is correct - if 
Lim took overdraft up to limit of #65,000, then 
when first month's interest falls due, that amount 
would not be secured.

20 First para. - words in brackets should be read 
separately.

The Elements of Drafting by Aitken, 4-th 
edition, p.lib.

If word including is used, then appellants' 
contention would be right: Encyclopaedia of Forms 
and Precedents, 4-th edition, vol. 2, p.830, para. 1, 
p.839 bottom para, to p.84O.

Second para, makes clearer respondent's 
contention - on principal there was a limit of 

30 #35,000, on interest no limit.

Bank can control amount of capital loaned but 
not interest on it.

If limit is intended to cover both capital and 
interest, then the operative part after the words 
"for principal" in para. 2 would omit word "for"

In the
Federal Court 
in Malaysia

No. 35
Notes of 
Arguments 
recorded by 
Suffian C.J. 
5th September
1973 
(continued)
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In the
Federal Court 
in Malaysia

No. 35
Notes of 
Arguments 
recorded by 
Suffian C.J. 
5th September
1973 
(continued)

before "interest" - or they could have used "both 
for principal and interest".

Ghung replies

Charges can only mean what they say - limit 
covers both principal and interest.

This was not a fixed loan but a running loan.

If court with me and the amount is paid to 
respondent, the charge should not be discharged but 
should be transferred by the banker to the payer. 
(Ohan: Court cannot do that - Lim is a bankrupt.)

Sd. ( M. Suffian)

10

No. J6
Notes of 
Arguments 
recorded by 
Gill F.J. 
5th September 
1973

No. 36

NODES RECORDED BY GILL F.J. 

3th September, 1973

Enoik Chung for the appellants. 
Encik Chan Siew Yoon for Respondents.

Chung;

A straightforward appeal on the form of a 
Charge under the National Land Code. Facts set 
out in the affidavits at pages 7 to 11 and pages 
4-3 to 47- Lim Meng See charged his land to 
Malayan Banking Berhad. Charge at page 12. At a 
later date he charged the same land to the 
Respondents for a further loan. That Charge is at 
page 16. After that Lim Meng See subdivided the 
land into separate portions and separate titles 
were issued. He then transferred several of those 
pieces of land to the appellants, with the 
approval of the Bank. All the transfers to the 
appellants were subject to the Charges.

Lim Meng See was adjudicated bankrupt on 
13.3.1965. The Eespondents claimed that as on that 
date there was due on the two charges a sum of
#73,173.79. In the originating summons from which 
this appeal has arisen the Respondents claimed
#116,826.53 as being the amount owing under both

20

30
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these charges as at 15.3.1971. When the order for 
sale was made an order was made for the recovery of
#128,034.49 as on 18.12.1972.

Refer to affidavit of respondents in the Court 
below starting a I" page 43. Read para 5» paras 6, 7^ 
8, 9, 10 and 11.

The whole point of this appeal turns on the 
interpretation of the charges. Both charges are 
identical except for the amounts and rates of 

10 interest. First charge carries 12$ per annum and 
the second charge 9%. The form of charge is the 
Form under the old Johore Land Enactment - form 
prescribed for overdraft accounts.

Refer to charge at page 12. Refer to Judge's 
observations on interpretation of documents at 
page 58. Read charge at page 12. The relevant 
parts relate to the limit of #35,000. i submit 
the meaning is clear. The Judge went wrong in 
placing emphasis on the bracket. The bank must 

20 be vigilant. The Bank must write to ask the 
Chargor to reduce the limit as soon as it is 
reached or sue for foreclosure. Refer to the 
meaning of the word "parenthesis" in Oxford 
English Dictionary. The fact that the words are 
in brackets has no significance. If the words 
"with interest thereon at the rate of 12% per 
annum" were to come after the words "up to the 
limit of #35,000", then I would agree that the 
contention of the Bank would be correct.

30 Forms under the Torrens System are made
simple so as to avoid any difficulty about inter 
pretation. Refer to Encyclopaedia of Forms (4th 
edition) Vol.2 page 833* la an overdraft you do 
not separate principal and interest, because 
interest is capitalised all the time. There is 
only one sum owing.

Chan;

I have tendered written submissions. It is 
said that security is only up to the sum of #65,000. 

40 If that were true, then the bank will be forced to 
recall the loan the moment there is some amount due 
to account of interest as soon as the limit of
#65,000 to account of principal is reached.
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Read recital in the charge at page 12. Hefer 
to Elements of Drafting (4-th edition) by Aitken page 
116. If the words within brackets are removed, the 
limit of #35»000/- is only in respect of principal. 
The word "including" is not used. Refer to 
Encyclopaedia of Forms (4th edition) Vol.2 page 
830, 839 (the words "including interest" were 
used).

I come to the operative part of the charge 
which is very clear. Principal and interest are two 
separate things and the limit is in respect of 
principal but there is no limit in respect of 
interest. If the intention of the parties had been 
to limit up to #35iOOO inclusive of interest, then 
in the operative part after the words "for 
principal" the word "for" before the "interest" 
would not have been used. It would have been 
clearer still if the words were "both for 
principal and for interest".

Ghung (in reply)

9 I personally think that reading the charge, it 
means what it says. If the Court is with me and 
the amount is paid by the appellants, the charges 
should not be discharged but should be transferred 
by the Bank to the payer.

10

20

C.A.V.
S.S. Gill.

No. 37
Notes of 
Arguments 
recorded by 
Ong Hock
Sim F.J.
5th September
1973

No. 37

NOTES RECORDED BY QNG HOCK SIM. F.J. 

P.O. Civ.App. 2/73

Mr. S.T. Chung 
Mr. S.Y. Chan

Mr. Ghunp;;

for Appts. 
for Respts.

30

Question of Interpretation of Johore Land 
Enactment.

Facts set out in Affidavit pp.7-11-
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Charges executed by Lim Meng See pp. 12-15* 

2nd Charge " » » " " pp. 16-19.

Subsequently subdivided the land and sold to 
the 3 appts and himself. Subdivision and sale 
were with approval of the bank and subject to the 
charges. Later, Lim Meng See was adjudicated 
bankrupt on 13th March 1%5. At that date, due to 
the Bank on the 2 Charges #73,173-79X-

Bank claimed on 0/S #116,826-53 as amount 
10 owing under the 2 Charges as on 15th May, 1971-

Order made by Judge was for #128,034-49 as on 
Dec. 18, 1972.

Affidavits of Appts. pp 4-3-4?, At p 44, para 5, 
at p 45-46, paras 8, 9»

Charges identical except for amount.

After 2nd Charge, interest on 1st Charge 
reduced from 12% p.a. to 9«6%P«a.

pp68-70, pp 12-13.

Oxford English Dictionary meaning of 
20 "parenthesis".

Encyclopaedia of Forms & Precedents 4th Edn. 
Vol.11 Banking, p 833.

Mr. Chan:

Tendered written submission earlier.

If intention of parties were to include 
principal and interest up to the limit, it could 
have charged the land up to limit for principal 
and interest.

Mr. Chung;

If Court agrees with me, the Charges to be 
transferred by Bank to any person satisfying the 
claim.

C.A.V. 
H.S.O. 5/9
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A

WRITTEN SUBMISSION BY THE RESPONDENTS 

INTRODUCTION

This is an appeal by the abovenamed Appellants 
to the Federal Court Malaysia from the whole of the 
decision of Mr, Justice Mohd. Azmi given in the 
High Court in Malaya at Kuala Lumpur. The decision 
was made upon an application to the High Court in 
Malaya at Kuala Lumpur "by the present Respondents, 
as chargees, for an Order of Sale of land secured 
by two charges. The issue involved judicial inter 
pretation of the two charge documents as to whether 
the combined limit of #65,000/- refers to the 
principal sum only, in which case the Bank (the 
present Respondents) are entitled to the Order of 
Sale, or, to all sums including interest and so 
forth, in which case the Bank are not entitled to 
the Order of Sale since the said sum of #65,000/- 
had been offered by the Appellants to the Bank and 
was rejected by the Bank. In the result, Mr. 
Justice Mohd. Azmi ruled that the limit figure of 
#65, OOO/- referred only to the principal sum and 
accordingly granted the application for order of 
sale. This Appeal is from that decision. The 
Appellants have raised six grounds of appeal.

B ARGUMENT

1 The First Three Grounds of Appeal

1.1 In my view, the first three grounds of appeal 
may be taken together as they challenge the inter 
pretation given to particular words in the Charge 
document by the Learned Trial Judge. For purpose 
of convenience, I will refer only to the first 
charge in my argument as both the Charge documents 
are practically the same, except as to the amount 
and rate of interest.

1.2 The Appellants contend that the Trial Judge 
erred in law in his interpretation that the words 
"up to the limit of Dollars Thirty Five Thousand 
Only (#35, OOO/-)" appearing in both the recital and 
the substantive part of the Charge applied only to 
the principal sum. This contention is set out in 
the first ground of appeal. His contention is 
based on two grounds which are set out in Grounds 
Nos. 2 and 3 respectively.
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1.3 In the first place, it is said by the
Appellants that the Learned Trial Judge was wrong
in holding that just because the words "with
interest thereon at the rate 12fa per annum" were
placed within brackets in the recital to the
Charge, the intention was that interest was not to
be included within the limitation. It was our
contention before the Learned Trial Judge that the
reference to interest within brackets is significant
in that with the brackets there are two separate 10
things - principal and interest - whereas reading
it without the brackets would give a different
interpretation. The Learned Trial Judge accepted
our argument and ruled that "the fact that these
words are put within brackets is very significant,
because if it is intended that interest should be
included within the limitation clause there seems
to be no necessity for putting those words within
brackets". Please see page 70 of Appeal Record.

1.4. It is reasonable to anticipate that Counsel 20 
for the Appellants will argue that no significance 
should be attacked to the brackets and the placing 
of words within brackets should not be indicative 
of an intention different from a case where there 
are no brackets. In this connection, it will be 
relevant to consider the case of Duke of Devonshire 
y. O 1 Connor (1890) 24 Q.B.D. 468 at page 478 where 
Lord Esher M.R. said:-

"To my mind, however, it is perfectly clear
that in an Act of Parliament there are no 30
such things as brackets any more than there
are such things as stops."

Lord Esher in this case was construing the terms of 
a private Inclosure Act where words existed within 
brackets and he interpreted the words to read as 
though they were without brackets. This decision 
was expressly followed by Lord Reading C.J. in 
Kins v. Speyer, King v. Cassel (1916) 1 K.B. 596 
at page^614 in construing the words within brackets 
in Section 3 of the English Act of Settlement, 40 
when he said:-

"I disregard the brackets for the purpose 
of construing the language„"

1.5 However, in my view, little or no reliance
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can be placed on these cases as laying down a cannon 
of judicial interpretation applicable to present day 
construction of parliamentary legislation or deeds. 
This is because their lordships in enunciating these 
principles were concerned with the interpretation of 
archaic English Statutes viz. the 1789 Inclosure Act 
in the Duke of Devonshire's case and the 1?00 Act of 
Settlement, in the King v> Speyer, King v. Cassell 
case respectively. Accordingly, the principles of 

10 interpretation laid down in those cases in regard 
to the use of brackets and other punctuations may 
no longer be true or applicable. Thus in Sir 
Alison fiussel's Legislative Drafting and Forms 4th 
Edition at page §4 there is the following passage:-

"In Devonshire (Duke of) v. O'Connor (1890) 
24 Q.B.D. 468, Lord Esher M.H. iays down the 
law as follows. 'To my mind it is perfectly 
clear that in an Act of Parliament there are 
no such things as brackets, any more than 

20 there are such things as stops.'

It may be doubted whether this observatioa 
is correct at the present time when Acts are 
necessarily so much more complex; and it is 
submitted that it is not so in a colony, 
where every Act is signed by the Governor in 
a print complete with punctuation and brackets. 
In any case, every one on all ordinary 
occasions construes a section with the aid of 
its stops and brackets, and accordingly the 

30 draftsman should give them great attention."

Please see also Pope Alliance Corporation v« 
Spanish River Mills U929; A.G. 269 at pages 285-84, 
where the Privy Council in construing a provision 
of the Canadian Patent Act placed great emphasis on 
punctuation marks as aids to construction despite 
old rules to the contrary.

1.6 Mr. J.K. Aitken, LL.M. (Melbourne), page 116 
in his book entitled "The Elements of Drafting" 
referred to the usefulness of brackets in a 

40 document. He said:-

"Brackets can be used not only to separate 
some subordinate statement from the run of 
the sentence but also to enclose a long 
adjectival or adverbial clause and so by 
catching the eye at the closing bracket at
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its end help the reader to pick up the 
sentence again.

... Brackets may also "be used as a 
convenient aid in interpolating an 
additional statement ...."

In any event, such cases as Duke of Devonshire and 
y» Speyer, King v. Cassel which were concerned

with the_interpretation of statutes, should have no
application in the instant case which is concerned
with the interpretation of some words in a form 10
even though it is prescribed by statute (See
Schedule P Form (iii) of the Johore Land
Enactment). See also purpose of Forms in
Schedule at page 225 of Craies on Statute Law 7th
Edition.

1.7 We must not really overlook the fact that the
parties to the contract are not lawyers and are
not concerned with the nicety of the rules and
principles of interpretation. They have learned 20
the use of comma, full stop and brackets in
schools and in offices and they can see no reason
why they should not apply their knowledge to the
document they are drawing or which has been drawn
for them. If, in adopting the statutory form,
they had not thought fit to drop the brackets
then they must have attacked significance to them.
It would then be for the judge to ascertain what
that significance was.

1.8 In my humble opinion, therefore, the Learned JO 
Trial Judge was correct in attaching significance 
to the brackets and in inferring therefrom an 
intention to exclude interest from the limitation.

1.9 In the second place, it is said by the
Appellants that the Learned Trial Judge was
again wrong in holding that the word "and" in the
phrase "for principal and for interest at the
rate of 12% per annum with monthly rests ...."
should be read disjunctively so that interest
should be treated as a distinct subject-matter. 4-0
I think the reason given by the Learned Trial
Judge in reading the word "and" disjunctively is
that if it were the intention of the parties that
the word "and" should have a conjunctive meaning
then it would have been easier for the words
"interest at the rate of 12% per annum with



(77)

monthly rests to be put before the words "up
to the limit of Dollars Thirty-five Thousand only". 
It is true that in ordinary usage the word "and" 
has a conjunctive effect, although in law it has 
been recognised that it may be read disjunctively 
to mean "or". But it must be appreciated in the 
present case that the Learned Trial Judge's 
exercise was not so much in detenaing whether "and" 
has the disjunctive or conjunctive meaning but in 

10 ascertaining what was the true intention of the
parties as to the scope of the limit in the Charge 
document.

1.10 It is my humble view, therefore, that the 
Trial Judge had not erred in attaching to the word 
"and" a disjunctive meaning. In any event, whether 
the word "and" should be read disjunctively or 
conjunctively is not important. What is important 
is whether the reason given by the Learned Judge 
is correct.

20 1.11 I think the body of the Charge makes it 
clear beyond doubt that the limit figure is in 
respect of principal only, and that the Charge 
further stands security for interest, commission 
and other usual banker's charges. One can see 
from the body of the Charge that the two things - 
principal and interest - are made very distinct. 
The Chargor "DO KEHEBY CHARGE" the said land:-

.1 Firstly : up to the limit of #35,000/- 
for principal.

30 .2 Secondly : and for interest at the rate
of 12% per annum. (The underline is mine).

The repetition of the word "for" -immediately 
before the word "interest" is significant. If the 
word "for" before the word "interest" is omitted, 
it may be highly arguable that the limit figure 
represents the total amount secured by the Charge 
either in respect of principal interest or otherwise. 
Another way of indicating that the limit figure 
covers both principal and interest is to use the 

4-0 word "both" immediately before the words "for
principal". As it is, there cannot be any doubt 
that the limit figure represents only the 
principal.
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2 The Fourth Ground

2.1 This ground is difficult to follow. The 
charges were in common form for bank charges in 
that they were not designed to stand as security 
for the loan of a fixed sum, but to secure whatever 
balance may from time to time be due to the Bank on 
a running account. One would not, therefore, 
expect them to specify the "principal sum" advanced 
by the Bank. There is, however, nothing to prevent 
the Bank and in fact it is the usual practice of 10 
the Bank as indicated in the Charge to limit the 
principal sum which sum no doubt is determined in 
accordance with the worth of the security. It is, 
therefore, difficult to follow the Appellants 1 
logic that just because there is no specific 
principal sum in the sense of a fixed loan, the 
limit figure must necessarily include both the 
principal sum and interest etc.

3 The Fifth Ground

3.1 The fifth ground of appeal reads as follows:- 20

"The Learned Trial Judge further failed to 
appreciate that the interest stated in the 
Charge is 12$ per annum with monthly rests, 
that is, with compound interest and that 
when such interest is added as a debit item 
in the account such interest lose their 
quality as interest and become capitalised 
by being merged with the principal."

3.2 It will be seen that this is a fresh point of 
law which was not raised in the Court below and, 
consequently, was not dealt with by the Learned 
Trial Judge. It is impossible to see how this 
point can be raised now in view of the authoritative 
pronouncement on the matter by Lord Diplock in the 
Privy Council's case of Hengasamy Pillai v.

30

Comptroller of Income Tax C1970.) 1 MLJ Page 233. 
At page 234- he said:-

"As has been repeatedly stated it is not the 
practice of their Lordships, save in very 
exceptional cases, to allow a fresh point of 
law to be argued without the benefit of the 
judgments in the Court below, even where all 
the facts which may be relevant to the new 
point are before their Lordships and beyond
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dispute. (See United Marketing Company v« 
Kara and the cases there cited;. In the 
present appeal the full circumstances 
relating to the proceedings before the board 
of review which resulted in the assessment 
being reduced, and which must constitute the 
factual foundation for this fresh point of 
law are not in evidence. Even if their 
Lordships thought that the point was right 

10 in law they would not be disposed to allow 
the appeal upon this ground."

It will be seen from the above that in order to 
raise this new point, the Appellants must satisfy 
the Court that there are exceptional circumstances 
and that all the facts which may be relevant to 
the new point are before the Court and beyond 
dispute. In the present case, it is impossible to 
see how the Appellants can satisfy the Court that 
there are here exceptional circumstances. Purther-

20 more, there is no possibility of the Appellants 
showing to the Court that all the facts relevant 
to this new point are before the Court because 
they are not in fact before the Court. For if 
this point had been raised, such facts as the 
manner in which an overdraft account is operated; 
the way the accrued interest is debited in the 
account and such other facts pointing to the 
intention of the parties as to the manner in which 
the accrued interest is to be treated, would have

30 been put before the Court below.

3«3 I think it is important to refer to the case 
of Letohumi & Another y. Asia Insurance Company 
Limited 11972 ) 2 MLJ 1O5« where the Federal Court 
allowed an arguable point not raised in the Court 
below to be raised before it. Ong G.J. said:-

"This is a point not considered in the 
judgment of the trial judge - since it was 
not raised and argued before him - but it 
must, in my opinion, be considered by us in 

40 the interests of justice. An omission at
the trial, by inadvertence or otherwise, to 
canvass an arguable point is not the same 
thing as abandoning it altogether - which 
would have precluded us from reopening and 
reconsidering the matter."
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It is fine if the learned Chief Justice had 
allowed it to be raised in the interests of 
justice. But with the greatest respect I humbly 
submit that it is wrong for him to say that for 
the purpose of raising a fresh point of law in 
appeal^ there is a distinction between omission to 
canvass the point at trial and a deliberate 
abandonment of a point raised. It must be borne 
in mind that the reason for not allowing a fresh 
point to be raised is because the Appeal Court has 10 
not had the benefit of the judgments in the Court 
below. The Appeal Court is deprived of that benefit 
whether the point was raised in the Court below but 
was abandoned or it was not raised at all. Further 
more, Rengasamy's case was a case where the fresh 
point was not raised at all and not a point raised 
but abandoned. Support for this is found in the 
following passage in the judgment of Lord Diplock 
at page 234:-

"Before their Lordships the appellant sought 20 
to rely upon a different ground of invalidity 
which was never argued in either of the 
courts below and is not even adverted to in 
the appellant's case. Furthermore, it is a 
technical point devoid of any substantial 
merit."

3.4 If the preliminary objection is overruled, it 
becomes necessary to deal with the merit of this 
ground of appeal. This ground is really based on a 
passage in Halsbury's Laws of England 3rd Edition 30 
Vol. 2 at page 229:-

"It is the practice of bankers to debit the 
accrued interest to the borrower's current 
account at regular periods, where the current 
account is overdrawn or becomes overdrawn as 
the result of the debit the effects is to add 
the interest to the principal, in which case 
it loses its quality of interest and becomes 
capital."

The case of Commissioner of Inland Revenue v» 40 
Holder (1931) 2 K.B. 81 is cited as authority for 
that proposition. The Lord Justices in the Court 
of Appeal in coming to the decision were much 
Influenced by the case of Reddie v. Williamson 
1 MacPh. 228. As Reddie f s case is referred to in 
reasonable details in Holder's case, it is
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sufficient to deal with. Holder's case to see whether 
that statement as quoted above has any application 
in the instant case.

3.5 The "brief facts of the case are found in the 
head-notes. It was held in that case that the 
interest due each half-year which, upon the failure 
of the company to pay it, was, according to the 
regular practice of bankers, added to the capital 
sum advanced, was thereby capitalised and could 

10 not thereafter be treated as interest.

3.8 It is then clear that if the accrued interest 
was treated as capital it was because of the 
banking practice which prevailed in England in 
those days. This practice was thought to be 
necessary in order for the bank or for any 
mortgagee to charge compound interest without 
offending the usury laws. This is clear from the 
following passage in the judgment of Romer L.J. at 
page 98*-

20 "As to the first of these two contentions, 
it is to be observed that the relations 
between the company and the bank were 
regulated not by any special agreement, but 
by the ordinary usage prevailing between 
bankers and their customers as to the method 
of keeping accounts. In accordance with this 
usage the balance of principal and interest 
was struck at the end of each half-year and 
the aggregate sum was introduced as the first

30 item in the subsequent half-yearly account 
and interest calculated upon it. It was in 
fact the very method of keeping accounts that 
was considered by Manners L.O. in the case 
of Lord Glancarty v. Latouche, except that 
there the balances were struck yearly and 
not half-yearly. The result of this method 
of keeping accounts is, of course, to 
charge the customer with compound interest, 
and the question that had to be considered

4-0 in Lord Clancarty v. Latouche was as to the 
legality of such a charge. Now it has been 
laid down by Lord Eldon in the case of Ex- 
parte Bevan that a contract to allow the 
charging of compound interest was bad. That 
was because such a contract was usurious. 
'It is clear,' said Lord Eldon 'You cannot 
a priori agree to let a man have money for
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twelve months, settling the balance at the 
end of six months; and that the interest 
shall carry interest for the subsequent six 
months; that is, you cannot contract for 
more than 5$» agreeing to forbear for six 
months. But, if you agree to settle accounts 
at the end of six months, that not being part 
of the prior contract, and then stipulate, 
that you will forbear for six months upon 
those terms, that is legal 1 ."

Something to the same effect was said by Lord 
Hanworth M.R. at page

"The plan of capitalising interest at the 
end of each half-year was adopted by bankers 
in order to enable them in effect to secure 
what is usually termed compound interest, 
which could not have otherwise been claimed 
by reason of the usury laws ...."

3.7 In Holder's case, there was no mortgage deed 
and the bank relied on the regular practice of 
bankers to charge interest. It is difficult to see 
how this practice will apply in this case particu 
larly there is here a Charge document regulating 
the charging of interest. In the circumstances, 
therefore, it is impossible to say that Holder's 
case or the statement in Halsbury's Laws of England 
as quoted above will apply.

3.8 indeed, it was admitted in the Holder's case 
that where there was a mortgage deed setting out 
all the terms including that of charging interest, 
the regular practice of the bankers in treating the 
interest as capitalised would not apply. The 
question, therefore, of w&ather the interest in 
those cases is capitalised or not would depend on a 
construction of the mortgage deed. This is what 
Lord Hanworth M.R. said in the Holder's case (at 
page 95) J-

"There are some cases in which it has been 
held that half-yearly or yearly rests had 
not made the interest so dealt with capital 
for all purposes: see In re Craven's Mortgage 
and In re Morris.

10

20

30

In the first of these Warrington J. followed 
Bebb v. Bunny, and held that the interest
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paid on a mortgage fell within Section 10 of 
the Income Tax Act 1855- He expressly decided, 
upon the terms of the deed before him, that 
there was nothing in it to capitalise the 
interest, or to change its character or make 
it something which it was not "before.

In re Morris was also decided upon the terms 
of the mortgage deed under which the expec 
tancies of the mortgagors were conveyed to an

10 insurance society subject to redemption on
payment to the society of a sum of £40,000 at 
a time contemplated, with compound interest 
thereon at the rate of *\%% with annual rests. 
Craven's case was followed, and it was held 
that the compound interest had not been 
capitalised. Lord Sterndale expressly 
decided the case upon the terms used in the 
mortgage, which in his opinion were not 
sufficient to connote capitalisation.

20 Warrington L.J. declined to deal with 
anything except the document which was 
before the Court, and Younger L.J. thought 
$he operation whereby the compound interest 
was calculated, although it produced a result 
not in substance distinguishable from a 
capitalisation of interest, was not, and was 
not intended to be, capitalisation.

We are here considering not the terms of a 
particular deed entered into between the

30 parties, but a practice which has been
adopted by bankers for over a century, and 
which had certain qualities attributed to it. 
It prevailed between Blumfield Ltd. and 
their bankers for nearly seven years, and I 
think that upon the true inference from the 
facts, and under direction of the cases 
rightly understood, it must be held that the 
interest down to November 1926 had been 
capitalised with the approval of the

4-0 principal debtors."

3.9 There is here, just as there is in the case 
of In re Craven's Mortgage (1907) 2 Ch. 448 or 
Re Morris (.1922.) 1 Gh. 126, a charge document and, 
therefore these two cases ought to be more in line 
with our present case. In re Morris, Lord Sterndale 
M.R. dispelled the fallacy which was then prevailing 
that just because the accrued interest was being
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added from time to time to the capital as a matter 
of book-keeping, it must be treated as having been 
capitalised for all purposes. The following 
passage in his judgment at pages 131 > 132 and 133 
is most relevant :-

"In my opinion the words "compound interest" 
are not so comprehensive, and do not mean so 
much as the appellants contend. The agree 
ment that the mortgagors make - and I am 
satisfied that it would probably be the only 
one that they ever thought they were making - 
is that if they do not pay their interest as 
it should be paid, after the death of the 
lunatic, at its due date, then they will have 
to pay interest upon that interest as well as 
interest upon the capital which is unpaid. 
The way in which that is generally done in 
keeping accounts is that at the end of the 
first and every succeeding year the interest 
for the year which is unpaid is added to the 
capital; at the end of the second year the 
interest for that year, if it is unpaid, 
together with interest on the first year's 
unpaid interest, is added to the sum made up 
of the capital and the first year's interest; 
and upon those aggregate sums interest is 
calculated for the following year, and so on. 
That is the way in which, in practice, the 
matter is dealt with. The process would be 
more complicated but would, as it seems to me, 
effect the same result, if the interest were 
not added to the capital, but two accounts 
were kept, one charging interest upon capital 
year by year, and the other charging interest 
upon the sums of overdue interest which are 
not paid from year to year. That however is 
not the way in which it is done in practice. 
It would be a cumbrous and unbusinesslike way 
of doing it. The way in which it is done as 
a matter of business is by adding the 
interest year by year - namely, the interest 
for the first year to the capital sum, the 
interest for the second year to the capifeal 
sum, plus the first year's interest. This is 
commonly and conveniently spoken of as 
capitalising the interest. It is capitalising 
the interest in a sense, and in the sense in 
which Mr. Beaumont put the matter to us. He 
said that the interest should be treated as

10

20

30
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capital for the purpose of bearing interest; 
and in the sense that it becomes a thing which 
bears interest itself, which interest, as a 
rule, does not, it may be said to be capital 
ised - that is to say, it may be said to be 
put in the same position as capital in the 
sense that it is regarded as a thing which 
bears interest. But it seems to me that it 
is going a very long way beyond that to say

10 that it is made capital for all purposes, and 
that when it is paid, at the expiration of 
three, four, five or ten years, it is all 
paid, with the exception of the last year, 
as capital. I do not think that the words 
"compound interest with yearly rests" at all 
necessarily show, or indeed do show, that the 
mortgagors intended that any unpaid interest 
should become capital for all purposes, the 
result no doubt, if it were so, being that

20 they would pay more than they would if it
were to be considered as interest, because if 
they had paid their interest at the end of 
the first year they would have paid it less 
tax. That is admitted. If it is to become 
capital for all purposes, then they have to 
pay that as part of the capital, without any 
deduction of tax at all. I do not believe 
that such a matter was ever in contemplation, 
and in my opinion that is not the meaning of

30 an agreement simply to pay compound interest. 
I think that the word "capitalisation" used 
in many of the books quoted is a convenient 
word, but for the purposes for which it has 
been used in the argument before us it is a 
fallacious word, because it is taken as 
referring to capitalisation for all purposes, 
income tax and otherwise. I do not think 
that is the meaning of the word. In my 
opinion - not to beg the question - when

40 these sums of interest come to be paid at the 
end of the time when payment is made, although 
interest has been charged upon them, and 
although, as a matter of book-keeping, they 
have from time to time been added to capital, 
they do not cease to be interest of money - 
that is to say, they are overdue interest 
upon which interest has been paid."

As I see it, our present case is no different from 
Re Morris in all the material aspects except that
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In the in Re Morris the interest is charged on yearly
Federal Court rests whereas it is on a monthly rest in the
of Malaysia present case.

No.Ja 3.0 It may be argued that Re Morris is not
Written concerned with banking loans, but I can see no
Submission difference between banking loan and non-banking
•fa. ££._ loan so far as the keeping of account is concerned.
Resoondents After all, in both cases, interest is added to
(ADoeliants tlle GaPiifcal for purpose of charging interest for
in Privv tlle followinS month or for the following year. 10
Council That there is no such difference is made clear by
Ann««-n Lord Porter in the case of Inland Revenue
.appear; Commissioners v. Oswald (194-5J A.C. page 360 at
8th August 379:-
1973
(continued) "Had the sum in question in the present case

been bank interest on a loan the question 
whether the interest there had been paid by 
adding it to the capital sum borrowed would 
have been determined by your Lordships' 
decision in Paton v. Inland Revenue 20 
Commissioners. At an earlier date, in 
Inland Revenue Commissioners v. Holder, the 
Court of Appeal had decided that the 
capitalisation of bank interest ought 
properly to be regarded as a fresh borrowing 
of interest by the borrower from the bank 
followed by the application of the sum so 
notionally borrowed in payment of the 
interest due, with the result that there 
was a payment at the moment of capitalisation. 30 
In Paton's case your Lordships held that 
this was not so and that the debiting of 
interest in the account did not constitute, 
as between the borrower and the bank, a 
payment of interest .... My Lords, I do 
not find myself able to distinguish in 
principle between that case and the one the 
House is now considering. In each case 
there is a debt and in each case there is a 
contract under which, in default of payment, 
a so-called capitalisation of interest takes 
place. It is true that in the one case the 
contract is constituted by the custom of 
bankers and in the other by a deed of 
mortgage, but the substance, though not the 
machinery, is the same. Capitalisation 
means no more than that interest, which 
continues to be interest, shall be treated
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30

together with the capital sum due as itself 
interest-bearing but does not alter its 
quality as interest."

3-11 As I have already pointed out that Holder's 
case will have no application in the present case 
and the present case is more in line with He Morris 
and Re Craven's Mortgage. In the circumstances, 
what Stemdale M.R. has said above should decide 
the issue before us. Indeed, on a reading of the 
Charge document, there is really nothing, either 
expressly or impliedly, to suggest capitalisation 
of the interest or the change of the character of 
interest to something which it was not before. 
The principal and interest are clearly treated as 
two very distinct matters. In fact, adequate 
light has been thrown on the meaning of the word 
principal by what had preceded it in the body of 
the Charge and this meaning does not include 
accrued interest. There is no intention whatso- 
ever of capitalising the accrued interest. All 
that is said is that interest is charged at the 
rate of 12# per annum on monthly rests and this, 
in practice is done by adding the accrued interest 
at the end of the month, if it is not paid, to 
the principal purely for purpose of calculating 
interest for the following month. And, as 
described by Lord Sterndale M.R. in Re Morris, 
it is a matter of book-keeping. The capitalisation 
here, if one wishes to choose that word, is, to 
use the words of Lord Porter in Inland Revenue 
Commissioners v. Oswald (supra) "No more than 
that interest, which continues to be interest, 
shall be treated together with the capital sum 
due as itself interest-bearing but does not alter 
its quality as interest". Indeed, with this 
observation of Lord Porter, I humbly submit that 
the proposition of law as quoted above from 
Halsbury's Laws of England for which Holder's case 
(C.A.) is said to be authority is no longer valid.

3«12 There is another point which it is 
important to mention here. In Holder's case, the 
Court had given a further reason why the amount of 
accrued interest ought to be treated as capital. 
They held that the accrued interest ought properly 
to be regarded as having been paid by a fresh 
borrowing of that amount by the borrower from the 
bank. In other words, it was a notional payment 
of the interest due with a notional fresh borrowing
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In the of that amount of interest from the bank. This is
Federal Court what Romer L.J. said when he referred to the case
of Malaysia of Reddie v. Villiamson (page 100):-

No.38 "In giving judgment, Lord Inglis, after 
Written stating how the account had been kept, said 
Submission this: "Where an account is kept in this way 
0;f ^Q the interest thus accumulated with principal 
Respondents at the end of each year not only becomes 
f Armoii n-n-ha principal, but never thereafter ceases to 
inPrivv be dealt with as Principal.' Then, after 10 
Council pointing out that the bank could have 
Appeal) demanded from the guarantors at the end of

* each year interest upon advances made up to 
8th August £400, he said that if the bank, instead of 
1973 demanding that interest, chose to accumulate 
(continued) it with the capital, they were dealing with

the account ? so far as the guarantors were 
concerned, in precisely the same way as if 
the customer had given the bank a cheque upon 
the account for the amount in question with 20 
which the bank extinguished the interest and 
then placed the amount of the cheque to the 
debit of the account as an ordinary draft. 
Lord Cowan in his judgment said: 'The true 
view is, that the periodical interest at the 
end of each year is a debt to be then paid, 
and which must be held to have been paid 
when placed to the debit of the account as 
an additional advance by the bank.' With 
these observations I desire to express my 30 
respectful concurrence."

In the case of Paton v. Inland Revenue Commissioners 
(1938) A.C. 341 it was held that this was not so 
and that the debiting of interest in the account 
did not constitute, as between the borrower and 
the bank, a payment of interest. The myth of 
notional payment was exploded by Lord MacMillan 
in that case when he said at page 356:-

"In my opinion this means that the taxpayer 
must really, and not merely notionally, 
have paid the interest; there must be 
payment such as to discharge the debt; the 
payment must be a fact not a fiction."

3.13 1 humbly submit that there is no merit in 
this ground of appeal.
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4 Sixth Ground In the
	Federal Court

4.1 It is alleged in this ground that the Learned of Malaysia
Trial Judge erred in following the opinion of —-
Cotton L.J. given in his judgment in White_y. City No. 58
of London Brewery Company (1889) 42 Ch.i). 237 when written
the facts in that; case are quite different from Submission
those of the present case. of the

4.2 It must be pointed out that the Learned Trial 
Judge has noted the difference (see page 70 of n

10 Appeal Eecord) and if he has cited with approval Council 
the opinion of Cotton L.J. it must be because there Anneal) 
is a similarity between the two cases in some Ajjpeaxy 
material aspects. Indeed, both the cases are 8th August 
concerned with mortgage or charge of property as 1973 
security for repayment of moneys advanced. In (continued) 
both cases interest is chargeable. In both cases 
there is a limit figure. In both the cases the 
issue before the Court is whether this limit figure 
represents the principal sum and that the mortgage

20 or charge further stands security for interest and 
other charges.

4.3 It will therefore be seen that there is a 
similarity in all material aspects between the two 
cases. The Learned Trial Judge is fully justified 
in following the opinion of Cotton L.J. As a 
matter of fact, no two cases ever have completely 
identical facts. The ratio decidendi is derived 
from all the material facts before the Court and 
not from all the facts, material or immaterial. 

30 See Rupert Cross on Precedent in English Law 
pages 59-60.

4.4 Even if the Judge was wrong in following the 
opinion of Cotton L.J. it should not affect his 
decision of the whole case which was arrived at by 
a process of interpretation of the charge document 
and was quite independent of the authority of 
White's case.

Dated the 6th (sic) day of August, 1973.

Chan Siew Yoon 
40 Shook Lin & Bok.
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In the No. 59
Federal Court
of Malaysia JUDGMENT OF SUFgLAN, AG.G-J.

No. 59 The facts and the arguments in this appeal 
Judement of have been well stated in the previous judgments 
Suffian C J an(i 'tliere ^s no need for me *° repeat them. 

20th November with_ respect x agree ^h ̂  brother Ong that
the limit applies both to principal and interest, 
not to principal only and that this appeal is 
allowed.

In my view the words "up to the limit of 10
#55,000" in the recital of the first charge clearly 
govern both principal and interest. They would 
have governed only principal (not interest) if the 
recital had read:

" I, Lim Meng See ... desiring to render 
the said land available for the purpose of 
securing to and for the benefit of Malayan 
Banking Ltd. . . . the repayment on demand of 
all sums advanced to me by the Bank in manner 
hereinafter appearing up to the limit of 20 
#55,000 (with interest thereon").

In my view the words "up to the limit of
#55*000" in the operative part of that charge also 
govern both principal and interest, not principal 
only. They would have governed only principal 
(not interest) if the operative part had read:

" I do hereby charge the said land for
the benefit of the Bank with the repayment
on demand of the balance which on the
account between me and the Bank shall for 50
the time being be owing, etc. , for principal
up to the limit of #55 » 000 and for interest,
etc, commission and other usual banker's
charges".

In the event there shall be an order as 
follows:

1. This appeal is allowed with costs here and 
in the court below.

2. The learned trial judge's order is hereby
set aside and instead there shall be an order 4-0
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as proposed by my "brother Ong.

Appellants' deposit to be returned to them.

Judgment delivered in Kuala Lumpur 
on 20th November, 1973.

(M. Suffian) 
CHIEF JUSTICE, MALAYA.

Separate (judgment by H.-S. Ong, F. J., and 
dissenting judgment by Gill, F.J.

10 1. Arguments in Kuala Lumpur on 5th September, 
1973-

2. Counsel:

Mr. Chung Shiu Tett of Messrs. Chung 8s 
Huang, Kuala Lumpur, for appellants.

Mr. Chan Siew Yoon of Messrs. Shook, Lin 
& Bok, Kuala Lumpur, for respondents.

3. Authorities cited:

(1) The Elements of Drafting by Aitken, 4th 
edition, p.116.

20 (2) Encyclopaedia of Forms and Precedents, 4th
edition, vol. 2, p.830, para. 1; p.833 
and p.839» bottom para, to p.840.

In the
Federal Court 
of Malaysia

No. 39
Judgment of 
Suffian C.J. 
20th November
1973 
(continued)



(92)

In the No. 40
Federal Court
of Malaysia JUDGMENT OF GILL F.J.

No.40 On 2nd May 1962 one Lim Meng See executed a
Tudo-moTit- n-p charge over his land held under Grant for Land No.
ouagmenj 01 ^2 ^ Lot -^9 in the Mukim of Labis in the
20th November District of Segamat, Johore in favour of the 
190* respondents, the Malayan Banking Berhad, as security

for the repayment of all sums advanced to him by 
the respondents up to the limit of #35,000 bearing 
interest at 12 per cent per annum with monthly 10 
rests. On llth June 1963 he executed a second 
charge over the same land as security for the 
repayment of all sums advanced to him by the 
respondents up to the limit of $30 ,000 bearing 
interest thereon at 9»6 per cent per annum with 
monthly rests.

The two Charges, which were duly registered, 
were in identical terms except for the difference 
in the amount to be advanced on each charge and 
the rate of interest. The relevant parts of the 20 
recital and the operative clause of the first 
charge are as follows:

" I Lim Meng See ... desiring to render
the said land available for the purpose of
securing to and for the benefit of Malayan
Banking Limited ... the repayment on demand
of all sums advanced to me by the Bank in
manner hereinafter appearing (with interest
thereon at the rate of 12 per cent per annum)
up to the limit of Dollars Thirty five 30
thousand only (#35,000/-)

DO HEKEBY CHAHGE the said land for the 
benefit of the Bank with the repayment on 
demand of the balance which on the account 
between me and the Bank shall for the time 
being be owing in respect of cheques, bills, 
notes or drafts drawn, accepted or endorsed 
by me either alone or jointly with another 
or others ... up to the limit of Dollars 
Thirty five thousand only (#35,000/-) for 40 
principal and interest at the rate of 12 per 
cent per annum with monthly rests, commission 
and other usual bankers' charges ..."

On or about 1st December 1963 the land in
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question was sub-divided and separate titles were 
issued in respect of each of the sub-divided lots. 
On or about 6th December 1963 Lim Meng See trans 
ferred, subject to the two charges, all but one of 
the sub-divided lots either in whole or in part to 
the three appellants, so that by the terms of the 
two charges the appellants together with Lim Meng 
See became liable to repay on demand the balance 
sum which on the overdraft account of Lim Meng See 

10 became due and owing to the respondents.

Lim Meng See was adjudicated bankrupt on 13th 
March 1965 when his overdraft account with the 
bank showed a balance of #73*173-79 with further 
interest at the agreed rates.

By letters dated 8th June 1971 the respondents 
through their solicitors demanded of Lim Meng See 
and the appellants payment within seven days of 
the sum of #116,826.53 being the outstanding 
balance as on May 15th 1971 on the overdraft

20 account of Lim Meng See with the bank inclusive 
of interest. Lim Meng See as well as the 
appellants failed or neglected to pay the afore 
said sum of #116,826.53 together with the interest 
accruing thereon, thereby committing a breach of 
the terms and conditions of the two charges. This 
breach having continued for more than one month, 
the bank through their solicitors caused to be 
served on the chargers on 28th August 1971 a 
statutory notice of demand in Form 16D as prescribed

30 under Section 254 of the National Land Code. The 
chargers failed or neglected to comply with this 
notice.

On 19th January 1972 the respondents took out 
an originating summons in the High Court at Kuala 
Lumpur for an order under section 256 of the National 
Land Code that the lands, the subject matter of the 
two charges, be sold by public auction to satisfy 
the sum of $116,826.53 alleged to be due to the 
applicants as on 15th May 1971 together with 

40 further interest thereon to date of payment or 
realisation.

In due course, the originating summons came up 
for hearing before Mohd. Azmi J. The first 
respondent or the Official Assignee on his behalf 
had taken no steps to oppose the application for 
sale. The appellants objected to the application
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principally on the ground that the lands had been 
charged to the respondents for the purpose of 
securing only the principal amounts advanced by 
the respondents to Lim Meng See up to the limit of
#65,000 so that the amount due in excess of that 
sum of #65,000 was not a secured debt which could 
be recovered by foreclosure proceedings under 
section 256 of the National Land Code.

It is common ground that the appellants have 
been willing since October 196? to pay the said 10 
sum of #65,000, but the respondents refused to 
accept the offer contending that the two charges 
were meant to secure not only the repayment of 
the principal sums advanced up to the limit of
#65,000 but also the payment of interest on those 
principal sums at the agreed rates.

As stated by the learned judge in his grounds 
of judgment, the determination of the dispute 
before M™ called for an interpretation of the 
two charges in respect of which the order for sale 20 
was applied. As both charges were in identical 
terms except for the amount and the rate of 
interest, he considered the terms of the first 
charge for the determination of the case before 
him.

In interpreting the relevant provisions of 
the charge the learned judge relied on the 
following passage in Kalsbury's Laws of England, 
Volume ii, Third Edition paragraph 632:

"The words of a written instrument must in 30 
general be taken in their ordinary sense 
notwithstanding the fact that such a 
construction may appear not to carry out 
the view which it may be supposed the 
parties intended to carry out; but if the 
provisions and expressions are contradictory, 
and there are grounds, appearing on the 
face of the instrument, affording proof 
of the real intention of the parties, that 
intention will prevail against the obvious 40 
and ordinary meaning of the words; w^ere 
the literal construction would lead to an 
absurd result, and the words used are capable 
of being interpreted so as to avoid this 
result, the literal construction will be 
abandoned. So too, considerations of
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inconvenience may be admitted when the 
construction of the document is ambiguous. 

If, however, the intention is clearly and •unequi 
vocally expressed, then, however capricious 
it may be, the court is bound by it, unless 
it is plainly controlled by other parts of 
the instrument.

The rule is that in construing all written 
instruments the grammatical and ordinary 
sense of the words is to be adhered to, 
unless that would lead to some absurdity, or 
some repugnance or inconsistency with the 
rest of the instrument, in which case the 
grammatical and ordinary sense of the words 
may be modified, so as to avoid that absurdity 
and inconsistency, but no farther. The 
instrument must be construed according to 
its literal import, unless there is something 
in the subject or context which shows that 
this cannot be the meaning of the words."

Applying the above rule to the facts of the 
present case the learned judge reached a conclusion 
which is set out in his grounds of judgment in the 
following terms :-

" In the present case, giving the words 
in the recital and the operative part of the 
instruments their ordinary sense, it is 
clearly the intention of the parties that the 
limit of #35,000/- is intended to apply only 
to principal. In my view, the word "and" , 
which I have underlined in the operative 
part of the document, should be read dis 
junctively, so that interest should be 
treated as a distinct subject-matter. If the 
words "interest at the rate of 12 per cent 
per annum with monthly rests, commission and 
other usual bankers' charges" were intended 
to come within the ambit of the limitation, 
then those words should have appeared before 
the words "up to limit of Dollars Thirty five 
thousand only". It is my considered opinion 
that this interpretation is supported by the 
fact that the words "with interest thereon at 
the rate of 12 per cent per annum" are placed 
within brackets in the recital. The fact that 
these words are put within brackets is very 
significant, because if it is intended that
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interest should be included within the 
limitation clause there seems to be no 
necessity for putting those words within 
brackets. In any event, the words which 
appear in the operative part of the instrument 
should carry more weight than those appearing 
in the recital.".

He further relied on a passage from a judgment of 
Cotton L.J. in the case of White v. City of London 
Brewery Company (1) which was cited to him ̂ By

That passage as set 
reads as follows:-

?ry
361

10
counsel for the applicants, 
out in Ms grounds of judgment

"In my opinion the proviso limiting the 
amount to be recovered does not apply to the 
moneys which the mortgagees can claim for 
their reimbursement, but simply to the 
principal moneys due on the mortgage, which 
are to be paid out of the sale moneys after 
the sums directed to be reimbujsed have been 
paid, and does not prevent payment beyond 
the £900 either for interest or in respect 
of anything which is directed to be 
reimbursed. " .

20

In the result, the learned judge held that the 
limits of #35,000 and #30,000 under the two charges 
were only applicable to the principal sums and that 
the applicants were entitled also to recover the 
amount due in excess of that sum in respect of 
interest, commissions, bankers' charges, etc., by 
foreclosure proceedings under section 256 of the 
National Land Code. Accordingly, he made an order 
for the sale of the lands to satisfy the sum of 
#128, 934.4-9, being the amount due to the appli 
cants as on 18th December 1972, and further 
interest on the decretal sum at the rate of 6 per 
cent per annum from 19th December 1972 to the 
date of payment or realisation. It is from that 
decision of the learned judge that an appeal has 
been brought to this Court.

The main ground of appeal against the learned 
judge's decision is that he erred in law in his 
interpretation that the words "up to the limit of 
Dollars Thirty Five Thousand Only (#35,000/-) n 
appearing in both the recital and the substantive 
part of the charge applied only to the principal 
sum. In support of that main ground is the second
(1) (1889) 42 Ch. 237, 248.
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ground that the learned trial judge erred in 
holding that because the words "with interest 
thereon at the rate of 12% per annum11 are placed 
within "brackets in the recital to the charge, the 
intention was that interest was not to be included 
within the limitation. Also in support of the same 
ground is the third ground that the learned trial 
judge further erred in holding that the word "and" 
in the phrase "for principal and for interest at 

10 the rate of 12% per annum with monthly rests ..." 
should be read disjunctively, so that interest 
should be treated as a distinct subject-matter.

It would seem clear that the answer to this 
appeal turns purely on the construction of the two 
charges which are identical except for the amounts 
and the rates of interest. It is contended for the 
appellants that the learned judge went wrong in 
placing an emphasis on the brackets. The words 
within the brackets are clearly used by way of

20 parenthesis. The word "parenthesis" is defined in 
the Shorter Oxford English Dictionary to mean "an 
explanatory or qualifying word, clause, or sentence 
inserted into a passage with which it has not 
necessarily any grammatical connexion, and usually 
marked off from it by round or square brackets, 
dashes, or commas.". It is submitted that the 
fact that the words are in brackets has no signifi 
cance. With that submission I entirely agree but 
only to the extent that those words are not

JO grammatically essential to the passage into which 
they have been inserted, and especially when they 
appear only in the recital to the charge. Now, a 
recital is a part of a document stating facts. 
The facts stated in the recital to the first charge 
are that the chargor is desirous of making avail 
able his land as security for obtaining from the 
chargee advances up to #35»000/- and that such 
advances are to bear interest at the rate of 12 per 
cent per annum. It is to be observed that the

4-0 words "with interest thereon at the rate of 12 per 
cent per annum" within the brackets are explanatory 
or qualifying words and that they do not necessarily 
have any grammatical connection with the passage 
into which they are inserted.

What governs the charge is its operative part. 
The operative part of the charge, to my mind, makes 
it quite clear that the land in question stands 
charged with the repayment on demand of the out-
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standing "balance at any particular time of the 
charger's account with the bank up to the limit of 
&35<QOO/- for PPJEciPa1 ad for interest at the
specif ied rate with monthly rests, commission and 
other usual bankers' charges. It is to be 
observed that the words "up to the limit of" 
qualify only the amounts advanced whether in 
respect of cheques, bills, notes or drafts drawn, 
accepted or endorsed by the chargor. The amounts 
which became due and payable from time to time on 
account of interest, commission, or other usual 
bankers' charges cannot be said to be the amounts 
advanced by the bank. Even the recital speaks of 
the repayment on demand "of all sums advanced to 
me". If the words within the brackets are not 
grammatically essential for the passage into which 
they have been inserted in parenthesis, the words 
"up to the limit of" in the recital itself would 
appear to relate only to the sums advanced to the 
chargor.

Assuming that I am wrong in thus construing 
the recital, there is a clear inconsistency 
between the recital and the operative part. The 
question therefore is, how is one to interpret the 
charge as a whole in the face of that inconsistency? 
In my judgment, the answer is that the operative 
part of the charge must prevail over the recital. 
I do not think any authority is required for the 
proposition that it is the operative part which 
must govern the terms and conditions of the charge 
when there is nothing ambiguous about it. If there 
is any ambiguity at all, it is in the recital. I 
am therefore of the opinion that the learned trial 
judge was quite right when he said that the words 
which appear in the operative part of the instru 
ment should carry more weight than those appearing 
in the recital.

As regards the appellants' conten tion that 
the learned judge was wrong in holding that the 
word "and" in the operative clause of each of the 
charges should be read disjunctively, I do not 
think it makes any difference whether the word 
"and" is said to have been used disjunctively or 
conjunctively. The question is, what is the effect 
of the use of that word? The learned trial judge 
has answered that question himself by adding at the 
end of the sentence complained of the words "so 
that interest should be treated as a distinct

10

20

JO
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subject-matter". He then goes on to elaborate that In the
if the words "interest at the rate of 12 per cent Federal Court
per annum with monthly rests, commission and other of Malaysia
usual bankers 1 charges" were intended to come
within the ambit of the limitation, then those
words should have appeared before the words "up to
limit of Dollars Thirty five thousand only".

Another point taken on behalf of the appellants November
is that the learned judge failed to appreciate that 

10 there is no specific sum stated in the charge, so
that the limit of Dollars Thirty five thousand
should be treated as being inclusive of the
principal sum, interest, commission and other usual
bankers' charges. I do not think there is any
merit in this point. The charge clearly was not
in respect of a loan for a fixed sum but for over
draft facilities to the extent of $35»000/-, and
it was in the statutory form. The fact that no
specific principal sum is mentioned in the charge 

20 in the sense of a fixed loan does not by itself
mean that the extent of the limit must necessarily
include both the principal sums advanced and
interest, etc.

A further ground of appeal is that the learned 
trial judge failed to appreciate that the interest 
stated in the charge is 12 per cent per annum with 
monthly rests, that is, with compound interest, and 
that when such interest is added as a debit item in 
the account it loses its quality as interest and

30 becomes capitalised by being merged with the
principal. This is a point of law which was not 
raised in the court below and consequently was not 
dealt with by the learned trial judge. Counsel for 
the respondents, relying on the authority of what 
was stated by the Privy Council in the case of 
RenKasamy Pillay v. Comptroller of Income Tax 
submitted that the appellants were not entitled to 
raise it. The rule is that in order to raise this 
new point, the appellants must satisfy the Court

40 that there are exceptional circumstances and that 
all the facts which may be relevant to the new 
point are before the Court and beyond dispute. 
There may be no special circumstances to justify 
the raising of this new point, but the facts 
relevant to it are before the Court and they are 
not in dispute. The charge itself speaks of

(2) (1970) 1 M.I.J. 233
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interests with monthly rests. I am therefore of 
the opinion that the preliminary objection to this 
ground must be overruled, especially when I 
consider this ground also to be without any merit.

As stated by Lord Porter in Inland Revenue 
Commissioner v. OswaldC 3) , "capitalisation means 
no more than that interest, which continue to be 
interest, shall be treated together with the capital 
sum due as itself interest-bearing but does not 
alter its quality as interest". There is no 10 
suggestion whatsoever in this case that it is not 
possible to separate the amounts advanced under the 
charges and the amounts which have become due by 
way of interest, commission, and other usual 
bankers' charges. It is submitted on behalf of the 
appellants that in the case of an overdraft you do 
not separate principal and interest, because 
interest is capitalised all the time, so that there 
is only one sum owing. I do not think this sub 
mission can in any way alter the answer to this 20 
appeal. Of course, there is only one sum owing 
but there is no difficulty about separating the 
amount due on the principal sums advanced from 
what has become due by way of interest, etc.

The last ground of appeal is that the learned 
judge erred in folbwing the opinion of Cotton L.J. 
given in his judgment in White v. C±ty of London 
Brewery GompanyC -0 when the facts in that case are 
quite different from those of the present case. 
It is true that the facts in that case were some- 30 
what different from the facts here, but the learned 
trial judge was aware of that difference. He cited 
with approval the opinion of Cotton L.J. because of 
the obvious similarity in the principle involved in 
the two cases. I do not think, therefore, that the 
learned judge was wrong in following the opinion of 
Cotton L.J. Even if he was wrong in doing so, he 
was right in the construction which he put on the 
charge documents.

For the reasons which I have stated I would 40 
dismiss this appeal with costs.

S.S. Gill
(S.S. GILL)

JUDGE,
COURT

(3) (1945) A.C. 360, 379
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No.

JUDGMENT OP ONG HOCK SIM, F.J.

10 The Appellants and one Lim Meng See (who did 
not enter appearance) were respondents in an 
Originating Summons issued at the instance of the 
Malayan Banking Berhad for an order of sale by 
public auction under section 256 of the National 
Land Code of the land held under Grant No. 7072 
for Lot No. 1599 in the Mukim of Labis in the 
District of Segamat, State of Johore. The said 
Lim Meng See had executed two charges in accordance 
with the Johore Land Enactment on May 4, 1962 and

20 June 11, 1963 duly registered on August 13, 1962 
and June 19, 1963 vide Presentation No. 167749 
Volume CVI Folio 66 and Presentation No. 176652 
Volume OK Folio 142 respectively in favour of 
the Bank as security for all advances to be made 
by the Bank to the said Lim Meng See up to the 
limit of #35,000/- under the first charge and 
#30,000/- under the second charge, making a total 
of #65,000/-.

On or about December 1, 1963 » the said land 
30 was subdivided and Certificates of Title were

issued in respect of the subdivided lots, namely, 
12332, 12333, 12334, 12335, 12336, 12337, 12338, 
12339, 12340, 12341 and 12342 for Lots Nos. 4031, 
4032, 4033, 4034, 4035, 4036, 4037, 4038, 4039, 
4040 and 4041 respectively.

On or about December 6, 1963, the said Lim 
Meng See transferred, subject to the first and 
second Charges, the subdivided lots under the 
following Certificates of Title to:-

No.41
Judgment of 
Ong Hock 
Sim F.J. 
20th November 
1973
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Name

Tan Pong Guan 
(first appellant)

- do -

Tan Ay Lin (f) and 
Lim Tan Tee (f ) 
(second and third 

appellants)

- do - 

Lim Tan Tee (f )

- do -

Tan Fong Guan and 
Tan Ay Lin

- do -

Lim Tan Tee

- do -

Certificate 
of Title No.

12333

12334

12335

12336

12337

12338

12339

12340

12341

12342

Extent of 
Lot No.Interest

4032 Undivided 
• shre

4033 - do -

4034 The whole

4035

4036

4037

4038

4039

- do -

Undivided 
•J- share

- do - 

The whole

- do -

4040 Undivided 
4- share

4041 - do -

It is not disputed that both the subdivision 
and subsequent transfers of the sub-divided lots by 
the said Lim Meng See were with the approval and 
consent of the Bank. It may also be inferred that 
upon the execution of the second charge in 1963» 
the interest of 12$ per annum under the first charge 
was reduced to 9«6# per annum, the amount of 
interest agreed under the second charge.

On March 13» 1965» the said Lim Meng See was 
adjudicated a bankrupt. On that date, the amount 
due to the Bank in respect of advances made was 
#73»173-79 with further interest thereon at the 
rate of 9-6% per annum.

Before commencement of the proceedings which 
resulted in this appeal before us, the Bank had 
instituted Originating Summons No. 190 of 1968 in 
the High Court at Muar (which was withdrawn) and 
Originating Summons No.284 of 1969 in the High

10

20

30
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Court at Muar (which was dismissed on the ground 
that the notices of demand were bad in law).

The appellants say that upon receipt of 
notices of demand dated October 20, 1967» they had 
through their solicitors on November 17, 196? 
offered to pay the sum of #65,000/- for discharge 
of the lands which, as advised, they contend 
represent the limit of the security of the Bank 
upon the charged land. Any sum in excess thereof

10 due from Lim Meng See would be an unsecured debt 
provable in bankruptcy. They maintain that view 
throughout but the Respondent/Bank claimed that 
the said land was charged with the repayment of 
the #65,000/- being the limit of the principal, 
and the interest thereon at the agreed rate. As 
the learned Judge puts it "the issue to be deter 
mined is whether, having regard to the terms of 
the charge, the limit figure of #35,000/- covers 
both principal and interest or whether it excludes

20 interest," it being agreed that for purposes of 
the case, the construction of the first charge 
alone be considered. The recital stated that the 
chargor "being registered as the proprietor" is 
desirous "to render the said land available for 
the purpose of securing ... the repayment on 
demand of all sums advanced ... by the Bank in 
manner hereinafter appearing (with interest 
thereon at the rate of 12 per cent per annum) up 
to the limit of Dollars Thirty-five thousand only

30 (035, OOO/-)". The operative part went on to say 
"DO HEREBY CHARGE the said land ... with the 
repayment on demand of the balance which on the 
account ... shall be owing in respect of cheques, 
bills, notes or drafts ... including all moneys... 
up to the limit of Dollars Thirty-five thousand 
only (#35»OOO/-) for principal and for interest 
at the rate of 12 per cent per annum with, monthly 
rests, commission and other usual bankers' charges, 
such sum to be raised and paid .... immediately

4-0 upon the receipt ... of a notice in writing."
The learned Judge "giving the words in the recital 
and the operative part of the instrument their 
ordinary sense" concluded that "it is clearly the 
intention of the parties that the limit of #35,000/- 
is intended to apply only to principal." He 
further held the conjunction "and" in the operative 
part should be read disjunctively so that interest 
should be treated as a distinct subject-matter.
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I am unable however to find need in the 
present case to have recourse to any canons of 
construction. The recital referred to "all sums 
advanced in manner hereinafter appearing , which as 
stated in the operative part, shall "be owing in 
respect of cheques, bills, notes or drafts drawn, 
accepted or endorsed ... either alone or jointly 
with another or others, including all moneys which 
may become owing in respect of any notes, bills, 
or drafts drawn, accepted or endorsed ... solely or 
jointly with another or others which may not at the 
time of closing the said account have become due or 
payable but which for the time being have been 
entered in the said account or in respect of cheques, 
bills, notes or drafts accepted, paid or discounted 
... either alone or jointly with another or others 
or for loans or advances made to or for the use and 
accommodation of me whether alone or jointly with 
another or others or in respect of contracts for 
the forward delivery of goods, bills or specie 
otherwise howsoever". It is equally clear that 
the land is security for repayment of all such sums 
advanced (with interest thereon at the rate of 12 
per cent per annum) up to the limit of #35»000/-« 
The "and" in the operative part cannot in my view 
be read disjunctively. The balance on account 
between the chargor and the Bank was up to the 
limit of Dollars Thirty-five thousand only 
(#35»000/-) for principal and for interest at the 
rate of 12 per cent per annum with monthly rests, 
commission and other usual bankers' charges, 
such sum to be raised and ... immediately upon 
the receipt ... of a notice in writing sent "by the 
Bank". If interest were to be a separate item, it 
would have been simple to have said "up to the 
limit of #35,000/- only for principal and for 
interest thereon at the rate of 12# per annum" or 
"up to the limitT of #35,000/- only for principal 
with interest thereon at the rate of 12# per annum" .

10

In my view, the said land is charged "with 
the repayment on demand of the balance which on the 
account between me and the Bank shall for the time 
being be owing" ... up to the limit of #65,000/- 
with interest at 9«6$T per annum. In terms of the 
charge, the chargor covenants after service of 
notice of demand to "pay interest thereon at the 
aforesaid rate of 9-6$ per annum on the balance 
owing to the Bank. "

20

30
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As was said by Lord Esher M,R. in White vs. 
City of London Brewery Company (I/:

"First of all, as I say, the nominal plaintiff 
had borrowed £700 upon a security that was to 
cover that sum and further advances, subject 
to a proviso which really came to this, that 
if they lent him more than £900 they should 
not be able to rely on the mortgage as a 
security for the excess."

10 It would seem therefore that the respondents are
not entitled to rely on the two charges as security 
on the balance owing beyond the limit of #65,000/-, 
with interest at the aforesaid rate of ^•6% per 
annum after service of a notice of demand in 
writing. In so far as the sum owed exceeds the 
limit of #65,000/- as at the date of demand, that 
excess will be a debt personal to the chargor (the 
first respondent) and provable as a debt in bank 
ruptcy. Appellants' counsel conceded that the

20 appellants were liable to pay interest from the
date of demand, that is, June 10, 1971 to date of 
payment (vide para. 10 of the affidavit of Chew 
Teck Hong affirmed on January 13, 1972 and in 
terms of the charge).

I agree and I would therefore albw the appeal 
with costs here and in the Court below and set 
aside the order for sale by public auction of the 
said land. There will be a further order for 
repayment of the sum of #65,000/- with interest at 

30 9«6% per annum with effect from June 10, 1971 to 
December 18, 1972 and thereafter on such sum with 
interest at 6% till satisfaction. Upon receipt of 
payment of such sum, the Bank shall, at the 
appellants 1 costs, discharge the said land from 
liability under the said two charges.
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Kuala Lumpur, 
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Counsel:

TAN SRI DATO 1 JUSTICE H. S.ONG 
(ONG HOOK SIM) 

JUDGE

Encik Chung Shiu Tett of M/s Chung & Huang
for the Appellants. 

Encik Chan Siew Yoon of M/s Shook Lin & Bok
for the Respondents.

U889; 4-2 Ch. D 237 at 242.
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ORDER

THIS APPEAL coming on for hearing on the 5th 
day of September, 1973 in the presence of Mr. S.T. 
Chung of Counsel for the Appellants abovenamed and 
Mr. Chan Siew Yoon of Counsel for the Respondents 
abovenamed AND 'UPON BEADING the Record of Appeal 
herein ^N Ato Counsel for the parties as
aforesaid" IT WAS ORDERED that this Appeal do stand 
adjourned for judgment HEJD the same coming on for 10 
judgment this day in the presence of Mr. O.C. Lim 
of Counsel for the Appellants and Mr. P. Cumaraswamy 
of Counsel for the Respondents IT IS ORDERED that 
this Appeal be and is hereby allowed and the Order 
of the Court below for the sale of the lands by 
public auction be and is hereby set aside AND IT 
IS ORDERED that the Appellants do pay to the 
Respondents the sum of #65, OOO/- with interest at 
9.6% per annum with effect from 10th June, 1971 to 
18th December, 1972 and thereafter on such sum with 20 
interest at 6% per annum till satisfaction AND IT 
IS FURTHER ORDERED that upon receipt of payment of 
such sum the Respondents shall at the Appellants 1 
costs discharge the said lands from liability under 
the said two charges AND IT IS FURTHER ORDERED 
that the Respondents do pay the Appellants' costs 
of this Appeal and the Appellants' costs in the 
Court below AND IT IS LASTLY ORDERED that the sum 
of #590/- deposited in Court by the Appellants as 
security for costs of this Appeal be paid out to 30 
the Appellants.

GIVEN under my hand and the seal of the Court 
this 20th day of November, 1973-

Sd. E.E. SIM.

CHIEF REGISTRAR 
FEDERAL COURT, MALAYSIA.
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No. 45

ORDER GRANTING FINAL LEAVE TO APPEAL TO 
HIS MAJESTY THE YANG DIPERTUAN AGUNG

CORAM: AZMI, LORD PRESIDENT, FEDERAL COURT,
MALAYSIA:

SUFFIAN, CHIEF JUSTICE, HIGH COURT, MALAYA; 
ONG HOCK SIM, JUDGE, FEDERAL COURT,

MALAYSIA.

IN OPEN COURT

10 This 7th day of Marchq974

ORDER

UPON MOTION made unto the Court this day by 
Mr. Chan Siew Yoon of Counsel for the Respondents 
abovenamed in the presence of Mr. Chung Shiu Tett 
of Counsel for the Appellants abovenamed AND UPON 
READING the Notice of Motion dated the 22nd day of 
February, 1974 and the Affidavit of Teh Soon Poh 
affirmed on the 18th day of February, 1974 and 
filed in support of the said Motion AND UPON 

20 HEARING Counsel as aforesaid:

IT IS ORDERED that final leave be and is 
hereby granted to the Respondents abovenamed to 
appeal to His Majesty the Yang Dipertuan Agung from 
the Judgment of the Federal Court dated the 20th 
day of November, 1973 AND IT IS FURTHER ORDERED 
that the costs of this application be costs in the 
cause.

GIVEN under my hand and the seal of the Court 
this 7th day of March, 1974.
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