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IN THE PRIVY COUNCIL 0 of

CN APPEAL FROM THE COURT OF APPEAL OF JAMAICA

BETWEEN:

THE DIRECTCR OF PUELIC PROSECUTIONS

OF JAMAICA Appellant
WISHART EROOKS Regpondent
CASE FCR THE APPELLANT Record

1. This is an appeal by special leave from a

Judgment of the Court of Appeal of Jameica (Luckhoo,

Je, Smith and Greham-Perkins, JJ.A.) dated the 2nd PPe18-32
July, 1971, which quashed the Respondent®s

conviction in the Resident Magistrate's Court (His

Hon. Mr. Lloyd Ellis) for the Parish of Trelawny,

holden at Falmouth in Jamaloca, of unlawfully having

in his possession genja (namely, 18 orocus bags and PPel=2
one bag containing ganja) contrary to section 7(0)

of Chapter 90 (the Dengerous Drugs Law) of the

Revised Laws of Jamaica and his sentence to 18

months hexrd labour. peld

2. The Respondent and one Gary Palmer were iried

together before the Resident Magistrete upon an Pe 1=2
information which charged them with the following

offence, namely, on the Tth October, 1970,

unlawfully having in their possession 19 bags of

genja contrary to section 7(o) aforesaids The

trial took place on the 27th January and the 10th

February, 1971,

3, Four witnesses gave evidenoce for the
proseoution: the material facts as they emerge
from that evidence may be summarised as follows.

On the 7th October, 1970, Corporal Lakeman, Pe3 11e4~5
Constable Hemmings, Corporal Wynter and other pPe8 11.,10-11
police officers set out in two cars from Rio peb 11414-16

Bueno for Braco in Trelawny arriving there at

about 11430 a.me On reaching a point on the main

road about one-quarter of a mile east of a point

where a road leads from this road to the Braco

airstrip, Corporal Lakeman saw & Ford Transit van Pe3 11.8-10
X 559 parked on what appeared to be a lay-~by some

20 yards ahead. Lakeman brought his ocar %o a

stop and he and Hemmings got out and ran towards Pe3 11,14~15
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the parked van. Ag they did so, either four men
aocording to Lakeman and Hemmings) or two men
according to Wynter) went from the ¢ab of the van
and ran into some bushes. The Respondent, on
Lakeman®s evidence, was one of those four men.
When Lakeman reached the van he saw no one in ite
Hemmings said $hat he apprehended the Roespondent
about eignt feet from the left side of the van .
netr some bushes; he said that he did not hoid the
Respondent rcund the steering wheel. Wynter said
that he saw Hemmings holding the Respondeni around
the steering wheel. Oa reaching the van, Lakeman
noticed that the engine was rusniag; he switched off
the engina and took the iceys, He inea looked into
the body of the van, which was of the olosed type
without windowe on the vody. He saw eighteen
orocus bags and one plastic bag from which emanated
what he desoribed &s a etrong odour; he said that
it smelt like ganja. He could not be sure without
opening the begs. Hemmings brougat the Respondent
to Lakeman who asked him why he w»an from the
vehicle. The Respondent said that e man named
Reid employed him {0 drive the van %o Browan's Town,
that Reid took the van leaving the Kespondent at
Brown®s Town; Reid raturned with it loaded es it
wag, handed the van back to the Respondent and told
him to drive it Vo Braco. Lakeman asked the
Respondent if he kmew what was in tb= vag; from the
record, it does noi appear that ihe Respondent made
any reply. ¥When the van was pushed from its
position, Gary Palmer was found under it.

4. The Respondent and Gary Palmer together with
the 19 bags were taken to Falmouth Police Station
where, in their presence, Lakeman opened the bags.
In each Lakeman saw vegetable matter resembling
ganja. He sealed the 19 bags. He then arrested
the Respondent and Gary Palmer and charged them
with possession of ganja. The bags were taken to
the Government Analyst who took a sample of the
contents of eachs He certified that his
examination revealed the contents of the bags to
be ganja. The weight of vegetable matter found
in each of the 19 bags varied between 3} lbs. aad
70 1bs. totalling in all some 1,079% lbse. of ganja.

5« At the conclusion of the oase for the
prosecution, counsel for the Respondent and Gary
Palmer submitted that there was no case to answer.
On the 10th February, 1971, the Resident
Magistrate rejected the submission and ruled that
there was & case Loth for the Respendent and Gary
Palmer to anmswer. 1In the course of his ruling,
the Resident Magictiraie saic t=

Yoeee It is true that there are
discrepancies beiween the statemenis of the
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three policemen. But to my mind these
discrepancies do not really affect the
important faot that the two accused were on
the soéne where the van was found ...

The men, is6s the accused, were
apprehended after they were seen to run from
the vehioles The discrepanoies between the
statements are not serious enough to allow
me to agrec with the submissicn put forward
by Mr. Ramsay (Counsel for the Respondent)
that the Crown's case falls « o« o &
Counsel for the defence submits thet the
Crown's case was contradioctory on the issue
of whether Brooks did run « « « o What
if « « « I say that Brooks did run or did
not run. Where would that leave the
defence? That he did or did not run would
not assist Brooks bearing in mind that he
said he was the driver.

I hold therefore that the evidence led
by the Crown establishes that the two accused
ware in the van and were seen by the police.
Now that I have come to the above conclusion
a question of law arises as to whether the
acoused were in possession of the ganja as
charged « « « &

The submission was that to constitute
Possession in Criminal Law three principles
must be satisfled

(a) Exoclusive Control
(b) Animus Possidendi

(o) Knowledge that there was possession of
the thing and knowledge of what was
possessed

It is the lew th=t the cited principles
mest be satisfied before one can te convicted
of being in possession of ganja « ¢ o ¢ o o

In the oiroumstances was Brooks in
possession of the loaded van? It is of
some mouent that Brooxs was not an ordinary
'‘porter’, He was the driver of a vehicle
and was in oocupation of that vehicle {rom
Brown's Town to 3raco. He was Bsen in the
valle

I cannot zes a men in control of a van
ag its driver for such a distange and in
ocoupation of that wvan described as only
being in "mere custody' e o o o

3.
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The oase of R. v. Maragh (1964) 2 G.L.R. 9

laid down the principle that the mereo
ocoupancy of premises without more

could not be sufficient to establish that the
ooccupants were in possession of ganja found
on the premises. But the case of Cavendish
(1961) 2 All E.R. 856 shows how siight is the
evidence which is necessary to oonatitute the
'more! referred to in Maragh, Recently also
R, v, Duncan et al has followed Cavendish's
cagses I hold that Brocks drivirg the van
From Browm's Town and both himself and Palmer
occupying the ven for that distance is the
more' required to ground possession in both
accused « ¢ o o

Having decided that the accused were in
possession, did they have knowledge that
what they possessed was ganja? Was thers
mens reat

On this point the case of R. v. Cyrus
Livingston 6 J.L.Ro 95 is very instructive

In that case at p.99 it was held that there
are two degrees of knowledge which are
enough to establish mens rea in ocases of this
kind,

(a) Actual kmowledge which may be inferred
from the facts of possession or from
things done or from both.

(b) the seoond degree of knowledge i.es
where the defendant deliberately shut
his eyes to an obvious means of
knowledge

I have no hesitation in this case that
the accused had actual knowledge that they had
ganjae

I oome to that conclusion in deference
to a statement in the Livingston ocase -
'"There was enough ganja to £ill half the
820K ¢ o o o It would be remarkable if such
a quantity of ganja passed ummoticed when
handled even in the darke'! In the instant
case it is not half a sack but 19 bags and
so the cited statement in my opinion is most
applicable to the case.'

The Respondent called no witaesscs bul
elected to make a statement from the dock in the
following terms :-—

fWhat I told Lakeman was truse. I did
not run from the wvan. Lakeman held me
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around the steering wheels That is my
statement,’

Gery Palmer also oalled no witnesses but elected to
make & statement from the dock.

7. The Resident Magistrate found the Respondent and
Gary Palmer guilty of the offence with which they
were chargeds Ho said :=

'I do not acoept the stories put forward
ty the acousad. I believe the polioce
statoments of Lakeman and Hemmings.'

They wore both sentenced to 18 months hard labour.

8. It is respectfully submitted that the proper
inference to draw from the Residont Nagistrate's
acceptance of the evidenoe of Lakeman and Hemmings
is that the Respondent yen from the van when the
polioce offiocers approached, that he was apprehended
by Hemmings and brought baock to the van hy him.

9. Both the Respondent and Cary Palmer appealed
against their conviotion and sentence to the Court of
Appeal of Jamaioa (Luckhoo, J., Smith and Graham~
Perkins, JJ.A.). By a Judgment dated the 3rd July,
1971, the Court of Appcal allowed the eppaals and
set aside both oonviotions and sentences. The
Appellant did not seaek to support the oconviotion of
Gary Palmer,

10. The Court of Appeal found that the Respondent

'denied ownership of the bags, and any knowledge as to

their oontentse.' There was no evidence that the
Respandent said anything apart from giving his
explanation that one Reid had employed him to drive
the van. It is respectfully submitted that while
such explanation may have amounted to 2 demial of
ownership it did not constitute a denial of
possession or knowledge. Aoccording to the record
of Lakeman's evidence, the Respondent made no reply
when asked ‘if he knew what was in the bag.'

11, The Court of Appeal held that the Resident
Magistrate bad found that the Respondent was in
oocupation of the van, driving the same from Brown's
Town to Braco, and that from the faot of that
ocoupation the Respondsnt was in possession of the
19 bags found in the van. Tho Court of Appeal
decided that the Respondent wes not shown to have
anything mora than mere custody or chezrga of both
the van and its contents. The Court of Appeal
held that there wes no evidencs of possession Ly
the Respondent (in the sense thai he was shown to
have knowledge that the van was loaded or taut its
oontents were ganja) as distinot from being in
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charge of whatever the loaded van containeds In
the view of the Court of Appeal, all that the
prosecoution proved was that the Respondent had
driven the van on Reid's instructions and that
there were 19 bags of ganja in the van.

12.

It is respectfully submitted that for the

purposes of the Dangerous Drugs Law there must be

(a) possession de facto, (b) lmowledge of the

existence of the goods in question = in the

present oase, knowledge that the wvan was loaded, 10
and (c) kmowledge of the nature of the goods in

question. In the absence of evidence to the

contrary (b) and (c) may be inferred from (a).

It is respectfully submitted that the Resident

Haegistrate was right in rejeoting the submission

of no ocase to answer because the circumstances in

which the bags of ganja were found by the police

and the Reapondent's connection with such bags

justified the conclusion, in the absonce of

explanation by the Respondent, that he knew the 20
bags of ganja were in the van.

13.

It is respectfully submitted that the

following circumstances calied for an explanation
by the Respondent in the sense that {hey disclosed
a prima facies case of possession of the ganja,
namely ie

(1)

(i1)
(4i4)

(iv)

(v)

(vi)

that the Respondent had driven the van 16

miles from Brown's Town %o a point near to Braco

(2 private airstrip) loaded with 19 bags of

ganja; 30

that the 19 bags oontained in excess of 1,000
1bse of ganje;

that the body of the van was in no way ssaled,
the doors to the same being easily opened;

that at least two of the men with the
Respondent ran away when the polioce
epproached;

that the statement made to the police by the

Respondent did not explain what instructions

werc given as to delivery and to whom the 40
load in the van was to be delivered; nor did

such statement explain who the men with the

Respondent in the van wers and why they ran

away;

that the Respondent had apparently made no
enquiries as to what the van contained,
although he knew, according to his statoemant
to the polioce, that the van was loaded with
something;
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(vii) that when asked by Lekeman 'if ho knew what
was in the bag', the Respondent made no

Teplye

14. In the circumstances set out in paragraph 13
hereof, it is respoctfully submitted that the
Resident Magistrate was entitled to find that
there was & prima facle case against the
Respondent of possession of the ganja which
included knowledge that the load contained

ganjae

15. It is respectfully submitted that, having
rojected the submission of no case to answer, the
Resident Magistrate was entitled to accept the
evidence of the police officers, Lakeman and
Hemmings, as he did. The acoeptance of their
evidence involved a finding that the Respondent
sought to run away from the police when they
approached, at a time when the engine of the van
was still runninge It is respeotfully submitted
that the additionsl faotor of the Respondent's
ruming awey together with tho matters sot out

in paragreph 13 hereof provided ample
justifiocation for the Resident Nagistrate's
conclusion thaet the offence was proved against the
Respondent. It is respcotfully submitted that the
Court of Appeal was wrong as a metter of law in
holding that there was no evidence of possession.

16. That it iz respectfully submitted that the
case of Re v. Cyrus Livingston is relevant to this
appeal. The Resident Magistrate oited that case Pel3 11.17=37
towards the end of his Ruling to illustrate the
principle that it matters not by what means a
defendant's mind is adverted to the presence of
ganja whether by sight or smell or information
received or by generel circumstances such as

to put a reasonable man upon his enquiry. It is
respectfully submitted that, while ithere was no
evidence that the Respondent actually handled any
of the bags, the generel circumsiances were such
as to put the Respondent upon his enquiry and to
justify the Rosident Magistrato in finding a prima
facie case ageinst him and in finding the ocase
proved.

17. It is respectfully submitted that this is an
important case for the proper administration of
justice in the Island of Jamesica. There is an
inorcasingly large illicit export trade in ganja
between Jamaica and the Unitod States of America;
the usual method is to transport the ganja by
motor vehicle to meet small aircraft at private
airstrips (such as Braco in this casc)e It is
usually only in 4transit that the police are able

7.
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to carry out sucocessful investigations leading to
arrest and prosscution, detection at the cultivetion
being diffioult becausc the farming is carricd out
surreptitiously in remote hilly areas. The
conviotion of the Respondent was quashed on the
principal ground that there was no evidence that he
had knowledge that the load in the van he was
drdving consisted of ganja. It is respectfully
submitted the grounds of this decision are wrong
and are likely to be drewn into an evil prooedent 10
for the future, thereby impeding the duec and
orderly administration of the law in the Island of
Jamadioa,

18, The Appellant therefore respectiully submits
that this appeal should be allowed and the
conviotion and sentence of the Respondent restored
for the following among other

REASONS

1., BECAUSE the Court of Appeal was wrong in
holding that there was no evidence that the 20
Respondent had anything more than mere
oustody or charge of the van and its
oontentge

2. BECAUSE the Court of Appeal was wrong in
holding that there was no evidence of
poesession of both the van and its contents.

3. BECAUSE the Court of Appeal was wrong in
holding that the Resident Magistrate had
inferred knowledge Ly the Respondent of
the ocontents of the van from the faot of 30
the Respondent's ‘occupation' of it and
from that alone.

4. BECAUSE the Resident Magistrate was
entitled on the evidenoe to find a prima
facie case of possession in the Respondent
of both the van and its contents and to
oonviot the Respondent.

STUART N, MoKINNON
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