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T h e facts o f  this ca se  are not in d isp u te. A n  ex p en sive  d rillin g m ach in e  
w as received  on  board the sh ip  “ E urym ed on  ” a t L iverp oo l for tranship­
m ent to  W ellin gton  pursuant to  the term s o f  a  B ill o f  L a d in g  N o . 1262  
dated  5th June 1964. T h e  sh ipper w as the m aker o f  th e drill, A ja x  
M ach in e T o o l C om p an y L im ited  (“ the C o n s ig n o r ”). T h e  B ill o f  L ad in g  
w as issued  by agen ts for the F ederal Steam  N a v ig a tio n  C o. L im ited  (“ the  
Carrier ”). T h e  co n sig n ees  w ere A . M . Satterthw aite & C o. L im ited  o f  
C hristchurch , N e w  Z ea lan d  (“ the C o n sign ee ”). F or several years before  
1964 the N e w  Z ealan d  S h ipp ing C o m p an y L im ited  (“ th e S teved ore ”) had  
carried out a ll stevedoring w ork in W ellin gton  in  respect o f  the sh ips  
ow n ed  by the C arrier, w h ich  w as a  w h o lly  ow n ed  subsid iary  o f  th e  
Stevedore. In ad d ition  to  th is steved orin g  w ork  th e  S teved ore genera lly  
acted  as agent for the C arrier in  N e w  Z ealan d ; and in  such ca p acity  as  
general agent (n ot in the co u rse o f  their stevedoring fu n ction s) th e  
S teved ore received  the B ill o f  L ad in g  at W ellin gton  o n  31st July 1964. 
C lau se 1 o f  the B ill o f  L ad in g , on  the co n stru ction  o f  w h ich  th is ca se  
turns, w as in  the sam e term s as b ills  o f  lad ing u su a lly  issu ed  by the  
S teved ore and its a ssoc ia ted  co m p an ies in  respect o f  ordinary cargo  
carried by their sh ips from  the U n ited  K in gd om  to  N e w  Z ealan d . T h e  
C o n sign ee b ecam e th e h older o f  th e B ill o f  L ad in g  and ow n er o f  the  
drill prior to  14th A u g u st 1964. O n that date th e drill w as dam aged  as  
a resu lt o f  the S teved ore’s n eg ligen ce during un load in g .
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A t  the fo o t o f the first page o f  the B ill o f  L ad in g  the fo llow in g  w ords  

w ere printed in  sm all c a p ita ls :
“ In  accepting this b ill o f  lad in g  the sh ipper, co n sig n ee and the 

ow ners o f  the go o d s, and the h olders o f  this b ill o f  lad in g  agree to  
be boun d  by a ll o f  its co n d itio n s , ex cep tion s and p ro v ision s w h eth er  
w ritten , printed or stam p ed  on  the front or back  h ereof.”

O n  the back o f  the B ill o f  L ad in g  a num ber o f  clau ses w ere printed in  
sm all type. I t  is  on ly  necessary  to  set out the fo llo w in g :

“ 1. T h is  B ill o f  L ad in g  shall h ave effect (a) subject to  the  
p rovision s o f  any leg isla tion  g iv in g  effect to  the In tern ation al C o n ­
ven tion  for the u n ifica tion  o f  certain  rules relating to  B ills  o f  L ad in g  
dated  B ru sse ls, 25th  A u gu st, 1924, or to  sim ilar effect w h ich  is  
com p u lso rily  applicab le  to  the contract o f  carriage ev id en ced  hereby  
and (b)  w here n o  such leg isla tio n  is ap p licab le  as if  the C arriage o f  
G oo d s by S ea  A c t 1924, o f  G reat B rita in  and the R u le s  sched uled  
thereto app lied  hereto  and w ere incorp orated  herein. N o th in g  herein  
conta ined  sh all be d eem ed  to  be a surrender by the Carrier o f  any  
o f  h is rights or im m u n ities or an increase o f  any o f  his resp on sib ilities  
or liab ilities  under the p rov ision s o f  the said  leg isla tio n  or A c t and  
R u les  (as the case m ay be) and the said  p ro v ision s sh all n ot (u n less  
and to  the ex ten t that they are by law  co m p u lso rily  ap p licab le) app ly  
to that portion  o f  the contract ev id en ced  by th is B ill o f  L ad in g  w h ich  
relates to  forw arding under C lau se 4 hereof. I f  anyth in g herein  
con ta in ed  be in co n sisten t w ith  or repugnant to  th e said  p rov ision s, 
it shall to  the ex ten t o f  such in co n sisten cy  or repugnance and no  
further be nu ll and void .

I t is hereby exp ressly  agreed that no servant or agent o f  the Carrier 
(includ in g every in d ep en d en t contractor from  tim e to  tim e em p lo yed  
by the Carrier) shall in any circum stances w h atsoever b e under any  
liab ility  w h atsoever to  the Sh ipp er, C on sign ee  or O w ner o f  the goo d s  
or to any holder o f  th is B ill o f  L ad in g  for any lo ss  or d am age or 
delay  o f  w h atsoever  kind arising or resu lting d irectly  or ind irectly  
from  any act neg lect or d efau lt on  h is part w h ile  actin g  in  th e course  
o f  or in  con n ection  w ith  his em p lo ym en t and , w ith ou t prejudice to  
the genera lity  o f  the foregoin g  p ro v is io n s in  th is C la u se , every ex em p ­
tion , lim ita tion , co n d itio n  and liberty  herein  con ta in ed  and every  
right, ex em p tio n  from  lia b ility , d efen ce and im m u n ity  o f  w h atsoever  
nature ap p licab le to  th e  C arrier or to  w h ich  the Carrier is  en titled  
hereunder sh all a lso  be ava ilab le  and shall ex ten d  to  protect every  
such  servant or agent o f  the Carrier acting as a foresa id  and for the 
purpose o f  all the foregoin g  p ro v ision s o f  th is C lau se the Carrier 
is or sh all be d eem ed  to  be acting as agent or trustee on  b eh a lf o f  
and for the b en efit o f  a ll persons w h o  are or m igh t be h is servants or 
agents from  tim e to  tim e (inclu d in g  in d ep en d en t contractors as 
aforesa id ) and all such persons shall to  th is ex ten t be or be d eem ed  
to  be parties to  the contract in  or ev id en ced  by th is B ill o f  L ading.

“ 11. T h e Carrier w ill n ot be accou n tab le for go o d s o f  any  
descrip tion  b eyond  £100  in  resp ect o f  an y  o n e  pack age or u n it u n less  
the va lu e th ereof sh all h av e b een  stated  in  w riting b oth  on  the  
B roker’s O rder w h ich  m ust be obtained  before sh ip m en t and on  the  
Ship p in g  N o te  presented  on  sh ip m en t and extra freight agreed  u pon  
and p aid  and B ills  o f  L ad in g  signed  w ith  a declaration  o f  the nature  
and valu e o f  the g o o d s appearing thereon . W h en  the va lu e is declared  
and extra freight agreed as aforesa id  the C arrier’s liab ility  sh all not  
exceed  such  va lu e or pro rata on  that b asis in the ev en t o f  partial 
lo ss  or d am age.”
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N o  declaration  as to the nature and va lu e o f  the g o o d s having appeared  

in  the B ill o f  L ad in g , and no extra freight having been agreed u p on  or 
p aid , it w as ack n ow led ged  by the C on sig n ee  that the liab ility  o f  the Carrier  
w as accord ingly  lim ited  to £ 1 0 0  by the ap p lica tion  o f  C lau se 11 o f  the  
B ill o f  L ading. M oreover, the in corp oration  in  the B ill o f L ad in g  o f  the  
R u les  sched uled  to  the C arriage o f  G oo d s by Sea A c t 1924 m ean t that 
the Carrier and the sh ip  were d ischarged  from  a ll liab ility  in  respect o f  
dam age to the drill u n less su it w as brought aga in st them  w ith in  one year  
after delivery . N o  action  w as com m en ced  u n til A p ril 1967, w h en  the  
C o n sig n ee sued the S teved ore in n eg ligen ce, c la im in g  £ 8 8 0  the co st o f  
repairing the dam aged  drill.

T h e  q u estion  in the ap p ea l is w h ether the S teved ore can  take the  
benefit o f  the tim e lim ita tion  p ro vision . T h e starting p o in t, in  d iscu ssio n  
o f this q u estion , is p rovided  by the H o u se  o f  L ords d ec isio n  in  M id la n d  
S ilico n es  L td .  v. S cru tto n s  L td .  [1962] A .C .4 46 . T h ere is n o  need to  
q u estio n  or even  to  qualify  that ca se  in  so  far as it affirm s the general 
p ro p ositio n  that a contract betw een  tw o parties ca n n ot be sued  on  by a 
third person even  thou gh  the contract is exp ressed  to be for his benefit. 
N o r  is it necessary to d isagree w ith  an yth in g w h ich  w as said  to  the sam e  
effect in the A u stra lian  ca se  o f W ilson  v. D a rlin g  Is la n d  S tev ed o r in g  &  
L ig h terag e  C o m p a n y  (1 9 5 6 -7 ) 95 C .L .R . 43 . E ach  o f  these ca ses w as  
dea ling  w ith  a s im p le ca se  o f  a contract the ben efit o f  w h ich  w as so u g h t  
to  be taken by a third person not a party to  it, and the em p h atic  
pron ou n cem en ts in the sp eech es and judgm en ts w ere d irected  to  this  
situ ation . B ut M id la n d  S ilico n es  left op en  the case w here o n e  o f  the  
parties contracts as agen t for the third p erson : in particu lar L ord R e id ’s 
sp eech  spelt out, in four p ro p o sitio n s, the p rereq uisites for th e va lid ity  
o f  such  an  agency contract. T here is o f  co u rse  noth ing un iqu e to  th is  
ca se in the co n cep tio n  o f agen cy  co n tracts: w ell k n ow n  and co m m o n  
instances ex ist in the field o f  hire purchase, o f  ban k ers’ co m m ercia l credits  
and other transactions. L ord R e id  said th is:

“ 1 can  see a p o ssib ility  o f  su ccess o f  the agen cy  argum ent if  (first) 
the b ill o f  lad ing m ak es it clear that the steved o re is in tended to  be  
protected  by the p ro v ision s in it w h ich  lim it lia b ility , (secon d ly ) the  
bill o f  lad ing m akes it clear that the carrier, in ad d ition  to  contracting  
for these p ro v ision s on  his ow n  b eh a lf, is a lso  co ntracting as agen t  
for the steved o re that these p ro v ision s sh ou ld  apply  to  th e steved o re, 
(th ird ly) the carrier has authority  from  the steved o re to  d o  that, or  
perhaps later ratification  by the steved ore w ou ld  suffice, and (fourth ly) 
that any d ifficu lties ab ou t co n sid eration  m ovin g  from  the steved o re  
w ere overco m e. A n d  then  to  affect the co n sig n ee  it w o u ld  be n eces­
sary to sh ow  that the p ro v ision s o f  the B ills  o f  L ad in g  A c t, 1855, 
ap p ly .” {I.e. p .474)

T h e q u estion  in this appeal is w h ether the contract satisfies these  
propositions.

C lau se 1 o f  the B ill o f L ad in g , w h atever the d efects  in its drafting, 
is clear in its re levan t term s. T h e carrier, on  h is ow n  accou n t, stip u lates  
for certain  ex em p tion s and im m u n ities: am on g th ese is that conferred  by 
A rtic le  III (6) o f  the H agu e R u le s  w h ich  d isch arges the carrier from  all 
lia b ility  for loss  or d am age u n less su it is brought w ith in  on e year after  
delivery.

In ad d ition  to  these stip u la tion s on  h is ow n  accou n t, the carrier as  
agent for {in ter  a lio s)  in d ep en d en t contractors stip u lates for the sam e  
ex em p tion s.

M u ch  w as m ade o f  the fact that the carrier a lso  contracts a s  agent  
for num erous oth er persons; the re levan ce o f  th is argum ent is  not  
apparent. It ca n n ot be d isp u ted  that am on g  su ch  in d ep en d en t co ntractors,
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for w h om , as agent, the carrier co n tracted , is th e ap p ellan t co m p an y  w h ich  
habitu a lly  acts as stevedore in N ew  Z ea la n d  by arrangem ent w ith  the  
carrier and w h ich  is, m oreover, the parent co m p an y  o f the carrier. T h e  
carrier w a s, in d isp u tab ly , auth orised  by the ap p ellan t to  contract as its  
agent for the purp oses o f C lau se 1. A ll  o f th is is  q u ite  straightforw ard  
and w as accep ted  by all o f the learn ed  judges in N e w  Z ea lan d . T h e  on ly  
q u estion  w as, and is , the fourth q u estion  presented  by L ord  R e id , n am ely  
that o f  consideration .

It w as on  this p o in t that the C ourt o f  A p p ea l differed from  B ea ttie  J., 
h old in g that it had not been sh ow n  that an y  co n sid eration  for the  
sh ip per’s prom ise as to  ex em p tion  m oved  from  th e p ro m isee , i.e . the  
appellant com p any.

If the ch o ice , and th e an tith esis , is b etw een  a gratu itous p ro m ise , and  
a prom ise for co n sid eration , as it m ust be in the ab sen ce o f  a te r tiu m  q u id , 
there can  be little  doub t w h ich , in co m m ercia l reality , this is. T he  
w h o le  contract is o f  a com m ercia l character, in vo lv in g  serv ice on  o n e  side, 
rates o f  p aym ent on  the other, and q u a lify in g  stip u la tion s as to  both . T h e  
relations o f  all parties to  each oth er are co m m ercia l re lations entered  into  
for b u sin ess reasons o f u ltim ate profit. T o  describe o n e  set o f prom ises, 
in  th is co n text, as gratu itous, or n u du m  p a c tu m , seem s p arad oxica l and  
is p r im a  fa c ie  im p lau sib le . It is on ly  th e precise an a lysis  o f  th is co m p lex  
o f relations in to  the c la ss ica l offer and accep tan ce, w ith  id en tifiab le co n ­
sid eration , that seem s to present d ifficu lty , but th is sam e d ifficu lty ex ists  
in  m any situ ation s o f  d a ily  life  e.g . sa les at au ction ; superm arket 
purchases; boarding an  om n ib u s; purchasing a train ticket; tenders for 
the supply  o f  good s; offers o f  rewards; accep tan ce by post; w arranties o f  
authority  by agents; m anufactu rers’ guarantees; gratu itous bailm ents;  
bank ers’ com m ercia l credits. T h ese  are a ll ex a m p les  w h ich  sh ow  that  
E n glish  law , having co m m itted  itse lf  to  a rather tech n ica l and sch em atic  
doctrine o f  contract, in  a p p lica tion  tak es a  practical app roach , o ften  a t  
the co st o f  forcing the facts to  fit u n easily  in to  th e m arked slots o f  offer, 
accep tan ce and con sid eration .

In their L ord sh ip s’ op in io n  th e present contract presents m uch  less  
difficu lty than m any o f th ose  a b o v e  referred to . It is  on e  o f carriage  
from  L iverp oo l to  W ellin gton . T h e  carrier assu m es an o b lig a tio n  to  
transport the goo d s and to d ischarge at the port o f arrival. T h e  goo d s  
are to be carried and d isch arged , so  the transaction  is  in herently  
contractual. It is co n tem p lated  that a part o f  th is con tract, v iz . d isch arge, 
m ay be perform ed by in d ep en d en t con tractors— v iz . th e appellant. 
B y clau se 1 o f  the B ill o f  L ad in g  the sh ip p er agrees to  ex em p t from  
lia b ility  the carrier, h is servants and in d ep en d en t contractors in respect 
o f  the perform ance o f  this contract o f  carriage. T h u s, i f  the carriage, 
inclu d ing the d isch arge, is w h o lly  carried ou t by th e carrier, he is  exem p t. 
I f part is carried ou t by h im , and part by his servants, he and they  
are exem p t. If part is carried o u t by him  and part by an in d ep en d en t 
contractor, h e  and the in d ep en d en t contractor are ex em p t. T h e  ex em p tio n  
is  d esigned  to cover the w h o le  carriage from  load in g  to  d isch arge, by  
w h om so ever it is  p erform ed : the perform an ce attracts the ex em p tio n  or  
im m u n ity  in  favour o f  w h oever th e perform er turns ou t to  be. T h ere is  
p o ssib ly  m ore than on e w ay o f  an a lysin g  th is b u sin ess tran saction  in to  the  
necessary  co m p on en ts; that w h ich  their L ord sh ip s w ou ld  accep t is to  say  
that the B ill o f  L ad in g  brought in to  ex isten ce  a  bargain  in itia lly  un ila tera l 
but cap ab le o f b ecom in g  m u tu al, b etw een  th e sh ippers and the ap p ellan ts, 
m ad e through the carrier as agent. T h is  b ecam e a full con tract w h en  
th e ap p ellan t perform ed serv ices by d isch argin g  th e  go o d s. T h e  per­
form an ce o f  th ese services for the benefit o f  th e sh ip p er w a s the  
con sid eration  for the agreem en t by th e sh ipper that the ap p ellan t sh ou ld  
h ave the b en efit o f the ex em p tion s and lim ita tion s con ta in ed  in  th e  B ill
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o f L ading. T h e co n cep tion  o f  a “ unilateral ” contract o f  this kind w as  
recogn ised  in G rea t N o rth ern  R a ilw a y  C o . v. W ith a m  L .R . 9 C .P .16 an d  
is  w e ll estab lish ed . T h is w ay o f  regarding the m atter is  very c lo se  to  
i f  not iden tica l to that accepted  by B ea ttie  J. in  the Su p rem e C ou rt: he  
an a lysed  the transaction  as one o f  an  offer o p en  to accep tan ce by a c tio n  
such  as w as found  in C a rlill v. C a rb o lic  S m o k e  B a ll C o m p a n y  [1893] 1 
Q .B .256 . B ut w h ether on e d escrib es the sh ip p er’s p rom ise to ex em p t  
as an offer to be accep ted  by perform ance or as a prom ise in  exch an g e  
for a n  act seem s in the present co n tex t to  be a m atter o f  sem an tics. 
T h e w ord s o f  B ow en  L. J. in C a r lill  v. C a rb o lic  S m o k e  B a ll C o ., “ W h y  
sh ou ld  not an offer be m ad e to  all the w orld  w h ich  is to  ripen in to  a  
con tract w ith  an y b od y w h o  co m es forw ard and perform s th e  co n d itio n ?  ” 
(I.e. p .268) seem  to  bridge both  co n cep tio n s: he certain ly  seem s to  draw  
no d istin ction  b etw een  an  offer w h ich  m atures in to  a contract w h en  
accep ted  and a prom ise w h ich  m atures in to  a  contract after p erform ance, 
and , though  in so m e sp ecia l co n tex ts  (su ch  as in co n n ectio n  w ith  the right 
to w ithdraw ) so m e further refinem ent m ay be n eed ed , e ither an a lysis m ay  
be eq u ally  valid . O n  the m ain  p oin t in the ap p eal, their L ord sh ip s are  
in  substan tia l agreem en t w ith  B ea ttie  J.

T h e  fo llow in g  oth er points require m e n t io n :

1. In their L o rd sh ip s’ o p in io n , con sid eration  m ay q u ite  w e ll be p rovided  
by the appellant, as su ggested , even  though  (or if) it w as a lready under 
an ob lig a tion  to d ischarge to the carrier. (T h ere is n o  d irect ev id en ce  o f  
the ex isten ce  or nature o f  this ob lig a tio n , but their L ord sh ip s are prepared  
to assu m e it.) A n  agreem ent to  d o  an  a c t w h ich  the p rom isor is under  
an ex istin g  ob lig ation  to  a third party to d o , m ay  q u ite  w e ll am ou n t to  
valid  con sid eration  and d oes so  in the present c a s e : the p rom isee ob ta in s  
the benefit o f a d irect ob lig a tio n  w h ich  he can enforce. T h is  p rop osition  
is illustrated and supported  by S co tso n  v. P eg g  (1861) 6  H . & N . 295  
w h ich  their L ord sh ip s co n sid er to  be goo d  law .

2. T h e  co n sig n ee  is en titled  to the benefit o f, and is boun d  by, the  
stip u la tion s in  the B ill o f  L ad in g  by his accep tan ce o f it and request for  
d elivery  o f the goo d s thereunder. T h is is sh ow n  by B ra n d t  v. L iv e r p o o l  
[1924] 1 K .B . 575 and a lin e o f  earlier ca ses. T h e  B ills  o f  L ad in g  A ct  
1855, section  1 (in  N ew  Z ealan d  the M ercantile L aw  A c t 1908, section  13) 
g iv es partia l sta tutory recogn ition  to this rule, but, w h ere th e  statute d oes  
not ap p ly , as it m ay w ell not d o  in  this ca se , th e p reviou sly  estab lish ed  law  
rem ains effective.

3. T h e  ap p ellan t su b m itted , in  the a ltern ative, an  argum ent that, q u ite  
apart from  contract, ex em p tion s from , or lim itation  o f, liab ility  in tort 
m ay be conferred by m ere co n sen t on th e part o f  the party w h o  m ay be  
injured. A s  their L ord sh ip s co n sid er that th e appellant ou g h t to su cceed  
in  contract, they prefer to ex p ress no op in io n  u pon  th is argum ent: to  
eva lu ate  it requires elaborate d iscu ssion .

4. A  c la u se very sim ilar to  th e present w as g iven  effect by a  U n ited  
States D istrict C ourt in C arle  a n d  M o n ta n a ri Inc. v. A m er ica n  E x p o r t  
Isb ra n d tsen  L in e s  Inc. a n d  A n o th e r  [1968] 1 L1.R .260. T h e  carrier in  
that ca se con tracted , in an ex em p tion  cla u se , as agent for, in ter  a lio s , a ll  
steved ores and oth er in d ep en d en t contractors, and a lthough  it is no dou b t  
true that the law  in th e U nited  States is m ore liberal than ours as regards 
third party con tracts, their L ord sh ip s see n o  reason w h y the law  o f  the 
C o m m onw ealth  sh ou ld  be m ore restrictive and techn ical as regards agen cy  
contracts. C om m ercia l co n sid eration s sh ou ld  have the sa m e force on  
both sid es o f  th e P acific.
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In the op in ion  o f their L ordsh ips, to  g ive the appellant the benefit o f  

the exem p tion s and lim itation s conta ined  in the B ill o f  L ad in g  is to  
give effect to  the clear in tentions o f a co m m ercia l d ocu m en t, and can  
be given  w ith in  ex istin g  principles. T h ey  see no reason to strain the  
law  or the facts in order to d efeat these in tentions. It shou ld  not be 
overlooked  that the effect o f  den ying valid ity  to the c lau se  w ould  be to  
encourage action s against servants, agents and indep en d en t contractors in 
order to get round exem p tion s (w hich  are alm ost invariab le and o ften  
com p u lsory) accepted by shippers aga inst carriers, the ex isten ce , and 
presum ed efficacy, o f  w h ich  is reflected in the rates o f  freight. T hey see  
no attraction in  this co n seq u en ce.

T heir L ordships w ill hum bly advise H er M ajesty that the appeal be  
a llow ed  and the judgm ent o f B eattie  J. restored. T h e respondent m ust 
pay the co sts  o f the appeal and in the C ourt o f  A p p ea l.

[Dissenting Judgment by V i s c o u n t  D i l h o r n e I
O n the 5th June 1964 a B ill o f L ading w as issued  by the agents for 

the F ederal S team  N a v ig a tio n  C o ., the carriers, to  the A jax  M ach in e T oo l 
Co. L td ., the con sign or, for the carriage o f a drilling m ach ine to W ellington  
in N ew  Z ealan d. T he respondents w ere the con sig n ees. T h e B ill o f  
Lading bore on its face the fo llow in g  w o r d s : —

“ In accepting this B ill o f  L ading the shipper, co n sig n ee and the 
ow ners o f the g o o d s and the holder o f  this bill o f lad ing agree to be 
bound by all o f  its co n d ition s, ex cep tio n s and p rovision s w h ether  
w ritten , printed or stam ped on  the front or back hereof.”

T he con sign ees accepted  the B ill o f L ading and so  the con sign ees  
agreed to its term s and con d ition s.

In the course o f its d ischarge from  the sh ip  at W ellin gton , the d rillin g  
m ach ine w as dam aged by the n eg ligen ce o f the ap p ellan ts, the steved ores, 
and the q uestion  for d eterm ination  in th is appeal is w h eth er the appellants  
are exem pted from  liab ility  for their n eg ligen ce by the term s o f the B ill  
o f  L ading. T hat d ep ends on  the co n stru ction  to be placed on  and the 
effect o f  C lause 1 o f the con d ition s printed on  the back o f  the B ill o f  
L ad in g , and in particular o f the third paragraph thereof. T hat so  far 
as m aterial reads as fo llo w s: —

“ It is hereby exp ressly  agreed that n o  servant or agent o f  the 
Carrier (includin g every indep en d en t contractor from  tim e to tim e  
em p loyed  by the Carrier) shall in any circum stances w h atsoever be 
under any liab ility  w h atsoever to the Sh ipp er, C o n sign ee or O w ner  
o f the goo d s or to  any holder o f  this B ill o f L ading for any loss  
or dam age or d elay  o f  w h atsoever kind arising from  or resulting  
directly or indirectly from  any act neglect or defau lt on  his part w h ile  
acting in the course o f  or in co n n ection  w ith his em p lo y m en t, and, 
w ithou t prejudice to the genera lity  o f the foregoin g  p rovisions in th is  
C lause, every exem p tion , lim ita tion , co n d ition  and liberty  herein  
conta ined  and every right, exem p tion  from  liab ility , defen ce and  
im m unity o f w h atsoever nature ap p licab le  to  the Carrier or to w h ich  the 
Carrier is entitled  hereunder shall a lso  be ava ilab le  and shall ex ten d  
to protect every such servant or agent o f  the Carrier acting as 
aforesa id , and for the purpose o f  a ll the foregoin g  p rovision s o f  this  
C lau se the Carrier is or shall be d eem ed to  be acting as agent or 
trustee on  b eh a lf o f  and for the benefit o f  a ll persons w h o  are or  
m ight be his servants or agents from  tim e to  tim e (in clu d in g  
indep en d en t contractors as a foresa id ) and all such  persons shall to  
th is extent be or be d eem ed  to be parties to  the con tract in  or  
ev id en ced  by th is B ill o f  L a d in g .”
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B efore the B oard the ap p ellan ts advanced  four m ain  con ten tion s; first, 

that the B ill o f  L ad in g  con stitu ted  or w as ev id en ce o f  an im m ed ia te ly  
bindin g contract betw een th e sh ippers and the ap p ellan ts m ad e through  
the m edium  o f  the carriers as agents for the ap p ellan ts and supported  by  
consid eration ; seco n d ly , that the B ill o f  L ad in g  co n stitu ted  an im m ed ia te  
bargain betw een  the sh ippers and the ap p ellan ts w h ich  m atured in to  a 
binding unilateral contract w h en  th e ap p ellan ts m ade th e bargain u n con d i­
tional and supplied  con sid eration  by perform ing serv ices in relation  to  
the g ood s; thirdly, that the B ill o f  L ad in g  co n ta in ed  an offer b y  the  
shippers to the carriers as agen ts for the ap p ellan ts to  enter in to  a  
unilateral contract w h ereby if  the appellants perform ed serv ices in  relation  
to the go o d s the sh ipper w ould  g iv e  them  the benefit o f  every  exem p tion  
from  and lim itation  o f  liab ility  con ta in ed  in the B ill o f L ad in g; and, 
fourthly, w hether or not there w a s any con tract betw een  the shippers 
and the appellants, that the B ill o f  L ad in g  ev id en ced  the co n sen t o f  the  
shippers to th e perform ance o f services in relation  to the goo d s upon  
term s that the ap p ellan ts w ould  have the benefit o f  every  ex em p tion  from , 
and lim itation  o f , liab ility  conta in ed  in the B ill o f L ading and that this 
co n sen t nullified  the duty o f  care w h ich  the ap p ellan ts w o u ld  oth erw ise  
have ow ed  at co m m o n  law , and, a ltern atively , that th is co n sen t exclu d ed  
or qualified  the liab ility  o f the ap p ellan ts for b reaches o f  that duty.

D ea lin g  w ith  the a p p e lla n ts7 third co n ten tion  first, C lau se 1 o f  the  
B ill o f  L ading w as o b v io u s ly  not drafted by a laym an but by a h igh ly  
qualified  law yer. It is a co m m ercia l d ocu m en t but the fact that it is o f  
that descrip tion  d oes not m ean  that to  g iv e  it efficacy, on e is at liberty  
to disregard its language and read into it that w h ich  it d o es  n o t say  
and co u ld  have said or to construe the E n g lish  w ords it con ta in s as 
h aving a m ean ing w hich  is not expressed  and w h ich  is not im plied .

T h e C lau se d o e s  not in m y op in io n  either exp ressly  or im p lied ly  
co n ta in  an  offer by the sh ippers to the carriers to  enter in to  an  agreem ent 
w h ereby if the ap p ellan ts perform ed services in relation  to the g o o d s  
the sh ipper w ou ld  g ive them  the benefit o f  every  ex em p tio n  from  and  
lim itation  o f  liab ility  con ta in ed  in  th e B ill o f  L ad in g . I see  n o  difficulty  
in exp ressin g  such  an offer in  clear and u n eq u ivoca l lan g u age, and if  the 
C lau se conta ined  such an offer, I w ou ld  have b een  in favour o f  a llow in g  
th e appeal.

W h at the C lau se  records is not an offer but an agreem en t, and o n e  
agreem ent on ly , m ade betw een  the sh ippers and the carriers acting in a 
d u a l ca p acity , o n  their ow n  b eh a lf and on  b eh a lf o f  a ll p ersons w h o  
w ere or m ight be their servants or em p lo yed  by them  as in d ep en d en t  
co ntractors, and an agreem en t to w h ich  a ll such persons are or are to  be 
d eem ed  to  be parties.

I agree w ith  T urner P. in  th ink ing that th e term s o f  C la u se  1 ca n n ot  
b e read as con stitu tin g  su ch  an  offer. I f  the term s o f  th e exp ressed  
agreem ent fa il to  con stitu te  a  lega lly  b in d in g  con tract b etw een  th e  sh ippers  
an d  the ap p ellan ts, to  read them  as  m erely  co n stitu tin g  an  offer b y  the  
sh ippers cap ab le o f  accep tan ce by co n d u ct by th e ap p ellan ts is  to  rew rite  
the C lause.

T h e  ap p ellan ts’ first con ten tion , that an im m ed iately  binding contract 
w as constitu ted  o r  ev id en ced  by C lau se  1, w as rejected  by B eattie  J. at 
first instan ce and by a ll the m em bers o f th e  C ou rt o f  A p p ea l and in  m y  
op in io n  rightly; B eattie  J. say in g ; —

“ In  the present ca se  I co n sid er  th e steved ore d id  n o t g ive any
co n sid eration  for w h at co u ld  be said  to  be th e p rom ise o n  the part
o f the co n sig n ee  to  re lease  it from  liab ility  or ex em p t it in certain
respects. T h ere is  n oth in g  in the B ill  o f L ad in g  w h ich  suggests
that th e steved ore cou ld  su e  th e co n sig n ee  for its steved orin g  fees



or, a lternatively , that the con sign ee  could  co m p el the steved o re to  
carry ou t the contract w h ich  it m ad e w ith  th e carrier if  it d ec id ed  
not to d o  so  b ecau se the agen cy  re lation sh ip  refers o n ly  to the
ex em p tion  provision  w h ich  purports to create a benefit o n ly  and
no detrim ent or liab ility  is im p osed  on  the steved o re .”

and T urner P. in the C ourt o f  A p p ea l sa y in g : —
“ In agreem ent w ith  other m em bers o f  the C ourt I think that 

in  the circu m stan ces o f  th is ca se  it is im p ossib le  . . .  to  regard  
the co n sig n or and the steved o re as boun d  in ter  se  in con tract at the  
tim e w hen the b ill o f  lad in g  w as signed  and d eliv ered , b ecau se  at 
that stage it is im p ossib le  to  see w h at co n sid eration  m oved  from  
the steved o re.”

T he ap p ellan ts’ secon d  co n ten tion  recogn ises that at the tim e o f  the  
issu e  o f  the B ill o f  L ad in g  there w as no leg a lly  b ind in g contract betw een  
the co n sign or and the appellants. It w as not su ggested  that the agreem ent  
set ou t in C lause 1 w as not a lega lly  b in d in g  contract b etw een  th e  
co n sign or and the carriers and so  this co n ten tion  in v o lves  read ing th e  
on e agreem ent, to  w h ich  the con sign or on  the on e hand and the carriers  
and w h om soever th ey  ch o se  to em p lo y  are or are to  be d eem ed  to  be  
parties, as a va lid  contract b etw een  the co n sig n or and the carriers and  
at the sam e tim e as a bargain not am ou n tin g  to a va lid  contract betw een  
the co n sig n or and a ll th ose  w h o  were a t the tim e em p lo y ed  or w h o  
m igh t be em p loyed  by the carriers. I d o  not k n ow  o f  an y  p reced en t  
for  constru in g on e agreem ent in w riting in  these tw o different w ays.

W hat w as the a lleged  bargain? I f  I understood  the argum ent correctly , 
it  w as that the con sign or w o u ld  ex em p t any person  em p lo yed  by the  
carriers in the carriage and d ischarge o f  the drill from  a ll lia b ility  if  
that person  perform ed any services in re lation  to  the carriage and d ischarge  
o f  the drill. T he con ten tion  w as that if such  services w ere perform ed, that  
constitu ted  acceptance o f the co n sig n or’s offer to ex em p t and consid eration  
for it; and so by perform ance the bargain w as con verted  in to  a full 
contract.

I adm ire the ingenuity o f  the argum ent. It attem pts to ov erco m e the  
difficulty that C lau se 1 is ex pressed  to con ta in  an agreem ent and n o t an  
offer and it attem pts to overcom e the lack  o f  co n sid eration  on  w h ich  in  
m y op in io n  the ap p ellan t’s first co n ten tion  founders; but I d o  not m yself  
see  any m aterial d ifference b etw een  A  offering B  m on ey  if  B  d oes  
w ork  for A  and a bargain b etw een  A  and B  that A  w ill pay B  m on ey  
if  B d oes w ork for A . In  each  ca se  A  is m aking an offer w h ich  B  can  
accept by d oing the w ork.

In m y view  on e really  ca n n ot read the agreem ent set ou t in C lau se 1 
as stating any such bargain. In d eed , how ever it is form u lated , o n e  has  
o n ly  to contrast the a lleged  bargain w ith  the lan gu age o f  the C lau se  to  
recogn ise that the C lau se d oes not express or im ply any su ch  bargain  
con ta in in g  any such offer. In m y o p in io n  this co n ten tion  fa ils  for these  
reasons and for the reasons for w h ich  the ap p e llan ts’ third co n ten tion  
fa ils . B oth  co n ten tion s in vo lve  reading the agreem ent as if it w as or  
con ta in ed  an offer.

T o  g ive  effect to e ither the secon d  or third con ten tion  o f  the appellants  
w o u ld  not just m ean  straining the lan gu age o f the C lau se  but rew riting it. 
A t  the end o f  h is speech in  M id la n d  S ilico n es  L td .  v. S cru tto n s L td . 
[1962] A .C .4 4 6  V isco u n t S im on d s referred at p. 4 72  to  the jud gm en t o f  
F u llaga r J. in W ilso n  v. D arlin g  Isla n d  S tev ed o rin g  a n d  L ig h tera g e  C o. 
((1 9 5 6 -5 7 ) 95 C .L .R . 43) w ith  w h ich  D ix o n  C.J. entire ly  agreed. V isco u n t  
S im on d s said  that h e  agreed w ith  every lin e and w ord o f  it and h e referred
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in particular to the passage in F ullagar J .’s judgm en t in w h ich  he protested  
aga inst a tendency by som e artifice to  save negligen t p eo p le from  the 
norm al co n seq u en ce o f  their fault.

T h e  relevant passage in F ullagar J .’s judgm ent reads as fo llo w s: —
“ W hat has been su p p osed  to  be a prin cip le in vo lved  in the E lder  

D em p ster c a s e ” ([1924] A .C .52 2 ) ” . . .  has . . . been ex ten d ed  so  as 
to g ive  to a steved ore ex em p tio n  from  liab ility  for n eg ligen ce by  
virtue o f  a provision  in  a b ill o f  lading to w h ich  the steved ore is 
not a party and w h ich  is really  no concern  w h atever o f  th e stevedore. 
T h is appears to  m e to be a ‘ d evelop m en t ’ o f  the co m m o n  law  w hich  
is a ltogeth er out o f  character, and w h ich  is ex actly  the o p p o site  o f  
w h at on e w ou ld  have exp ected  and felt to  be justified . It is a ll the  
m ore rem arkable in v iew  o f the fact that the m odern tendency has 
been  to  expand  the field o f  lia b ility  in tort. T h e  co m m o n  law  has, 
I think, from  quite early tim es— co n sisten tly  w ith  its general p o licy  
o f  freedom  o f con tract— allow ed  the va lid ity  o f  p rov ision s o f  a 
contract w hich  lim it or ex clu d e liab ility  for neg ligence. B ut it has 
a lw ays frow ned on  such p rov ision s and in sisted  on  constru in g  them  
strictly. In P eek  v. N o rth  S ta ffo rdsh ire  R y . C o."  ((1863) 10
H .C .L .47 3) “ the judges ad v ised  the L ords, and the L ord s h eld , that 
a con d ition  relieving a carrier from  a ll liab ility  for the neg lect or 
defau lt o f  his servants w as neither just nor reason ab le w ith in  the  
m eaning o f  a statute. T h e  trad itional attitu de o f the co m m o n  law  
is perhaps now here m ore c learly  illustrated  than in a passage in  the  
judgm ent o f  D en n in g  L.J. in A d le r  v. D ic k so n  ” ([1955] 1 Q .B . at  
p. 180) “ at the end o f  w h ich  he refers to  P e e k ’s  ca se and particu larly  
to the judgm ent o f  B lackbu rn  J. A n d  yet w e  seem  to d iscern  in  
the latter part o f that very judgm en t, in the N e w  Sou th  W ales  
d ecisio n s w hich  are ch a llen ged  on  th is ap p eal, and in tw o or three  
other recent ca ses , a cu riou s, and seem in g ly  irresistib le , an x iety  to  
save grossly  negligen t p eo p le  from  the norm al co n seq u en ces o f  their  
n eg ligen ce— an an x iety  w h ich  refuses to  be bau lk ed  even  by so  w ell 
estab lish ed  a general d octr ine as that o f  T w e d d le  v. A tk in s o n ” 
((1861) 1 B . & S. 393). “ T h is  seem s to m e to be an extraordinary  
p h en om en on  and I am  sure it w ou ld  h ave surprised both  L ord  
B lackbu rn  and Lord Sum n er.”

C lause 1 o f  the B ill o f  L ading in th is ca se , construed  str ictly , can n ot be 
read in m y op in io n  as the ap p ellan ts desire. A n x ie ty  to save n eg ligen t  
p eo p le  from  th e co n seq u en ces o f  their n eg ligen ce d oes n ot lead  m e to  
g ive  an  unnatural and artificia l m ean in g  to  the C lau se and a m ean ing  
w h ich  the w ords it con ta in s d o  not bear. T o  g iv e  effect to  the ap p e llan ts’ 
co n ten tion s appears to m e to  surrender to the an x iety  to  w h ich  F u llagar J. 
referred, a surrender w h ich  can n ot be justified  s im p ly  by lab ellin g  th e B ill 
o f  L ading a com m ercia l docu m en t. It is no m ore a com m ercia l d ocu m en t  
than  a co n sig n m en t note for the carriage o f  g o o d s by rail o r  road and  
it  sh ou ld  not be forgotten  that ordinary m em bers o f  the p u b lic  as w ell 
as th ose  engaged  in  co m m erce send goo d s by sea as w e ll as overland .

T h e ap p e llan ts’ fourth co n ten tion  d oes not dep en d  on  the term s o f  the 
B ill o f  L ad in g . I have had the advan tage o f  seein g  m y n ob le  and learned  
friend L ord  S im on o f G la isd a le’s op in io n  and I agree w ith  w hat he has 
said  w ith  regard to  th is con ten tion .

A s  in m y op in io n  th e term s o f  the B ill o f  L ad in g  d o  not suffice to  
exem p t the ap p ellan ts from  lia b ility  for n eg ligen ce if sued  by the con sig n or, 
it  fo llo w s that th ey  d o  not operate to ex em p t them  from  liab ility  at th e  
su it o f  the respondents.

F o r these reasons in m y op in io n  th is ap p ea l sh ou ld  be d ism issed .
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[Dissenting Judgment by L o r d  S i m o n  o f  G l a i s d a l e ]

I w ou ld  d ism iss the ap p ea l, broad ly  o n  the grounds set ou t in  the  
judgm ents o f the C ourt o f  A p p ea l, even  th ou gh  the argum ents presented  
to the B oard on  b eh alf o f  th e S teved ore differed sign ifican tly  from  the  
w ay that the ca se  w as put in  the N e w  Z ea lan d  courts.
T he case before Beattie J.

T h e S teved ore’s m ain  co n ten tion  in  the N e w  Z ea lan d  courts in vo lv ed  
that a leg a lly  en forceab le con tract betw een  at lea st the C on sig n or an d  th e  
Stevedore cam e in to  ex isten ce  w h en  the B ill o f L ad in g  w as issu ed . T h e  
p ossib ility  that such a con tract cou ld  ex ist, and co u ld  b in d  a  co n sig n ee , 
w as en v isaged  by L ord  R e id  in  M id la n d  S ilico n es  L im ite d  v. S cru tto n s  
L im ite d  [1962] A .C . 446  at p .474.

“ I can  see  a p ossib ility  o f  su ccess o f  the agen cy  argum ent if  
(first) the b ill o f  lad ing m ak es it c lear  that the steved ore is in tended  
to be protected  by the p rovision s in it w h ich  lim it lia b ility , (secon d ly )  
the bill o f lad ing m ak es it clear that the carrier, in ad d ition  to  
contracting for these p ro v ision s on  his ow n  beh alf, is  a lso  con tractin g  
as agent for the steved o re that th ese p rov ision s sh ou ld  ap p ly  to  the  
stevedore, (th ird ly) the carrier has authority  from  th e steved o re to  d o  
that, or perhaps later ratification  by th e stevedore w ou ld  suffice, and  
(fourth ly) that any d ifficu lties ab ou t con sid eration  m ovin g  from  the  
stevedore w ere overcom e. A n d  then  to  affect the co n sig n ee  it w o u ld  
be necessary to sh ow  that the p ro v ision s o f the B ills  o f L ad in g  A c t, 
1855, a p p ly .”

T h e case has throu gh ou t proceeded  on  the basis that if  L ord  R e id ’s five 
con d ition s w ere satisfied , M id la n d  S ilico n es  w ou ld  not app ly  so  as to  
ex c lu d e  the Stevedore from  exon eratio n .

It d oes  not appear to h ave been  d isp u ted  that L ord  R e id ’s first tw o  
co n d itio n s w ere satisfied  (th ou gh  it w ill be necessary la ter to  advert to  
certain  d ifficu lties w h ich  arise from  the w ord ing o f  C la u se  1). B ea ttie  J. 
a lso  held  that L ord R e id ’s third co n d ition  had been  m et, the B ill o f  
L ad in g  being in a form  w ith  w h ich  the S teved ore w ere fam iliar and it  
h av in g  passed through their hand s prior to  the co m m en cem en t o f the  
u nload ing. T h e m ain  argum ent b efore B ea ttie  J. turned o n  w h ether  
L ord R e id ’s fourth con d ition  had been  m et— n am ely , w h eth er any d ifficu l­
ties ab ou t con sid eration  m ovin g  from  the S teved ore had  b een  overcom e. 
It w as argued for the S teved ore that there w a s an im p lied  o b lig a tio n  u p on  
th em  under the B ill o f L ading to d ischarge th e g o o d s co n sig n ed , such  an  
ob lig ation  p rovid ing sufficient con sid eration . B eattie  J. did n ot accep t  
that any such im p lica tion  arose , and co n clu d ed  that b ecau se  the S teved ore  
had not g iven  co n sid eration  for any p rom ise o n  the part o f the C on sign or  
to  re lease the S teved ore from  liab ility  or to  ex em p t them  from  liab ility  
in certain  respects (as set ou t in the B ill o f  L ad in g) th e Stevedore co u ld  
not cla im  to be a  party to the contract m ad e or ev id en ced  by the B ill o f  
L ad in g  at the tim e o f  its issu e.

B ea ttie  J., how ever, w en t on  to con sid er th e case on  the basis o f  w h ether  
the B ill o f L ad in g  w as or w as ev id en ce o f  the type o f contract 
recogn ised  as efficacious in  C a rlill v. C a rb o lic  S m o k e  B a ll C o . [1892] 
2  Q .B . 484 , [1893] 1 Q .B . 256 . H e  held  that the ex em p tio n  c la u se  in  
th e B ill o f L ad in g  w as an offer o f  ind em n ity  by th e C o n sign or m ad e  
through the Carrier as agent for th e Carrier’s servants or agents; that th is  
offer w as an  offer to  th ose p ersons w h o  m igh t be or turn o u t to  be servants  
or agents o f the Carrier, to  th e effect that if  they perform ed their var iou s  
fu n ction s in respect o f  the g o o d s  carried , th e C on sig n or w o u ld  ex em p t  
su ch  servants or agen ts from  a ll liab ility ; th a t such  an offer w as accep ted  
and the contract com p leted  w h en  th e servants or agen ts o f  th e  C arrier  
perform ed their required  fu n ction s in  resp ect o f  th e g o o d s  b ein g  carried;
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that the Stevedore accepted  the offer m ade to them  by perform ing their  
required function  to discharge the drill; that the C o n sign or’s prom ise  
bound the C o n sig n ee; and that the S teved ore cou ld  accord in gly  rely o n  
the prom ise o f ex em p tion  as aga in st the C on sign ee. B eattie  J. therefore  
gave judgm ent for the S teved ore on  th is basis.

The case in the Court of Appeal
T he C on sign ee ap p ealed  to the C ourt o f  A p p eal (Turner P., R ich m on d  J. 

and Perry J.), w h o u n an im ously  a llow ed  the appeal. T h ey  agreed w ith  
B eattie  J. that it w as im p ossib le  to  regard the C o n sig n or and the 
Stevedore as bound in ter  se  in contract at the tim e w h en  the B ill o f  
L ading w as signed and d elivered , b ecause at that stage at least no  
con sid eration  m oved  from  the Stevedore. A s  Perry J., in particular, 
pointed  out, now here in the B ill o f  L ading or elsew h ere is there any
p rom ise by the S teved ore, or an yon e e lse  ex cep t the C arrier, to  un load
the d r i l l : no on e but the Carrier undertook  to perform  the ob lig ation s  
o f  carriage, and the C on sign or cou ld  not co m p el the S teved ore to unload  
or sue them  if they refused to d o  so.

A s  for the S teved ore’s co n ten tion  based on  the C a rlill ca se . T urner P. 
and R ich m on d  J. held  that, for such a type o f  contract to  arise, the offer 
m ust expressly  or im p lied ly  m ak e know n to the persons to w h om  it is 
addressed  som e particular m eth od  o f  accep tan ce as sufficient to m ake the 
bargain binding; w h ereas the language o f  C la u se  1 o f  the B ill cou ld  not,
b ecause o f  its gen era lity , be fitted into the ca tegory  o f  an offer to  the
w orld  at large, bein g rather in tended  to con fer an ab so lu te  and u n con d i­
tional exem p tion  on  every on e o f  the Carrier’s em p lo y ees  or agents.

Perry J. added that, having fa iled  as a co n tem p oran eou s co lla tera l 
contract (as held both by B eattie  J. and the C ourt o f  A p p ea l), the C lause  
cou ld  not properly be treated as an  offer  m ad e by the C o n sign or to  the 
servants and agents o f the C arrier through the latter’s agen cy , for the  
fo llow in g  r e a so n s :

(1) if that w ere the in ten tion , on e  w ould  ex p ect to  find it c learly  so  
ex pressed  in a carefu lly  w orded d ocu m en t, and not left to  be 
suggested  by in ference or im p lica tion  on ly;

(2) the cla u se  w as silen t as to  the m ethod  o f  accep tan ce by perform ance  
o f  the a lleged  offerees;

(3) if the c lau se w as an offer to the Stevedore it w as a lso  an offer to a 
large indeterm inate num ber o f servants and agents o f the Carrier, 
and so  con tem p lated  an infin ite variety o f  w ays o f  accep tan ce—
“ one offer and a m ultitu d e o f  accep tan ces by perform ance o f  
en d less varieties and o f  an unkn ow n and unstated  nature ”— a 
situ ation  far rem oved  from  the on e offer and on e m eth od  o f  
accep tan ce con tem p lated  in C a r lill’s  case;

(4) such a find ing w ou ld  be in con sisten t w ith  the w ords o f  the C lau se  
itse lf, w h ich  stated that “ a ll such persons [servants and agents  
etc.] shall to th is ex ten t be or be d eem ed  to  be parties to  th e  
co n tra c t in  or ev idenced  by this B ill o f  L ad in g  ” , such contract  
bein g the contract o f  carriage betw een  the C on sign or and the 
Carrier, and not som e other contract;

(5) even  if the S teved ore’s participation  in th e  co n tra c t w as lim ited  by  
the w ords “ to th is ex ten t ” , the purpose nevertheless w as to m ake  
them  a party to  the contract in  or ev id en ced  by the B ill o f  L ading, 
not to  any oth er contract— thus leavin g  n o  room  for suggesting that 
the S teved ore w as party to  so m e separate and in dependent (a lso  
undefined) co n sig n or-steved ore contract.
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T he C ourt o f A p p ea l, having d ism issed  the S teved ore’s tw o m ain  

co n ten tion s— nam ely , first, that they w ere parties to an  im m ed ia te contract 
and thereby entitled  to rely on  its ex em p tio n  cla u ses or, secon d ly , that 
they had accepted  by perform ance a C a r lill-type offer and w ere thereby  
entitled  to take advantage o f  the ex em p tio n  cla u ses o f  the contract so  
co n stitu ted — found it unnecessary to co m e to a co n clu sion  on various  
issues w hich w ould  have arisen con seq u en tia lly  if they had decided  either o f  
the m ain issues in favour o f  the S teved ore— e.g. (1) w h ether a prom ise by  
th e  Stevedore to perform  an ob lig ation  a lready incu m b en t on  the Carrier 
or on the Stevedore th em selves by virtue o f their a lleged  contract w ith  
the Carrier (i.e ., to unload the drill) co u ld  be sufficient co n sid eration  to  
support a contract betw een the C on sign or and the Stevedore (cf. S h a d w e ll  
v. S h a d w e ll  (1860) 9 C .B . (N .S .) 159; S co tso n  v. P egg  (1861) 6 H . & N . 295; 
C h ich ester  v. C o b b  (1866) 14 L .T . 433); (2) w h ether section  1 o f  the B ills  
o f  L ading A ct 1855 (U .K .) (or section  13 o f  the M ercan tile  L a w  A ct 1908 
(N .Z .)— in m aterially  sim ilar term s) operated  to en ab le the Stevedore to  
take advantage o f  the ex em p tion  cla u se  as aga inst the C o n sig n ee, as to  
w h ich  R ich m on d  J. expressed  co n sid erab le  doub t.

The Stevedore’s propositions to the Board
Since the argum ent before us proceeded in som e respects on  sign ificantly  

different lines than that b efore the N e w  Z ealan d  cou rts, it is desirab le to  
set out in co u n se l’s ow n  w ords the p ropositions ad vanced  on  b eh a lf o f  
the S teved ore: —

1. T h e B ill o f L ading con stitu ted  or w as ev id en ce o f  an  im m ed iate ly  
binding contract betw een  the [C onsignor] and the [Steved ore], 
m ade through the m ediu m  o f  the [Carrier] as agents for the  
Stevedore and supported  by co n sid eration . It w as a term  o f  that 
contract that the [Stevedore] shou ld  have the benefit o f every  
ex em p tion  from , and lim itation  o f, liab ility  con ta in ed  in th e B ill 
o f  L ading.

2. T he B ill o f  L ading con stitu ted  or w as ev id en ce o f  an  im m ed ia te  
bargain betw een  the [C onsignor] and the [S teved ore], m ade through  
the m edium  o f  the [Carrier] as agent for the [S teved ore], w h ich  
m atured in to  a b indin g unilateral con tract w h en  the [Stevedore] 
m ad e the bargain u n con d ition a l and su p p lied  co n sid era tion  by  
perform ing services in  relation  to the go o d s. It w as a term  o f the 
bargain that if  the [Stevedore] perform ed services in relation  to  the  
good s they sh ou ld  have the benefit o f  every ex em p tion  from , and  
lim itation s o f , liab ility  con ta in ed  in the B ill o f  L ading.

3. T he B ill o f  L ading con ta in ed  an offer by the [C onsignor] to  th e  
[Carrier] as agent for the [Stevedore] to  enter in to  a unilateral 
contract w hereby if the [Steved ore] perform ed services in  relation  to  
the go o d s the [C onsignor] w ould  g iv e  them  the benefit o f  every  
ex em p tion  from , and lim ita tion  o f, liab ility  con ta in ed  in  the B ill  
o f  L ading. T h e  offer m atured in to  a b ind in g contract w h en  the  
[Stevedore] accep ted  the offer and su p p lied  co n sid eration  by  
perform ing services in relation  to  th e goo d s.

4. W h ether or not there w as an y  contract betw een  th e [C onsignor]  
and the [S teved ore], the B ill o f  L ading ev id en ced  the co n sen t o f  
the [C onsignor] to  the perform ance o f  services in relation  to  the  
g o o d s u p on  term s that the [Stevedore] sh ou ld  have the ben efit o f  
every ex em p tio n  from , and lim ita tion  o f, lia b ility  co n ta in ed  in  th e  
B ill o f  L ading. T h is  co n sen t nu llified  the d u ty  o f  care w h ich  the  
[Stevedore] w ou ld  o th erw ise have ow ed  at co m m o n  law . A ltern a ­
tively , the co n sen t exclu d ed  or qualified  th e liab ility  o f  th e  
[Stevedore] for breaches o f  th at duty.
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T h e S teved ore’s first p rop osition  (a b inding contract from  the beginn ing  

supported  by con sid eration ) w as the first co n ten tion  advanced  to , and  
rejected by, both B eattie  J. and the C ourt o f  A p p ea l. T h e  S teved ore’s 
third prop osition  (a contract o f  the C a rlill-type) w as that accepted  by  
B eattie  J. and rejected by the C ourt o f  A p p ea l. T h e  S tev ed ore’s secon d  
p rop osition  is apparently new , being an attem p t to fram e a sligh tly  
different type o f con tract based on  an offer w h ich  m atures into a contract  
by later perform ance su p p ly in g  the co n sid eration , w h ich  w ou ld  m eet som e  
o f the ob jection s raised by the C ourt o f  A p p ea l to  the S tev ed ore’s third  
prop osition . T he S teved ore’s fourth p ro p ositio n  seem s to be entirely new .

T h e S teved ore’s secon d  and third p ro p osition s a llege a “ unilateral 
con tract ” . T h is m ay seem  a quain t ex p ression  in the law  o f  contract, 
but it is w ell understood . F or ex am p le , C h itty  on  C o n tra c ts  (23rd ed ., 
1968, vo l. 1, para. 13), sta tes:

“ By a  unilateral contract is m eant . . .  a contract in  w h ich  on ly  
on e party is bound. B ilateral contracts, on  the other hand , are th ose  
in w h ich  both parties are boun d. In stan ces o f  unilateral contracts  
are as fo llo w s: a coven an t by on e party in a con tract under seal;  
the m aking o f  a prom issory note; the accep tan ce o f  a b ill o f ex ch an ge;  
the offer o f a reward for the return o f  lo st property; the grant o f  
an op tion  to purchase property. B ilatera l contracts com p rise the  
exch an ge o f  a p rom ise for a p rom ise .”

T o  th is it m ay be usefu l to  add a q u otation  from  W illis to n  on  C o n tra c ts  
(3rd ed ., 1957, V o l. 1, para. 106, headed “ Insufficient B ilatera l A greem en t  
M ay by P erform ance on O ne S id e B ecom e V a lid  U n ilateral C o n tr a c t”):

“ . . . each  prom ise in a bilateral contract m ust be sufficient c o n ­
sideration  for the other, or both prom ises m ay n ot be en forced . 
A ccord in g ly , if e ither prom ise is too  indefin ite for en forcem en t, or if  
eith er prom ise for any reason is insuffic ient co n sid eration , both  
prom ises fail. B ut a prom ise that w as or ig in ally  to o  ind efin ite , m ay  
by perform ance becom e defin ite . T h e other party to  the bargain  
m ust be regarded as co n tin u o u sly  assen tin g  to receive such per­
form an ce in return for his ow n  prom ise, and a va lid  unilateral contract  
arises on receip t o f  such perform ance. . . . T h e  prom ise on on e  
side o f  a bilateral agreem ent m ay be insufficient as co n sid eration . . . . 
Y et if perform ance is m ade o f  the cou n ter-p rom ise and that  
perform ance w as som eth in g  detrim ental to  the prom isor or ben eficia l 
to the p rom isee, the p rom ise w hich  w as itse lf insufficient as  
co n sid eration , thereupon b eco m es b in d in g .”

T he S teved ore’s first p ro p osition  propou n d s a b ilateral contract. T h e  
S teved o re’s secon d  and third p ro p ositio n s p ropound different types o f  
unilateral contract. T he S teved o re’s fourth p rop osition  d oes  not d ep end  
on contract. T he S teved ore’s first, secon d  and third p ro p osition s are 
alternative to on e another and m utually  ex c lu siv e— co u n se l for the  
S teved ore w as th rou ghout ex p lic it  on  this poin t. T h e S tev ed ore’s fourth  
p rop osition  is a lternative to the first three and stands by itself.

It is on ly  on  the S teved ore’s first p rop osition  that any q u estion  o f  
co n sid eration  a r ises: if the S teved ore’s secon d  or third p ro p ositio n  is  
valid , perform ance u n d o u b ted ly  provid es con sid eration ; w h ile  the S tev e ­
dore’s fourth p ro p ositio n  d oes n ot depend on contract at all.

The Stevedore’s Adm issions/Subm issions to the Board
In ad d ition  to refram ing their p ositive  ca se , co u n se l for the Stevedore  

m ad e tw o a d m ission s or a ssu m p tion s or su b m issio n s w h ich  a lso  m ak e  
th e  ca se  as subm itted  to th e B oard  sign ifican tly  different from  that argued  
in the N e w  Z ea lan d  c o u r ts : —
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(1) W hereas in the N ew  Z ealan d  courts it w as argued that the B ill 

o f L ading d isc lo sed  an  im p lied  ob lig ation  on  the Stevedore to  
un load  the drill, w h ich  su p p lied  the con sid eration  for the a lleged  
im m ediate b ilateral contract b etw een  the C o n sig n or and the  
Stevedore, it w as accepted  before us that the B ill o f  L ading d isc losed  
no im plied ob liga tion  on  the Stevedore to d o  an yth in g a t all.

(2) T he Bill o f  L ading conta in ed  tw o contracts in one d o cu m en t— by 
the C onsignor w ith the Carrier on  the on e hand, and by the C o n ­
signor with the S tevedore on  the other.

T h ese tw o ad m ission s are, in m y view , o f fundam ental im portance to  
the d ecision  o f th is appeal. I shall on ly  note at the m om en t, as regards 
the S teved ore’s second ad m ission , first, that C lau se 1 o f  the B ill o f  L ad in g  
speaks o f “ the contract ” in the singu lar (“ all such  persons shall to  this  
extent be or be d eem ed  to be parties to the contract in or ev id en ced  by 
this B ill o f L ading ”) and, secon d ly , the S teved ore’s secon d  ad m ission  is 
in  any even t an over-sim p lifica tion — on the S teved ore’s argum ent the  
B ill o f  L ading co n ta in ed  not tw o but a m ultitude o f  con tracts— by the  
C onsignor w ith the Carrier on  the on e hand, and on the other w ith all 
th ose  w h o were then or w h o m ight at any relevan t future lim e becom e  
em p lo yees or agents o f or indep en d en t contractors for the C arrier all 
over the w orld , som e o f  w h om  m ight not even  be in ex isten ce  as corp orate  
b od ies at the tim e o f the issu e o f  the B ill o f  L ading (yet all are deem ed  
to  be parties “ to  the contract in or ev idenced  by the B ill o f  L ading ” , 
and the C arrier to be contracting as their agent).
Further General Observations on Clanse 1

I respectfu lly  agree w ith  R ich m on d  J. that the co m m o n  law  d oes not 
tend to favour c lau ses w h ich  lim it or ex clu d e liab ility  for n eg ligen ce (see, 
e.g., Fullagar J., D ix on  C.J. agreein g, in W ilson  v. D a rlin g  Is la n d  S te v e ­
dorin g  a n d  L igh tera ge  C o m p a n y  L td .  [1956] 1 L loyd s R ep . 346; 95 
C .L .R . 43 , 7 0 -7 1 ; referred to w ith  approval by V isco u n t S im on d s in  
M id la n d  S ilico n es  at p. 472). R ich m on d  J. a d d e d :

“ I w ould  in any even t be reluctant to g ive  efficacy to an ex em p tion  
clau se by reading into it so m e stip u lation  w h ich  the draftsm an had  
not h im self seen fit to  form u la te .”

I agree. C ertainly a court sh ou ld  not g o  ou t o f  its w ay to re-w ord an  
exem p tion  clause in order to g ive  it efficacy w here, as here, ” act, neglect 
or defau lt ” w ould  appear to ex tend  to theft or even  m a lic io u s dam age.

T h en  there is the provision  that “ the carrier is or shall be deem ed to  be  
acting as agent or trustee [etc.] It is d ifficu lt to see h ow  the ben eficiary  
o f  a trust created by G a u se  1 can  a lso  be a principal co ntractor in  
respect o f the sam e subject m atter; nor d o es  th is m ak e it any easier to  
read the p rovision  as an offer lead in g  to  a unilateral contract. T h en  aga in  
there is the reference to persons w h o  “ m ight be ” servants or agents  
“ from  tim e to tim e ” , to  w h ich  I have a lready adverted  w ith  reference  
to  the S teved ore’s secon d  a d m iss io n ; this w ou ld  seem  to ra ise form id ab le  
difficulties on any issu e  o f  ratification .

F in a lly , on  the S teved ore’s argum ents in  favou r o f  their first three  
p rop ositio n s, the Carrier seem s, ev en  a llow in g  for the S teved ore’s secon d  
a d m ission , to  be d o in g  w hat V isco u n t H ald an e L .C . in D u n lo p  v . S e ljr id g e  
[1915] A .C . 847 at p. 854 said  cou ld  not be d on e— nam ely , to contract as 
principal and agent “ in the sam e breath ” .
The Stevedore’s First Proposition

T h e w h o le  basis on  w h ich  the S teved ore con ten d ed  for an im m ed ia te  
bilateral contract in the N e w  Z ea lan d  courts has d isappeared  w ith  th e  
S teved ore’s first ad m ission . B u t the tw o ad m ission s together in vo lv e  that  
the a lleged  contract betw een the C on sign or and the S teved ore d oes n ot
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go  beyond C lause I (" fo r  the p u r p o se ” : " t o  this e x te n t ”). 1 co n fess  to 
difficulty in grasp ing the very co n cep t o f  a contract co n sistin g  o n ly  o f  an  
ex em p tion  c la u se :  I am  not satisfied  that C lau se  1 estab lish es a p a c tu m  
betw een  the C on sign or and the S teved ore , q u ite  apart from  n u du m  p a c tu m . 
M oreover, ex em p tio n  from  w h at? T here w as, a d m itted ly  n ow , no  
contractual ob lig ation  on  the Stevedore to  d o  anyth in g a t a ll. F aced  w ith  
this q u estion , co u n se l for the S tevedore answ ered  that it m ean t ex em p tion  
from  tortious liab ility  if any servant or agent o f  or in d ep en d en t contractor  
for the Carrier did an yth in g in relation  to the go o d s in co n n ectio n  w ith  
their carriage under the B ill o f  L ading. B ut th is is reading in to  C lau se 1 
w h at is not there exp ressed — indeed , re-w riting it. In any ca se , co u n se l’s 
con stru ction , even  if  correct, w ou ld  estab lish , not an im m edia te b ilateral 
con tract, but a u n ilateral contract (such as is proposed  in the S teved ore’s 
secon d  and third p ro p o sitio n s)— som etim es, indeed , actu a lly  ca lled  “ an 
/'/ contract ” .

S in ce, in the light o f  the S teved ore’s new  ad m ission s before the B oard , 
there w as, in m y op in io n , no im m ed ia te p a c tu m  created  b etw een  the  
C on sign or and the Stevedore at the tim e o f  the issu e  o f  the B ill o f  
L ad in g , it is strictly  unnecessary to con sid er the new  w a ys in w h ich  co u n se l 
for the Stevedore form ulated  his ca se  to support co n sid eration  m ovin g  
from  the S tevedore at that tim e, w h ich  w ou ld  be required to support an  
im m ed ia te b ilateral con tract— to prevent it being n u d u m  p a c tu m . N ev er ­
th eless , I advert briefly to  the argum ents, in deferen ce to their interest 
and ab ility  and in view  o f the im portance o f  the juridical p o in ts raised.

C o n sid eration  based on  an im plied  prom ise by the S teved ore to  un load  
the drill having been  ab an d on ed , the S teved o re’s case on co n sid eration  
had perforce to be fram ed anew . T h is w as d on e in tw o altern ative w ays. 
F irst, it w as sa id , co n sid eration  m ovin g  from  an agent o f the prom isee is 
sufficient to support a prom ise to the p rom isee. F or th is prop osition  
F lem in g  v. B an k o f N e w  Z ea la n d  [1900] A .C . 577 wa s  ci ted.  B ut I do  
n ot think that such  a  reading o f  F lem in g ’s  ca se is co n sisten t w ith  the  
d ec isio n  in D u n lo p  v. S elfr idge , w h ich  p roceeded  (excep t for L ord  
P arm oor’s speech) on  the assu m p tio n  that D ew s w ere D u n lo p ’s agen ts, 
and w here co n sid eration  certain ly  m oved  from  D ew s to  Selfridge. 
F lem in g ’s  case d oes not purport to  be layin g d ow n  an y such  general 
prin cip le o f  law  as con ten d ed  for by the Stevedore. T hat case w ou ld  be, 
in m y op in io n , an u nsafe fou n d a tion  for estab lish in g  a rider to D u n lo p  v. 
S elfridge , w h ich  w as, o f  cou rse , later in date. In any ev en t, J d o  not 
th ink  that any co n sid eration  w as g iven  by the Carrier as the S teved ore’s 
agent. T h e Carrier w a s the S tev ed ore’s agen t on ly  “  for the purpose  
o f ” C lause 1. T h e co n sid eration  g iven  by the C arrier w as g iv en , not as 
the S teved ore’s agent, but as principal in respect o f  the a lleged  sep a ra te  
contract o f carriage con ta in ed  in the B ill o f L ading.

T h e secon d  w ay in w h ich  the Stevedore tried to form ulate con sid eration  
to support an  im m ed ia te  b ilateral contract w as based  o n  the p rop ositio n  
that con sid eration  furnished to  A  by jo in t p rom isee B is sufficient to  
support a p rom ise m ade to jo in t prom isee C . T h ou gh  th is p rop osition  
rests on ly  on d icta (see M c E v o y  v. B elfast B an kin g  C o. L td .  [1935] A .C . 24, 
36, 43 , 52; C o u lls  v. B a g o t’s  E x ecu to r  a n d  T ru stee  C o . L td .  [1967] A rgus  
L .R .3 8 5 , 395 , 400 , 405), it seem s to  be an attractive p ro p ositio n  in  respect  
o f  gen u in e jo in t prom ises. A s  W in deyer J. said  in h is d issen tin g  judgm ent  
in  C o u lls ’ ca se , speak in g o f  “ a contract m ad e w ith  tw o or m ore persons  
jo in tly  ” ,

“ T h e  prom ise is m ad e to them  co llectiv e ly . It m ust, o f  course, 
be supported  by co n sid eration , but that d oes  not m ean  by co n sid era­
tion  furn ished  by them  separately . I t m ean s a con sid eration  given  
on b eh a lf o f  them  a ll, and therefore m ovin g  from  all o f  th em .”
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B u t that is not the ca se  here. T h e on ly  jo in t p ro m ise is in  respect o f  
C lause 1, to  w hich  a lon e the S teved ore w as a lleged ly  a party. T h e  C arrier 
did  n ot furnish co n sid eration  in  respect o f  th is jo in t p rom ise , but in  
respect o f  the a lleged  sep a ra te  con tract o f  carriage, to  w h ich  th e S teved ore  
w as not a party (even  though , e x  h yp o th es i, C lau se 1 w as a co m m o n  term  
o f  both a lleged  contracts). I t w ou ld  be pure fiction  to  h old  that the  
Carrier w as g iv in g  consid eration  on behalf o f  the Stevedore (and all the 
other a lleged  parties to the contract, som e n ot yet ascerta in ed , som e  
p ossib ly  not yet in  ex isten ce).

T he Stevedore’s Third Proposition
It is con ven ien t next to con sid er the S teved ore’s third p rop osition , based  

on  C a rlill’s  ca se , before co n sid erin g  the S teved o re’s new  form u la tion  o f  a  
unilateral contract in their second p rop osition , since the form er w as the 
w ay in w h ich  the case on  unilateral contract w as subm itted  in th e N ew  
Z ealan d  courts.

It is sufficient to say that I  resp ectfu lly  con cu r w ith  the v iew s o f  the 
C ourt o f  A p p ea l (sum m arised  ab o v e) in this part o f  the case. In particular, 
I  agree that C lau se 1 conta ins n o  express offer; that it d oes not have the 
essentia l characteristics o f a C a r lill-type offer, in  that it d oes  not con ta in  
by reference or im p lica tion  any particular m od e o f  accep tan ce by co n d u ct  
or otherw ise; and that its attem pted  construction  as an offer is in co n sisten t  
w ith  the w ords o f  the C lause itse lf, w hich  purport to  m ak e the Carrier’s 
servants and agen ts “ parties to  th e  co n tra c t  in or ev id en ced  by th is B ill 
o f  L ading ” (nam ely  the contract o f  carriage m ad e betw een  the C onsignor  
and the Carrier), not m ere offerees to  som e other separate and different 
(unilateral) contract.

The Stevedore’s Second Proposition
T h is w as a new  w ay o f putting their ca se , no dou b t to  o b v ia te  som e o f  

the points m ade by the C ourt o f  A p p ea l in relation  to the S tev ed o re’s third  
p rop osition . T h e d ifference betw een  the tw o w a ys o f  putting the ca se  
can be illustrated by tw o sim p le  types o f  u n ilateral contract. In  th e  
first, A  says to B , “ If you  w ill d ig over m y k itch en  garden next T u esd ay  
I w ill g ive you  £ 2 .” B rep lies, “ A g reed ! I f  I d ig over you r k itch en  
garden next T u esd ay  I w ill g e t £2  from  y o u .” T h ou gh  there has been  
w h at the S teved ore’s secon d  p rop ositio n  ca lls  “ a bargain ” , neither party 
is  co ntractually  bound at th is stage, and A  can , at any reason ab le period  
b efore the tim e for p erform ance, co m m u n icate  the w ithdraw al o f h is offer 
w ith ou t incurring liab ility . B u t, if the offer is not so  w ithdraw n, and if  
B  on T u esd ay  d oes d ig over A ’s k itch en  garden (th e m od e o f perform ance  
being clearly ind icated ), the con tract is co m p lete  and A  is boun d to pay  
B  £2. T h e  acceptance is verbal, and perform ance furn ishes the c o n ­
sideration  m ovin g from  B. In the secon d  type, A  m ay say to  B , “ If yo u  
d ig  over m y k itchen garden  next T u esd a y , I w ill pay you  £ 2 .” B  d oes  
n ot verbally  co m m u n icate  h is accep tan ce o f  the offer, A  having im p lied ly  
w aived  such requirem ent. B u t if  A  d o es  not co m m u n ica te  any w ithdraw al 
o f  h is offer, and if  B o n  T u esd ay  d oes d ig over A ’s k itch en  garden , th e  
offer is  accepted  by the stip u lated  m od e o f  p erform ance, w h ich  a lso  
p rovides the co n sid era tion : A  is boun d  to  pay B  £2 . T h is  latter type  
o f  unilateral contract— th e C a rlill-type contract— is th at p ropounded  in  
th e S teved ore’s third p rop osition ; the form er typ e o f  u n ilateral contract  
in th e S teved ore’s secon d  proposition . A s co u n se l for the Stevedore  
rightly su bm itted , they are m utually  exclu sive . N ev erth e less, both require 
an offer, and on e stip u lating a m od e o f  perform ance. H ere, for th e  
reasons g iv en  in  the C ourt o f A p p ea l and heretofore , there w as no offer, 
an d  no sufficient stip u la tion  o f  a  m od e o f  perform ance w h ich  w ou ld  
con stitu te  acceptance.
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T h e Stevedore relied for his secon d  p rop ositio n  on  G rea t N o rth ern  
R a ilw a y  C o m p a n y  v. W ith ou t (.1873) L .R . 9 C .P . 16, a w e ll-k n ow n  case  
the sou n d n ess o f  w h ich  has never been d ou b ted . B u t it  is far rem oved  
from  the instant. I t w as an  ex am p le  o f  a very u su a l type o f  contract by 
tender. T h e  p laintiffs invited  tenders for go o d s w h ich  th ey  m igh t require 
in  the fo llow in g  year; the d efen d an t w rote offering to su p p ly  the go o d s  
at specified  prices “ in such q u an tities  as the co m p a n y ’s storek eep er m ight 
order from  tim e to tim e and the p laintiffs accep ted  the tender. T here  
w as at this stage no co m p leted  con tract, since no con sid eration  had m oved . 
B u t the d efen d an t’s letter con stitu ted  an offer sp ecify in g  a m o d e o f  
accep tan ce— nam ely , ordering the g o o d s as required— w h ich , if not w ith ­
draw n, the p laintiff co u ld  accep t by p lacing such order. O n their d o in g  
so  the con tract w as co m p le te— the d efen d an t had m ad e an  exp ress offer; 
it had been  accep ted  ex p ressly; and co n sid eration  had m oved  from  the 
plaintiffs to the d efen d an t in the sh ap e o f  their prom ise to  pay for the  
g o o d s on  delivery . T h e  facts have on ly  to be stated  for it  to  be ob v iou s  
h ow  that case differs from  the instant. G rea t N o rth e rn  R a ilw a y  C o m p a n y  
v. W ith a m  is a c la ss ic  ex a m p le  o f  the ca se  p ostu la ted  by W illis ton  w h ereb y  
an agreem ent fa ils  to  h a v e  in itia l con tractu al force by reason  o f w a n t o f  
co n sid eration  but is ca p a b le  o f su b sistin g  as an  op en  offer su scep tib le  o f  
accep tan ce by a stip u lated  m o d e o f  p erform ance, w h ich  a lso  sim u lta n ­
eo u sly  su p p lies the co n sid eration . H ere, h ow ever, for the reasons g iven  
by the C ourt o f  A p p ea l, C lau se 1, having fa iled  as an  im m ed ia te bilateral 
con tract (w hich  is w h at it purports and is exp ressed  to be), ca n n ot w ith ou t  
rew riting su b sist as an op en  offer; and such rew riting is not p erm issib le. 
A s C ardozo J. sa id , g iv in g  the m ajority jud gm en t o f the N e w  Y ork  C ourt 
o f A p p ea ls  in Sun P rin tin g  & P u blish in g  A sso c ia tio n  v. R em in g to n  P ap er  
c£ P o w er  C o m p a n y  Inc. 139 N .L . 470  (1923) at p .471 :

“ T here is need , it is true, o f no high d egree o f  in g en u it} , to 
show  how  the parties, w ith  little  ch an ge o f  lan gu age, co u ld  have  
fram ed a con tract to  w h ich  ob lig ation  w o u ld  attach . T h e difficu lty  
is that they fram ed another. W e are not a t liberty  to revise w h ile  
p rofessin g  to  co n stru e .”

The Stevedore’s Fourth Proposition
It is really sufficient to  d isp o se  o f  th is p rop osition  in  the circu m stan ces  

o f  the instan t ca se to say that, w ere it correct, a ll five o f  Lord R e id ’s 
co n d itio n s , w h ich  w ere co m m o n  ground betw een  the parties, w ou ld  be 
entirely  irrelevant: M id la n d  S ilico n es  should  have been  d ec id ed  the other  
w ay.

F urtherm ore, in m y op in io n , the S teved ore’s fourth p ro p ositio n  is 
in con sisten t w ith  both  the reasoning and the actual d ec isio n  in C o sg ro ve  v. 
H o rsfa ll (1945) 175 L .T . 334. It w as argued for the stevedore in M id la n d  
S ilico n es  that C o sg ro v e ’s  ca se  w as w rongly  d ec id ed  (p .465); but the  
d ec isio n  in M id la n d  S ilico n es  w as in co n sisten t w ith  that co n ten tion  (cf. 
L ord  D en n in g , d issen tin g , at p .489). In C o sg ro ve 's  ca se the plaintiff, an  
em p lo y ee  o f  a transport co m p a n y , w as travelling in on e  o f  their om n ib u ses  
on a free p ass, w h en  a c o llis io n  occurred w ith  an other o f the co m p a n y ’s 
om n ib u ses, cau sin g  th e plaintiff injuries. O ne o f  the co n d ition s  to w h ich  
the grant o f  the free pass w as subject w as that neither the com p an y nor 
their servants w ere to be liab le  to  the holder o f  the pass for person al injury  
how ever caused . T h e p laintiff sued the driver o f  his om n ib u s and  
recovered  d am ages. T h e  d efen d an t’s ap p eal to  the C ourt o f  A p p ea l w as  
d ism issed , on  the ground that the d efen d an t w a s not a  party to  the  
contract betw een  the p laintiff and the co m p an y , the co n d itio n  o f  exem p tion  
from  liab ility  not having been  im posed by the co m p an y  as agents for the 
defen dant. O n th e S teved ore’s fourth p rop osition  (un lik e th e first three)
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agency is qu ite irrelevant; m oreover, the S teved ore’s fourth p rop osition , 
if  valid , m erely needs rephrasing to fit the facts o f  C o sg ro ve  v. H o rsfa ll  
so  that the defen d an t shou ld  have succeed ed .

C ou n sel relied for the S teved ore’s fourth  p ro p ositio n  on  the ca ses w here  
a licen ce is coupled  w ith  a d iscla im er o f  liab ility  and on  H e d le y  B yrn e  
& C o. L td . v'. H eller  & P artn ers L td .  [1964] A .C . 465 . In a ll these cases, 
how ever, the right or service ex ten d ed  w as gratu itous; and o b v io u sly  
any p erson  m aking a g ift can  d elim it its ex ten t. T h e  ca ses g ive no grou n d , 
in  m y o p in io n , for any such  general prin cip le o f  law  as is  im p lic it in 
the S teved ore’s fourth p rop ositio n , w h ich , if v a lid , w o u ld  seem  to  p rovid e  
a revolutionary short cut to a ju s  q u a es itu m  ter tio .

Since I can n ot accep t the S teved ore’s fourth p rop ositio n , it is  unnecessary  
to  d iscuss the fine and difficult d istin ction s w h ich  co u n se l sou gh t to  draw  
betw een this p rop osition  and the d octrine o f vo len ti non  fit in juria.

Conclusion
F or the foregoing reasons I respectfu lly  agree w ith  the judgm en t o f  

the C ourt o f A p p eal.

In so  co n clu d in g  I m ust not be taken to be d ou b tin g  that a su itab ly  
drawn instrum ent co u ld  bring a con sign or and a steved ore in to  a re la tio n ­
ship  o f  ob ligation  and m eet L ord  R e id ’s five co n d itio n s in  such  a w ay  
that a stevedore co u ld  c la im  the benefit o f  an ex em p tio n  c la u se  ev en  
against a con sign ee. In th is co n n ection  I note that the c la u se  instantly  
in  qu estion  appeared in b ills o f lad ing before the M id la n d  S ilico n es  case  
and w as not drawn in  the light o f  that case. A ltern atively , n o  d ou b t, 
ex em p tion  cou ld  in  practice be secured by a  su itab ly  draw n ind em n ity  
clause. F in a lly , there seem s no reason to  q u estion  th at, as T urner P. 
though t, a b ill o f lading co u ld , if appropriately  drafted , co n ta in  an  offer 
giv in g  rise to  a unilateral contract w ith  a stevedore.
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