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Q. Did he say to produce any particular figure?
A. $9%4 million, as I recollect it.

Q. Now, do you recall speaking to Mr. Maxwell at
round about that time? A. Yes. Mr. Koch said
to me, "Look, you had better ring Tom Maxwell'.
I phoned from the office with all the others
present. I phoned Howard Smith, and asked for
My, Maxwell, and was told that he was in a
meeting. I said that the matter was urgent,
and would they get him to phone me back as soon
as possible. He phoned me back in Mr. Koch's
office.

Q. Roughly what hour was this, on 5th July? A.
This would have been, I would think, round about
midday. He phoned me back in Mr. Koch's office
and I said, "Tom, this is Bill here. We have
been discussing this matter of your offer here,
and we don't think three million shares is
enough". I said that to Mr. Maxwell. I said.
"We reckon that if you are minded to make an
application at all it should be for not less

 than 4,152,000 shares at a price of not less
than 22.%0 per share'.

Q. What did he say? When you said that to
Mr. Maxwell, what did he reply? A. He said,
"That is a coincidence. That is the figure" -
$2.%0 I mean - "$2.30 is the figure that I have
recommended. We have already made up our minds
that three million shares are not enough and we
are considering the matter", and at that stage
he said, "Look, I will have to go, they are
calling me back to the meeting". said, "All
right Tom," and hung up.

Q. Now, where didyou take lunch that day? 4. We
had lunch down in the board room at Millers.

Q. Who was there?
Mr. Koch, Mr. Walker, Mr. Ellis-Jones.

and also Mr. Bob Nicholl Junior.

Q. Can you remember any discussion you had with
him in particular? A. Yes, I can. Mr. Nicholl
had brogght down with him a couple of textbooks,
one of which was a report dealing with a case
called Hogg v. Cramphorn, and the other was in
the Australian Law Journal, in which there was

a comment or an abridged report of the Woodside-

Burmeh case. Mr. Nicholl and I discussed the

Who else was there? A. Mr. Taylor,
I am not

certain about Mr. Murphy - I think he was there -
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-question of an issue, and we also considered

what was written in the A.L.J. about Woodside-
Burmah, and we had a look at Hogg v. Cramphorn
as well, and at that stage we were considering
whether or not an issue of shares - (Objected
to my Mr. Rofe)

Who was the "we", who were considering it?
A. Mr. Nicholl and I.

Did any of the other persons have any worthwhile

contributions to make to this discussion? A.
No, I don't think they did, because we were - =

What was the substance of the conversation
between you and Mr. Nicholl, aided and abetted
by the Law Journal and Hogg v. Cramphorn?

A. That the issue of shares could be justified
if it were for a proper amount bearing in wmind
the company's cash requirements, and by cash
requirements - yes, bearing in mind the
coumpany's cash requirements.

In terms of clarification, when you say
"proper amount" there, are you referring
to the total amount raised, or the price
per share, or both? (Objected to by Mr. Rofe)

Did any parts of the conversation deal with
the price per share or the overall amount of
the share issue? A, The-evergll-szeunbt-of-the
shere-issue-wag-net-knewn-as-that-sime. (Objec~
ted to by Mr. Staff. By direction answer struck
out as indicated)

Witness: I am sorry. Could I have the question
again? .

Mr. Glass:

The question is, is there anything more to
tell us about the discussion between you and
Mr. Nicholl on the subject of a share issue
and the legal principles involved? I will
withdraw that. Would you be able, in volume
42 of the A.L.J.R., to identify the passages,
or passage, that you and Mr. Nicholl referred
to at that luncheon meeting? A. I think so.
(Objected to by Messrs. Staff and Rofe)

His Honour: Mr. Conway, you understand the
the refinements of what is involved in that
question? You are able to draw attention
to such parts of this article as you and
Mr. Nicholl adverted to in your discussion.

10

20

30

40



10

20

30

704

Witness: If your Honour pleases.

His Honour: It is not what you had in mind,
but the parts you referred to in your discus-
sion.

Witness: I understand that.

Mr. Glass:
Now, have you got the report open? A. Yes.

Have you. found the part that you had that day?
A. Yes. It is only a short paragraph.

You have got it? A. Yes.

Now, will you tell us the substance of the
discussion between you and Mr. Nicholl about
the part of the articles? A. Well, I read
part of the article to Mr. Nicholl.
You read part of it to Mr. Nicholl? A. Yes.

Which part did you read to him?
the part I read?

A. May I read

Yes. A. It is 42 A.L.J.R. at pages 264-265. 1
read the whole lot of it, not aloud, but the
particular part on which I commented -

His Honour:

The part you read to Mr. Nicholl. A."...the
High Court was asked by Harlowe, a substantial
shareholder in the coupany, to set aside an
allotment of nine million shares issued at a
premium that paid up only to ten cents per
share to Burmah Oil Australia Ltd. Harlowe
alleged that, as the company had sufficient
funds at the time of allotment, it was unneces-
sary to issue these further shares to raise

capital and that the allotment was made in lieu

of an issue to the public in order to prevent
Harlowe from increasing its holding in the

company. The Court (Barwick, C.J. McTierpan.
and Kitto, JJ)
tions were supported by the evidence.

did not find that these allega-
The rule
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that directors must at all times act bona fide for
the benefit of the company did not involve as a
corollary that an exercise of the power vested

in directors to issue new shares cannot be main-
tained as having been bona fide in the interests
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of the company unless the company had at the
time of the exercise an immediate need of the
capital to be paid up on the new shares. 'In
many a case this may be true as a proposition
of fact; but in our opinion it is not t.rue
as a general proposition of law. To lay down
narrow lines within which the concept of a
company's interest must necessarily fall would
be a serious mistake...An enquiry as to whether
additional capital was presently required as
often most relevant to the ultimate question
upon which the validity or invalidity of the
issue depends; but that ultimate question must
always be whether in truth the issue was made
honestly in the interests of the company.'"

10

Mr. Glass:

Did you make any comment on it when you read
it? A. Yes, I did.

Will you tell us what your comment was? A. I
said to Mr. Nicholl, "That is spot on with our
case. In fact, our case is stronger,

because, as I understand Woodside-Burmah,

they did not need money as quickly as we do".

20

And did Mr. Nicholl say anything to you??
A. Mr. Nicholl sgreed with that.

When did Mr. Nicholl
He would have left
He left, and took

Well, that is lunch time.
leave, as you recall? A.
shortly after 2 o'clock.
his books with him.

Mr. Nicholl left when? A. He left either at 20
2 o'clock or very shortly thereafter.

What was the next major event that afternoon?
A. Well, I stayed on in the board room. We
all stayed on. When I say "we" I mean the
rest of us except Mr. Nicholl stayed on in
the board room discussing the matter.

Can I interrupt to ask you this? Was there any
further discussion between you and the others
on the subject matter of the discussion between
yourself and Mr. Nicholl after he had gone?

2. Not that I recall. I think - not that I

recall.

40
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What was the next thing that happened?

A. Whilst I was in the board room a telephone call
came through for me, and it was Mr. Maxwell on
the line.

About what time was this? A. So far as I can
recollect this would have been some time after
3 o'clock.

You say Mr. Maxwell came on the line through to
you? A. Yes.

What did he say? A. He said, "Bill, I am ringing
up to let you know that we have decided to offer
for 4+ million shares at $2.30 per share, and I
will be bringing a form of letter around later
on setting this out".

When you received that intelligence by phone did
you make any outward indication of your inward
reception? A. Yes, I did.

What did you do? A. Well, at that stage they
were sitting at the table. We were all sitting
at the table. I was on one side, and when I gotb
this information I just cupped my hand over the
phone and said "4% million shares at $2.30 a
share".

And you made a sign which the record will show
as a circular digital gesture? A, If you say so,
Mr. Glass.

What gesture or words from the others did your
news provoke? A. I don't know what they saild.
It certainly did not provoke any gestures.

What is the next thing that you recall that
afternoon, Mr. Conway? A. I forget when we left
the board room, but not long after that, and about
a quarter to five that afternoon lr. Maxwell came
around to our office with a form of letter on a
Howard Smith letterhead setting out the proposal.
T read the letter, and when I saw him I was in
the ante-room just outside Mr. Taylor's office
and I cannot remember whether I read the letter
first, or whether I took him into Mr. Taylor's
room and read the letter there. I think IMr. Koch
was there, but I am not certain. There were
other people in that room, too, but I am not

sure who was there. Certainly Mr. Taylor was
there when I took Mr. Maxwell in.

In the Supreme
Court of New
South Wales
Equity Iivision

No. 6
Transcript of
Evidence on
Trial of Action

Defendants
Evidence

8th Defendants
Evidence
William Andrew
Conway

Examination by
Mr., . Glass }.C.

27th September

1972
(continued)



In the Supreme
Court of New
South Wales
Equity Division

No. 6

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

B8th Defendants
Evidence
William Andrew
Conway

Examination by
. Glass, Q.C.

27th September
1972

(continued)

Qe

Qe

Q.

707

Was any comment made by anyone on the form of
the letter? A. Only myself. I read through the

letter either in the ante~room or in Mr. Taylor's

room and I said to lMr. Maxwell, "Well, Tom,
that seems fine, but the reference here to
'development' I am not tooc keen on." He said,
"All right. Well then, so far as we arc con-
cegﬁed you can take it out, or we will take it
out"”.

Can you recollect in greater detail what that
reference to development was? A. Yes, 1 can.
The letter referred to the infusion of capital
either resolving or going some distance to
resolving the company's problems and to enable
it to engage in further development.

Did you say why you were not too keen on the
reference to development? A. I don't know
whether I did or not. I would be guessing
if I answered that.

Did Mr. Taylor make any comment on the letter?
A. The only comment I can recall him making
on the letter was saying "Well look, I will
want a letter in those terms with your
chairman's signature on it before the board
meeting tomorrow'.

Was any explanation offered as to why the
letter proffered was unsigned? A. No. The
letter referred to an agreement which was

not with the letter. But I don't know that
there was any coumment wade as to why the letter
was not signed.

Well now, did you talk to anyone that evening
about the matter? A. Yes, I did. I was at
houme that evening, and I was telephoned by
Mr. Kerrigan, of Allen Allen and Hemsley, who
told me that he was drafting - -

You had a discussion with Mr. Kerrigan? A. Yes,
I had a discussion with Mr. Kerrigan of Allen
Allen & Hemsley about the agreement.

Don't answer this - it may be objected to.
What was the discussion? (Objected to by
Mr. Rofe).

Now, on that same day, 5th July, did you have
any discussion with anyone about Sir Peter
Abeles' position? A. Yes.
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With whom did you have that discussion? A. It
was with Mr. John Aston.

About what time did you have the discussion?

A. It was at the - it was during the conference
in Mr. Koch's office which took place from half
past ten onwards.

You told us that Mr. Aston was not there at
lunch time. Approximately when did he leave?
A. I don't remember, Mr. Glass. I am not even
certain that he was not there at lunch time,
but I don't remember him being there at lunch
time. I think he left some time before lunch.
But it was during the conference in Mr. Koch's
office that started around about half past ten
and carried on when this discussion took place,
and Mr. Taylor was present, as I recollect it,
and - (interrupted)

Could I just interrupt to ask this? Had

Mr. Taylor reported any particular event to the
people in Mr. Koch's room before this conversa-
tion took place? A. I don't know whether it was
before or after it. I think it was - no, I am
not certain. Mr. Taylor did come in and report
a certain event to the people in the office.

What was it? What did he say? A. He said that
he had been speaking to Sir Peter Abeles on the
telephone. His words as I recollect them now,

were "Well, this is a declaration (Objected to

by Mr. Lockhard; allowed).

What was it that Mr. Teylor said about his phone
conversation with Sir Peter Abeles to those
present in Mr. Koch's office that morning,

5th July? A. He came in and said "Well, this is
a declaration of war". He said, "I have Just
been talking to Sir Peter Abeles on the phone
and he threatened to - " I can't remember the
precise words - "he threatened to rip up the
board", or "tear the board apart'. Mr. Taylor
said, "I heard him out. I said, 'You are a very
clever fellow, Peter'", or something of that
kind. That is the only recollection I have of
the conversation. I am not certain whether that
took place before or after the discussion with
Aston.
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with Mr. Aston? A. Mr. Aston said to all
present, but particularly, I think, to IMr. Taylor,
"Well, there is the clearest possibile conflict
between Peter Abeles' position as director of
Bulkships and any proposal for an allotment of 10
shares. He has no right to vote or engage in

the debate". He turned to me and said, "Don't
you agree?" and I said "Yes", or words to that
effect. Certainly I supported him. We then

got the articles of association of the company
and had a look at the relevant article.

Do you recsll the number of that relevant

article? A. DNo, I don't recall the number of

the article. Icqould identify it if I had a copy

of the articles in front of ue. 20

(Copy of Articles of Association handed to
witness) Can you identify the number from that?
A. Yes, it is article 97, on page 46.

What did you and he say about it? A. We both
agreed - (Objected to by Mr. Rofe)

You said to ggch other - A. I said to Mr. Aston,
"Well, he certainly is not disqualified by this
article', or words to that effect.

His Honour:

"certainly not disqualified by this article”. 30
A. Yes, or words to that effect. Aston said,

"No, but it has been the lawfor hundreds of years
that where a director is in conflict he is not
entitled to vote", and I agreed with that
proposition.

Mr. Glass:

Q.Was Mr. Taylor present? A. Yes, Mr. Taylor was

present.

Q. You later prepared the memorandum which is in

evidence as exhibit - anyway it is in evidence? 40
A. Yes,.
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How did you come to do that? How, when and under
what conditions did you come to prepare it?

A. I can't remember now whether I said to

Mr. Taylor, "Well, Arch, I will prepare the
brief for you for this meeting," or whether he
said to me, "I want you to draw up something for
me for the meeting'", but I prepared the memoran-
dun on that evening of the 5th, as I recollect,
and on the following morning before the meeting.
To my recollection I handed it to Mr. Taylor some
timehafter nine o'clock on the morning of the
sixth.

Some time after nineo'clock on the morning of the
sixth? A. Yes.

Now, on that wmorning when did you - what do you
know about the arrival of the Howard Smith letter?
A. Well, the Howard Smith lebtter arrived at not
earlier than 20 to ten. Mr. Maxwell brought

the letter around. It would have been about 20
to ten, because I can remember looking at my
watch. I took him in to Mr..Taylor's room. I
was down in the ante~room. I took him in

Mr. Taylor's room. To the best of my recollec-
tion I read that letter before I took him in
because he came in and I read through the letter
to make as certain as I could that it was in the
same terms of the form of letter he had shown to
me the previous night, and so far as I can - -

Was it, except - A. Except for those two lines.

Yes. A. Also there was the agreement with it
that was referred to in the letter, and 1 ran
through that quite guickly and that seemed to
me to be all right, too. Anyway, I took him in
to Mr. Taylor and that letter, incidentally was
signed by Mr. Howard Smith.

Well, do you remember any discussion with

Mr. Taylor when Mr. Maxwell and the letter and
the agreement went in? A. To the best of my
recollection I said to Mr. Taylor "Well, there

is the letter, and it is the same as yesterday
with the exception of those two lines, and I have
had a look at the agreement and it is okay".

All right. When did you see Mr. Balhorn that
day? A. I saw him in Mr. Taylor's room. I
think it was just after the letter from Howard
Smith had arrived. I think he came in jus?t
after the letter had arrived.
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And did he sagy anything about what he wanted
done? A. Yes. He said that he had - wait a
moment. When he came in he was handed -~ I think
Mr. Taylor handed him the letter for him to
read it and Mr. Balhorn said - not to me, but
to Mr. Taylor - "I spoke to Peter in Tokyo
about this last night - about this matter last
night - but we did not make wmuch progress, and
I rang him again this morning, but I think we
have got to ring him up and acquaint him with
the actual contents of this letter".

Yes. A. Mr. Taylor said, "All right, I will
get him", and he ordered a call to Mr. Duncan
in Tokyo.

Yes. A. Mr. Balhorn said to me, Well, Bill,
will you speak to Peter and explain the propo-
sition to him, because I had better go down to
the board room." I had never met or spoken to
Duncan before, and when the call came through
Mr. Taylor spoke to him and virtually introduced
we to Duncan over the phone and I took the

phone and spoke to Duncan.

Did anything pass between you and Mr. Balhorn
before he left? A. Yes. I think just after I
got on the phone to Duncan Mr. Balhorn said to
me, "Bill, ask Peter whether it is 'vote yes'
or 'abstailn'." I think at that stage I was on
the phone, and I just made a sign to him - I
Just indicated "Yes", I heard what he said.
Then he handed me a piece of paper on which the
words "yes" and "abstain" were written. I
then spoke to Mr. Duncan on the telephone.

Yes. Well, what did you say &o him? A. I
said, "Well, we have just got this letter

from Howard Smith a few minutes ago, and it

is a proposal we should allot to them 4%
willion shares at £2.30 a share, which means
roughly about §10 million. The coupany has

got at the present time short term loans of
approximately #10 million, and this cash
infusion will go a long way towards solving

its problems". Duncan said, "Yes, but is

this legal?" I said, "There is nothing in

the Companies Act which precludes the directors
from making an allotment, but if they do they
have got to do so bona fide and in the interests
of all shareholders. Also, they run the risk
of the company being suspended or de-listed
for some period, because it is a breach of thc
Stock Exchange Regulations". He then said,
"But is not this a bit unethical?" and I said,
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"As it stands the directors have got to have
regard to all the shareholders, and, so far, as
minor shareholders are concerned, well, there
could not be any argument about that anyway,
because if in fact Howard Smith stay in with
their offer then the minor shareholders are
going to get the opportunity to accept a higher
price than Ampol's. So far as Ampol and Bulk-
ships are concerned, well then from their point
of view they can either take their money and go
with a handsome capital profit or alternatively,
if they prefer to do so, they can hold their
shares. But in any event I cannot see that the
legitimate interests of shareholders are being
prejudiced".

Yes. A. He said, "Well thank you for a very
lucid exposition of what the position is." I
said, "Well, before Alan Balhorn went down to
the board room he asked me to ask you whether
you thought he should abstain from voting or
vote 'Yes', and Duncan said, 'Well, on the

basis of what you have told me', or some similar
words to that effect, 'I would say "yes"', so I
said, 'all right, I will let you know'", and
that terminated the conversation.

And what did you then do? A. I took the piece
of paper that Balhorn had handed to me and I
ticked the word "“yes" on it and went down to
the board room. I walked around to Balhorn and
gave him the piece of paper and then just went
to my seat at the table.

(Further hearing adjourned to 10 a.m. on
Thursday, 28th September, 1972)

(Mr. Kirby requested leave to be excused from
Hig Honour granted leave for Mr. Kirby 1972
and other counsel to be absent as necessary.)

to time.

His Honour: Are there any matters arising out of

the transcript?

Mr. Rofe: The third question from the top.
The answer should read "He gave me some facts
and figures as to Millers' financial position
and pointed out to me that from a short term

liability point of view the company was urgently

in need of cash" etc.
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Archibald Norman Taylor
on former oath:

His Honour: I will have it noted that you are
now commencing your re-examination of Mr. Taylor.

Mr. Glass:

At P.old 392 cof the tremseripty, Mr. Taylor, you were
asked questions about your release to the

Stock Exchange of the 327 valuation when the

Board had previously decided it should not be

made available. Do you remember that? A. 371 10
Mr. Glass.

Sorry, 371 A. Yes, I do recall.

Now, I ask you for what reason did you decide

on learning of the Ampol takeover offer to make

the Rettio and Vickery valuation public? A. I
believed that 50% of the shareholders the

company were aware of that valuation by Rettie

and Vickery and I felt it my duty as chairman

to inform the other 50% shareholders of the

company. 20

Now, you said at p.old 419:to.my.learned friend
Mr. Deane with respect to the Hambros letter
of intent that there were wvarious escape
clauses, the final preparation, delivery of
vessel, change of ownership and world crisis.
Do you remember saying that? A. Yes, I
remember saying that.

I ask you were those matters present to your
mind on July 6th 19727 A. Yes, they were

You were asked questions about letters which 20
you had written, one to the Bank of N.S.W. in

May 1972, one to the Commonwealth in June 1972

with regard to the Hambros l9.an. Do you

remember? A. Yes, I remember.

Had there been any events since those 19tters

which in your belief affected the security of

the Hambros loan since the last of the two?

A. There was on the 27th the joint announceuments

by Bulkships and Ampol and I believe that

announced that there would be a change of 40
ownership in the company.

What bearing in your belief did th.at have on
the security of the Hambros loan? A. Well, it
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would maeke it more insecure.
to be re-negotiated or repaid.

The loan would have

And lastly, Mr. Taylor, I ask you this - I might
even require leave, your Honour, to deal with
this topic. By wkat date had public circulation
developed regarding the sale of the Romanda shares
in Millers. (Objected to by Mr. Staff)

Had you read in financiasl columns any discussion
that the Lady Miller, rather, Romanda shares in

10 Millers were up for sale? Had you read it?
A. Yes.
Q. When did you first start reading it and where?
A. I can't recall the dates. November, certainly
November and December in 1971 in the financial
pages of the various media.
His Honour: Well, insofar as that msy be re-
opening, Mr. Deane, do you want to ask anything
on that last topic.
Mr. Deane: No, your Honour.
20 (Witness retired.)
William Andrew Conway
on former oath:
Mr, Glass:
Q. Mr. Conway, you got to the point in the
narrative where you gave a piece of paper to
Mr. Balhorn and went to your seat at the Board
table? A. Yes.
Q. Did Mr. Balhorn say anything to you when you
gave him the piece of paper? A. No.
20 Q. Wasthe meeting then already in progress or was

it about to begin? A. It was about to begin.

It had not commenced.

What were the first matters of business dealt
with in general terms? A. Well, it was a con-
firmation of the minutes as I recollect it of the
previous meeting. I think then we went on to the
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question of share transfers and the third 1tem
on the agenda was the joint announcement of
Ampol and Bulkships if I remember correctly.

What did the chairman say according to your
recollection? A. He said "The third item on

the agenda is the joint announcement of Ampol

and Bulkships but there has been a dramatic
development this morning and I will defer

dealing with this item until we have dealt

with this further uatter." He said "About 10
9.30 this morning I received a letter signed

by the chairman of Howard Smith Limited and I
propose to read this letter to you."

Did he do that? A. Yes, Mr. Taylor read the
letter out.

What was the next thing that happened? A.

Mr. Taylor then said "I will ask Mr. Conway to
read the agreement.” This was the agreement
which was referred to in the letter he had

read outb. 20

Did you do that? A. Yes, I read the agreement
out to the meeting.

What happened next? A. Mr. Taylor said "I

have been advised by the coupany's legal officer
and by Mr. John Aston that there is nothing in

the Couwpany's Act which precludes the directors
from making an allotment of shares dbut, if they
do, they would commit a breach of Stock

Exchange regulations which, if not waived, could
result in the suspension or de-listing of - 50
suspension of the company from trading or
de-listing: of the company for some period. I

am further advised that the directors must

act bona fide in the interests of the

company and that means all of the shareholders,
that they are not justified in acting in their

own interests or in the interests of some of

the shareholders only. Mr. Aston and !Mr. Conway,
as you know, are here to answer any legal
questions." He then turned to me and said 40
"Do you have anything to add to this,

Mr. Conway?".

Yes, and what did you add? A. I said "Well,
not a great deal really except that so far

as de-listing is concerned I do not think the
Stock Exchange would de-list us without giving
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us an opportunity to make representations, and,
in any event, I don't know that de-listing is
going to affect the shareholders because at some
stage we are going to be de-listed and in the
meantime the shareholders would have two alter-
native offers available to them." I said "In
my view the Board has a duty to consider the
interests of all shareholders, both msjor and
minor, and if it is satisfied that it is in the
interests of all the shareholders then, in uy
view, they should accept the offer but, if they
are not satisfied that it is in the interests of
all the shareholders, then they should reject it."

Yes. Now, did you express any view yourself as
to what the Board should decide? A. No.

Who was the next person to speak? A, Mr. Aston
spoke - I am not certain whether it was at

Mr. Taylor's invitation or whether he did it

on his own accord.

Well, either of them spoke? A. Mr. Aston said
"I would not presume to predict the attitude
which the Stock Exchange might adopt either on
suspension or de-listing but I am personally
aware that over the last 12 months or so there
have been 16 occasions on which there has been
a breach of Stock Exchange regulations and no
action has been taken by the Exchange.”

What was the next thing that happened? A. I
think Sir Peter Abeles then said '"Mr. Chairman,
vhat was the price per share?" and Mr. Taylor
said "g2.30.". Sir Peter Abeles then said so
far as I can recall, '"Well, here we are being
asked to allot shares at $2.3%0 when statements
have been made that we have got an asset backing
in excess of £3%.70 and this would be a dilution
of the company's capital." Mr. Taylor said "I
note your comments."

What else did he say? A. Mr. Taylor then turned
to Sir Peter Abeles and said "Sir Peter, as s
director of Bulkships and bearing in mind the
joint announcement by Ampol and Bulkships of
their intention to act jointly in respect of
this company I consider that there is a clear
conflict of interest in your case as a director
of this company and your interest in Bulkships
and I invite you to disqualify yourself from
taking part in the discussion or the vote on
this matter."
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said, "Well, I am certainly not disqualifying
myself. I have always disclosed my interest.”
I think that was all Sir peter said. Then

Mr. Taylor intervened and said "Well, I think
there is a conflict of interest and I rule that
you are not entitled to take part in the debate
or to vote on the question."”

Then? A. Sir Peter said, "Well, Mr. Chairman, I

do not accept your ruling" and Sir Peter Abeles
turned then to Mr. Aston and said words to the
effect "What is your opinion, John?" and Mr.

Aston replied "Inuy opinion, the chairman's

ruling is correct and is completely unchallengable."”
Sir Peter Abeles said, "Well, where is it in the
minutes?" - he could have added some other words
but certainly he said "Where is it in the minutes?"
- and Mr. Aston replied "There is no minute
covering this matter but it has been part of

the law for over 100 years."

10

20
Hig Honour:

You said "minutes". I think you mean "articles"
don't you? "Where is it in the articles?"
A. "Where is it in the articles?" and Mr. Aston...

You said "minutes"; you meant "articles"? A.
Yes, sorry, your Honour; "Where is it in the
Articles?" and he said "It is not in the articles
but it has been part of the law for over 100
years." Sir Peter Abeles then said to the
chairman, "Well, I want to take legal advice;

I want my legal adviser here and I request that
you suspend the meeting, suspend proceedings
whilst I go and arrange it." Mr. Taylor said,
"I don't think you are entitled to have your
legal adviser here but there is a 'phone next
door, in the room next door, and if you wish to
go and telephone you may do so but, in the mean-
time, we will go on with the meeting," and at
that point Sir Peter Abeles got up and left the
Troom,

30

Mr. Glass:

And what happened after that? A. It was then I

think that Mr. Taylor said "So that the matter

may be discussed, will somebody move that the
agreement be signed and subject to the applica-

tion for shares and cheque being received, that

the 4% m. shares be allotted to Howard Smith Limited?"
That was moved and seconded and...
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Do you recollect who moved and seconded it? A.
It was, I think, moved by Mr. Anderson and secon-
ded by Mr. Nicholl. That is my recollection of
it. Then Mr. Taylor said "So that you may be
fortified with the company's financial position
and the events which led to the repayment of our
indebtedness to the Commonwealth. I will ask

the general manager to give you some particulars
of the - "or summary I think he said " - of the
company's present financial position."

Then Mr. Koch addressed the meeting, did he?
A, Yes, Mr. Koch addressed the meeting.

For approximately what length of time did he
speak? A. I think that he would have spoken
anywhere between 10 and 20 minutes - perhaps
20 wminutes is a bit excessive but certainly
not less than ten.

ind not more than - 10 at the least? A. 10 at
the least and I would think not more than 20
minutes.

I won't ask you, Mr. Conway, to tell us the
substance of what he said except can you recol-
lect that he made any particular recommendation?
A. Yes, he did.

What was that? A. When he finished giving the
details, he said "I strongly recommend the
proposal.”

Yes, and on what grounds do you recollect that
he recommended the proposal when speaking that
day? (Objected to by Mr. Deane)

You have already told us what you recollect

Mr. Koch recommended to the meeting. Can you
recollect, and tell us if you do, any particular
grounds which he stated to the meeting for that
recommendation? (Objected to by Mr. Rofe;
allowed) A. Yes, in the course of the summary,
Mr. Koch listed out the short term financial
commitments of the company and according to my
recollection this figure came out at $10.7 m.
He stated that all of the assets of the company
were pledged and that there was nothing further
that the company had open with which to raise
money. He stated also that the letter of
coumitment which had been received from them
Hambros Bank was not a firm commitment because
it had a provision in it allowing the bank o
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withdraw in the event of the control of the
company changing from what it was when the
commitment was given. He also coumented on the
Tri-continental loan of g3%.1 m. and stated that
there were provisions in that document which
also gave the mortgagee the right to refuse to
roll over the bills - was the expression which
was used - in the event of the control of the
company being changed, and he also said that
there were other clauses in the document which
left it pretty largely to the discretion of
Tricontinental to roll over the bills when the
appropriate time came.

Was there anything else? A. Yes, there was one
other thing he said. He saild something to the
effect "I remind wembers of the difficult
financial position in which we were some 12
months ago" and I think he said "I would not
want to go through that again."

And what, if anything, did he say with respect
to the relationship between the allotment and
the company's financial position? A. He said
that the moneys which would come from the allot-
ment would solve the company's immediate finan-
cial liquidity problem. That is all I can
remenber he said about that.

What were Sir Peter Abeles' moveuments while
Mr. Koch was speaking? He had left the room
you told us? A. Yes.

At what stage did he return? A. Sir Peter
Abeles came back to the meeting whilst Mr. Koch
was still spesking. I can't recollect at

what particular stage but Mr. Koch spoke for
sometime after Sir Peter had got back and Sir
Peter sat down and was then speaking to Mr.
Cameron who was sitting on his left, in a low
voice on his return.

Q.Did he say anything, Sir Peter Abeles? A. I

think - yes, he did say something, but I think
T wight have to back-track before I get to this.

In regard to the Hambros loan, Mr. Cameron said %o

Mr. Koch "But Hambros are more interested in a
change in management rather than in a change in
control" and Mr. Koch replied to that by saying
"Well, maybe that is so but in their letter
they refer to a change of control" and Sir Peter
Lbeles - I think it was about that time - said
he had been in touch with Hambros Bank and that
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the bank had indicated that if the company was
backed by its major shareholders it would
increase the amount of the loan. Mr. Koch
angwered that and said "Well, Mr. Chairman,
why wasn't the company told about this?" and
Sir Peter Abeles, as I recollect it, answered
Mr. Koch direct and said "It was not official’.
He said something else as well but I can't
remember. He said certainly it was not an
official communication.

Did Sir Peter Abeles say anything about the

Howard Smith proposal? A. Yes, he did. He said

that the Howard Smith proposal provided that
they could withdraw it at any time and he was
answered by Mr. Aston - I am not certain that

he did not address this comment to lMr. Aston but
whoever he addressed the comment to, he made the
comment that the Howard Smith proposal ~contained
the statement but they could withdraw it at any
time and that was answered by Mr. Aston who said

that this was a statutory provision applying to
offeror couwpanies.

Who was the next per on to speak at any length
after Mr. Koch? A. Mr. Evan Cameron was the
first person to speak after Mr. Koch.

For how long did he speak approximately? A. He
spoke for what seemed to be a long time and he
covered a lot of ground. It is very difficult
to say how long he spoke. I would be guessing
but I would think he spoke for not less than
15 minubtes.

Cen you recollect what he said with respect to

the Howard Sumith proposal at the end in conclu~-

gion? A. Well, I can't remember the seguence

in which Mr., Evan Cameron put his various points

o500

I am not asking you .to review the points which
Mr., Cameron made? A. I understand.

But ask you what his concluding observation was

with respect to the offer? A. Well, I think the
concluding observation he made was that he would
like to hear from other directors on the subject,

particularly Mr. Nicholl.

Now, beforethat did he state his own attitude to-
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address he said that he was not to be taken as
necessarily being opposed to the Howard Smith
proposal but he wanted its implications to be
fully considered by all the directors. He said
that the Board knew that he had been concerned
for a long time about the position of minority
shareholders. He also said, and I think this
was early in the peice, that the Stock Exchange
regulations were there for a purpose, were there
for a good reason, and that he was concerned
about a breach of those regulations and he did
not agree that the shareholders would not
suffer by reason of a breach of the regulations.

Now, I take you back to the end of his remarks
as recollected by you. He said that he would
like to hear from the other directors, particu-
larly Mr. Nicholl? A. Yes.

. Did Mr. Nicholl than speak and what did he say?

A, Yes, Mr. Wicholl spoke. Mr. Nicholl said,
"The question of an issue or a placement of
shares has been considered by the Board on a
previous occasion." I can't remember what
happened then but there was an interchange
across the table between Mr. Nicholl and

Mr. Cameron. They were virtually seated
opposite to one another and I can remember
that Mr. Cameron made some remark about a
placement and Mr. Nicholl said "Yes, but you
could not place the shares at $2.30" and

Mr. Cameron said "No, that is right" and it
was at this stage I recollect too that Sir
Peter Abeles interfened again and said "Well"
-~ well, he said words to the effect "It 21l
depends who your underwriter is." Mr. Nicholl
went on to say that where you were faced with
the position of two major shareholders in
combination that he would rather face the share-
holders knowing that he was in breach of the
Stock Exchangs regulations than "“Jjust quietly
fade away" - I think were his words - and he
finished up by saying "I am at present in
favour of the proposal.”

Yes, now, who spoke after him? A. It was
Mr. Balhorn.

Do you recollect what he said, what attitude
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he adopted? A. I can't recollect all Mr. Balhorn
said. He started off by saying he supported

Mr., Nicholl's remarks and he also said that he
had spoken to Mr. Duncan in Tokyo.

Can you recollect what attitude he expressed
regarding the proposal? A, Yes, he had already
sald that he supported Mr., Nicholl and he indica-
ted that he supported the proposal.

Who was the next director to speak? A. Mr.
Anderson, according to my recollection, spoke
next, and Mr. Anderson simply endorsed

Mr. Nicholl's remarks (objected to by Mr. Rofe).

The substance of what he said? 4. Mr. Anderson
said words to the effect "I agree with Mr.Nicholl."

Who was next? A, Lady Miller.

What did she say? A. She said, "I am not happy
with the proposal. I would have liked more
time to think about it. I don't like the
thought of being delisted."”

Did anyone comment on that A. Yes, I answered
that. I said, "Well, so far as delisting is
concerned, I don't think that the Stock Exchange
will delist us without giving us a chance to
state our case and they would only in my opinion
delist us if there was a flagrant breach of the
spirit of their regulations.®

Was that the substance of the discussion as you
recollect it? A. Ah.

Is there anything else you wish to add? 4. The
only thing I feel I can usefully add is at this
stage Mr. Taylor asked would somebody move the
resolution and he was - well, I think it was
Mr. Anderson said, "Look, I have already moved
the resolution." Then the resolution was put.

And how did the voting go? A. Am I to name the
people who voted for and against it.

Yes please. A. The people who voted for the
resolution were Mr. Nicholl, Mr. Anderson,

Mr. Balhorn and Mr. Taylor. Those who voted
against it were Mr. Cameron and Lady Miller.

What happened with respect to Sir Peter Abeles?
A, After the voting was over, Mr. Anderson
turned to the Chairman and said, "Mr. Chairman,
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Sir Peter did not vote," and Sir Peter Abeles
said, "No, I d4id not vote," and Mr. Anderson
said to him, "You abstained from voting?" and
Sir Peter Abeles said, "No, I did not abstain
from voting. I was refused the vote by the
Chairman and I want that recorded in the minutes
and I am advised that the action of the Board
could be fraudulent."

What was the next thing the Chairman said?

A. The Chairman said, "Well, I declare the
motion carried. I will now sign the agreement
and I will ask Mr. Anderson to sign with me."

What happened with the agreement? A. The agree-
ment was then signed by the Chairman and

Mr. Anderson and the Secretary Mr. Ellis~Jones,
and was sealed.

Then what was done with it? A. I took the
agreement and the share script was also there
at the time and was sealed. I took the agree-
ment...

When was it sealed? A. It was sealed at the
same time as the agreement. I todtk the agree-
went and the scrip, excused wyself and left the
meeting. I went upstairs to one of Millers'
offices where I saw Mr. Tom Maxwell of Howard
Smith. I exchanged the agreement with him and
handed the share scrip over in exchange for

the letter of application and a cheque for the
ten per cent which the agreement provided should
be paid.

Then you returned? A. I returned to the

meeting with the agreement signed by or execu-
ted under the seal of Howard Smith Limited.

His Honour: Mr. Kirby is not here; Mr. Rogers
is not here either. DMr. Hughes or Mr. Gleeson -
Mr., Rowling?

Mr. Rowling: No questions.

His Honour: Mr. Lockhart?

Mr. Lockhart: No questions.

His Honour: Well now, Mr. Staff, as between
you and Mr. Rofe?

Mr. Staff: I had anticipated we would follow
the same course, your Honour.
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CROSS~EXAMINATION
Mr. Rofe:

Mr. Conway, as I understand it, you were appoin-
ted Legal Officer of Millers in November 1971

to take up your duties in January 1972, is that
right? A. I think that is right. I can't
remember the date of the agreement but I
certainly took up duties in January.

And I think you first attended a board meeting
of Millers on 15th May, 1972, as Legal Officer.
Would that be about right? A. That probably
would be right, Mr. Rofe. I don't recollect.

As Millers' Legal Officer, did you regard your-
self responsible to any particular execubtive or
the Board generally or both or what? A. Yes,
I did. When I was appointed Legal Officer, I
was advised by the Chairman that I would take
instructions from the General Manager, Mr. L.D.
Koch, and I regarded myself as being under his
directions and, of course, the Chairman's if he
chose to issue any directions to me but only teo
those two gentlemen.

And 4did you, prior to 12th May, 1972, have any
discussions with the Chairman, Mr. Taylor,
concerning the sale or rumoured sale of any
shares in the coupany owned by Romanda Pty.
Iimited? A. Yes.

And did Mr. Taylor during this period - that is

January when you took up your duties to 12th May -~

did he express to you opposition to the sale of
the Romanda parcel of shares? A. Yes I think
he did.

End did he do that on one occasion or more than
one occasion during that period? A, He would
have done it more than once during that period.

And these were occasions I take it when you
were at Millers performing your duties as Legal
Officer? A. That's right.

Then, of course, you were aware Or became aware
shortly after 12th May, 1972, that the Romanda
parcel of shares had been sold to Ampol?

And following that date and prior to 22nd May
when the Ampol announcement was made that it
would seek to acquire all the shares, between

A, Yes.
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the 12th and the 22nd, did you have any discus-
sions with Mr. Taylor about the sale of the
Romanda shares to Ampol? A. Yes.

And on any of those occasions did Mr. Taylor
express to you his disappointment or disgus?t
at the sale of the Romanda shares to Ampol?
A. I think he expressed disappointment. I
don't know that he expressed disgust.

Did he express concern? A. Well, he did. He
expressed concern about the effect on Sir 10
Roderick Miller's children on the sale of the

shares.

Did he express concern in relation to the price?
A. Partly the price. He regarded the price as
too low.

Then on 22nd May, of course, you became aware
of this announcement.by Ampol that it would
proceed to seek to acquire all the shareholding.
Is that right? A. Yes.

MAnd indeed, some few days later, you became 20
aware of the notice of the proposed take over

scheme? A. Yes, I was called down when Mr.

Binsted came with the notice of take over

scheme.

Can we assume that from 22nd May, 1972, Mr. Taylor
expressed to yow desires to somehow or other
frustrate - and I am suggesting these are the

precise words - the Ampol take over scheme?

A. No, I don't think he expressed any views

about frustrating it. 50

Did he express any views about seeing someone
else to make a counter take over offer? A.
Well, that was a constant source of discus-
sion between all of the Millers group.

Then I think it is correct to say, isn't it,
that there was a great deal of discussion
amongst yourself and Mr. Taylor and other
Miller directors about seeing if somebody
could be involved or become interested in
making a counter take over bid? A. Well, 40
between myself and Mr. Taylor but not with

the other directors of the Miller group because
I just did not see them. See, the other
Miller directors were virtually outside
directors at this stage.
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Well, at the meeting, you were present at the
meeting of the Board on 26th May, 1972; (Witness
shown Exhibit MH13)* Do you have that? I think
it is PFolio 2497 A. Yes, these are the minutes
of the meeting of 26th May.

Yes, you are shown there ag being present as
Legal Officer. Is that correct? A. That's
correct.

I think this is the first meeting at which you
had been present in any capacity. Is that right
to your recollection? I think you can assume
that is what the minutes show but would that
probably be right? A. If the minutes show this
was the first occasion, that would .probably be
right.

And at that meeting the Board discussed the
appointuent of outside expert advisers? A. Yes.

Was that with a view from your recollection of
discussion with a view to seeing ways and means
by which somebody could be attracted to somehow
or other stop or defeat the Ampol take over
offer? A. No, it was not for that purpose. The
purpose of appointing outside expert advisers was
to advise us as to the best means of dealing
with a take over bid, whether by getting an out-
side, another competitor, to in effect increase

the price and create some competition between the

parties. It was not for the purpose of frustra-
ting the Ampol bid.

When I say "frustrating', I mean defeated at that

figure? 4. Well, certainly defeated at that
figure, yes.

And during the course of the discussion, you

advised the selection of an outbtside legal adviser.

You recommended it to the Board, I think, at the
foot of p.2507 A. Yes.

And I think you had a panel of possible people

presented to you for your recommendation? A. No.

You recommended, Mr. Aston, did you of Bowen and
Packham? A. Yes.
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Did you recommend him on the basis that you believed

he had some expertise in take over situations?
A. Yes.
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I think that that meeting also you were appointed

alternate director for Mr. Anderson? That is
Folio 2517 A. Yes, that's correct.

Q.Now, the next meeting you attended was, I think,

on lst June, was it not? This time in your
capacity as Legal Officer, not as alternate
director. That is Folio 252. A. 2527
to finish at 251.

Exhibit MH15.* A. Yes, I have it, lir. Rofe,
Folio 252.
You were there as Legal Officer? A. That's

right.

Mr. Anderson being present? A. That's right.
And on that occasion the Board was notified by
Sir Peter Abeles that Bulkships would not be
making a counter bid? A. That's right.

Had you had any discussions with Mr. Anderson
prior to that notice as to the possibility
whether Bulkships were a suitable vehicle or
likely to make a counter bid? A. No.

Mr. Taylor did not mention anything to you?
I am sorry, I withdraw that. TYou had no
discussion with Mr. Anderson? A. I had...

What about Mr. Taylor? A. As to whether
Bulkships would make a counter bid.

Would be likely, would be encouraged to?
A. I don't recollect a discussion that
Bulkships would be, with Mr. Taylor that
Bulkships could be influenced to wmake a
counter bid.

Were there any discussions perhaps that
Bulkships might make a counter bid as
distinct from "wight be influenced” to make a
counter b»id? A. I think this was in our
minds at the time.

Pid you try to ascertain perhaps whether you
remember dis-cussing it with Mr. Taylor? A.
Well, we thought that Bulkships were in a very
advantageous - they were in a key position.

It seems
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Q. So, can we assume that you did possibly discuss
that with Mr. Taylor? Would that be likely?
A, Oh, we certainly would have agreed that Bulk-
ships were in a key position in the matter but we
could not see them engaging in a conbest.
Q. It was your view at that stage that Ampol and
Bulkships were not working together? A. That's
right, it was.

Q. Well now, following the announcement at the
meeting by Sir Peter Abeles - that is the meeting
of lst June - that Bulkships did not intend to
make a counter bid, did you and Mr. Taylor have
any discussions as to, after that date, as %o
seeking somebody else out who may be prepared to
make a counter bid? A. No, I don't think so
because at that meeting the question of the
merchant bankers came up and despite the advice
that had been tendered that we ought ‘o appoint
a merchant banker, I think the views of Sir Peter
Abeles were that we should wait for merchant
bankers to beat a path to our door. He, in effect,
said, "the more the merrier; they will come %o
you. I don't recoumend this,” and we were at
that stage waiting for somebody to come in and
make an offer.

1

I take it during this period you would be seeing
Mr. Teylor every day in the course of your duties,
practically every working day? A. Well, every
day that he happened to be there. He did go
interstate quite a lot.

I appreciate that. A. Bubt generally gpeaking I
suppose I would see him most working days anyway.

Now, I want to take you then to the next board
meeting at which you were present, 9th June,
Folio 256. A. It does not appear to be in this.

Hig Honour: It is in the main bound part.

Witness: Thank you, your Honour.

Mr. Rofe:

MH1%% it is June 9. Have you got that? Now, on
that occasion you were present as alternate direc-
tor for Mr. Anderson? A. I finish at 251.

Higs Honour:

Well, it may be in the front then. A. No, your
Honour, all I have in the front 1s...
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It may be out of sequence at the back. I think
that one is there at the back; perhaps it isn't

Mr. Rofe:
evidence.

Maybe, your Honour, it is not in

His Honour: On second thoughts, I don't
think it is in evidence.

(Minutes of 9th June called for:
produced)

(Millers' winutes 9th June, 1972
tendered without objection and marked
Exhibit WW)*

Mr. Rofe:

Mr. Conway, you see yourself there as
present as alternate director on this
occasion? A. I do.
And that was a Friday? A. Yes.

I just want to ask you in relation to some
days earlier whether Mr. Taylor had told you
of a meeting that he. had had with Sir Peter
ibeles, Mr. Aston and Mr. Koch on 5th June.h. Yes,
And did he tell you, do you remember when he

told you -~ was it on the same day or after

the meeting or did you know in advance he was
having this meeting or can you recall?

A. I think I knew in advance that he was

heving the meeting although I could not -

I was going to say I could not swear to that

and that is exactly what I am doing but I

don't know, I think I did know in advance.

I take it that at the discussion which you
think was in advance of the meeting you were
firmly of the view that Ampol and Bulkships
were not working together? A. Yes, I think
that that is - that was my own view.

I rewmind you this was the

I appreciate that.
A. Yes.

view you expressed on the 16th?

So, we may take it your view at the discussions
preceding this meeting was that Ampol and Bulk-
ships were not working together? (Nodded).
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During this discussion preceding the meeting

with Sir Peter Abeles did Mr. Taylor tell you
why he was calling the meebting or arranging it?4A.
Yes, I think he did.

Do you recall what he said? A. I can't recall
the words he said.

The substance? A. I can pretty well give you
the substance of them: that the meeting was
called with Sir Peter Abeles from the point of
view of discussing the fubture of Millers and
endeavouring to ascertain Sir Peter Abeles'
attitude towards the Ampol bid and the effect
that it would have if it succeeded. I got the
impression that it was a sort of feeling out
meeting.

Did he tell you at this discussion before the
meeting that he proposed to tell Sir Peter
Abeles that he could offer or influence the
offer of a percentage swing of shares to Bulk-
ships, anything like that? A. He may have done,
Mr. Rofe, I can't recollect that he did so but
I could not deny that he may have said that to
me.

Do vou recall anything you said to him when he
told you about the meeting, the reason for the
neeting? A. Yes, I think that so far as I was
concerned...

No, what you sald? A. Oh yes, I think what I
said was "Well, look, it would probably be
better to be owned by two than by one.”

Can you recall how you came To say that? Was
that in response to something specific that

Mr. Taylor had said? A. Well, if I can tell
you why I said it, my own views about it, as to
why I saild it, yes.

Was it provoked by something Mr. Taylor said?

A. No, it wasn't provoked by something llr. Taylor

said. It was a view I had forumed myself.

I am only at this stage interested in what was
said rather then what your views were? A, Right,
I won't disclose those then.

Did you speak to Mr. Taylor about the meebting
after it took place which you can assume was Ol
5th June? 4. I can't remembel whether I did or
not. I probably did but I can't remember.
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Well, do you recall what Mr. Taylor said had
happened at the meeting of 5th June with Sir
Peter Abeles, Mr. Aston, Mr. Koch? A. So far
as I can recall, and it may have not been
Mr. Taylor who told me -~ it could have been
Mr. Aston - but souebody who was there...
(Objected to by Mr. Glass.)

Q. I am asking you to recollect as to what Mr. Taylor

said to you following this meeting or what Mr.
Aston said to you following this wmeeting in the 10
presence of Mr. Taylor?

His Honour: Well now, on that basis the objec-
tion is withdrawn.

Witness:Well, I am sorry but I can't remember
whether Mr. Taylor was present when I spoke to
Mr. Aston or whether I spoke to Mr. Taylor.

His Honour: Well now, you can only have, IMr,
Rofe, that which Mr. Conway remembers as having
been in Mr. Taylor's presence.

Mr. Rofe: 20

Well, did Mr. Taylor tell you that he had offered
to Sir Peter Abeles without authority on this
occasion a percentage swing of shares? A. I

don't recollects...

In Millers? A. I don't recollect him doing so.

You don't recollect him ever telling you that?

A, I can't recollect a specific occasion on which
he told me that, although he may have done sO.

I just can't recollect.

You were aware, were you, at some sbtage prior to 30
the joint announcement that lMr. Taylor had

offered to Sir Peter Abeles on behalf of Bulk-~

ships 15% of the shares in Millers which he

said he could influence? A. I was aware that he

was stated to have said that he could influence

these shares. I certainly was not aware that

he said he could offer them.

Well, at this meeting on 9th June was there any
discussion about this earlier meeting with IMr.
Taylor, Mr. Aston and Sir Peter Abeles? You can 40
assume there does not appear to be anything in

the minutes but do you recall whether it was
discussed? A. No, I don't.

I take you then to the meeting at which you were
present on 7th June 1972. Had you and Mr. Taylor
discussed having this meeting with lr. Howard
Smith before the date? A. No.
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Well, how did you come to be present on this
occasion? A. My recollection of the meeting
of 7th June with the Howard Smith representa-
tives was that I was told on that morning by
Mr. Taylor that I think he said Mr. Howsrd
Smith and some of his people were coming round
to see us and would I please be there.

Did he segy whether they had asked to come or
whether he had asked them? A. No, they had
approached hin.

Did Mr. Taylor tell you what the purpose of
the meeting was to be? A, No, "I don't think
he knew the purpose of the meeting.

And at this meeting the first topic or the
first proposal put was, was it, by Howard Smith
as to whether Millers would sell the tankers?
A, That's right.

That was firmly rejected? A. It was.

Then I take it the next proposal came from you?
A, That is my recollection that it was 1 who
instigated it.

Suggesting that Howard Smith might be interested

in a counter takeover? A. That's right.

Well now, I take it that you had discussed this
with Mr. Teylor before this meeting, nanmely,
that a suggestion might be made to Howard Smith
that they put in a counter takeover offer? A.
I had discussed it with Mr. Taylor but that
suggestion you have just mentioned was not made

because we thought they were coming down to make

an offer for the company. We were btaken by
surprise when they wanted to buy the ships.

I see. You were anticipating an offer. When
they did not make the offer, did you take it on

yourself to suggest that they make an offer? 4.
They did not seem to be getting too

Yes, I did.

far with it. Although it put us in a weak bar-

gaining position, I felt something had to be done

about it and that is why I intervened myself.

Would it be correct to say that Mr. Taylor atb
this stage was very keen on getting some take-
over offer higher than the Ampol offer? A. We
were all keen on getting a takeover offer.

I an just asking you in relation to IMr. Taylor?
A, Yes,
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And the first reaction of Howard Smith was that
it would not work - and I am not quoting the
words - 1t would not work because Ampol and
Bulkships owned the majority of the shares?

A. That's right.

And then you, as I understand it, set out %o
persuade Howard Smith that in your view they
were not working together? A, Yes, I did, but
I would like to make it clear that that was uy
view at that time. I genuinely believed it. 10
Yes, I am not suggesbting to the contrary? A.
Certainly I was at pains to make clear to

Howard Smith what wy views were because, if there
was any chance of getting them into the bidding,
I wanted to get them in.

And that was also - was that also Mr. Taylor's
vir - or had he expressed a contrary view about
Awpol and Bulkships working together? A. I
think that every one of our team had expressed
a contrary view to my own view in the mattexr.

I an afraid I was a voice in the wilderness. 1
was the only one who did not think they were
working together.

20

When you say "every one of the team"? A. I
mean Mr. Taylor, Mr. Koch, Mr. Ellis-Jones,
Mr. Walker - what might be referred to and has
been referred to as the Millers executive teau.

Is that the management - I am not quite sure -
there is a management coumittee and a finance
commnittee. Are they the same members, the
management committee and the finance committee,
the same, with the exception of Mr. Cameron who
is on the finance comuittee or what is the
position? A. Mr. Cameron is on the finance
committee and Mr. Walker is on the finance
comnittee and Mr. Ellis-Jones and Mr. Koch. I
think they are the finance members. The manage-~
ment committee consists of those people less

Mr. Cameron and also the management coumittee
includes, and I think I am right on this, the
interstate managers of Victoria and South _
Australia and probably somebody from the shipping
section too.

30

40

His Honour:

And you, Mr. Conway? A. No.
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You are not in it? A. No.

Mr. Rofe:
You are not on either the management committee
or the finance committee? A. No.

(Short adjournment)

Mr. Rofe:

Just reverting to this meeting on 1o6th June, you
gald the meeting ended on the comment by

Mr. Howard Smith that "We will have to have time
to think about this"? A. Yes.

Approximately how long did that discussion or
meeting take? A. I would think that they were
there close on an hour, but there was a certain
amount of socialising and talk not germane to
the subjects that we were dealing with, about
an hour all told.

At the conclusion of that meeting did you and
Mr. Taylor have any discussions about the
probability that Howard Swith would make a
counter offer? A. Yes, there were discussions
with Mr. Taylor -~ well, those of us at the
meeting, we discussed probably after they left.
Including Mr. Taylor? A. Including Mr. Taylor.
Was the general concensus of the discussion

that probably Howard Smith would make a counter
offer? A. No, it was not. We were a bit "down
in the mouth" about this and I think we then
tried to comfort ourselves with the thought that
they had not really wanted to buy the ships,

that they had come around to have a look at us,
but we could not be sure about it, and the con-
census of the discussion between us at that stage
was that we could not be sure whether they would
or would not.

But the concensus of discussion was that 1f they
did so show further interest every effort was to
be made to encourage them? A. If that wasn't
said I would say it was understood.

A, That wag the

That was the general consensus?
atmosphere of it, yes.

Did the discussion with Mr. Taylor, the discussion
after the meeting, involve a question of making
available to Howard Smith, if they came back, all
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the financial figures and documents? A. I can't
recall whether that was discussed. It may have
been, but I can't recall it.

Well, did you discuss this meeting of the 16th
with any other director of Millers besides

Mr. Taylor? A. Not that I can recall.
For instance, did you discuss it with
Mr. Anderson? A. No.

Are you sure of that? A. I have no recollection
at any time of discussing that meeting with
Mr. Anderson.

What about Mr. Nicholl? A. No, I don't
remember discussing it with him either.

What about Mr. Cameron? A. No.

Well then, Mr. Balhorn? A. No.

Did you deliberately not do this or was it your
view at that stage there was really nothing
concrete to discuss? A. I certainly formed the
view at that stage thers was nothing concrete

I do not know that I applied my
mind very deliberately towards abstaining from
discussing it with other directors. If I had
met a director I might easily have spoken to
him about it.

Did Mr. Taylor tell you whether or not lMr. Aston
had been sent along to Howard Smith on the
afternoon of that day to discuss the possible
takeover offer by Howard Smith? A. No, I don't
recall him doing that.

Were you aware of that? A. I became aware after-
wards that Mr. Aston had had sowe discussions
with Howard Smith, but when I did not know.

How did you become aware? A. I don't know
how I became aware.

Would it be with Mr. Taylor? A. I don't think
it was Mr. Taylor. It could have been lr. Aston
himself who told me.

Did you become aware that during that afternoon
discussion with Mr. Aston and Howard Smith that
Mr. Aston had indicated that Howard Smith would
be provided with figures prepared by Cooper Bros?
A. No, I d4id not.
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You were present then at the next meeting on the
Monday, 19th June 19727 A. I was.

Once again, how did you come to attend that
meeting? A. Well, as I recollect it !Mr. Taylor
was in Melbourne and I think it must have been
Mr. Koch who told me that Howard Smith were
sending some representatives down to see us and
I wouldn't have invited myself to it. I would
have been asked to coume.

At this meeting Mr. Maxwell was present amongst
others, representing Howard Smith? A. Yes, there
were two from Howard Smith.

Was this the first time you had met Mr. Maxwell?
A. Yes, this was the first time.

Was Mr. Aston present at that meeting? A. No.

Are you sure of that? A. I will think again
about it - no. I do not recollect him being
there st all.

Mr. Taylor was in Melbourne you told us? A. He
was cerbtainly in Melbourne.

Do vou know whan he went to Melbournc? Was it
during the week or did he leave on lMonday
morning, do you remember? A. No, I don't know.
I have an impression, but it is only an impres-
sion, that he went over the wecekend.

During the course of this meeting, the substance
Howard Smith were asking a lot about figures?
A. That is right.

You did not participate on that side whatsoever?
A. No, I didn't. I would have been uscless.

I take it you had not concerned yourself with
the financial side of Millers? A. No, I hadn't.

Did Mr. Koch give you any communication as to

why he was inviting you? A. No, he gave me no
information as to why he was inviting we, but

on reflection I have wondered since why I was
there either on the 19th or 20th. I supposs just
in case some legal point arose on which they
thought I might be able to advise.

During the course of these financial discussious,
did you sce certain documents being handed to
Howard Smith? A. Noy I don't recollect any
documenrt being handed,
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Q.Shown, handed over or shown? A. No, I do not
recollect that.

Q.Well, so far as you can recollect, it was Jjust
Howard Smiths asking financial questions and
Mr. Koch supplying the details? A. Well, not
only Mr. Koch. Other people who were there at
that time, too, and I think it was Mr. Walker,
Mr. Murphy and Mr. Ellis-Jones.

Q.These were all members of the Millers finance
committee, with the exception of Mr. Cameron?
A. Yes, I think that is the whole finance
Committee.

Q.Is it your recollection on that occasion that
at the end of the meeting that Howard Smith did
not take away any documents supplied by Millers?
A. T don't remember them taking away any docu-
ments. You are talking about the meeting of
the 19th?

Q.Yes. A, I don't remember them taking away any
documents, unless it was - I have some recol-
lection of an annual report, but I do not know
whether they brought that with them or had
it there. I can't even be certain that it was
the 19th that they had it, but I do have some
recollection of an annual report being on thc
table.

Q.Approximately how long did that meeting last?
A. That was longer than the first one. That
would have lasted anywherec between one hour and
two hours, I would think.

Q.Can you remember how the meeting ended, on what
note? A. If you mean by that was any decision
arrived at or any commitment or any remarks made,
no. There was no firm commitment at all. The
fact that they had come down to ask questions
was an encouraging sign. That was the most one
could say about it.

Q.To your recollection no question then asked on
the financial side - no answer was refused, or
anything of that nature? A. No, I don't think
80.
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It was a clear disclosing of all financial In the Supreme
requests or details? A. I don't know whether all Court of New
financial requests were disclosed or all finane South Wales
cial information was disclosed, becausc as you Equity Division

probably know, and as I found out -

No. 6
I am not asking you that. I am just asking you .
whether there were any questions asked about Trgnscrlpt of
financial details which were not answered on the Lvidence on
basis that it was too confidential or something Trial of Action
like that? A. I cannot recall that being done,

but I cannot say that therc was not stuff held gsﬁgndants
back. ence
8th Defendants

You were present again on the 20th June, & Tuesday?EVidenCO

William
A, T was. Andrew
And with the same peoplc present again? A. Yes. %gggg{led)
Can you remember whether Mr. Aston was present Cross-
on that occasion? A, No, I can't remember. He Examination
could have been present. by Mr. Rofe
Approximately how long did that mcebting last? iggg September
A. I can't remember. In so far as I have an (continued)

impression of the meeting, it lasted at lcast as
long as the mecting on the 19th - perhaps a
little longer - I would place that as betwcen an
hour and two hours.

During the course of that meeting Mr. Goddard
arrived with the draft Cooper Bros. report?
A. Yes.

Had you or Mr. Koch, to your knowlcdge, arrangcd
for him to arrive? A. I had not arranged for him
to arrive, and to my knowlcdge Mr. KOch did not
either.

During thc course of this meeting did lMr. Koch
indicatc he would ring Mr. Taylor in Melbourne, or
did he ring somebody? A. I have no recollection
of him doing so.

He was asked by Mr. Goddard whether he could dis-
close this Cooper Bros. report and he said "Yes".
A. Yes.

Do you rccall whether before giving that answer he
madc any telcphonc call? A. I don't recollect
any tclephonc call. He may have made once
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How did that mceting c¢nd up? A. It cnded up the
same as thc sccond mecting did, with no firm
comaitment, but on thc sccond occasion we folt
cven a littlce morce cncouraged beceuse at lcast
they had come back for the third intervicw.

His Honour:

The third intcrview, you say? A. Ycs, the first

onc was with Mr. Howard Smith, and thoen the onc

on the 16th, one on the 19th and onc on the 20th,
your Honour. 10

- Mr. Rofe:

Q.

Q.

At thc cnd of that interview were you fairly
confident that Millcrs would rcceive a takcover
offcr? A. No - hopcful but not confidunt.

Well, did you discuss the throe mectings or any
onc of them with any other dircctor after the
20th? A. Not that I can rccolluct.

Did you tclephonc Mr. Taylor in lMclbournc and
rcport to him? A, No I didn't.

Did you cxprcss any opinion to Mr. Koch as to 20
whether or not he should show the confidontial
Coopcr Bros. draft rcport? A. No.

You were prescnt at the meoting on 2%rd Junc -
that is the - A. The Board mccting.

Thc Board mcceting, yes. a. Yos, I was.

At that stagce of coursc the proposcd takcover
offor letter had becn received? A. Yes, we
had got a lctter on the 22nd.

Prior to that mccting had you discusscd with

Mr. Taylor what had happcncd at the two 30
mcetings on the 19th and 20th, at which hc

had bcen abscnt, the mectings with Howard

Smith? A. I don't rccollcet discussing it with

him although I may have donc.

Prior to that mccting on tho 2%rd, at all
cvents, had you discusscd with any othcr
direcctors what had happencd on the 16th,
19th and 20th? A. Not that I can rccollcecet,
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Q. At that board meeting on thce 23rd had anyonc

told thc board that Howard Smith had boecn
provided with financial figurcs and documents,
including the draft Coopcr Bros. rcport? A. I
don't recollecct them being told that.

I think on that occasion you wcre an alternative
director? A. I was, and Mr. Andcrson.

What part, if any, did you play in thc¢ prcpara-
tion of thc Part "C" Statcment? A. I draftcd
the Part "C" statcment originally and it was
not a full draft bccausc we had to get somc
information as to dircctors' sharcholdings and
so forth, but in thc¢ main I draftced the Part "C"
Statcment.

Mr. Rofc: Could the witncss be shown cexhibit
"p"* plcasc? (shown)

Mr. Conway, when you say you drafted it, I
wondcr if you would turn to the statcement there,
which is part of it? A. Thc statcment on the
back of the form?

Yes. You sce under "g" "thcerce have been
material changces in the financial position of
tlhc company" 7 A. Ycs.

Did you play a part in drafting that, that was
simply information provided to you? A. That was
information provided to mc becausc I would not
have becn capablc of drafting that mysclf.

Providcd by Mr. Koch presumably, do you rcmember
him - A. No, I think it was actually provided
by Mr. Murphy and Mr. Ellis-Jones.

The members of the finance committee? A. Ycs.

The ncext matter I would likc to take you to is
the tcelephonc conversation you had with

Mr. Maxwcll on the morning of 27th June 19727
A. Ycs.

Had you spokcn to Mr. Maxwull, yoursclf, between
20th Junc and this conversation on the morning
of the 27th? A. 20th Junc was the first mceting
day that wc had with Howard Smith. I cannot
rccolleet speaking to Mr. Maxwcll butween thosc
datcs. I can't think of anything I would want

to talk to him about.
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Well then, you had this discussion on the

morning of 27th June, which you related in your
evidence, and told Mr. Koch what you had said

and what he had said?

not follow that.

A. I am sorry I did

You had a conversation with Mr. Maxwell on
27th June? A. That is right.

He told you something and you related it to

Mr. Koch, is that right?

I am sorry.

A, No.

I have put it the wrong way round.
You had a conversation with Mr. Koch and then

you related that to Mr. Maxwell? AT asked

Mr. Maxwell would he come around to our office.
I saw him there and to my recollcction Mr. Koch

and Mr. Walker and Mr. Murphy and Mr. Ellis-

Jones were present with we when we saw Mr. Maxwell.

Would this be correct?

occasion that it was brought to your notice that

This was the first-

there night be a thrcat to thce Howard Smith
counter-offer? A. Yes.

Presumably you were somewhat concerncd about
that? A. Yes, I was.

You wore concerned boecause you thought they
might not procecd with the offer? A.

right.

No doubt you expressed that concern to Mr. Koch?

A. Yes, I did.

That is

And Mr. Taylor? A. I can't recollect whether
Mr. Taylor was therc, but if he were there 1
would ccrtainly have exprcssed this concern

to him.

Did you express it to any other dircctor prior

to the actual joint announcement. ANot that I

rccollect,

You lcarncd of the joint announccment yourself
on the 28th, to the best of your recollection?

A. Ycs, that would be right, I don't think I
heard about it on the 27th.

On thc 28th, having learncd of the joint announce-
ment, this confirmed your fears, did it, or your
concern which you had felt the previous day in

the wornings? A. It certainly confirmed the

conccern.
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The concern being that Howard Smith might not
proceed? A. That is right.

And it was an important matter, presumably, to
you - you regarded it as important? A. Well,
not to me personally. I regarded it as an
important matter from the point of view of
the company's shareholders.

I appreciate that, but it was sufficiently
important for you to discuss it with Mr. Taylor
on the 28th? A, If Mr. Taylor was there I would
have regarded it as sufficiently important, but
I can't remember whether he was there or not. I
was concerned and I did regard it as being
important.

Did you discuss it with Mr. Anderson? A. No, not
that I recollect.

Or Mr. Balhorn? A. No.

Mr. Nicholl? A. I can't recollect discussing it
with Mr. Nicholl, although he would be the most
likely one for me Lo discuss it with because he
was closer to us than the others. I don't
remember digeussing this with him. The discus-
sionsg were virtually confined to within the
company itself.

From the 28th were there not discussions
involving Mr. Teylor as to certain ways and
means of keeping the Howard Smith counter-
offer on? A. I can't remember any particular
discussions, yet I feel there probably were.
The only suggestion I could come up with was
the one I came up with to Mr. Koch.

You can remember some discussions with him?
A. Yes, T gave it in evidence.

What about, take 30th June, do, you know whether
or not Mr. Koch spoke to Mr. Evans of counscl
on that date? A. 30th June? (Objected to by

Mr. Glass).

Witness: No, I don't recollect any conversation.
I am trying to relate to the significance of
30th Junec.

Mr. Rofe:
I will withdraw the question and put this one;

did Mr. Taylor ever tell you that Mr. Koch had
spoken to Mr. Evans on or about 30th June?
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A. I certainly don't rccollect his ever telling
me that.

Q. In relation to your knowled ¢ of the proposcd

mceting with Howard Smith on 4th July, you say
you became aware of that on the 3rd, the day
before? A. No, no. The mecting with Howard
Smith, on 4th July, was the meeting that

Mr. Koch and Mr. Taylor had up there.

Yes, I know, but you becamc aware, didn't you,

that before it took place, that there was going 10
to be a meeting? A. Yes, but as I recollect it,

only on the morning of the 4th.

You did have some discussions with Mr. Koch
prior to that meeting? A. Yes, I did, but I
don't remcmber whether it was on that day.

My recollection is that it was some days prior
to that.

Did you become aware of this proposcd mecting

from Mr. Koch or Mr. Taylor or some other

person? A, I don't know. All I can segy is 20
that I became awarc that they werc to go to

the meeting on the 4th and it could have becn
cither Mr. Koch or Mr. Taylor who told mc.

I don't know.

You say you went into Mr. Koch's room on the
occasion of this discussion with him, bcfore
the Howard Smith - whether it was the 4th or
the 3rd -~ A. That is right, ycs.

When you had that discussion did you know
thcre was to be this meeting? A. No, I did not. 20

You raised at the meceting the possibility of
cndeavouring to buy some of the Howard Smith
ships? A. Yes.

Was that the reason you went into the room,
just to raisc that matter or had you been
called in to the room? A. No. that was why I
went into the room.

You had a thought about the matter? A. I had
thought about the matter.

So you got this idea that perhaps Miller could 40
cndeavour to buy the Howard Smith ships? A. 1
supposc one could call it an idea, yes.

You said that onc way to keep Howard Swmith in
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the race would be if "We can buy their ships
for an issue of ghares"? A. Yes.

So the thought of keeping Howard Smith in the
race was still very much to the fore in your
mind? A. Yes.

Did Mr. Koch agree with that proposal or express
any view on it or not? A. I think he thought it
was a possibility, but was hampered by not
knowing what the ships werc worth.

He made that quite clear? A. He didn't know what
they were worth, but I remewmber him picking up

a book that he had behind him and having a

look at some particulars on either the "Howard
Smith" or the "Nancy Heath", but that didn't get
us much further either.

Did you discuss that proposal with Mr. Taylor
before this meeting? A. No, the only one I
discussed it with was Mr. Koch.

He was the only person you discussed it with?

A. I could have discussed it with Mr. Walker on
the night - wait a wmoment - no, I didn't. I am
getting the dates mixed up. I discusscd it with
Mr. Koch.

Did you discuse it with Mr. Nicholl, being a
person whom you saw from time to time? A. No,
I certainly did not discuss it with him.

Can you recall what time you saw Mr. Taylor and
Mr. Koch after this Howard Smith meeting on the
4th? A. My recollection is that I saw then
either just before lunch on the 4th or during
the course of the afternoon.

Presumably when they returned back to Millers?
L. Yes, they came back to Millers.

So far as you arc aware, did they come straight
in to see you?
because I am up on the 9th floor and they are
down on the lst floor.

Did Mr, Taylor call you down to his office or
come up to your office? A. No, he didn't come
up to my officc. I think Mr. Taylor probably
called me down to his office.

I wonder whether you could tell us what you wcre

told, again, as preciscly as you can, for
instance, who did the talking as to what
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happcened at this meeting? A, Well, I think it
probably was donc by both Mr. Taylor and Mr. Koch,
although probably Mr. Taylor.

You werc present, Mr. Koch was prcsent. Was any-
onc clse prescnt? A, Not that I can rccall.
There again, I can't be doguatic becausc it was
not unusual for Mr. Ellis-Joncs, the sccretary,
to be called in.

Can you tcll us again as best you can what

Mr. Taylor told you had happcned? A. Well, he
said "When we got around therc Mr. Howard Smith
said, 'Archic, have you changcd your wind about
sclling us th¢ ships'?" and Mr. Taylor told mec,
or as I say it could havc been Mr. Koch who told
me, "No, wc haven't changed our minds". Hc then
said that Mr. Howard Smith said, "Look, wc havc
got a proposal and I will gct Mr. Maxwcll to
rcad it out to you". Mr. Maxwell then road thoe
proposal out - rcmcmber I am quoting what I was
told by Mr. Taylor.

Yos, I apprcociate that? A. Mr. Maxwcell road

thc proposal out and the proposal was that
Millers should allot to Howard Smith throc
million sharcs at @2 pcr sharc payablc, I think
it was 10% on issuc of thc sharcs, and tho
balanc: of thc moncys to be paid when Howard
Smith had obtaincd thrce million and somc wxtra
amount, whcther it was 100,000 or 30,000 I
can't remember - their acceptances of their
offcr. And to that proposal Mr. Taylor had
said, "I could nuver" -~ as far as I can rceall
he said, "I could ncver get that through thc
board". Hc also cxpresscd to me, and I don't
know whether he oxpresscd this to Howard Smith, .
hc expresscd dissatisfaction over the turms

of the payment, whore the balance of the woncy
was to bc paid when Howard Smith had got a
ccrtain amount, and I also -

No, what you rccollect him saying? A. 1

rcecollcet him saying, - I don't recolloct
whother he cxpresscd this to Howard Swith, but
he curtainly oxpresscd this to mc, his dissatls-
faction with thc wethod of payment.

Do you rcmember anything elsc he said had
happened? A. I can't rcemcmber whether it was
Mr. Taylor or Mr. Koch who had then said, "Well,
we hav. got anothcr proposal. Would you be
prcparcd to scll us your ships, the "Howard
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Smith" and the "Nancy Heath" for shares at $2.50
per sharec. On my figuring that would bec "

Is this what was bcing said? A. I am being told
this by either Mr. Taylor or Mr. Koch, yes,

"On our figuring the cost would be round about
74 million dollars" and I recollect, I think it
must have been Mr. Koch, saying that Mr. Maxwell
said, "Your arithmetic is prebtty near the mark".

I take it he told you then that Mr. Howard Smith
had rejected that proposal? A, Yes.

I am sorry. I did not want &o inberrupt you?
A, It is all right.

There was also a placement involved in that
proposal? A. Yes, there was. !Mr. Koch apparcntly
had said - cither Mr. Taylor or Mr. Koch szaid

to me that Mr. Koch had said, "If we issue
shares we would be entitled, within the regula-
tions of the Stock Exchange, to make a place-
ment of up to 10% in your favour" and he worked
that out - if it was three million shares at
#2.50 that brought the capital up to $12 million
and placed at 10%, that brought it up to 13 and
something million sharces - that would be the
capital.

Did. Mr. Taylor and Mr. Koch tell you that

Mr. Howard Smith had rejected that in substancc? A,

Yes, they did. They said Mr. Howard Smith said
he preferred his proposal.

Then did thcy tell you what happened after that?
A. T don't think anything happencd after that.
I think they packed up and came home.

Did Mr. T-ylor or Mr. Koch tell you that after
the rejceetion by Mr. Howard Smith of Mr. Koch's
proposal there had becn further discussion about
the possibility of Howard Smith applying for
three million shares at #2 per share? A. No, T
thought that issuc had been concludcd. They had
put up their proposal, or at lcast Mr. Koch had
come back with a counter-proposal. I don't
reeollect him saying there was then any furthcer
discussion of the threc million sharcs proposal.

No discussion of the three million sharcs at 22,
but different terms of payment, such as 10 cents
a sharc payable on application and the balance

to be paid on a date to be

fixed at the diSQre'bj_on
of the Miller board or $2 share per share payable
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in full on application? A. I don't rccollccet
them telling me that that had taken placc at
that mccting.

Q. Wcll, did Mr. Taylor tell you that hc had told

Mr. Howard Smith thc¢ board was mecting on
Thursday, 6th July? A. Hc may have donc. I
can't recall,

Q. And that hc, Mr. Taylor, wanted a lctter from

Howard Smith before the board, applying for
sharcs? A. No, I don't rccollcet that. At 10
lcast, I don't rccolleet him tclling me that.

William Andrcw Q. Did Mr. Taylor tcll you that they had rcachcd

Conway
(recallced)

Cross-
Examination
by Mr. Rofc

28th Scptember
1972

(continucd)

a stalematc or words to that cffcet, that
Howard Sumith - a stalcmatc with Howard Swmith

- that thcy had rcjected the Howard Smith
proposal and Howard Smith had re¢jected Millers
proposal? A. I don't know that thcey had
rcach:d a stalcmate about it.

Q. No, did they tell you that or words to thatb

cffect? A. No, I can't rccall that. 20

Q. Did Mr. Taylor tell you hc¢ was anticipating

Howard Smith would apply for sharcs? A. No.

Q. Were you prescnt when Mr., Taylor telcephonoed

Mr. Anderson? A. No.

Q. Did Mr. Taylor tc¢ll you that he had tclephoncd

Mr. Andcrson aftcer this mecting with Howard

Smith on thc 4th? A. He certainly told mo

he had telcphoncd Mr. Andcrson, but he did not

tell mc when he had tolephoned him though,

that I recollcect. 30

Q.Did you gathcr from what hc did tell you that

it was aftcr thc Howard Smith meeting? A. Yos.

Q. Did hc tell you what he had told Mr. Andcrson?

A. No, I don't recmcmber whether he told me
that hc had told Mr. Andcrson, although he could
have donce.

Q. Were you prescnt when Mr. Taylor telephoned

Mr. Duncan in Tokyo aftcr this wmecting? A. Not
that I rccollcct.

Q. Did Mr. Taylor tc¢ll you he had tclephoncd

Mr. Duncan in Tokyo aftcr this mocting? A. I 490
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believe he did.

Did he tell you what he had told Mr. Duncan?

A. I am only guessing that if he said anything

to me - I have a recollection that he told me
about speaking to both Duncan and Anderson and
that he had told them about the Howard Smith
proposal, but whether he developed it any further
and spelt it out as he spelled it out to me
earlier I don't know, and I can't recall.

Were you present when Mr., Taylor telephoned
Mr. Nicholl after the Howard Smith meeting?
A. No.

Did Mr. Taylor tell you that he had telephoned
Mr. Nicholl? A. Yes.

Once again, do you remember what Mr. Taylor said
he told Mr. Nicholl? A. No, I am afraid I
don't.

Did you telephone Mr. Nicholl after the Howard
Smith meeting and before the luncheon meeting?
A. No.

Did you have any contact with Mr. Nicholl between
the afternoon of the 4th and the luncheon meeting
on the 5th? A. No, I don't think I did. I am
trying to remember whether he spoke to me on the
telephone. My recollection is !Mr. Taylor on the
5th invited Mr. Nicholl down for lunch and I
think that was the first talk I had with Mr.
Nicholl by phone or any other way between that
meeting on the &4th.

You mean at the lunch? A. At the lunch, yes. 1
can't réemember. It is possible that Mr. Bob
Nicholl Jnr. telephoned me on that morning,
but I don't think he did. I don't think there
was tiume.

A.-After this meeting did you phone Mr. Balhorn,

the meeting of the 4th? A. I am just waiting
until Mr. Balhorn left the room - I don't think
I spoke to Mr. Balhorn on the 4th -

Did you hear Mr. Teylor speak to Mr. Balhorn on
the 4th? A. No.

Did Mr. Taylor tell you he had spoken to
Mr. Balhorn after the Howard Smith meeting
on the 4th? A. Yes.
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Did he tell you what he had told Mr. Balhorn?
A. I thought I answered this question before.

I don't think I asked you about Mr. Balhorn?
A. No, I don't recollect him telling me what
he said to Mr. Balhorn.

Did you contact Mr. Maxwell on the 4th after
the Howard Smith meeting? A. Yes, I spoke to
Mr. Maxwell on the telephone.

Do you remember what time that was. (no answer)

Approximately? A. I think it must have been in 10
the afternoon.

After Mr. Taylor and Mr. Koch had come back?
A. Yes.

Do you remember whether he rang you or you rang
him? A. I think I rang hin.

Do you remember why you rang him? A. Yes, so far
as I can recollect, I said to him, "Tom, this
offer of three million shares at 22 a share
with deferred payment just isn't on. What about
our ships, our offer to buy your ships?" And
Mr. Maxwell said, "No, that's just no good
because if we sell you the ships then we have %o
buy them back again if we did not succeed in our
takeover bid." And that was about all there was
to that conversation.

20

You had expressed to Mr. Taylor, or was it %o

Mr. Taylor and Mr. Koch, that the Howard Smith
proposal of the three million shares for g2
wasn't on, wasn't realistic in view of the fact
that Ampol had made an offer of Z2.37 per share -
is that what was said? A. Yes, I did.

20

Then, so far as your conversation with IMr. Mazwell
was concerned, that afternoon on the 4th,

nothing was arranged, or there were no other
proposals? A. No, at that stage it would be

true, and so, as you stated before, it was a
stalemate where we wouldn't have a bar of their
proposal and they wouldn"t have ours.

That was the situation? A. That was the situation.
Mr. Rofe: Could the witness be shown exhibit O
N, the annexure to the Howard Smith interroga-
tories (shown). Would you just have a look ab

this document that is shown to you, dated 5th

July 1972? A. Yes, I have read that.
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Q. Have you seen that document before? A. Not In the Suprem

that I recollect. Court of %ew °
. South Wales

Q. I direct you to perhaps paragraphs 5A and B. Equity Division
Mr, Glass: With respect, I don't know what No. 6
this document is but so much as appears indi- .
cates that it is not the witness' document Transcript of
and he cannot recall seeing it before. Evidence on

Trial of Action

His Honour: I will allow you to direct the

witness' attention to it, Mr. Rofe. Eﬁiiggggnts
Mr., Rofe: 8th Defendants
Evidence

Just look at A and B under figure 57 A. Yes Willism Andrew
I see those. ’ Conway

. . Cross~
During this telephone conversation with Examination
Mr. Maxwell that you had on the afternoon of by Mr. Rofe

the #th, did he indicate Howard Smith was going
to make a provosal or had made a proposal in ig;g September
termsof Ao B? A.I don't recollect him doing so. (comtimued)

Did he not indicate to you that Howard Smith,
proposed to apply for three million shares at
@2 per share; 10 cents payable on application
and the balance, £1.90, to be paid on a date

to be fixed at the discretion of the Millers'
board; or, alternatively, #2 per share payable
in full on application. (objected to by

Mr. Glass - rephrased).

Did Mr. Maxwell in this telephone conversation
indicate to you that Howard Smith had, at this
earlier meebting with Mr. Taylor and Mr. Koch,
made a proposal to apply for three million
shares at 22 per share with terms of payment
either 10 cents on application and the balance
on a date to be fixed at the discretion of the
Miller board; or, alternatively, 22 per share
payable in full on application? A. No, that is
directly opposed -

No, did he indicate that to you on the telephone?
A. Well, I certainly don't recollect him indi-

cating that.

Coming to the morning of 5th July you say at
10.30 there was a meebting of coumittee. Was it
the management or finance committee? A. In actual
fact it was not a meeting of the committee at all.
It was merely a gathering of individuals who
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had assembled in Mr. Koch's officec. There wsre
members of the finance committee there.

Mr. Aston was one of the persons present? A. He
was.

He was not a member of the management or finance
comnittees? A, No, he was the independent
consultant employcd by theun.

And Mr. Cameron, a member of the finance
committee, was not present? A. No.

Was Mr. Taylor there, for any substantial part
of the time during these discussions, commencing
at about 10.307 A. He was there at various
times, and it is very difficult to pinpoint his
movements. He was not there for the whole of
that conference. He came in and went out and,
as I recollect, came back again, but if you say
was he there for some substantial time, he was
there long enough for Mr. Aston and I to discuss
with him the question of the disentitlement of
Sir Peter Abeles.

You had referred to it as a "conference". By
that do you mean it was a formal gathering?

A. No, I am sorry, if I have wmisled you in
that regard. I have indicated that it was a
gathering of individuals who were discussing -

Did you ask Mr. Aston to attend? A. No, I did
not ask Mr. Aston to attend.

Did Mr. Taylor tell you he had asked Mr. Aston
to attend? A. No, I don't know how Mr. Aston
came to be down there on that day.

This meeting was a gathering that went on till
just about lunch time? A. Yes, it did. It would
have gone on until just about lunch tiume.

I don't want to go into the whole of what was
said, but there were discussions there concer-
ning the allotment of shares? A. Yes.

That involved, essentially, you and Mr. Aston?
A. Yes.

And Mr. Taylor was present for part of the dis-
cussion? A. I cannot recollect whether he was
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there at the discussion of the allotment of
shares. 1 rather fancy he wasn't.

Then, there was also discussion on the de-listing
of Miller's shares, or suspension of Miller's
shares in the event of an allotment? A. Yes,

That was a discussion essentially, what, between
you and Mr. Aston? A. Yes.

Was Mr. Taylor involved in that? A. I don't know.
When you say "was he involved in it?7" was he
present -~ I don't know.

Thirdly, there was discussion relating to the
exclusion of Sir Peter Abeles from the board
meeting to be held the following day? A. Not
"exclusion". I am sorry. I used that word. 1%
was not "exclusion". It was his exclusion from
voting and also from teking part in the discus-
sions if he refused to disqualify himself. He
was - Ghere was discussion on that point.

And was Mr. Taylor present during that part of
the discussion? A. Yes, to my recollection he
was.

Was a decision reached that Sir Peter Abeles
would be excluded from the discussion - from
the discussion and voting on the allotment

proposal? A. As far as I was concerned, yes.

I think when you say so far as you were concerned -

A, I had made up my own mind.

Well, you told them, you gave your views to
Mr. Taylor on that matter? A. I did.

What did Mr. Taylor say? A. I think that

Mr. Taylor just accepted the view. I don't know
that he commented on that particularly, but even
then or later, I think, he said, "You will have

b0 give me some sort of briefing about this."

To get the picture, there was discussion on
three, you would agree, fairly important matters,
ig that right? A. Yes.

The allotment of shares? A. Yes.
The de-listing or suspension of shares, and the

exclusion of Sir Peter Abeles from debabing and
voting on an allotment proposal? A. Yes.
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This, as I understand your evidence, is at a
time when so far as you were concerned your

last discussion with Mr. Maxwell was that : there
was a stalemate? -A. That is not quite right.

I rather thought that was the word you agreed -
A. That is the word I did use. At that stage I
was referring to the position as it stood on
the 4th. You are dealing at present -

May I just ask you - did you speak to Mr. Maxwell
again after that telephone conversation on the
4th, prior to the meeting or gathering of
personnel at Miller offices at 10.3%07 A. No,

I am sorry. I anticipated your question

wrongly. No, I did not speak to him.

Did Mr. Taylor tell you whether he had spoken to
Howard Smith between the time he left the
meeting on the 4th and the time that he was
present at the Howard Smith gathering on the
5th? A. No, not that I can recollect.

His Honour: Mr. Rofe, there is a big time
span there. You said at the time of the 10.30
gathering - what do you mean by that? I am not
sure what you mean.

Mr. Rofe:

My questions were in relation to communications
between Mr. Taylor, Howard Smith, yourself and
Mr. Maxwell in respect of the period on the
afternoon of the 4th to the commencement of the
gathering on the 5th. TYou say there were no
such communications? A. I had no communication
with Mr. Maxwell to my recollection between the
telephone conversation I had with him on the
afternoon of the 4th and the beginning of the
meeting or conference -~ call it what you will -
on the 5th. I am not aware of Mr. Taylor
having told me that he had any contact with
anybody from Howard Smith in that same period.

Well then, coming to this meeting, what were

the matters discussed? Which subject matter was
discussed first; the issuance of the allotment

of shares, the delisting or the exclusion?

A. The allotment of shares was first discussed,
and as part of that almost and probably following
on that, the question of de-listing; and lastly,
the question of the exclusion of Sir Peter
Abeles - I am sorry - I am using the wrong
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word - the disqualificabtion of Sir Peter Abeles.

At about 11.30 you telephoned Mr. Maxwell? A. 1
would be guessing, Mr. Rofe.

igpggximately? A. Yes, approximately I suppose

You told him you had telephoned Mr. Maxwell.
"We have been discussing your offer and we
don't think three million is enough"? A. That
is right.

That is how it started. Do I take it then that
part of the preceding discussion had been a
discussion of the Howard Smith offer of the
three million shares at 227 A. That is right.

When the luncheon meeting began, the situation
was, was it, that Mr. Maxwell told you that
How§rd Smith were considering the proposal?

A, Yes,

In substance? A. Yes.

And it was left at that, for the lunch meeting?
A. Well, he went further than that.

Would you just tell us? A. May I recount the
evidence I gave here before?

Just briefly, you say it went further than that?
A. You will recall that Mr. Maxwell rang me back.

Well, what time was that? A. I think I would have
to take you back to where I started from. I rang
Mr. Maxwell at some time that morning and at

that moment - I am accepting 11.30 - I was told
he was in a meeting. He then phoned back shortly
afterwards and I said to him when he phoned back,
"Tom, we have been discussing this matter here
and we don't think that three million shares is
enough. We feel that you must apply, if you are
winded, to make any application at all, for not
less than 4,152,000 shares and at a price of

not less than £2.30. "Mr. Maxwell answered that
and said, - I should have made this clear yester-
day - I can't remember whether he said, "This is
s coincidence" or "Strangely enough, that is the
price I had recommended and we have already
decided three million shares is not enough”, and
st that stage he said, "Well, I will have to go
because they are calling me back to the meeting".
That was the situation when we went To lunch.
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The impression he gave you was that the matter
was still under consideration? A. Yes.

When you went to lunch Mr. Nicholl was present?
A. He was.

Were you expecting him to be there? A. Yes,
Mr. Taylor had told me that he had invited Bob
Nicholl down to lunch.

Did he say why he had invited him down to lunch?
A. I think he probably did. I think he said he
invited him down for lunch to discuss the
matter.

To discuss - A. This question of the allotment.

Can you recall how Mr. Taylor put it? A. No,
I can't because at the present time, all I
knew was that Bob Nicholl was coming for
lunch, but he must have told him that because
he brought his books with him.

I am just wondering whether MNr. Taylor told

you that he asked him to lunch for what purpose,
if any? A. All I can do is to say that yes, he
told me he was coming to lunch and he had asked
him to lunch to discuss this question of Howard
Smith's proposed allotument.

Mr., Nicholl had the two books with him and
presumably you sat near him during the lunch,
at which this reading out of the textbook took
place at the luncheon table? A. No, it took
place just a bit away from the table as a
matter of fact. He put the books on the floor
and we walked over and looked at the books.

Was the first matter you took up with

Mr. Nicholl, the question of the legality of
the issue of shares? A. Yes. When you say
"legality of the issue of shares", Yes, I
suppose that is a correct description of it.
I would sooner use the word "justification".
I was not worried about the legality of the
issue. I was satisfied it was legal.

Justification? A. Justification.
There was this reading out of the text book

and your statement that it was "spot on" and
so forth? A. Yes.
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After that matter did you discuss with Mr. Nicholl In the Supreme

the de-listing of the Miller shares? A, I think
I probably did.

. Well, that was an important matter? A. It is an

important matter and I would be very surprised
if I had not done it. The discussion on Justi-
fication is imprinted on my mind by the fact
that these books, that I am quite clear on, but
go far as the de-listing was concerned, I would
feel that we certainly had discussed it.

Did you also discuss with Mr. Nicholl the
exclusion, or perhaps exclusion from voting on
any allotment of Sir Peter Abeles? A. I don't
think I did.

That was a fairly iumportant matter in your mind?
A. Yes, I agree.

You went to lunch and Mr., Nicholl was another
legal man? A. Yes.

Would it not be very probable that you did so
discuss it with him? A. I don't think I did. I
nmay have been derelict in not doing so, but I
cannot recollect discussing it with him

(Iuncheon adjournment)

Mr. Glass: At the suggestion of my learned
friend, Mr. Deane, and with the approval, I
gather, of Mr., Lockhart and Mr. Staff, we:

can deal with certain undertakings which were
given by me in the course of tendering certain
evidence. One is at p.84 old znd the other is at
p.0ld1%5. At p.0ld 84 about two~thirds down, your
Honour admitted into evidence exhibit M.H.4F

on certain conditions. I understand that my
friends are prepared to have me released from
that undertaking and I am not unwilling to have
that result.

Mr. Deane: What I have sald to my friend is
that the document was admitted on the basis
that if something did not happen we could apply
to have it rejected. I have informed my friend
that if the evidence stays in its present state
we will not be making such application. Of
course, it is a matter for him, but we will not

be applying.

His Honour I do not think this needs any
further evidence. You have made a continuing

Court of New
South Wales
Equity Division

No. 6
Transcript of
Evidence on
Trigl of -Action

Defendants
Evidence

8%h Defendants
Evidence
William Andrew
Conway
(recalled)

Cross~
Examination
by Mr. Rofe

28th September
1972

(continued)

Discussion
between the
Court and
Counsel

*Exhibit M.H.4.



In the Supreme
Court of New
South Wales
Equity Division

No. 6
Transcript of
Evidence on
Trial of Action

Defendants
Evidence

8th Defendants
Evidence

Discussion
between the
Court and
Counsel
*Exhibit
M.H.4 and
M.H.18

Exhibit MH.26

757

offer which I have had noted as a matter of
acceptance. I do not think that calls for
any further note.

Mr. Glass: Atp.old135that appears to be subject
to the same condition. We are informally told
that they do not seek the verification. Perhaps
that can be noted on the record.

His Honour: Really, Mr. Glass, what I have

done at pp 84 and 1%5 is in effect to reverse

the onus of proof in respect of admissibility 10
so I will just note that no further step is

to be taken in respect of the observations

made at pp.84 and 135.In order to place it

beyond doubt I shall have it noted that I shall
regard M.H.4*and M.H.18*as having been before

the court for the purposes of this suit.

Mr. Glass: I am also able, with my friend's
concurrence, to tender the Bulkships' minutes

subject only to relevance, the objection to
admissibility now being waived. 20

(Mr. Deane and Mr. Lockhart objected to
this tender and the tender was confined
to the formal parts of the minutes and
such portions as relate to one or other
of the Miller companies, Mr. Staff
requested that the whole minutes go in;
Mr. Gleeson and Mr. Rowlings stating
they did not want to be heard on the
matter)

His Honour: I shall admit, as exhibit M.H.26** 30
a bundle of extracts from the minutes of the
directors' meeting of Bulkships, limited to so

much of the extracts as are;formal and as

relate expressly to the affairs of one or other

of the Miller companies. The evidence will be
admitted only as against the defendant Abeles

and as against the defendant on the cross-

claim, Bulkships. I specifically reject the

tender as irrelevant in so far as the documents

are sought to be tendered against the plaintiff. 40

Mr. Rogers: In my own case I would be wishing
to tender it against Ampol and support the
tender by this submission. I would be sub-
mitting that one of the facets in the defence
is that wewsre justified in excluding Sir Peter
Abeles from voting and a number of reasons are
advanced for that exclusion. In wmy submission
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the material tendered there is relevant to
support that defence.

His Honour: I will not extend my ruling at this
stage. When you come- to your case, if you wish
to re-tender it you may.

Mr. Conway, you are on your former oath.

Mr. Rofe:

Was Mr. Nicholl told by you and Mr. Taylor
about the discussion that had taken place
earlier that morning at 10.30 a.m.? A, I
believe he was.

Did you tell him or Mr. Taylor? A. I think I
told him.

Did you tell him about the telephone conversa-
tion with Mr. Maxwell? A. I believe so.

You gave him full details of those, as you
have already given in evidence? A. Yes, I
believe so0.

When Mr. Nicholl left at about 2 p.m. 4did he
leave on the basis that he would be notified

if and when any communication was received from
Howard Smith? A. No.

You received this phone call from Mr. Maxwell
about 3 p.m. you have told ug and this appar-
ently brought not unjoyous news to the board
room, is that the position? A. That is true.

Did Mr. Maxwell in the phone conversation
mention anything sbout Howard Smith requiring

an agrecment or a deed? A. Not that I recollect.

Did he mention anything about a phone conversa-
tion about the terms upon which the shares would
be paid? A. Yes, I think he aid.

He mentioned what? A. 10% on the allotment of
the shares and the balance on 30th September or
earlier at Howard Smith's option.

Are you sure that was mentioned .during this
telephone conversation? A. No, I am not sure.
I believe it was.
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In the Supreme@Q. After the telephone conversation Mr. Tgylor was
Court of New still in the board room, is that right? A. Yes.
South Wales

Equity DivisionQ.Then were any steps taken by you to notify the
contents of this communication with Mr. Maxwell

No. 6 ° to any one director? A. No.
Transcript of .Q.Did Mr. Taylor have any discussions with you
Evidence- on about not notifying any of the directors? A. Not
Trigl of Action that I recsll.
Defendants

Evidenoe Q.Or some of the directors? A. No.

8th Defendants q yere you asked not to notify Sir Peter Abeles,

Evidence for instance? A. No.

William Andrew

Conway Q.Or Lady Miller? A. No.

(recalled) o

Cross- Q+.Or Mr. Cameron? A. No.

Exaﬁinagggg Q.Did you suggest any other directors should be
J Hr. - notified of this communication? A. No.

28th September,Q.Well then, the picture is that shortly after
1972 this telephone conversation everyone dispersed
(continued) from the board room and went about their

business? A. Yes.

Q.And the next you were informed in the matter was
about 5 o'clock -~ that was when you were next
involved in the matter? A. Shortly before 5.

Q.When Mr. Taylor asked you to come to his office?
A. Yes, I think so.

Q.You had told Mr. Taeylor, I think, as a result
of what Mr. Maxwell told you, that a letter
would be sent around from Howard Smiths that
day? A. Yes.

Q.You were asked at 5 o'clock, or shortly before
5 to go to Mr. Taylor's office in relation
to the arrival of Mr. Maxwell? A. Yes.

Q.When you arrived at the office who was actually
there? A. Mr. Taylor has an ante-room outside
the office and I walked into that. I believe

his secretary was there and Mr. Maxwell was there.

Q.Mr. Maxwell had this draft letter? A. Draft
letter?
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Q. You recall it was on the letterheard of Howard
Smith? A. Yes.

Q. What is your recollection now, that you read it
then or in Mr. Taylor's office later? 4. I
think I read it in Mr. Taylor's office when I
took him in.

Q. Was there any discussion between Mr. Maxwell in
the ante-room before you went into Mr. Taylor's
office - A, If there was I can't recollect it.

Q. In Mr. Taylor's office there was yourself,
Mr. Maxwell - anyone else? A. Mr. Taylor was
there and I think there were others.

Q. No other directors? A. No other directors, no.

No other director other than Mr. Taylor. Did
Mr. Teylor appear to read the letter or was it
read out to him? A. I read the letter myself and
it was handed over then to Mr. Taylor, and as 1
recollect it, he read the letter.

9

Mr. Rofe: Can I have exhibit T please.*(handed

to counsel)

Q. If you would have a look at exhibit T (shown).
As I understand your evidence, that is an exact
copy of the draft letter, with the exception of
the deletion of certain words relating to the
words "to enable it to en%age in further develop-
ment", at possibly p. 37 4. Tes. When I read
this particular letter it seemed to me to be
the same as the draft with the deletion of those
words.

His Honour:

Q. It is not specific what those words are, Mr. Rofe.

Witness: With the deletion of the words com~

prising about two lines relating to "development”.

Mr. Rofe:

Q.If you would have a look at the first paragraph,
7 p. 3 it says "notwithstanding the current
circumstances". Do you see that? A. Yes.

Q. Did the draft letter read, after those words, "I
believe that the opportunity of placing such a
large parcel of shares at a substantial premium
igs likely to be of considerable benefit to your
company”. That is as in the draft letter? A. I

believe s80.
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And the next sentence, "The infusion of

#10,350,000 cash is likely to ease the financing
problems your company has faced in recent years,

and enable you to re-arrange your dealings with
the prospect of interest savings and to enable
it to engage in future development". A. Yes,
those additional words you have quoted, and
there are other words that I can't recall, but
those words would be.

Those are the words you have suggested be
deleted? A. Yes.

The words "and to enable it to engage in
future developument" - are they the words you
suggested might be deleted? A. Those are words
of similar import.

In the draft letter? A. In the draft letter.

At this meeting did Mr., Maxwell inform the
Miller representatives that Howard Smith would
require them to enter into a deed? A. Yes.

That was the first mention of a deed other
?han a reference in the draft letter? A. That
is so.

Was that reference to a deed or agreement -
do you remember whether it was a reference to
a decd or an agreement? A, An agrecement.

Was that made in the presence of Mr. Taylor,
in the office of Mr. Taylor? A. I am sorry -
I don't understand that question.

Where and when was it that Mr. Maxwell
informed the Miller representatives that
Howard Swmith would require the parties to
enter into a deed or sgreement? A. Yes.

Where? A. That was in Mr. Taylor's office.
On this occasion? A. On this occasiorr.
About 5 p.m.? A. Yes.

And did Mr. Taylor say anything about that?

A. No, I don't recollect Mr. Taylor saying
anything about that.
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Did you say anything about it? A. Yes, I said,
"Well, what would this agreement contain?" I
can't remember Mr. Maxwell's reply in full.

Well, tell us the substance of it? A. The sub-
stance of the reply was that it would contain
conditions precluding us from precluding

Millers from issuing further shares or options
to take up shares;
the exact nature of which I now cannot recall.

Mr., Rofe:

Going back to one matter before that, did you
say to Mr. Maxwell why you wanted the words "to
enable it to engage in future development"
deleted? A. I said, "I don't like those words
too much", and he said, "All right, we will take
them out".

Did you say why you did not like them? A. No,
I don't think I d4id.

How long did this meeting in Mr. Taylor's office
with Mr. Maxwell and yourself and others last?
A. I think about half an hour.

During the course of this meeting was there some
conversation with Mr. Maxwell about de~listing
of Miller shares, possible de-listing of Miller
shares? A. Yes, there was.

Did you raise that or Mr. Taylor or Mr. Maxwell
or somebody else? A. I don't remeuwber who
raised that.

During the course of this discussion was there
raised any reference to the decision taken to
exclude Sir Peter Abeles from discussion and
voting on the allotment? A. No.

Were there any telephone calls made from
Mr. Taylor's office during the course of this
discussion? A. Not that I recollect.

Mr. Maxwell, I assume, left first, or before you?

A, Yes.

.You and Mr. Taylor and the others remained on?
A. Yes, well, Mr. Maxwell certainly left first
and that would have left us there.

and certain other conditions,
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What arrangement, if any, had been made about
the following day with regard to Mr. Maxwell
and the letter of final form and the agreement?
A, Mr. Taylor said to Mr. Maxwell, "I will want
to see a letter in this form with the exclusion
of those couple of lines, signed by your chair-
man before the board meeting tomorrow’.

Is that all; the only arrangement made, in
relation to Mr. Maxwell returning the next day?
A. Yes, I think that is all.

After Mr. Maxwell had gone, how long did you
remain in Mr. Taylor's office? A. I have no
recollection of how long I remained.

Were any telephone calls made to any other

directors after Mr. Maxwellbad left, in relation

to this proposed allotment? A. Not that I
recall.

Did you notify any director? A. No.
Were you asked not to? A. No.
You did not speak to Mr. Anderson - A. No.

- who was the alternative director? A. No.

I wonder if you would look at exhibit U, which
is the document variously described as the
stage directions, the memorandum? (handed %o
witness)* I think you have seen this document
before? A. Yes, I have.

I would like to ask you, if I may, when - as
precisely as you can - were youasked by
anyone to prepare that document? A. If I was
asked to prepare it it would have been in the
morning, before lunch.

The morning of - A. Of the 5th, after the
discussion about the disqualification of

Sir Peter Abeles, or after Mr. Maxwell's visit
that night.

That is the 5 p.m. visit? A. Yes.

Presumably Mr. Taylor asked you, did he? A.
Yes, either Mr. Taylor asked me or I offered
to do it, I can't remember which, but I think
he asked me to do it.
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I think you said yesterday that from your
recollection in relation to that document you
could not remember now whether you said to

Mr. Taylor: "'Well, Arch, I will prepare the
brief for you', or whether he said to me, 'I
want you to draw up something for me for the
meeting,' but I prepared the memorandum on that
evening of the 5th, as I recollect, and on the
following morning before the meeting". dJust
refreshing your recollection from what you said
yesterday, does that perhaps help you to - A.
No, I don't desire to change that.

Your best recollection is the evening of the 5th -
A. Or the morning of the 6th.

Would you just have a look at the document, the
second last paragraph starting the third item,
on page 1. A. Yes.

Are you able to tell us whether you prepared
that page on the evening of the 5th or was that
prepared the morning of the 6th? A. I believe
on the evening of the 5th.

So the evening of the 5th you prepared the docu-
ment in which you stated: "In view of a develop-
ment which has occurred only this morning -"

A, Yes.

"I propose to defer this item until we have
dealt with a further umetter". A. Yes.

What part, if any, can you recall of this docu-
ment did you prepare on the morning of the 6th?
A. I think it was that part of the document
commencing at page 3% with the word "chairman"
last occurring.

"Chairman: Does anyone wish to make any comment?"

A, Yes.

So that everything before that had been prepared
on the evening of the 5th? A. From my recollec-—
tion, yes.

Was it prepared in the office or at home? A. No,

in my office,.

At your office after the 5 p.m. discussion? A« Yes.

Did you speak to Mr. Balhorn after the 5 p.m.
discussion? A. I spoke to him on the 5th but I
can't remember when.
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Did you say you can't remember when? Or in
relation to any event on that day? A. To the
best of my recollection I spoke to Mr. Balhorn
some time that afternoon, the night after the
5 p.mw. meeting,

That would be after the telephone call of
Mr. Maxwell about 3 p.m.? A. Yes, I think it
would have been.

Did you telephone him or did he telephone you?

A. No, Mr. Taylor telephoned Mr. Balhorn, as 1 10
recollect it, and then put me on to speak to

him,.

Was this from the board room or Mr. Taylor's
office? A. No, it was from Mr. Taylor's
office if I recollect.

So you had been to Mr. Taylor's office between
3 p.lle and 5 p.m.? A. Yes, yes that would be

right.

Can you recall why you went to Mr. Taylor's
office between those hours? A. No, I don't 20
know.

Was it at his request or - A. I can't recall.

What did Mr. Taylor say which preceded him
ringing up Mr. Balhorn? A. I can't remember
what he said to hium.

Well, what did you hear Mr. Taylor say to

Mr. Balhorn before he handed over the tele-
phone to you? A, He said, "Bill Conway wants
to have a word with you".

Did you understand what you were to say to 320
Mr. Balhorn? A. I understood that 1 was to

speak to him about the possibility of Howard

Smith making an offer.

It was more than a possibility, wasn't it, at
this point of time? A. We didn't regard it
as that. At least, I didn't regard it as that.

Did Mr. Taylor say, to your recollection, why

he was ringing Mr. Balhorn as distinct from

Mr. Anderson and the other directors? A. No,

he didn't. 40
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What did you say to Mr. Balhorn? A. So far as I
can recall I said to Mr. Balhorn, "Alan, we are
expecting to get an offer from Howard Smith

before the board meeting tomorrow," and I believe
Mr., Balhorn replied "Well, that is fine. I will
believe it when I see it", or words to that effect.

Anything else? A. Not that I can recall.

Didn't you discuss with Mr. Balhorn as to the
justification for the allotment? A. Yes, I did.
As I recollect it Balhorn said to me, "But isn't
this a bit unethical?" I said, "No, it is not
unethical. It is unusual perhaps.’

Could I suggest to you that before you said that
you told him what the offer was? A. No, I don't
think I did. All we knew - all I said was that
they were going to make an offer.

Yes, but an offer to acquire by allotment of
43 million shares at $2.30 per share? A. I have
no recollection of quoting those figures to

Mr. Balhorn.

You just said, "Howard Smiths are proposing - or
might make an offer"? A. Yes.

To do what? Did you tell him? A. Yes, an offer
for shares in R.W. Miller (Holdings)-

And Mr, Balhorn said, in effect, "That seems a
bit unethical"? A. That is right. I said that
there was no bar in law to such an offer being
made or the directors allotting the shares.

Anything €lse? A. No, I can't recall anything
else.

Did he say that he would speak to lMr. Duncan about
it? A. I don't know. I can't remember.

Did you tell .Mr«'Balhorn it was in breach of- the
Stock Exchange rule? A. I can't remember whether
I told him that, either.

Did you tell him that the decision had been made
to exclude from voting and from debating on the
proposed allotments, Sir Peter Abeles? A. No, not
that I recall.

Is it just that you do not recollect or do you
actually deny that you made reference.to those two
topics, the de-listing and the exclusion? A. I
don't deny that I made reference to the de~listing
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I just can't recollect it. $So far as excluding
or disqualifying Sir Peter Abeles, no, I dida't
< ay that °

Do you remember what Mr. Balhorn's parting words
were in that conversation? A. I think they were
as I said before, that he would want to sec it,
see the offer.

Had Mr. Taylor told you to prepare everything

for this board meeting tomorrow, the 6th? A.
Assuming hc gave me instructions, he gave me
instructions to prepare this. (indicating document)

10

But did he limit you to that or give you a
general instruction to have everything ready?
A. No, no wy instructions were to preparc a
memorandun for him.

What time did you arrive at Miller's office on
the 6th, approximately? A. I can't remember
the particular morning, but if I followed my
usual practice it would have been about nine
o'clock, 20
And after that I presume you finished exhibit U¥

did you, the memorandum? A. Yes, I can't

remember now, but I wmay havc put it on tape

the night before.

But I thought you said there was part of it
you - A. I put it on tape; the part that I
prepared and did on the 6th was that part frouw
"Chairman" onwards, on page 3.

Which you put on tape on the 6th, the morning
of the 6th? A. No, I probably dictated that
to my girl on that morning.

30

Then is this the position: the whole- of
Exhibit U**, tne wmemorandum, Lad been prepared
either in the sensc of being taped or dicta-
ted, before the Howard Smith letter arrived?
A. Yes,

And that arrived, you say, about 9.40? A. That
is right.

You received that Howard Sumith letter, exhibit
Pr**  from Mr. Maxwell personally? A. Yes.
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Q. Did he also give you the letter of application
at that same time? A. No.

Qs You are sure of that? A. He gave me the agree-
ment.

Q.Is it possible he gave you three documents - two
letters and the agreement? A. Not to my recollec~

tion, no.

Q.What arrangements did you make with Mr. Maxwell
when he gave you these documents? A, I arranged
with him to stay at our office and, assuming

that the board passed the allobtment, I would come

out and see him.

Q.S0 far as you recall, Mr. Maxwell remained in
your office at that time when he arrived about
9.40 until the time he gave you the cheque? A.
That is right.

Q.Did he say he had got a cheque with him? A, I
believe he did.. '

Q.And also the letter of allotment - (withdrawn).
Q.Also the letter of application? A. Yes.

Q.You read the letter Ex. T¥ just to see that it
was in accordance with what you had suggested
the day before, is that right? A. Yes.

Q.And you read the agreement? A. Yes.

Q.Did you read it at any length or just fairly
quickly? A. I read it quite .quickly.

Q.Quite quickly? A. Yes.
Q.Time was moving on? A. That is right.

Q.Did you take the letter of proposal, Ego T, and
the agreement then to Mr. Taylor's office? A.
Yes.

Q.Mr. Balhorn was there in IMr. Taylor's office at
that stage was he? A. No, I thought that
Mr. Balhorn came slightly after that.

Q.Was Mr. Anderson there in Mr. Balhorn's of?ice?
A, Isaw: Mr. Anderson in Mr. Balhorn's office
but according to my recollection he left the

office before the letter came in; had gone down

to the board room.
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Did Mr. Taylor tell you that he had bricfcd
Mr. Anderson about what had happcned the last
two days? A. No, he didn't tell me that.

Nothing like that? A. No.

Did he give any indication that he had "filled
Mr. Andcrson in" on developments? A. No.

I think you told us Mr. Balhorn camc into thc
office? A. Yes,

Whilst you were therc? A. Yes.

Did Mr. Nicholl come to the officc whilst you
were there? A. Not that I rccall.

Whilst in the office with Mr. Taylor did he
indicate that he had communicated the develop-
ments of the last couple of days to any other
director? A. No.

Did he say to you, "We must get this mceting
over quickly," or anything likc that? A. No,
he did not.

Did he appear to read the document you gave
him, Ex. U,*the mcmoranduun? A. I can't say
whether he read it or what. I handed it to

him.

You wade no comment, that - "This looks all
I'igh ," OI‘ - Ao NO.

Presumably this is the first time you had given

Mr. Taylor such a script or mcmorandum? A. No,
I had preparce memoranda before, particularly
in regard to the Part C statement.

But this is really a script, isn't it? A. Yes.

This is a document you preparcd as a script
for Mr. Taylor? A. Ycs.

To read from? A. Yes.
At that board meceting? A. Yes.

You have never donc that before, surcly, for
Mr. Taylor? A. Not that I recollcct. no.

You say Mr. Tagylor made no comument when you
handed it to hiwm? A. No.

10
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30
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Did Mr. Taylor tell you that the share
script - share register entry had already
been prepared? A. No.

Did you know that? A. I knew it was being
prepared.

How did you come to know that? A. Because I
had seen Mr. Murphy and Mr. Ellis~Jones
that morning filling in the share scrip
document and filling in the share registry
entry.

Something that had not come to your experi-
ence before, I take it? 1t was contrary to
the normal practice of Millers as you knew
it? A. I didn't know what Millers normal
practice was.

Did you precede Mr. Taylor to the board
roon or did you both go together? A. No.

What was the order of progression? A.

Mr. Taylor and Mr. Balhorn left Mr. Taylor's
office and left me there on the telephone
talking to Mr. Duncan.

So you were in after them? A. That is right.

And the meeting started about 10.15,

Mr. Cameron being a little late, Sir Peter
Abeles being a little late, is that right?
A. That would be correct, yes.

Is this the position? Is this the picture:
We have Mr. Maxwell waiting at another
office, with a cheque and a lebtter of
application; this is at 10.157 A. Yes,

We have the share scrip and share register
sntry forms prepared ready to be sealed?
A, Yes.

We have -Mr. Taylor -with the_script ond you
have a copy presumablLy? A. Yes. :

And you have a form, piece of paper, from
Mr. Balhorn with a tick against "Yes"? A.
Yes., -

Incidentally, on that piece of paper There
was only "Abstain" and "Yes" as the two
alternatives? A. Yes.
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No "No"? A. No.

When you weant into the board room for that
neeting there was no reason that you knew of

why Mr. Cameron, Sir Peter Abeles or Lady Miller

would have had any notice of what was about to
happen so far as the allotment proposal was
concerned? A. That is right.

Certainly you, Mr. Taylor and Mr. Balhorn at
least knew about it? A. Yes.

As you understood it? A. Yes.

And presumably Mr. Anderson knew about it, as
you understood it? (objected to by Mr. Rogers;
not pressed.)

Mr. Conway, I wonder if you would be good
enough to look at Ex. HH?* We are told that
is a transcript of notes made by Miss Hill.
I do not know whether you have seen that
document before? A. This is the one that
Miss Hill typed, I think, at Mr. Deane's
request?

His Honour:

This one was prepared by Miss Hill after the
case began, the particular one you have before
you, Mr. Conway? A. Thank you, your Honour.

Mr. Rofe:

I wonder if you would turn to p. 7 of that
document? A. Yes, I have p. 7.

Do you see about onc third of the way down
of the initials A.B.? A, Yes.

"I endorse Mr. N. comments". Do you see that?
A. Yes,

"I would be a little disturbed on the ethical
side of this but Mr. Duncan said 'See what the
Board generally thinks of this and to go along
with it on what they think'". Is that what
Mr. Balhorn said to your recollection? A. I
thought Mr. Balhorn said...

10
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I am just asking you? A. No.

Thinking back? A. Thinking back, that is not
what he said.

Look at Ex. V* which is the formal minutes.

Have a look at P. 8. Have you got p.8? A. Yes,
I have P. 8.

Do you see the fourth line down Mr. A.V. Balhorn

said that he agreed with the remarks made by
Mr. Nicholl as the coumpany's shareholders would
receive #2.75 per share if the Board accepted
the proposal of Howard Smith Limited rather
than being locked in with only Ampol's offer of
g2.27 to accept. A. Yes.

Is that an accurate transcript of what :
Mr. Balhorn said, record rather? A. Not all
of what he said.

Well, of that part that he said, is that
accurate? A. Yes.

Going back then to Ex., HHE**onp. 7, do you say
you do not recall Mr. Balhorn saying "I would
be a little disturbed about the ethical side
of this." Do you remember that much of what

he said? A. Oh yes.

So, that is accurate? A. I think so.

"But Mr. Duncan said see what the Board generally
thinks of this and to go along with it on what

they think." A. Yes.

A. No, I don't say
that is inaccurate.

So, that is an accurate transcript of what
Mr. Balhorn said? A. It is an accurate trans-
cript of part of what he saild.

It is accurate as to that part? A. According
to my recollection, it is.

Would you have a look at p. 6 of that trans~
cript which is Ex. HH. Do you see about two-'
thirds of the way down against the letter "C'
the question asked "What are the advantages of
maeking a placement outside the company over a
placement to our shareholders?"? A. Yes.
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Do you remember Mr., Cameron asking that question?
A. No I can't remember him asking that question.

Well, that is a matter going to your recollec-
tion. You are not suggesting it was not
asked; you Jjust cannot recollect? 4, I
cannot recollect that.

Do you remember Mr. Taylor answering "Because

the majority of shares, 55%, is held by two
shareholders which would increase their

shareholding. "? A. I don't remember Mr. Taylor 10
saying that.

Once again, is it a matter of your recollection
or do you say he did not say it? A. He said
something.

Similar to that? A. No, I don't think it was
even similar to that.

But Mr. Taylor had said to you on previous

occasions, had he not, that the effect of a

placement to shareholders in a situation where

55% was held by two shareholders would only 20
increase the shareholding of those two share-

holders? A. No.

Hadn't he ever said that to you? A. No, he
had not said that to me.

Well, Mr. Nicholl had said that to you prior
to the meeting, hadn't he? A. No.

It had been discussed. It was a matter of

discussion, was it not, prior to the meeting,

the fact that a placement of shares to share-

holders in a situation where Ampol and Bulk- 30
ships held 55% would only achicve the result

of increasing their sharcholding? A. No, I

don't recollect that discussion.

Now, if you look at Ex. U*again, your memoran-
dun, at the bottom of the page on the right-
hand side there is some writing is there not
or block letter writing? A. I am sorry, I

do not have it.
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Just going back then to Ex. HH*at p. 6, there I
directed your attention to what appecars to be
an answer by Mr. Taylor? A. Yes, I see the
answer.

Do you recall you say to the best of your
recollection you .do not recall that being said
by Mr. Taylor? A. No.

Do you recall it being said by Mr. Nicholl?
A. No.

Mr. Anderson? A. No.

Anyone else? A. No,

Just going above that, I put it to you that
Mr. Cameron asked a question "What are the
advantages of making a placement outside the
company over a placement to our sharcholders"
and I interpreted the C" as Cameron. Perhaps
I am wrong there. Do you recall anyone asking
that question? A. No, I don't.

Presumably the "C".. is not you; you did not ask
it? A. No, I did not ask it.

His Honour:

Does it follow that therc was no discussion you
recollect at the weetiag about a placement to
existing sharcholders at all?
there was a discussion about a placement to
existing shareholders at the meeting and it was
raised by Mr. Cameron.

Mr. Rofe:

Perhaps just to clear that up there was no
discussion about a placement to existing sharc-
holders before this meeting? A. No.

Now, what I was directing your attention to,
p. 2 of Ex. U*on the bottom of the page on the
right hand side there is some block letter
writing "Sir Peter Abeles left to seck legal
Have you got that in your copy?

opinion”.

A. Yes.

There is a time. Can you read that on your copy?
A. 10.50.

Now, doesg that accord with your recollection of

the time that :
A. I don't know what time he left the meeting.

A, No, your Honour

Sir Peter Abeles left the mceting?
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Approximately how long had the meeting been
going before he left? A. I could have becen
going half an hour.

About half an hour? A. Yes.

And how long was he away? A. I thought he was
out of the room about ten minutes.

About ten minutes? Al Yes,.

And it is correct to say that during that ten
minutes Mr. Koch had given his summary or

substantially given his summary of the financial
position? A. He had partly given it.

He had given all the figures of short temm
borrowing repayments, hadn't he? A. I believe so.

Can you tell us approximately what time it was
that the motion which had been moved by

Mr. Anderson was voted on? A, I would say Jjust
shortly after midday.

Shortly after midday.
on you saw the seal being placed on the sharec
scrip and on the agreement? A. Ycs.

And you immediately left the meeting, did you?
A, Yes.

And took those two documents to Mr. Maxwell in
another office? A. Yes.

Received the cheque and the letter of applica
tion? A. Yes.

Brought those back to the mecting? A. No.
Did you come back to the meeting? A. I did, ycse.
How long were you away attending to that matter

and obtaining the cheque and the letter of
application? A. I suppose about ten minutes.

When you came back to the meeting did you
bring the cheque and the letter of spplication
with you? A. No.

You dealt with them in some other part of the
office, did you? A. That's right,

And as soon as it was voted
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When you came back to themeeting was it still in
progress? A. Yes.

Can you recall what the meebting was discussing

fxhibit V at the time you got back? To help you, if you

10
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look at Ex. V, p. 9, formal minutes, was it an
Consideration of Group Results or had it pro-
ceeded to Any other Business? A. I can only
say that it was before Sir Peter Abeles? nomina-
ted Sir Ian Potter as his alternate. I can
recollect that being done but nothing before
that.

Approximately what time did the meeting finally
end? A. I think shortly after 1 o'clock.

And do I take it that when you were out of the
neeting obtaining and delivering the share scrip
and signed agreement that you also arranged for
a letter enclosing the register entry to be
delivered to Security Services? A, No.

You did not organise that yourself? A. No.

Did you give instructions for it to be done?
A. No.

Mr. Staff

But a few questions. UMr. Conway, had you known
Mr. Maxwell before any of the relevant events
in June or July? A. No, I met him for the first
time on the 19th.

On the 19th? A. 19th June.

On 19th June and you quite quickly got on %o
Christian neme terms, did you? A. We did.

Now, Mr. Conway, after the joint snnouncement
came to your knowledge may we take it that you
were in effect given a brief distinct from
your normal routine legal duties in Milleps?
Thet is a brief in relation to the situation
which gave you concern in Millers as a result
of the joint snnouncement? A. No.

May I take it that in the normal course you
attended to legal matters only as‘dlstlnct fromr
manageuent and financial matters in the Company?
A. That would be correct.
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through the general manager or the managing
director, would they, or direct to your desk?
A, Some came direct to my desk.

And others would be referred by the managing
director or the general manager? A. And other
officers.

I suppose at some point of time in May or dJune
you had referred to or it came to your attention,
the Tricontinental agreement in relation to the
bill facility for 3.1 m? A. Yes.

10

And that was towards the end of June? A. Yes, it
was towards the end of June.

I suppose you examined the agreement with a
view to seeing what its provisions were? A. 1 did.

And the effect that they might have upon your
company? A. I did.

And similarly I suppose you had examined the

letter of commitment which had earlier cowe in

from Hambros in relation to the Robert Miller 10
end finance? A. I had seen the letter.

Again, I suppose, as legal officer it was part
of your task to look at it and see what its
consequence to the company was? A. I was not,
to my recollection, asked to advise on it.

Had you, by contrast, been asked to advise
specifically on the Tricontinental document?
A. Yes, it was my Jjob.

In any event, I suppose you saw at the time the
provisions to which subsequently Mr. Koch refer- 30
red at the 6th July Board meeting as the change

of control provisions? A. Yes.

al
And you read them and noticed them? g, Yes.

I suppose you were quite familiar with their
operation? A. I don't know that I was familiar
with their operation.

Had you given advice to lr. Koch about what
they said and meant? A. I think I gave the
advice to Mr. Murphy.
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His Honour:

Mr. Murphy? A. Mr. Murphy, yes.

Mr. Staff:

And of course in the case of the Tricontinental

agreement the provision about change of control
was related to a change of control which
existed as at 30th June, wasn't it? A. That is
S0

I suppose when you heard Mr., Koch at the 6th
July Board meeting you had those provisions in
mind? A. Yes.

Did you believe Mr. Koch's account of the
provisions to be accurate? (Objected to by
Mr. Glass)

In any event, you did not say anything at the
Board meeting, Mr. Conway, about those provi-
sions? A. No.

Nor about the effect of the Hambros loan, the
letter of commitment? A. No.

And nor I think you say had you been asked to
give Mr. Koch any advice about them prior to
the 6th July meeting? A. Advice about it?

About those provisions? A. In the Tricontinen-
tal one?

His Honour: Mr. Staff, I think Mr. Glass, from
the pained expression on his face is having
difficulty in hearing.

Mr, Staff:

Nor, prior to 6th July had Mr. Koch asked you to

of control

give any advice about these change z
0.

provisions in either document, had he? A.

Now, Mr. Conway, prior to the 4th July meetings
with the Howard Smith representatives you had
been directing your atbtention to a means of, to

uge your own words, keeping Howard Smith in the

race? A. Yes.

That really was the taTget to which you were

directing your legal talents at that point of i

A. In this matbter, yes.
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So too in conjunction with you were other
nembers of the Millers organisation, were they
not? A. I can't recollect anybody coming up
with any other ideas.

No, but you and Mr. Teylor and Mr. Koch and
perhaps others on the management and financial
committees were working at that objective,
were they not? A. Well, I had it in mind.
What the others were doing, I don't know,
matter with then, 10
The only one I had

Koch.

But you were discussing the
weren't you, Mr. Conway? A.
the discussion with was Mr.

But didn't you discuss your concern about the
effect of the joint announcement with Mr. Tayloxr?
L. Oh, yes.

And didn't you discuss with him the need to
find some way of keeping Howard Smith in the
race? A. No, I don't know that I did.

He was concerned about keeping him in the
race, wasn't he in his discussions with you?
A. Yes.

20

And you expressed the same concern to him? A.
Yes, I suppose I did.

So, you anyway directed your energies to that
end so far as they were directed to this
matter? A. Yes.

And it became apparent to you, 1 suppose, Vvery
quickly, that the only way it was likely to be
done was by an allotment of shares to Howard
Smith? A. That was one of the ways. 30
Well, the first idea you came up with involved

such an allotment? A. Yes.

May we take it that you did not discover any.
other or have any other idea which might have
kept them in the race, to use your words?

A, Tat's right, no, I did not.

And I suppose you told the other Miller execu-
tives who were interested in the problem that
an allotment was the only way you could see
by which they could be kept in the race - that
is, Howard Smith kept in the race? A. No, I
don't recollect telling anybody else that.
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Did anybody else tell you that? A, No, I
don't think so.

Anyway, nobody else came up with any other
means of keeping Howard Smith in the race,
did they? A. No.

And may we take it then that so far as you
were concerned it was obvious to you that a
large parcel of shares in Millers would have
to be allotted to Howard Smith if they were
to be kept in the race? A. I did not at any
stage in the proceedings apply my mind o
how many shares would have to be allotted.

Oh no, not the precise number but it was
obvious to you that a substantial parcel
would have to be allotted, wasn't it? A,
Yes, I suppose that would be right.

Mr. Conway, you bold us that I think on a
couple of occasions that in your first tel-
phone call which you made to Mr. Maxwell on
the morning of 5th July and you were unable
to contact him? A. Yes.

You left a message for him that the wmatter
was urgent and would he ring back? A. Yes.

Now, do I understand what you said that at
the time you made that call there was really
no outline of a proposal which you regarded
as promising in existence? A. You mean the
proposal from Howard Smith?

Yes. A. That's right, I did not at that time.

But you were anxious to see if something was
going to come? A. Yes.

And you were anxious to find oub along with
the other people present on that morning of
Sth July whether Howard Smith were going to
make some proposal that day, were you not?
A, No.
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I see. Well, you left a message for IMr. Maxwell

that the matter was urgent? A. Yes.

Would you tell his Honour, Mr. Conway why -

I withdraw that. Did you regard the matter as

urgent? A. I did.
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That is, to speak to Mr. Maxwell? A. Yes.

For the purpose of ascertaining whether he
had or was likely to have a proposal to put?
A. No, for the purpose of advising him of our
views.

And tell me, did you regard that matter as
urgent because of the imminence of the Board
meeting of the next day? A. No.

It had nothing to do with that? A. I knew the
board meeting was on. No, it didn't - the
urgency wasn't concerned with the board
meeting,

I see. Was the urgency concerned with the
implementation of a proposal which you had in
nind? A. No, we did not have a proposal in
mind.

. It was simply that you wanted as urgently as

possible to acquaint Mr. Maxwell of the views
which you had formed? A. That's right.

In that gathering? A. That's right.

What was the urgency for that purpose which
troubled you on that particular morning,

Mr. Conways A. Because of the unsatisfactory
proposal which had been made the previous
day.

But - have you finished your answer or not? A.
Yes, because of the unsatisfactoty proposal
which had been made on.the previous day.

And do you tell us that you were concerned

that you should pass on your views of that
particular morning of July? A. Yes.

For no other reason than information to
Mr. Maxwell? A. No.

But you emphasised, did younot, that it was
urgent that particular morning? A. Yes.

It would not have mattered if the information

had not been conveyed until the next day, would

it? A. In ny view, it would.

I see. Well, why was it sc urgent, IMr. Conway?
A. Because I feared that the unsatisfactory
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proposal would have hardened into fact before
we had an opporbunity of putting our views to
the other side.

And that thereby you would have no satisfactory
proposal ever? A. That's right.

And that is the whole element of urgency that
you then had in mind? A. That's right.

That evening when you saw the draft letter that
Mr. Maxwell brought round, I suppose you saw
that his proposal required, as framed, required
a decision the following day? A. I did.

Did you suggest to him that in a matter of such
significance the directors might well require
more than a cursory consgsideration on the
following day? A. I do not admit that they
would only give it cursory consideration.

You knew the Board meeting was the next day and
also so did Mr. Maxwell? A. Yes, he did.

And you were aware that sowe of the directors,
in fact the majority of the directors, had not
been told of ths proposal or indeed the
possibility of it? A. Yes.

And you were aware that they would come, as it
were, cold the next day? A. Yes.

And did it not occur to you to suggest to

Mr. Maxwell that directors might want more time
than that 6th July to make a decision on a mabtter
of such a character as this? A. No, it did not.

It involved enlarging the capital by 50%7 A. TYes,
it did.

And did Mr. Maxwell not say to you either at this
time or earlier that if more time were needed it
would be available or something to that effect?
A, No.

Was there any discussion about the necessity for
a decision on 6th July or otherwise? A. The whole
term of the offer was that it was to be dealt
with on the 6th.

Wag there any discussion between you and lir. M
or anyone on either side in your presence about

the reason or necessity for a decision to be made

on the 6th? A. Not that I can recall.
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Did it not strike you as surprising that a
matter of this significance should have to be
decided on one day? (Objected to by Mr. Glass;
rejected)

Mr. Conway, may I take it when you got the

formal agreement the next day it was somewhere

close to the commencement of the meeting or at

any rate close to the time when you made the
telephone call to Mr. Duncan? A. That's

correct. 10

You had but a few minutes to look at it? A.
That's right.

Had you given any detailed consideration to
its terms overnight as a result of your
conversation with Mr. Cameron? A. I did

not give detailed consideration to the terus
of it.

And you did not give any detailed considera-

tion on the following day either before its
execution? A. I did not give any lengthy 20
consideration.

And you gave no advice to Mr. Taylor about it
except to say "It is O.K." or something to
that effect? A. That's right.

And I take it Mr. Taylor did not appear
interested . to know any uwore about 1it?

A. I wouldn't know. (Objected to by Mr. Glass;
question withdrawn).

Did Mr. Taylor ask you any other question
about it or its effect? A. No. 30

Did Mr. Taylor in your presence read it?
A. Not that I recall.

Did he ever have it in his hands in your
presence? A. Yes.

Tuarn the pages in your presence? A. I
can't recall that either.

I gather you received it from Mr. Maxwell
with the letter? A. I did.

You took it in to Mr. Taylor? A. Yes.
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You gave it to Mr. Taylor with the letter? A. Yes.In the Supreme

And he read the letter in your presence, did he,
or appeared to? A. He did. Yes, he appeared to.

Having read the letter did he appear to read the

agreement? A, Well, I did not notice whether he
did or not.

Well, it is a matter of you do not recall one
way or the other or you do not recall that he
did? A. I don't recall one way or the other.

And then I think you did not look abt it until
just before you got on the telephone to lr.
Duncan? A. I looked at the agreement as soon as
Mr. Maxwell arrived with it and the letter. I
read both.

And you appreciated, did you, that it imposed
gsome pretty onerous restrictions upon lMillers
freedom of action for an indefinite period of
time? A. I did nobt regard these restrictions as
0nerous.

Did you regard them as being very unusual
restrictions to subwit to in favour of a bidder
for the capital of the company? A. Not in the
circumstances.

You realised, did you, Mr. Conway, that one of

the provisions restricted the borrowing power of

Millers to borrowing by overdraft and excluded
all other borrowings? A. That is tTue.

For an indefinite period of time? A. Until
30thH  September.

Or during the period of any substituted offer,

wasn't it, Mr. Conway? A. Yes, that probably was

right.

And of course, it preserved to Howard Smith the
right at any time to withdraw it, that is, its
offer? A. Yes.

Of course, any way you drew none of these matters
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to Mr. Taylor's attention or to that of any other

menbers of the Board I take 1t? A. No.

And you sppreciated, did you not, that the efiect
of the terms of the agreement put the Howard
Smith interests in a very powerful position as a
bidder for the capital of the company? (Objected
to by Mr. Rogers; supported by Mr. Glass.)
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In the Supreme Q. At any event, Mr. Conway, may we take it then

gou£E gleew that none of these wmatters that we have referred
Eou' ales to were present to your mind as significant
quity Division matters nor watters which you mentioned to
— the directors 7 A. I read the agreement, of
N0 € course, to the meeting.
Transcript of
Lvidence on Q. But you did not point out the consequence in
Trial of Action any respects of the provisions of the agreement
to any of the directors either at the Board
Defendants meeting or elsewhere? A. No.
Evidence ,
8th Defendants - Nor what I put %o you is the powerful position
Evidence in respect of which Howard Smith would be put

Willi A by the terms of the agreement in relation to
illiem Andrew any possible other bidder for the shares in

Conway Millers? (ObJ a
(oooai1ed) illers? (Objected to.)
Cross— Q. Firstly then, Mr. Conway, you did not put or
Examination explain to any of the directors at the Board
by Mr. Staff meetlpg, did you, the very powerful position
Q.C. 1n.wh1ch the terms of the agreement put Howard

Smith in the event of any other bidder for

1 3 ? o

2gth September gﬁirga%iggér%omlng along? A. Do you mean a
1972 ’

(continued) Q. Yes. A. No, I did not.

Q. And you did not explain that effect to any of
the directors individually away from the
Board meeting? A. No.

Q. May I take it that you did not discuss with
Mr. Maxwell or any other Howard Smith represen-
tative the consequence of any of these provi-
sions, that is, the provisions I have mentioned
to you? A. No, I don't think I did.

Q. And you did not, nor did anyone else in your -
presence, I take it, say to Mr. Maxwell or
any of the other Howard Smith representatives
"What's the hurry?" or something like that?
A. No.

Re-Examination:

Re-examination Mr. Glass:
by Mr. Glass Q.C. ' _
Q. Starting where we are now you said, I think,
that before the meeting you rcad through the
agreement and the letter. Is that right?
A, That's correct.
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Did you see anything objectionable in the
terms contained in the agreement and out-
lined in the letter? A. No.

What advice did you give to qu Taylor
separately from the Board regarding the terms
of the agreement? A. Regarding the?

Letter and the agreement? A, Well, I just
told Mr. Taylor that I had read the agreement
and it seemed to me to be 0.K.

When it came to the Board, I think we know
that both of them were read out in full?
A. They were.

And did you express any opinion gbout them
to the Board? A. No, I wmerely read the
agreement.

Did anyome ask you any questione about the
agreement? A. No.

Did Mr. Taylor say anything about what you
had said to him. To the Board did Mr.
Taylor say anything about what you had said
to hiw about the agreement? A. No.

You said that at 4th July it was your under-
standing that there was a stalemate between

Howard Suith and Millers, both offers having
been rejected? A. Yes.

And you said also the following day, 5th July,

"We discussed the offer of 3 m. shares at
g2"? A, Yes.

Now, in what terms was it discussed? A. Well,
it was discussed in these terms that when

we looked at our short term liabilities, the
amount to be raised was nowhere near enough,
the price offered of g2 was considerably
lower than the Ampol offer which we had
already stated was Too low.

And lastly, you said that it was urgent for
you to speak to Mr. Maxwell round about noon
on the 5th July' "for the purpose of advising
him of our views" and I ask you what were
those views that you wanted urgently to
communicate? A. The views were that it was
pointless then making any offer, any
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application for shares of less than a sufficient
amount which would give £4,152,000 at less

than - I am sorry, 4,152,000 shares at a minimum
price of $2.30 and that was only if they were
minded to meke an offer. Anything other than

that we regarded as unsatisfactory.

(Witness retired and excused)

(Original page substituted for photo copy

in BEx. X.

(Further hearing adjourned to 11
Tuesday, 3rd October, 1972.)

50 1198

Exhibit X
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AMPOL PETROLEUM LIMITED V. R.W. MILLER
(HOLDINGS)ﬁLIMITED & OTHERS

Tuesday 3rd October 1972

Thirteenth day:

MR. GLASS: Might I suggest a few small corrections
to the transcript, your Honour? At p.722
the seventh question elicits the answer "Ah',
The answer should be "Yes",

HIS HONOUR: The answer to the seventh question
should be "Yes".

MR. GLASS: On p.727 the thirteenth question, the
answer is "I hed ... ". The witness believes
he said "I had no discussion."

HIS HONOUR: If Mr. Conway asserts that is what
he said, I would accept that. The answer to
the thirtcenth question should be extended to
read "I had no discussion®.

MR. DEANE: Whilst on that page, the fourth
question on that page, p.726 the firm of
solicitors should be Barkell & Peacock, and
not 3owen & Packham".

HIS HONOUR: Yes.

MR. GLASS: Page 731 and 732 questions 9 and 10
refer to the 7th June. I believe that should
be 16th June in each casee.

MR. DEANE: We agree with that.

HIS HONOUR: The sixth and seventh questions on
P.731 and 732 should be "16th June" in lieu
of "7th June."

Arc there any other matters in the
transcript?

MR. DEANE: On p.725 the third line, the word
"not" should appear between the words "am"
and "suggesting". The phrase "I am suggesting"
should read "I am not suggesting".

HIS HONOUR: Yes.

MR. DEANE: Page 758 the fourth question, the
words "about a" should rcad "during the'.
The question should be "did he mention
anything during the *phone conversation..."
instead of "did he mention onything about

a 'phone conversation ...".
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HIS HONOUR: Yes.

MR. DEANE: At p. 775 the first word in the answer
to the third question should be "it" rather
than "IV,

At p. 783 eight questions from the botton,
in the second line, the reference should be
to Mr. Kerrigan, and not to Mr. Cameron.

HIS HONOUR: Yes.

ROBERT TAN NICHOLL
Sworn, examined, as under : 10

MR, GLASS: Q. What is your full name, please,
Mr. Nicholl? A. Robert Ian Nicholl.

Qe And what is your residentisl address?
A. 1 Tottenham Street, North Balgowlah.

Q. You are a duly qualified solicitor of the
Supreme Court of New South Wales? A. Yes.

Qe Since what year? A. Since May 1957.

Q. And your present professional position is?
A, I am a partner in the firm of Nicholl &
Nicholl. 20

Q. For how long have you been a partner?
A. I have been a partner since the partnership
was formed in, I think, 1960, and prior to
that I was a partner from 1957 to 1960 in a
firm known as Nicholl & Hicks.

Q. When were you first appointed to the board
of Millers? A. I think it was in August 1968.

Q. How did that come about? Who appointed you?
A. I was appointed by Sir Roderick Miller, I
think to fill a casual vacancy, and the first 30
spproach came from my father, Mr. R.W. Nicholl,
who said he had had some discussions with
Sir Roderick Miller and that he would like me
to go on the board of the company.
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What was your state of mind in relation to that
suggestion? A, I had previously been advised
by a master solicitor (objected to by

Mr. Deane: allowed).

What was your state of mind in regard to that
suggestion, Mr. Nicholl? A. My previous
master solicitor had expressed the view that
positions as directors of public companies
were undesirable from a solicitor's point

of view as they interfered with the normal
running of your practice and their rewards
are usually not gufficient or commensurate
with the amount of work you put into the

Jjobe.

What factors weighed with you in neglecting
that advice in this instance? A, The fact

that my father and Sir Roderick Miller had been
closely associated over a number of years, and
I more or less accepted the position because
ny father wanted me to.

Have you made any other exception to a policy
of not going on to boards of public companies?
A. A similar exception when Mr, Hudson
rcquested me to go on the board of
Australasisn O0il Exploration, which was not a
public company quoted on the Stock Exchange,
it was a wholly=owned subsidiary of a company
called Kathleen Investments.

Apart from that and Millers, have you ever
accepted a position on the board of a public
company? A. No.

Now, at the meeting of November - the general
meeting of shareholders of November 1968 -
what happened regarding your position on the
board? A. I was elected as s director of the
company by a meeting of shareholders at the
annual meeting in November,

And what happened thereafter as regards
re~election? A. I think I have come up
once since then on rotation of retirement
of directors and was rewelected, I think,
in 1971.

What had been your practice since your first
appointment as regards attendance at board
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meetings? A. I think I have attended every
meeting except two, and they were occasions
when I was in the country in relation to my
practice.

And what are your fees as a director? A. I
receive a director's fee of $2,000 a year,
and these fees are paid into the partnership
income and divided equally between myself and
ny two partners.

And during what hours do you attend board 10
meetings? A. Normally the attendance at

board meetings is during office hours, or

invariably it is during office hours.

And to what extent have your duties as a

director impin%ed upon your professional work

as a solicitor? A. It is only a relatively

small firm. There are only three partners,

and no clerks in the office, and if I am at

a meeting and I have a case listed for hearing
gomevwhere then either my father, or usually my 20
brother, has to attend in my place, which

interferes with their work.

And, spesking generally, how have you found

your duties as a director affecting the

rerformance of your professional work?

A. Well, in recent months, or since the death

of Sir Roderick Miller, board meetings have

been held more and more frequently, and I have

been spending far too much time on the company's
affairs and less and less on office affairs. 20
I have still been able to do my work, but it is

more difficult.

When did you first become aware of the Howard
Smith offer of 22nd June A. I think that was
at a board meeting on 23rd June.

When did you first become aware of the joint
announcement by Ampol and Bulkships?

A. When I read the report in the paper of
28th June.

Following that did you have a conversation with 40
Mr. Taylor? A. Yes, I 'phoned Mr. Taylor and

I said "Have you read the notice?" and he said

that he had. I can't remember the precise

words of the conversation, but something like
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"This flushes it out into the open", or
something like that, and I said, "What
are Howard Smith going to do about this?"
and Mr. Taylor said, "I will be in touch
with them".

HIS HONOUR: Q. "I will be in touch with them",

MR.

Qe

or "I will be in touch with you"? A. "I will

be in touch with them".

GLASS: Q. Was anything further said about
flushing it out into the open? What was
"ig"? A. Well, I had suspected for some
time that there was - (objected to by Mr.
Deane).

Just limit yourself to what was sald between
you and Mr. Taylor on this occasion?

A, The "it" referred to an association
between Ampol and Howard Smith - I am sorry,
an association between Ampol and Bulkships.

Yes. Did you say anything to Mr. Taylor at
that stage about what this development meant?
A. I may have mentioned to Mr. Taylor that
it could mean that the small shareholders
could be locked in axd forced to either hold
their shares or accept the Ampol offer.

Had there been any stabtements at earlier
neetings of the board on the subject - which
touched the subject of whether Ampol and
Bulkships were working together? A. I think
Mr., Taylor had been trying to obtain from
both Ampol and Bulkships (objected to by

Mr. Deane).

I want you to tell us, IMr. Nicholl, the
things that were said at board meetings on
the question of whether they were working
together? A. At board meetings letters to
both companies - both Ampol and Bulkships -
were discussed and the fact that no replies
to these letters had been received, or no
replies answering the various questions had
been received. That was discussed.

Do you recollect anything being said by Sir

Peter Abeles at board meetings on the question?

A, Sir Peter Abeles did not mention anything
Zﬁout an association between Bulkships and
pol.
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Did he say anything that affected your mind
as to whether there was or was not an
association? A. No, I can't recall that.

I can recall having a discussion with

Mr. Cameron on the subject.

I will teke you to that in a moment. Did
Sir Peter Abeles say anything about merchant
banks? A. Yes. When we were discussing -

I think at this stage we had received some
notice from Howard Smith to the effect -~ No,
it was not that, it was in relation to the
Ampol offer and our rejection of it. There
was a discussion about appointing a merchant
bank to advise us in relation to the whole
tekeover situation.

Yes. What did he say? A. We were trying

to get a specific bank appointed, and Sir
Peter said "I think you should keep -"

words to the effect "keep your options

open. Don't limit yourselves to the one.

Go out into the market place and feel around
for any offers you can get." He said it would
not be desirable to restrict ourselves to one
particular merchant bank.

You were going to tell us about a
conversation with Mr. Cameron? A, Yes. It was
at or immediately after the board meeting.

I was talking to Even Cameron, and I said,

"Do you think" - (objected to by Mr. Deane:
allowed).

Is that date approximately correct? A, If
there was a board meeting on 9th June - which
I think therewas - it was immediately after
the board meeting on 9th June.

What was said? A. I said to Mr. Cameron,
"Do you think that Ampol and Bulkships are
in this together?", and he said he didn't
think so - that he thought Sir Peter Abeles
was only in it for money, and that he would
accept the highest offer available.

When was it that you first learned that Howard
Smith might apply for an allotment? A. It

was on the morning of 5th July. Either Mr,
Taylor or Mr. Conway 'phoned me at my office,
and I remember that I was fairly actively

10

20

20

40



10

20

50

40

7%,

engaged in my practice at the time and I think
I left it on the basis, "I will get back in
touch with you or come down and see you atb
lunchtime".

What was your state of mind when the question
of an allotment to Howard Smith was raised?
(Objected to by Mr. Deane: rejected.)

What legal reflectiouns entered your mind when
the question of an allotment was raised?
(Objected to by Mr. Deane: rejected).

Can you tell us with greater precision when it
was that you had the telephone call with

Mr. Conway or Mr. Taylor? A. As I say, I was
actively engaged. I think I had people in

my room at the time, but it would be some-
where between halfpast ten and halfpast eleven
in the morming.

Of 5th July? A. Of S5th July.

As a result of that conversation did you turn
your mind to any relevant legal guestions?

A, Well, I knew that I was by no means an
expert in the field of takeovers, but I had

-sufficient knowledge of it to realise that

you Jjust could not go and issue shares without
looking into the legal consequences of it in

a takeover situation, and I did in fact, in
the very short time available to me, look up

a couple of articles that seemed to have
something to do with the subject, and I

took these down to this lunchtime meeting with
Mr, Conway.

And what did you take with you? A. I took
a volume of The Australian Liaw Journal and a
volume of the Commonweslth Law Reports.

Do you produce the two volumes that you had
with you, for the purpose of identification?
A. They are the two, yes.

Now, what is the volume of the Commonwealth
Law Reports that you had with you? A. Volume
42, 1 am sorry, Commonwealth Law Reports?

It is volume 90.

Yes. What particular case in that volume was
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the subject of later discussion?
not sure whether it was discussed.
it down to the meeting.

A, I am
I took

Q. You took the volume down with you because of
what case in it? - A, I can't pronounce the
name, Nguri Limited & Anor., and & number
of other people, and I have noted that I
put a faint pencil line down the side of
D439 of that report, which I am in the
habit of doing if I think there is something
relevant. But I am not sure whether this was
read at the meeting,

Q. You took it down? A. Yes.

Q. At the meeting, who was present? A. The
only person I was really interested in was
Mr. Conway. I think Mr. Taylor was there,
if not for the whole period I was there,for
some part of it. I think Mr. Koch may have
been there. Mr. Murphy may have been there,

Qe Did you have discusssions with Mr. Conway of
a legal character? A. Yes.

Q. And in those discussions what parts of the
volume of the Australian Law Journal were
read by either you or him? (Objected to by
Mr. Deane).

Q. Are you able to recollect the substance of
the discussions that you had with Mr. Conway?
A. I can't recollect in detail the subsbtance
of the discussions. It was mainly an exercise
of either myself or Mr. Conway reading
various passages from the report. I either
read them to IMr. Conway or we read them to
ourselves or we read them out aloud at the
meeting. I do have the passages that were
read marked.

Q. Which, according to your recollection, were
the passages in the Australian Law Journal
which were dealt with in that way? A. Well, I
think the whole of the summary on p.254 of
the actual Australian Law Journey part - it
is only relatively short -~ I think that was
read. And I think, going to the actual
report of the Woodside ILiakes Entrance case,
there are various passages in the report which
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I have marked in the margin, and I think they
were read by either myself or Mr. Conway.

As the result of the reference to these
passages in the Journal itself or the report
did either you or Mr. Conway state, the one to
the other, the principle to be extracted

from this material? A. I think Mr. Conway
read a particular passage from the report

and he mentioned something like "That is

spot on", or something like that, and it was
that specific passage which he was quoting

as the summary of the law on the situation.

What did you understand he was saying was
the summary of the law on that situabion?
A. That it was quite legal for a company to
make a placement of shares in a situation
where the money was immediately required to
meet the company's present and fubture
financial requirements.

What was your belief as to whether that was
a correct statement of the legal position?
A. Well I had not done any real research

on it. I thought it would be probably a
correct statement of the law but I certainly
was not relying on my own legal research
into this topic because the company had
employed someone expert in the field.

Now, at the time of this discussion at lunchw
time on 5th July, what was your understanding,
if any, as to the number of shares involved

and the price in any allotment? A. I did

not pay much attention to the number of
shares of the allotment or the price. There
was some btalk of three-million shares. I

think Mr. Conway had said that he had informed

Howard Smith or Howard Smith were going to
submit some other proposal, and for that
reason I did not look gpecifically into the
number of ghares or the price because I knew
that something was going to develop in this
regard. I had no knowledge of what it was
but I assumed it was something better than
the previous figure.

When did you first learn of the proposal for
the placement of four-and-a~half million
shares at Z2.30? A. When the letter received
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by the company from Howard Smith was read
out at the meeting by Mr. Taylor.

I refer to Ex. PP, which contains question and *
answer No, 27, and that question and answer,

Mr. Nicholl, asks you did you have any prior
knowledge of the allotment of four~and—a-half
million shares and the answer is "Yes." "When
where and with whom", and the answer is "In

the boardroom of Millers on 5th July, 1972,

with Messrs. Taylor and Conway." Is that a 1C
correct answer to that question? A. No, it

is not. The answer should be "No". It was

"No" on my draft.

You prepared a draft, 4id you, of answers
to interrogatories? A. Yes.

And in that draft your answer to that
question was "No"? A. "No."

And when you came to swear the final
interrogatories did you read them through
beforehand? A. No, my interrogatories had 2C
been chasing me around the town, and in fact

I it was the 6th - No, I am not sure

when 1t was, but, whenever it was, I just
signed it, thinking it had been done in
accordance with my draft. The answer sghould
have been that I was aware of an approach

about an allotment of shares, but I was not
aware of the specific figure of four-and-a-hglf
million shares, or the price.

When did you first become aware of that figure? A
A, When the letter was read out at the

meeting of the company on 6th July.

(Objected to by Mr. Deane).

HIS HONOUR: Q. When did you first become aware

of this mistake in the engrossment,

Mr. Nicholl? A, I think it was either

Thursday or Friday of last week, your Honour,

when I saw that I was reasonably close to

being put in the witness box I read through

the answers. 4
You drew Counsel's attention to it? A. Yes.

Over the weekend, or since the last sitting?
A, Yes, your Honour.
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Q. Now, we are at the meeting of 6th
A. Yes.

MR. GLASS:
July, Mr. Nicholl?

Qe Can you recollect what you contributed to
the digcussion? A. The discussion relating
to the proposed placement?

Qe Yes? 4. I don't have any precise recollection
of what I said on 6th July. I can remember -
T think first of all -

Q. Perhaps before you give us your recollection -

May I invite the witness's attention to
Ex.GG or Ex.HH? *

HIS HONOUR: Probably Ex. HH is the better of
the two, isn't it, Mr. Glass? Of the three
exhibits, EE, GG and HH, the preferred
version seems to me to be HH, subject to what
oounsel may say. **

MR. GLASS: A, Yeg ***

Q. Have you Ex.HH?
Qe Page 7 of Ex.HH is what I draw your attention
tO? Ao Yes«: * %k .

Qe You will notice that what is attributed to
there is divided by "telephone"? A. Yes.

Q. Would you read the words that are there
attributed to you? A. Yes,. I have read them.

Q. Now, what do you say as to the accuracy of
the remarks attributed to you in that document?
A. As I say, I don't have any detailed
recollection of what I said on the dzy, but
I would doubt very much whether that was all
I said on that occasion.

Qe So far as it goes, do you have any complaint
with-it? A. I see that the second-last
sentence "I would rather face the shareholders
having to accept this situation and rather
than fade away into the background" - I don't
think that makes much sense, but I don't deny
I would have said it. But I think I would
have said more than that.

Qe What are the other things you believe you said

that are not reproduced there? 4. I think after
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"solving our ...", I think "financial problems"
would have gone in there.

I am sorry, I don't follow you. A. In the
firgt sentence, "solving our" - I would have
said "finmncial commitments" or "problems”
or "difficulties".

Do you recall other things you said that are
not present in that transcript? A. I think I
went on to say that it was my belief that the
company's available assets had all been
mortgaged to the limit, or something like
that, and that we would have no means of
raising any further money in this regard -
in this manner.

What was your understanding of the company's
financial position during the period in

which you had been a director? A, I think
the question of the construction of the
"Amanda Miller" came up very shortly after

I was appointed to the board, and, Just as a
new boy, it seemed rather unusual to embark
upon the construction of a $10 million tanker
without having any idea of where the moneys
were coming from or any guarantee that the
ship was going to get employment when it was
finished, but I can remember Sir Roderick
Miller saying "The main thing is to get the
tanker built, and I will worry about the money
and Mr. Taylor can worry sbout the Jjobs",

or something like that. But it did seem
strange to me. That was my initial approach
to it. Then, as a-

Let me stop you there to ask you one

question in regard to finance. Did the
guestion of long-term finance on the "Amanda
Miller" come up, whilst Sir Roderick was
alive, at board meetings? A. I had previously
discussed with a friend of mine, who is
qualified in the field, how you would normally
go about financing the construction of a
tanker and it all seemed to be related to
long-term finance. Bubt the question of
finance was left to Sir Roderick Miller, and
as the various progress payments for the
"Amanda Miller" fell due it tecame apparent
that he was financing these from short-term
money, and up until the Minsec crash it seemed
that he was bcing successful in this regard.
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But when the Minsec crash cut this out as a
source of finance the truth of the advice
that I had obtained became apparent - that
the company was very short of funds, and

as the various payments fell due for the
"Amanda Miller" the company's liquid
situation became more and more acute.

Now, independently of the "Amanda Miller"
what was your understanding of the company's
financial situation from the time of your
appointment in 1968 until the death of Sir
Roderick in 1971? A, In the early days, before
the various progress payments for the "Amanda
Miller", gradually aggravated the situation,
the company was fairly well-balanced. It had
three baskets, or three avenues, of income.
Firgt and foremost was the coal, which was
what the company was founded on. The coal
market seemed to be reasonably successful,

At that stage we could not meet our commit-
ments under the contracts which the Japanese
seemed to go along with, but we were in a
situation where any coal we produced we could
sell. Another avenue was hotels, and the
hotels were performing very satisfactorily
and producing a good cash flow, for whatever
that term means, but there were liquid funds
always available. The third avenue was in
the coastal tanker trade, and in that trade
we had the Millers "Macarthur", I think, and
the "R.W. Miller" and they were both on
permanent charter. There were a few problems
asgociated with keeping them in employment,
but they seemed to be performing well, and
bringing in regular sources of money.

That was the situation when I first joined
the company and up until the stage that the
"Amanda Miller" progress payments started to
fall - I think they were behind - we were
behind with those. Then in the middle of
all thisSir Roderick Miller decided to build
the "Robert Miller" which again shocked me,
and I was met with the same answers - "You
have got to have two tankers as a balance in
case one of them meets with some form of
accident or gets out of work."

What did you understand to be the company's
overall financial position in April 1971
wvhen Sir Roderick died? A. In April 1971
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we were really at the stage - we really had
our backs to the wall so far as our commit-
ments for the payments on the "Robert Miller"
were concerned, and although everybody was
trying very hard it seemd to be a little out
of the company's league to raise this type of
finance.

What was done after Mr. Taylor became chairman
of the board to cope with the financial problems?
A, Well, T think Mr. Evan Cameron was appointed
to the board shortly after Sir Roderick Miller's
death, I think towards the end of May 1971,

and prior to that a finance committee was

formed to look into the various financial
commitments of the company and Jjust to find

out exactly what the company was committed

to pay out, where the company was going to

get the money from, and whether or not any of
these commitments could be cut down or

reduced or delsyed.

10

20

To what extent were financial matters under
discussion between April 1971 and July 1972 at
board meetings? A. Well, there was much more
financial information availeble to the board
than there ever had been in the past, and the
company - the directors were kept, as best
they could, informed as to the progress both
in regard to cutting down the demands for
cash and the efforts - the results or lack

of results of the efforts that the finance
committee had been sble to achieve.

30

During that period of April 1971 to July 1972
did you observe the extent to which the time
of the company's employees was devoted to
financial problems of the company? (Objected
to by Mr. Deane).

You understand you are limited in your answer
to those matters that came under your own
observation? A, Yes.

Limiting yourself in that way, can you tell
us during that period of the activities of
members of Millers to deal with financial
problems? (Objected to by Mr. Deane).

To what extent were you brought into contact
with senior employees of Millers? A. I was in
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fairly active communication with Mr., Murphy
in relation to the Hambros loan relating to
the "Amanda Miller" and knew how much time he
devoted to meeting the various requirements
that kept being put up to us in that regard,
and I think that he was full-time on that

for probably four or five weeks. I was fairly
closely associated with Mr. Koch, the general
menager of the company, because, quite apart
from our work association, we were personal
friends.

What was your belief as to the amount of
effort he devoted to the company's financial
position? (Objected to by Mr. Deane: allowed.)

What was your belief as to the amount of
effort Mr. Koch was devoting to the company's
financial problems? A. I would probably have
a telephone discussion on one matter or
another with Mr. Koch each week and always
made it a point to ask him how his various
efforts to obtain finance were progressing,
as I was concerned in the matter, and he
would keep me informed as to who they were
approaching and what efforts they were making
and what success they were having relating to
finance. I knew that he had had, I think,
three trips overseas to try and get finance,
and my general impression was that he was
more involved in obtaining finance than in -
I was under the impression that the major
portion of his time was spent on this question
of seeking finance.

What was your belief round gbout July 1972

as to the progress payments that were due to
the Commonwealth on the two tankers and the
circumstances surrounding payment? A. I was
very concerned up until 30th June, 1972,

that the company was substantially in arrears
with its commitments to the Commonweslth in
relation to the construction or progress
payments for the "Robert Miller", and I know
the effort - I know all the effort that Mr.
Conway put into the financial deadline which
was set at, I think, about 4.30 p.m. on
Friday, or 30th June, if that was a Friday,
when, with the co-operation of a number of
nembers of the legal profession, they finally,
at 4,30 p.m. met this commitment.
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Did you have any understanding as to what had
been the Commonwealth attitude prior to that
payment? A. I think the Commonwealth
understood our difficulties -~ while we were
having difficulties -~ but I think they
realised they just would have to lay down a
deadline.

Did you know what they said they would do if
the deadline was not met? A. That they would
commence legal proceedings to recover the
moneys.

Did you have any belief as to the effect,

if any, on the company's expansion, of its
financial position? A. Well, in relation

to coal, I know that Mr. Murray, the colliery
superintendent, had worked out a grand scheune
for updating and improving the efficiency of
the company's various coalmines and also in
regard to opening a new mine - I think it was
the Iron Bark Colliery. I know as a result

of the vast pruning down that was done by the
finance committee that his pursuits or efforts
in this regard were substantially frustrated,
and that as far as any capital expenditure on
the coalmines was concerned, any substantial
expenditure ~ I think anything over #20,000, ~
had to be approved of by the Board. That was
in relation to the cozl.

In regard to hotels, the pattern in the
past was to try and build one new hotel per
year. That involved acquiring sites and
looking into the feasibility of different
areas, and in regard to the construction of
hotels a site had been acquired in Wollongong
for the construction of a hotel, and a licence
transferred, and I think that there have been
several extensions in relation to that licence
and the construction of that hotel, and that
unless something is done between now and
December I think the whole thing will have to
go back to square one and start again.

And there is another hotel - a site owned
by the company at Warriswood - the company
has been seeking approval to transfer of a
licence for that site for some time. I was
aware of the fact that one application for a
transfer had been rejected and that another
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application was in the process of being
made and I was not aware on 6th July, but
am now aware, that that licence was granted

last Fridey.
HIS HONOUR:

I do not think we should have

that, Mr. Gla:-s. (Not pressed)

MR. GLASS:

Q. On 6th July what was your belief

as to the prospect of raising cash by an
issue to the shareholders? A. I did not
think that an issue to shareholders could
be made at any worthwhile premium having
regard to the state of the company's
finances and commitments and to the probable
state of the share market as a whole.

Q. What was your belief as to the acceptability
or otherwise ~f the placement at a premium
of Z1.307 A. Zf-enybedy~hed-come—-ailons—in
POEaPE~50—-a~BROPesSitLeR-0f-a~plaoerent~0F

Rre30~mmbhab~ig-on-offeotive~Ev30-pop~chare ~

E-woulénlti-hare-tob-shen—-oub~-she—~doow,
(Objected to ty Mr. Deane - struck out by

direction.,)

Q. (previous question read) A. This question
prior to 6th July was never considered by me
beeauge~L-dié-nob~think-anyFbody~wortd -
(objected to by Mr. Deane - struck out by

direction).

Q. What was your belief as to the acceptability
of the placement at $2.30 on 6th July from
the point of view of what was commercially

desirable?

A, I considered that any director
vho did not -

vote in favour of & placement of

shares at that premium, having regard to the
company's financial situation, could find

it difficult v answer to the shareholders
having rejected the opportunity.

Q. What was your belief as to raising #10.7
million cash by an allotment of shares as
compared with borrowing it at the rates of
interest then likely to be charged? A. I
have always been in favour of share capital
because if you get into any difficulties in
relation to servicing the capital by way of
loan, then you are in strife; but if you get
into difficulties in relation to your
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shareholders you can always place the reasons
for the difficulties before them. One has to

be paid - that is the loan capital or the
interest on loan capital - and the share capital
does not have to be paid.

You heard Mr. Koch's observations that day at
the meeting? A. Yes.

Did you hear him mske any recommendation at
the end of his remarks? If so, what did he
recommend? A. I don't recall what his 10
recommendation was in detail, but basically
he firstly outlined what the company's
immediate commitments were and then he
strongly recommended to the Board that they
approve of the placement of 4%} million shares
to Howard Smith at a premium of ¥1.20 as a
meang of relieving the company's urgent need
for capital finance.

What was the state of your mind in regard

to that recommendation? A. I was always - 20
conscious of the company's need, present

need, for capital and it was my belief that

this was a means 'of solving these problems

and getting over the company's difficulties.

What were your purposes, or what was your
purpose, in voting for the allotment?

A. I voted in favour of the allotment to get
a capital-infusion into the company of Z10
million.,

Did you have any other purpose? A. That was 30
my prime purpose in doing it.

Was there any other matter in your mind?

A. I was aware of the fact that as a result

of making this placement to Howard Smith,

that it could result in the shareholders

still having available to them the opportunity
of accepting Howard Smith's takeover offer

or any other takeover offer that might be made
in the meantime.

Was that a factor in the thinking? A. Bwas 40
a factor, but not the prime factor.

What was your belief when you voted as to the
security or otherwise of the Hambros loan
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money? A. I acted for the company in relation
to the Hambros losn in relation to the Hambros
loan in relation to the "Amanda Miller" and we
went through several weeks of apprehension,
meeting all the various requirements that

were put up by Hambros or their solicitors,
some of which were difficult to achieve.

They were ultimately achieved, but it
certainly illustrated to me that unless you
saw the bank cheque or the cash in the bank
there was nothing certain about the loan. I
was fairly confident that in the long run
those moneys may be available, but certainly
it was not a surety from my point of view.

Were there any particular contingencies

that you had in mind? A. Well, one was the
documentation I believe, and I can recall in
relation to the previous loan that this
presented some difficulty. Another was the
change in the ownership of the company which,
although I did not consider would affect
their application, it certainly gave them a
means o0f escaping from the obligation if they
wanted to.

What about delivery? A. On the question of
delivery, I believe that Hambros were given
some forewarning that there may be some delay
of say three months in the delivery of the
vessel, but it was nmy view, particularly in
regard to our experience with the "Amanda
Miller", that it could be sometime well after
June of next year that the ship could be
delivered, and this was another reason why
Hambros, if i+ suited them, could get out of
their obligation. .

Did you consider that the company had a
legally enforceable contract with Hambros?
A. I do not consider it was legally
enforceable.

What was your belief as to the security or
otherwise of renewals of loans from
Tricontinental? A. I thought in that present
financial climate where there seems to be an
excess of money, that if it suited
Tricontinental's convenience they would give
us the money or roll the loans, but if any-
thing more advantageous turned up for them,
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that they had the opportunity to avoid their
obligations

Assuming the company had received the Hambros
loan after 6th July what need, if any, did you
consider there was for 10.7 million dollars?

A, Well, firstly, in the coal interests, the
opening of the "Ironbark" Colliery was
certainly quashed by action of the directors
and there was the considerable zmount of money -
I don't know the figure, but it is probably

in excess of $2 million required to have that
available to go into production should there

be an upturn in the demand for coal = and I
believe that Mr. Murray, the colliery
superintendent, could spend to advantage other
moneys at the company's other mines. In
relation to hotels, we had the Wollongong

Hotel that is to be built. We now have, and
did have under consideration, the Warriewood
Hotel. The company had also achieved
remarkable success in relation to the
conversion of some of their hotels to taverns,
and Mr. Walker, the hotel manager, was anxious
to convert other of the company's hotels to
this type of trading, particular hotels that
he considered were suitable and lent themselves
to this type of development and I suppose he
would have had, under the normal course other
sites to acquire. That is in relation to the
hotels. In relation to tankers, there was 30
money required for future progress payments,
required for the "Robert Miller'".

10
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What was your view as to the propriety or
otherwise of making available the Cooper Bros.
report to Howard Smith? A. I was not aware

of the fact that the Cooper Bros. report had
been made available to Howard Smith. (objected
to by Mr. Deane).

Lastly, what was your belief as to the effect
of your decision on the board if the Howard
Smith takeover had succeeded? A. It was my
belief no matter which offer succeeded, Howard
Smith or Ampol, that I would no longer be a
director of Millers.

40

How did you view the prospect of ceasing to

be a director? A. It did not concern me very
much. I was finding the obligations as a director
more and more onerous and the remuneration less
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and less rewarding. én t%e %uﬁreme
ourt of New:

What part, if any, did your position on the South Wales
Board play in your decision. 4. None. Equity Division
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MR. HUGHES: Q. Did you, at some time after your by Mr. Hughes

Qo

appointment to the Miller Board, form a Q.C.
belief as to the adequacy or otherwise of the

Miller issued share capital? A. Yes, I

considered that the share capital was

inadequate, particularly as these two tankers

were built.

Can you tell his Honour approximately when you
first formed that belief? A. Probably from
towards the end of 1969 or early 1970, as

the progress payments for the "Amanda Miller"
became more and more onerous.

Can you tell his Honour whether oxr not you
continued to hold that belief from the time you
first formed it until the events of July 19727
A, T have always held that belief.

Did you form in your mind any belief or
understanding as to the way in which in your
opinion the Miller capital had become
inadequate, the share capital had become
inadequate? A. Well, Sir Roderick Miller
kept a pretty tight fist on the running of the
company and from my own knowledge of his
affairs and strain that was put on his own
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ligquidity situation at the time of the T.N.T.
takeover raid, it was my opinion that he

had his own liquidity problem and for that
reason he probably chose not to make any
issue of capital to shareholders.

I have no questions, your Honour.

I have no questions, your Honour.

MR. DEANE: Q. Could Mr. Nicholl have exhibit Vv, *

Qe

the minutes of the meeting of 6th July (handed

to witness). Do you recognise those as being 20
the minutes of the meeting of 6th July?

A, Yes, I recognise those.

I ask you to turn to p.9. You will observe
that the question of the allotment of shares
was dealt with at the top of p.9 - do you see
that? A. I don't think so. Mine starts with
"Sir Peter Abeles stated".

By that time the motion had been passed?
A, Yes, that is right.

After the first two paragraphs the Board went 20
on to consider a number of other matters?

A. I think I am on the wrong page. You said

at the top of p.9?

Yes, I said after the first two paragraphs on
page 9. "The Board went on to consider
other matters"? A, Yes,

"The first was the consideration of group
results"? A, Yes.

Would you read what is there and then, to the
best of your recollection, would you tell his 20
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Honour what was said? A, In regard to the
question of group results?

Yes. A. I have no recollection of what was
said in that regard.

Do you recall being told that the group
profits for the year ending 30th June 1972
would be in the viecinity of #2 million?

A. I believe figures like that were being
discussed, and also that this was a rather
extraordinary year with capital profits on
the sale of hotels and other items.

Of course, the capital profits were on top of
group profits of Z2 million, weren't they?
A, I am not a financial man.

Well, is the situation that you don't know?
A, I can see by reading this, yes.

So the capital profits were going to add
the group profits to Z3million? A. That is
what is down here, yes.

Which, of course, would more than double.
the profits of the previous financiazl year?
A. Yes, I believe that is so.

A little further down do you see what was
discussed in relation to coal? A. Yes.

Will you agree that the view was expressged
that the present time was not the appropriate
time to dispose of the company's colliery
interests? A. Yes.

On the question of disposing of those
interests, that was something that had been
before the members of the Board on a number
of occasions? A. There had been directors
in favour of disposing of them and others in
favour of retaining them.

Of course, the director most in fawvour of
retaining them.

Of course, the director most in favour of
retaining them was Mr., Taylor, was he not?
A, Yes.
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We find immediately after this allotment

Mr. Taylor commenting that the opinion had
been expressed that the present would not be
an opportune time to consider disposing of
the colliery interests? A. Yes.
Did you regard that as surprising? A. No.
Were you one of the directors in fawvour of

disposing of the colliery interests?
A. I had an open mind in regard to it.

Of course, if they had been disposed of there 10
would be no need for any capital? A. I did not
consider that we should dispose of the coal
interests at a time when the coal industry

was on a down turn.

But if they had been disposed of, far from

there being a need for capital, tThere would be

a considerable receipt of capital? A. That

may be so, but I did not see any reason for

selling them out for the gake of selling them 20
out.

My question to youl think was a simple one.
If they had been disposed of there would have
been a receipt of capital instead of
outgoings? A. If they had been disposed

of, yes.

Coming bvack, we have the situation of a profit
of ¥% million in respect of the year ended
30th dJune 1972, including an abnormal amount
of 1L million? A. Yes.

Did that come as a surprise to you? A. It did. 30
Immediately after the allotment of shares

it came as a surprise to you? A. No, not
immediately after the allotment of shares.

I knew we were going to have a considerably
improved year, but it was a peculiar year.

S0, can I take it, that in the consideration

of the question of whether or not shares

should be allotted, you asked no questions at

all as to the provisions for the current

year, the profits for the current year? 40
A. T did not ask any questions in that regard,

no.
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Did you direct your mind to it? A. No.
DEANE: Could the witness be shown exhibit KK *
please (shown)

I think you have seen a copy of that report
before, have you not? A. Yes.

I ask you to turn to annexure D? A. The
annexure or appendix?

The appendix, you have seen that before?

A. When I say I have seen it before, that

is exactly what I mean. I have seen it, but
not looked at it in any great detail.

You were aware, of course, that this report
had been prepared by a well known firm of
accountants in relation to the value of
shares in Miller's? A, Yes.

No doubt you assumed that it would contain
projections of profits? A. I have no knowledge
of what it would contain at all. I am by no
means a financial man.

Looking at it now, do you see that it contains
projections of profits? A. Yes.

Do you see that the projected profits in
respect of the 1973 financial year are in
excess of 2 million? A. Yes.

After tax? A. Yes.

Which means, of course, a considerable increase
again in 1973 over the proflts of 1972%?

A. That may have been their view on projected
profits. I have my own views on it.

You see, 1974, it goes up again? A. Yes.

You were aware, were you not, that the staff
of the company had prepared projections up to
19762 A. If that is the information that was
submitted to the Board from time to time, I
was aware of goals or estimates of profits
and cash flow.

Of course, in terms of cash flow the projected
profits of this company could be rather
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misleading, couldn't they, for one reason,
and that reason is depreciation. Do you
agree with that? A, I honestly would not
know,

Well, you see, in terms of cash flow the
company was depreciating its ships at a very
high rate, was it not? A. I am not aware of
that.

Well, I suggest to you that plans would show

that in respect of the "Robert Miller" and 10
"Amanda Miller" depreciation of something

in excess of a million dollars for the two =7

A. You might suggest it to me. I truly would

not know.

Well, can we take it in terms of your

consideration of this allotment, you paid no
attention whatsoever to the question of

internal cash flow of the company? A. As I

say, I have my own views about the internal

cash flow of the company in the immediate 20
situation in which we were placed on 6th July.

Well, what were they? A. Firstly in relation
to coal -

Interrupting you, could I ask you this, did

you pay consideration to this at the meeting?

A, Yes., Firstly, in relation to coal, I had

doubts as to whether any profit at all was

being made out of the sale of coal ~ I think

our demand was about one million tons down on

what the Japanese said they were going to buy 20
from us. That was in relation to coal. I

did nd therefore have or see the possibility

of any great cash infusion coming from there.

In relation to hotels, we had just sold
six hotels to finance the commitment to the
Commonwealth, and I thought that cash coming
in from the hotels would be substantially
repleted as a result of the sales of these
hotels, one of them being one of the top
performers; and thirdly, in relation to the 40
tankers, I knew as at September this year -
the month just gone - our two other tankers,
the Miller's "MacArthur" ani the "R.W.Millex"
would have run out of their terms of charter
and that no further work had been obtained
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for them. The "R.W. Miller" is al present

I think tied up and out of work and costing
the company money. I think that Ocbober will
see out the "Miller's McArthur'"; and then
consideration has got to be given to selling
them for scrap.

In this picture of gloom as at July 1972
could you see one bright spot? A. Yes.

Can you tell us about that? A. Yes, the
Howard Smith allotment.

And of course, apart from that, could you see
any other bright spot? A. The fact that the
takeover fever had caused the shares to go
up in value.

I am asking you about the prospects of the
company? A. The prospects of the company,

I thought, in the long run were good, but

in the immediate term they were very doubtful.

What was your cstimate as to the cash flow of
the company? A. I really did not make any
estimate as to the cash flow. As I said, I
have my own beliefs on it. I know the Finance
Committee had come up with figures, put up
lots of figures to us on cash flow that were
very rarely met.

Would the situation be this; that on cash
flow you had your own views which you were
aware were in contrast to the views expressed
in the documents which had been placed before
you, in conflict with those? A. The only
documents placed before me were the monthly
Precasts, and our experience with those was
that the forecasts were rarely met and the
reason for that being that the company, or
those making the forecasts were not partic-—
ularly experienced in the field of making
forecasts because this was the first time that
they had had to do it,

Not as experienced as you? A. I do not claim
any experience. All I can judge on is what
results I saw compared to what the forecasts
were.

Of course, you had a situation, did you not,
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where you knew Cooper Bros. had prepared a
detailed report relating to the affairs of
Millers? A, I knew Cooper Brosg. had been
asked to make a report.

You had been given a copy of the report?
A. I had not.

You had seen the report? A. I have seen

the report since 6th July, but prior to 6th
July I had had a discussion with Mr. Cameron
in which I asked him had he seen the report 10
and he said he had and the only thing he said,
mentioned to me as being of interest, was

that they put a value on the shares of
something between Ithink $2.70 and $2.30,

and for that reason he thought that probably
the Howard Smith offer was not such a bad

one after all.

Did it occur to you at the meeting of 6th

July that the Cooper Bros. report might

contain information which would be of great 20
value as to the projecting of the profits

of the company? A. I was not inbterested

in projecting profits. I was interested in

the immediate problems of the company.

Well, in the projected cash flow? A, No,
I did not. I am afraid I could only see one
thing at that stage.

You would agree with me, I presume, that the
financial position of the company as at 6th

July 1972 in so far as any liquidity problems 30
were concerned was far better than the

sitvation as it existed as at 30th June 19717

A. Well, I did not think so.

Could the witness bz shown exhibit
MH.3 please? That is the Annual Report.
(shown)

I show you the annual report of Millers and

its subsidiary companies. Would you turn to

the page after the profit and loss accounting

for the holding company - the page has not 40
been numbered. It is a bit wore than half way
through? A. Yes.

"As at 30th June 1971 Millers had capital
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commitments in respect of tankers of more
than 164 million dollars", A. That is what
it says there.

You would not question that? 4. No.

You, no doubt, saw those accounts when they
were published? A, Yes.

They had other commitments in the vicinity
of g2million? A. Yes.

The commitments in relation to the tankers
were of course as to part in relation to the
"Amanda Miller"., That is so, isn't it?

A. Yes.

And as to the residue in relation to the
"Robert Miller"? A. Yes.

In so far as the "Amanda Miller" was concerned,
delivery of that vessel was to take place in
the coming finasncial year, that is the year
ending 30th June 19727 A. Yes.

So far ag the "Robert Miller'" was concerned,
delivery was to take place in the year ending
30th June 19737 A. That was when the contrac-
tual date for delivery was, yes.

Would you agree with me that as at 30th June
1971 on your understanding Millers had made
no arrangements whatever to meet those
oommitments of something less than ¥ 17
million falling due in the next two financial
years? A. Thay had made no successful
arrangements.

Would you agree with me that the problem of
those commitments was the most important
problem facing Millers as it entered the
financial year which ended on 30th June 19727
A. That was a substantial problem, yes.

It was the overwhelming problem, was it not,
Mr. Nicholl? - #1%7 million to be found in
two years and no arrangements to find it?

A. As I say, so much of the company's time was
spent in meeting this problem. I suppose it
was the overwhelming problem.
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0f course halfway through the year which
ended June 1972 the opportunity came of
selling one or both of these tankers?

A. Halfway through?

Halfway through the year ended June 19727
A, Yes,

At a profit, on your understanding?
A. T assume it was at a profit, yes.

You were opposed to the idea? A. Yes.

Coming, if I may, to the things that took 10
place after 30th June 1971, did you from time

to time receive copies of the management

reports? A. Yes.

Did you read them? A. I read them at the
meetings.

Carefully? A. Yes.

Indeed, it would be true to say, would it

not, that these were the most important

sources of information available to you as

to the financial affairs of Millers? 20
A. I was glso in personal contact with Mr.

Koch and Mr. Taylor, discussing the same

subject matter.

But the management reports, to your knowledge,
were prepared by Mr. Koch? A. Yes.

And placed before the directors by him with

the object of frankly informing the Board

of the true position? A. Informing the

Board of their progress in these matters and

the true position, yes. 30

And doing it frankly? A. As far as I knew,
yes.

You never at any time questioned the frankness
or accuracy of what was stated in these
reports, did you? A. I had no occasion to, no.

You accepted them? A. I accepted what was
said in the reports.

I presume you accepted them on the basis that
what was said in these reports was said by
the people actually involved in attempting to 40
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solve Millerfs financial problems?
A. I accepted what was said.

Could Mr. Nicholl be shown exhibit
MH.1% please, the annual report perhaps

¢ould be handed back. (complied with). *

Would you turn first to the management
report of 28th September 19717 A. Which
date?

28th September 1971, the management report?
A. Yes.

Do you see the heading "Finance" at the
bottom of the first page? A. Yes.

Would you read to yourself what appears under
that heading? A. Yes, I have read that.

I suggest to you that when you read that you
saw that the first steps were being taken
for the resolution of Miller's liquidity
problems. Would you agree with that?

A. T saw that steps were being taken to
finasnce the construction of the "Robert
Miller".

Well, first, the monéys from Hambros had come
through? A. Yes.

Which removed all the commitment problems
that had existed in relation to the "Amanda
Miller"? A, They relieved the commitment
problem but the loan had to be serviced.

Second, short term finance had been repaid to
a considerable extent? A. Yes.

Third, the Commonwealth was not pressing in
respect of any outstanding payments in
relation to the "Robert Miller"? A, I think
it was my understanding that they were
pressing but they understood our situation.

Well, do you see the sentence, "At this stage
they are not pressing for the "Robert Miller"
outstanding payments? A. Yes.

You say that is inaccurate? A. I do not say

it is inaccurate, but I think they were demanding
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the payment and in fact they were saying
"Well, keep up your efforts".

Do you see the next paragraph that the Hambros
bank is anxious to make a start on finance

for the "Robert Miller"? A. Yes, I see that.
Did you doubt that? A. I did not doubt it, no.
I suggest to you that the matters there
indicate a great improvement in the liquidity
problems facing Millers as at 30th June

19712 A, Steps had been taken to improve
them.

10

Q.I will put the question again, I suggest to you

that the matters referred to there indicate a
great improvement in the liquidity problems
facing Millers as at 30th June 19717 A. A
great improvement towards obtaining the finance
relating to the problems, but not a great
improvement in relation to the servicing of
those moneys.

With whom did you discuss the question of 20
servicing long=-term finance on ships?

A, I did not discuss it with anyone. I

had my own -

Didn't you tell his Honour that you had some
discussions with someone whom you knew, about
financing ships? A. Yes.

Who was that? A. Mr. John Field.

What is his position? A, He is a graduate
of the Harvard Business College or something
and at the time I think he was working for
the Wells Fargo bank in America.

20

He to0ld you that the ideal finance for tankers
was a long-term finance? A, Yes.

Because the income they generated was such that
you could pay, -as it were, from the income if
the loan were properly constructed, all interest
and all capital and still have a healthy excess?
A. That is assuming that the ships continued

in work, yes.

Has the "Amenda Miller" every been out of work 40
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since she was commissioned? A. She has not been
out of work, but in my opinion she should have
been. She should have been put in for quite

a bit of work to be done on her.

You mean the ordinary repairs? A. Not the
ordinary repairs. It was due to go in in
November of this year for the first time to
have any mechanical work and other matters
attended +o, and in my opinion, having regard
to some photographs that the Board was shown
of the ship, that it would be in requiring
treatment, particularly painting treatment,
for some considerable time.

You have seen the cash flow documents prepared
in relation to both the "Amanda Miller'" and
the "Robert Miller"? A. I do not think I
have seen them in detail. I have seen

figures presented at Board meetings but I do
not think I have seen or specifically asked
for and seen the cash flow figures.

You are aware that there are cash flow figures
in relation to the operations of the "Amanda
Miller"? A. Yes.

You are aware that the facts on the operations
of the "Amanda Miller" by 6th July assisted
the projected situation? A. I would agree
with that, at the expense of the ship.

Did you raise that at the board meeting
prior to 6th July? A. Some photographs which
I have in court if you care to see them
were presented to the board and concerned me.

When?. A. Sometime between March and June.

In so far as the servicing of the loan to which
you have referred is concerned, would it be
accurate to say that your understanding was
that unless something went wrong the

operations of the ship would produce suffic—
ient revenue to provide for ail repayments -
capital and interest - and leave a substantial
profit? A. Assuming everything went regularly,
that is so.

And a very substantial profit A. I have
asked for somebody to run out figures on that
and I have never seen themn.
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A million dollars a year? A. That is one
thing I did ask for, in relation to when
they were considering the charter for the
"Robert Miller", to see how in actual fact
the "Amanda Miller" was performing, and
nobody to date has produced the figures
to me.

Of course, if it were a million dollars a

year it would have to be something very

substantial going wrong, wouldn't it? 10
A, Well, there are lots of things that can

g0 wrong.

As a solicitor, of course, no doubt you have
come across the concept of insurance”
A, Yes.

Might I take you from the management report
of 28th September to 18th November 1971,
the management report? A. Yes.

Do you see the first paragranh of that report,

"As advised in the September report we are 20
proceeding as quickly as possible with our
financial negotiations to cover our immediate

and future capital commitments"? A. Yes.

You read that, I presume, at the time the
report was made available to you? A. I think
go. Yes, I would have read that.

Would you agree with me under "Finance"" -

and if you would like to check before

answering the question - that what was

involved in the financial negotiations "to 30
cover our minimum and future capital

commitments" was the following; first, the
arranging of construction finance for the

Robert Miller - would you agree with that?

A, This was - yes.

Second, the arranging of long-term finance
for the Robert Miller? A, Yes.

Third, the arranging of some long-term finance
on hotel properties? A. Yes.

And fourth, the selling of certain hotels to 40
raise money? A. Yes,
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That was what was involved? Those were the
four things that were involved in the
reference in the first paragraph of this
report, to "proceeding as quickly as possible
with our financial negotiations to cover our
immediate future capital commitments?

A, That is assuming that the company's only
activity related to tankers.

No, what I am putting to you is that on a
fair reading of that management report, on
the reading of it and as you read it at the
time, the four matters I have put to you
were the matters involved in the financial
negotiations to cover "our immediate and
future capital commitments" referred to in
it? A. I d4id not read it that way.

Well, show me where the report indicates
that any other matters were - A. Nowhere in
the report would indicate that.

Then, would you agree with me that on any
reading of the report the four matters that
I have put to you were the principal matters
involved in relation to what is referred to
in the first paragraph? A. Subject to the
qualification I have Jjust mentioned, that
would be so0.

No, I will put the question again and you
may meke any qualification to it, would you

agree with me that on a reading of this report
it is clear that the probable matters to which

the report refers as being related to the

"financial negotiations to cover our immediate

and fubture capital commitments" are the four
matters I put to you? A. If you read the
report in isolation and assume that I knew

nothing else about the affairs of the company

that would be so0.

Can we turn now to the March 1972 report?
A. Yes.

Oh, I think I will teke you straight to the
May report% Mr, Nicholl. Have you that
report now? A. Yes.

Do you recall seeing that before? 4. I was
at the meeting, yes. I would have seen it
before.
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Subject to the problem of servicing long-

term ban capital, I think you have agreed
with me that the problems in relation to

the commitments concerning the "Amanda

Miller" were solved by September 19717

A, T think there may have been some additional
payments, or one further payment, but
basically they were solved.

I suggest to you that the Hambros loan

covered many other things but final payments? 10
A. I just have it in the back of my mind there

was some other payment, but I would agree

with that basically.

Of course, the remaining problem in so far
as oommitments were concerned, as at 30th
June 1971 concerned payments for the "Robert
Miller"? A. The remaining problem in
relation to tenkers, yes.

In relation to any commitments? A. All
other commitments had to take second place. 20

You have told his Honour that when the
opportunity for selling one or both of the
ships presented itself in early 1972 you
were against it? A. I was against it
because gpparently it was a very good idea
to build then.

Would you look at the May report in so far
as finance is concerned and see if it rings
a bell to you? A. Yes.

That contains, does it not, the planned 30
method of financing the "Robert Miller"?

A. It contains the solution that the

Finance Committee came up with, yes.

Apart from the proceeds of the sales of the
hotels, the planned procedure was, short-—
term, for construction finance from the Bank
of N.S.W., and long-term, mortgage finance
from the Commonwealth Superannuation Fund,

and financing from the Hambros bank ? A. Yes.

Would you agree with me - and I would ask 40
this as a general question at first - that by

20th June, subject to delayed negotiation in
relation to the Commonwealth Superannuation
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Fund loan and subject to your only being
fairly confident in relation to the Hambros
loan, 2ll of the planned projects contained
in the May report had been, as it were,
achieved -~ the planned objectives had been
achieved, in the May report? A. They had
been achieved in principle, yes.

When this May report came out did you agree
this was a good way of doing things? A. I
went along with it, but I was not in favour
of it.

You were not in favour of it? A. I didn't
like selling the hotels.

Did you express your opposition to it?
A, T did not express my opposition. We did
not have any alternative.

What about selling the Bexley North Hotel?
That was something that was not originally
planned, was it? A. No.

Were you against that? A, I went along with
it, but I did not like selling a top
performing hotel.

Did Mr. Taylor express the view that the
price offered was such that directors would be
in breach of their duties to shareholders

if they did not accept? 4. I would not

have thought he put this as highly as that,
but it was an opportunity, in the circum-
stances, to raise money.

Were you in court when Mr. Taylor said in

his evidence that the price offered in relation
to the Bexley North Hotel was so good that

the directors would have been in breach of
their duties to their shareholders? 4. I do
not think I was in court (question objected

to by Mr. Glass - disallowed).

Before your Honour adjourns, a
matter has just arisen upon which I would
like your Honour to rule. There has been a
particular sensitivity on our part to
publishing details of the "Amanda Miller'"'s
earnings. This morning a question was put
to Mr. Nicholl as to what those earnings
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would be after allowance for principal and
interest. The witness did not agree to it.

He said he d4id not know one way or the other.
We are apprehensive that the question, though
unanswered, might find its way into the
financial press and we ask your Honour to give
an indication that that be not published.

I agree with that, with respect.

The question was put. Mr. Nicholl
did not agree to it so there is no evidence
that that is the earnings, but beyond that I

do not think I should intervene. There being
no evidence sbout it, I shouldn't imagine there
is any purpose in publishing non-evidence.

10

(Iuncheon adjournment)

HIS HONOUR: TYou are still on your former oath,

WITNESS:
MR. DEANE:

Qo

Mr. Nicholl.
Yes, your Honour,

Q. Coming to the meeting of &6th
July, is the position this, that you yourseli
did not make any calculations in respect of
future cash flows? A. No.

20

Did anybody mention the anticipated cash
flows to the meeting? A. They may have. I
have no recollection.

I suggest to you that nobody said one word
about moneys being available from internsal
cash flows? A. That could be so. I Jjust
have no knowledge.

You appreciate, of course, that in so far as 30
the existing shareholders are concerned, the
allotment of share capital can have disadvan-
tages? A. There may be, but I cannot see them.

For example, normally that share capital
would be serviced by dividends, would it not?
A, Yes.

And at this time the company was paying a
dividend of 8%7 A. Yes.

I think it was anticipated, was it not, that
the dividend would be increased to 10% in
the coming year? A. It was anticipated,

but the finance had not been finalised.

40
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Did you do any calculations as to the effective
cost in so far as the existing shareholders
were concerned of paying a dividend at 8%

as distinct from paying inberest at &%?

A, I did not. I made no calculation =

I am not a mathematician. I roughly worked out
that I did not think there was very

much in it.

Of course, you were aware that moneys paid
by way of dividend would be payable from
moneys remaining after tax had been paid?
A. Yes, that would be so.

And moneys paid by way of interest constitute
a btax deduction? A. Yes.

Did you do any calculation in relation to
that? A. I didn't, but I still had my own
idea that there would not be very much in it.

Did anybody mention the relationship in so

far as the effective cost to the o0ld share-
holders of paying money by way of dividend

and paying money by way of interest? A. It
may have been mentioned. I do not have

any recollection of it.

I put it to you that it was. Would you agree
with that? A. I just do not have any
recollection. It may have been mentioned or
it may not have been mentioned. I do not
recall it being mentioned.

Quite apart from what was paid by way of
dividends, if shares are allotted the
recipient of the shares enjoys an interest
in undistributed profits, does he not?

A. I would assume that to be the case.

Which, of course, is another disadvantage o
the continuing shareholder? A. That has

got to be balanced up against the amount that
the new shareholder brings into the company.

Was anything said gbout that at the meeting?
A, T don't think anything had to be said about
it. They were bringing in $2.3%0 per share.

What did you think of the fairness of the
émpol offer of $2.277? A. I thought it was
0o low,
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You thought the shares were worth more?
A. T thought the shares were worth more, yes.

Which means, of course, that involved in
this issue was a dilution of shareholders'
equity. Would you agree with that?

A. A slight dilution.

What do you mean by a "slight dilution"?
A, Perhaps somewhere between 10 cents and
20 cents,

You thought that the shares were worth 10
about $2.50? A. That was about the lower

end of the range I had in mind.

The lower end was $2.507 A. Yes.

Notwithstanding this picture of unmitigated
gloom? A. I think anybody that had shares

in the company, the majority shareholders in
the company had remained with it through thick
and thin and I think that anybody who had
waited and ridden that out until now would

be prepared to wailt for another couple of
yvears when things would have improved.

20

If you thought the shares were worth $2.50,
the fact that money had been subscribed at
#2.30 would effectively, as it were, nullify
your comment in relation to undistributed
profits, would it not. (objected to by

Mr. Glass - rephrased).

You said that this infusion of $2.3%0 would
overcome, as it were, any disadvantage to the
new shareholder, sharing undistributed
profits? 4. I can't think I said it. I

may have agreed with you.

50

Well, do you say it? A. I have never really
given it any consideration.

Nothing was said about it about that at the
meeting? A. I don't recall anything being
said.

Was anything said at the meeting, apart from
Sir Peter Abeles' comment about the allotment,
bringing sbout a dilution of shareholders'
equity? A. I do not recall anybody other

40
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than Sir Peter Abeles mentioning anything aboutb
that.

What you tell his Honour, as 1 understand

it, you first knew of the proposed allotment
of 4%} million shares at %2.30 when Mr. Taylor
read out the letter? A. Yes, that is so.

Of course, the picture that Mr. Teylor had
given before reading the letter was that
there had been a dramatic development?

A, Yes, I think that is fair.

They were the words he used? A. I don't
recall the exact words he used.

And the letter was presented, as you under-
stood it, as being an unsolicited approach
from Howard Smith? A. Yes, that is so.

You knew that Howard Smith were offering
to pay %2.50 for these shares, as shares in
Millers, in the market place? A. Yes.

Did it not occur to you that it might be
possible to negotiate a price of $2.50 in
respect of the shares being allotted?

A. Negotiate a price of £2.50 with whom?

With Howard Smith? A. I did not give any
congideration to that. I was considering
the offer or the application, as it was made.

But, you see, Howard Smith, to your knowledge,
had offered $2.50 for shares in Millers, had
it not? A. Yes.

Which means that they had indicated that to
their minds at least the minimum value of
these shares in Millers? A, Indicated what
they were prepared to pay.

Wouldn't you agree that, as you understood
it, they had indicated that they were of
the view that the shares were worth at least

22.507 A. Yes.
And here comes an unsolicited offer at
£2.307 A. Yes.

Did it not occur to you that perhaps you
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should attempt to negotiate a higher price?
A, I frankly was quite prepared to accept
their price at $2.30 without trying to
prejudice the situation by asking for more.

Do you think it would have prejudiced the
situation for somebody to have said, "Look,
you have already offered $2.50 for shares

in Millers. Surely the correct price on your
own approach is g2.50".
would have prejudiced it? A. In my experience
of negotiations people can often just turn on
their heel and walk away, and I have missed
out on a few opportunities like that myself.

Would you agree with me that no one word was
said at this meeting about the possibility of
negotiating a higher price? A, I think I
would agree with you on that, yes.

the minutes of the meeting of 14th July please
and could he also have exhibit Y, the share-
holders" circular of 7th July. (shown to
witness.)

Will you turn to p.3 of the minutes of the
meeting of 1l4th July please? A. Yes.

Do you see half way down the page,
"Ratification of correspondence, etc." -
at the Sydney Stock Exchange? A. Yes.

You were present at that meeting? 4. Yes.

At the meeting the directors present
ratified, among other things, the sending of
a c%rcular to shareholders dated 7th July?
A, Yes.

You have that circular in froant of you,
I gather? A. Yes.

Had you seen that before? A. I have seen it
before, but I do not recall the details of it.

Did you play any part in the preparation of
that? A. I doubt it, but I will check - no,
I did not.

At the time of this meeting on 6th July what

Do you think that that

Could the witness be shown exhibit DD,*
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was your view as to the possibility of further
takeover offers from Millers, apart from the
existing Ampol and Howard Smith takeover
offers? A. It was always on the cards that
somebody could come in.

You see in the letter of 7th July, fourth
last paragraph, last sentence, "Irrespective
of such suspension", referring to the
suspension of shares on the Stock Exchange,
"You are now in a position to assess any
further offers which may be made, as well as
have been received from Howard Smith"?

A, Yes.

Did you take any objection to that statement
when you saw it in the circular of 7th July?
A, I do not think I paid much attention to it.

At this meeting of 6th July did you consider
the effect that the allotment might have on
any other possible takeover offers for
Millers? A. Not really.

You will agree with me, would you not, that
in the company consideration it was faced
with a completely different situation as

a result of the allotment? A. Yes, I would

agree with that, but they would have themselves

to blame.

By that you mean I suppose either Ampol or
Bulkships? A. Sorry?

By that you mean either Ampol or Bulkships®
A. By themselves to blame? No.

What do you mean by that? A. I mean any other

company that might be interested in taking
over and making an offer.

Of course, the effect of the allotment was
that any company proposing a takeover offer
would have to find 50% more money as a result
of the allotment than it would have had to
have found if the allotment had not been
made? A. That is true, but they would take
over a company that did not have liquidity
problems.

Will you Jjust answer the question please?
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A. I honestly thought I was answering the
question.

You would agree with me that any company
considering or proposing to make a takeover
offer in respect of Millers would have to find
EO%Ymore noney as a result of the allotment?
A, Yes,

Of course, on what you have said, any company
proposing to make a takeover offer, if it

shared your views, would be of the view that 10
the shares were less valuable because of the
allotment? A. I wouldn't agree with that.

The situation is, is it not, that in your
view the existing shares were of value of
at least #2.50? A. That was my view, yes.

And you have issued shares in a price of
#2.307 A. Yes.

Which must have a consequence of reducing the
value of the shares, mustn't it? A. It may
seem that way, but - 20

Well, did that consideration enter your mind
at the meeting of 6th July? A. I don't
think it did, no.

I suggest to you that nobody said anything
about that at this meeting? A. I think Sir
Peter Abeles said something about "Watering down",.

At the commencement of the meeting? A. Yes.

Apart from that, would you agree with me that
nobody said anythingabout that at the meeting?
A, T don't think so no, I don't recall. 30

Could Mr. Nicholl have exhibit D
Please, the minutes of the meeting of 6th
July (shown).

We have been told that at this meeting Mr.
Koch gave a financial report? A. Yes.

To shorten matters, I would refer you to the
second half of page 4 and page 5 down to
where Mr. Koch recommends the allotment?

A, You want me to read it?
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If you could refresh your memory in relation
to it? A. Yes.

You would agree with me, would you not, that
that is a fair summary of what Mr. Koch said
at the meeting? A. I would agree with that,
yes.

What was being put to the meeting was that

the short term commitments of Millers
constituted a finencial consideration justifying
the sllotment? A. I think that was the basis
thet Mr. Koch put it on, Yyes.

Indeed, he spelt them out, on the list there”
A. Yes.

0f course, involved in that, there were two
major things, were there not, the first
being the Hambros bank finance, or the
availability of the Hambros Bank finance -

do ygu agree with that? A. Is that mentioned
here

I am just asking you whether on your
understanding of what has been put in relation
to the immediate financial needs of Millers,
was one of the main things involved the
availability of the Hambros finance? A. It
was the financing of the "Robert Miller",

yes.

Because, if Hambros finance were available
half of the short-term commitments were
covered? A. Yes, that is so.

The other major thing involved was the
Tricontinental finance? A. Yes.

Because, there you were aware that negotiations
as at 30th June had reached the advanced

stage for a loan of £3 million from the
Commonwealth Superannuation Fund? A. Yes.

It was anticipated that that loan would be
available in the near future - (objected to,
rephrased).

You had been told, had you not, that the
management of the company anticipated that
the loan would be available in the near future?
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A. There was talk of a loan from the
Commonwealth Supersnnuation Fund and I thought
that the money to be paid on 30th June was
coning from that source. I do not think I

was aware until this meeting that the money in
fact came from Tricontinental.

But you were told, were you not, that there
had been a holdup in the moneys from
Commonwealth Superannuation Fund and
Tricontinental had, as it were, arranged
finance pending the arrangement of long~term
finance? A. I am not sure that I was told
that., I have been told it since.

10

Did you ask about it? A. The only thing I
knew, the company had in fact met the dead-
line imposed upon it by the Commonwealth.

Of course, the other main factor in the 10
million was the Mitsui loan, was it not?

A. The sum of £800,000 referred to was
another ingredient, yes. 20
So long as you have been a director of

Millers, Mitsui had been prepared to renew

loans if and when they were needed? A. I

think there was a very good sssociation

between SirRoderick Miller snd whoever it

is from Mitsui that made these moneys

available.

Could Mr. Nicholl have exhibit PP
please. (shown to witness).

No doubt in your experience as a solicitor
you have arranged mortgage finance for
clients? A. Yes.

On many occasions? A. On a fair number of
occasions.

If, for example, a client were to go into you
and say, "I have a house of the value of
#40,000 on which there is one mortgage,

and one mortgage only, and I owe £20,000.

The mortgage is repasyable in six months time.
Could you re-negotiate another mortgage for
me over my house to enable me to repey the
existing mortgage?" What would your answer
be to him in terms of whether or not he had

40
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any security to offer. (objected to by lMr.
Glass - allowed).

HIS HONOUR: Q. Can you remember the gquestion?

A. Yes, I can remember the question. I would
say his chances of re-negotiating the loan
would be fairly good, but it would involve
checking out again the security to see that
there was no main road running through it

or encroachment or something that had

developed since the previous mortgage, and also,
the mortgagor's sbility to service the loan -~
you do'not rely upon the security itself, or

we don't.

MR. DEANE: Q. You certainly would not suggest

Q.

Q.

Qo

he had no security to offer? A. It would
depend on what the results of the inquiry
were.

You would certainly not suggest he had no
security? A. I would not suggest he had no
security.

Of course you were aware that the Hambros
Loan was the end finance for the "Robert
Miller"? A, Yes.

And was to be secured over the "Robert
Miller"? A. Yes.

So if the Hambros Loan did not come through,
in terms of repaying any construction finance
the "Robert Miller" would itself be available
as security? A. It would be available, yes.

You were also aware that the Tricontinental
moneys were secured over a number of
companies' hotels? A. Yes.

Having a value of approximately #8 million?
A, There are different ways of looking at
values. There is our way, the mortgagee's
way and all sorts of ways, but it would be
a figure in that order, yes.

You were aware that if the Tricontinental

moneys came to be repaid all those hotels

X?u%d have been available by way of security?
. Yes.
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The Mitsui money of $800,000 was secured by
a mortgage over the El Rancho Hotel? A. I
believe it was, yes.

To a value of 14 million spproximately?
A, I am not aware of that.
Would you dispute that fact? A. No.

If the Mitsui loan was to be repaid, the El

Rancho Hotel would be immediately available in

terms of security for further loan moneys?
A. It would be immediately available, yes.

I would refer you to interrogatory 767
A, Yes.

Is that an interrogatory that you approved?
Is the answer to that an answer that you
approved? A. Yes.

Do you think it is a fair answer? A. Yes.
When Mr. Koch raised some question of the

uncertainty of the Hambros Loan Mr., Cameron
disputed it? A. I do not recall.

What did Mr. Koch say in relation to the
Hambros loan? A. I do not recall in detail
what he said. I think he Jjust pointed out
that there were certain escape routes in it.

I suggest to you he only mentioned one
possible escape, that being a condition
relation to change of control? A. That could
be so. I am not sure.

You knew that a formal letter of commitment
had been received? A. Yes, I think I did.

And you told his Honour that you had acted
in relation to the Hambros Loan for the
"Amanda Miller" end finance? A. I acted in
relation to the documentation in respect of
the loan.

Was your understanding that the terms in rel-

ation to the "Robert Miller" loan were similar
to the terms in relation to the "Amanda Miller"

loan? A. That was my understanding, but I
was not really aware of the nature of ....

10

20

20



10

20

20

40

Qo

Qe

Q.

836,

Which means that you were aware that a very
substantial commitment fee was payable at
the time of receipt, or shortly after the
receipt, of a letter of commitment?

A. I was not aware of that, no.

That was done in the case of the "Amanda
Miller"? A. I assume it was, bubt I don't
know.

So you have no knowledge of that? A. No.

Did you observe that neither of the lawyers
present - apart from yourself - Mr. Conway
or Mr. Aston, made any comment in relation
to an uncertainty of the Hambros ILoan?

A, Wag that do I recall whether they did?

I am putting to you that neither of them
made any comment at all in relation to the
uncerteinty of the Hambros Loan? A. I do
not recall them meking any, but I am not
saying that they did not.
You were a solicitor there? A. Yes.
there as a solicitor.

But you were a solicitor? A. Yes.

And you were a solicitor who had had intimate

knowledge of the previous Hambros Lozn?
A. Of the documentation of it, yes.

Did you ask to see the documents relating
to the Hambros Loan  A. Relating to the
"Robert Miller" Hambros Loan?

Yes? A, No.

Here one hag a situation in which it had been
suggested to the Board that the Hambros Loan

would be availlable in respect of the
construction finance of "Robert Miller', the
end finance of "Robert Miller"? That is so,
is it not? A. On certain condition, yes.

And the situation was that if that loan were
available half of the short term finance was
covered? A. If the loan was available, yes.

Didn't you consider it a critical question to

ascertain the precise terms of the Hambros

I was not
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837,

Loan, of the Hambros commitment? A. It was
my view that it was a commitment only. It
may have been a commercial commitment, but I
doubt whether it could have been legally
enforced.

Didn't you consider it was your duty to find
out? A, I had that view of it, that it was
not a legally enforceable commitment.

But you had a situation where Mr. Koch
suggested that because of this one condition
the Hambros moneys might be uncertain?

A. T do not remember whether he mentioned one
condition or more conditions, but I had enough
problems in getting the first lot of money to
maeke me realise that until the money was

there in the bank that could not be certain.

Except, of course, if the "Robert Miller" was
in the same terms as the "Amanda Miller" loan
the problems had, by and large been resolved,
had they not? A. There were problems of
exchange control and all sorts of approvals
that had to be given that may or may not have
been given in relation to the "Robert Millexr".

When Mr. Koch said the Hambros loan was
uncertain because of one or a number of
conditions, didn't Mr. Cameron subsequently
dispute that? A. He may have. I do not
recall in detail what Mr. Cameron said.

Did he say in effect "It is not true to say
that the change of condition clause makes
the loan uncertain®? A. "The change of
condition clause"?

"The change of control clause makes the loan
uncertain"? A. Sorry, could that question
be read?

Didn't Mr. Cameron make the comment that on

his understanding it was not accurate to say
that the change of control condition made the
loan uncertain? A, I think he mentioned
something about that. They were not interested
in change of control, they were interested

in the management or, that Mr. Taylor had

told him that, or something.
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838,

You yourself said that you were fairly
confident of the Hambros Loan? A. Yes.

I again suggest to you that surely the
natural thing in these circumstances for
you to have done was to have asked to see
the documentation? A. No.

Because if the Hambros Loan was reasonably
secure, the immediaste need in relation to
moneys to satisfy short-term commitments
was halved, was it not? A. I do not
consider that it was secure as the Howard
Smith money.

Coming to the Tricontinental Corporation
finance, had you had any experience of
rolling-over bills? A. No.

You were aware that some arrangement

existed under which bills could be rolled
over as they came to maturity? A. My
understanding on that was that if it suited
the convenience of Tricontinental they would
roll them over,

You were aware that that was covered by a
formal document? A. I had assumed it would
be, yes.

Did you ask to see that? A. No.

Did it occur to you that you should satisfy
yourself as to whether or not the terms of the
document were such as to make the loan moneys
lisble to immediate recall? A. My under-
standing of the roll-over provisions was that
they could not be enforced by Millers and that
it was only if it suited Tricontinental that
they would do it.

Again neither of the other lawyers present
expressed any view on that? A. Not to my
knowledge.

Looking at the position that existed at 6th
July 1972, as against the position that
existed at 30th June 1971, the situation was
that all the liquidity problems which existed
in relation to the commitments for "Amanda
Miller" had been solved on a long term basis?
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Q.

Q,o

Q.

8%9.

A, All the finance for the "Amanda Miller"
had been paid?

Yes, that is right? A. Yes, that is right.

And so far as the "Robert Miller" was
concerned, subject to the finalising of the
long term finance on the security of the
hotels pledged to Tricontinental, and subject
to any uncertainty that may have existed in
relation to the Hambros Loan becoming available,
all of the commitments which existed as at
30th June 1971 had, from the point of view

of liquidity problems, been covered and the
liquidity problem had been solved? A. No, I
would not agree with that.

10

What would you disagree with? A. My concern
was the company's ability between 30th June
1972 and whenever the "Robert Miller" was
handed over to service the various advances
that had been made to us.

How much do you think would have been 20
involved in the servicing of those

conveyances? A. If the "Amanda Miller" came

off the run or went off hire for any reason

I did not think the company had the ability

to service that loan.

And how much do you think was involved in the
service of that loan? What figure were you
thinking of? A. I did not calculate it on

the basis of any specific figure. I knew

that it was a very substantial amount of 30
money and that with the coal situation the way
it was, with the lesser hotels earning money,
with the two other tankers off hire and if

the "Amanda Miller" was off hire I just did
not see the way the company could meet its
obligations.

So far as the Hambros Loan was concerend,
for long term finance for "Robert Miller" we
are talking about something in the viecinity
of #54 million? A. I am sorry? 40
So far as the Hambros long term finance for
"Robert Miller" was concerned, something

like #5% million was involved?

A. I don't know.
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840,

What was your belief as to the amount of the
Hambros Loan in respect of "Robert Miller"?
A, It was expressed to me in U.S. dollars
or some sort.

How much? A. 7.6 million or something.

What was your belief in relation to the
"Amanda Miller" loan? A. I think that was
eight point something million.

What you are sgying now is that you thought
there could be a problem in servicing those
loans? A. Not so much the "Robert Miller"
loan but servicing the loans between 30th

June this year and whenever the "Robert Miller"

started earning money.

What was your estimate as to that period?

A. The length of time?

Yes? A. It is very difficult to estimate.

I would have thought that the "Robert Miller"
would have been delivered some time between
June and December 1973.

So, a period of eighteen months at the most?
A, Yes.

Ii something went wrong? A. Well, I had
something specific in mind about the "Amanda
Millerx".

But if something went wrong? A. Yes.

On this approach an amount of far less than
Z10 million would have been more than
adequate to cover your problems? A, Assuming
that the company's only activity was ships,
tankers.

We have been told that at this meeting
discussion took place as to disposing of the
oollieries? A. At which meeting?

At the meeting of 6th July? A. Is that

mentioned in the minutes?
Yes. A. Well, yes, I will agree with that.

And you had an open mind on the matter?
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841,

A. Yes. It is not something I would have
jumped into without a lot of thought.

You have agreed with me that, even as you
would put it, you were fairly confident of
the Hambros Loan finance? A. Yes.

You have indicated that you were not fully
aware of the state of the Commonwealth
Superannuation Fund negotiations as at 30th
June. Is that so? A. Yes.

Would you not agree with me that an obvious 10
matter to be discussed at the meeting was

whether or not four-and-a-half million shares
should be allotted, in terms of that number?

A, In terms of what number?

Four-and-a~half million? A. You mean whether
four-and-a-half million was too many shares
to issue?

Yes. A. I thought it exactly coincided with
our commitments.

The basis on which you thought it coincided 20
was what Mr. Koch said? A. Basically, yes.

Did you anticipate that if the shares were
allotted you would tell Hambros that you

were not going shead with what had been agreed
in principle? A. I did not give any real
consideration to that at this stage.

Of course, if you were going to go ahead
with Hambros, half of the justification
immediately disappeared? A. Assuming that
Hambros money was available that could be
S0, yes.

20

And if long term finance could be negotiated
in relation to the Tricontinental loan on the
security of the #8 million worth of hotels,
almost the whole of the justification
disappeared? A. That is assuming that could
be negotiated, yes.

And if a loan from Mitsui, or some other
source, secured over the El Rancho Hotel could
be negotiated, the only thing that remained

in terms of immediate or short term commit-
ments were the amounts of money at call?

40
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Q,o

Qo

842.

A, That is assuming you wish to finance all
your activities out of borrowing.

Could we Just test that; are you suggesting
that that approach means that you are
financing all your activities out of
borrowing? A. Not all our activities, but
I do not like owing money.

You have told his Honour that you had a
policy of not accepting an appointment to
boards of public companies, but you made

two exceptions? A. I cannot say I have been
inundated with requests.

What other invitations have you received?
How many invitations approximately to go on
the boards of public companies? A. I have
not received any.

What I suggested to you was that at this
meeting there was no discussion at all
aimed at the question whether an allotment
of a lesser number of shares should be
negotiated? A. I did not see the need %o
discuss it, but it was not discussed.

Were you aware that as at the time of this
meeting half of the moneys shown here as
being short term borrowings, insofar as the
Bank of New South Wales was concerend, had
not even been borrowed? (Objected to by
Mr. Glass as not being in accordance with
the evidence. Not pressed).

You were aware that a large part of this
$10,741,000 shown as short term borrowings
represented moneys which had to be repaid
to the Bank of New South Wales? A. Yes,

Which was providing, on your understanding,
the bridging finance for "Robert Miller"

pending the availability of the Hambros Loan?

A, Yes.

Were you aware that a large part of those
moneys had not sven been borrowed in fact
from the Bank of New South Wales as at 6th
July? A. I am not sure of whether I was
aware of that or not at the time. I am
since aware of it.
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Q.

Q.

Q.

845,

Did you ask Mr. Koch one question in relation
to the financial situation that he presented ?
A. No.

Did you ask him to explain one statement he
made? A. No. I think I understood what

he was saying.

Another matter that was discussed at this
meeting was the question of Stock Exchange
listing? A. Stock Exchange ~=7

Listing? A. At which meeting? 10

At the meeting of 6th July? A. Yes.

The possibility was raised of the shares in
Millers being suspended or de-listed at the
Sydney Stock Exchange? A. That was
discussed, yes.

You take the view, I presume, that the
continued listing of the shares in a public
company on the Stock Exchange is a matter of
vital importance to shareholders? A. Generally
or specifically? 20
Generally? A, Generally, yes.

First, it gives them a ready market for
their shares? A. Well, I agree. Yes.

Because people can sell their shares? A, Yes.

Whereas, of course, in a tekeover situation,
if a tekeover offer is made the normal course
is that anybody accepting the offer cannot
expect to receive payment for a matter of
months? A, Yes, that is so.

In terms of security, the shareholder can 30
borrow moneys on shares in a company which is
listed on the Stock Exchange far more readily

than he can in shares of an unlisted company?

A. As a general principle yes, I would agree

with that.

And in terms of people who borrow money on
their shares, de-listing could have very
severe financial consequences? A. In my
experience you do not seem to be able to



10

20

20

Qo

844,

borrow much on the security of shares.

And very very little on the security of un-
listed shares? A. True -

I suppose that you presumed that the shares
in Millers were listed on the Sydney Stock

Exchange in pursuance of a contract between
Millers and the Sydney Stock Exchange?

A. Yes, I was aware of that.

Did you presume that the allotment of shares
would be a breach by Millers of that contract?
A, Yes.

Did you ask to see the contract? A. No.

Did you endeavour to ascertain, from the
point of view of Millers, what were the
possgibilities consequent upon such a
breach? A. I think that had been covered
by comments made by Mr. Conway and Mr. Aston
at the meeting.

Did you presume that what was being done was
in breach of the listing requirements of the
Sydney Stock Exchange? A. I had been told it
was, yes.

Had you looked at the relevant listing
requirements? A. I was aware of them vaguely
from previous experience. I had no doubt
that it would be a breach of them.

But it would be necessary, to determine
the extent of the breach, to examine the
listing requirements? A. It would be, yes.

Did you do so? A. No.

Did you inquire from anyone "Well, what are
the listing requirements we are in breach of"?
A. No. I thought I was aware of what they
were.

Did you inquire how many of the listing
reggirements you would be inhlreach of?
A, No.

» How many do you now think you were in breach

of? A. I am not aware.
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Qo

Q.

Q.

Q,o

Q.

Qe

845.

Did you ever direct your mind to that?
A, No.

Don't you think it was a relevant
consideration? A. On the 6th July?

Yes? A. No.

So you would agree with me that for a company
to act in breach of its contractusl obligations
to the Stock Exchange is a very serious matter?
A, I considered it very serious, yes.

And it is something that goes to the heart
of the basis on which financial affairs are
conducted in this State? A. Yes.

You knew that people were buying shares in
Millers on the basis that they were listed
on the Stock Exchange? A. I do not think
they would be buying them just on that basis,
bgt they were buying them as being listed
shares.

On the basis of being able to sell them at

any time if they were listed? A. There may
have been some people trading on the takeover
situation. The bulk of the shareholding would
have been old Miller's shareholders.

I am talking about people buying shares
currently on the Stock Exchange? A. The
current ones would be.

You would assume that many of those would
be buying their shares on the basis that if
they needed their money they could sell
them? A, That is probably so, yes.

It would be fair to say that it was your
view that if the shares were suspended or
de-listed by the Sydney Stock Exchange no
shareholders, for practical purposes, could
anticipate selling his shares for at least
three months and getting the money for them?
A. On the Stock Exchange.

Or at all? A. I do not think he could not
sell them at all.

How did you think he could sell them?
A, They could be sold privately off the Stock
Exchange.
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846,

What, by advertising them in the newspaper?
A, No.

You are aware that no stockbroker can deal
in shares while they are suspended or de-—
listed? A. I was not aware of it but L
would not be surprised.

Is that you tell his Honour this: That you
would assume that a sharecholder would be able
to sell his shares in a situation where the
Stock Exchange was closed? A, I do not
think that it was impossible to dispose of
his shares.

bt anything like their proper market? A, I
do not recall what the proper market price
was at that time, but I think $2.50 would
be in excess of it.

You are not suggesting, are you, that he would
have gone and sold them to Howard Smith and
got cash for them? A. No, but I think he

may have been prepared to wait.

Is what you tell his Honour this: That you

did not think those matters were of great
importance? A. I considered that your
observations would apply to a very limited
number of shareholders in the company and

that I had to consider what in my opinion

was in the begt interests of all the shareholders
of the company.

We have been told that in the course of this
meeting the chairman ruled that Sir Peter
Abeles could not participabte in either
discussion or voting. Would you agree with
that? A. That we have been told?

Yes? A. Yese.

Would you agree that is what Mr. Taylor ruled?
A. That is what he ruled, yes.

When were you first aware of a suggestion that
Mr, Taylor might make such a ruling? A. When
it was raised at the meeting of the 6th.

Where were you sitting in relation to
Mr, Taylor at the meeting on the 6th?
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Qo

Qe

Q.o

Q.

847.

A, I was sitting on his left, gbout three
or four people up the table.

Did you observe that he was reading from a
document? A. I knew he had a document before
him. I was not aware of when he was not
reading from it or when he was reading from
it.

Did you make any comment at the meebting in
relation to the ruling of Mr. Taylor?

A. E-488-ROt~GUPPPELG~HETh~hig~Buling,
t~had-previeusii-digqualificd-nreeti~for
auekb~kopgeR-noagens~~Shan-skhis. (Objected
to by Mr. Lockhart and Mr.Deane. Struck
out by direction.)

10

(Question read) What is the answer?

A. I do not recall. I could have mentioned
something about the fact that I had previously
disqualified myself.

Apart from that did you make any comment?
A. No. 20
The only matter mentioned as a ground for
precluding Sir PeterAbeles from

participating in debate or from voting

was the joint announcenent? A, I think that

is so.

The joint announcement by Aupol and
Bulkships that they did not propose to sell
their shares and that they proposed to
co-operate with one another? A. Whabtever
the joint announcement was, Yes. %0
Sir Peter Abeles was involved in the Jjoint
sannouncement, as was suggested, in that he was

a director of Bulkships? A. I do not recall
whether he was associated with the Jjoint
announcement. I only read it in the paper.

But it was Sir Peter Abeles being prevented
from voting? A. Yes.

The only suggested basis was the Jjoint
announcement? A. Yes.

Which means that there must have been some
connection between Sir Peter Abeles and
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848,

Bulkships? (Objected to by Mr. Glass:
allowed). Which means there must have been
some relationship between Sir Peter Abeles
and Bulkships that was being referred to as
raising a conflict of interest? A. Yes.

The situation would have been far stronger
if, instead of the joint announcement being
Ampol and Bulkships, it had been Ampol and
Sir Peter Abeles? tObjected to by Mr. Glass
as not being relevant; allowed).

Would you agree with me that the position
would have been far stronger if, instead of
Ampol and Bulkships making a joint announce-
ment, Sir Peter Abeles had personally owned
the shares ownzd by Bulkships, and Ampol and
Sir Peter Abeles had made a joint
anmouncemnent? A. I do not think so. Sir
Peter Abeles was Bulkships' representative on
Miller's board. (Objected to by Mr. Staff;
allowed).

Would you agree the situation would have been
even stronger if, instead of Sir Peter Abeles
being the holder of the Bulkships' shares

and Ampol being the holder of a number of
other shares and having to get together,

Sir Peter Abeles had himself held more than
50% of the shares and announced that he was
not going to accept the offer -or any offer?
A, Well, I have lost the question.

30 HIS HONOUR: Put it again.

MR. DEANE:

40 Q.

Q. Would you agree with me that the
position would have been even stronger if
Sir Peter Abeles had himself held more than
50% of the issued shares in Millers and

had made an announcement that he was not going

to accept any offer to sell his ghares?
A, What position would be made stronger?

The position of a possible conflict? A. Yes,
I would agree with that.

The conflict was that the majority shareholders

did not want to sell their shares at all?
Would you agree with that? A. I just did not
see how one man could act in the best
interests of everybody in that situation.
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Qo
Q.

Q.

MR. GLASS:

849.

But the minority sharcholders, as you saw
it, wanted to be able to sell their shares
to Howard Smith? A, Not necessarily.

They might have? A. They might have liked to
have had the right to.

And you thought it was important that they be
given the opportunity of being able to sell
their shares to Howard Smith? A. I thought
that was important, yes.

And you were a minority sharcholder? A. 4 10
very minor sghareholder, yes.

But you were a minority shareholder? A. Yes.

And every other director sitting on that
Board was a minority shareholder? A. They
had to be. I do not think - yes, that is
right.

Did you think there was any conflict there?

A. I did not think the degree of conflict

wag as great as if somebody had owned 25%

of the shareholding. 20

In other words the majority shareholder who
did not want to sell is in conflict and
should be excluded, but the minority
shareholders who want to have the opportunity
of selling are not in conflict at all? Is
that the proposition? A. I think there are
degrees of conflict concerned. Certainly

the degree of conflict relating to one
thousand shares is not as great as it is in
relation to millions of shares. : 30
My friend indicated he is going to
another subject. I should like to renew my
submission that none of the mterial elicited

from the witness on the subject of conflict
between the interests of Sir Peter Abeles

and his duty is admissible because it was not

the decision of this witness that he be excluded,
and this witness is not privy to the
considerations of the mind of the chairman
who made the decision and it is therefore
argument only between the cross-—examiner and
the witness as to the nature of the conflict
and is not properly the subject of evidence.

40
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HIS HONOUR:

850.

This did not follow the line that
I had anticipated, but Mr. Nicholl has, as

I understand it, assented to the chairman's
ruling or stated a view in concurrence with
the chairman's then ruling. This whole
context of the intervention by the Board in
what might otherwise have been the internal
structure of the shareholding underlies what
took place on the 6th July, and the views

of each director on that go to the heart

of what I have to decide.
could be relevant evidence and I decline to
have it struck out.

MR. DEANE: Q. Mr. Taylor ruled that Sir Peter

Qo

Abeles should not vote on the motion? A.Yes.

That was early in the discussion on the
motion? A. Yes. He offered, or suggested
that he should disqualify himself, and when
he would not do that I think he said that
he was not entitled to vote.

And Sir Peter Abeles did not vote? A. No.

When he did not vote Mr. Anderson suggested
to him that he had abstained from voting?
A. I think Mr. Anderson noticed that he had
not voted.

And said "Are you abstaining from voting"?
A. Something like that, yes.

And Sir Peter Abeles said, "No, the chalrman
ruled I could not vote?" A, Yes.

Which means that, so far as voting was
concerned, it was clear to you that Sir Peter
Abeles obeyed the chairman's ruling? A. Yes.

Would you agree with me that Sir Peter
Abeles was prevented from voting? A. Yes.

The Chairman also ruled that Sir Peter
Abe%es should not participate in debate?
A, Yes.

Prior to that ruling Sir Peter Abeles had,
when the proposal was made, been the person
who said most? A. Prior to =7

It seems to me this
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Qo

8510

Prior to the ruling? A. Are you tvalking about
the meeting ofthe 6th?
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