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1. The Appellant appealed to us, the Special 
Commissioners of Income Tax, against the 
assessments of Income Tax raised by the 
Comptroller-General of Inland Revenue on the 
Appellant for the years of assessment 1965? 1966, 
1968 and 1969, vide the four notices of additional 
assessment dated 12th October 1968 »

2. We heard the Appeal on 15.10.1970, 16.10.1970, 
19.10.1970 and 27.11.1970. AMEXURE A hereto is a 
list of all the Exhibits produced to us at the 
hearing, which are now submitted to the High Court 
herewith. The facts which we found are stated in 
AMNEXURE B hereto, pursuant to paragraph 37(a) of 
Schedule 5 to the Income Tax Act, 1%7.

3o It was contended on behalf of the Appellant 
as follows :-

(i)

(ii)

(iii)

10

20

the Agreement dated 24th April 1951,
the only contractual document between the
Appellant and the Straits Rubber Company,

the other documents were merely extensions 
of the said Agreement to define the periods 
of employment and periods of leave;

the Appellant was a permanent employee of 
the Company;

30

(iv) the Appellant was under a continuous 
contract of service with the Company;



(v) the sum of #32,000/- paid to the Appellant In the High
was compensation for loss of office and Court of Malaya 
not a gratuity for services rendered; at Kuala Lumpur

(vi) in the event the sum of $32,000/- was No. 1 
not gains or profits from employment 
(section 4(b)) no gratuity in respect

)) °fn Commioners Income Tax, 196?; of j^^ Tax

(vii) that, in the alternative, the said sum 10th January 1972 
10 of #32,000/- is a voluntary payment not

paid to the Appellant by virtue of his 
employment ;

(viii) the said sum of $32,000/- is wholly exempt 
from income tax by virtue of paragraph 15 
of Schedule 6 to the Income Tax Act, 196?;

(ix) that the said sum is not chargeable under 
any section of the Act of 196? other than, 
if chargeable at all, section 13(1) (e).

4. It was contended on behalf of the Respondent as 
20 follows :-

(a) on contract for a period of four years 
by Agreement dated 24-th April, 1951;

(b) and subsequently on three other separate 
contracts each of three years duration, 
commencing 26.2.1956 - 21.2.1959, 21.8.1959 
- 28.9.1962, and 27.3.1963 - 27.4.1966 
respectively; and

(c) finally on contract for two years, by
Agreement dated 14.4. 1966, from 27.10.1966 - 

30 26. 10 .1968.

(ii) the contract of service of the Appellant was 
terminated by three months' notice in writing 
dated 31st July, 1968, in accordance with the 
Agreement dated 14.4.1966.

(iii) the sum of $32,000/- accorded ex-gratia to the 
Appellant, by letter dated 31st July, 1968, 
was not compensation for loss of office but 
was a gratuity for services rendered and was 
a gain or profit from the employment of the 

40 Appellant and, therefore., assessable to income



In the High 
Court of Malaya 
at Kuala Lumpur

No. 1
Case stated by 
the Special 
Commissioners 
of Income Tax
10th January 1972 
(continued)

tax under the provisions of section 4(b) and 
section 13(1)(a) of the Income Tax Act, 
196?.

5. We were referred to the following cases and 
authorities :-

1. HENRIKSEN v. GRAIPTON HOTEL LIMITED (194-2) 
2 K.B. 184.

2. Commissioners of Inland Revenue v. Wesleyan 
& General Assurance Society, 30 T.C. 11.

3. Halsbury, 3rd edition, Vol. 20, page 13- 10

4. HENRY v. FOSTER, 16 T.C. 605.

5. KANGA in Income Tax, Vol. 1, 6th edition, 
page 133o

6. CHIBBETT v. Joseph Robinsons & Sons, 9 ToC«61

7. Comptroller-General of Inland Revenue Malaysia 
Vo T. (1970), 2 M.L.J. 35.

80 Halsbury, Vol. 20, page 14.

9. DALE v. de SOISSONS., 32 T.C. 118.

10. DUNCAN'S Executives v. FARMER (Surveyor of
Taxes) 1909, 5 T.C. 417. 20

11. BEINON (H.M. Inspector of Taxes) v. THORPE, 
14 T.C. 1.

12. PILCHER v. LOGAN (1914) 15 S.R. (N.S.W.) 24.

13. COMR. for Railways v. AGALIANOS (1954), 55 
S.R. (N.S.W.) 342.

14. SCOTT Vo RUSSELL (1945) 30 T.C. 375-

15. McCLELLAND v. Northern Ireland General Health 
Services Board (1957), 2 All. E.R. 129.

16. Chitty on Contracts, 22nd Edition, Vol. 1,
p. 114-7.. 30

17. The Law of Income Tax, by Ratcliffe & McGrath 
with J.W.R. Hughes, 1938 Edition, p. 553.



18o The Principles of Income Taxation, "by Hannah 
& A. Farnsworth, p. 271-273.

6. On 25.L1971 we made a Deciding Order, a copy 
of which is appended hereto as AHNEXUHE C. The 
grounds of our decision are stated in AMEXUEES D 
hereto.

7. On 9th February, 1971* the Appellant gave us 
notice of appeal against the said Deciding Order, 
and made a requisition to us, under paragraph 34- 

10 of Schedule 5 to the Income Tax Act 1967, to state 
a case for opinion of the High Court.

&3L3S S T I 0 IT

8. The question of IBM for the opinion of the 
High Court is whether on the facts which we found 
there is evidence to support our finding which is 
stated in paragraph 1 of the said Deciding Order, 
namely that the sum of $32)000/- accorded ex gratia 
to the Appellant, by letter dated 31st July, 1968, 
was not compensation for loss of employment but 

20 gratuity assessable to income 'tax under sections 
and 13(1)(a) of the Income Tax Act, 1967.

Dated this 10th day of January, 1972.

In the High 
Court of Malaya 
at Kuala Lumpur

No. 1
Case stated by 
the Special 
Commissioners 
of Income Tax
10th January 1972 
(continued)

(Sgd: MoC.Schubert)
M.C. SCHUBERT 

Special Commissioner of Income Tax.

(Sgd: Lee Kuan Yew)
LEE KUAN YEW 

Special Commissioner of Income Tax.
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Exhibits
Annexure A
List of Exhibits
produced before
the Special
Commissioners
(•undated)

EXHIBITS

LIST OF
r

.Ejdaibit,

Al 

A2

A3

A4

A5 

A6 

A? 

A8 

A9

A10 

All

A12 

A13 

A14

IIBITS PRODUCED AT THE HEARING BEFORE 
"SPECIAL COMMISSIONERS

No.

Agreed bundle of documents.

Circular letter issued by Oriental 
Estate Agency Group dated 1.12.53.

Record of Service of Mr. G.P. Heywood

Overseas Planters Retirement and Life 10 
Assurance Scheme (booklet).

Planters' Terms issued by Sime 
Oriental Estates Division.

Letter dated 2.7.64 from Oriental 
Estates to Appellant.

Letter dated 31«3»67 from Sime Darby 
Malaysia Ltd. to Appellant.

Letter dated 31«7»68 from Sime Darby 
Malaysia Ltd. to Appellant.

Letter dated 14.4.66 from Sime Darby 20 
Malaysia Ltd. to Appellant.

The O.E.A. Group Provident Fund Rules.

The Straits Rubber Co. Ltd. Directors' 
Report and Statement of Accounts for 
year ended 31«12.69.

Affidavit of Mr. K.N. Eales dated 
24.11.70.

Letter dated 7-8.68 from Appellant to 
Sime Darby Malaysia Ltd,

Letter dated 20.8.62 from Sime Darby 30 
(Malaya) Ltd. to Appellant.



AMEXUEE

B£ THE SPECIAL

On 24th April, 1951, the Appellant, Gerard 
Parkes Heywpod, entered into a written agreement 
with the Oriental Estates Agency Limited 
(Exhibit Al) whereby the parties agreed that the 
Appellant be engaged by the Company as an 
Assistant Manager for a term of four years 
commencing on 26 0 5 -1951  

10 2. On 25-6. 1955 the Appellant proceeded on leave 
for eight months.

3. The Appellant was then re-engaged on contract 
for a term of three years commencing 26.2,1956 until 
he proceeded on leave for six months on 21 ,2. 19 59 »

4. The Appellant was then re-engaged on contract 
for a further term of three years commencing 21.8.1959 
until he proceeded on six months' leave on 28<,9«1962.

5« The Appellant was then re-engaged on contract 
for a further term of three years commencing 27.3-1963 

20 until he proceeded on six months' leave on 27-4-.1966.

6. The Appellant was finally re-engaged on contract 
for a term of two years commencing 26.10.1966 and 
expiring on 26.10.1968.

7. By letter dated 31st July, 1968, the Appellant 
was given three months' notice of termination of his 
services with the Company, in accordance with his 
contract of service.

Exhibits 
Annexure B.
"Facts found by the
Special
Commissioners
(undated)

8. By the same letter the Company accorded to the 
Appellant a sum of $32,000 ex gratia "as compensation 

30 for loss of employment."

9. The Appellant was not re-engaged due to the 
reorganisation of the Company's estates.

10. In this particular case two estates, i.e. Gedong 
Estate and Soon Lee Estate (of which the Appellant was 
manager) were put under the jurisdiction of one manager.

11. The computation of the payment was based on the 
years of service and age of an individual employee in 
every case. (Vide Exhibit A12 - "KN2 32").
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Exhibits 12. The Appellant at the date of termination was 
Annexure B ^ years of aSe ari<3- nad served the Company for 
Atrnexuxe . about 171 years and was paid 100% compensation 
Pacts found by the under the Scheme. 
Special
Commissioners 13- The Respondent raised the assessment on the 
(undated^ amount of #32,000 which the Appellant received 
^unad a; from the Company and the Appellant appealed to

us against the additional assessment of income
tax on this amount.

Sgd: M.C. Schubert 10
(M.C. SCHUBERT) 

Special Commissioner of Income Tax.

Sgd: Lee Kuan Yew 
(LEE KUAN YEW) 

Special Commissioner of Income Tax.

Annexure C ANNEXURE C

da£flt?der DECIDING OBD^

January 1971. By the Special Commissioners of Income Tax

1. We, the Special Commissioners of Income Tax,
hold that the sum of #32,000 accorded ex gratia to 20
the Appellant by letter dated 31st July, 1968, was
not compensation for loss of employment but
gratuity assessable to income tax under sections
4(b) and 13 (1) (a) of the Income Tax Act 1967 *

2. It s ordered that the assessments of income 
tax in respect of the Appellant for the years of 
assessment 1965, 1966, 1968 and 1969, as per 
notices of additional assessments dated 12th October 
1968, shall be and are hereby confirmed.

Dated this 25th day of January, 1971- 30

(Sgd) Wan Hamzah bin H.W.M. Salleh
CHAIRMAN 

Special Commissioners of Income Tax.

(Sgd) M.C. Schubert
Special Commissioner of Income Tax

(Sgd) Lee Kuan Yew
Special Commissioner of Income Tax



Annexure D
Grounds of 
Decision of 
the Special 
Commissioners

AHNEXUBE D

GROUNDS OF DECISION OF THE SPECIAL COMMISSIONERS 
_____________ OF INCOME TAZ______________

1» The Appellant was engaged as an Assistant on
contract, in the first instance, for a term of
four years. (undated)

2, Subsequently the Appellant was re-engaged 
also on contract for three terms consisting of 
three years each.

10 3. The final contract of service was for a term
of two years, commencing on 26.10.1966 and expiring 
on 26.10.1968.

4-o In each case, the contract of service was 
determinable by three months' notice on either side.

5» The Company, in accordance with the terms of 
the final contract, gave the Appellant the 
prescribed notice of termination by letter dated 
31st July, 1968.

6. In the event it is patently obvious that the 
20 Company exercised their right under the terms of the 

contract of service.

7- The evidence before us was that prior to the 
termination of each contract of service, the Company 
offered and the Appellant accepted the offer of a 
fresh term of engagement for a term of years.

8. In every instance, the Appellant was re-engaged 
after the expiry of his leave under the previous 
contract.

9. It is not true to say that the Appellant's 
30 employment was terminated because of reorganisation.

10. The true position was that the Appellant was 
not re-engaged after the expiry of the current contract 
of service due to the reorganisation of the Company's 
estates.

11. There was no agreement for the payment of any 
compensation or gratuity to the Appellant on the 
determination of his contract of service.
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Exhibits 
Annexure D
Grounds of 
Decision of 
the Special 
Commissioners
(undated) 
(continued)

12. The Company exparte had drawn up a Scheme 
of "Proposed Compensation" in cases of "Possible 
Amalgamationc"

13. The Company, in the letter of 31st July, 1968 
(Exhibit A8) accorded the "sum of #32,000/- 
ex gratia.."

14-. The Scheme was based, inter alia, on the age
of the employee and on the years of service. It is
obvious, therefore, that the said payment was a
"gain or profit from employment", and not 10
compensation for loss of employment. It was in the
nature of gratuity (section 13(l)(a), Income Tax
Act, 1967).

15. There was no evidence of a "redundancy" in
the true sense of the word. In this instance, the
Company's so-called "re-organisation" or "amalgamation"
was merely a means of cutting down on expenses,
allegedly due to the depressed price of rubber
(no evidence of this was adduced before us), by
having one manager in charge of two estates. 20

16. In a genuine redundancy the principle of "last 
in, first out," other things being equal, is 
generally followed. The Appellant alleged that there 
were no adverse reports against the Appellant. And 
yet the Appellant was picked for retrenchment.

17- Again, it cannot be said by any stretch of 
imagination, as alleged, that the Appellant had a 
clear expectation of continuous employment with the 
Company until the retirement ageof 55? when there was 
a fresh offer and acceptance of employment from one 30 
contract of service to the next.

18. The Appellant had no entitlement to employment 
after 25.10.1968. At most he merely had the prospect 
of contract of employment to be renewed.

19. The Act provides for exemption from income 
tax of "compensation for loss of employment", and 
not of compensation for the loss of the prospect of 
the renewal of the contract of employment.

20. The words "loss of an employment which need not 
continue, but which was likely to continue" must be 4O 
interpreted in the light of the facts in Chibbett's 
case, which were that the contract of employment provided



11.

for continuous employment, the period of which was 
not fixed. The Federal Court in Knight's Case 
approved of Rowlatt J's dictum, and in Knight's 
case the contract of employment also provided for 
continuous employment. Therefor the dictum does 
not apply to a case where the contract of 
employment fixed the period of employmemt and the 
prospect was made where the employment ceased 
according to the period fixed in the contract of 

10 employment,

CONCLUSION

21. For the reasons stated above, we are of the 
opinion that the Appellant was not a permanent 
employee of the Company and that the sum of 
$32,000 accorded to the Appellant, was, therefore, 
not compensation for loss of office but a gratuity 
in respect of services rendered, which is liable to 
income tax under the provisions of section 13(1)(a) 
of the Income Tax Act, 196?.

20 Sgd: M.Co Schubert
Special Commissioner of Income Tax

Sgd: Lee Kuan Yew 
Special Commissiner of Income Tax.

Exhibits 
Annexure D
Grounds of 
Decision of 
the Special 
Commissioners
(undated) 
(continued)

No. 2 

JUDGMENT Off GILL F.J.

This is an appeal by way of case stated from 
an order of the Special Commissioners of Income Tax 
confirming the assessment by the Comptroller- 
General of Inland Revenue (the respondent) to income 

30 tax, as a gratuity under Section 13(1)(a) of the
Income Tax Act, 196?, the sum of #32,000/- which was 
paid to the Appellant ex gratia on the termination 
of his fifth contract of service with his employers 
by the giving of a three months' notice as provided 
under the contract to expire at the end of the period 
of the contract.

The facts as found by the Special Commissioners, 
about which there is no dispute, are that the 
Appellant served his employers under five separate 

40 contracts of employment commencing on April 24, 1951

In the High 
Court of Malaysia 
at Kuala Lumpur

No. 2
Judgment of 
Gill F.J.
19th August 1972
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In the High 
Court of Malaysia 
at Kuala Lumpur

No. 2
Judgment of 
Gill l.J.
19th August 1972. 
(continued)

February 26, 1956, August 21, 1959, March 2?, 1963 
and October 26, 1%6 respectively. Under each of 
the contracts the Employer had a right to terminate 
the appellant's employment at any time during the 
period of the contract "by giving him three calendar 
months' notice or by paying three calendar months' 
salary in lieu of notice. Although the appellant 
was in continuous employment up to October 31, 1968 
when he was 41 years of age, which meant that the 
total period of his employment was 171 years, he 10 
was in fact re-engaged at the commencement of each 
of his contracts of service.

His first contract of service, under a written 
agreement dated April 24, 1951 between him and the 
Oriental Estates Agency, London, was for a period of 
four years at the end of which he was given eight 
months' leave. His next three contracts were for 
periods of three years each followed by six months' 
leave at the end of each period, there being a 
further written agreement during this period dated 20 
March 27, 1962 between him and Sime Darby Holdings 
Limited. Clause 2 of this letter agreement reads:

" The period of service shall be deemed
to have begun and shall continue for a period
of three years or such other period as shall
be agreed with the Agents from the date of
last returning to Malaya for service under
the terms of the previously existing Agreement
with Oriental Estates Agency Limited, London,
and thereafter (unless the same shall have been 30
previously determined as hereinafter provided
by either party) shall be deemed to be an
engagement from year to year determinable at
any time by three months' notice on either side
and subject to the terms and conditions
herein contained".

His fifth and final contract of service, which was for 
two years followed by three months' leave, was due to 
expire on October 26, 1968»

On July 31, 1968 the appellant received a 40 
letter from Sime Darby Malaysia, Berhad which stated, 
inter alia, as follows :-
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" It is with regret that we find it In the High 
necessary as part of the reorganisation Court of Malaysia 
of estates to give you three months' at Kuala Lumpur 
notice of the termination of your employment      
which notice commences on 1st August  You No. 2 
are due for three months' leave on the 26th Judgment of 
October when you will have completed a two Gill P J 
year tour. If you wish you may proceed on " ° 
that date or before if it is convenient, or 19th August 1972 

10 you may serve your notice to the 31st ( continued") 
October. In the event that you leave before ^ J 
31st October you will of course be paid 
salary, overseas allowance and children's 
allowance up to aniincluding 31st October. 
Transport allowance and manager's allowance 
will cease on the date you leave the estate.

As compensation for loss of employment you 
have been accorded a sum of $32,000 ex 
gratia.

20 The tax complications relating to this
ex gratia payment were explained to you this 
morning. Because of these we will not be 
able to pay the full amount of compensation 
immediately but subject to tax clearance 
in respect of your remuneration for 1968, 
we hope that it will be possible to pay you 
up to 50% of the compensation before you 
depart«"

As stated by the Special Commissioners, the appellant 
30 was not re-engaged duo to the reorganisation of the

Company's estates whereby their Gedong Estate and Soon 
Lee Estate were put under the jurisdiction of one 
manager. Under a scheme of "Proposed Compensation 
in cases of Possible Amalgamation" which the company 
had drawn up voluntarily by way of "Rationalisation of 
Estate Management", he was paid a 100% compensation 
of #32,000 by reason of his age and years of service.

On those facts of the case, what was contended 
before the Special Commissioners on behalf of the 
Appellant was this. The agreement dated April 24, 
1951 was the only contractual document between the 
appellant and his employer Company, the other documents 
being merely extension of the said agreement to define 
the periods of employment and periods of leave. As the



In the High 
Court of Malaysia 
at Kuala Lumpur

No. 2
Judgment of 
Gill E.J.
19th August 1972 
(continued)

Appellant was under a continuous contract of
service with the company, he was a permanent
employee of the company. The sum of #32,000 paid
to him was not a gratuity for services rendered
"but compensation for loss of office which came
within the provisions of Section 13 (l)(e) of the
Income Tax Act, 1967? so that it was wholly exempt-
from income tax "by virtue of paragraph 15 of
Schedule 6 to the said Act. In the alternative,
the said sum of #32,000 was a voluntary payment 10
not paid to the appellant by virtue of his
employment, so that it was not a gain or profit
from employment under sections 4-(b) and 13(1)(a)
of the Income Tax Act, 1967.

The contentions on behalf of the respondent 
were that the appellant was employed under five 
separate contracts for fixed periods, that his 
final contract of service was terminated by three 
months' notice in writing dated July 31» 1968 in 
accordance with the terms of the contract, and that 20' 
the sum of #32,000 paid ex gratia to him was not 
compensation for loss of office but a gratuity for 
services rendered, so that it was a gain or 
profit from the appellant's employment and 
therefore assessable to income tax under the 
provisions of section 4-(b) and section 13(1)(a) 
of the Income Tax Act, 1967.

In the event, the Special Commissioners 
accepted the contentions of the respondent and 
reached the conclusion that as the appellant was 30 
not a permanent employee of the company the sum of
#32,000/- paid to him was not compensation for loss 
of office but a gratuity in respect of services 
rendered and as such liable to income tax under 
section 13(1)(a) of the Income Tax Act, 1967 

It seems clear from what I have said so far 
that the question of law for the opinion of this 
Court on the case stated is whether on the facts 
as found by the Special Commissioners the sum of
#32,000 paid to the appellant should be treated as 4O 
compensation for loss of office under section 13(1)(e) 
or as gratuity under section 13(1)(a) of the Income 
Tax Act, 1967. There is also the added question as 
to whether the said sum of #32,000 was a voluntary 
payment and therefore not a gain or profit from an 
employment within the meaning of sections 4-(b) and



15-

13(1)(a) of the said Act and as such outside the 
scope of the Act.,

The reasons which the Special Commissioners 
have set out in their grounds of decision for 
their conclusion may "be summarised as follows. 
The appellant was engaged in the first instance on 
contract for a term of 4- years. Subsequently he 
was re-engaged also on contract for three terms 
consisting of three years each. His final

10 contract of service was for a term of two years 
expiring on October 26, 1968. Prior to the 
expiry of each contract, the company offered and 
the appellant accepted the offer of a fresh term 
of engagement for a term of years. In every 
instance he was re-engaged after the expiry of his 
leave under the previous contract, and his contract 
of service was determinable by three months' 
notice. The company, in accordance with the 
terms of the final contract of service, gave the

20 appellant the prescribed notice of termination by
letter dated July 31? 1968, so that it was patently 
obvious that the company exercised their rights 
under the terms of the contract of service. There 
being no agreement for the payment of any 
compensation or gratuity to the appellant on the 
determination of his contract of service, the sum 
of $32,000 was paid ex gratia under a scheme drawn 
up by the Company exparte. The scheme was based, 
inter alia, on the age of the employee and his

30 years of service. It was therefore obvious that 
the said payment was a "gain or profit from 
employment" in the nature of a gratuity, and not 
compensation for loss of employment. There was 
no evidence of "redundancy" in the true sense of 
the word, the company's so-called "reorganisation" 
or "amalgamation" being merely a means of cutting 
down on expenses, presumably due to the depressed 
price of rubber, by having one manager in charge 
of two estates. In a genuine redundancy the

40 principle of "last in, first out", other things 
being equal, is generally valid, and yet the 
appellant was picked out for retrenchment 
notwithstanding the fact that there were no 
adverse reports against him. In the circumstances, 
it oould not be said by any stretch of imagination 
that the appellant had a clear expectation of 
continued employment in the company until the 
retiring age of 55» when there was a fresh offer

In the High 
Court of Malaysia 
at Kuala Lumpur

Wo. 2
Judgment of 
Gill P.J.
19th August 1972 
(continued)
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The Special Commissioners go on to state 
in their grounds that it was not true to say that 
the appellant's employment was terminated "because 
of reorganisation, the true position "being that 
the appellant was not re-engaged after the expiry 
of the current contract of service due to the 
reorganisation of the company's estates. It is 
said that this finding of the Special Commissioners 10 
being in apparent contradiction of their finding of 
fact that the appellant was not re-engaged due to the 
reorganisation of the company's estates, the semantic 
refinement suggested is well -beyond the ken and 
comprehension of the ordinarily informed. I do not 
think so. The subtle distinction may be said not to 
have been happily worded, but what the Special 
Commissioners were saying was that the appellant's 
employers could not offer him another contract, which 
they were certainly not obliged to do, because of the 20 
reorganisation of their estates. In my judgment 
nothing turns on this so-called contradiction.

The Special Commissioners have stated further 
that the appellant had no entitlement to employment 
after October 25,1968, and that at most he merely 
had a prospect of his contract of employment being 
renewed. And they point out that the Act provides 
for exemption from income tax of "compensation for 
loss of employment", and not of compensation for 
loss of prospect of renewal of a contract of employ- 30 
ment. These observations of the Special Commissioners 
are criticised on the ground that they contain a 
casuistry that must be beyond the grasp of the most 
tutored Jusuit. A short answer to this criticism 
is that the implication of what the Special 
Commissioners were saying is clear, namely, that 
this was not a case of deprivation of continuous 
employment under a contract of master and servant 
for a general hiring, a distinction which was brought 
out in that the Special Commissioners went on to say 40 
in the next paragraph of their grounds, to which 
I shall refer later.

The main ground of appeal is that as the 
appellant had a reasonable expectation of continued 
employment or, in the words of Eowlatt J. in
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Chibbett y. Joseph Robinson and Sons^ % tiis In the High
employment was likely to continue ,The sum of Court of Malaysia
#32,000 was paid to him by way of at Kuala Lumpur
compensation for loss of employment. Reference    
is also made to what I said in the ^Federal No» 2
Court in Comptroller-General of Inland Revenue Judgment of
v. T.(2).The arguments in support of this Gill P J
ground are that the appellant had served for a * *
continuous period of 171 years, that his contracts 19th August 1972 

10 spoke of "tours of duty", that by clause 14- of ("continued)
the first written contract the appellant was ^ J
required to be a member of the Provident Fund
the rules of which applied only to permanent
employees, that clauses 5 and 8 of the second
written agreement refer to the "standard terms
for Planters in force from time to time" -which
provided for normal retirement at the age of 55»
and that the letter dated March 31, 1967
("Exhibit A") written by the Company to the 

20 appellant on the subject of Malayanisation
confirms that "all expatriates w^ll normally
retire on reaching the age of 55   Reliance is
also placed on the words "completion of each
subsequent three years" in clause 8 of the second
written agreement, notwithstanding the fact that
those words are qualified by the words "should the
Planter continue in the service of the Principal".

In my judgment, the fact that certain rules of
the Company which were applicable to permanent 

30 employees were also made applicable to the appellant
cannot alter the fact that each of his "tours of duty"
was on a contract of service for a definite time.
His having been re-engaged on a fresh contract on
the expiry of each of his previous contracts over
aperiod of 17J years did not make him a permanent
employee as in the case of a general hiring for an
indefinite time. It was on the basis of the
distinction between a contract for a fixed period
and a contract of general hiring that the Special 

40 Commissioners made their deciding order, as would
seem clear from the following passage in their
grounds of decision:-

(1) 9 T.C. 48, 61
(2) (1970) 2 M.L.J. 35, 39
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(continued)

11 The words "loss of an employment 
which need not continue, "but which was 
likely to continue" must "be interpreted 
in the light of the facts in Chibbett's 
case which were that the contract of employ 
ment provided for continuous employment, 
the period of which was not fixed. The 
Federal Court in Knight's case approved of 
Rowlatt J's dictum, and in Knight's case the 
contract of employment also provided for 
continuous employment. Therefore the dictum 
does not apply to a case where the contract 
of employment fixed the period of employment 
and the payment was made where the employment 
ceased according to the period fixed in the 
contract of employment".

I am of the opinion that they were right in 
thus distinguishing this case from Knight's case. It 
is true that the contract of service in Knight ' s case 
was also liable to "be terminated at any time "by the 
employers giving three months' notice, but it was 
none the less a contract of general hiring for an 
indefinite time so as to "be a contract of "continuous 
employment" as the Special Commissioners have 
described it, in my opinion quite rightly. And 
it is, no doubt, true that a general hiring without 
more is terminable on reasonable notice (see 
McClelland v. Northern Ireland General Health 
Services Board C3)» (Therein lies the difference 
between this case and Knight's case. The other 
difference is that in Knight's case the money was 
paid under a fresh agreement abrogating the contract 
of service, whereas in the present case it was money 
gratuitously granted or paid, whether in one sum or 
in instalments, which is what a gratuity means (see 
Holloway v Poplar Corporation (4j. I must therefore 
reject the argument that the amount paid to the 
appellant in this case is not chargeable under any 
section of the 1967 Act other than section 13(1) (e) 
as compensation for loss of employment.

A ground of appeal in the alternative is 
that, as the appellant had no entitlement under any 
of his contracts of service from time to time to the 
sum of #32,000 which was paid to him, it was a payment

10

20

50

(3) (1957) 2 A.E.E. 129 
(1940) 1K.B. 173, 178
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not made in respect of his employment "but a 
voluntary payment. In other words, it is 
suggested that it was a gift of a personal nature 
as in the case of Beynon (H.M. Inspector of 
Taxes) v. Thorpe(5). I do not think I can accept 
that suggestion in the light of the clearest 
possible evidence that the payment in this case 
was made in reference to and by virtue of the 
appellant's employment. It is also said that 
the words "in respect of having or exercising 
the employment" in section 13(1)(a) of the 
Income Tax Act, 1967 require the payment to "be of 
a contractual nature, a payment to which the tax 
payer is legally entitled. But I can find no 
justification for placing any such construction on 
these words. It is next pointed out that these 
words do not have the same meaning as the words 
"in respect of employment" in section 10(2)(a) 
of the Income Tax Ordinance, 1947. To my mind 
there is no difference between a "gratuity in 
respect of employment" and a "gratuity in 
respect of having or exercising the employment". 
The latter phrase, if anything, has a much wider 
meaning.

It is conceded that there are numerous 
authorities for the proposition that a voluntary 
payment to the holder of an office made by virtue 
of his office or employment is taxable 
notwithstanding that there may not be any legal 
obligation to make the payment, but is is argued 
on the authority of the authority of Duncan's 
Executors y Parmer(6) that a payment made when the 
recipient is no longer in office or employment is 
not a profit of office or employment. I do not 
see the cogency of that argument in relation to an 
ex gratia payment made on the termination of a 
persons employment, as it would be a payment in 
respect of having or exercising the employment, 
especially when the payment is related to the total 
period of his employment.

In the leading case of Hochstrasser v. Mayes(7) 
Viscount Simonds said:

In the High 
Court of Malaysia 
at Kuala Lumpur

No. 2
Judgment of 
Gill F.J.
19th August 1972 
(continued)

(5) 14 T.C. 1.
(6) 5 T.C. 417, 422.
(7) (I960) A.Co 376, 387.
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11 Upjohn J., "before whom the matter
first came, after a review of the relevant
case law, expressed himself thus in a passage
which appears to me to sum up the law in a
manner which cannot "be improved upon. In my
judgment, he said, 'the authorities show this,
that is is a question to be answered in the
light of the particular facts of every case
whether or not a particular payment is or is
not a profit arising from the employment. 10
Disregarding entirely contracts for full
consideration in money or money's worth and
personal presents, in my judgment not every
peyment made to an employee is necessarily
made to him as a profit arising from his
employment. Indeed, in my judgment, the
authorities show that to "be a profit
arising from the employment the payment
must "be made in reference to the services
the employee renders "by virtue of his 20
office, and it must be something in the
nature of a reward for services past,
present or future." In this passage the
single word "past" may be open to question,
but apart from that it appears to me to
be entirely accurate."

It would seem clear that in the present case the 
payment to the appellant was made in reference to 
his services and that it was something in the 
nature of a reward for his services. 30

It is common ground that what has to be 
ascertained is the true character of the payment 
of #32,000 in the light of the facts leading up 
to such payment. In the words of Viscount Simon 
in Commissioners of Inland Revenue v. Wesleyan and 
General Assurance SocietyCS) , the question always 
is what is the real character of the payment, not 
what the parties call it. I need hardly add that 
although the employers chose to call their scheme 
under which the appellant was paid the sum of 4-0 
$32,000 a scheme of compensation, it was in reality 
a scheme for the payment of a gratuity to its staff 
on the basis of age and years of service. What the 
appellant had was an ex gratia payment of $32,000 for

(8) 30 {E.G. 11,25
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the services rendered. It was in no way related 
to the period for which he could have gone on 
working had he been kept in employment until the 
retiring age of 55. It is therefore liable to 
tax as gratuity in respect of having or exercising 
the employment, under section 13(1)(a) of the 
Income Tax Act, 1967. That being so, the appeal 
fails and must be dismissed with costs.

Sgd: SoS. Gill
JUDGE 

FEDERAL COURT

KUALA LUMPUR 
19th August 1972.

In the High 
Court of Malaysia 
at Kuala Lumpur

Ho. 2
Judgment of 
Gill I.J.
19th August 1972 
(continued)

Enche S. Woodhull for Appellant. 
Solicitors: M/s Shearn Delamore & Co.

Enche Mohd. Nizar bin Idris for Respondent 
Senior Federal Counsel.

20

30

No. 3 

ORDER OH JUDGMENT

Before The Honourable
Mr. Justice Tan Sri S.S. Gill,
Federal Judge.

In Open Court 
This 19th day of August 1972

ORDER

In the High 
Court of Malaysia 
at Kuala Lumpur

No. 3
Order on 
Judgment
19th August 1972

WHEREAS pursuant to paragraph 34- of Schedule 
5 of the Income Tax Act, 1967, a case had been stated 
at the request of the Appellant by the Special 
Commissioners of Income Tax for the opinion of this Court.

AND WHEREAS the said case came on for hearing 
on the 14fa day of March 1972.

AND UPON READING the same and UPON HEARING Mr. 
S. Woodhull of Counsel for the Appellant and
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In the High 
Court of Malaysia 
at Kuala Lumpur

No. 3
Order on 
Judgment
19th August 1972 
(continued)

Inche Mohd. Nizar b. Idris, Federal Counsel for 
the Respondent IT WAS ORDERED that this case do 
stand adjourned for Judgment AND the same coming 
on for judgment this 19th day of August 1972;

THIS COURT IS OF OPINION that the determination 
of the said Special Commissioners on Income Tax is 
correct AND IT IS ORDERED that the Appeal be and is 
hereby dismissed and the Deciding Order of the 
Special Commissioners of Income Tax dated the 25th 
day of January, 1971 "be and is hereby confirmed;

AND IT IS ALSO ORDERED that the costs of the 
Respondent "be taxed by the proper officer of the 
Court and be paid by the Appellant to the Respondent.

GIVEN under my hand and the SEAL of the Court 
this 19th day of August 1972.

By the Court,

10

SENIOR ASSISTANT REGISTRAR 
HIGH COURT, KUALA LUMPUR

In the Federal 
Court of Malaysia 
at Kuala Lumpur 
(Appellate 
Jurisdiction)

No. 4-
Notice of Appeal 
30th August 1972

No. 4 

NOTICE OF APPEAL

IN THE FEDERAL COURT OF MALAYSIA AT KUALA LUMPUR 
(APPELLATE JURISDICTION)

FEDERAL COURT CIVIL APPEAL NO; 93 OF 1972 
(High Court of States of Malaya, Kuala Lumpur 
Originating Motion No. 2 of 1972)

20

Appellant

BETWEEN:

Gerard Parkes Heywood 

AND

THE DIRECTOR-GENERAL of
Inland Revenue Respondent

(In the Matter of Originating Motion No.2 of 1972)

30
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In the Federal 
Court of Malaysia 

Gerard Parkes Heywood Appellant at Kuala Lumpur
(Appellate 

AND Jurisdiction)

The Director-General of No. 4
Inland Revenue Respondent Notice of Appeal

NOTICE OF APPEAL 50th August 1972

TAKE NOTICE that Gerard Parkes Heywood (continued) 
the Appellant being dissatisfied with the decision 
of the Honourable Justice Tan Sri S.S. Gill, F.J. 

10 given at Kuala Lumpur on the 19th August, 1972
appeals to the Federal Court of Appeal against the 
whole of the said decision.

Dated this 30th day of August 1972.

Sgd: Shearn Delamore & Co. 
SOLICITORS FOR THE APPELLANT

To: The Registrar, 
Federal Court, 
KUALA LUMPUR

And To: 
20 The Registrar,

High Court of States of Malaya, 
KUALA LUMPUR.

And To:
The Director-General of

Inland Revenue, 
MALAYSIA.

The Address for service for the Appellant is 
M/s Shearn Delamore & Co. and Drew & Napier, 
No. 2 Benteng, Kuala Lumpur.
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Agreement dated 
24th April 1951.

"J"

_______ DATED 24th APRIL 1951.

THIS AGREEMENT is made the twenty fourth day of April 
1951 BETWEEN ORIENTAL ESTATES AGENCY LIMITED whose 
Registered Office is situate at 85 Gracechurch Street 
in the City of London (hereinafter called "the Agency") 
of the one part and Gerard Parkes Heywood of 4 Cawley 
Road, Chichester, Sussex, (hereinafter called "the 
Employee") of the other parto

V/HEREAS
(1) The Agency act as Agents or Secretaries or 10 

otherwise on "behalf of certain Companies owning rubber 
and other estates in Malaya and the Employee is 
desirous of undertaking or continuing his service on such 
of the Estates of the said Companies or of any other 
Company for which the Agency shall for the time 
"being be the Agents or Secretaries as hereinafter 
mention ed.

(2) The Companies hereinbefore referred to are 
hereinafter collectively called "the Companies"  

NOW IT IS HEREBY AGREED as follows :- 20

lo THE Agency engages the Employee for and 
the Employee shall undertake service on such of the 
Estates of the Companies in Malaya as the Agency or 
its Representative in Malaya for the time being shall 
from time to time direct for a tour of duty of four 
years (determinable as hereinafter provided) from the 
date of his landing at such port in the East as is 
referred to in the next following clause, the Agency 
providing him with a passage to such port.

2. THE Employee shall proceed to such port in 30 
the East as may be directed by the Agency or failing 
such direction to Penang leaving England on or about 
the June 1951 to take up on such of the Estates 
of the Companies as aforesaid the duty of Estate 
Assistant Manager or shall act in such capacity in 
connection with the cultivation and manufacture of 
rubber or any other product as the Agency or its said 
Representative may from time to time direct. If the 
Agency shall require the Employee to proceed to the 
East by air he shall be insured by the Agency against 40 
death or accident whilst travelling by air in a sum to 
be agreed upon between the Agency and the Employee.
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3o THE Employee shall do and perform such Exhibits 
work and duties as may from time to time "be ,,j,, 
assigned to him by the Agency or such
Representative as aforesaid* Agreement dated

24th April 1951
4. THE Employee shall devote the whole of his 

time skill and attention to the services of the 
Companies or one or more of them and shall 
carry out all instructions given to him "by the 
Agency or such Representative as aforesaid and 

10 shall not without the written consent of the 
Agency or such Representative directly or 
indirectly acquire or hold any interest in land 
or be concerned in any business other than that 
of the Companies or any of them and in the event 
of his so doing he shall be liable to instant 
dismissal 

5. THE Employee shall not divulge nor 
communicate to any person or persons whatsoever 
any information which he may receive or obtain 

20 in relation to the affairs of the Agency or the 
Companies or any of them.

6. THE Agency shall procure to be paid to 
the Employee a salary at the following rates #375 
per mensem for the 1st year, #400 - #4?5 - #525 
per mensem for the 2nd, 3rd and 4th years 
respectively payable monthly in Straits Dollars 
on the lasbday of each calendar month. If the 
Employee shall not have already acquired a 
working knowledge of the language or languages 

30 of the natives upon any Estate upon which the 
Employee may be employed hereunder any increase 
in the salary of the Employee after the second 
year of service hereunder shall be subject to and 
dependent upon his having acquired such working 
knowledge prior to the expiration of such two 
years«,

7«. THE Companies shall provide the Employee 
with free quarters and also with such allowances 
as may from time to time be authorised by the 

40 Agency but not with any board.

8. THE Agency or the Companies or any of 
them may terminate the engagement of the Employee 
hereunder at any time during the said tour by 
giving to the Employee three calendar months' 
previous notice in writing in that behalf or by
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Agreement dated 
24-th April 1951
(continued)

paying him three calendar months' salary in lieu 
of notice "but in either case the Agency or the 
Company so terminating the engagement shall (if 
this Agreement shall have been terminated without 
neglect default or incapacity on the part of the 
Employee) provide him with a passage to Europe on 
condition that he returns within one month after 
such termination or so soon thereafter as a passage 
isavailable unless his return shall be prevented by 
illness or accident not caused by his own wilful 
act or default.

10

9« IF the Employee shall at any time during 
the continuance of his engagement hereunder neglect 
or refuse or by reason of illness or accident 
arising from or occasioned by his own neglect 
or misconduct become or be unable properly 
to perform his duties or be guilty of disobedience 
insubordination immorality or intemperance or if 
in the opinion of the Agency or its said Representative 
(whose decision shall be final and binding) the 
Employee shall have proved himself incapable of 
performing any of his duties hereunder or if the 
Employee shall commit a breach of any of the 
provisions hereof or shall work against or neglect 
the interests of the Agency or the Companies or any 
of them it shall be competent for the Agency or the 
Companies or its or their Representative to declare 
the engagement of the Employee at an end and in 
such case the salary and allowances (if any) 
shall thenceforth cease and the Employee shall 
forfeit all right to participate in that portion of 
the money standing to the credit of his account in 
the Provident Fund which shall have been contributed 
by the Companies or any of them and also in all 
income which shall have accrued on such portion and 
neither the Agency nor the Companies shall be under 
any obligation to provide the Employee with a 
return passage to Europe.

10. IF the Employee shall at any time be 
incapacitated by illness or accident arising from 
his employment (not occasioned by his own neglect 
or misconduct) from properly performing his duties 
and shall (if required) furnish the Agency or the 
Companies' Medical Adviser with evidence satisfactory 
to him of such illness or accident and the cause 
thereof then he shall be entitled to receive his 
full salary for the first month and one half of his 
full salary for the second month during which such

20
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incapacity shall continue. And if lie shall 
continue so incapacitated for a longer period 
than two consecutive months or if he shall be so 
incapacitated at different times for more than 
sixty days in any one period of fifty-two 
consecutive weeks then and in either of such 
cases the Agency or Companies or any of them 
shall be entitled forthwith to determine the 
engagement of the Employee by notice in writing 
to the Employee in that behalf and the Employee 
shall not be entitled to claim any compensation 
from the Agency or the Companies or any of them 
in respect of such determination provided that 
should the Companies' Medical Adviser deem it 
necessary for him to return to Europe then the 
Agency or the Companies shall provide the 
Employee with a passage to Europe should he return 
at such time and in such manner as such 
Representative may direct and shall pay to him 
a sum equal to three months' salary in addition 
to any salary which may be owing to him at the 
date of such determination.

11. WTK Employee shall not be entitled to 
determine this Agreement durijig the said tour of 
duty and in the event of his purporting to do so 
or of his leaving the service of the Companies 
or any of them during such tour without 
notice from or without the consent of the Agency 
or the Companies or any of them or of his being 
dismissed under the terms of Clause 4- hereof or 
of his engagement being declared at an end under 
the terms of Clause 9 hereof he shall be liable 
forthwith to repay to the Agency the cost of the passage 
provided pursuant to Clause 1 hereof or of the 
passage by air provided pursuant to Clause 2 hereof 
and the expenses of insurance referred to therein, 
and also the equipment allowance of £100 paid to 
the employee on engagement.

12 o WHEN the Employee shall have served the 
full term of the said tour of duty the Employee 
shall be entitled to leave of absence in Europe 
on full pay for a period calculated at the rate of 
two months for each complete year of the tour of 
duty and the Company shall provide him with a 
passage to Europe, In addition he shall be 
entitled during such tour to a total of fourteen 
days' local leave in each year on full pay to be 
taken at such time or times as shall be directed

Exhibits 
njn

Agreement dated 
24-th April 1951
(continued)
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24-th April 1951
(continued)

by the said Representative.

1J. HF at the expiration of any leave of 
absence the Employee shall return to the service of 
the Companies he shall "be deemed to have re-engaged 
himself to the Agency for a further term of four 
years and upon and subject to the same terms and 
conditions as herein provided and this Agreement 
shall continue in force and take effect accordingly 
subject only to such variation as to the salary 
payable during the further term as shall be agreed. 10

THE Employee hereby authorises the 
deduction by the Companies or any of them from his 
remuneration as herein provided of sums equal to 
10 per cent of his salary for the time being 
exclusive of all allowances and the Companies shall 
place the sums so deducted to the credit of a 
Provident Fund and procure to be paid thereout to 
the Employee the sum or sums provided by the Rules 
of the Fund for the time being and the Employee agrees 
to abide by and be bound in all respects by the said 
Rules.

IN WITNESS whereof Mr. A. P. Hamilton on behalf 
of the Agency and the said Mr. G.P. Heywood have 
hereunto set their hands the day and year first above 
written.

20

SIGNED by the above named )Ior and on behalf of 
in the presence of:- )ORIENTAL ESTATES AGENCY

LIMITED 
Sgd. Sgd.A.P.Hamilton

Director 30

SIGNED by the above named ) Sgd, G.P. Heywood 
in the presence of:- )

Sgd.
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_______DATED 27th MARCH 1962.
Agreement dated

AN AGREEMENT made the 2?th day of March 1962 2?th March 1962. 
Between SIME DARBY HOLDINGS LIMITED as Agents 
acting for and on behalf of a principal to be 
designated as hereinafter mentioned (hereinafter 
called "the Agenfes") of the one part and GERARD 
PARKES HEYWOOD of Bukit Paloh Estate, Pa}oh, 
Johore, (hereinafter called "the Planter") of 

10 the other part.

WHEREAS the Agents are managers of and agents for 
a number of estates in the Federation of Malaya 
and the State of Singapore (hereinafter called 
"Malaya") belonging to various companies and 
persons and as such have authority to engage 
employees for such estates AND WHEREAS the Planter 
has expressed his willingness to serve on any of 
the estates which are managed by the Agents and 
to acknowledge as his employer the owner of the 

20 estate (hereinafter called "the Principal") to 
which he may be posted from time to time by the 
Agents.

NOW IT IS HEREBY AGREED as follows :-

1. The Agents acting for and on behalf of the 
Principal hereby engage and agree to employ the 
Planter and the Planter agrees to serve the 
Principal upon the terms and conditions hereinafter 
appearingo

2. The period of service shall be deemed to have 
30 begun and shall continue for a period of three

years or such other period as shall be agreed with
the Agents from the date of last returning to
Malaya for service under the terms of the previously
existing Agreement with Oriental Estates Agency
Limited, London, and thereafter (unless the same
shall have been previously determined as
hereinafter provided by either party) shall be
deemed to be an engagement from year to year
determinable at any time by three months' notice 

40 on either side and subject to the terms and
conditions herein contained.

3- The Principal shall provide the Planter with 
free quarters and will use ite best endeavours to
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provide in addition heavy or permanent furniture 
therefor of such nature and to such extent as is 
usually provided for Planters in the service of 
the Principal but the principal shall not "be 
liable to provide bed and table linen, cutlery, 
crockery, china and glass and articles of a 
similar nature.

4-. The Planter shall at all times diligently serve 
and perform the duties assigned to him by the 
Principal or the Agents on its behalf and shall give 10 
the whole of his time and attention to the said 
service and duties and shall not during the 
subsistence of this Agreement except with the 
previous knowledge and consent in writing of the 
Principal embark or engage or be interested in any 
other business or employment whatsoever either on 
his own account or as the agent of any other person 
or persons whomsoever.

5. The Principal shall pay to the Planter as from 
1st July 1961 a salary of #950/- (Malayan Dollars 20 
Nine hundred and fifty only) per month together 
with such allowances, if any, as may be due to the 
Planter in accordance with the standard terms in 
force from time to time for Planters in the service 
of the Principal and the Planter shall also be 
eligible, from time to time, for such increments 
in salary, if any, as are appropriate to his case 
as provided for in the aforesaid standard terms.

6. The Principal may in addition to the 
remuneration referred to in Clause 5 hereof pay 30 
annually or otherwise to the Planter a further sum in 
the form of a bonus, commission, or otherwise, but 
the payment of such sum shall be entirely at the 
discretion of the Principal.

7. The Planter shall be and remain a member of 
the "Oriental Estates Agency Group Provident Fund" 
and shall be bound by the rules for the time being 
thereof and shall authorise the Agents or Manager 
of the Estate on which he may be at any time employed 
to deduct each month a sum equivalent to fifteen 
percent of his monthly salary and Overseas Allowance 
(excluding Children's Allowance, if any,) and such 
sum shall be paid to the said fund to the credit of 
the Planter and the Principal shall contribute like 
sum to the said fund to the credit of the Planter.
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8. On completion of three years' service from 
the date of the commencement of his duties under 
this Agreement or the previously existing 
Agreement with Oriental Estates Agency Limited, 
London, and on the completion of each subsequent 
three years should the Planter continue in the 
service of the Principal the Planter shall be 
entitled to six months' leave of absence on full 
pay(that is to say the remuneration drawn by him

10 on and starting from the date of leaving the
Estate on which he is serving) and if the Planter 
sails for Great Britain or other country approved 
by the Agents, the Principal shall also provide 
the Planter with the passages due to the Planter 
in accordance with the standard terms in force 
from time to time for Planters in the service 
of the Principal., Failure to leave Malaya on 
leave of absence and spend the same in Great 
Britain or other country approved by the Agents

20 shall result in the Planter losing all
entitlement to leave of absence, leave'.-pay and 
passage as aforesaid. On commencement of the 
said leave of absence (which may extend beyond 
the actual completion of three years' service or 
any subsequent term of three years) shall be at 
such time as the Agents deem suitable and 
convenient to the Principal provided that such 
commencement shall not be unreasonably delayed 
and during any interval between the expiration

30 of the said term of three years and any' subsequent 
term of three years and the date of commencement 
of such leave of absence, the terms and conditions 
of this Agreement shall remain in full force 
and effect and the Principal shall pay to the 
Planter the same remuneration as he was entitled 
to receive pursuant to Clause 5 of this Agreement 
during the third year of such service hereunder 
or such other remuneration as may be agreed between 
the Principal and the Planter. In the event of

4-0 the Planter not completing for any reason
whatsoever the full period of three years' service 
under this Agreement (except at the request of 
or with the consent of the Principal) the Planter 
shall not be entitled (save as provided by Clauses 
10 and 13 of this Agreement) to any leave of 
absence or to any leave pay or passage whatever. 
Each period of three years' service under this 
clause shall be deemed to begin on the day when the 
Planter recommences his duties on the Estate

50 of the Principal on which he is required to serve.
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Provided always that as soon as the Planter has 
completed 15 years' service (including periods of 
leave of absence) under this Agreement or any 
previous Agreement with Oriental Estates Agency 
Limited, London, the Planter shall be entitled 
(subject as aforesaid) to the leave of absence 
and the passages due to the Planter in accordance 
with the standard terms in force from time to time 
for Planters in the service of the Principal.

9. During the currency of this Agreement the 
Principal shall provide such medical, surgical and 
hospital services as may be necessary on account of 
illness or accident which is not the result of the 
Planter's own neglect or misconduct and the Planter 
agrees to abide by and conform to the rules of the 
Principal from time to time in force relating to 
sick leave and medical and other expenses in 
connection therewith.

10. If the Planter shall at any time owing to 
illness caused neither by his own misconduct nor 
by his own negligence become unable to perform the 
duties devolving upon him under this Agreement he 
shall nevertheless be entitled to his full 
remuneration during the continuance of such 
inability if it continues for two months or less but, 
if it continues for more than two months, then to half 
remuneration for a further period not exceeding two 
months and. thereafter, if such inability still 
continues, the Principal shall be at liberty to 
terminate this Agreement without any notice or 
compensation whatever to the Planter; but in this 
last event or in the event of the health of the 
Planter breaking down earlier so completely that he 
shall not be likely to recover within four months 
the Principal shall, provided that the Planter agrees 
to proceed to Great Britain or other country approved 
by the Agents and leaves Malaya within fifteen days 
from the date of the termination of this Agreement or 
within fifteen days of becoming fit in the opinion of 
the Principal's Visiting Medical Officer to travel 
(a) provide the Planter with the passage or passages 
due to the Planter in accordance with the standard 
terms in force from time to time for Planters in the 
service of the Principal to Great Britain or other 
country approved by the Agents and (b) pay to the 
Planter in respect of the period which he has served 
under this Agreement a proportionate part of the leave 
pay to which he would have been entitled if he had

10

20

30
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20

30

completed three years' service (or, as the case 
may be, a shorter period of service) under this 
Agreement.,

11. If the Planter shall at any time from 
illness caused "by his own misconduct or 
negligence become unable to perform the duties 
devolving upon him under this Agreement the 
Principal shall be at liberty to suspend payment 
of all or any part of the remuneration of the 
Planter during such illness or inability, and 
if such illness or inability shall continue for 
two months or more the Principal shall be at 
liberty to terminate this Agreement without 
notice- In the event of the termination of this 
Agreement under this clause the Planter shall not 
be entitled to any leave of absence or to any 
leave pay or passage whatever or to the Principal's 
contributions standing to his credit in the 
Oriental Estates Agency Group Provident Fund.

12. If at any time during the subsistence of this 
Agreement the Planter shall commit a breach of 
this Agreement or be guilty of drunkenness wilful 
disobedience dishonesty criminal offence or 
other misconduct prejudicial to the interests of 
the Principal or prove incapable of performing 
efficiently the duties assigned to him the 
Principal shall be at liberty to terminate this 
Agreement without notice and in that event the 
Planter shall not be entitled to any leave of 
absence, or to any leave pay or any passage 
whatever or to the Principal ' s contribution 
standing to his credit in the Oriental Estates 
Agency Group Provident Fund.
13- Either of them the Principal or the Planter 
may terminate this Agreement at any time by giving 
to the other three months' notice in writing of such 
desire to do so and upon the expiration of such 
notice this Agreement shall terminate. Provided 
always that either of them the Principal or the 
Planter may terminate this Agreement at any time 
on paying to the other in lieu of such notice as 
aforesaid a sum of money equivalent to the 
remuneration of the Planter for three months at 
the rate payable to the Planter under Clause 5 
hereof at the time of such termination. But if 
this Agreement shall be terminated by the 
Principal pursuant to the power in that behalf 
contained in this clause then the Principal shall,

libits
"E"

Agreement dated 
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provided that the Planter agrees to proceed to Great 
Britain or other country approved "by the Agents and 
leaves Malaya within fifteen days from the date of 
such termination (a) provide the Planter with the 
passage or passages due to the Planter in accordance 
with the standard terms in force from time to time 
for Planters in the service of the Principal to Great 
Britain or other country approved by the Agents and 
(b) pay to the Planter in respect of the period 
which he has served under this Agreement a 10 
proportionate part of the leave pay to which he would 
have been entitled if he had completed three years' 
service (or, as the case may be, a shorter period 
of service) under this Agreement or any subsequent 
term of three (or less) years. But if this 
Agreement shall be terminated by the Planter before 
the completion of three years' service or, as the 
case may be, a shorter period of service hereunder 
or the completion of any subsequent term of three 
(or less) years the Planter shall not be entitled 20 
to any leave of absence or to any leave pay or any 
passage whatever, except that the Principal may 
contribute such proportion of the cost of a homeward 
passage where the Planter has completed at least half 
of the period of service of three years (or less) 
as is appropriate having regard to the length of 
service completed in the second half of the period of 
service.

14-. The Planter shall not either during the 
continuance of this Agreement or after its termination JO 
disclose divulge or impart to any person, other than 
such as may be authorised by the Prinicpal to receive 
the same, any information with reference to the 
Principal's property or the business or affairs of 
the Principal or any information which he may have 
relative to the intentions of the Principal with 
regard to the same. On the termination of this 
Agreement under any of the provisions hereof the 
Planter shall faithfully deliver up to the Principal 
all documents, papers, books and writings entrusted 40 
to his care or prepared by him or under his control 
relating to the business of the Principal.

15« If at any time during the continuance of this 
Agreement the Planter shall make or discover any 
invention, development or improvement whatsoever 
which shall relate to or concern the methods of 
producing, processing or manufacturing rubber latex, 
rubber or oil palms or machinery or apparatus used



35.

or for use in connection therewith the same shall, 
as "between the Principal and the Planter, "become 
the sole property of the Principal and the Planter 
shall with all convenient speed in writing 
communicate the same to the Principal or the 
Agents with full details and particulars thereof 
and information relating thereto and with all 
necessary plans and models and the Principal shall 
be at liberty but under no obligation to apply or

10 have, the Planter or any other party apply for
letters patent or other similar protection in any 
part of the world and the Planter shall at the 
request and cost of the Principal (join with and 
assist the Principal in protecting obtaining and 
renewing patent or other similar protection for 
any such invention, development or improvement for 
the Principal's sole benefit as between the 
Principal and the Planter and the Planter shall 
at all times hereafter do and execute at the like

20 request and cost all acts, documents and things 
which the Principal may reasonably require for 
vesting in it or as it may direct the sole 
beneficial right in all such inventions, 
developments and improvements and shall in the 
meantime hold the same and all interests therein 
in trust for the Principal and so that any letters 
patent or similar protection granted in respect of 
any such invention, development or improvement 
shall be taken out in, renewed in or transferred

30 into the sole name of the Principal or as it may
direct or jointly in the names of the Principal and 
any other person, persons, company or body as the 
Principal shall at its absolute discretion think 
fit.

16. The Planter shall from time to time and as 
often as he may be requested in that behalf by 
the Principal or the Agents transfer his services 
to any Estate managed by the Agents 
notwithstanding that such Estate may belong to 

40 a different owner. Provided that on each such 
transfer the Planter shall carry with him all 
rights as to remuneration and all rights in 
other respects as if this Agreement had been 
originally entered into between the Planter and 
such other owner.

1?. WHEREVER in this Agreement any power 
discretion or authority is conferred on the 
Principal or its agent or agents the same may

Exhibits
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"be exercised by the Agents party to this Agreement 
or anyone acting on their behalf.

18. IT is hereby agreed that the term "the 
Principal" wherever herein used shall wherever the 
context requires or admits mean the owner of the 
estate on which the Planter is for the time being 
serving, and that the term "month" means calendar 
month.

19. THIS Agreement shall be construed and have effect 
according to the laws for the time being in force 
in the Federation of Malaya or the State of Singapore 
where the Planter is for the time being serving 
under this Agreement.

10

WITNESS .whereof the parties hereto have hereunto 
set their hands the day and year first above written.

SIGNED BY K3E JOHN QUIRK

for and on behalf of the 
Agents in the presence of:

(Sgd.)

For SIME DARBY HOLDINGS 
LIMITED

(Sgd) T. J. QUIRK

20

SIGNED by the said

in the presence of: 

(Sgd.)

(Sgd) G.P. Heywood
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NOTICE OF ASDITIOHAL^ASSESSriECTI -
1968

r. ^n.:.:;i i.'.iH' TAI^^.'KA.X -JAM''} MI r.N
NU'I iv. i-. ''.'1 : AI;M I iwNA!. A'>.';;.:->S.s.; ..N I

i.U!.;.J. in !), l..,.-,.l. .V :...S-i> l.V A.I n.i'k... IV..i: M i,iiin | n I't.-lttt: : J Ht-.t, -t .\.:t..,t, /}J t .J ll,' InCi.u.f tax A-I, 1V{,7

Exhibits
"H"

Notice of
-• ; ;; -  *-. Additional 
;. /(.-..' Assessment - 
:-l! ^ ;*%**« year 1969 "r1" Av~''5Mr < dated 12bh 

ijl!A "ri S! /-y.-"^ I October 1968
<^v JL ji \

12 hb.Clctober, 1063
Nlcnui.il A.I ( I...IHI IViid.iiMI.il>. It'67. <ljn/..l..u Ail Oi.ii,..! IV(.-.I..|.:.!,.,, Tt.mi 1.1,an. I'JC.r. ptinK-rilulin udj.l.ih eicr.can iiu Ui'ltri »i.ei.*:cil>u l»k*irjn luiiil'iiji.in J Jnn d.-bual butt' tahun Mk:>iiuii > ;\nt It-ochul .li-.->(«.a berkri.<tun
f^fiiiitnt fit tfif Infi>inr TVi.l Aft, 1V67, aitiHor to lit* Suptili-ntrplnry Incuiitf JtiM Act, lytti, rtotkf it ittrtby xlten o/tnfaJi/ith'niilaitsjttriftit nntiic far thf year t*S<is*'t-'.*"irnf sltitctl ilbavt In ttspft-t uf yea
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flniij aK-nyii TiiTi'it).i!i;ut biijjt , * *

i - ig^^^^'olt " di -Unata"
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2?S!/^",li^S'"
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* 17G7

I

50''

Chuk;it Tufnh.th.in yang 
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17G7.T.O /'

. .. , . .utUitiitt'tit oiti'iitncnt _IIIK //wi- trt'i'fal atdin.\l it on litf itrtltrtltcil ft>un in/.-'i/n ///.- *//i.e ///•/;/ si>f<'<[i>'tl ('»•('•/(••(/'. /"i/ il.s Jull u.ft ltn,,tntf tttx j>,nubtc mn.\t ticicriltctr*! be /miit. I IV nwthoii ef ptayncitt on.-J lltt penalty tar failure l<i ray the fax Hit/tin ttiltiy tbiys ujlcr llte jcrvicv v/ Iliii Hutirr Off c \[>tnint<i otcrlcuf.
I.IM I.KONf; MN«. " .. , 

l oflnl.mil /.Viv«ii«, .\/
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EXHIBIT "L" Exhibits
___

LETTER TO APPELLANT DATED 1st DECEMBER 1933
Letter to

ORIENTAL ESTATES AGENCY GROUP Appellant 
Bukit Tengah, Province Wellesley dated

1st December 195: 
P.O. Box No. 2, 
Bukit Mertajam.

1st December 1953 »

Dear Sir,
Home Leave

10 As you are aware, the normal first tour of 
service in Malaya is four years. Due to the 
Emergency, however, the Directors have decided that 
those Assistants who have served on "dangerous 
estates" can, if they wish, proceed on leave 
earlier than under normal circumstances. For 
this purpose the following estates have been 
classified as "dangerous":

Sungei Tawar Badenoch
Bukit Sidim Merchiston

20 Glenshiel Bukit Paloh

The scheme is that, should an Assistant 
complete his first three years of service on a 
"dangerous estate", he would be entitled to leave 
at the end of that period. As, however, most 
Assistants have at some time or another served 
on both "dangerous" and "safe" estates, it is 
necessary for us to calculate, according to the 
periods spent on each type of estate, when they 
are entitled to leave.

30 Assuming that you continue to serve on a
 dangerouc/safe estate, you will be entitled to
proceed on home leave in November 1954. You will
at that time have served 3 years 4J months in
Malaya and, at the rate of two months leave for
each year's service, will be entitled to 6^ months
leave. As it is necessary for us to book sea
passages a considerable time ahead, we shall be
glad if you will advise us whether you wish to
take advantage of this concession and proceed on 

40 leave at the date referred to in this letter, or
if you would prefer to go at a later date. You



Exhibits 
"L"

Letter to
Appellant
dated
1st December
(continued)

will appreciate that the date which we have given 
as your due date for leave is liable to be advanced/ 
a?e%a3?eke§-if you are transferred to a dangerous/ea£e 
estate.

When an Assistant completes his normal first 
1953 tour of four years he is entitled to eight months

leave paid according to the rate applicable for the 
fourth year of service in Malaya. He is therefore 
paid for one year and eight months at that rate. 
Should you proceed on leave on the date mentioned 
previously, your second agreement salary will not 
commence, after your return to Malaya, until such 
time as you have completed one year and eight months 
on the fourth year's rate of salary.

Tours faithfully, 

(Sgd)

10

FH/AHE

G.P. Heywood Esq. 
N. Scotia.

Accountant,

20

Record of 
Service of 
Appellant

"I"

BEOQRD OF SERVICE OF AEPELLANT 

Record of Service of Mr. G.P. Heywood;

1. 25/6/1951 - first employed
2. 25/6/1955 - proceeded on 8 months leave
3. 26/2/1956 - returned from leave
4. 21/2/1959 - proceeded on 6 months leave
5. 21/8 A9 59 - returned from leave
6. 28/9/1962 - proceeded on 6 months leave
?. 27/3/1963 - returned from leave
8 0 27/4/1966 - proceeded on 6 months leave
9. 26/10/1966- returned from leave

10. 15/10/1966- services terminated.

30
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EXHIBIT "Q" Exhibits

PLANTERS' TERMS OF SERVICE DATED 1st JULY 1961 "Q"
Planters' Terms 
of Service dated 

SIME ORIENTAL ESTATES DIVISION 1st July 1961

PLANTERS' TEEMS 

EFFECTIVE FROM 1st JULY, 1961

SECTION 11

APPLICABLE TO OVERSEAS 

STAFF ONLY

ALLOWANCES

LO 1. The commencing salary of an Assistant on the 
Overseas Staff who has an acceptable U.K. 
agricultural qualification may "be increased by 
$50 per month over the scale rates. This 
additional $50 per month will continue for 
the Assistant's first tour but will not be 
payable thereafter except in special cases 
approved by the Agency.

2. A kit allowance of -£100 will be payable to 
Assistants on recruitment. £50 will be paid 

20 in London and £50 in the East.

3« All Managers and Assistants on the Overseas 
Staff will receive an Overseas Allowance of $100 
per month.

4. In the case of Managers and Assistants on 
their second and subsequent tours, who are 
married, the Overseas Allowance will be 
increased by #150 per month to ^250 per month.
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Exhibits
IIQ«

Planters' Terms 
of Service dated 
1st July 1961
(continued)

5. In addition to the above, the Overseas 
Allowance will "be further increased for married 
Managers and Assistants with children "by $50 
per month for each child under 17 years of age up 
to a maximum of three children.

6» Overseas Allowance, including the additional 
amounts payable in respect of wife and children, 
will be paid during long Heave.

7« Provident fund or retirement and life assurance 
scheme contributions at the rate of 15$ for each 
side will be paid on the Overseas Allowance excluding 
the additional allowance in respect to children, 
e.g. provident fund or retirement and life assurance 
scheme contributions of bachelors will be calculated 
for the Planter and the Employer at the rateof 15$ 
on salary plus Overseas Allowance of $100 and in 
the case of married Planters on salary plus Overseas 
Allowance of #250.

10

PASSAGE ALLOWANCES

Planters, 20

1. The following sets out the passage entitlement 
of Planters on the Overseas Staff:-

Managers on a salary of 
$1,600 per month or 
more, or having 15
years service or more - P. & O.lst class 'A 1

or equivalent.

Managers on a salary of 
less than $1,600 per
month

Assistants-Second and 
subsequent Tours

Assistants - First 
Tour

- P. & Oolst Class 
or equivalent.

'''B

- P. & O.lst Class 'C 1 
or equivalent.

- P. & O.lst Class 'E 1 
or equivalent.



2. The passage entitlement is based on return Exhibits 
fare rates, (i.e. currently twice the single MQH 
fare rate less 10%) for direct passages
Malaya/UoK. and back by the class of travel Planters' Terms 
shown above, of Service dated

1st July 1961
3. In the case of planters leaving Malaya (continued) 
on retirement, single fare rates will apply for 
the homeward journey 

4. The Planter may select his own means of 
10 travel by sea or air (subject to the booking 

being made through the Agency) but should the 
cost exceed the entitlement, the excess will be 
payable by the Planter.

Wives

5» The entitlement for wives is the same as 
for their husbands except that where it is 
necessary for family reasons for the wife to 
remain in the U.K. or elsewhere out of Malaya 
beyond the period for which the reduced rates 

20 for return passages apply, passages at single 
fare rates may be granted.

Children

6. During each three year tour of service the 
Planter is entitled to a free return passage 
once for each child, subject to a maximum passage 
cost equivalent to 1-J adult return passages at 
the same grade as that to which the Planter 
himself is entitled.

7. The following scale should make this 
30 entitlement clear :-

No. of
Children Entitlement

1 The actual return fare paid not
exceeding the equivalent of 1 adult 
return fare.

2 The actual return fare paid for 
or more the children not exceeding the 

equivalent of 1-J adult return 
fares.
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Exhibits 
"Q"

Planters" Terms 
of Service dated 
1st July 1961
(continued)

80 A "Child" is one of less than 17 years of age 
at the time of the passage, but where a child of 
over 16 years is being educated whole-time 
outside Malaya, consideration will be given to 
the payment of passages in respect of such child 
subject to the maximum entitlement set out above.

9- Where the Planter works a tour of less than 
three years, the entitlement for children's 
passages will be proportionately reduced.

Mi s c e1lane ous 10

10. All passages must be booked through the Agency.

11. The entitlements specified above will be applied 
only to the payment of fares and cannot be drawn 
in cash nor applied for any purpose not specified 
in this instruction.

12. Where the fares of the Planter and/or his wife 
cost less than their entitlement, the difference may 
be applied towards any cost incurred on passages for 
children in excess of the children's entitlement.

13- Cost of rail transportation in the United 20 
Kingdom or country of domicile from the point of 
disembarkation to the home town of the Planter or 
his wife, and to the point of embarkation from the 
home town, and the cost of overnight hotel 
accommodation at the point of disembarkation and 
embarkation will be paid by the employer if the amount 
of such fares and/or accommodation added to the cost 
of air/sea fares already incurred will not exceed the 
amount of the entitlement.

14-. Actual expenses for the transport of the Planter 30 
and his family and luggage from the estate to the 
port of embarkation plus the cost of one night's stay 
in an hotel at the port of embarkation, when this is 
necessary, are recoverable from the estate. Similarly 
on return to Malaya, transportation expenses from the 
port of disembarkation to the estate are recoverable 
from the estate.

15« When a Planter is leaving Malaya on retirement
at the normal retirement age, any excess baggage
costs incurred will be refunded by the employer up 40
to a maximum of #500.
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TOI3KS Exhibits
I1Q"

1. The first tour will "be for a period of ^ 
four years followed "by six months leave. Planters' Terms

of Service dated
2. Second and subsequent tours will be for three 1st July 1961 
years followed by six months leave. (continued)

3. After 15 years service the Planter may elect 
either to continue on a three year tour basis 
followed by six months leave or to have a 2J year 
tour followed by five months leave or a two year 

10 tour followed by four months leave. Such
election is subject to Agency approval having 
regard to the Staff and leave position at the 
time.

4. If by virtue of Para. 3 above a tour shorter 
than three years is selected, any entitlement to 
children's passages will be reduced proportionately 
to that of the standard entitlement for a three 
year tour.

20 5» Any election made under Para. 3 above may be 
changed by the Planter at a later date subject 
to approval by the Agency.

BETIBEMEHT AGE

1. The normal retirement date shall be the 
55th birthday.

2. With the agreement of the Planter, the 
normal retirement date may be extended by up to 
6 months at the Agents' discretion.

3» In the case of Planters who were interned by, 
30 or P.O.Ws. of the Japanese, the normal retirement 

date may be extended by up to two years by 
mutual agreement of the Planter and the Agency, 
but subject to the right of the Agency to 
terminate the employment by the usual three 
months notice.

4-. Where a Planter is due on leave in the twelve 
months preceding his retirement date, the Agents 
may grant him extended leave until his 
retirement date instead of his returning for 

40 a tour of on ly a few months duration.
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Exhibits. 5« Leave pay will "be granted proportionately for 
IIQH that part of the tour worked up to the date of 
^ retirement  

 Planters' Terms 
of Service dated 
1st July 1961
(continued)

"V" "EXHIBIT "W" 
Letter to
Appellant dated LETTER TO APPELLAM! DATED 2nd JULY, 1964. 
2nd July 1964

G.P. Heywood,
Soon Lee»

200/RSE/EP 2nd July 1964

MMAGEMEMT - SOON LEE ESTATE

We are pleased to advise you that it has been 10 
decided to confirm your position as Manager of Soon 
Lee Estate with effect from the 1st of July 1964.,

The substantive maximum salary for Soon Lee 
Estate is #1,500 per month, payable after completion 
of 15 years Planting Service <> In your case you 
completed 13 years service on 25th June 1964 and 
your salary with effect from 1st July 1964 will 
therefore be #1,400 a month.

(Sgd) R.S. EDWARDS.
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EXHIBIT "Z" Exhibits
11711

TO AEPRTiTtAIED BATED 31st MARCH 196?.
Letter to

SIME DARBY MALAYSIA. LIMITED Appellant dated
31st March 196? 

Sime Darby Estates Division.

102/IJQ/CSP
31st March 196?.

G.P. Heywood, Esq., 
Soon Lee Estate, 
Bagan Serai, 

10 PEEAK. PERSONAL & COIOTDENTIAL

Dear Heywood,

MALAYANISATION

As a result of discussions between the 
Standing Committee of Officials and 
representatives of the overseas sector of the 
planting industry and of others in the industry 
employing expatriates, the Government of Malaysia 
has decided that Malayanisation will be achieved 
by the method of 'wasting out'.

20 This means that all expatriates will normally 
retire on reaching the age of 55 and that there 
will be no further recruitment of expatriates 
save only in exceptional circumstances e.g. where 
suitable Malaysians are not yet available to 
replace specialists such as scientists and other 
experts.

Government has accepted the assurances of the 
employers that Malayanisation will be carried 
out in good faith and that 'wasting out 1 will 

30 result in an acceptable rate of Malayanisation in 
the future. It has been agreed that 
Government will be kept informed of progress and 
that the position will be subject to specific 
review at the end of 1975 and at the end of 
each period of five years thereafter.

We do not expect that Government's 
Malayanisation policy for the planting industry 
will affect the normal prospects of employment in 
West Malaysia of expatriate employees now
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Exhibits 
"Z"

Letter to 
Appellant dated 
51st March 196?
(continued)

employed in the planting industry here until 
at least the end of 1975 and probably not until 
they reach the normal retirement age of 55 years,

Yours faithfully,

(Sgd) T.J. QUIBK

»BB"

Letter to 
Appellant dated 
31st July 1968

EXHIBIT "BE" 

TO APEELLANT DATED 31st JULY 1968.

SIME DARBY MALAYSIA BEHEAD 
SIME DARBY ESTATES DIVISION

200AJQ/CSP 31 st July 1968.

G.P. Heywood Esq., 
SOON LEE ESTATE.

10

Dear Sir,

YOURS]

We write to confirm the matters discussed 
in this Office this morning.

It is with regret that we find it necessary 
as part of the reorganisation of estates to give you 
three months' notice of the termination of your 
employment which notice commences on 1st August. 
You are due for three months' leave on the 26th 
October when you will have completed atwo year 
tour. If you wish you may proceed on that date 
or before if it is convenient, or you may serve 
your notice to the 31st October. In the event that 
you leave before 31st October you will of course be 
paid salary, overseas allowance and children's 
allowance up to and including 31st October. 
Transport allowance and manager's allowance will 
cease on the date you leave the estate.

In respect of your present tour you will be 
entitled to a proportionate bonus up to the date of 
your leaving the Estate but the quantum of bonus will

20

30
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20

30

51.

not be known -until about August 1969. The bonus 
for the calendar year 196? should be known by 
the end of August but it will be necessary for 
us to notify the tax authorities of the amount of 
this bonus before it can be released.

Should you elect to proceed to the United 
Kingdom you will be entitled to a passage 
allowance of up to £235 each for yourself and 
your wife, children's passages being at actual 
cost not exceeding ! £ times the adult 
entitlement o Consideration will be given to 
meeting the cost of the transport of your baggage 
to the United Kingdom up to a maximum of

Exhibits 
»BB"

Letter to 
Appellant dated 
31st July 1968
(continued)

As compensation for loss of employment you 
have been accorded a sum of #32,000 ex gratia .

COhe tax complications relating to this ex 
gratia payment were explained to you this morning. 
Because of these we will not be able to pay the 
full amount of compensation immediately but 
subject to tax clearance in respect of your 
remuneration for 1968, we hope that it will be 
possible to pay you up to 50% of the compensation 
before you depart.

In regard to OPRALAS we confirm that there is 
no objection to your writing direct to the Royal 
Exchange Assurance to ascertain the surrender 

value of your policies. We enclose a withdrawal 
form which you should complete and return to us 
in due course.

lours faithfully, 
for SIME DARBY MALAYSIA BED.

Sgd. T.J. QUIRK 
General Manager 

Sime Darby Estates Division.

Bad.
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Letter to 
Appellant dated 
14th April 1966

52.

ffgHIBIT "Y"

LETTER io APPELLAIJT DATED 14-th APRIL 1966
SIME DARBY MALAYSIA LIMITED 
Sime Darby Estates Division

14th April 1966.260/RSE/ftL

G.P. Heywood Esq.

Dear Sir,

YOURSELF

You will be proceeding on leave on or about 
1st May 1966 and we now write to offer you 10 
re-engagement for a further tour of two years 
followed by three months leave.

This offer is subject to the necessary re-entry 
permit into Malaya being obtained, or renewal of your 
Employment Pass being approved by the Immigrefcion 
Authority.

Your commencing basic salary will be $1,500 
per month and the other terms and conditions of your 
employment will be as laid down in your Service 
Agreement dated 2?th March 1962 and subsequent 20 
variations thereof.

Whilst it is presently the intention that you 
should return from leave to Soon Lee Estate, we shall 
not be able to confirm this until later in the year 
and you will be advised further during the course of 
your Ifeave.

If this offer is acceptable to you, please sign 
and return the attached two copies of this letter.

Yours faithfully, 
for SIME DARBY MALAYSIA LIMITED $0

Sgd. R.S. EDWARDS 
Sime Darby Estates Division.

I accept the above offer.

(G.P. Heywood)
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IIBIT »T" Exhibits
ttmn

LETTER TO APPETiTi/lNT DATED 22nd JANUARY 1963
Letter to

200/TJQ/YYF 22nd January, 1963o Appellant dated
22nd January

G.P. Heywmod, Esq., 1963
c/o Mrs. L.M. Heywood,
No,2 Woodbines Avenue,
LONDON
Dear Sir,

YOURSELF

10 We refer to our Jfetter of 20th August
confirming your re-appointment, and noxv write to 
advise you that on your return from leave you are 
to report to Soon Lee Estate to take over the 
acting management from Mr. K. Coutts who will "be 
proceeding on six months leave commencing about 
5th April. During your period of acting management, 
you will receive an acting allowance of #275 per 
month o

We trust you are having an enjoyable leave.

20 Yours faithfully,
for SIME DARBY (MALAYA) LIMITED

Sgd. T.J. QUIRK 
Sime Oriental Estates Division

EXHIBIT "U" 

LETTER TO APPELLANT DATED 12th MARCH 1963 "U"

200AJQ/SM 12th March, 1963 JppeSant dated

G.P. Heywood Esq., 
c/o Mrs. Lm.m Heywood, 
No.2, Woodbines Avenue, 
Kingston-on-Thames, London.

30 Dear Sir,
YOURSELF

We refer to our letter of 20th August 
confirming your re-appointment, and now write to 
advise you that on your return from leave you are



Exhibits 
"U"

Letter to 
Appellant dated 
12th March 1963
(continued)

to report to Soon Lee Estate to take over the 
acting management from Mr. K. Coutts who will be 
proceeding on six months leave commencing about 
5th April. During your period of acting management 
you will receive an acting allowance of $275 per 
month.

We apologise for the late notification of this 
posting but our earlier letter dated 22nd January 
has been returned from the United Kingdom, it was 
unsufficiently addressed,

lours faithfully, 
for SIME DARBY (MALAYA) LIMITED

Sgd. T.J. QUIRK 
Sime Oriental Estates Division

10

"V"

Letter to 
Appellant dated 
19th September 
1963

IIBII "V"

LETTER TO AEPKTiT.AHD DATED 19th SEPTEMBER 1963

19th September, 1963.200AJQ/ML

G.P. Heywood Esq., 
Soon Lee Estate.

Dear Sir,
YOURSELF

You will have received a letter from Mr. Coutts 
regarding his return from leave.

Mr. Coutts will not, in fact, be returning 
to Soon Lee Estate but will be taking over the 
mangement of Rubana Estate from Mr. Connolly who will 
be retiring early in November. Mr. Coutts has been 
advised of this but our letter obviously crossed his.

It is at present the intention that you should 
continue as Acting Manager on Soon Lee.

Yours faithfully, 
For SIME DARBY (MALAYA) LIMITED

20

30

Sgd. T.J. QUIRK 
Sime Oriental Estates Division.
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IIBIT "X" Exhibits

LETTER TO AEEELLAMT DATED 22nd MARCH 1965 "Z"
Letter to

200/RSE/ML Hie Manager, Appellant dated
SOON LEE 22nd March 1965

22nd March 1965- 

YOURSELF - LONG LEAVE

We refer to your verbal enquiry over the 
weekend regarding your departure date for leave 
and would advise that, to suit staff dispositions 

10 as planned at the moment, you should arrange to 
depart towards the end of April 1966 

As matters stand at the moment, a departure 
in early April would, unfortunately, not meet 
our staff arrangementSo

Sgd. U.S. EDWABDS.



Exhibit^ 
«AA fl

Scheme for
Compensation
(undated)

IIBIT "AA»

Age 

28

29
30
31
32

33
34
35
36
37
46

47
48

49
50
51
52
53
54
55

SCHEME

Allow % month 
Salary/0 for 
each year 

5 of service

10%
20%
30%
40%

50%

60%

70%
80%

90%
-45 100%

90%
80%
70%
60%

50%
40%

30%

20%

10%
Nil

FOR COMPENSATION (UNDATED)

Service 
reckoned 
from 
21 years

7
8

9
10

11
12
13
14

15
16-24

25

26

27
28
29
30
31
32

33
34

Compensation 
in months 
salary /O Allow

  7 ) Mini mum
1.6 ) say 3
2.7 ) months
4
5.5
7.2
9.1
11.2
13.5
16 - 24

22.5
20c8

18.9
16.8

14.5
12
9.3
6.4

3.3
Nil

10

20
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EXHIBIT "K" 

LETTER TO APPET.T,/IM! DATED 18th JUKE 1931

18th June, 1951

G.P. Heywood, Esq.,
Passenger per s.s. "Corfu",
c/o Messrs. Islay, Kerr & Co., Ltd.,
Penang

Dear Sir,

I am posting you to Badenoch Estate in Kedah.

Please arrange to disembark at Penang. You 
will "be met "by a member of the estate staff who will 
conduct you to the property, where you should report 
to the Manager, Mr. W.J. Smith.

I wish you every success in your planting career.

Yours faithfully,

(Sgd.)
General Manager

DA/AHE

(Badenoch Estate, 
20 Telephone Number - Kuala Ketil 210)

10

Exhibits 
"K"

Letter to 
Appellant dated 
18th June 1951

c.c. T'he Manager,
Badenoch Estate, 
Kuala Keti



58.

Exhibits 
ngn

Letter to 
Appellant dated 
20th August 1962

EXHIBIT "S" 

LETTER TO APPELLANT DAG 20th AUGUST 1962

SIME DARBY (MALAYA) LIMITED 
Sime Oriental Estates Division

20th August 1962

G-.P. Heywood Esq., 
Tali Ayor Estate, 
Parit Buntar, 
PERAK.

Dear Sir, 10

YOURSELF

You will "be proceeding on leave about 28th 
September and we write to offer you re-engagement.

We are prepared to re-engage you for a further 
tour of three years at a commencing basic salary of 
#950/-, the other terms and conditions of such tour 
would be as laid down in your Service Agreement 
dated 2?th March 1962.

We are not at the moment in a position to advise 
you to which estate you will be posted on your return, 20 
but if you accept this offer of re-engagement, we 
hope to be able to do so during the course of your 
forthcoming leave.

If this offer is acceptable to you, will you 
please sign and return one copy of this letter.

Yours faithfully, 
for SIME DARBY (MALAYA) LIMITED

Sgd. T.J. QUIRK 
Sime Oriental Estates Division

I agree to the above 3.0

..(Sgd).G.P.
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No. 5 In. the Federal
Court of 

JUDGMENT OF THE FEDERAL COURT Malaysia at
Kuala Lumpur 

Coram: Azmi, Lord President, Malaysia; (Appellate
Suffian, Federal Judge; Jurisdiction) 
H.S. Ong, Federal Judge.     

No. 5
JUDGMENT OF THE COURT

(Read by Suffian, F.J.)

An expatriate rubber planter, the appellant- our 
taxpayer whom we shall refer to hereinafter simply 25th May 1973- 
as the taxpayer, was given three months' notice 

10 of termination of his service with his company. 
The letter containing the notice also stated 
that by way of compensation for loss of 
employment the taxpayer had been accorded a sum 
of #32,000/- ex gratia.

He was assessed to income tax by the 
Comptroller-General of Inland Revenue (respondent) 
on the $32,000/-. This decision was upheld 
by the Special Commissioners, and again by 
Gill F.J. sitting in the High Court on a 

20 case stated. The taxpayer has appealed to 
this court.

The relevant statutory provisions are 
contained in sections 3 (a) > 4- (b) and 13 (1) 
(a) and (e) of the Income Tax Act, 196?. 
These are as follows«,

Section 3 (a) provides:

"... Income tax shall be charged ... 
in the case of a person ordinarily 
resident ... upon his income ..."

30 Section 4- (b) provides:

"... the income upon which tax is 
chargeable under this Act is income in 
respect of gains or profits from an 
employment."

Section 13 (1) provides:

"Gross income of an employee in respect 
of gains or profits from an employment 
includes :
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In the Federal (a) any ... gratuity ...in respect
Court of of having or exercising the
Malaysia at employment;
Kuala Lumpur
(Appellate (e) any amount received "by the employee,
Jurisdiction) whether-"before or after his

     employment ceases, "by way of
No. 5 compensation for loss of the

Judgment of employment ...»

el> Thus the primary question is whether the
sum of &52,000/- was a gratuity in respect of 10 

25th May 1973 having or exercising employment, as the 
( continued") ^Revenue contends, or compensation for loss of 
^ ' employment, as the taxpayer contends.

if the former, it is fully taxable; if the 
latter, it is also taxable "but subject to 
the limits imposed by paragraph 15(l) (h) of 
schedule 6 which we are told from the Bar 
make it wholly exempt in the circumstances of 
this particular case.

The facts found by the Special Commissioners 20 
are as follows.

On 24th April, 1951, the appellant taxpayer 
entered into a written agreement with his 
employers, the Oriental Estates Agency Ltd., 
whereby the parties agreed that the taxpayer 
be engaged by the company as an Assistant 
Manager for a term of four years commencing 
on 26th May, 1951.

On 25th June, 1955» the taxpayer proceeded 
on leave for eight months. 50

The taxpayer was then re-engaged on 
contract for a term of three years commencing 
26th February, 1956, until he went on leave 
for six months on 21st February, 1959-

The taxpayer was then re-engaged on 
contract for a further term of three years 
commencing 21st August, 1959, until he went 
on six months' leave on 28th September,, 1962.

The taxpayer was then re-engaged on
contract for a further term of three years 40 
commencing 27th March, 1963, until he went on 
six months' leave on 27th April, 1966.
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The taxpayer was finally re-engaged on 
contract for a term of two years commencing 
on 26th October, 1966, and expiring on 26th 
October, 1968.

By letter dated 31st July, 1968, the 
taxpayer was given three months' notice 
terminating his service in accordance with 
his contract of service. By the same letter 
the company accorded to the taxpayer a sum of 

10 #32,000 ex gratia "as compensation for loss of 
employment", and said that the taxpayer was not 
being re-engaged owing to reorganisation 
making it necessary for two estates of the 
company (of one of which the taxpayer was 
Manager) to be put under one manager.

That letter was Exhibit A8 at page 11? of 
the record. Relevant extracts from it read as 
follows :

"It is with regret that we find it 
20 necessary as part of the re-organisation 

of estates to give you three months' 
notice of the termination of your employ 
ment which notice commences on 1st August. 
You are due for three months' leave on the 
26th October when you will have completed 
a two-year tour. If you wish, you may 
proceed on that date or before if it is 
convenient, or you may serve your notice 
to the 31st October. In the event that 

30 you leave before 31st October you will of 
course be paid salary, overseas allowance 
and children's allowance up to and 
including 31st October. (Transport allow 
ance and manager's allowance will cease 
on the date you leave the estate.

In the Federal 
Court of 
Malaysia at 
Kuala Lumpur 
(Appellate 
Jurisdiction)

No. 5
Judgment of 
the Federal 
Court
25th May 1973 
(continued)

As compensation for loss o_f employment 
you have been accorded a sum of ff32,OOQ/- 
ex gratia.

4-0 The ex gratia payment of #32,000 was under 
a scheme of "proposed compensation" in case of 
"possible amalgamations" drawn up by the company
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In the Federal 
Court of 
Malaysia at 
Kuala Lumpur 
(Appellate 
Jurisdiction)

No. 5
Judgment of 
the Federal 
Court
25th May 1973 
(continued)

ex parte. According to that scheme the taxpayer 
was eligible for 100% compensation because he was 
aged 41 and had served about 171 years.

On those facts, what was contended before 
the Special Commissioners on behalf of the taxpayer 
was this. The agreement dated 24th April, 1951, 
was the only contract of service between the 
taxpayer and his company, the other documents 
being merely extensions of the said contract to 
define the periods of employment and periods of 10 
leave. As the taxpayer was under a continuous 
contract of service with the company, he was a 
permanent employee. The sum of $32,000/- paid 
to him was not a gratuity for services rendered 
but compensation for lose of employment within 
paragraph (e) of subsection (1) of section 13 of 
the Income Tax Act, 1967, so that it was taxable 
subject to the limits imposed by paragraph 15 
of Schedule 6 to the Act . In the alternative 
it was contended by the taxpayer that that sum 20 
was a voluntary payment not paid to him by 
virtue of his employment, so that it was not 
a gain or profit from employment under sections 
4 (b) and 13 (1) (a) of the Act.

The contentions on behalf of the Revenue 
were that the taxpayer was employed under five 
separate documents for fixed periods, that 
his final contract of service was terminated 
by three months' notice in accordance with the 
terms of the contract, that the sum paid 30 
ex gratia to him was not compensation for loss of 
employment but a gratuity in respect of having 
or exercising employment, so that it was a gain 
or profit from the taxpayer's employment and 
therefore assessable to tax under paragraph (a) 
of subsection (l) of section 13 <>

In the event the Special Commissioners 
accepted the contaa. tions of the revenue , and held 
that the sum was not compensation for loss of 
employment, but a gratuity in respect <f having 40 
or exercising employment and therefore taxable 
under paragraph (a) of subsection (1) of section 13.

They were of the opinion that there were 
five separate contracts of service between the 
taxpayer and his company, the final one being 
for a term of two years commencing on 26th
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October 1966, which was determinable "by three 
months' notice on either side, that the 
company gave the taxpayer notice in accordance 
with that contract, and that the company was 
exercising its right under the terms of the 
contract of service. The Special Commissioners 
said that it was not true that the taxpayer's 
employment was terminated because of re-organi 
sation, and that the true position was that

10 the taxpayer was not re-engaged after the 
expiry of the current contract of service, 
owing to estate re-organisation. They found 
that there was no agreement for the payment 
of any compensation or gratuity to the taxpayer 
on the termination of his contract of service, 
that the company had exparte drawn up the 
compensation scheme, that payment under it 
was a "gain or profit from employment", and 
not compensation for loss of employment, and

20 that it was in the nature of a gratuity within 
the meaning of section 13 (1) (a). They found 
that the taxpayer could not have a clear expectation 
of continuous employment with the company 
until the retirement age of 55» that there was 
a fresh offer and acceptance of employment 
from one contract of service to the next, that 
the taxpayer was not entitled to employment 
after 25th October, 1968, that at most he 
merely had the prospect of his service contract

30 being renewed, and that the taxpayer's employ 
ment was not employment "which was likely to 
continue" within the meaning of Chibbett's 
case (1) because if fixed the period of 
employment and ceased at the end of the period 
fixed in the service contract. For the above 
reasons the Special Commissioners decided 
that the taxpayer was not a permanent 
employee of the company and that the sum of 
$32,000/- paid to him was therefore not

40 compensation for loss of office but a gratuity,.

The learned judge upheld the decision 
of the Special Commissioners, and the taxpayer 
has appealed to this court.

In the Federal 
Court of 
Malaysia at 
Kuala Lumpur 
(Appellate 
Jurisdiction)

No. 5
Judgment of 
the Federal 
Court
25th May 1973 
(continued)

(1) 9 T.C. 61.
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The learned judge held that the taxpayer's 
contract of service was not a contract of 
general hiring for an indefinite time, that 
therefore there was no likelihood of his 
employment continuing, and that the money paid 
to the taxpayer was not compensation for loss 
of employment under section 13 (l) (e).

He further held that the money paid was 
in reference to and "by virtue of the taxpayer's 
employment, that it was not a voluntary payment, 
that the payment was something in the nature 
of a reward for the taxpayer's services, that 
the scheme of compensation in the event 
of possible amalgamations devised "by the 
company was in reality a scheme &>r the 
payment of a gratuity to its staff on the 
"basis of age and years of service, and that 
therefore the money paid to the taxpayer was 
liable to tax as a gratuity in respect of 
having or exercising employment under section 
13 (1) (e).

In determining the question whether the 
money received "by the taxpayer is a gratuity 
in respect of having or exercising employment 
or compensation for loss of employment, what 
his employers call it is not conclusive and 
regard must "be had to its true character, 
for as was stated by Viscount Simon in 
Commissioners of Inland Revenue y. Wesleyan 
and General Assurance Society (.2J;

" ... the question always is: 
what is the real character of the 
payment, not what the parties call it."

In Comptroller-General of Inland Revenue 
v. T.(3) Lord Vilberforce giving the advice 
of the Privy Council said:

" The question, under section 10 (2) (a) 
/of the Income Tax Ordinance, 194-2A is 
whether the money was paid 'in respect

10

20

30

(2) 30 T.C. 11, 25.

(3) (1972) 2 M.L.J. 73, 74.
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of the employment 1 . If the fact is that In the Federal 
it was paid in respect of the loss of Court of 
the employment, it does not come within Malaysia at 
the taxing wofids." Kuala Lumpur

(Appellate
Though that was a case under the 194-7 Jurisdiction) 

Ordinance where a gratuity was taxable if "paid     
or granted in respect of the employment", in No. 5 
contrast to a gratuity "paid in respect of Judgment of 
having or exercising the employment" which the Federal 

10 is taxable under the 1965 Act, in our Court 
judgment the principle laid down by Lord
Vilberforce applies to this case, namely, 25th May 1973 
that money or compensation paid in respect (continued) 
of loss of employment is not taxable, as 
is common ground 

CDhere is no doubt that the taxpayer has 
received compensation. The only doubt 
is whether that compensation was for loss 
of employment.

20 It is conceded on behalf of the taxpayer 
that his employment was not permanent, but 
it is submitted that it need not be permanent, 
and that it is enough if it was likely to 
continue. Reliance is placed on Chibbett v. 
Joseph "Robinson and Sons (4-) where Rowlatt J. 
said at page 61:

" «... compensation for loss of an 
employment which need not continue, but 
which was likely to continue, is not an 

30 annual profit within the scope of the 
Income Tax at all."

It is submitted that on the evidence the 
taxpayer's employmentwas likely to continue 
until the usual retiring age of 55 for planters 
employed by the company. His counsel urges 
that the following be taken into consideration 
by the court. Though the first service 
contract (1951) mentioned an initial term 
of four years, the taxpayer had served 

40 continuously for 17^- years on five contracts 
up to the age of 4-1. Each of these contracts 
was terminable at any time by three months' 
notice. The first contract was for a "tour

(4-) 9 T.C. 46
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of duty of four years" after which the taxpayer 
was entitled to leave in Europe. By clause 
4- of that contract the taxpayer was required 
to be a member of the company's provident 
fund, the rules of which applied only to 
permanent employees. A circular letter from 
the company dated 1st December 1953, referred 
to his normal first tour of service in Malaya 
as four years, and thus implied that there 
would be other tours of service. The service 
agreement of 27th March, 1962, referred in 
clause 8 to leave after the contractual 
period of three years and on the "completion 
of each subsequent three years". Clauses 5 
and 8 of that agreement referred to the 
"standard term for planters in force from 
time to time" which provided that the normal 
retirement date of planters shall be the 
55th birthday. The service agreements and 
the standard terms contemplated succeeding 
tours of service. The letter of 2nd July, 
1964, from the company to the taxpayer 
referred to substantive salary payable after 
completion of 1^ years as being gu.,500 per 
month. A letter of the company dated 31st 
March, 196? > advising the taxpayer in view 
of the prospective Malayanisationpolicy, 
confirmed that "all expatriates /such as 
the taxpayer/ will normally retire on 
reaching the age of 55"- It further stated -

" We do not expect that Government ' s 
Malayanisation policy for the planting 
industry will affect the normal prospects 
of employment in West Malaysia of 
expatriate employees now employed in 
the planting industry here until at 
least the end of 1975 and probably not 
until they reach the normal retirement 
age of 55 years. The taxpayer's interests 
in the company provident fund were 
transferred to a revised scheme in 1965 
according to the rules of the fund 
'retirement age 1 is defined as 'the age 
of 55 or such higher age not exceeding 
65 as the employer may select in writing 
the trustees on admission to the scheme."

10

20

30

It is submitted that the above conclusively 
establishes that the taxpayer's employment was
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one that was in Rowlatt J.'s phrase "likely In the Federal
to continue" and the taxpayer had every Court of
expectation of continuing in employment until Malaysia at
retirement age, and that therefore the money Kuala Lumpur
paid to the taxpayer was compensation for (Appellate
loss of employment. Jurisdiction)

With respect we do not agree that the No. 5 
test is as laid down by Eowlatt J. With respect 
we prefer to follow the test laid down by « 

10 Romer J. in Henry v. Foster(5) where he said Court 
when referring to compensation for loss of 
employment: 25th May 1973

11 ... as I understand it, it means (continued)
a payment to the holder of an office
as compensation for "being deprived of
profits to which as "between himself
and his employer he would, "but for an
act of deprivation by his employer .. ,
have been entitled."

20 From this, in our view the test to be 
applied in the instant case is whether the 
taxpayer when his service had been terminated 
was deprived of profits to which he was 
entitled, and for which deprivation the #32,000/- 
represented compensation.

With respect we accept the argument of 
the Revenue. The taxpayer here was under 
contract to serve until 26th October, 1968. 
He was given due notice under which his 

30 service was to end not earlier than but 
exactly on 26th October, 1968. In the 
circumstances we do not think that he has been 
deprived of anything to which he was entitled, 
for which deprivation the #32,000 represented 
compensation. We would therefore hold that 
that money was not compensation for loss of 
employment.

We now turn to the alternative argument 
on behalf of the taxpayer thatthe money was 

40 a voluntary one not made in respect of his 
employment, and therefore not gains or 
profits from employment taxable under section 

.

It is conceded on his behalf that a

(5) 16 T.C. 605,634
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In the Federal voluntary payment made to the holder of an
Court of office "by virtue of his employment is
Malaysia at taxable, notwithstanding that there may
Kuala Lumpur not "be any legal obligation to make the
(Appellate payment, but it is urged that we are not
Jurisdiction) here concerned with payments to the holder
    of an office, but with payments made to a
No. 5 person who has ceased "bo hold office, guncan ' s

T -, , -> case(6) is cited as authority for the
ouagmen-G ox proposition that a payment to a former holder 10

	°f a*1 office because he is no longer in the 
	office is not a profit of the office, and 

25th May 1973 therefore is not taxable.

(continued) Beynon's case(7) is also relied on,
where Rowlatt J. stated at page 14- -

payment in that case/ is 
nothing but a gift moved by the 
rememberance of past services already- 
efficient ly remunerated as services in 
themselves; it is merely a gift moved 20 
by that sort of gratitude for that 
sort of moral obligation if you please, 
it is merely a gift of that kind. In 
this case it happens to be very large; 
in many cases it is very small but in 
other cases it seems to me whether it 
is a large gift to a humble servant, 
they are exactly on the same footing 
as gifts which are made to a child or 
gifts which are made to any other 30 
person whom the giver thinks he ought 
to supply with fund for one reason or 
other tt

.00

It is urged that in the absence of any 
contractual or legal agreement of obligation 
and in the light of the unexpected termination 
of the taxpayer's employment, the #32,000 here 
was a payment of the kind mentioned by

Comptroller-General of Inland Revenue v. 0? 
(supra.K3) is also relied on. There the 40

(6) 5 I.C. 4-1?, 422
(7) 14- T.C. 1.
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taxpayer's employment was terminable on three 
months' notice, his employment was terminated 
without notice, and it is submitted that that 
was why the Privy Council held that the 
payment was not wholly voluntary o In 
Comptroller-General of Inland Revenue VQ 5?. (3) 
the Privy Council said -

" Their Lordships revert, finally 
to the facts of this payment. Although 
not made directly as consideration for 
an agreement "by the /taxpayer/ that his 
employment should be abrogated, it 
would be wrong ... to regard it as a 
wholly voluntary payment. The company 
was under a legal obligation to give 
the /taxpayers/ three months' notice. It 
was under a moral obligation to treat 
him fairly, if not generously, after 
eleven years' employment. In fact it 
paid him the equivalent of eleven months' 
salary, it paid his passage home and he 
made no claim in respect of the failure 
to give him three months' notice."

It is submitted that in this case there 
was notice given to the taxpayer and that the 
company having discharged all legal obligations, 
the payment of $32,000 to the taxpayer upon 
the termination of his employment was a 
voluntary payment outside the scope of the 
Income Tax Act.

With respect we agree with the learned 
judge that the payment here was a gratuity 
in respect of having or exercising employment 
within the meaning of paragraph (a) of subsection 
(1) of section 13. There is clear evidence 
that the payment, though not of a contractual 
nature to which the taxpayer was entitled, 
was made in reference to and by virtue of his 
employment, especially when it is remembered 
that the quantum was related to the total 
period of his service.

In the leading case of Hochstrasser v. 
Maye.sfS') Yiscount Simonds said -

Inthe Federal 
Court of 
Malaysia at 
Kuala Lumpur 
(Appellate 
Jurisdiction)

No. 5
Judgment of 
the Federal 
Court
25th May 1973 
(continued)

(8) (I960) A.C. 376
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" Upjohn J., "before whom the matter
first came, after a review of the
relevant case law, expressed himself
thus in a passage which appears to
me to sum up the law in a manner which
cannot be improved upon. In my
judgment, he said, 'the authorities show
this, that it is a question to "be
answered in the light of the particular
facts of every case whether or not a 10
particular payment is or is not a
profit arising from the employment.
Disregarding entirely contracts for
full consideration in money or money's
worth and personal presents, in my
judgment, not every payment made to an
employee is necessarily made to him as
a profit arising from his employment.
Indeed, in my judgment, the^authorities
show that to be a profit arising from 20
the employment the payment must "be made
in reference to the services the
employee renders by virtue of his office,
and it must "be something in the nature
of a reward for services past, present
or future.'In this passage the single
word 'past 1 may be open to question,
but apart from that it appears to me to
be entirely accurate."

It is clear, as stated by Gill F.J. that 30 
in the present case the payment to the 
taxpayer was made in reference to the services 
rendered by the taxpayer by virtue of his 
office, and that it was something in the 
nature of a reward for his services, that 
the scheme of compensation drawn up by the 
company was in reality a scheme for the 
payment of a gratuity to its staff on the 
basis of age and years of service and that 
therefore it is liable to tax as a gratuity 4-0 
in respect of having or exercising his employment 
within the meaning of paragraph (a) of 
subsection (1) of section 13.

We would therefore regretfully dismiss 
this appeal with costs.
Delivered in Kuala Lumpur on 25th May, 1973  >

Sgd. M. SUBTIAN 
FEDERAL JUDGE, MALAYSIA.
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Note_s_

(1) Argument in Kuala Lumpur on 21st February, 
1973.

(2) Counsel:

For appellant -Mr. S. Woodhull of 
Shearn, Delamore & Co., Kuala Lumpur.,

For respondent - Encik Mohd. Nizar "bin 
Idris, Federal Counsel, Inland Revenue 
Kuala Lumpur.

10 (3) Authorities cited other than those 
mentioned in Judgment:

Edwards (1956) A.C. 14, 37 T.C. 20?, 229. 
Comptroller-General of Inland Revenue 

Vo I. U970.) 2 M.L.J. 35, 38.

Holloway v. Poplar Corporation (1940) 
1 KoB. 173, 178 Con gratuity;.

McClelland v. Northern Ireland General 
Health Services Board (1957J 2 A.E.R. 129.

Tsang Chuen v. Li Po Kwai (1932) A.C. 
20 ?15, 727.

Evans v. Roe (1872) L.R.C.P. 138 , 141.
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Coram:

No. 6 

ORDER OH JUDGMENT

AZMI, LORD PRESIDENT, MALAYSIA: 
SUFFIAN, FEDERAL JUDGE: 
H.S. ONG, FEDERAL JUDGE.

IN 01 COURT

THIS 25th DAY OF MAY, 1973 

ORDER

THIS APPEAL coming on for hearing on the 
21st day of February, 1973 in the presence of

Noo 6
Order on 
Judgment 
25th May 1973
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In the Federal 
Court of 
Malaysia at 
Kuala Lumpur 
(Appellate 
Jurisdiction)

No. 6
Order on 
Judgment 
25th May 1973
(continued)

Mr. S. Woodlmll of Counsel for the Appellant 
abovenamed, Encik Mohd. Nizar "bin Idris, 
Federal Counsel on behalf of the Respondent 
abovenamed AND UPON BEADING the Record of 
Appeal herein AKD UPON FRAMING Counsel as 
aforesaid IT WAS ORDERED that this appeal do 
stand adjourned for Judgment AKD the same coming 
on for Judgment this day in the presence of 
the Counsel for the Appellant and the Federal 
Counsel for the Respondent as aforesaid;

IT IS ORDERED that this appeal be and 
is hereby dismissed;

10

AND IT IS that the Appellant
do pay to the Respondent the costs of this 
appeal as taxed by the proper officer of this 
Courto

GIVEN under my hand and the seal of 
the Court this 25th day of May, 1973.

Sgdo

Chief Registrar, 
Federal Court, 
Malaysia,

20

No. 7

Order granting 
final leave to 
Appeal to His 
Majesty the Yang 
Dipertuan Agung.
7th January 1974-

No. 7

ORDER GRANTING FINAL LEAVE TO APPEAL TO HIS 
MAJESTY THE YANG DIPERTUAN AGUNG.________

Coram: AZMI, LORD PRESIDENT, FEDERAL COURT, MALAYSIA 
SUFFIAN, CHIEF JUSTICE, HIGH COURT, MALAYA 
ONG HOCK SIM, JUDGE, FEDERAL COURT, MALAYSIA

IN OPEN COURT

THIS 7TH DAY OF JANUARY, 1974 

ORDER

UPON MOTION made unto Court this day by 
Encik S. Woodhull of Counsel for the Appellant 
abovenamed in the presence of Encik Mohd. Nizar 
bin Idris, Federal Counsel for the Respondent 
abovenamed AND UPON READING the Notice of Motion 
dated the 14-th day of December, 1973 and the

30
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Affidavit of Encik Ronald Khoo Teng Swee affirmed In the Federal
on the 20th day of November, 1975 and filed Court of
herein AND UPON HEARING Counsel as aforesaid Malaysia at
IT IS ORDERED that final leave "be and is hereby Kuala Lumpur
granted to the Appellant abovenamed to appeal (Appellate
to His Majesty the Tang Dipertuan Agung from the Jurisdiction)
decision of this Court given on the 25th day of    
May, 1973. Noo 7

AND IT IS ORDERED that the costs of and JSiai fSave^to
10 incidental to this application be cost in the Appeal to His

cause ° Majesty the

GIVEN under my hand and the seal of the T!!?5JD:Lpertuan 
Court this 7th day of January, 1974. *gung.

7th January 1974-
CHIEF REGISTRAR, f continued^) FEDERAL COURT, (.continued;
MALAYSIA.
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Letter to 
Appellant 
dated 21st 
January 1956

EXHIBIT "M" 

LETTER TO APPELLANT DATED 21st JANUARY 1956

21st January 1956

G.P. Haywood, Esq.,
Passenger per "Canton",
c/o Messrs.Islay Kerr & Coo Ltd.,
1 Dewaing Street,
Penang

Dear Sir,

I am posting you to Kalumpong Estate and shall 10 
be gladd if you will proceed there after your arrival 
at Penang, reporting to the Acting Manager, Mr. K. 
Goatts.

The Estate telephone number is Bagan Serai 241.

Yours faithfully,

(Sgd.)

General Manager.

Acting Manager, 
Kalumpong Estate, 
Bagan Serai

AHB/OTK

20
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EXBIBIT "N"
Exhibits 

LETTER TO APFET.T.AJEr DATED 26th JUNE 1938

Letter to
26th June, 1958. Appellant

dated 26th 
June 1958

G.P. Heywood, Esq.,
Nova Scotia Estate,
Teluk Assan

Dear Sir,

Staff Transfers

I am posting you to Bukit Paleh Estate to replace 
10 Mr. Cornelius who is shortly proceeding on home leave. 

Please arrange to proceed there about the 5"bh July. 
I leave you to make your own arrangements with the 
Managers of Nova Scotia and Bukit Paleh Estates 
regarding transport, time of departure, etc.

Yours faithfully,

(Sgd.)

General Manager. 

AEB/PSK

C.GO The Manager,
Nova Scotia Estate, 

20 Teluk Assan.
c.c. The Acting Manager, 

Bukit Paleh Estate, 
P.O. Box 107, 
Paleh, Johore.
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Letter to 
Appellant 
dated 3rd 
August 1959

LETTER TO APP^T.T.AICT DATED 5rd AUGUST 1959

3rd August, 1959

G.P. Heywood, Esq., ,
Passenger per B.O.A.C.
(Flight B.A.710 departs London 19th August 1959)
(Flight E.L.134 arrives Penang 21st August 1959)
c/o The British Overseas Airways Corp.,
Raffles Hotel,
86, Bras Basah Road,
Singapore 7.

10

Dear Sir,

Staff Postings

I am posting you to Soon Lee Estate to take over 
the management of that property in an "acting" capacity 
when Mr. Coutts goes on leave on the 7th of September, 
1959. A copy of this letter is being sent t. Mr.Coutts, 
who will arrange for transport to meet you at the 
airport.

As this is your first acting appointment, I shall 
be glad to have a talk with you at this office soon 
after your arrival.

I wish you every success in your appointment.

20

Yours faithfully,

(Sgd.)
General Manager

HPC/PSK

c.c. The Acting Manager, 
Soon Lee Estate

For necessary action please

30
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EXHIBIT "P"

LETTER TO APPELLANT DATED 3th OCTOBER I960

757

5th October, I960

G«P. Heywood, Esq., 
Acting Manager, 
Soon Lee Estate, 
Bagan Serai,

Exhibits
JfDtt

Letter to 
Appellant 
dated 5th 
October I960

Dear Sir,

10

20

Staff Transfers

30

Mr. Coutts is being posted to Soon Lee Estate to 
take over from you at the end of October,. I shall be 
transferring you to Bukit Paleh Estate after you have 
handed over to him.

I leave details of this transfer to be arranged 
amongst Messrs. Coutts, Thorn and yourself.

Itake this opportunity of thanking you for the 
hard and conscientious work that you have put in during 
your "acting" period at Soon Lee Estate.

Yours f-aihfully,

(Sgd.)
General Manager.

HPC/PSK

c.c. The Manager, 
Bukit Paleh 
P.O. Box 107, 
Paleh, Johore.

GOc= The Manager,
Agar Estate,
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