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1. This is an appeal from an order of the Court 
of Appeal of New Zealand dated l6th July 1971 
which dismissed the Appellant's appeal from part 
of a judgment of Woodhouse J. in the Supreme 
Court of New Zealand dated 2nd November 1970, and 
which affirmed that the Respondent had acted 
correctly in making an adjustment to the partner 
ship income of the appellants for income tax 
purposes subject to an amendment concerning the 
method of valuation adopted "by the Respondent. 
By an order dated 16th December 1971 the Court 
of Appeal of New Zealand granted the Appellants 
final leave to appeal to Her Majesty in Council.

2. These proceedings arose out of a contract for 
the sale of a farm of 1+926 acres situated south 
of Auckland, New Zealand. On the 1st of 
December, 1961+, the Appellants who had farmed 
this land in partnership, executed a written 
contract to sell the farm as a going concern to

p.15 22-35
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Record Lochiel Cameron Limited (hereinafter together
with Mr. R.H.T. Gameron, its director, referred 
to as "the purchaser")* The total price for 
the land, plant and livestock was £200,000. In 
the course of negotiating this price with the 
purchaser, the Appellants also negotiated the 
manner in which the total consideration was to 

p.17.1-33 be apportioned between the land, plant and 
p.20.7-17 livestock. There were differences of opinion 
p.21.23-26 between the Appellants and the purchaser, and 10

their respective advisers, as to the
p.21 ,i|l|.- consideration for which the livestock was to be 
p.22.2 sold but after negotiation, which it is not 

disputed was at arms length, the separate 
considerations for land, plant and livestock 
were agreed as follows:

pp.,8.8a Land £168,14-50
Plant 3,800
Livestock 27,750

£200,000 20

The main reason for the extensive negotia 
tions as to the price for the livestock was its

p.17.^7- taxation implications for Appellants and purchaser 
p.18.17 respectively, since the sale price for the

 livestock (being stock-in-trade) was assessable 
p.21.26- to the appellants for income tax purposes, and 
p.22.29 the purchase price was a deduction to the 

purchaser for income tax purposes.

3. The negotiations took account of the system
p.23.29-3^4- of "standard values" for livestock in New Zealand 30

provided for by Section 98 of the Land and Income 
Tax Act 195^-. Under this system when a taxpayer 
purchases livestock to commence farming 
operations he may, with the concurrence of the 
Commissioner of Inland Revenue, adopt and fix, at 
the end of an income year, a "standard value" in 
respect of any class of livestock at which figure 
this livestock will then appear subsequently in 
the books of the taxpayer. The purpose of this 
system is to eliminate fluctuations in market ^4-0 
prices which could otherwise result in unrealised 
profits or losses, having regard to the stock on 
hand at the beginning and end of a trading period.
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The Commissioner has power, however, under Section 
98(9) of the Land arid Income Tax Act 195U, to 
insist upon the adoption of the true value instead 
of the standard value. Consequently on any sale 
of livestock in New Zealand where the seller has 
previously adopted standard values the 
consideration to he paid and received for such 
livestock is of particular importance to seller 
and buyer. Prom the seller's point of view the

10 difference between the "standard value" of his 
livestock and the sale price will form part of 
his assessable income for the year in question, 
while from the purchaser's point of view, 
although the purchase price will form part of 
his trading expenditure for that fiscal period, 
he will be entitled to adopt "standard values" 
for the same livestock for the next succeeding 
fiscal period and thereafter be assessable for 
the difference between those values and the

20 actual sale prices as and when those livestock 
are sold.

>4. As a result of this system on the sale of a 
farm as a going concern the seller will commonly 
regard the tax payable as a result of the sale 
of the livestock as a deduction to be made from 
the total proceeds of sale which he will receive 
and naturally tends to be guided by his estimate p.21.26-lUi 
of net tax-paid realisations when fixing the 
prices for the separate components of a farming 

30 business. Likewise the purchaser normally
regards a high price for livestock as producing p.21.ijlf- 
a form of tax relief which will tend to reduce, p.22.29 
in a practical sense, the outlay which he will 
have to make in order to buy the farm as a going 
concern.

5. In this case the farm was sold as a going 
concern, because in practice this was the best
way to dispose of it. The Appellants valued the p.17.37-14-7 
land at £180,000 before the sale and would not p.25.22-24 

kd sell the farm at all unless a limit was placed p.19.1-6 
upon the price for the livestock. p. 19.1+3-

p.20.1
6. All of the above aspects of the situation 
played their part in the final negotiation of 
the terms of sale between the Appellants and the 
purchaser, and in the fixing of price for the
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p.17.16-33 livestock at £27,750. This figure was reached by
adding 9/- per head to the "standard value" of 
21/- for sheep and "by adding £5 per head to the

p.21.23-26 "standard value" of £5 per head for cattle. In
the final stage of the negotiations the Appellants

p.22.3-12 indicated that they would only agree to a higher
price for the livestock if the sheep were to be 
shorn before the sale and they were to receive 
the value of the wool. In the event the purchaser 
agreed to accept the above prices and later sold 10 
the wool which was growing on the sheep for

P.18.25-35 £15,000.

7. Shortly after the purchaser took possession of 
p. 25.11-11+ the land, plant and livestock on the 2nd day of 
pp.76,77 June, 1965 he obtained a valuation of what the

livestock would have realised if it had been sold
in lots on the open market on that date. The
total of these estimated prices was £82,61+5. This
was a notional figure for the realisation of the
livestock because an auction of 10,000 sheep and 20
1265 cattle at the country saleyards in the
Appellants' farming district on one day would
almost certainly have resulted in much lower
prices being obtained than if the same livestock
had been sold in yard lots over a period of time.

8. The Respondent obtained a copy of the valuation 
referred to above and subsequently assessed the 
Appellants to income tax on the income they would 
have derived if they had sold all their livestock

PP.3,^4- to the purchaser on the 2nd day of June, 1965, at 30
a total price of £82,61+5 instead of the contract 
price of £27,750. The Appellants objected to 
this assessment on the grounds:

pp.^4-,5 (i) that there was no statutory power to
substitute the market value of the trading 
stock for the actual.contract price, and

(ii) that, in any event, the Respondent had
adopted an incorrect concept of "market
value" in that the values he had used
represented estimates of the best prices for kO
sheep and cattle sold on the date of the sale
in yard lots at auction instead of estimates of
the values they would have realised in the
actual market which was comprised of such
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purchasers as were a"ble and willing to buy 1265 
head of cattle and 10,000 head of sheep in one 
transaction as part of the acquisition of a 
large sheep and cattle farm as a going conern.

9. On the first of the above grounds the 
Respondent contended in reply that he was not only 
empowered but directed, by section 101 of the Land 
and Income Tax Act 1954» to substitute the "market 
value" for the contract price. Section 101 (l) 

10 provides that:

"Where any trading stock is sold together with 
other assets of a business, the part of the 
consideration attributable to the trading stock 
shall, for the purposes of this Act, be 
determined by the Commissioner, and the part of 
the consideration so determined shall be deemed 
to be the price paid for the trading stock by 
the purchaser."

There is no reported case in the U6 years since 
20 the enactment of this provision where it has been 

applied to any sale other than one for a global 
price. In this case however the Respondent has 
maintained that in addition to its function as a 
machinery section for separating trading stock 
components from a global price the section may 
also be applied as a charging section. The 
Respondent has contended that although he would 
be bound by an agreed contract price arrived at 
on an arm's-length sale of trading stock alone 

30 so long as any other asset was sold together with 
the trading stock the agreed contract price for 
that stock could be disregarded and replaced by 
a notional or deemed price fixed by himself.

10. Before Woodhouse J. evidence was given for 
the Appellants only. Woodhouse J. held that pp.33-31+ 
having regard to all of the provisions relating 
to the sale of trading stock and in particular 
to the words used in Section 98 (8) of the Act 
the Commissioner of Inland Revenue was empowered p.35.47- 

UO in the circumstances under consideration to p.36.2i|. 
substitute his own valuation of the trading stock 
for that agreed by the parties. Section 98 (8) 
states:



6.

Record
"Subject to the provisions of Section 101 and 
102 of this Act, the price specified in any 
contract of sale or arrangement as the price 
at which any trading stock is sold or other 
wise disposed of as aforesaid shall be deemed 
for the purposes of this section to be the 
consideration received or receivable for the 
trading stock."

Woodhouse J. held that there would have been no
need to refer to section 101 in this sub-section 10
if the interpretation contended for by the
Appellants were correct because there would then,
in section 101 cases, be no contract price at
which trading stock is sold.

11. In the court of Appeal (North P. Turner J. 
and Haslam* J.) the same conclusion was reached on 
this point. North P. held that the language of 

p.50.8- Section 10l(l) was wide enough to cover every 
p.51.13 case "Where any trading stock is sold together 
P.55.3U- with other assets of the business". Turner J. 20 
p.60.14.5 agreed with the result of the decision of Woodhouse

J. and North P.: "I read s.lOl(l)... to give the 
p.59.11-20 Commissioner the necessary power to apportion in

every case in which in any transaction the parties 
have sold trading stock together with other assets 
whether they have sold them for an unapportiohed 
global consideration or whether they have purported 
to apportion the consideration between the assets, 
or even have purported to fix separate prices 
without expressly adding them together in a total 30 
consideration."

p.68.39- Haslam J. considered, as did Woodhouse J.,
p.69.1 that the words "subject to the provisions of

Section 101" in section 98 (8) was a sufficient 
reason to find in the Respondent's favour. He 
considered that within the sub-code dealing with

p.69.11-23 liability for taxation on the sale of trading
stock the mischief aimed at was the avoidance of 
taxation. If the parties were free to attribute 
any price to the sale of trading stock they would lj.0 
avoid tax. The Stamp Duties Act 195U, which

p.6g.2i|- makes it clear that for stamp duty purposes the
Commissioner is not bound to accept any apportion 
ment used in a contract of sale of land and 
chattels,was referred to together with the practice
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under that Act of apportioning consideration 
between realty and chattels as providing an p.71.10- 
explanation for the income tax stock valuation p.72.23 
provisions. Finally section 101 was viewed and 
applied as an anti-avoidance measure.

12. The Appellants contend, and have contended, 
that the provisions of section 101 (l) cannot, 
on their true construction, "be invoked and 
applied by the Respondent on the facts of this

10 case. They respectfully submit that section
101 (l) can only have a more restricted applica 
tion to cases in which trading stock is sold 
together with other business assets for a global 
consideration. Alternatively if it does have a 
wider operation and can apply where trading stock 
and other business assets have been sold for 
separately agreed values it is respectfully 
submitted that on this true construction its 
provisions apply only where the value of such

20 trading stock was agreed other than in the course 
of bona fide commercial dealings at arm's length. 
These contentions are based upon the following 
submissions as to the true construction of the 
provisions contained in section 101 (l).

13. First the words are to be given their 
ordinary meaning and "...one has to look merely 
at what is clearly said. There is no room for 
any intendment. There is no equity about a tax. 
These is no presumption as to tax. Nothing is 

30 to be read in, nothing is to be implied. One 
can only look fairly at the language used," 
Mangin v. I.R.C. </1971/ A.G. 739, 7^|6.

The context of section 101 is that it follows 
sub-sections 98(7) and (8) which bring into 
charge to income tax the value of trading stock 
realised when a tax-payer disposes of the whole 
or part of a business, and it precedes section 
102 which enacts that where trading stock is sold 
or disposed of at an under value or for no monetary 

kO consideration it is to be deemed to have been
disposed of at market value for income tax purposes. 
Section 101 enacts that where trading stock is sold 
with other business assets there is also to be 
a deemed disposal at, usually, market price. It 
does not by its terms, refer to circumstances such
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as those in this case where although there is a 
sale of trading stock with other assets the 
consideration for the sale of these items having 
been separately agreed, and stated, by the 
parties as a result of bona fide commercial 
dealings at arm's length between them.

1U. If the Respondent's construction of sub 
section (l) were correct on every sale of a 
business which included trading stock he would 
be required, by the use of the word "shall", to 10 
make a separate valuation of that trading stock. 
Alternatively on the Respondent's construction a 
discretion must be applied to intervene and make 
such a valuation, presumably whenever he may 
think fit to do so. The former construction 
would impose a very heavy burden upon the 
Respondent in practice, and one which was 
unnecessary in very many cases, and which would 
conflict with the provisions of section 98(7) and 
(8). The latter construction is equally 20 
unjustified. Section 101 refers to "the part of 
the consideration," which plainly means that the 
section is to apply where there is one considera 
tion and one price for trading stock and other 
assets. But if separate considerations are by 
contract agreed to be paid in respect of the 
trading stock and the other assets then section 
101, prima facie, has no application because the 
section refers to the consideration. The use of 
the words "part of" also suggests that it applies 30 
where there is one agreed whole consideration.

Further the language of section 101 compared with
that of other provisions of the Act indicates that
it was not intended to confer a discretion. For
example sections 91 and 117 by their terms give
the Commissioner of Inland Revenue power to
substitute a different amount for that which,
prime facie, would otherwise apply for specified
tax purposes. Similarly Sections 100 and 102 by
their terms provide for the substitution of a deemed kO
price for an agreed price. Section 101 does not
bear this construction.

15. Apart from the Appellants' contention that
the words of section 101 do not bear the construction
which the Court of Appeal has placed upon them from
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their plain, grammatical meaning such a construc 
tion should not "be implied as a matter of 
principle. It has the effect of bringing into 
charge to tax sums which are not expressly 
charged Toy the statute. It may he appropriate 
or necessary in certain cases to deem a taxpayer 
to have received or paid market price in a 
particular transaction which took place on other 
terms, Tout such a practice is exceptional and 

10 should not be extended without strong justifica 
tion: cf. Sharkey v. Wernher /1956/ A.C. 58. and 
Jacgilden (Weston Hall) Ltd v. Castle /I971/ 1 ch. 
1+08. U27-

16. The Appellants respectfully submit that the 
construction of section 101 adopted by the Court 
of Appeal was wrong for the above reasons, in 
that it fails to give the words of sub-section 
(l)their actual and grammatical meaning in their 
context. This provision .says nothing which 

20 refers to the situation where a price is agreed 
for trading stock but the Court of Appeal, and 
Woodhouse J., interpreted it to apply in cases 
where (i) the parties have agreed upon an 
apportionment of the value of the component items 
of the sale, and (ii) where the Commissioner of 
Inland Revenue in his discretion may decide to 
intervene for this purpose. Neither of these 
extensions or implications can be supported from 
the words of section 10l(l).

30 17. In addition it is respectfully submitted p.^j-9.11-22 
that the construction of section 101 by the Court p.50.35^I).2 
of Appeal was wrong for the following reasons (i) p.69.2-23 
It appears to have been based upon the assumptions 
that an element of tax avoidance was involved in 
this case, that section 101 is an anti-avoidance 
provision, and that a wider construction of its 
terms was justified for this reason. It is 
respectfully submitted (for the reasons stated 
more fully in paragraph 18 below) that the

kO transaction under consideration was not concerned 
with tax avoidance, .that section 101 is not an 
anti-avoidance section, and that in any event 
there is no authority to support a wider construc 
tion for this reason, (ii) It interprets the 
provisions of section 10l(l) as imposing a charge 
to tax. It is submitted that this is wrong
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"because it could have "been expected that in that 
event the method of the charge to "be made "by the 
Commissioner would have "been detailed. On the 
interpretation which was accepted by the Courts 
the Commissioner has a complete discretion as to 
how the tax is to "be assessed. The absence of 
appropriate machinery provisions tends to show 
that profits do not come within the charging 
provision and, by inference, that a charging 
provision was not intended: cf. ColQ.uhoun v. 1C 
Brooks /1889/ Ik App. Gas. 493. 50b!ft~"is 
submitted that Turner J. was wrong in stating

p.58.33~37 that this goes to the method of charge rather
than the power to charge. It is submitted that 
section 101 provides the machinery for the 
Commissioner to determine in a global sale the 
amount which should be attributed to the trading 
stock. The charge to tax upon the sale of 
trading stock was enacted in 1924 in what is now 
Section 88 (l) (a) of the Land and Income Tax 20 
Act 1954. There was no provision in the 1924, 
1926, 1929, 1939 or 1949 Acts and is none in the 
1954 Act which provides that the Commissioner 
can substitute his determination of the value of 
trading stock for the parties' own price where 
this is arrived at at arm's-length.

The interpretation of the Court of Appeal would
mean that in 1924 the legislature gave the
Commissioner of Inland Revenue power to determine
in an arbitrary manner the price of trading stock 30
notwithstanding that the parties had agreed to
sell at a different price. It is submitted that
this is contrary to the general principle stated
by Lord Wilberforce in I.B.C.. v. Europa Oil (N.Z.)
Ltd./1971/ A.C. 760, at 772, that "it is not for
the Court or the Commissioner to say how much a
taxpayer ought to spend in obtaining his income,
but only how much he has spent." In this case
the Appellant's submission is that, in the absence
of clear statutory authority, it is not for the 40
Commissioner of Inland Revenue to say.how much
they ought to have obtained for their livestock
but only how much in fact and law they received.

(iii)lt dismisses the Appellants' interpretation 
of Section 101 (l) on the ground that it is said 
to make the opening words of section 98 (8)
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meaningless. It is submitted that:

(a) Sub-section (8) of section 98 refers back 
to sub-section (?), as can be seen by the use 
of the expression "as aforesaid" in sub-section 
(8). The purpose of sub-section (7) is to 
declare that proceeds of sale of trading stock 
will always form part of the calculation of the 
taxpayer's assessable income irrespective 
whether the trading stock is sold alone or

10 whether it is sold along with other assets of 
the business, and whether the sale is in the 
ordinary course of business or otherwise. Sub 
section (7) provides that the consideration 
received or receivable for the trading stock, 
or as the case may be, the "deemed" price of 
the trading stock (meaning "deemed" under 
sections 101 or 102) shall be taken into 
account as stated for tax purposes. Sub 
section (8) describes the method of

20 ascertaining the "consideration received or 
receivable" except where section 101 or 
section 102 applies, and that method is simply 
to take the price which has been specified by 
the parties in any contract of sale or arrange 
ment. Sub-section (8) therefore re-states the 
fact already adverted to in sub-section (7) 
that in the sale of trading stock there can be 
either the actual price agreed by the parties 
or a "deemed price" prescribed by the legislature.

30 All that the sub-section does however is to
declare how the consideration for sale is to be 
ascertained in cases where there is no "deemed" 
 price.

(b) Apart from the above consideration, it seems 
clear that it would be necessary on another

? round for the legislature to make sub-section 8) expressly subject to sections 101 and 102. 
If the legislature had not done so, it would be 
possible for a taxpayer to argue that section 98 

1+0 constitutes a separate code for the treatment of 
trading stock and that sub-section (8) declares 
that the only consideration received for trading 
stock within the meaning of section 98 is the 
consideration specified by the parties in their 
contract. It would follow from this that if no 
price were specified for trading stock in a
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contract then section 98 could not apply. It 
could then "be submitted that there was a 
contradiction "between sections 98 on the one 
hand and 101 and 102 on the other hand and 
that because section 98 purports to be a 
complete code its provisions should prevail. 
In order to avoid any such argument the 
legislature has both in sub-section (7) and 
sub-section (8) specifically preserved the 
operation of section 101 and 102. 10

(c) On practical grounds also it is submitted
that section 98 (8) should be subject to
section 101 because the section simply reads
then, that "except in cases where there is a
deemed price because the parties have not
fixed one in the sale of trading stock
together with other assets, or there is a
deemed price when trading stock is sold at an
undervalue, the contract price shall be deemed
to be the price." 20

18. Secondly the object of the construction of 
the statute being to ascertain the will of the 
legislature it may be presumed that neither 
injustice nor absurdity was intended. If, there 
fore a literal interpretation would produce such 
a result, and the language is capable of an 
interpretation which would avoid it, then such an 
interpretation may be adopted: Mangin v. I.R.CI. 
£L97V A.C. 739. 7k6; Gartside v. I.R.C. /1968/ 
A.C. 553, 605. 30

This is not a tax avoidance case. The 
Appellants' selling price of the livestock became 
the vendor's opening price. The tax which might 
become due on any increase in the value of the 
livestock on its sale or other disposal at any 
time would still be collected. The values fixed 
in the transaction quantified the incidence of 
income taxation on the livestock as between the 
parties at that time but it had been and remained 
open to the Commissioner of Inland Revenue to 1+0 
take the same action vis-a-vis the Appellant and 
the purchaser respectively by an adjustment of the 
standard values of the livestock under section 
98 (9).
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19. Acting on the previously accepted interpreta 
tion of the law the Appellants and the purchaser 
had negotiated the terms of sale at arm's length. 
Had the stock "been valued at £82,000 the 
Appellants would not have sold the farm at all. 
If a higher price than £27,750 had "been placed 
upon the livestock, they would have insisted upon 
themselves retaining the value of the growing wool 
and the purchaser would not have received the

10 £15,000 paid for this. The party who must "benefit 
if the action of the Respondent in this case is 
upheld is the purchaser. He will gain an enormous 
"benefit. His position is that he can assume a 
purchase price for livestock of £70,713 for which 
he in fact paid £27,750 with a resultant tax 
advantage, in addition to the fact.that he received 
the wool on the sheep which he later sold for 
£15,000, and the further advantage that he can take 
into his accounts land at the price which he paid

20 for it, namely £168,1+50. He will be entitled to 
claim depreciation in respect of the land and at 
the latter figure. For the above reasons the 
Appellants respectfully submit that the Respondents' 
contentions lead to an unreasonable, unjust, and in 
commercial terms, an absurd result.

20. Thirdly the history of an enactment and the 
reasons which led to its being passed may be used 
as an aid to its construction: Mangin v. I.R.G. 
/1971/ A.C. 739. In 192U the New Zealand 

30 legislature enacted section 7 of the Land and
Income Tax Amendment Act 192lj., by which there were 
added to the definition of assessable income the 
following words (shown in brackets) which now 
appear as section 88(l)(a) of the Land and Income 
Tax Act, 195U:

"All profits or gains derived from any business 
(including.any increase in the value of stock 
on hand at the time of the transfer or sale of 
the business, or on the reconstruction of a 

1+0 company) . "

As from that time the increase in value of trading 
stock was assessable income notwithstanding that 
the trading stock was not sold in the ordinary 
course of business.
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21. By Section 5 of the Land and Income Tax
Amendment Act, 1926 the present section 101 was
enacted. It has therefore "been in existence in
substantially the same form for the past 146
years. By section 13 of the Land and Income Tax
Amendment Act 1929, more specific provisions
were enacted relating to the assessments of tax
in cases of sales of livestock. Section 16 of
the Land and Income Tax Amendment Act 1939,
enacted what is now section 98 of the Land and 10
Income Tax Act 195U, providing a code for the
treatment of trading stock and making it clear
that the proceeds of the sale of all trading
stock were assessable. What is now section 102
was introduced "by section 9 of the Land and
Income Tax Amendment Act 19U9. This deals with
the sale or other disposition of trading stock
at an under value.

22. If it is correct, as suggested below, that 
section 5 of the 1926 Amendment was enacted only 20 
for the purpose of giving the Commissioner of 
Inland Revenue the necessary power to apportion 
a global price, then an amendment thirteen years 
later can hardly be used to infer a different 
legislative intention (the 195U consolidation 
did not make any material alteration to' the text 
of section 5 of the 1926 Amendment). It seems 
clear that the original legislative intention was 
preserved. The first and only enquiry therefore 
is whether section 5 of the 1926 Amendment was 30 
intended to apply to a case where the trading 
stock price was specified in the contract of 
sale. If so the consideration of sub-section 
16(8) of the 1939 Amendment (now sub-section 
98(8)) is unnecessary; if not its consideration 

p.58.9- is irrelevant. Turner J. in the Court of Appeal 
P.59.33 held that section 5 as originally enacted in 1926 

meant that the Commissioner of Inland Revenue 
could disregard the contract price. It is, 
however, clear from the provisions of section 13 ^4-0 
(2) of the Land and Income Tax Amendment Act 1929, 
that on the sale of livestock it is the actual 
proceeds of the sale which are to be the value of 
the livestock for the purposes of the assessment 
of tax.



15.

Record
23. The Court of Appeal accepted that the history p.l|9.38-UO 
of Section 101 suggests that the purpose of its p. 57.33-^-2 
enactment originally was to overcome the decision p.58.i.|l|. 
in Doughty v. Commissioner of Taxes /1927/ AC. 327. p.67.7-28 
In that case there had "been a sale of assets and 
trading stock at one global price and the Privy 
Council held that the Commissioner of Inland 
Revenue was not entitled to attribute a separate 
price to the trading stock "both "because the

10 trading stock was not sold in the ordinary course 
of "business and because there was no machinery to 
allocate part of a global price to trading stock. 
It is submitted that, properly interpreted, the 
statute is not ambiguous because it does not say 
that where the parties have agreed their own prices 
the Commissioner of Inland Revenue may disregard 
those but if it be ambiguous the section should be 
interpreted on the basis of the meaning which it 
had when it was first enacted and as it has been

20 used over the years. It is submitted that in
construing the latest of a series of Acts dealing 
with a specific subject matter great weight would 
be attached to any scheme which can be seen in 
clear outline and amendments in later Acts should 
if possible be construed consistently with that 
scheme. The limitation upon that principle as 
expressed by Lord_Simonds in Fendoch Investment 
Trust v. I.R.C. /19W 2 All E.R. ll|0, 1U4, that 
it can easily be pressed too far in taxation cases

30 is accepted because in such cases in which "if any
prevailing motive can be found, it is in the attempt, 
as each loophole for escape from taxation is 
discovered, to close it as firmly as possible." 
But this motive of the legislature ought not to be 
read into the section when it was never designed 
for that purpose. The history of the section shows 
that the mischief at which it was aimed was that in 
a sale at a global price there was no method by 
which the Commissioner of Inland Revenue could

kO determine what part of the consideration was
attributable to the trading stock. The section 
provided that machinery. Neither at that time nor 
in 1929 or in 1939, did the Commissioner of Inland 
Revenue have the power to disregard a contract 
price. This power was not given until 19U9 when 
section 102 was enacted for the purpose of dealing 
with sales or other dispositions of trading stock 
at an undervalue.
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2k. In practice section 101, and its predecessor,
have been construed as applying only to transactions
in which trading stock and other "business assets
are sold at one total price: see e.g. 5 ' s Trustees
v. Commissioner of Taxes (1950) 8 M.C.D. 218.
The section itself (or its predecessor) has come
before the Court of Appeal in New Zealand only once
before. This was in Edge v. Commissioner of Inland
Revenue ^19587 N.Z.L.R. 1+2, where the mortgagee of
a farm had in exercise of his power of sale sold a 10
farm including livestock as a going concern for a
global sum at public auction for the sum of
£21,000. There was no separate price for the
livestock. The purchaser, who was the appellant,
submitted that he had purchased the livestock for
the market value of £6,1+71 but the Commissioner
assessed tax on the basis that the value of the
livestock was £l4-,7H having obtained separate
valuations of the livestock and land which exceeded
the sale price and reducing the value accordingly, 20
(by the same process which was adopted by Woodhouse
J. in the present case).

In the Supreme Court Henry J. had held
N.Z.L.R. 799) that, assuming that the proper
enquiry was whether the livestock was sold at
"market price", on the facts of the case, as the
livestock had been sold at public auction, that was
its market price. Accordingly it was proper to
make the reduction even though if the livestock had
been sold separately they might have fetched a 30
higher price. He considered that if the purchaser
were correct the vendor would be called upon to pay
tax as if he had received £1760 more than he had
actually received for the livestock. In the Court
of Appeal it was held that section 101 stands by
itself notwithstanding the argument of both the
Commissioner and the purchaser that under section
101 the Commissioner determines first the proportion 
of the total price and thereupon resorts to section
102 to decide whether or not it is sold at less than 1+0 
the market value. Turner J. held that section 102 
applied only in transactions which partake of the 
nature of a gift or such cases where a vendor, for 
reasons unconnected with the market or the 
exigencies of commerce, voluntarily accepts a price 
less than he would have received if sold in the 
market. He considered that though the transaction
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might literally fall within the words of the 
section it fell outside the spirit of the 
enactment. Furthermore he considered that in any 
event the market price had "been properly determined.

25. For the purpose of the present case the 
Appellants say that it does not matter whether the 
reasons for the decision in Edge's case were correct 
or not. In its result it was obviously fair between 
the parties including the vendor. In so far as it

10 decided that section 102 only applies in transactions 
in the nature of a gift it is submitted that this is 
also correct notwithstanding the literal meaning of 
the words. In so far as it decided that section 102 
cannot "be applied after section 101 has "been applied 
it does not matter to the present Appellants whether 
that is correct or not. It is submitted that the 
absence in section 101 of any method by which the 
Commissioner of Inland Revenue is to arrive at his 
determination suggests that resort ought to be had to

20 section 102. The absence of a method under section 
101 was not adverted to in the Court of Appeal in 
Edge's case but Henry J. considered that the 
Commissioner had made the apportionment under then 
section 10(l)(a) of the Finance Act (No. 2) 191+8, 
which is now section 117 (3) ("b) and deals with 
allowances for depreciation. On the other hand it 
may be that section 101 does stand by itself and 
gives the Commissioner of Inland Revenue the power 
to determine the price at which the livestock should

30 have been sold when it is sold together with other 
assets. In that case it must be for the purpose of 
dealing with a global sale price because there is 
no need where the parties have agreed the price of 
livestock in an arm's length transaction to resort 
to section 101. In this case it appears that in 
reality the Respondent made an assessment on the 
basis of the provisions contained in section 102 
which he could not make under that section because 
he was prevented by the construction which that

ij.0 section has received in the Court of Appeal. If so 
however that should not be used to justify an 
incorrect interpretation of section 101.

26. In the alternative the Appellants' second 
submission is that the determination of the value 
of the livestock made by the Respondent and as 
reduced by the Courts is wrong. Woodhouse J. held
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that there was no evidence to show that large

p. 1+0.11-23 numbers of stock sold in a yard would fetch lower 
prices than if sold in small lots over a period 
of time. He accepted as evidence of the value of

p. 1+0.21-1--35 the livestock an unsigned letter which stated that 
the purchaser's advisors in the sale valued the 
live-stock at £82,61+5 in preference to the sworn 
evidence of a stock valuer who had "been familiar 
with the appellants' stock since they bought the 
property. He held that the livestock should be valued 10 
at the date possession was given and not the date 
the contract was made. Finally he considered

p. 1+1.8- that the respondent ought to have reduced the
p.1+2.18 valuation of the trading stock "because £200,000 

was a fair overall value for the whole lousiness 
and accepting the evidence of a valuer as to the 
market value of the land at £11+7,500 and accepting 
the valuation of the stock at £82,555 the total 
value would be £233,71+5 which when related to the 
consideration of £200,000 would lead to a reduction 20 
in the amount to be attributed to the livestock

233^5 x 82,555 = £70,713. He accordingly

ordered that the assessment "be amended "by reducing 
the amount attributable to the livestock to 
£70,713. The Court of Appeal affirmed the decision 
of Woodhouse J. on this issue also.

27. It is respectfully submitted that the approach 
adopted by Woodhouse J. and the Court of Appeal is 
wrong. The Respondent applied the provisions of 30 
section 101 with regard to the valuation as meaning 
that once he had determined the market value of the 
livestock that amount should be deemed to be the 
price paid for it by the purchaser. The Courts 
varied this interpretation so that the market value 
obtained by the Respondent was related to the market 
value of certain of the other assets and reduced in 
amount appropriately as a proportion of the total 
consideration. The section does not, in its terms, 
provide for the implementation of either method. 1+0

In Edge's case (Supra) the ratio of the decision was 
that in section 101 cases the Commissioner of Inland 
Revenue does not have to fix the market value but, 
even if he did, he had in that case done so. 
Hutchison J. stated that the Commissioner of Inland 
Revenue must make the determination on a basis which
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is fair to him as well as to the vendor and 
purchaser. If so in the present case the 
Respondent should work out an appropriate 
apportionment on a basis which ought to be fair 
to all the parties and not just to his own 
interests. Assuming that the Respondent and 
the Courts had the power to disregard the 
contract price it is submitted that the wrong 
amount has been attributed to the livestock in 

10 this case for the following reasons.

(a) The Respondent and the Courts in making 
their apportionment are not empowered to reduce 
the price fixed by the parties for the "other 
assets", in this case £172,250, so that the

apportionment should be 0|^^i x 200,000 =

£61]-, 800 instead of £?0,713. Even if, by 
implication, section 10l(l) gives the Respondent 
power to substitute a deemed market price for the 

20 actual agreed price of livestock it 'cannot make 
any similar provision with regard to the price 
of the land. The latter price also is agreed and 
accepted by the purchaser and he is liable to pay 
stamp duty on it. p.?6

(b) The Court of Appeal accepted that the date 
at which the value of the trading stock has to be 
fixed was the date of the payment of the money 
but it is submitted that if the Respondent is to 
act fairly between the parties and that if the 

30 evidence shows that the purchase price was fixed 
six months before the end of the trading period 
and that as in this case, the whole of the 
increment in value between the date of the 
contract and the date of payment was to belong 
to the purchaser, the valuation should take place 
as at the date of the contract of sale. If this 
submission is accepted the only evidence of the 
market value as at that date is £lj.6,265.

(c) The value was fixed as if this were a sale 
i|0 in the ordinary course of the Appellants'

business. It was in fact a sale of a large 
quantity of sheep and cattle on one day and a sale 
not in the ordinary course of trading but in final 
clearing sale. It is submitted that there is a 
difference in kind between such sales and that
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any deemed value in the present case should be 
determined by reference to the latter.

(d) If the function of the Respondent in this
case was to determine the market price then in
this instance that price was the price fixed "by
the parties. In this case there was a vendor
willing to sell and a purchaser willing to buy
upon the terms and conditions of a contract
made at arm's length. The "market" was the
market for the sale and purchase of 1+926 acres 10
and 10,000 sheep and 1295 cattle. If this was
not the "market for the purposes of section 101
the Respondent should have produced evidence to
show either, that there were purchasers who were
prepared to pay more for the whole concern or,
vendors who were prepared to sell the livestock
for more. The exigencies of commerce including
the tax repercussions gave rise to the actual
market price for the livestock in'this case.

(e) It is submitted that Woodhouse J. was wrong 20 
in accepting an unsworn statement of the value 
of the livestock as against the sworn testimony 
of the valuer. In the Court of Appeal only 

p.52.1+0 North P. dealt with this submission and he 
p.53-1 dismissed it because he considered that he had 

to accept the finding of fact of Woodhouse J. 
on the point. The appeal was however one on-

P.l|5 fact also. There was no question of credibility 
pp.76,77 in this case. On the one hand there was an

unsworn statement as to the value of the livestock 30 
p. 25.11-11+ made by the same firm which represented the

purchaser in the negotiations for the sale and on 
the other the evidence given in Court of the 
Appellants. Although there has been a dispute as 

p.32 to value throughout yet no evidence was given to
contradict the Appellants' evidence on this issue.

28. The Appellants respectfully submit that this 
appeal should be allowed, that the judgment of the 
Court of Appeal should be reversed,and that the 
amended assessments to income tax made upon the 1+0 
Appellants by the Respondent should be cancelled, 
for the following (among other)
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(1) BECAUSE section 101 of the Land and Income 
Tax Act 195U- applies only to cases where 
the parties have not allocated a specific 
price to trading stock and other assets, tut 
have sold trading stock and other assets at 
one global price;

(2) BECAUSE section 101 does not apply to any
transaction involving the sale of trading

10 stock where its value has been agreed on the
basis of commercial dealings at arm's length 
between the parties;

(3) BECAUSE on its true construction section 101 
does not empower the Respondent to assess 
the appellants to income tax in respect of a 
notional or deemed receipt of income;

(k) BECAUSE the amount determined by Woodhouse J. 
and the Court of Appeal as being attributable 
to the value of the livestock sold is wrong;

20 (5) BECAUSE the judgment of the Court of Appeal
of New Zealand was wrong.

f.A. PICKERING
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