
WH

91433

IN THE PRIVY COUNCIL P.C.A. No.7 of 1965

ON APPEAL

FROM 

THE SUPREME COURT OF CEYLON

BETWEEN :-

THANKACHCHIAMMAH 
(Widow of MARIMUTTU)

INSTITUi'J
-

25 RU52ELL rG'JA 

LONDON, W.C.I.

(1st Defendant-Appellant)
Appellant

10 - and -

_ _o »T - n N

(Plaintiffs)
1. AMBALAVANAR GANESHAN
2. SELYAKiaNMANIAllfflCAL (Wife of No,l)
3. SANGARAPILLAI PARAMESWARAN
4. NAGARAJESWARY (Wife of No.3)
5. VAIRAVI SINNIAH ) (2nd and 3rd
6. lIAHILABfflAH (Wife of No.5) ) Defendants)

	Respondents

CASE FOR THE APPELLANT

1. This is an appeal, "by Special Leave, from a Record 
20 Decree of the Supreme Court of Ceylon, dated pp.46-48 

the 13th July, 1962, dismissing an appeal from pp.45-46 
a Judgment and Decree of the District Court of pp.27,35 
Jaffna, dated the 25th August, I960, whereby , 
in an action instituted "by the Respondents Nos. 1 
to 4 against the Appellant and Respondents Nos. 
5 and 6, in respect of the ownership of a half- 
share of certain land in the Division and District 
of Jaffna it was held that the Respondents Nos.2 
and 4 were entitled to a declaration that they 

30 owned the whole of the said half-share inclusive 
of the portion thereof which the Appellant claims 
and to certain consequential relief.

2. The main question for determination on this
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Record

Ex. 13)19, pp. 
64-66

p.65,11.8-14

p.65,11.15-23

appeal is whether or not the said half-share of 
land is subject to a fidei commissuia in favour 
of the Respondents Nos. 2 and 4.

The correct determination of this question 
is dependent upon the true interpretation of an 
English translation of a Tamil deed of donation 
"by the terras of which the donor is alleged to have 
created the said fidei _commissum.

In two other actions relating to other 
portions of the land donated "by the same deed, 10 
the Courts "below, have, on the English 
translations of the deed "before them, held that, 
by its terms, the donor did not create any valid 
or effective fidei commassum. The decision of 
the Courts "below in the instant case is in 
conflict with these decisions.

3. By the said Tamil deed (No.21891) (Ex. 13)19) 
the donor donated, in equal shares, to his two 
sons, the lands therein specifically described, 
inclusive of the land now in dispute, subject to 20 
the following

"Conditions of Execution

"I shall have the full right and power, 
during my lifetime, to alienate by any 
instrument such as a deed of transfer, gift 
or dower or to encumber by any instrument 
such as a deed of mortgage, otty mortgage 
or security the said lands or any of them 
or any portion thereof or to revoke this 
gift. 30

"I hereby bind and declare that ^these 
persons except granting as Mudusom, gift or 
dower these lands to their children/ within 
twenty-five years of my death shall not 
otherwise alienate these lands by any 
instrument such as a deed of transfer, gift 
or dower or encumber them by any instrument 
such as a deed of mortgage, otty mortgage 
or security and bind and declare further 
that these lands shall not be made liable 40 
for any debts incurred by these persons.
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"I hereby nominate and appoint as Record 
trustees the grandfather of these persons, p.65,11.24-34 
Ilamthalayashingha Irahunathamudeliyar 
Thillennather and Saravananmuttu Ambalavanar 
.... and constitute them trustees delegating 
to them jointly and severally powers as such 
trustees for the purpose of superintending 
and managing, after my life time the said 
lands and utilising the income and benefits 

10 thereof for the requirements of food, clothing, 
education, wife and children of each of the 
said Kathiravetpillai and Kumaravetpillai".

In the English translation filed "by the Ex.PI.pp.61- 
Plaintiffs (present Respondents Wos. 1 to 4) 63 
(Ex.Pi) the words included in square "brackets 
above are translated thus:

"they should allow the said lands to p. 62,11.21-
devolve on their children by way of mudusom 24
and may only give the said lands to their p.31,1.28 to

20 children by way of donation or dowry." P.32,1.3

4. The facts are as follows:-

The Respondents Nos. 1 to 4 (hereinafter 
also referred to as "the Plaintiffs") instituted 
these proceedings against the Appellant (herein 
after also called "the 1st Defendant") and the 
present Respondents Nos. 5 and 6 (hereinafter 
also referred to as the 2nd and 3rd Defendants) 
in the District Court of Jaffna, on the 16th pp.9-11 
June, 1959. The Plaintiffs claimed ownership of 

30 a half-share of land (in extent, about 31
lachams P.O.) inclusive of a portion thereof (in 
extent about 8 lachams P.O. and 7 kulis) which 
is in the Appellant's possession and of which 
she claims to be the lawful owner. The 
Plaintiffs prayed for an appropriate declaration 
as to ownership and other consequential relief.

5. In their Plaint the Plaintiffs said that: P.9,11.30-33 
one Vinasithamby Murugesapillai was the owner of 
a piece of land called "Illanchinganodaitharai

40 Thaddantharai and Thalamodai" in extent 31 p.9,11.36-41 
lachams P.O.; the said owner "donated the same 
in equal shares to his sons Kathiravetpillai and 
Kumaravetpillai subject to fidei commissum in
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Record favour of their children for a period of 25 years
from, the date of the death of the said

P.9il,43 to Murugesapillai by deed No.21891, dated the 3rd
p.10,1.5 March, 1921"; "the said Eumaravetpillai died

intestate and issueless leaving "behind as his 
heir to his half-share his father the said 
Murugesapillai who died on or about the 27th 
August, 1921, leaving "behind a Last Will .... 
dated the 21st March,. 1921 .... "by which he 
devised the said half-share to his son the said 10 
Kathiravetpillai the said Kutnaravetpillai having

p.10,11.8-12 predeceased him"; Kathiravetpillai by deed
No.18637 dated 16.11.1929 .... sold the half-share 
which devolved on him. on the death of his father

p.10,11.13-21 to Velupillai Vallipuram"; "Kathiravetpillai
having held and possessed the other half-share
which he got on the said deed No.21891 subject
to the said fidei commissum died leaving behind his
children the 2nd and 4th Plaintiffs who as fidei
commisaarj.es mentioned in the said deed 20
No.21891 became entitled to the said half-share."

p.10,11.22-31 The Plaintiffs also claimed a prescriptive
title to the said half-share.

6. As to the Appellant's (the 1st Defendant's) 
claim, to a portion (8 lachams P.O. and 7 kulis) 

p.10,11.32-40 of the said half-share, the Plaintiffs, in their 
p.10,1.50 to Plaint, denied that she had any right or title 
p.11,1.20 thereto. They said that the Appellant's title

was based on deed No.224, dated the 3rd 
February, 1943, by which one Murugesapillai 30 
Kandasamy, as Administrator of the said 
Kathiravetpillai, had unlawfully executed a 
conveyance of the said half-share in breach of 
the fidei commissum in their favour to which the 
land was subject.

p.11,11.21-27 As to the 2nd and 3rd Defendants (present
Respondents Nos. 5 and 6) the Plaintiffs said 
that they (the 2nd and 3rd Defendants) had 
become entitled to the undivided half-share which 
was sold by Kathiravetpillai to the said 40 
Yallipuram and that they were made parties to give 
them notice of the action.

EP.18-20 7. In her Answer, dated the 28th August, 1959,
the Appellant denied that a valid fidei commissum
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was created "by the terms of the said deed No.21891. Record
In support of her own title she relied, inter p.19,11.12-
alia. upon the said deed No.224, dated the 3rd 42
ifebruary, 1943, which was executed "by the
Administrator in Testamentary Case No.1042,
D.C. Jaffna, with the Court's approval and which,
she said, had conveyed a valid title, free of
restrictions and in cum.br ances, to a person from
whom she traced her title.

10 The Appellant claimed also a prescriptive p.19,11.6-11 
title to the land in question.

8. Ey his Judgment, dated the 25th August, I960, pp.27-35 
the learned District Judge held in favour of the 
Respondents Nos. 2 and 4 as stated in paragraph 1 
hereof.

For reasons that he gave he expressed his 
views to the following effect:-

"by the said deed No.21891 the donor had
created a valid fidei commissum in favour of the p.34,11.12-1 

20 said Respondents; he had indicated the 1.29
beneficiaries or fidei commissaries with p.32,11.46-5
certainty; the words in the Conditions relating
to Mudusom (i.e. ancestral property or patrimonial
inheritance) should "be interpreted as meaning
that either of the donor's sons could donate his
share as an ordinary gift or as patrimonial
property or as a dowry to daughters; the donor
had thus indicated that the property was meant
for the family and was not to "be alienated 

30 outside it; and because the property in question
was the subject of a fidei commissuta £nd there
had been serious procedural irregularities which PP.33,34
had preceded the making of the Order of Court in
Testamentary Case No.1042, dated the 5th
February, 1943, which authorised the sale of the
property, that Court must be deemed to have acted
without jurisdiction in making the said Order and
the sale of the property by the Administrator,
by deed No.224, to a predecessor-in-title of the 

40 Appellant was, consequently, ineffective.

9. A Decree in accordance with the Judgment of pp.35-36 
the learned District Judge was drawn up on the 
25th August, I960, and against the said
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Record Judgment and Decree the Appellant (1st Defendant)
appealed to the Supreme Court of Ceylon, making 
as Respondents to the appeal the present 
Respondents i,, er ,_ the Plaintiffs who had 
instituted the action and the 2nd and 3rd 
Defendants whom the Plaintiffs had made parties 
in order to give them notice of the action.

10. By their Decree, dated the 13th July, 1962, 
the learned Judges of the Supreme Court (Sansoni 
and De Silva JJ.) dismissed the appeal. 10

11. The Appellant subsequently applied to the 
Supreme Court for leave to appeal from the said 
Decree of the Supreme Court to Her Majesty in 
Council Tout her application, which normally 
would have "been granted as of right, was, by 
Order of the Supreme Court, dated the 9th May, 
1963, refused on procedural grounds.

12. The Appellant then applied for Special Leave 
to Appeal to Her Majesty in Council from the

pp.46-47 said Judgment of the Supreme Court, dated the 20
13th July, 1962, which by Order in Council, dated 
the 20th November, 1964, was granted to her.

In the Appellant's respectful submission
this appeal ought to be allowed, with costs
throughout, for the following among other

R BASONS

1. BECAUSE on a true interpretation of 
either of the said translations of the 
donation deed No. 21891 it cannot 
reasonably be said that by the language he 30 
had used the donor had intended to create 
and/or did in fact create a valid fidei 
commissuci in accordance with the Roman- 
Dutch law as applied in Ceylon.

2. BECAUSE there is nothing in the said deed 
.which rebuts the presumption of Roman- 
Dutch law that the donation of property 
confers upon the donee an absolute right 
to the ownership thereof free from any 
fetters whether by means of a fidei 40 
commis_sum or otherwise.
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3. BECAUSE the donor's express reservation in Record 
his favour of (l) a power to alienate the 
land donated "by any instrument such as a 
deed of transfer, gift, or dower, (2) a 
power to encumber the same "by any instrument 
such as a deed of mortgage, etc., and (3) 
an unconditional power to revoke his 
donation, indicates clearly and conclusively 
that he did not intend to create, and did 

10 not in fact create, a fidei commissum.

4. BECAUSE, contrary to the accepted principles 
and practice of the Roman-Dutch law as 
applied to the creation of a fidei commissum 
in Ceylon, the donor in the said deed 
stipulated that the management of the 
property he had donated should "be in the 
hands of persons who were strangers to the 
donation.

5. BECAUSE there was not in the deed any 
20 clear indication or description of the 

person or persons for whose benefit the 
prohibition against alienation was made 
which, consequently, must be deemed to be 
invalid.

6. BECAUSE the limitation of the prohibition 
against alienation by the donees to a 
period of twenty-five years after the 
donor's death is clears^ inconsistent with 
the implied prohibition against all 

30 alienation without any such limitation 
which is a characteristic feature of a 
valid fidei co_mmi_ssum in Ceylon.

7. BECAUSE the donor did not, in the said 
deed of donation, specify or indicate the 
occasion, date and time of the vesting of 
the property in the fidei cotamissarii as, 
in accordance with the Roman-Dutch lav/ of 
Ceylon, he would have done had he intended 
to create a fidei commissum*

40 8. BECAUSE it cannot reasonably be said that 
the donation deed contained, either 
expressly or by necessary implication, an 
imperative direction by the donor that the
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Record property he had donated to his sons, should,
on their deaths, devolve on their children 
and remain in the family as, it is reasonable 
to assume, he would have done if he had 
intended to create a fidei commlssum..

E.P.N. GHATIAM 

R.K. H/JTDOO
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