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IN THE PRIVY COUNCIL No. 33 of 1964

ON. APPEAL THE SUPREME COURT OP CEYLON

BETWEEN

10

UNIVERSITY OF LCKHCN
-.(-.-. -, : /.V^CED

1 5 NAJx r/
2$

1. AMBALAVANAR KANAYSON
(or- GANESAN) 

P, SELVAKKANMANIAMMAL
(Wife of No. 1) 

3. SANGARA PILLAI
PARAMESWARAN 

f. NAGARAJESWARI (Wife of
No. 3)
(Plaintiffs) Appellants

- and -

ERAGUNATHAR PONNU RASIAH 
(Defendant) Respondent

CASE. FOR THE RESPONDENT

1. This is an appeal from a Decree of the 
Supreme Court of Ceylon, dated the 1st June, 
1962, dismissing, with costs, an appeal from 

20 the Judgment and Decree of the District Court
of Jaffna, dated the 6th July, 1959, whereby an 
action instituted "by the Appellants (hereinafter 
also referred to as "the Plaintiffs") against 
the Respondent (hereinafter also called "the 
Defendant") praying, inter alia. for a 
declaration that certain land described in the 
Schedule to the Plaint be declared the property 
of the 2nd and 4th Plaintiffs was dismissed, 
with costs.

30 2. The 2nd and 4th Plaintiffs founded their 
claim to ownership of the said land (as to the 
area and locality of which there is no dispute) 
upon their interpretation of a deed whereunder, 
they said, the land was donated by their 
grandfather to his two sons subject to a fidei 
commissum which, in the events that occurred, 
operated to vest ownership of the land in the 
claimants and invalidated its sale to the
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Defendant "by the widow of toe vendor who had 
purchased the land from the survivor of the 
said two sons - the father of the claimants.

The Defendant's case was, and is, that the 
terms of the said deed did not create a valid 
fidei cnmja^, f?gujn - that both his immediate
predecessor -in- title and the said surviving 
son had, as he himself has now, a lawful and 
absolute title to the said land.

3. The main question for determination of this 10
appeal is whether or not, on a true
interpretation of the said deed (Ho. 21891), it
can reasonably be said that by its terms the
donor had created a valid fidei commissum which,
on the death of his surviving son, had lav/fully
vested the title to the said land in the 2nd and
4th Plaintiffs (present Appellants Nos. 2 and 4)
invalidating thus the bona fide transactions of
purchase and sale upon which the Defendant bases
his claim. 20

4. It is conveniently stated here that the said 
deed (ITo.21891) is in the Tamil language and that, 
on the institution of these proceedings on the 
11th June, 1953j a certified translation thereof, 
dated the 10th June, 1958, was filed by the 
Plaintiffs and pleaded as part of, the Plaint. 
The translation was signed by a Sworn 
Translator of the District Court of Jaffna and 
tendered, and admitted, in evidence under 
Section 118 of the Civil Procedure Code. The 30 
said translation, upon the interpretation of 
which alone this appeal should, in the Respondent's 
submission, be determined, is printed in the 
Supplementary Record, It is not, in certain 
material particulars, identical with a different 
translation erroneously included on pages 79 to 
85 of the main Record as Exhibit PI.

At the trial, on the 13th May, 1959, the 
Plaintiffs' witness Kulanthavelu Suppiah produced 
the said certified transition filed with the 40 
Plaint and this translation, merked as Exhibit 
PI, was on the said date, put in by the 
Plaintiffs' Counsel.
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The other translation which, as Exhibit PI, 
now erroneously included on pages 79 to 85 of the p.35 
main Record is dated the 21st May, 1959, and was 
not therefore the translation which was before 
the District Court.

In the Respondent's respectful submission 
the references in the Judgment of the District 
Judge to the vital document Exhibit PI. should 
be read as referring only to the translation 

10 which is printed in the Supplementary Record 
and not that which is printed on pages 79 to 
85 of the main Record.

5. The said deed No.21891, by which the donor Supple- 
donated, in e^ual shares, to his two sons, the mentary 
lands therein specifically described, inclusive Record 
of the land now in dispute, contains the 
following "Conditions" to which the donation 
was made subject :-

"There should be full authority and
20 power for me to alienate by way of transfer, 

donation, dowry and any other documents, or 
to encumber by way of mortgage, otty, 
security or by way of other instruments, 
during my lifetime according to mv- wish, 
the ssod properties or to revoke this 
donation.

"I do hereby bind them and declare Supple- 
that they should not alienate the said lands mentary 
by any instruments such as transfer, Record,p.5« 

30 donation, dowry or any.other documents and 
should not encumber the same by document 
such as mortgage, otty, security or any 
other instruments, within 25 years after 
me except giving and granting the same to 
their children by way of mudusom or dowry 
and that the said lands shall not be liable 
for any debts which may be incurred by 
them.

" I do hereby nominate and appoint 
their grandfather Ilanthalaivasinga 
Iragunathamudaliyar Thillainather of 
Vannarponnai east and Saravanamuttu 
Ambalavaner of Vaddukkoddai east after me



and give them power to jointly and 
severally look after and manage the said 
properties and to utilize the produce and 
income thereof for the food, clothing and 
education of the said Kathiravelupillai and 
Kumaravelupillai and for their wives and 
children during the said period."

6. The facts, so far as material to this
appeal, were thus stated "by the learned District
Judge in his Judgment, dated the 6th July, 1959:- 10

p. 58, 11. 31 -35 "The 2nd and 4th Plaintiffs in this
case have filed this action for the purpose 
of obtaining a declaration of title to that 
portion of land described in Schedule 'B' 
to the Plaint. At the trial Counsel for 
Plaintiffs and Defendant agreed that the 
land depicted as Lot 3 in Plan 'X 1 is the 
subject matter of this action. "~

p. 58, 1.36 to "According to the Plaintiffs a certain 
P-59|1.6. V. Murugesupillai was the originalowner of 20

the land, which consisted of several lots 
including Lot 3- He (Murugesupillai) by 
deed No. 21 891 of 1921 (Pi; gifted the said 
lands to his two sons Kathiravetpillai and 
Kumaravetpillai subject to a fed,ei
Kumaravetpillai died during the lifetime of
his father, Murugesupillai. Murugesupillai
died" 2on the 27th August, 192J/ ^intestate
( sic . testate) and his estate was
administered in Testamentary Case No. 4600, 30
District Court, Jaffna. Kathiravetpillai
was the sole heir of the said
Murugesupillai. Thus Kumaravetpillai 1 s
share of the property was free of any
fidei commissum. But the subject-matter
of this action, which consists of Lot 3»
was allotted to Kathiravetpillai in
partition case Ho. 23784, District Court,
Jaffna, in respect of the portion which
Kathiravetpillai got under deed (Pi)" 40

7- Continuing his narrative of the facts, the 
learned District Judge said :-



10

20

"Kathiravetpillai died in 1940 and the 
Plaintiffs claim Lot 3 as fidei coTmrn
The Defendant's case is that deed 21891 (PI) 
did not create a fedei comTiTl ssum; 
Kathirayetpillai had sold the said land to 
a certain Vinasithamby who died leaving 
behind a Will and his widow as sole legatee 
under the said Will. Thaialmuthu, the 
widow of the said Vinasithamby had conveyed 
to the Defendant the land in question. The 
Defendant had purchased the subject-matter 
of this action on deed No. 92 of 1937 (D3) 
for a consideration of Rs.10,000/-. The 
Defendant claims to "be the lawful owner of 
the land and in the event of the Court 
holding that the Plaintiffs are entitled 
to the land, the Defendant claims to be a 
bona fijde purchaser of the said land and 
compensation in a sum of Rs.25,000/- for 
improvements effected by him. It has been 
brought to my notice that the land conveyed 
on D3 by Thaialmuthu, widow of Vinasithamby, 
was a larger land than Lot 3) consisting of 
Lot 3 and other parcels."

8. The pleadings in this action, which was 
instituted in the District Court of Jaffna on 
the 11th June, 1958, are printed on pages 11 to 
41 of the main Record. As already stated, the 
translation of the said deed No.21891, which was 
filed with the Plaint and upon which the District 
Court acted, will be found in the Supplementary 
Record.

9- Of the several Issues framed in the action 
(see pages 41 to 45 of the main Record) the 
vital Issue was Issue 13 which was as follows :-

"13. Did the said deed No.21891 
c?^eate a valid fidei commissum?"

As will hereinafter appear, the learned 
District Judge answered this Issue in the 
negative and an appeal from his decision was 
dismissed by the Supreme Court.

10. By his Judgment, dated the 6th July, 1959, 
the learned District Judge held that the terms
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of the said deed ITo. 21891 did not create a 
fidei conp_issum. The learned Judge came to 
this conclusion after a close examination of the 
Conditions in the deed to which the donation 
was expressly made subject. Examining carefully 
the translation of the said deed (as printed in 
the Supplementary Record) and quoting therefrom, 
he said :-

p.59»1.3^ to "Under the first Condition the donor 
p.60,1.7- reserved to himself the right to alienate 10

"by way of transfer, donation, dowry and 
any other documents or to encumber by way 
o:C mortgage, otty, security or by way of 
other instruments during his lifetime 
according to his wish the said properties 
or to revoke the said donation.

"Clause 2 /i.e. the 2nd Condition/" 
reads as follows :-

Supplementary 'I do hereby bind them and declare 
Record that they should not alienate the said lands 20

by any instruments such as transfer, 
donation, dowry or any other documents 
and should not encumber the same by 
document such as mortgage, otty, 
security or any other instrument, 
within 25 years after me except giving and 
granting the same to their children by way 
of muthusam or dowry and that the said 
lands shall not be liable for any debts 
which may be incurred by them.' 30

"Clause 3" /i.e. the 3rd Condition/" 
deals with the appointment of certain 
persons who were to look after and manage 
the properties dealt with on the deed 
during the said 25 years."

pp.60-61 In the view of the learned Judge these
Conditions were inconsistent with any intention 
to create a fidej. commissum.

11. As to the 1st Condition - the donor's 
reservation of his rights to alienate the land 4-0 
and/or revoke the donation the learned District 
Judge said :-



"0?his deed (PI) is not a last Will; p. 60, 11. 25-35 
nor was it submitted that it was a case 
of donation in anticipation of death. It 
is a deed inter vivos. A fidei coiamls^sum 
can be createcPby^Tast Will. In" that' 
event the testator would have the power to 
revoke his Will thereby revoking the fidei 
jcojggnijgsum the coming into existence of 
which would depend on the testator dying 

10 leaving "behind a Will and without revoking 
it. But. in the case of a deed creating a 
_fi.4ei cojigiissuEi inter vivos, the fidei 
conmissum comes into existence on the date 
of 'the execution of the said deed, and the 
grantor will not have any right to vary or 
modify the fidei cpmaisj3um which he had 
created.

"In this instance Murugesapillai p. 60,1. 36 to
reserved to himself the right to revoke p. 61, 1.1 

20 this deed and also to deal with the
properties which were conveyed by this deed
(PI). If Kathiravetpillai and
Kumaravetpillai died leaving behind
children and Murugesapillai survived his
sons, the said Kathiravetpillia and
Kumaravetpillai, there would have been an
anomalous position. Under the deed, if
the contention of the Plaintiffs be accepted,
the children of Kathiravetpillai and 

30 Kumaravetpillai, as fidei
would be entitled to the properties. But 
Murugesapillai would have had the power to 
revoke the deed and exercise the powers 
reserved by him under the said deed.

"I am inclined to thiric that no fidei p. 61, 11. 1-3 
commissum could be created by a deed o"7 
this kind, where the donor reserved to 
himself the right to revoke.."

12. As to the 2nd Condition, which was 
4-0 concerned with the donees power to give the 

lands to their children by way of donation, 
dowry, etc. and with the prohibition against 
alienation by the donees, the learned District 
Judge said :-
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p.61,11.4-24 "Clause 2" /i.e. tlie 2nd Condition/" of
the Conditions gives the power to the donees 
to give, by way of muthusam, donation or 
dowry, to their children, and prohibits 
alienation by the donees of any other kind 
fir a period of 25 years. That portion which 
deals with prohibition against alienation 
does not set out who were to be the 
beneficiaries. It might have been the 
intention of the donor to have made the ^ 
children of the donees the beneficiaries. 
If this instrument were a last Will or 
testament, there would have been a certain 
amount of latitude in the interpretation 
of this instrument and the intention of the 
testator could have been taken into 
account. But this being a deed inter 
yiv QS. I am unable to find in the deed 
itself any words which designate beyond 
doubt the beneficiaries or tie persons who 20 
would be benefited as fidei cpgmissarii 
under this deed. Every deed has to be 
considered carefully before one can state 
whether there is a clear designation of 
the fidei commissarii or not. Learned 
Counsel for the Plaintiffs argued that 
Clause 2 consists of one sentence and it 
is to be considered as a whole, and if one 
read that Clause as consisting of one 
involved sentence, one would find that the 30 
f.idei cpmmissarii had been clearly 
designated.THere is something in what he 
says; but taking all things into 
consideration, I hold that PI does not 
create a valid fidei cpminissum."

p.64 13- -A Decree in accordance with the Judgment of
the Learned District Judge was drawn up on the 
6th July, 1959» and against the said Judgment 
and Decree the Plaintiffs appealed to the 
Supreme Court of Ceylon upon the several grounds 40 
set ou'': in their Petition of Appeal which is 
printed on pages 65 to 69 of the main Record.

14. The appeal came up for hearing before a 
Supreme Court Bench consisting of H.N.G-. Fernando 
and K. Herat JJ. who, without delivering a formal 
Judgment, dismissed it with costs. (The Decree



9.

of the Supreme Court dismissing the appeal, 
dated the 1st June, 1962, is printed on pages 
70 and 71 of the main Record.

15- Against the said Decree of the Supreme 
Court this appeal to Her Majesty in Council is 
now preferred, the Plaintiffs - Appellants 
having been granted Leave to Appeal "by a Decree 
of the Supreme Court, dated the 24th August,1952, pp.72-73 
and an Order of the same Court, dated the 23rd P-75 

10 January, 1953.

The Respondent respectfully submits that 
the appeal ought to "be dismissed, with costs 
throughout, for the following among other

REASONS

1. Because on a true interpretation of the 
said Donation Deed No.21891, in accordance with 
the accepted principles of Roman-Dutch law as 
applied in Ceylon, it cannot reasonably be said 
that by the words he used and the Conditions he 

20 imposed, the donor intended to create and/or did 
in fact create, a fidei commissum.

2. Because the donor's language in the said 
Deed is totally insufficient to rebut the 
presumption of the Roman-Dutch law which is in 
favour of an absolute right to the property 
donated and against any fetters thereon by means 
of a fideJL Qommissum.

3. Because the donor's express reservation in 
his favour of (1) a power to alienate, transfer, 

30 encumber, etc. the land donated in his lifetime, 
and (2) an unconditional power to revoke the 
donation, indicates clearly and conclusively that 
he did not intend to create a fidei commissum.

4-. Because the prohibition against alienation 
by the donees was invalid there being no clear 
designation indication or description of the 
person or persons for whose benefit the 
prohibition was made.

5. Because the donor's limitation of the 
prohibition against alienation by the donees to 
a period of twenty-five years after his death is



10.

inconsistent with the implied prohibition 
against alienation in a valid fjLdei. commissum.

6. Because the donor did not specify or 
indicate - as the creator of a valid fidei 
CQirnnlssum should have done - the occasion, date 
and time of the Vesting of the property donated 
in the fidei co-mini ssarii.

7. Because on a t::ue interpretation of the 
said Deed it cannot reasonably be said that it 
contained - as a valid fidei corfflniis_sum should 10 
have done - either expressly or "by necessary 
implication an imperative direction by the donor 
that the property he had donated to his sons 
should on their deaths devolve on their children 
and remain in the family.

3. Because, for reasons stated therein, the 
Judgment of the learned District Judge was right 
and the decision therefore of both Courts below 
should be affirmed.

E.F.JT. GHATIAM 20

H.K. HAHDOO
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