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IN THE PRIVY COUNCIL No. 47 of 1964 

ON APPEAL FROM THE SUPREME COURT OF BERMUDA

IN THE ESTATE of MARGARET YOUNG HORNE 
(also known as Margaret Young 

Huntlngton) deceased

B E T W E E N :

WILLIAM EDWARD ARTHUR SWAN
(Plaintiff) Appellant 

- and -

MARISCHAL PHILLIPS HUNTINGTON 
and RICHARD CLEVELAND POX

(Defendants) Respondents

RECORD OP PROCEEDINGS

No. 1 

CAVEAT

IN THE SUPREME COURT OF BERMUDA

PROBATE JURISDICTION

1961: No. 41

LET NOTHING BE DONE in the personal estate of 
Margaret Young Horne late of Warwick Parish in the 

20 Islands of Bermuda, deceased, who died on the 28th 
day of March, 1961, at Paget Parish, unknown to 
Marischal Phillips Huntington, 5 Larson Court, 
Clifton, New Jersey, U.S.A., having interest.

Dated this 1st day of April, 196!..

(Sgd) Marischal P. Huntington

Marischal Phillips Huntington of
3 Larson Court, Clifton, New Jersey,
U.S.A.

Copy to: Messrs. Francis & Robinson, 
50 Church Street, Hamilton.

In the Supreme 
Court

No.l

Caveat

1st April 1961.



2.

In the Supreme No. 2
Court 
      WRIT OF SUMMONS

N°' 2 IN THE SUPREME COURT OP BERMUDA

Writ of PROBATE JURISDICTION
SUmffi0nS ' 1961: No. 41

In the Estate of Margaret Young Home 
(also known as Margaret Young Huntington)

deceased

BETWEEN
WILLIAM EDWARD ARTHUR SWAN Plaintiff 10

and 

MARISCHAL PHILLIPS HUNTINGTON Defendant

ELIZABETH THE SECOND by the Grace of God 
L.S. of the United Kingdom of Great Britain and 

Northern Ireland and of Our Other Realms 
and Territories, Queen, head of the 
Commonwealth, Defender of the Faith

TO MARISCHAL PHILLIPS HUNTINGTON, 
3 Larson Court, Clifton, 
New Jersey, U.S.A. 20

We COMMAND YOU that within eight days after the 
service of this writ on you, inclusive of the day 
of such service, you do cause an appearance to be 
entered for you in an action at the suit of

WILLIAM EDWARD ARTHUR SWAN

and take notice that in default of your so doing 
the plaintiff may proceed therein and judgment may 
be given in your absence.

WITNESS the Honourable SIR ALLAN CHALMERS
SMITH, KT., M.C. Acting Chief Justice of our 30
said Court the 6th day of May in the year of
our Lord one thousand nine hundred and sixty-
one.

N.B.- This writ is to be served within twelve 
calendar months from the date thereof, or, if



renewed within six calendar months from the date
of the last renewal, including the day of such date,
and not afterwards.

The defendant may appear hereto by entering an 
appearance, either personally or by attorney, at 
the office of the Registrar of the Supreme Court 
at the Sessions House, Hamilton.

STATEMENT OF CLAIM

THE. PLAINTIFF'S CLAIM is
10 1. The Plaintiff is the executor appointed under 

the Will of Margaret Young Home, (also known 
as Margaret Young Huntington) deceased, late 
of Warwick Parish in the Islands of Bermuda, 
who died on or about the 28th day of March 
1961, the Will bearing date the 22nd March 
1961.

2. The Plaintiff claims:-

(a) Probate of the said Will in solemn form 
and law,

20 (Sgd) Walter N.H. Robinson

In the Supreme 
Court

of Counsel for the Plaintiff

This writ was issued by FRANCIS & ROBINSON, Church 
Street, Hamilton, Attorneys for the plaintiff whose 
address for service is the same.

The plaintiff resides at Pembroke West, Bermuda.

No.2

Writ of 
Summons.

6th May 1961 
(continued)

No. 3

AFFIDAVIT OP SCRIPTS OP SWAN

(Title as No. 2) 

AFFIDAVIT OF SCRIPTS

I, William Edward Arthur Swan of Pembroke Parish in 
the Islands of Bermuda the Plaintiff in this action

No. 3

Affidavit of 
Scripts of 
Swan.

9th June 196.1



In the Supreme make oath and say:- 
Court
     1. That no paper of parchment writing being or 
w -, purporting to be or having form or effect of

 ^ a Will or Codicil or other Testamentary 
Affidavit of disposition of Margaret Young Horne (also 
q«i.tn?J n-p known as Margaret Young Huntington) late of 
qwan Warwick Parish in the said Islands deceased

the deceased in this action or being or pur-
Q.H. ,.  .,., -IQ/T., porting to be instructions for or draft of any 
?oftr,i?nii»i^ wil1 Codicil or other Testamentary disposition 10 
^continuea; of the said Margaret Young Horne has at any

time either before or since her death come to 
the hands possession or knowledge of me this 
deponent 'or to the hands possession or know 
ledge of my Attorneys in this action so far as 
is known to me this deponent save and except 
the true and original last Will and Testament 
of the said deceased hereto annexed the said 
Will bearing date the 22nd day of March 1961.

Sworn at Hamilton, Bermuda this) 20 
9th day of June, 1961. )(Sgd) William Swan

Before me

(Sgd) E.G. Gibbons

A Commissioner for taking oaths 
affidavits and declarations in 
the Supreme court of Bermuda

No. 4 No. 4

Defence DEFENCE

13th June 1961 (Tltle as No . 2 )

DEFENCE

As to paragraph 1 of the Statement of Claim 
the Defendant admits that the Plaintiff was 
appointed Executor of a will alleged or 
purported to be made by Margaret Young Horne, 
(also known as Margaret Young Huntington) 
deceased late of Warwick Parish who died on or



5.

about the 28th day of March 1961, and that the In the Supreme
same will which was purported to be made by Court
the same deceased was dated 22nd March, 19&1.     

2. The Defendant says that the said Margaret Young N°* 
Home also known as Margaret Young Huntington, 
was incompetent and not of sound mind for some 
time previous to the execution of the same ITH-V, TH a 
purported will and at the time of the execu- t ~ +-< 
tion of the same purported will. (continued;

10 3. The Defendant is the only lawful son and heir- 
at-law and the only person entitled to the 
estate of the said Margaret Young Home (also 
known as Margaret Young Huntington) who died 
on or about the said 2bth day of March, 1961 
intestate and a widow.

4. The Defendant counter claims -

That the Court shall pronounce against the 
said alleged will propounded by the Plaintiff.

Delivered the 13th day of June 1961. 

20 Hallett, Whitney & Patton

Attorneys for the Defendant

To: Messrs. Francis & Robinson, Counsel for 
the Plaintiff.

No. 5 No. 5

PARTICULARS OF INSTANCES OF DELUSIONS Particulars of
Instances of 

(Title as No. 2) Delusions

31st October 
Particulars of instances of Delusions 1961

The following are the particulars of instances 
of delusions of Margaret Young Home (also known as 

30 Margaret Young Huntington) deceased:-

1. The deceased underwent period of irrationality 
while a patient in the King Edward VII Memorial 
Hospital, Bermuda during the month of March
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In the Supreme 
Court

No. 5

Particulars of 
Instances of 
Delusions

51st October
1961
(continued)

1961 and specifically alleged that she was 
being poisoned by the medical staff of the 
said hospital which allegation was untrue.

2. The deceased asserted a claim to ownership of 
property known as "Mermaid Rocks", Warwick 
West, Bermuda, which is in the legal ownership 
of Mervyn S. Astwood and to which the deceased 
had no rights.

5. The deceased asserted a claim to land adjoin 
ing property known as "Sand Song", Warwick, 10 
Bermuda, over which the deceased had no rights 
and which was at the time in the legal owner 
ship of Frederick Gunnison Astwood and the 
deceased accused the said Frederick Gunnison 
Astwood of trespass on the said land.

4. The deceased accused the said Frederick
Gunnison Astwood in the magistrates court of 
Bermuda of attempting to kill her by throwing 
her down a quarry which accusation was untrue.

5. The deceased reasserted her claim to the said 20 
property known as "Sand Song" when it was in 
the legal ownership of Morris Alvin Gibbons 
and maliciously damaged the same.

6. The deceased believed that there was a piece 
of steel running up and down her arm and 
refused to believe the diagnosis of sciatica 
by her medical adviser.

Dated the jjls't day of October 1961.

(Sgd) p.j.c. Smith

of counsel for the Defendant. 50

Delivered the 31st day of October 1961 by Hallett, 
Whitney and Patton, Attorneys for the Defendant.

To: Messrs. Francis and Robinson, 
Attorneys for the Plaintiff.
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No. 6 

AFFIDAVIT OF SCRIPTS OF HUNTINGTON

(Title as No. 2)

AFFIDAVIT OF SCRIPTS

I, MARISCHAL PHILLIPS HUNTINGTON of 3, Larson 
Court, Clifton, New Jersey, one of the United 
States of America, the Defendant in this action 
make oath and say as follows:-

1. That no paper or parchment writing being or 
10 purporting to be or having form or effect of 

a Will or Codicil or other testamentary dis 
position of Margaret Young Home (also known 
as Margaret Young Huntington) late of Warwick 
Parish in the Islands of Bermuda, deceased, 
the deceased in this action or being or pur 
ported to be instructions for or draft of any 
Will, Codicil or other testamentary disposi 
tion of the said Margaret Young Home has at 
any time either before or since her death come 

20 into my hands, possession or knowledge save 
and except the one which is the subject of 
this action but that I understood from a 
conversation with the deceased Margaret Young 
Huntington that I was to be a beneficiary but 
not a sole beneficiary under a Will which she 
intimated she had made some years ago.

In the Supreme 
Court

No. 6

Affidavit of 
Scripts of 
Huntington.

5th December 
1961.

Sworn at Clifton N.J., in 
the State of New Jersey 
one of the United States 
of America this 5th day 
of December 1961, 
Before me:

(Sgd) Achille Gaspari 

NOTARY PUBLIC

(Sgd) Marischal P. Huntington
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In the Supreme No. 7 
Court
     AFFIDAVIT OF SCRIPTS OF PATTON 
No. 7

Affidavit of (Title as No - 2 )
Scripts of
Patton. AFFIDAVIT OP SCRIPTS

22nd January I, JOHN MACMILLAN STEVENSON PATTON of Warwick 
1962. Parish in the islands of Bermuda, Barrister and

Attorney, make oath and say as follows:

1. That I am the attorney for the above-named 
Defendant.

2. That I am informed by Charles William Pantry 10 
and verily believe that he interviewed one, 
Richard Cleveland Pox who told him that he 
knew the contents of a will made for Margaret 
Young Home (also known as Margaret Young 
Huntington) and drawn by either Edward 
Trenton Richards or David Tucker in which by 
the said will Margaret Young Home devised 
and bequeathed her whole estate equally 
between myself (the said Richard Cleveland 
Pox), the Defendant, her brother Edward 20 
Astwood (now deceased) and "The Packwood Old 
Polks Home" and that she kept a copy of this 
will among her papers at home at Warwick Villa.

5. That on the 20th day of October, 1961, my
firm caused a letter to be written to Edward 
Trenton Richards. The carbon copy in the 
possession of my firm is filed herewith 
marked "Exhibit A",

4. That on or about the 18th day of December,
1961, my firm received a letter from Edward 50 
Trenton Richards written in reply to the said 
letter dated 20th day of October, 1961, and 
the original letter is filed herewith marked 
"Exhibit B".

5. That save and except as aforesaid no paper or 
parchment writing being or purporting to be 
or having form or effect of a will or codicil 
or other testamentary disposition of Margaret 
Young Home (also known as Margaret Young
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Huntington) late of Warwick Parish in the 
Islands of Bermuda, the deceased in this 
action or being or purporting to be instruc 
tions for or draft of any will, codicil or 
other testamentary disposition of the said 
Margaret Young Home has at any time either 
before or since her death come into my hands, 
possession or knowledge other than the will 
which is the subject of this action.

10 Sworn at the City of ) 
Hamilton in the Islands 
of Bermuda, this 22nd 
day of January 1962, 
Before me:

P. Siddle

(sd) John M.S. Patton

A Commissioner for taking affidavits 
in the Supreme Court of Bermuda.

This affidavit was filed on behalf of the Defendant.

In the Supreme 
Court

No. 7

Affidavit of 
Scripts of 
Patton.

22nd January
1962
(continued)

20th October, 1961

20 E.T. Richards, Esq., 
Parliament Street, 
Hamilton.

Exhibit "A" 
to Affidavit 
of Scripts 
of Patton.

Dear Sir,

pe. Margaret Young Home deceased

We have been instructed to act on behalf of 
Mr. Marischal Phillips Huntington of J>, Larson 
Court, Clifton, New Jersey, U.S.A. in connection 
with the estate of his late mother, the above-named 
deceased, who was also known as Margaret Young 
Huntington.

We should be grateful if you would search your 
records, and also those of Mr. David Tucker, for a 
Will which the late Mrs. Home may have made.

Yours faithfully,
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In the Supreme 
Court

Exhibit "B" 
to Affidavit 
of Scripts 
of Patton.

P.O. BOX 66
Ham i11on, Bermuda.

December 18, 1961.

Messrs. Hallett, Whitney and Patton, 
Barristers-at-Law, 
Church Street, 
Hamilton.

Dear Sirs;

Re. Margaret Huntinffton. Horne. deceased

My records reveal that I have never drawn a 
Will for the late Margaret Huntington Horne also 
known as Margaret Huntingdon, late of "Warwick Villa", 
Warwick East.

I have als6 examined those records of Mr. David 
Tucker in my- possession and no trace of his having 
drawn a Will for the said deceased has been found.

Yours faithfully 

E.T. Richards.

10

No. 8

Supplementary 
Affidavit of 
Scripts of 
Patton

17th February 
1962.

No. 8

SUPPLEMENTARY AFFIDAVIT OF SCRIPTS 
__________OF PATTON__________

(Title as No. 2)

AFFIDAVIT OF SCRIPTS 
SUPPLEMENTARY

20

I, JOHN MACMILLAN STEVENSON PATTON of Warwick 
Parish in the Islands of Bermuda, Barrister and 
Attorney, make oath and say as follows :

1. That on the 22nd day of January, 1962, I swore 
and filed an Affidavit in the above-entitled 
matter.

2. That after filing and swearing the sane Affidavit I
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received a telephone call from Edward Trenton In the Supreme
Richards, Barrister and Attorney in which he Court
informed me that he had found a file copy of    
a will which he had drawn for the late M g
Margaret Young Home. *

3. That the original carbon copy of the same will
together with a covering letter forwarding the seriDts of 
same to my firm are filed herewith marked 
Exhibit "A" and Exhibit MBM respectively.

10 4. That save as aforesaid I confirm the contents JDS Pebruary
of the said Affidavit sworn on the 22nd day , ,. . Nof January, 1962. (continued)

Sworn at the City of )
Hamilton in the islands)
of Bermuda, this 17th ) (Sgd) John M.S. Patton
day of Pebruary, 1962,
Before Me :

(Sgd.) P. Siddle

A Commissioner for talcing affidavits 
20 in the Supreme Court of Bermuda.

This affidavit was filed on behalf of the Defendant.

P.O. BOX 66 Exhibit "B" to 
Hamilton, Bermuda. Supplementary

Affidavit of 
Pebruary 3, 1962. Scripts of

Patton.
Messrs. Hallett, Whitney & Patton, 
Barristers-at-Law, 
Church Street, 
Hamilton.

Attention Mr. John M.S. Patton. 

30 Dear Sir,

Be. Will of Margaret Huntingdon Horne

Since my letter to you dated December 18, 1961, 
on the above subject matter, the accompanying Office 
Copy of a Will of Margaret Young Horne has been found 
in my files. I have reason to believe that Margaret
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in the Supreme Huntingdon Horne and Margaret Young Horne were one 
Court and the same person.

Exhibit WB*' to Unfortunately, this document was inadvertently 
Supplementary Placed in a wrong file and was therefore overlooked.

As the office c°Py enclosed is the only one 
Pattern existing I would appreciate your returning the same 
( continued) or a Pn°tostat thereof to me as soon as possible.

Yours faithfully, 

E.T. Richards.

Exhibit V to THIS IS THE LAST WILL AND TESTAMENT of me, 10 
Supplementary MARGARET YOUNG HORNE of "Warwick Villa", Warwick 
Affidavit of East in the Islands of Bermuda. 
Scripts of
Patton. 1. I hereby revoke all other Wills made by me

heretofore.

2. I APPOINT my son, MARISCHAL PHILLIPS
HUNTINGDON of New York City in the State of 
New York one of the United states of America, 
RICHARD CLEVELAND POX of Warwick Parish in the 
said Islands and EDWARD ASTWOOD of the said 
Parish in the Islands aforesaid (hereinafter 20 
called "my Trustees") to be the Executors and 
Trustees of this my Will and the property 
comprised therein.

3. I GIVE DEVISE AND BEQUEATH my dwelling-house 
known as "Warwick Villa" and its lands and 
cottages together with the furniture fixtures 
and other personalty therein and thereon at 
the time of my death unto my Trustees UPON 
TRUST that my Trustees shall sell, call in and 
convert into money the same or   such part 30 
thereof as shall not consist of money, and 
shall with and out of the moneys produced by 
such sale, calling in, and conversion, and 
with and out of such part of my personal 
estate as shall consist of money, pay my 
funeral and testamentary expenses and debts, 
and the legacies bequeathed by this my Will or 
any Codicil hereto AND SHALL stand possessed 
of the residuary trust moneys UPON THE TRUST
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10

20

following (that is to say) IN TRUST to divide 
and pay the said residuary trust moneys in 
equal shares unto the said Marischal Phillips 
Huntingdon, Richard Cleveland Fox, Edward 
Astwood and the Trustees of The Packwood Old 
Folks' Home in Sandys Parish, Bermuda.

4. I appoint EDWARD TRENTON RICHARDS of the City 
of Hamilton in the said Islands Barrister-at- 
Law to be attorney for my said Estate and that 
the said Edward Trenton Richards shall be en 
titled to charge the usual fees and receive the 
usual remuneration for professional work in 
relation to this my Will and the property 
comprised therein.

5- I GIVE AND BEQUEATH unto my son, Marischal
Phillips Huntingdon, the rest and residue of 
my personal estate, absolutely.

IN WITNESS WHEREOF I the said MARGARET YOUNG HORNE 
have to this my Will contained in these Two (2) 
sheets of paper set my hand this 24th day of 
January in the year of Our Lord One thousand nine 
hundred and fifty.

Signed and acknowledged by the ) 
said Margaret Young Home, the 
testatrix, as and for her last 
Will in the presence of us, both 
being present at the same time, 
who at her request, in her pres- 
cence, and in the presence of 
each other, have hereunto sub 
scribed our names as Witnesses.

(Sgd) Gloria L. Williams 
(Sgd) E.T. Richards. 

WITNESSES

In the Supreme 
Court

(Sgd) Margaret Y. 
Home.

40

No. 9

AFFIDAVIT OF FOX 

(Title as No. 2) 

AFFIDAVIT

I, RICHARD CLEVELAND FOX of Pembroke Parish in 
the Islands of Bermuda, Groundsman make oath and 
say as follows:

Exhibit "A" to 
Supplementary 
Affidavit of 
Scripts of 
Patton 
(continued)

No. 9

Affidavit of 
Fox.

9th April 1962.
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In the Supreme 
Court

No. 9

Affidavit of 
Pox.

9th April 1962 
(continued)

1. That I lived at Warwick Villa and worked for the 
late Margaret Young Huntington (hereinafter 
called "the deceased") for 14 years in the 
capacity of groundsman and handyman.

2. That the said deceased kept all her papers in 
cluding her will in which I was named as an 
executor and beneficiary (and my own will) in a 
suitcase on top of a corner cupboard in her 
bedroom.

3. That immediately after the death of the deceased 
William Edward Arthur Swan (hereinafter called 
"the Plaintiff") came and informed me of her 
death. At that time I enquired about a will (as 
I knew I was an executor) and he informed me 
that he knew nothing about any will.

4. That during April or May, 1961, the Plaintiff 
came to my residence to discuss the contest con 
cerning a new will and I again asked him about a 
will drawn either by David Tucker or E.T.Richards 
and was in the Bank vault. On my suggestion he 
agreed to take the same will from the Bank vault 
and further agreed that he would not destroy it.

5. That at the same time I inquired concerning my 
own will and I was told that all of the papers 
were together in the Bank vault.

6. That I make application for leave to prove a will 
dated 24th January, 1950, in which I am named as 
an executor.

10

20

Sworn at the City of Hamilton 
in the islands of Bermuda 
this Ninth day of April, 1962, 
Before me:

(Sgd.) Robert H. Motyer

(Sgd) Richard C. Fox 30

A Commissioner for taking affi 
davits in the Supreme Court of 
Bermuda.
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NO. 10 In the Supreme
Court 

Affidavit of Swan    
No. 10

IN TEE SUPREME COURT OP BERMUDA .--., .. .Affidavit ox
PROBATE JURISDICTION Swan

18th February 
1961: No. 41 1963

In the Estate of Margaret Young Horne (also 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN
Plaintiff 

10 and

MARISCHAL PHILLIPS HUNTINGTON

and 

RICHARD CLEVELAND POX Defendants

I, William Edward Arthur Swan of Pembroke Parish in 
the Islands of Bermuda, Carpenter, make oath and say 
as follows«

1. That Margaret Young Horne (also known as Margaret 
Young Huntington) late of Warwick Parish in the 
Islands of Bermuda, deceased, died on or about 

20 the 28th day of March, 1961, at Paget Parish in 
the said Islands, having made and duly executed 
her last Will and Testament bearing date the 22nd 
day of March, 1961, and there-of appointed me 
this deponent as sole executor.

2. That a Caveat was entered in the estate of the 
above deceased on the 1st day of April 1961, 
which Caveat was duly warned on the 12th day of 
April 1961, and served by registered mail 
addressed to the Caveator on the 15th day of 

30 April 1961.

3. That an appearance has been entered to the said 
warning on behalf of Marischal Phillips Huntington 
who is therein described as the Caveator.

4. That on the 27th day of April, 1962, upon



In the Supreme 
Court

No. 10
Affidavit of
Swan
(continued)
18th February 
1963

16.

application of Counsel for the firstly named 
Defendant the Acting Chief Justice ordered inter 
alia that leave "be granted to join the secondly 
named Defendant as a Co-Defendant and that the 
secondly named Defendant be served with an Amended 
Summons as required by Order 16 Rule 13 of the 
Rules of this Court.

5. That the above facts are true to the best of my 
information knowledge and belief.

Sworn at Hamilton, Bermuda] 
this 18th day of February 
1963

Before me 

Sgd. Lois M. Browne

A Commissioner ior taking oaths 
affidavits and declarations in 
the Supreme Court of Bermuda.

Sgd. William E.A.Swan
10

No. 11
Amended Writ of 
Summons
19th February 
1963

SEAL

NO. 11

Amended Writ of Summons 

IN THE SUPREME COURT OF BERMUDA 

1961: No. 41

In the Estate of MARGARET YOUNG HORNE (also 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

MARISCHAL PHILLIPS HUNTINGTON

and 

RICHARD CLEVELAND FOX Defendants

ELIZABETH THE SECOND by the Grace of God of 
the United Kingdom of Great Britain and Northern

20

30
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Ireland and of Our Other Realms and Territories, 
Queen, head of the Commonwealth, Defender of the 
Faith.

TO MARISCHAL PHILLIPS HUNTINGTON 
3 Larson Court, Clifton, 
New Jersey, U.S.A.

AND TORICHARD CLEVELAND FOX
PEMBROKE PARISH
BERMUDA.

In the Supreme 
Court

No. 11
Amended Writ 
of Summons 
(continued)
19th February 
1963

WE COMMAND YOU that within eight days after 
10 the service of this writ on you, inclusive of the 

day of such service, you do cause an appearance to 
be entered for you in an action at the suit of 
WILLIAM EDWARD ARTHUR SWAN and take notice that in 
default of your so doing the plaintiff may proceed 
therein and judgment may be given in your absence.

WITNESS the Honourable MYLES JOHN ABBOTT Chief 
Justice of our said Court the 19th day of 
February in the year of our Lord one thousand 
nine hundred and sixty-three.

20 N.B.-This writ is to be served within twelve 
calendar months from the date thereof, or, if 
renewed within six calendar months from the date of 
the last renewal, including the day of such date, 
and not afterwards.

The defendant may appear hereto by entering 
an appearance, either personally or by attorney, at 
the office of the Registrar of the Supreme Court at 
the Sessions House, Hamilton.

STATEMENT OF CLAIM

30 1. The Plaintiff is the Executor appointed under 
the Will of Margaret Young Home, (also known 
as Margaret Young Huntington) deceased, late 
of Warwick Parish in the Islands of Bermuda, 
who died on or about the 28th day of March 
1961, the Will bearing date the 22nd March 1961.

2. The Plaintiff claims :-

(a) Probate of the said Will in solemn form 
and law.

WALTER N.H. ROBINSON 
of Counsel for the Plaintiff
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In the Supreme 
Court

No. 11
Amended Writ 
of Summons 
(continued)
19th. February 
1963

A sufficient affidavit in verification of the 
indorsement on this Writ to authorise the sealing 
thereof has been produced to me this 19bh day of 
February 1963.

(Sgd) Illegible. 

Registrar

This Amended was issued  pursuant to an Order
of \ the Acing; r Chief ustice, dated the 27th April 
1962, in this aciionT

Amended
This' writ was issued by

Church Street 9 Hamilton, Attorneys for the plaintiff 
whose address ia for service is the same.

The plaintiff resides at Pembroke West, Bermuda.

10

No. 12
Amended Defence 
of M.P.Huntington
27th March 1963

NO. 12

Amended Defence of M.P.Huntington 

IN THE SUPREME COURT OF BERMUDA 

1961: No. 41

In the Estate of MARGARET YOUNG HORNS (also 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

MARISCHAL PHILLIPS HUNTINGTON Defendants

and 

RICHARD CLEVELAND FOX

20

AMDNDED DEFENCE

1. As to paragraph 1 of the Statement of Claim the 
first-named Defendant admits that the Plaintiff was 
appointed Executor of a will alleged or purported
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to be made by Margaret Young Home, (also known as 
Margaret Young Huntington) deceased late of Warwick 
Parish, who died on or about the 28th day of March, 
1961, and that the same will was purported to be 
made by the same deceased was dated 22nd March,1961.

2. The first-named Defendant says that the said 
Margaret Young Horne (also known as Margaret Young 
Huntington) was incompetent and not of sound mind 
for sometime previous to the execution of the same 
purported will and at th,e time of the execution of 
the same purported will.

3. The first-named Defendant further says that the 
said Margaret Young Horne (also known as Margaret 
Young Huntington) executed a will bearing date the 
24th day of January, 1950. under which said will the 
first-named Defendant and one, Richard Cleveland ?ox 
were appointed executors.

In the Supreme 
Court

No .12
Amended Defence 
of M. P. 
Huntington 
(continued)
27th March 1963

4. The first-named Defendant is the only lawful son 
and heir-'at-law and 't^ie only person entitled to the 
estate ofihe said Margaret Young Horne (also known
as Margaret Young Huntington^who died on or about 
the.said 28th day of March, 196J, if she died,

f iintestate and a widow, and one of the executors and 
one of. "tdjiei beneficiaries if she died testate with 
respect to the said will dated 24-th day of January, 
15507

40

5_* The first-named Defendant counter claims:
(a) That the Court shall pronounce against the said 

alleged will dated the 22nd March. 1961. pro 
pounded by the Plaintiff,

(b) In the alternative -
Cl) Probate in solemn form of the said will

bearing date the 24th day of January, 1950 
(2) A declaration that the first-named Defendant 

as the only lawful son and heir-at-law is 
the only -person entitled to the real g"5~ 
personal 'estate of the said Margaret Young 
Horne (also known as Margaret Young Huntington) 
who died on or about the said 25th day of 
March, 1961. intestate and a widow.
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In the Supreme Delivered the 27th day of March 1963. 
Court

(Sgd.) HALLETT, WHITNEY & PATTON
No. 12

Amended Defence 
of M. P.
Huntington 
(continued)
27th March 1963

Hallett, Ihitney & Patton
Attorneys for the first-named Defendant,

To* Walter N, H. Robinson, Esq., 
Attorney for the Plaintiff, 
Church Street, Hamilton.

No. 13
Affidavit of 
Patton
3rd April 1963

NO. 13

Affidavit of Patton 

IN THE SUPREME COURT. OP BERMUDA 

1961: No. 41

In the Estate of MARGARET YOUNG HORNE (also 
known as Margaret Young Huntington) deceased.

10

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

MARISCHAL PHILLIPS HUNTINGTON Defendants

and 

RICHARD CLEVELAND FOX

AFFIDAVIT

I, JOHN MACMLLAN STEVENSON PATTON of Warwick Parish 
in the Islands of Bermuda, Barrister and Attorney 
make oath and say as follows:

1. That I am a partner in the firm of Hallett, 
Whitney & Patton of Church Street, Hamilton, 
Bermuda, Barristers and Attorneys.

2. That I am responsible for the conduct of the 
above entitled action.

20
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3. That in my opinion it is essential for the above- 
named first Defendant to prove his case that he 
give evidence.

4. That I am informed that the above-named first 
Defendant will be in Bermuda for a short period 
during the month of April.

5. I am informed and verily believe that it will 
cause the above-named first Defendant consider 
able expense to return to Bermuda to give 

10 evidence at the trial of the above-entitled 
action.

Sworn at the City of Hamilton)
in the Islands of Bermuda. ) (Sgd.) J. M.S.Patton
this 3rd day of April, 1963 )

Before me$

(Sgd.) R. James

A Commissioner for taking affidavits 
in the Supreme Court of Bermuda.

In the Supreme 
Court

No. 13
Affidavit of 
Patton 
(continued)
3rd April 1963

NO. 14

20 Evidence of Huntington taken pursuant to 
_________Order 37 Rule 5_________

MARISCHAL PHILIPS HUNTINGTON having been duly swom 
states on oath as follows:-

Q. What is your name? A. Marischal Philips 
Huntington.

Q. Hi/here do you live? A. 3 Larson Court, Clifton, 
New Jersey.

Q. Who was your mother? A. Margaret Huntington.

Q. Is there a contest concerning her Will? What 
30 are you? A. Her son.

Q. What part are you in this action? A. Defendant. 

Q. The only defendant? A. I don't know.

No. 14
Evidence of
Huntington
taken pursuant
to Order 37
rule 5
13th May 1963
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In the Supreme 
Court

No. 14
Evidence of
Huntington
taken pursuant
to Order 37
rule 5
13th May 1963
(continued)

Q. Mr. Pox, what is he? A. I don't know.

Q. Have you any brothers or sisters or half-brothers 
or half-sisters? A. No.

Q. To whom was your mother married when you were 
born? A. William Huntington.

Q. Have you a birth certificate? A. Yes. 

Q. Is that it? A. Yes.

Q. This is your birth certificate? A. This is a 
certified copy of my birth certificate.

Q. What happened to Mr. Huntington? A. He died.

Q. Do you know when? A. I understand when I was 
about three years old.

Q. Who was Edward Astwood? A. My mother's brother. 

Q. What relation to you? A. My Uncle.

Q. What was your mother's maiden name? A. Margaret 
Astwood.

Q, What do you know of your mother? When did you 
last live with her? A. When I was fourteen years 
old was the last time I lived with her,

Q. How did you. stop living with her? A. The Bermunda 
Courts took me away from her.

Q. You remember that? A. Yes.

Q. What did you do after the Courts took you away, 
did you leave Bermunda immediately? A. No, I went 
to live with Mr. and Mrs. Love. Then I went to my 
Aunt Edith, Mrs. Edith White. Then I went to the 
Belmont Manor and worked and lived at the Belmont 
Manor. Then I went to the United States to join 
the United States Navy.

Q. Have you seen your mother since you left Bermuda? 
A. Yes, once approximately nine years ago and once 
approximately eight years ago.

10

20

30

Q. Nine years ago, where did you see her? A. At an 
hotel in the United States.
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Q. How did that come about? A. She sent me a tele- In the Supreme 
gram that she wanted to see me. Court

Q. What happened when you saw her? A. She brought No.14
up a proposal of a contract that she was going to Evidence of
give me and she stated that she had made her will Huntinarton
out three ways and that I was one of the Executors, taken pursuant

to Order 37 
Q. Do you know why she was in New York? A. I rule 5
believe she was going to King*s Gourt, England 13th May 1963 
over some trouble she was having over some property (continued) 

10 on the South Shore.

Q. Ihen did you see your mother again? A. Approxi 
mately eight years ago when I brought my wife and 
children to Bermuda on a vacation*

Q.. Where did you stay? A. Oxford House, Hamilton. 

Q. Not with your mother? A. No.

Q. Miy not? A. I did not particularly want anything 
to do with her.

Q. Did you see her? What did you discuss? 
A. She brought up the fact of the Contract again 

20 in which she wanted me to go and get an eight hour 
job on the outside and in my spare time to work 
around the property and my wife was supposed to. 
work with her in the house and for this she would 
give us a free apartment.

Q. Did you accept that offer then? A. No.

Q. Did you do anything about it later? A. Yes, 
when I went back to the States I thought it over. 
Then I sat down and wrote her a letter telling 
her that if she were to assign a portion of the 

30 property to us, so that we would know what we 
were working for, I might consider it. I 
received no answer.

Q. I asked you previously if you knew anything of 
a will and you answered you did. Have you now seen 
a copy of that previous will? A. Yes.

Q. How are you described? A. As her son.

A. Are you a beneficiary? A. Yes, a qu'arter of 
the estate.
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In the Supreme 
Court

No. 14
Evidence of
Huntington
taken pursuant
to Order 37
rule 5
13th May 1963
(continued)

Q. Do you know the date? A. I believe it was 1950.

Q. What can you say about your mother's mental 
state? A. I believe she was unsound most of her 
life because of the fact of beatings she gave for 
no apparent reasons. Also she threw me off the 
Belmont Dock to teach me to swim while she was 
fully clothed. I also saw her pick up Mr. Horne by 
the seat of his pants and the back of his neck and 
throw him through the diningroom window.

Q. Do you know what prompted that? A. No. 10

Q. Anything else? A. The fact was, she offered me, 
her son, a contract which to me meant that she 
wanted me again to be her slave. Also the fact 
that when she came to New York to one of the better 
hotels, she was dressed in a house dress and sneakers.

Q. Were you ever in New York with your mother as a 
child? A. Yes, and I can remember her leaving me in 
a dark apartment all day while she went to work, with 
nothing but a couple of plums for lunch.

Q. Could you elaborate a little more on the treatment 20 
you received before the Court took you away from your 
mother? A. It seemed to me that even the slightest 
thing I may have done wrong, would result in a 
beating. I was made to study very hard when I got 
home, school homework. She did not believe I was 
learning enough. She sent me to Warwick Academy, 
Saltus Grammar School and finally a private tutor 
because she did not think I was learning enough at 
the schools. I was made to work, study and have 
very little time to play, and at times when I did 30 
go to play if it did not sit well with her, it 
would end up with a beating.

Q. Do you consider that your life was' more disciplined 
at that time than the average child? A. Yes, much 
more so.

Q. Since you left your mother, have you had any 
difficulties with your employers in any way? A.No.

Q. You have always been able to hold a job? A.Yes.

Q. Where are you employed now? A. Public Co 
ordinated Service Transport, Buses, Posaic, New 40 
Jersey.
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Q. What do you do? A. I drive a bus.

Q. What do you know of Mr. Swan the Plaintiff? 
A. Only that I believe he worked for her for the 
last ten or eleven years.

Q. Any relation of yours? A. No.

End of Examination in Chief

Gross examined by Mr. W.N.H.Robinson, Attorney 
for the Plaintiff^

Q. Mr. Huntington, you said something in your 
10 examination about your mother offering you a

contract. Do you remember saying that? A. Yes.

Q. Is it not a fact that you were the person who 
was anxious to have this contract. A, Wo.

Q. Did you ever write to your mother about it? 
A. Only the letter in which I brought up the fact 
that if she were to assign us a percentage of the 
property, so that we would know what we were 
working for.

Q. Did you not include with that letter, a note 
20 which was to be a proposed contract which had 

some terms in which you said what you wanted 
your mother to do in respect of your coming to 
Bermuda. A. Yes.

Q. I put it to you that your idea of coining to 
Bermuda to help your mother was your idea not 
hers. A. Yes if she offered me the contract.

Q. The original idea was yours not hers. A. No.

Q. You said something about the way your mother 
used to treat you. I believe that when you were 

30 a little boy you were quite unmanageable. Would 
it be true to say that. A. I don't feel it was.

Q. Do you remember going on the Belmont Golf 
Course and staying all night, not wanting to come 
home and your mother had to get the Police to 
fetch you. A. Yes.

In the Supreme 
Court

No. 14
Evidence of
Huntington
taken pursuant
to Order 37
rule 5
13th May 1963
(continued)
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In the Supreme 
Court

No. 14
Evidence of
Huntington
taken pursuant
to Order 37
rule 5
13th May 1963
(continued)

Q. I suggest to you that the reason that you and 
your mother had these difficulties was that you 
were a very mischievous young "boy when you were 
fourteen years old. Would you agree with that? 
A. No.

A. Yes, "but IQ. You used to run away from home, 
was under the threat of a beating.

Q. Yourmother managed this property in Warwick.
How do you say she managed it? Do you say she
managed it well? A. Yes. 10

Q. So much so that you wrote her and I believe this 
letter was written in 1956. You don't remember the 
date? A. No.

Q. About the contract, you asked her to teach you 
the business? A. Yes.

Q. Prom your views, do you feel she ran the 
business efficiently? A. Yes. I believe she was 
unsound for most of her life.

Q. She was quite capable of running Warwick Villa
and she ran it very efficiently? A. Yes. 20

Q. Of course you were not here all the time, but 
from what you gathered from your periodic visits 
in Bermuda, she seemed to run Warwick Villa 
efficiently. So that would it not be true to say 
that with respect to you she did not appreciate 
you. Is not this true that your mother disliked 
you? A. I believe she did.

Q. In 1956 is it not true that your mother rejected
this offer of a contract? She turned it down flat,
this idea that you should come home and assist her 30
in the business. A. I received no reply to my
letter.

Q. When you say that your mother was complaining 
that you were not learning anything in school, does 
this mean that you were not a bright scholar or 
that she thought you were lazy? A. I don't know.

Q. You say you saw your mother some eight years ago
for the second time you saw her. Was this eight
years prior to her death or eight years from
today? A. Eight years prior to today. 40
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Q. In other words you saw her in 1955? So you are 
not in a position to say what her mental state was, 
between 1955 and the date she died 1961? A. No.

Q. But you do say that in 1956 you wrote her and 
asked her to teach you to run Warwick Villa? A.Yes.

Q. You mentioned that your mother saw you in New 
York when she was on her way to London? A. Yes.

Q. She told you that she was going to London over 
some trouble she was having over some property on 
the South Shore. Did you agree that she was right 
making a claim to that property? A. I had nothing 
to say about it.

Q. When you found out that she was going to London 
about this property, were you for her or against 
her? A. Neither.

Q. You were not interested at all? A. No.

Q. Did you not consider Mr. Huntington that if your 
mother could have maintained her title to this 
property, you would have benefited from it. A. I 
had no thoughts on the matter.

Q. So you took no interest in your mother's affairs 
generally at all. A. No.

Q. When did you first become interested in your 
mother's affairs? A. At her death.

End of cross examination by Mr. Robinson

Cross examination by Mr. W.R.Kempe on behalf of 
the second named defendant Richard Cleveland Fox.

Q. Mr. Huntington, you have recounted some of the 
problems which faced you as a child in Bermuda. I 
believe that most of these factors were well known 
within the area in which your mother lived. A. I 
believe so.

Q. In fact, is it not true that they became so 
notorious that the attention of the authorities had 
to be drawn to this action by your mother against 
you? A. I believe so.

In the Supreme 
Court

No. 14
Evidence of
Huntington
taken pursuant
to Order 37
rule 5
13th May 1963
(continued)
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In the Supreme 
Court

No. 14
Evidence of 
Huntington 
taken pursuant 
to Order 37

13th May 1963 
(continued)

Q. And this is what resulted in those Court proceed 
ings when you were taken from your mother. A. Yes.

You have now had the opportunity through the years 
to settle down to what one might describe as a 
perfectly normal life. A. Yes.

Q. You have a family and get on all right. 
In taking your mind back to that period with your 
mother, would you say in your judgment that the 
treatment you received from your mother was tanta 
mount to insanity of some form? A. Yes. 10

Q. And was this confirmed in your mind by the fact 
there appeared to be in many instances no reasonable 
reasons,for her actions. A. In many instances, yes.

Q. Did you even later in life, I believe after you 
had served in the Armed Forces, worked and shown 
authority, again see your mother eight or nine years 
ago, when she first came to the States about some 
property on the South Shore? A. Yes.

Q. In answer to Mr. Robinson's questions, you said
that you were not interested in the South Shore 20
Property. A. Correct.

Q. Did you know that this was not your mother's 
property but someone else's? A. I did not.

Q. Did you know that it belonged to Edward Astwood? 
A. No.

Q. You know Edward Astwood? A. No,

Q. You know of him? A. Yes.

Q.. You know he was your Uncle? A. Yes.

Q. Was there any special reason for your interest?
Did your mother show any sort of fanatical interest 30
in this property. A. I would not be able to say.

Q. For example, did she come to the States to see 
you in the hope of forgiveness or understanding? 
A. No, just en route to England.

Q. And you were across in Jersey and were readily 
available? A, She told me to meet her in New York.
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Q. When you found later that she had willed all of In the Supreme
her property to someone else and excluded you and Court
various other people, were you surprised? A. I was    
not surprised when she excluded me, but I was Bib.14
surprised when she excluded her grandchildren. Evidence of

Q. In fact therefore, you are, while you have taken pursuant 
accepted a situation between your mother and -t 0 Order 37 
yourself, interested in this because of her heirs? rule 5 
A - Yes. !3th. May 1963

(continued) 
10 Re-examined by Mr. J.M.S«Patton

Q. Where did the original idea of a contract 
originate, and the place? A. New York City.

Q. Would you outline the circumstances in Bermuda 
under which you discussed a contract with your 
mother? A. Approximately a few nights before we 
were to leave to go back to the States, a cab 
driver pulled up at Oxford House and asked for me. 
He said that my mother wanted to see me. I said 
I don't think she wants to see me and that I did 

20 not want anything to do with her, but he said "yes , 
I think she does want to see you and that she was 
nearly crying when she was talking about you". 
So the next day I went to see her,

Q. And it was then the question of the contract 
was discussed again? A. ^es, that was when she 
offered me the free apartment, working eight hours 
on an outside job and in my spare time working 
round the apartment for her and for my wife to 

30 help her in the house.

Q. Mr. Robinson put to you that the Police had to 
go looking for you on the G-olf Course? A. Yes.

Q. Can you say why? A. When I could get away from 
her for a while I felt it was safer to let her cool 
down and perhaps I'd get less of a beating.

Q. And the reasons you stated were that the Police 
came looking for you. A. Someone usually talked 
me into going back.
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In the Supreme 
Court

No .14
Evidence of
Huntington
taken pursuant
to Order 37»
rule 5
13th May 1963
(continued)

Q. Were you upset when you had been really interested 
on "behalf of your children, her grandchildren, after 
your mother's death? Did you not think that you 
were going to inherit something under the Will? 
A. Yes.

Q. Did you make any enquiries about that will when 
you got down here? A. No.

Q. Did you come to see me before you went back to 
New York? We are talking about the 1950 will,. 
A* No, I did not come to see you.

Q. You did not come to see me about that. You did 
come to see me after your mother's death before you 
went to New York? You did see me? A. Yes.

Q. Were wills discussed? A. I don't remember.

10

Q. Why did you come to see me? 
new will.

A. Because of the

Q. Did you at some stage tell me about the previous 
will, the 1950 will? A. I possibly may have at 
that time, yes.

Q. About when was it that you came to see me the 
first time? A. After her death in 1961.

Q. Why did you come to Bermuda? A. lor the 
funeral.

20

Q. You were advised of her death and you came down 
for the funeral? A. Yes.
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NO... 1.5 In tlie Supreme
Court

Affidavit of Scripts of Fox    
No.15 

IN THE SUPREME COURT OP BERMUDA Affidavit of
1961: No. 41 Scripts °f

27th January
In the Estate of MARGARET YOUNG HORNE (also 1964 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

10 MARISCHAL PHILLIPS HUNTINGTON

and 

RICHARD CLEVELAND FOX Defendants

AFFIDAVIT OF SCRIPTS

I. RICHARD CLEVELAND FOX of the Parish of Pembroke, 
in the Islands of Bermuda, the second-named 
Defendant in this action, make oath and say, that 
no paper or parchment writing, "being or purporting 
to be or having the form or effect of a will or 
codicil or other testamentary disposition of

20 Margaret Young Home, (also known as Margaret Young 
Huntington) deceased, late of Warwick Parish in 
the Islands of Bermuda, the deceased in this action; 
or "being or purporting to be instructions for, or 
the draft of, any will, codicil or other testamentary 
disposition of the said Margaret Young Home (afore 
said) has at any time either before or since her 
death come to the hands, possession or knowledge of 
me this deponent or the hands, possession or knowledge 
of Messrs. Appleby, Spurling & Kempe, my attorneys

30 in this action, so far as is known to me, this
deponent, save and except a copy of a will purporting 
to be the true and original last will of the said 
deceased now remaining in the Registry of this Court, 
the said will bearing date the 22nd day of March 
1961, also save and except the carbon copy of a will 
signed by the said deceased now remaining in the 
Registry of this Court, the said will bearing date
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In the Supreme the 24th day of January 1950. 
Court

    SWORN at the City of Hamilton )
No.15 in the Islands of Bermuda this) Sgd: Richard C. Pox

Affidavit of 27th day of January 1964. )
Scripts of Pox ~ _Before me 
27th January
1964 Sgd* R. L. Barnard 
(continued)

A Commissioner for taking affidavits 
in the Supreme Court of Bermuda.

No. 16 NO. 16

Counterclaim Defence and Counterclaim of R.C.Pox

of R.C.Pox I1? THE supREME COURT QF BERMtmA 10
3rd February
1964 1961: No. 41

In the Estate of MARGARET YOUNG HORNE (also 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

MARISCHAL HIILLIPS HUNTINaTOF

and 

RICHARD CLEVELAND POX Defendants

DEPENCE AND COUNTERCLAIM OP THE 20 
SECOND-NAMED DEPENDANT

l.c As to paragraph 1 of the Statement of Claim the 
second-named Defendant admits that the Plaintiff was 
appointed Executor of a will alleged or purported to 
he made by Margaret Young Home, (also known .as 
Margaret Young Huntington) deceased, late of .Warwick 
Parish who died on or about the 28th day of March, 
1961, and that ; the same will aforesaid was dated 
22nd March, 1961.
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2. The second-named Defendant says that at the In the Supreme
time when the said will purports to have been Court
executed the deceased was not of sound mind,     
memory, and understanding. No.16

tether or in the alternative. Coun?erclaL

3. The second-named Defendant says that if (which of R<G>:B'OX 
is denied) the deceased was of sound mind at the 3rd February 
time when the said will purports to have been 1964 
executed the execution of the same was procured by (continued) 

10 the undue influence of the Plaintiff, William Edward 
Arthur Swan.

Substance of the Case

a) Under paragraph 2 of the Defence the second- 
named Defendant says that on a day in or about 
January s 1961, when the second named Defendant met 
the deceased at her doctor f s surgery her manner of 
behaviour and conversation was strange and 
nonsensical and that since that day until the date 
of her death she exhibited a change in personality 

20 consistent with that of a person whose mind was 
completely unbalanced.

b) Under paragraph 3 of the Defence the second- 
named Defendant alleges that at the time the said 
will dated 22nd March, 1961 purports to have been 
executed the deceased was aged and very weak 
physically, being confined to her bed in hospital 
and dying six days after the execution of the said 
will, that the said will was prepared by, or on the 
instructions of the Plaintiff, the sole beneficiary 

30 thereunder without reference to the executors of 
her previous will dated the 24th day of January, 
1950, including the second-named Defendant, that 
the Plaintiff assumed complete control over the 
deceased in her last days and so persistently 
exercised the said influence and control that the 
deceased was finally coerced into executing the 
will propounded by the Plaintiff.

And by way of COUNTERCLAIM the second-named 
Defendant says thats-

40 4. The said deceased duly executed her true last 
will dated the 24th day of January, 1950, whereby 
she appointed the second-named Defendant her 
executor together with the first-named Defendant 
and one, Edward Astwood, and the second named
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In the Supreme 
Court

No. 16
Defence and 
Counterclaim 
of E.G.Pox
3rd February
1964
(continued)

Defendant claims probate in solemn form of the 
same.

Delivered the third day of February 1964.

Appleby, Spurling & Kempe, 
Attorneys for the second- 
named Defendant.

To* Walter N. H. Robinson, Esq.., 
Church Street, Hamilton, 
Attorney for the Plaintiff.

Messrs. Hallett, Whitney & Patton,
Church Street, Hamilton,
Attorneys for the first-named Defendant.

10

No. 17
Plaintiff's 
reply and 
Defence to 
Counterclaim 
of Second 
named Defendant
4th May 1964

NO. 17

Plaintiff's reply and Defence to 
Counterclaim of Second named Defendant

IN THE SUPREME COURT OF BERMUDA 

1961: No. 41

In the Estate of MARGARET YOUNG HORNE (also 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN

and 

MARISCHAL PHILLIPS HUNTINGTON

and 

RICHARD CLEl/SLAND FOX

Plaintiff 20

Defendants

PLAINTIFF'S REPLY AND DEFENCE TO 
COUNTERCLAIM OF SECOND NAMED DEFENDANT

REPLY

1. The Plaintiff joins issue with the secondly 
named Defendant on his defence.
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DEFENCE TO COUNTERCLAIM In the Supreme
Court

2. The Plaintiff does not admit that Margaret     
Young Home (also known as Margaret Young Huntington) No. 17 
deceased executed her true Last Will and Testament ^ . .. fft 
dated the 24th January 1950, as alleged in the reSv and 
secondly named Defendant's counterclaim, or at all. Defence to

3. The Plaintiff says that if (which is not 
admitted) the said deceased executed any document ° ^^ 
dated the 24th day of January 1950, the said namea 

10 document was not her true Last Will and Testament 4th May 1964 
and that such document ought not to "be admitted (continued) 
to probate in solemn form as such.

4. Save as hereinbefore specifically admitted the 
Plaintiff denies every allegation of fact contained 
in the secondly named Defendant's counterclaim as 
if the same were set out herein seriatim and 
specifically traversed.

Delivered this 4th day of May 1964.

Sgd: Walter N. H. Robinson 
20 Attorney for the Plaintiff.

To: Messrs. Appleby, Spurling and Kempe,
Attorneys for the secondly named Defendant.

AND TO:
Messrs. Hallett, Whitney and Patton, 
Attorneys for the firstly named Defendant.

NO. 18 No. 18

Supplementary Affidavit of Scripts of Swan

IN THE SUPREME COURT OP BERMUDA Scrips of Swan
1961: No. 41 23rd fey 1964

30 In the Estate of MARGARET YOUNG HORNE (also
known as Margaret Young Huntington) deceased.

BETWEEN WJLLTAM EDWARD ARTHUR SWAN Plaintiff

and
MARISCHAL PHILLIPS HUNTINGTON

and 
RICHARD CLElELAND FOX Defendants
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In tlie Supreme 
Court

No. 18
Supplementary 
Affidavit of 
Scripts of Swan
23rd May 1964 
(continued)

AFFIDAVIT OP SCRIPTS 
SUPPLEMENTARY

I, WILLIAM EDWARD ARTHUR SWAN Of Warwick Parish in 
the Islands of Bermuda the plaintiff in this action 
make oath and say:

1. That no paper or parchment writing being or 
purporting to be or having form or effect of a Will 
or Codicil or other Testamentary disposition of 
Margaret Young Horne (also known as Margaret Young 
Huntington) late of Warwick Parish in the said 
Islands deceased the deceased in this action or 
being or purporting to be instructions for or 
draft of any Will Codicil or other Testamentary 
disposition of the said Margaret Young Horne has 
at any time either before or since her death come 
to the hands possessions or knowledge of me this 
deponent or to the hands possession or knowledge 
of my Attorney in this Action so far as is known 
to me this deponent save and except the true last 
Will and Testament of the said deceased filed in 
this action the said Y/ill bearing date the 22nd 
day of March, 1961, and save and except the original 
carbon copy of a Last Will and Testament of the 
said deceased exhibited to an affidavit of John 
MacMillan Stevenson Patton sworn on the 17th 
February, 1962, the said Will bearing date the 
24th January 1950.

Sworn at the City of Hamilton 
in the Islands of Bermuda this' 
23rd day of May, 1964.

Before me 

LOIS M. BROWNE

A Commissioner for taking Oaths, 
Affidavits and Declarations in 
the Supreme Court of Bermuda.

WILLIAM SWAN

10

20

30

This Affidavit was filed on behalf of the Plaintiff.
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NO. 19 In the Supreme
Court 

Further Amended Defence of M. P. Huntington    
No. 19 

US THE SUPREME COURT OF BERMUDA

1Q61- No AT Defence of 
1951. No. 43 M.P.Huntington

In the Estate of MARGARET YOUNG HORNE (also 17th June 1964 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

10 MARISCHAL PHILLIPS HUNTINGTON

and 

RICHARD CLEVELAND SOZ Defendants

AMENDED DEFENCE

FURTHER AMENDMENT PURSUANT TO ORDER IN COURT ———————— DATED 17th JUNE, 1964

1. As to paragraph 1 of the Statement of Claim the 
first-named Defendant admits that the Plaintiff was 
appointed Executor of a will alleged or purported to 
be made by Margaret Young Horne (also known as 

20 Margaret Young Huntington) deceased late of Warwick 
Parish who died on or about the 28th day of March, 
1961, and that the same will was purported to be 
made by the same deceased was dated 22nd March, 1961,

2. The first named Defendant says that the aaid 
Margaret Young Horne (also known as Margaret Young 
Huntington) was incompetent and not of sound mind 
for some time previous to the execution of the same 
purported will and at the time of the execution of 
the same purported will.

30 3. The first-named Defendant further says that the 
said liargaret Young_Horne (also known as Margaret 
Young Huntington) executed a will bearing date the
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In the Supreme 
Court

No .19
IPurther Amended 
Defence of
M.P.Huntington
17th June 1964 
(continued)

24th day of January, 1950, under which said will 
the first-namedrDefendant andone, Richard Cleveland 
ffoxwere appointed executors.'

4. The firsts-named Defendant is the only lawful 
son and heir-at-law and the only person entitled to 
the estate of ^he said alargaret ioung Horne^ also 
known as Margaret Young Huntingtonj who died on or
about the said 2oth day of March, 
intestate and a widow

61, if she died 
and one of the executors "

9 
h^ _

one of the "beneficiaries i ahe^died testate with 
respect to the said will dated 24th day of January,

5. The first-named Defendant counter claims:

(a) That the,Court shall pronounce against the said 
will dated the 22nd March. 1961,

pro-pounded "by the laintiff. 

(b) In the alternative -

Amended Pursuant 
to Order in Court 
17th June, 1964.

Probate in solemn form of the copy of the 
"said will bearing date tEe 24th day of 
January, 1950, filed herein as Exhibit "A" 
to the Affidavit of John Macmillan 
Stevenson Patton- sworn on the 17th day of 
February, 1962.

(2)____A declaration that_ the first-named
Defendant as the only lawful son and heir- 
af-law is the only person entitled to the? 
real and personal estate of the said 
Ergaret jfoung Horne (also known^as^ 
Marigaret Young Huntington) who died on or 
about ' the said 28th day of March. 1961, 
intestate and a widow.,

Originally Delivered the 27th day of March, 1963.

Hallett, Whitney & Patton 
Attorneys for the first-named 
Defendant.

TOJ Walter N.H. Robinson, Esq.., 
Attorney for the Plaintiff.

Messrs. Appleby, Spurling & Kempe, 
Attorneys for the second-named Defendant.

10

20

30
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NO. 20 In the Supreme
Court

Defence and Amended Counterclaim of R.C.Fox    
No ^ 2Q

IN THE SUPREME COURT OF BERMUDA Defence and
-men . AT -.1 Amended 
1961: No. 41 Counterclaim

In the Estate of MARGARET YOUNG HORNE (also of RlC 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN Plaintiff

and 

10 MARISCHAL PHILLIPS HUNTINGTON

and 

RICHARD CLEVELAND POX Defendants

DEFENCE AND AMENDED COUNTERCLAIM OF 
SECOND-NAMED DEFENDANT

1. As to paragraph 1 of the Statement of Claim the 
second-named Defendant admits that the Plaintiff was 
appointed Executor of a will alleged or purported to 
"be made "by Margaret Young Home (also known as 

20 Margaret Young Huntington) deceased, late of Warwick
Parish who died on or about the 28th day of March,1961 
and that the same Will aforesaid was dated 22nd March, 
1961.
2. The second-named Defendant says that at the 
time when the aaid will purports to have been 
executed the deceased was not of sound mind, memory, 
and understanding.

Further or in the alternative,

3. The second-named Defendant says that if (which 
is denied) the deceased was of sound mind at the 

30 time when the said will purports to have been
executed the execution of the same was procured by 
the undue influence of the Plaintiff, William Edward 
Arthur Swan.
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In the Supreme 
Court

No. 20
Defence ana- 
Amended 
Counterclaim 
of R. C. Pox 
(continued)

Substance of the Case

a) Under Paragraph 2 of the Defence the second-named 
Defendant says that on a day in or about January, 
1961, when the second-named Defendant met the 
deceased at her doctor's surgery her manner of 
behaviour and conversation was strange and nonsen 
sical and that since that day until the date of 
her death she exhibited a change in personality 
consistent with that of a person whose mind was 
completely unbalanced. 10

b) Under paragraph 3 of the Defence the second-named 
Defendant alleges that at the time the said will 
dated 22nd March, 1961, purports to have been 
executed the deceased was aged and very weak 
physically, being confined to her bed in hospital 
and dying six days after the execution of the 
said will, that the said will was prepared by, or 
on the instructions of the Plaintiff, the sole 
beneficiary thereunder without reference to the 
executors of her previous will dated the 24th day 20 
of January, 1950, including the second-named 
Defendant, that the Plaintiff assumed complete 
control over the deceased in her last days and so 
persistently exercised the said influence and 
control that the deceased was finally coerced 
into executing the will propounded by the Plaintiff. 
And by way of AMENDED COUNTERCLAIM the second-named 
Defendant says that:-

4. The said deceased duly executed her true last 
will dated the 24th day of January, 1950, whereby she 30 
appointed the second-named Defendant her executor 
together with the first-named Defendant and one, 
Edward Astwood. The said will was never revoked by 
the deceased and was at the time of her death a valid 
and subsisting will but the said will cannot now be 
found and the contents of the same are^contained in a 
carbon copy thereof marked Exhibit "A" annexed to the 
Supplementary Affidavit of Scripts filed herein and 
sworn' by John Macmillan Steve son Pat ton, Barrister'"' 
and Attorney, on behalf of the fir3t--pamed Defendant . 40 
on the 17th day of February, 1962, and the second- 
named Defendant claims probate in solemn form of the 

said will as contained in the said copy.

Doli-yor-ed 1>hc -1964.
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Delivered the day of 1964.

Appleby, Spurling & Kempe, 
Attorneys for the second-named 
Defendant.

To; Walter N. H. Robinson, Esq., 
Attorneys for the Plaintiff.

Messrs. Hallett, Whitney & Patton 
Attorneys for the first-named Defendant.

In the Supreme 
Court

No. 20
Defence and 
Amended 
Counterclaim 
of R. 0. Pox 
(continued)

10

. 21

Judge *s Notes

IN THE SUPREME COURT OP BERMUDA 

Civil Jurisdiction 

1961: No. 41

No. 21
Judge*s Notes 
17th June 1964

BETWEEN WILLIAM EDWARD ARTHUR SWAN

and
Plaintiff

MARISCHAL PHILLIPS HOBTINGTON)Ttoi,_ T,.,_ T, +fl RICHARD CLEVELAND FOX j-Ueienctan-cs

20

Action for probate in solemn form of a Will 
made by Margaret Young Home (also known as 
Margaret Young Huntington) deceased, on the 
22nd day of March, 1981.

Mr. W. N. H. Robinson for the plaintff. 
Mr. J, M. S. Patton for the 1st defendant. 
Mr. E. W. P. Vesey for the 2nd defendant.

Before: The Honourable Myles John Abbot, Kt., 
Chief Justice.

9.30 a.m., Wednesday, 17th June, 1964.

Vesey: I ask to amend defence and counter-claim of 
2nd defendant in paragraph 4 and hand in copy of 
proposed amended Defence and Counter-claim.
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In the Supreme 
Court

No. 21
Judge's Notes 
17th. June 1964 
(continued)

Plaintiff's 
Evidence

No. 22
M.E.B.Nash 
17th June 1964
Examination

Robinson; Vesey must allege that Will in existence 
at death of testatrix.

Court; Should not this be dealt with later? 

Robinson; I agree. I don't object to amendment.

Patton; I ask to amend Amended Defence in paragraph 
5(bJ(i) by inserting after "form of" the words "the 
copy of" and adding at end of paragraph "filed herein 
as Exhibit A to affidavit of John M.S. Patton sworn 
on 17th February 1962'% I don't object to Vesey's 
application. I put in agreed Necropsy Report. I 
want Major Elverson to produce hospital records. 
He is hospital administrator. I suggest he come at 
2.30 p.m. today.

Court; Very well.

Patton '. I also have medical witnesses and would like 
to know when I should have them here.

I have s -medical witness also.

]_Q

Robinson '. I have one witness who cannot be here 
before 22nd June .

Court; I should not be prepared to postpone completion2Q 
of plaintiff's case until then.

Robinson ; I expect to conclude rest of case by midday 
tomorrow.

Court; You had better mention this matter again when 
your other witnesses have completed their evidence. 
I will then listen to what defending oounael have to 
say on this subject.

Patton; I want to call a witness who is in Jamaica. 
But I hope he will be back in time.

No. 22 30

M. S. B. NASH

Robinson opens:

P.W.I; Morley Edward Bruce Nash, King Edward 
Hospital Registered Medical Practitioner, Medical 
Superintendent of King Edward Hospital since 1956.
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I remember Margaret Young Home being in hospital 
from 22nd-28th.3.61 when she died. I saw her 
once at least - probably within two days of 
admission. I spoke to her but noticed nothing 
unusual about her. I would have made- a note of any 
official complaint regarding the deceased. I 
received none. I would have been the person to 
receive one had there been any. Nurses 1 records 
would show any matter serious enough to be 

10 referred to me.

ZX; Fatten: I have examined official records of 
hospital on deceased. I agree doctor who admitted 
deceased put down something to the effect that 
deceased told a garrulous and confused story. 
He also said deceased was hypochondrial. His 
diagnosis was arteriosclerosis. Coronary 
Thrombosis senility. I have looked at nursing 
record. Deceased admitted 2.30 p.m. 22.3.61 and 
wanted a lawyer in connection with her Will.

20 Nurse made a note that deceased complained of 
being poisoned by carbon monoxide (GO) fumes. 
I recall an entry on nurses 1 records that 
"Patient says she has come to her senses and is 
going home - or words to that effect". Don't know 
date of this entry. Deceased complained of chest 
pains during her stay in hospital but I don't 
remember she ascribed any particular cause for them. 
I remember another entry: "Seems quite eccentric" 
also "Uncooperative - refuses all medications and

30 $iet", also "Patient very noisy and very 
apprehensive fl .

(Court; Necropsy report will be marked Exhibit A)

I see item 7 on Exhibit A. Generalized arterio 
sclerosis does not necessarily bring about mental 
instability, but it can do so. Multiple sclerosis 
is a neurological disease. Generalized arterio 
sclerosis is a vascular disease. Arteriosclerosis 
can begin at age of 20. Generalized form can be 
more severe in some parts of the body than others. 

40 Exhibit A means that some time previous to death
deceased had had a heart attack resulting in blood 
clots in heart and parts of these has become dis 
lodged and entered general circulation which caused 
collapse of two-thirds of right lung. This was 
cause of death. Nothing in anatomical findings 
which must have directly affected mental stability 
although any illness can do so to a greater or

In the Supreme 
Court

Plaintiff's 
Evidence

No. 22
M.E.B.Naah 
17th June 1964
Examination 
(continued)

1st Defendant's 
Cross- 
examination

Exhibit A
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In the Supreme 
Court

Plaintiff's 
Evidence

No. 22
H.E.B.Nash 
17th June 1964
1st Defendant's 
Cross- 
examination 
(continued)

2nd Defendant^ 
Cross- 
examination

lesser extent. I agree with, reservations, that 
deceased was a very sick woman on admission, ly 
reservations are that a medical man would say that 
all heart attacks are serious. One of the admission 
diagnoses was a heart attack. This would make me 
say she was seriously ill OB admission. It is diffi 
cult to generalize about heart attacks affecting 
mental stability. But any heart attack can result 
in serious mental incapacity. Item 4 of Exhibit A 
indicates previous heart attacks - more than one.

XX Veaeyt

Anatomical findings on Exhibit A are consistent with 
senility but do not point directly to it. Senility 
generally means mental abilities are impaired - 
patients have bizarre feelings, emotions and re 
actions to situations which arise and have childish' 
attitude and behaviour. I did not examine deceased, 
merely visited her room. A patient who is senile may 
suffer from delusions. Complaint of CO poisoning - 
patient said she thought she was getting the fumes 
from cars passing the hospital and entering the 
driveway near deceased's room. No possibility of 
poisoning but a person who has trouble in breathing 
needs the air to be as fresh as possible. Exhaust 
from car not odourless. Deceased was in Ward 7> 
to the right of the main entrance, on the first 
floor. Deceased's room faced both driveways, it 
was on a corridor, ly visit to deceased was not 
long enough for me completely to observe physical 
and mental condition.

Re-examinati on mary embolism is obstruction of lung artery - 
usually caused by blood clot. Normal Thrombosis 
means clot of blood adhering to wall of heart. 
Myocardial infarction means heart attack - when 
part of heart muscle dies from insufficient supply 
of blood. Coronary sclerosis is hardening of 
coronary artery. Mesentery is collection of tissues 
which contain blood vessels supplying intestines. 
Mesenteric Thrombosis is occlusion of peritoneal 
blood vessels. No. 9 is result of No. 8,
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NO. 23 

L. J. MADEIROS

P.W.2. Lawrence John Madeiros, Attorney of 
Supreme Court, Hamilton.

I took instructions from deceased to make her 
Will. This was at King Edward Hospital. My. 
secretary, Diane Jackett was with me at the time. 
I received a telephone message from the Hospital 
that deceased wanted to see me. After taking 

10 instructions, I returned to office, had Will typed 
and again with secretary returned to Hospital 
where deceased signed Will - this one, Exhibit B - 
and I and secretary witnessed it.

When I first saw deceased I asked what she 
wanted to put in the Will and she began to list 
her assets. I stopped her and asked her to whom 
she wanted to leave her property. She answered 
that she wanted to leave everything to the plaintiff 
whom I did not then know. Deceased told me she was

20 leaving plaintiff everything because at that time 
he was the only person concerned about her welfare. 
Deceased knew she was ill and thought herself very 
ill and did not expect to leave Hospital alive. 
I tried to comfort her. I had no reason to doubt 
her mental capacity. In my mind she knew exactly 
what she was doing. Deceased had consulted me 
previously on the matter during the four months 
before she died. I've always considered deceased 
eccentric but perfectly sane. Her mental

30 condition had not deteriorated when I saw her in 
Hospital. Plaintiff was not present when I took 
deceased's instructions. He had not so far as I 
know visited her then. Deceased said plaintiff 
did not know he was going to benefit under her Will.

XX. Pat ton;
I had not previously prepared a Will for deceased. 
I did not ask her about any previous testamentary 
dispositions, nor about her relatives. I knew 
nothing about her relatives or even if she had any 

40 No mention of relatives by deceased. I did not 
ask where deceased got her property. I 'phoned 
Dr. Macauley same day after Will was signed. I 
didn f t think it was necessary to have a doctor to 
witness the Will. I saw deceased in the afternoon

In the Supreme 
Court

Plaintiff's 
Evidence

No. 23
L. J. Madeiros 
17th June 1964

Examination

Exhibit B

Cross- 
examination
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In the Supreme 
Court

Plaintiff's 
Evidence

No. 23
L. J. Madeiros 
17th June 1964
Cro ss- 
exami nation 
(continued)

2nd Defendant's 
Cross- 
examination

of 22.3.61. I would be -surprised to hear that 
doctor who admitted deceased said she was 
garrulous, jumbled and confused and senile. 
Deceased never indicated to me that she was being 
poisoned by CO fumes. When I take instructions for 
a Will I don't regard it as part of my duty to 
enquire into testator's motives or family affairs. 
I have never said to a testator that while his Will 
is extraordinary I would still carry out instructions. 
I have, I now say, told testators that their instruc- 
tions are peculiar. If my advice is asked, I give it. 
I don 't consider a client coming to have a Will made 
is automatically asking for my advice. I did not 
know how well deceased was. I make a practice of 
getting Wills signed in duplicate. I had no idea 
deceased had a son. I remember telling Patton that.

Veaey;
I have no notes in diary showing time I took instruc 
tions. Only the three of us there when I took 
instructions. I think deceased was in a room by 
herself but I am not sure. I did not ask deceased 
if she had made a previous Will. I only wrote down 
name of plaintiff in my instructions. It never 
occurred to me to ask a doctor if she was fit to 
make a V/ill. But I spoke to Macauley as I always 
do this if a testaor is sick. Normally I 'phone 
the doctor before the Will is executed but on this 
occasion I did it afterwards because I did not find 
out from deceased who doctor was until she had 
signed Exhibit A. I didn't ask her when I took 
instructions because I did not think it necessary. 
When deceased told me about her assets she mentioned 
mortgages that she had. Deceased told me plaintiff 
was a sort of handyman around the house. I did not 
know that 2nd defendant had looked after her for 
many years. I don't know time when Will signed. 
I can't remember if office still open when I 
returned after Will signed. Now I say it was open. 
I have not kept notes of instructions. Deceased 
cried when she was giving me instructions. I asked 
her why she was in Hospital. I don't remember what 
she answered. I disagree that deceased was in de 
cayed mental state.
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EXs None.
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By Court; When I took engrossment of Will to 
deceased to sign I read it over to her. She did 
not read it herself. I asked her if she wanted to 
read it and she asked me to read it. When I had 
read it, deceased expressed agreement with it and 
signed it. I knew deceased owned a considerable 
piece of real estate. Clause 3 of Will is worded 
as it is to enable real estate to be charged with 
payments of debts if personal estate insufficient. 
I received no instructions to prepare Clause 3 in 
that manner. There is no record in my office of 
my having taken instructions to prepare Exhibit A.

In the Supreme 
Court

Plaintiff's 
Evidence

No. 23
L. J. Madeiros 
17th June 1964 
(continued)

Court

W. 24 

W. E. A. SWAN

P.W.3; William Edward Arthur Swan, Warwick Parish. 
Carpenter.

No. 24
W.E.A.Swan 
17th June 1964.
Examination

I knew deceased. After my normal working hours 
and on holiday I used to work for deceased as general 
handyman. Began doing so at "Warwick Villa" in 1940 
as a mason's helper. I was then employed by my uncle, 
Stanley Swan. One day she found me going up ladder 
with bucket of lime-wash and she told me I was too 
small to work. I was then twelve years old. She 
told my uncle I was too small. She gave me ten 
shillings, told me to go home andcome back when I 
was big enough to work. Next day deceased saw me 
working again at another property of hers. She 
again told me to go home when I had finished work. 
1949/50 I went back to "Warwick Villa" to work, 
ly father kept a horse there. He took me up there 
to hang some doors for deceased. I then saw 
deceased. She asked me if I had any experience of 
mowing and gardening. I said No but I was willing 
to learn. As a result, deceased took me on as a 
carpenter and gardener - part time as I said. 
Later I worked inside the house, cleaning, cooking - 
domestic work generally. Deceased paid me regularly. 
I began to live in the house a month before deceased 
died. I did not know deceased was going to leave me 
anything in her Will. At one time deceased asked 
me how I would like to own part of "Warwick Villa". 
I know 2nd defendant. Deceased asked me how would 
it be if she left 2nd defendant main house and me 
the cottage. I said I thought that would be very 
good because 2nd defendant and I got on well together.
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Plaintiff's 
Evidence

No. 24
W.E.A.Swan 
17th June 1964
Examination 
(continued)

1st Defendant *s 
Evidence

No. 25
H. J. Elverson 
17th June 1964
Examination

Exhibit C

On another occasion deceased said, "Swan, there's a 
lot of work around here". I said, "Yes, it is a "big 
place". She said, "Well one of these days you are 
going to have the headaches I am having with it". 
This remark of hers created no impression in my 
mind whatever. Second defendant worked for 
deceased at "Warwick Villa" for a short time in 
1953/54. He was looking after deceased's brother 
who was paralysed. Second defendant and deceased 
were not related "but they were good friends. lo

NO. 25 

H. J. ELTE'RSON

Patton asks to interpose Administrator of Hospital 
to put in hospital records.

Vesey and Robinson, no objection. 

Court: So be it.

P.W.I; Hamilton James Elverson, Administrator of 
King Edward Hospital. Registered Medical Practitioner. 
Records in my custody. I am here on subpoena.

Patton here wants witness to express medical 20 
opinion on records. Robinson objects. "This 
witness can only give an opinion on matters which 
he has himself observed. Bainbridge v. Bainbridge, 
1850 16 L.T.O.S. 245. (Report not available). 
Phipson 9th Edition, page 408 et seq.
Patton; I do not press that witness should give 
the evidence I sought to adduce. I shall put my 
hypothetical questions.
Witness continues: These, Exhibit C, are hospital 
records relating to deceased. Pink sheet made out by 
admitting hospital officer for every patient. Personal 30 
particulars of patient, also diagnosis suggested 'by 
doctor who asks for admission of patient. 
When Patient discharged, discnarge diagnosis also 
written in and sheet signed by doctor in charge of 
the case, which authenticates entire record. Pink 
sheet in Ex. C is signed by Dr. Macauley whose 
signature I know. White sheet, case history, 
examination by hospital resident doctor. This 
white sheet signed by Dr. May who is not in Bermuda 
now. Treatment sheet, blue, orders for medication
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1st Defendant's 
Evidence

No. 25
H. J. Elverson 
17th June 1964
Examination 
(continued)

and treatment, signed by a doctor item "by item. 
Nurses' notes, Form N.I - fully written up at 
change of each nursing shift by nurse in charge of 
shift. Also special investigation sheets; e.g. 
for x-rays and the like. At end of patient'sstay 
a case summary is written on a green sheet by a 
resident doctor and countersigned or initialled by 
doctor in charge of case. In this instance also 
necropsy report (Ex. A). "Demerol" is a morphine 
derivative used for sedation and pain-killing. 
Not given for mental condition. Would have 
dampening effect,ie. drowsiness, on patient. 
Exhibit 0, case history, contains two or three 
observations which have a bearing on deceased's 
mental state, in description of history of mental 
state   "jumbled, garrulous story" - "obese, 
slightly confused, hypochonriacal" - "senility". 
No. 7 of Exhibit A, anatomical findings, shows 
deviation from normal. The ward sister and Dr. 
Macauley and Dr. Ashcroft are still here. All 
others whose names appear in Exhibit C have left 
Bermuda.

X2C Vesey? None.

XX Robinsoni I had nothing to do with marking any of Cross- 
reports in Exhibit C. examination

No EX.

40

NO. 26

W. B. A. SWAN 

P.W. 3 returns to witness box, is reminded of oath.

Deceased ran "Warwick Villa" as a guest house. She 
ran the place herself and I helped. She ran it very 
well and successfully. Did all domestic duties and 
arranged accommodation. I remember 22.3.61. She 
ran guest house business up to two and-a-half weeks 
before that date. I was at Villa on 22.3.61. She 
went by ambulance. Before she went she asked me my 
full name. I gave it. She had never asked me for 
it before nor had I given it. She told me to take 
care of the place until she returned. I asked her 
if I was to get in touch with her relatives. She 
said no. I mentioned her son, Philip Huntington

Plaintiff's 
Evidence

 

No. 26
W.E,A.Swan > 
(continued 
from No.24)

Examination 
(continued)
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No, 26
W.E.A.Swan 
(continued 
from No.24)
17th June 1964
Examination 
(continued)

(1st defendant). She said her relatives would get
in touch with me first. I asked if she wanted me
to get in touch with 2nd defendant. She said no.
She said she wanted me to contact Coles Diel,
Madeiros or W. Robinson. I did not do so then.
Mrs. Adcock a relative contacted me. I told her
deceased then in hospital. That was on afternoon
of 22.3.61. I went to hospital to see deceased on
23.3.61 and every day thereafter until she died.
Nobody tried to prevent my seeing her. Never told 10
she was not fit to see me. She said she felt all
right and ought to have come into hospital earlier.
Treated well at hospital. She made no complaint.
We discussed "Warwick Villa". She asked me how
things were going. I said I was doing my best.
She told me if anything happened to her I should
contact P.W.2. I did not then know P.W.2 had
prepared Exhibit B. She said when telling me to
contact P.W.2 that I would be taken care of. She
then owed me three weeks' wages - I don't know how 20
much she owed me. I have never worked it out since.
I thought "being taken care of" meant that I would
be paid my wages. I didn't think of anything else.
When I saw deceased at hospital she was just the
same as she had been at "Vfarwick Villa". Quite
normal. Nothing peculiar about her. Day before
death I did not see her. I was told she was asleep.
After death I went to P.Yf.2. I then discovered
contents of deceased's Will. I consulted my
lawyers. About 1957 deceased spoke to me about her 30
Will. She said she had made a Will and was going
to change it. I did not see that Will. I never
told 2nd defendant I had a Will made by deceased.
I told him I had not seen a Will and he said if I
ever came across one to let him see it and then I
should destroy it. I know about Will of 24.1.50.
I have never seen original or had it in my
possession. I did not talk to deceased about
Exhibit B. I was not in any position to direct
deceased about her affairs. She made her own 40
decisions. I worked as her servant. Did what I
was told. Never ordered work to be done. Saw 2nd
defendant after death of deceased, same day as she
died, at his home. I told him of deceased's death.
I also saw a Mrs. White. She said she had been
looking for me all morning. She told me deceased
had died. A week after deceased's death I met 2nd
defendant on the street. He said he had been to
Bank of Bermuda and had seen Mr. Pantry and that
Pantry was working as a detective for this case. 50
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Did not say for whom working. 2nd defendant said 
Pantry told Mm people were trying to say deceased 
was out of her mind and that the 2nd defendant had 
told Pantry he had known deceased a long time and 
could not see how she could have been out of her 
mind. Second defendant talked about a statement 
which Pantry wanted him to sign - to the effect 
that deceased was insane. 2nd defendant said he 
did not sign because he did not believe deceased 
was insane. I said, "In a case like this people 
say anything". I said, "I have been to hospital 
every day and have seen nothing to support the 
rumours that deceased was insane". Saw 2nd 
defendant again two days later. He then told me 
he would help me if he could. He spoke of one 
Harry Sharpe and someone named White. He said he 
had been to see them and was going to give evidence 
for me and they had told him they would pay him 
very well if he would give evidence for them. 
This was before 2nd defendant became a defendant 
to this action. I know 1st defendant but not well. 
First saw him in 1955 or 1956 at "Warwick Villa". 
He is married with two daughters. I heard conver 
sation between 1st defendant and deceased. Argument 
developed. First defendant said deceased was not 
a fit mother for him to live under the same roof 
with. Deceased said, "After all these years since 
you left Bermuda, you haven't changed." Heard no 
talk about "Warwick Villa". This was a Thursday 
or a Sunday. 1st defendant did not stay at 
"Warwick Villa" that night. Deceased and 1st 
defendant did not get on. She tried to get on 
with him but failed. I always found deceased 
normal and straightforward. No trouble with her. 
At one time she offered to adopt my eldest son and 
bring him up and educate him. That offer was made 
in 1954.

In the Supreme 
Court

Plaintiff's 
Evidence

No. 26
W.E.A.Swan 
(continued 
from No.24)
17th June 1964
Examination 
(continued)

(Adjourned 15 mins. 
before)

Resamed. Counsel as

P.W.3 re enters witness box and is reminded of oath.

XI Pattern.
I confirm that when deceased told me "one of these 
days you are going to have the headaches I am 
having", this made no impression on me whatever. 
I don't know who contacted P.W.2. I don't agree

1st Defendant's 
Cross- 
examination
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No. 26
W.E.A.Swan 
(continued 
from Ho.24)
17th June 1964
1st Defendant's 
Cross- 
examination 
(continued)

Exhibit D

Exhibit 32

Exhibit F

deceased was eccentric. She was not constantly
litigating. I know she was mixed up in law cases
years ago. I know about land dispute re. South
Shore property. I know a little bit about it. Deceased
claimed she had land in Khyber Pass, Warwick. I
don't know how many lawsuits she had about that.
I didn't know she appealed to Privy Council twice.
I know she did once. Having failed by one channel
of litigation, she tried another. She was completely
obsessed about land she thought she owned in Khyber 10
Pass. She said she was going to petition Legislature
about it. She maintained her obsession until she
died. I considered this normal. She said it was
her property. She had some trouble with guests at
"Warwick Villa" about television. This went to
court. Deceased seized a T.V. set belonging to a
guest. G-uest went to Magistrate who ordered
deceased to return the set. It was returned but
n.o damage done to it. It was quite all right.
I deny set maliciously damaged. There was rent 20
due to deceased - that is why she seized T.V.
Deceased was charged also with malicious damage to
a house on South Shore. I don't know result of
case. I don't know who was complainant. I know
in 1922 or 1923 deceased was charged in Supreme
Court with shooting a man. She told me she had
been friendly with the man who was manager of
Inverurie Hotel and she was in company with him
and they had a quarrel and she shot him. His name
was Johnson. This Exhibit D appears to be a correct
record of that case. I know deceased was mixed up
with Gunnison Astwood over South Shore land. Have
not heard of land dispute with Ferguson or with
Leseur. Have heard of trouble between deceased
and Morris Gibbons. Deceased said Gibbons had
taken four acres of her land. That case went to
Privy Council. This appears to be correct copy of
Court Records of this case (Exhibit E) but I don't
know much about the case.

(Robinson admits this record. Put in as Exhibit E.
Also this record, put in as Exhibit P.) 40

I know of no other actions in which deceased was 
involved. She said something about 1st defendant - 
that when he was young he gave her a lot of trouble; 
she beat him and was taken to oourt as a result, 
and lost the case. After the case she wanted to 
take 1st defendant back homebut he would not go.

30
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Maybe court took first defendant out of deceased's 
custody because deceased was not a fit person to 
have charge of him. In 1957 I was part-time 
employed by deceased. When she told me she was 
going to change her Will, we were both working in 
the house. She sat down and so did I, at her 
request, to have a little talk with her. During 
the talk she told me about this Will she had made 
in favour of 1st defendant and 2nd defendant and 
Packwood Old Polks Home. She didn't tell me where 
the Will was. I knew she kept her papers in a 
suitcase in a wardrobe in her bedroom. That suit 
case is still in "Warwick Villa" with all the 
papers in it, I think. I have not opened it. I 
will bring it here tomorrow. I remember I had no 
knowledge of any testamentary paper except 
Exhibit B. I agree this was not true.

In the Supreme 
Court

Plaintiff's 
Evidence

No. 26
W.E.A.Swan 
(continued 
from No.24)
17th June 1964
1st Defendant's 
Cross- 
examination 
(continued)

9.30 a.m., Thursday, 18th June, 1964 (continuing) 18th June 1964

Resumed. Counsel as before.

P.W.3 re-enters witness-box and is reminded of oath.

XX by Patton continued;
I have now brought the suitcase which I have never
opened since death of deceased. Hobinson told me
of an enquiry made of him in February 1962 about a
Will of deceased. I caused him to write this
letter, Ex.G. I remember using an affidavit sworn Exhibit G-
by 2nd defendant whenhe asked to be joined in this
action. (Witness is shown affidavit). In spite of
seeing that I did not want the suitcase. (Patton
puts in. by consent, letter Ex.H, to which Ex.g is Exhibit H
a reply). After I saw this affidavit, in 1962,
I gave my lawyer instructions about the 1950 Will.
I was living in "Warwick Villa" in February 1961.
Five dogs there, kept in deceased -f s bedroom in three
cages. Two each contained two dogs and one contained
one. Three "huskies" and two "collies". I don't
consider it odd to keep five dogs in one's bedroom.
% talk with deceased about leaving the main house
to 2nd defendant and cottage to me was in 1957.
That conversation did not make me think I was
coming in for something. Nor did I when deceased
asked me my full name.. Nor when deceased said she
was going to change her Will. 2nd defendant stayed
in the house when deceased was away in Europe.
When she left she was dressed ordinarily - cotton



54.

In the Supreme 
Court

Plaintiff's 
Evidence

No. 26
W.E.JUSwan 
(continued 
from No.24}
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1st Defendant's 
Cross- 
examination 
(continued)

dress and rubber shoes. Now I say I don't know 
what shoes she had on. Normally she wore a dress 
and soft shoes. I remember when deceased's brother 
died. He was buried quickly but no more so than 
usual in Bermuda. I don't agree it was unnatural 
for deceased to tell me not to contact her relatives 
or 2nd defendant. It surprises me to hear that some 
relatives went to see deceased in hospital. When I 
suggested, to deceased I should contact 2nd defendant 
she said I should not because "he is sick, as I am'.'. 10 
2nd defendant after deceased's death said he was 
surprised he had not been contacted. He seemed quite 
upset. I tried to 'phone Madeiros and Robinson but 
failed. I deny call to Madeiros was made by me. I 
tried three times to 'phone each lawyer. I found 
the telephone was out of order at the house and 
did nothing more about it.

Deceased complained to me about a pain in her arm.
Didn 't say what caused it. She said she had a
steel brace in her back. I don't know why 2nd 20
defendant should want 1950 Will destroyed when he
was a beneficiary under it. He told me there would
be trouble about it. During month before deceased
went to hospital, her arm was paining her and I
used to massage it for her. Then after a week or
two she complained of stomach pains and did not
seem to improve although she was taking medicine.
Dr. Smith, came around one night and gave her a
prescription. Deceased felt dizzy one day in the
kitchen. Closed her eyes and leaned back. I spoke 30
to her, she answered in a weak tone of voice.
Nobody except house guests came to see deceased
during the month I lived in the house. Mrs. White
told me of deceased's death; so did Mr. Harry
Sharpe. He said nothing about 2nd defendant
giving evidence.

I was present in the house at argument between 1st 
defendant and deceased, but not in the room. I 
overheard most of what was said. There was an 
argument. I deny the discussion ended with 1st 40 
defendant saying he would think over the matter. 
Deceased did not adopt my eldest son because I 
wanted to bring him up myself. I have never seen 
deceased pick up golf balls inadvertently driven 
on her property.
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IX Vesey;
"Warwick Villa" could accommodate 18 guests. 
Some temporary and some permanent. She would 
collect rents from them. Breakfast was served 
and sometimes dinner. I was really the only staff 
she had. We had no difficulty looking after guests. 
I used to help deceased collect rent from guests and 
took over management of house while she was sick. 
She came to rely heavily on me. I "banked the lot

10 of money I collected. I only collected one lot. 
That was about two weeks before she went to 
hospital. She was not confined to bed when I 
went to live in the house. She was not, however, 
very well. I only collected one lot of rent 
because ..the next lot was not due before deceased 
died, ^o short-time guests then. I knew deceased 
and 2nd defendant were good friends. He used to 
visit her frequently. When deceased had problems 
she discussed them with 2nd defendant. Prior to

20 her last illness she never asked me to get 2nd 
defendant to see her. I may be wrong about the 
dates 1953/54 when I said 2nd defendant looked 
after deceased's brother who was paralysed. Dr. 
Smith had looked after deceased for several years. 
Prior to last illness I never knew deceased 
consulted any other doctor. Deceased suggested 
Dr. Campbell, who was my doctor, should look 
after her before she went to hospital. He visited 
her two days before she went. Dr. Campbell or

30 Macauley persuaded deceased to go to hospital. 
I don't remember if 1957 conversation about 
changing her will came before or after she 
suggested my having the cottage. Abdut that time 
she talked about my having her "headaches" about 
the property. I had no idea she was going to 
leave anything to me. I deny deceased was under 
my control and that I suggested she should make a 
Will in my favour. I deny I told P.W.2 deceased 
wanted to see him at hospital. I heard of deceased's

40 death about noon. I went to ^ee P.W.2 same afternoon 
Deceased had told me to do so in event of her death. 
I saw P.W.2 aboxit 3.0 p.m. I went to see him to 
collect my wages. I deny I went there because I 
knew deceased had left me her property. I saw 
2nd defendant in St. John's Hoad on day deceased 
died. That was after I saw P.W.2. I then knew 
I had been left all deceased's property, but I did 
not tell him so. I knew he had been a beneficiary 
under the 1950 Will. I didn't see why I had to

50 tell 2nd defendant about 1961 Will. Saw 2nd
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2nd Defendant's 
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(continued)

defendant "by chance ten days later. He said he had 
heard deceased had left me everything and there were 
lumoura deceased was insane and had been running through 
the hospital swearing. He said Pantry told him this. 
He said that at one time he was going to inherit part 
of. "Warwick Villa" and the Old Folks Home was also 
to benefit. He asked me where that Will was. I said 
I did not know.

(Adjourned 15 mins. Resumed. Counsel as before)

XK Vesey continued:
I didn 't deny to 2nd defendant knowing anything 10
about 1950 Will. I told him it could be in the
house but not where in the house it might be,
although I knew about the suitcase. I agree I might
have looked there for the 1950 Will but I never did.
Not because I knew it was not there. Did not suggest
it would be anywhere else. Never mentioned bank
vault. I had a bank vault. I see Ex. G-. I agree
I searched my vault, for the 1950 Will. I never told
Robinson about the suitcase. It did not occur to me
to do so. For the first time yesterday it occurred 20
to me that the 1950 Will might be in the suitcase.
I saw 2nd defendant's affidavit sworn 9.4.62 in my
lawyer's office. 2nd defendant said, "Why don't
you look for the will?" I said, "I will some time".
I deny having destroyed 1950 Will. 2nd defendant
did suggest I destroy this. 2nd defendant told me when
and if I found the Will I should show it to him and
then destroy it. I did not invent the story about
Sharpe and White giving 2nd defendant money to give
evidence for them. But they obtain no benefit under 30
1950 Will so it makes my story nonsense. I don't
know a Mrs. Donaldson friend of deceased.

Re-examination RX:
T~agree I took to Robinson another suitcase (not the 
one I have here) containing some of deceased's 
papers which related to Privy Council appeals. 
We looked in that suitcase for 1950 Will. I have 
never seen original of 1950 Will. Never had it in 
my possession. I did not take out of suitcase taken 
to Robinson any documents before I took it to 
Robinson. I see Ex. F. 2nd defendant is shown as 
a defendant in that case. So is deceased. I don't 
know that 2nd defendant was supporting deceased in 
that action. Ex.F relates to land between Khyber 
Pass and South Shore Road. I know Warwick Lane which 
runs between the two. Deceased was fond of dogs. 
Deceased always called me her son and her backbone. 
But I never made decisions for her.

40
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By Court;
Nothing deceased said to me ever gave me the 
impression I was going to benefit under her Will. 
I realize that is difficult to believe. I don't 
know who called the ambulance to take deceased to 
hospital. I can't explain why deceased should tell 
me to look after the place until she returned and 
told P.W.2 two hours or so later she did not think 
she would leave hospital alive. It would be right 

10 to say I was in deceased's confidence. It may be 
that the T.V. set was damaged, maliciously or 
otherwise. At one time I saw the suitcase which 
I have brought here this morning with a paper 
sticking out of it. So that is how I knew 
deceased kept her papers in it. I went to the 
wardrobe one day to fetch something for deceased. 
But I didn't look in suitcase. That was about five 
years ago. I then knew something about how she 
was going to dispose of her property.

In the Supreme 
Court

Plaintiff's 
Evidence

No. 26
W.E.A.Swan 
(continued 
from No.24)
18th June 1964 
By Court

20 NO. 27

COURT NOTSS

2.30 p.m. Friday, 19th June, 1964 (continuing) 
Resumed. Counsel as before.

Robinson: My witness cannot be here until Tuesday, 
I shall have to ask for adjournment until Tuesday, 
after Mr. Jones has been heard.

No. 27
Court Notes 

19th June 1964

NO. 28 

E. A. JONES

P.W.4: Eric Arthur Jones, Hamilton, Barrister-at- 
30 law and Attorney of this Court.

I knew deceased. She consulted me in December 
1957. My file was taken away by deceased. I rely 
on memory and such other information as has been 
made available. She wanted to have set aside a 
judgment of the Privy Council against her. This 
had upheld a judgment of this Court of 6.4.51. 
She claimed to have discovered fresh evidence. 
She had claimed four acres of land, part of Astwood 
Estate. She was not entitled to this area. She

Plaintiff's 
Evidence

No. 28
E. A. Jones 
19th June 1964
Examination
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1st Defendant's 
Cross- 
examination

said she knew title to Astwood Estate. Two sets of 
deeds, one destroyed by fire during Astwood's life 
time. She did not succeed in getting Privy Council 
judgment set aside.

(T inform Robinson that most of Mr. Jones 1 evidence 
seems irrelevant and that I shall note only what 
I consider relevant. M.J.A.)

Defence contended action begun by me frivolous and 
vexatious and must be stayed. Judge held evidence 
not fresh and decided in favour of defendant. 
Deceased was not satisfied. She wanted to pursue 
the matter but I advised her against it. She was a 
strong-willed woman, almost dictatorial. Even after 
I advised her it was useless to continue, she 
nevertheless continued.

XX Patton:
Deceased never showed me any deeds dealing with this
four acres of land.

XX Veseys Hone.

10

No. 29
Court Notes 
19th June 1964

Plaintiff's
Evidence
(continued)

No. 30
S. K. Pettit 
23rd June 1964
Examination

NO. 29 

COURT NOTES

Robinson now asks adjournment to Tuesday, 2.30 p.m. 
(23rd June 1964).

Patton: I suggest case continues and plaintiff's 
last witness be interposed later. Now I say I don't 
object to adjournment.

Vesey; No objection.

Order; Adjourned 2.30 p.m. 23.6.64.

NO. 30 
S. H. P3TTIT

P.W.5; Stanley Hood Pettitt, 2039 Dovercourt Avenue, 
Ottowa, Canada. Textile consultant.

I was in here end November I960 till April 1961. 
I lived at "Warwick Villa", Upper Avenue from 1.1.61. 
I saw an advertisement. I 'phoned deceased and saw

20

30
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30

her Other flat in exoellenb order and cloau. That 
was about third week in December I960. Deceased 
had five dogs - two collies, three huskies. She, 
T gathered, had these animals aa watchdogs. She 
kept 1hese dogs in the yard. I saw deceased almost 
daily and talked to her. She seemed well informed, 
about financial matters. She managed "Warwick 
Villa" very efficiently. I knew deceased went to 
hospital 7.0 a.m. that day she didn't look very 
well when she Vv'ent to switch on our watej: pump. 
Plaintiff was then working at "Warwick Villa" 
doing general utility work. Deceased seemed to 
depend on him a lot. I would not say plaintiff 
was dominating deceased   but other way round. 
I am surprised to hear she told a garrulous and 
jumbled story at hospital.

XX Patton;
Deceased never said anything to me about land on
South Shore.

XX Veseys Deceased was sick for two weeks before 
she went to hospital. Shoulder pains. Never 
mentioned a piece of steel. I don't know if 
plaintiff collected rent, I paid monthly in 
advance. Although deceased was sick she was 
still around. Saw her once or twice every day. 
Ten to twenty minutes chat. Plaintiff lived in 
house from 1.3.61 onwards.

No HZ.

NO. 31 

COURT NOTES

Robinson puts in death certificate of (l) Edward 
Astwood, Ex. I; (2) Deceased, Ex. J.

In the Supreme 
Court

Plaintiff's 
Evidence

No. 30
S. A . Pettit 
23rd June 1964

Examination 
(continued)

1st Defendant's 
Cross- 
examination

2nd Defendant's 
Cross- 
examination

No. 31
Court Notes 
23rd June 1964

Exhibit I. 
Exhibit J.
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In the Supreme 
Court

1st Defendant^ 
Evidence

No. 32
M. A. Gibbons 
23rd June 1964

Examination

Exhibit K 

Exhibit E

2nd Defendant's 
Cross- 
examination

NO. 32 

M. A. GIBBONS

D.W.2S Morris Alvin Gibbons, Tuckers Town, Real 
Estate Agent, ret'd.

I knew deceased for many years. Got to know 
her better after I bought land from her cousin, 
G. Astwood, in late 1940s. Unfinished cottage on 
land. Deceased told me I had bought some of her 
land, that western boundary on my plan was 
incorrect, that the real boundary went through 10 
cottage. She erected a fence along this boundary. 
I removed it. Deceased put it back. I pulled it 
down again. It remained down. I found deceased's 
brother sleeping in the cottage. I took out his 
bedding and put him out. He left. I contacted 
deceased end suggested arbitration. Deceased said 
she could trust no one and y/anted a Supreme Court 
ruling. I suggested we go to court as friends, each 
pay our own costs and agree to abide by their 20 
decision. Deceased refused, so I told her to sue 
me. She never did so at that time. All this was 
in 1949/50. I began to remodel and build cottage. 
Contractor was building a chimney on western end 
of cottage. As a result of what he told me I went 
to cottage, found chimney pulled down and windows 
broken and other damage done. Deceased was there 
with some other people aimed with pitchforks, knives 
and garden tools. They were all outside my boundary. 
Deceased and I exchanged hot words. I warned her to 30 
desist from doing any more damage to my cottage. 
Two or three days later I found more damage done 
and instructed my lawyer. Deceased was charged in 
Supreme Court with wilful damage and convicted, 
£25 or one month. Bound over to be of good behaviour. 
This is a record of proceedings, Ex. K. I went on 
with building and I brought a Supreme Court action 
for damage done by deceased. This is record, Lx.E. 
I came to conclusion then that deceased was a little 
abnormal, obsessed over boundaries of the land. I 40 
thought she needed medical attention. I have had 
nothing to do with her since.

XX Vesey;
No question of anyone appearing in Court for her 
because she was not fit to appear. I think she 
gave evidence. I have had other land disputes. 
Normal people get obsessed about such matters.
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XX Robinson;

I am. not a doctor or psychiatrist

No RX.

In the Supreme 
Court

1st Defendant's 
Evidence

NO. 33 

CASSIE WHITE

D.W.3; Cassie White, State Registered Nurse, New 
York State. Cousin of deceased. Live at Warwick 
Parish. Spinster.

I have known deceased all her life. She was 
10 younger than I. I returned to Bermuda 1935. One 

night in early 1950s deceased came to my house and 
wanted me to go with her to take over Tom Swan's 
hill which she said belonged to our ancestors. I 
refused. That land is to the west of Spice Hill. 
Deceased was wearing house dress and rubber shoes. 
Apparently she was wearing no underwear. It was 
hot weather and her dress was sticking to her body. 
I remember Edward Astwood, brother of deceased. 
When he died I asked deceased when funeral was 

20 going to be. Deceased said there would be no
funeral and she was just going to bury him. She 
wanted nobody there but I went. She was dressed 
same as on previous occasion. Astwood died at night. 
Buried 10.30 a.m. next day. 
deceased was there in 1961.
asked if she had had a heart attack. She replied, 
"No, I had a black out; but it was gallstones. 
You know they are trying to poison me. The doctors 
are examining the pills now. You know £36,000 is 

30 a lot of money". She kept repeating this last
sentence. I told her not to worry about it. We 
promised to see her again and asked if there was 
anything we could do. She was very excited and 
nervous. The sides of her bed were up and she was 
about to have a bath. Sides prevent patient falling 
out of bed. Deceased mentioned plaintiff. She said 
he would look after everything: "He has my keys and

No. 32
M. A. Gibbons 
23rd June 1964
Plaintiff's 
Cross- 
examination

No. 33
Cassie White 
23rd June 1964
Examination

I went to hospital when 
Sharpe with me. We
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In. the Supreme 
Court

1st Defendant's 
Evidence

No. 33
Cassie White 
23rd June 1964
Examination 
(continued)

2nd Defendant's 
Cross- 
examination

Plaintiff's 
Cross- 
examination

By Court

all the apartments are self-contained". She also 
said, "No names mentioned but they are trying to 
Kill me to get the £36,000". Later I heard of 
deceased's death. I began to arrange funeral. 
Sharpe and I went to "Warwick Villa" to find 
plaintiff. Could not find him. That was morning 
of 28.3.61. Then we went to plaintiff's work place. 
He was not there. Returned to "Warwick Villa" to 
get some clothes for deceased's body. He promised 
to be at "Warwick Villa" at 12.0 that day. I asked 
if plaintiff knew who her lawyer is and he said 
"Mr. Madeiros" . Sharpe and I went to Hamilton and 
I 'phoned deceased's son whom hospital said had to 
be notified. I went to Madeiros 's office, then to 
"Warwick Villa" and the plaintiff met me there. 
We went to deceased's bedroom and I took necessary 
clothes. Plaintiff took them to undertaker. In 
bedroom were dogs' cages. I asked where dogs were 
and plaintiff sa: d he had put them in the pen 
outside. I have never offered any money to Pox to 
give evidence for me in this case. I did not know 
Mr. Pox. I know deceased's son.

XX Vesey:
When I saw deceased at hospital I had not seen her 
for ten years. I would not have called her 
irrational. But nervous. She knew me. Her 
conversation was not normal - unbalanced.

XX Robinson;
Deceased never said who was trying to poison her. 
She may have had gallstones. Sides of hospital bed 
not put up when patient about to die. Saw deceased 
on Friday after admission . Did not report 
conversation to hospital authorities.

No Rx.

By Court;
When I saw deceased in hospital I thought she was
mentally ill. Balance of mind disturbed.

20

30
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NO. 34 

H. SHARPE 

D.W..4; Harry Sharpe, Greendale, Warwick.

I knew deceased. When I was working at 
Inverurie Hotel where she also worked. She was my 
wife's 1st cousin. In the year 1922, deceased shot 
the manager, Clarence Johnson. She was tried for 
that offence and was acquitted. I saw Johnson 
later that year get into a carriage. I went with 
D.W.3 to hospital. I agree with what she said in 
evidence. She gave a true account of what occurred,

I'To XX Vesey or Robinson.

NO. 35 

P. G. ASTWDOD

D.W.5: Frederick Gunnison Astwood, Warwick. 
Cousin of deceased.

I gave evidence for D.W.2 in his action. 
Deceased summoned me to Magistrate f s Court in 
Somerset for trespassing on her property. I was 
acquitted. She told the magistrate I had thrown 
her down a quarry and almost killed her. That 
was untrue. I knew deceased all her life. 
Sometimes normal, sometimes abnormal. Abnormali 
ties - smashing up Gibbons' cottage and shooting 
Johnson.

XX Vesey:
Astwood family often fell out over property.

XX Robinson:
She complained to Magistrate that I had removed 
her from her own land. I last saw her I don't 
know when. I can remember what she looked like.

In the Supreme 
Court

1st Defendant's 
Evidence

No. 34
H. Sharpe 
23rd June 1964
Examination

No. 35
F. G. Astwood 
23rd June 1964
Examination

2nd Defendant's 
Cross- 
examination

Plaintiff's 
Cross- 
examination

No EX
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Margaret 
Huntington 
23rd June 1964
Examination
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No. 36 

MARGARET HUNTINGTOK

D.W.6; Margaret Huntington, wife of 1st defendant. 
Clifton, New Jersey.

I first met deceased in 1954 fit Hotel Commodore, 
New York City. She was staying th-^-e. I saw her in 
the lobby. She was wearing a heavy coat, rubber 
shoes. She had a dress on under the coat. 
Deceased said she was going to High Court in England 
about her property. She had asked 1st defendant and 
me to see her at the hotel.

(Robinson objects to witness saying what conversat 
ion took place with deceased at the hotel.

Court; I was wondering when one of the three counsel 
would raise this question of admissibility. I shall 
require counsel, if they want me to take notice of 
anything the deceased is alleged to have said, to 
satisfy me that evidence of what she said is 
admissible.

Patton: The evidence I want to adduce seeks to 
contradict Swan about the contract made with 1st 
defendant.

Court; You will have to satisfy me that this 
evidence is admissible.

Patton; I cannot at this moment do so.

Court: Then evidence will not be admitted. M.J.A.)

10

20

Witness continues: About a year later I was in 
Bermuda. I remember plaintiff saying he heard a 
conversation between 1st defendant, I and deceased. 
Plaintiff did not give a true account. Nothing of 
this kind happened on a Thursday or a Sunday. On 
that Thursday, 1st defendant was not there and we 
left for U.S.A. prior to the Sunday. Last day 
deceased sent for 1st defendant. We all went. 
There was then no argument at all. Deceased showed 
us a flat.
XX Vesey: None.

30
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XX Robinson;

Contract was never discussed to my knowledge. I 
would have known if they had. Now I say contract 
was discussed in my presence.

No RZ.

In theSupreme 
Court

1st Defendant's 
Evidence

NO. 37 

E...T. HICHAKDS

I3.W.7; Edward Trenton Richards, Attorney of this 
Court , Hamilton .

10 I acted for deceased between 1948 and 1951 
approx. in relation to the property and I made a 
Will for her. I think the original was handed to 
her. Can't find any receipt. In those days I did 
not keep Wills for clients. This copy Will, Ex.L, 
came from my files. It is a copy of this Will which 
I made for deceased. The Will was witnessed by me 
and one of my clerks. I produce the instructions 
for this Will taken down in my own writing. (Ex.M). 
No ordinary gift of real estate. About this time

20 deceased engaged in land litigation. Deceased was 
very obstinate, hasty and aggressive woman. Not 
always amenable to advice. Ex. L is the only Will 
I ever drew for her. Later in 1950 deceased was 
prosecuted in Supreme Court and was convicted and 
wanted me to bring an action against the judge 
because he had severely criticised her conduct. 
I advised her against doing this. So she withdrew 
instructions from me. At the time original of 
Ex.L was signed, I read it over to deceased;

30 handed it to her, she read it, signed it and Miss 
Williams and I witnessed it, in presence of 
deceased. We were present when deceased signed 
original of Hx. L. Miss Williams completed Ex.L.

Veseyi I agree Ex. L is a carbon copy. Usual

No. 36
Margaret 
Huntington 
23rd June 1964
Plaintiff's 
Cross- 
examination

No. 37
E.T.Richards 
23rd June 1964
Examination

Exhibit L

Exhibit M

practice is to take a carbon copy when original is 
typed. I ain sure deceased was of sound mind, 
memory and understanding when she signed original of 
Ex.L. She had then been a client of mine for two years.

2nd Defendant's
Cross-
examination
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In the Supreme 
Court

1st Defendant's 
Evidence

H. T. Richards 
23rd June 1964
Plaintiff's 
Cross- 
examination

No. 38
Court Notes 
24th June 1964

1st Defendant's
Evidence
(continued)

No. 39
A.W.Sedgwick 
24th June 1964

Examination

XX Robinson;

When deceased wanted to sue judge, this was a 
result of her ignorance.

No RX.

Adjourned.

NO. 38 

COURT NOTES

9.30 a.m. Wednesday, 24th June_., 1964(continuing) 

Resumed. Counsel as before.

Patton t Any statement of a deceased showing 
deceased's state of mind where that is an issue is 
admissible. Lloyd v. Powell Duffryn (1914) Appeal 
Cases 733 at p.751. In re. Wright (1920) 1 Ch.108 
at -D.117. Phixison 9th Ed. p.SC. Shailer v. Bumstead 
99 ?:ass. 112/120.

NO. 39 

A. W. S.3DGT/ICK

(Hobinson; This witness cannot give evidence of 
\vhat happened but only of what facts he found.

LO

D.W.8; Anthony William Sedgwick, Senior Magistrate, 
Berruud a.

On 11.7.59 I gave judgment in a. suit for damages 20 
brought by Madeleine Abelman against deceased for 
damages. The plaintiff had been wife of tenant of 
deceased. Tenancy terminated suddenly as result of 
matrimonial troubles between that plaintiff .and her 
husband. When it terminated, deceased obtained 
possession of a T.V. set belonging to that plaintiff's 
husband. Later he left Bermuda and gave T.V. set to 
the plaintiff.

30

Court; I shall only accept this witness's evidence 
of facts to that extent. M.J.A.)
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Witness continues '. lira. Abelman then sued 
deceased for £70 which. Mrs. Abelman said was 
value of T.V. set retained by deceased. First 
day of hearing, both parties in person, I tried 
to effect a settlement. Deceased's defence was 
she was retaining the T.V. until she was paid 
IS gns. for damage caused to one of her 
mattresses by Abelman's baby. After discussion 
it was agreed that deceased would return T.V. set 
to Mrs. Abelman on receipt from her of 18 gns. 
Also agreed transaction should take place in 
office of Mios Browne, a barrister of this Court. 
T.V. set returnee!, and money paid but that did not 
conclude matters. Mrs. Abelman said set had been 
damaged. I saw it. T.V. expert said set had been 
deliberately damaged by a screwdriver or nail and 
I so found - mslicioiis damage by deceased. I saw 
the damages myself. Plaintiff in this action 
gave evidence. I produce my record of the case, 
Ex. H.

XX Vesey: Hon e. 

XX Robinson: None.

NO. 40 

C. A. SMITH

D.W.9; examined by Vesey (interposed) Charles 
Austin Smith, Registered Medical Practitioner, 
Court Street, Hamilton.

I knew deceased. Patient of mine for about 
11 years, 12.12.50 to 18.3.61. During that time 
I found deceased quite sound in mind memory and 
understanding. I did not know she had changed 
doctors until I heard of her death.

In the Supreme 
Court

1st Defendant's 
Evidence

No. 39

A.W.Sedgwick 
24th June 1964
Examination 
(continued)

Exhibit N.

2nd Defendant's 
Evidence- -

No. 40
C. A. Smith 
24th June 1964
Examination

XX Patton:
I see 3x. C and Ex. A. Last time I saw deceased 
was on 18.3.61. I had seen her on 8.3.61. 
Treating her for congenital heart disease. 
Ex.A consistent with that. Finding 7 '• Generalized 
arteriosclerosis due to age and compatible there 
with. Degenerative disease of arteries. Cantor 
on "Traumatic Medicine and Surgery for the Attorney", 
Vol. 8 p.386 - I don't consider deceased came in

1st Defendant's 
Cross- 
examination
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In the, Supreme 
Court

2nd Defendant's
Evidence

No. 40
C. A. Smith 
24th June 1964
Examinati on 
(continued)

Plaintiff's 
Cross- 
examination

Re-examination

1st Defendant's 
Evidence

No. 41
Nora Mitchell 
24th June 1964
Examination

either of the categories mentioned in this passage. 
I treated deceased for her arm. She told me her 
arm felt as though a nail had "been driven into it. 
I assured her there was no nail in her arm and 
that the pain was not caused "by a nail. Deceased 
"believed this. She may have come to disbelieve 
this a little later. I would be surprised to hear 
that she did, though.

XX Robinson:
Arteriosclerosis and Atherosclerosis are the same 
thing. Cantor: myocardial infarction, p.326, I 
agree with that statement and with the statement 
about dysponae. I never at any time thought of 
referring deceased to a psychiatrist.

RS:
"SEe complained of feeling pain like a nail in her 
arm on 7.1.61. Between then and 18.3.61. I saw 
her four times: 9.1.61; 23.1.61; 3.3.61; 18.3.61, 
On 18.3.61 she complained of oedema of ankles and 
legs, pre-cardial pains, dysponea (shortening of 
breath).

NO. 41 

NORA MITCHELL

D.V7.10; Nora Mitchell, Nurse, 
Live 'next to "Warwick Villa".

King Edward Hospital,

I knew deceased. I know 1st defendant. He was 
badly treated by deceased and she whipped him 
unmercifully on many occasions. I saw 1st 
defendant after one of these beatings. He was then 
eight or ten - in one of our stables I found him on 
the fodder. He was most unhappy - a weal across 
his mouth. I called Parish Constable who took 1st 
defendant to Police Station where he spent the 
night. T/eal looked as though 1st defendant had 
been whipped with a stick across his face. I can't 
say how deceased treated other people. She was 
like a slave driver. She worked her husband very 
hard. For many years I never saw her dressed in 
anything but a housedress and a pair of rubber 
shoes.

(Patton asks what witness can say as to her mental 
condition. Robinson objects and then withdraws 
objection.

10
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40
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Patton: I am putting the question to this witness
in her position as a neighbour. I do not seek to
get any medical opinion out of her at this stage.)

Witness continues: As a neighbour I have always 
felt deceased was as mad as a hatter. When 
deceased admitted to hospital I was on duty in 
Ward to which deceased admitted. I see nursing 
record in Ex. C. Only I, out of all the people 
who have compiled this record, am in Bermuda. 

10 -All "the others have left. It is part of a
nurse's duty to enter up running record from time 
to time. Diagnostic report on admission - I know 
Dr. May - this may be required of him. He is no 
longer in Bermuda. From my observation of deceased 
in hospital I saw nothing much the matter with her 
mentally.

XX Vesey;
I was not at hospital when deceased admitted but
thereafter li. saw her every day. Deceased did try

20 to make me believe that she had been or was being 
poisoned. Patients are queer cattle. If they 
come in with a mental disorder particularly. I 
think I would say deceased's mental balance was 
not disturbed when she was admitted to hospital. 
As a neighbour I had little to do with deceased. 
When she was in hospital I revised my previous 
impression that she was as mad as a hatter. 
Never discussed deceased's affairs with her. At 
hospital we only talked about deceased's state of

30 health and I dealt with any complaints she made. 
Except for obsession about being poisoned, she 
said nothing peculiar.

XX Robinson:
I can't remember why deceased thought she was
being poisoned.

No EX.

By Court;
I don't remember if deceased said who was doing
the alleged poisoning.

In the Supreme 
Court

1st Defendant's 
Evidence

No. 41
Nora Mitchell 
24th June 1964
Examination 
(continued)

2nd Defendant's 
Cross- 
examination

Plaintiff's 
Cross- 
examination

To Court

40 (Adjourned 15 mins. Resumed. Counsel as before)
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In the Supreme 
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Evidence

No. 42
J. B. Adcock 
24th June 1964
Examination

NO. 42 

J. B. ADCOCZ

D.-W.ll: John Bertram Adcock, Middle Road, Southampton 
Baker.

I had a livery stable behind V.'aiT/ick Villa from 
1932-1938. I remember three or four1 unusual 
occasions. She accused me of having my horses loose 
instead of securely tied. She would complain about 
horses eating her hedges. On one occasion I came to 
the stable and found her untying one of the horses. 
I watched her doing this, accused her of it and she 
denied doing 30. I had recently completed water 
tankage for horses and it had water in it. Cn one 
occasion I saw 1st defendant near the we/ber tank. 
He was taking water out with my pail. He tipped the

took his full pail back to 
this several times. I spoke 
and told him he should not do 

done in the dark. I was not

water into his pail and 
"Warwick Villa". I saw 
nicely to 1st defendant 
this. This was always
too harsh with 1st defendant because I considered he 
wasn't really responsible. Water not too plentiful 
at that tiiae. I spoke to deceased about it. She 
just turned round and walked away. I did nothing 
more abou'c it because I was afraid of getting 1st 
defendant into trouble with deceased. I thought he 
would be chastised. One night I was shipping water 
out of another of my tanks. Standing on top of tank 
with pail and rope. 9.30 to 10.0 p.m. 1st 
defendant came out of "Warwick Villa" like a bullet 
foil owe:".' by deceased. Both running. When she got 
opposite me she shouted to 1st defendant, "I'll 
shoot you". I shouted, "Shoot. God dam it, shoot." 
I couldn't see if she had. anything to shoot with.
Too dark, 
went back

iaac.
I said that to 

into the house.
frighten deceased. 
1st defendant went

neighbour's. D-.W.lO

She 
to
he went, 

I have
was the house to which

He usually went there when he got a flogging. 
often heard voices of someone being beaten in 
"Warwick Villa" and sometimes 1st defendant would run 
out followed by deceased.. No other child in the 
house or round the property. 1st defendant was a 
good boy and worked very hard for his age. Never 
be aroand the horses. Zept too busy. Directly after 
school he was kept working- until and after dark. Pie 
once was working my land for a week and on Saturday 
afternoon came out to me crying. Many golf balls 
were driven on to the stables and land \vhich I rented

10
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from deceased. Deceased would go and stand near 
such a ball and wait for owner to come to collect 
it and she would either pick it up or have a big 
argument with the owner. This happened very 
often. Some would resent it and others would 
just walk off. I remember her fighting with golf 
caddies. I always thought deceased was abnormal 
and an unusual person - I mean mentally abnormal.

XX Veseyi Hone.

XX Robinson;
I thought it unusual to object to golf balls on 
one's property. The balls came on to my property 
which I had rented. I had no objection to deceased 
coming on to that property.
RZ None.         

In the Supreme 
Court

HO. 43

ILADYS M. WIRTHLIN 

D.W.12; Gladys May Wirthlin, Bonnie Bank, Paget.

Between 1936 and 1937 I lived near "Warwick 
Villa". After about two months deceased came to 
visit me. She wanted to speak to my then husband, 
a police officer, privately. She did so. Two 
months later, my daughter was playing in the sand 
and 1st defendant came over and watched her. After 
a few moments deceased called him into her house. 
A few weeks later I saw 1st defendant come over 
again to talk with my daughter. I noticed he had 
a brown mark on his hand. Then deceased came out 
and took him by the hair and dragged him indoors. 
Same night about 8.0 p.m. I had shut up house. 
I was alone except for my daughter. I heard 
running footsteps. I heard a voice, "Open the 
door". I did so and 1st defendant came in. He 
bore marks all over his arms, legs and face and 
back - apparently caused by a satrap or a stick. 
I called the District Nurse. She came and took 
1st defendant away to her house. Two days later 
deceased was taken to Court for ill-treating 1st 
defendant. I never saw 1 st defendant after case 
until today. Many times I heard 'screams and cries 
from "Warwick Villa". I also did just before 1st 
defendant came to my home that night. Prom my 
observation, 1st defendant was a very hard-working 
boy - Cinderella - not allowed playmates. I

1st Defendant's 
Evidence

No. 42

J. B. Adcock 
24th June 1964

Examination 
(continued)

Plaintiff's 
Cross- 
examination

No.

Gladys M.
Wirthlin
24th June 1964

Examination
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In the Supreme 
Court

1st Defendant's 
Evidence

No. 43
Gladys M.
Wirthlin
24th June 1964
Examination 
(continued)

Plaintiff's 
Cross- 
examination

No. 44
Jessie Sharpe 
24th June 1964
Examination

thought deceased very eccentric and not normal. 
She didn't seem to know how to treat anybody. I 
was not afraid of deceased.

XX Vesey; None.

XX Robinson;
All these incidents took place from 1936-1937 onwards,
I left neighbourhood 1941.

No EX.

NO. 44 

JESSIE SHAKPE 10

D.W.13: Jessie Sharpe, wife of D.W.4. Cousin of 
deceased.

Known her all her life. We both went to Warwick 
Academy. When she first went there she was very 
eccentric and unreasonable. She would not go to 
school unless I coaxed her. Several times she 
would cry and rush home from school. After we left 
school I visited deceased's parents at "Warwick 
Villa". I remember deceased being put in prison 
after she shot Johnson. 1st defendant born in New 20 
York. I saw deceased at "Warwick Villa" about five 
years before she died. I went with my sister,D.W.3. 
Deceased was very busy and asked us to come up to 
see her family. She showed us four dog cages in her 
bedroom containing puppies and grown dogs. I went 
to hospital to see deceased with D.W.3. I asked 
her what was the matter, was it a heart attack. 
She said no, she had had a blackout and had been 
brought to hospital. "All those pills, all those 
pills; they are trying to poison me". I said, 30 
"Margaret, who is trying to poison you?" She said, 
"No names mentioned: £36,000 is £ lot of money. 
They are trying to poison me to get it". I said, 
" T,7ho?" She said again. "I'To names mentioned". I 
said if we could do anything she should ask the 
nurse to let us know. She had by this time grown 
very excited. I came to conclusion that deceased 
was mentally unbalanced.
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XX Vesey; None .

XI Robinson:
1 did not mention about poisoning to any doctor
or nurse.

NO RZ.

30

NO. 45 

COURT NOTES

(Patton now wants to ask further question in 
Examination-in-Chief to bring in a statement under 
Section 56(l)(a) of the Evidence Act. He says the 
maker of the statement had personal knowledge of 
the matters dealt with thereby because he had a 
telephone conversation with the deceased.

Robinson; I object. This would, in spite of s.56, 
be hearsay.

Vesey: I don't object. I think the statement 
comes within s.56 but whi weight the Court gives 
to it is another matter.

Patton: I still want to put in the statement.

Ruling: I agree with Mr. Vesey. The statement
may go in but its weight or value is a question
for me. M. J. Abbott)

Statement put in as Ex. 0.

Patton applies to put in deposition of 1st 
defendant, although he is here in Court.

Vesey and Robinson: I\o objection. "We consent". 

Order 1 Deposition admitted in evidence. M.J.A.

Patton applies for adjournment to call Dr.MacAuley. 
He has not been subpoenaed. I didn't know he was 
going away.

In the Supreme 
Court

1st Defendant's 
Evidence

No. 44

Jessie Sharpe 
24th June 1964

Plaintiff's 
Cross- 
examination

No. 45

Court Notes 
24th June 1964

Exhibit 0
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In the Supreme 
Court

No. 45
Court Notes 
24th June 1964 
(continued)

2nd Defendant's 
Evidence

No. 46
R. C. Fox 
24th June 1964
3xamination

Exhibit P

Vesey: I have no objection. 

Robinson 1 I don't object.

Order: The practice of which I have had so often 
to complain here,; of not subpoenaing witnesses is 
most reprehensible and I wish it to be known that 
this Court highly disapproves of it, and, if it 
continues, this Court may have to refuse adjourn 
ment sought for the attendance of a witness who 
has not been subpoenaed. As, however, the absent 
witness is going to give expert evidence only, I 
shall not adjourn the case, but I direct that Mr. 
Vesey shall proceed with his case now on behalf of 
the 2nd defendant, and Dr. MacAuley will be heard 
at a later date.

M. J. Abbott, C.J, 
24.6.64.

NO. 46 

R. C. FOX

D.W.14: Richard Cleveland Pox, St. John's Road, 
Pembroke. Gardener.

I went to work for deceased from 1937 to 1951. 
I was general handyman. Same work as plaintiff. 
1st defendant living at home while I worked there. 
He was 12 or 13 in 1937. Deceased talked to me 
about her Will in 1950 one evening at "Warwick 
Villa". She started talking about making a Will. 
She said she was making me and others beneficiaries. 
Did not mention 1st defendant. I said to her if 
she wasn't going to remember 1st defendant in her 
Will to forget about me. She turned to me and 
asked if I meant what I said. I replied, "Yes". 
A few days later another talk about the Will. She 
told me she had changed her mind and was going to 
make 1st defendant a beneficiary. She went to a 
lawyer to make a Will. She showed me the Will 
after she had signed. I see 3x.L. It is, according 
to my recollection, absolutely the same as the Will 
shown to me by the deceased. I saw her put the 
Will in a suitcase the same size but I don't think 
the same one as this one, Hx.P. Ex. P is darker 
in colour than the one I saw. I made my Will 
about the same time and deceased put it at my 
request in same suitcase where she had put her Will.

10

20

30

40
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After I stopped working for deceased I continued 
to be friendly with. her. Used to see her once or 
twice a week. She used to ask me to come. She 
did once when she was feeling ill. Before her 
death I last saw her in January 1961 at D.W.9's 
surgery. I had gone to see D.W.9 because I was 
ill. Deceased saw me in the waiting room and said 
she was ill. She asked if I would v/ait until she 
had seen D.W.9. I said yes. When she emerged 
from consulting room we walked off together and 
she began talking about her sickness. I asked 
her what was the matter. She said she had a 
piece of steel moving up and down her arm. She 
said D.W.9 told her she had sciatica but that 
his diagnosis was wrong. I said nothing. I just 
thought it was peculiar and unusual.

(Adjourned. 2.30 p.m. resumed. Counsel as before)

D.V7.14 re-enters the witness box and is reminded 
of cath.

Plaintiff told me of deceased's death in 
evening of day she died. I asked plaintiff if 
she had asked for me during her illness. He said 
he had asked deceased if he should contact me and 
that deceased had said not to bother me as I was 
a sick man myself. I was not and had not been 
sick myself since January. Plaintiff I think 
mentioned Dr. MacAuley and Dr. Campbell as 
deceased's doctors. No more conversation with 
plaintiff that day. Next conversation few days 
later. After I had seen Mr. Pantry, "-e came to 
see me about deceased's death. Conversation with 
plaintiff on Woodlands Eoad near my home. Plaintiff 
mentioned the latest Will, Ex.B. I asked him about 
the Will in which I was a beneficiary and which was 
supposed to be in deceased's house. He said he 
had seen it and it was in the bank vault. I deny 
telling plaintiff if he found that earlier will he 
should destroy it. On the contrary, I told him to 
keep it and he promised he would. I never told 
him, as he says, that I had been to see Sharpe 
and Miss White and that I was going to give evidence 
for plaintiff and that they were going to pay me 
well if I would give evidence for them. When I was 
working for deceased she ran her own business 
correctly. She was a bit fussy at times but I 
wouldn't say she was out of her mind. She knew 
what she was doing as far as I was concerned. 
I saw nothing thereafter to make me change that opinion.

In the Supreme 
Court

2nd Defendant's 
Evidence

No. 4-6
R. C. Fox 
24th June 1964
Examination 
(continued)
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In the Supreme 
Court

2nd Defendant's 
Evidence

No. 46

R. C. Fox 
24th June 1964
1st Defendant's 
Cross- 
examination

Plaintiff's 
Cross- 
examination

XX Patton;
I was with deceased when she was summoned for cruelty 
to 1st defendant. I was in Court, as a pro so exit ion 
witness. Deceased said she had no objection so long 
as I spoke the truth. The magistrate who tried the 
case is now dead. I was there throughout the case. 
The magistrate may have said, "It is clear that this 
boy was punished beyond all reason". Deceased asked 
if she could address the Court. She was allowed to 
and she said that 1st defendant was only a boy of 
14 years of age and he stood to inherit everything 
that she owned, that she had been to the Court 
before to seek help about 1st defendant running 
away and that help had been refused. She probably 
did say that that day he stood to inherit all she 
had but within an hour he might be penniless. I 
went home with deceased. There she said that if 
1st defendant was lying in the road with a broken 
leg, she would step on him. She cried when she got 
home, When she finished crying she said, "I've had 
my cry out. This has hurt me very much. Philip is 
out of my mind now", and then talked about the 
broken leg. 1st defendant v/ent away and wrote to 
deceased years later when he was serving in U.S. 
Forces. Prosecution was in Ivlay 1937. I saw 1st 
defendant 'a letter. He asked deceased to forgive 
him for what he had done because he was going 
overseas to fight and sue might not hear from him 
again. Soon after prosecution deceased made a Will 
leaving everything to 3.P.C.A. Neither 1st defend 
ant nor I was mentioned. 'There was only one suitcase 
that I knew of. I looked in Ex. ? when it was in 
the house, but not through all the contents. My 
Will which deceased had, I don't know where it is 
now. Plaintiff told me D.W.7 drew the Will from 
which I was to benefit. Apparently deceased was 
convinced she had a piece of steel in her arm 
which she could feel moving up and down. I thought 
it was an unusual thing for her to say. Peculiar 
thing to say. I did not believe there was a piece 
of steel in her arm - I thought it was a 
of her imagination.

10
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30
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XX Robinson;
Plaintiff said he had put 3x. L in bank vault. I 
am sure he said that. Ha told me he had a key of 
bank vault . I said he had better go and get it 
in case it pot mi. sir id. I thought somebody else 
might get hold of it who had a key, but plaintiff 
saiJ he had the only key. I promised plaintiff
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that if there was anything I could do to help him 
i would. T deny saying I would give evidence for 
him. i agree I gave Robinson a statement plaintiff 
was there at the time. I did not then mention 
Ex.L. I did not then think of mentioning Ex.L. 
I knew plaintiff knew about the original of Ex.L. 
Plaintiff asked me to see Robinson. I agree I 
said of deceased, "She always told me she would 
never leave her son anything", and T don't remember 
saying, "She was coaxed by me to make a Will 
leaving something to Philip".

(Robinson read,-; to witness what he is supposed 
to have said to Robinson)

I was helping plaintiff because I thought that 
Zx.B was the only Will that mattered. I have 
changed my mind because Patton sent for me and I 
told him about the 1950 Will. When I saw 
Robinson I thought there was nothing wrong with 
Ex.3. I then affirmed deceased was of sound mind 
and good understanding. I don't know if plaintiff 
had anything to do with preparation of Ex.3. I 
don't believe plaintiff was coercing deceased to 
make Ex.B.

RX:
When I saw Robinson I had had no legal advice as 
to what my rights might be. Having seen Patton 
I sought legal advice. I don't think Plaintiff 
could have persuaded deceased to make a Will in 
his favour.

Case for 2nd defendant.

In the Supreme 
Court

2nd Defendant's 
Evidence

No. 4-6
R. C. Fox 
24th June 1964
Plaintiff's 
Cross- 
examination 
(continued)

Re-examination

40

NO. 47 

J. C. MACAULEY

S.W.15: John Charles MacAuley. 
Medical Practitioner.

Registered

I began treating deceased in 1961. I first 
saw her about 12.3.61 at request of Dr. Campbell. 
On examination I found I agreed with him that she 
had had a coronary thrombosis. She was suffering 
from severe heart failure. She refused to go to 
hospital then. Saw her twice next ten days and

1st Defendant's 
Evidence

No. 47
J. C. MacAuley 
24th June 1964

Examination
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In the Supreme 
Court

1st Defendant's 
Evidence

No. 47

J. C. MacAuley 
24th June 1964

Examination 
(continued)

2nd Defendant'a 
Cross- 
examination

Plaintiff'3 
Cross- 
examination

she finally agreed to go to hospital. She clrao 
suffered from other troubles. Degree of liver 
failure later substantiated by bio-chemical tests 
done while deceased was in hospital. Hxtremely 
sick woman. As a result of medical condition she 
was undoubtedly delusional and felt that previous 
doctors had tried to kill her. Veiy difficult 
patient in hospital, accentuated by liver failure. 
She was continually complaining about nursing 
staff and saying they were trying to poison her. 
She also thought T was trying to poison her. 
Treated for her various conditions but going down 
hill and died suddenly from a clot of blood from 
heart going into lung. I refer to Ixx. C. Pink 
sheet signed by me means I have approved contents 
of file.

XX Vesey;
V.hile deceased in hospital she was mentally disturbed.
Saw her on evening of admission. Saw her at home
earlier that clay. Yftien I saw her that evening she
was not in a fit mental state to make a Will.
Most unlikely she was in a fit state to make a \Vill
at any time during that day. I woulc- not have
thought she was at any time that day of sound mind,
memory and understanding.

10

XX Kobinsont
I am not a psychiati'ist. 
tests. ¥y main desire v;a 
hospital for treatment of 
liver failure. With live 
mental disturbance. I di 
disturbance. She was giv
pain-killing drug, 
her up to 18.3.61. 
observe deceased's mental 
very difficult patient.

No RX. 

Case for 1st Defendant.

I made basic psychological 
3 to get deceased to
cardiac troubles and 

r failure one often finds 
d. treat her for mental 
en "Demerol". It is a
may easily have treated
sufficient time to
condition. She was a 

I don't agree with D.W.10.

20

30

No. 48

Court Rotes 
24th June 1964

Exhibit C

NO. 48

cou:-.:r JTOTES
Pat to n: I want the whole of "Sx. C to go in as 
evidence under s. 56 of Evidence Act.

40
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Vesey & Robinson: No Objection. 

Court: So bo it. M.J.A.

In the Supreme 
Court

NO. 49 

COUNSEL'S ADDRESSES

Patton addresses Court;

P.W.I did not examine deceased regarding mental 
capacity.

P.W.2 at p.]&) inconsistent with plaintiff's 
evidence at p.190. But plaintiff then only person 

10 who knew deceased was ill.

P.W.2 did not ask about relatives - so he did not 
direct her mind to her responsibilities towards 
relatives. He made no enquiries about earlier 
Wills. He only 'phoned doctor after Will executed. 
Did he have doubts about testamentary capacity?

Why did deceased not read Will herself before 
signing?

P.W.2 knew deceased was eccentric - should have 
been put on guard.

20 Plaintiff's evidence should be accepted only with 
great hesitation. Plaintiff says he had no idea 
she had made a Will although deceased told him 
to see P.W.2 if she died.

Plaintiff to P.W.2 immediately after death, 
ostensibly to collect wages.

Relatives got to hospital and were welcomed. 
Plaintiff lying when he says she did not want to 
see them.

Plaintiff swore incorrect affidavit of scripts 
30 show casualness of what he says on oath.

There were two suitcases, Ex. P and another. Nobody 
knew about second one until plaintiff in box.

No. 48
Court Notes 
24th June 1964 
(continued)

No. 49
Counsel's 
Addresses 
Patton (1st 
Defendant) 
Vesey (2nd 
Defendant) 
Robinson 
(Plaintiff) 
24th and 25th 
June 1964

Patton
(1st Defendant)
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In the Supreme 
Court

No. 49
Counsel's 
Addresses 
Patton (1st 
Defendant) 
Vesey (2nd 
defendant) 
Robinson 
(Plaintiff) 
24th and 25th 
June 1964
Patton (1st
Defendant)
(continued)

Can it be "believed that he did not look in suitcase? 
7/hy not take suitcase to lawyers?

Maybe he thought absence of other Will might put him 
in stronger position - p.191.

Plaintiff agreed deceased eccentric and obsessed 
over land on South Shore.

Submits there was a delusion about a piece of steel - 
arm or back? P.W.4 - is evidence of 1st defendant.

D.W.2 - man of responsibility - concluded deceased
mentally jk. Continual obsession about land.

D.\7.3 - delusions of deceased in hospital. Has 
medical knowledge.

D.W.10 - evidence of treatment of 1st defendant. 
Loath to disclose medical facts about patients.

D.W.13 - confirms what happened at hospital - should 
be believed.

D.'V.ll - evidence about 1st defendant. I say 
deceased oied intestate.

D.W.12 - mental condition of deceased. 

D.TC.15 - unimpeachable v.'itness. 

Evidence Act s.57.

2nd defendant's evidence - aversion of deceased 
from 1st defendant; irrational dislike of 1st 
defendant because Court took him away from deceased.

Irrational dislike not necessarily delusion.

Three possibilities: (l) deceased sane March 1961? 
No. Plaintiff must prove that on 22.3.61 deceased 
had testamentary capacity.

10

20

(Adjourned. 25.6.64. M.J.Abbott C.J. 24.6.64)
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9.30 a.m. Thursday, 2!?th June, 1964 (continuing)

Counsel as before.

Patton continues address;

Sutton v. Sadler, 140 E.H. 671 at p.674/5.

Smee v. Smee 43/50 1879/81 L.J.N.3. Probate 
Division p.8 at p.13.

Clear evidence deceased under delusion re land 
since 1948, about steel in her arm prior to making 
Ex. B, delusions in hospital at time of making 
Ex.B. D.W.15 and hospital records show degenera 
tive disease - treatment of 1st defendant. 
Possibility deceased not of sound mind at time of 
executing Sx. I - delusion re. South Shore land - 
Mr. Gibbons' and Miss White's evidence - treatment 
of 1st defendant. Onus on 2nd defendant to establish 
sanity at time of execution of Sx. L. Where Will 
not forthcoming at death this is p.f. evidence of 
its destruction. Patten v. Poulton 164 E.R.626.

P.W.2:- deceased did not apply her mind to a 
previous Will - no animus revocandi.

Was Ex. L destroyed by plaintiff before or after 
deceased's death? That would destroy any possible 
intention to evoke.

I must, if I want to set up intestacy, prove Ex.L 
destroyed either by deceased or by someone else by 
her direction during lucid interval. Harris v. 
Berrall 164 S.R. 671.

E. Astwood executor under Ex. L died before deceased.

During this period deceased discussed distribution 
of estate between plaintiff and 2nd defendant. 
Deceased told 1st defendant iii New York about Ex.L» 
No cogent evidence Ex. L revoked during lucid 
interval. No residuary devise in Ex. L. "Delusion" 
legal and Medical Dictionary p.26.

No delusion regarding 1st defendant. 

Dew v. Clark 162 S.R.410.

Harwood v. Baker 13 E.R.117 at p.120 (Privy Council 
case)

In the Supreme 
Court

No. 49
Counsel's 
Addresses 
Patton (1st 
Defendant) 
Vesey (2nd 
Defendant) 
Robinson 
(Plaintiff) 
24th and 25th 
June 1964 
(continued)
Patton (1st
Defendant)
(continued)
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In the Supreme 
Court

No. 49
Counsel's 
Addresses 
Patton (1st 
Defendant) 
Vesey (2nd 
Defendant) 
Robinson 
(Plaintiff) 
24th and 25th 
June 1964

Patton (1st 
Defendant) 
(continued)

Vesey (2nd 
Defendant)

Waring v. Waring 13 E.R.715.

Smith v. Tebbitt (1867) 1 P. & D. 398 at P.401.

Leading case - Banks v. Goodfellow (1870) L.R. 5 Q.B. 
549 at p.569/70/71.

But this applies only to Ex.B.

Boughton v. Knight (1872) 3 P. & D. 64 at p.72/3. 
Deceased in that case eccentric - irrational 
repulsion towards children.

Burdett v. Thompson (1873) 3 P. « 3. 73 n.

Eccentricity and an unnatural "/ill puts plaintiff to 10 
proof.

Siaee v. Smee (supra).

Pilkington v. Gray (1899) A.C.401.

3ccentriciti.es alone not sufficient to upset a Will.

Illness Einc genii:.ty.
Coombes cr.se 72 "2.R. 888 (1604).

Harwood v. Baker (supra). Deceased never applied her 
mind in making Ibc. 3 to whom she was excluding.

Marsh v. Tyrrell 162 E.R. 793 at p.806.

Testator must be of disposing memory. 20

Batton Singh v. Amirchand (1948) 1 A.E.R. 152.

(Adjourned 15 mins. M.J.A.) 

Resumed. Counsel as before.

Vesey addresses Court.

Amended defence of 1st defendant, para. 2. No 
allegation of unsoundness of mind at time of Ex.L. 
Might be revocation of Ex. L.

I support Patton's argument re. Ex. B. Undue influence- 
deceased mentally sick - not managing own affairs 
just before death. Plaintiff managing her affairs. 30 
So relative or 2nd defendant called in. Ex. B. 
excludes friends ana relatives. Plaintiff says he
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knew nothing about Ex. L. Plaintiff's evidence 
he never expected to benefit. 3 Halsbury 39 
p.858/9 para. 1301. Vigilance of court should be 
aroused.

Tristain & Coote's 20th Edition p.622. 

3 Halsbury 39 p.355 para. 1293/4. 

Pilkington & Gray (supra) at p.407.

D.W.15 - cogent evidence. Saw deceased before 
and after making Ex. B. Supported by Miss White 

10 and Mrs. Sharpe - contra Mrs. Mitchell and
Madeiros. Madeiros - see Marsh v. Tyrrell at 
p.S02. Madeiros contacted doctor afterwards. 
Had Robinson wanted to find out what doctor said 
he could have done so. Waring v. Waring (supra).

Banks v. G-oocifellow (supra) at p.559.

Ex. L. - No real evidence of unsoundness of mind in 
1950.

Obsession about land. Gibbons 1 evidence. 

Harris v. Berrall (supra). 

20 Tristam & Coote p.633.

Plaintiff said he had the Ex. L in the bank vault. 
Sufficient evidence to upset presumption of 
revocation of Ex. L.

Robinson addresses Court;
Ex. L. - 2nd defendant's affidavit of scripts. 
Who is to be believed - plaintiff or 2nd 
defendant? If 2nd defendant - why not mentioned 
original in affidavit?

Allan v. Morrison (1900) A.C.604. 

30 Welch v. Phillips 12 E.R. 828.

Fraudulent abstraction must be proved beyond 
reasonable doubt.

Ex. B - soundness of mind - Madeiros - other 
witnesses re mental capacity - Jones and Pettitt.

In the Supreme 
Court

No. 49
Counsel f s 
Addresses 
Patton (1st 
Defendant) 
Vesey (2nd 
Defendant) 
Robinson 
(Plaintiff) 
24th and 25th 
June-1964 "
Vesey (2nd 
Defendant) 
(continued)

Robinson 
(Plaintiff)
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In the Supreme 
Court

No. 49
Counsel's 
Addresses 
Patton (1st 
Defendant) 
Vesey (2nd 
Defendant) 
Robinson 
(Plaintiff) 
24th and 25th 
June 1964

Robinson
(Plaintiff)
(continued)

No. 50

Court Notes 
3rd July 1964

Witnesses called by defence have proved soundness of 
mind for plaintiff.

Dr. Smith's evidence: also Mrs. Mitchell and 
Richards.

Waring v. Waring (gqpro).

Three witnesses corroborate Madeiros, plaintiff and 
others as to sanity of deceased.

Plaintiff has discharged onus lying upon him. 

2nd defendant also supports plaintiff's case.

2nd defendant's case falls re. ^bc. 3 - witnesses 10 
asserted deceased of sound mind - Tox and Dr. Smith.

Dew v. Gla-rk 162 3.H.410 at p.418.

No evidence of finding of insanity here.

Lryden v. St. Leonards 1876 1 P.D.154 at p.251.

C.A.Y. Counsel will be notified when judgment
ready. M.J.Abbott, C.J. 25.6.64.

NO. 50 

COURT NOTES

10.0 a.m., Fri.ciey, 3rd July, 1964 

Reserved Judgment delivered. 

Mr. W.N.H.Robinson for plaintiff. 

Mr. J.M.S.Patton for 1st defendant. 

¥ir. T.'rm. R. Kempe for 2nd defendant. 

r'obinson on costs;

I ask that courts of plaintiff be paid out of estate 
Plaintiff put in this position by 1st defendant.

Patton; I agree plaintiff not at fault. I do not 
consent.

20
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Kempe; I agree plaintiff's costs should be paid 
out of estate.

Robinson; 1st defendant filed a caveat to start 
this action. Plaintiff had to "begin the action as 
plaintiff. So far as he knew deceased was sane. 
Plaintiff had every right to propound Ex. B.

Order as to costs;
With some reluctance, in view of "Mortimer on 
Probate" (2nd Ed.) p.627/8 and Page v. Williamson 
87 I.T.N.S. 146, I order that the costs of all 
parties shall "be paid out of the estate.

M. J. Abbott, C.J. 3.7.64.

NO. 51 

JUDGMENT

IN THE SUPREME COURT OF BERMUDA 
Civil Jurisdiction 

1961; No. 41

In the Estate of Margaret Young Home (also 
known as Margaret Young Huntington) deceased.

In the Supreme 
Court

No. 50

Court Notes 
3rd July 1964 
(continued)

No. 51

Judgment
3rd July 1964

BETWEEN WILLIAM EDWARD ARTHUR SWAN 

and

MARISCHAL PHILLIPS HUUTINGTON) 
RICHARD CLEVELAND FOX )

Plaintiff

Defendants

Mr. W. N. H. Robinson for the plaintiff. 
Mr. J. M. S. Patton for the 1st defendant. 
Mr. E. W. P. Vesey for the 2nd defendant.

Before: The Honourable Myles John Abbott, Kt.,
Chief Justice,

In this case, the plaintiff by the Statement of 
30 Claim endorsed upon the writ, claims probate in 

solemn form of a will dated 22nd March, 1961, of 
Margaret Young Home (also known as Margaret Young 
Huntington and hereinafter referred to as "the 
deceased") of which the plaintiff is appointed sole 
executor and by which he is made the sole legatee
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In the Supreme 
Court

No. 51
Judgment
3rd July 1964
(continued)

and devisee of the deceased's estc, 
both personalty and realty.

which comprises

The plaintiff, by his affidavit of scripts sworn 
on 9th June, 1961, avers (inter £ilia) that he has no 
knowledge of any testamentary disposition of the 
deceased other than the will of 22nd March, 1961 
(hereinafter referred to as "3x. B.") This averment, 
as the plaintiff later admitted in evidence, was 
untrue .

At the outset of the proceedings there was only 10 
one defendant, Marischal PhJllips Huntington, son of 
the deceased, and by his original defence, delivered 
on 13th June, 1961, he avers that the deceased for 
some tine prior to and at the time of her execution 
of lix. 3 was incompetent and not o:f sound mind. 
This Defence goes on to state that Ifr. Huntington is 
the only lawful son and heir-at-law of the deceased 
who (and I quote) "died on or about the said 28th 
March, 1961, intestate and a widow".

This Defence concludes with a counter-claim 
which asks that this Court will pronounce against 
:,ix. B.

On 31st October, 1961, Mr. Huntii^ton filed 
Particulars of Instances of Delusions.

On 5th December, 1961, Mr. Huntington filed his 
affidavit 01 scripts which almost exactly 
corresponds to that filed by the plaintiff save 
that Mr. Huntington mentions a will supposed to 
have been made by the deceased some years before 
under which he was to be a beneficiary.

A further affidavit of scripts made by Mr. 
Huntington's solicitor and filed on 22nd January, 
1962, gives more than a hint of another and earlier 
will made by the deceased, and a supplementary 
affidavit of scripts filed on 17th February, 1962 S 
brought to light a carbon copy of en original will 
made by the deceased on 24th January, 1950. This

20

30

carbon copy of the earlier will is hereinafter 
referred to as "Ex. L" and that earlier will as 
"the 1950 will 2. In 2x. L. Mr. HunUngton, one 
Richard Cleveland Fox and Edward Astwood (who died 
before the deceased) are shown as executors, and 
thereunder those three gentlemen and a certain 
chai'-ity are n^med as beneficiaries.

40
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Mr. Fox then applied for and obtained leave to In the Supreme
be joined as a co-defendant and Mr. Huntington Court
obtained leave to amend his defence by setting up    
his claim as an executor and beneficiary under the No.51
1950 will, as alternative to his previously filed T j,,_pnt
defence. duagmerrc

	3rd July 1964
Mr. Huntington and Mr. Fox are hereinafter (continued) 

respectively referred to as the "1st defendant" 
and the "2nd defendant".

10 The 1st defendant duly filed his amended defence 
setting up his alternative claims, and shortly there 
after his evidence was taken before a special examiner.

The 2nd defendant's affidavit of scripts relates, 
as might be expected, to both Ex. B and Ex. L and his 
defence avers that the deceased was, at the time of 
her execution of Ex. B not of sound mind, memory and 
understanding, and, in the alternative, that if the 
deceased was of sound mind, the plaintiff procured, by 
undue influence, the execution of Ex. B in his favour.

This pleading ends with a counterclaim by the 
20 2nd defendant for probate in solemn form of Ex. L.

The plaintiff's defence to that counterclaim 
does little more than traverse it.

Subsequently the plaintiff filed a supplementary 
affidavit of scripts bringing in Ex. L.

At the beginning of the trial further amendments 
were allowed to the defences and counterclaims of 
both defendants and it is important to note, as Mr. 
Vesey for the 2nd defendant pointed out, that nowhere 
in this final version of his defence and counterclaim 

30 does the 1st defendant make any averment in support 
of his alternative counterclaim that the deceased 
died intestate; no averment, that is, that she was 
of unsound mind or acting under undue influence 
or that she was in any other manner incompetent to 
make the 1950 will.

The 2nd defendant's amended counterclaim asks 
for probate in solemn form of Ex. L.

I first deal with Ex. B.

A very large volume of evidence has been given
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about the deceased's mental condition, "both prior to 
and at the time of the execution of Ex. B. Dr. Nash 
was not of very much assistance on this point 
because he only saw the deceased once after her 
admission to hospital on 22nd March, 1961 (the date 
of Ex. B) and did not on that occasion have 
sufficient time completely to observe her mental 
condition.

The plaintiff said the deceased's condition 
when he first saw her in hospital on the day after 10 
her admission was quite normal and just the same as 
it had been at Warwick Villa which she ran as s. guest 
house and where he worked as her handyman.

I regret to say I have come to the conclusion 
that the plaintiff told a large number of lies in 
his evidence. He admits that on several occasions 
the deceased spoke words to him giving, to any 
intelligent person, the clearest possible indication 
that he was going to benefit by her will. But the 
plaintiff, who is not unintelligent, says he never 20 
thought he was going to benefit. I do not believe 
that for one moment. Nor do I believe that when 
the deceased told him to contact Mr. Madeiros (P.W.2) 
the solicitor who prepared Ex. B for the deceased, 
if anything happened to her, the plaintiff thought 
he was merely going to get his wages from P.W.2.

Nor do I believe the plaintiff's denials of 
knowledge of the earlier will. The 2nd defendant 
says the plaintiff did know about it and I believe 
the 2nd defendant on this point. 30

I am quite sure that plaintiff lied when he 
said the 2nd defendant told him that if he (the 
plaintiff) found the 1950 will, he should destroy 
it. That is hardly likely when the 2nd defendant 
knew, as I believe he did, that he was a beneficiary 
under it.

The plaintiff's evidence about the television 
set seized by the deceased from one of her tenants 
for non-payment of rent is, I am convinced, quite 
untrue. He says the set v/as not maliciously 40 
damaged by the deceased while it was in her 
possession but I have had the advantage, on this 
point, of hearing the magistrate who tried a civil 
claim for damages to the set, brought by the owner 
of the set against the deceased. Evidence was
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given "before the magistrate that the set had been 
deliberately damaged by a screw-driver or nail and 
the magistrate so found. He also actually 
inspected the damage himself. It is only fair to 
the plaintiff to add that, at the end of his 
evidence, he said: "It may be that the television 
set was damaged - maliciously or otherwise".

There are other instances of glaring untruths 
in the plaintiff's evidence, but, in view of what 

10 I have to say later in this judgment, I need not
set them out here. Suffice it to say that I do not 
regard the plaintiff as a reliable witness.

To return now to the time of the execution of 
Sx.B: The conduct of P.W.2 who prepared 3x. B. on 
the deceased's instructions surprises me a good 
deal but I must, I think, limit my criticism of him 
to his lack of experience. That prevented him from 
taking the normal prudent precautions which every 
solicitor should take when taking instructions for 

20 a will from any client, young or old, sick or in 
perfect health. P.W.2's evidence shows clearly 
that he did not take any of those precautions. 
This particular client was sixty-four years of age 
and ill in hospital. In such a case, even more 
care should be exercised by the solicitor preparing 
a will for the client.

True enough, P.W.2 did speak to the deceased's 
doctor, but only after she had executed Ex. B. What 
then transpired between P.W.2 and the doctor we do 

30 not know.

To return now to the deceased's mental condition 
prior to and at the time of her execution of Ex.B: 
There is a long history to be gleaned from the 
evidence of the deceased's eccentricities. That is 
a mild word to use in some respects because it is 
abundantly plain that her treatment of her only son, 
the 1st defendant, was sadistic and cruel almost 
beyond belief. She was also, I am satisfied, 
completely obsessed about a piece of land which she 

40 thought she ov/ned, and no decision of any court 
made the slightest difference to her obsession 
that she owned it. She v/as very litigious, even to 
the extent of instructing her then solicitor, after 
the end of one set of proceedings, to sue the judge 
who had tried the case because he had, in giving 
judgment, severely criticized her conduct. The 
solicitor very properly declined to carry out those 
instructions.

In the Supreme 
Court

No. 51
Judgment
3rd July 1964
(continued)
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There are, in the evidence, other instances of 
extraordinary "behaviour, and some of these appear in 
the Particulars of the Instances of Delusions to 
which I have earlier referz^ed. Of those, I need 
mention specifically only Nos. 1 and 6.

To take No.6 first, there is the evidence of 
Dr. Smith (D.W,9) who said that he treated the 
deceased for sciatica in her arm and it emerges 
from the evidence of the 2nd defendant, that this 
was in January, 1961. On that occasion, the 2nd 10 
defendant was also under treatment "by D.W,9 and, 
after he had seen the deceased, she and the 2nd 
defendant left the surgery together. The deceased 
had told D.W.9 that her arm felt as though a nail 
had "been driven into it. D.W.9 assured her there was 
no nail there "but merely sciatica and thought she 
believed him, "but when the deceased and the 2nd 
defendant were walking along together afterwards, 
she told 2nd defendant that she had a piece of steel 
moving up and down her arm and that D.W.9's diagnosis 20 
of sciatica was wrong.

I find that the alleged delusion No.6 is made out.

In considering alleged delusion No.l, which, in 
substance, repeats the allegations made by both 
defendants of the deceased's mental incapacity at 
the time she made "''be. B, it is necessary to review 
parts of the evidence of several witnesses.

Dr. Hash's evidence I have already dealt with. 
Other witnesses who saw the deceased in hospital 
were P.W.2; the plaintiff; Mrs. White (D.W.3); 30 
Mr. Sharpe (D.W.4): Mrs. Mitchell (D.W.10): 
Mrs. Sharpe (D.W.13); and Dr. Macauley (D.W.15). 
P.W.2 did not consider there was anything wrong 
with the deceased's mental condition when he made 
her will for her. The plaintiff did not see her 
until the day after she had made Ex. B - as one 
would expect, he says he saw nothing wrong with 
her mentally. D.W.3 is a qualified nurse and a 
cousin of the deceased. She says that when she 
saw the deceased in hospital she thought the 40 
balance of her mind.was disturbed. D.W.4 agrees 
with D.W.3 and I accept the evidence of both these 
witnesses. Neither stands to take any benefit under 
the 1950 will or on an intestacy. D.W.10 who at one 
time was a neighbour of the deceased, said that she 
always thought the deceased - and I quote - "was as
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mad as a hatter"; yet when she saw the deceased 
in hospital she thought there was nothing much the 
matter with her mentally, although the deceased 
tried to make her believe that she, the deceased, 
had "been or was "being poisoned. D.V7.10 goes on: 
"When she" (the deceased) "was in hospital, I 
revised my previous impression that she was as 
mad as a hatter". In view of these contradictory 
statements, I do not find it possible to place 

]_Q much reliance on the evidence of D.W.10.

D.W.13 went to see the deceased at the 
hospital with D.W.3 and came to the conclusion 
that the deceased was mentally unbalanced. 
D.W.13, like D.W.3 and D.W.4, is a disinterested 
witness.

Finally, D.W.15: He was the deceased's own 
doctor at the time she went to hospital and on 
examination he formed the opinion that the deceased 
was suffering, among other troubles, from a degree

20 of liver failure, which often causes mental
disturbance. The correctness of the diagnosis of 
liver failure was later confirmed from bio-chemical 
tests. D.W.15 says the deceased was undoubtedly 
delusional - she felt that other doctors who had 
attended her had tried to kill her. She also 
kept complaining that the nursing staff and, 
indeed, D.W.15 himself, were all trying to poison 
her. In answer to Mr. Vesey, D.W.15 said: "I 
would not have thought she was at any time that

30 ciay" (i.e. 22nd March, 1961, when she made Ex.B) 
"of sound mind, memory and understanding".

I am satisfied that No. 1 of the Particulars 
of Instances of Delusions is made out, and I find 
it quite impossible to reject the evidence of 
Dr. Macauley and the other witnesses who testified 
to the deceased's mental disturbance, and I accept 
that evidence. I cannot and do not accept the 
evidence of those who said the deceased was 
mentally sound at the time she made Ex. B.

40 Accordingly, I find that the deceased was, 
when she made Ex. B. on 22nd March, 1961, not of 
sufficiently sound mind, memory and. understanding 
to have proper testamentary capacity and I there 
fore pronounce against the validity of Ex. B.

In the Supreme 
Court

No. 51
Judgment
3rd July 1964
(continued)

The onus of proving that the deceased was,
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at the time of her execution of Ex. 13, of 
sufficiently sound mind, memory and understanding, 
lies upon the plaintiff. I find that he has failed 
to discharge that onus.

At this point I should make it clear that I do 
not find established the 2nd defendant's allegations 
of undue influence having been exerted by the 
plaintiff to procure the deceased to execute Sx.B.

I pass now to the 1950 will of which Ex. L. is 
said to be a copy. It seems to me that I must find 10 
the answers to certain questions about the 1950 Will. 
First, is Ex. La true copy of the 1950 will? Mr. 
Richards (D.W.7) said it is and in confirmation of 
that statement produced the original instructions 
taken by him from the deceased for the preparation 
of the 1950 will. These are Ex. M. Furthermore, 
the 2nd defendant said, on being shown Ex. L that 
it is to the best of his recollection in exactly 
the same terms as the original of the 1950 will, 
which the deceased showed to him. I find myself 20 
satisfied beyond any doubt that Ex. L is a copy of 
the 1950 will.

Secondly, what happened to the original of which 
3x. L is a copy? Mr. Richards says he thinks it 
was handed to the deceased. (In those days, he did 
not keep wills for clients). That is confirmed by 
the evidence of the 2nd defendant who says, as I 
have mentioned, that the deceased showed him the 
1950 will after it was signed. He saw the deceased 
put the 1950 will in a suitcase and, about the same 30 
time, he made a will which the deceased put in the 
same suitcase. He goes on to say that, in a 
conversation with the plaintiff, the plaintiff told 
him that he, the plaintiff, had seen the 1950 will 
and that it was in the bank vault. 2nd defendant 
denies telling the plaintiff to destroy the 1950 
will - on the contrary, he says he told the plaintiff 
to keep it, which the plaintiff promised to do.

Where the evidence of the 2nd defendant and the 
plaintiff are in conflict on this particular point, 40 
I accept the evidence of the 2nd defendant. Indeed, 
in answer to Mr. Patton, the plaintiff admitted that 
the deceased told him on one occasion about the 1950 
will. And in reply to Mr. Vesey, the plaintiff said 
that the 2nd defendant said to him "Why don't you 
look for the will" (meaning the 1950 will), to which
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the plaintiff replied, "I will some time". In the Supreme
Court

The original of the 1950 will has, however,      
never teen found and I am satisfied that it is lost No.51 
or has been destroyed. Judgment

Thirdly, if it was destroyed, was it destroyed 
"by the deceased and animo revocandi? There is 
really little evidence to help me to answer this 
question, but I find I must draw the inference that 
it was not destroyed by the deceased. When she made 

10 Ex.. B she was in hospital and died there without
returning home. On such evidence as is available, 
therefore, I find that, on the balance of probabili 
ties, and in view of my finding that lix. B is invalid, 
the 1950 will was not revoked.

Fourthly, was the deceased, when she made the 
1950 will, of sufficiently sound mind, memory and 
understanding to have the necessary testamentary 
capacity? I have already referred to the 
deceased's eccentric and litigious habits and to 

20 her cruelty towards 1st defendant. I do not find 
it possible, however, to say that the 1950 will 
was invalid due to the deceased's then mental 
condition.

I therefore pronounce that the 1950 will was 
valid and was the last will and testament of the 
deceased and I decree probate of Ex. L, the copy 
thereof, in solemn form.

I have not forgotten that the 1st defendant 
does not, as Mr. Vesey correctly pointed out, plead 

30 the testamentary incapacity of the deceased at the 
time of her making the 1950 will. In the absence 
of such pleading, had I formed a different view 
of the deceased's mental state in 1950, I might 
not have been able to give effect to it. Mr.Patton 
could have asked to amend his pleading when Mr.Vesey 
pointed out the omission but he did not do so.

I will now hear Counsel on the question of 
costs.

(Myles John Abbott, Kt.) 
40 Chief Justice

10th July, 1964.
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No. 5 2 

Decree 

3rd July 1964

No. 52 

Decree 

IN THE SUPREME COURT OF BERMUDA

PROBATE DIVISION 

Before The Honourable Myles John Abbott, Knight.

The Chief Justice sitting in the Supreme Court of 
Bermuda on the 17th, 18th, 19th, 23rd, 24th, 25th 
days of June and the 3rd day of July, 1964.

In the Estate of Margaret Young Home (also 
known as Margaret Young Huntington) deceased. 10

BETWEEN

WILLIAM EDWARD ARTHUR SWAN 

and

MARISCHAL PHILLIPS HUNTINGTON
and 

RICHARD CLEVELAND FOX

Plaintiff

Defendants

The Judge, having taken the oral evidence of the 
witnesses produced on behalf of the Plaintiff and 
Defendants, and having heard Counsel thereon, on 
their behalf, pronounced for the force and validity 
of a copy of the Will and Testament of Margaret 
Young Home (also known as Margaret Young Huntington) 
the deceased in this action, being the script 
bearing date the 24th day of January, 1950 now 
remaining in this Court referred to in the 
supplementary affidavit of scripts of the First named 
Defendant's Attorney, sworn on the 17th day of 
February, 1962, and marked therein as Exhibit "A" 
(known thereafter during the hearing in Court as 
Exhibit "L") and propounded in this action on behalf 
of the defendants therein named, and on further 
application of Counsel for the parties, ordered that 
the costs of all parties be paid out of the Estate.

20

30

(S3D) I. ANG3LO-THOMSON

REGISTRAR 

Dated this 3rd day of July 1964.
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No. 53 

Probate Act 

IN THE SUPREME COURT OP BERMUDA

U.S.)

(3GD.) M.J.ABBOTT 

CHIEF JUSTICE

BE IT KNOWN
that on the date hereof 
a copy of the Will which is 
hereunto annexed of 
MARGARET YOUNG HORNS, (also 
known as Margaret Young 
Huntington) late of Warwick 
Parish in the Islands of 
Bermuda, deceased,

who died on the 28th day of March, 1961, at Paget 
Parish in the said Islands was duly admitted to 
Pro'bate in Solemn Form in this Court "by Order made 
by me on the date hereof, (until the original or 
a more authentic copy thereof be brought into the 
Registry) and that the Administration of the 
personal estate of the said deceased is hereby 
granted by this Court to MARISGHAL PHILLIPS 
HUNTINGTON (referred to in the said Will as 
Huntington) and RICHARD CLEVELAND POX, two of the 
executors named in the said copy of the Will, 
Edward Astwood, the other executor named in the 
Will having predeceased the said deceased.

GIVEN under my hand and the 
Seal of the Supreme Court 
of Bermuda, this 3rd day of 
July, 1964.

In the Supreme 
Court

30 NO. 54
Notice of Motion for Final Leave 
to appeal to Her Majesty in Council

IN THE SUPREME COURT OP BERMUDA 

CIVIL APPELLATE JURISDICTION 

1961: No. 4]

In the Estate of MARGARET YOUNG HORNE (also 
known as Margaret Young Huntington) deceased

No. 53
Probate Act 
3rd July 1964

No. 54
Notice of 
Motion for 
Final Leave to 
appeal to Her 
Majesty in 
Council 
4th September 
1964
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In the Supreme 
Court

BET7/EEN

No.54

Notice of
Motion for
Final Leave to
appeal to Her
Majesty in
Council
4th September
1964
(continued)

WILLIAM HDWARD ARTHUR SWAN

and

MARISCHAL PHILLIPS HUNTINGTON
and 

RICHARD CLEVELAND FOX

NOTICE OF MOTION

Plaintiff/ 
Appellant

Defendants/
Respondents

20

TAKE NOTICE that the Court will be moved on Wednesday 10 
the 9th day of September 1964, at 10.00 o'clock in 
the forenoon or so soon thereafter as Counsel can be 
heard by Counsel for the above-named Plaintiff/ 
Appellant for an order:

1. Granting final leave to appeal to Her Majesty- 
in-Council from the Judgment of the Court in the 
above entitled cause dated the 3rd day of July 
1964, whereby Judgment was delivered in favour of 
the above-named Defendants/Respondents admitting to 
probate in solemn form a copy of a Will of the 
deceased dated the 24th January 1950 and:

2. Staying all further proceedings upon the afore 
said Judgment pending the hearing of the appeal 
therefrom.

AND FURTHER TAKE NOTICE that the grounds upon 
which the motion will be made are inter alia:

1. That the verdict was against the weight of the 
evidence.

2. That there was overwhelming evidence adduced on 
behalf of the Plaintiff/Appellant and by at least 30 
three witnesses for the Defendants/Respondents that 
the said deceased was of sound and disposing mind 
and memory from 1950 until her death on the 28th 
March 1961, and that the finding by the learned 
Chief Justice that the Plaintiff/Appellant had not 
discharged the onus upon him in this case to prove 
testamentary capacity at the time of executing the 
Will propounded by the Plaintiff/Appellant was 
perverse and unreasonable and ought to be set asidn. 
and that Judgment ought to be entered for the 40 
Plaintiff/Appellant.
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3. That the verdict was wrong in law in that the 
Court misdirected itself in holding that the 
aforesaid Will dated 24th January 1950, which was 
last traced to the possession of the deceased, had 
not been destroyed animo revocandi, without there 
being clear and satisfactory evidence adduced on 
behalf of the Defendants/Respondents (whose onus 
it was to prove the same) to support such a 
conclusion.

4. That the verdict was also wrong in law in that 
there was no evidence adduced at the trial to show 
that the delusions found by the Court had or were 
calculated to have had any influence on the 
dispositions under the original Will elated the 
22nd March 1961, propounded by the Plaintiff/ 
Appellant.

5. That the learned Chief Justice was in error in 
preferring the evidence of the Second Defendant/ 
Respondent in preference to that of the Plaintiff/ 
Appellant on the question of knowledge of the 
existence or not of the original of the Will of 
24th January 1950 ? when the record shows that by 
his affidavit of Scripts sworn the 27th January 
1964, the Second Defendant/Respondent deposed in 
effect that the only knowledge he had of the said 
Will was of the carbon copy filed with and 
exhibited in the Registry of the Court to an 
affidavit sworn the 17th day of February 1962 by 
John MacMillan Stevenson Patton, and that the 
acceptance of the Second Defendant/Respondent's 
evidence on this point was perverse and 
unreasonable.

Dated this 4th day of September 1964.

In the Supreme 
Court

Sgd: Walter N.H. Robinson 

'Attorney"for the Plaintiff/Appellant

No. 54

Notice of
Motion for
Final Leave to
appeal to Her
Majesty in
Council
4th September
1964
(continued)

To.! Messrs. Hallett, Whitney & Patton,
Attorneys for Marischal Phillips Huntington.

To: Messrs. Appleby, Spurling & ICemps, 
Attorneys for Richard Cleveland Fox.

(Final leave granted. No stay of further proceedings, 

9/9/64 WR.



98.

In the Supreme 
Court

No. 55
Order granting
Final Leave to
appeal to Her
Majesty in
Council
9th September
1964

NO. 55

Order granting Final Leave to 
appeal to Her Majesty in Council

IN THE SUPREME COURT OF BERMUDA 

CIVIL APPELLATE JURISDICTION 

1961: No. 41

In the Estate of MARGARET YOUNG HORNE, (also 
known as Margaret Young Huntington) deceased.

BETWEEN

WILLIAM EDWARD ARTHUR SWAN 

and

MARISCHAL PHILLIPS HUNTINGTON
and 

RICHARD CLEVELAND FOX

Plaintiff/ 
Appellant

Defendants/ 
Respondents

10

ORDER GRANTING FINAL LEAVE TO 
_________APPEAL__________

UPON HEARING Counsel for the Plaintiff/Appellant 
and for the Defendants/Respondents and upon reading 
the affidavit of Walter Nathaniel Harvey Robinson 
sworn the 5th day of September 1964, IT IS ORDERED 
that the Plaintiff/Appellant be granted Final 
Leave to appeal against the Judgment of the Court 
dated the 3rd day of July 1964, in this cause.

20

(Sgd.) A. C. SMITH
• •••••••••••••••••••'

Acting Chief Justice 

9th September 1964.
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EXHIBITS Exhibits

"r>""D" D

PROCEEDINGS IN REX V. HUNTINGTON p^CfredlngS l 
—————IN THE SUPREME COURT———— SStLgton In

the Supreme 
20th May. 1922 Court.

Rex -v- Margaret Young Huntington 20th and 22nd
May 1922. 

Orrett Whitney appeared for Defence

Prisoner arraigned and pleaded "Not Guilty"

On Motion of Attorney General a Special Jury was 
10 empanelled as follows and sworn:

Special Jury

Frederick Collins William Denning Wilkinson
Outerbridge Walter Thomas Miller

Thomas Wickwire Davis George Edward Somerset
Frederick Hamilton Hollis Powell
William Robert Lightbourne Joseph Dudley Conyers
Ira Stuart Outerbridge Ronald Leon Munro
William Edward Sears Zulll Gilbert Alexander

	Outerbridge (Foreman)

20 Attorney General opened case for the Crown 
H.V. Smith at this time appeared for defence 
Ogilvie Airlie Arton sworn and examined 
Clarence Marshall Johnson sworn and examined 
Loaded Revolver put in & marked "A 11 
Coat, Shirt and Undervest put in & marked "B"
Deposition of Alice Collins absent from Bermuda read 
under authority of Act 1919 No.2
Richard James Paynter sworn and examined 
Court adjourned to Monday next at 10.30 a.m.

30 22nd Mav. 1922

H.V. Smith at this juncture appeared for defence 
Ellis Fearnley sworn and examined
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"D"

Proceedings in 
Rex v.
Huntington in 
the Supreme 
Court.

20th and 22nd 
May 1922. 
(continued)

100.

Defence;
Defendant sworn and examined
H.V. Smith addressed Jury
Attorney General addressed Jury
Court rose at 1-5 p.m. and sat again at 2-15 P.m.
Chief Justice summed up
Jury retired at 3~l6 and at 3~37 returned a verdict 
of "Not Guilty". Defendant was accordingly 
discharged.

"M"

Notes of 
instructions 
dated 4th 
January 1950 
for Will.

"M"

NOTES OP INSTRUCTIONS DATED 4th 
JANUARY 1930 FOR WILL____

Margaret Young Home of "Warwick Villa", Warwick. 

1. Revocation 

(3) Debts

(2) Marischal Phillipps Huntington of New Y. City 
Richard Cleveland Pox Warwick Edward Astwood 
Warwick

(4) Devise "Warwick Villa" and its lands & cottages 
together with furniture fixtures & other personalty 
therein at my death unto Trustees upon Trust for 
sale, power to postpone sale etc. & to divide 
proceeds equally between M.P. Huntingdon, R.C. Cox, 
E. Astwood & The Parkwood Old Polks Home in 
Somerset.

Bequeath rest & residue of Personal Estates to my 
son Marischal Phillipps Huntington absolutely

10

20
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"L" 

CARBON COPY WILL

THIS IS THE LAST WILL AND TESTAMENT of me, 
MARGARET YOUNG HORNE of "Warwick Villa," Warwick 
East in the Islands of Bermuda.

1. I hereby revoke all other Wills made by me 
heretofore.

2. I APPOINT my son, MARISCHAL PHILLIPS HUNTINGTON
of New York City in the State of New York one 

10 of the United States of America, RICHARD
CLEVELAND POX of Warwick Parish in the said 
Islands and EDWARD ASTWOOD of the said Parish 
in the Islands aforesaid (hereinafter called 
"my Trustees") to be the Executors and 
Trustees of this my Will and the property 
comprised therein.

3. I GIVE DEVISE AND BEQUEATH my dwelling-house 
known as "Warwick Villa" and its lands and 
cottages together with the furniture fixtures

20 and other personalty therein and thereon at the 
time of my death unto my Trustees UPON TRUST 
that my Trustees shall sell, call in and 
convert into money the same or such part 
thereof as shall not consist of money, and 
shall with and out of the moneys produced by 
such sale, calling in, and conversion, and 
with and out of such part of my personal estate 
as shall consist of money, pay my funeral and 
testamentary expenses and debts, and the

30 legacies bequeathed by this my Will or any 
Codicil hereto AND SHALL stand possessed of 
the residuary trust moneys UPON THE TRUST 
following (that is to say) IN TRUST to divide 
and pay the said residuary trust moneys in 
equal shares unto the said Marischal Phillips 
Huntingdon, Richard Cleveland Pox, Edward 
Astwood and the Trustees of The Packwood Old 
Polks' Home in Sandys Parish, Bermuda.

Exhibits

II T- II

Carbon Copy 
Will.

24th January 
1950.

40 4. I appoint EDWARD TRENTON RICHARDS of the City 
of Hamilton in the said Islands Barrister-at- 
Law to be attorney for my said Estate and that 
the said Edward Trenton Richards shall be
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ir-r it

Carbon Copy 
Will.

24th January
1950
(continued)

5.

entitled to charge the usual fees and receive 
the usual remuneration for professional work 
in relation to this my Will and the property 
comprised therein.

I GIVE AND BEQUEATH unto my son, Marischal 
Phillips Huntingdon, the rest and residue of 
my personal estate, absolutely.

IN WITNESS WHEREOF I the said iMARGARET YOUNG HORNE 
have to this rny Will contained in these Two (2) 
sheets of paper set my hand this 24th day of January ; 
in the year of Our Lord One thousand nine hundred 
and fifty.

Signed and acknowledged by the ) 
said Margaret Young Home, the 
testatrix as and for her last 
Will in the presence of us, 
both being present at the same 
time, who at her request, in her 
presence, and in the presence of 
each other, have hereunto sub 
scribed our names as Witnesses. )

Gloria L. Williams 

E.T. Richards 

WITNESSES.

(Sgd.) Margaret Y. 
Home

10

20

"K"

Proceedings 
in Rex v. 
Horne

20th and 29th 
November 1950.

"K" 

PROCEEDINGS IN REX V. HORNE

IN THE SUPREME COURT OP BERMUDA 

MICHAELMAS TERM, 1950

BERMUDA ISLANDS) 
TO WIT ) The Attorney-General for our Lord the King 

charges that MARGARET HUNTINGTON HORNE on the 
third day of September in the year of Our Lord 
one thousand nine hundred and fifty at Wariwkk 
Parish in the islands aforesaid wilfully and
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unlawfully did damage a cottage the property Exhibits 
of one Morris Alviri Gibbons, the injury done irK » 
being to an amount exceeding five pounds con 
trary to section 416 of the Criminal Code and Proceedings 
against the Peace of our Lord the King his in Rex v. 
Crown and Dignity. Home

(sgd.) W. Norman Parker. 20th and 29th 
Registrar of the Supreme Court.

MONDAY. 20th NOVEMBER. 1950 
10 CRIMINAL JURISDICTION

MICHAELMAS TERM, Continuing 
Court at 10 a.m.

Before The Honourable Sir C.G. Brooke Francis, 
Chief Justice.

No. 21 REX -v- MARGARET HUNTINGTON HORNE
E.T. Richards for Defence
Petit Jury empanelled and sworn.
1. Edmund Carlisle Davis
2. Clarence Henry Darrell

20 3- Henry Roy Dismont
4. Edward Prank Dickens
5. Octavius Clarence Smith
6. George Skiff ington
7« Reginald Brooks Robinson
8. Clarence Christopher Napier
9. Henry William King (Foreman)
10. Matthew Norman Moniz
11. Benjamin Robert Tucker
12. Hector Donald Twicken

30 Mr. P.J.C. Smith opens case for Crown.
Morris Alvin Gibbons sworn and examined.
Plan put in evidence marked "A".
Photo put in evidence marked "B".
Frederick Gunnison Astwood sworn and examined.
Statutory statement completes case for Crown.
Mr. Richards open case for Defence.
Deft. Margaret Huntington Home sworn and examined.
Admon Gabrielle Viera
Mr. Richards addressed Jury. 

40 Mr. Smith replies.
Chief Justice Sums up.
Jury retire at 3.22 p.m. and return at 5-20 p.m.
Verdict; "Guilty".
Accused released on bail as before to come up for
sentence.
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"K"

Proceedings 
in Rex v. 
Home

20th and 29th 
November 1950 
(continued)

"E" (part)

Supreme Court 
Proceedings In 
Gibbons v. 
Viera & 
Huntington.

2nd, 4th, 5th 
and 6th April 
1951

WEDNESDAY. 29th November J 1950
Court at 10 a.m.
Before The Honourable Sir C.G. Brooke Francis, 

Chief Justice.
No. 21 REX -v- MARGARET HUNTINGTON HORNE

Supt. P. Miller gives sworn testimony as to 
character.
Accused called on.
SENTENCE; Fined £25 or 1 month of Hard Labour. 
Fine to be paid within one week and ordered to enter 
into a recognizance of £10 and two sureties each in 
the sum of £10 to keep the peace and be of good be 
haviour for one year. One month from this date re 
cognizance to be entered into, but if not and until 
such recognizance, to be imprisoned for six months.

Itr-i II (part)
SUPREME COURT PROCEEDINGS IN GIBBONS 
_____V. VIERA AND HUNTING-TON______

MONDAY 2nd April. 1951 

Court at 10.15 a.m. C.J. 

1950 No. 41
MORRIS ALVIN GIBBONS 

-v-
Plaintiff

ADMON GABRIEL VIERA and 
MARGARET YOUNG HORNE Defendants

Plaintiff claims (1) Damages for wrongfully enter 
ing Plaintiff's land in Warwick 
Parish and injurying dwelling- 
house thereon.

(2) An injunction to restrain
Defendants from entering upon 
the said laid.

D.C. Smith for Plaintiff
D. Tucker for Defendants
Mr. Smith opens case for Plaintiff
Robert Hunt Clarke sworn and examined.
Dry print of original plan put in evidence - 
Exhibit "A"
Ordnance map of Southampton and Warwick parishes 
put in evidence - Exhibit "B"

10

20

40
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Certified copy of will and probate of Adrastus H. 
Astwood put in evidence Exhibit "c"
Plan annexed to Deed 31 May 1949 put in evidence 
Exhibit "D"
Original plan put in evidence (Exhibit "Al") 
Ruth Elizabeth Astwood sworn and examined.
Certified copy oi will and probate of Fredk. B. 
Astwood put in evidence Exhibit "E".

Exhibits

WEDNESDAY 4th April. 1951

10 Ruth Elizabeth Astwood, on former oath, further 
examined.
Frederick Gunnison Astwood sworn and examined. 
Deed dated 7th May 1931 put in evidence - 
Exhibit "P"
Vesting Order (certified copy) " " 
Exhibit V
Morris Alvin Gibbons sworn and examined 
Victor DeCosta sworn and examined 
Jarnes Rubain sworn and examined 

20 Case for Plaintiff

THURSDAY 5th April. 1951
Ernest Harlington Barnes sworn and examined 
Wycliffe Stovel Sworn and examined 
Plan put in evidence - Exhibit "H 11 
Margaret Young Home sworn and examined 
Court adjourned to 10 a.m. tomorrow (Friday).

FRIDAY 6th April. 1951
Margaret Young Home, on former oath, further
examined.
Conveyance dated 22 Sept. 1871 put in evidence -
Exhibit "I"
Conveyance dated 31 Dec. 1866 put in evidence -
Exhibit "j"
Admon Gabriel Viera sworn and cross-examined only.
Letter to Plaintiff put in evidence - Exhibit "K"
Copy of Letter from Gray & Smith put in evidence
Exhibit "L"
Case for Defence
Mr. Tucker addresses Court.
Mr. Smith replies.
JUDGMENT (Oral).
JUDGMENT FOR PLAINTIFF. HOLDS A SECURE TITLE TO
PROPERTY AN INJUNCTION AGAINST TWO DEFENDANTS.
DAMAGES IN THE SUM OF £440 AND COSTS AGAINST THE
DEFENDANTS AWARDED JOINTLY AND SEVERALLY.

•IT? »E" (part)

Supreme Court 
Proceedings 
in Gibbons v. 
Viera & 
Huntington.

2nd, 4th, 5th 
and 6th April
195-1 
(continued)
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"E" (part)

Supreme Court 
Proceedings 
in Gibbons v. 
Viera & 
Huntington.

2nd, 4th, 5th 
and 6th April
1951 
(continued)

REPORT BY TRIAL JUDGE
After both Counsel had addressed the Court, I was 
prepared at once to deliver judgment and I did so 
orally.
2. I alluded to the fact that three blocks of
land were referred to in this case, and said that I
was of opinion that title and present ownership in
each case sprang originally and solely from the
devises in the will of Adrastus Henry Astwood, and
that the area conveyed in each depended on a survey 10
of the land in question. In this will (Ex.C.)
three parcels - and only three parcels of land
adjoining one another were dealt with. I would
not concern myself with the history of the land
before the operation of the will. Any evidence as
to previous history was irrelevant. It matters
not how the testator came by this land; sufficient
is it to find that in paragraph 3 of his will he
devised a parcel of land "supposed to contain 12
acres" to his eldest son Samuel Josephus. This 20
Samuel Josephus is the father of Edward Astwood and
of the second Defendant Margaret Home. Mrs.Home
explained that she was interested in this matter as
attorney for her brother Edward, who being a sick
man could not appear. She did not produce her power.
She testified that her brother had inherited this
tract of twelve acres from his father but produced
no documentary evidence in confirmation.
3. The Testator Adrastus Henry Astwood in para 
graph 4. of Ex. C. devised a second parcel "supposed 30 
to contain about four acres" to his son Frederick 
Brownlow Astwood. This Frederick Brownlow Astwood, 
is by a second marriage the father of Ruth Elizabeth 
Astwood, to whom he in turn, by his will Ex. E. 
devised this block of four acres.
4. The Testator Astwood in paragraph 5- °f Ex C 
made a third and final devise of a parcel of land 
"supposed to contain eight acres" to several other 
children in joint tenancy. This third parcel 
eventually came into the sole ownership of Frederick 40 
Gunnisori Astwood, by purchase. Exs F. and G.
5. The boundaries of these three parcels of land 
(which for the sake of convenience are noted on Ex. 
A. as A., B. and C. respectively) are defined suffi 
ciently definitely to show that they adjoin one another.
6. The surveyor Clarke who was the first witness 
for the Plaintiff, has testified that the whole area 
of the three parcels had been identified by him on 
the ground, and the area is enclosed on his plan 
Ex.A. as detailed by him. With Clarke's Western and 
Northern boundaries the Defendant Home agrees.
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7. The witness then declared that instead of the 
aggregate area containing 24 acres as imagined by 
Adrastus Henry Astwood, it turned out on survey to 
be no more than 19.2 acres.

8. Mr. Clarke went on to show that the sub- 
divisional boundaries were also quite clear to him, 
and according to his survey and calculations the 
areas of each of the three devises in reference to 
the Adrastus Henry guess, required an abatement. 

10 This abatement amounted to 25$ in each of the two
larger blocks. This resulted in block A. contain 
ing 9.06 acres instead of "about 12 acres", block 
B. containing j5.8 acres instead of "about 4 acres", 
and block C. containing 6.256 acres instead of 
"about 8 acres". I accepted fully the evidence 
and plan of the witness Clarke.

9. Directly I came to my finding on the matter of 
boundaries, both aggregate and sub-divisional, it 
appeared to me that the Defendant Home was attempt-

20 ing to secure a full twelve acres on behalf of her 
brother. She was in fact reading too much into 
the will of Adrastus Henry Astwood. Her surveyor 
Stovell testified that Mrs Home gave him instruc 
tions to "push out" the Eastern boundary of the 
block A. in order to give a full 12 acres; and he 
did so (Ex. H. ) despite his agreement that on the 
basis of the original marks, the block as devised 
contained no more than 8 acres. As to this I did 
not boggle my words in describing the Defendant

30 Home as making an impudent attempt to filch land 
from her cousin Frederick Gunnison Astwood.

10. The Conveyance under which the Plaintiff holds 
his title shows his Western boundary to run with 
the Western boundary of block C. as noted in Ex.A. 
This is the parcel of land identified as the devise 
under para. 5« of the Adrastus Henry Astwood will.

11. I gave judgment as noted in the record.

12. This writing is not by v/ay of a judgment, but 
an explanatory report written with a mind freshly 

40 applied to the subject and twenty-three days after 
my judgment was delivered.

Exhibits 

"E" (part)

Supreme Court 
Proceedings 
in Gibbons v. 
Viera & 
Huntington.

2nd, 4th, 5th 
and 6th April
1951 
(continued)

28th April, 1951

(Sgd.) C. Brooke Francis 

Chief Justice.
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"E" (part)

JUDGMENT OF THE JUDICIAL COMMITTEE IN 
PRIVY COUNCIL APPEAL NO. 33 OF 1951

Privy Council Appeal No. 33 of 1951

Admon Gabriel Vieira and another

v. 

Morris Alvin Gibbons- -

PROM 

THE SUPREME COURT OP BERMUDA

Appellants

Respondent

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL, Delivered the 5th October,

1953

Present at the Hearing: 

LORD PORTER 

LORD REID

MR. L.M.D. de SILVA 

(Delivered by LORD REID)

10

This is an Appeal from a judgment of the Chief 
Justice of the Supreme Court of Bermuda dated 6th 
April 1951 in an action in which the appellants 20 
were Defendants and the respondent was Plaintiff. 
The respondent claimed damages for trespass and 
for damage done by the appellants to a cottage and 
also an injunction. The appellants pleaded that 
a portion of the cottage was on land which belonged 
to the appellant Vieira and denied entering on the 
respondent's land. Brooke Francis, C.J. gave 
judgment for the respondent awarding damages of 
£440 and costs against the appellants jointly and 
severally. 30
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The real question in the case is the situation 
of the boundary between the land of the appellant 
Vieira and the land of the respondent, and in order 
to understand and determine that question it is 
necessary to go back to the will Adrastus Henry 
Astwood who died in 1901. The testator owned a 
tract of land in Warwick parish which was admittedly 
bounded on the Nort:" by a road known as the Khyber 
Pass road, on the South by the ocean and on the

10 West by a straight line running from that road to
the ocean. There is an eastern boundary marked on 
the ground and running parallen with the western 
boundary from the Khyber Pass road to the ocean. 
The area enclosed within these boundaries is about 
20 acres. There is no doubt that this area was 
owned by the testator: there is some vague evidence 
that he owned farther land to the East but that is 
not proved. The area of 20 acres is crossed by 
two roads. One runs East and West not far from

20 the ocean and a strip of War Department property 
adjoins it. The other road connects this road 
with the Khyber Pass road: it leaves the Khyber 
Pass road near the North West corner of the 20 
acres and runs diagonally across it meeting the 
southern road some little distance from the South 
East corner of the 20 acres. The testator devised 
his land in three parcels in the following terms:

(Clause 3): "l devise to my eldest son 
Samuel Josephus Astwood subject to the estate

30 in the pasture and planting land hereinbefore 
given to my wife a tract of land in Wariwck 
Parish supposed to contain about twelve acres 
bounded on the North by a Public Road separat 
ing it from land formerly of Dr. John Frith 
now or late in the possession of Walter 
Riddell Graham Smith and his brothers, on the 
South by the Ocean, on the East by other land 
of my own next hereinafter devised and on the 
West by land in the possession of James

40 Blalthwait Lindley, which land hereby devised 
is Intersected by a Military Road".

(Clause 4): "l devise to my son Frederick 
Brownlow Astwood subject to the estate in the 
pasture and planting land hereinbefore given to 
my wife a parcel of land in Warwick Parish 
supposed to contain about four acres bounded 
on the North by Land formerly of Benjamin 
Lusher deceased and there now partly bounded

Exhibits 

"E" (Part)

Judgment of 
the Judicial 
Committee in 
Privy Council 
Appeal No. 33 
of 1951

5th October
1953 
(continued)



110.

Exhibits 

"E" (part)

Judgment of 
the Judicial 
Committee in 
Privy Council 
Appeal No. 33 
of 1951

5th October
1953 
(continued)

and partly intersected by a public road, on 
the South by the South Longitudinal Road, on 
the East by land formerly of Benjamin 
Dickinson Harvey and now in the possession of 
the heirs or devisees of Joseph John Outer- 
bridge, and on the West by the land herein 
before devised to Samuel Josephus Astwood, 
together with the dwellinghouse and other 
buildings thereon and the appurtenances . "

(Clause 5): "l devise to my children John 
Henry Astwood, Charles Erastus Astwood, 
Elizabeth Anna White, Frederick Brownlow 
Astwood, Margaret George Astwood and Joseph 
Benjamin Astwood, or such of them as shall 
survive me, equally between them, subject to 
my wife's estate in the pasture and planting 
land hereinbefore given to her, a parcel of 
land in Warwick Parish, supposed to contain 
about eight acres, bounded on the North by 
the South Longitudinal Road, on the South by 
the Ocean, on the East by land formerly of 
Benjamin Dickinson Harvey, now in possession 
of Daniel Duns comb and on the West by other 
land of my own, together with dwellinghouse 
thereon and the appurtenances . "

There was considerable controversy about the 
identity of one of the roads mentioned in these 
clauses. There is no doubt that the public road 
first mentioned in Clause 3 is the Khyber Pass road 
and the Military road is the southern road running 
East and West. The question is what is meant by 
the South Longitudinal road mentioned in Clauses 4 
and 5. At first sight that expression would 
appear to be appropriate for the Military road 
because it runs for a long distance near the 
southern shore of the peninsula which includes 
Warwick Parish, but an examination of these clauses 
in the will in light of the surveyor's evidence and 
plan shows that the testator must have intended to 
refer to the diagonal road.

There is no doubt that the Clause 3 land lies 
to the West of the 20 acres, the Clause 4 land lies 
to the North East, and the Clause 5 land lies to 
the South East. It is common ground between the 
parties that the boundary between the Clause 3 land 
on the West and the Clause 4 and Clause 5 land on 
the East is one straight .line running from the Khyber

10

20

30
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Pass road to the ocean parallel to the West bound 
ary of the 20 acres. There is controversy about 
the position of this line: the appellants maintain 
that it runs through the cottage which was damaged 
while the respondent maintains that it must be put 
about 150 feet farther West, but both agree that it 
runs in the same direction parallel to the West 
boundary of the 20 acres.

If the diagonal road is the "South Longitudi- 
10 nal Road 1' and the boundary between the Clause 4 and 

Clause 5 land then, whichever of the two competing 
lines be taken as the western boundary of the 
Clause 4 and Clause 5 lands, the Clause 5 land is 
much greater in extent than the Clause 4 land. 
But if the "South Longitudinal Road" is the southern 
or Military road then the Clause 4 land would be 
very much greater in extent than the Clause 5 land 
and would greatly exceed the four acres mentioned 
in Clause 4. Moreover the evidence of possession 

20 goes to show that the diagonal road has been
regarded as the boundary. Their Lordships there 
fore hold that the "South Longitudinal Road" is the 
diagonal road.

The appellant Vieira now owns the northern 
part of the Clause 3 land and the respondent holds 
a convejrance from the owner of the Clause 5 land of 
a strip 150 feet wide running from the diagonal 
road to the ocean. The eastern and western bound 
aries of this strip run in the same direction as 

30 the boundary between the Clause 3 land and the
Clause 5 land. If the respondent is right in his 
placing of this boundary then the whole of the 
land conveyed to him lies within the original 
Clause 5 land and he has a good title to it, but if 
the appellant is right then the greater part of the 
land conveyed to the respondent is Clause 3 land 
belonging to the appellant and the respondent has 
no valid title to it.

On 6th April 1951 Brooke Francis C.J. gave 
40 judgment orally and what he said is not recorded, 

but their Lordships have a report of his reasons 
by the learned judge dated 28th April, 1951. From 
this it appears that the main argument for the 
appellants was that under Clause 3 of the Will a 
full twelve acres was devised and their boundary 
line is drawn so as to include a full twelve acres 
irrespective of what is left for the devisees under
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Clauses 4 and 5. This boundary is not marked on 
^he ground. On the other hand there are some 
marks on the ground on the line for which the 
respondent contends. There is not much evidence 
of continuing possession: the cottage was built 
by the respondent's predecessor but the dispute 
about the boundary has been going on for many years 
and it appears that the appellant Mrs. Home has 
done a number of acts on the disputed strip on 
behalf of the owners of the Clause 3 land. The 10 
evidence of possession on the whole favours the 
respondent but it does not appear to their Lord 
ships to be conclusive and if the Will of Adrastus 
Astwood clearly showed that the land devised by 
Clause 3 included the site or part of the site of 
the cottage then the appellants would be entitled 
to succeed.

The appellants could only succeed if the true 
interpretation of Clause 3 were that it carried a 
full twelve acres irrespective of the acreage which 20 
might be left to satisfy the devises under Clauses 
4 and 5. in their Lordships' judgment that is 
not the proper interpretation of Clause 3« 
Clauses 3> 4 and 5 are in the same form: in each 
what is devised is a parcel "supposed to contain 
about" a stated number of acres. That is quite 
indefinite and is a very different thing from a 
devise of a. stated number of acres.

It was argued for the appellants that the 
respondent's own evidence showed that they and 30 
not the respondent had been in occupation before 
this action was raised and therefore the onus was 
not on them but was on the respondent to show that 
the land was his property. Their Lordships do not 
take that view of the evidence. The respondent 
bought this strip in 1949 intending to make 
improvements on it. In 1950 when he went to carry 
out the work he found that the appellants had put 
up a fence which he tore down and it would seem 
that this happened a second time. Then after some 40 
months he began building operations at the cottage 
and almost at once the appellants broke or destroyed 
part of the cottage. Their Lordships are unable 
to regard the erection of a fence in such circum 
stances as being equivalent to occupying the land. 
Moreover in the pleadings in this case the respon 
dent states "The plaintiff is and was at all 
material times in possession of a cottage and
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parcel of land" which he identifies as the land now 
in dispute and that is not denied by either appellant. 
The only defence was that part of the cottage was 
on the appellants' land. In their Lordships judg 
ment the appellants have failed to establish that 
defence.

There remains the question of damages. The 
respondent claimed £105 in respect of damage done 
to the cottage, £100 for compensation to the con-

10 tractor for delay in carrying out the work at the 
cottage and £80 for loss of two months' rent of the 
cottage and then he made a general claim for £500 
damages. in the course of his evidence the res 
pondent said that he claimed loss of rent for six 
months amounting to £240 and that he would be 
satisfied with £200 and this £240. The learned 
Chief Justice awarded £440 against the appellants 
jointly and severally without giving any reasons 
for his award. lo was argued for the appellants

20 first that they could not be liable jointly and 
severally and secondly that so large a sum could 
not be justified on the evidence.

There is no doubt that the appellant Vieira 
deliberately set out to prevent the respondent from 
carrying out building operations by destroying part 
of the cottage: he appears to have told the respon 
dent that he had torn up the work which had been 
done and would continue to do so. The evidence 
with regard to the appellant Mrs. Home is not so 

30 strong. She had sold the land to Vieira and was 
actively supporting him in his claims together 
with Vieira at the beginning of the operation she 
stopped the respondent's workmen from working and 
threatened him with violence and she did part of 
the damage to the cottage herself. In their Lord 
ships judgment there was sufficient evidence to 
entitle the learned judge to find that she was 
jointly and severally liable in respect of the 
whole damage.

40 On the question of the amount of the damages 
their Lordships are prepared to assume that the 
Chief Justice accepted the evidence of the 
respondent and awarded £240 for loss of rent and 
£200 for other special damage. There is sufficient 
evidence to justify the £200 but the difficulty 
arises because the £240 is for six months 1 loss of 
rent whereas only two months' loss of rent was
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claimed in the statement of ._iaim and moreover it
is difficult to find any justification for holding
chat the damage done deprived the respondent of use
of the cottage for so long a period as six months.
But it does not appear that any objection was taken
to a claim being made beyond the limits of the
statement of claim or that any evidence was led or
detailed cross examination made for the appellants
on this matter. If objection had been taken at
the time the matter might have been dealt with by 10
amendment. On any view the appellants 1 actions
were most reprehensible, and this would be relevant
if their Lordships had to consider the question of
general damages. Their Lordships have found this
question to be one of considerable difficulty but
they have come to the conclusion that this is not
a proper case in which to alter the award of
damages by the trial judge.

Their Lordships will therefore humbly advise 
Her Majesty that this appeal should be dismissed. 20 
The appellants must pay the costs of the Appeal.

"F" (part)

Judgment of 
Supreme Court 
in Ferguson 
& Leseur v. 
Horne & Fox

22nd June 1951. Between

And

"F" (part)

JUDGMENT OF SUPREME COURT IN 
FERGUS ON & LESEUR v. HORNE & POX

IN THE SUPREME COURT OF BERMUDA 

1951: NO. 7.

Roderick Alexander Ferguson
and Plaintiffs 

Herman Leseur

Margaret Young Horne
and 

Richard Cleveland Fox
Defendants

30

W.R. Kempe Esq. for the Plaintiffs. 
D. Tucker Esq. for the Defendants.

Before:- His Honour Sir Brooke Francis, Chief
Justice
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This is an action in which the Plaintiffs 
Roderick Alexander Perguson and Herman Leseur 
claim from the Defendants, Mrs. Margaret Home and 
Richard Cleveland Pox the return of £1000, being 
the deposit paid by the Plaintiffs as part of the 
purchase price of £5000, for a parcel of land in 
Warwick Parish, the sale of which was negotiated 
by Mrs. Home under a power of attorney from Pox. 
The Plaintiffs claim included a demand for damages 

10 for non-completion of the contract of sale, and a 
lien on the property in aid of judgment. The 
Defendants counterclaimed for damages for breach 
of agreement, and the right to hold the deposit. 
The trial commenced on the 21st of May and continued 
through the 22nd and 28th days of May and the 6th of 
June. Mr. Kempe appeared for the Plaintiffs and 
Mr. Tucker for the Defendants.

The determination of the case depended on the 
simple question whether or not Mrs. Home had the

20 land she was contracting to sell; but this
involved the tedious process of the solution of a 
controversy regarding a boundary. Generally 
speaking disputes of this nature are fraught with 
much complexity, inter-weaved in some instances by 
long standing family feud, and in that respect this 
case is typical. In order therefore to obtain 
a proper perspective of the altercation it is 
necessary to go back to the date of the will of one 
Adrastus Henry Astwood, who died in 1901, leaving a

]50 comparatively large parcel of land to bo divided
among his surviving children. By the third clause 
of his will he devised half of his real estate 
being the western portion thereof to his eldest 
son Samuel Josephus Astwood. The area of this 
portion was described as "supposed to contain about 
12 acres". The eastern half, the testator sub 
divided into two partsj the larger of which he 
described as "supposed to contain about eight acres", 
and the smaller supposed to contain about 4 acres":

40 so that in all the testator "supposed" that he had 
"about" twenty-four acres.

In 1933> Samuel Josephus Astwood died and in 
his turn devised the parcel of land inherited from 
his father to his eldest sor Samuel Edward Astwood, 
brother of Mrs. Home. The devise gave no further 
or better description than "the parcel of land 
devised to me by my father by the third clause of 
his will".
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Samuel Edward Astwood (:.\ow better known as 
Edward Astwood) is Bermudian born, but left the 
Colony in 1914 for the United States, and continu 
ing to reside there became an American citizen.

In the course of time the estate of Adrastus 
Henry Astwood passed down and in one way or another 
became vested in his grandchildren. With the 
increase in value of real estate in recent years, 
this land has appreciated considerably, and the 
third generation of Astwoods are benefitting 10 
accordingly.

The Defendant Horrte is executrix of the will 
of her father Samuel Josephus, and a devisee there 
under, and indeed his residuary beneficiary. 
Accordingly, taking an interest in her brother's 
realty in 19^5 sne engaged the services of Mr. 
Surveyor Stovell to make a survey of the whole 
estate devised by Adrastus Astwood. Mr. Stovell 
carried out his survey in the light of the testa 
tor's will and prepared a plan entitled "A plan of 20 
the property purporting to be that of Adrastus 
Henry Astwood . It is unfortunate, but for some 
reason this plan was not produced in evidence.

Mr. Stovell, who gave evidence says that on 
completion of his survey, he found that the un 
divided area (that is to say the aggregate of the 
three devises) within the boundaries delineated in 
the will, which boundaries he was able to identify, 
amounted to no more than 19-9 acres. Mr. Stovell 
added, though speaking somewhat indefinitely, "that 30 
"this was not the whole estate of Adrastus Astwood 
"because there was another piece to the east of the 
"eastern boundary of the land I surveyed". This 
statement was amplified in cross-examination by an 
explanation that he obtained the information from 
the Parish Vestry clerk "that there were other lands 
"to the east amounting to 4 acres but which later 
"turned out to have increased to eight acres, but he 
"saw no mark designating this eight acres". However 
in the light of his instructions and having regard 40 
to the title he gave to his plan, his observation 
is not very helpful; but be that so as it may, 
the conclusion I have come to is that after survey, 
the area of the estate which was the subject of the 
three devises in the Adrastus will, was under 20 
acres, and no where near the "supposed" 24 acres.
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Mr. Stovell went on to say that in connection 
with his survey he was instructed by Mrs. Horne to 
lay down as an eastern boundary, a sub-dividing 
line to produce an enclosure in benefit of Edward 
Astwood, of the full measure of the devise in 
clause 3 of the Adrastus will - that is to say a 
full twelve acres. The difficulty in doing this 
must have been apparent to Mr. Stovell by reason of 
the indefinite delineation of the eastern boundary

10 in that clause, the terms of which were well known 
to him. The northern, western and southern boun 
daries were well defined (and were said to be 
easily identifiable), but the delineation of the 
eastern boundary was worded thus; "bounded on the 
east by other land of my own next hereinafter 
devised". Now this "other land" had been devised 
in clauses 4 and 5 of the same will to others of 
Adrastus Astwood f s children and the larger part of 
the eastern half had eventually, by inheritance

20 and purchase, come into the possession in fee
simple of one Frederick Gunnison Astwood, one of 
the grandchildren of Adrastus and a cousin of Mrs. 
Horne and of her brother Edward.

It is obvious therefore that any definition of 
the common boundary between these three properties 
had either to be fixed exactly, by some old-standing 
and well known features, or by common agreement 
between the respective owners; for it must be re 
called that intruding in this difficulty was the

30 discovery on survey that the original property was
actually short by 4 acres, indicating the possibility 
of an abatement, pro tanto, in the area of each of 
the three portions. However according to the 
surveyor, no such thing was done. What was done, 
was this. Having the undisputed and wellfixed 
boundaries northerly, westerly and southerly he 
"adjusted" his eastern boundary in accordance with 
his instructions so as to include the full 12 acres, 
and in accomplishing this drew his eastern boundary

4o "arbitrarily". He said "there were no stones, no 
walls nor any old marks to guide him" in the trail 
of this line. Whilst on this part of his survey 
he came into conflict with Frederick Gunnison 
Astwood who ordered him off the land; and I cannot 
but presume that Stovell mentioned the fact to his 
principal. Mrs. Horne has denied any knowledge of 
a dispute with the adjoining landowner, but the 
maxim "knowledge of the agent is knowledge of the 
principal" must in this case prevail.
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At this point it may be -nentioned that Mrs. 
Horne stated that her father Samuel Josephus "walked" 
this very boundary line on Christmas day 1931, when 
he specifically pointed it out to her. My observa 
tion on this ipse dixit is that I find great 
difficulty in attributing any weight to it.

In 19^7 Edward Astwood returned to Bermuda and 
maintaining his status as an American citizen was, 
per se, an alien in his native country. In May of 
that year Edward gave a power of attorney to Mrs. 10 
Horne and thus transferred into her care full 
management of his affairs, with power to deal with 
his real estate. This having been done, it would 
appear that Mrs. Horne proposed now to sell some of 
Edward's estate, and instructed her surveyor to 
make yet another survey for "the purpose of sale" 
as she described the operation. This survey was 
limited more particularly to the planting area "as 
her brother did not want to sell the cottage" 
situated close to his eastern boundary. In cross- 20 
examination, Mrs. Horne admitted that this cottage 
is the same cottage adjudged in the case Gibbons v. 
Horne and Viera, to belong to the successor in 
title of Frederick Gunnison Astwood. Accordingly 
after she had defined the new boundary, Surveyor 
Stovell drew up a plan, "for selling purposes as 
he says. This plan was produced as an exhibit, 
and it is observed that for some curious reason, 
yet retains the date 6th June, 19^-5, the date of 
the first survey. 30

Mr. Stovell under corss-examination said that 
the new boundary he fixed lies 50 feet to the west 
of the easterly boundary of the land surveyed to 
accord with clause 3 of the Adrastus Astwood will, 
and that the western boundary of the land devised 
in clauses 4 and 5 of that will as surveyed by Mr. 
Clarke (another surveyor but not called as a 
witness) runs 100 feet to the west of this new 
boundary which again he had but arbitrarily fixed 
in accordance with his instructions. He also 40 
agreed that if Clarke's survey is correct Mrs. 
Horne had less land to sell than she pretended.

On the 26th September, 1947* Mrs. Horne sold 
"a part" of her brother's land to one Richard 
Cleveland Fox, the Co-Defendant, who she described 
as a fisherman and gardener. This sale to Fox was
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explained by her as necessary, because her brother 
as an alien "could not handle" the business of his 
land. Fox in alluding to his purchase says he 
bought 9ir acres from Edward Astwood paying £1200 
for his bargain. Fie admits that no money passed 
but the full purchase price was secured by a mort 
gage to Mrs. Home. Pox went on to say that 
subsequently a portion of the area was sold to one 
Viera for £7000, and the other portion was to have

10 been sold to the Plaintiffs, Ferguson and Leseu,
for £5000. Quite candidly he admitted that up to 
the moment he himself had not received anything 
from the transaction, yet had hope for the future. 
On October 28th Mrs. Home secured from Fox in his 
turn, a power of attorney, also with full 
authority. Having indulged herself in these 
questionable transactions and laid the ground, she 
was now in a position to carry out her proposed 
dealings in her brother's estate. Accordingly on

20 some unmentioned date in 19^-9* quite possibly in 
June, she published an advertisement of sale, as a 
result of which the Plaintiffs appeared on the 
scene, obviously both intent on a deal in real 
estate.

In partnership the Plaintiffs commenced 
negotiations with Mrs. Home, as agent of Fox, for 
the purchase of a parcel of land said to contain 
about 2 acres and 17 perches. Individually they 
had both had interviews with Mrs. Home and on 

30 June 18th, the Plaintiff Ferguson composed an agree 
ment in rough form which in my view amounted to 
little more than a receipt for £500, his share of 
the deposit which he had paid over by cheque.

This paper writing signed by Mrs. Horne was 
worded as follows:-

July 18th, 19^9-

Received from R.A. Ferguson the sum of £500 
pounds sterling as part payment of deposit on 
purchase of a strip of land on the south shore 

^0 in the Parish of Warwick, Bermuda, belonging to 
Richard Cleveland Fox said to consist of two 
acres and seventeen parches. Measuring as 
follows. 550 feet on the north, 120 feet on 
the east, 532 feet on the south and 180 feet 
on the west.
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The total purchase i rice to be £5000, 
balance of £4000 to remain on mortgage for ten 
years or less.

It is also understood that the strip of 
land be purchased jointly by Messrs. Herman F. 
Leseur arid R.A. Fergus on.

Final agreement to be made by Mr. E.T. 
Richards.

(Signed) MARGARET Y. HORNE.

On June 24th the Plaintiff Leseur presented 
Mrs. Home with another document, in this case 
typewritten and more formal in appearance. It was 
in duplicate, and repeated the terms of Fergus ons 
composition. This also was signed by Mrs. Horne 
and was worded as follows :-

June 24th,

Received from Herman F. Leseur the sum of 
£500 pounds sterling as part payment on the 
purchase of a certain lot of land on the south 
shore, in the Parish of Warwick, Bermuda; 
belonging to Richard Cleveland Fox and con 
sisting of 2 acres and 1? perches measuring 
as follows: 550 feet on the north, 120 feet 
on the east, 532 feet on the south, and 180 
feet on the west.

The total purchase price to be £5000 
sterling, balance of £4000 to remain on mort 
gage for a period of ten years or less at 
buyers opticn : It is also agreed that all 
interests paid during the above mentioned 
period is to be deducted from the purchase 
price, providing final settlement is made 
within the ten year period, which date is to 
commence from the date of the mortgage.

If the owner or owners cannot give a clear 
title to the above property or proper rights 
of way then this contract is cancelled and all 
deposits and expenses are to be refunded to 
the purchasers. It is also understood that 
this lot of land is to be purchased jointly 
Messrs. R.A. Ferguson, Jr. and Herman F. Leseur.

(Signed) MARGARET Y. HORNE.

Lucy E.A. Barnes 
Margory C. Smith

10

20
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There is a serious and fundamental conflict 
in evidence as regards the drawing up of the con 
veyance of sale. Mrs. Home states emphatically 
that she told Perguson on the l6th June, and 
Leseur, when she first met him, that Mr.Richards 
her then attorney, was to draw the conveyance: 
adding that he did her work and she considered it 
correct that he should so act. On the other hand 
both Plaintiffs equally emphatically swear that 

10 they had each insisted on their conveyance being
drawn by their Attorneys Messrs. Hallett & Whitney. 
However, whatever the terms of the conversation 
between them, it is curious to find that included 
in Ferguson f s paper writing, as if by way of 
addendum, the words "Final agreement to be made by 
Mr. E.T. Richards". These words are immediately 
above Mrs. Home's signature.

Mrs. Horne, in cross-examination was asked to 
explain this phrase, and replied that it meant the

20 conveyance and mortgage. I 'find it difficult to 
accept this. Mrs. Horne has shown herself to be 
not only intelligent, but astute in these affairs, 
and surely must have known the meaning of "convey 
ance and mortgage", and that it would be far 
fetched to describe them under the term "agreement", 
final or otherwise. Ferguson and Leseur, as has 
been stated, were emphatic that their conveyance 
was to be drawn by their lawyers, and such a claim 
was but natural in any circumstance. Unfortunately

30 Ferguson was not asked to explain what meaning he
set on the phrase, and it is but mere conjecture to 
suppose that since there had been discussion on 
formalities, in the light of the very informal 
appearance of his composition, inclusion of the 
phrase was a concession that if a more formal 
contract of sale was required, he agreed to its 
draft by Richards.

Some weeks after the signing of these informal 
papers the Plaintiff Leseur on August 10th, wrote 

40 requesting Mrs. Horne to "turn over the necessary 
documents to Messrs. Hallett & Whitney before the 
end of the month so that they may proceed with the 
transfer". Apparently nc notice was taken of this 
request and, except for some indefinite evidence 
about conversations between the parties, nothing 
further seems to have happened until January 27th, 
1950, when the Plaintiffs each received a letter in 
identical terms from Mr. Richards. In this letter
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it was indicated that Mr. R-' hards understood that 
the condition of sale had bt^n altered to the 
extent that the Plaintiffs were now agreeable to the 
conveyance beins drawn by him and thereafter to be 
approved by Messrs. Hallett & Whitney. Parenthet 
ically, Mr. Richards stated in evidence that he 
obtained this information from Mrs. Home. Now 
hore is an indication coming from the Defendant 
that something was being altered: that something 
was the original demand of the Plaintiffs that the 10 
conveyance was to be drawn by their lawyers. This 
is confirmation of the Plaintiffs evidence on this 
point. Both Plaintiffs deny that any such consent 
was given, and I believe this statement in denial. 
This letter also required the Plaintiffs to see to 
the survey, and a three weeks ultimatum was 
inserted.

This letter was replied to on the 4th February, 
1950, by Messrs. Appleby & Spurling & Kempe, who 
were then acting for the Plaintiffs, and contained 20 
another request for delivery of title documents for 
examination, and for the purpose of the preparation 
of the deed of conveyance. The letter went on to 
say that it was within the knowledge of the writer 
(Mr. Spurling) that there was a boundary dispute 
between Mrs. Home and an adjoining landowner. No 
reply having been received, yet another communica 
tion from Mr. Spurling dated 21st February, 1950, 
was addressed to Mr. Richards asking for expedi 
tious attention to his former correspondence. J>Q 
Neither was there any reply to this second letter; 
but on March 24th certain deeds and documents, of 
which a list was given, were handed over to Mr. 
Spurling.

Mr. Spurling in evidence said that he examined 
these documents, but was particularly concerned 
about the boundaries, as he had knowledge of a 
dispute, and there was no document among those 
given him which relieved his uneasiness. He 
added that he had seen Mr. Richards frequently on 40 
the matter, and told him that it was impossible for 
him (Mr. Spurling) to proceed unless assured that 
the boundaries were correct.

In the result Mr. Spurling refused to pass 
title and gave his reasons. He had grave doubt 
whether Fox in fact ownea the land described IP the
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agreement signed by Mrs. Home. In confirmation 
of this suspicion he had at a subsequent date 
examined the Court records and discovered that a 
judgment recently delivered in a case Gibbons v 
Home and Viera might very well prejudice the 
particular lot, the subject of his examination . 
Mr. Spurling added that Mrs. Horne had admitted 
this possibility to him. Mrs. Horne very 
emphatically denies this, but I prefer to believe 

10 Mr. Spurling. His second reason was his doubt 
concerning the transfer to Pox by reason of the 
application of Section 7 of the Aliens Act 1926.

The deeds and documents remained with Messrs. 
Appleby, Spurling & Kempe for the next few months 
apparently awaiting reply to further requisitions, 
and so the matter continued to stand until December 
7th, 1950, when a third letter was sent to Mr. 
Richards intimating that unless Mrs. Horne could 
satisfy the Plaintiffs Attorneys and reach a

20 decision to do so immediately, they were instructed 
to bring an action for the repayment of the deposit, 
No reply was received but it would appear that very 
shortly afterwards Mrs. Horne went to the chambers 
of Mr. Spurling and in the course of an interview 
notified him that she had dispensed with Mr. 
Richards 1 services. This intimation was followed 
by a letter from Mr. Spurling addressed in this 
case directly to Mrs. Horne. This letter is 
important for it was written shortly after the

50 interview, and records at length the discussion 
purporting to have taken place. It contained a 
note of certain admissions and proposals allegedly 
made by Mrs. Horne, and counter proposals by the 
Plaintiffs for the solution of the difficulty 
between the parties. The proposals to Mrs. Horne 
appears in the circumstances quite reasonable. To 
this letter Mrs. Horne replied in a presumptuous 
and vulgar manner.

Mr. Spurling speaking on the subject of con- 
40 veyancing said that it was within his experience 

in Bermuda for one attorney sometimes to act for 
both vendor and purchaser, but local practice gives 
the purchaser the right to name his own attorneys. 
In this respect local practice follows usual and 
old established procedure anywhere else, and any 
normally minded persons concerned in a real estate 
transaction would, I imagine, readily concede the 
reasonableness of such a safeguard.
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It is the duty of a venaor of real estate to 
show good title to the property offered for sale; 
c-.'nd this involves the production to the purchaser 
of all deeds and documents, the identification of 
the property agreed to be sold with the property 
comprised in the several documents, and additionally 
the proof by proper evidence of all matters of fact 
-Terming links in the chain of title. The letters 
written by Mr. Spurling indicated firstly, that the 
Plaintiffs were exercising their right to examina- 10 
tion by their own Attorneys, and secondly that no 
more than the usual information required for this 
purpose was being requisitioned.

Unfortunately Mrs. Home was unable to see the 
position in this way, and continued to maintain 
throughout an obstinate and unyielding attitude, she 
went so far as to forbid her lawyer from allowing 
her documents out of his possession, and pursued 
this course until March 24th, 1950, when at last 
she gave Mr. Richards permission to leave her papers 20 
with Mr. Spurling, but only for perusal. Mr. 
Spurling says these documents were left with him 
not only for perusal but for use. Mrs. Home 
appeared very surprised to hear this.

I cannot condemn sufficiently the conduct of 
this lady throughout this sorry affair, for she has 
been most intractable and overbearing in unruly 
persistence. Behaviour of this nature necessarily 
leads to grave suspicion that on the part of any 
such offending party, his dealings are charged with 30 
insincerity, even perhaps dishonesty; and I confess 
that this is how I regard Mrs. Horne. The 
questionable character of her actions in 1947, and 
the drawing of arbitrary boundaries create a feeling 
of uncertainty as to her integrity when negotiating 
with the Plaintiffs. Neither have I valued her as 
a straightforward witness.

My findings are -

1. That the Defendant Horne knew in 19^5 that the 
eastern boundary of Edward Astwood's estate was in 40 
dispute, and was well aware that until that dispute 
was settled, his title was uncertain.

2. That the conveyance to Richard Cleveland Pox 
was a stratagem, and in no manner removed existing 
uncertainty.
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3. That the Defendant Home withheld knowledge Exhibits
of this dispute, and uncertainty of title from the
Plaintiffs. "p" (part)

4. That at the date of the negotiations the Judgment of 
title to the land, the subject of the agreement Supreme Court 
with the Plaintiffs, was uncertain and therefore in Perguson 
defective. & Leseur v.

Home & Pox.
Accordingly I declare that the two deposits

of £500 (in all amounting to £1000) shall be 22nd June 1951 
10 returned to the Plaintiffs with interest at the (continued) 

rate of 5$ from June 24th 1949 until the date of 
payment; and that the Plaintiffs shall have judg 
ment against the Defendants jointly and severally 
in respect thereof.

As to the question of damages for loss of 
bargain I quote the following passage from Prideaux's 
Precedents on Conveyancing, 23rd Edition p. 135:~

"The general rule of law that where a person
"makes a contract and breaks it he must pay 

20 "the whole damage sustained in consequence,
"does not apply to contracts for sale of real
"estate. For real estate a special rule has
"been established, viz, that on a breach of
"contract of this nature arising from want of
"title, the purchaser can only recover by way
"of damages the expense of investigating the
"title and is not entitled to compensation for
"loss of bargain Flureau v Thornbill (1766)
"2 Wm. VI. p. 1078. This is so even though 

30 "the vendor may be aware of his want of title
"when he enters into the contract. Bain v
"Fothergill (1874) 7 H.L. p.158".

Regretfully I hold that this case falls within the 
rule of Bain v Fothergill.

It follows therefore, and very fortunately for 
Mrs. Home, that I am unable to order the payment 
of damages beyond the amount expended by the 
Plaintiffs in the investigation of the title. The 
sum has not been mentioned, but I will leave it to 

40 my Registrar to tax and the result will be incor 
porated in this judgment.

I dismiss the counterclaim of the Defendants.
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Costs are awarded agains 
jointly and severally.

the Defendants

As regards the claim for lien in aid of satis 
faction of the Plaintiffs 1 judgment it would seem 
just that this should be declared, for a purchaser 
immediately upon paying his deposit acquires an 
.uchoate right of lien for it. In any event it 
would seem to me that the matter is covered by 
Section 16(1) of the Supreme Court Act 1905.

I therefore declare that the Plaintiffs should 
have jointly a lien on the property contracted to 
be sold against the return of their deposit, 
payment of damages and costs.

Broolce Francis

CHIEF JUSTICE

22nd June, 1951.

10
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JUDGMENT OF THE JUDICIAL COMMITTEE IN 
PRIVY COUNCIL APPEAL NO. 42 of 1951

Privy Council Appeal No. 42 of 1951

Margaret Young Home and another - Appellants
v.

Roderick Alexander Ferguson (The
Younger) and another ------- Respondents

FROM 

THE SUPREME COURT OF BERMUDA

20

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE
OF THE PRIVY COUNCIL, DELIVERED THE 5th OCTOBER, 1953

Present at the Hearing:
LORD PORTER 
LORD REID
Mr. L.M.D. DE SILVA 
(Delivered by LORD REID)

30



This is an appeal from judgment of the Chief 
Justice of Supreme Court of Bermuda dated 22nd 
June, 1951* by which the appellants were adjudged 
jointly and severally liable to repay to the 
respondents a deposit of £1,000 paid under a 
contract for sale of land and to pay as damages the 
amount expended by the respondents in investigating 
the title of the land.

The appellant Fox owned certain land in the 
10 parish of Warwick, Bermuda. The appellant Mrs. 

Horne is his sister and was authorised by him to 
deal with his land. The respondents wished to 
purchase a piece of land on the south shore of 
Warwick parish and they entered into negotiations 
with Mrs. Horne. They made an oral agreement to 
purchase the land for £5,000 and each respondent 
paid a deposit of £500. The only written record 
of the agreement is contained in receipts for 
these deposits signed by Mrs. Horne. The receipt 

20 granted to Mr. Leseus is in these terms:

June 24th, 19^9
"Received from Herman P. Leseur the sum of 

Five Hundred Pounds Sterling as part payment on the 
purchase of a certain lot of land on the South 
Shore, in the Parish of Warwick, Bermuda; belonging 
to Richard Cleveland Fox and consisting of Two 
acres and Seventeen perches, measuring as follows: 
Five Hundred and Fifty feet on the North, One 
Hundred and Twenty feet on the East, Five Hundred 

30 and Thirty-two feet on the South and One Hundred 
and Eighty feet on the West.

The total purchase price to be Five Thousand 
pounds Sterling, balance of £4,000 to remain on 
mortgage for a period of Ten years or less at Buyer's 
option: it is also agreed that all interests paid 
during the above mentioned period is to be deducted 
from the purchase price, providing final settlement 
is made within the Ten year period, which date is 
to commence from the date of the mortgage.

40 if the Owner or Owners cannot give a clear
title to the above property or proper rights of way 
then this contract is cancelled and all deposits 
and expenses are to be refunded to the purchasers. 
It is also understood that this lot of land is to
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be purchased Jointly by Messrs. R.A. Ferguson, Jr. 
?:id Herman P. L^seur.

(Signed) MARGARET Y. HORNE".

Postage Stamp 
Value Sixpence.

Lucy E.A. Barnes. 
Marjory C. Smith.

Their Lordships need not set out the terms of 
the receipt granted to Mr. Perguson on 18th July, 
194-9: its terms are somewhat different but those 10 
differences are not material.

There were long delays and ultimately on 21st 
February, 1951* the respondents raised the present 
action. Paragraph 4 of the Statement of claim 
sets out the grounds of action: "The second named 
defendant (herein called the owner) is unable to 
give good title to the said land and, notwithstand 
ing repeated requests by the plaintiffs, he and/or 
the agent have neglected and refused and continue 
to neglect and refuse to perform his or their part 20 
of the said agreement". The defence was that the 
defendant Pox was able to give a good title to the 
land and that the defendants had not neglected or 
refused to perform their part of the agreement. At 
the trial the only issue was whether or not the 
defendant Fox owned and could give a good title to 
the whole of the land. In order to determine that 
issue it is necessary to go back to the will of 
Adrastus Henry Astwood, who died in 1901.

The testator owned a tract of land which was 30 
admittedly bounded on the north by a public road, 
on the south by the ocean and on the west by a 
straight boundary running from the road to the 
ocean. The eastern boundary was not proved: the 
testator's land certainly extended to a certain 
line and the area enclosed by that line and the 
three admitted boundaries is 19.9 acres. There is 
some rather vague evidence that he may have owned 
some more land to the east of that line but that 
was not proved. 40

The testator devised his land in three parcels. 
By clause 3 of his will he devised to his eldest 
sone Samuel a tract "supposed to contain about



129

twelve acres" bounded on the north, west and south 
by the admitted boundaries of his land and "on the 
east by other land of my own next hereinafter 
devised". The appellant's title derives from this 
bequest and the question whether he can give a good 
title to the whole of the land sold depends on the 
location of the eastern boundary of the land 
devised by the above mentioned clause 3« By 
clause 4 he devised to his son Frederick a parcel

10 "supposed to contain about four acres". This land 
was described as bounded "on the west by the land 
hereinbefore devised to Samuel". By clause 5 he 
devised to his other children a parcel "supposed 
to contain about eight acres" and bounded "on the 
west by other land of my own". There was no 
evidence of there ever having been any physical 
boundary between the land bequeathed by clause 3 
and that bequeathed by clauses 4 and 5 and there 
was no evidence of any act of possession or other

20 conduct of interested parties from which the situa 
tion of the boundary could be inferred. It was 
assumed on both sides that the boundary is a straight 
line running parallel with the western boundary of 
the testator's land and the question was where this 
line was to be drawn. The appellant's surveyor 
drew his line on the footing that, neglecting a 
small strip belonging to the War Department, a full 
twelve acres had been devised by clause 3 of the 
will. If this line were correct then the appellant

30 would have a good title to the whole land which he 
purported to sell because the whole of this land 
lies to the west of this line. But if clause 3 of 
the will carried less than twelve acres then the 
boundary must have been farther to the west than the 
appellant's line and the appellant would not have a 
good title to the eastern part of the land which he 
agreed to sell.

The land devised by clause 4 lies to the north 
of that devised by clause 5 and the respondents are 

40 only directly concerned with the boundary between 
the part of the clause 3 land sold to them and the 
adjoining part of the clause 5 land. But if the 
whole eastern boundary of the clause 3 land is one 
straight line it is plain that the determination of 
the boundary between the clause 3 land and the 
clause 4 land or the rest of the clause 5 land might 
vitally affect the land agreed to be sold to the 
respondents. Some time after the agreement to 
sell the respondents or their solicitor found that

Exhibits 

"F" (part)

Judgment of 
the Judicial 
Committee in 
Privy Council 
Appeal No. 42 
of 1951.

5th October
1953 
(continued)
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"P" (part)

Judgment of 
the Judicial 
Committee in 
Privy Council 
Appeal No. 42 
of 1951.

5th October
1953 
(continued)

there was a litigation with regard to the boundary
between the clause 3 and the northern part of the
^xause 5 land. In that litigation Judgment was
given against the owners of the clause 3 land and
the appellant's surveyor in this action admitted
that the line put forward by the successful party
in the other case runs (or if prolonged would run)
100 feet to the west of hie line so that if that
line were correct the appellant could not give a
good title to the easterly part of the land which 10
he agreed to sell.

In their Lordships judgment the matter stands 
thus. The testator devised three parcels of land 
"supposed to contain" "about twelve acres" "about 
four acres" and "about eight acres" making about 
twenty-four acres in all, and he is only proved to 
have owned twenty acres. The burden is on the 
appellant to show that he has a good title to the 
whole of the land that he agreed to sell, and he 
has not got a good title to the whole of that land 20 
unless the devise under clause 3 can be held to have 
carried a full twelve acres of land. It was 
argued that clause 3 should be no construed and 
that, if the testator did not own. as much as 
twenty-four acres, then the loss should have fallen 
on the devisees under clauses 4 and 5. Their 
Lordships reject this argument. The three clauses 
are in the same form and in each what is deviled is 
a parcel "supposed to contain about" a stated number 
of acres: that is a very different thing from a 30 
devise of a stated number of acres. The absence 
of any evidence that the appellant or any of his 
predecessors since 1901 ever possessed or exercised 
any right over the land which he agreed to sell and 
the litigation with regard to the northern part of 
the east boundary of the clause 3 land afford in 
their Lordships' judgment ample justification for 
holding that the appellant failed, to offer a good 
title to the land which he agreed to sell.

Before their Lordships a new argument was sub- 40 
mitted for the appellants. it was said that the 
action was premature because the appellants were 
not in breach of contract when it was raised. 
Time was not of the essence of the contract. After 
delivery of the appellant's documents of title there 
was no formal requisition but only vague indication 
that the respondents were not satisfied about the 
boundary and there was no notice to the effect that



131.

unless the respondents* objections were met by a Exhibits 
particular date they would treat the contract as
at an end. It may be that if the appellants had "P" (part) 
taken this point in their defence they would have 
had some success and would have had a further Judgment of 
opportunity to make a good title, but there is no the Judicial 
indication that such a further opportunity would Committee in 
have been of any advantage to them. Sooner or Privy Council 
later the case must have gone to trial on the Appeal No. 42 

10 merits and in their defence the appellants chose of 1951- 
not to take this technical point but to join issue 
on the merits. Now that they have failed on the 5th October 
merits it is in their Lordships 1 judgment too late 1953 
to take this preliminary point. (continued)

Their Lordships will therefore humbly advise 
Her Majesty that this appeal should be dismissed. 
The appellants must pay the costs of the appeal.
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"N" (part) 

CLAIM .AMD JUDGMENT IN ABELMAN, V. KTJNTINGTON

BETWEEN Madeline Abelman as agent for
Jacob Abelman C/o Archie Brown & Son

Plaintiff 
and

Margaret Huntington 
Warwick Villa, Warwick

To the Defendant herein.

Defendant

You are hereby summoned to appear before me at 
10 the Magistrate's Court, Hamilton, on Thursday the 

l8th day of June 1959 at 9.30 a.m., to answer the 
Plaintiff's claim particulars of which are given 
below.

Dated the 8 day of June 1959.

(Sgd. ) L.M. MINTY.
J.P. 

Magistrate

Exhibits

"N" (part)

Claim and 
Judgment in 
Abelman v. 
Huntington.

8th June 1959.

20

PARTICULARS OP CLAIM

The Plaintiff claims the sum of £70. 0. 0 for 
a T.V. set and the sum of Twenty four shillings for 
his cost of suit being held by the defendant.

JUDGMENT

This is an action which has taken a somewhat 
involved course and has been adjourned on several 
occasions.

The action arises out of the following facts. 
Until the 28th February 1959 the Plaintiff and her
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"N" (part)

Claim and 
Judgment in 
Abelman v. 
Huntington.

8th June 1959 
(continued)

sic

sic

husband occupied as tenants an apartment of which 
the D was the landlord.

On the 27th and 28th of February various 
incidents occurred which I do not propose to go 
into at length here but which culminated in the 
Plaintiff and her husband ceasing to occupy these 
premises.

The part of the incidents which is relevant to 
this action is that on the 28th of February 1959, 
Mr. Abelman came to the apartment in the custody of 10 
the Shore Patrol and his various effects were 
removed from the premises with the exception of a 
T.V. set.

The Plaintiff was not present on this occasion 
but the D was. Apparently the D claimed that she 
ought to be compensated for damage caused to one of 
her mattresses by it being wetted by the baby. It 
is admitted by the Plaintiff that the mattress was 
damaged in this way.

Now it was not clear when the Plaintiff's case 20 
was what was the legal ground if any upon which the 
D obtained possession of this Television set.

It is quite clear that the D was saying "l am 
retaining this set until I am paid for the 
mattress but was she claiming to retain the 
mattress by way of Landlord's distress or by virtue 
of an agreement to that effect with the Plaintiff's 
husband.

The Plaintiff as I say was not present. I 
gained the impression that she admitted to me that 30 
her husband had told her he had agreed to the D 
retaining the set until the D was compensated, but 
as I say the Plaintiff was not there then whereas 
the D was and the D'S account of the incident was 
that the Plaintiff's husband never uttered a word 
to her and that it was the Chief from M.O.B. with 
whom she conversed and who agreed to her retaining 
the set.

I am quite satisfied that this man had no 
authority whatsoever to bind the Plaintiff's husband 40 
to any such agreement and it therefore follows that 
the D cannot claim any right, by virtue of an 
agreement made on this day, to retain this T.V. set
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"N" (part)

Claim and 
Judgment in 
Abelman v. 
Huntington.

8th June 1959 
(continued)

It follows that she oan only claim to retain it as Exhibits 
a form of landlord's distress. Now I have searched 
the books and no where can I find any authority for 
the proposition that a landlord can distrain on his 
tenant's goods for anything other than rent and I 
therefore find as a fact the D'S distraint of this 
T.V. set until she was paid for the damaged goods 
was quite illegal and rendered her liable in an 
action for trespass to goods by illegal seizure 

10 and subsequently to action in detinue and possibly 
conversion by using it.

In any event even if the distraint was 
originally lawful which I do not think it was, it 
ceased to be so after offers had been made to pay 
the demanded £18.18.0 for the mattress and D 
refused to hand over the T.V. set.

I should perhaps say at this stage that I am 
satisfied that at the time when this action was 
commenced this T.V. set had been given by the 

20 Plaintiff's husband to the Plaintiff.

After the first day upon which evidence in 
this case was heard it appeared that there was a 
possibility that this action might be settled by 
the parties upon the terms that the D would return 
the set upon payment of £18.18.0. I regarded this 
course with approbation because it would have 
avoided further litigation on the question of the 
mattress and would have ended the various disputes 
between the parties.

J>0 However the matter did not end there, the D. 
delivered the T.V. set to her Barrister and 
Attorney, Miss Brown's office on Saturday, 4th 
July and the Plaintiff called to collect it and 
pay £18.18.0.

However the Plaintiff alleges that the set was 
returned to her in a damaged condition. Now a 
witness Mr. Daniels was called who examined the set 
on the following Monday and his evidence is that 
the Tube of the set is damaged beyond repair. The 

40 damage he states was caused by a hole in the 'neck' 
of the tube which broke the vacuum in the tube and 
caused and phosphorus coating on the screen to fall 
off.

Now the Plaintiff alleges that when the set was
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"N" (part)

Claim and 
Judgment in 
Abelman v. 
Huntington.

8th June 1959 
(continued)

handed over to her at Miss Brown's, it was in this 
damaged condition. This the D denies.

I have observed the demeanour of the witnesses 
and I prefer the evidence of the Plaintiff. I am 
satisfied beyond all doubts that the T.V. Set was 
damaged before it was handed to the Plaintiff and 
further I accept the evidence of Mr. Daniels (who 
struck me as a completely honest, reliable and 
competent witness) that this set was maliciously 
and deliberately damaged with a sharp metal instru- 10 
ment. I am satisfied in my own mind that the D is 
the only person who could have done that. I accept 
completely the Plaintiff's evidence as to the fact 
that the set was damaged when she received it and 
I am satisfied that she is in no way responsible 
for the damage to it.

Putting the matter in a milder way I find as 
a fact the defendant illegally took possession of 
this chattel and, that being so, she is responsible 
for any resulting loss, destruction or damage to 20 
that property however remotely occasioned. The 
set was in good condition at the time it was taken 
by the D. that is 28th February 1959. It was in 
a damaged condition when it was returned. Thus 
the D is liable for that damage.

A final matter is the question of "rabbits 
ears" the Plaintiff alleges that the D also took 
these and that they were not returned with the set 
but her own evidence on this matter is not satis 
factory as she was not present when the set was 30 
seized. However Mr. Daniels saw a pair of rabbits 
ears at the D'S house which had apparently been 
used in conjunction with the Plaintiff's television 
set. Now I do not accept the D'S evidence that 
those rabbits ears were her own and not the 
Plaintiff's. I am satisfied on the balance of 
probabilities that they were the plaintiff's and 
taken with the set as part of it.

Addressing myself to the question of damages 
the Plaintiff now claims only for the damage done 40 
to the set. The measure of damages in this case 
is the difference between the value of this set in 
its present damaged condition and the value of this 
set, its tube unbroken. This Mr. Daniels estimates 
at £30 and I accept his evidence. I shall allow a 
further £2 for the rabbits ears which have not been 
returned.

Judgment for £32.0.0 and 24/~ costs.
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"B"

THIS IS THE LAST WILL AND TESTAMENT of me MARGARET 
YOUNG HORNE (also known as "Margaret Young 
Huntington") of Warwick Parish in the Islands of 
Bermuda Proprietress.
1. I DO HEREBY REVOKE all former wills and 
testamentary dispositions made by me and declare 
this to be my last will and testament.

10 2. I APPOINT WILLIAM EDWARD ARTHUR SWAN to be the 
sole Executor of this my will.
~*>. I DECLARE that my Executor shall pay out of 
the real and personal property of which I shall 
stand possessed at my death all my just debts 
funeral and testamentary expenses.
4. I GIVE BEQUEATH AND DEVISE the residue of all 
my said real and personal property unto the said 
WILLIAM EDWARD ARTHUR SWAN his heirs and assigns 
absolutely.

20 IN WITNESS WHEREOF I have set my hand to this my 
will this Twenty-second day of March One thousand 
nine hundred and sixty one.

Exhibits

"B"

Will 

22nd March 1961

(Signed) Margaret Young Home

SIGNED by the above named MARGARET YOUNG HORNE as ) 
her last will in the presence of us both being 
present at the same time and who in her presence 
and in the presence of each other have hereunto 
subscribed our names as witnesses:-

L.J. Madeiros 

Diana Jackett 

WITNESSES
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CERTIFICATE OF DEATH OF MARGARET YOUNG HUNTINGTON
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CERTIFICATE OF DEATH OF MERVYN STUART ASTWOOD 
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Certificate of 
Death of Mervyn 
Stuart Astwood. 
27th July 1962

and
Memorandum by
him.
12th April 1961
(continued)

To Whom it may concern:

On approximately March 3rd, 1961 at about 
11:30 A.M., Margaret Huntington (my cousin) tele 
phoned me while I was living in my house "Mermaid 
Rocks", Warwick West.

Conversation, was as follows :

Margaret: Is this Mervyn Astwood? Reply, Yes.

Margaret: This is Margaret Huntington. I called 
to tell you that I am giving you one 
week j s warning that I am coming over 10 
and take over your house, as I have 
proof that you have false deeds to your 
property.

Mervyn: You have nothing whatsoever to do with 
my property, and my property has no 
connection with the original Adrastus 
Astwood (grandfather) property.

Margaret: I am taking possession anyway. Would 
you like to discuss the matter with 
me? 20

Mervyn: I have nothing to discuss with you.

Margaret: You are a "Hell of a man", Mervyn, arid 
Gunnie is a decent man. I am short 
acres of land and I am going after it, 
and you are not going to cheat Gunnie.

End of conversation.

At this point I shut off the telephone, and 
heard nothing further from Margaret Huntington. 
In thinking over the matter and the queer way she 
was talking, I spoke to Mr. Donald Smith (my 30 
lawyer) about the conversation, a few days later. 
He advised me to do nothing until such time as 
Margaret Huntington took action.

I have never spoken to Margaret Huntington, 
since I returned to Bermuda from Canada, in 195^-.

Signed. 

Mervyn S. Astwood.
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Signature of Witness

(Sgd) Marjorie Antrobus

Apt.3* 46 Palmouth St., Boston 15, Mass., U.S.A.

Signature of Witness

(Sgd) Phyllis P. Astwood

Apt.3, 46 Palmouth St., Boston 15, Mass., U.S.A.

Dated April 12th, 1961.
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(continued)

10

20

"H"

UNSIGNED LETTER TO MESSRS. FRANCIS AND ROBINSON 
FROM MESSRS. HALLETT, WHITNEY & PATTON

28th February, 1962

Messrs. Francis & Robinson,
Church Street,
Hamilton.

Bear Sirs,

Re: Swan v. Huntington 
196lt No. 41

We have today interviewed Richard Cleveland 
Fox, who states that Mr. Swan, the Plaintiff herein, 
told him during the Summer of 1961, that he was in 
possession of a Will in which he (Mr. Fox) was 
mentioned and that he was going to take it to the 
Bank vault. In view of bhe Affidavit of Scripts, 
perhaps your clienc would like the opportunity to 
produce the Will which we assume is the one drawn 
by Mr. E.T. Richards, and file a new Affidavit of 
Scripts.

As you will realise, the discovery of this will 
in existence after the death of Mrs. Huntington will 
require a change in the pleadings. It will also 
make some difference in procedure, as to whether we

"H"

Unsigned Letter 
to Messrs. 
Francis & 
Robinson from 
Messrs. Hallett, 
Whitney & Patton

28th February 
1962
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"H"
apply to produce and prove the copy of the Will, 
or whether your client produces the original Will 
drawn by Mr. Richards.

Unsigned Letter We propose to take out a Summons asking for 
to Messrs. leave to join Mr. Pox as a Defendant but before 
Francis & doing so would lilce to have some indication as to 
Robinson from your client's attitude in this matter. 
Messrs. Hallett,
Whitney & Patton

28th February
1962
(continued)

Yours faithfully,

P/dm

"G"

Letter from 
Messrs. Francis 
& Robinson to 
Messrs.Hallett, 
VJhitney & 
Patton.

6th March 1962.

"G"

LETTER PROM MESSRS. FRANCIS & ROBINSON TO 
___MESSRS. HALLETT, WHITNEY & PATTON

FRANCIS & ROBINSON Hamilton,
Bermuda.

6th March 1962.

Messrs. Hallett, Whitney & Patton, 
Barristers and Attorneys, 
Church Street, Hamilton.

Dear Sirs,

Re: Swan -v- Huntington

We have seen our client Mr. W.E.A. Swan with 
respect to your letter which refers to a Will 
about which you have been informed by Mr. Cleveland 
Fox.

Mr. Swan states he knows of no such Will; he 
further states that Mr. Fox at one time asked him 
about the existence of a Will drawn either by David 
Tucker or Mr. E.T. Richards. Our client at that 
time informed Mr. Fox that if such a Will were in 
existence, it would probably be in a vault at the 
Bank.

A search of the vault yesterday by our client

10

20
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revealed that there was no such Will therein. Exhibits
Accordingly, we shall not be filing any additional
affidavit of scripts on our clientTs behalf. If °G"
you will require to amend your pleadings limited
to the discovery of another Will, we shall have no Letter from
objection, but we do not propose to plead further Messrs. Francis
unless your amended pleading gives rise to new & Robinson to
points to which we must plead. Messrs. Hallett,

Whitney & 
Yours faithfully, Patton.

10 Francis & Robinson 6th March 1962 
WNHR/ars (continued)



IN THE PRIVY COUNCIL No. 4? of 1964 

ON APPEAL FROM THE SUPREME COURT OF BERMUDA

IN THE ESTATE of MARGARET YOUNG HORNE 
(also known as Margaret Young 

Huntington) deceased

BETWEEN :

WILLIAM EDWARD ARTHUR SWAN
(Plaintiff) Appellant

- and -

MARISCHAL PHILLIPS HUNTINGTON 
and RICHARD CLEVELAND FOX

(Defendants) Respondents

RECORD OF PROCEEDINGS

A.L. BRYDEN & WILLIAMS, 
20 Old Queen Street, 
Westminster, 
London, S.W.I. 
Solicitors for Appellant

CULROSS & CO.,
65 Duke Street,
Grosvenor Square,
London, W.I.
Solicitors for Respondents


