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i f t-

' .. -'
DO NOT rAU. TO ATTACH VQU* OWCTKAl GitOUP. 
CrRTiFiCATES AND TAX STAMPS SHEETS, J'O-YQUK 
'RETURN, 
if you iuvc no' rr;.j»v<:;! tS?-« hy Jist Inly, ififi,

the whsle o* t^C yei' cn-.K'<; j'fth
-i,;'n;i of Aur.cs .i!i;i d-H 
m'X I?S3, who :;ff; m.

:U .»tt OMI'UtOP Of tin*! fur
' tn&l of your tCUif.'v

0 Hold for incf !$f-:< : » ; r> y;x>r NEXT reuirn . any i 
•€";f:;fiw:.e; or T.\.< Sur'-jj", Sheets csve'i

• AFTER 30th JUNK, !T;9; ' . . " • / ""
itCB I. : '.''•'.

tneksfile in the »|>K;: provided at top of f»ij>t 2, ill income
from wl'iicii tax insv*!we.tu> tt.we been dedUvteu during

T ycjr <en4etf 30th June. 1950. . i .-
ITEMS 2-(7 ' ' , : 

: •. Include «inder items 2-'7 stl ittcame • c? yi?:r cmJccf
• 30th ( hin\?,- IVVJ,-not i^cltiiteil <','• item 11 II s?,sc« is »a> 

'. wficitnl attacli diMiktf tin. • ' . '
• Show income from ail isuf;:»",, If ,'usy .lrn»;>': IMI<!'., «:iv* 

full lieu should be placed before the pe'pjrtm?ru tor

;fft"<i :»i tetrx c tli.vt cTitc,;« fo!iowi;»

:t : ; t -I iC-- -no. lux 11 pjy.wic. 
»;vi £46')—t.tx payable iha 
e:<te>;; o-.-cr t4iO, - '

. Couplet \wio r>a:;. ssu.f)- the above, comi'tio'-.s

M'tas<i«yef coritriauiri to toe i'l.ifitfn.vice ...of hit or 
her !.RO«-;? --

HAS -

(j>. where tn:':r to:f,iiic-,*<j '"co^;t
tijl9— no u.«: i. [).»/' T' 1 -*: 

(it: 'ftn^t" riioif ';::;«•;«!«>*«; in;' Tine
s'Kj £l.!06»-:ix p« ? «>!f '.h«ll 

' af the c^cci i ovci ;'.;ii9.

is i-ct more th.in

: i-5 ''li-. twc":r'i £819
not exc>«;l 9 20tlu

: MOTE —fa'otiic meat: 1; the 3^10. i.it sho.v.t n item 13, j>lui • 
. «'4 it«;i"rt>t inconu1 sn-'i cxr-nti;:"; ;«:>(« $i',;-:n, .wtrj ies: on*}' dcductioiu 

djiBte'i tiivicr Items 19 to 25, and 44. . •• 
{Ttiiih allowance is cS.tifn»d, csmpiute it:iteme:u on page I.

!n tl«i notes l»e!<.v.». «•„.
. 

nUiJ;!, i !tji% Sit>»s*»J -r">iW, 5 ;,•«;;>•;W

PSt^; 8r\*T!" ;; '. !

' 16 PARENTS, PARENTS-IN-LAW,
' . • .'. • ' 16-21 YEARS, • - . . 

' : 6 A' :5}cduct»an.of the an'-onnf. "peeificd on p::.»c 3 i', 4ft--!W»bIo''{or.'afiy of ih? ic.cwc' tlf-peisd.wi; tf, drrtrig the' who!- of they oar of 
1«com«t, the taxpayer is the :ole conti ifc-icyr to ;;«,<;: dependant's .mjtufsfiafscc and tint dcfjn'jaiu U a rcsiyctu of Australia and 

:i 'lj»i'oo jcparat* net incam*. • ' '..•'.-•':'•...
a dt(»cr>tj»ni dcrivej a i:parj;j >Kt mcs:nc, the' -Je^uition sUoy!H-b^ REDUCED— • •.'•'.

(,il for sj»o«s; "f djiisincr-houwkcepgr-.b/ £2 fir every £{ by which icpsra*.? n-n. income exceeds l4S; 
• tol; lor.|jii'cnt'; or pare«;4ri-law— !»v jhs arcane of the separate net itjconi-:;

(c) for i.r.-aiia rcUttves of itiidcnt chii<!rcn--bx ;ite amount oHnva'iJ pr:n;jon c-r .jiiic of -nvernrn-it ajsjstritc plus. £2 for 
.• cvsry £! by- wtuch ctMrr income cxcccj; £52: • '^ , •'•••.•;'. •. , , ••'••• 

en, Wren ustdcf 16 ycr.r-:— • by 11 (V every i£l fey'wtrklr.scsarat? nev-'tKomr excJti'ii £52,
If a person bi-roivt;:;, or c'J'«"". to be. a dopcnJa.'tt sjafift^ t"i?7'.;sr, of if two-or rnor.e -{.-.xpaxcrs cotui tb>,<te to t!iC ci'.pcn'Jatit's 
ni:!t!t2!iincc, « proportionate o^d'.ictian is, 'ailowaMo. .",•••• - . , ; 

OTE,-.-*.' 0»ii«hter.ho'!$if.,';'ip"r " mca;u _:i (Jsajht^i-. vV^.cipcfcft t!iu|ht!r, ft'ifj.dAugbter, 01' rxiiMif>:i,ii 'buj'xtT whsiiy cVsgjJcd in ' ' 'NOTE,-.-*.' 0»ii«hter.ho'!$if.,';'ip"r " mca;u _:i (Jsajht^i-. vV^.cipcfcft t!iu|ht!r, t'ifj.dAugbter, 01' rxiiMif>:i,ii 'uj'xtT whsiiy cVsgjJcd in 
;'••' . kci&tns; ho.rte f^r a wid jw;;4 uxjM/er, anrf " trt'-ait't'TBhtivc "'means a per -on ov",- 'IS ycir-, who i', a child, brother- or 

.' ' ' - sister of SITS tixpi/er and w.Sa i:, t;i rc'cifrt of as; tcvjtW pw.ion «c tor whom a certificate ••»( nvaiicity h,v;, been obtained 
'• ; .-from tlic Commonwealth Depsr ime-ni of Health, 'o»' a.doc?or s^provcd by.thff DtrTt:cr-Gcn»r.ii cf Soet.d Service;. . '
.HOUSEKEEPER—A deduction o4'£t«i.l is-iiijwsb'c'tf th j it3"j;;f*kcc»>-;f':rfi:;n»g dvJ wr.olc cf th::- ;.-e,if h v.-hoily ci>.;;agccl 'in keeping

- -, fct- t'»rtvc>i|fC.-; ai-f inv t-: r tr",? 'of |aj ! i!tc oxp.iycr'i childrqrt under 16 yon, or (;>) any chi.Vi under 16 yiars, or' 
, .• Uivalid rshrivc N rcs'pci' cf wl>t>r;> t''? ux.psvsr »» «:«itt.:tl CD a deduction, it".the\c cftri4iCiOf»«, apply fsr pirt oniy of ti>c year, a
'" !»?e.p»«it3'n;.<j ::!(«d«iCtio'i oniy rtnv i,.j ails Vied. - T"hi;'d5:!«e;(0n tfscs niit apply where, for example, a taxpayer ft entitled to a

. «ic?l;4ic!«5n <"««• spouse or cl:t.:ightcT-Siou:cncepci', - • ",. ' ; . . •

.ht'h' t.I>':y w^rc or will b«r-recouped

'.i

iT^fVfT %;:•-.«<. ••

OPTICAL, , ,.\. " ;
''• ,T|ic -failowini c!i5se"Tai" payrncnt' arc ittgiwjbl.::' tifdtiefi;>!ii ex«4{it to toe extent to 

• . by'*• Government, b?nwt sacwty, ««:. " •
f MEDICAL CXTEMSES ?IKJ ta any.fijaSiy cjtwuBe;! welicil. pt.ttitfoftjr, n'.if','<?, c'leirtiit, or iioifM't.ii on accomu of illness. 

~, : DENTAL EXPENSES piici to any Icgafly awMed dcnti'it—maxim-»r,i £30 per'psrson. , '
OPTICAL t'KPENSES ptid to any tog.-.llx t;uri!itle«J |>?riort for t«tifij of e«sj Cf prescribing of rpectackr., or to any person 

. .• . ;. •. fcr toe supply of such spcewc'ei. , ... r..- 
' ; 'THEtAPEUTiC EXPfNSCS if incurred under ;iir:e6on of a log*iiy qualified fne-fic*; prac:ittor« r,

:T' A'RTtRCiAL LIK3 (or put oi a'limD), AMIrtOAt EYF. : or HEARING AID. ' ' 
.'"' f 'APPLIANCES' t'MEDICA.1. OR SURGICAL) p,-e;cHbed.';by..a.-legj?iy (^lifted medKa! practitioner,

'., : r ATTENDANT'S REMUNERATION (Kid-em attrou'n't bi" blindness,or pcrro.Ancnt confmsmc'it to a o^d. itc, ,' ' • 
9 FXf'SNOITURE. (ni:jy«marr«, iiKi'.idit»j £30 clentif expenses. 'il-SO per rscrinon) is allowable only 0:1 3cc»i!:r*i :>? taxpayer, nij jpoosc, 

hit rhitc! under 21- yca*s, or a " cep:co4anl.'"''<"-«:t'-pt hou»cke<;pcr. ' • .' . ' 
FUKCRAL. uarb!, criijsitiof! ovp-fiiii, ' KajdntitiH £K! for; arvy oiric-depsnuati;, In uTitt;')" ; 0 ,100^;:" oxp;r,s»j, :

icjl or 
c or

OTHfiK DEDUCTIONS sr t- .-xiio.vn&U' ss fotJow;;— '.'..' ,.' ; '.;..' -, 1 '. 
.; SOBSCRIPTlONS to f.rad*. hu'.iness or ''arofciiiot.ut isMOCiatioa or .uniori {inj.";i:iiirn £.10 10", lo ;::;:!'.)..

or HOSPITAL BENEFITS payments for pcrsenil benefit of tax-payer, !«•; s^Txiic cr ehtidrtn on
• and. ASSURANCE" i>rcrviiurm3f)d pjvmcnrs, to a F«1£NOLY fiOCIEl Y fo.cluatng Kcdicj 

.. .Hospital 6?fHfiufund payment',)', SUfKRAN.MUATiO'N, SljSTCNTAnON, or ro = Ti" FUND— rcr Cixwyct ,'in, :pou:c
children cmly, ' • ' . ' . '.. •' 

T ' _ GIFTS of £1 afki upwjrc's to Public tknevoicnc fnukutiOM and to approved 'Rescircit InuirinCi for ;<-:criti!"i.; research, e:c.
.- CALLS— 0»e-t:Wi; cI oi cath (not appticsuois or- l altetwc« {uo'ncyv}'' pjid to minicg, p"ojp3tun« or ;nwt csntion comp;:iic;

operstmg in A'.iit'-slis ' ' -'.-, , , • '•' , ' • .
..; and ALLOWANCE 'to p'-rs->r.-/r«i.^,-)g >;• :.;:.';.-.iii.;d .i;c.-.;,for jncr: than 

: "h»i'. the income year ar.d to'tneajber-, « O«;iencf{: cjri:ci servirtg ovtrit.H. Si-c- mse- ;<r. Tnx.-.tton Oflk" 'ji' ptwt.o'l'ces In 
'• '. fie :anci. Deduction: Zone A,' £i80; Zore B, ifW;TOverM:n*rorc=::. £i8v, !M;;x..n";:s dcd-jctior; £ ISO.) .
•;,.UVJNG.AWAY.FROM-HOME ALLOWANCE-- «' t'le-ailc^irtb <-. :>;«d In cash '.;.«d:.r any av,-r;t. ,,-, c;,i-,., ni .ijrcsmnnt. 

• etc.. and v'vX'i r.oi oxcoeo £3 10;. j,>?r weijk, tiic firit. £2 -tOs. oer we-;!; is an ,-,ifowil;!;- T^C;;-' t.- ~. t r" :I«c ^:io»v.m-e ij.rcc.jn'crf 
oihorwiic than in CAsh :i;id doct not. exceed s value of £2 fOs, per w<c ;c, the 3',ici>n '-.y '.;.hi:h ri« v,-,m: ijxt'je'i: £1 p:r 

'• •• 'wc/.'t.. ii in iilowabic utducttOn. l;»'any other c»sc, t!>c sleJticttoa ailowie;: st the ai-;vu«'. wh.c" tin Co'"ro!;:;3:i3r :ic«?:vi;
r«;.j$c.nabic. bin: may not exceed 'the total amount received lets £f t>sr >«jek,'

EDUCATION EXPENSES— Paymenr? rna«s 'for rccogfts'Eftd.ScbO'a! tt'tirorrrr.., fcc>. b.>o'<s'. ure:,. cf:,. <"• -io," .-jx!.;,;; v/4f.'- toe > 
full time c«j u •:;«, i oft ;u a schooi, cotfcg*; or uriiverjity'ior (rom.i tutor, 01' tr.« tjiv^/" 1 ".'* '•hiff.irert c>' depf!idn;-ti >;:u:t.r II 

' _;, yc4.*iof age— C"T)» jmounw a«:?y»Hy p»'t -j'm?y {55 r-isiKet u,i to s P«:fi^'inVo? £100 fer erji ', n !•; or d-v :"*ii*'t. 
= . R*.TES lextluomg cxc«sm<er) an'MANO TAXES f*r wfi.ch ,«*;««;. c: /( ( ', o ^ v ' f , f, lurti ' ot - t n ,V O p !( , - r ;

,. ^ n> , ^ i' f»j,ln for vf';ii-'; !'»'!"
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PAGE I ,

SHOWN O\ GROUP CEiVn?(CA7cS AND TAX STAMPS SHiCTS, , iua:;t t/> :.-.;,o ?..

_.1:3,^,.,J?±!H?^ ::,o;.;ll':~ ._ C..
^-.-> ..-;

if unemployed durtnj year, suite period .... .' ."195 r::» .. ..',. .....,• 1 7i.. .' .
J:S-M »-,;t*vi'

: |
t Sailfjl, wujei, s:ipe«l, ts:',y:cs, wsrkCiV co.npf <?;t:-^},' evcrtur.c,' si*i estatrri .:;; e-plr/

of (s> Eeifd C. -.. . . .. (1) Use of prcs>:si or q«n«ri £. , ..... . . i;;fwf<; to
£w5y4?©O"her«e itiow^rces irsveliH^i; ii'D^sncg, e^-Uvt4uMi.n:i,t s^ov^'tie, t;;^,b «* : c A 

ttoyer |»««:h dlti, • Ai! $«>• ;;,!o.'-;ncc$ mui< te sh£..>.ri,
mcd .|,»t;.(|.cr iisn-.J «*l inu <4 ...

©llitr rrsui'.ttes recede;:* Cor ge^veer. r«n<icr«tl .

It 

tl

"I* 

I*

IS

Pt«i;sa (tvct tetf»{ ii wsr of let-vice pcr.sion, or tr-v»ii<i. i;c er wiccw'i f <r.:l«r. 1 ,

;w;»ns («uch t.si)

Profits from sites ef land, k«:i, sh.r;j:. or a«y «h:r |:.ri;:.rt;', rvrt.^JTtoj'or re-s;.? i'i;:»::i fj l - r.i'l.c:.,!.;-!) . . 

bicom* it benffietitff unc'er wnl. settlement, ceco" oi g' 11 <5r ii'.itrur.-cr.i. of t:i,n—

' ' 6f'(b)__,,,....,..,«__....,,_....,,......... .!. ........... .'...... .............. .....,..,.....'...;, ..:, in O.i; Su;- of ... ... .. . ....

'Grow rtnti—irciudin; rent fro.-A s«t-!stt!.lj («u;h t>;;) .... .>. '... ...

Prtm>u.*n> »«d other imeants received m essntxicn wit'i *,'v; j.r.i:i;,i'.:;;j->~eit or ;,:i.-f;n J.tf ;s; ;;:.;ii;, ..n!.ii.M; jx; .;••';., -,»., ; . l: ;:.... ..r::.-,:„ ; ',.;;, ...

.^iYiEE^^EjflSilllliJ* cs "*uuI: iiti2±lc!<rll '_Hi2"i_r lu ll!I :'"" l '~-''- :""' : ': •>•''•• <'^:-'^^-'-

''•»i

• i>-
RECEIVED BY CR CR£D;TIID TO M2 -.nc'u-;^ ex-.^st^l-^n f-,:r

i -:, . - ^ s. j

™. A. .'..t-.; .1 -, ; j • >: ::'.,(•>... -
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COMMO.NWEALTH OF AUSTRALIA 

COPY

Telephone: B 0322 Taxation Office,
21 Elizabeth Street, 

Telegraph: "Depcomtax", Sydney. (Box 4197 G.P.O.)

25th August, 1959

Dr. Desmond L. Peate, In reply please quote: 
C/- Messrs. D. E. Rollason, SN.67243

Davies and Co., 
Box 2590, G.P.O.,
SYDNEY. 3D

Dear Sir,

8 The amount of £6690 shoivn as net income from 
partnership of Drs. Peate, Files, Lawson, Bertin- 
shaw, Atkinson, Spence, Alien and Short in the en 
closed adjustment sheet represents your individual 
interest in the net income shown in the return 
lodged in the name of A, E. ¥estbank Pty. Ltd. 
adjusted as follows -

Net income as returned £5013

ADD; 20

Superannuation contributions 12OO 
Service fees 41574 42774
Net income as adjusted £47787

Your individual interest
therein 6690

Consistently with this adjustment the amount 
of £5820 shown in the return of ¥. Raleigh Pty. Ltd. 
as fees received has been excluded, the expenses 
claimed in the return of ¥. Raleigh Pty, Ltd. 
adjusted as under have been allowed as deductions 30 
and the amount of £1560 shown in your own return as 
salary from ¥. Raleigh Pty. Ltd. has been 
excluded in ascertaining your assessable income.

Total deductions claimed in
return of ¥. Raleigh Pty.
Ltd. £^767

LESS;

Private proportion of car
expenses £45
Private proportion of car 40
depreciation 33
Superannuation contributions 400
Remuneration of Dr. Peate 1560

" " Mrs. Peate 
reduced from £1200 to £54o 660 

Cost of signboard ___3_ 2701 
Deductions allowed £2066

Copy letter from 
Deputy Commissioner 
of Taxation accompany- 

7» ing assessment



Copy letter from 
Deputy Commissioner 
of Taxation accom 
panying assessment

It has been necessary to make the above 
adjustments as it is considered that the gross 
income shown in the company's return was, in fact 
and in law, derived by the partnership. Corres 
pondingly, the expenditure claimed in the companies 
returns, with the exceptions noted above, is cori- 10 sidered to have been incurred by the partnership 
and you through the agency of the companies.

This view is based on the understanding that 
services to patients are personally rendered by 
members of the partnership and that the accounts for services rendered and acknowledgements of fees 
received are issued in the firm's name. In these 
circumstances, any amounts received by the company 
are considered to: represent the application of 
income after it has been derived by the partnership. 20

The above view is supported by reference to 
the provisions of sections 4lA, 4lB and k2 (2)(a) 
of the N.S.W. Medical Practitioners Act 1938 (as 
amended) which provide, in effect, that only a 
registered medical practitioner can treat certain 
diseases, sue for fees or advertise himself as 
qualified to practise medicine or surgery.

As A. 3. ¥estbank Pty. Ltd. and ¥. Raleigh 
Pty. Ltd. are not registered medical practitioners 
it is understood that they cannot treat the dis- 30 
eases prescribed in section 4lA, sue for fees or 
a.dvertise themselves as qualified to practise 
medicine or surgery. Any attempt on the part of 
the companies to hold themselves out as qualified 
to do these things would appear to contravene the 
provisions referred to above.

In these circumstances, it is considered that 
registration as a medical practitioner is a con 
dition precedent to the derivation of the income 
which has been assessed as income of the partner- 40 ship.

Yours faithfully,

C. C. GREEN (intld.) 

DEPUTY COMMISSIONER OF TAXATION

Copy letter from
Deputy Commissioner 
of Taxation accora- 

8. parrying assessment



THS COMMON¥EALTH OF AUSTRALIA

COPY

INCOME TAX AND SOCIAL SERVICES CONTRIBUTION 
ASSESSM.EMT ACT '

NOTICE OF OBJECTION AGAINST ASSESSMENT

I, DESMOND LEES PEATE, hereby object against 
the assessment of income tax based on income 
derived during the year ended 30th June, 1958, and 
issued to me by notice of Assessment dated 25th 
August, 1959» and claim that the Assessment should 10 be amended to :-

(a) To excise the amount of £6,690 included 
in the assessable income,

(b) To allow the amount of £0,690 as a 
deduction.

(c) To excise such amount of the sum of
£6,690 as represents moneys outstanding 
by debtors of A. E. ¥estbank Pty, 
Limited.

(d) To excise any amount over the. sum of 20 
£1,23^ from the assessable income.

The grounds upon which I rely are :

(i) The amount of £6,690 is not in whole 
or in part income in fact or in law 
derived by me.

(ii) The amount of £6,690 is income
derived by A. E. Vestbank Pty. 
Limited or ¥. Raleigh Pty. Limited.

(iii) There is no partnership between
myself and the other Doctors mentioned 30 
in the 1st paragraph of your letter 
of the 25th August, 1959.

(iv) A former partnership between myself 
and the Doctors mentioned in the 
preceding paragraph was duly dis 
solved on the 31st August, 1956.

(v) There is no agency between myself and 
the companies nominated by you.

(vi) There is no agency between the com 
panies nominated by you and a non- 4o 
existent partnership.

(vii) I understand that amounts included 
by tlie companies nominated by you

Notice of objection 
Copy letter from
Deputy Commissioner 
of Taxation accora- 

9« panying assessment



Notice of objection 
Copy letter from 
Deputy Commissioner 
of Taxation accom 
panying assessment

in their income tax returns were not 
in fact received by sucli companies 
in as much as such amounts are shown 
in the balance sheets of such com 
panies as book debts.

(viii) I am employed by ¥. Raleigh Pty. 10 
Limited under a service agreement, 
a copy of which is hereunto annexed.

(ix) The moneys in respect of services to 
patients are earned by A. E. Vestbank 
Pty. Limited which avails itself of 
the services of many doctors,

(x) The accounts for medical services
provided by A. E. ¥esthank Pty. 
Limited are issued by that Company

(xi) I do not contract with any patient 20 
on my own account in respect of 
medical services or attention.

(xii) I have no right in law to receive 
any moneys from any of the patients 
in respect of services rendered.

(xiii) The amounts received by the com 
panies nominated by you are not 
derived by me or by any partnership 
of which I am a member.

(xiv) There is no basis in law or fact for 30 
the contention that the amounts 
received by the companies nominated 
by you represent the application of 
income after it has been derived by 
me.

(xv) There is no income derived in fact 
or law by any partnership.

(xvi) The provisions of the Medical Prac 
titioners' Act 1938 as amended do 
not prevent the companies nominated kO 
by you from providing medical 
services by means of medical prac 
titioners employed or engaged by 
those companies.

(xvii) In any event cthe provisions of the 
Medical Practitioners' Act 1938 as 
amended are irrelevant, it being the 
fact that the companies nominated by 
you do provide medics! services and 
obtain payment therefor. 50

Copy letter from 
Notice of objection



Notice of objection

(xviii) a/nether or not the companies nomin 
ated by you are registered as Medical 
Practitioners is irrelevant.

(xix) The whole of the amounts added to
rny income as returned are allowable 
deductions.

(xx) The suras added to my returned income 
by you have in fact as to part been 
distribxited by way of dividends by 10 
the companies nominated by you, and 
some of the shareholders receiving 
such dividends have paid income tax 
thereon.

(xxi) There is no basis in law or fact for 
the adjustments to deductions refer 
red to in the 2nd pa ra.gr aph of your 
letter of 25th August, 1959.

(xxii) The matters referred to in the
covering letter herewith. 20

D_ATED this 2k SEP. 1959 day of 1959.

Signature

Address

(Sgd.) D.L.Peate

11. Notice of objection



(COPY)
D. E. ROLLASON, DAVIES <fe CO,

Donald E. Rollason. F.C.A. (Aust.) 
Geoffrey C. Davies. F.A.S.A.

Manchester House, 
Box 2590, G.P.O., Sydney 3rd Floor,

241-243 Castlereagh St.,
Sydney.

24th September, 1959.

The Deputy Commissioner of Taxation, 10 
l4 Castlereagh Street,

Dear Sir,

Re Dr. Desmond L. Peate 
File No. SN67243

We are acting- for Dr. D. L. Peate in con 
nection with the Notice of Assessment issued to 
him under the Income Tax and Social Services Con 
tribution Act on 25th August, 1959- This Assess 
ment was accompanied by an adjustment sheet and 20 
also by a letter written by yourself.

Your letter states that our client's income 
has been adjusted by you as it is considered by you 
that the net income shown in a return of A. E. 
¥estbank Pty. Limited was in fact and in la.w 
derived by the partnership of Drs. D. L. Peate, 
K. J. J. Atkinson, B. Short, D. ¥. Lawson, ¥. A. 
Spence, C. A. Wiles, J. A. L. Alien and L. D. 
Bertinshaw. It is stated by you that your view 
is based upon the understanding that the services 30 
te patients are personally rendered by the members 
of the alleged partnership and that the accounts 
for services rendered and acknowledgements of fees 
received are issued in the firm's name.

The understanding- on your part is not in 
accordance with the facts, and our client is 
objecting to the assessment.

Dr. Peate is employed by ¥. Raleigh Pty. 
Limited which company, by agreement has made avail 
able the services of Dr. Peate to A. E. Westhank 40 
Pty. Limited, a company which provides medical 
services. A copy of the Service Agreement between 
Dr. Peate and ¥. Raleigh Pty. Limited and copy of 
an agreement between A. 3. ¥estbank Pty.. Limited 
and ¥. Raleigh Pty. Limited are forwarded for your 
perusal. ¥e might mention that A. E. ¥estbank 
Pty. Limited, a company duly registered under the 
Companies Act of New South Vales also provides

Letter from agents 
12 • accompanying notice 

of objection



Letter from agents 
accompanying notice 
of objection.

medical services by many other doctors besides Dr. 
Peate.

It would seem to us that your ma.in content 
ion in this case rests upon the provisions of the 
Medical Practitioner's Act.

It is open to persons in all walks of life to 
seek employment with a proprietary company, even 10 
though such proprietary Company might be wholly or 
partly controlled by such persons. It is the 
intention, we are instructed of A. E. ¥estbank Pty. 
Ltd. and V. Raleigh Pty. Limited, to extend their 
activities still further. It is clear that A. E. 
Westbank Pty. Limited and ¥. Raleigh Pty. Limited 
may employ five, six, or any number of Doctors, 
plus radiologists, nurses and other persons in the 
rendering of medical services, and may conduct a 
hospital or convalescent home or medical clinic. 20

Not any of the moneys received by A. E. ¥est- 
bank Pty. Ltd. from patients is the property of 
Dr. Peate or the alleged partnership referred to in 
your letter. .Dr. Peate has no right, legal or 
otherwise, to receive such moneys, nor does lie. 
¥e submit he should not be assessed as if he had 
received such moneys,

In these times a great deal of stress is 
placed upon professional men such as saedical prac 
titioners, and it is only natural that they should 30 
wish to organise their affairs in the same way as 
persons in other walks of life do. Also many 
other professional men, such as chemists, engineers, 
opticians or accountants are able to be employed by 
a Company wholly or partly controlled by themselves, 
and there is not any reason why a medical pra.ctit- 
ioner should be in any different position. As 
previously sta.ted, your main contention seems to 
be based upon the provisions of the Medical Prac 
titioners Act, which provisions seem to be regarded kO 
by you as placing medical practitioners in the 
position that they cannot in law be employed by a 
Company providing medical services. This being so, 
it is suggested for consideration that if the 
present objection be disallowed by you it should be 
upon the basis that the disallowance is justified 
by the provisions of the Medical Practitioners Act.

There would thus arise for determination the 
only real question of law involved in this matter, 
and it would be possible to obtain an early 50 
judicial decision whether medical practitioners 
are to be treated differently to many other pro 
fessional men because of the particular provisions 
of the Medical Pra.ctitione.rs Act. As you are. 
aware there are numerous other medical practition 
ers xdio would be a.ffected by a decision in this

Letter from agents 
accompanying notice 
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Letter from agents 
accompanying notice 
of objection

case, and for this reason alone we feel that the realistic approa.cn is to facilitate the hearing of the question of law which is common to every case.

Yours faithfully, 

(Sgd.) D, E. Rollason, Davies & Co,

Letter from agents 
accompanying notice 
of objection
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COMMONWEALTH CF AUSTRALIA

COPY

Telephone: B 0322 TAXATION OFFICE,
21 Elizabeth Street,

Telegraph "Depcomtax," SYDNEY. (Box 4197 G.P.O.) 
Sydney

2?th January 196l

In. reply please quote: 
6/G/SN.67243/59.

Dr. Desmond L. Peate,
C/- Messrs. D. S. Rollason, Davies & Co., 10
Box 2590, G.F.C.,
SYDNEY. N.S.¥.

Dear Sir,

The amount of £6091 shown as net income from 
the partnership of Drs. Peate, Yiles, Lawson, 
Bertinshaw, Atkinson, Spence, Short and Alien in 
the enclosed adjustment sheet represents your 
individual interest in the net income shown in the 
return lodged in the narae of A. E. ¥estbank Pty. 
Limited, adjusted a.s follows -

Net income as returned £5,000 20 

Add :

Superannuation Fund con 
tributions £1200 
Supe rannua t i on Fund 
interest 48 
Valuation Fees 1? 
Service Fees 3**386 35.6.51

Net income as adjusted £40,65-1

Your individual interest
therein £ 6,091 30

Consistently with this adjustment, the amounts 
of £5155 service fees and section 59 (2) adjustment 
of £67 shown in the return of ¥. Raleigh Pty. 
Limited have been excluded, the expenses claimed 
in the return of ¥. Raleigh Pty. Limited adjusted 
as under have been allowed as deductions a.nd the 
amount of £2080 shown in your own return as 
salary from ¥. Raleigh Pty. Limited has been 
excluded in ascertaining your assessable income.

Copy letter frora 
Deputy Commissioner 
of Taxation accom 
panying adjustment 
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Copy letter from 
Deputy Commissioner 
of Taxa.tion accera- 
panying adjustment
sheet

Total deductions claimed 
in return of Raleigh. 
Pty. Limited -

Deductions as claimed £3643
Private portion of car 10expenses £ 55
Private portion, of car
depreciation 39
Private portion of car
insurance 3
Superannuation Fund con 
tributions not allowable 400
Remuneration of Dr.
Peate 2080
Remuneration of Mrs. 20Peate reduced from
£1300 to £54o 760 £3337 Deductions allowed £2306

It has been necessarj^ to make the above 
adjustments as it is considered tha.t the gross income shown in the company's return was, in fact and in law, derived by the partnership. Corres pondingly, the expenditure claimed in the companies returns, with the exceptions noted above, is con sidered to have been incurred by the partnership and you through the agency of the companies. 30

This view is based on the understanding that services to patients are personally rendered by members of the partnership and that the accounts for services rendered and acknowledgments of fees received are issued in the firm's name. In these circumstances, any amounts received by the company are considered to represent the application of income after it has been derived by the partner ship.

The above view is supported by reference to 40 the provisions of sections 4lA, 4lB and 42 (2)(a) of the N.S.¥. Medical Practitioners Act 1938 (as amended) which provide, in effect, that only a. registered medical practitioner can treat certain diseases, sue for fees or a.dvertise himself as qualified to practise medicine or surgery.

As A. E. ¥estbank Pty. Limited and Raleigh Pty. Limited are not registered medical practit ioners, it is understood that they cannot trea.t the diseases prescribed in section 4lA, sue for fees or 50 advertise themselves as qualified to pra.ctise 
medicine or surgery. Any attempt on the part of the companies to hold themselves out as qualified to do these things would appear to contravene the provisions referred to above.

Copy letter from 
Deputy Commissioner 
o f Tax a. t i o n accom 
panying a d j us tment 
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Copy letter from 
Deputy Commissioner 
of Taxation accom 
panying adjustment 
sheet

In these circumstances, it is considered tfaa.t registration as a. medical pra.ctitioner is a con dition precedent to the derivation of the income which has been assess.ed as income of the partner ship. 
10

Yours faithfully,

C. C. GREEN, (intld.) 

DEPUTY COMMISSIONER OF TAXATION.

Encls.

Copy letter from 
Deputy Commissioner 
of Taxation accom 
panying adjustraent 
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File No. SN.67243

THE COMMONWEALTH OF AUSTRALIA

INCOME TAX AND SOCIAL SERVICES CONTRIBUTION 
ASSESSMENT ACT

NOTICE OF OBJECTION AGAINST ASSESSMENT

.!> DgSMOND LEES PEATE, hereby object against the
assessment of income tax based on income derived
during the year ended 30th June, 1959» and issued
to me by notice of Assessment dated 27th January, 101961, and claim that the Assessment should be
amended to:-

(a.) Excise the amount of £6,091 included 
in the assessable income.

(b) Excise the amount of £60 included in 
the assessable income.

(c) Allow the amount of £6,091 as a deduct 
ion.

(d) Allow the amount of £60 as a. deduction.

(e) Excise such amount of the sum of 20 
£6,091 as represents moneys outstanding 
by debtors of A. E. ¥estbank Fty. 
Limited.

(f) Excise any amount over the sum of 
£1,478 from the assessable income.

The grounds upon which I rely are:-

(i) The amount of £6,091 is not in whole 
or in part income in fa.ct or in law
derived by me.

(ii) The amount of £6,091 is income 30 
derived by A. E. ¥estba.nk Pty. 
Limited or ¥. Raleigh Pty, Limited.

(iii) There is no partnership between
myself and the other Doctors ment 
ioned in the 1st para.graph of your 
letter of the 27th January, 1961.

(iv) A former partnership between myself 
and the other doctors mentioned in 
the preceding paragraph was duly dis 
solved on the 31st August, 19.56. 40

(v) There is no a.gency between myself
and the companies nominated by you.

24. Notice of objection



Notice of objection

(vi) There is no agency between the cora- 
panies nominated by you arid a non 
existent partnership.

(vii) I understand that amounts included by 
the companies nominated by you in 
their incorae tax returns were not in 
fa.ct received by such companies in 
as much as such amounts are shown in 
the balance sheets of such companies 10 
as book debts.

(viii) I am employed by ¥. Raleigh Pty.
Limited under a Service Agreement, a 
copy of which has been forwarded to 
you.

(ix) The moneys in respect of services to 
pa.tients are earned by A. E. ¥estbank 
Pty. Lisiited \vhich a.va.ils itself of 
the services of many doctors,

(x) The a.ccounts for iaedica.1 services 20 
provided by A. E. ¥estbank Pty. 
Limited are issued by that compa.ny.

(xi) I do not contract with any patient on 
ray own account in respect of medical 
services or attention.

(xii) I have no right in law to receive any 
moneys from any of the patients in 
inspect of services rendered.

(xiii) The amounts received by the Companies
nomina.ted by you are not derived by JQ 
me or by any partnership of which 1 
am a member.

(xiv) There is no ba.sis in law or fact for 
the contention that the amounts 
received by the companies norainated 
by you represent the application of 
income after it has been derived by 
me.

(xv) There is no income derived in fa.ct or
law by a.ny partnership. 40

(xvi) The provisions of the Medical Prac 
titioners' Act 1938 as amended do not 
prevent the companies nominated by 
you from providing medical services 
by means of medical practitioners 
employed or enga.ged by those corapa.n- 
ies.

(xvii) In any event the provisions of the

Notice of objection
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MedicaJ. Practitioners' Act 1938 as 
amended are irrelevant, it being the 
fact that the companies nomina.ted by 
you do provide medical services and 
obtain payment therefore,

(xviii) Whether or not the companies nomin 
ated by you are registered as Medical 
Practitioners is irrelevant.

(xix) The whole of the amounts a.dded to ray 10 
income as returned are allowable 
deductions.

(xx) The sums added to my returned income 
by you have in fact as to part been 
distributed by way of dividends by 
the companies nominated by you, and 
some of the shareholders receiving 
such dividends have pa.id income tax 
thereon.

(xxi) There is no basis in law or fa.ct for 20 
the adjustments to deductj.ons refer 
red to in the 2nd paragraph of your 
letter of the 2?th January, 1961.

(xxii) I do not own a motor car and during
the year ended 30th June, 1959, I did 
not sell a motor car.

(xxiii) The ma.tters referred to in the cover 
ing letter herewith.

DATED this 14 MAR 196! day of 1961.

Signature ... (Sgd.) ... .D. L. Peate ... 30 

Address . 204 ¥ollorabi Rd . .......

......Cessnock,

TO: The Deputy Commissioner of Ta.xa.tion, 
Box 4197 G.P.O.,
SYDNSY.

26. Notice of objection
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COMMONWEALTH OF AUSTRALIA

Telephone: B 0322 Copy

Telegraph: "Bepcomta.x, "
Sydney TAXATION OFPIC3,

21 Elizabeth Street, 
SYDNEY. (.Box 4197 G.P.O.)

l4th June 1961

In reply please quotes 
6/G/SN.67243/60

Dear Sir, . 10

The amount of £6,097 shown as net income 
from the Partnership of Drs, ¥iles, Peate, Lawson, 
Spence, Alien, Bertinshaw, Atkins on, Pitscli & Cook 
in the enclosed adjustment sheet represents 3rour 
individual interest in the net income shown in the 
return lodged in the name of A. S. ¥estba.nk Pty. 
Ltd. adjusted as follows -

Net income as returned £5,040

Add: Superannuation fund con 
tributions £150 20 
Interest on superannuation 
fund loan £164 
Registrar General's fees £6 
Frames for certificates 
of incorporation £8 
Service fees £33,330 £.33,6.38

£38,698

Le_s_s_: Net income front rents ^ £1^ 2 

Net income as adjusted £38,55^

Your individua.l interest
therein £ 6,097 30

Consistently with this adjustment the amount 
of £5,271 shown in the return of ¥. Raleigh Pty. 
Ltd. as service fees received has been excluded, 
the expenses claimed in the return of ¥. Raleigh 
Pty. Ltd. adjusted as under have been allowed as 
deductions and the amounts of £2,080 and £200 
shown in your own return as salary and director 's 
fees from ¥. Raleigh Pty. Ltd. have been excluded 
in ascertaining your assessable income.

Copy letter from 
Deputy Commissioner 
of Taxation accom 
panying adjustment 
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Copy letter from 
Deputy Commissioner 
of Taxation accom 
panying adjustment 
sheet

Total deductions claimed
in return of ¥. Raleigh
Pty. Ltd. £5,533

Less: Registrar General's fees £6
Superannuation contribut- 10
ions £400 
Interest and registration 
regarding mortgage £46 
Director's fees £200 
Wages - Br* Peote £2,080 

" Mrs. Peate reduced
from £1300 to £540 £760 

Car expenses not incurred 
in production of assess 
able income £44 20 Reduction of ca.r depreci 
ation in terras of Section

£3.575
Deductions allowed £1,978

It lias been necessary to make the above adjust ments as it is considered that the gross income 
shown in the company's return was, in fact and in 
law, derived by the partnership. Correspondingly, the expenditure claimed in the companies returns, 
with the exceptions noted a.bove, is considered to 30 have been incurred by the partnership and you 
through the agency of the companies.

This view is ba.sed on the understanding that services to patients are personally rendered by 
members of the partnership. Zn these circum 
stances, any amounts received by the company are 
considered to represent the application of inco::ie after it has been derived by the partnership.

The above view is supported by reference tothe provisions of sections 4lA, 4lB and 42 (2)(a) 40 of the N.S.¥. Medical Practitioners Act 1938 (as 
amended) which provide, in. effect, tha.t only a 
registered medical practitioner can treafc certain 
diseases 5 sue for fees or advertise himself as 
qualified to pra.ctise medicine or surgery.

As A. E. ¥estbank Pty. Ltd. and ¥. Raleigh 
Pty. Ltd. are not registered medical practitioners it is understood that they cannot treat the dis eases prescribed in section 4lA, sue for fees or 
advertise themselves as qualified to practise 50 medicine or surger3r 0 Any attempt on the part of 
the companies to hold themselves out as qualified to do these things would appear to contravene the 
provisions referred to above.

Copy letter from 
Deputy Oommissioiier 
of Taxation accoia- 
parrj/'ing ad jus tiaent 
shoot



Copy letter from 
Deputy Commissioner 
of Taxa.tion accom 
panying adjustment 
sheet

In these circumstances, it is considered that 
registration as a. medical practitioner is a. con 
dition precedent to the derivation of the income 
which has been a.ssessed as income of the pa.rtner- 
ship. 10

Yours faithfully,

C. C. GREEK, (intld.)

DEPUTY COMMISSIONER OP TAXATION

Cop}'' letter from 
Deputy Commissioner
of Taxa.tion accom 
panying adjustment 
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File No, SN.67.243

THE COMMONWEALTH OF AUSTRALIA

INCOME TAX AND SOCIAL SERVICES CONTRIBUTION 
ASSESSMENT ACT

NOTICE OF OBJECTION AGAINST ASSESSMENT

¥E, D t E. ROLLASON, DAVIES & CO., being the
registered Tax Agents for DESMOND LEES. PEATE,
hereby object against the Assessment of Income Tax
based on income derived during- the year ended 30th 10
June, I960, and issued to DESMOND LEES ESATE by
Notice of Assessment dated l4th June, 1961, and
claim that the Assessment should be amended to:~

(a) Excise the amount of £6,097 included 
in the assessable income,

(b) Allow the araount of £6,097 as a deduct 
ion.

(c) Excise such amount of the sura of £6,097 
as represents moneys outstanding by 
debtors of A. E. ¥estbank Pty. Limited. 20

(d) To excise any amount over the sus of 
£1,735 from the assessable income,

The grounds upon which I rely are:-

(i) The amount of £6,097 is not in whole 
or in part income in fa.ct or in law 
derived by r>ae .

(ii) The amount of £6,097 is income derived 
by A. 1C. Yestbank Pty. Limited or ¥. 
Raleigh Pty. Limited,

(iii) There is no partnership between myself 30 
and the other doctors mentioned in the 
1st paragraph of your letter of the 
l4th June, 1961.

(iv) There never has been any partnership 
between myself and those Doctors 
mentioned in the first pa.ra.graph of 
your letter of the l4th June, 1961.

(v) There is no a.gency between ray self and 
the companies nominated by you.

(vi) There is no agency between the com— 40 
panies nominated by you and a non 
existent partnership.

36. Notice of objection
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(vii) I understand that amounts included
by the companies nominated by you in 
their income tax returns were not in 
fact received by such companies in 
as much as such amounts are shown in 
the balance sheets of such companies 
as book debts.

(viii) I am employed by ¥. Raleigh Pty.
Limited under a Service Agreement, 10 
a copy of which hos already been 
forwarded to you.

(ix) The moneys in respect of services
to patients are earned by A. E. 
¥estbsnk Pty. Limited which avails 
itself of the services of many 
doctors.

(x) The accounts for medical services 
provided by A. S. ¥estbank Pty. 
Limited are issued by that Company, 20

(xi) I do not contract with any patient 
on my own account in respect of 
medical services or attention.

(xii) I have no right in law to receive
any moneys from any of the patients
in respect of services rendered.

(xiii) The amounts received by the compan 
ies nominated by you are not derived 
by me or by any partnership of which 
I aia a member. 30

(xiv) There is no basis in law or fact for 
the contention that the amounts 
received by the companies nominated 
by you represent the application of 
income after it has been derived by 
me.

(xv) There is no income derived in fact 
or law by any partnership.

(xvi) The provisions of the Medical Prac 
titioners' Act 1938 as amended do not 40 
prevent the companies nominated by 
you from providing medical services 
by means of medical practitioners 
employed or engaged by those compan 
ies .

(xvii) In any event the provision of the 
Medical Practitioners' Act 1938 as 
amende)d are irrelevant, it being the 
fact that the companies nominated by 
you do provide medical services arid 50 
obtain payment therefor.

37. Notice of objection
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(xviii) Whether or not the companies nomin 
ated by you are registered as Medical 
Practitioners is irrelevant.

(xix) The whole of the amounts added to
my income as returned are allowable 
deductians.

(xx) The sums added to my returned
income by you have in fact as to
part been distributed by way of 10
dividends by the companies nominated
by you, and some of the shareholders
receiving such dividends have paid
income tax thereon.

(xxi) There is no basis in law or fact for 
the adjustments to deductions refer 
red to in the 2nd paragraph of your 
letter of l4th June, 1961.

(xxii) The matters referred to in the
covering letter herewith. 20

DATED this 8th August, 1961 day of 1961.

Signature

Address

D. E. ROLLASON DAVIES & CO. 

Per (Sgd.) ? 

As agents

241-2^3 Castlereagh Street, 
SYDNEY

The Deputy Commissioner of Taxation, 
Box 4l9? G-.P.O. ,
SYDNEY,

33. Notice of objection



Copyright Reserved

(N.B. Copyright in this transcript is the 
property of the Crown. If this transcript 
is copied without the authority of the 
Attorney-General of the Commonwealth, pro 
ceedings for infringement will be taken.}

IN THE HIGH COURT OF AUSTRALIA
No. 28 of I960

Original Jurisdiction

BETWEEN 10 

DESMOND. LEES PEATS

Appellant

AND

THE COMMISSIONER OF TAX 
ATION OF THE COMMONWEALTH 
OF AUSTRALIA

Respondent

CORAM; MENZIBS, J >

TRANSCRIPT OF PROCEEDINGS 

AT SYDNEY ON TUESDAY, 4TH SEPTEMBER 1962. at 10.30 A.M, 20

MR. H. JENKIMS. Q.C., with him MR. R. B. MURPHY 
(instructed by Herbert Smith and ¥.B.Phillips) 
appeared for the appellant.

MR. M. H. BYERS, Q.C., with him MR. J. R. GIBSON, 
(instructed by the Commonwealth Crown Solicitor) 
appeared for the respondent.

39 • Appe aranc e s
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MR. BYERS: I am prepared to admit that by trans 
fer dated 12th April 1960 A. E. Vestbank 
Pty. Ltd. became the registered proprietor 
of land on which it built surgeries at 
Paxton and Bellbird on 4th August I960.

KENNETH : DOUGLAS MARTYN. sworn:

MR, JENKINS: Your full name is Kenneth Douglas
Martyn and you live at 2k Alfred Street,
Cessnock?——Yes. 10

You are the headmaster of the primary school?—— 
At ¥est Cessnock,

Have you heard of the company called A. E. Vestbank 
Pty. Ltd.?——Yes.

When did you hear of it?-—I first heard somewhere 
towards the end of 1957-

Did you have any conversation with Dr. Peate about 
it?*——Yes, at that time I was*being 
treated by Dr* Peate who called to see me, 
I had an attack which was not as bad as 20 
I thought it was and we chatted for quite 
a while.

What did he say to you about Westbank?——He said 
that he and a number of doctors had 
formed a company. ¥e were discussing 
the matter of superannuation, and I took 
it one of the primary objectives of the 
company was in respect to superannuation.

MR, BYERS: I object to that.

HIS HONOUR: Yes. When you. are answering 30 
questions, Mr. Martyn, it is necessary 
you should just give the substance of the 
conversation rather than any impression 
you formed from it.

MR.. JENKINS: At some time after that did you get 
accounts in respect of medical services?
——Yes.

Have you got any accounts in respect of the years 
1957 or 1958?——I am afraid I have not.

¥hat has happened to them?-—I have destroyed them. 40

In those circumstances, what was on the accounts?
---They were stamped with the name of 
A. E. ¥estbank & Co.

Did you pay those accounts by cheque?——Yes.

Mr* Martyn, first of all on what bank, were the
cheques drawn?--—The Commonwealth Trading
Bank.

kQ. K.D.Martyn x 4/9/62
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In whose name were the cheques made out? —— I think 
some of the cheques were made payable to 
Dr. Peate and more latterly they were 
made payable to A. E. Westbank.

Could you say, when you say "more latterly they 
were made payable to A. E. ¥estbank", 
can you say when you changed from Dr. 
Peate to A. E. ¥estbank?——I think that 
would be rather difficult, probably 10 

within the last three years.

In respect of those cheques, did you receive 
receipts?—-Yes.

¥hat happened to those receipts?——Usually I sub 
mitted them with a claim on the New 
South Wales Medical Benefit Fund.

So far as the receipts are concerned, what did
they have on them as to a name?-—They
were all stamped with the name A. E.
¥estbank & Company. 20

I think you said you sent the receipts to a 
medical benefits fund?——Yes.

What happened then, did you get them back?——I 
received the cheque and the receipts 
were returned to me.

Die! you get a full 100$ refund or a 75$ refund? 
-—I think l6/- for each consultation. 
The amount varies, of course.

"Would it have any other name apart from A. E.
¥estbank - was that in rubber stamp?—— 30 
Yes.

Did it have any other names on it?——I think it 
would have the name of the person who 
had authority to sign at the bottom, for 
or per somebody.

Do you remember the name of Peate, Spen.ce or
Atkinsoii being on it?- — I cannot remember 
that being on the receipt.

HIS HONOUR: Do you remember whether those names
were on the account?—-They were on the 40 
top of the account.

MR. JENKINS: And on the account also was the 
words "A. E. ¥estbank Pty. Ltd."?—— 
Yes.

MR. JENKINS: May I have Exhibit 'P<?

(To the witness): Have you seen that 
before?——It is very similar to one
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which was hanging in the waiting room 
of the doctor's surgery.

¥hen do you recollect having first seen the one 
hanging in the waiting room of the 
surgery?——It would probsbly be 3 or 4 
years ago.

Have you on occasions been attended by other 
doctors in Cessnock?—-Yes.

HIS HONOUR: Doctors other than Dr. Peate?——Yes. 10 

CROSS-EXAMINED BY MR. BYERS;

MR. BYERS :'. Dr. Peate was your physic 
ian?——Before the company was formed,
yes.

You had confidence in the doctor?-—Yes.

You had gone to hisn for many years?——Yes.

Prior to 195^ or so?——Yes, a couple of years.

At your request to treat you?-—Yes,

And from time to time you paid him?—-Yes.

Why you sought Dr. Peate was because of your con- 20 
fidence in him?-—Because he had 
previously been my doctor,

And you trusted his skill?-—Yes.

That is one of the reasons why you have continued 
to go to Dr. Peate?---Yes.

Both at surgery and by his coming to your home?
—— Yes.

The real reason is because you relied on his
capacity as a doctor and you had con 
fidence in him?-—Yes. 30

RE-EXAMINED BY MR. JENKINS;

MR. JENKINS: In years prior to 1957, had you 
been seen by doctors other than Dr. 
Peate?-—Not in Cessnock.

Since 1957j have you seen doctors other than Dr. 
Peate?——Yes.

Who are they?——Dr. Atkinson and Dr. Spence.

Did you have confidence in Dr. Atkinson?-—Yes.

And in Dr. Spence?——Yes.

I have no further questions. 4o
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WILLIAM ALFRED STUART BARNES , sworn :

MR. JENKINS: What is your full name? —— William 
Alfred Stuart Barnes.

You reside at Wepean Av., Penrith?- — Yes.

You are the senior clerk with a firm of account 
ants, Rollason, Davies & Co .

As such you keep the books of West bank Pty. Ltd. 
and ¥. Raleigh Pty. Ltd.? —— Yes.

Yourself and others under your supervision? — -Yes. 10 

You have been with that firm since 1950?- — Yes.

You also prepared the income tax returns of the
two companies, Westbank and Raleigh, and 
also the income tax returns of Dr. Peate?

You have taken out certain figures, have you not, 
in respect of the commissioners adjust 
ment sheets and assessments for the 
years 1958, 1959 and 1960? —— Yes.

Have you got your figures with you?---I have my 20 
working papers in my f ile »

Take the 1958 year in respect of Dr. Peate, in 
this year the commissioner, as appears 
from the letter of 25th August 1959, came 
to a total figure of £47,78? as being 
the net income of Westbank? —— Yes,

Then he allocated of that amount £6690 to Dr. 
Peate?- — That is correct.

That represents a percentage of l4?- — Yes.

You have taken out figures on the basis that the 30 
net income is on a cash basis? — -Yes.

The cash figure for the year ended 30th June 1958 
is the sum of £40,313? —— Yes.

HIS HONOUR: That is the net income of the com 
pany A. E. Westbank Pty. Limited? —— On 
a cash basis .

MR. JENKINS: The amount of £6690 allocated to
Dr. Peate by the commissioner represents
16. 5951$ » does it not, of the net cash
income of Westbank? —— That is correct. 40

If one takes 14$ of £40,313, that is the net cash 
income, that amounts to the figure of 
£5653.16.5? —— I am afraid I have not got
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that calculation in front of me; may I 
have a few moments to work it out?

Yes. 14% of £4o,3l3?——£5643.16.5.

Would you now go to the 1959 year? In respect of 
that year the commissioner arrived at a 
total figure for the net income of 
¥estbank on a credit basis of £40,651?
——That is correct.

He allocated to Dr. Peate the sum of £6091 which 10
represents 14,983$ of such net credit
income of ¥estbank?——That is correct.

If that income were dealt with on a cash basis it 
would include in the year 1959 moneys 
which accrued due in 1958 but came in in 
1959?——That is correct.

You have taken out that figure for the actual cash 
takings for 1959?-—Yes.

That is £40,764?——That is the net profit on a cash
basis. 20

You have taken out the percentage which £6091 bears 
to that figure?——Yes.

It is the percentage of l4.942$?——That is correct.

If you would proceed with the I960 year the com 
missioner for that year arrived a.t a net 
credit income for ¥estbank of £38,556?
——Yes.

He then allocated of that figure £o097 to Dr. Peate?
——Yes.

And that represented a percentage of that figure of 30 
15.81$?——That is correct.

You took out the figure for the net cash income of 
¥estbank for the year 1960?——Yes.

That was £39,217?——Yes.

Of that figure the amount of £5097 was allocated by 
the commissioner to Dr. Peate, represent 
ing 15.546$?——Yes.

Over the years 1958, 1959 and I960 you were audit 
ing these books?-—Yes.

The books that are available for inspection show 40 
that all the moneys which form part of 
the income shown in the 1958, 1959 and 
I960 returns were paid into ¥estbank's 
banking account?'—-Yes.

All of the expenditure which forms the ba.sis of
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deductions was paid out of ¥estbank's 
banking account?-—That is correct.

For the purpose of returning the income you look
at the receipt books, do you not?—-Yes.

And the cheque butts?—--No, not the cheque butts.

What do you peruse in lieu of the cheque butts?--- 
To verify the existence of the cheque 
butts and the drawing of the cheques I 
rely on the bank pass sheets and also 10 
upon receipts and invoices.

So far as Yestbank's gross income is concerned are 
you able to say that the gross income as 
returned in Yestbank's 1958, 1959 and 
I960 returns all went into Yestbank' s 
banking account?——-Yes«

So far as the deductions are concerned in 1958,
1959 and I960 which were taken off to a
arrive at Yestbank's net credit income -
all the expenditures - did they all come 20
out Yestbank's banking- account?-—Yes.

Apart from small amounts for petty cash etc.?—— 
Apart from any items such as accrued
charges for payments to be made.

HIS HONOUR: Items shown to be paid were paid from 
the account?-—Yes.

MR. JENKINS: The- accounting system in operation 
is what is called a Euf system?——Yes.

That shortly amounts to this, does it not, when a
receipt is written out for mone3/ you are 30 
also at the same time writing out the 
bank deposit slip?—-That is correct, also 
the cash receipts book itself.

It is a system of carbons, is it not?——Yes, a 
system of carbons.

So that when a person comes to the counter to pay 
an account a receipt is given and it is 
written on to the bank deposit slip at 
the same time?-—Yes.

That Ruf system has been in operation in Yestbank's ko 
surgery since 1957?---! could not tell 
you the exact date when, it was put into 
force, but I know it was in force prior 
to June 1.958.

You also audit, do you not, A. E. Yestbank's super 
annuation fund? —— Yes.

This fund has a bank account with the Bank of New 
South WaJ.es?-:—Yes,
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You have the balance sheets for the fund and can 
procure them if necessary?——Yes.

The bank account for that fund ±s in whose name?
—--The name of A. E. Westbank Super 
annuation Fund. I would like to check 
that, I am not absolutely sure of that.

Who operates on the fund?——That banking account 
is operated by William Berge Phillips 
and Donald Ernest Rollason, trustees. 10

You have with you books showing the credit
entitlement of the staff employees at 
the moment?——I have with me the regis 
ter of members.

So far as the employees of Westbank are concerned 
the group system of tax deduction is 
used?——They work on the group tax
deduction system.

And every month Westbank sends to the Commissioner
of Taxation the appropriate deductions? 20
——Yes.

In respect of the 1958 year for ¥estbank the
amount which the commissioner has taken 
and split up for the purpose of adding 
into Dr. Peate's income is an amount of 
£47,787. Could you go to your 1958 
figure?——£47,787, yes.

So far as the service fees are concerned, at the 
end of each financial year they are 
calculated out to a final figure by you? 30
——Yes .

Where do you get your instructions as to how the 
service fee is to be calculated? On 
what basis?-—I receive my instructions 
from the directors of Westbank Pty. Ltd.

Have there been variations from time to time in 
the amount of service fees so far as 
percentage is concerned?---Yes.

HIS HONOUR: When is what the service fee will be
fixed? At the end or the beginning of 40 
a financial year?——I could not answer 
that.

When do you get the instructions?—-When I am up
there from time to time carrying out the 
audit. I may go up during the middle 
of the year or I may go up after the close 
of the financial year. There is no set 
time.
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CROSS-EXAMINED .BY MR. BYERS;

MR. BYERS: In arriving at your figures in relation 
to the sums you include in the Raleigh 
account by way of income, do 3^ou have 
regard to the agreement between Westbank 
and Raleigh?——Yes.

You of course are not aware of how it is that some 
percentage of receipts is retained in 
Westbank prior to the allocation for 10 
assessment of the sums due under tfce 
Raleigh/¥estbank contract?——Just give 
me the first part of the question again?

In point of fact it is true that from 1958 cer 
tainly £5000 was paid away by Westbank 
by way of dividend?-—That is correct.

And you are aware that under the agreement between 
Westbank and Raleigh Raleigh wa.s entitled 
to l4 per cent of Westbank's incorae?--- 
Under the original agreements, yes. 20

¥hat other agreement are you speaking of?——I have 
been informed that there have been verbal 
arrangements or verbal variations to the 
original written agreements.

MR. BYERS: ¥hen were you informed of that?—— 
From time to time during the course of 
the a.udit.

When was the first occasion?---! would have to
refer back to the time when I first pre 
pared the accounts. 30

Was it in 1957?——It would have been in 1957> yes,

That is before 30th June 1957?——I could not answer 
that with any great degree of accuracy. 
I would have to check to see when I was 
in Iilaitland or Cessnock carrying out 
audits«

Who gave you these instructions?—-I would have
received them from the directors of the
company.

Which directors?——In the main it would be Dr. 40 
Peate. I have received some instruct 
ions frora Dr. Atkinson and I have also 
addressed queries to Dr. Spence.

The best of your memory is that it was in 1957—- 
Yes. That is to the best of my memory.

You have not seen any agreement varying- the agree 
ment between Westbank and Raleigh?—-No.
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Each year Vestbank shows in its balance sheet an 
item which it describes as sundry 
debtors?——Yes.

That item varies from year to year?-—Yes.

It represents tha.t amount which as at 30th June 
of each year is payable to the company 
in respect of work done?——That is 
correct.

During that year?——Yes. 10

From your knowledge, the work that is done is work 
done by medical practitioners?—-Yes.

The only source of income that this company has is 
income it gets in relation to the work 
done by the doctors?—-Other than the 
rent received from the surgeries.

Do you remember the amount shown in the 'Yestbank 
balance sheet for the year ended 30th 
June 1957 ——

HIS HONOUR: Just before you go to that - what 20 
rent does it get for the surgeries?-—It 
receives rent for the Bellbird and 
Paxton surgery.

From whom? — -From the company which is sxipplying
the services of the medical practitioner
operating at that surgery — — no, I am
wrong there, it receives rent for one of
the surgeries, I just forget offhand
which one it is, which is used by one
company to render medical services. 30

MR. BYER.3: May I assist your recollection? Does 
it receive rent from Raleigh?——No.

You say it receives rent from some associated 
company?——That is correct.

Do you mean in relation to Paxton and Bellbird?—- 
From one of the surgeries, either Paxton 
or Bellbird. I am afraid at this moment 
I cannot recall which surgery.

Do you remember the figure shown in the balance
sheet for ¥estbarik for the year ended 40 
30th June 1957 a s representing the 
sundry debtors?---There is a figure, shown 
in the sundry debtors, yes.

You would agree that for that year - I will show you 
this if you wish, with his Honour's per 
mission - the amount shown in the balance 
sheet of ¥estbank for sundry debtors was
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£4977/7/10? Would you care to look? 
Might he be shown that figure?—-Yes,

I think the amount shown for the 30th June of each 
of the succeeding years up to and includ 
ing I960 appears in the balance sheet 
with the income tax. returns?——That is 
correct,

I suppose you worked out or checked the figures in
each of the years by reference to which 1C 
the commissioner arrived at the income 
of Dr. Peate?——Yes.

Setting aside for a. moment the assumptions raa.de, 
those figures are mathematically 
correct?——Yes.

In each of the years 1958, 1959 and I960 the net
income of ¥estbank was round about £5000?
-—Tha.t is correct.

That sura was arrived at by taking the income on a
credit basis and deducting the charges 20 
payable, you say, under the agreements 
with the various doctor companies?—-Yes.

Plus the other deductions that are set out in the 
profit and loss account?——Yes.

And on each occasion you get a sum round about 
£5000 by way of profit?——Yes.

In what way did the deductions achieve that result? 
Do you follow what I am putting to you?
---I think I can follow you.

HIS HONOUR: ¥ere you working to a predetermined 30 
£5000?——Yes.

MR. BYERS: And therefore, working to the pre 
determined £5000, your deductions for 
service fees were calculated upon a sum 
arrived at after deducting £5000?—-Yes.

HIS HONOUR: The fees for services, that was an 
adjustable figure?—-Yes.

MR. BYERS: Do you audit the superannuation
a.ccount?——Yes. I carry out the audit
for the office. 40

I suppose sums have been lent from the fund?---
There have been amounts advanced frora the 
superannuation fund.

To the doctors?——No.

To the doctor companies?---To the associated com 
panies, yes.

¥.A.S.Barnes xx k/9/62



¥.A.S.Barnes xx

Large sums? What percentage?——You mean at what 
rate of per cent?

No. What percentage of the fund shown in the 
corpus a.ccotmts have been lent to the 
doctor coinpanies?---The year ended 30th 
June I960 it would be approximately 33 
per cent.

I take it there is a statement as to the interest
payable on that?~~-I do not think that 10 
you have been given a statement of 
interest receivable oil those amounts.

You mean you have not been given?-—I have not 
prepared one.

You do not know?—-I know the interest rate. 

RE EXAMINED BY MR. JENKINS;

MR. JENKINS: ¥ha.t is the interest rate? —— 8 per 
cent per annum.

So far as the £5000 is concerned, is that wholly
distributed in dividends or is it dis- 20 
tributed in dividends less tax?-—It 
would be distributed in dividends less 
tax.

After tax is paid?——Yes.

(TEE WITNESS WITHDREW)
NOREEN AGNES 0*CONNOR, sworn:

MR. JENKINS: Your full name is Noreen Agnes
0'Connor and you live at 2 Cooper Street, 
Cessnock?——Yes.

You are a receptionist/clerk employed by A. E. 30
Westbank Pty. Ltd.?——That is rigl't.

When did you commence employment with that com 
pany?——In December 1957•

Have you been in the employment of that company 
ever since December 1957?——Yes.

Where do you carry out your duties?---In the 204
Main Street surgery.

Your duties comprise interviewing patients when 
they first arrive at the waiting room? 
——That is right. 40

You get their names, give them a number so that 
they know in what order they arc- to go 
in to the doctor?-—Yes.
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You make entries of the amount of charges due in 
respect of the consultation or whatever
it is?——Yes.

In respect of the medical services rendered you 
keep those entries?——That is right.

Your duties also comprise the taking- of payments
over the counter in the waiting room?--— 
Yes.

Then you have duties in respect of banking and 10 
sending out of the accounts?——-Yes.

You do the banking in the A. E. ¥estbank bank 
account, do you not?—-Yes.

I think you have a Ruf system of accountancy whereby 
when you write a receipt you also write 
the bank deposit slip at the same time?
——Yes.

You send out the accounts, do you not?——Yes.

If cheques come in you take those and pay them into
the bank?——Yes. 20

¥hen you first commenced at the surgery - would you 
have a. look at Exhibit "E" which is being- 
shown to you by the Court Officer, was
that hanging in the surgery?—-Yes.

It wa.s there when you commenced duty?—-That is 
right.

When you commenced duty in December 1957 in what 
form were the accounts going out? Was 
A. E. Tfestbank appearing on the accounts
at all?——Not when I first went there. 30

Just the words D, L. Peate, K. J. Atkins on arid 
¥. J. Spence?—-Yes, that is right.

That was also appearing on the receipts, was it 
not?——Yes.

And did that change?---Yes.

When?—-Some time in the year 195®, early in the 
year.

Could you give me the month a.t all?——No.

Early in the year - closer to the beginning of the
year?—-Yes, I would say soon after I 40 
joined their employ.

What change occurred then, early in the year 1958, 
so far as the accounts and receipts were
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concerned?—-¥e had the stamp made and 
we put it on the accounts and the 
receipts.

You could tell me what was this stamp that you 
put on?——A. E. ¥estbank Pty. Ltd.

Did you notice anything- in the actual surgery 
itself in relation to A. E. ¥estbank 
after you started there, on the surgery 
table?—-Yes, the notice was there. 10

The notice you referred to, did you see tha.t 
notice anywhere else?-—No.

Not at that time, when it was on the table, but 
at a. subsequent time was a. notice like 
that anywhere else?---¥e did eventually 
put it on the wall.

Can you tell me whether that is the notice you
referred to, one similar to this docu 
ment the court officer shows you, Exhibit 
»F"?——Yes. . 20

Could you give his Honour any idea when you first 
saw that on the doctor's table, one like 
that?——I could not remember when I 
first saw it. It has been there for 
many years.

HIS HONOUR: Could I see that again? ¥as the
one on the ta.ble this size?- — It was the 
same size.

Was it framed?——No, unfrained.

How was it standing up?---It was just lying on 30 
the ta.ble.

y/hat sort of a table was it? — -In the doctor's 
consulting room.

Was it a, wooden table?---Yes.

This was a paper on the table?-—Yes.

MR. JENKINS: Is it the one tha.t was in the wait 
ing room?——The one which was in the 
waiting room.

Can you give his Honour any idea when that went up
in the waiting room?—-I could not ko 
remember offhand.

Cart you fix it with regard to your commencement of 
duty, how long after?---Tha.t would be 
difficult.

Could you fix it, say whether it was during 1958? 
——That too is difficult.
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Could you say when it went up?——Not when we put it 
up.

You cannot recollect?~--No.

Can you say today how long- it has been there? —— 
A long time.

MR. BYERS: I object to that.

MR. JENKINS: Anyhow, has it been there a. long
time?——It has, yes.

What - years?——I would say so« 10

Was there another notice in the waiting room apart 
from that one?-—Yes.

Ha.ve a look at Exhibit "G"?--~Yes, that is the one. 

Have you seen that notice before?-—Yes.

Is that the one tha.t was in the waiting; room?--- 
Yes.

Can you say when tha.t appeared in the waiting room? 
---That too is difficult. It ha.s bee.n 
there for a long time because I typed it 
oat. 20

From time to time have patients spoken to you about
A. E. v-Festbank?-—Yes, they have.

Ca.n you say in 1958 if pa.tients spoke to you about 
¥estba.nk?——They did.

You mentioned earlier that the stamp was going on 
accounts and receipts?——Yes.

Of A. E. Vestbank?——Yes.

¥as it soon after that, that you had it mentioned 
to you?——I was getting inquiries.

What did you inform the patients?-—That the money 30 
was paya.ble to the company and not to the 
individual doctors.

Did you at one stage have inquiries as to whether 
moneys payable to the company were able 
to be claimed in income tax returns?--- 
Yes.

Do you remember getting a clipping out of a news 
paper?—-Yes.

Could you say when that was?---Not offhand.

Would you look at Exhibit '¥' and tell me if it is 40 
the clipping?---Ye s, that is the one..
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Where did you get that clipping?---Someone gave it
to us,

HIS HONOUR: Do you know who gave it to you?——No.

Do you know what paper it came from?——I could not 
remember that either.

Could you remember when you got it - roughly?—-At 
the time it appeared in the paper. We 
had severa.l inquiries from people and 
someone kindly cut it out of the paper 10
and gave it to us.

What did you do with it?---We pinned it up on the 
back of a. cupboard we had so that if 
anyone a.sked us we could show it to them.

MR. BYERS: I object.

MR. JENKINS: You put it on the back of a cupboard.

Did you show it to anyone?—Yes.

How did you do that? When you opened the cupboard 
door, it was apparent to patients stand 
ing at the counter and they could read 20
it?——Yes.

Were they sa.tisfied with it? — -Quite satisfied.

You ha.d moneys pa.id to the surgery by ca.sh over the 
counter by a lot of people?-—Yes.

In respect of other people, cheques came in?-—Yes. 

In the year 1958, you got cheques in?——Yes.

In that year you informed us that A. S. Westbank
had stamped receipts and a.ccounts? — -Yes.

Did the cheques come in payable to different
payees?-—Different ones. 30

Different payees?——Yes.

As far as A. E. Westbank is concerned, in the year 
1958 would that form the majority of the 
cheques - that name on the payee slip, or 
would it be the minority?——I would say 
the minority.

How were the other cheques made out?——To the 
va.rious doctors.

In the following year, 1959> what was the situation?
-—An increasing number in the company's 40 
name.

And the yea.r 1960?«—Even raore so.
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By the year I960, was the majority of cheques in 
the name of A. E. ¥estbank?——It is 
difficult to say.

About 50-50?——I think so.

You even had cheques made payable to Dr. ¥estbank? 
——Yes.

You had payments coming in from different sources, 
you have payments coming in from a riumber 
of funds and public departments?---Yes. 10

You compile the accounts for these departments and 
send them out?——Yes.

That is part of your duty?——Yes.

As far as the Northern District Miners Medical
Fund is concerned, from February 1958 
onwards you adopted a procedure as to 
that fund?——Yes.

What did you do?—-We sent them the account.

You sent out accounts?——Yes, and we had the stamp
of A. E. ¥estbank on it. 20

That was in 1958?——Yes.

You sent in the accounts with A. E. Westbank on
them and that was posted to the secret 
ary of the Northern District Miners' 
Medical Fund?——Yes.

How did the cheque come back?-—It came back in 
favour of the doctors.

Did you get one back in the name of Westbarik?——• 
Some years after.

As far as the Sub Treasury is concerned for old 30 
age pensions examinations, you sent the 
memorandum of fees in printed with 
Westbank after February 1958?——Yes.

The cheques came back with the names of the doctors? 
——Yes.

Invariably?——Yes.

So far as insurance companies are concerned, 
how have you had payments back from 
them in respect of workers' compensation 
and such like?——The biggest majority kO 
has been in the company's name.

I am reminded that as far as the Northern Miners 
Fund is concerned, the envelope comes 
back addressed to ¥estbank, but when it
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is opened, the names of the doctors are 
in the payee part of the cheque?—-Yes.

Take the Coal Miners Insurance Co. Pty, Ltd. which 
insures miners and pays for the doctors 
until recently 9^. per miner per week, 
to look after the miners; in so fa.r as 
that company is concerned, did you send 
an account to them?—-¥e sent them an 
account. 10

That is just a. regular payment which comes in? ——
Yes.

How is the cheque made out? — -In the doctor's name. 

It is paid into ¥estbank's a.ccount? —— Yes.

The councils have clinics from time to time such as Polio clinics etc.?—-Yes.

The doctors associated with ¥estbank, staff this 
clinic on a number of days, taking turn 
and turn about?—-Yes.

Take salary doctors: do they also staff the clinic 20from time to time?—-They vary.

The cheques from the councils are raa.de payable to 
the actual doctor who attended?——Yes.

But all the cheques are handed in to you and you
bank them in ¥estbank's banking a.ccount?——Yes.

I think so far as the Hunter Medical Benefits Fund 
is concerned they have a system whereby 
the patient takes the receipt to the fund and gets a, refund? — -That is so, 30

You hand out receipts, do you not?——Do you know 
whether a. person is a member of a fund 
or not?——They sometimes tell us.

You hand out Westbajik receipts to them?——Yes.

Do you ever get cheques brought back by these 
patients frora a medical fund?——Yes.

Which one is that, the Medical Benefits Fund of 
New South Wales?——Yes.

So far as that is concerned the procedure is that
the memorandum from A. E. ¥esthank is 40 taken to the fund and a cheque is made 
out?—-That is so.

Is the cheque brought back and handed to you?—-Yes.

To whom is the cheque made payable?—-In the doctor's 
name.
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You pay it in to the bank a.ccount? —— Yes. 

Do you issue a receipt with A. E. ¥estbank on it?

And send it to the fund? — -No, the patient collects 
tha t .

You attend to the payment of the staff?- —— Yes.

So far as doctors are concerned, other than dir
ector doctors, you also arrange for their 
payment? —— Yes. 10

Is that done fortnightly? —— Yes.

You draw a cheque and hand it to those doctors, or 
do you pay them in cash? —— By cheque.

You hand them a cheque? —— Yes.

Do you deduct from tha.t cheque the appropriate tax 
in ca.ses where tax is being deducted? ——
Yes.

In respect of some of the doctor employees, other
than director doctors, is a. fee paid in
lieu of salary? —— Yes. 20

And no tax is deducted? — -Tha.t is right,

In the year 1960 Dr. Pitsch - this becomes relevant, 
your Honour, in view of the commissioner's 
a.lloca.tion. in the adjustment sheet attached 
to Pea.te f s return of I960 and toe a.ccom- 
panying letter - was on salary with the 
company? —— Yes .

Did he change and become at some time a. doctor 
director? —— Yes .

How long wa.s he on salary during I960, could you 30 
say? —— I think it was 1959.

I withdraw that. Dr. Pitsch is not a director, is
he? —— No.

Dr. Cook is not a. director?- — No.

The services of Dr. Wiles in 1960 were not — he was 
no longer with the company? — -No.

But he remained a. director still, did he not?---Yes.

Dr. Pitsch was a.n employee on a sa.la.ry for how long? 
— -From February to October 1959-

Then he was changed to a fee basis? —— Yes. 40 

And you did not deduct tax?- — Hot from then on.
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What was the date he changed from salary to a fee 
basis?——I think the 1st October 1959.

And from then on until now he ha.s not become dir 
ector?—~No.

Nor ha.s Dr. Cook?——No.

In respect of cheques from the hospital where, for 
instances any of the doctors gives -a . 
lecture or marks an examination paper, 
did you get that and pay it into the bank 10 
account?——Yes *

Into ¥estbank's baoik account?—-Yes.

What about fees for giving evidence in court in
compensa.tion ca.ses?- — It goes into West- 
bank ' s a.ccouiit.

AT 4.30 P.M. THE COURT ADJOURNED THE 
FURTHER HEARING OF THIS MATTER UNTIL 
THE FOLLOWING DAY, WEDNESDAY, 5TH 
SEPTEMBER 1962, AT 10.30 A.M.

AT SYDNEY ON WEDNESDAY, 5TH SEPTEMBER 1962, AT 20
10.30 A.M.

(Continued from 4/9/62)

For APPEARANCES - see page 1.

MR. JENKINS: Just one other ma.tter, Miss 0'Connor. 
His Honour asked you yesterday about the 
notice in the a.ctual room where the 
doctor saw patients, and y»»u referred to 
it as being on the table. Could you say 
where it wa.s on the table? —— It wa.s on 
the table in front of where doctor would 30 
sit, and also in view of the patient.

T'Jhich way was it facing so far as being a.ble to read 
it wa.s concerned, was it facing the doctor 
or facing the other side of the table 
where the pa.tient was?—-It could be seen 
by both.

If one wanted to read it would the patient have to 
read it upside down?——No.

It would be so tha.t the patient could read it? — -
Yes. 40

HIS HONOUR: In that case how would the doctor be
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a.ble to rea,d it? — -The way the cha.irs 
were situated.

¥as it just on the table?--~Yes.

It could move about from time to time?——Yes.

It was not pinned down?—-No,

It wa.s not under glass?---No.

CROSS-EXAMINED BY MR..BYERS ;

MR. BYERS: I suppose there would be other things
on the table, doctor's notes, cards, 10 

calendar, inkwells and blotting paper and 
matters of that description?——Yes,

Ever since you have been at this surgery the
doctors' names on the conventional brass 
pla.tes are fixed to the front?——Yes.

That \vould be Doctor Peate, and I think Doctor 
Atkinson and Doctor Spence?——Yes.

About how large would they be?—-The usual name- 
plates for doctors.

In brass?——Yes. 20

How large is the waiting room?—-It is only com- 
para.tively small.

Can you give his Honour some indication?---It would 
be very difficult.

HIS HONOUR: Would it be larger than 12 by 12?—— 
Perhaps a, little less, not very much.

MPs. BYERS: It ha.s no doubt chairs around the
walls?—-Yes.

And a table with rea.ding material?——No table.

Is the reading material scattered around for 30 
patients who are wa.iting, ma.ga.zines and 
things of that type?-—Yes.

During sxirgery hours I suppose you get a. la.rge
number of pa.tients at one time present 
in the wa.iting room?——Yes.

And from the wa.iting room is there direct access 
to each of the surgeries?——Yes.

Are the doctors present at the one time in each of 
their surgeries?-—Yes.

That is throughout the surgery hours?-—Yes. ko
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I take it that throughout the surgery hours the
waiting room you could say would be full 
of patients?-—Yes,

Sitting around the wa.lls, and so on?——Yes.

Reading their magazines, and so on?——Yes.

Has this waiting room any windows to it?——Yes,

It ha.s a window to the main street?——Louvred
windows,

How are these louvres, closed or open?——Depending 10 
on the weather.

And then 1 suppose you have pictures around the 
walls?-—>No pictures.

No notices?——We have notices.

Tuberculosis notices?——We might have one, it 
refers to vaccina.tions.

What other notice?——A notice of surgery hours, 
that, is about all.

You have a number of notices, all framed?——Some
of them a.re and some are not, 20

What about this Exhibit G, that is the little
document you said you typed out, that wa.s 
in the wa.iting room?— -Yes,

Wherea.bouts in tho wa.iting room was it?-—Near the 
window, where the other notices were.

It of course was not fraraed?——No.

When you say it wa.s near the window, was it pasted 
up by a piece of Scotch tape?——Yes,

That is presently on top of the notice?-—--Yes.

Would that be on the frame of the window, or on 30 
the wall?——No, it is part of the wall 
near the window.

You find the notices, if I may use the expression, 
all round about the window, do you?—- 
Yes.

I take it the patients corae in and out froia their 
doctors fairly quickly, do they?——That 
is difficult.

As a general run, the normal treatment the doctor
\tfould give the patient would be fairly 40 
brief?——That is difficult.

6O. N.A.0'Connor xx 5/9/62



H,A.O 1 Connor xx

Is there a. constant coming and going into and out 
of the wa.iting room?---Yes.

People coming in through the doorway from the 
street into the wa.iting room, people 
going from the waiting room into the 
three doctors' surgeries, coming out of 
the waiting room and going out?-—Yes,

That is common to the whole period you ha.ve ment 
ioned, from 1958 onwards?——Yes. 10

And indeed 1957?——Yes.

You have mentioned to his Honour certain sources
of income, if I could use that expression,
such as the - - -

HIS HONOUR: Just before you go on to this, while 
you are speaking of the notices, did the 
company's name appear outside the build 
ing?——It did.

Whereabouts?-—Underneath the namepla.tes.

Do you remember the name of which company?———A. E. 20 
¥estbank Pty. Ltd.

MR. 8YERS: That was all, was it, just A. E. ¥est- 
bank Pty. Ltd.?-—Yes.

¥as that on a doctor's plate?-—No, plastic.

So that it is quite clear, on that pla.stic there 
was nothing other than the naiae of the 
company?——No.

You did mention to his Honour tha.t all the cheques 
you ha.d received, with one exception, 
from the Northern District Miners 30 
Medical Fund were made payable to the 
doctors?——Yes.

And you did mention also as falling within tha.t
category the cheques from the Commonwealth 
Sub-Trea.sury?——Yes.

And the Council clinics?-—Yes.

And the Medical Benefits Fund?——Yes.

May I hand the witness a copy of. Exhibit S. Have
you seen that before, that sheet of paper,
or anything like that?——Ho. kG

T take it the Medical Benefits Fund cheque would be 
included under the heading "Fees"?--—Yes.

I suppose it is quite commonplace for patients to
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be members of the Medical Benefits Fund?
——Yes.

¥ould you say the majority of your patients are
members of that fund?——Not of that fund, 
no.

Apa.rt from the patients who are members of the
Northern Districts Fund, apart frora the 
pensioners in one fora or another, about 
wha.t percentage of your patients would 10 
be members of the Medical Benefits Fund?
—--I would say not very nany.

All cheques in relation to crema.tion certificates 
would be ma.de payable to the doctors?—— 
Yes.

All cheques from the Cessnock District Hospital
for examination and lecture fees would be 
made payable to the individual doctors?
——Yes.

All cheques from the Commonwealth Public Service 20 
in relation, to examinations would be
payable to the individual doctors?--- 
Yes.

And the same would apply to the Department of the
Army? —— Yes.

There is an army camp up there, is there not?—- 
No, it has nothing to do with it.

This is for some other sort of work done ox- the 
Departisent?-~~Yes.

The Department of Social Services for the invalid 30 
pensioners' examinations would make the 
cheques payable to the doctors?-—Yes.

Tha.t is for the examinations of invalid pension 
ers?——Yes.

The same would apply to the Department of Child 
Welfare?——Yes.

Those cheques would a.lso be made payable to the 
doctors?——Yes.

Also the Department of Public Health in relation
to postmortem and examinations for 40 
entry to the Public Service?—-Yes.

That would apply in each of the years 1958? 1959 
and I960?——Yes.

It would be true to say, would it not, that if you 
look to the amount of money tha.t came in

62. N.A.C 1 Connor xx 5/9/62



N.A.O f Connor xx

year by year very much more than 60/a 
cajiie in by way of cheques payable to the 
doctors?——I do not know.

In addition to the cheques from those Departments 
you do get cheqxies from the patients as
well?——Yes.

Take the year 195<3, it would be true to say, would 
it not, tha.t of the cheques you received 
from the patients by far the greater pro- 10 
portion was ma.de payable to the doctors? 
——In 1958, yes.

That is in number, is it?-—Yes. 

Not necessarily in amount?---No.

I suppose it is impossible for you to say what
percentage of the whole of the cheques 
received from the patients wa.s made pay 
able to the doctors and what percentage 
wa.s made payable to We s tbank?——That would 
be difficult. 20

It is impossible?——For 1958, yes.

But you would still say the greater amount in 1958 
of patients' cheques were made payable to 
the doctors?---Yes.

That xvas also true for 1959?-—There were axi
increasing number payable to the company 
in 1959.

The greater number of cheques in 1959 from patients 
were ma.de payable to the doctors? — -That 
is hard to say. 30

That is what you said, is it not?-—In 1959 I said
there were an increasing number,

But you said the majority in 1959 were payable to 
the doctors, that would be as far as 
number goes?——It is very difficult to 
remember.

I take it it is very difficult for you to remember 
also what the relevant proportions were 
for I960?——Yes.

You have not, I take it, made any check?——No, we 4o 
have not kept a check.

You did mention to his Honour, I think, that a.fter 
you had started sending out statements 
of a.ccount with ¥es tbank's stamp on the 
top you received some enquiries?——Yes.

They were enquiries froia patients about to pay
their accounts?---Yes.
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That would be after they had received their treat 
ment from the doctors? —— Yes.

Those enquiries took place during 1958 » did they?

In each one of those enquiries was the enquiry
relating to the payment of the account?
—— Yes.

Did they cease in 1958?~--The enquiries?

Yes? —— No. 10

They went on into 1959? —— Yes.

And again the enquiries were enquiries as to whom
the cheque should be made payable to a.fter 
treatment had been received? —— Yes.

That is the situation that occurred in I960 a.s
well, is it, or was it absent in I960?
—— More people knew, I would say, and 
the enquiries were less.

HIS HONOUR: Knew what? —— That we were a company,

MR. BYERS: You got less enquiries in I960? —— 20
Yes.

It would be true to say that every one of the
enquiries you referred to were enquiries 
made of you in relation to the destination 
of the payment for treatment alrea.dy 
received? —— Yes.

This piece of newspaper, Exhibit ¥, if I understand 
3^ou correctly, you put it in a cupboard, 
did you? —— Yes.

The cupboard having a closed door on it? —— Yes. 30

I suppose it wa.s only when one of those enquiries 
expressed some doubt a.bout whether they 
could get a. deduction that you opened 
your cupboard and revealed your state 
ment? — -Tha.t is correct.

RE- EXAMINED BY MR . .. JENKIN S ;

MR. JENKIN S: My friend asked you about the
enquiries being as to the destination of
payment for treatment already received?
' —— Yes. kO

Did those persons on returning to the surgery for 
further treatment enquire a.ga.in?---No .

You were asked about the Medical Benefits Fund, as
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far as that is concerned, the position

is tlia.t the patient pays some money at 

the consulting room?——Some of them do.

The patient pays some money, is that correct?-— 

Yes.

And gets a receipt with a ¥estba.nk stamp on it?-~- 

Yes.

You make a claim, do you not, to the medical

benefits fund?-—There are two medical 
10 

funds we deal with.

That is the Sydney one?-—Yes, and the Hunter 

Medical Fund.

The company makes the claim, is that so?-—No, the 

patient makes the claim.

You mean, the patient makes the claim on an
 A. E. 

¥estbank receipt?---Yes, or an account.

The patient makes a. claim on that account or

receipt to the fund?---To the medical

fund, yes. 
20

Have you made a claim on the fund yourself?-—Yes.

Did you send a ¥est.bank receipt?- — I have sent an 

account for my brother.

¥ith "Westbank" on it?——Yes.

Then a cheque came back from the fund? — -Yes.

So far as the Hunter River one is concerne
d, the 

other fund, the pa.tient pays a. portion 

of the a.ccount?---Some do.

And what do the others do?——The others pa
y the

full amount and get the refund then. 
30

Have you made a claim yourself to the Hunt
er 

River Fund?——No.

Has your brother made one?-—No. 

Or anyone in the family?-—No.

You referred to the notices being near a. window? —— 

Yes.

Is tha.t the window on to the street or the wi
ndow 

into the receptionist's part?——The 

window into the receptionist's part.

Is it a.t that reception place where you stand to
 ^4-0 

take payment?~--Yes.
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And the notices are right alongside that?——Yes.

So far as the framed notices were concerned, were
there one or two?—-There was one framed 
and two unframed at each end of the surgery.

Stuck up?-—Yes.

With sticky tape?——No, with a thumb tack,

MR. BYERS: With Your Honour's permission Miss
0'Connor the Hunter fund is one from which 
you occasionally receive cheques?——No - oh 
yes. 10

Occasionally?—-Yes.

And of course they are payable to the doctors, are 
they not?-—Yes.

RONALD DOUGLAS FARADAY, sworn:

MR. JENKINS: Mr. Faraday, your full name is Ronald 
Douglas Faraday?——That is right

You live at 23 Hailsham Street, Cessnock?——That is 
correct.

You are a school teacher?——That is correct.

I think you have been in Cessnock for some 15 or l6 20 
years now, have you not?-—Almost 17 years 
now.

Did you hear of a company, A.E. ¥estbank Pty. Limited? 
—-I have.

When did you hear of that?'——Some time during 1958« 

Did you hear it from a doctor?-—From Dr. Peate.

What did he say to you about it?——Dr. Peate informed 
me that the company was being formed and 
that in future my dealings would be through 
the company. 30

Did you visit the waiting room and surgery in 204 Main 
Street?——On quite a number of occasions.

Did you see anything in the waiting room?-—I saw a 
sign there stating it was the office of 
A.E. Westbank.

Did you see a notice there?-—I saw a notice there.

Will you have a look at this and see if you have seen 
it or something like it (Exhibit F handed 
to witness)?-—That is the one or similar 
to the one I have seen in the waiting room. 40

Have you received accounts in respect of medical
services?-—On quite a number of occasions.

How do you pay those accounts?---! usually pay by 
cash at the surgery.

N.A.0'Connor re-x 
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The surgery in 20^- Main Street? — -Yes.

Have you some of the accounts?—-Yes, I have some 
of them here.

Can you produce them?——I have some for 195^ and 
1955, the rest go back to 1951 (docu 
ments produced, those relating to years 
ending 30th June 1958, 1959 and I960 
tendered and marked Exhibit z).

HIS HONOUR: I will accept those to show that 10 

this witness received certain accounts 
with A. E» Westbank on them and received 
receipts with A. E. ¥estbank on them.

MR. JENKINS: You have said you paid cash?——Yes.

To whom did you pay the cash?——The secretary 
actually at the surgery.

When you say the secretary?---! passed the money
to her but I received a receipt from the 
company, A. E. ¥estbank.

HIS HONOUR: You paid the money to someone who 20 

was there?—-Yes.

Did you receive a receipt from someone who was
there?——I received a receipt from them.

MR. JENKINS: Are you a member of a fund?——I am 
a member of the teachers' federation 
health society fund.

At Cessnock you have doctors come to your home?--- 

Yes.

In order to have a doctor come to your home how
do you proceed?——I usually telephone to 30 

the surgery and ask for a doctor to come.

Do you ask for any particular doctor?——It is my 
usual practice to ask for Dr. Peate 
because I have known him longer, but I 
do not object if any of the other doctors 

come along from his surgery.

When you telephone to whom do you speak?—-The
sister at the surgery, who just takes a
message, and I want a doctor to come to
the home. ^0

In the weekends have you had doctors?——Yes.

What is the position in the weekends?——I just put 
the telephone call through. It goes to 
whichever particular doctor is on for the 
weekend and that is the doctor that comes.
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¥hat about holidays?——The same procedure applies.

CROSS-EXAMINED BY MR.,BYERS:

MR. BYERS: You are in the main Dr. Peate's 
patient?——Generally speaking.

And on other occasions you a.re the patient of the 
other doctors?---That is correct.

All of whom you have confidence in?——Fully,

This conversation with Dr. Peate in relation to a
company, do you remember where that 10 
occurred?——I could not say exactly. I 
will put it this way, if I Blight: Dr. 
Peate and I are both associated with a 
swimming association and we often have 
conversations there.

It occurred in the swimming?—-It could have
occurred there. It could have occurred 
at the surgery. I am not sure.

You do not know?——I am not sure.

You are unable to say whether it occurred before or 20 after you had received treatment from Dr. 
Peate, or indeed that it related to any 
treatment at all?—-I could not say
exactly as far as that is concerned.

NORMAN LESLIE EMSRY. sworn:

MR. JENIvINS: ¥ha.t is your full name?——Norman 
Leslie Emery.

You are a solicitor practising at Cessnock?---Yes.

You from time to time get medical services for your 
self and family?——Yes. 30

Have you heard of a company A. E. Westbank Pty. Ltd.?——Yes.

When did you hear of that?---Purely from memory,
certainly early 1957* I* *aay have been 
before that, but I can clearly remember it 
early 1957.

Did you hear of it from a doctor?——Vaorious doctors 
and other sources.

In respect of the years 1958, 1959 and I960, }rou or
your family received medical treatment?--- 40 Ye s.

Were you attended by different doctors?——Yes. My 
wife mostly actually. Not 'me. .
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What doctors were they?——Dr. Spence,.Dr. Atkinson 
and I think on one occasion Dr. Peate.

In respect of that medical attention did you 
receive accounts?---Yes.

¥hat did the accotmts liave on them so far as Yest- 
barik was concerned?-—They had the name 
A. 15. ¥estbank Pty. Ltd. and some doctors 
names underneath, those three doctors 
actually. 10

Did you pay those accounts?-—Yes.

How?—-3y cheque* As far as X recall they were
all by cheque.

To whom did you make out the cheque? — -A. E. ^vest- 
bank Pty. Ltd.

Why did you do that?-—I received an account from
A. E. ¥estbank.

You had doctors come to the home?-—Yes.

Did you have doctors come in the weekend also or
on holidays?-—It would be difficult to 20
remember now. It could have been. I
would not know. It was rcost frequently
at that particular time for ray wife at
night, I would say. It could have been
weekends. I would not know now for
sure.

CROSS-EXAMINED BY MR. SYERS;

MR. BYERS: Dr. Spence is your doctor, is he?~-~ 
He is one of the doctors, yes.

Arid Dr. Atkinsonj in the raain?-—Yes. 30 

A.nd they treat you and your family? —— Yes. 

GRAFTON SINCLAIR MLWcO. sworn:

MR. JENKINS: Your name is Grafton Sinclair Munro? 
——Yes.

You live at 1 Sheddon Street, Cessnock?——Yes.

You are a bank accountant with the Commercial 
Banking Company of Sydney?—-Yes.

You have been at Cessnock since 1955?---Yes.

From time to time in respect of yourself and your
family you get medical attention at 4o 
Cessnock?——Yes.

Did you hear of a company A. E. ¥estbank Pty. Ltd.?
——Yes.
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¥hen did you hear of that?-—Practically when the 

company was formed I heard of that.

Have you been to the surgery at 20k Main Street?
——Yes.

Have you seen any notices or signs there relating 

to the company?---As you go in the door 

there is A. E. ¥estbank Pty. Lid. on a 

plate on the lefthand side.

In the surgery?——In the surgery there is a. notice 10 

up regarding Westbank.

Might I have Exhibit F? ¥ould you mind having a 

look at that? Is that the notice or 
like the notice?---Yes, that is similar 

to the notice that was there.

Did you get accounts in respect of medical ser 
vices?—~Yes.

What did those accounts have on them so far as a 
name?——A. S. Westbank Pty. Ltd.

How did you pay the accounts?- — I pa.id their, by 20 

cheque.

To whom did you make the cheque paya.ble?-——Some of 

my cheques were payable to A. E. West- 

bank Pty. Ltd.

Why did you make them payable to A. E. Westbank Pty. 

Ltd.?——Because I noticed on the account 

it was A. E. ¥estbank Pty. Ltd. and I 
thought the money was owing to them.

You have had doctors come to your home?'——Yes.

During the week and weekends?——That is right. 
30

Do you telephone?——At times, yes.

To whom do you speak?---To whoever is at the phone

at the time.

A doctor?-—A receptionist at the phone.

Do you ask for any particular doctor?—-No. What 

ever doctor is available.

And you accept any doctor who comes?——Yes. 

CROSS-EXAMINED BY MR. BYERS;

MR. BYERS: Any doctor from the Main street surgery?
——Yes. ^0

Either Dr. Peate, Atkinson or Spences?——Yes.
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And you have been treated by them for a number of
years?-—-Myself and the family have been.

And of course you have confidence in those three 
doctors?—--Every confidence.

Were there any notices in the waiting room?-— 
Notices similar to what I have seen.

Any others?——Only on the outside door.

Any other notices at all in the waiting- room? ——
Not tha.t I can remember. 10

Any notice about vaccination, for example?——No, 
I could not say I have seen tha.t.

When did you last see that notice Exhibit P?—-
That would be about five months, I should 
say.

It was shown to you?——No. I happened to be in 
the waiting- room and just noticed it on 
the wall.

The first time you had noticed it?——No, it would
not be the first time, it would be the 20 
last time.

Did you see it a.fter that five months ago?---No. 
I have not been in the surgery since 
then.

Have you seen it outside the surgery?——Yes, I 
pass by every morning.

I suppose it is difficult to remember what is on 
the notice?—-As far as I can remember 
it is A. 3. ¥estbank Pty. Ltd. on the 
notice. JO

On the notice that was in the \\?aiting room, it is 
rather difficult for you to remember what 
that notice says?-—I could not tell you 
the full context of it,

In fact I suppose having once seen it you dismissed 
it from your mind?——Yes.

And you then pa.id Westbank because you thought you 
had to pay Westbank?——Yes.

DESMOND LEES PEATE. sworn:

MR. 'JENKINS: Your full name is Desmond Lees Peate? 40
*"" *""* *** X t> fcs e

You are a legally qualified medical pra.ctitiorier?
——Yes.

G. S.Munr o xx 
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When did you graduate in medicine?——1938» regis 
tered in 1939.

Pretty well from 1939 onwards you were in the
R.A.A.F. ?•——Yes.

As a medical officer and then in 19^5 on discharge 
you went to Cessnock after a short 
period?—--That is so.

i 
At Cessnock you became employed, did you not,

employed doctor?'——I was an assistant for 10 
12 months.

Receiving a salary?——Yes.

Of £16 a week?-—16 guineas a week.

You were employed by a partnership consisting of 
- _ _?_—Doctor Street, Doctor Wiles, 
Doctor Conolly and Doctor German - four 
doctors.

You were so employed for a year?——That is so.

In that period would you do work at the hospital
and various other places, marking examin- 2O 
ation papers, giving evidence in Court or 
conducting examinations for insurance com 
panies, and that type of thing?-—Yes.

¥ould you get cheques payable to you in your own 
name?-—I would.

What did you have to do with those?——They were 
banked to the partnership.

And you merely got your 16 guineas?—-That is all. 

I think eventually you became a partner?——I did.

After that 12 months, and eventually you became a 30 
party to a partnership in 195^?--*"Yes.

The partners with you under that partnership
agreement were Doctor ¥iles, Doctor Lawson, 
Doctor Bertinshaw, Doctor Mathers, Doctor 
Atkinson, Doctor Short, Doctor Spence and 
Doctor Alien?-—That is so.

Prior to the 29th June 1956 this partnership varied, 
did it not?——Yes.

Doctor Mathers left?——Doctor Mathers left.

When Doctor Mathers left, and at the time he left, ko 
he entered into a deed of covenant with 
the other parties not to practise within 
a radius of ten miles for a period of ten
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years?-—That is so. That is the routine 
covenant usually taken out in a partner 
ship.

For the record, your Honour, that deed of covenant 
he entered into is Exhibit M.

(To the witness): There had been a 
similar deed of covenant with a Dr. 
Connolly who had gone out before this 
partnership agreement was arrived at?—— 1O 
Yes.

He had entered into a similar covenant?——Yes.

That is Exhibit L. In the several years leading 
up to 1956 had consideration been given 
by yourself to the question of a company 
taking over the medical services in 
Cessnock?——Yes, I had been making 
enquiries since 1953> in actual fact.

From time to time were there discussions between
the partners as to the formation of a 20
company to provide medical services?——
Yes.

¥e know that the company A. E. ¥estbank was eventually 
formed and there were associated companies 
formed, yours being ¥. Raleigh Pty. Ltd.? 
——Yes.

¥e know the company A. E. Westbank Pty. Ltd. was 
incorporated on 29th June 1956 and that 
a company ¥. Raleigh Pty. Ltd. was incor 
porated on 31st August 1956. ¥ould you 3O 
tell his Honour what were the reasons 
which motivated you in joining in the firm 
of both companies?——There were many 
reasons. The partnership was very big 
and there was a large income. Some of 
the partners were not strong financially 
and had to be guaranteed by other part 
ners at the bank and I felt that some sort 
of structure as has eventuated would 
render the associated companies and the ko 
doctors less liable for any negligence on 
behalf of partners which they would be 
liable for in a partnership. It was done 
for business reasons, to streamline the 
office work, introduce proper accounting 
systems and, of course, each doctor who had 
a surgery had a different set of books and 
a different method of accounting. ¥e did 
know - we had been informed - that there 
were certain tax benefits which we could 50 
gain from this. ¥e had gone into the 
question and we knew we would be paying 
tax in some way or other on all moneys
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that came in and there was also the 
added security for families if we had an 
associated company where, in the event - 
I am driving around in a car every day 
and all day - of my sudden death my wife 
would have available to her the associ 
ated companies' assets and finance with 
out having to wait for probate to be 
declared and it was also pointed out to 10 
us that there would be death duty savings 
and probate savings and we felt if we got 
our partnership running along these lines 
it would be of major benefit to us.

HIS HONOUR: When you say it was pointed out to
you, who pointed it out?——¥e had advice 
from accountants and also barristers' 
opinions through solicitors and this was 
discussed over quite a period of time with 
regard to the ethical side of the thing. 20 
It was freely discussed in the BMA and tlie 
general opinion was that it would not be 
unethical.

MR. BYERS: I object to that.

HIS HONOUR: Yes, I cannot have that.

MR. JENKINS: It was discussed by the BMA; was
there a ruling by the BMA on your associ 
ation?

MR. BYERS: I object to that.

HIS HONOUR: I do not see that it is relevant 30 
whether the BMA approved or not, I do not 
really think that will affect Dr. Peate's 
taxability.

MR. JENKINS: You were dealing \\rith your reasons
for forming the company, I think, and your 
trend of thought may have been interrupted. 
Would you go on?——There is another reason. 
Since having the experience of these five 
years where the structure has been estab 
lished with the prior experience of the 40 
partnership from 19^5 to 1956 - this, of 
course, is my opinion - I feel there has 
been a tendency amongst medical practition 
ers and specialists - - -

MR. BYERS: I object to this, 

HIS HONOUR: I will not accept it.

MR. JENKINS: I had asked you a question as to 
what motivated you in the formation of 
these companies. Would you go on?——The 
other major factor was that as self-employed 50
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persons we could not make provision for
our retirement except through ordinary
insurance and we were able under this
structure to establish a provident fund
in which we could make provision for the
staff and the doctor employees and also
the doctors' wives and also by means of
the trustees we could make provision for
our children. This was a major consider- 10
ation because as self-employed persons we
could not do that.

HIS HONOUR: That is because of taxation?——Yes.

MR. JENKINS: Did your mind go to the question of 
assets and what happens on dissolution 
of partnership as against a company?—- 
Yes, that was taken into consideration. 
In a partnership if it broke up there 
would probably be considerable dissension 
amongst the doctors involved; some would 20 
want to sell the assets and others would 
not want to which would make it very 
difficult, but under the company structure 
whereby the company held the assets none 
of this could have occurred. It was 
also felt if major equipment was to be 
purchased it would be much better for a 
company to own it rather tha.n a partner 
ship.

In these modern times to provide adequate medical 30 
services is the equipment getting dearer 
and is it necessary to acquire more equip 
ment as the years go by?——-Much more 
equipment and it is much more expensive. 
¥e had envisaged putting in x-ray plants 
and all that sort of thing but up to the 
moment we have not been able to do it 
because of the present situation.

Did your mind go to the question of acquisition of
surgeries perhaps by a company?——Yes, 40 
that was considered, that ultimately the 
company would either buy or lease the 
various surgeries used by the doctors.

The company ha.s purchased two at the moment? — -
Yes.

Did you have a motive to avoid tax by this?

MR. BYERS: I object to that.

MR. JENKINS: I press it.

HIS HONOUR: I think you can esk him did he have
any purpose in relation to tax?—-¥e did 50 
know we would be getting a benefit but
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we also knew tha.t all moneys would be 
taxed and we did have quite a big benefit 
from this method of operation in that we 
would pay our tax as we went by mea.ns of 
buying some hundreds of pounds worth of 
tax stamps per year to cover our wages 
from the associated companies.

MR. JENKINS: In the process of coming up to the
formation of the company, did you dis- 10 
cuss with your partners the proposed 
method in which the company would operate 
and were there decisions about that?--- 
Oh yes.

What was proposed so far as the operation was con 
cerned?——That we would have - - -

MR. BYERS: I do not want to object unnecessarily 
but I am not quite sure what this gets 
to. If it gets to what has happened - 
I do not know whether my friend is 20 
leading the question - - -

HIS HONOUR: As I follow it, the question is 
directed to this: was consideration 
given before the formation of the compan 
ies to the way in which they would 
operate a.fter their incorpora.tion and 
it would seem to me that if tha.t is the 
question, tha.t is a relevant matter.

MR. JENKINS: That is what I wanted to ascertain.

(To witness): You heard the way his 30 
Honour put the question; will you 
answer that? — -It was proposed tha.t 
there would be the holding company, which 
was A. E. ¥estbank Pty. Limited, and 
associa.ted companies and those associ 
ated companies would receive service 
fees when that associated company supplied 
a doctor to earn those fees.

¥as it not only supplying a doctor but was it also
proposed to supply other things than a 40 
doctor from the service company? I am 
referring particularly to the matter of 
cars and surgeries?——Cars and surgeries 
also, they had to be made available to 
A. E. Westbank.

How was it proposed that A. E. ¥estba.nk should
operate in the medical field?——It would 
render a.ccounts for services rendered by 
the employee doctors.

Vestbank and Ra.leigh wore eventually formed on the 50 
dates 1 put to you. I think perhaps
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without worrying the doctor about this, 
the minutes of the meetings show the 
various steps and what occurred?-—Yes.

Then the agreements were signed between yourself 
and Raleigh?—-Yes.

Then between Raleigh and ¥estbank and, I think, you 
joining in that as to provisions of ser 
vices?-—That is correct.

HIS HONOUR: What was the order in which these 10 
agreements were made, do you remember? 
(After referring to Exhibit A): they 
were made the same day were they?

MR. JENKINS: That is so.

(To witness): After the companies were 
formed, so far as persons going to the 
surgery were concerned for medical treat 
ment, did the company do something in 
relation to a business name?——Yes, we 
had a business nameplate framed and dis- 20 
played.

¥as that shortly after the incorporation of the 
company?-—Shortly after.

And you displayed it in the waiting room?-—Yes.

So far as persons coming to the surgery were con- 
concerned who saw you after the formation 
of the company, did you say anything to 
those persons about Westbank?—-Frequently 
I informed the patients. ~L would not say 
I informed every patient but very fre- 30 
quently I informed them, often depending 
on how full the surgery was and how busy 
I was.

What did you say?——I informed them that we had 
formed a company and we were, through 
the company, going to supply medical 
services and actually I was becoming 
an employee.

I think the accounts and receipts for the company
were handled by Miss 0'Connor and anoth- 40 
er young lady in the office?——That is 
so.

And initially the accounts went out with D.L.P.
Atkinson and Spencer, the business name of 
on the top?——That is so.

When was that altered, that system?——Early in 1958i 
somewhere between February - - -

HIS HONOUR: Perhaps this would assist: were the
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accounts in exactly the same form earlier 
except that they were overstamped later?
——Yes.

You might hand Exhibit H to the doctor. I gathered 
from him that the names on the top of the 
account corresponded with the business 
name. (Handed to witness)?——Yes, the 
three names.

Yes, but will you read the second part of the 10 
business name?——D.L.Peate and K.J.J. 
Atkins on - - -

Read the "Atkinson"?——-D.L.Peate and K. Atkinson.

Was this the business name or was it merely the
names of the doctors?——No, that is the 
bus ine s s name.

MR. JENKINS: Do you know of any accounts with the 
other initials of Dr. Atkinson?——There 
may be, I could not say.

In any event, there was a change, was there not, 20 
as early as February 1958; was it the 
stamping of the receipts with the rubber 
stamp?——Yes.

With, the name A. E. Westbank Pty. Limited?——Some 
time between February and April.

Apart from the accounts, were also the receipts 
over-stamped?——That is so.

(Approaching witness): Where did that come from
(Exhibit F handed to witness)?——That is
out of my surgery. 30

From the waiting room or the surgery?——From the 
waiting room.

Where did Exhibit G come from (handed to witness)?
——That is also from the waiting room.

Were these on the wall?-—They were.

Near the counter where the money is paid?——That 
is correct.

When were they put up, can you say?-—The type 
written notice was up before the printed 
one and, I think, during the year 1958. 40 
I could not say the exact date, it would 
be early in the year.

The typewritten one?---! think so.

What about the printed one?——I think it was probably 
a little bit before the typewritten one.
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The printed one was before the typewritten one?—— 
Yes.

And then the typewritten one was put up?——Yes, we 
had that printed one put up until the 
typewritten ones became available.

HIS HONOUR: Have you got this right, doctor, 
just think; you said you used the 
printed ones before the typewritten ones 
became available?——It was back to front. 10

You put it in the right order now?——¥e typed that
one out and put it up until such time a.s
the printed ones became available.

MR. JENKINS: And when would the printed one have 
gone up approximately?——A month or more 
later, I do not know exactly how long 
after.

That notice which appears in the frame, Exhibit F, 
before the notice went on the wall was 
it used anywhere else in the premises?—— 20 
Yes, I had copies - well, a copy on ray 
table.

Were there copies on the tables of other doctors? 
---They were all given copies to put on
their tables.

It was loose, as we have heard, but whereabouts
mostly was it on the table?——I usually
placed mine somewhere near the lefthand
corner because the patient sa.t at the
lefthand corner of the table and I sat 30
in the centre and it faced where the
patient sat - - the righthand corner, I
me an.

Did you continue to discuss with the patients the 
matter of ¥estbank Pty. Ltd.?——Yes.

What did you say to them?-—I merely used to
inform them that we had formed a company 
to supply medical services.

And the status of the doctors?—-And that the
doctors had become employees, that when ko 
they came to see us actually they were 
contracting with the company.

Over 1958, 1959 and I960 there have been doctors 
who received what have been referred to 
as - not doctors, there have been in the 
first instance service coiapa.nies who 
received service fees?——Yes.

Also in the year I960 also two doctors, apaxt from
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service companies, who received service 
fees?——That is so.

In the initial stages the directors of ¥estbank 
were the eight doctors who were in the 
old partnership?---That is so.

Has the directorship varied from 1958 to I960?—— 
Yes.

In what way?——R» Dalton has withdrawn its ser 
vices. G. Dalton was Dr. Short. 10

The company \vhich provided your services to ¥est- 
bank was ¥. Raleigh Pty. Ltd.?——That is 
so.

A company named 0. Marlow Pty. Ltd. provided the 
services of doctor?——Dr. Alien.

Then a company C. Hinton Pty. Ltd.?——Dr. Bertin- 
shaw.

Provided the services of Dr. Bertinshaw. A cora- 
pariy Carban Pty. Ltd. provided the 
services of Dr. Atkinson?——Yes. 20

I think we have dealt with G. Dalton Pty. Ltd.
That provided the services of Dr. Short?
——Yes.

T.'Neville Pty. Ltd. provided the services of Dr.
Spence?——Yes.

¥. Gladstone Pty. Ltd. provided the services of 
Dr. ¥iles?——Yes.

And Repton Pty. Ltd. provided the services of Dr.
Lawson?——Yes.

And I think that covers the position. 30

HIS HONOUR: Do you know whether each of these
companies made agreements with their par 
ticular doctor on 1st September and whether 
ea.ch of those companies raa.de arrangements 
with A. E. ¥estbank Pty. Ltd. on 1st Sep- 
teiaber?——That is what I understand.

That is 1st September 195 - - - ?——1956.

MR. JENKINS: In the initial stages the doctors 
who have been just mentioned, the eight 
of them, became directors of ¥estba.nk?—— 40
Tha.t is so.

And you became chairman of directors?-—Yes. 

Then there were changes in the directors?——Yes.

Dr. Short ceased to be a director?——That is so. 
In November 1959, I think.
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Then - - - ?——Gladstone, I think.

Then were Dr. Wiles' services withdrawn by Glad 
stone at some stage?——Yes.

HIS HONOUR: On these matters I am sure Mr.
Byers would not mind you leading him.

MR. BYERS: No, your Honour.

HIS HONOUR: You cannot expect him to carry all 
these dates.

THE WITNESS: It was 1st October 1960. 10

MR. JENKINS: I have all the dates here. On
19th November 1958 G. Dalton Pty. Ltd. 
withdrew the services of Dr. Short?—— 
That is correct.

Dr. Wiles' services were withdrawn on 1st October 
1959?——Yes.

And then did Dr. ¥iles remain a director?——Dr. 
Wiles is still a director.

As from 1st October 1959 a service fee ceased to
be payable to the company providing his 20 
services, that is ¥. Gladstone Pty. Ltd.?
-—That is so.

Of course, after the year we are talking about,
that is in 196l, Repton Pty. Ltd. with- 
drexir the services of Dr. Lawson?-—That 
is so .

Is Dr. Lawson still a director?——Yes.

So far as two doctors are concerned, Dr. Pitsch 
and Dr, Cook, are they in receipt of 
service fees from A. E. Westbank?——Yes. 30

When did they get service fees? What year?-—I 
think it dates from 1st October 1959.

Onwards?——Onwards.

Are they directors of the company?-—No.

So that presently the directorship consists of
six doctors whose services are being pro 
vided and two doctors whose services are 
not being provided? Five, I am sorry?
-—Five.

HIS HONOUR: Did Dr. Short remain a director?—— 40
No.

MR. JENKINS: Dr. Short's services were withdrawn

81. D.L.Peate x 5/9/62



D.L.Peate x 

on 19th. November 1958 ?--•-• That is correct.

Did he remain a. director for some period after that 
and then resign?- — I cannot say.

So far as the service fee is concerned we have your 
agreement, we have the agreement between 
Raleigh and ¥estbank fixing lk<fo in 1956? 
—— Yes.

When ¥estbank commenced to operate in 1956 how were
the service fees fixed in respect of each 1O 
of the associated companies?' — --It was felt 
that in order to get all the doctors to be 
associated with ¥estbank there would have 
to be some relationship between their 
service fee in the company and their 
earning capacity in the partnership.

HIS HONOUR: In the agreement between West bank and 
Raleigh it was provided that you would get 

of the balance? —— Yes.

I gather from what you say that all the other 20 
doctors did not get that same percentage?
—— No.

And it was a varying percentage? — -It was. 

Amounting in all to 100^ — -Exactly.

MR. JENKINS : From time to time has the service
fee payable to an associated company or 
in respect of doctors without companies 
varied?---Yes . Since the incorporation 
of the company it has varied.

And on what basis has it varied? —— Of course, we 30 
have had to wait for the appropriate time , 
and income has been considered and also 
x\rith the junior doctors their merit and 
their improved earning capacity bringing in 
greater service fees. Some of them have 
had an increase in the amount of service fees.

Who determines the increase? —— The directors.

When is the amount of the service fee for a par
ticular year determined? At the begin- 40 
ning of the year or - - -? — -Usually 
at the beginning of the financial year.

So far as any increases are concerned have they 
occurred during the course of a year, 
between the beginning of the financial 
year and the end of the financial year? —— 
In some cases, yes.

Does the board of directors determine that? —— Yes.
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So far as Dr. Pitsch and Dr. Cook are concerned, I 
think they were receiving from the end of 
1959 a service fee on the same basis as 
the associated companies?——Correct.

Did they have any say at the directors' meetings?
——Noi

Would they have any say as to whether service fees 
will be increased or not?——No.

When a company withdraws a doctor from the services 10 
of ¥estbank is there any splitting up of 
shares, or anything like that?——No.

What happens?——The accountants do the books as 
from that date.

The service fee is calculated up to that date?——
Yes.

From that date on the company retains the share 
holding? ——Ye s.

And is that the only interest the company retains
in Weotbank, the shareholding it has?—— 20 
Yes, the shareholding it has, and it also 
draws service fees for work, done prior 
to that date.

Yes of course, but the service fee ends on the date 
of withdrawal?——Yes.

Do doctors receive service fees up to that date and 
then retain only the shareholding?——Yes.

Is the doctor withdrawn, so far as the board is con 
cerned, free to practise in Cessnock?—— 
Yes. 30

And the shares held by an associated company which 
has withdrawn a doctor are then sold?—— 
Yes.

To whom have they been sold?——Dr. Lang, Dr. Pitsch 
and Dr. Cook.

And I think a number of shares were bought by
trustees and held in suspense by one of 
the associated companies?——Yes. That 
happened with regard to G. Dalton, they 
were held in trust by myself and Dr. Wiles ^0 
for a fairly long period, I think about 12 
months, and then ultimately there was a 
re-distribution and sorae of the junior 
doctors, of course they had increased their 
earning capacity, purchased additional 
shares.

In Westbank?——Yes.
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While I am on this, doctor, an amount of £5,OOO 
has been mentioned as being retained by 
¥estbank. What is the position as to 
that £5,000, could you explain that?- — 
That is the profit, we pay tax on that, 
That was suggested to us on advice, as the 
¥estbank income for the year has not 
varied a very great deal there has been 
no alteration to it as yeti 10

You could not increase that without cutting down 
the service fees? —— No.

Are the service fees at the moment adequate or
inadequate? — -I think they are adequate.

MR. BYERS: I object to that.

MR. JENKINS: Doctor, in respect of that £5,000,
after payment of tax most of that in each 
year is distributed in dividends, is it 
not? — -That is so.

To the companies holding shares? —— Yes. 20

And in respect of the doctors holding shares who
are not companies they get dividends too?

HIS HONOUR: What happens to the dividend in the
company where you and Dr. Wiles held the 
shares in trust - was the dividend paid 
to you? — —I don't think it was paid to 
me . I cannot remember that .

I suppose really the shares were paid to you against
their being allotted in the future, and 30 
for the time being for whom are they in 
trust?- — Actually it proves to be a 
benefit because if the other doctors 
improved their practices these shares 
held in trust were able to be distributed.

I appreciate that. That gave you a reservoir of 
shares? — -Yes .

But you and Dr. Wiles who held these shares, were 
they your shares for the time being, but 
you were holding them to sell to other 40 
doctors when the time came? — -If another 
doctor had been available at that time 
they were available to be sold directly 
to him.

Did you pay for the shares?- — By bank overdraft.

I am not concerned very much about the bank over 
draft. Did the company which sold the 
shares get its money from you? —— Yes.
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MR. JENKINSj I think the company which sold those 
shares, the G. Dalton company, the shares 
sold at about £178 a share, did they not? 
——Yes.

And on the basis of the dividend paid in that year, 
that is the balance of the £5,000 after 
tax, that represented a 109& return on that 
purchase price?—-About 10$ return.

While they were held in reserve the dividends pay- 10 
able on them were distributed to other 
shareholders in proportion that their 
shares held to the issued shares?——Yes.

Holding them in that way you did not receive any 
personal benefit?——No.

There was a bank overdraft arranged?——There was.

It was in your name and in the name of several 
other doctors?——It was a joint and 
several guarantee.

In whose name was the bank account - I think it was 20 
a number of doctors?—-A number of 
doctors.

All these doctors who were directors?——Yes.

¥as it all the doctors, can you recollect?——The 
bank insisted on all the doctors.

The bank insisted on all the doctors coming in and 
taking out an overdraft again?——Yes.

From time to time service fees were due and payable 
in the books of ¥estbank?.——Yes.

And the books show that overdue service fees were 30 
paid in proportionately by the companies 
to reduce this overdraft?——That is so.

HIS HONOUR: Service fees due for the period before 
the doctor withdrew?—-Yes.

MR. JENKINS: They were paid in to reduce the over 
draft, and that is the reason why the 
dividends on these reserve shares were 
handed out in proportion to the share 
holders?——Yes.

But in subsequent withdrawals of doctors by the com- kO 
panies the shares available for sale have 
been acquired by other associated compan 
ies, or else the individual doctors?—— 
That is so.

HIS HONOUR: Just to bring this to a head, has
anybody other than an associated company
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or one of the doctors who is employed by 
¥estbank been a shareholder of the com 
pany?--—No.

MR. JENKINS: While we are on this matter of the
service fee, we have it from you that Dr. 
Wiles' services were withdrawn by ¥. 
Gladstone Pty. Ltd. on the 1st October 
1959?——Yes, that is correct.

And the service fee ceased as at that date?---It 10 

did „

Did Dr. ¥iles return to the employment of Vestbank? 
---He didi

For what period of time?-—From the date of his 
withdrawal he continued to work until 
approximately 18th December 1959 as a 
locum.

He was paid a salary?——Yes.

Did he work in 19^0 for the company?'——I think he
finished in December 19595 I cannot 20 

remember.

I would like you to deal with one or two special 
matters; from time to time you do, do 
you not, arrange clinics for the local 
council?——Yes.

¥ho at the council communicates with you in respect 
of clinics?——Mrs. Douglas.

She is in the health section, is she?——Yes.

What is your task or assignment in respect of the
clinics? —— 1 am the G-ovenuient Medical 30
Officer and it is one of my duties with
the local council to arrange these polio
clinics and also to make available a
doctor. The number of doctors needed
depends upon the size of the clinic. If
you have 500 or 1000, as we did with the
high school the other day you would need
about four doctors and they are drawn
from all the practices around Cessnock,,

Not only from Westbank but from all the practices 40 
in the Cessnock area?——Yes.

¥estbank has employed, as apart from a service fee, 
doctors who are paid a fee, or it has 
paid a salary to the doctor over the years, 
has it not?———Yes.

I think that is an expanding practice with the com 
pany, is it not?——Yes.
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In respect of those employed doctors they, on 
occasions, visit the clinic?——-Yes.

The cheques are made payable to such employed 
doctors?——It is paid on a sessional 
basis. I think it is four guineas 
firstly and two guineas or one guinea 
eacli half-hour thereafter. The council 
keeps the time check and they forward the 
cheques. 10

To the individual doctors who do the work?——Yes.

Those cheques which the employed doctors get go 
into Westbank's account?——Yes.

They merely get their salary?-~-Yes.

When you carry out any-work at the clinic, or at
the hospital, the examination of invalid
pensioners or any other type of medical
service in respect of a public department
do you do that work in the time that you
are supposed to be rendering services on 20
behalf of Westbank?——Yes.

What are your hours of service with ¥estbank?-—
I think we all regard ourselves as being 
available for 2k hours a day.

I suppose you do have some time at home. Could 
you give me - - - ?——My surgery hours 
are 9 to 12 in the morning arid 3 to 5 in 
the afternoon.

Between 12 and 3 would that be time off or what?——
I would be doing calls. 30

¥hat about night time?--—Some nights I am off duty. 

On other nights you are on duty?—-Yes.

HIS HONOUR: That is the position, that any moneys 
you earn from any source as a doctor are 
paid into Ivestbank? —— Yes.

MR. JENKINS: From time to time the doctors who are 
directors of ¥estbank have a meeting, do 
they not?——Yes.

When large numbers of matters are discussed relating
to the business?—-Yes. kO

The minute books do not show those discussions about 
every day things and that type of thing, 
do they?'——No.

Have other doctors other than director doctors 
attended those meetings?——Oh yes.
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Who would they be, the employed doctors?——Just 
the employed doctors.

You had mentioned that with the proposed incorpor- 
poration of the company the idea was to 
supply the services of a doctor with a 
car and with a surgery to work in?——Yes.

Has that actually happened?——Yes.

Supposing a doctor has not got a surgery, are steps
taken to get one?——Yes. 10

He rents it, does lie?-—Yes.

The associated company rents it in the case of a 
company?——Yes.

And in the case of an individual?——He would rent 
it himself.

There was at one stage, was there not, some pro- 
po-sed draft agreement drawn up in writ 
ing?——That is so.

To regulate the relationship in some detail between
the associated companies, Westbank and the 20 
doctors?——That is so.

¥as that draft ever executed?——No.

Why? —— wSome of the associated companies would not
sign it.

This was approximately 19th June 1957?——Yes.

Was there a lot of discussion about this particular 
draft agreement when it was proposed?—- 
Yes.

At that time was there agreement between the
associated companies and Tfestbank as to 30 
the provision of cars and surgeries?

MR. BYERS: I object to that. 

MR. JENKINS: I press it.

HIS HONOUR: You are the Chairman of Directors of 
Westbank?——Yes.

I will admit in evidence any oral arrangement you 
made about these things with the associ 
ated companies.

MR. JENKINS: All the directors who were there were
also directors in the associated companies? 40 
-—That is correct.

You were chairman?——Yes.
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Was there oral agreement?——Yes.

What was the nature of it?-—That each of the
associated companies would supply a doctor, 
car and surgery. If the associated 
doctor did not have a surgery he would 
have to make arrangements so that he would 
have a surgery available.

The associated company?—-Yes.

In pursuance of that has rent been paid in respect 10 
of the Main Street surgery by any associ 
ated companies in respect of the doctors 
using it?——Yes.

With the Main Street surgery the fee simple is in 
¥. Raleigh, is it not?-—Yes.

In respect of Drs. Spence and Atkinson who use that 
surgery the rent is paid by the associ 
ated companies supplying them to Raleigh? 
——They are T. Neville and Ca.rban.

That position pertains elsewhere, does it not, rent 20 
is paid by some of the other associated 
companies in respect of the surgeries not 
owned?——Yes.

I must correct something; you own. the surgery
yourself, personally, at Main Street, do 
you not?-—Yes.

There is a minute, is there not, in Raleigh's 
minute book of 3rd September 1956 in 
which you undertook to Raleigh in con 
sideration of employment to make the 30 
surgery available to Raleigh free of 
charge?——Yes.

But that any rent received in respect of the surgery 
was to be your personal property?—-Yes.

So that Carban in respect of Dr. Atkinson and
Neville in respect of Dr. Spence paid 
rent to you for the occupation of the 
surgery by the doctors provided by 
them?——That is correct.

So far as the cars are concerned you sold those, 40 
did you not, to ¥. Raleigh Pty. Ltd. for 
a figure?——Yes.

That appears in the minutes?——Yes.

I think the registrations have been in Raleigh's 
name, have they not?—-Yes, for some 
years„

Prior to the formation of these companies, did the
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doctors in partnership meet together on 
a matter of dissolution of partnership?
-—Yes, on 20th August, 1956 there was 
a meeting and it was agreed that the 
partnership would be dissolved on 31st 
August.

Was there any further tneeting?---There was
another meeting on 31st August or 1st
September concerning that resolution. 10

On 31st August?——Yes, 31st August.

On the next day, 1st September, I think yoti
entered into an agreement with Raleigh 
to sell to Raleigh the goodwill you had 
in your own hands as a medical practit 
ioner in Cessnock?——That is correct.

You put a value of £7500 on that goodwill?——I 
did.

And that value was accepted by Raleigh?——Yes.

How did you arrive at the figure of £7500?——It 20 
was arrived at taking into consideration 
my previous three years income, which 
was approximately £70OO - £6600 to £?OOO
- but as I was staying on and I felt 
there would not be any loss of income, 
I thought a reasonable figure was £7500.

That figure became a debt to you, did it not, in 
the books of ¥. Raleigh?——Yes,

And from time to time has been reduced, has it not?
-—That is so. 30

Vestbank established a superannuation fund, did it 
not, and appointed trustees?——Yes.

From time to time ¥. Raleigh has paid amounts into 
this superannuation fund?——Yes.

Have the amounts been substantial over the last
two or three years or not so substantial?
-—Prior to December I960 we had raised
objection to the commissioner's attitude -
the sums were substantial but since then
they have not been so substantial. ko

HIS HONOUR: What you mean is you made payments, 
that those payments were disallowed by 
the commissioner?——Yes.

What payments did you make during the years before
they were disallowed, in round figures?—— 
£^00 each year for three years.

Who were those payments made in respect of?—— 
Myself and my wife.
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Equally?——Equally.

Then after I960 you say that they have been very
much smaller?—-¥ell, yes. ¥e have kept 
the insurance policies going but we have 
not made any substantial payments,

MR. JENKINS: I was corning to the matter of the
staff, you, being chairman of directors.
Since I960, so far as the ordinary staff
are concerned, not doctors, have payments 10
been made?——No.

Not since I960. How are they covered, are they 
covered in any way since I960?——Yes., 
again by insurance policies that have 
been taken out on them and we are keep 
ing these going.

In 195^/1956 when you were in partnership with
other doctors there was clerical staff
serving the partnership, was there not?
——Yes. 20

You were in court and you heard the accountant 
give certain figutes representing the 
percentage which .the commissioner claims 
should be added to the salary froa the 
income of ¥estbank - 15/° and 1^ point 
something per cent, that type of thing. 
Can you explain those figures, how those 
percentages are arrived at?'——(No reply).

HIS HONOR: Take the first one, lk%? Have you
any idea whether it was l4fo - - - 30

MR. JENKINS: Your Honour, I said - - - 

HIS HONOUR: You asked him the whole lot.

MR. JENKINS: I asked him 15% and l4 point some 
thing.

HIS HONOUR: Suppose you start with the- l4$?

THE WITNESS: I think that is the percentage of 
service fees that has been paid to W. 
Raleigh.

HIS HONOUR: That year?——That year.

MR. JENKINS: So far as the following years are 40 
concerned, is there anything that you 
know of in the structure of the company 
or anything that has happened which would 
allow you to explain the percentages over 
14$?——No.

HIS HONOUR: Has your service fee increased above 
the l.k-%1——Not during those three years.

91. D.L.Peate x 5/9/62



D.L.Peate x

During the years 1958> 1959 and I960 your service 
fee was fixed at l4$ during the whole of 
that time?——Yes, that is correct; 1st 
July 1961 was the change.

MR. JENKINS: The service fee of others varied, 
did it not?—-Yes.

So far as the staff is concerned, has T<7estbank a 
nurse on the staff?—-Yes.

So far as anaesthetists are concerned, does the 10 
company engage such?—-Yes, on occasions 
we have to engage outside practitioners 
for anaesthetics.

Take the position of a patient going into hospital, 
who arranges the admission of the pat 
ients to hospital?——The patient is given 
a note requesting admission which they 
take to the hospital. With it goes the 
history sheet and at the hospital they 
are means tested and placed in a bed 20 
according to their means test.

HIS HONOUR: Who gives the note?——The patient. 

Who gives the note to the patient?——The doctor.

MR. JENKINS: Does the Westbank staff, such as
Miss 0 ! Connor or the nurse, ring up and 
engsge beds?-—Where a patient requests 
an intermediate bed my staff do ring and 
reserve a bed.

(Sitting suspended from 12.56 p.m. to 
2.30 p.m.) 30

Doctor, so far as weekends and holidays are con 
cerned are all the doctors on duty or 
some only?——Only some.

Do locums and doctors in receipt of a salary
purely and simply serve at weekends?—- 
Yes.

Do you find that so far as patients are concerned 
that there is a personal preference by 
the patients for a particular doctor or 
doctors?——Patients do ring fairly often 40 
for a particular doctor, but if he is not 
available I have never had anyone object 
to one of the other doctors or myself 
going.

And also so far as the loctuns are concerned and the 
salaried doctors?——Yes.

Do they go in answer to a call?---Yes.

92. D.L.Peate x 5/9/62



D.L.Peate xx 

CROSS EXAMINED BY MR. BYISRS:

MR. BYEES: From November 1954 the partnership of 
which youvwere a HI ember carried on the 
practice of medicine at Cessnock?——Yes.

Vhereabouts in Cessnock was that done? How many 
surgeries and what surgeries?——Three 
in the city of Cessnock and two outlying 
ones.

They are the same surgeries to which patients come 10 
now?——Yes.

From 1956 onwards when the patient conies for treat 
ment to the surgery he is put into the 
waiting room and sent to the various 
doctors?-—Yes.

And in so far as he makes a choice between one
doctor and another, his choice is given
effect to?——Yes.

I suppose you will agree that the relationship
between a doctor and patient is a par- 20 
ticularly close one?——Yes.

And you will find patients coming to doctors in 
whom they have confidence over a large 
period of years?——Yes.

1 suppose the patients that now come to those 
surgeries comprise very many of the 
patients who came there to the surgeries 
prior to 1957?—-No, I cannot agree with 
that. There are a considerable number. 
But we have a filing cabinet which con- 30 
tains many hundreds of family history 
files which are no longer coming to the 
surgery.

But there are very very many patients who come now 
who went before 195&?——Yes.

I suppose it is your experience as a general prac 
titioner that once a patient comes to a 
particular doctor he tends to return for 
very substantial periods of time?—-Yes.

I suppose it would be fair to say that you are the kO 
senior of these doctors in practice at
Cessnock?——Yes.

You are the chairman of the directors of the com 
pany and you were the senior partner at 
any rate in August 1956?——Mo, Dr. Viles.

You are a government medical officer?———Yes„ 
Commonwealth medical officer,,

The patients that coine to those surgeries come in

93. D.L.Peate xx 5/9/62



B.L.Peate xx

large proportion, for example, to see you 
and the other doctors?-—Yes.

And you have, if I may use this expression, your 
own following amongst the patients?—-I 
think all .medical practitioners have a 
certain amount of following.

You do remember that on 20th August the partners
met together and decided to dissolve the
partnership?---Yes. 10

That was the only decision they came to at that
stage in relation to the partnership?—— 
Yes.

You had been aware well before that of the proposal 
to incorporate Vestbank and to incorporate 
one company per doctor?-—Yes. Westbank 
had already been incorporated, 29th June.

It is true to say that each doctor who was a partner 
up till 31st August 1956 had a company 
formed in relation to himself?-—That is 20 
correct.

I think you as chairman of directors of Westbank 
did see each of the agreements between 
Westbank, the doctor's company and the 
doctor, on the one side, and between the 
doctor's company and the doctor on the 
other?——I think so.

All those agreements were in exactly the same form 
as the agreement between yourself and 
Raleigh aaad between yourself, Raleigh and 30
Westbank?——Yes.

Also it is true to say that those doctors who had 
children, from what you observed, had 
settlements made upon their children?--- 
That is quite correct.

And that applied to a large number of doctors?—•- 
Those that had children.

It is also true to say that each of the doctors
became a governing director of his com 
pany?——Yes. kO

And no doubt his wife became a co-director of his
company?——Yes.

HIS HONOUR: I suppose that was so eventually. In 
your own case, for instance, I think the 
two Messrs, Phillips were the original 
directors?——Yes.

And it was at a later stage you arid your wife took 
their place?---Yes.
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Two or three days later?—-3rd September.

Yas that practice followed with regard to the other 
doctors, do you know?-—I think so.

MR. BYERS: So far as the trustees of the
children's trusts for the other doctors 
were concerned, the trustee was in all 
cases Mr. Phillips?-—I don't know that.

But would it be true to say, again so far as you
know, Messrs. Phillips were the two 10 
signatory sllareholders in all the compan 
ies, that is Westbank and each of the 
others? If you don't know, tell ine?--- 
I don't know. I think there were some 
variations.

On the 20th August 195^ you remember you told his 
Honour that there was the meeting- of the 
partners?——Yes.

And of course you will agree, will you not, on the
same date the doctors who were then still 20 
partners, on two days prior to that, on
the 18th August the doctors who were then 
partners all became directors of ¥estbank?
——Yes.

And on the 20th August Messrs. ¥. Berge Phillips
and S. Berge Phillips resigned as direct 
ors of Westbank? Do you remember that?
—~~¥eli I know they did, I presume it 
was that day.

You were of course present at the me-eting, were 30 
you riot, of ¥estbank held on the 20th 
August 1956?——Yes.

Together with all the other partner doctors?——
Yes, they were all there.

¥here did that take place?---There were many meet 
ings at that particular tiaie. I think 
it was at nay home.

I think the minutes as to that show Main Street, 
Cessnock?——At ray home.

Did the meeting of the partner doctors in relation 40 
to the dissolution of the partnership 
precede or did it follow this directors' 
meeting?——I cannot remember.

They both occurred on the same day?——Yes.

I suppose when you got there, xylien this meeting was 
held, minutes had already been typed out?
———I could not remember.

95. D. L. Peate xx. 5/9/62



D.L.Pea.te xx

May I ask you this, doctor, when this meeting was
held on the 20th you had decided, all the 
doctors, what would happen at that meet 
ing?——Yes.

YOLI had been told, had you not, what would happen? 
-—¥e had been given legal advice.

You had been told what should happen?——Yes,

And you had a typescript setting out the various
resolutions?-—I cannot remember whether 10 
I did.

You do remember, don't you, that your name was
written or printed into the resolution 
relating to the public officer?——Yes.

That motion I take it that at that stage there had
been no decision in relation to who should 
be the public officer?——No.

But before the meeting began there had been
decisions as to who should be the chair 
man of directors?- — Yes. 20

And who should be the secretary of the company?-—
Ye s.

Then what you did was to pass each resolution in 
accordance with what you had been told 
you should do?—-That is right.

And would it be true to say again, having thought 
about that, that you had typed out in. 
front of you the various resolutions that 
were to be passed?——They could have been; 
I cannot recollect. 30

You do remember, doctor, that you had decided on
the 20th August to dissolve the partner 
ship as and from the 31st August?——Yes, 
that is correct.

And of course on the 31st August there was also a 
meeting of the directors of ¥estbank?—- 
Yes.

And you remember that at that meeting Mr. E. Berge 
Phillips transferred his ordinary share 
to Raleigh, and Mr. Davies transferred a kO 
share to ¥. Blackstone?——Yes.

May I take you to what happened on the next day,' 1st 
September. Prior to the 1st September 
you had had some discussions with Mr. 
Ernest Berge Phillips, had you not?—- 
Yes.

I don't want to ask you anything about the minute,
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but it is true that prior to the meeting 
of directors at 10.40 on the 1st Septem 
ber you had spoken to Mr. Phillips in 
relation to the sale of what you considered 
to be your goodwill in the partnership?--- 
Yes.

And that part of the plant and assets which belonged 
to you?——That is correct.

And you had decided at that stage to sell it to 10 
Raleigh?——Yes.

And you had decided on a price?——Yes,

And you decided 011 that well before the 1st Sep 
tember?——All these discussions had taken 
place over a period of three months.

Would you agree with rae, so far as your memory
goes, you decided on what you would sell
to Raleigh and the price at which you
would sell it before the 1st September
1956?——On or about that time. 20

Were you in Sydney, so far as you can recollect, on
1st September 1956?——No.

Did you receive a phone call from Mr. William Berge 
Phillips on that day between 10.40 and 
10.50?——No.

It would be prior to 1st September that you had
already signed the agreement between your 
self and Raleigh? You had signed it? 
-—I do not know.

Can you remember or not?---No» 30

HIS HONOUR: ¥ill you just look at those two
minutes?——I think I only have ¥estbank.

No, you had the others earlier. Have you got the 
minutes of the meeting of Raleigh?—-1st 
September?

Yes, at 10.40 a.m. Have you got that?——Yes.

You will notice there was a meeting of directors, 
reference was made to negotiations with 
you and it %-?as resolved to purchase your 
practice and Mr. Phillips was authorised 40 
to verbally confirm acceptance on behalf 
of the company of such offer?——Yes. I 
had discussions then with the accountant, 
Mr. Geoff Davies, and had arrived at a 
figure with him and I told him to inform

If you turn over the page you see there was another
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meeting of directors of Raleigh ten 
minutes later and Mr. Phillips reported 
in accordance with instructions of the 
Board he confirmed on behalf of the com 
pany acceptance of the verbal offer made 
by Dr. Peate for the purchase of the 
company's assets?——Yes.

So you had previously authorised the accountant to
sell for this price?——Yes. 1O

Before the 1st September.

MR. BYERS: And of course you had - if you would 
look to the next resolution so far as it 
may assist you memory - at that time 
agreed to a form of service agreement 
between yourself and Raleigh?-—Yes.

Do you remember whether you had signed it or not?
——No, I cannot remember.

You had also agreed to a form of agreement between
¥estbank, Raleigh and yourself? See the 20 
next resolution, the operating agreement?
——This is the meeting on the ?

1st September at 10.50 a.m. of Raleigh? You can 
see "operating agreement" in the margin?
——Yes. That operating agreement, I 
think, is the one - - -

The one that bears date 1st September between
Raleigh, Westbank and yourself?-—Yes.

HIS HONOUR: What is being put to you seems
fairly clear; these agreements had all 30 
been drawn up,

MR. BYERS: Yes, beforehand?——Yes.

Would you be kind enough to turn now to the
minutes of the meeting of directors of 
Westbank held at Main Street, Cessnock, 
on 1st September at 8.30 p.m.?-—Yes.

You and all the other doctors were present?——Yes.

That was held in your home?-—That is correct.

Both Messrs. Phillips were present?——Yes.

And Mr. Rollason?——Yes* ^0

He is the accountant?——Yes.

Who also advised you in relation to the formation 
of the companies in the service group?—— 
Yes, this was a Saturday evening.

On that occasion you had produced all the agreements
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between all the doctors' companies, the 
doctors and ¥estbank?——Yes, that is 
correct.

The common seal of Westbank was then affixed to 
those?——Yes.

And each of those agreements was in the same form 
as your agreeraent with Raleigh?——Yes.

HIS HONOUR: The doctor did say there were differ 
ences, for instance, the amount of the 10 
service fee.

MR. BYERS: I am sorry, doctor, the only differ 
ence between the agreement was the 
amount, or proportion of the service fee, 
to which the doctors' companies would 
becorae entitled? — -That would be correct.

T take it you had seen all these agreements well 
before the 1st September, would that be 
correct?——No, X think we saw them - \ve 
could have seen them before, I am not 20 
absolutely certain.

¥ould you look, at the next minute, you see the next 
resolution - - -

HIS HONOUR: I suppose it had been arranged
earlier what the service fee would be in 
relation to each of the doctors' compan 
ies?— -Oh 3"es,

MR. BYERS: And the proportions selected were the 
proportions appearing in the partnership
agreement?—-Yes. 30

Look to the next resolution, joint companies'
agreement?—-Yes.

"The Chairman produced to the meeting a draft
agreement between the company and its
associated companies. It was resolved
the company enter into the agreement and
that the common seal be affixed thereto
by Dr. Peate as a director in accordance
with the provisions of the articles." Do
3rou remember what that agreement is?---I 40
think that is the agreement which some of
the doctors refused to agree to.

On that day also at 8.30 in the evening the company
resolved to register the various names as 
set out in the resolution, the business
names?——Yes. .

The names to be found in the business names exhaust
the doctors who were members of the partner 
ship?—-J agree.
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And of course, the first business name was selected 
because you, Dr. Atkinson and Dr. Spence 
had the one surgery in Main Street?——¥e 
carried out the majority of our work in 
that surgery.

And you had done so while the partnership sub 
sisted?—-Yes, we also worked in other 
surgeries.

But you had done the main amount of your work in 10 
the Main Street surgery?—'-Yes.

The second business name, Wiles, Short and Alien 
was because those three doctors in the 
main practised from another surgery, I 
think also in Main Street?--~No, that was 
in Cumberland Street.

The third, that is Bertinshaw and D. ¥. Lawson was 
selected because that was the third sur 
gery partnership and those were the two 
doctors in the main carrying on their 20 
practices there?——Yes.

Will you turn again to the minutes of Raleigh of 
1st September 1956 at 10.50?——Yes.

Will you look to the last resolution relating to 
the appointment of yourself and wife. 
You had, of course, prior to 1st Sep 
tember 1956 decided that as part of this 
arrangement you and your wife would be 
directors of Raleigh, had you not?——Yes.

May I take you to the next minute of Raleigh on 3O 
3rd September 1956, do you remember that? 
——Yes.

You do remember, do you not, that prior to 1st
September you had had pointed out to you 
that a provision in relation to the situ 
ation and powers of the governing director 
appeared in that memorandum of Raleigh, do 
you remember having that pointed out to 
you?-—I presume I did.

You were told, were you not, that that was so, 40 
that it could not be altered except by 
the shareholders in gene ral meeting, by 
75^ °f *ne shareholders in general meet 
ing; you were toM that?——Yes.

Do you remember on the occasion of this meeting - 
I suppose again at your home - you had 
before you, did you not, typed out the 
resolutions which you were to pass?—— 
Yes, on the advice we had been given.

Of course - because at this meeting there were 50
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present only yourself and your wife and
you had to have some guide as to what you 
should do to achieve the intended result, 
had you not?-—Yes.

You had received a notice of resignation frosi Mr.
¥. B. Phillips?——Yes.

And the resolutions that were typed out, you and 
your wife went through them one by one 
at 3^our home and carried them, did you . 10 
not?——Yes.

You see the last resolution - occupancy of surgery - 
that had been discussed, I suppose, 
between yourself, your fellow doctors 
and no doubt your advisers - that is, 
your solicitor and your accountant - 
before 1st September, had it not?—-Oh 
yes.

This again you had been advised wa.s a. way to render
effective the arrangements you had already 20 
come to before 1st September?-'—Yes.

You then, of course, having those in front of you, 
you and your wife carried the resolut 
ions?——Yes.

At that stage it would be true to say, would it
not, that you had executed the a.greeiaent 
between yourself and Raleigh?——Yes.

It was dated 1st September?-—Yes.

May I for the moment leave Raleigh and take you
back to the minutes of Westbank of 13th 30 
August 1956.

It is four froia the back, doctor?——That is the 
one at 3 p.is. ?

That is right. Rea.d it, first of all. ¥ould 
you agree that prior to 13th August it 
had been decided between yourself and 
the other directors, on the advice of 
your solicitor and accountant, that each 
one of the then partners should become a 
director of Vestbank?——That is those who 40 
were going to come in, yes. Some of them 
at that stage were still undecided.

HIS HONOUR: So that you will understand what this 
refers to, doctor: article 76" deals with 
a number of directors and as it stood, the 
maximum number of directors was seven and 
this was to lift the maxiiaum from 7 to 
12?——Yes.

MR. BYERS: At any rate, the matters that had been
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discussed between you, your partners and 
advisers envisaged that each of the 
doctors should become a director of West- 
bank as well as the governing director in 
his own company?---Yes.

You would agree, would you not, that that ha.d been 
decided before 13th August 1956?——Yes.

Were you told the rea.son why the partnership should
be dissolved as from 31st August?——The 10 
partnership was to be dissolved so that 
each individual doctor would actually have 
possession of his own goodwill.

You were no doubt told the date on which you should 
dissolve the partnership?——Yes.

And that date had been decided, as I understand you, 
by 20th August?——Yes.

That would come frora what either Mr. Phillips, Mr, 
Rollison or Mr. Davies told you?—--Yes.

They had told you, had they not, that the doctors' 20 
companies had riot been incorporated by 
20th August 1956?——Yes.

But that they anticipated that they would be incor 
porated on 31st August?——On 31st August.

And of course, Raleigh was incorporated on that 
day, was it not?-—Yes.

I want to ask you some questions about the settle 
ment. ¥hen you discussed the settlement 
with your advisers were y©u told, for 
example, that if the company declared 30 
dividends on shares, the shares could be 
held by a trustee for the children?-~-Yes.

And that if you did that, that would mean a saving 
in tax to you?-—That is correct.

You were told also, of course, that you would have 
to get someone other than yourself to 
settle some money on your children?---
That is right.

And you were told £1 would be enough?——Yes.

You asked your brother to do that?——Yes. 40

In each case, Caroline and John?-—Yes, I think so.

You were also told, were you not, that if the 
settlement was drawn up and if the 
trustee could invest in the shares in 
what I will call yoior company - - -
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MR. JENKINS: It is not his company.

MR. BYSRS: In Raleigh, that would mean the money 
could remain in Raleigh?——Yes.

When you came to declare dividends in Raleigh, you 
did that no doubt pursuant to what I will 
call, if I raay, the plan of campaign that 
was drawn up by your advisers?——That is 
correct.

Might I take you to the meeting of directors of 10 
Raleigh of 24th April 1958 (Exhibit B) . 
That was a meeting at which you and your 
wife alone were present?——Yes.

And this, of course, was held at your home as well, 
was it not?-—That is correct.

You had present before you typescript on this 
occasion, did you not?—-Yes.

And you and your wife then passed the resolution
determining a dividend in relation to the
C class shctres?---That is correct. 20

At any rate, you passed all the resolutions there, 
did you not?

HIS HONOUR: On whose behalf are the C class shares 
held?

MR. BYERS: They are held by William Berge Phillips 
as trustee for - I think it is John.

HIS HONOUR: At any rate, one was John and Caroline 
was the other, C and D.

MR. BYERS: Do you remember doing that?—-Yes.

First of all, you determined the dividend in relation 30 
to the C class shares?—-Yes,

Then you resolved that you would declare interim
dividends of £385 to be set aside by the 
issue of 335 0 class shares of £1 each in 
the company?—-That is correct.

And the balance of £50 was to be credited to the
shareholders account, that is Mr. Phillips 
account?——Yes.

You then declared a dividend or determined a divi 
dend in relation to the D class shares, 40 
that is the other child's shares?——Yes.

And the same procedure was gone through?——Yes. 

Might I just take you back to the meeting of
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directors of the sane company on 28th 
February 1958 at 7 p.m. That aga.in was 
held in your home and only yourself and 
your wife were present?—-Yes.

And again you worked according to the programme 
with which you were supplied?——Yes.

On that occasion did you receive any money? Did 
you receive £30? Can you remember 
that?——No. I do not remember receiv- 10 
ing £30.

Of course you did have with you a.t this meeting
of 28th February, again already drawn up 
for you, the document which is next to, 
immediately behind, that directors meet 
ing headed "Consent". It is not there; 
I am sorry. Would your Honour allow 
the witness to see a photostat copy?

HIS HONOUR: Yes.

MR. BYERG: ¥ould you look to the photostat docu- 20 
ment I am showing you? You see it is 
headed "Consent"?——Yes.

Does it bear photostat of your signa.ture and your 
wife's signature?-—Yes.

Yas that present when you met in your home on
28th February at 7 o'clock, yourself and 
your wife?——I think so.

HIS HONOUR: ¥hat does it consent to?

MR. BYERS: It is a consent to the issue of
shares in the capital of the company as 30 
follows: to Mr. William Serge Phillips 
15 D - and 15 C - class shares upon the 
following conditions, no right to vote 
at all, on winding up receive such divi 
dends as the directors shall at that 
tiiae or from time to time determine, and 
the shares are to rank equally with the 
ordinary shares, as to return on capital 
on winding up shall not confer a right to 
participate in any surplus assets on the 40 
w ind ing up.

I think you have told his Honour that you had that, 
so far as your memory goes?———So far as 
my memory goes.

Also, of course, as you have told his Honour,
previous to the incorporation of these 
companies, the signing of the a.greenient, 
your advisers had discussed with you a 
superannuation scheme?——Yes.
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And they told you that from the money cotaing due 
to Raleigh you could make contributions 
in favour of yourself and your wife 
towards a superannuation scheme pursuant 
to the deed?-~-Yes.

That money would be a tax deduction?——That is 
correct.

And of course, that was an obvious attraction?—-
My word. 10

It would be true that every minute in ¥estbank,
both Eieetings of directors and meetings 
of shareholders, were drawn up prior to 
the meeting by your advisers?——I do not 
know. Yes, the whole thing was sort 
of ironed out over this period of three 
months.

Your advisers, that is Mr. Phillips and Mr. Rollason, 
told you that they had worked out this 
programme and that all you had to do was 20 
abide by what you had to do?——Yes, ¥e 
did not know anything about company law.

And that is of course what you did?—"-That is 
correct.

They told you that in this way or by adopting this 
procedure, that is the incorporation of
the companies, the service agreements,
trusts, superannuation, you would very
substantially reduce your income tax?-—
Ye would certainly have to pay less tax. 30

And very much less, you were told, weren't you?—- 
I do not know that any amount was 
actually mentioned.

You were told that you would reduce your income tax 
by following this programme?——By follow 
ing this programme, and we were also told 
that we would also establish these other 
things, like superannuation funds.

It would be true to say that one of the reasons why,
and an important reason why, you followed 40 
this procedure was to get an income tax 
advantage?-——It is one of the reasons, yes.

And an important one?—-I could not say it was not 
important.

Were you told prior to signing the agreements of
1st September 195^ what you had to do in 
relation to your patients?——Prior to 1st 
Sept ember ?

Yes?—-No, I think it was after 1st September, that
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we were a.dvised to advise our pa.tients 
that we had formed ourselves into a com 
pany providing medical services.

You were told that by your advisers, by either Mr. 
Phillips or Mr. .Rollason or Mr. Davies?
---Yes, I think they were the ones.

And you were told that you had to do tha.t in order 
to make the programme work? —— I do not 
think they said it like that at all. I 10 
think they advised us to let the patients 
know.

They told you that was one of the things you had to 
do?——Yes,

To make it work?——Yes.

Did you read the agreement of 1st September 1956 
between yourself and Raleigh before you 
signed it?-—My word I did.

Carefully?——Yes.

And understood what you were signing?——¥ell, I had 20 
a reasonable understanding,

You did appreciate when you signed that agreement 
that you would within a matter of days 
become the governing director of Raleigh 
and your wife would in a matter of days 
become a director of Raleigh?——I did.

May I take you to clause 3. You appreciated, I
suppose, that what you were obliged to do 
under the agreement was to observe and 
conform with the laws and customs of the 30 
medical profession?—-Yes,

There was no difficulty so far as you were con 
cerned in that? — -No.

You were to fulfil and obey all the lawful direct 
ions and orders of the directors of the 
company from time to time?-'—Yes.

You appreciated that that would be your own direct 
ions?——Yes.

But really your own directions?———Yes,

Because of your greater power as governing director? 4o
——That is correct.

And that is what you were told, before this agree 
ment was signed by 3rou, that performance 
by you of clause 3 would involve?——As I 
was the life governing director.
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And that all you had
 to do as a party to this 

agreement, in what I might call
 your 

professional capacit
y, was to do what 

you told yourself to
 do?-—Yes.

Did you regard that 
as a serious obligation

? Did 

you think that serio
usly meant anything 

to you?--—-¥ellj I knew, I mean, I would 

have to have - if I 
wanted to do anythin

g 

within the structure
 of the company I 

10 

would have to get le
gal advice,

I am not putting qui
te that. When, under clause 

3 (d) you as a professional man w
ere to 

obey the lawful dire
ctions of the direct

 

ors of the company, 
you understood that 

to mean that you wer
e to obey your dir 

ections as governing
 director of Raleigh

?

-—That is right.

And when you read th
e other part of clau

se 3 (b),

about not absenting 
yourself except in 

20

the case of illness 
or unavoidable cause

from the service of 
the company without

the previous consent
 of the directors,

you appreciated that
 that meant you coul

d

give yourself such l
eave when you wished

?

-—That is right.

And then, you understood 
that is what it woul

d 

involve? before you s
igned it?——Yes.

When you go to claus
e 3 that you would not

 dis 

close except to the 
directors of the com

- 30 

pany - that raeant to
 yourself and your 

wife?——Yes .

Professional secrets
, that is your secrets

 as a

legal medical practi
tioner, that is what 

caiv.s to you frora you
r patients - is that 

wha.t you accepted it
 to meari?~~~Yes.

Of course you would 
not in any event I t

ake it dis 

close to your wife w
hat came to you by 

reason of your being
 a doctor of any par

 

ticular patient?---N
o. 

ko

And that yoxi would n
ot disclose any info

rmation with 

respect to the direc
tors of the corapany?

-No.

Did you understand w
hat that involved yo

u in, 

doctor?

1TIS HONOUR: Don't hesitate to sa
y if you do not 

understand.

THE WITNESS: I do not.

MR. BYERS: Of any information 
with respect to
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your family, your patients or practice - 
that I take it you meant to mean your 
practice as a legal medical practitioner?

I will not ask you about the remainder because I 
profess I do not understand. You tell 
me if you did not understand? Dj.d yoxi 
understand what the rest of 3 (c) meant?
- — I understood it as more or less as a 10 
clause I would not disclose any profes 
sional secrets to anyone.

¥ell, you would not ha.ve done that in any case? — -
No .

May I just take you to what happened on the 1st 
September. On the 3lst August 195°" 
there had been a partnership in existence?
———Yes

And on the 1st September you had signed these agree
ments? —— Yes. 20

And Westbank was incorporated?---Yes .

And all the other companies incorporated as well?- — 
Yes.

Westbank had been incorporated and by the 1st Sep 
tember the remaining companies were just 
incorporated, the previous day?- — Yes.

When you went to your surgery on the 1st September 
I suppose your patients were waiting for 
you as usual? —— Yes.

In the sartie number? —— As usual. 30

Of course it would be correct to say that Raleigh
never at any stage through you, or anyone 
else, carried on a medical practice?--- 
Never ,

And it is quite accurate to say, is it not, it was 
never intended it should? —— No.

It was intended tha.t Westbank should do it? — -Yes.

Were you told why you should sell your goodwill to
Raleigh? —— I wa.s, but - - -.

Can you remember, doctor?— — There were reasons for 40 
it.

But you cannot remember?- — No.

Was the reason that you were told was that Ra.leigh 
should owe you a large sum of money? — -1" 
cannot remember.
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On the 1st September all the three doctors came into 
the Main Street surgery at their custom 
ary surgery hours?—-Yes.

And the same applied in relation to the other two 
surgeries?——Yes.

When was it precisely, if you can. say, that you
first mentioned this to any patient, by 
this I mean the fact of Westbank being 
incorporated?-—I cannot give you the 10 
exa.ct date as to when I first told 
patients but, well 1 actually told people 
who were patients of mine prior to the 
company being formed that we were con 
sidering it.

What about patients coming into the surgery, you
had not told them I take it prior to the 
31st August?—-No.

Did you tell them on the 1st September?——1st Sep 
tember was a Saturday. 20

Did you have surgery hours on the Saturday?——Yes. 
I did not do surgery that Saturday.

Would 3'ou have done surgery on the succeeding 
Monday?——Yes, on the 3rd.

Did you tell anyone on the 3rd?---Not that I can 
recollect.

You have told his Honour that in so far as the
exigencies of the practice permitted you
told patients from time to time that
Westbank was incorporated?——Quite true. 30

Can you remember the precise words you used?-—I 
think words to the effect that we had 
formed this company which was supplying 
medical services. Naturally if they 
continued to come to the surgery we wished 
them to understand they were contracting 
with the company.

Had you been told what to say?---¥ell, they expressed 
the legal opinion to us that that is what 
should be told the patients. 40

Was it written down for yoal——No.

No?——No.

Well, who told you what to say?-—I think it was Mr. 
Phillips or Mr. Rollason.

When did they tell you what to say?——I think it
was some time after the 1st September. I 
don't know when.
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When, after the 1st of September, have you any
idea? Tell iacs if you don't know? —— I 
don't know.

The 1st September is now some five years a.go?-~- 
Yes,

I suppose you find it rather difficult to remember 
exactly the words you used?——Oh yes*

And I suppose you would not care to 333'" tha.t on
each occasion you mentioned it to a 10 
patient you used the same formula?-—Oh 
no«

When yo\i are sitting in your surgery I take it the 
patient comes in and tells you his com- 
plaints?---That is correct.

And you make a note of thein?---Yes *

And then you tell him what he is to do ~ is that 
right?——Yes .

To look after himself, and you write out prescrip 
tions?——Yes. 20

Yoxi have always written out prescriptions yourself, 
have you not?---Yes.

And you have throughout written the prescriptions 
in a form which contains no reference to 
¥estbank?-—That is correct.

That has gone on throughout the period from its 
incorporation?---Right throughout,

The form you did use for prescriptions would con 
tain, your name, Dr. Atkins012's name and 
Dr. Spence's name?——Yes, some of them. 30 
They are not all identical. The; ones 
reQUired by the Government under the 
National Health Scheme, the duplicate 
ones, are identical.

May I just by way of illustration show you this
one (document shown to witness). That 
.would be a fair representative of the 
typescript on the top?——Yes.

And that of course bears your handwriting, does it
not?——Yes. ' 40

That is headed "N.H.S." which I think is National
Health Scheme, Pensioners Benefit?-~~P.B.

¥ill you take this in your hand, and with his
Honour's permission to save tendering the
document - National Health Scheme,
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Pensioners Benefit. Then it ha.s on the 
lefthand side, reading across, "D. L. 
Pea.te, Main Street, Cessnock, telephone 
877"? —— 377.

"K. J. Atkinson, 186 ¥ollambi Street, Cessnock, 
telephone 870"?——570.

HIS HONOUR: It might be better to put the docu 
ment in, Mr. Byers.

EXHIBIT EXHIBIT 2 ..i Sample of pre- 10
scription form

MR. BYSRS: Do I understand you right to say that 
some time after the 1st September 1957 
you mentioned to yoiir patients, or to a 
number of your patients ixi the surgery 
when you had time the fact tlia.t Westbank 
was incorporated and the fact that you 
were an employee of ¥estba.nk?——Yes.

And you have told his Honour you cannot remember
the formula, you used, and that it varied 20 
from time to time?—-Oh yes.

Did that cease in April 1953, your habit of telling 
your patients?—-April 1958? yes. It was 
pretty well known around the town a.s fax 
as I was concerned at that sta.ge.

May I ask you trie fact, did your pra.ctice or habit 
of informing your patients of those facts 
cease early in 1958?——Not entirely. If 
a new patient came along I always informed 
them, and I had instructed Miss 0'Connor 30 
to inform them.

Do you remember what you told them on every occas 
ion?——Mo, I would not say I told them 
on every occasion.

In your wad ting rooia it is right to say you have a 
number of notices on thewall, is it not?
___'¥>*=!** -i. v> o *

It is a normal doctor's waiting room?-—Yes.

And it is also right to say you have reading- 
material scattered around?——Yes. The 40 
reading material does not last long. It 
seems to go home.

At any rate you do have reading material. Then you 
have your plates on the front and then 
¥estbank sign on plastic?——'White plastic 
with black lettering.

doctors' plates are your name,
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Dr. Atkinson's name and Dr. Spence's
narcio?——Yes.

And at the other surgeries there are on the brass 
plates the names of the doctors?-—Yes, 
other doctors.

And they are Dr. Pea.te, Dr. Sperice and Dr. Atkins on
- all doctors, though?---Yes,

"D" with s small "r"?——I don't think it has got
Doctor on it, I think they are just 10 
"D. L. Peate, M.E. B.S."

You think again?™—It could be doctor.

¥ould you not agree on your brass plate on your 
surgery in Main Street there is Dr. D. 
L. Peate, Dr. K. J. Atkinson and Dr. ¥. 
J. Spence?~--Yes, that is probably right.

When you were told by your advisers of" this pro 
gramme, or proposal, were you also told 
that your wives could become secretaries 
of your respective companies such as 20 
Raleigh and so on?-—Yes.

You were told your wife would be entitled to remun 
eration from the funds of Raleigh for 
that service?---Yes.

¥ere you told what salary your wife should be given?
-—Certain salaries were recommended. I 
think originally my wife in 1957 was paid 
£20 per week which was subsequently 
increased to £25 > I fir.i not sure,

¥ere you told that you should charge a fee a.s a 30 
director in Raleigh?——I cannot remember 
that.

What does your wife do for Raleigh?——Usually what 
happens is when I have the service fee 
cheque to bank she checks it .and asks 
Miss 0'Connor to bank it.

That is about all?——She also has the telephone
duties at the house on the 'weekends I am 
working and at night.

Are you working for Raleigh?—-Yes, I am employed 40 
by Raleigh.

That is your view of what you are doing, is it, 
you are employed by Raleigh to work 
where?-—The idea is that I make HT^ 
services available to ¥estbank.

Is it correct to say that you a.re working as a
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doctor for Vestbank or Raleigh?—-«I think 

I am working for both.

All these telephone calls that you get relate to
 

patients at what I might call the three 

surgeries?---Yes.

Apart from answering those calls, as I suppose 

nearly every doctor's wife in general 
pi-actice does, does she do for Raleigh 

anything else than what you have already 10 

described?—-No.

You would agree, I suppose, a remuneration of

£500-odd would be a very generous remun 

eration for whet she does as Raleigh's 

secretary?---Yes. She spends quite a 

lot of time answering the phone.

She answers the phone for patients?——Yes, and
interviews patients who come to the house.

Apart from using your car in your pra.ctice you a
lso

use it for private purposes?—-Yes 0 20

Going driving and so on?-~-Yes.

I do not know whether you told his Honour this:

I think you are a member of the honorary 

staff of the Cessnock District Hospital?

---That is correct.

That is an annual appointment, is it?-—Every three 

years„

Periodically you apply to that institution for
renewal of your appointment as an honor 

ary?——Yes, April every three years. 30

You would apply for that on a letterhead which has 

no reference to ¥estbank?——Yes, I just 

make a formal application.

Do you reraeraberwwhat your income was in 1956?---
 

(No answer).

Vould it be true to say that there is a very sub 

stantial difference in the amount of your 

income returned for 1958 and that returned 

for 1956?——One was when I was a partner.

And one was tinder this structure?——You mean rny 
own 40 

personal income tax return?

Yes. It would be three or four times higher than

for 1958, would it not?-—Ho, about twice, 

I think.

You do get money, 1 take it, other than £1500-odd?

-—Raleigh does.
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No, you. You get paid, do you not, £1500 under 
your agreement with Raleigh?——Yes.

That is because you have struck some arrangement 
putting it up above the contract Drice? 
——Yes.

That would, of course, be very much less than you 
were getting as a partner?——Yes.

Do you still live in the same way?-—Yes.

You have told his Honour that you are clia.irman of 10 
directors of ¥estbank and that there was 
on some occasion a discussion rela.ting to 
a profit of £5000 to be made year by 
year by ¥estbank?-—Until such tirje as 
the directors thought they should vary 
it.

Your advisers, or one of them, told you that?-— 
Yes.

Which one was it, do you remember?——I do not
remember. 20

Can you remember him advancing any reason for such 
a proposal?—-No.

You did appreciate, of courses, that with, the
service agreements you could work what 
ever profits for Westbanlt you thought
fit?——Yes.

What you have done is to work out in advance that 
it should have a profit of £5000?——Yes, 
and pay tax on it. That profit could be 
varied depending on the total service 30 
fees received.

It could be £1 or £10,000?——Yes.

¥estbank, I understand, receives all the money that 
patients pay for your medical services?
___Yes

Or What you do in relation to patients and what all 
the other doctors do in relation to 
patients?—-On a similar basis, yes.

It all comes into ¥estbank?-—-Yes.

(THE WITNESS ¥ITHDREY) 4o

FREDERICK JAMES HAYES, sworn:

MR. BYERS: Your full name is Frederick James 
Haves?——Yes.

What is your occupation?---Investig-atiori officer.
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Employed by \vhom?——The Ta.xation Department.

What is your a.ddress?-~-6 Fearce Street, South 
Coogee.

Did you recently make a visit to Cessnock?---Yes.

Did you go to any bank there?-—I went to the Tour 
banks in Cessnock.

Which banks did you go to?—-The Commercial Banking 
Company of Sydney, the AWZ, the Common 
wealth Bank and the Bank, of Mew South .10 
Wales.

At the Commercial Banking Company of Sydney did you 
look at any particular things?——¥e looked 
at some of the cheques.

Before you got to the cheques did you go to any 
thing else first?——¥hen I went there I 
had details of sorae cheques which I took 
with Kie from the Department and I asked 
them to extract those cheques for me. 
That was on ray first visit to the bank. 2G

Did. you see any deposit slips? — -No, I did not see 
any deposit slips at the Commercial.

When wa.s your most recent visit?—--On Monday this 
week.

Did you go to any bank on that occasion?———Yes, I 
went to the four banks mentioned.

Did you go to the Commercial Banking Company?—- 
Yes.

First of all, did you?-~-I went to the Bank of New
South ¥ales first. 30

¥hat did you see there?—-I saw deposit slips there. 

Did you ask to be shown the deposit slips?——Yes.

¥ho did you ask?——I rang up Mr. Sweet, the manager, 
before I went to Cessnock and a.sked him if 
he would have certain deposit slips avail 
able for inspection.

When you say certain deposit slips, wha.t did you 
ask him?——I asked him if he would get 
out deposit slips for the months of March, 
April and May 1959 and March, April and 4-0 
May I960, if I remember rightly.

Of whose account?——The account of A. ID. ¥estbank 
Pty. Ltd.

T'Jhen you got there did you look at these deposit 
slips?——Yes.
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Did you read all of them?---No, I only wanted - I 
was asked to look at a certain number 
which would give me what we estimated 
would be a reasonable number to look at.

That is a little ambiguous?-—We did not know how 
many deposit slips there would be for 
these particular months and T think they 
got out about 200 altogether for 1959 and 
200 for 1960. ¥e looked through about 10 
the first three quarters of each year.

The first three quarters?-—The first three quarters 
of those they had out for us.

Did you select them in any particular order or
not?-—No, we only looked at those with 
cheques on them.

Did you deal with them in the order they were shown 
to you?——Yes, I did.

Without any selection, apart from the selection in
relation to cheques?-—There was a certain 20 
selection. I did not worry about cheques 
paid into the company by doctors who were 
members of the company or companies tha.t 
were associated with A. 3. Vestbank.

Excluding those cheques, was there any selection of 
the rema.ining ones? —— Possibly if I saw 
a iiaiae that I had already looked at; it 
is no good having all the same names for 
purposes of this selection and so where I 
struck a name, say, on two or three 30 
occasions I did not bother to write that 
name down again. Apart from that, there 
was no other selection.

Apart from those exclusions that you have .-nentioried 
to his Honour, you took them a.s they 
appeared on the deposit slips?——Yes.

And in that order?—.-Yes.

Did you then isake a list of what you had seen?- — 
Yes.

After you had done that, did you go to the three 4o 
other banks you have mentioned?——Yes.

And you there saw some cheques, did you.?——That is 
right. I also asked the Bank of New 
South T'/ales to take out cheques in 
addition.

That is cheques that were drawn by their customers? 
---Yes, that is right.

Vhat you went to the Bank of New South Yales for
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was the deposit slips relating to the 
Westbank account?——That is true.

From those you took the material that appears on 
these three sheets - correct me if I am 
wrong - will you look at the documents 
(handed to witness)?-—Actually, these 
all refer to the 1958 year; that was a 
previous visit. 1959/1960 are the ones 
I saw on this occasion. 10

Will you look to the office memorandum behind the 
typed list on this document I am showing 
you (handed to witness)?——Yes, that is 
right.

Is that you handwriting?——Yes.

Where did you make that?-—I made this in Sydney 
on 29th August 1962.

From what?--—From details of cheques previously
obtained by the Taxation Department and
also from details I obtained from the 20
secretary of the Cessnock District
Hospital.

When you went to the Bank of New South Wales last
you have told his Honour you went through 
the deposit slips?——I am sorry, I was 
looking at the wrong page. The ones I 
got from the deposit slips are here under- 
ne ath.

That is the list you made at the bank as you went
through them, is it?-—That is true. 30

HIS HONOUR: This is the list of cheques?

MR. BYERS: This is the list of cheques you got
from the deposit slips?——That is correct,

I think that comprises two sheets, does it not 
(handed to witness)?——Yes, two sheets.

Having taken that down from the deposit slip, what 
bank did you go to next?——¥e took a 
sheet down for each particular bank con 
cerned, listing the cheques for the par 
ticular banks and these ones here con- ko 
cern the Bank of New South Wales.

When you were at the Bank of New South Wales did 
you also take a list of the cheques 
drawn on the Australian and New Zealand 
Bank?——Yes.

Is that the list of those cheques (handed to wit 
ness)?
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HIS HONOUR: ¥ha.t is the first list? That is a 
list of cheques drawn on the Bank of New 
South ¥ai es?---That is correct,

MR. BYERS: Obtained frora the deposit slips? ——
Yes, at the Bank of New South ¥ales.

The second list is the list of cheques drawn on 
the Australian arid New Zealand Bank 
obtained from the deposit slips at the 
Bank of Few South ¥ales (handed to wit- 10 
ness)?-—That is correct.

This list is a list of cheques drawn on the Com 
mercial Banking Company of Sydney obtained 
from the deposit slips of ¥estbank with 
the Bank of New South Tfales (handed to 
witness)?——That is correct.

I think the last one is a list of the cheques
drawn on the Commonwealth Trading: Bank 
obtained from the deposit slips in ¥est- 
bank's accotirit at the Bank of Hew South 20 
Ifales?——That is correct.

Having obtained tha.t list, you left it with each 
of the banks concerned, is that so?-— 
Tha.t is so.

And after that, did you do anything further?——¥e 
arranged to call back to the banks when 
they said they would have the cheques 
out. ¥e asked them to extract those 
cheques and arranged to call back.

You called back to the banks and saw thera, did you 30 
not, got the cheques?-—Yes.

AT SYDNEY ON THURSDAY, 6TH SEPTEMBER 1962. AT
10 . ^0 A. M.

(Continued from 5/9/62)

For APPEARANCES - see page 1

You did inform his Honour yesterday, I think, as 
to the months in relation to which you 
went through the deposit slips at the 
Bank of New South ¥ales relating to 
A. E. Westbank Pty. Ltd.?——That is 40 
right.

Was that correct as to the months?——No. I
stated yesterday that the months were 
March, April and May; in fact they were 
April, May and June.
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HIS HONOUR: What year?——1959 and .I960.

MR. BYERS: You have explained to his Honour the 
way in which you treated the deposit 
slips, is that so?——Yes.

You set aside associated covnpany payments and what 
else?——There were a number of cheques 
occurring of the same name, dra.wn by the 
same person. Where we struck that name 
two or three times we did not bother to 10 
write it down again.

So you made one entry, you took one example of a
person who had paid in more than once?--- 
Rouglily that was the position. Mr. Dunne 
assisted me in getting that information.

He was with you when you were present at the four 
banks?——Yes.

Then you made notes, of course, of wha.t you saw and 
these are the notes you made, are they 
not, the ones I showed you yesterday?—- 20 
Yes.

HIS HONOUR: "Which notes are these, notes of what 
he saw at which bank?

MR. BYSRS: First of all the note relate to four 
different banks?——Yes.

The Bank of New South Wales, the Australian and New 
Zealand Bank, the Commonwealth Trading 
Bank and the Commercial Banking Company 
of Sydney?——That is so.

If you look through them I think there is a note 30 
in relation to each of the banks, a. 
separate note?——Yes, a separate sheet 
for ea.ch bank.

That has been, typewritten, has it not, in the forn 
of these brief size sheets?—-That is 
right.

Transcribed from the notes you have?——A copy for 
each bank, yes.

I think you have checked the typewritten sheet
against your note, have you not?—-I have kO 
not personally myself, but the t}rpists 
who did tli3 work between them checked 
them.

HIS HONOUR: For the tiae being I will take these 
lists, but unless they are merely lists 
of the cheques that are in court I will 
reject them eventually.
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EXHIBIT EXHIBIT 3 ... List of cheques
prepared by wit 
ness Hayes

CROSS-BXAI'lINED BY MR. JENKINS:

MR. JENKINS: Mr. Hayes, you had 64 cheques sent 
down from the Bank of New South ¥ales to 
Sydney, did you not?-—I could not tell 
you the number*

You gave a list to the bank, did you aot?-—Yes. 10

And you gave a list containing- 64 cheques to the
Bank of Now South Wales?——That could be 
the number.

That you have subpoenaed alone from the head office? 
-—I do not know the numbers but that 
probably wotild be correct.

You can take it from me that if you count those up 
shown in this list it is aboiit 4-0? — - 
Yes.

¥hat about the other l4?——What other l4 do you 20 
mean?

You gave a list to the bank of 64 cheques, did you 
not?——Yes.

And the 64 came to Sydney?—-No, I do not think so.

Are you sure tha.t there are not now cheques with the 
Bank of New South ¥ales sent down froia 
Cessnoclc,, do you know that?——No, I would 
say that is not right. All the cheques 
they got out for us were sent down as fa.r 
as I know. 30

You had particulars of 64 cheques, did you not?--- 
If 64 names are on that sheet I gave to 
the bank, tha.t would be correct.

Cheques you had looked at?-—No, I did not look at 
any of those cheques covering the naraes 
on the lists. They did not get them all 
out for us, they could not locate some of 
them. I would assume tha.t the 40 they 
located were all they could locate on the 
list I gave to them. 4o

¥hat does this nota.tion mean, "1439 «•• could not
locate"?——The bank could not locate that 
cheque. That would account for the dif 
ference in the numbers the}7" could find and 
the numbers on. the list I gave them.

Did you make a note of every cheque they could not
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locate?-—I either tossed it out or made 
a note of it.

So that any cheques that could not be loca.ted are 
shown on this list as crossed out or 
noted as could not be located?——As far 
as I know, that is correct; there could 
be some not crossed out.

You may take it that counting up the ones not
crossed out and those that could not be 10
located, there is about 40 on this list? 
-—All right.

What has happened to the other l4?——I do not know 
where the cheques are; I have not seen 
any of the cheques that ha.ve been sent 
d own.

You gave a. list to the bank containing particulars 
of 64 cheques?---That is correct, that is 
the number on the list.

20

HIS HONOUR: Is the list that you produced the
list that you gave to the bank, or is it 
the list of cheques that have been pro 
duced in court?----That is a. list that I 
gave to the bank.

I do not follow this 64. I never ha.ve.

MR. JENKINC: You attended at the Bank of Mew
South 'Wales and went through the deposit
slips?—— T went through some of then.
About three quarters of them. 30

And in respect of cheques drawn by patients on the 
Bank of New South Vales you listed 64?—- 
Yes. Both myself and Mr. Dunn.

You then gave tha.t list to the bank?——Yes.

Have you got a. copy of that list? —— I have not got 
it here with me.

And this is not the copy of it, is it?-—No.
That is a copy of the original. The 
original is here somewhere in court.

I put it to you these are the cheques you selected 40 
out of that list of sixty four?——That is 
a copy of the original list.

Do you suggest that this is a copy of the list of 
64 cheques?—-Yes.

Although it has only got 4l on it?——I explained
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to the bank that I did not want all of 
those cheques, we only wanted a.bcut 15 
for the 1959 year and 15 for the I960
year.

So that originally there were 6k cheques and 3^ou 
picked, out forty one?——No,

Well, 4l only of the 64 cheques - - - there are a 
number of other cheques for the month 
somextfhere, at least l4 or 15?——The bank 10 
could not locate the balance of them.

I put it to you that the balance of them are now
in Sydney at the head office of the Bank 
of New South Wales?——No, I would say 
not.

Have you been there?-—No.

Is this the list that you left with the bank?—- 
That is.

So that the bank would have a list exactly the
same as this?——This is the list they 20 
worked from.

Did you leave one with the bank?——Yes, I left 
this with the bank.

And it is an exact copy of this?——Yes.

When was this coiiipiled?----Tfais was compiled on the 
Monday morning we went to the bank. 
We got to the bank about 10 o'clock and 
from about 10 till I suppose 11.30 we 
were compiling these lists.

Did you not hand to the bank a list containing 30 
particulars of 64 cheques?——These are 
the lists.

¥ould you answer that question?-—Yes. I air. not 
certain as to the number, but if that is 
the number on here, that is correct.

You would agree tha.t these are copies of the
deposit slips you had to look at at the 
bank?——Yes, that type of - - -

It is true tha.t in these deposit slips for April
and May there are many cheques by private 40
patients - not the second cheque by the
private patient, but many cheques for
patients whose name does not appear on
your list, which yoii did riot look at or
did not get out?——¥e were not concerned
with cheques drawn on banks outside
Cessnock,

No, this is the Bank of New South ¥a.les Cessiaock I 
am talking about, the cheques drawn on 
tlie Bank of New South Wale's Cessnock?—— 50 
Yes.
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You would agree with that?——Ve jotted down those
as we came to thera, as far as I know.

Did you not jot them down at random?—— Yes, we 
jotted them down at random.

You would agree that in these deposit slips there 
are many cheques drawn on the Bank of 
New South "Wales by private patients whose 
name does not appear on the list?——No, 
I would not say that. ¥e did not look 10 
at all those deposit slips for the months 
mentioned.

You did look at all in May?——I said that we
started at the beginning and I do not 
know tha.t they were in order. As far 
as ~L recollect we start d at the begin 
ning and worked through and when we 
reckoned we had enough we did not go any 
further.

You started in May, did you? Would you have a 20 
look a.t this list and tell me is there a 
cheque there by Mr. Oldfields?—-Yes.

You have that crossed out?---Yes.

That is one tha.t you could not locate?——No.

¥hy is it crossed out? — -"When we prepared the list 
and handed it to the bank 1 indica.ted to 
the bank that we only wanted roughly 15 
cheques for each particular year,

You could not say that Mr. Oldfield's cheque is
not payable to A. E. Westbank?——No. 30

You took 15 cheques for each year from each bank?
-—Not fifteen. Just roughly. ¥hen 
I went up there I was told - - -

Just answer the question. You took 15 cheques
from each bank for each yea.r?——Ho, tha.t 
is not right.

"What did you do?——As I was beginning to explain, 
we roughly wanted - I was a.sked to get 
about 30 cheques for the 1959 year and 
30 for the 1960 year and a.t all banks. ko

All the banks?——Yes. No particular bank.

Did you leave the choice to the) bank? —— I handed 
this list to them.

And left the choice to the bank?---No.

Did you indicate out of that list, or the list
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which you handed, what cheques you wanted?
——I said I wanted - I indicated 1 wanted
all of them as far as possible, but I did
also indica.te that this information shown
here as the drawer was not too clea.r in
lots of ca.ses, our information was jotted
down from carbon copies of deposit slips
and lots of cases we were not quite sure
if we had the correct name copied down. 10
So I handed this to the bank and they had
a quick look through and for instance they
said "No, we do not know that naiae, do
not think that is one of our custosiers",
so I crossed those names out, I said
"Don't worry about looking for those,
wasting your time over them, we will be
able to get sufficient fros the balance
of the list that I have given you".

Did you say you gave them a different list?——No. 20

Is this correct, all the cheques that are on this 
list are in Court?——All the ones where 
the payee is shown. I should imagine 
they are all here, all those cheques that 
they were able to locate on these lists. 
I understand they have been subpoenaed.

Did you pick the cheques out yourself, or did the 
bank do it?---The bank just located all 
the cheques they could, so they picked the 
cheques out, 30

In going through these deposit slips on that list, 
did you in respect of the month of May 
include every cheque by a private 
patient, not setting aside the second 
cheque?——I don't know that we looked at 
May, As a matter of fact on the first 
list they are all April. Apparently we 
reckoned we had enough just at April.

In respect of April, did you do that? Did you
take out every one?——No. Some of 4o
them we could not decipher the carbon
name on the deposit slips so we did not
waste any time over those. There is
another one I remember, the Greater
Cessnock Council, I happen to know that
tha.t Council got its own cheques ba.ck so
we did not put those names down also,
but generally speaking we put down every
name that we could decipher in the order
it came to us. There is something about 50
that 64 cheques, if I might add, which
occurs to me. ¥e have also subpoenaed
a number of cheques for the 1952 year.
They do not occur on any of these lists.
That apparently could account for the-
d i ffere nc e in numb er s.
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Could I just show you this. You went through
April 1960?- — Yes, there a.re a number of
April I960 on the list.

RE-EXAMINED BY MR. BYERS;

MR. BYERS: You were asked some questions in
rela.tion to a list which was said to have 
on it 6k cheques?-—Yes.

When you went to the banks of New South "Wales, the
Australian and New Zealand, the Commercial 10 
Banking Company of Sydney and the Common 
wealth Trading, on the occasion you made 
this check, did you leave on that occas 
ion with any copy list other than the one 
which is tendered in evidence this morn 
ing, a written out one.

There was one list I left I think with the Bank of 
Hew South ¥ales concerning cheques of the 
Cessnock District Hospital. That was 
the only other list. 20

Did that rela.te to what you did at the bank in
relation to a random check of the 1959 
and I960 cheques?-—No.

Apart from the list you left with the bank on this 
day, and arising from your check, have 
you left other lists relating to cheques 
citing, other than the one you left on 
this occasion? — -I had left a list on a. 
previous occasion.

¥as that in any way related to the spot check you .30 
made at the four banks on this occa.sion? 
-—Ho. That other list related to the 
year 1958 only.

(THE T/ITNSSS WITHDREW)
GABRIEL JABOUR. sworn

MR. BYERS: Your full name is Gabriel Jabour?—— 
Yes.

You live at 24 Vincent Street, Cessnock?——Yes.

What is your occupa.tioxi?---Miik bar proprietor.

Do you know Dr. Peate?——Yes. 40

Have you been a pa.tient of his?——Yes.

For how long?——Myself, before I was married for
many years, seven years since I have been 
ma.rried he has been the family doctor.

Have you been to the surgery?——Yes.
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Has he come and treated you at home, you and your 
family?——Yes.

First of all did Dr. Peate ever tell you that a
company named Westbank had been formed?
-—No.

Did he tell you that so far as persons going to 
the surgery were concerned for jsedical 
treatment the doctors were employed by 
a company called ¥estbank?——Wo, I can- 10
not remeiifDer that.

Did he ever tell you when you went to his surgery 
tha.t the doctors were employees of the 
company and that you were contracting 
with a company?-—No.

I think you ha.ve from tirae to time received state 
ments of a.ccount from the doctor?———Yes.

And you have from time to time paid those a.c counts?
— —-Y-3S .

Have you received, any accounts after 1957? — -Yes. 2O

Did you notice any starrped name on the a.ccount?---
Yes.

How did you pay your account?- — I pa.id Dr. Peate, 
l>y cheque.

To whom did you make your cheque payable?—~Dr. 
Peate.

By the way, did you ever see e notice in the
surgery relating to Vestfoank?——Yes, I 
had noticed it on a couple of occa.sions.

Did anyone tell you in the surgery tha.t Dr. Peate 30 
was trea.ting you as a person employed by 
a company, Yestbank?—-No.

And that the contract you were making was with 
Yestbank and yourself?-—¥hat do you 
rue an by that?

Did anyone tell you in the surgery, apart from Dr. 
Peate tha.t the money for the treatment 
ha.d to be paid to Westbank?——No, nobody
mentioned it.

CjRQSS-EXAMIWED. BY MR. JBNKIMS: kO
.—"-"' """' : • - - • • " ; - H

MR. JENKINS: You have Dr. Peate come to you, you 
say?——Yes .

If he is not there another doctor will come?—- 
That is right.
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You still pay Dr, Pea.te?——Yes, 

Even if another doctor comes?——Yes.

And do you do that because it is a matter of habit?
——He is the family doctor.

You have been doing it for years and it just kept 
on?——Tha.t is right,

There are other doctors who have been to see you 
from this group?-~-Yes.

And you still wrote the cheque out to Dr, Pea.te? 10
—-Yes that is right.

You have had receipts in 1960 and. in 1959 a^d in
1958 with the name A. E. ¥estbank stamped 
on thera?——Yes.

And the accounts came to you in the name of A. E. 
¥estbank, did they not?-—Yes.

And you have noticed the sign. "A. E. ¥estbanlc" out 
side the surgery?---Yes.

And you have been in the waiting room many times?
_—Not many. Thank God I have not been 20 
in too many times, three or four times 
tha.t I can remember.

You have seen the notices?---Yes.

You are not much interested, as long as you get 
medical service, to whom the money is 
due?——Ho.

(THE WITNESS WITHDREW)

VICTOR ED¥ARP HARRIS, sworn:

MR. BYERS: "What is your full name?——Victor Edward
Harris. 30

Your address is 57 Boomerang Street, Cessnock, and 
you are a jeweller by trade?-—.-That is 
correct.

You know Dr. Peate, do you not?-—Yes.

You have been going to him for how long?——As long 
as he ha.s been in Cessnock.

Over the last five years have you been to see Dr. 
Peate as a. patient?---Yes.

That is in the years 1957, 1958, 1959 and I960?——
That is correct. 40

Has Dr. Peate ever mentioned a company A. E. West- 
bank to you?—-No.
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Did he ever tell you he was employed by a company?
——No.

Did he ever tell you that you were contracting with 
a company?——No.

Did anyone on the staff at the surgery tell you 
that?——No, nobody.

1 think you have received from time to' time receipts, 
have you not?-—Yes.

A number of those have had on them the name of 10 
A. E. ¥estfoank stamped?——Yes.

How have you made your cheque payable?——D. L. 
Peate.

Have you ever seen notices in the waiting- room?—- 
They could be there but when I go in it . 
is generally by appointment and I more or 
less go straight in to see the doctor.

CROSS-EXAMINED. 3Y MR. JENKINS:

MR. JENKINS: Did you have any treatment in 1958?
---I cannot say particularly; the family 20 
might have, quite possibly. Every year 
there is somebody or other who is sick.

I am asking about you yourself, not the family; 
did you have any treatment in 1958?—— 
Not as far as I know, I might have.

And you did not have any treatment in 1959? did
you?——I could not say. If 1 did have 
any it would only have been for something 
slight, nothing very important.

I am putting it to you that you did not have a.ny 30 
treatment in 1959?——I would not know, I 
have not checked.

And you did not have any treatment in I960?——No, 
not I960.

So far as you know - you could not be certain - you 
have had no treatment in the years 1958 
to I960?——No, bxit I know the family has.

I am talking about you personally?——No, I could 
not definitely say myself.•

You have heard the naiae Yestbank, have you not?-— kO

You know that it is a company which the doctors 
formed?——Yes .

You knew that in 1958?---Yes.
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You got receipts with ¥estbank on them?——It was 
stamped on some of* them, yes.

Apart from Dr. Peate other doctors attend to your 
family at your house?-—Yes.

Dr. Spence, Dri Atkinson and you still make your
cheques out to Dr. Peate, do you not?—- 
Yes.

It is a matter of habit, is it not?-—Yes.

RE-EXAMINED BY MR. BYERS; 10

MR. BYERS: From whom did you hear the name West- 
bank?—-That would be hard to say. I 
have seen it on the statement, but I just 
could not say.

(THE WITNESS WITHDREW) 

RUTH McCORD sworn:

MR. BYERS: What is your full name?——Ruth 
McCord.

You are a married woman?——Yes.

You live at 23 Brown Street, Cessnock?—-Yes. 20

You are a buyer employed by Paynes-Hustlers?—— 
Yes.

That is a store in Vincent Street, Cessnock?—— 
That is correct.

Do you kruw Dr. Peate?~—Yes.

When did you first go to him as a doctor?-—"When 
I came to Cessnock in 1955*

Can you remember going to the surgery in 1958? —— 
I cannot recall the exact dates when 1 
went to the surgery, but I visited the 30 
surgery a few times that year.

When you came in you sat doxm, I take it?——In the 
doctor's surgery?

In the waiting room?——Yes.

And you were sent in to see a doctor?——I went to 
see the receptionist when I walked in and 
asked to see Dr. Peate and then I waited 
my turn to see the doctor.

In due course you saw the doctor?-—Yes.

Have you been to Dr. Peate for treatment since 40
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1958?——I think only about once; it is 
about three or four years since I was in 
his surgery.

On any occasion in 1958 did the doctor tell you 
that a company had been formed called 
A. E. Westbank Pty. Ltd.?——No.

Did he tell you he was employed by that company?
——No.

Did he tell you that the money due for treatment 10 
was due to that company?——No.

Did anyone else in the surgery, the staff in the 
surgery, mention the name Westbank to 
you?-—-Not that I recall.

Or that the doctor was employed by a company?-—No.

At any time before 1958 had Dr. Peate mentioned the 
name Westbank to you?——No.

Or that he was employed by a company?———No.

At any time after 1958 has the doctor mentioned
that to you?——No. 20

Or the staff?——No»

1 think you did receive accounts for treatment you 
had?——Yes.

You paid those accounts by cheque?——I think so, 
yes.

Do you remember noticing any signs on the wall in 
the waiting room?—-There was a notice 
there, but I just do not recall what was 
on it, I did not pay particular- attention.

You told his Honour, I think, you first went to Dr. 30 
Peate after your arrival in Cessnock in 
1955?——That is the first time I visited 
the doctor.

Did you go to the doctor prior to 1958?——Yes.

May I first of all ask you a question about the
visits you had to the doctor in 1958?——
Did you on any of those visits see a piece
of typewritten or printed paper on the
doctor's desk in his surgery?——I do not
think I would have noticed anything like kO
that in his surgery.

Can you remember the month in 1958 when you first
saw the doctor?——I think it would be about 
February or March.
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CROSS-EXAMINED BY MR. JENKINS;

MR. JENKINS: You have been mostly going to see 
Dr. Zabiel, the ear, nose and throat 
specialist, have you not?——Yes.

He was the person you were going to see in 1958?
——I do not know if the two visits were to 
Dr. Peate or Dr. Zabiel, I was not attend 
ing him for myself, it was for one of my 
childreni 10

As far as you can recollect your visits in 1958 
may have been to Dr. Zabiel?——I think 
they would have been.

He was a doctor who was using the surgery as an 
ear, nose and throat specialist?-—Yes.

It is also correct, is it not, that your attend 
ances since then have mostly been to see 
Dr. Zabiel?——That is right.

You cannot recollect any specific occasion on which
you attended Dr. Peate in 1958 for atten- 2O 
tion?—-I do not know, I must have attended 
him some time in that year, but I do not 
know the date.

It was probably Dr. Zabiel you saw?——I do not think 
these visits could have been to see Dr. 
Peate, I do not know, I cannot remember.

Your husband pays the accounts, does he not, the 
doctor's accounts?-—No, not always.

He pays them sometimes?——Yes.

You knew of the existence of A. E. Westbank from 30 
your husband, did you not?——I did not 
know.

Did he not tell you about the notice?——Afterwards.

After when?—-Just a few weeks ago he told me about 
it.

Your husband spoke to you about the notice at 
¥estbank?——When I told him about this 
company I asked him if he knew about it 
and he said Yes, he had seen the notice 
with the name West bank, but I have not ^-0 
seen a notice.

You had your little girl with you on most occasions?
——Yes.

You could not say in respect of the attendances in 
1958 whether you paid it or your husband
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paid it, can you?---I cannot tell you 
truthfully, no.

You have had receipts with ¥estbank on them, have 
you not?-—Not that I recall.

You cannot recall?——-No.

You have doctors come to your home?——If I am too 
sick to come to the surgery, yes.

A number of doctors have come from time to time?-—
A number of doctors? 10

Yes, not all at once, but sometimes Dr. Spence,
sometimes Dr. Atkins on and sometimes Dr. 
Peate?-—No, I have only had Dr. Peate.

At your home?—-Yes.

(THE WITNESS WITHDREW) 

ALEXANDER BUCHANAN, sworn :

MR. BYERS: Your full name is Alexander Buchanan, 
is it not?——Yes.

Do you live at 268 Vincent Street, Cessnock?-—Yes.

What is your occupation?——Clerk. 20

You know Dr. Peate, do you not?——Yes.

How long have you been going to him as a patient? 
——About 11 years.

Have you been to his surgery since 1956?——Oh yes. 

On one or more occasions?——Several occasions.

Has Dx~. Peate ever told you that a company called
Westbank was formed?——No, never discussed 
that.

Has he ever said to you that he was employed by
that company?——No. 30

Has he said to you that the moneys due in respect 
of the treatment that you received from 
him were due or payable to Westbank?——
No.

Has anyone in the surgery mentioned to you the exist 
ence of this Company?—-No, it has never 
been mentioned.

You have received, I think, from time to time
accounts in respect of treatment for your 
self and family?——Yes. 40
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Have you noticed the name "Westbank" on the 
accounts?——Yes, on the top of the 
account.

It is stamped on, is it?-—Yes.

How do you pay these, by cash or by cheque?—— 
Generally by cash.

CROSS-EXAMINED BY MR. JENKINS
ii i i i ;*u'*mmtM*m:>xeisstxzazizx»&K3X~£&*XZEmaGMVM2*z±M^*^i*etz™m*~~*^

MR. JENKINS (Approaching witness): You have seen
that in the surgery when you have been 10 

there, have you not (Exhibit F)?—-Yes, 
I have seen a notice, either that one or 
something very similar.

Have you seen this (Exhibit G) ?——I cannot say I 
have ever seen that one.

You have seen Exhibit P?---Yes, I think I have seen 
that one in the surgery.

As far as your memory goes, you say that was in 
1958?——I could not be sure on that.

It could have been 1958?——It could have been. 20

Do you remember that was near the window where you 
pay your money?——I think it was, if I 
remember rightly, yes.

You have seen the notice outside the surgery "A. 
E. ¥estbank", have you not?—-Yes.

You have doctors who come to your home, do you?-— 
Yes.

On occasions doctors other than Dr. Peate, like Dr. 
Spence or Dr. Atkinson?——Dr. Spence or
Dr. Atkinson. 30

You are quite satisfied with them, are you not?-— 
Yes, very satisfied.

Have you had Dr. Pitsch come to your home?———No. 

RE-EXAMINED BY MR. BYERS:

MR. BYERS: Do you remember being shown a few
minutes ago by my learned friend Exhibit 
F, which is a framed notice?——Yes.

Have you ever read that?-—I did not read it in
detail. I just started to read it one
day I was round there but I did not read kO

it in detail.

Apart from the name "Westbank" in the front, are

A.Buchanan x xx re-x 
133. 6/9/62



A.Buchanan re-x

there any other plates in the front, as 
you know the building?-——In connection 
with ¥estbank?

Any other plates?——Doctors' plates. 

ALAN FREDERICK_WATSON. sworn:

MR. BYERSJ Your name is Alan Frederick Watson, is 
it not?——That is correct.

You live at 26 Love Street, Cessnock, do you?——
That is correct. 10

You are employed by the Greater Cessnock City 
Council?——That is correct.

Do you know Dr. Peate?——I do.

Have you or your family been treated by Dr. Peate?
—-Yes, we have.

Since when?——Many, many years, I could not exactly 
tell you; it would be over 10 years.

Have you been to the surgery in the last 6 years?
—_I would say I would have gone there
in the last 6 years, yes. 20

Once or more than once?-—More than once.

I think you have also been treated by Dr. Atkinson
in Dr. Peate"s absence?——That is correct.

On any occasion has Dr. Peate told you that a com 
pany named "Westbank has been formed?- — 
No, I have not been told.

Did he tell you he was employed by Vestbank?——No, 
he did not.

Did he tell you that the amounts for treatment had
to be paid to ¥estbank?——He did not. 30

Has any other person - the staff, for instance - 
told you that?——No.

Did Dr. Atkinson tell you that?——No.

Have you noticed any signs up on the wall in the
waiting room?——Not in the waiting room, 
I noticed a sign outside the surgery 
itself, the company's name.

Do you remember the name of the company?——A. E. 
Westbank.

CROSS EXAMINED BY MR.. JENKINS : ^0 

MR. JENKINS: You have known of the existence of
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A. E. ¥estbank for some years, have you 
not?—-I have.

You knew it was a company the doctors had formedj 
did you not?-—I surmised that.

So far as the surgery is concerned, you cannot say
you have been there in 1958, 1959 or I960, 
can you?——No.

Or that you have had any medical treatment in 1958,
1959 or I960?——I have not had any treat- 10 
ment personally, my family has.

But so far as you are concerned, you have had no 
treatment in those years?——I would not 
like to say for certain but I have not 
been to the doctor very much.

You doubt whether you have had any treatment?—- 
I doubt it.

So far as the family are concerned, you have had
doctors other than Dr. Peate come to your
horfle like Dr. Spence and - - ?-—No, Dr. 20
Atkinson and Dr. Peate.

When Dr. Atkinson comes you still pay the cheque 
to Dr. Peate, do you?——Generally; I 
think on one occasion I have paid it to 
Dr. Atkinson but it is - - -

Mostly Dr. Peate?——Yes.

(THE WITNESS WITHDREW)
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PEATB

V. 

FEDERAL COMMISSIONER OF^ TAXATION

It is perhaps inevitable in an acquisitive-
 

society that taxation is regarded as a burden from 

which those who are subject to it will see
k to 

escape by any lawful means that may be fou
nd, 

This is generally called tax avoidance and
 it is 

successful if by reason of what is done wh
at is 10 

potentially taxable is put outside the eff
ective 

operation of the revenue laws. Furthermore, in the 

absence of a special law a genuine transaction does 

not lose its legal effect because it was c
arried out 

to avoid, limit or postpone tax. It is the recog 

nition of this that accounts for the legis
lature- 

casting its net wide to frustrate the attempts of 

these confronted with tax liabilities to g
et round 

the law. As often as a particular loophole is 

closed through which it has been discovere
d that 20 

revenue is lost, another is likely to be found, so 

that as long as it confines itself to stopping gaps 

the legislature is always a step behind reluctant 

taxpayers and their ingenious advisers. 
It is 

not, therefore, surprising that Parliament has 

sometimes sought to anticipate tax avoidan
ce by- 

general laws rendering ineffectual against
 the 

Commissioner arrangements which are not sharas but 

are entered into to avoid taxation obligations that 

would otherwise in due course be incurred.
 Such 30" 

a law is S« 260 of the Income Tax. a.ncl Social
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Services Contribution Assessment Act, to which 

fuller reference will have to be made later.

A further observation of a general character 

is relevant. As the law stands, taxpayers who are 

in business as employers or employees have found it 

easier than those who are not to reap advantages 

from some of the deductions from ass 3ssable income 10 

that are allowed in the calculation of taxable 

income upon, which tax is assessed. The establish 

ment and maintenance of superannuation schemes is 

a good instance of this. So is the provision of 

a wide variety of amenities frori which employees 

obtain non-taxable benefits while the cost is in a 

large measure deductible from the employer's 

assessable income. These are often called fringe 

benefitso Holiday pay is again something which 

those who do not get it envy those, who do, Such 20 

benefits, real enough as they are in ordinary cir 

cumstances, would, however, obviously be of far 

greater value if it could be so arranged tha.t they 

should accrue to taxpayers who would in substance 

employ themselves in the sense tha.t their salaries, 

amenities, superannuation payments, etc, would come 

from their own earnings. Cases such as Lee*,_^.v« 

Lee ' S T..Air__ Fariaing, Ltd . 1961 A.C. 12 illustrate how 

incorporation -nay be used to effectuate what can be 

loosely described as self-employment. So long as 30 

the employer and the employee are separate, economi 

cally as well as legally, the cost of benefits to 

employees (such, for instance, as holiday pay and
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superannuation payments) must, after allowing for 

the value of tax deductibility, be borne by the 

employer but if a person were, in effect, to pro 

vide himself with such benefits and obtain taxation 

deductions in his role of a self-employer, the 

resulting tax saving would simply be money in the 

taxpayer's pocket. A further refinement would, 10 

however, bring even greater advantages to a 

family man, who it is established, cannot achieve 

taxation immunity by the simple expedient of 

assigning his earnings to his wife and familys 

Parkins v. Warwick 19.43 2.5. T.C. 4l9. If, for 

instance, it were possible for & man to re-arrange 

his affairs so as to work for his wife and family 

as he previously worked for himself with the 

consequence that the return which his work pro 

duced, instead of being his own income and taxable 20 

as such, would be divisible between him, - as . 

salary - and his wife and family as his emplo3^ers 

and that his holiday "pa3^, superannuation payments 

and other benefits would be tax deductions from 

the income which his work produced, how much more 

would be left in the hands of the family group 

after each of them had paid tax on what came to his 

or her hands.' To achieve such a result where 

a son has been working in partnership with others 

and wishes to continue to work with those who were 30 

his partners in much the same way except fiscally 

would, however, necessitate the exercise of some 

ingenuity, not to say boldness, particularly in
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the case of nen subject to both professional and 

statutory controls, e.g, lawyers, or doctors.

It is at this point that I turn from general 

observations and reflections which provide no more 

than background to the facts of the case, which is 

an appeal by Dr. Feate from assessments of income 

tax for the years 1958, 1959, and I960. 10

Pursuant to a deed dated 30th November, 195^-» 

nine doctors practised in partnership in Cessnock 

and the surrounding districts but ostensibly did 

so not in one group but in three groups of three. 

One of these groups conirlscd Dr. Peate, Dr« Atkin- 

son, and Dr. Spence and their principal surgery was 

in Main Street, Cessnock. One of the nine 

partners retired on 1st July, 1936 and subsequent!;/ 

the eight doctors then in partnership orally

dissolved their partnership as from 31st August 1956, 20 

but, because of arrangements then in contemplation, 

they found it necessary to do no more than to agree 

that the goodwill of the partnership should be the 

goodwill of the doctors individually and that out~ 

standing fees should be collected by A. E. ¥estbank 

Pty. Limited - a company which had been incorporated 

on 29th June 195^ - and accounted for by that com 

pany. On the day on which the partnership was 

determined there was incorporated a company. If. 

Raleigh Pty. Limited, and, it seems, seven other 30 

similar companies. Each of these eight companies 

was thy family company of one for the eight doctors 

- Raleigh being the family company of Dr. Feate -
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and it is sufficient for present purpose to take

Raleigh as an example of what was done in every

case. The signatories to the momoranduan and

articles of association and the first directors

were two solicitors, E. 8. and ¥. B. Phillips, who

were members of the firm of solicitors advising the

doctors and doing the legal work that the acceptance 
10

of their advice entailed. ¥. B. Phillips was the

first governing director and the memorandum

of association gave the governing director .

for the time overriding powers. Included among

the comprehensive statement of the objects for

which the company was incorporated (which ran into

fifty seven paragraphs) there was the following-:

"(45). To carry on the business of importers 

and dealers in pharmaceutical, medicinal, 

chemical, industrial and other preparations 20 

and articles and providers of nedical sur 

gical hospital services and facilities of 

ell kinds".

It was seemingly pursuant to this paragraph that 

Raleigh on the day after its incorporation pur 

chased Dr. Pea.te's practice, library, plant, motor 

cars, etc. and entered into a service agreement 

with him 0 It appears from the minutes of meetings 

of directors tha.t at 10.40 a.m. on 1st September 

¥. B. Phillips reported that he had conducted 30 

negotiations with Dr. Peate for the purchase of his 

medical practice for £75^0 and. it was resolved that 

the compare/ should buy the goodwill for this sun
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and should also buy the personal clia.ttels required

for the practice at a valuation to be a.greed. The

total price was eventually fixed at £95^-2. Ten

minutes after this meeting- began and according to

Dr. Peate without reference to him in the meantime,

there was a second meeting of Directors and Mr.

¥. B. Phillips reported "that in accordance with 10

the instructions of the Board he had conveyed

verbally on behalf of the Company the acceptance of

the verbal offer made by Dr. Peate for the purchase

by the Company of certain assets"„ At this second

meeting the a.greement between Dr. Peate and Raleigh

was sealed, as was an agreement between Raleigh,

Dr. Peate and ¥estbank. The central feature of

the agreement between Raleigh and Dr. Peate was

that Dr. Peate should serve the company "as Medical

Practitioner in the business carried on. by the Com- 20

pany" at a salary of £1000 per annum or other agreed

sum and in so doing should obey the lawful orders

of the directors. Provision was made for sick leave,

holidays and overseas visits. It is desirable to

quote in extensp several of the clauses which the

agreement contains:

"3» During the period of his employment

hereunder the Doctor shall 

(a.) Observe and conform to all the laws and

customs of the medical profession. 30 

(b) Fulfil and, obey all tlie lawful directions 

and orders of the Directors of the Com 

pany from time to tiiae and not at any
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time except in case of illness or other 

unavoidable cause absent himself from 

the service of the Company without the 

previous consent of the Directors of 

the Company. 

(c) Not disclose (except to the Directors

of the Company) any professional secrets 10 

or any information with respect to the 

Directors of the Company or his family 

patients practice or affairs in 

rela.tion to the affa.irs of the Company 

or any directions given hira by the 

Directors of the Company. 

7. (a) The Doctor hereby covenants that he

will as the a.geiit of the Company or its 

nominee ensure that any person to whon 

the Doctor renders medical or surgical 20 

trea.traeiits contracts whether orally or 

otherwise with the Company or its 

nominee that payment for such medical 

and surgical treatment is due to the 

Company or its nominee directly and 

even although the accounts for such 

services may be rendered by the Com 

pany or its nominee in the narae of the 

Doctor AND IT IS EXPRESSLY AGREED that 

if the Doctor fails to carry out the 3C 

terms of this covenant there shall 

become due and payable by the Doctor to 

th-3 Company or its nominees as
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liquidated damages an. amount equivalent 

to the amount of the usua.l fees for such 

treatment and in satisfaction of such 

liability for liquidated damages the 

Doctor covenants with the company that 

any Moneys tendered or forwarded to his 

by any person in respect of such fees 10 

shall be the property of the company or 

its nominee.

(b) The Doctor hereby authorises the Cora~ 

paiiy or its nominee during the tern of 

his employment hereunder to render in 

his name accounts for all sedical and 

surgical treatment carried out QT given 

by him during his employment and 

covenants that he will at the request 

and expense of the Company or its 

nominee do and agree to permit to be 20 

done all such actions and. things as may 

be necessary or required by the Company 

for the purpose of ensuring payment of 

any account to the Company or its 

nominee.

9. The said Doctor agrees tha.t he will during 

the terra of this agreement whenever required by 

the Board of Directors serve any Company or partner 

ship carrying on a similar business to the Company 30 

as a medical practitioner during such time as the 

Board of Directors shall direct". 

It is to be observed that clauses 7 arici 9
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contemplate that Raleigh might nominate a "Company 

or partnership carrying on a similar business" 

which Dr. Peate should serve and there is no doubt 

that ¥estbank was the intended nominee. Before 

turning to ¥estbanks however, it is convenient to 

record a little more of the affairs of Raleigh. 

At the second meeting of the Directors on 1st 10 

September, after the resolutions relating to the 

agreements, Dr. Peate and his wife were appointed 

Directors and in due course Dr. Peate was appointed 

Governing Director, ¥. 3. Phillips then resigned as 

governing Director and S. B. Phillips as Director. 

Raleigh, therefore, came under the control of Dr. 

Peate as governing Director. Mrs. Peate became 

the company's secretary. On 3^6. September, 

Raleigh accepted Dr. Peate's offer to make avail 

able his surgery at 230 Main Street, Cessnock, on 20 

terms that Dr. Peate should get any rent in sub 

letting. This was a surgery used by Drs. Peate, 

Atkinson and Spence and the point of the arrangement 

was that Drs. Atkinson and Spence ~ or rather their 

family companies - should pay Dr. Peate rent for 

the premises. On 28th February, "1958, ¥.3. 

Phillips, as the trustee of two settlements each of 

£1 made by Dr. Peate's brother, R. L. Peate, on 21st 

November, 1957 - one in favour of Dr. Peate's 30 

infant son John and the other in favour of his 

infant daughter - Carolyn - applied for and was 

allotted fifteen "C" Class Shares and fifteen "D" 

Class Shares of £1 each in Raleigh. It is 

doubtful whether these shares were paid for.
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At this point it is necessary to go back to ¥est- 

bank.

Vestbank, incorporated on 29th June, 1956, 

had among the multiplicity of its objects one (9)

as follows:

"To carry on the business of and dealers in 

ana.toraical, orthopaedic > radiological, 1O 

scientific, chemical, photographical and 

surgical appliances of all kinds and the 

business of cheraists, druggists and pro 

viders of medicinal (sic.) surgical and 

hospital, facilities and services of all 

kinds whether alone ox" in conjunction with 

any other person firm or corporation". 

Objects 5O and 51 cover inter aljla the establish 

ment of a. superannuation fund. The subscribers 

were E. B. Phillips and G. C. Davies who is a 20 

member of the firm of accountants, D. E. Rolla.son, 

Davies & Co., who were associated with the solicit 

ors in advising the doctors. ¥. 3. Phillips and 

E. B. Phillips were the first directors but on 

18th August the eight doctors became directors of 

the company and on 20th August ¥. B. Phillips and 

E. B. Phillips resigned as Directors. As the 

minutes record, their resignations were accepted 

with regret« On 31st August, the two original 

shares were transferred, one to Raleigh and one 30 

to ¥. Gladstone Pty. Limited, Dr. Wiles' family 

company. On 1st September, ¥estbank entered 

into separate agreements with Raleigh and the
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seven other doctors* family companies, to each of 

which the doctor concerned was a party. The sub 

stance of the agreement between ¥estbank> Raleigh 

and Dr. Peate was that Raleigh would for a fee 

arrange with Dr. Peate to serve ¥estbank - which 

was aptly called "the operating Company" - as a 

medical practitioner. It was agreed that the fees 10 

should be fixed as follows:- "From the gross 

income of the Operating Company there shall be 

deducted all the expenses incurred in conducting 

the Operating Company's business including any 

contributions to a Provident Fund to be established 

by the Operating Company. Fourteen per centum of 

the balance of the gross income after deducting the 

sums as aforesaid from the gross income shall be 

paid to the Company". Clause 6 of the agreement 

was the same mu t a tis mu tandis as Clause 7 of the 20 

agreement between Raleigh and Dr. Peate which I 

have already quoted.

Here I may interpolate that I think it is 

quite clear that all the agreements and resolutions 

to which I have referred were drafted in advance to 

give effect to what had been agreed upon by the 

Doctors concerned. Everything had been arranged 

so that the change-over from firm to company could 

take place as it did on 1st September. It is also 

convenient here to say a little more about the 30 

service fees to be paid by Westbank to the doctors' 

family companies. The percentage set out in clause 

2 (i.e. lk per cent in the case of Raleigh)

Reasons for judgment 
of his Honour Mr. 
Justice Menzies



Reasons for jticlgnent 
of his Honour Mr. 
Justice Menzies

represented the proportion in which the doctor 

concerned had shared in the profits of the partner 

ship and during the years 1957 and 1958 Raleigh 

did in fact receive 14 per cent of wha.t was dis 

tributed as service feos. As tirae went on there 

were changes; thus, in the course of the year 

1959 Dr. Short withdrew and his fanily company, 10 

G. Dalton Fty. Limited, received only 4.235 per 

cent of the service fees instead of the full year's 

share (12.50) per cent so that the other companies 

received a correspondingly larger percentage and 

Raleigh's share was in fact 14.993 per cent for 

that year* In 19^0 tiiere were laore substantial 

changes: ¥, Gladstone 'P'ty . Limited (Dr. 'Wiles' 

family company) that year received only 5.02.2. per 

cent instead of its original, share of .14 per

cent and Dr. Pitsch and Dr. Cook, who had previ- 20 

ously been paid fixed salaries deductable before 

service fees were fixed, began to share in service 

fees. For the year I960 Raleigh's share of the 

service fees distributed was 15.815 per cent.

Returning now to ¥estbank's doings, at the 

meeting of directors on 1st September, one reso 

lution that was adopted was as follows;- 

"REGISTRATION OF FIRM NAMES"

It was resolved that the Company make appli 

cation to register: 30 

(l) 'D. L. Peate, K. J. J. Atkinson,

¥. A. Spen.ce 1 

(2; 'C. A. ¥iles, 3. Short, J.A.L. Alien'
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(3) 'L. D. Bertinsliaw, D. ¥. Law son' 

as business nanes under the provisions of 

the Business Names Act 193^ and fiirther that 

the Company's Solicitors be instructed to 

complete the necessary formalities". 

The two groups of three and the one group of two 

here referred to were the doctors who had practiced 10 

together as partners and who it was intended should 

do so as the enployers of Westbank. I will return 

to this whers I corae to deal with accounts for .fees. 

On 10th September the following; resolutions relat 

ing to the rendering of accounts was adopted:-

"RESOLVBP that the Courpany use the provisions 

of the Agreements with Associated Companies 

when rendering accounts or making claims upon 

medical funds or public departments or like 

institutions if this course is laore expedit- 20 

ious than rendering* the a.ccounts or making 

the claims directly in the Company iiarae" . 

At the same meeting" applications for shares by 

each of the doctors' family companies were received 

and it was resolved to issue 198 shares of £1 each. 

The number applied for and allotted to each cora- 

pany varied from twenty-two to twenty-seven and 

Raleigh took twenty-seven shares in addition to the 

one share that it obtained by transfer. On 15th 

May, 1957> ¥estbank established a superannuation 30 

fund with ¥. B. Phillips and B. 3. Hollason as 

trustees for the benefit of employees of Westbank 

itself and those of the doctors family companies
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and their dependants. On the same day Raleigh 

decided to pay £400 into the superannuation fund - 

£200 for Dr. Peate and £200 for his wife. It is 

not, I think, necessary to trace the various con 

tributions made to the superannuation fund, which 

by 30th June, I960, had a capital of abotit

£14,700, of which the trustee, in the exercise of 10 

their investment poxvers, had lent sums to West bank 

and to the doctor's family companies. It is 

apparent that at some point it was realised that in 

providing in the agreements between ¥estbank and 

the doctors ' family companies that the service fees 

should absorb the whole of gross income less work 

ing expenses, there would be nothing left for 

dividends to the doctors' family companies and so, 

without any formal agreement, it was arranged that 

service fees should be fixed annually at a figure 20 

which would leave £50OO for the payment of taxes and 

for dividends. These altered arrangements made it 

possible for ¥estbank to pay dividends as follows: 

£3750 on 28th April, 1958, and 31st July, 1958; 

£1425 on 19th November, 1958 £2525 on 31st July, 

1959; and £2525 on 1st January, I960. Raleigh 

received its due proportion of these dividends and 

from time to time itself declared and paid divi 

dends, partly in cash and partly by bonus shares.

Some evidence was given about the way in 30 

which the practice was carried on after 1st Sept 

ember, 1956; at some time a plate with the name 

A.E. Westbank Pty, Limited was added to the
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doctors' plates at the surgeries and, after what 

it appears to have been a considerable time, 

notices that the doctors were employees of the 

company to whom fees were payable were exhibited 

at the surgery in Main Street. About the same 

time Dr. Peate and Miss 0'Connor, who was an 

employee at the Main Street surgery, began telling 
1O 

some of the patients who came to the surgery that 

the doctors were employees of ¥estbank and fees 

were payable to the Company. Accounts for medical 

services were in the first instance sent out from 

the Main Street surgery, as had been done previ 

ously, in the names - D. L. Peate, K. Atkinson, 

¥. A. Spence - which it will be observed is not 

exactly the same as one of the business names 

registered by ¥estbank, but this, I think, was the 

result of inadvertence. Receipts were similarly 20 

headed. Considerably later on the name A. E. 

¥estbank Pty. Limited was stamped on such accounts 

and receipts. J. am inclined to think that 

immediately after the incorporation of Westbank the 

change was in general glossed over but later on 

and at a time I cannot fix there was a change of 

policy and the notices to which I have referred 

were put up, in the Main Street surgery at any 

rate, and some intimation of the change was made to 

patients. I have the evidence of Dr. Peate and 30 

Miss 0'Connor about this, which I am prepared to 

accept as a not very exact statement of what they 

said, but I have no evidence about what was done by
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other doctors at the Main Street surgery arid I have 

no evidence at all about what wa.s done at s
urgeries 

other than at 1'la.in Street, Cessnock. Over the 

period with which I aia concerned, not only did 

Commonwealth departments end authorities, State 

departments and authorities, municipal clin
ics, 

hospitals, union funds and insurance compan
ies 10 

(whose payments made np half of the income 
of the 

practice) pay by cheques payable to the doc
tors or 

one of them personally, but most of the pat
ients 

did so too. It seems tha.t some patients at least 

were troubled about obtaining deductions fo
r fees 

paid for medical services as provided by S. 82F of 

the Income Tax and Social Services Contribu
tion 

Assessment Act, which is in terras confined 
to pay 

ments to a legally qualified aedical practitioner, 

but such concern as there was was in some m
easure 20 

at least allayed by showing the patients an
 

unidentified newspaper cutting stating that
 the 

Federal Government would enstire that medical 

expenses paid to doctor companies were allo
wed as 

taxation deductions and that, if necessary, legis 

lation would be introduced to bring; this ab
out. 

There is no doubt, however that under the s
ection 

as it stood and still stands medical fees p
ayable 

to a company such a.s Westbanlc were and are not 

deductible. It is clear that all fees paid 
30 

either in cash or by cheque, whoever was the payee, 

were paid into Tfestbaiik' s banking account. 
Where

Reasons for judgment 
of his Honour Mr. 

151. Justice Menzies



Reasons for judgment 
of his Honour Mr, 
Justice Menzies

necessary the doctors endorsed cheques to enable
 

this to be done.

There are a few matters of minor importance 

that I should add to complete the statement of 

facts. First, for her service as secretary of 

Raleigh, Dr. Peate's wife was paid an agreed salary 

of £1200 per year, later increased to £13OO. 10 

Secondly, during the years with which I am con 

cerned, ¥estbank itself had no telephone number 

but each doctor retained his own number. Thirdly, 

it seems that Westbank did demand payment of fees 

and did sue a number of persons for medical services 

rendered by it and in some cases obtained judgment 

upon default summonses. Fourthly, ¥estbank did 

arrange employer's indemnity policies covering i
ts 

employees. Fifthly, ¥estbank introduced an up to 

date system of bookkeeping and constituted itself a 20 

group employer for the purpose of the collection
 of 

income tax by instalments deducted from wages. 

Sixthly, although ¥estbank originally had practic 

ally no assets apart from debts owing to it by the 

doctor's family companies and sundry debtors, later 

on it did acquire some property for use as sur 

geries. Seventhly some patients knew and some 

patients did not know of the change that had been 

made. It appears that some of the foregoing facts 

were proved to forestall a submission, which was
 not 30 

in the event made, that ¥estbank was nothing but a 

facade behind which things went on exactly the same 

as previously.
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It is now convenient to refer to the tax 

ation returns that were made by ¥estbank, Raleigh 

and Dr. Peate and the assessments that were issued. 

Up to the year 1957 Dr. Peate made returns showing 

as his professional income a share in the medical 

partnership of which he was a member, doing so on a 

cash basis. In 1957s liis return; showed such an 10 

item for the period to 31s* August, and for the 

period thereafter a salary from Raleigh of £953 

with, tax deductions of £107« It also showed 

losses on the sale of his library, furniture, car, 

etc. to Raleigh on 31st August. With a. minor 

adjustment, tax was assessed upon the nett income 

as returned for 1957. In its return of income for 

the year 1957» Raleigh showed £4lOO approximately 

as income from fees and claimed as deductions from 

its income consisting of the service fee and 
20 

claimed and paid by Westbank salaries of £953 paid 

to Dr. Peate and to his wife and £400 contributed to 

¥estbank's superannuation fund for Dr. Peate and his 

wife. The Commissioner disallowed the superannuat 

ion fund payments and £503 of the salary paid to Mrs. 

Peate. Raleigh objected and in I960 its objections 

were allowed. Tfestbank's return for 1957j showing 

about £^3,000 for fees and a deduction of about 

£29,^-00 for service fees, was also accepted except 

for a deduction of £10OO contributed to the super- 
30 

annuation fund. Objection to this disallowance was 

allowed in 1960. In 1958 Dr. Peate ! s return showed 

as his only professional income a salary of £1560

Reasons for judgment 
of his Honour Mr. 
Justice Ifenzies



Reasons for judgment 
of his Honour Mr. 
Justice Menzies

paid by Raleigh, which was described as carrying on
 

the industry of "medical services". The Commissioner 

did not assess tax upon this return. Instead he went 

to Westbank's return, made on a credit basis, and 

starting with the nett income as returned, £5013, he 

added the superannuation payments, £1200, and ser 

vice fees, £4l,57^? t° arrive at a nett income of 10 

£^7j?87 and then treated l4 per cent of this, namel
y 

£6690, as Dr, Peate's income. The basis of this 

assessment was that the partnership of the doctors 

continued and that ¥estbank and Raleigh were but 

its agents. The Commissioner, in a letter of 25th 

August 1959) explained the basis of the assessment 

saying it was based "on the understanding that ser
 

vices to patients are personally rendered by member
s 

of the partnership and that the accounts for servic
 

es rendered and acknowledgements of fees received 
20 

are issued in the firm's name. In these circum 

stances, any amounts received by the company are 

considered to represent the application of income 

after it has been derived by the partnership". In 

assessing Dr. Peate, the Commissioner dealt with 

deductions that were not covered by starting from 

¥estbank's nett income - which, it may be observed 

in passing, was arrived at after deducting payments
 

to outside doctors - in the following terms:- 

"Consistently with this adjustment the amount of 
30 

£5820 shown in the return of ¥. Raleigh Pty. Ltd. 

as fees received has been excluded, the expenses 

claimed in the return of ¥. Raleigh Pty. Ltd. 

adjusted as under have been allowed as deductions 

and the amount of £1560 shoxim in your own return 

as salary from ¥. Raleigh Pty. Limited has been 

excluded in ascertaining your assessable income.
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Total deductions claimed
in return of ¥. Raleigh
Pty. Ltd. £ 4767

Less :

Private proportion of
car expenses £45

Private proportion of 10 
car depreciation 33

Superannuation contri 
butions 4oo

Remuneration of Dr. Peate 1560

11 " Mrs. Peate
reduced from £1200 to
£540 66O

Cost of signboard ___ji 2701 

Deductions allowed . £ 2066

The effect of this was that Raleigh was wholly dis- 20 

regarded and some of the deductions that had been 

claimed were attributed to Dr. Peate himself, and 

¥estbank was disregarded except to the extent that 

in starting from its nett income Dr. Peate was 

given the advantage of a proportion of the moneys 

which it had spent and which it claimed as deduct 

ions. In the result Dr. Peate was assessed to tax 

on a taxable income of £4298 instead of his return 

of taxable income of £1232. Similar assessments 

were made for the years 1959 and 1960 and, although 30 

the figures involved were different, it is not 

necessary to examine these differences, as the bases 

of both returns and assessments were the same as I 

have explained for the year 1958- I*1 1959 D^« 

Peate's taxable income as returned was £1399 and as 

assessed £3243. In I960 Dr. Peate's taxable income
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as returned was £1735 and as assessed £357** • D*1 . 

Peate objected to these three assessments and upon 

feis objections being disallowed he requested they 

be treated as appeals to this Court.

At the hearing of these appeals a good deal 

of attention was given to certain provisions of the 

Medical Practitioners Act of New South 'Wales and, 10 

although ultimately I do riot think that rny con 

clusions upon the questions that were argued are 

vital to my decision upon Dr. Peate's objections, 

I do think that some reference to the Act is neces 

sary. The covenants by Dr. Peate to allow Raleigh 

and ¥estbank to use his name for the collection of 

fees and the resolution of the 10th September 1956 

are, of course, to be explained by ss. 35» 36 and 

4lB which allow a registered person to sue and 

forbid a person, not registered from suing for 20 

charges for medical or surgical services and which 

no doubt engendered what T. consider was a well- 

based apprehension that no matter what was agreed 

between the companies, doctors and the patients, 

neither Raleigh nor Vestbarik could sue for medical 

services. Mr. Jenkins, relying upon. tbe_ jFliarmacgu.ti.- 

calSociety. yr._ The London and Provincial Supply 

As sop i a t i on _L led, t e d (lS80) 5 App . Gas 857 and Law 

Society v. United Service Bureau Lirrtit.e.d 193** 1 

K.B. 3^3» argued that "person" in the Act wherever 30 

it is used means a natural person and not a cor 

poration and that the Act is, therefore, silent 

about corporations suing for medical services.
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It is clear that in some sections the word "person" 

means a natural person only (e.g. those relating to 

registration and qualification therefor) but it is 

just as clear that in some sections it means cor- 

portions as well as natural persons (e.g. ss. 43, 

4-5 and 46) . The sections relating to suing for 

medical services, therefore, may or nay not apply 10 

to corporations and the conclusion I have reached 

is that the Act means that only registered persons 

can sue for fees. The language of ss. 35 and 4lB, 

taken together, not only warrants this conclusion, 

but indicates it, and I see no reason to cut down 

the meaning- of a word apt to describe a corporation 

as well as a natural person when to do so would, 

I think, be contrary to the polici^ of the Act and 

would allow an unregistered person, by the simple 

device of forming a company and. becoming its 20 

servant, to enforce payment for medical services. 

Cases decided upon different statutes are of little 

assistance in construing this Act which, as I have- 

said, does clearly in some places use "person" to 

cover o corporation as well as a natural person.

The next question, is whether there has been 

any departure from the Act in the sending o^at of 

accounts and receipts in the name of ¥esthank and 

by publishing both in writing and by oral state 

ment that Wostbank is carrying on s, uedical 30 

practice. The oral communications that I refer 

to are those by Dr. Poate and Kiss 0'Connor to 

patients and the writings are the notices exhibited
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in the surgery at Main Street. One notice, for 

instance, states:- "This practice is run as a 

Medical Services Company. The Doctor is really an 

employee of the Company and. you pay the company for 

his services. That is why the receipt has A. E. 

¥estbank Pty, Limited on it". It was contended for 

the Commissioner that ss. 27(2}, 42(2) and 43(2) 10 

warrant an affirmative answer to these questions. 

Section 27(2) raakes it infamous conduct in a 

professional sense for a registered person know 

ingly to enable an unregistered person to engage 

in professional practice "sis if that person were 

du3.y qualified and registered" . I do not think this 

provision has any application, here. Dr. Feate 

did not hold Tfestbanlc out as a duly qualified 

registered person. Section 42(2) forbids an 

imregistered person from advertising himself to be 20 

willing to practise medicine or surgery or to 

perform any medical or surgical services. It 

seems to ae it night well be said that '(Jestbanlc did 

advertise that it would perform medical and sur 

gical services, but, after some hesitation, I have- 

come to the conclusion that s. 42 is one of the 

sections of the Act that relates only to natural 

persons. Sub-section (l) clearly does; so does 

sub-s. (2)(b). Sub-sect ion ('}) is a. slight

indication tha.t sxib-s. (2) (a) is similarly limited 30 

and the use of the word "himself" in that part of 

the sub-section supports this view. Upon the 

whole, therefore, because Westbank is a company and
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not s. natural person I do not think that any 

breach of s. 42(2) (a) was involved in its adver 

tising; that it would perform medical or surgica
l 

services through its employee doctors. Section 

^3(2) provides that every person who exhibits o
r 

publishes any placard, billhead, receipt forn o
r 

document used in connection with any business 
10 

practice or profession whereby any person 

advertises or holds himself out contrary to the 

provisions of s. 42 shall be guilty of an offence 

and publication by spoken words is sta.ted to be a 

forbidden publication. Had ¥estban.k committed an 

offence under s, 42(2) I would have thought Dr. 

Peate and Miss 0'Connor would probably have com
 

mitted offences under s. 43(2) but, having: cor.ie to 

the conclusion that there was no offence under 

s. 42(2), there can, I think, be no offences under 20 

s. 43(2). It was also argued that there were 

breaches of s. 4lA but I am not prepared to accept 

this argument. Hy conclusion, is, therefore, that 

the Act did nc uore than prevent both Raleigh a
nd 

¥estbanlc fron suing for fees for nedical servic
es. 

"Whether the insistence when it occurred, that fe
es 

were payable to ¥estbank and not to the doctor 

personal^ would prevent the formation of arry c
on 

tract upon which the doctors could sue is sortething 

about which I express no opinion. 
30

I am now in a position to consider Dr. Peate 1 s 

objections to the assessments that were raade an
d 

these in substance svjouiit to this: that his only
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income - and the only income to which he was 

entitled under the arrangements outlined- — was his 

salary from Raleigh, despite the fact that his 

labours as a professional man produced substant 

ially more, and that the arrangements made and each 

step which was taken leading to the for-egoing 

result xvere not only real and legally effective but 10 

were not to any extent void against the Commissioner 

or in these proceedings by reason of s. 260.

For the Commissioner the assessments were 

supported in the first place on the footing that 

all the fees that were received by the doctors or 

by ¥estbank were in fact payments for services 

performed by the doctors and were in law the income 

of the doctors and all that was done by the doctors 

in relation to fees was to observe the covenant at 

the end of clause 6 (a) of the ¥estbank agreement 20 

and treat moneys received by them as fees as the 

property of ¥estbank. So it was argued that all 

the fees that were paid constituted income "derived 

by the doctors" for the purposes of s.1'7 of the 

Act. In support of this contention it was 

emphasized that only doctors could earn some of 

the fees that were paid and that only doctors could 

sue for any of the fees that become payable. More 

over, some reliance was placed upon the facts that 

all governmental and institutional fees were paid 30 

by cheqiies payable to the doctors and that most of 

the private fees that were paid by cheque were paid 

by cheques in which a doctor and not the company
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was named as payee. This argument, which leaves 

s. 260 out of account, is formidable and if it 

stood alone would require very serious consider 

ation, but there are substantial difficulties in 

the way of accepting it. For instance I find it 

difficult to regard every payment of fees that was 

made to 'Westbank as income of the doctors, and, as 10 

an illustration, 1 take the case of a patient who 

paid fees to Westbank because he accepted both the 

statement that the services for which he had to pay 

were rendered by the doctor, not on his own account 

but as the servant of Westbank, and the position 

that fees were payable not to the doctor but to 

Westbank. It nay be that this happened but rarely 

but it did, I think, happen sonetimes. Further 

more, it would, taking the documents at their face 

value, be difficult to infer a partnership between 
20 

the doctors although it is clear that none of the 

doctors was practising on his own. However, I see 

no point in attempting to decide this natter 

independently of s. 260 if the case falls within 

its scope, for in that event that section, without 

the Commissioner or Court "invoking" its operation, 

is part of the law that has to be applied and, so 

far as the Commissioner is concerned and in these 

proceedings, its operation would require some 

things that were done to be disregarded notwith- 
30 

standing that for other purposes their legal 

effect would reoain unimpaired. It is desirable, 

therefore, to decide whether s, 260 applies and, 

if it does, with what effect.
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In view of recent decisions, it is unneces 

sary for r.ie to re-state the meaning and effect of 

this section. Its application depends upon whether 

there is here an arrangement having the pur
pose or 

effect of avoiding a liability for tax that
 would 

otherwise fall upon Dr. Peate. The facts stated 

indicate this purpose and this effect, for despite 10 

other reasons that were advanced by Dr. Peate for 

so nuch of what was done as consisted in pu
tting 

Westbank in the place of the partnership, w
hen all 

that was done is looked at and in particula
r when 

the role of Raleigh is examined, there is a strong 

prisia^ facie case that the purpose and effec
t of 

what was done was to obtain increased tax d
eductions 

from assessable incorae and to divide what would 

otherwise have been Dr. Peate's taxable income 

between himself, his wife and his children. 
For 20 

Dr. Peate it wa.s argued, however, that this con 

clusion, should not be drawn. First, taking- the 

language of Lord Denning in Newton'_s_ Cas e 195^' A.C. 

^50j at p, 466, it was contended that it cannot be 

predicated by looking at what was done tha.t the 

arrangement was to avoid tax and that it wa
s 

explicable "by reference to ordinary busine
ss or 

family dealing". To arrange for the formation of 

a company in wllich all the shares would be 
held in 

trust for two children and then that Dr. Peate 30 

should transfer his professional practice, 
his 

books and his instruments to that coeipany and become 

its servant in the practice of his professi
on upon
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the terms of the agreement to which I have already 

referred is not, to my mind, explicable by reference 

either to ordinary business or ordinary family deal 

ings even when due weight is given to the circum 

stance that Dr. Peate, upon his becoming governing- 

director, really had control of the company.

There is little similarity between this case and 10 

Purc ell' s_ Case 29 C.L.R. 464 where, a man having 

declared that he held certain property in trust for 

his wife and daughter, it was held, rightly in the 

viextf of the Privy Council, that the declaration was 

not avoided by s. 260. I-Tor do I think that the 

¥a r_. A s s,e t s Ca s en 91 C.L.R. 53 shows that what took 

place here was an ordinary biisiness transaction. 

Lest, however, it should be thought from ray emphasis 

upon the pa.rt played by Raleigh that it is only the 

interposing: of Raleigh between Dr. Feate and ""vest- 20 

bank that prevents the arrangement as a. whole being 

regarded as an ordinary business transaction, I 

should sax-' that this is not my view. It is true 

that I do regard the incorporation of Raleigh and 

the seven other doctors' family companies as colour 

ing everything that was r'.one here but, even without 

this, I would have concluded that it was not an 

ordinary business transaction for a, body of pro 

fessional men who are entitled to sue for fees for 

medical services to transfer their practices, their 30 

libraries arid tlieir instruments to s company which 

could not sue for fees and to become that company's 

servants in. the conduct of their profession,
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particularly in the circumstance that, to the 

extent to which patients paid fees to the company, 

their expenditure was not deductible under s. 82F. 

What, outside a profession, might be regarded as an 

ordinary business transaction may, within a pro 

fession, have an altogether different appearance. 

In the second place, although in the face of the 1O 

decisions it could not be argued that s. 26(3 does 

not apply to future income, Mr. Jenkins did seek 

to limit its application to income derived from 

sources of income already in existence and it was 

pointed out that in cases such as Bell, Newton and 

Hancock when the arrangements were made the com 

panies concerned had. already in hand the funds 

from which the dividends that were treated as the 

income of the taxpayer were eventually paid. This 

submission is , J. think, directly in conflict with 2O 

the recent decisions of this Court of Millard. y. 

Federal Commissioner of Taxation (as yet unreported) 

and Cecil j3rpj3.Pty. Ltd. v. Federal Commissione
r of 

Taxation (1962-3) 36 A.L.J.R. 65. In the former 

case Taylor J. held that s. 260 applied when a 

bookmaker carried on his business as a paid serv
ant 

of a Company he had formed and had returned his 

salary as his income. The decision was that the 

profits of the business gained after the introduction 

of the new order was the income of the bookmaker
 30 

himself. In this case s. 260 was applied to what 

became profits but what were at the time of the 

arrangement moneys in the pockets of punters.

Reasons for judgment 
of his Honour Mr. 
Justice Menzies



Rea.sons for judgment 
of his Honour Mr. 
Justice Menzies

In the later case Owen J. applied s. 260 to an 

arrangement for future business whereby the profits
 

of the taxpayer were to be reduced by interposing 

between it and the supplier of goods another com 

pany which chaxged the taxpayer raore than the 

supplier's price. From the jxidgmerits it does not 

seem that the point taken before rae was taken in 10 

either case but, independently altogether of the 

authority in these cases, I do not regard it as a 

good argument and consider that s. 260 can apply to 

prospective income from future personal exertion 

as well as to prospective incone from property. 

The language in which (a), (b), (c) and (d) of 

s. 260 is expressed affords no support for the 

appellant's argument. In Newton 1 s case, at p.46A, 

their Lordships, in disposing of an argument that 

the avoidance with which s, 260 is concerned is 20 

nothing beyond the displacement of ?.n accrued 

liability, said:- "Their Lordships cannot accept 

this submission. They are clearly of opinion that 

the word "avoid" is used in its ordinary sense ~ 

in the sense in which a person is said to avoid. 

something which is about to happen to him. He 

takes steps to get out of the way of it. It is 

this meaning of "avoid" which gives the clue to the
 

meaning of "liability imposed". To "avoid a 

liability imposed" on you means to take steps to 30 

get out of the reach of a liability which is about 

to fall on you. If the submission of Sir Garfield 

Barwick were accepted, it would deprive the words

Reasons for judgment 
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of any effect: for no one can displace a liability 

to tax which lias already accrued due, or in respect

of income which has already been derived". It 

appears to me that in 195^ Dr. Fea.te and the other 

doctors did what they did to get out of the way of 

taxation which was in prospect if they were to 

carry on their professional practice in partnership 
10 

as they had theretofore and that this, in the cir 

cumstances stated, is sufficient to ueet the test 

propounded by their Lordships. 1 conclude, there 

fore, that s„ 260 applies.

The next question is how :auch of the arrange 

ment and wha.t wa.s done to carry it out is void 

against the Commissioner in assessing Dr. Peate and 

in these proceedings. It seems to sie that it was 

the making of the agreements with 7estbank and the 

making of Dr. Feate's agreement with Raleigh which 
EC- 

effectuated the tax-avoiding purpose with regard 

to Dr. Fea.te. These agreements must, therefore, 

be disregarded.

"What is left then is a group of doctors prac 

tising together "but without any fornal agreement 

of partnership, using Westbank to receive all fees 

paid, to provide services for the group, to pay 

group expenses and to make distributions of what 

remained in agreed proportions and. using their 

family companies to receive those distributions 30 

and to pay the individual expenses of practice. 

On this ba.sis the assessable iricoiria of the doctors 

as a group was the total of gross fees earned.

Reasons for judgment 
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In assessing Dr, Peate the Commissioner has 
rightly

given him the advantage of the group expens
es paid 

by Westhank but has excluded from these exp
enses 

the contributions made by ¥esthank to its s
uper 

annuation, fund for the benefit of employees.
 In 

so far as these payments relate to employees and 

dependants of employees - the doctors not being 10 

employees - I see no reason why these paymen
ts 

should not be allowable deductions under s. 66 of 

the Act in the same way as other expenses o
f the 

practice paid on behalf of the doctors as a group 

by ¥estbank. I think, therefore, the commissioner 

was wrong in disallowing such superannuation
, pay 

ments made ~by ¥estbank to its staff before cal 

culating Dr. Peate's income by reference to
 Vest- 

bank's figures.

On the ba.sis that the agreements to which I. 20 

have referred are void as against the Commi
ssioner, 

the calculation of Dr. I-'eate's income for the years 

with which I am. concerned is not an altogether easy 

natter and I am not at all sure that I unde
rstood 

the refinements of the method adopted by th
e Com 

missioner which, as I followed it, was for the year 

1958 to treat Dr. Peate as entitled to 1't percent 

of what ¥estbank received less what it paid
 a.s 

expenses, and for the later years to take separately 

each period after a change in the identity of those 30 

receiving service fees and calculate Dr. Pe
ate's 

income for that period by obtaining the pro
portion 

of service fees Raleigh.received during the 
period

Reasons for judgment 
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and applying it to ¥estbank's receipts less 

expenditure for the same period, I agree with 

the Commissioner that the service fees that were 

paid by ¥estbank do provide the key to the pro 

portions in which each doctor became entitled to 

share in what was left after expenses paid by 

¥estbank had been deducted and that no question 1O 

about dividends arises. What ought to have been 

done was, I think, to take the proportion which 

amounts paid as service fees to Raleigh each year 

bore to total service fees paid in that year as the 

proportion in which Dr. Peate was entitled to share 

in the total fees less expenses paid by Westbank 

of that year. The data for obtaining this pro 

portion appears on Exhibit BB and according to the 

calculations there shown Dr. Peate was entitled to 

Ik per cent in 1958, 14.993 per cent in 1959 and 20 

15.815 per cent in I960. From the figures so 

reached the deduction of expenses of practice which 

the Commissioner transferred from Raleigh to Dr. 

Peate was correctly allowed. Here, however, 

contributions to the ¥estbank superannuation fund 

for the benefit of Dr. Peate and Mrs. Peate were 

rightly disallowed nor do I think that the Commis 

sioner made any error in allowing only a proport 

ion of the sums paid to Mrs. Peate for her services.

It was argued for Dr. Peate that if the appeal 30 

on the main point failed, as it has, at least his 

assessments should be on a cash basis rather than 

on the credit basis derived from ¥estbank's

Reasons for judgment 
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figures, and statements were tendered to show his

income on the basis of fees actually paid. It

seems to me that in assessing as he did on a credit

basis the Commissioner followed the only coxirse

that was open to him in the circumstances and I do

not propose to direct him to re-assess on a cash

basis. My order will not, however, preclude him 10

from doing so should he see fit to do so. On the

figures before me it would seem that were the

assessments to be made on a cash basis, Dr. Peate

would be appreciably better off for the year 1958

but in very much the same position for the years

1959 and I960.

The order that I propose to make is to remit 

the assessments to the Commissioner for amendment 

by (l) including in the deductions allowed to 

arrive at the nett income of ¥estbank for the years 20 

1958, 1959 8>n6 I960 payments to the superannuation 

fund made by it for the benefit of its employees 

and their dependants and (2) treating the taxpayer 

as entitled to the difference between the amounts 

paid to or credited by ¥estbank as fees and the 

amounts paid to or credited by expenses of the 

medical practice in which such fees were earned in 

the following proportions - ik per cent, 1^.993 per 

cent and 15.815 per cent for the years 1958, 1959 

and I960 respectively. The appellant, having sub- 30 

staritially failed, must pay the costs of the appeals.

Reasons for j udgment 
of his Honour Mr. 
Justice Menzies



IN_TI1E^JilGtl t : CGTJgIr L C;!'..,.AUSTRALIA } Court Book No. 

NEW SOUTH K4LE5 REGISTRY ) 28 of I960

IN THE MATTER of the 
Income Tax and Social Ser 
vices Contribution Assess 

ment Act 1936-1957.

AMD IN THE MATTER of an 

appeal thereunder by 
DESMOND LEES PEATS against 
an assessment to income tax 10 

and social services con 
tribution based upon income 

derived during the year 
ended the 30th day of June 

1958.

BETWEEN

DESMOND LEES_ PgATE

Appellant

ASP

THE COMMISSIONER OF TAX- 20 

ATI ON OF THE
OF AUSTRALIA

Respondent

BEFOREf HIS HONOUR MR. JUSTICE MBNZIES 

MONDAY. THE THIRD DAY OF DECEMBER 1962

THIS. APPgAL which was instituted by Notice of 

Objection dated the 24th day of Septembe
r 1959 

forwarded to the New South Wales Registr
y of this 

Court on the 6th day of December 1960 co
rning on for 

hearing before this Court at Sydney on t
he 4th, ^>fh, 30 

6th, ?th and 10th days of September 1962 THEREUPON 

JONTD UPON READING^ the said, Notice of Objection and 

the exhibits put in on behalf of the App
ellant and 

marked "A" to "I" inclusive, "K" to "S" inclusive, 

"SI", "T", "Tl", "U", "Ul", "V" to "Z" inclusive, 

11 AA" and "BB" AND UPON HEARING the oral evidence

Order in Appeal re 
Assessment for year 
ended 30th June 1958 
(Court Book No. 28 
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of Kenneth Douglas Martyn, William Alfr
ed Stuart 

Barnes, Noreen Agnes 0'Connor, Ronald 
Douglas 

Faraday, Norman Leslie Emery, Grafton 
Sinclair 

Mun.ro and Desmond Lees Peate called on
 behalf of 

the Appellant AND UPON READING the exhibits put 10 

in on behalf of the Respondent and mark
ed 1, 2 and 

3 respectively AND UPON JffARING the oral evidence 

of Frederick James Hayes, Gabriel Jabour, Victor 

Edward Harris, Ruth He Cord, Alexander 
Bxichonan and 

Alan Frederick "Watson called on behalf
 of the 

Respondent AND UPON HEARING Mr. Jenkins of Queen's 

Counsel and Mr. Murphy of Counsel for 
the Appellant 

and Mr, Byers of Queen's Counsel and M
r. Gibson 

of Counsel for the Respondent THIS COURT DID ORDER 

on the said 10th day of September 1962
 that this 20 

appeal should stand for judgment and t
he same stand~ 

ing for judgment this day at Sydney ac
cordingly 

THIS COURT DOTH^qRDER that the Appellant's assess 

ment for the year ended the 30th day o
f June 1958 

be remitted to the Respondent for amen
dment by 

(l) including in the deductions allowed
 to arrive 

at the nett income of A. E. ¥estbank Pty. Limited 

for the 3rear ended 30th day of June 1958 payme
nts 

to the superannuation, fund made by it 
for the benefit 

of its employees and their dependants 
and (2) treat- 30 

ing the Appellant as entitled to the d
ifference 

between the amounts paid to or credite
d to A. E. 

T'Iestbank Pty. Limited as fees and the 
csounts paid 

by it on account of the expenses of th
e medical

Order in Appeal re 
Assessment for year 
ended 3Oth June 1958 
(Court Book No. 28
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practice in which such fees were earned in the pro 

portion of ik per cent for the year ended the 30th 

day of June 1958 AND THIS COURT DOTH FURTHER ORDER 

that this Appeal be otherwise dismissed AND THIS 

COURT DOTH FURTHER ORDER that it be referred to the 10 

proper Officer of this Court to tax and certify th
e 

costs of the Respondent of this Appeal and that 

such costs when so taxed and certified be paid by 

the Appellant to the Respondent or to his Solicitor 

Harold Edward Renfree, Crown Solicitor for the 

Commonwealth.

By the Court

A.N. GAMBLE 

District Registrar.

Order in Appeal re 
Assessment for year 
ended 30th June 1958 
(Court Book No. 28 

1?2. of I960)



IN THE HIGH COURT OF AUSTRALIA ) Court Book No. 

NE¥ SOUTH WALES REGISTRY ) 2? of 1962

IN THE,^MATTER of the 
Income Tax and Social 
Services Contribution 
Assessment Act 1936-1957

AND IK THE MATTER of an

appeal thereunder by 
DESMOND LESS PEATB against 

an assessment to income tax 10 

and social services con 
tribution based upon income 

derived during the year 
ended the 30th day of June 
1959

BETW3EN

DESMOND LEE.S.PEATE

Appellant

AND

THE COMMISSIONER OF TAX- 20 

ATION OF THE COMMONWEALTH
OF AUSTRALIA

Respondent

BEFORE HIS HONOUR MR. JUSTICE MBNZIES 

MONDAY. THE THIRD PAY OF DECEMBER 1962

THIS APPEAL which was instituted by Notice of

Objection dated the l4th day of March 196
l forwarded.

to the New South ¥ales Registry of this C
ourt on the

3rd day of September 1962 corning on for hearing

before this Court at SYDNEY on the 4th, 5th, 6th, 30

7th and 10th days of September 1962 THEREUPON AND

UPON_ REAglNff- the said Notice of Objection and the

exhibits put in on behalf of the Appellan
t and marked

"A" to "I" inclusive, "K" to "S" inclusive, "SI",

"T", "Tl", "U", "Ul", "V" to "Z" inclusive, "AA" and

"BB" AMD UPON BSARING the oral evidence of

Order in Appeal re 
Assessment for year 
ended 30th June 1959 
(Court Book No. 27 

173. of 1962)
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Kenneth Douglas Martyn, William 
Alfred Stuart 

Barnes, Noreen Agnes 0'Connor, R
onald Douglas 

Paraday, Nol'raan Leslie Emery, Grafton Sin
clair 

Munro and Desmond Lees Peate cel
led on behalf of 

the Appellant AND UPQN_READING the exhibits put 10 

iri oil behalf of the Respondent and 
marked, 1, 2 and 

3 respectively AND UPON HEARING the oral evidence 

of Frederick Jatnes Hayes, Gabrie
l Jabour, Victor 

Edward Harris, Ruth Fie Cord, Alexander Buchanan and 

Alan Frederick ¥atson called on 
behalf of the 

Respondent AND UPON HEARING Mr. Jenkins of Queen's 

Counsel and Mr. Murphy of Counse
l for the Appellant 

and Mr. Byers of Queen's Counsel
 and Mr. Gibson of 

Counsel for the Respondent THIS COURT DID ORDER 

on the said 10th day of Septembe
r 1962 that this 20 

appeal should stand for judgment
 arid the same 

standing for judgment this day a
t Sydney accordingly 

THIS COURT DOTH ORDER that the Appellant's assess 

ment for the year ended the 30th
 day of June 1959 

be remitted to the Respondent fo
r amendment by

(1) including in the deductions 
allowed to arrive 

at the nett income of A. E. Westbank Fty. Limited 

for the year ended 30th day of J
uno. 1959 'payments 

to the superannuation fund made 
by it for the 

benefit of its employees and the
ir dependants and

(2) treating the Appellant as en
titled to the 

difference between the amounts p
aid to or credited 

to A. E. Ttfestbanlc Pty. Limited as fees an
d the 

amounts -paid by it on account of
 the expenses of

Order in Appeal re
Assessment for year 

ended 30th June 1959 
(Court Book. Ho. .<?' 
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the medical practice in which such fees 
were earned 

in the proportion of 14.993 percent for 
the year 

ended the 30th day of June 1959 AND THIS COURT 

DOTH FURTHER ORDER that this Appeal be otherwise 

dismissed AND THIS COURT DOTH FURTHER ORDER that 10 

it be referred to the proper Officer of this Court 

to tax and certify the costs of the Resp
ondent of 

this Appeal and that such costs when so taxed and 

certified be paid by the Appellant to the Respon 

dent or to his Solicitor Harold Edward Renfree, 

Crown Solicitor for the Commonwealth,

By the Court

A.N. GAMBLE

District Registrar.

Order in Appeal re 
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IN THE HIGH COURT OF AUSTRALIA ) Court Book No. 

NEW SOUTH WALES REGISTRY ) 28 of 1962

IN TUB.MATTER of the 
Income Tax and Social 
Services Contribution 
Assessment Act 1936-
1959

AND IN THE MATTER of an 
appeal thereunder by 
DESMOND LEES PEATE against 10 
an assessment to income tax 
and social services con 
tribution based upon income 
derived durin.g the year 
ended the 30th day of June
1960

BETWEEN

DESMOND LEES PEATE

Appellant 

AND 20

THE COMMISSIONER OF TAX 
ATION OF THE COMMONWEALTH 
OF AUSTRALIA

Respondent

BEFORE HIS HONOUR MR. JUSTICE MENZIBS 

MONDAY THE THIRD DAY OF DBCBM3BR 1962

THIS APPEAL which was instituted by Notice of

Objection dated the 8th day of September 1961

forwarded to the New South Wales Registry of this

Court on the 3rd day of September 1962 coming on 3O

for hearing before this Court at Sydney on the 4th, 

5th, 6th, ?th and 10th days of September 19^2 

WHEREUPON AND UPON READING the said Notice of 

Objection and the exhibits put in on behalf of the 

Appellant and marked "A" to "I" inclusive, "K" to 

11 S» inclusive, "SI", "T" , "Tl", "U" , "Ul", "V" to

Order in Appeal re 
Assessment for year 
ended 30th June 1960 
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"Z" inclusive, "AA" and "BB" AND UPON HEARING the 

oral evidence of Kenneth Douglas Martyn, William 

Alfred Stuart Barnes, Noreen Agnes 0'Connor, Ronald 

Douglas Faraday, Norman Leslie 3siery, Grafton 

Sinclair Munro and Desmond Lees Peate called on 10 

behalf of the Appellant AND UPON READING the 

exhibits put in on behalf of the Respondent and 

marked 1, 2 and 3 respectively AMD UPON HEARING 

the oral evidence of Frederick James Hayes, Gabriel 

Jabour, Victor Bdward Harris, Ruth MeCord, Alexander 

Buchanaxi and Alan Frederick Watson called on behalf 

of the Respondent AND UPON HEARING Mr. Jenkins 

of Queen's Counsel and Mr. Murphy of Counsel for 

the Appellant and Mr. Byers of Queen's Counsel and 

Mr. Gibson of Counsel for the Respondent THIS 20 

COURT DID ORDER on the said 10th day of September 

1962 that this appeal should stand for judgment 

and the same standing for judgtaent this day at 

Sydney accordingly THIS COURT DOTH ORDER that 

the Appellant's assessment for the year ended the 

30th day of June I960 be remitted to the Respondent 

for amendment by (l) including in the deductions 

allowed to arrive at the nett income of A. E. West- 

bank Fty. Limited for the year ended 30th day of 

June I960 payments to the superannuation fund made 30 

by it for the benefit of its employees and their 

dependants and (2) treating- the Appellant as 

entitled to the difference between the amounts 

paid to or credited to A. E. Westbank Pty. Limited

Order in Appeal re 
Assessment for year 
ended 30th June I960 
(Court Book No. 28 
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as fees and the amounts paid by it on account 
of

the expenses of the medical practice in which 
such

fees were earned in the proportion of 15.815 p
er

cent for the year ended the 30th day of June I
960

AND THIS COURT DOTH FURTHER ORDER that this Appeal 10

be otherwise dismissed AND THIS COURT DOTH FURTHER

ORDER that it be referred to the proper Officer of

this Court to tax and certify the costs of the

Respondent of this appeal and that such costs 
when

so taxed and certified be paid by the Appellant
 to

the Respondent or to his Solicitor Harold Edwa
rd

Renfree, Crown Solicitor for the Commonwealth.

By the Court

A.M. GAMBLE

District Registrar 20

Order in Appeal re 
Assessment for year 
ended 30th June 1960 
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IN THS HIGH COURT OF AUSTRALIA )
) No. 1^9 of 1962 

NE¥ SOUTH '.-JALES REGISTRY )

ON.. APPEAL from a single Justice of the 
High Court of Australia

BETWEEN

DESMOND LEE S _ PEATE

Appellant 

AND

THE COMMISSIONER OF TAX 

ATION OF THE COHKOH¥SALTH 10 

OF AUSTRALIA

Respondent

NOTICE OF APPEAL

TAKE NOTICE that the abovenamed Appellant HEREBY 

APPEALS to the Full Court of the High Court of 

Australia fron the judgment and order of His Honour 

Mr. Justice Menzies delivered and. made on the Third 

day of December 196"2 whereby His Honour dismissed 

with costs appeals by the Appellant in respect of 

income tax assessments for the years 1958, 1959 and 2O 

I960 under the Income Tax and Social Services Con 

tribution Assessment Act 1936 as amended AND 

FURTHER TAKE. NOTICE that on the hearing of this 

Appeal the Appellant intends to rel3r upon the 

following amongst other grounds;

1. That His Honour was in error in dismissing 

the appeals.

2. That His Honour was in error in holding that 

Section 260 of the said Income Tax and Social

179. Notice of Appeal
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Services Contribution Act applies in the 

circumstances of tliis case. 

3. That as none of the moneys -upon which the

Respondent assessed the tax appealed against 

came into the hands of the Appellant in any 

direct or indirect way Section 260 of the 

said Income Tax and Social Services Contri 

bution Act does not apply.

k. The Respondent did not show that moneys had 
1C 

come into the hands of the Appellant which the 

Respondent was entitled to treat as income 

d e r iv e d by h im.

5. The onus of showing that Section 260 applies 

is the onus of the Respondent and it was not 

discharged.

AND FyRTHB_R Tr.TASIS NQTICE that the Appellant seeks 

an order upholding the said appeals with costs o
r 

such other order as to this Honourable Court may
 

seem meet. 
20 

DATED this 18th day of December 1962.

R. B. Murphy 

Counsel r ̂ f or the Appellant

This Notice of Appeal is filed by Messrs. Herber
t 

Smith & ¥. E. Phillips of 35 Pitt Street, Sydney, 

Solicitors for the Appellant, Desmond Lees Peate
.

TO The Registrar,
High Coiirt of Australia

AND TO The Respondent,
The Commissioner of Taxation of 

30

the Corataonwealth of Australia,
and his Solicitor,
The Commonwealth Crown Solicitor,
119 Phillip Street,
SYDNEY.

180. Notice of Appeal



IN THE, HIGH COURT OF AUSTRALIA }
) No. 1^9 of 1962

NS¥ SOUTH ¥ALSS REGISTRY )

OH APPEAL from a single Justice of the 
High Court of Australia

BETWEEN

DESMOND LEES PEATB

Appellant 

AND

THE CO?aCCSSIONBR OF TAX 
ATION OF TEE COKMONVEALTH 10 

OF AUSTRALIA

Respondent

_ON this 18th day of December One thousand nine 

hundred and sixty two ERHB.ST B3RGE PHILLIPS of 35 

Pitt Street Sydney in the State of New South T .rales, 

Solicitor, being duly sworn uakes oath and says
 as 

follows{-

1. I am the Solicitor for the Appellant herein.

2. Pursuant to the provisions of Section 187 of

the Income Tax and Social Services Contribution
 20

Assessment Act, 1936 as amended the Appellant

requested the Respondent to treat his objection
s

to income tax assessments for the years 1958» 1959

and I960 as appeals and to forward them to the 
High

Court of Australia.

3 « The necessary procedural steps were taken and

the appeals came on for hearing before Kis Hono
ur

Mr. Justice Menzies who on the third clay of December

1962 dismissed the said appeals.

4. By virtLte of the above facts an appeal lies 30

from the judgment and order of His Honour

Affidavit of Ernest 
Berge Phillips showing 

181. how Appeal lies



Affidavit of Ernest 
Berge Phillips showing 
how Appeal lies

Mr. Justice Meiizies to the Full Court of the High 

Court of Australia without leave or special leave,

S¥ORN by the sa.id Deponent)

on the day and year first
E. Berge Phillips 

abovementioned at Sydney )

before me '•

S. Brigden 10

A Justice of the Peace-

Affidavit of Ernest 
Berge Phillips showing- 

182, how Appeal lies



IN TH'E HIGH COURT OF AUSTRALIA
) No. 149 of 1962

NB>T SOUTH WALBS _RBGISTRY) ')

p|J APPEAL from a single Justice of the 
High Court of" Aiistralia.

BETWEEN

DESMOND LESS PEATE

Appellant 

AND

THE COMMISSIONER OF TAX 
ATION OF THE COMMONWEALTH 10 
OF AUSTRALIA

Respondent

BEFORE HIS HONOUR THE CHIEF JUSTICE
SIR C¥BN DIXOH IN. CHAM33RS 

FRIDAY THIS FIFTH DAY OF JULY 1963

II.PON application made this 3 ay at Melbourne on

behalf of the abovenaned Appellant DESMOND LBBS

PEATE and upon reading the consent of the

Solicitor for the Appellant and the Respondent it

is by consent ordered pursuant to Rule 23 of Order 20

44 of the High Court Rules that:

l r.___Notice of Appeal dated the 18th day of

December 1962 filed in the matter of Full Coxirt No.

14-9 of 1962 with respect to the Order of His

Honour, Mr. Justice Menzies, delivered on the 3rd

day of December 1962 in these proceedings in

respect of the Appellant's Income Tax Assessments

for the years 1958, 1959 and 1960 be treated as a

regular Notice of Appeal in respect of each of the

three matters in Original Jurisdiction of the High 30

Court numbered in the Mew South !>Tales Registry

Court Book Nos. 28 of 196G and 2? and 28 of 1962.

Order of His Honour 
183. the Chief Justice



Order of His Honour 
the Chief Justice

2._______That the aforesaid three Appeals be set down

for the sittings appointed to commence at Sydney on 

23rd day of July 1963.

3.____The said three Appeals be heard together.

4.____For the purposes of the preparation of the

transcript record of proceedings in the three

Appeals a single transcript be prepared in respect

of the aforesaid three matters. 10

A.M. GAMBLE 

District Registrar

Order of His Honour 
184. the Chief Justice



PEATE

v.

THE COMMISSION OF TAXATION OF THE 

COMMONWEALTH OP AUSTRALIA

I agree with, the judgment and reason
s of 

Kitto J.

Reasons for Judgment 
of his Honour Mr. 

185« Justice McTiernan



PEATE 

v.

THE COMMISSIONER OF TAXATION OP THE 
COMMONWEALTH OF AUSTRALIA

The Court has before it three appeals against 

orders of Menzies J« made on the hearing of appeals 

against three assessments of income tax under the 

provisions of the Income Tax and Social Services 

Contribution Assessment Act, 1936 (C'th) as amend 

ed. The assessments related to the income derived 10 

by the appellant in the years ended 30th June 1958, 

1959 and 1960 respectively. His Honour remitted 

the assessments to the Commissioner for amendment 

in certain minor respects and otherwise dismissed 

the appeals.

The contest between the parties relates to 

certain amounts of an income nature which, though 

the appellant did not in fact derive them, have nev 

ertheless been treated in the assessments as part of 

his assessable income. The ground of their inclus- 20 

ion is that s. 26O of the Act applies to the facts 

of the case with the result that the appellant must 

be considered as having derived those amounts. The 

section declares void as against the Commissioner 

(inter alia) every "arrangement" made or entered in 

to, orally or in writing, so far as it has or pur 

ports to have the purpose or effect of in any way, 

directly or indirectly, avoiding any liability im 

posed on any person by the Act. A liability is 

imposed by s. 17 upon any person to pay tax at the 30 

rates declared by the Parliament upon the taxable in 

come derived by him, that is to say (see s. 6) upon
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the amount remaining after deducting
 from his ass 

essable income all allowable deductio
ns. The 

assessments in the present case have
 been made 

on the footing that an arrangement i
nto which the 

appellant entered had the purpose or
 effect of avoid 

ing his liability under s. 17 in respect of the 

a.mounts abovementioned, by making wh
at otherwise 

would have been a derivation by him 
a derivation by 

others, and that s. 2.60 makes the arrangement in 

effectual to achieve that result. 
10

The relevant facts as established be
fore Men— 

zies J. are fully stated in his Hono
ur's judgment, 

and I shall not restate them in deta
il. It is suff 

icient to pick out here the salient 
features only 

of the case. The taxpayer is a doctor. For some 

years before the relevant years of i
ncome he pract 

ised in partnership with a number of
 other doctors, 

but the partnership was dissolved by
 mutual agreement 

on 3lst August 1956. This was done in order to 

clear the ground for the adoption of
 a plan which 20 

the doctors were advised would serve
 several pur 

poses, including the improvement of their t
ax posit 

ion. By a series of concerted steps, including the 

formation of companies and the execu
tion of agree 

ments, a situation was brought about in whi
ch the doc 

tors practised no longer in partners
hip with one an 

other, but each of them attended to 
patients on behalf 

of a company called A.E. ¥estbank Pt
y. Limited, the 

formation of which had been part of 
the plan. I shall 

call the company ¥estbank. Each doctor bound him- 30 

self by an agreement to which Vestbank was a party to
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ensure that every patient should 
contract with West- 

bank that payment for treatment s
hould be due to 

¥estbank directly, even though the doctor might have
 

rendered services in his own name
. The doctor further 

bound himself, if he should fail to carry out th
e 

obligation just mentioned, to pay Westbank as li 

quidated damages an. amount equivalent to the usual
 

fees for the treatment \ and he agreed that in sat 

isfaction of such damages any mon
eys tendered or for 

warded to him by any person in re
spect of fees should 10 

be the property of ¥estbank. What happened in 

fact was that some payments in re
spect of the doc 

tors' services to patients were made to
 ¥estbank, 

while others were made to the doc
tors, but the doc 

tors passed oxi the amounts they re
ceived to ¥estbank. 

¥estbank employed, in addition to the doctors 

referred to, sorae doctors who were outside the
 plan 

and some persons who were not doc
tors. The fees 

received by ¥estbank for medical 
services rendered, 

whether rendered by the doctors i
n the group or by 20 

doctors engaged from outside, wer
e applied in accord 

ance with decisions made from tim
e to time by the 

participating doctors in their ca
pacity of directors 

of ¥estbank. In particular, disbursements were made 

(l) in paying the salaries and wages of the doctors
 

engaged from outside and of other
 employees, and in 

meeting the expenses of ¥estbank'
s business as a 

company supplying medical service
s to the public 

through the doctors who were in t
he plan; (2) in 

making contributions to a superan
nuation fund for em- 30 

ployees; and (3) in paying what were calle
d service

fees. The recipients of the service fee
s were family
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companies which, had been formed u
nder the plan, one 

in respect of each of the partici
pating doctors. 

The payment of the service fees w
as, in effect, the 

distribution of ¥estbarik's net inc
ome among the family 

companies in proportions agreed u
pon between the doc 

tor-directors from time to time. 
The proportions did 

not always correspond exactly wit
h the proportions 

in which the profits of the partn
ership had been 

divided - not even while all the 
doctors who had 

been partners continued to partic
ipate in the carry- 10 

ing out of the plan; and from time to time changes 

in the personnel of the group too
k place. But at 

the beginning the appellant's sha
re was the same as 

under the partnership, and it increased slightly 

later on.

The issued shares in each family 
company (ex 

cept two subscribers' shares in the case of the ap 

pellant's family company and poss
ibly in the other 

cases also) were held by or in tr
ust for members of 

the family of the doctor concerne
d. Each doctor had 20 

sold his practice, motor cars, etc., to his family 

company, and had entered into an 
agreement with it to 

serve it or its nominee at a sala
ry. Westbank was 

the nominee of each of the family
 companies for this 

purpose. In the case of the appellant, the family 

company was ¥. Raleigh Pty. Limit
ed, which I shall 

call Raleigh. From September 1956 Raleigh's dir
 

ectors were the appellant and his
 wife. He was the 

governing director with all the p
owers of the board, 

and one consequence was that it w
as in his power to 30

depress his own salary as he chos
e, and so to regulate
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the portion of the service fees from ¥
estbank that 

would be available for distribution to
 or for the 

benefit of his family. H-^s wife was the secretary 

of Raleigh at a salary of £1,200 at fi
rst, and later 

£1,300. Out of the service fees which Westbank
 

paid to Raleigh there were paid the ap
pellant's sal 

ary and his individual professional ex
penses, that 

is to say his expenses over and above the gr
oup 

expenses met by ¥estbank.

In accordance with the plan, the appellant and 10 

the other doctors who participated fro
m time to time 

conducted as employees of ¥estbank the
 work of the 

practices that formerly they had carri
ed on in part 

nership. The plan and all that was done under i
t 

plainly constituted an "arrangement" i
n the sense of 

s. 26O; for Newton's case, 1958 A.C. k^O at p. 465 

establishes, as this Court had held in. earlier cases, 

that the word "arrangement" in the sec
tion compre 

hends both a plan made between two or 
more persons 

and all the transactions by which it is carried into 20 

effect. Newton *s case makes clear also that th
e 

question whether an arrangement has or
 purports to 

have the purpose or effect of avoiding
 a liability to 

tax under the Act is a question as to 
the purposes or 

effects of the arrangement itself, rat
her than of the 

purposes in the minds of the pa.rties. 
That is to 

say that it is a question whether, upo
n consideration 

of the overt acts which have been done
 in carrying 

out the plan, the arrangement is to be recognised 

as a means for the avoidance of a tax 
liability, 30

whether or not it be a means to other 
ends also.
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The arrangement in the present case, consid 

ered objectively as is thus required, may we
ll seem 

to be characterised by several purposes and 
effects, 

some of them unconnected with taxation, including the 

protection, of individual members of the grou
p against 

liability for negligence; the making of superannuat 

ion provision for employees, including doctors em 

ployed to assist the group; the better organisat 

ion of the group's activities and particular
ly its 

methods of accounting; and the making of provision 10 

for the doctors 1 families. (All of these purposes, 

indeed, the appellant swore were actually contem 

plated in the formation of the plan). But the quest 

ion remains, whether the overt acts that wer
e done 

under the plan are fairly explicable without
 an in 

ference being drawn that tax-avoidance is a 
purpose 

of the arrangement as a whole, Menzies J» thought 

they were not, and with respect I agree. The ar 

rangement bears ex facie the stamp of tax-av
oidance. 

An understandable purpose of providing for t
he 20 

doctors' families, and doing so quite honestly, is 

perfectly evident; but what is equally evident is 

a purpose of doing so by a method which will
 divert 

income away from the participating doctors t
o or for 

the benefit of their families, to the end that a 

substantial part of the tax might be avoided
 which 

would have been incurred if the income had f
irst 

been derived by the doctors and then applied
 by them 

for the benefit of their families.

The case therefore falls, plainly as I ventu
re 30 

to think, within the application of s. 260. The
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argument we have heard has been directed mainly t
o 

the consequences of this conclusion. In most of the 

cases which the Courts have decided under s. 260 the 

purpose and effect of the arrangements has been t
o 

avoid tax by converting what would have been a de
 

rivation of income into a derivation of capital. 

The work of the section, being to invalidate such an 

arrangement "so far as it has or purports to have" 

that purpose or effect, the success of the arrange 

ment as a means of achieving the conversion of in
- 10 

come into capital has been denied. Por the appell 

ant in the present case an endeavour has been mad
e 

to limit the operation of the section to arrange
 

ments of that kind. But the section, must be given 

full operation according to its terms, and its terms 

apply to every arrangement which has the stated p
ur 

pose or effect, whatever be the method by which i
t 

seeks to produce an avoidance of tax. The provis 

ion, it is true, operates only to destroy; it sup 

plies nothing. But if a statutory denial of any 20 

of the legal consequences of the steps taken in 

carrying a concerted plan into effect will suffic
e 

to defeat a tax-avoidance for which the arrangeme
nt 

as a whole is a recognisable means, the section sup 

plies the denial, and by so doing enables an assess 

ment to be made in disregard of those legal conse 

quences.

The Commissioner contends that the assessments 

are sustainable under the section without depart
 

ure from this view of its operation. It is nothing 3O 

to the point so far as the decision of the case is
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concerned that s. 260 was not mentioned either in 

the adjustment sheets which accompanied the notices 

of assessment nor in contemporaneous letters in 

which the Commissioner offered the appellant an 

explanation of the steps taken in making the assess 

ment . The adjustment sheets showed that what had. 

been done was to reject so much of the appellant's 

return as treated his salary from Raleigh as an item 

in his assessable income, and instead to treat him 

as having derived a proportion of the net income 
' 

of ¥estbank. The explanation in the letters was 

expressed in terms which went a little too far. 

It was considered, the letters said, that the gross 

income shown in ¥estbank*s return was, "in fact and 

in law", derived by the partnership. This way of 

putting the matter has led the appellant to give 

prominence to a submission that s. 260 will not 

support the notional creation of a partnership where 

no partnership existed in fact. It is important to 

remember, however, that the word "partnership" is 20 

given by s. 6 an extended meaning. It includes 

inter alia an association of persons in receipt of 

income jointly. The adjustment sheets and the ex 

planatory letters should be read with this in mind. 

The Commissioner was saying, in effect, that he ig 

nored the separate corporate existence of ¥est- 

bank, and consequently put out of account the con 

tracts with ¥estbank, both of doctors and of pat 

ients, and the position of the participating doc 

tors as directors of that company, and that the 3^ 

result was to find gross income produced by the work
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of the participating doctors and others who worked 

with them, pooled in an agreed bank account which 

was under the control of the participating doctors, 

drawn upon for the payment of the group expenses of 

producing that income, and (subject to that) made 

available for distribution in agreed proportions 

among the family companies. He was saying that 

there you have an association of doctors receiving 

income jointly, (i.e. into a common purse in the 

form of ¥estbank ! s bank account) and agreeing that 

the amount of that income which they considered 

available for distribution after providing for ex 

penses should be divided, each doctor's share being 

paid to a company set up by him for the purpose,

Menzies J. took the same view of the appli 

cation of s. 260 to the facts of the case, "What 

is left then", he said, "is a group of doctors 

practising together but without any formal agree 

ment of partnership, using ¥estbank to receive all 

fees paid, to provide services for the group, to 

pay group expenses and to make distributions of 

what remained in agreed proportions and using their 

family companies to receive those distributions and 

to pay the individual expenses of practice. On 

this basis the assessable income of the doctors as 

a group was the total of gross fees earned".

In my opinion this is correct. It means that 

s. 260 renders the arrangement void as against the 

Commissioner so far as it gave Westbank the bene 

ficial property in fees collected and gave the 

quality of a resolution of a board of directors to
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the decisions of the doctors as to disbursement. 

What remains is the income produced by an association 

of doctors, received by them jointly, and subject 

to division in agreed proportions so that, in the 

language of s. 19? each doctor's distributable share 

was dealt with as he directed. It follows that each 

doctor must be considered to have derived his proport 

ion of the income. It is nothing to the point that 

some of the income consisted of fees which had be 

come due to ¥estbank and not to any individual doc- ^® 

tor, or that some of it consisted of fees for the 

services of doctors employed from outside. Clearly 

s. 260 does not enable contracts that were made be 

tween patients and ¥estbank to be notionally re 

placed by contracts between patients and the in 

dividual doctors; but no such process is required 

for the upholding of the assessments. If all the 

pa.tients' contracts be simply treated as void, so that 

all fees paid are regarded as having been paid grat 

uitously, it makes no difference. The fees are 20 

none the less income, brought into existence by the 

associated activities of the doctors and those who 

worked at their direction, and channelled into the 

common fund which bore the name of Westbank, there to 

be dealt with in the agreed manner.

We have not been asked to review so much of the 

orders of Meiizies J. as remitted the assessments to 

the Commissioner for amendment in respect of certain, 

matters of detail. Having reached the conclusion 

above stated on the sxibstantial question in the case, 30

I am of opinion that the appeals should be dismissed.
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The relevant facts are fully set out in the
 

reasons which led Menzies J. to make the orders 

from which these appeals are brought and I 
find it 

necessary only to refer to the principal fe
atures 

of the plan disclosed by the evidence. What is 

disclosed is that eight medical practitione
rs, then 10 

practising their profession in partnership,
 devised, 

with the aid of their legal advisers, a somewhat 

complicated plan pursuant to which they wou
ld, after 

its inception, cease to practise in partnership 

and, thereafter, each would become an employee of a 

family company incorporated for that expres
s purpose 

(in the appellant's case ¥. Raleigh Pty. Li
mited) 

and bound to work as a medical practitioner
 either 

for that company or, at its direction-, for any other 

company carrying on a business similar to t
hat carr- 20 

ied on by the family company. The salary payable 

to the appellant by Raleigh was to be £1,000 p
er 

annum "or such other salary as shall be mut
ually 

agreed upon from time to time". As evidenced by 

the minutes of a meeting of directors of Ra
leigh 

held on 3^ September 1956 the appellant al
so agreed 

to make available to Raleigh the surgery th
eretofore 

used by him in consideration of his employm
ent by 

that company. On the same day as the appellant 

entered into a formal agreement with Raleig
h to this 30 

effect he entered into a further agreement to which 

that company and a recently incorporated co
mpany,
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known as Westbank Pty, Limited, were part
ies. One 

of the two subscribers' shares in ¥estbank was 

transferred to Raleigh on 31st August 195
6 and the 

other was transferred to another of the f
amily com 

panies on the same date. The only other issue of 

Westbank's shares which took place occurr
ed on 10th 

September 1956 when 198 shares were issue
d in par 

cels of twenty-five plus or minus a few s
hares in 

some cases to each of the eight family co
mpanies 

and at all material times the eight medic
al pract 

itioners were its directors. By this second agree- 1® 

ment Raleigh undertook to arrange for the
 appellant 

to serve ¥estbank as a medical practitioner 
and the 

appellant undertook that he would as the 
agent of 

Westbank ensure that any person to whom h
e should 

render medical or surgical treatment woul
d contract 

orally or otherwise with ¥estbank that pa
yment for 

such medical or surgical treatment should
 be due to 

Westbank directly even though the account
s for such 

service might be rendered by ¥estbank in 
the name 

of the appellant. In return Westbank undertook 

to pay to Raleigh a service fee of fourte
en per 20 

cent, of its gross income after deducting
 therefrom 

all the expenses incurred in conducting W
estbank's 

business including any contributions to a provident 

fund to be established by that company. 
At all 

material times only two ordinary shares i
n the cap 

ital of Raleigh were issued and these wer
e held by 

the appellant's legal advisers whilst 15 
C class and 

15 D class shares were issued on 28th Feb
ruary 1958 

to trustees for each of the appellant's t
wo children.
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This latter shareholding did not carry
 any right to 

vote at any general meeting except as 
the direct 

ors might determine and it conferred a
 right to 

such dividends only as the directors m
ight think 

fit to determine. On 24th April 1958 the direct 

ors determined that the holders of the
 C and D 

class shares should be entitled to rec
eive separate 

dividends of £385 in respect of each c
lass of shares 

but as to £350 in each ca.se the divide
nd was to be 

satisfied by a further issue of these 
special cate- -JQ 

gory shares. Further dividends were declared on 

these shares in April 1960 and further
 C and D 

class shares were issued to the truste
es. Prior 

to the 30th June I960 850 C class shar
es and 850 D 

class shares had been issued. It remains to be said 

at this stage that the appellant arid h
is wife were 

the directors of Raleigh and that a re
solution in 

writing of the appellant as governing 
director was 

by the articles of association as vali
d arid binding 

as a resolution passed by the board of
 directors. 

Further, Article 79 provided that the 
remuneration 20 

of the directors should be fixed by th
e directors 

and that such remuneration should be d
ivided among 

them in such proportion and manner as 
they might det 

ermine .

The initial step in the implementation
 of the 

plan was the dissolution of the pre-ex
isting part 

nership and the purported sale to Rale
igh by the 

appellant of the goodwill of his medic
al practice 

together with instruments, furniture and plant at 

valuation. The price payable for goodwill - 
30

£7,500 - was apparently arrived, at by taking 
the
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appellant's average income over the previous three 

years and the amount of the purchase money became a 

debt owing by Raleigh to the appellant. This 

debt, it is said, has been reduced from time to 

time. It is, it seems to me, doubtful whether 

the appellant had any goodwill to sell to Raleigh 

for prior to the dissolution of the partnership 

the practice was the property of the partnership and 

the capital and assets of the partnership and the 

profits and losses thereof were expressed to be 10 

divided into a hundred parts, the share of the app 

ellant being fourteen of such parts.

Another feature of the plan was the formation 

by ¥estbank of a superannuation fund to provide 

benefits for the employees of that company and for 

employees of such of the eight family companies, 

including Raleigh, as became members of the fund 

and from time to time Raleigh made contoibutions 

on account of its employees, that is to say the 

appellant and his wife. on

It is clear to the point of demonstration that 

the pivotal point of the whole plan was an exchange 

by the appellant of his income from the pre-exist 

ing partnership, that is to say, fourteen per cent. 

of the net profits, for the right to receive a sal 

ary from Raleigh and the right of that company to 

receive from Westbank fourteen per cent, of its net 

profits. However, as governing director of Ral 

eigh, the appellant was at liberty to fix his own 

salary and the disposition of the profits, if any, 30 

of that company was to a very large extent in the
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hands of the appellant. In the first of the years 

under review Raleigh paid to the appellant a salary 

of £1j560, in the second £2>080 and in the third 

£2,O80 and £200 as director's fees. In the 

same years Raleigh paid as salary to the 
appellant's 

wife £1,200, £1,300 and £1,300 respectively* Ad 

ditionally, as already mentioned, Raleigh, pursuant 

to resolutions of the appellant and his w
ife, paid 

several suras to the trustees of the supei^annuation 

fund established by Westbank on their res
pective 10 

accounts and, as already appears, they also deter 

mined that dividends should become payabl
e on its C 

and D class shares and that the bulk of t
he dividends 

so declared should be appropriated as paym
ent for 

shares issued to trustees for their childr
en. All 

of these disbursements and appropriations
 were 

made out of the "service fee" paid by Vestfoank to 

Raleigh, supplemented in each of the years under 

review by a comparatively small amount of
 dividends 

declared by the former company. The "service fees" 20 

were, during the years in question, £5?820, £5,155 

and £5)271 respectively and the dividends
 were £525, 

£724 and £632.

The interrelated and concerted transactio
ns 

by which these results were brought about
 were 

attacked as constituting an arrangement h
aving the 

purpose or effect of defeating, evading or avoiding 

a duty or liability imposed on the appell
ant by 

the provisions of the Income Tax and Soci
al Ser 

vices Contribution Assessment Act. The difficult- 30 

ies attendant upon the application of the
 provisions
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of s. 260 of the Act to any given set of facts have 

been adverted to in a number of recent cases and 

the effect of the decision in Newton* s Case (1958 

A.C. 450) has been comprehensively stated by Kitto 

J. in Haricock y. Federal Commissionerof Taxation 

(108 C.L.R. 258 at p. 283). I do not repeat 

what his Honour there said but it is clear enough 

that here there was an arrangement constituted by 

a predetermined and concerted series of transact 

ions which had the effect, and were calculated to 10 

have the effect, of avoiding the liability of the 

appellant to tax on a specified share of profits 

earned by him in co-operation with a number of other 

medical practitioners and yet leaving him free, to 

all intents and purposes, to make such dispositions 

of that share for his own benefit and for the bene 

fit of his wife and children. Indeed, in its final 

analysis, the picture is little different from 

that which would have appeared if the appellant had 

assigned his future gross income upon condition 20 

that the assignee, after paying the appellant's 

share of working expenses, should then pay to the 

appellant such part of the net amount as he should 

direct and, thereafter, expend the balance in a 

specified manner for the benefit of the appellant's 

wife and children.

For the appellant it was contended that, al 

though the interrelated transactions in question, 

prearranged and concerted as they were, may be said 

to constitute an arrangement, the arrangement, as 30 

such, was not of such a character as to bring it
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within, s. 260. First of all it was somewhat bold 

ly contended that it was "capable of explanation 

by reference to ordinary business or family deal
 

ing, without necessarily being labelled as a mean
s 

to avoid tax" (see per Lord Denning in Newton' s 

Case (supra at p. 466) and then it was suggested 

that the application, of s. 260 is limited to cases 

where it appears that the arrangement which is 

attacked, is concerned with the disposal of a fund 

already in existence when the arrangement is made
. 10 

I confess to sorae difficulty in appreciating the 

basis upon which the latter submission is made fo
r 

the interrelated transactions, pursuant to the 

general framework of the arrangement which had 

been made and which envisaged those transactions,
 

dealt with the ultimate destination of the income
 

that had resulted from the professional activitie
s 

of the eight medical practitioners. Indeed, in 

Newton's Ca se the shareholders had no present 

rights, either by way of capital or income, to the 20 

fund in the hands of their company when they beca
me 

parties to the arrangement which subsequently re
 

gulated the various dealings which took place. 
I 

see nothing in s. 260 to preclude the view that an 

agreement to deal in a particular manner with a 

fund when it comes into existence and which, when
 

that event occurs, is carried into effect, is with 

in the terms of the section.

As to the appellant's first submission it is, 

I think, not open to doubt that the purpose and effect 30 

of the arrangement which is now attacked was to a
void
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tax. It is true, no doubt, that it had other 

ends in view such as the making of provisio
n for the 

appellant's wife and children. But avoidance of 

tax was the means to those ends and a dimin
ution in 

the appellant's tax was not merely an incid
ent of 

what night be regarded as an ordinary famil
y settle 

ment; as I have already indicated avoidance of 

tax on income produced by the professional 
activit 

ies of the eight medical practitioners in q
uestion 

was at the very heart of the arrangement wh
ich was 10 

about as far removed as possible from any c
oncept 

of ordinary business or family dealing. Further, 

it possessed no other feature to deny its t
rue 

character, that is an arrangement having the pur 

pose or effect of defeating, evading or avoiding 

income tax.

A further point was made that even if the 

various dealings did constitute an arrangem
ent of 

that character its avoidance did not enable
 it to be 

said that the appellant had derived the inc
ome in 20 

respect of which he has been assessed. That is 

to say, that no part of the profits earned by the 

professional activities of the appellant c
ould be 

said to have fovind its way into his hands. 
It may 

be of some significance on this aspect of 
the case 

to advert to the manner in which fees were 
paid by 

the patients attended to by the doctors con
cerned 

for the evidence disclosed "that all govern
mental and 

institutional fees were paid by cheques pay
able to 

the doctors concerned and that most of the 
private 30

fees that were paid by cheque were paid by 
cheques
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in which the doctor and not the company (¥estbank) 

was named as the payee" and that where necessary 

the doctors endorsed cheques to enable them to be 

paid into ¥estbank's bank account. In these cir 

cumstances the bulk of the income earned found its 

way in the first instance into the hands of one or 

other of the doctors concerned. It may also be 

of some importance to observe, as I have already 

pointed out, that the disposition of the whole of 

the service fee received by Raleigh from Uestbank 10 

was, for all practical purposes, in the hands of the 

appellant as governing director of Raleigh. But 

it is unnecessary to rely upon these matters in 

rejecting the appellant's submission on this point. 

I have no doubt that the avoidance of the agree 

ments raade by the appellant with Raleigh and West- 

bank produces a situation in which the Commissioner 

is entitled to say that what Vestbank received it 

received in part on behalf of the appellant. The 

part which it can be said to have received on his 20 

behalf is the proportion of the total amount re 

ceived ascertained by applying to that amount the 

percentage used in each of the income years under 

review for the calculation of the services fee 

paid to Raleigh. I have used this formula because 

Raleigh's "service fee" did not remain constant 

during the three years under review. In the year 

ended 30th June 1958 it was 14$ of Westbank's net 

income and in the two years following it was 14.993'p 

and 15»8l5y^ respectively. These variations were 30 

said to have occurred because of the withdrawal of
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one medical practitioner and his family company dur 

ing the second year and other changes in the compos 

ition of those practising ostensibly on West- 

bank's account during the third year. These depart 

ures from the express terms of Raleigh's agreement 

with Westbank show clearly enough that from time to 

time there was agreement among the medical pract 

itioners concerned as to how the profits resulting 

from their professional activities should be shared 

among their family companies. I agree with Menzies 10 

J. that when the agreements between the appellant 

and Raleigh and between those parties and Westbank 

are treated as void as against the Commissioner 

what is left exposed is a receipt of moneys by West- 

bank on account of the medical practitioners in 

question and that to the extent of the percentages 

indicated the appellant can be said, within the mean 

ing of s. 19 of the Act, to have derived income.

Other questions relating to the necessity of

minor adjustments in the assessments which were de- 20 

bated before Menzies J. were not raised upon the 

appeals and I do not refer to them. In my view 

the appeals should be dismissed.

I certify that this and the nine preceding 

pages are a true copy of the reasons for
n

judgment of his Honour Mr, Justice Taylor.

DENIS A. WHITEMAN

Associate 

13th August, 1965.
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I need not repeat the facts in detaili 

It was argued that the arrangement that the
 

taxpayer and his associates made was outsid
e the 

operation of s. 260, Doubtless several elements 

of the total scheme could, for the participants 

in it, have other advantages than the avoid
ance of 10 

a liability for income tax. And when, with the 

advice of their advisers, they concerted and entered 

into the scheme they had some of those adva
ntages 

in mind. But that does not redeem their arrange 

ment and what was done under it from the pr
ovisions 

of s. 260. Moreover, in so far as those ulterior 

advantages do not themselves depend upon th
e avoid 

ance of taxation they can be enjoyed. Section. 260 

makes the arrangement void as against the C
ommission- 20 

er of Taxation only; it does not impair whatever 

be the validity and effect of it and of its
 subord 

inate transactions as between the parties. 
In this 

respect s. 260 is a new form of response to the at 

tempts of taxpayers to escape by lawful mea
ns from 

the tax-gatherer's net. It is not altogether fanci 

ful to see the section as a parallel with the Stat
ute 

of Uses and its reference to "divers and sundry 

imaginations subtle inventions and practice
s". For, 

just as in Tudor times men sought to separate the 30 

enjoyment of the profits of land from the l
egal title 

to it and so to avoid the burdens of the old feudal
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dues, so in modern times men have sought to have 

the enjoyment or the disposition of the produce of 

their labour or their capital without the burden of 

the levy which the state imposes. In each case 

the legislature intervened to frustrate their des 

igns.

A taxpayer may legitimately regard it as a 

businesslike action so to arrange his affairs in the 

interest of himself and his family as to reduce his 

liability for taxes. But that does not mean that 1 ^ 

whatever method he adopts to that end can itself 

be said to be explicable as an ordinary business 

or family dealing putting it outside s. 260. It 

was argued that the arrangement in this case did 

not differ essentially in one of its aspects from 

the mere carrying on by a company of a trading busi 

ness formerly carried on in partnership and in an 

other aspect from the management and investment 

o.f capital assets by a private company and the dis 

tribution among shareholders of the income periodic- 20 

ally arising. The resemblance seemed to me remote. 

Whatever may be said of the company Westbank Pty. 

Limited separately regarded, the combined and inter 

related activities and purposes of it and its com 

panion Raleigh Pty. Limited are certainly remark 

able and out of the ordinary.

A proprietary company, controlled by one man, 

has today taken the place of John Doe, William Roe 

and others who at an earlier time came out of ink 

wells in attorneys' offices to do acts in the law 30 

of which law-abiding citizens might have the benefit
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while avoiding disadvantageous consequences. By 

incantations by typewriter, the obtaining of two 

signatures, payment of fees and compliance with 

formalities for registration, a company emerges. 

It is a new legal entity^ a person in the eye of 

the law. Perhaps it were better in some cases to 

say a legal per sona, for the Latin word in one of 

its senses means a mask: EripituT' persona, manet 

res.

Raleigh Pty. Limited was upon its creation, at 10 

once obedient in its mind and its actions to the 

bidding of its governing director. He was a sol 

icitor, who with his partner had subscribed the 

memorandum of association (each for one share) as 

desirous of themselves being formed into a company.
 

The expressed objects for which, according to the 

memorandum, the company was established range from 

buying and selling all forms of property, manufactu
r 

ing a great variety of goods to building and runnin
g 

ships and aeroplanes, and so forth and so on - stated 20 

with much elaboration and some tautology in fifty- 

seven paragraphs. Tucked away among them was 

paragraph 45s "To carry on the business of import 

ers and dealers in pharmaceutical, medicinal, chem 

ical, industrial and other preparations and articles 

and providers of medical surgical hospital services
 

and facilities of all kinds". Relying on this dis 

ingenuous phraseology the company commenced a form 

of business, surely odd. Pursuant to plan, it 

first bought, or purported to buy, what was said 30 

to be the taxpayer's goodwill of the practice he ha
d
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formerly carried on in partnership with the other 

medical practitioners who were participants in the 

plan, and also his surgical instruments, furniture 

in his surgery, and motor car. He, being then in 

law without the equipment he needed to carry on his
 

profession, a few minutes later covenanted "to serve 

the company as medical practitioner in the business
 

carried on by the company" for a salary and to obey
 

the lawful orders of the directors: the deed further 

provided that he would during the term of the agree
- 10 

ment "whenever required by the board of directors 

serve any company or partnership carrying on a sim
 

ilar business to the company as a medical practit 

ioner during such time as the board of directors 

shall direct". Accordingly he became, at the dir 

ection of Raleigh Pty. Limited, a servant of West- 

bank Pty. Limited. The two companies had been 

begotten and born at the same time. For a medical 

practitioner to enter into an. agreement to become 

the paid servant of a company which was to make it 
20 

its business to hire him out as a servant of an 

other company is surely not an. ordinary business 

dealing. If it were not that we can look further 

and see what was really intended and what occurred 

I would have said that a statement of Lord Atkin's 

was apposite at this point: "I had fancied", his 

Lordship said, "that ingrained in the personal 

status of a citizen under our laws was the right to
 

choose for himself whom he would serve: and that 

this right of choice constituted the main differ- 
30 

ence between a servant and a serf": Nokes v.
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Doncaster ,_e i^is^_jtL t , 19^0 A.C.

1014 at p. 1026. But, of course, the appellant

•was in no danger from his subjection to the dic

tates of Raleigh Pty, Limited, because no sooner

had he become its servant on these terras than he

became in substance and effect its master. That

occurred in this way: the governing director, the

solicitor who had formed the company, resigned, and

the appellant thereupon became governing director

with complete and overriding powers under the memo- 10

randum. This was pursuant to the pre-arranged

plan.

It is not in legal theory impossible or in 

compatible for a person to be both governing dir 

ector in sole control of a company and servant of 

that company or its agent to contract on its be 

half, "always assuming", said Lord Morris, "that 

the company was not a sham" : Lee y. Lee's Air 

Farming Ltd. , (l96l) A.C. 12. If a company is duly 

incorporated and registered under the Act and the 20 

proper records are kept in due form and the pre 

scribed returns are made, it continues to exist as 

a legal entity. In that sense it is a reality not 

a sham. But I thought that in the argument for 

the appellant too much was made of this. The cat 

that the monkey employed to pull the chestnuts from 

the fire was a real cat. And other cats' paws 

have been real too. Straw bail were real men.

Whatever philosophical theory, if any, one

entertains of the nature of corporate personality, 30 

not much assistance for questions such as arise in
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this case is got by emphasising that in law a company

is an entity distinct from its members. What is

important is the function that the company in fact

performs and which it was created to perform. It

is not necessary for the application of s. 260 to

find that the case is one for "lifting the veil".

As to this, see Professor Gower's Modern Company

Law, 2nd ed. (195?) chapter 10. To the authorities

and articles there cited I would add the decision

of the Court of Appeal in Tun s t all y. St e j gmann, 10

(1962) 2 Q.B. 594. There Oriaerod L.J. said that

any departure from the strict observance of the

principle laid down in Solomon's Case, (189?) A.C.

22, "if indeed any of the instances given can be

treated as a departure, has been made to deal with

special circumstances when a limited company might

well be a facade concealing the real facts".

Whether that description could be used of Raleigh

Pty. Limited I do not consider; for X prefer to

regard that company not as a facade or screen but 20

as one of the instruments by which the appellant and

others sought to carry their plan into effect. I

agree with my brother Taylor that it, Raleigh, was

like an assignee to whom the appellant had assigned

the future income which Westbank Pty. Limited was

to collect as the fruits of his practice of his

profession, such assignment to Raleigh being upon

condition that it would deal with the moneys it got

as he, the appellant, directed. That seems to

be substantially the only part Raleigh had to play. 30

Nevertheless its business was treated as sufficiently
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important to justify it paying a salary of 
£1,300 

a year to the appellant's wife. ¥hat services 

she had to perform for Raleigh is not very 
clear, 

because the taxpayer had become the servant
 of 

Westbank and the details of his medical pra
ctice, 

appointments with patients and so forth, we
re no 

concern of Raleigh.

I have made these remarks about Raleigh be
 

cause it sheds a light upon the purpose and
 effect 

of the whole arrangement in which it was cr
eated to 10 

play and did play a part. But I agree with Men- 

zies J. that it is not the interposition of Ral 

eigh that brings the arrangement within s. 
260. 

That comes about, not because of some particular 

element in the arrangement or of any of its
 sub 

ordinate transactions but from a considerat
ion of 

it as a whole.

Of other matters discussed in the argument 
I 

need say no more than that I agree in what 
my 

brothers Kitto and Taylor have written. I agree 20 

that the appeals should be dismissed.

I certify that this and the 6 preceding pag
es 

are a true copy of the reasons for Judgment
 

herein of his Honour Mr, Justice Vindeyer.

DAVID TONGS 
Associate

DATED 12/8/65.
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THE COMMISSIONER OF TAXATION OF THE 

COMMONWEALTH OF AUSTRALIA

Por the reasons given by Kitto J. I agree 

that the appeals should be dismissed.
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IN THE HIGH COURT

OF AUSTRALIA ) No. l49 of 1962———————————

NE¥ SOUTH WALES REGISTRY )

ON APPEAL
FROM A SINGLE JUSTICE OF THE 
HIGH COURT OF AUSTRALIA

BETWEEN
DESMOND LEES PEATE

Appellant

AND 10 
THE COMMISSIONER OF TAXATION 
OF THE COMMONWEALTH OF AUST 
RALIA

Respondent

BEFORE THEIR HONOURS MR. JUSTICE McTIERHAN. 

MR. JUSTICE KITTO, MR. JUSTICE TAYLOR. MR. 

JUSTICE ¥INDEYER and MR. JUSTICE 0¥EN.

WEDNESDAY, THE 12th DAY OF AUGUST 1964. 

THIS APPEAL from the whole of the judgment and 

order of the High Court of Australia given and made 20 

on the ^rd day of December, 1962 by his Honour Mr. 

Justice Menzies a Single Justice of the High Court 

of Australia upon the hearing of an appeal under 

the Income Tax and Social Services Contribution 

Assessment Act, 1936 - 1957 against an assessment to 

income tax for the financial year 1957 - 1958 coining 

on for hearing before this Court at Sydney on the 

21st and 22nd days of April 1964 UPON READING the 

transcript Record of proceedings herein AND UPON 

HEARING Mr. Jenkins of Queen's Counsel and Mr. 30 

Murphy of Counsel for the Appellant and Mr. Byers of 

Queen's Counsel and Mr. Gibson of Counsel for the 

Respondent THIS COURT DID ORDER on the said 22nd 

day of April 1964 that this Appeal should stand 

for judgment and the same standing for judgment this
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day accordingly at Sydney THIS COURT DOTH ORDER 

that this Appeal be and the same is hereby dismiss 

ed AND THIS COURT DOTH FURTHER ORDER that it be re 

ferred to the proper officer of this Court to tax 

and certify the costs of the Respondent of this 

Appeal and that such costs when so taxed and cert- 

ified be paid by the Appellant to the Respondent or 

to his Solicitor, Harold Edward Renfree, Crown Sol 

icitor for the Commonwealth. 10

Sy the Court,

E.P, FOX

ACTING DISTRICT REGISTRAR
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IN THE HIGH COURT

OF AUSTRALIA

NEW SOUTH WALES REGISTRY

No. 45 of 1963

ON APPEAL
FROM A SINGLE JUSTICE OF THE 
HIGH COURT OF AUSTRALIA

BETWEEN
DESMOND LEES PEATE

Appellant

AND 10 
THE COMMISSIONER OF TAXATION 
OF THE COMMONWEALTH OF 
AUSTRALIA

Respondent

BEFORE THEIR HONOURS MR. JUSTICE McTIERNAN, 

MR. JUSTICE KITTO, MR. JUSTICE TAYLOR, MR. 

JUSTICE WINDEYER and MR. JUSTICE OWEN.

WEDNESDAY, THE 12th DAY of AUGUST 1964. 

THIS APPEAL from the whole of the judgment and 

order of the High Court of Australia given and made 20 

on the 3rd day of December, 1962 by his Honour Mr. 

Justice Menzies a Single Justice of the High Court 

of Australia upon the hearing of an appeal under 

the Income Tax and Social Services Contribution 

Assessment Act, 1936 - 1958 against an assessment to 

income tax for the financial year 1958 - 1959 coming 

on for hearing before this Court at Sydney on the 21st 

and 22nd days of April 1964 UPON READING the trans 

cript Record of proceedings herein AND UPON HEARING 

Mr. Jenkins of Queen's Counsel and Mr, Murphy of 30 

Counsel for the Appellant and Mr. Byers of Queen's 

Counsel and Mr. Gibson of Counsel for the Respondent 

THIS COURT DID ORDER on the said 22nd day of April 

1964 that this Appeal should stand for judgment and 

the same standing for judgment this day accordingly
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at Sydney THIS COURT DOTH ORDER that this Appeal 

be and the same is hereby dismissed AND THIS COURT 

DOTH FURTHER ORDER that it be referred to the pro 

per officer of this Court to tax and certify the 

costs of the Respondent of this Appeal and that 

such costs when so taxed and certified be paid by 

the Appellant to the Respondent or to his Solicitor, 

Harold Edward Renfree, Crown Solicitor for the 

Commonwealth. By the Court, 10

E.P. FOX

ACTING DISTRICT REGISTRAR
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IN THE HIGH COURT )

OF AUSTRALIA No. 46 of 1963.

NE¥ SOUTH WALES, REGISTRY )

ON APPEAL
FROM A SINGLE JUSTICE OF 
THE HIGH COURT OF AUSTRALIA

BETWEEN
DESMOND LEES PEATE

Appellant

AND 10 
THE COMMISSIONER OF TAXATION 
OF THE COMMONWEALTH OF 
AUSTRALIA

Respondent

BEFORE THEIR HONOURS MR. JUSTICE McTIERNAN, 

MR. JUSTICE KITTO, MR. JUSTICE TAYLOR, MR. 

JUSTICE WINDEYER and MR. JUSTICE OWEN.

WEDNESDAY THE 12th DAY of AUGUST 1964. 

THIS APPEAL from the whole of the judgment and 

order of the High Court of Australia given and made 20 

on the 3rd day of December, 1962 by his Honour Mr. 

Justice Menzies a Single Justice of the High Court 

of Australia upon hearing an Appeal under the Income 

Tax and Social Services Contribution Assessment Act, 

1936-1959 against an assessment to income tax for 

the financial year 1959-1960 coming on for hearing 

before this Court at Sydney on the 21st and 22nd 

days of April 1964 UPON READING the transcript 

Record of proceedings herein AND UPON HEARING Mr. 

Jenkins of Queen's Counsel and Mr. Murphy of Counsel 30 

for the Appellant and Mr. Byers of Queen's Counsel 

and Mr. Gibson of Counsel for the Respondent THIS 

COURT DID ORDER on the said 22nd day of April 1964 

that this Appeal should stand for judgment and the 

same standing for judgment this day accordingly at
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Sydney THIS COURT DOTH ORDER that this Appeal be 

and the same is hereby dismissed AND THIS COURT 

DOTH FURTHER ORDER that it be referred to the 

proper officer of this Court to tax and certify the 

costs of the Respondent of this Appeal and that such 

costs when so taxed and certified be paid by the 

Appellant to the Respondent or to his Solicitor, 

Harold Edward Renfree, Crown Solicitor for the 

Commonwealth. 10

By the Court

E.P. FOX
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AT THE COURT AT BUCKINGHAM PALACE 

The 29th day of January, 1965

PRESENT 

THE QUEEN'S MOST EXCELLENT MAJESTY

LORD PRESIDENT MR. ROBINSON
MR. LEE SIR WINTRINGHAM STABLE
MRS. CASTLE

WHEREAS there was this day read at the Board a
Report from the Judicial Committee of the Privy
Council dated the 19th day of January 1965 in the 10
words following, viz.:-

"WHEREAS by virtue of His late Majesty 
King Edward the Seventh's Order in Council 
of the 18th day of October 1909 there was 
referred unto this Committee a humble Petit 
ion of Desmond Lees Peate in the matter of 
an Appeal from the High Court of Australia 
between the Petitioner and The Commissioner 
of Taxation of The Commonwealth of Australia 
Respondent setting forth that the Petitioner 20 
is desirous of obtaining special leave to 
appeal to Your Majesty in Council from the 
Judgment of the Full Court of the High Court 
of Australia delivered on the twelfth August 
1964 dismissing three Appeals against an 
Older and Judgment of the said Court made 
and delivered on the third December 1962 
whereby the Court dismissed three Appeals by 
the Petitioner against the disallowance by 
the Respondent of objections by the Petition- 30 
er against assessments of the taxable income 
of the Petitioner made by the Respondent in 
purported pursuance of the Income Tax and 
Social Services Contribution Assessment Act 
1936 as amended for the three taxation years 
from 1st July 1957 to 30th June 1960: that 
the questions which would arise upon an 
Appeal to Your Majesty in Council concern 
Section 260 of the aforementioned Act and 
are of great public interest and importance: ko 
And humbly praying Your Majesty in Council 
to order that the Petitioner should have 
special leave to appeal from the Judgment 
of the High Court of Australia delivered on 
the twelfth August 1964 and for further or 
other relief:

"THE LORDS OF THE COMMITTEE in obedience 
to His late Majesty's said Order in Council 
have taken the humble Petition into consid 
eration and having heard Counsel in support 50 
thereof and in opposition thereto Their Lord 
ships do this day agree humbly to report to 
Your Majesty as their opinion that leave 
ought to be granted to the Petitioner to en 
ter and prosecute his Appeal against the 
Judgment of the Full Court of the High Court
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of Australia dated the 12th day of August 
1964 upon depositing in the Registry of the 
Privy Council the sum of £400 as security 
for costs:

"AND Their Lordships do further report to 
Your Majesty that the proper officer of the 
said High Court ought to be directed to trans 
mit to the Registrar of the Privy Council 
without delay an authenticated copy under 10 
seal of the Record proper to be laid before 
Your Majesty on the hearing of the Appeal 
upon payment by the Petitioner of the usual 
fees for the same".

HER MAJESTY having taken the said Report into con 
sideration was pleased by and with the advice of 
Her Privy Council to approve thereof and to order 
as it is hereby ordered that the same be punctually 
observed obeyed and carried into execution.

Whereof the Governor-General or Officer administer- 20 
ing the Government of the Commonwealth of Australia 
for the time being and all other persons whom it may 
concern are to take notice and govern themselves 
accordingly.

¥.G. AGNE¥



IN THE PRIVY COUNCIL

ON APPEAL FROM THE ) No. of 1965.

HIGH COURT OF AUSTRALIA )

CERTIFICATE VERIFYING TRANSCRIPT RECORD OF

PROCEEDINGS

BETWEEN DESMOND LEES PEATE

Appellant

AND THE COMMISSIONER OF 
TAXATION OF THE
COMMONWEALTH OF 10 
AUSTRALIA

Respondent

CERTIFICATE OF DISTRICT REGISTRAR OF HIGH COURT 

OF AUSTRALIA, NEW SOUTH WALES REGISTRY

I, HAROLD OSCAR FREDERICK CANNON District Regis 

trar of the High Court of Australia, New South ¥ales 

Registry, DO HEREBY CERTIFY as follows:- 

1.____That this Transcript Record of Proceedings 

contains a true copy of all such Orders, 

Judgments and documents as have relation to 20 

the matter of this Appeal and a copy of the 

Reasons for the respective Judgments pronounc 

ed in the course of the proceedings out of 

which the appeal arose.

2«____That the Respondent herein has received no 

tice of the Order of Her Majesty in Council 

giving the Appellant leave to appeal to Her 

Majesty in Council AND has also received 

notice of the dispatch of this Transcript 

Record to the Registrar of the Privy Council. 30 

DATED at Sydney in the State of New South ¥ales 

this day of One thous 

and and sixty-five.

District Registrar of the 
High Court of Australia
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