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1. This is an appeal from g Judgment and Order
of the Court of Appeal of Trinidad and Tobago
(hereinafter reierred to as "the Court of Appeal")
dated the 25th Nawch, 1964, dismissing an appeal
by way of Case Stated from a Judgment and Order of
the Supreme Court of Trinidad and Tobago (herein-
after referred Lo as “the Supreme Court") dated the
31lst July, 1959, whnich confirmed an assassment to
income tax mode uwon the Appellant by the
Rezpondent.

The said zssessment purported to assess
the joint assessable inccme of the Appellant and
his wife (Mrs., Avdrey Jean Reynolds - hereinafter
called "the wife") for the yesr of assessment
ended the 3lst December, 1957, at #32,487.00 and
the chargeable income of the Appellant for the said
year at $27,951.00, the tax thereon being charged
at #11,788.15,

The Regpoendeut disallowed the Appellant's
ciaim to deduct from the Joint assessable income
cf the Appellsrt sand his wirTe gnd from the
Appellantts chargezble income, the sum of
#14,000,00 being lhe amount paid by the wife out
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of her income during the year ended 3ls?t
Dacember, 1956, for the benefit of their four
minor children under a Deed of Covenant, dated
the 28th Decewmber, 1956.

2. The question for determination on this
appeal is, as it is posed by the Case Stated -

"whether, having regard to the provisions

of section 18 of the Income Tax Ordinance,
annual payments made by a wife out of

her own income under a Deed of Covenant 10
to a trustee for the benefit of her

minor children are allowable deductions

in calculating the chargeable income of

the husband with particular reference

to the provisions of Sections 10(1)(f)

and 34(2) of the Income Tax Ordinance."

3. Relevant portions of the Income Tax
Ordinance Cap.33 No.l, as amended, (herein-
after referred to as "the Income Tax

Ordinance") are included in an Mnexure 20
hereto.
4. The facts, as set out in the Case 3tated

for the opinion of the Court of Appeal, are as
follows :-

"The Appellant and the wife live together

and are both in receipt of income from

earnings and investments. On the 28th
December, 1956, the wife entered into a

Deed of Covenant" /Ex.A/" whereby she

created a trust for the benefit of the 30
four minor children of the marriage.

She appointed Mr. Alfred Jefferies Prior

her trustee, and covenanted to pay to

him for a period of 3 years the annual

sums of £3,500 in respect of each of the
children, to be held by him for their

benefit, maintenance and/or education,

until their maturity or marriage which-

ever took place the sooner. At the time

of the execution of the deed the child- 40
ren's ages ranged from 12 years down to

one month.
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"he Appellant’s return for the year of Record
assescment ending 31lst December, 1957, and DP.30,1.35
based on income received in 1956 showed a to
total incowms of $10,164.86., Of this sum P.39,1.12

#18,202 .00 rerresented his wife's income,

"Apzrt from the standard deductions allow-
able. Appellant in his return claimed as
aliowable Cecductions from income payments
made under voree dispositions. Two of
thege dispoegitions were made by himself and
hig clatin was ellowed in respect of these;
the thora was the disposition made by the
wife uwnr.r the aforesaid Deed of Covenant
of the 28th December, 1956, Appellant®s
claim under this disposition (hereinafter
referied Lo as "the wife's annual payments")
s to deduct the whole amount paid there-~
under fuxr the year of assessment, namely
£14,000, Trom the wife’s returned income of
#18,202.00 thus reducing it for tex purposes
to #4.,202. The Commissioner disallowed this
claim and the Appellant duly gave notice of
objective, The Commissioner reviewed his
asseasoent but confirmed it., It is from that
asscgswent that the Appellant appealed."

5 The app=al. to the Supreme Court came up for
hearinrg pefore Blagden A.C.J., who, on the 31lst July, PP.3-35
1959, confirmed the assessment.

6. At the hearing before Blagden A.C.J. it was

contended on behalf of the Appellant that -
"(a) Seoction 6 is the charging section of P.41,1.16
the Income Tax Ordinance and counsequently it to
is not income which is charged with tax but D.42,1.23

only chargeabla incone.

"(b) Soection 18 is purely a machinery section:
by it a2 wife's income ig deemed {10 bhe her
husband s income and is charged in his name.
But this does not mean that the wifetls

income is the husband's income; any disposi-
tion mad? by her of her income remains a
disposition by her and dces not become, nor
is it deemed vo be, a disposition by her
husband out of his income.

"(c¢) The werd ‘income’ in Section 18 must
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Record be interpreted as ‘chargeable income!
since it is only chargeable income which
is in fact charged.

"(3) The wife's annual payments are
allowable deductions under Section
10(1)(f).

"(e) The onus is on the Crown to show
that the wife's annuval payments are
brought back into tax by the provisions
of Section 34(2).

"(£) On its proper construction Section
34(2) does not and cannot apply to the
wife's annual payments for two reasons:

"(i) The phrase 'what would other-
wise have been the income of the
disponer' cannot be construed as
including that which is the income
of the disponer. The income dealt
with in Section 34(2) is income
derived from the corpus of the
disposition and does not include

the corpus itself even if the corpus
is income of the disponer.

"(ii) The words t'such disponer shall,

nevertheless, during the periocd of
the minority of such minor, be
liable to be taxed in respect of the
sums so payable as if such dispos-
ition had not been made! cannot
apply to the wife because, as she

is a married woman living with her
husband, she is not, having regard
to the provisions of Section 18,
liable to be taxed at all."

Te On behalf of the Crown it was contended
that -
p.42,1.24 "(a) Section 5 is the charging Section
t0 of the Income Tax Ordinance and i%
P.43,1.20 charges income and not merely that which

is defined in Section 2 as ‘chargeable
income.?
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"(b) By virtue of the definition of Record
‘incaypacitated person'! in Section 2, a
married woman is an ‘incapacitated person’
for the puvrposes of the Income Tax
Ordinence, and the effect of Section 18 is
not only to make a wifel's income her
husband®s for all purposes relating to
incoae taxation, but also to preclude her
from being a taxpaper or a disponer of
income at all, Consequently she can have no
tchargrable income?, and if she purports
to make a disposition of her income, it is
her husbsnd who must be regarded as the
true diuponer for the purposes of the Income
Tax Ordinance,

"(c) The words of Scection 10(1) prescribing
as allowable deductions 'all outgoings and
expenses wholly and exclusively incurred
during the year preceding the year of assess-
ment by such person in the production of the
income® wust be read as governing all the
paragrayiac which follow; and consequently the
wife's annual payments cannot be considered
as allowable deductions ynder Section 10(1)
(£) inasmuch as the Appellant has failed to
show thet they were 'outgoings and expenses
wholly and exclusively incurred during the
year preceding the year of assessment by
such person in the production of the income!

"(d) Section 10 must be read rogether with
Section 34, so that the onus is on the
Appellant to show not only that the wife's
annuval payaents are allowable deductions
under Section 10(1)(f) but also that they
are not caught by the provisions of Section

34(2) .0
8. In the Cuase Stated Blagden A.C.J. summarised
his conclusions thus :-

"(a) Section 5 is the paramount charging r.43,1.22
gection of whis Crdinance and it charges to
income geunerally and not only chargeable r.44,1.9
inconme,

"(b) Seclticn 6 is a composite section
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embodying both charging and machinery
provisions,

"(¢) The provisions of Section 18

whereby the income of a married woman

living with her husband is deemed to be

that of her husband end is charged in

his name and not hers, include the whole

of the wife's income and not only that

part of it falling under the definition

of 'chargeable income' but they do not 10
operate so as to convert the wife's

income into her husband's income,

Similarly, these provisions do
not preclude the wife from being a
taxpayer nor from being a disponer of
her own income.

"(d) The effect of the word tincluding!

in Sub-Section (1) of Section 10 is to

enlarge the ambit of the allowable

deductions described therein as 'all 20
outgoings and expenses wholly and

exclusively incurred during the year

preceding the year of assessment by

such person in the production of the

income', by the addition of all the

items specified in paras (a) to (g) next
following, and consequently the wife'ls

annual payments, which are payments

coming within the terms of para (f)

are allowable deductions under 30
Section 10(1)."

"(e) The onus is on the Crown to show
that, pursuant to the provisions of
Sections 5, 6 and 18, the wife's
income is liable to taxation; there-
after the onus shifts to the appellant
to show that the wife's annual
payments are allowable deductions
under Section 10(1)(f). The appellant
having discharged that burden, the 40
cnus returns to the Crown, to show that
the wife's annual payments are brought
back into tax by the provisions of
Section 34(2)."
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"(f) Notwithstanding that by Section 2

the definiti~n of ‘'incapacitated person'

ig expressed to include a ‘married woman'

and notwithstanding that by the

provisions of Section 18 the income of a
married woman living with her husband is
deemed to be the income of her husband and

is charged in her husband!s name and not

in her own name, wherc, as here, a wife makes
a disposition out of her own income, she,

and not her husband, is the disponer of it."

"(g) The word 'income' in Section 34(2) is

not res*ricted to !chargeable income' asg
defined in Section 2 and must be given its
unrestricted and natural meaning of 'that
which comes int' considered in relation to
money or money's worth. In the light of
this construction the wife's annual pay-
ments come within the ambit of the phrase
‘what would otherwise have been the income
of the disponer!t."

"(h) The word 'taxed! in Section 34(2)

where it occurs in the phrase 'such disponer
shall, nevertheless, during the period of
the minority of such minor, be liable to be
taxed in respect of the sums so payable

as if such disposition had not been made?
must be construed as embracing the whole
process of taxation, and the said phrase
interpreted as meaning that such disponer
shall be legally liable to the process of
taxation., Accordingly the wife's annual
payments which, by reason of their
disposition are caught by the phrase

*what would otherwise have been the incoume
of the disponer' become 'liable to be taxed
in respect of the sums so payable as if
such disposition had not been made'!, and
are therefore not allowable deductions in
ascertaining the Appellant's chargeable
income."

Dissatisfied with the Judgment of the

Supreme Court the Appellant required Blagden A.C.J,
to state a case for the opinion of the Full Court
pursuant to the Income Tax Ordinance Section 43(10).
The request was granted and in the Case Stated,

Record
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to
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dated the 7th March, 1960, the facts, the
contentions of both sides, the findings of
Blagden A.C.J., and the question of law for
determination by the Full Court were set out
substantially in the terms referred to in
previous paragraphs of this Case,.

10. The Case Stated came up for hearing in
the Court of Appeal (which by that time had
assumed the jurisdiction of the Full Court)
comprising Wooding C.J., Hyatali J.A., and
Phillips J.A. who, on the 25th March, 1964,
dismissed the appeal. The learned Judges of
the Court of Appeal were in agreement with the
decision of Blagden A.C.J. but not with his
reasoning.

11, The learned Chief Justice coummenced his
judgment by referring to the judgment of
Gilchrist J. in the appeal of J.G. Kelshall

vs, C,I.R. No.443 of 1939, in these terums:-

"Tn March 1940 Gilchrist J.,
sitting as a judge in chambers, allowed
the appeal of Joseph Galvan Kelshall.
It was an appeal against the refusal by
the Commissioners of Income Tax to
allow in diminution of his chargeable
income payments which he had covenanted
to make annually to trustees for the
benefit of his two sons. There was no
apreal against that decision. ZEver
since then, the revenue authorities
have accepted like annual payments by
taxpayers as permissible deductions in
ascertaining chargeable income. But,
in order to contain such deductions
within what may be regarded as not
inappropriate limits, the legislature
passed amending legislation making
certain dispositions non-deductible.
Two challenges, however, are raiged by
the instant case. Patrick Arthur
Reynolds, to whom I shall hereafter
refer as "the taxpayer", contends that
the amending legislation is incompetent
to deny him the deductions claimed; the
Commissioner retorts by questioning the
decision of Gilchrist J."
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9.
The learned Chief Justice continued; -~

"...but Gilchrist J. also held, obiter,
that annual payments under covenant out of
income are comprehensible within paragraph
(f) of Section 10(1l) of the Ordinance and
are not excluded by the proviso thereto...

"Obviously his decision had alarming
potentialities; so the legislature moved
quickly to repel the danger, first in 1941,
then again ten years later, (and although
this can in no way affect the instant case,
once more in 1963) amending legislation was
enacted as I stated earlier, The 1951
enactment ineluded Section 34(2)...."

The learned Chief Justice then considered the
effect of Sections 10 and 12 of the Ordinance., He
concluded that they were complementary sections and
that they and Section 5 and the definition of
"chargeable income" in Section 2 should be read
together; that despite the word "include", the
enlargements provided for by the lettered paragraphs
of Section 10?5) should be associated in some way
with the production of the taxpayerts incomej; that
Section 12 was enacted "to make it abundantly clear
that nothing in Section 10(1) should be thought
effectual to allow the deduction of any outgoings
or expenses which are domestic or private expenses
or which are net laid out or expended wholly and
exclusively for the purpose of acquiring the
income,"

The learned Chief Justice concluded:-—-

". ...l have therefore considered that
it should be said very plainly that, subject
to the gquestion which I reserve hereunder,
unless an annual payment is an outgoing or
expense "incurred in the production of the
income", it cannot qualify as an allowable
de?ugtion under any paragraph of Section
lOl ® & 8 & »

"e...The question which I reserve may
now be stated. Although I strongly dis-
approve both the ratio and obiter dictum
of Gilchrist J., I do not expressly overrule

Record
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his decision. I refrain from so doing,
not because I think, as Blagden J, did,
that it "has stood unchallenged and
unquestioned for so long". It was
challenged in this case within a mere
twenty years, so that it had acquired

no antiquity deserving a venerable
respect. What makes me hesitate is that
I consider it an open question which

it is quite unnecessary now to decide and
on which therefore I expressly reserve
my opinion, whether by its subsequent
legislation the legislature has implicit-
ly declared the Kelshall decision to be

a correct interpretation of Section
10(1L)(£f)."

In his Judgment, the learned Chief Justice,

construing several sections of the Incoume
Tax Ordinance, expressed, inter alia, the
following views: -

(4)

(B)

(c)

(D)

A wife has no chargeable income and
is not herself chargeable with tax.
Her income is for the purposes of the
Ordinance her husband's inconme.

A husband must make a true and correct
return of the whole of his income from
every source whatever, which is
inclusive of the whole of a wife's
income. For the purposes of the
Ordinance the whole of a wife's income
is deemed to be the hushandtls.,

A wife is an "incapacitated person"
within the definition in Section 2.

She has no right to object to an
assessment of her income or to appeal
therefrom, Those remedies are available
to her husband only.

Whenever the Ordinance speaks of "income"
without any qualification, it means
income derived from all socurces

specified in Section 5. Accordingly the
whole of a wife'!s income is deemed by
Section 18 to be the income of her
husband and not merely her chargeable

10
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11,

income., DBlagden A.C.J, was wrong in
holding that it is for the purpose only
of ite machinery and not at all of its
charging cections that the Ordinance deems
her income to be his.

Section 34 does not and cannot refer to

a "dispositlon" by a wife, Since she is
not liable to be taxed at all, she cannot
be included within the meaning of the
words "such disponer shall be liable to be
taxed." Further, the income of the wife
is deemed for the purpose of the Ordinance
to be har husbandt!'s income, It is he who,
within the contemplation of the Ordinance,
may dispose of it to or for the benefit of
another, She cannot. "Nemo dat quod non
habet". Nor is it permissible for the
husband to claim that any payment so made
by her is an outgoing or expense incurred
in the production of the income. Her
obligations, however arising, cannot be a
charge debitable against income which is
deemed in whole to be her husband's.

Hyatali J.A. and Phillips J.A. came to the

same conclusion as did Wooding C.J.

14'0

Hyatali J.A. expressed views to the following

effects —

(4)

(B)

(c)

Under the Income Tax Ordinance, as the wife's

income is regarded as being her husband's,
the husband, in the result, becomes liable
to pay tax on the footing that he had
actually earned the aggregate of her income
and his, Section 34 was therefore in-
applicable to a wife's income because she
cannot be a disponer of income which in the
contemplation of Section 18 belongs to her
hushand.

The word "income" bears its ordinary and
natural meaning and that word in Section 18
means the whole of the income accruing to
the wife from the sources specified in
Section 5.

If the wife is not entitled to and cannot

Record
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(4)

(B)

(C)

12.

claim to have, a "chargeable income" she is
debarred from invoking the provisions
of Section 10(1)(f).

Section 10(1)(f) contemplates an annual
payment made by the person chargeable to
tax.

The decision in Kelshall's Case was not
relevant to the present appeal. In any
event "a Court should be slow to overrule
e fiscal decision of this nature when 10
citizens for more than 20 years have
ordered and conducted their affairs on
the faith of its validity; and more
especially when the subsequent conduct

of the Legislature may, with
Jjustification, be interpreted as a
ratification thereof,"

Phillips J.A. was of opinion that:-

A wife is an "incapacitated perscn"

and the person chargeable with tax 20
in respect of a wife living with her

husband is the husband.

A wife has no "chargeable income"

for the purposes of the Ordinance.

Section 18 deems her "income" to be

her husband's. There could not be

any allowable deductions from her

income gua her income., These deductions

can only arise in relation to the

husband's chargeable income which ex 30
hypothesi inecludes the wife's income,

The only payments or expenses which
fall within the scope of Section 10(1)
are expenses incurred or payments

made by the person chargeable to tax.
They would not include alienations

by a wife of a portion of her income
by deed of covenant. Such alienations
cannot be effective to reduce the
amount of her income which, for the 40
purposes of the Ordinance, ig deemed
to be her husbandts,
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(D) Section 34(2) is applicable only to dis-—
positions made by a taxpayer and not to those
made by his wife who is an "incapacitated
person' not assessable or chargeable with
tax, and not "a disponer",

Dealing with the Kelshall Case, the learned
Judge saids-—~

(E) "....Having had the advantage of perusing
the judgment of the learned C.J., I find
myself in complete agreement with his
strictures in relation to Kelshall'ts Case...

", ...This enactument (Section 34(2)) may be
said to be an express modification by the
legislature of the effect of the erroneous
construction put upon Section 10(1)(f) by
the decision in Kelshall's Case., The
intention of the enactment is manifestly to
limit the effect of that decision by remov-
ing from its ambit the precise class of case
now under consideration, namely, a dis-
pogition in favour of minors....

"eoooFor my part I do not think it strictly
necessary for the determination of the
present case to decide whether or not the
judgement in Kelshall's case is correct,
for the simple reason that in my opinion,
even on the assumption that it is correct,
it can have no application whatever to the
circumstances of the case under congider-
ation; whereas in Kelshallt's case it was
the taxpayer himself who had covenanted to
make the annual payments, in the present
case the covenantor making those payments is
not the taxpayer himself but his wife."

16. It is respectfully conceded that the
contention for the Appellant both before Blagden J.
and in the Court of Appeal that "income" in Section
18 means "chargeable income" went too far. In the
appeal before the Board the Appellant will respect-
fully submit that the word "income" in Section 18
means 'net income" (or gains and profits), and not
either “"gross income" or "chargeable income'.

1T, It is respectfully submitted that the
Judgments in the Court of Appeal are baged upon

Record

p.59,T.20
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Record four main erroneous conceptions, namely:-

(o) +that the word "income" when used in the
Ordinance and particularly in Section 18
thereof means "grosg incouwe",

(B) that because a wife is an "incapacitated
person", she is not a legal "person" at
all and can have no "income" and make no
"digbursements" within the meaning of
Section 10,

(C) +that because under Section 18 the 10
"income" of the wife is, for the purpose
of the Ordinance, "deemed to be the
income of the husband", her income is
therefore his and not hers for every
purpose whatsoever,

(D) +that the decision in the Kelshall
Case was wrong and in any event was
not applicable to the present case,

18. An Order dismissing the appeal, in

accordance with the Judgment of the Court 20
of Appeal, was drawn up on the 25th March,

1964, and against the said Judgment and

Order this appeal is now preferred to Her

Majesty in Council, the Appellant having been

granted Final Leave to Appeal by an Order of

the High Court of Justice, dated the 29th

July, 1962,

In the Appellant's respectful
submission this appeal ocught to be allowed,
with costs throughout, and the question 30
posed by the Case Stated answered in the
affirmative, for the following among other

REASONS

1. Because the word "income" when used
without qualification in the Income Tax
Ordinance Ch,.33 No.1 means, not "gross
income" or "Y“chargeable income", but
"gaing and mofits" or "net incoume®,
which, for income tax purposes, are
gynonymous expressions. 40
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Because the "income" referred to in Record
Section 5 is, as those references clearly
indicate, "net income'",

Because it is the "net income" of the
wife and not her "grosg income" which, by
Section 18, is "deemed to be the income
of the Appellant" for the purpose of
calculating and collecting the tax to be
imposed upon him.

Because the wife, although an "incapaci-
tated person'", is a legal person nonethe-~
less and had, in fact, a "gross income" and
a "net income", which could be, and had to
bg, calculated for the purpose of Section
13,

Because the respective "net incomes" of the
Appellant and of the wife fell to be calculated
by deducting from their regpective "gross
incomes" the amounts prescribed by Sections
10,11,12 & 13 of the Ordinance.

Because the annual payment made by the wife
under the Deed of Covenant (which is the
disputed deduction) is a proper deduction
under Section 10(1)(f) in calculating the
net income of the wife - as follows from the
ratio decidendi in Kelsghall's Case, which
was rightly decided.

Because in any event, the decigion in
Kelshall's Case should not now be overruled
for the reasons that :-

(a) it has provided g basis on which
persons have arranged their affairs
over a considerable period of time;
has consistently been accepted by the
Revenue as having been correctly
decided; and was so0 accepted in the
instant case in resgpect of two dispos-
itions, one by the Appellant in favour
of his mother and one by the wife of
the Appellant in favour of hers.

(b) it has been ratified by the legislature
by Section 8 of the Income Tax (Amendment)
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16.

Ordinance 1941 and by Saection 5
of the Income Tax (Amendmont)
Ordinance 1951 and 19,3,
introducing Section 34(2) in its
present forn.

Because from the aggregate of the net

incomes of the Appellant and the wife
(calculated in manner aforegaid) there

then falls to be deducted the "personal
allowances" prescribed by Section 14, 10
15, 16 and 106A to be mde %o the Appellent,

as the individual being taxed, to calculate

his "chargeable income" upon which Section

6 imposes +the tax.

Because Section 34(2) is inapplicable to
the instant case for the reason that the
disputed disposition is a disposition by
the wife who, under the Ordinance, is
not liable to be taxed,

Because the decision in the Court below 20
is erroneous and ought to be set aside.

MALCOLM J, BUTT

R.K. HANICO
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