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1. This is an appeal from an Order, dated the 
19th July, 1961, of the Court of Appeal for Eastern 
Africa (O'Connor, P., Crawshaw and Newbold, JJ.A.), 
dismissing an appeal from a Decree, dated the 30th 
November, I960, of the Supreme Court of Aden 
(Gillett, Add, J.), dismissing an action in which 
the Appellants claimed declaiations (i) that a 
Conveyance of a certain house by one Ismail Abdulla 
Gulab (hereinafter called "the deceased") to the 

20 first Respondent was null and void, and (ii) that 
the said house formed part of the estate of the 
deceased.

2. The following are the statutory provisions 
upon which reliance has been placed in the pro 
ceedings °

G out rac t _ Ordinarj.c_e_g_

cap.30
of an

Record

Laws of Aden, .1.95.5.. _ _ _
25. (l) The consideration or object
agreement is lawful, unless - 

it is forbidden by law? or
is of such a nature that, if permitted, it 

would defeat the provisions of any law; 
or involves or implies unlawful injury 
to the person or property of another 5 
or

is immoral, or opposed to public policy 
within the principles of the Common Law 
of England.

p.79.
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Record In each of these cases, the consideration
or object of an agreement is said to be un 
lawful .

(2) Every agreement of which the object 
or consideration is unlawful is void.

27. (l) A promise for which there is no con 
sideration is not enforceable at law, unless -
(a) it is expressed in writing and registered 

under the law for the time being in force 
for the registration of documents, and 10 
is made on account of natural love and 
affection between parties standing in a 
near relation to each other? or unless

(b) it is a promise to compensate, wholly or 
in part, a person who has already volun 
tarily done something for the promisor, 
or something, which the promisor was 
legally compellable to do; or unless

(c) it is a promise, made in writing and
signed by the person to be charged there- 20 
with, or by his agent generally or 
specially authorised in that behalf, to 
pay wholly or in part a debt of which 
the creditor might have enforced payment 
but for the law for the limitation of 
suits.

In any of these cases, such a promise 
may be enforced in the same manner as a con 
tract supported by consideration.

(2) An agreement to which the consent of 30 
the promisor is freely given is not void 
merely because the consideration is inadequate, 
but the inadequacy of the consideration may 
be taken into account by the Court in deter 
mining the question whether the consent of 
the promisor was freely given.

(3) Nothing in this section shall affect 
the validity, as between the donor and donee, 
of any gift.

Evidence Ordinance; Laws of Aden., 19^.5jL_^ap,tlS 4°
100. (1) When the terms of any such contract, 
grant or other disposition of property, or 
any matter required by law to be reduced to
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the form of a document., have been proved ac 
cording to the last section, no evidence of 
any oral agreement or statement shall "be ad 
mitted, as between the parties to any such 
instrument or their representatives in inter 
est, for the purpose of contradicting, vary 
ing, adding to, or substracting from, its 
terms;
Provided that ~

10 (a) any fact may be proved which would in 
validate any document, or which would 
entitle any person to any decree or 
order relating thereto; such as fraud, 
intimidation, illegality, want of due 
execution, want of capacity in any con 
tracting party, want or failure of 
consideration, or mistake in fact or law;

(g) oral evidence of the acts and the con 
duct of parties may be admitted for the 

20 purpose of showing the true nature of a 
transaction.

3. The first Appellant was the sister of the p.10, 11.20-2?. 
deceased, and the second Appellant was his cousin. 
The second Respondent was the widow of the deceased 
and the first Respondent was the sister of the 
second Respondent. All the parties were Moslems,
and in matters of succession were subject to Moslem p.22, 11.20-22. 
law. According to that law the two Appellants 
and the second Respondent were the heirs of the 

30 deceased, the first Appellant being entitled to
half his estate and the second Appellant and second 
Respondent each to a quarter,

4. The Appellants issued their Plaint in the pp.1-4. 
Supreme Court of Aden on the 21st November, 1959° 
In it they pleaded that the deceased had died at 
Aden on the 10th August, 1959. He had brought up 
the first Respondent since childhood,, and the 
first Respondent had lived with the deceased and 
the second Respondent for about 25 years. The de- 

40 ceased had owned a house at Section E, Street No.3. 
(This house is hereinafter called "the house"). 
The first Respondent, the Appellants alleged, about 
two years before the death of the deceased had ob 
tained a conveyance of the house to her by way of 
absolute sale for Shs.25,000. The conveyance had 
been registered. The Appellants went on to allege
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that the deceased had died at the age of about 72, 
and had Toe en infirm in mind and body for nearly 
three years before his death. They contended 
that the transfer of the house had been sham and 
bogus, and the Respondents had obtained it during 
the infirmity of the deceased with the intent of 
depriving his legal heirs of their rightful shares 
in his estate. They therefore submitted that the 
conveyance was void, as being without consideration, 
and fraudulent. They further submitted (in para- 10 
graph 7 of the Plaint] that the deceased had in 
tended to give the house to the first Respondent 
and the sale had been merely ostensible, with no 
consideration passing. It had, they alleged, 
been at much below the normal value of the house. 
The Appellants pleaded that the second Respondent 
was joined only as a formal party to the proceed 
ings, as she had been unwilling to join as a 
Plaintiff. They sought a declaration that the 
conveyance of the house, dated the 19th August, 20 
1957, was null and void and a declaration that the 
house was part of the estate of the deceased.

p.4, 1.27; 5. Annexed to the Plaint was the Deed of Sale of 
p.81. the house from the deceased to the first Respond 

ent} dated the 19th August, 1957. This deed had 
been duly registered in accordance with the Docu 
ments Registration Ordinance (Laws of Aden, 1955, 
cap.49) 

PP«5-7° 6. By their Defence, the Respondents admitted
that the Appellants and the second Respondent were 30 
the heirs of the deceased, and the deceased had 
owned the house. He had sold the house to the 
first Respondent by the Deed of Sale of the 19th 
August, 1957. The deceased had sold the house in 
order to pay his creditors and also to pay for his 
medical treatment, and the Appellants had all the 
time been aware of the sale. The deceased had 
died at the age of about 64, and had been sound in 
body and mind when he executed the conveyance. The 
Respondents denied that he had been infirm in mind 40 
and body for three years prior to his death. The 
Respondents denied the allegation that the first 
Respondent had obtained the transfer of the house 
in the infirmity of the deceased, and also denied 
that the conveyance was void or fraudulent. The 
first Respondent had paid Shs.25,000 to the de 
ceased for the house, and was the absolute owner 
of the house. The Respondents also did not admit,
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that the sale had been made in order to defeat the 
rights of the heirs of the deceased, and denied 
that the deceased had wanted to give the house to 
the first Respondent.

1, The Appellants delivered a Rejoinder, the ef- pp.7-9° 
feet of which was to join issue with the Respond 
ents,, They alleged in the Rejoinder that the p.8, 11.15-16. 
value of the house was approximately 3hs.60,000.

8. The action came on for trial before Grillett, 
10 Add, J., on the llth May and the 13th and 22nd of

July, I960. Evidence was given on both sides in pp.11-35. 
accordance with the respective allegations in the 
Pleadings. In view of the findings made by 
Gillett, Add, J., and the learned Judges of the 
Court of Appeal, it is not necessary to go further 
into the evidence here.

9. Gillett, Add, J., reserved his judgment, which pp.41-46.
he delivered on the 30th November, I960. Having
set out the circumstances of the parties and the pp.41-43.

20 issues, he said he was satisfied upon the evidence p«43« LI.9-30. 
that the deceased was mentally sound in August, 
1957o He found no evidence that the deceased was 
mentally infirm until four days before his death. 
The learned Judge was further satisfied that, at 
the time of the transfer of the house to the first 
Respondent, the deceased had not been in immediate 
fear or expectation of death. GoJlett, Add, J., p.43. 1.32 - 
went on to consider the evidence called by the P«45, 1.2. 
Respondents to prove the payment of Shs.25,000 for

30 the house. He concluded that the balance of
probabilities was strongly against the first Re 
spondent's having been able to raise Shs,25 ? 000, 
and said he did not regard the witnesses who had 
described the actual payment as truthful. His 
finding on the point was that the first Respondent 
had given no financial consideration. for the
transfer. The learned Judge said the deceased P»45, 11-3-27. 
had transferred the house to the first Respondent 
intending her to have it and keep it, but there

40 had been nothing unlawful in that intent. By Mos 
lem lav; the owner of the property could sell or 
dispose of it in any wa;(; he liked during his life 
time? it was only with regard to dispositions to 
take effect after his death, or dispositions made 
in extremis, that his power of disposition was
limited by the rights of his heirs. On consider- p.45> 11.28-37 
ation of all the evidence, the learned Judge held
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tiiat the Respondents had. not caused the deceased 
to make the transfer by undue influence- On the

p.45, 1.40 - facts as he had found them, the position was that 
p.46, 1.25. the deceased during his lifetime had sought to

transfer the house to the first Respondent out of 
natural affection and gratitude. For reasons 
which were not clear he had purported to do this 
by means of a sham sale, but no consideration had 
in fact passed. The Respondents had continued to 
live in the house with, the deceased until his 10 
death. The first Respondent had not pleaded, in 
deed, had denied, that the transfer was a gift, 
but the learned Judge found that the property in 
the house had passed to her although she had not 
paid money for it. The transfer had been effect 
ed by ,a registered document signed by the donor 
and attested "by two witnesses. The action was 
accordingly dismissed with costs.

10. The Appellants appealed to the Court of Appeal
pp.46-47- for Eastern Africa, by a Memorandum of Appeal dated 20

the 22nd March, 1961. By their grounds of appeal 
they contended that the learned Judge, having found 
the sale transaction was without consideration, 
should have held it to be void in point of law, so 
that no transfer of the house had taken place $ 
they also contended that he ought to have held 
that it was the intention of the deceased to de 
prive his lawful heirs of their rightful inherit 
ance.

11. The appeal was heard by 0'Connor, P., Crawshaw 30 
pp.70-78. and Newbold, JJ.A., on the 20th June, 1961. Judg 

ment was reserved, and was delivered on the 19th
pp.70-74. July, 1961. The learned President first summar 

ized the facts and the pleadings and the judgment
p.74, 1.8 - of Gillett, Add, J., in the Supreme Court. He then 
p.75, 1.19- said it had been argued for the Appellants that,

by virtue of Section 27 of the Contract Ordinance, 
a sale without consideration was void and would 
not pass ownership of property. Counsel for the 
Appellants had conceded that the deceased could 40 
have made a valid gift of the house, "but had argued 
that the Respondents, not having pleaded a gift, 
could not be heard to allege that the transaction 
was a gift. He had further argued that, if the 
transaction was a gift, it had been made by the 
deceased when in extremis and consequently was in 
valid. The Learned~~President said that Section 
27 had no application to a completed transfer of
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property without consideration, where no question 
of enforcing an agreement arose. Even if that 
were wrong, he thought that the transaction in the 
present case might well have fallen v/ithin the ex 
ception in Section 27(1) (a.) 5 it vas, however, un 
necessary to decide this point, as he thought the 
transaction was valid f,3 a gift made by a Moslem 
during his lifetime. 0'Connor, P. then said that 
Counsel for the Appellants had argued that the Re- p.75, LI.20-49.

10 spendents could not be heard to say that the 
transaction had been a gift, as thejr had not plead 
ed this and the first Respondent had denied it. 
The Appellants themselves, however, in paragraph 7 
of their Plaint, had pleaded an ostensible sale 
without consideration, in fact intended to transfer 
the house by way of gift. This was what the 
learned Judge had found to have occurred, and upon 
the Appellants' ov/n pleadings it had been entirely 
open to him to do so. This transaction, the P»76, 11.1-27.

20 learned President said, constituted in law a gift 
of the house by'the deceased during his lifetime, 
which would be valid under Moslem law. He had 
not been in extremis_ when he made the gift, and 
the learned President agreed with the finding of 
G-illett, Add. 3. that he had not then been in 
immediate fear or expectation of death. Counsel 
for the Appellants had argued that the transaction p.76, 1.28 - 
was void under Section 25 of the Contract Ordin- P«77» 1.8. 
ance, because the intention had been to deprive

30 the heirs of their rights in the estate of the 
deceased. 0'Connor, P. said there was nothing 
unlawful in a Moslem disposing of his property by 
a gift made two years before his death when he was 
not in extremis or in imminent fear or expectation 
of death. Certainly such a gift was not unlawful 
merely because it deprived the apparent heirs of 
their expectations. The learned President agreed 
with the finding of G-illett, Add. J. that the Re 
spondents had not caused The deceased to make the

40 transfer by undue influence.

14. Crawshaw and Newtold, JJ.A. agreed with the p.78. 
judgment of 0'Connor, P., and the appeal was dis 
missed with costs.

15. The findings of fact made by Gillett, Add. J. 
upon the evidence included the followings

i) that the deceased was mentally sound in 
1957;
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ii) tliat the deceased was not in immediate 

fear or expectation of death, when he trans 
ferred the house to the first Respondent ?

iii) that the Respondents did not cause the 
deceased to make the transfer "by undue influ 
ence.

In the Court of Appeal, 0'Connor, P, with v;hom the 
other learned Judges agreed, expressly concurred 
in (ii) and (iii) of these findings, and the Re 
spondents respectfully submit that it is implicit 10 
in his judgment that he also concurred in (i). 
There are, therefore, concurrent findings of the 
Courts below upon these matters of fact.

16. Both the Supreme Court and the Court of Appeal 
held that the deceased gave the house to the first 
Respondent. The Respondents respectfully submit 
that this conclusion was open upon the pleadings, 
since the Appellants themselves expressly contend 
ed in the Plaint that the deceased intended to 
give the house to the first Respondent and there 20 
was merely an ostensible sale, with no considera 
tion passing. In view of the findings of fact 
set out in paragraph 15 above, the gift of the 
house thus held to have been made by the deceased 
to the first Respondent was, in the Respondents' 
respectful submission, perfectly lawful and valid, 
and is not liable to be set aside either on the 
ground of an intention to deprive the heirs of the 
deceased of their rights in his estate or on any 30 
other ground.

17. The Respondents respectfully submit that S .27 
of the Contracb Ordinance has nothing to do with 
the case, because the transfer of the house from 
the deceased to the first Respondent was completed 
in 1957 and no question arose in these proceedings 
of enforcing any agreement between them. Alter 
natively, the Respondents respectfully submit that 
the agreement between the deceased and the first 
Respondent was enforceable under the provisions of 40 
s.27.

18. The Respondents respectfully submit that the 
Order of the Court of Appeal for Eastern Africa 
was right and aught to be affirmed, and this appeal 
ought to be dismissed with costs, for the 
following (amongst other)

R E__A_JL_0_ J[_§. 
1. BECAUSE the conclusion that the deceased
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gave the house to the first Respondent was open 
upon the pleadings s

2. BECAUSE the Court of Appeal and the Supreme 
Court made concurrent findings of fact s

3. BECAUSE upon the facts thus concurrently 
found the transfer of the house to the first 
Respondent was valid in all respects and not 
liable to be set asides

4= BECAUSE of the other reasons given by the 
10 learned Judges of the Supreme Court arid the 

Court of Appeal.

J. G. le QUESNE.
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