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10 RELCORD OF PROCEEDINGS
NO.1l

ORDER OF APPOINTMENT OF OFFICIAL RECLIVER
a5 LIQUIDATOR

IN HER MAJESTY'S HIGH COURT OF UGANDA AT KAMPALA
COVPANIES CAUSE NO.1l of 1959

IN THE MATTER OF The Companies Ordinance
and

IN THE MATTER OF Industrial 0il Products
Corporation Limited
20 (in liquidation)

HUGHES — Petitioners
No Opposition
On hearing Counsel and reading papers order made.

Official Raeceiver appointed Liquidator.
Sgd. T.5,G.LEWIS Judge.

In the
High Court
of Uganda

No.l

Order of
Appointment

of Official
Receiver as
Liguidator :
3rd April 1959
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2.

No.2

ORDER OF APPOINTIMENT OF J.S.0'NEILL
and J.MJMACKENZIE as LIQUIDATORS

IN HER MAJESTY'S HIGH COURT OF UGANDA AT KANPALA
COMPANIES CAUSE NO.1ll of 1959

IN THE MATTER OF The Companies Ordinance

and
IN THE MATTER OF Industrial 0il Products

Corporation Limited
(in liquidation) 10

HUGHES -~ Petitioners
Official Receiver not present
On reading application cf the Official Re-
ceiver, J.S5. O'Neill and J.M.}MacKénzié appointed

ligquidator in lieu of the Official Receilver.

Sgd. X.G. BOOWEDT Judge.

No.3

FURTHER REPORT OF THE COFFICIAL RECEIVER
AND AWNNEXITRES

IN HER MAJESTY'S HIGH COURT OF UGANDA 20
Companies Cause No.,ll of 1959
Industrial 0il Products Corporation Ltd.
in liquidation.

FURTHER REPORT

The Official Receiver in pursuance of Sec-
tion 182(2) of the Companice Ordinance hereby
further reports to the court as follows:-

1. The company was incorporated in Ugeanda on



sic  the 28th July, 19%59. In the
High Court
2. The original directors of the company of TUganda
were - S
No.3

(a) Narshibhai Mafﬁabhai Patel.
i T 3 R Vorahi i 3 a1
(b) M;zéminlbhal w/o Nershibhai Margabhai Further
eL. Report of

the Official

3. As from the lgt day of Illay 1952 the direct- Receiver and

ors were -

Annexures
~ ag Narshibhai Margsbhai Patel fggg October
10 c) Musabhai Noormohamed Tejani conbinued
d) Hussenali Jetha ZBsmail

f) Purshottam Laldas Patel

4.

were

ée) Fbrahinm Noormohamed Tejani
As from the 27th November 1952 the directors

) Musabhai Noormohamed Tejani
) Hussenali Jeths Esmail
e¢) Ebranim Noormohamed Tejani
(f) Purshottam Laldas Patel

20 5. As from the 18th June 1953 the directors

were $-—

¢) Musabhai Noormohamed Tejani

d2 Husscnali JSetha Esmail

e) Ebrahim Nocrmohamed Tejani

gfg Purshobttam Laldas Patel

g) Alibhai Suleman Kaba
6. 4Ls from the 28th December 1954 the directors
were :-—

usabhai Noormohamed Tejani
Ebranim Joormchamed Tejani
Purshottam Laldas Patel
Alibnai Suleman Kabo

Jetha Bros.Ltd.

30

NSNS
S HhO O
NI G AT

7. As from the lst Jenuary 1657 the directors
were

(¢) Musabhai Noormohemed Tejani
(£f) Purshottam Laldas Putel
(g) Alibhai Suleman Kaba
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8. As from the lst February 1957 the directors
were -

(fg Purshottam Laldas Patel
(g) Alivhai Suleman Kaba

9. As from the 26th July 1957 the directors
were -

Egg Alibhai Suleman Keba
i) Kassamali Suleman Kaba

The above two persons are the present directors
of the Company.

Knowledge of Insolvency.

10, Since the end of 1955 the directors of the
company appear to have been aware that the Com--
pany was insolvent in both meanings of the word,
that is, inakility tc meet the company's debts
and the deficiency in the value c¢f assets over
liabilities. This knowledge of insolvency is
evidenced in four ways.

(1) The Minute of directors' meetings held on -
the 14th November 1955, 30th November 1955,
30th December 1955, 6th January 1956.
(Annexures "AM to "D').

(ii) The directors' handling of the cotton seed
trading between November 1954 and December
1955, 1In November and December 1954 the
company contracted to purchase a total of
5,700 tons of cotton seed of which 5,378
tons were delivered at prices ranging from
Shs.551/~ to She.601/- per ton (against
Shs.400/- in 1953). No forward contracts
for the sale of cotton seed, oil and cake
were made. The selling prices of cotton
seed oil and cake were insufficient to
cover the increased cost of cotton seed and
both the cotton seed o0il and cake was gold
at a loss.

(iii) The statement of the approximete capital
position drawn up as at the 10th Januvery
1956 (Annexure "E") where no deprsciation
was made for fixed assets and on the con-
trary where the value of the agssts was
written up.

10

20

30

40



5.

(iv) At the beginning of 1956 the auditors of
the company Messrs.R.M.Shah & Company ad-
vised the directors to put the company
into liguidation on the ground that the
Compony was unable to pay its debts.

Fraudulent Trading.

11. The directors of the company appear to

have carried on business with intent to defraud

creditors and for fraudulent purposes. This
10 fraudulent trading is evidenced in two Wways

(i) A Statement of approximate capital posi-
tion as at the 10th January 1956 was pre-
pared by the company in order to obtain
an extension of credit from the Lint Mar-
keting Board and to obtain a licence to
bid at the auction held on the 1l4th Janu-
ary 1956. This statement shows a surplus
of £2,995 as at the 10th January, 1956.

' This statement is quite untrue. As at
20 the 31lst December, 1955, only 10 days”
prior, the liabilities exceeded the assets

The conversion of this deficiency to a
surplug of nearly £3,000 wag effected.

(a) by adding back to the value of the fix-

ed assets depreciation previously
written off amounting to £23,400;

(b) by adding a further £19,000 to +the
value of the fixed assets;

30 (¢) by eliminating the bad debts provi-
sion of £2,500;

(da) by eliminating the income tax provi-
sion of £2,500;

(e) by a reduction in the excess of cur-
rent liabilities over current-: assets
amounting to approximately £1,000.

These "adjustments" had the result of show-

ing the fixed assets al nearly double their
real value.

40 (ii) The credit obtained from the Lint Market-
ing Bozrd was misapplied.

In the
High Court
of Uganda

No.3

Further
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the Official
Receiver and
Annexures
22nd October
1959

continued
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6.

(a) in the year ending 31st December 1955
£193,676 was available for application
during the year and was applied as
under -

1. Lost in trading £66,519

2. Paid to share-
holders by way

of dividend T,500
3. Used to reduce
liabilities to 10
other credi-
tors 119,557 £193,676

(b) In the year ending 3lst December 1955
£256,896 was received by the Company
from the sale of oil, cake and cotton
seed but only £30,744 was paid to the
Lint Marketing Board against the bal-
ance of the purchase price of cotton
seed which amounted to &£139,615.

Illegal Payments. 20

12. The Directors of the Company appear to have
made some illegal payments. Two dividends have
been paid by the Company. The first amounted
to £2,500 and wag paid in 1954. The second was
£7,500 paid in 1955.

(1) At the Annual Genersl Heeting held on the
20th September 1954 it was resolved that,on
the recommendation of the Directors, no
dividend should be declared., Nevertheless
a meeting of the Directors held on the 3lst 30
December 1954 purported to declare the divi-
dend of £2,500 out of the profits of +the
year to the 3lgt December 1953. This divi-
dend exceeds the amount recommended by the
directors and infringes Article 89 of Table
A which is adopted by the Company: T  This
dividend not being an interim dividend
should have been declared at a genersl meet-
ing and not at a meeting of directors.

(1i) The second dividend of &7,500 was purported 40
to be declared at a directors' meeting held
on the 1l2th March 1955 anéd to come oubt of
profits of the year to the 3lst Deccmber



10

20

30

40

7.

1954. This dividend also not being an . In the

interim dividend should have been declar- High Court

ed at a goneral meeting and not at a of Uganda

neeting of directors. ' —_—
The Tirst dividend of £2,500 was paid No.3

out of capital to the extent of &£1,411 Further

and the second dividend of £7,500 was Report of

paid out of canital to the extent of £664
according to the books of account of the
COmpPany .

the Official
Recelver and .

Annexures
(iii) In the first balance sheet of the company %g?g October
as st 15%th November 1952 the difference continued

between the value of the agsets acquired
of £31,583 and the issued share capital
of £25,000 that is a sum of £6,583 was
credited to lasaka Ginners Ltd. This
amount of £6,583 was included in credi-
tors in the balance sheet at 3lst Decem~
ber 1953. In the balance sheet at 3lst
December 1954 it was shown as ~-due”  to
shareholders and in September 1955 It was
credited to the following individual
shareholders' accounts :-

E.N., Tajani 1,316

Jetha Brothers Ltd, 1,316
P.L.Patecl 1,317
A.S.Kabha 1,317

£ 6,583

A1l that time all these shareholders were also
Directors of the Company. These credits were
dravm in cagsh by the sharehclders or used to
offset debit balances in their accounts during
1955. It appears that this £6,583 should have
been credited to the appropriate asset accounts.
In any event, if available for distribution, it
should not have bsen distributed to sharehold-
ers when the Company was insolvent thereby re-
ducing the money available to the creditors.

WHEREFORE in view of the facts hereinbefore

recorded the Official Receiver ig of the opin-
ion that a fraud has been committed Dby - the
undermentioncd Directors since the formation
of the Comvany and zccordingly requests that
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8.

this Honourable Court shall direct the under-
mentioned Directors of Industrial 0il Products
Corporation Ltd. to attend before the Court at
a date to be appointed for the purpose and be
publicly examined asg to the conduct of  the
business of the Company and as to each of their
conduct and dealings as a Director thereof :-
(¢) Musabhai Noormohamed Tajani,

P.0.Box 1371, Kanmpala.

(d) Hussenali Jetha Esmail, P.0.Box 690,
Kampala.

(e) Ebrahim Noormochamed Tajani, P,0.Box 1371,
Kampala.

(g) Alibhai Suleman Kaba, P.0.Box 1559,
Kampala.

Dated at Kampala this 22nd day of October 1959.
(signed) B. BATCHELOR

Ag. OFFICIAL RECEIVER.

ANNEXURE "A" — MINUTES OF MEETING

APPENDIX AW

MINUTES OF THE MEETING HELD ON
14TH NOVEMBER 1955
INDUSTRIAL OIL PrROTLUCTS CORPN. LTD.

The Meeting of the Board of Directors was
held today, the 14th November 1955 in the Mill

Office at 6.30 p.m. wherein the following were
present -~

Mr. Musa N. Tajani
Mr .Abrahim ¥,Tajani
Nr.P.L.Patel
Mr.S.J.Ismail
Mr.A.S.Kaba

Chairman

Absent, irn Mombasa
on business.

The Chairman explained the interview ke had
Jjointly with Mr.S.J.Ismail with the representa-
tive of the Uganda Lint Marketing Board nsmely

10
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M/s. Spencer and Wilcock. The Lint™M, Board In the
pointed out that our Company was owing™ to High Court
them approximately £110,000 for the cotton of TUganda
seeds supplied to ug during 1955 and further _—
pointed out that some of the bagzaar people have No.3

spread rumours that our Mill is in a  heavy
loss anc added that our business was sealed Dby

nman
Bank on the 12th instant. Annexure "A

to Further
The L.M.B. 2lso asked what arrangements we g;g?gzaif the
have for paying them their money. Receiver

It was explained to them that no doubt the ig?g October

Company has lost money in business of cotton
seed and maize due to fluctuations of market.
It was further assured to the L.H.B. that the
rumours about the sealing of our business were
unfounded and false.

continued

As regerds to the payment Mr. Wilcock
pointed out that the L.M.B. have demanded money
from each and every oil Millers and +that they
do realise that no Millers were in a position
to pay immediately on demand. But if we could
secure thelr money by giving some sort of secu-
rity then there shall be no difficulty. But
we must have sufficient security.

The above wac answered that it is possible
for us to give the L.M,B. our title deed of the
0il Mill as security but this must be~ decided
by the Board of Directors and will inform™ ~them
the results of the meeting as soon as possible.
Of course we ghall have to pay some money to
the bank before we could clear our title deed
from the bank.

The Chairmen explained that the position
of trade was that we have been doing a very
large trade in our line and it would be diffi-
cult to find out the exact figure of the loss
at the moment, but under these circumstances
it seemed difficult to maintain the present pos-
ition of the business. The Chairman also point-
ed out regarding the investment made by the Com~
pany in purchasing the shares of the Ug. Pres-—
sure Brick Ltd. and told the meeting that we
should sell those at leasgt at cost to any in-
terested buyers.

It was also discussed +that +the present
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overdraft facility with the Starndard Bank of S.A.
Ltd. we have of about £20,000 to be paid which
ig of course against the stock and property de-
bentures. If we collected our outstanding and
sell our goods it is possible that we could get
our title deed cleared from the bank and this
could be deposited with the Lint Marketing Bourd,
ag the gecurity.

It was also stated by the Chairman that ilr.
Kaba will stay about a week more in Mombasa in 10
order to seal various consignments of our cotton
seed cake held up in Mombasa which arc refused
by the buyers.

All the Directors agreed uvnanimously to the
above and asked the Chairman to proceed further.

The meeting terminated at 9.30 p.m. after
vote of thanks to the Chairman as there was no
other business to attend.

(signed) DMuea N.Tajani (Chairman).

ANNEXURE "B" — MINUTES OF WEZTING 20

APPENDIZ "B

MINUTES OF THE MEETING HDLD AT THE
REGISTZRED OFFICE OF THE INDUSTRIAL
OIL PRODUCTS CORPORA ION LIMITED,
KAMPATA .

The Meeting of the Board of Directors was
held at the office of the Industrial 0il Pro-
ducts Corporation Ltd. Kampala on 30.11.55 at

.9 p.m, and the following were present :-

Mr. Musa N, Tejani

Mr. Abrahim N. Tajani
Mr. Purshettam L.Patel
Mr. S.J.Ismail

Mr. A.S.Xaba

Chairman 30

on business in
Mombaga.

The Chairman peinted out that the Lint
lMarketing Board have demanded their moneys Shs.
2,254,000/- as soon as possible and according



10

20

30

40

11.

to personal interview with the ofticers they
have agreed to take the title deed against se-
curity and that we nmust hurry up and give them
the title deed.

The Chairman algsc pointed out that first of
all we must pay out Bank overdraft in order to
make out title deed free from Bank charges re-
gistered by Bank.

It was unanimously agreed that we must col-
lect out our oulstanding and must sell whatever
stock we have including the Delinting machines
and store built on plot No.l48, Industrial Area,
Kololo, and obtain cash as much as possible and
pay the some to the Lint Marketing Board. The
title deed of the Iill should also be delivered
to the Lint larketing Board after paying out to
the bank as a security for safeguarding the
L.M.,B. money. This was agreed.

The Chairman pointed out that as the Com-
pany is under loss we must give one month's
notice to our permanent staff except our account-
ant Mr. Sheh who is regquired to draw our balance
sheet of the Company, and this was agreed upon.

The Chairman also informed that as our cott-
on seed crushing is over and we have only maize
left for gristing and therefore we only need
about 10 africars to run this and 10 Africans
including the mechanic to overhaul the expeller
and this was approved.

The Chairman 2lso suggested that as our Com-
pany is under loss we, the directors, must work
free for some time until the definite return of
the profit is worked out and the Chairman propos-—
ed that no monthly salary is to be drawn from
1/12/55 and we must work hard to finalise the
company asset and liability and put before our
biggest creditor, Messrs. Lint Marketing Board,
Kampala, to give us a necessary advice for fu-
ture trading and continuatior of the business.
This suggestion was unanimously agreed and pass-—
ed.

Mr. Suleman raised a question that hew much
is the cost of our Iiill: this was answered by
the Cheirmen Shs. 1,510,000/- building and mach-
inery without depreciation and plus site value.

In the
High Court
of Uganda

No.3

Annexure "“"B"
to Further
Report of the
Official
Receiver
22nd Octobher
1959

continued



In the
High Court
of Uganda

No.3

Annexure "B"
to Further
Report of the
Official
Receiver
22nd October
1959

continued

12.

Second question wag in cage if the Lint Mar-
keting Board does not facilitate us in respect of
their debt what will happen.

Answering this cuestion the Chairmen said
that our Company is not in a position to pay out
these full amounts due, but after collecting the
outstanding some money could be paid and  the
title deed could be given for sccurity “to~ the
Board for their money's safeguard. Should any
difficulty arise we shall have to file & Bank-
ruptcy with the Official Recelver, but let
us hope for the best. If no trouble comes from
the Board, we will continue the business, and
work hard until the Board money is paid off 100%.
Chairman also added that the delinting machines
and plot 199 is sold and the Company's outstand-
ing is collected in time then the Company would
remain with some money which can be used to pay
out 10% deposit for 1956 purchases and for maize
gristing we do not require big finance as we will
work on daily stock basis and will not hold large
quantity of maize i.e. buy today and sell today

or in some cases one week crushing maize could
be bought.

This was agreed by bthe Board of Directors.

It was alsce suggested by the Chairman that
personally we are 5 working directors and are
p2id Shs.1200/- each month also home leave and
petrol for the respective's car, But from the
end of November this should be stopped and for
the new cotton season we shall have a further
Directors meeting to decide, further working of
2 or 3 directors only at lower salary just to
economise the Company's overhead and tals was
agreed.

The Directors also discussed the natter of
Uganda Pressure Bricks Ltd. and Chairman said we
have not been able to sell our I.0.P.C. shares,
but we hope to gell our share probably at Shs.
25,000/~ to Shs. 30,000/~ and if this happened
then the money will assist the Company to carry
on business in nature of 0il and Maize.

It was also agreed that the copy cof this
minute may be sent to our creditor II/s. Lint

10
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Marketing Board (The Officer-in-charge) for the
necessary advice to be given to our company by
thenm.,

There being nc other busineSs; the méeting
terminated at 1 a.m. with vote of thanks to the
Chairman.

Signed Musa T. Tejani
Directors. ' 'CHATRMAN

ANNEXJRE "C" - IIINUTES OF MEETING
APPENDIX “"CY
INDUSTRIAL OIL PRODUCTS CORPORATION
LIMITED

Minutes of the Board of Directors of +the
Company held oa 30th December 1955 at 7,30 p.m.
at the registered office of the company :—
Present: Mr.M.N,Tejani - Chairmen

Mr.E,N.Tejani
r.P.L.Patel
Mr.A,S,.Kaba
Mr.S.J.Ismail

Mr, M.N, Tejani was unanimously elected to
the chair.

Mr., M., Tejani explained that he wished
to resign from tihe post of directorship and as
well was prepared to sell his 1,000 fully paid
shares to any member willing to buy as our com--
pany is already in lcss position,  and thereéfore,
the shares are considered to be of no value.

Initialled Other pregsent members were of the
opinion that Mr. Tejani must remain as the
director and Mr. Tejani should hold one or ten
shares in the company. Ir.2.N.,Tejani suggested
that he was quite prepared to buy his 990 shares
provided Mr.lM.¥.Tejani continued as the director
and shareholder =nd he would pay Shs.100/- only
for all the 990 shares. This was agreed by the
rest of the directors and it was resolved unani-
mously that the transfer of 990 shares to Mr.E.
N.Tejani as ebove be approved.
Sgd. M.N.TEJANI

SGD: CHAIRMAN

A.5. K4ABA

P.L.PATEL

E.N.,TEJANT

S.J.ISHMAIL
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ANNEXURE D" —~ MINUTES OF MELTIN

APPENDIX "DU
6th January, 1956,

MINUTES

The meeting of the Board of Directors of
Industrial 0il Products Corporation Limited, was
held at Plot No.54, Bukoto Street the residence
of Mr. Ebrahim N, Tejani, =nd the following were
present :-

Mr. Musa N. Tejani (in the chair)
Mr. Ebrahim N¥. Tejani

Mr. Purshottam L. Patel

My, Sulleman J. [smeil

Mr., Allibhai S. Kaba

Mr, Jaffer Kassam was present on invitation.

The Chairman explained the rough position

of the Compeny's affairs, the losses during 1955.

It was also explained that we had approximately
Shs.600,000/~ yearly expenses together with
electricity charges, and owing to the marked
Tluctuations our company is under the loss.

Now we must be prepared for entirely mnew
plans in which we could minimise the Company's
expenses instead of £30,000.0.0. I suggest
£1,000 to be the yearly evpenses.

First of all our present Accountant who

draw the high salary should be released from 3lst

Januvary 1956 as soon as the Company's balance
sheets drawn for the ycar endivg 1955, and this
job could be taken up by one of our Directors.
2. I suggest that all the directors instead of
Shs. 1,200/~ car allcwences and leavs allowances
they should draw She.500/- only per month. That
neens yearly budget remain as follows -

Directors Salary Shs. 30,000.00
Staff (all 4Asion) 8,400.00
Electric charges - 90,000.00
Labouxr 374500.00
Stamp & Postage & tclephone 10,000,00
Auditor 1,500,00
Repairs & Petrols 25,000,00
Telephone 2,400.,00

Shs.204,800,00
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If these things are taken economically
surely will not exceed more than £10,000,

3. Working: I suggest the Company nust deal in
two articles only, that is crushing of cotton-
seed and maizemeal, and at the same time our
policy should be not to stock anything, and risk,
but simply buy and sell at the present market™
price, and I am sure if we do this and according
to our present large capacity we are sure to
earn £20,000, after deducting our expenditure.
At the same time we must work hard and look after
the business properly in order to rebuild our
position.

The negotiations between Lint Marketing
Board are still going and we hope that this will
be through, so far we are lodging our factories
title deed as cgecurity.

Mr. Jafferbhai also suggested that when you
wish to pay out 100% of money %o all the credi-
tors there will be no difficulty at all provided
the matter ig tackled in a proper and economical
way .

The above suggestion was agreed by all the
directors and it was resolved that Mr. Musa N.
Tejani and Mr. Sullemand Jetha to do and organ-
ise the work =according to the Company's inten-
tion and Mr.Allibhai S, Kaba to be a Secretary
and Accountant to the Company.

There being no other business the meeting
was terminated at about 11.30 p.m.

Sgd. Musa N; Tejani
CHAIRIIAN.

Other Directors.
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No.4
ORDER DIRECTING PUBLIC FXAMINATION

IN HER MAJESTY'S HIGHE COURT OF UGANDA AT KAMPALA
COMPANIES CAUSE NO.11l OF 1959

IN THE MATTER OF THE COMPAIIES ORDINANCE
and
IN THE MATTER OF INDUSTRIAL CIL PRODUCTS

CORPORATION LIMITED
(in ligquidation)

On considering the further report of the
Official Receiver dated the 22nd October 195%:-

ORDER

It is ordered that the persons whose names
appear at the foot of the report attend before

the court to be publicly examined as 1o the

conduct of the business of the company and as

t0 their conduct and dealings as directors.

Sgd. K.,D, BINNETT Judge.

0.5
NOTES OF COURT PROCELDINGS

Batchelor for Official Receiver.

Hughes for Liquidator ,

Hunt for K.S.Kaba, 4.S5.Kaba, H.J.Esmail.
E.N.Tejani and M.N,Tajani

Batchelor: P.L.Patel is dead,

Hunt: I apply for adjournment. In this case
an order under Scction 214 of Companies Ordin-
ance was madc only yesterda&, and was served
yesterday afternoon at 4,00 p.m. in my office.
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A hearing notice had been served on K.S.Kaba on In the
23.1.,60 at Pakwach, on A.S.Kabe on 20,1.60 at High Court
Aruva, on H.J.Esuail at Mbarara on 22.1.60, and of Uganda
on the two Tejanis at Kampala on 19.1.60. E——
There rmust be specific prima facie cases of No.5
fraud against esch individually. When hearing ¢

notices served there was no order by this Court

X
that they should be publicly examined. ggﬁii of

Sections 214(6) of Companies Ordinance en- gggﬁeggiﬁgir
titles the person to be examined to be supplied 1960 J
at his own expense with copy of Official Receiv- continued
er's report. We have not yet seen the report.

Companies Winding Up Rules, 1929, of U.K.
are applied in Uganda by Sesction 356 of the Ord-
inance, Rule 61 and Rule 62,

Knowledge that a further report had been
filed was only obtained yesterday. None of my
clients has seen the report. No opportunity
given to them to apply for discharge of Order
made yesterday on ground of lack of jurisdic-
tion. Scetion 216 of U.K. Act corresponds with
Section 214 of local Ordinance. Halsburys

Statutes Vol.II, paze 922. 10 Digest (1924 Edi-

tion), page 869, para.5891, page 870, para.5893.

In public cxamination gquestions asked must
be related to allegations made in Official Re-
ceiver's Report. Ex parte Barnes (1896) A.C.
146 at page 151, Rule 65 requires that public

examination should be advertised. Gore-Brown
on Joint Stock Companies, 39th Edition, 688.
Public examination of & penal character. That

is why the rules provided safeguards. Halsburys
Statutes, Vol.II 922, Application can be made
to Court to discharge Order for Public Examina-~
tion on grouad of lack of jurisdiction. Should
be made within 14 days or so of service of
Order.

I would ask for an adjournment for 14 days.
If there were grounds for application -for dis-
charge I would make it within the 14 days. I
was only instructed yvesterday. Two of them saw
Mr. Wilkinson on Saturday. Batchelor: I sub-~
mit the law complied with save for lack of ad-
vertisement in Gazette. Advertisement in Argus
appears in today's issue. There is vertually
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only one creditor and he is present.

Further Report dated 22,10.59.
notices dated 22.12.59.

Hearing

Not mandatory on Official Recelver to sup-
1y copy of report. Kruger Gold lMining Co.
%1892) 3 Ch. D307 on page 31Z.

Only entitled to copy of report if he asks
for it. Persons concerned knew of public exam-
ination because they were served with hearing
notices.

M.N.Tejeni and E.N,Tejani were served with
hearing notice on 19.1.60, and could have ap-
plied for copy of report.

Notice to attend public examination is
Form No.28, in Company Winding Up Rules. Rule
223, I conceded notice should have been gazett-
ed. I opposec an adjournment.

Hunt: No order that they should be publicly
examined till yesterday. We want a copy of re-
port and are prepared to pay for it. We want
time to consider it.

Order delivered.

Sgd. K.G,BENNETT Judge ¢206.,1.60.

No.56

ORDER GRANTING ADJOURNMENT OF PUBLIC
EXAMINATION

ORDZER

In my opinion a good case his bedn made
out for an adjournment. It is plain that a
person who 1s ordered to be publicly examined
under Section 214 of the Companies Crdinance is
entitled to proper notice of the examination,
and that notice must be in the form of Form 28
in the Schedule to the Companics Winding Up
Rules.
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It is equally clear from Form 28 that the
notice must inform the person upon whom it is
scrved that he himself is to be publicly exam-
ined. Notice in the proper form was only serv-
ed upon the Directors or ex-Directors of the
Conpany at 4 o'cleck yesterday afteridon.

Prior to that they had been gerved with an ord-
inary hearing notice, but that notice was not
in such form as to indicate that they them-
selves were to be publicly examined, or that
they were obliged to attend at the public ex-
amination.

& further difficulty which, in my opinion,
cannot be cured, is the fact that this public
examnination has not been gazetted as required
by Rule 63 of the Companies Winding Up Rules
Furthermore the advertisement in the Argus on-
ly appeared today, and would therefore not
comc to the notice of creditors who lived at
any distance from Kampala.

The public examination will be adjourned
to a date to be fixed by the Registrar after
hearing Official Receiver and Counsel. When a
date has been fixed notice thereof should be
advertised in the Gazette and the Argus.

Sgd. K.G.BENNETT Judge
26.1.60

No 07

NOTICE OF PUBLIC EXALINATION OF
NUsSABHAT NOORMOHAMED TEJANT

IN HER MAJESTY'S HIGH COURT OF UGANDA

HOLDIEN AT KAIPALL
Compenics Cause No.ll of 1959
Re: Industrial 0il Products

Corporation Ltd.
in Liguidation.

TAKE NOTICE TEAT +the public examination

In the
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of Uganda
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20.

of MR. MUSABHAI NOORMOHAMED TEJANI in the above
matter, held on the 26th day of January, 1960,
at 9,30 a.m. was adjourned to the 1l4th day of
March, 1960, and will accordingly be held at Her
Majesty's High Court of Uganda at Kampala, on
the said day at 9.30 o'clock in the forenoon.

NOTICE IS HEREBY GIVEN that you are re-—
gquired to attend at the said time and place, and
at any adjournments of the examination which may :
be ordered, and to bring with you and Iroduce 10
all books, papcrs, and writing and other docu-
ments in your custody or power in any way relat-
ing to the above-named company.

AND TAKE NOTICE +that if you fail, without
reasonable excuse, to attend =t such time and
place, and at the adjournments of the said pub-
lic examination which may beé ordered, you will
be liable to be committed to prison without fur-
ther notice.

Dated the 20th day of February, 1960, 20

Sgnd. B. Batchelor

OFFICIAL RECEIVER
P.0.B30X 251,
Lempala,

TO: MUSABHAI NOORMOHLMED TEJLNI

(Forwarded to II/S Wilkinson & Hunt, Advocate,
Kampala. acting for the addressee, for service).
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No.8 In the
High Court
NOTICE OF PUBLIC EXANINATION OF of TUganda

EBRAHTINM NOORMOHAMED TEJANT

TN HER MAJESTY'S HIGE COURT OF UGANDA No.8
Notice of

HOLDEN AT KAMPATA Public Fxamin-

I na ) v ' atj.on Of
Companics Cause No.1ll of 1959 Fbrahim Noor—
Re: Industrial 0il Products mohamed Tejani

Corporation Ltd. in 20th February
Liguidaticn. 1960

TAKE NOTICE THAT the public examination of
Mr, Borahim Noormohamed Tejani in the above:
matter, held on the 26th day of January, 1960,
at 9,30 a.m. was adjourned to the 1l4th day of
March, 1960, and will accordingly be held at
Her Majesty's High Court of Uganda at Kempala,
on the said day at 9.3C o'clock in the fore-
noon.

NOTICE IS HEREBY GIVEN that you are re-
quired to attend at the said time and place,and
at any adjournments of the examination which
may be ordercd, and to bring with you and pro-
duce all books, papers, and writings and other
documents in your custody or power in any way
relating tc the above named company.

AND TAXE NOTICE that if you fail, without
reasonable excuse, to attend at such time and
place, and at the adjournments of +the  said
public examination which may be ordered, you
will be liable to be committed to prison with-
out further notice.

Dated the 20th day of February, 1960.

Sgd.

OFFICIAL RECEIVER,
P.0.30x 251,
Kampala.,
Tos MR.EBRAHINM KCORMOHAMED TILJLNT.
(Forwarded to /S Willkrinson & Hunt, Advocates,
Kampala, acting for the addressee, for service).
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No.9

NOTICE OF PUBLIC EXAMINATION
OF ALLTIBHAI S. KiBL

IN HER MAJESTY'S HiGH COURT OF UGAND.A
HOLDEN AT KANPALL
Companies Cause No.ll of 1959
Re: Industrial 0il Products

Corporation Ltd. in
Liquidation

TAXE NOTICE THAT the public examination of 10
MR, ALLIBHAI S, KiBA in the above matter held on
the 26th day of Januvary, 1960, at 9,30 a,m., was
adjourned to the 1l4th day of March, 1960, and
will accordingly be held at Her lajesty's High
Court of Uganda at Kampala, on the said day at
5.30 o'clock in the forenoon.

NOTICE IS HEREBY GIVEN that you are requir-
ed to attend at the said time and place, and at
any adjournments of the examinstion which may be
ordered, and t0 bring with you and produce all 20
books, papers, and writings and other documents
in your custody or power in any way relating to
the above-named company.

AND TLKE NOTICE +that if you fail, without
reagonable excuse, to attend at such time and
place, and at the adjournments of the said pub-
lic examination which may be ordered, you will
be liable tc be committed to prison without fur-~
ther notice.

Dated the 20th day of February, 1960. 30

Sgnd.

OFFICILL RECEIVER
P.0.Box 251,
Kampala.

To: MR. ALLIBHAT S, K\Ba

(Forwarded to M/S Wilkinson & Hunt; lLdvocates,
Kampala, acting for the 2ddressee, for service).
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No.10

AFFIDAVIT OF BENEDICT EXPECTATION
D'SITVL FOR DISCHARGE OF ORDER.

IN HER MAJESTY'S HIGE COURT OF UGANDA AT KAMPALA
COMPANIES CAUSE NO.11 of 1959.

In the Metter of Industrial 0il Products
Corporation Limited in liquidation

and

In the Matter of Companies Ordinance for
an application for discharge of an order
for public examination to be held on
14th March 1960 at Her Majesty's High
Court of Uganda at Kampala.

AFFIDAVIT

I, BENEDICT EXPECTATION D'SILVA, an Advo-
cate practising Kampala make oath and state as
follows :-

1. I am instructed to act in the above matter.

2. Ls per instructions received I have per-
used the Court file and notes made by the Learn-
ed Judge concerned in the above companies cause
and there is no compliance with Companies (wind-
ing up) Rules 1929 R.(8) and R.(9) in so far
as :-—

(a) That before applying for Ex Parte order
made on 25.1.1960 on filing a further
report no notice of motion or summons
was filed to move the Court under Com-
panies (winding up) Rules 1929 R.(8) for
the purpose of making an order for pub-
lic cxamination under Section 214 (1) of
the Companies Ordinance nor any such
motion or summons was served upon ny
clients indicating that the Court was
moved Ex Parte on motion or swmmons for
an Order under Section 214(1) of  the
Compenies Ordinance.
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No,1ll

Affirmation
of Musabhai
Noormohamed
Tejani for
Discharge of
Order

25th February
1960.

24 .

(b) That there was no appearance by the Of-
ficial Receiver personally Or by Tounsel
on consideration of the further report on
25,1.,1960 in pursuance of Companies (wind-
ing up) Rules R.59 as the Learned Judge's
notes on the court file do not show that
there was such appearance.

3. I am of the opinion that the order made on
25th January 1960 for public examination was
without any jurisdiction. 10

4, What I have stated herein ig true +to the
best of my knowledge, information and belief.

SWORN at Kampale this 24th day of February, 1960.

Sgd. 3.E. D'Silve
Deponent.

Before me: Sgd. M.C.Ghelani
A COMMISSIONER FCR OATHS.

Yo.ll
AFFIRMATION OF MUSABIAI NOORKOHAMED
TEJANTI FOR DISCHARGE OF ORDIR. 20

IN HER MAJESTY'S HTIGH COURT OF UGANDA AT KAMPALA
COMPANTES CAUSTE No.1ll of 1959

In the Matter of Industrial 0il Products
Corporation Ltd. in liquidation

and

In the Matter of Companies Ordinance for an
Application for Discharge of an Order for
his public examination to be held on 1l4th
March 1960 at Her Majesty's High Court of
Uganda at Ianmpala. 30

APPLICATION FOR DISCHARGE OF THE ORDER
FOR PUBLIC EXAMINATION ON THE GROUND
OF WANT OF JURISDICTION.

I, MUSABHAI NOORMOHAIIZD TEJANI, one of the
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persons served with the order for my public - In the
examination to be held on the 1l4th March 1960 High Court
solemnly affirm and state as follows: of Uganda
1. That this court has no jurisdiction to No.1l1

order ny public examinaticn on the ground :
(2) That no order for public examination of ggféfgzgig?
& particular person can be madé ‘unléss Noofaohamed
Official Receiver expresses the opinion Teizni for
that such person has been guilty of Diécharge of

fraud or Order
(v) Shows facts how he is connected with %ggg Pebruary
fraud. continued

2. That the further report from the Official
Recelver doeg not state thet in his opinion
there hes beern a fraud by me perscnally in so
far as

(a) It does not state in what manner I am
persorally guilty of fraud or

(b) That the facts disclosed therein do not
show vhst specific allegations of fraud
are made against me personally

3. That o general allegation of fraud again-
st all directors is not gsufficient to found
jurisdiction of this court to order my public
examination.

4. That what I have stated herein is true to
the best of my knowledge information and be-
lief.

Affirmed at Xampala this 25th day of February
1950. :
Before me, A
J.K.Patel 25.2.60.
A COMIMISSIONER FOR OATHS.

To 1.The Official Receiver,
P.C.B0xz 25, Kampzala
2.1/8 Wilkinson & Hunt,
Acdvocates Kampals.
Filed bys
Megsrs.WMilkinson & Hunt,
Advocates, Kampalsa,
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MNo,.12

AFFIRMATION CF EBRAHINM NOORKMOHAMED
TEJANI FCR DISCHARGEZ OF ORDER

IN HER MAJESTY'S HIGH COURT OF UGANDA AT KANMPALA
COMPANTES CAUST Wo.ll of 1959.

In the Matter of Industrial 0il Products
Corporation Ltd. in liguidation

and

In the Matter of Companies Ordinance for
an application for discharge of an
order for his public examination to be
held on 14th March 1960 at Her Majesty's
High Court of Uganda at Kampala.

APPLICATION FOR DISCHARGE OF THE ORDER
FOR PUBLIC EXAMINATION ON THE GROUND
OF WANT OF JURISDICTIONW.

I, EBRAHIM NOORMCHAMTD TEJANI, one of the
persons served with the order feor my public ex-
amination to be held on the 14th March 1960
solemnly affirm and state as follows -

1. That this court has no jurisdiction to
order my public examination on the ground:

(a) That no order for public examination of
e particular person can be made unless
Official Receiver expresses the opinion
that such person has been guilty of
fraud or

(b) shows facts how he is ccnnected with fraud.
2. That the further report from the Official
Receiver does not state that in his opinion
there has bheen a frauwd by me personally in so
far as

(a) It does not state in what menner I anm
personally guilty of fraud or

(b) That the facts disclosed therein do 1ot
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show what specific allegations of fraud
are made against me personally.

3. That a general allegation of fraud against
all direcvors is not sufficient to found juris-
diction of this court to order my public exam—
ination.

4, That what I have stated herein is true to
the best of my knowledge information and belief.

Affirmed at Kampala this 25th day of February
1960.

Before me; S
J.K.Patel 25,2.60
A Commissioner for Oaths.

To 1.The Official Receiver
P.0.Box 25 Kampals.,

2.M/s Wilkinson & Hunt,
Agvocates, Kampala.

No,l3

AFFIRMATION OF ALLIBHAI S, KABA FOR
DISCHARGE OF ORDELR.

IN HER MAJESTY!S HIGH COURT OF UGANDA AT KAMPATA
COMPANIZES CAUSE Jo.ll of 1959

In the Matter of Industrial 0il Products Cor-

poration Ltd. in Liquidation
and

In the latter of Companies Ordinance for an
application for discharge of an order for
his public examination to be held on 14th

March 1960 at Her Majesty's High Court of
Uganda at Xampala.

APPLICATION FOR DISCHARGE OF TH%® ORDER
FOR PUBLIC EXAMINATION O THE GROUND
OF WANT OF JURISDICTION,

I, ALLIBHAI S. KABL, one of the persons
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served with the order for my public examination
to be held on the 1l4th March 1960 solemnly af-
firm and state as follows :-

1. That this court has no jurisdiction to order
my public exemination on the ground:

(a) That no order for public examination of a
particular person can be made unless Of-
ficial Receiver expresses the opinion that
such person has been guilty of fraud or

(b) shows facts how he is connected with 10
fraud.

2. That the further report from +he Official
Receiver does not state that in his opinion there
has been a fraud by me personally in so far as

(a) It does not state in what manner I am
versonally guilty of fraud or

(b) That the facts disclosed therein do not
show what specific allegations of fraud
are made against me personally.

3. That a general allegation of fraud against 20
all Directors is not sufficient to found juris-

diction of this court to order my public examin-

ation,

4. That what I have stated nerein is -true to
the best of my knowledge information and belief.

Lffirmed at Kampala this 25th day of February,
1960.

Before ne,
Sgd. V.K.Patel

25.2.60, 30
L Commissioner for Oaths.

To 1. The Official Receiver,
P.0.Box 25 Kampala.
2. M/S Wilkinson & Hunt,
Advocates Kampala.
Filed by:

Messrs.Wilkinson & Hunt,
Advocates Kampala.
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No.l4 In the

High Court

FURTHER NOTES OF COURT PROCEEDINGS _ of Uganda
No.l4

D'Silva for five Applicants.
Further Notes

Batchelor for Official Receiver. of Court
Proceedings.
Sparrow for Liquidator. 9th March 1960

D!Silva reads his affidavit of 24,2.60
Section 356(1) of Cap.212.

1929 Rules, Rule 8 - application by
motion,

10 Further Report under Section 214,

Summons prerequisite to give Court
jurisdiction.

In its absence no order can be made.
Rules 59

No appearance by Official Receiver on
25.1.50

Necegsary safeguard - Official Receiver
to answer queries.

Non-compliance. Order for public exam-
20 ination valicd

atken Vol.6, p.340, 339. Summons Form 25.

Will argue on merits if necessary.
Batchelor: 4pplication for order for public ex-
amination may be made ex parte, In re Trust &

Investment Corvoration of South ifrica:s (1892)
3 Ch. 332.

Ex parte - one party in absence of other.

Para.?2 (a) nothing to be served on appli-
cants.

30 There should have been & summons 10 move
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the Court. No one prejudiced as not to be serv-
ed on applicants. Only Official Receiver and
Court involved. Rule 223. Formal defect not
to invalidate proceedings. No substantial in-
justice.

Company Cause No.41 of 1956. No argument.
Rule 59 not complied with.

Official Receiver to be present for benefit
of Court - s¢ ag t0 be able to give information
or guide Court if Court should wish. Court has 10
power to dispense with presence. Shall be pre-
sent for benefit of Court. Form of order says.
Form 256: "Uvpon reading the report" Not "on
hearing Counscl". Significant omission.
Palmer Pt. Winding Up, 15th Edn. 613, Alterna~
tive. Not absolutely essential for Official Re-
ceiver to be prescunt. Court can make order on
strength of report. No U.K. Luthority.
Sparrow: Summons always in same form. Ex parte
depends on who is summoned. 20

Rule 59. Judge can dispense with Official
Receiver. Official Receiver may take a risk
if he is not there. Matter of form. Judge
knows what he is being asked to do. Alternative
form is Official Receiver not there. Services
not required if report amnply clear.

Technicality.
D!'Silva replied:

Vol.5, Halsbury 586. Report is #idt arpli- :
cation. Penal rules. Page 949: "Shall" imper- 30
ative. Set aside report.

Court: Reserve my view on preliminary points.
Will hear merite.

Batchelor: Purshottam is dead.

Not enough to connect Kassamali with fraud,
I do not propose to examine him.

D'Silva: Official Receiver to set out what
fraud committed by each director. Schedule not
enough. Palmer (12th Edn.) 435. Ex parte
Barnes (18396) A.C. 146.
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Must comnect person with facts.

Page 151. 7Tf A guilty of fraud B.C. and
D. not necessarily guilty: 18399 1 Cho DV 215.
Promotion of Company. Call upon for explana~
tion. TFour persons. What part played by each
Director. Can't teil from report. Page 922,
hApplication to discherge order Page 435.
Lpplication to discharge order within 14 days
of order.

1892 3 Ch.33 . "without jurisdiction'.
Bennett J. didn't go into merits. No arguments
before him. Whether sufificient evidence is
question of jurisdiction (sic) 10 Digest para.
5895, 5904, E.A. Digest 78. Prima facie case
of fraud 2 E.A.C.A. 51.

Batchelor: Order can only be discharged on on-
ly one ground - want of jurisdiction. 1899 2
Ch. T773.

1 1900 Ch.27. 1892 3 Ch.332 "not sufficient
fraud",

Previous trial be COfficial Receiver.

Barnes: Preliminary report no further report.
1892 3 Ch.D.p.3C7, 313. Discretion. |

Sparrow: Supports Official Receiver.
Fraud matter for public examlnatlon.
Prime facie case.
1899 2 Ch.776. Object of examlnatlon.

"Considered" all Bennet J. required to db?
Cogts five notices of motion, similar affidavits.
One notice - joint affidavit.

D'Silva replies. Page 922. 2 Halsbury Statutes.
C.A.V. to 11.3,60.
Sgd. D.J. SHERIDAN
' Judge
Hunt applies for leave to appeal.
Batchelor does not oppose.
ORDER: Leave to appeal is granted.

Public exemination adjourned pending deci-
sion in the appeal.
: Sgd. D.J. SHERIDAN

Judge .

In the
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of Uganda
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Further Notes
of Court
Proceedings
9th March 1960.
continued
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In the No.15
High Court
of  Uganda JUDGIENT DISMISSING APPLICATION
¥0.15 IN HER MAJESTY'S HIGH COURT OF UGANDA AT KAMPALA
Judgment COMPANTES CAUSE §O.1l of 1959.
Dismissing
Applicati
(§%h Marcn 1960 N THE MATTER of THE COMPANIES ORDIWANCE
and

IN THE MATTER OF INDUSTRIALL CIL PRODUGCTS
CORPORATION LINITED
(in Liguicdation)

Before - The Honourable Mr.Justice Sheridan. 10
ORDER

This is an application by the applicants,
the Directors of Industrial 0il Products Corpor-
ation, in liguidation, for discharge of the Ord-
er for public examination made by Mr.Justice
Bennett on 25th January, 1960, on the ground of
want of jurisdiction. The Crder of the learned
Judge is in the following terms :-

"25.1.60. On considering the further re-
port of the O0fficial Receiver dated the 20
22nd October, 1959 -

Order It is ordered that the persons
whose names appear at the foot of the re-
port attend before thc Court to be public-
ly examined as to the conduct of the busi-
ness and dealings as Directors.

Sgd. K.,D.Bennett."

The further report referred to 1s a report of

the Official Receiver under Scction 214(1) of '
the Companies Ordinance (Cap.212), in which she 30
stated that in her opinion a fraud had been com~
nitted by the Applicants since the formation of

the Company and requested the Court to direct

that they should attend the Court for the pur-

pose of being publicly examined as to the con-

duct of the business of the Company.
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By Section 356(1) of the Ordinance the
Companies (Winding-Up) Rules, 1929, of the
Imperial Parliament are made applicable %o
Uganda. The relevant rules, in considering
this application, are rule 8(2).

"Every application in Chambers shall be by
summons which, unless otherwise ordered,
skall be served on every person against
wnom an order is sought and shall require
the person or persons to whom the summons
is addressed to attend at the time and
place named in the summons."

And rule 59 -
"Tre consideration of a report made by the

Official Receiver pursuant to subsection
(2) of Section 182 of the Act (Section

214(1) of the Ordinancec corresponds) shall

be before the judge of the court person-
ally in Chambers and the Official Receiv-

er shall personally or by counsel or soli-

citor attend the consideration of the re-
port and give the court any further in-

formation or explanation with reference to

the matter stated in the report which the
court may require."

The Order of the learned Judge is attack-
ed for failure to comply with these two rules.
The applicants have also filed affidavits, the
substance of which is that the Court lacked
jurisdiction to make the order vecause the fur-
ther report did not disclose sufficient evid-
ence of fraud committed by then. Mr, D'Silva
argued on their behalf that the issue of a sum-
mons is a pre-requisite to confer jurisdiction
upon the court and that in its absence no order
could be made. He further relies on the use of
the word "shall'" in rule 59 as indicating that
it is mandatory on the Official Receiver to at-
tend on the Judge in Chambers. He concedes
that a summons to consider a further report
would be ex parte. The authority for this is
In re Trust & Investments Corporation of South
Africa (1892) 3 Ch. D. page 332 where 1t was
held that such an order may be made ex parte
leaving the paerty to move to discharge it if
he alleges it could have been  made without

In the
High Court
of Uganda

No,l5

Judgment
Dismissing
Application
(pth March
1960
continued
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jurisdiction. The Official Receiver concedes
that no summons was issued in this case, and
that Rule 59 was not complied with. There should
have been a summons to move the court, but no one
wag prejudiced by this omission as it was not +to
be served on the applicant. At that stage only
the Official Receiver and the Court were involv-
ed. I am satisfied that this formal defect does
not invalidate the proccesdings as no substantial
injustice has been caused by 1t; see rule 223

of the Rules.

With regard to the failure to comply with
Rule 59 the 0Official Receiver contends that the
judge has power to dispense with her presence,
as 1t can only be for the benefit of the Court
so as to give further information or giidance on
the report if it is not clear. There is no di-
rect authority on this, but it is significant
that in the form of Order for Public Examination
as set out in Volume 6 of Atkins Encyclopaedia
of Forms at page 340 the opening words are -
"Upon reading the reports of the Senior Official
Receiver". Further, in Palmers Company Prece-
dents (15th Edn.) Part 2 at page 316 alternative
forms are given, (1) upon hearing the Official
Receiver and upon reading the reports, and
(2), upon reading the reports; which would seem
to support the view that a Judge in Chambers can
make an order on the strength of the report and
that it is not absolutely essential for the Offi-
cial Receiver to be present.

On the second leg of this application Mr.
D'Silva asks me to reconsider the order made by
Mr., Justice Bennett and to discharge it on the
ground that the further report did not disclose
sufficient evidence of fraud to connect the ap-
plicants with it. I fail to see how I can dis-
charge the order of a brother judge who was sat-
isfied, that the report warranted the public ex-
amination of the applicants, nor can I see how
this can be argued to be a question of jurisdic-
tion. The guestion whether the applicants did
take part, as reported by the Official Receiver,
in the fraud is one of the very things which it
is the object of the examination to'ascertain ¢
see In re National Stores Ltd. (I899) 2 Ch. D:
page (73 per Wright J. at page [ (0. Further,
the question whether or not thore shall be a
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public examination is entirely a matter for the
discretion of the court and the exercise of its
discretion can only be impugned on the ground
that the court has no jurisdiction: see In re
Gt., Kruger Gold Mining Company ex parte Barnard
{1892) 3 Cn. D, 307. All that Mr.,Justice Ben-
nett was required to do was to consider whether
there was prima facie evidence to support the
opinion of the Official Receiver that a fraud
had been committed by +the applicants or any of
them in relation to the company since its form-
ation. That metter will be determined at the
public examination. I fail to see how I can
in any way ianterfere wilh the order of the learn-
ed Judge. The application is dismissed with
COSTS,

JUDGE.

No,.,1l6
FORMAL ORDER DISMISSING APPLICATION

IN HER MAJESTY'S HIGH COURT OF UGANDA AT KANMPALA

COMPANIES CAUSE NO.1ll of 1959
IN the Matter of Industrial 0il Products Cor-
poration Limited in liguidation
and
In the Matter of Companies Ordinance for appli-
cation for discharge of an order for public

examination to be held on 14th March 1960 at
Her lajesty's High Court of Uganda at Kampala.

ORDER

Before Honourable Mr., Jdustice Sheridan
Upon the motion made unto this court by Mr.B.E.
D'Silva, Counsel for Applicants M.N.Tejani, H.
J «Esmail, E.N,Tejani and A.S.Kaba

AND UPON HEARING the affidavits of the said
Applicants filed in the matter, and the affida-
vit of the said B.E.D'Silva, filed on behalf of
the said Applicants

AND UPON HEARING the said B.E.D'Silva and
upon reading the further report filed by the Of-
ficial Receiver and upon hearing Miss Batchelor
for the Official Receiver

AND UPON HEARING Mr.Sparrow for the liquid-
ator

In the
High Court
of Uganda

No.l5

Judgment
Dismissing
Application
|$pth March
1960
continued

No.1l6

Formal Order
Dissmissing
Application
9th March
1960,
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Eagtern Africa

No.l7

Memorandum of
Appeal by
Musabhai
Noormohaned
Tejani

21st May 1960

36.

IT IS HEREBY ORTERED that the motion of the
Applicants for the discharge of the Iz Parte
order for public examination of the gsaid Applic-—
ants is dismissed with costs, such costs to be
taxed

AND IT IS FURTHER ORDERED that leave to ap-
peal to the Appeal Court for Eastern Africa
against the said order of dismissal 1s hereby
granted.

GIVEN under ny hand and the seal 10
of this Court this Sth day of
March, 1960,

JUDGE.,

No.l7

MEMORAWNDULM OF APPTAL BY MUSABHAT
NOORMOHAMED TEJANT
IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN
AFRICA

HOLDEN AT KAWPLLA :
CONMPANIES APPELL HO. of 1960. 20
BETWEEN
MUSABHAI NOORMOHALNED TEJALNTI as
Director of Industrial 0il Pro-~
ducts Corporation Ltd. (in
liguidation) APPFLLANT
and
THE OFFICILIL: RECEIVER RESPONDENT
(Appeal from an order of Her Majesty's High
Court of Uganda at Kampala (lir.Justice Sheridan)
dated 11th March 1960). :
in 30
COMPANIES CAUSIE NO,.,11 of 1960
BETWEEN
THE OFFICIAL RECEIVER LPPLICANT
and
MUSABHAT NOORMOHLMED TEJANI
as Director of Industrial
0il Products Corporation
Ltd. (in liguidation) RESPONDENT

MEMORANDUN OF APPTA

MUSABHAI NOORMOHIMED TEJANI  the Appellant 40
abovenamed appeals to Her ilajesty's Court of
Appeal for Fastern africa aszainst the whole of
the said decision abovenamed on the fcollowing
grounds :-
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1. The Learned Judge erred in law in holding

that non-compliance with Rule 8(2) of the Com-

panies Winding Uvo Rules 1929 was a formal de-~

fect not invalidating the proceedings for the

following reasons:-—

(a) A proper construction on the provisions

of Rule 8(2) of the Companiecs Winding
Up Rules 1929 would nececgitate a summ-
ons to invoke the jurisdiction of the
Court and meking the chamber summons
nandatory.

(b) The court had no power to make an Ex
Parte order without an Ex Parte chamber
summons being filed before the order
was made.

2. The Learned Judge misdirected himself in

law in holding that it is not abgolutely essen-
tial for an Official Receiver to be present in
person or by Couansel pursuant to Rule 59 of the

Winding Up Rules 1929 for the following reasons:-

{a) The provisions of Rule 59 are mandatory.

(b) Court has no jurisdiction or power to
dispense with the presence of an Offi-
cial Receiver or a Counsel representing
Official Receiver.

(¢c) Rule 223 of the Rules could not be in-
voked to cure the cumulative effects of
non-compliance with Rule 8§2) and 59.

3. The Learned Judge did not sufficiently ap-
preciate the arguments advanced by the Appell-
ant when he said "I fail to see how I can dis-
charge the order of a brother Judge who was sat-
igfied that the report warranted the public ex-—
amination of the Apvellants" for the following
reasons -

(a) There was not a specific allegation of
fraud nor werc there facts constituting
a prima facie case of fraud against the
Appellant in question

(b) A gencral allegation of fraud against 5
directors  (the allegation against Kassa-
mali Kaba, one of the Directors was with-
dravm ot the hearing of the application)
wag not sufficient

In the Court
of Appeal for.
Eastern Africa

No.l7

Menmorandum of
LAppeal by
Musabhai
Noormohamed
Tejani '
21lst May 1960
continued
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Memorandum of
Appeal by

Ebrahim Noor-
mohamed Tejani
21lst May 1960

38.

(¢) The court has no jurisdiction to order a
public examination 1f frauds have been
comnitted upon members of the outside
public when such frauds were not connect-
ed in any way with the promotion or form-
ation of the company.

DATED at Kampala, this 21st day of May, 1960.

Sgd. B.E,D'Silva
ADVOCATES FOR THE APPELLANT.

Y¥o.,1l8

MENMORANDUM OF APPEAL BY
EBRAHIM NOORMOHANSD TEJANI

IN HER MAJESTY'S COURT OF APPEAL FOR
EASTERN AFRICA
HOLDEN AT KAMPATA.
COMPANIES APPEAL NO. 1960.

BETWEEN
EBRAHIM NOORMOH./MED TEJANI
as Director of Industrial
0il Products Corporation
Ltd. (in ligquidation)
and
THE OFFICILL RECEIVER RESPONDENT

(Appeal from an order of Her Majesty's High
Court of Uganda at Kampzla (Mr. Justice
Sheridan) dated 11th March 1960)

in
COMPANIES CAUSE NO,11 of 1960.
BETWEEN
THE OFFICIAL RECEIVER
and
EBRAHIM NOORMOHAMED TEJANI
ag Director of Industrial
0il Products Corporation
Ltd. (in liquidation)

APPELLANT

APPLICANT

APPELLANT

MEMORANDUM OF APPE.LL.

EBRAHIM NOORMOHAMED TEJANI +the Avpellant
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abovenamed appeals to Her Majesty's Court of Ap-
peal for Eastern Africa against the whole of the
said decision abovenamed on the following
grounds -~

1. The Learned Judge erred in law in holding
that non-compliance with Rule 8(2) of the Com-
panies Winding Up Rules 1929 was a formal de-
fect not invalidating the proceedings for the
following reasons ¢-

(a) A proper construction on the provisions
of Rule 8(2) of the Companies Winding U
Rules 1G29 would necessitate a summons
teo invoke the jurisdiction of the court
and making the chamber summons mandatory.

(b) The court had no power to make an Ex
Parte order without an Ex Parte chamber
sumzons being filed before the order was
nade .

2. The Learned Judge misdirected himself in
law in holding that it ig not absolutely essen-
tial for an Cfficial Receiver to be present in
person or by counsel pursuant to Rule 59 of the
Winding Up Rules 1929 for the following reasons:-

(2) The provisions of Rule 59 are mandatory.

(b) Court has no jurisdiction or power 1o
dispense with the presence of an Offi-
cial Receiver or a counsel representing
Official Receiver.

(¢) Rule 223 of the Rules could not be in-
voked to cure the cumulative gffectS'of
non-compliance with Rule 8 (2) and 59.

3. The Learned dudge did not sufficiently ap-
preciate the arguments advanced by the Appell-
ant when he gaid "I fail to see how I can dis-
charge the order of 2 brother judge who was ~
satisfied thet the report warranted the public’
examination of the Applicants" for the follow-
ing reasons -

(a) There was not a specific allegation of
fraud nor were there facts constituting
a prima facie cage of fraud against the
Appellant In question,

In the Court

of Appeal for
Fastern Africea

No.1l8

Memorandum of
appeal by
Ebrahim Noor-
mohamed Tejani
21lst May 1960
continued
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In the Court (b) A general allegation of fraud against 5
of Appeal for directors (the allegation against Kassa-
Eastern Africa malai Kaba, one of the directors was
withdrawn at the hearing of the applica-
No.18 tion) was not sufficient.

(c) The court has no jurisdiction to order a
Memorandum of public examination if frauds have been
Appeal by committed upon members of the outside
Ebrahim Noor- public when such funds were not connected
mohamed Tejani in any way with the promotion or forma- 10
21st lay 1960 tion of the company.
continued

DATED at Kampala, this 21lst day of May, 1960.

Sgd. B.E.D'Silva
ADVOCATES FOR THE APPELLANT,

No,.,19 No.19
Memorandun MEMORANDUM OF APPEAL BY
of Appeal by ALLIBHAT S. KABA

ﬁé%iﬁhai S« IN HER MAJESTY'S COURT OF APPEAL FOR

E SRV A CA
21lst May 1960 ASTERIHSE%%N AT KANPALA. :
COMPANIES APPELL IO, of 1960.
BETWEEN
ALLIBHAT S. KABA as
Director of Industrial
0il Products Corporation
Ltda. (in liguidation) APPELLANT
and
THE OFFICIAL RECIIVER RESPONDENT
(Appeal from an order of Her Majesty's High
Court of Uganda ot Kampala (Mr.Justice 30
Sheridan) dated 1lth March 1960)
in
COMPANIES CAUSE NO.1l1l of 1960
' BETWEEN
THE OFFICIAL RECEIVER APPLICANT
and
LLIBHAI S. XABA as
Director of Industrial
0il Products Corporation o
Ltd. (in liquidation) APPELLANT 40

20

MEMORANDUM OF sPPELL.
ALLIBHAT S. KABA the Appellant eaboven

B
jol

e
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appeals to Her Majesty's Court of Appeal for
Bastern Lfrica against the whole of the said:
decision abovenared on the following grounds:-

1. The Learned Judge erred in law in holding
that non-compliance with Rule 8 (2) of the Com-
paniecs Winding Up Rules 1929 was a formal de-
fect not invalidating the proceedings for the
following reasons :-

(a) A proper construction on the provisions
of Rule 8(2) of the Companies Winding Up
Rules 1929 would necegsitate a summons
to invoke the jurisdiction of the court
and making the chamber summons mandatory.

(b) The court had no power to make an Ex
Parte order without an Ex Parte chamber
summons being filed before the order was
made.

2. The Learned Judge misdirected himself in

law in holding that it is not absolutely essen-
tial for an Officisl Receiver to be present in
person or by counscl pursuant to Rule 59 of the

Winding Up Rules 1929 for the following reasons:-

(a) The provisions of Rule 59 are mandatory.

(b) Court has no jurisdiction or power to
dispense with the presgsence of an Offi-
cial Receiver or a counsel representing
Official Recceiver.

(c) Rule 223 of the Rules could not be in-
voked to cure the cumulative effects of
non-compliance with Rule 8 (2) and 59.

3. The Learned Judge did not sufficiently ap
preciate the arguments advanced by the Appell-
ant when he said "I fail to see how I can dis-
charge the order of a brother judge who was
satisfied that the report warranted the public
examination of ths applicants" for the follow-
ing reasons :-

(a) There was not a specific allegation of
fraud nor were there facts constituting
a prima facie case of fraud against the
Avppellant in guestion.

In the Court
of Appeal for
Bastern Africa

No.1l9

Memorandum

of Lppeal by
Allibhai S.
Kaba.

21lst May 1960
continued
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(b) A general allegation of fraud against 5
directors  (the allegation against Kassa-
mali Kaba, one of the directors was with-
drawn at the hearing of the application)

was not sufficient.

(¢c) The court has no jurisdiction to order a

public examination if frauds

heve bheen

comnitted upon members of the outside
rublic when such frauds were not connect-
ed in any way with the promotion or form-

ation c¢f the company.

Sgd. B.,Z.D'Silva

DATED at Kampala, this 2lst day of May, 1960.

ADVOCATES FOR TiHL APPELLANT.

No,20
J UDGMIENT

IN HER MAJESTY'S COURT OF APPEAL FOR

ELSTERIT AFRICA
HOLDEN AT KANPALA
CIVIL APPEAL NO.36 of 1960
BETWEEN
MUSABHAT NOORMOHAMED TEJANT
as Director of Industrial

0il Products Corporation Ltd.
(in Liquidation)

EBRAHIM NOORIOHAMED TEJANT

as Director of Industrial

0il Products Corporation Ltd.
(in Liquidation)

H.J.ISMAIL as Director of
Industrial 0il Products Corpor-
ation Ltd. (in liquidation

ALLIBHAI 3. KABA as Director
of Industrial 0il Products
Corporation ILtd. (in
Liquidation)

AND
THE OFFICIAL RECEIVER

APPELLANTS

RESPONDINT

(Appeal from an order of H.M.High Court of
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Uganda at Kampala (Mr.Justice Sheridan) In the Court

dated 11th March 1960, in of Appeal for
" Eagstern Africa

Companies Cause No.,ll of 1959
No.20

Judgment
The Official Receiver . Applicant (a) Gould
AG ., V=P
and 27th July 1960
continued

Between

Musabhai Noormohamed Tejani as

Director of Industrial Oil

Products Corporation Ltd.

(in liguidation) and 3 others. Respondents

(a) GOULD AG. V-P

By virtue of Section 182(2) of the Compan-~
ies Ordinance (Cap.212) of Uganda the Official
Receiver in a company winding up is empowered
to make a further report to the Court -

"stating the manner in which the company was
formned and whether in his opinion any fraud
has been committed by any person in its
promotion or formation, or by any director
or other officer of the company in relation
to the company since the formation thereof,
and any other matters which in his opinion
it is desirable to bring to the notice of
the Cours."

On the 22nd October, 1959, the Official Receiver,
in exercise of that power made a further report
in Companies Cause No0.11/1959, which, the court
was informed from the bar, embodies liquidation
proceedings in respect of Industrial 0il Products
Corporation Ltd., at the instance of creditors.
It is not necessary to set out the report in full,
but, after incorporating details of the persons
comprising the directorate of the company since
its incorporation and the periods during which
they respectively held office, and setting out a
number of facts in support of allegations of

(1) knowledge of insolvency (2) fraudulent trad-
ing and (3) the making of illegal payments, it
concluded with the following passage :-

"WHEREFORE in view of the facts hereinbefore



In the Court
of Appeal for
Eastern Africa

No,.20

Judgnent

(a) Gould
AG ., V=P,

27th July 1960

continued

recorded the Official Receiver is of the
opinion that a fraud has been committed by
the undermentioned directors since the
formation of the company and accordingly
requests that this Honourable Court gshall
direct the undermentioned directors of In-
dustrial 0il Products Corporation Ltd. to
attend before the Court at a date to be ap~
pointed for the purpose and be publicly
examined as to the conduct of the business
of the company and as to eacn of their con-
duct and dealings as director thereof -

(c) Musabhai Noormohamed Tajani, P.C.Box
1371, Kampala ' e

(d) Hussenali Jetha Esmail, P.O. Box 690,
Kampala C

(e) Ebrahim Noormohamed Tajani, P.0. Box
1371, Kampala :
) £libhai Suleman XKeba, P,0. Box 1559,
Kampala,

(g

When such a report has been made to the

court the ensuing proceedings are governed b
Section 214 of the Ordinance, sub-section (1
of which reads as follows :-

"214.(1) Where an order has been made for
winding up 2 company by the court, and the
official receiver has made a further re-
port under this Ordinance stating that in
his opinion a fraud has been committed by
any person in the promotion or formation
of the company, or by any director or
other officer of the company in relation
to the company since its formation, the
court may, after consideration of the re-
port, direct that that person, director,
or officer shall attend before the court
on a day appointed by the court for that
purpose, and be publicly cexamined as to
the promotion or formation or the conduct
of the business of the company, or as to
his conduct znd dealings as director or
officer thereof."

In the record of the proceedings in. Com-

panies Cause No0.11/1959 there is the following
record of an order made by Bennett J. on the
25th January, 1960:-
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"25.1.60

On considering the further report of
the Official Receiver dated the 22nd
October, 1959 -~

ORDER

It is ordered that the persons
whose names appear at the foot of the
report atiend before the court to be
publicly examined as to the conduct of
the business of the Company and as to0
their conduct and dealings as directors.

Sgé. K.D. Bennett Judge 25.1.60"

Ar. application to the court was made by five
directors for the discharge of the foregoing
order, and in the course of argument counsel
for the Official Receiver gaid that there was
not enough to connect one of the directors
(Kassamali Suleman Xaba) with the fraud and
that he did not propose to examine him. That
would appear to be a concession that the ord-
er was wrongly made egainst that particular
director (though it does not appear that it
has been discharged in relation to him) and
examination of the report in fact indicates
that he became a director for the first time
at a date subseguent to Tthe allegedly Ifraudu-
lent dealings specificed.On the 1th March, 1960
Sheridan J. dismisszd the application to dis-
charge the order of Bennett J. and from that
order of dismissal the preseant appeal has
been brought (by leave) by four of the direct-
ors. :

The first ground of appeal relates to
two deficiencies in the procedure adopted
prior to the maXing of the order of Bennett
J. of the 25th January, 1960. By virtue of
section 356(1) of the Ordinance, the English
Companies (Winding-Up) Rules of 1929 are in
force in Uganda. Rule &(2) reads :-

"Every application in Cheambers shall be
by summons which, unless otherwise ord-
ered shall be scrved on every person

In the Court
of Appeal for
Eastern Africa

No0.20

Judgment
(a) Gould

AG V=P,
27th July 1960
continued
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against whom an order ig sought and shall
reguire the person or persons to whom the
gummons 1is addressed to attend at the time
and placed named in the summons."

Rule 59 is as follows :—-

"The consideration of a report made by the
Official Receiver pursuant to subsection
(2) of Section 182 of the Act (Section 214
(1) of the Ordinance corresponds) shall be
before the judge of the court personally 10
in Chambers and the Official Receilver shall
personally or by counsel or solicitor at-
tend the congideration of the report and
give the court any further information or
explanation with refercnce to the matter
stated in the report which the court may
require,"

It is common ground that no summons was taken

out before Bennett J. and that the Official Re-

ceiver did not atternd the considerstion of the 20
report personally or by advocate. Sheridan J.

in his order, held that there ought +to have

been a summons to move the court, but as it was
conceded that the summons would have been ex

parte mno substantial injustvice had been caused.

The formal defect was therzfore curecd by rule

223(1) which reads :-

"223(1) Mo proceedings under the Act cr the

Rules shall be invalidated by any formal

defect or by any irregulerity, unless the 30
Court before which an objection is made to

the proceeding is of opinion that substan-

tial injustice has bhecn caused by the de-

fect or irregularity, and that the injus-

tice cannot be remedied by any order of

that Court "

As to rule 59, the learned judge upheld a sub-

mission that the court had power to dispense

with the Official Receiver's presence = it is”

not clear whether he considered it necessary to 40
invoke rule 223(1), but it can safely be assumed

that he did not consider that any substantial

injustice had been caused.

I am in agreenent with the learned judge
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that neither of these defects in procedure
caused any subetantial injustice, and it fol-
lows that, provided that they are properly to
be regarded as falling within the category of
formal defects or irregularities, and do not
g0 to the root of the jurisdiction of the
Judge te make the order, they must be regard-
ed as cured by rule 223(1). As to the ~pE=""
auirement of Rule £C€ that the Official Receiv-
er shall be present in chambers when the re-
port is considered 1 think there can be little
doubt. His presence is for the benefit, of
the judge, in case he may reguire further ex-
planation or information, and there would be
little point in kis being present if the judge
did not require such assistance. The Official
Receiver is an officer of the couxrt (see rule
207) and the judge could direct his attendance
at any time if he so desired. I think these
considerations are sufficient tc indicate that
Rule 59 is properly congtruable as directory
only and non-compliance with it would not go to
jurisdiction. Fevertheless non-compliance 1is
an irregularity and, as is pointed out in foot-
note (t) at page 952 of Stiebal's Company Law
and Precedents (3rd Eda., Vol.2) in ZEngland
the practice is that the Official Receiver in-
variably attends in person.

Whether the abgence of a summons is a matt-
er which goes to the Jjurisdiction is not an
easy cuestion, t is normal Inglish practice
to issue an ex parte swmmons. That is so stat-
ed in Stiebel (supra) at ».952 and in Palmer's
Company Precedents (15 Edn.Pt.2) at p.563, both
text books rely uwpon Trust & Investment Cor-
noration of South Africa (1892) 3 Ch.332, as

authority. If an zpplication is necessary it
should have been by zummons in order to comply’
with rule 8(2), but if the court chose to treat
the report itself as an ex parte application I
think that that amnounted to no more than an ir-
regularity in procedurs, and not to a fundament-
al and incurable error. That is one way of
looking at the cquestion. There 1s another
approach.  The wording of Section 214(1l) of the
Ordinance, when compared with a number of other
sections, is significant. It states categori-
cally that the court may direct the examination
of the person concerned when three things have
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happeneds:s when an order has been made for wind-
ing up by the court, when the Official Receiver
has made a further report tc the court and when
the court has considered that further report.
There is nothing about an application in the
subsection. In Section 273%1) relating to mis-
feasance by directors, there is a specific pro-
vision that the court's powers are exercisable
on the application of the Official Receiver, the
liguidator or a creditor or contributory; in
Section 271, relating to the responsibility of
directors for fraudulent trading, it is also
specified that the application is to be made by
one of the same category of persons. HMore sig-
nificant is Section 215 which provides that the
court, after the Official Receciver has made a
further report, may, "on application of the Of-
ficial Receiver" restrain certain persons fronm
taking part in the mansgement of a company. It
must be remembered, that though normally the
jurisdiction of a court is invoked by some form
of application (I use the word in its widest
senseg there is, under section 182(2) no neces-—
gity for any application to place the further
report before the court. It is put before the
court, by one of its officers, pursuant to a
statutory right or duty. The court is there-
fore seiced of the basic docuent upon™ which
its jurisdiction under Section 214(1) is~found-
ed, and I think that il must be within the
court's owvn discretion to act upon theat document
or otherwise. No application ic prescribed
(Rule 60 of the Rules of 1909, which provided
that the Official Receiver "may" epply to fix
a date for the consicderation of his report, is
absent from the Rules of 1929) and the practice
which may be adopted by the court for its con-
venience, docs not, in wmy view, in any way alt-
er the fact that the court is already seised of
the further report and is authorised by law to
act upon it. I think that my opinion receives
some support from the following words of Vaug-
han Williams, J. in In re the Great Kruger
Gold Mining Co. (1892) 3 Ch.D.307 at 313-4 :-

"Neither section gives any right to anybody
to obtain an order for this examination.

The real fact of the matter is, that <the
making of the order is wholly and entirely
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the act of the Court. The examination,
when it takes place, iz the examination

of the Court., NWobody has a right to call
upon the Court to exercise its discretion".

I think therefore, that upon either of the
two approaches, waat took place did not go be-
yond mere irregularity.

The next main ground of avppeal is that the
type of fraud allcged in the further report in
the present case does not fall within the pur-
view of Section 182(2) of the Ordinance.: It
wag subnitted that the fraud relied upon, was a
fraud against outside creditors and that, on
the authority of In re lledical Battery Co.
(1894) 1 Ch.444, such fraud was nobt the type
contemplated by the section. In that case
Vaughan Williams ¢. did not have before him a
further report, buv was considering whether he
should order a winding up by the court or per-
mit a voluntary liquidation to continue. One
of the submigsions made in favour of a Winding
up by the court was that, if it were not order-
ed, the creditors would be prejudiced by not
gevting the benefit of a public examination
under Section 3 of the Companics (Winding-Up)
Act, 1890. Subsection 2 of that section cor-
responds, with immaterial differences, with
section 182(2) of the Ordinance, while sub-
section 3 is, in egsence, the same as section
214(1) of the Ordinance.

In the course of his judgment Vaughan
Williams J. said, at pp.447-8 of +the
report -

"In my judgment, I should be acting very
wrongly if I held that Section 8 was in-
tended to apply to a case where the
charges made were brought against the
company of having committed frauds in
the course of its businegs with the out-
side world, and not connected in any way
with the promotion or formation of +the
company - ‘that is to say, of its con-
duct towards persons dealing with it
otner than shareholders as regards their
membership in the company."
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The cecquivalent passage in the report in 69 Law
Times Reports 799 at 800 reads -

"T will deal with the lasgst suggestion first,
and I say that in my opinion I should be
acting wrongly i< I were to hold that the
section was intended to apply to a case
where charges are mzde 2gainst a company of
having committed frauds in the course of
its business upon members of the outside
public, and not connected in any way with
the promotion cr formation of the conmpany -
that is, upon persons who have simply dealt®
with the company, and not upon shareholders

as regards their membership in the company."

With the greatest respect to the learned
judge, he does not appear to have given detailed
consideration to the whole of the section, =@nd I
think that the limited construction which he has
put upon it can only be justified by reading
into it words which are not thers. The cssen-
tial words in subsection 2 of Section & of the
Act of 1890 are :-

"e.ooby any person in the vromotion or
forration of the company or by any director
or other officer of the company in relation
to the company since the Iormation thereof

1]

The learned gudgﬁ appears to have placed we1gh+
upon the opening words of that passage, but they
certainly do not state in tc ST, that the fraud
in relation %o promotion or formation must be a
fraud upon shareholders or unon those who be-
came shareholders bty reason of the fruad. Un-
legs it is 1mboc%lble (and I do not think it is)
to visualize fraud in the promotion or formstion
of the company, upon a nperson who never became a
shareholder the construction placed upon the
words appears to be a very narrow one. That,
however, is rather a nice digtinction, and one
which it was unnecessary for Vaughan Williams J.
to consider; +the broad distincticn he drew was
between those outside persons dealing with the
company as such, and the members or shareholders
of the company tnenselves. As to this it is ny
respectful suggestion that the words "oy by any
director or other officer of +the company in
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relation to the company since the formation
thereof", are not, in their ordinary meaning,
to be understood as limited to frauds practis-—
ed directly upon the shareholders, as, say, by
migappropriation by fraudulent means of the
company's funds., Surely it is a fraud "in re-
lation to the company" if fraud is practised
in the company's dbusiness dealings with others -
that is something which may render the company
itself liable to damages and penalties. if
the section was intended to bear the narrower
meaning attached to it in Re Medical Battery
Co. Ltd. (supra) I would have expected to find
somewncre in it, some such phrase as "fraud...
upon the members or snareholders'. It is to
be observed that once the public exanination
hag been ordexed, the persons concerned may be
examined inter alia &s to the conduct of the
business of the company: see Section 8(3) of
the Act, Section 214(1{ of the Ordinance. That
appears to me to favour the wider construction.

Some supprort for the view I have taken is
to be found in the text Dbooks. In Stiebel
(supra) at pp.854-5 ig the following :-

"The fraud which must be alleged in such
report must, it has been said, be fraud
in some way connected with the company or
its contributories, and not merely fraud
committed by the company in dealings with
the outside world or persone who are not
contributories. This view seens inson-
sistent with the clear words of the sec-
tion, and it is thought that frauds which
would come within Section 275 of the Act
will be matter for a furither report."

In Palmer's Company Precedents (supra) p.562
it is stated :-

"The section wag not 'intended to apply to
a case where the charges (are) brought
against the company of having committed
frauds in the course of its business with
the outside world, and not connected in
any way with the vnromotion or formation
of the compeny - that is to say, of its
conduct towards persons dealing with it

In the Court
of Appeal for
Bastern Africa

No,.,20

Judgment

(a) Gould
AG,V-P.-

27th July 1960

continued



In the Court
of Appeal for
Eastern Africa

No0,20

Judgment

(a) Gould
AG . V=P,

27th July 1960

continued

[
52 .

other than shareholders as regards their
membership in the company'. But query
whether this view is gquite correct, for the
section contemplates two classes of cases -
(a) fraud irn the promotion or formation of
the company; (b) froud committed "by ~any
director or other officer orf the company in
relation to the company since its forra-
tion". The latter is not confined to
fraud in the promotion or formation."

I am, with respect, unable to acept what
was said in Re: Medical Battery Co.Ltd. as a
full exposition of the meaning of the section
under consideratiocn then and here, and I +think
that the further report alleges fraud of a type
covered by the section and that this ground of
appeal must consequently fail.

The last ground is that the further report
does not contain a prima facie case of fraud
against cach of the Appellants. Sheridan dJ.
took the view that he could not discharge the
order of Bennett J, who was satisfied that the
report warranted the public examination of the
Lppellants. He did not think that the matter
could be argued as a question of Jjurisdiction.
With respect I do not think this is quite the
right approach. In re Great Kruger Gold Min-
ing Co. (supra) at p.314 Vaughan Williams J.
pointed out that the order for examination
would be discharged if it was made without Jjur-
isdiction, or if it was oppresive or an abuse
of the court's powers. 1t would I think be
clearly oppresive if the order were made upon
& report which did not, as required by In re
Barnes (1896) A.C. 146, contain allegations
which would amount to a prima facle case again-
st the individual to be examined. The order
for examination is normally made ex porte and,
in my opinion, upon an application for its dis-
charge the judge hearing the application nust
be satisfied upon this question. In the case
of In re Civil, Faval and Military Outfitters,
Lta. (1839) I Ch. D. 215, Wright J. was the
Jjudge who heard the application for discharge.
On appeal from his order Lindley ¥.R., at pp.
232-3, said :-
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"Now, putting these facts together, is
there not some basis for the opinion of
the Official Receiver ‘'that fraud has
been committed by Mr.Long in the promo-
tion or formation of this company'? I
do not say that this charge is proved
in such a way as would suthorise a
court of civil jurisdiction to compel
lr.Long to make good the nrofits which
he has made; still less do I say that
there ig such a charge azs IMr.Long should
be called upon to meet in a court of
criminal Jurisdiction. The qguestion we
have to consider is whether this report
is so flimsy, so sketchy, so unfair that
Wright J. exceeded his jurisdiction, or
exercised his discretion wrongly, in

saying that Ilr.Long ought to be publicly

examined vnder the provisions of the
Act. In my judgment, although the re-

port might have been plainer (and I hope

that on any future similar occasion the

report will be plainer, so that we shall

not have to waste a day in discussing
the matter), this report gave Wright J.
ample jurisdiction to make the order,
and thet he exercised his discretion in
the way in which I myself should have
exercised it."

In that case both Wright J., and on appeal
from him, the Court of Appeal, considered
whether the further report sufficiently sup-
ported the opinion of the Official Receiver.
That would apprear to be the approach which
ought to have been adopted in the present
case in the Supreme Court.

I have considered the further report in
the present case and, without going into de-
tail, am of the opinion that it clearly sup-
ports the opinion of the Official Receiver,

in the cases of the Appellants lMusabhai Noor-

rwohamed Tejani, Ebrehim Noormohamed Tejani
and Allibhai S. Kaba. As to the Appelliant
HedoIsmail, it is alleged that he was a di-
rector from the lst May, 1952, +to +the 28th

In the Court
of Appeal for
Fastern Afriqa

No,20

Judgment

(a) Gould
AG.V=-P.

27th July 1960

continued



In the Court
of Appeal for
Eastern Africa

No,.,20

Judgment
(a) Gould

AG‘ .V—P [ ’
27th July 1960
continued

54.

December, 1954. The further report alleges
that the Directors had been aware of the com-
pany's insolvency since the end of 1955, end
that fraudulent trading had taken place 1n
1955 and 1956. The only matter challenged
in the report which might he said’'to have com—
menced prior to the 28bth December, 1954, wasg
the treatment of the sum of £6,583, allegedly
a company asset, whiclhh was divided smong a
number of shareholder-directors, not includ- 10
ing H.J.Ismail. The actual division by
book entry did not take place until September,
1955. In these circumstances I am of the
opinion that the further report did not show
a sufficient prima facie case against this
Appellant.

For these reasons I would dismigs the
appeals of MNusabhai Noormohamed Tejani, Ebra-—
him Noormohamed Tejani and Allibhai S. Kaba -
and order them to pay the costs of the Offi- 20
cial Receiver in this Court. As, however, a
great deal of the time in both Courts has
been taken up in srgument upon the guestion
whether irregularities upon the part of the
Official Receiver were curable under rule 223
(1), I would meke no order for the Official
Receiver's costs in the court below. L1~
though in my opinion the irregularities are
curable, they ought not to have occurred. I
would allow the appeal of the Appellant, H.J. 30
Ismail and order the discharge of the ordexr
of Bennett J. so far ag it relates to him;
his costs in both courts to be paid by the
Official Receiver. The Liquidator was serv-
ed with the vproceedings in the court Belodw
and on appeal. The court agreed thet he had
a sufficient interest to warrant his appear-

ance and I would order his costs in both
courts to be paid by the three unsuccessful
Appellants. 40

Dated at Kampala this 27th day of July,
1960. _

T.J.GOULD
ACTING VICE-PRESIDENT,
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(b) O'CONNOR P,

I agrce. The appeals of Husabhai
Noormohamed Tejani, Ebranim Noormohamed
Tejeni and Allibhai S. Kabza are dismissed;
the appeal of H.J. Ismail is allowed, and,
so far as it relates to him, the order of
Bennett J. is discharged. The orders for

costs will be as proposed in the judgment of
the learned acting Vice-President.

K.X. C'CORNOR
PRESIDENT.

(c) WINDHAN J.
I also agree.
R. WIKDHAWM

JUSTICE OF APPLAL.

Delivered by the Registrar,

High Court, KXampalia.
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IN HER MAJESTY'S COURT OF APPEAL FOR

EASTERN AFRICA

AT KAMPATA.
CIVIL APPEAL NO,.35 OF 1960.
BETWEEN

MUSABHAI NCORMOEAMED THEJANI

as Director of Industrial O0il

Products Corporation Ltd. 10
(in Liguidation)

EBRAHIM NOORMOHAMED TEJANT

as Director of Industrial Oil
Produects Corporation Ltd.

(in Liguidation)

H.J. ISMAIL

ags Director of Industrial 0il
Products Corporation Ltd.

(in Liquidation)

ALIBHAT S. KABA 20
as Director of Industrial 0Oil

Products Corporation Lté. o

(in Liquidation). Appellants

AND
THZ OFFICIAL RECEIVER Respondent

(Appeal from an order of H.M.High Court of
Uganda at Kampela (Mr.Justice Shericdan)
dated 11lth March 1960,
in .
Companies Cause No.ll of 1959 30
Between
The Official Receiver Applicant
and
Musabhai Noormohamed Tejani
as Director cf Industrial 0Oil
Products Corporation Ltd.
(in Liquidation) and 3 others Respondents

ORDER

This appeal coming on for hearing before
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Sir Kenneth I1.0'Connor, President of the Court,
Mr, Justice T.J.Gould, Acting V-P. and R.Wind-
ham Esq., Justice of Appeal in the presence of
¥r.B.E.D'Silva, Advocate for Appellants, Mr.
Hitchin, Official Receiver and Mr. Sparrow, Ad-
vocate for Liquidator and upon reading the mem-
oranda of appeal and upon hearing the counsel
of Appellants, the Official Receiver and the
Counsel for Liguidator and mature deliberation
thereupon had

It is hereby ordered that

1. The appeal of H.J.Ismail is allowed with
costs in both courts such costs to be tax-
ed and to be paid by the Official Receilver
to the Anpellant H.J.Ismail and the order
of Bennett J. so far as it relates to him
is hereby discharged.

2. The appeals of Musabhai Noormohamed Tejani,
Ebrahim Moormohamed Tejani and Allibhai S.
Keba are dismissed affirming the order of
Bennet J. with costs incurred in this
court such costs to be taxed and to be paid
to the 0fficial Receiver by the said 3 Ap-
pellants.

3. The three unsuccessful Appellants do pay
costs of both courts to the Liquidator such
costs to be taxed.

Dated at Kampala this 27th day of July 1960.

DEPUTY REGISTRAR.
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No.22

ORDER GRANTING FINAL LEAVE TO APPEAL
TO HER MAJESTY IN COUNCIL

IN HER MAJESTY'S COURT OF APPEAL FOR
EASTERY AFRICL
AT KAMPATA.
CIVIL APPLICATION 0.6 of 15660

(In the matter of an intended appeal to
Her Majesty in Council)
BETWEEN

MUSABHAT NOORMOHANMED TEJANT

EBRAHIIM NOORILIOHAMED TEIANT

ALLIBHATI S. KABA

(as Directors of Industrial
0il Products Corpcration

Itd. in Liquidation). APPRLLANTS
AND
THE OFFICIAL RECEIVER ROSPONDENT

(Lpplication for conditional leave to
Appeal to Her Majesty in Council from a
Judgment and Order of Her Majesty's
Court of ALppeal for Lastern Africa atb
Kampalsa deiivered on the 27th day of
July 1960 in Civil Appeal No.36 of 1960)
BETWEEN

Musabhai Noormohamed Tejani

Ebrahinm Noormohamed Tejani

Allibhai S. Kaba

(as Directors of Industrizl
0il Products Corporation Ltd.

in Liguidation) Appellants
and

The Official Receiver Respondent
ORDER

UPON APPLICATION made te this Court by Counsel
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for the abovenamed Applicants on the 4th day of
May 1961 for finel lsave to appeal to Her ia-
jesty in Council after conditional leave to
appeal having been granted on the 15th December
1960 as a matter of discretion under subsection
(b) of Section (3) of the Zast African (Lppeal
to Privy Council) Order in Council 1957 AND
UPON HEARING Counsel for the Applicant and
Counsel for the Respondent AND UPON Ybeing sat-
igfied that all conditions subject to which con-
ditional leave vo appeal was granted have Dbeen
conplied with by the Applicants AND ALSO TUPON
veing satisfied that Motice for finel leave to
appéal has been given to the Respondent as re-
guired under Section 12(1) of the said order in
council THIS court doth order that the appli-
cants do have finel leave to enter and prose-—
cute their appeal to Her Majesty in Council
from the judgment and order abovementioned AND
it is further ordered that thc cogts of and in-
cidental to thig application be cogts in the in-
tended appeal.

Dated at Kampala this 4th day of May One thous—
and nine hundred and sixty one.

Sgd. R.W.Cannon
D. Registrar.

H.M. COURT OF APPEAL FOR
EASTERN AFRICA.
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