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IN THE PRIVY COUNCIL No. 6 of 1960

ON APPEAL
FROM THE SUPREME CCURT OF THE FEDERATION OF MALAYA

BETWEEN :

YECOW KIM PONG REALTY LIMITED
~ (Defendant) Appellant

- and -

NG KIM PONG ... (Plaintiff) Respondent

RECORD OF PROCEEDINGS

10 No. 1 In the Supreme
: Court of the
STATEMENT OF PLAINT Federation

. of Malaya
IN THE SUPREME COURT OF THE FEDERATION OF MALAYA

IN THE HIGH COURT AT KUALA LUMPUR No. 1
Civil Suit No. 374 of 1956 Statement of
Plaint.
Between
16th November
Ng Kim Pong ces Plaintiff, 1956,
And

Yeow Kim Pong Realty Limited Defendant

STATEMENT OF PLAINT

20 The Plaintlff abovenamed states as follows:-

1. The Plaintiff is a building contractor resid-
ing at No. 37 Ceylon Lane, Kuala ILumpur, and carry-
ing on there the business of bullding contractor
under the firm or style of Ng Keh & Son.

2. The Defendant is a Limited Company incorporated
in the Federation of Malaya and having a Registered
Office at Nos. 22 and 24 Klyne Street, Kuala Lumpur.



In the Supreme
Court of the
Federation
of Malaya

No.l

Statement of
Plaint.

16th November
1956 -
continued.

5. On the 24th day of March 1956 the Plaintiff
entered into a writiten agreement with the Defendant
for the purchase from the Defendant of 22 lots of
building land in the Town of Klang in the District
of Klang for the price of 266,000.00 and .on the
signing of the contract the Plaintiff paid to the
Defendant the sum of ¥15,000,00 by way of deposit
and part payment. & copy of this contract is
attached hereto and marked "P.1".

4, On the 24th day of March 1956 the Plaintiff 10
entered into a further written agreement with the
Defendant for the re-sale to the Defendant of the

land contained in Lot No., 392 Section 24 in the

Town of Klsng in the District of Klang, being one

of the lots included in the sale to the Plaintiff

by the former contract, at the price of g3,000.00.

& copy of this contract is attached hereto and

marked "p.2". '

5. Under the terms of the former contract "P,1"
the Plaintiff was to pay an instalment of #24,000.00 20
on or before the 23rd day of June 165¢ and the
balance of g27,000.00 on or before the 23rd day of
December 1956. From the final instament was to be
deducted the sum of #3%,000.00 being the sale price
of the one lot included in the contract of re-sale
to the Defendant. Upon payment of the sum of
£24,000.00 on 23%rd day of June 1956 the Defendant
was to transfer to the Plaintiff, his nominees or
assigns eight of the said lots.

6. The Plaintiff was unable to pay the sum due on 30
23rd day of June 1956 but at a meeting between the
Plaintiff and an officer of the Defendant on or

about Tth July 1956 it was mutually agreed that the
Plaintiff should be allowed to pay the said amount

by two instalments of #£5,000.00 on 7th July and
$19,000.00 on 31st July 1956 respectively. The sald

sum of S5,000.00 was pald by the Plaintiff to the
Defendant on 7th July 195

7. The Plaintiff duly tendered the sum of £19,000,00

but the Defendant has refused to transfer any 40
of the said titles to the Plaintiff despite many

demands on the part of the Plaintiff.

8. - On the Tth November 1956 the Plaintiff's Sol-
icitors wrote to the Defendant's Solicitors demand-
ing return of the deposit and the sums paid by way



3.

of iInstalment and payment of compensation by the In the Supreme

Defendant, A copy of this letter 1s attached Court of the

hereto and marlked "P.3". Federation
of DMalaya

Wherefore the Plaintiff claims:

(a) 1. Return of the deposit paid £15,000.00 No.l

Statement of

2. Return of the sum paid by
way of lnstalment on Tth Plaint.
July 1950 5,000.00 16th November
1956 -

3, General damages for breach
10 of contract being the esti-
mated loss of net profits on
the re-sale of the said lots
with houses erected thereon. 75,000.00

95, 000.00

contilnued.

(b) Interest at 6% per annum on the sald sums
ol #15,000.00 and £5,000.00 from the dates
of payment of the said sums to the Defen-
dant to the date of Judgment.

(c) Interest at 6% per annum on the sum awarded

20 from date of Jjudgment to date of realisa-
tion.
(d) costs.
Plaintiff's Solicltors Plainiff's Signature.

I Ng Kim Pong, the abovenamed Plalntiff hereby
declare that the above statement is true to my know-
ledge except as to matters stated on information and
belief and as to those matters I believe the same to
be true.

Dated thils 16th day of November, 1956.

20 Signature.



In the Supreme
Court of the
Federation
of Malaya

No.1
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Plaint.

16th November
1956 -

continued.

This 1s the Exhibit marked P 1

referred to in the Statement of
Plaint between Ng Kim Pong and

Yeow Kim Pong Realty Ltd.

An Agreement made this 24th day of March, 1955,
between YECW KIM PONG REALTY LIMITED z Company reg-
istered in the TFederation of Malaya and having its
Registered Office at Nos. 22 & 24, Klyne Street,

Kuala Lumpur, (hercinafter called the Vendor) of

the one part and NG KIM PONG, trading as NG KEH & 10
SON of No. 37, Ceylon Lane, Kuala ILumpur, (herein-

after called the Purchaser) of the other vart:

Whereas the Vendor 1s the registered owner of
the 22 lots of land described in the Schedule hereto
attached (hereinafter referred to as the Property):

ind Whereas the Vendor has caused Bullding
Plans prepared by LEE ENG TONG of No. 24, Sultan
Street, Klang, (hereinafter called the Lrchitect)
which have been approved by the Town Council, Klang,
under Plans Nos. 185/55, 1854/55, 1858/55, 185C/55 20
and 185D/55 for the erection of 21 Terrazce Houses on
the sald Propertys

And Whereas the Purchaser intends to erect the
sald 21 Terrace Houses for sale and agrees to gilve
priority for such sale to the 36 Tenants of the-
Vendor of premises known as Nos. 102, 1C4, 106, 108,
110, 112, 114, 116, 118, 120, 122, 124, 126, 128,
130, 13%2, 134, 136, 138, 140, 142, 144, 146, 148,
150, 152, 154, 156, 158, 160, 162, 164, 166, 168,
170 and 172 Meru Road, Klang, (hereinafter called 30
the Tenants):

And Whereas the Vendor has agreed to sell and
the Purchaser has agreed to purchase the said Pro-
perty for the sum of Dollars Sixty Six Thousecnd
($66,000.00) only znd the Vendor agrees to transfer
such lot or lots of the Property described in the
said Schedule to tThe Purcheser or any of his nominees
or assigns free from all encumbrances as the Pur-
chaser shall elect subject to the terms and condi-
tions as mentioned hereafter: 40

NOW THIS AGREEMENI' WITNESSETH as follows:-

1. Now in consideration of the above premises
and in consideration of the sum of Dollers Fifteen
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5.

thousand (g15,000.00) only paid by the Purchaser to
the Vendor, the receilpt whereof the Vendor hereby
acknowledges, as part payment towards the sald pur-
chase price 1t 1s mutually agreed as follows:-

2. The Purchaser shall pay to the Vendor a
Turther portion of the purchase money in the sum of
#24,000.00 (Dollars Twenty four thousand only) on
or before the 231rd day of June 1956, and the balance
of the purchase money in the sum of g27,000.00
(Dollars Twenty seven thousand only) shall be paid
by the Purchaser to the Vendor on or before the 23rd
day of Decemher 1956.

3. 4As and when the Purchaser pays to the
Vendor each sum of g3,000.00 (Dollars Three thousand
only) forming part of the payments mentioned in
Clause 2 above, the Vendor shall transfer to the
Purchaser or any of his nominees or assigns any one
lot of the said Property described in the said
Schedule provided the above-mentioned sum of
#24,000.00 (Dollars Twenty four thousand only) shall
be paid in full by the Purchaser to the Vendor on

or before the 23rd day of June, 1956, and the balance

of the purchase money in the sum of g27,000,00
(Dollars Twenty seven thousand only)-shall be paid
in full by the Purchaser to the Vendor on or before
the 23rd day of December, 1956. Upon payment of
the full amount of the purchase money in the sum of
366,000,00 (Dollars Sixty six thousand only) the
Vendor shall transfer to the Purchaser the balance
or all of the Property as described in the said
Schedule to the Purchaser or any of his nominees or
assigns.

4, The Purchaser agrees to construct at his
own costs znd expenses such roads and back lanes
within and adjoining the said 21 New Terrace Houses
as may be required by the Town Councill.

5. The Purchaser shall pay to the Architect
the total sum of $2,520,00 (Dollars Two thousand
five hundred and twenty only) being professional
fees for the preparation of the Bulilding Plans for
the said 21 Terrace Houses at g120/- (Dollars One
hundred and twenty only) per house. The said fees
shall include periodical supervision of the said
construction work and any amendments to the said
approved plans and or extra prints of the plans as

may be necessitated during the period of construction

In the Supreme
Court of the
Federation
of Malaya

No.l

Statement of
Plaint.

16th November
1956 -~
continued.
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6.

of the sald 21 Terrace Houses. The payment to the
Architect shall be made by instszlménts according to
progress of work done,

6. The Vendor shall produce for the purpose
of inspection, when necessary, any or all of the
titles in respect of the said Property to the Pur-
chaser or to any of his nominees or assigns when

requested by the Purchaser.

7. Upon signing of this Agreement the Vendor
shall inform all his said 36 Tenants regarding the 10
priority given to them to purchase any of the said
21 Terrace Houses according to the normsl terms and
condlitions of sale oifered by the Purchaser. This
priority shall hold good for & period of fourteen
(14) days from the date of this agreement, after
which the Purchaser shall reserve his right to sell
the said houses to any other prospective buyers.

8. Beginning from the lst day of January,
1956, the Purchaser shall be liable %o pay the quit
rent, assessments ad other outgoings in respect of 20
the said Property.

9., Within one (1) week from date hereof the
Vendor shall give zccess to the Purchaser to the
whole property described in the said Schedule so
that work mey be commenced on any of the sald 21
building lots as the Purchaser may think fit,.

10. In the event the Purchaser fails to pay the
sums of money on the respective dates aforementioned
the said advance money of £15,000.00 (Dollars Fif-
teen thousand only) paid by the Purchaser to the 30
Vendor shall be forfeited to the Vendor as liqui-
dated damages and this agreement shall be treated
as null and void in so far as the untransferred lot
or lots in the Property are concerned. A1l cone-
structions made on the untransferred lots shall
become the property of the Vendor.

11. The costs and incidentals to this Agreement
and of the transfer shall be borne by the Purchaser,

12, This Agreement shall be binding upon the
helrs, successors, legal representatives and assigns 4o
of the parties hereto,

IN WITNESS WHEREOF the parties hereto have
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hereunto set their hands the day and year flrst In the Supreme
above written. Court of the
Federation

Signed by the said ) YEOW KIM PONG REALTY LTD. of Malaya
VENDOR in the SD. Illegible
presence of $- Managing Director. No. 1

Sd. Illegible Statement of

Advocate & Solicitor Plaint.

Kuals Lumpur
16th November

1956 -
continued,
Signed by the said
PURCHASER 1n the § Sd. Ng Kim Pong
presence :-
Sd. Illegible
Advocate & Solicitor
Kuala Lumpur.

Thls is the Exhiblt marked P2
referred to in the Statement of
Plaint between Ng Kim Pong and
Yeow Kim Pong Realty Ltd.

AN AGREEMENT is made this 24th day of March,
1956 Between YEOW KIM PONG REAITY LIMITED a Company
reglstered in the Federation of Malaya and having
its Registered Office at Nos. 22 and 24 Klyne Street,
Kuala Lumpur (hereinafter called the Vendor) of the
one part and NG KIM PONG trading as NG KEH & SON of
No. 37 Ceylon Lane, Kuala Lumpur (hereinafter called
the Purchaser) of the other part

WHEREAS the Vendor is the registered owner of
the 22 lots of land described in the attached Sched-
ule hereto (hereinafter referred to as the Property)
which the Vendor has agreed to sell and the Purchaser
has agreed to purchase under a separate agreement.

AND WHEREAS the Vendor has called for Tenders
for the erection of 21 Terrace Houses on the said
property in accordance with the Building Plans ap-
proved by the Town Council, Klang as Approved Plans
Nos. 185/55, 185A/55, 185B/55, 185C/55 and 185D/55
and has decided to award the Contract to the
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Federation
of Malaya

No.l

Statement of
Plaint.

16th November
1956 -
continued.

3.

successful Tenderer, CH'NG SIONG KENG of No. 37,
Katar Road, Klang (hereinafter called the Contractor)
for the sum of Dollars One Hundred and Eighty Thou-
sand and six Hundred only (g180,500.0C) including
Sanitary and Electrical Installations and water sumly.

AND WHEREAS the Vendor is desirous of retaining
the lot of land mentioned in the Schedule as Certifi-
cate of Title No, 15625 for Lot 392 Section 24 in
area of 1,500 square feet in the fown and District
of Klang, state of Selangor and marked ( ) to which 10
the Purchaser hereby agrees,

NOW in consideration of the said sepsrate Agrec-
ment 1In respect of the sale of the 22 lots of land
mentioned 1n the sald Schedule by the Vendor to the
Purchaser and the premises and the Agreement herein
IT IS HEREBY MUTUALLY AGREED among the parties hereto
gs follows:-

1. That the Purchaser agrees to re-sell and the
Vendor agrees to re-purchase the land under Certifl.
cate of Title No., 15629 for Lot 392 Section 24 in 20
area of 1,600 square feet in the Town and District

of Klang, State of Selangor described in the Schedule
and marked ( ) for the sum of Dollars Thiree Thousand
only (EB,OO0.00) which sum of money shagll be deducted
by the Purchaser from the sum of Dollars Twenty-seven
thousand only ($27,000.00) to be paid by the Purchaser
to the Vendor on or before the 23rd day of Decenber
1956 as contained in the separate Agreecment above-
mentioned.,

2. The Purchaser shall construct for the Vendor 30
one Terrace House on the land Lot 392 abovementioned

in accordance with the Approved Plans abovementioned
including one Washing Well and one Washing Stool in

the Kitchen, Sanitary Installation, Electrical
Installation for ten Lighting Points and Water supply

for four Water Taps and the making of the roads and

back lanes at an incluslve price of Dollars Eight
Thousand Six hundred only (g8,600.00) to be paid by

the Vendor to the Purchaser as and when Progress

Payment Certificates are issued by the Superintend- 40
ing Archltect, Iee Eng Tong of Klang. The Profes-
sional Fee payable to the Superintending Architect

in respect of the Terrace House herein referred to

shall be paid by Tthe Purchaser.

3. As from the 1lst day of January 1956 the Vendor
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shall be 11lable to pay the Quit Rent and Assessments
In respect of the said Lot 392 abovementioned.

4, In the event of any claim by the successful
Tenderer, Ch'ng Siong Keng abovementioned upon the
Vendor arilsing from the non-award of the Contract to
the sald Contractor by the Vendor, the Purchaser
hereby agrees to indemnify and keep indemnified the
Vendor against any loss, claim, proceeding, cost or
expense arising out of any claim by the said
Contractor.

5. The cost and incidental to this Agreement shall
be borne by the Purchaser.

6. In the event the Purchaser fails to observe any
of the conditions contained herein the Vendor shall
have the right to cancel the separate Agrcement
abovementioned and the advance money paid to the
Vendor by the Purchaser under the said separate
Agreement abovementioned shall be forfeited to the
Vendor as liquidated damage.

Te This Agrcement shall be binding upon the heirs,
successors, legal representatives and assigns of the
parties hereto,

IN WITNESS WHEREOF the parties hereto have here-
unto set their hands the day and year flrst above
written.

Signed by the said ) YEOW KIM PONG REALTY LTD,
Vendor in the Sd. Illegible
presence of - Managing Director

Sd. Illegible
Advocate & Solicitor
Kuala Lumpur

Signed by the said
Purchaser in the Sd. Ng Kim Pong
presence of :-

Sd. Illegible
Advocate & Solicitor
Kuala Lumpur.

In the Supreme
Court of the
Federation
of Malaya

No.1l

Statement of
Plaint.

16th November
1956 -
continued,



In the Supreme
Court of the
Federation
of Malaysa

No.l

Statement of
Plaint. ’

16th November
1956 -

continued.

10,

This is the Exhibit marked P3
referred to in the Statement of
Plaint beftween Ng Kim Pong and
Yeow Xim Pong Realty Ltd.

‘ _ . Tth November;_l956.
NAM/JW/CLAK/415/56
S.D. (B) 9443

Messrs. Shearn Delamore & Co.
Advocates & Solicitors,
Kuala Lumpur,

Dear Sirs,

Ng Kim Pong and Yeow Kim Pong Realty Ltd.

Owing to the continued delay on the part of
your clients in this metter, our client has now as-
sumed that they are unwilling to proceed with the
sale,

We have been instructed therefore to ask for
an immediate return of the {ull deposit paid by our
client under the term of the contract and also for
payvment of damages as follows:

Estimated loss of profit on sale of
21 lots with houses built thereon -
net profit g3,000,00 per lot #63,000.,00

Would you therefore kindly inform your clients
that unless we receive at least a reasonable offer
within The next seven days for the settlement of
our client's claim we shall forthwith commence pro-
ceedings against your clients for damages for breach
of contract.

Yours faithfully.,

Sd. Iovelace & Hastings.

10

20
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No, 2

AMENDED DEFENBE IN CIVIL SUIT 1956 No. 374

The abovenamed defendant states as follows:-

1. Paragraph 1 of the Statement of Plaint is ad-
m[tted .

2, Paragraph 2 of the Statement of Plaint is ad-
mitted. '

bR Paragraph 3 of the Statement of Plaint is ad-
mitted, the defendant refers to the Agreement therein
referred to for the full terms and conditions thereof,

4, Pavagraph 4 of the Statement of Plaint is ad-
mitted, the defendant refers to the Agreement therein
referred to for the full terms and conditions thereof.

5. Paragraph 5 of the Statement of Plaint is ad-
mitted except and in so far as it alleges that upon
payment of the sum of g24,000/- on 23rd day of June,
1956 the defendant was to transfer to the plaintiff
his nominees or assigns eight of the sald lots. The
defendant contends that by virtue of paragraph 3 of
the Agreement of the 24th day of March, 1956 the
ohligatlon to transfer only arose provided the plain-
tiff pald to the defendant the balance of the purchase
price on or hefore the 23rd day of December, 1956,

6. Paragraph 6 of the Statement of Plaint is denied

save and in so far that it 1s alleged that the plain-

tiff was unable to pay the amount due by him under $he
aforesaid Agreement on the 23rd day of June, 1956,

T Paragraph 7 of the Statement of Plaint is denied
except and in so far as 1t is alleged that the def-
endant has refused to transfer any of the lands re-
ferred to in the said Agreement. The defendant says
that it was under no obligation to make any transfer
to the plaintiff,

8. Paragraph 8 of the Statement of Plaint is ad-
mitted.

g. The defendant puts in issue all damages claimed
by the plaintiff,

10. The plaintiff having failed to pay the sum of

In the Supreme
Court of the
Federation
off’ Malaya

No.2
Amended Defence
in Civil sult
No. 374,

21st June 1957.
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12,

g24,000/- due under the said Agrecment on or before
the 23rd day of June, 1956 the defendant agreed to

extend the time for such payment upon the terms and
conditions appearing in the Letter a COpy of which

is atcached hereto and marked "4'". _

11. The plaintiff failed to observe the conditions
upon which an extension of time for payment of the
said sum of #24,000/- was granted and therefore by
notice in writing dated the 1st day oi September,
1956 (a copy whereof is attached hercto and marked
"B") the defendant rescinded the said Agreement.

12, The piaintiff transferred the hLgreement sued on.
to one LLEW THEAN SIEW for #10,000/- on the 10th day
of May, 1956, This fact was_unknown_to the defens
uﬂnt prior to the 8th dayv_of March, 1957,

13... The defendant has on the Bth day of April, 1957
given notice to the Plaintiff that the defendant
accepts LLEW THEAN STEW ss_the_assignee of the

A@reement.

14, The plaintiff thevefore had no rights. under the
Agreement sued upon at the date of the institution
of this suit.

15 - The said LIEW THEAN SIEW duly assigned the

Agréement sued_upon for gi500/= to_the defendant on

the 8th of April, 1957,

16. 4lte rnatlvelv the defendanu says that as the
plaintiff has failed to comply with the terms of
Clause 3 of the Contract, in so far as no payment of

“the balance of the purchase price has been paid, the

plaintiff's action is misconceived and premature,

Wherefore the defendant prays theat this suit

- may be dismissed and with costs.
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This 1s the Exhibit marked "A"

referred to in the Statement ol
Defence between Ng Kim Pong and
Yeow Kim Pong Realty Ltd. dated
this 10th day of January, 1957.

YEOW KIM PONG REALTY LID.
S3d. Yeow Khim Joe
Managing Director.

(D. 1)
10 7th July, 1956,

Mr. Ng Kim Pong,
37, Ceylon [Lane,
Kuala TLumpur. WITHOUT PREJUDICE

Dear Sir,

Lot 382 to 40% inclusive
Section 24, Town of Klang.

With reference to your letter of the 25th June,
1956 we are prepared to permit you an extension of
time within which to pay the sum of g24,000. OO on
20 the following conditions:-

1. To pay us a sum of #5,000.00 forthwith and
and balance of £19,000.00 to be paid on or
before the 31st July, 1956.

2. Construction work on the above land must be
commenced within one week of the date hereof.

3. Construction must have begun on any land that
is sought to be transferred.

L. Should there be any breach of the above condi-
tions, the £5,000.00 abovementioned, if paid,
20 will be forfeited and the extension of time
withdrawn,

Further, full payment of the balance of
g27,000.00 must be made on or before the 23rd Decem-
ber, 1956,

Yours faithfully,
YEOW KIM PONG REALTY LTD.

Signhed Yeow Khim Joe
Managing Director.

I, Ng Kim Pong, acknowledge the receipt of the
40  original copy of this letter and agree to the terms
as stated.

Signed Ng Kim Pong
5 p.m. 24/7/56.
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This is the Exhibit marked "B"
referred to i1 the Statement of
Defence between Ng Kim Pong and
Yeow Kim Pong Reszlty Ltd. dated
this 10th day of Jan. 1957.

52, XXX
prn/-

SD (B) ohir

LR . REGISTERED

1st Seplember, 1950. 10

Ng Kim Pong Esqg.,
37 Ceylon = Lane,
Kuala Lumpur.

Dear Sir,

Lots 382 & 403, Section 24 Town of
Klang.

We have been lnstructed by our cllents Messrs.
Yeow Kim Pong Realty Ltd. that no action hes been
taken by you to fulfil your obligations under the
contract, or to pay the sum due to our clients. 20

We are therefore instructed to give you notice
that the contract 1s terminated by reason of your
breaches, and that 2ll monies paild to ouvr clients
are forfeit.

In consequence you are reguested to vacate the
land forthwith since you are now a trespasser
thereon.

Yours faithfully,

c.c. Ms. Yeow Kim Pong Realty Ltd.
22/24 Klyne Street,
Kuala Lumpur.
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Sd. Sheain Delamore & Co. In the Supreme
Defendant's Solicltors Court of the
Federation
YEW KIM PONG REALTY LTD, of Malaya
Sd. Yeow Khim Joe —
Managing Director No.2

Signature of Defendant.

Shearn Delamore & Co, ( Signed ) Qgeggsnggﬁiﬁce

]
Yeow Khim Joe No. 374.

21st June 1957

- -1 K] N N
Defendant's Solicitors Signature of Defendant. _ continved.

I, YEOW KHIM JOE a Dlrector of the abovenamed
defendant hereby declare that the above Statement
1s true to my knowledge except as Lo matters stated
on information and belief and as to those matters I
believe to be true.

Dated this 10th day of January, 1957.
Dated this 21st day of June, 1957.

Sd. Yeow Khim Joe

Signature of Yeow Khim Joe

Sd.
Yeow Khim dJoe

Signature of Yeow Khim Joe

This Statement of Defence is filed for and on behalf
of the defendant by Messrs. Shearn Delamore & Co, of
and whose address for service is Chartered Bank
Chambers, Seremban.

Delivered as amended pursuant o the order of The
Honourable Mr. Justice B.G. Smith dated the 10th day
of June, 1957 on the 21st day of June, 1957.
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No. 3
REPLY IN CIVIL SUIT 1955 No. 374

The Plaintiff abovenamed states as follows:~

1. The Plalntlff joins issue with the Defendant in
his amended defence.

2. &s to paragreph 12 the Plaintiff denies that
the agreement was transferred to one Liew Thean Siew
for 10,000/~ as alleged or at all.

3. The Agreement was deposited with Liew Thean
Siew as security for a loan and tha®% the whole of
the said loan was repaid prior to the institution of
these proceedings.

by, As to paragr“ph 15 of the amended defence the
Plaintiff states that on 8th &pril 1557 the said
Liew Thean Siew had no rights under the Agreement
and further that the Defendant knew at all material
times that no such rights existed.

Sc. Lovelace & Hastings Sd. Ng Kim Pong
Plaintirf's 801101to“s Plaintiff's Signature

I, Ng Kim Pong, the abovenamed Plaintiff do
hereby declare that the above statement is true to
my knowledge except as to matters stated on informa-
tion and bellef and as to these matters I believe the
same to be true,

Dated this 24th day of February 1958.

Sd. Ng Kim rong
Signature.
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No.

OPENING SPEECH FOR PLAINTIFF (RESPCNDENT )

Marjoribanks for plaintiff.
Rintoul for defendant.

MarJoribanks reads pleadilngs. Plaintiff unable

to pay g24,000 at correct time.
Extension granted.

Defendant under obligation to transfer 8 lots
once £5,000 and £19,000 paid or tendered. Defen-
dent not prepared to go on, S.40 contracts ordi-
nance . Defendant failed to complete.

1935 2 K,B, 198
Compensation

Harold Wood Brick Co. case.
at 205. S.74 contracts ordinance.
for breach of contract.

S.76
Return of deposits and loss.

Defendant says no obligation to transfer till
final balance paid.

Rintoul: No admission that money was tendered.
Marjoribankss The contract is P.1 to Plaint.

From th=2 agreement it is sufficiently clear that

when 23,000 is paid, property should be transferred.

Smith's case. 26 E.R. 881. Consideration of
deeds -~ the design should be given effect to - the
intent is more important than the words although the
words cannot be altered.

Stroud Co. case. 55 E.R. 853. A clause should
not be struck out unless it 1s impossible to recon-
clle with another clause.

Para.ll of defence - recission.

Ask that agreed bundle be marked.

Rintoul: No objection.

Agreed bundle Ex.P.1l.

In the Supreme
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In the Supreme Page 10 of agreed bundle - édated 1.9.56 -~ ter-
Court of the mination - forfeiturs.
Federation
of Malaya - not final.
No .U page 11. Page 12.

Even 1if there was right to rescind, subseguent
action showed that the agreement was varied but then

Opening Speech
‘ defendant changed his mind.

for the
Plaintiff

(Respondent ). Defendant has pleaded the agreement was trans-

18th March 1958 ferred. Plaintiff has denied this.

- continued. Construction work had begun within 1 week of

7.7.56 - there will be evidence of this.

Fvidence will be plaintiff, witness as to exten-

sion of time, workmen as to commencement. Evidence
as to damages.

Plaintiff{ will call evidence,

Rintoul: paras. 6 and 7 of Plaint. Plaintiff
alleges he complied with the agreement of 7.7.57.

Page 28 of P.1.
1) 31 1t 11
Tender alleged on 28.7.56.
1t 3 1 19 09.56'
Notice of recission page 10, Plaintiff says
this recission not final but we are concernec with

the 7.7.56.

Marjoribanks: That is so.

Plaintiff's No. 5
Evidence
— EVIDENCE OF NG KIM PONG

No .5
Plaintiff's Witness 1, affirmed states in English:
Ng Kim Pong.
Names: Ng Kim Ponig. Building conbtractor. 8
Examination. Shaw Rd., Kuala Lumpur. Building contractor since

10
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1941, Past 3 years I have put up 3 bullding schemes.

I know Yeoh Kim Pong. I approached him. I
knew he had land at Meru Rd., Klang, which he was
prepared to sell. Early in March '56 we had dis-
cussion in his office at Klyne Street, Kuala Lumpur,

Ve discussed about hilis 22 lots of land at Meru
Rd., Klang. He told he had called for tenders to
build houscs on fthe land but if I would give a good
olfer he would sell the land. I offered him
23,000 per lot -~ £66,000 for 21 lots in which one
lot was double size.

He agreed.

It was arranged I should pay at signing of _
agreement 15,000 and within 3 months of agreement
I would pay g2%,000.

Agreement was signed.

It was prepared and drawn up by Mr. Tham,
Secretary of Yeoh Kim Pong Realty ILtd.

I bought the land so that I could sell it lot
by lot to purchasers.

21.6. I received letter from defendant that I
had to pay balance. I asked for time. I approached
Mr. Yeoh Kim Pong personally and asked for extension
of 1 month to pay up my g24,000. He told me to put
it in writing so I wrote him a letter and had it

. tendered to him through Quai Pin Seong, Comprador of

Chartered Bank, Kuala Lumpur. I informed Pin Seong
to speak on my behalf to Yeoh Kim Pong to ask for
extension of time. Pin Seong agreed. (Court: 1Is
Pin Seong a witness? Marjoribanks: Yes). A couple
of days later Pin Seong told me he had seen Yeoh Kim
Pong who had agreed to extension of time up 31.7.56
but I had to pay down a sum of 25,000 on or before
7.7. and the balance of 19,000 on or before 31.7.56.

on 7.7. I brought with me g5,000 in cash, and
with Pin Seong went to office of Yeoh Kim Pong Realty
Ltd. There we met Mr. Tham and Yeoh Kim Joo. Yeoh
Kim Joo is a Managing Director of the firm. Tham 1is
Secretary of the Company. Before I handed the money
to them I asked them to confirm if what Quay told me
was correct. They replied in affirmative.
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Then I handed over the 5,000 in presence of

Quay Pin Siong. When I asked for recelpt Yeoh Kim

Joo told me his father Yeoh Kim Pong had gone out
and as soon as he returned in day or two they could

have receipt posted to me. I did not get receint.

For about 2 weeks after the day I had given
the money I had repeatedly telephoned and gone to
their office to get receipt. Finally on ghout
24,7, at about 4.30 p.m. I went to the office again.
I requested receipt.

They showed nme receipt, i.e. Tham and Kim Joo,
and told me the receipt wes ready for me but before
they could hand me the receipt I should acknowledge
receipt of a letter whicn was handed to me first,

I read the letter and found the terms and conditions
had never been even discussed before or after I paild
them the g5,000.

I noticed the date on the letter was 7.7.56.
Then I pointed out, particularly condition 2 of the
letter which says I should commence work on the land
within 1 weelk of the letter.

This is the letter (Exhibilit "A" to defence).

After pointing out clause 2, I told Mr, Tham
that that was a ridiculous condition -~ in fact fThe
whole letter was ridiculous. Mr. Tham told me it
was mere formality only and 1f I refused to sign a
duplicate copy of the letter I would not get my
receipt for 5,0C0. In other words, I would not
have proof I paid him the g5,000. T did not know
what to do, Then I decided to sign the letter and
told Mr. Tham that I was signing it because I wanted
receipt for the g5,000. I thought I should put the
time and date under my signature so it would at

‘least show that this letter was antedated over 2

weeks before I received it. Afterwards I receivead
the officlal receipt for the #5,000. This is it.
(p.3.). I noticed that the date on the receipt
was 9.7.56. I told Tham that the date was not
correct - I paid on 7.7.50.

I told Tham and Kim Joo that the date on the
letter 7.7., and date on receipt 9.7. would even-
tually prove that I had agreed to the conditions in
the letter before I pald in the money. But the
money was paid without any conditions imposed. When
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I put the date 24.7.56 they did not say anything,
hut Tham wes surprilsed at what I did.

I left the office.

Following day I went to the compradore of
Chartered Bank complaining to him about the letter
given me hy defendant stating terms which have never
been discussed or agreed upon.

After hearing me he was a little bit surprised.
He told me that when he went to see Yeow Kim Pong
regarding request for extension of time to pay
g214,000 the enly complaint from Yeow Kim Pong was
that I had not started work on hls own house which
I was to hulld for him.

That was under a separate agreement.

I know Goh Slew Heang and Yap Kam Kee. I met
about sclling 8 of the 22 lots.

I met them about end July '56 - it was 24.7.
They prepared to buy 8 of the lots from me.

I took them to Klang to see the land. They
were satisfied and offered me 24,000 for 8 of the
lots.

On 27.7.56 Goh and Yap and I went to office of
Yong Kung Lin, They handed 2 cheques amounting to
#24,000 to Yong Kung Lin. Yong Kung Lin wrote me
a letter.

The 24,000 was in respect of the 8 lots. They
told me to get 8 titles for purpose of transferring.
Next day I went 1 see Mr. Ramani. I instructed
him to write to defendant that I had the g24,000
deposited in Yong Kung Lin's office requesting def-
endant to provide the titles for the 8 lots accord-
ing to the lot Nos. I gave Mr, Ramani,.

Mr. Ramani received reply. I instructed Mr.
Ramani to reply. ’

T had commenczd preliminary work in July 1956.
I got a contractor named Poon Sung. I Instructed
him to do the siting of the lots, clearing of the
land and digging foundation holes. I brought in my
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concrete mixer, plling machine, and some bakau piles.

Before this I bought a kongsi house and paid for =

temporary road that had been done. Work commenced
some time in July. It went on till middle August.
After that I told contractor to stop.

Mr. Ramani wrote letter on 3.8.560.

The men who hsd put up the deposit waited for
a week. I saw them again about 1C days after they
had deposited. They told me they had withdrawn
theilr money from Yong Kung Lin as apparently I was
not in position to get titles. (Marjoribanks says
these men are witnesses). I think I saw them be-
fore Shearn Delamore's letter of 10.8.,56.

I received Shearn Delamore’s letter of 1.9.356.
I saw Lovelace & Hastings.
I met Tham of defendant.

I attended weekly at Shearn Delamore’s office
about 2 weeks after consulting Lovelace & Hastings.

. Mr, Tham, Mr, Bentley of Shearn Delamore, Mr.
Williamson of Lovelasce & Hastings and myself
attended,

I was obliged to give Yeow Kim Pong's tenants
1st preference for the houses.

Defendant suggested that a second circular be
sent . L draft circular was sent to defendant's
solicitors for approval. I think between September
and October.

I instructed Lovelace & Hastings to send cheque
for £19,000 to Shearn Delamore & Co. about Oct. '56.
Eventually I asked for the return of the money. I
never saw any titles. '

I received note from Tham telling ne not to

. Worry about settlement of the balance,. When Love-

lace and Hastings sent the $19,000 it was to fulfil
the 2nd instalment. I éig it in good faith, after
pleading.

I expected to get 8 titles transferred.

I did not get them.
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I instructed Lovelace & Hastlngs to get the
£19,000 back.

I gave instructions to institute proceedings.

I claim return of the deposits of $15,000 and
#5,000 and g75,000 general damages.

I have my calculation: on profit I would make
on sale of the houses. There were 21 houses. Land
was g3,000 each. I was going to build a house on
the land. The houses would cost 87,500 each. I
was hoping to get 13,500 to g14,500 per house.

I entered into agreement with 2 purchasers at
$13,500 and 14,300 per house.

I expected around 20% profit on sale of each
house. '

Defendant; has already put up all the houses.
They were offering their houses at #15,000 each.

The houses were on same plan on which I 1n-
tended to build.

I signed this sale deed. (P.4).

(Rintoul formally objects to any evidence in
support of paras. 2 and 3 of the reply and will
argwe the point later).

In fact I did not sell or transfer the agree-
ment to ILiew Thean Siew, I knew Liew Thean Siew
before 10.5.56. A% present he works in bank in
Kuala Lumpur.

In 1956 he used to lend out money to people.

In 1956 I negotiated loan from him. That was
about May 1956, I needed a loan very urgently to
pay my labourers at Telok Anson, I spoke to Liew
Thean Siew for a loan of #5,000. He asked me if I
had substantizl securities. I told him no.
Chellapa helped me to negotiate this loan. I had
a loan from Liew Trnean Siew without substantial secu-
rity but he asked me to give him an assignment of my
agreement with Yeow Kim Pong Realty Ltd. Only on
that condition would he let me have a loan.
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I told him the loan would be for 1 %o 3 months.
He suggested I should write 10,000 instead of

£5,000, The idea was to have better security. I

was also made to execute a full power of attorney %o
him. This was for him to collect whatever contract
money I might receive in oirder %o have his loan re-
paid. He asked me to give him a post-dated cheque
for 25,000 which I did.

It was post-dated 1 month from 10th May.

I did not receive £10,000 although the agree-
ment says so, I only received 85,000. He told
me if I wanted more money some other time to see
him.

(Marjoribanks says Liew Thean Siew is a
witness).

I was still carrying on with the agreement
with defendant after May 1956.

- Liew Thean Slew wanted to see tThe agreement
with defendant . It was given %o him.

The $5,000 I paicd with interest.
I came to final instalment in Sept. 1956.

I got back the original agreement with defen-
dant.

The post-dated cheque was dishonoured.
I had dealings with Malaya Borneo Building

Society. They were due to pay me £3,700. This
money was paid to Liew Thean Siew direct.

Cross-Examination

Cross-pExamination:

Since 1946 or 1947 I would not say I have been
perpetually short of money.

After the re-occupatvion I ran a cinema at Raub.,
I was sued in High Court at Raub. I had not

got the money to pay for the cquipment. I nad
spent my money building the cinema.

1¢C
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I have not satis{ied the Judgment completely
vet.

The judgment was obtained 5 or 6 years ago.
Since the re-occupation, I have been defendant in
civil sults 3 or 4 times. In all these suits 1%
was for money I owed plaintiffs. I know there 1is
outstanding by me to Hast Asiatic Company g5,000 or
$6,000 on judgment. East Asiatic obtained judg-
ment against me about 3.12.56.

They filed a Bankruptcy Petition against me.
I received Bankruptcey Notice. T don't remember
receiving Petitlion,

I was to pay insftalments, I did not keep up
instalments. I zm due to appear in High Court,
Kuala Lumpur on Jjudgment debtor summons.

This judgment was g4,000. The judgment was
obtained © or 7 months ago. That is 3 unsatisfied
Judgments. I can't think of any others.

Henry Waugh & Co. are suing me.
I had to borrow £5,000 to pay labourers.
I also have about 25,000 outstanding.

I had the unpleasant experience of my cheque
being dishonoured. I may have had 8 or 10 cheques
dishonoured.

Since 1950 I would not say I have been short
of money.

When I started negotiating with defendant, I
had an outstanding Judgment against me. At one
time I owed Fast &Asiatic Coy. g14,000. In 1956 I
paid 1,000 off that account.

When I started to negotiate with defendant I
owed East Asiatic about £10,000. I may have owed
that since end of 1955.

Q. When negotiating with defendant you must have
been short of ready money?

A Ves.

I agree that in 1956 when these instalments
fell due to defendant I did not have the money.
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I slgned the plaint.
I see paras 6 and 7.

My case is that z11 that happened on 7.7. was
that I was given extension of time to pay £19,000.

p That was extension to 31.7. L was to pay
19,000 before 31.7.

I knew I would pay. I did not pey it. I did
not intend to pay with my own money. The money

was tendered - I mean the letter from Yong Kung Lin.

I told defendant I had the money. My proposition
was that I would pay defendant when the titles were
transferred to Yong Kung Lin's clients. The money
was only to be transferred to me when I transferired
the titles to Yong Kung Lin's clients.

The money deposited W1th Yong Kung Lin was on
behalf of the purchasers.

Defendant was in breach of 1ts agreement up to
31.7. I had the money ready and defencant did not
produce the titles.

I did not write and ask defendant for inspec-
tion in their office but I went to their office.

The money was in Yong Kung Lin's office.

It was meént for the titles if the titles were
produced.

I did not claim damages then because I did not
like to litigate matters. I thought I could get a
transfer of the lots. 1 thought I could get the
titles transferred.

Adjourned to 19.3.53.
(Intldas W.B.S., J.)
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Before me iIn Open Court this 19.3,58. In the Supremc
Court of the
(sd) W.B. Sutherland Federation
Je of Malaya
Marjoribanks for plaintiff,. _ 1
Last . Plaintiff's
Rintoul for defendant. Evidence
Resumed from 18.3.58.
: No.5
Cross-cexamination resumed: Ng Kim Pong.
There was no agreement after 31.7. giving me Cross-
time to pay. There were negotiations. I cannot Examination -

10 say winether there was a subsequent agreement. Under continued.
the agreement I should have paid the 19,000 on or
before 31.7.

I was sure to get this from Goh and Yap if a
transfer was effected in their favour.

This is the letter which confirms this.

Without the money from Yong Kung Lin I could
raise the money from relations. T did not get the
titles. I did not take the money to defendant and
ask for the titles and transfers, but I asked Mr.

20 Ramani to write a letter.

I entered a written undertaking with Goh and
Yag.

. I had received no deposit.

When I instructed Lovelace & Hastings to send
the 519,000 it was in order to pay the money and get
the title without going into litigation. I did not
pay the 19,000 by 31.7.

Defendant did not comply with Clause 6 of the
agreement. '

30 Because Clause 6 was not complied with, I could
not pay.

Mr. Ramani asked for the titles to be handed
over for inspecticn.

I dicé not ask for inspection at defendant's
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office. I think I spoke to Tham about that. I
said:

"I have the money now ready in Yong Kung
Lin's office. I would like to have the titles
produced for inspection.”

I did not say where they weie To be produced.
I think it was about the 25th.

Because I could not get the titles I went to
Mr. Ramani. After Ramani's letter of 28th, I did
not go and ask for the titles. I was never given
a chance to see any of the titles.

I seeletter 9 in P.1. Before that no titles

" wWere produced. The letter says I can inspect the

titles at any time in defendant's office. The letter
isdated 10.8.50.

Before 10.8., i.e. on 24 op 25.7., I asked for
these titles. At that time the g24,000 was still
with Yong Kung Lin. Deflendants I prestme purposely
delayed showing the titles till they knew the

#£24,000 was withdrawn by the intending purchasers.

From previous experience I know they delayed things.
That is my presumption. I knew on 9.8. that the
money had been withdrawn. It is my handwriting in
pencil on D.5.

The purchasers told me verbally they had with-
drawn., I did not go for inspection bstween 28.7.
and 10,8, I think I did my best. I ¢id not go
any more because the money had been withdrawn.

I did not instruct Mr., Ramani to reply to
letter No.9. It was too late.

By letter No,10 defendant rescindec¢ the con-
tract. I did not agree.

Immediately I received letter 9, I went to
Lovelace & Hastings and instructed them to try and
let me oay the instalments out of time.

I did not instruct them to say defendant was in
brcach because I did not want to cause unpleasant-
ness. It is not so that I did not instiuct them to
say defendant was in breach becszuse I knew I was in
breach of the agreement of 7.7.
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I see letter No.l3.

There was no sugpgestion that defendant was in
breach, because I hoped to settle amicably.

I see letter No.23,

It called of'f the deal because negotiations had
gone on, and it could not be settled amicably.

I 4id not consider it was necessary to say that
defendant was in breach on 31.7.

I see para. 7 of plaint. That means defendant
has committed a breach in not producing and trans-
ferring. This para. 7 refers to tender of 19,000,

I see letter 31. (b)(1) more or less is
accurate. That 1s the general idea.

I d1d not at =ny time consider P.2 to be valid,
I sirned it more or less under duress -~ it 1s dated
7.7. but I signed it on 24.7.

I deny the terms were verbally agreed on 7.7.

I signed because I wanted a receipt which I had
not got.

I had paid them the £5,000 in presence of Quai.
But I would rather have the receipt.

The only duress was if I did not sign I would
not get the receipt.

I have never suggested duress until I came to
the witness box.

P.2 was esttached to the defence.

The reply does not attack P 2 because I left
things to my solicitors.

I started bullding operations between July and
August,

I see letter No. 8.

Qs Why does it not say building operations have
started?
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A We were under no obligation to start operations.
P.2 was not valid.

I was not going to build on the 8 lots. I had
done no building operations on the 8 lots.

If P.2. were the agreed terms, I had not started
construction on the & lots.

I see letter 9,

It says until building operations are commenced,
defendant cannot transfer.

I did not reply to it.

The 2nd term of P.2 was ridiculous. I had
never suggested I could start work within 1 week of
T.7. I started preliminery work in July and August.
On 25.6. I admit defendant could have taken my
#15,000 and that would have been the end of %the
matter.

At that time I was very hard up.

I see letter No.k. It says I arranged to
- ~
commence work 1 week from 25.6.56.

It was not on letter No.4 that P.2 was made.
It is merely a coincidence that 1 week was mentioned
in both letter No.l4 and P.2.

As to damages, I have figures, I worked them
out . I originally suggested g63,000. Then I
Jjumped them up to 75,000, because I had to include
onec or two extra items. It was for loss of profit.
I added g12,000 for other expenses because I had to
pay my solicitors and interest. 63,000 was rough
estimata.

I was trying to get a settlement.

I did not want litigetion. The #£75,000 re-
presents loss of profit and other genersl expenses.
About F70,00C is loss of profit. I estimate it on
cost of land g3,000. &4s time goes on I estimate
the land value would be g4,0C0, The house would
cost g7,000 to g7,500. I was going to sell a%t
about F14,000. I was going to make about g3,500
per house. That is how I was estimating g7%,000.

10
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As to the 8 lots, I would not have made profit,
but these purchasers would have paid me 900 for the
kongsi house. We mlght co-operate on other things.

This is the agreement I had with them (D.G6.).

I do not know whether defendants have been un-
able to sell all the houses at 14,000 for houses
costing g8,600 but I am a contractor and defendant
would have to employ contractors.

The only agreement with my purchasers provided
for advances from Malay Borneo Building Society.

It was a condition that any purchaser obtain
loan of 9,000 from a loan society.

I have carried out 3 substantial buillding
schemes., I made a profit on 2 of them of about
& ,6000. It was in 1955 and 1956. On the first I
made about $35, 000, On the second I made about
$20,000, On the third I made a loss of about
230,000. I abandoned it because the work was slow.
That 1s the scheme on which I had to borrow the

£5, 000,

I did not pay East Asiatic because I had other
commitments.

Occasionally my relations help me.

At end of 1955 I owed East Asiatic F14,000

approx. In 1956 I pald them 2,500 approx. In July

1957 I paid them g5,000, After they took bank-
ruptcy proceedings against me.

(Rintoul asks that cross-examination on P.4 be
witgout prejudice to his objection. Court:
Yes ), _

I see P.4.,, I paid for its stamp. I paid stamp

duty at the rate on an assignment or conveyance.

I do not know whether the duty on mortgage is

less than on an assignment. Witness was A, Chellappa.

I signed it and initlalled a small alteration.

I did not get the document back when I repaid
because he sald I had to pay some extra money.
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I never wrote and asked for 1t back. I never
got 1t back from him but I got back the original
agreement.

The Power of Attorney is still with him.

I have not written to ask for it back.

I have not taken steps to cancel the P/4,

I gave him full power of atiorney.

He could do anything he liked in connection
with the agreement but it was given merely as
security.

I knew def'endant had got hold of the assignment.

I knew Liew had proposed to transfer fthe docu-
ment to defendant.

I got letter from defendant informing me of the
assignment.

I had no time to cancel the Power of Attorney.

I paid the g5,000 to Liew between August and
September 1956. I used some money due to me Irom
Malaya Borneo Building Society for material supplied.

The Society paid Liew direct about #3,700.

Bannon & Bailey also paid Liew g3,000 on my
behalf,

Liew has received g6,700 from me. Out of these
two amounts Liew returned me g1,500.

My cheque is still with Liew. He stl1ll has
the Power of Attorney, the document and the cheque
because he says I still owe him g1,000. That is
for a separate loan which was given to me a month
afcer the assignment,

I asked for all the documents but he said no.

As far as I know he is not a registered money-
lender.
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Re<Examination In the Supreme
Court of the
Re-Examination: The Raub debt i1s still unsettled, Federation
because I bought a pair of projectors for about of Malaya
$12,500 and I paid about g8,000 at one time. —_—
. !~
Actlon was taken against me for the balance of Péaigtlff »
24,500. vidence
I then paid about g3,000 leaving a small Nz Kim Pong.
balance. :

Re~Examination.
They have not taken further steps.

I paid the g3,000 about 1952 or 1953.
They have not written me any more.

Henry Waugh's suit is only pending. I am de-
fending it.

The judgment debtor summons 1s in respect of
deposit on one of these 22 lots.

In 1955, 1956 and 1957 my total work amounted
to nearly over a million dollars.

In one year I owed East Asiatic g48,000. Now
I only owe them about g7,000.

The stamp on the assignment was put there a
month from when I signed. The idea was that if I
had not repaid the loan within a month I had to pay
the whole amount of 10,000 to redeem the assignment.

No. 6 No. 6
EVIDENCE OF LIEW THAN SIEW Liew Than Siew.

Plaintiff's Witness 2, affirmed, states in Haaka: Examination.

Name: ILiew Than Siew.
I am a market runner.

I work in the Bank - Chung Kiaw Bank. Live at
16 Jalan Barat, Kuala Iumpur.
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34,

I know Plaintiff.
I have had dealings with him in 1956
I assisted him,

When he was in financial difficulties I helped
him. . I lent him money. The amount was g5,000.
I asked about security he bought lands on agreement
and I asked him to deposit the agreement as security.
The lands were in Klang. He deposited agreement
with me. I read English,

I did not get any other documents. I received 10
Power of Attorney from him.

He executed the Power of Attorney first, then
later borrowed money from me.

I see P.4,

It says agreement was sold to me, That is the
agreement about the land at Klang. The agreement
was deposited with me as security for loan. P.4.
was drawn up at same time as the loan of g5,000 was
made . P.4 was drawn up &s security for my loan.

I knew that the agreement was between Ng Kim 20
Pong and Yeow Klm Pong Realty.

I ¢did not inform Yeow Kim Pong Kealty of the
document. :

I never sent any monev to Yeow Xim Pong Realty.

I eventually assigned the agreement to Yeow Kimn
Pong Realty. Before that I had had no dealings with
Yeow Kimg Pong Realty about the agreement affvcted
by the essignment.

Ultimately I assigned P.4 to Yeow Kim Pong
Realty. The document says ﬂlo 000, I% was the 30
Borrower's desire T lend him 15, 000 for 1 month. If
the money is ﬁot returned on dus day it will become
%10, 000, After signing it went for stamping within
1 month.

There is still something due on the g5,000.
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Cross-Examination In the Supreme

- Court of the
Cross-Examination: Federation
of Malaya

Plaintiff signed the document of his own free
will readily understandlng the terms. The document Plaintifr's
is a sale deed. I stamped it as a conveyance. The f%idence
arrangement wss that he could have it back 1f he pald =
£5,000 in a month or 10,000 after a month. As he -
has not paid the 10,000 I maintain the agreement No .6
has been assigned to me. That is why I felt justi-
fied in accepting g1,500 from defendant for my rights Liew Than Siew.

under the agreement.
Cross-

This 1s the asslpgnment from me to defendant of Examination.,
the agreement (D.7.).

When I signed D.7, plaintiff owed me at least
$5,000.

The agreement was that until defendant had re-
paid $10,000 the agreement was mine.

On P.4 is: '"received £10,000",

Plaintiff wrote that on his own suggestion. He
wrote 1t on his own suggestion because at that time
he was badly in need of money and he gave me that
condltion that 1f he paid within 1month he would pay
85,000 and if after that he should pay g10,000.,

When plaintiff signed P.2, he handed me the
agreement concerned. I did not give it back t© him.
I gave 1t to Yeow Kim Pong Realty's 1awyer when I
recelved g1,500.,

Re-Fxamination Re-Examination.

Re~Examination:

The sgreement between Plaintiff and defendant
was assigned to me. It was deposited with me as
security for loan. The condition was that if he
paid me 10 000 the assignment was vold 1f the
£10,000 was not forth coming, the assignment was good.

When he borrowed the money and when he executed
P.4, he said he would repay the £5,000 in 1 month and
if over one month, he would pay £10,000 and also the
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~ continued.

No.7

Arumugam
Chellappah.

Examination.,

36.
assignment of the agreement. If he paid the 55,000
within 1 month then there would be no assighment.

I realised that if plaintiff dld not pay defen-
dant the agreement wouid be void. I knew the money

"had to be paid by end of 1256.

I did not pay plaintiff any money before end of
1956 because of the agreement between plaintiff andg
defendant.,

When I assigned the agreement in April 1957 I
knew the agreement between plaintiff and defendant 10
had expired.

In Lpril 1957 Plaintiff still owed me some money
on the loan.

I have no claim against plaintiff for the balance
of the loan because I have assigned 1it.

I do not know who can now claim against plain-
tiff for the balance of the loan.

D.7 1s the assignment to deferidant. Before I
signed D.7, I had a claim against plaintiff regarding
the 10,000, After I signed D.7, I had no rights 20
against plaintiffl. I had already assigned my rights
to defendant.

I personally did not hand the agreement between
plaintiff anda defendant to plaintiff.

I cannot say whether anyone else did.

It was not in my possession, When I signhed
D.7 I handed P.4 to the lawyer.

No. 7
EVIDENCE OF ARUMUGALM CHELLAPPAH

Plaintiff's Witness 3, affirmed states in English: 30

Names:s Arumugam Chellappah, General Broker.
I live at 9h, Travers Rd., Kuala Lumpur.

I sece P4 (1d4.)
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I have scen it beflore. I have signed 1t as a

witness.
I know about P.4.

I know Plaintiff and Plaintiff's Witness 2
(Liew Than Siew).

On the date of the document Plaintiff and
Plaintifr''s Witness 2 had been long friends. Plain-
tiff wanted a loan of g5,000. Plaintiff's Witness
2 was not agreeable. He was agreeable provided
Plaintiff could assign a contract he had from Yeow
Kim Pong Realty Ltd.

Plaintiff executed P.4.

On that day when he wrote P.4 he meant if he
did not do it in a month's time. If Plaintiff paid

the money within 1 month, he will redeem the document.

£10,000 was not paid on the day of the agreement,

I have seen an agreement between plaintiff and
de fendant, I have had it in my possession,

I first saw it on the date of P,%4.

I have not still got it.

P.4 and the agreement between plaintiff and def-

endant were in Plaintifffs Witness 2's possession.

I made out P.4.

No Cross-Examination

No. 8
EVIDENCE OF QUAI PIN SIONG

Plaintiff's Witness 4, affirmed, states in English:

Quai Pin Siong, Comprador of Chartered
I know plaintiff (id.). I
In June 1956 plaintiff came
He told me his

Name:
Bank, Kuala Lumpur.
know Yeow Kim Pong.
and saw me about land in Klang.
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Cross-
Examination.

Re~-Examination.

38.

option had expired and he begged me to see Yeow Kim
Pong and see 1if he could extend.

I saw Yeow Kim Pong. I t0ld him plaintiff
asked for extension of 1 month. Yeow Kim Pong
agreed to 1 month's extension provided Plaintiff
gave another $5,000 deposit. If I am not mistaken
Mr. ¥ow Kim Pong said he must cerry out the old
agreement.

I don't think the amount wes mentioned to me
except the g5,000.

Yeow Kim Pong spoke of some conditions which
plaintiff had not carrled out. I can't remember
the conditions.

After I had seen Yeow, I told plaintiff Yeow
had agreed to extend provided plaintiff carried out
the terms of the agreement.

T told plaintiff to bring the £5,000. I took
the money and handed it to Yeow Kim .Joo,
I don't know if a receipt was given. As soon

as I had handed the money I went away.

Later plaintiff saw me and I told him to fixz up
with Yeow Kim Joo.

Plaintiff d4id not complain to me after that.

Cross-Examination

I don't remember what terms of the agreement
Yeow Kim Pong mentioned. Yeow Kim Pong complained
that plaintiff had not started to build.

I think Yeow said that if plaintiff paid money
and went on with the bullding, Yeow would extend fhe
option.

I can't remember whether plaintiff was present
when I handed the £5,00C¢ to Kim Joo,

'Re-Examination

I think that Yeow said thet plaintiff should
go on with building houses.

10

20

30



10

20

39.

I don't know who owned the houses. I do not
remember whether anyone suggested that the terms
should be written and signed.

Witness releasecd.

No. 9
EVIDENCE OF POON SUNG

Plaintiff's Witness 5, affirmed, states in Cantonese:

Name: Poon Sung. Carpenter and Mason. I
live at Kg. Jawa, Klang.

I know Plaintiff (id.)

In 1955 I saw him

I heard he was going to build 21 houses and I
went to see him 1f I could get the contract work.

The work was going to take place on the Main
Road behind 36 houses.

I got the sub-contract for doing the masonry
and carpentry, each at 2,200 for each house.

Materials would be supplied by plaintiff,.

On 16.6.56 we entered into an agreement.
Plaintiff paid me g500.

I had cleared up the ground, made holes and put
the strings for measuring the houses.

I started work some time on 4th or Sth July.
I worked till August.
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No.9
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Examination.
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Cross-
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No. 10
Than Sun Hong.

Examination.

ho,
The holes were for piles. The piles were for
conerete pillars for foundation.
On 8 or 9 August plaintiff asked me to stop

work, because there was trouble over the land which
had not been settled.

Cross~Examination

Up to the time I stopped wori, plans were passed.
I did not do any bullding. I dug holes

Apart from that, I did not construct anything.

No Re-Examination - released.

No. 10
EVIDENCE OF THAN SUN HONG

Plaintiff's Witness 6, affirmed, stabes in Cantonese.

Name: Than Sun Hong. Asst. Mgr. Chop Keng
Chong Ltd., Staetion 8t., Klang.

I know plaintiff (id).

In early 1956 I saw him. He used to come %o
my shop to buy. '

He mentioned he was going to buy land to build
houses.

& new 2-storey bullding in Klang in 1956 could
be sold for about 13,000 or g14,000.

I live In Meru Rd., Klang., It is a very gocod
residential area. Plaintiff told me he was build-
ing houses there and I should introduce prospectlive
customers to him.

In March I introduced Lal Peng Yew to buy a
house from him.

10
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Cross-Examlnation

I do not know how much these houses worth.
Would cost #13,000 to g14,000 to build. I have no
idea ol cost of road works, fees, water connections,
ete. I am not an expert. Most of the houses in

Klang which changed hands in 1956 had to be financed

by 1instalments.

I do not know why instalments were paid.

No Re-examinatlon -~ released.

No. 11
EVIDENCE OF ONG JUK S00

Plaintiff's Witness 7, affirmed, states in Hokkien:

Name: Ong Juk Soo. Sawmill owner. Live at

96 Kapar Rd., Klang.
I know plaintiff (id).

He was to build 21 houses for sale in junction

of Meru Rd4d. It is a good area. 4 of my friends
booked 4 houses. 2 of them paid deposits of 500
each,

2 withdrew because the work done was very slow.

The value of new houses bullft in Meru Rd. in
1956 was between 13,500 and g14,500.

Cross-Examination

The houses would each cost g8,000 to 9,000 to
build. There would also have to be something for
the architect - about g125 per house. The road
would cost about Z300 to 500 per house.

For water mains 1t would cost about $200 per
house. There is also the cost of the land.

No Re-examination - Witness relessed.

Adjourned to 20.3.58 at 10 a.m.
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b2,

Before me in Open Court this 20th day of March 1958.

(sd) W.B. Sutherland, J.

Marjoribanks for plaintiff.
Rintoul for defendant.

Hearing resumed from 19.3,58.

No. 12
EVIDENCE OF EDMUND SAMUEL COOKE

Plaintiff's Witness 8, affirmed, states in English:

Edmund Samuel Cooke. Architect and
8 Market St., Kuala Lumpur. 10

Name:
Llcensed appraiser.

I have inspected land at Meru Rd., Klang, known
as lots 382 to 402 inclusive, sect. 24, Town of
Klang. -

I went to make valuation of the land on &,%,57
and to note if any work had commenced on the site.
It was a valuation of vacant land. It was sultable
for building. The lavout of the land was given to
me on loan.

This is one of the plans I saw (P.8).

I made estimate of the cost of building a house 20
on these lots based on the plan.

The estimated cost of building & house was that
there were slight variations in the cost of building
a house on the ILstate. I based 20 of the houses at
#7,200 per house which gives g144,000 i.e. for 20
houses, and a corner house at g9,600, total of

#153,600.

If bakau piling was necessary that will in-
crease the cost - g638 extra per house.

I have wvalued 10 chains of rdadway for & total 30
of g2,500.

The total estimate for the 21 houses was
£169,498,
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43,

I estimated the probahle sale price of the
houses.

I have beased my valuation of the expected
sales on an lncreasing value per house. I have
suggested of the 20 similar houses, 5 could be sold
for #13,500 per house, total of F67,500.

5 at g14,000 per house, total of g70,000

5 at SII!’BOO 1! 1" 1 11 372’500

5 at g14,750 " " " " %73,750.
The remalnling house at g20,000. Giving total of
8303, 750.

In speculative building of this nature I would
anticipate a contractor would expect 20% return.

The increasing value was because when an
estate begins development the houses are sold at
slightly lower cost to obtain purchsasers.

The demand then follows and the price would he
increased.

Cross-Examination

I did the valuation in March 1957. Between
February 1956 and March 1957 the cost of building a
house would have heen very 1little different.

The total cost, I would say it would be diffi-
cult to express a percentage difference.

At that time I had designhed houses at Klang, a
little better than this.

For this specific valuation I have made no en-

quiries as to whether prices went up or down between

February 1956 and March 1957.

A contract would be a useful guide as to the
cost of a house.

I inspected a tender for the erection of 21
houses the total of which was #180,600 without the
roads, '

I have no record of the date. of the tender.
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L,

I wrote a report after my visit to Klang.
This 1s it (D.9).

The tender for 180,600 was produced to me and
I cannot doubt it was & genuine tender.. It was a
tender in February 1950, It would not surprise me
in June 1957 the lowest tender was g194,250.

It would not surprise me that the man who
tendered #180,600 in February 1956, in June 1657

~ tendered at g205, 000,

The method of arriving at £7,200 per house is
in my report.

I had made calculations in my report,

g8 per square foot is a calculation based on
doing the same Type of work.

I have done the same type of work over the whole
of Malaya. '

I can't remember building such a low type house
in Klang but I have done so in other places in Kuala
Lumpur in middle of 1957.

I cannot say the price per square foot for that.

My report is based on completion within 35
weeks.

If only 13 houses were going to be completed,
the cost of construction would be alittle higher than
the cost of 21, If a house was constructed and
sold, he would expect slightly larger profit per
unit,

I would say he would sell a great percentage
within 18 months.

The practical test is always the best.

The houses could be purcheased with help of a
Building Society.

#8 per sq.ft. would include architect's fees.
It is net normel to charge for water mains be-

cause they produce revenue, I have not inecluded
wegter mains.
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I understand Ny Kim Pong would build and to
sub-~contract 1is normal.

Ng Kim Pong's profit would depend on the terms
of his sub-contract.

I have not had time to consider record of a
transaction,

The report had to be given hurriedly for the

I received instructions to go on 15th February.

I have made no enquiries about transactions in
houses of thils nature since March 1957.

Re-Examination

The tender for £180,600 would include profit.
To arrive at cost of building I have worked at

10% profit. After deduction of profit I have
worked out the cost at 162,600,

Wltness released.

No. 13
EVIDENCE OF YAP KIM KEE

Plaintiff's Witness 9, affirmed, states in Hokkien:

Name: Yap Kim Kee.
I purchase land to build houses for sale.

I live at Tiong Nam Settlement, Batu Rd., Kuala
Lunpur.,

I know Plaintiff (id).

I bought pieces of land from him in Klang in
July 1956, I agreed to buy 8 lots d land from him.
My money was deposited wlth my lawyer Yong Kung Lin.

As he would not produce titles, I took back my
money .,
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4o.

I deposited g24,000.
I know Goh Swee Hian. He 1s my partner.

In July 1956 he was my partner. He was con-
cerned in the agreement to purchase from plaintiff.

Plaintiff and I went to Yong Kung Lin's office.
Goh Swee Hian was there.

I did riot see the titles.

I instructed my lawyer to write %to get the
titles from plaintiff,

The purchase price for the 8 lots was g24,000. 10
I was prepared to pay this in full.

I gave chegue for g2L4,000.
I had seen the land.
I wanted to buy 1it.

I took the money back after 1 weel,

Cross-LExamination

I deposited a cheque with Yong Kung Lin. After
1 week I think he gave me his cheque. When I gave
Yong XKung Lin my cheque, I can't remember whether he
gave me receipt. 20

Yong Kung Lin was acting on my behalf,

I was introduced into this matter because
plaintiff came t0 see me and sald he wanted to sell
8 lots of land. That was in July 1956 a week
before I saw Yong Kung Lin. :

I saw the land. I agreed to buy.

Plaintiff did not tell me why he wanted co sell.

Pleintiff showed me a plot of land. I chose
the 8 lots myself. I chose the 8 lots because in
my opinion they were the best. I said I would pay 350
when he transferred. :

I made an agreement with him relating to the
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sale of land. D.G (id) is the agreement.

I expected the road to cost Z500 per house.

Vater from the mains I estimated to cost about
J250 per house.

I would be my own contractor. I estimated the
house at $8,000 to 10,000, acting as my own con-
tractor. My estimated selling price would be about
#1%,000 to g14,000 each.

I was expecting to make about F1500 per house.

There was another agrecment. I don't know

where 1t 1s.

My money was not to be paid out till the titles
had been transferred to my name.

When I talk about production .of the titles, I
mean them to be kept by my lawyer.

Re~Examination

I was going to build my own houses.

Witness released

By consent of both counsel, the agreement bet-~
ween plaintiff and defendant is produced, as P.10,
with the schedule endorsed on 1it, as the schedule
does not appear on the copy of the agreement in the
pleadings.

Marjoribanks states that Mr. Tham, the Secre-
tary of defendant has been subpoenaed by plaintiff
but plaintiff does not intend to call him.

PLAINTIFF'S CASE

In the Suprenme
Court of the
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Examination -
continued.

Re-Examination,
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No, 14
OPENING SPEECH FOR DEFENDANT

Rintoul: Proposes to lay the authorities

before Court, after the facts for
defence have been heeard.

3 pronged defence. Each is & omplete delence

(1)

(2)

(3)

~in itself.

Pera.l11l of amended statement of defence
plaintiff failed to obseirve conditions.
dgreement and supplementary agreement not
complied with., '

Because plaintiff did not pay on or before
51.7., defendant rescinded.

Para.5 of amended defence.,

Point of construction,

no facts involved.

by para. 3 ol agreecment the obligation to

transfer only arose provided plaintiff paid -

defendant balance on or before 2%.12.56,

Paras. 12, 13, 14 and 15 of amended defence.
Defendant tried to take out in effect an
insurance policy. Defendants have bought
up their own agreement. Necessity for this
only arises if first defence 1s to be ‘held
bad.

In the renly, no fraud is alleged. Plaintiff

had no rights under the agrecment.

Is evidence admlssible to vary the agreement?

As to the point of construction, the whole of

para. 3 of the agreement must be read.

Para. 7 of the agreement.

Before the obligation to transfer lots pilece-

meal arose, 2 provisos must be adhsred toe

- 24,000 was to be vaid on or hefore 23.6.56,

- balance to be paid on or hefore 23,12.56.

10
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h9.

The second parc of the proviso may well make In the Supreme
the rest of the agreement nonseclise. Court of the
Federation
But the word and jolns the 1lst and second pro- of Malaya
visos, This means that the 2 provisos can be —
separated, and there was no obligation to transfer No. 14

until the F24,000 was paid.

- =, L Opening Speecch
For the 23rd June, the 24th July would be sub- for De Pendant

stituted. - continued.
Line 3 of Clause 3 speaks of payments.

If the Plaintiff after paying the g15,000 could
tender 3,000 and ask for a transfer, 1t would mean
the insertion of a full stop after the word schedule

in line 5,

Only that part of the sentence should be aban-
doned which would make it nonsense,

If Clause 3 has to be dropped, the suit must
fail,

As to P.4, no attempt has been made to prove
Reply Para. U4 that defendant knew that Lliew had no
rights under the agreement. This was inserted be-
cause defendant is a bona fide holder for value,

4s to the 1st line of defence, it falls into 2
parts. Does Court accept plaintiff or defendant.

Plaintiff's Witness 4's evidence is important.
Plaintiff says he was %o pay £5,000 and 19,000.

Defendant was in strong position.

He included terms as to construction. This is
likely. The terms were agreed verbally, reduced to
writing and confirmed in writing - Issue of fact.

Were the terms as alleged by defendant, or 1is
plaintiff correct that only payment was to be made?

If defendant correct, that is the end of the
matter because plaintiff admits he did no construc-
tion on the 8 lots.

In Clause 3 of 7.7.56 construction must be
commenced on any lend sought to be transferred.
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50.

Bven if plaintiff's version of supplementary
agreement accepted, on his own admission he did not
pay the 19,000 before 31.7. and he was in default.

There was no fresh agreement after 31.7.

The notice determined the agreement.

Before any obligation to transfer arose, g3,000
must be paid.

Clause 3 says: '"As and when the purchaser pays”
payment comes first.

Plaintiff admits he dig not pay the 19,000 10
before the 31.7. ~ payment means more than tender.

A tender of the g19,000 was never made. Is the
letter No,O a tender?

Tender was actual production of the money.
Ietter No.G is not a tender.

Tetter No.31,

The only tender alleged is Lebtter 6 and that is
not a tender.

Plaintiff said he had not got the g19,000.

Ietter No.6 says if you will hand over the 20
titles, the money would be handed over.

Plaintiff had no chance of getting the money
until thes titles were transferred.

Yong Kung Lin was not holdzr as stakeholder for
Plaintiff. He was acting for Yap.

Para. 6 and 7 of Plaint.

Plaintiff says he tendered. But he did not,
and that concludes the matter.

The breach which plaintiff complains of is not
pleaded. ' 30

He must prove tender. He cannot rely on
alleged breach of Clause 6 - no reference to this in
the pleadings.
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Cases must be decided on pleadings. In the Supreme
Court of the
Blay v. Pollard Morris 1930 1 K.B. 628 at 634, Federation
of Malaya
Cases must be decided on the issues on the —_—
record, No. 14
Hajl Mohd. Dom v. Sakiman 1956 M.L.J.U5. Opening Speech
_ . . . for Defendant
recorj?dge wrong in deciqlng an issue not on the _ continued.

No application to amendment for breach of
Clause

Plaintiff's claim is based on para. 7 of Plaint
- tender and refusal to transfer.

Ietter No., 31.

Particulars of tender are Mr. Ramani's letter
of 28.7.56.

The idea of particulars is to save time and
prevent surprise.

Vleinberger v. Inglis 1918 1 ch. 133 at 138,

Object of particulars - save expense and avoid
surprise. _

Further particulars are part of the pleadings.
The authority is 1958 White Book, Vol.II, p.3264.
Main issue is:

Was Mr. Ramuni's scheme a tender? Plaintiff hes
alleged it was.

Defendant says no.

The houses have been built. & number have been
s0ld and this will reveal profit. It will coincide
with Mr. Yap's figure, i.,e. approximately g1,500,

In any event, plaintiff's figures are wrong.
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52.

No. 15
FVIDENCE OF YEOW XKIIM PONG

Defendant’s Witness 1, affirmed, states in Hokkien:

Name: VYeow Kim Pong. Live at 372 Circular
Road, Kuala ILumpur. Chief Director of Yeow Kim Pong
Realty Ltd. I am the Governiing Director. The
Managing Director is Yeow Kim Joo (id). He is my
son.

I heard plaintiff say how he came to enter into
contract with defendants. -

I left the matter to my son, and Tham Lim Pung
(id). In early March I agreed to enter into
negotiations with the plaintiff, I left details to
my son and my Secretary.

Apart from the interview with plaintiff, Plain-
tiff's Witness 4 came to see me in June 1956, He
came to persuade me to give plaintiff more time to
pay an instalment under the agreement. Plaintifrk
Witness 4 asked me to extend the time for 1 month-
and plaintiff would pay g5,000 first.

But I said there must be conditions attached,
one of which was the houses must be erected at once.

When I discussed with Plaintiff's Witness 4,
plaintiff was not there.

I took no part in the agreement of T.7. It was
my son and my Secretary.

A1l the other matters are left in the hands of
my son. After this action started and the agreement
was rescinded, the houses have heen erected.

1 opened it to tender.

The lowest tender was just over %9,000 per
house. That was accepted.

On top of that, I had to bulld roads, and pipes.
There were architect's fees.

The total cost excluding the land was about
$£10, 000,
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53.
I sold only 11 houses.,. The others are ready
for occupatlon.
For the 11 I have sold I have averaged $15,000.
I am prepared to sell the rest for from g13,500
to 214,000 each.

Cross-Examination

The Company purchased the land in a whole pilece
in 1919, It was empty all the time.

I do not know whether plaintiff paild my solici-
tors $19,000 in September 1956,

It was a famlly Business.

Tor small monies, my son handles 1t, for big
monies I handle it.

My brother was alive in 1956. Plaintiff said
he would build a house for my brother on my land.
Plaintiff did nothing towards building the house.

Plaintlff has not built nor did he pay any money.

I complained about it and instructed my son to
send him a notice. ' ‘

When Plaintiff's Witness 4 came to see me,
plaintiff had not commenced work on my brother's
house.

I did not tell plaintiff that it was a term of
the extenslon that work on my brother's house should
be commenced. '

I did not sec my solicitors about this matter
after September 1st, 1956, '

When I received summons, I saw my solicitors.

My son complained to me the money was not paid.
That was in June or July, 1956,

I told my son to take action according to the
agreement. My son carried out my instructions.
After the agreement was terminated by letter, I do
not know whether there were discussions.
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Examlnation -
continued.
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Examination.
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-~

No, 10O
Yeow Kim Joo,

Examination,

54.

This is a big thing.

I think if there were discussions after the
agreement was terminated, I would have been told.
I was not told.

Since last year I have not been to Singapore.

Barly 1957 I went to Singapore. During later
part of 1956 I was in Singapore ior some time.

My son had full powers to transact the Company's
business.

Re-LExamination 10

In June, 1956 when Plaintiff's Witness 4 came
to see me, plaintiff had done no building on the
land.

No. 16

EVIDENCE OF YEOW KIM JOO

Defendant®s Witness 2, arfirmed, states in Hokkien:

Name: Yeow Kim Joo, Live at 7 Kamunting
Street, ILuala Lumpur.

I am Managing Director of defendant. 1956 till
today defendant owned land in Klang, Meru Road. 20

We have 22 lots of land behind 36 houses. The
36 houses also belong to our Company. The 22 lots
are Nos, 382 - 402 inclusive. In 1955 the Company
intended to demolish the %% houses and build houses
for them behind.

We had tenants in the 36 houses. We wanted to
find them alternative accommodation s¢ we could re-~
build the 36 houses.

The 36 houses are referred to in the 4th re-
cital in Exhibit P.10. 30
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Wlth view to Jmplementing the scheme on In the Supreme
October, 1955 we gave lnstructions to an architect Court of the
In Klang named Iee to prepare plan for erection of Federation
these houses., of Malaya

Plans were prepared and approved. I see P.8. 1
It 1s one of the plans. There are 5 plans. The Dggiggagg S

nunbers attached to the plans are 185/56, 1854/56,
1858/56, 185C/56 and 185D/56.

No, 16
To Court:
" Yeow Kim Joo.

P.8 1s for 11 houses.
Examlnation -

Sxaminotion-in-Chief resumed: I may have given 1t continued.
to plaintiit, He would be entitled to a plan, I

don't know who wrote the selling price on P.S8. It

is not in my writing.

We called for tenders for building 21 houses
as shown in P.S8.

These are the tenders I received (D.11).

The £180,500 tender was accepted. That works
out at g8,600 per house.

In addition to that 500 for each house would
be necessary for making roads, £125 architect's fees
for each house, 250 for pipes for each house. That
makes $9,475 per house exclusive of the land.

When we were about to signh the contract with
lowest tenderers, plaintiff came and wanted to buy
the 22 lots from us.

After negotiation, the Company entered into P.10O
with plaintiff.

At the same time as P.10 another agreement was
entered into. This is the agreement relating to
the construction of the house on one of the lots.

(D.12).

Plaintiff and defendant signed together before
Mr, Au-Yong.

After signing the agreement, I accompanied
plaintiff and his assistant to Klang.
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50.

We went to every occupler of my 36 houses hand-
ing them each a lebtter telling them 21 houses would
be built behind them and they had priority. Page 1
of P,1 is a copy of the letter. ' '

2 or 3 persons made bookings and I think paid
deposits.,

After delivery of the letter, plaintiff was
given possession of the site iIn accordance with
Clause © of the agreement. I left the site to
plaintiff to carry on with his building. 10

Plaintiff pald the Company g15,000 when the
agreement was sighed.

Next payment was due on 23.6.
Plaintiff did not pay the g24,000 due on 23.6.

I told my father this. As a resuls of what he
told me I wrote the letter No.J in P.1.

I had sent him the warning letter No.2 in P,1
I was afraid he might have forgobtten.

After sending the letter dated 25.6.56, Plain-
tiff's Witness 4 approached my father. 20

I was not present.

A1so I received the letter No.4 in 2,1 from
plaintiff.

This letter was handed to my father by Plain-
tiff's Witness &4,

After Plaintiff's Witness 4 had spoken to my
father, my father told me and my Secreteary to give
him one month's grace on payment of 5,000, and
three other new conditions to which plaintiff agreed.

The conditions were: 30

1. £5,000 down.
2., Commence work within 1 week.

3. 4Any land that was to be transferred, the
house must be in construction, The object
of that was to protect the tenants of the
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3G houses. It was my intent that plaintif?
should build the houses primarily for the
36 tenants.

4, If any of the above conditions were not
complied with, the grace of 1 month was to
be forfelted and the g5,000 would also be
forfelited.

If those conditions were fulfilled he had till
31.7. to pay the $19,000.

Those were the terms the Company decided to
offer,

We offered those terms to plaintiff. My secre-
tary Myr. Tham was there and plaintiff was there.

Plalntiff understood those terms and accepted
them.

Then he signed the agreement of 24.7,
He accepted the terms on the 7.7.

When the terms were expnlained he did not have
the £5,000 with him.

He asked me to reduce the conditions 1in wrilting.

I reduced it to writin, and he read it over and he
sald he would ask Plaiuciff's Witness 4 to bring the

money.
Exhibit P.2 is the letter.

P.2 was prepared on 7.7. after plaintiff had
agreed to the te-irms thereof.

He did not :ign 1t on 7.7. He said he did not
bring the 5,00 and he would come back with the
money and sign the document but he did not return
and Plaintiff's Witness 4 refturned with the money.

To Court:

He said he was going to come back the same day. -

Examination-in-Chief resumed:

The T7.7. was a Saturday.
P.3 is the receipt for the g5,000.
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The 7th was a Saturday. I could not pay into
the bank, so I prepared the receipt on the 9th. I
did not send him the receilpt because he had not
signed the letter. I was going to keep Uhe receipt
until -he signed the letter.

To Courtc:

I received the g5,000 about 1 p.m., on 7.7. when
Plaintiff's Witness 4 brought the money. '

Adjourned to 25.3.58 at 8.30 a.m.

Before me in Opnen Court this 25th day of March 1958 10

(sd) W.B. Sutherland, J.

Hearing resumed.

Marjoribanks for plaintiff.
Rintoul for defendant.

Examination-in-chief resumed:

Up to 9.7. plaintiff had not signed the letter.
He signed it on 24.7. as stated in the document.
The document was signed in my office. He signed it
of his own free will.

We looked for him several times. He could not 20
be found. On 24.7. he came %o my office, I did
not know on 24.7. whether he had built anything there.
Prior to 7.7. I made enquiries. He had not made
any erections.

About 28.7. I received Braddell & Ramani's
letter of 28.7. On recelpt of this letter I sent
Mr, Tham to meke investigations. I handed Braddell
& Ramani's letter to Shearn Delamore and instructed
them to reply.

Cn or about 1.9, I instructed Shearn Delamore 30
to give notice of recission,

In their letter appear the words "or to pay the
sum due to our client".
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59.

Plaintiff had not come and offered the 19,000
either by cash or banker's draft.

After 1.9. plaintiff tried to persuade me
through hils solicitors to give him another chance.

Though negotlations took place, there was no
fresh agrecment.

During those negotiations I recelved letter
Neo.24 of the bundle. I had no objection to the
Sl9,000 being returned bhecause no houses were built
on the land.

In February, 1956 I had obtailned a tender to
bulld the 21 houses. In June 1957, after this ac-
tion had started I called for fresh tenders. I
accephted the lowest, The successful tenderer was
Poon Swee Kong (id.). '

In connection with both tenders, i.e. February
and June, I engaged an architect Lee Eng Hong (1d.).
As regards the June tender, this 1s the contract
(A fO?_" ido).

That 1s a contract to build the houses at

$9,250 per house, completion within 6 months. Those

are the houses some of which are depicted in P.8,

Per house the road would cost about F500. That
is in addition to the £9,250, Architect's fees were

#125 per house. Water mains were g250 per house.
If the land had cost $35,000, it would give a total
of 13,125 per house.

The houses have been built. I sold 11.

I have recaived §15,000 each for them. That

leaves me with ", I am prepared to accept g13,500

for eacnh of th: .10,
I have not got buyers for them.

That gives a total prospective selling price
of #300, 000,

That gives g14,300 approx. for each.

The 11 houses I sold, some were sold for cash,

some by instalments. About 7 or 8 houses were sold

by instalments,
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Instalments are still outstanding.

I see P.U4 and D.7.

Defendant purchased P.4 for what it was worth
from Liew Than Siew. D.7 rewnresents the dezl bet-
ween defendant and Liew Than Siew.

Defendant did not know when it bought P.% thst
Liew Than Siew had no rights undzsr 1t.

Qe How did you come to know P.%4 was in existence?
FilH After the 1st hearing of this case I came to
know of it &as a result of what Chellappa told 10

us .

We purchased 1t because in our opinion after
we purchased 1t there is no case for pleintiff,

Cross-Examinagtion

We obtained P.4 on 8.4.57. Before that we had
been told by Liew Than Siew that he had taken the
assignment from plaintirf. At the time we took P.U
we did not know that there was no value attached to
it. It is worth money. It is good for my case.
I was prepared to pay 21,500 to buy evidence. 20

On 7.7. Plaintiff's Witness 4 paid g5,000 to us
on plaintiff's behalf.

I did not give receipt that day because banks
were closed.

Plaintiff's Witness 4 handed the moaey and said
pleintiff would come for the receipt.

It was not so that Plaintiff came for the
receipt and we would not hand it to him,. We would
not hand over receipt till plaintiff had signed the
letter. 30

Plaintiff did not turn up to ask for receipt
till 24.7.

I see condition 2 of Exhibit P.Z2.

I went to the land befors 7.7. and found no
work had started.



10

20

30

61.

By construction work I mean actual commencement
work of a bullaing.

If there were workmen in the place I would con-
slder work of building has commenced.

Mr. Tham went down after 7.7. In July, 1956
certain work of levelling and digging holes had not
commenced,

In July 1956 no work had commenced at all - no
levelling and no digging of holes.

I do not know whether there was a cement mixer
on ths site.

As far as the agreement of 24.3. was concerned,
it says plalntiff must commence work.

I see Clause ¢ of the agreement.

-

Apart from receiving the g66,000 it is not so
that I had no interest in the land.

Plaintiff must build houses,. Nothing is said

in the agreement to compel plaintiff to build houses.

If plaintiff had come at end of July with the

full purchase price, and asked us to transfer the lots
to friends of his, I cannot say whether we would have

transferred. I must ask my directors.

If the money 1s paid in accordance with the
agreement I have to act.

I see Clausz 3 of P.10.

If plaintivf had come at end of July with full
purchase price, we would not have been compelled to
transfeyr to plaintiff’s nominees because on 7.7. ths
agreement was void. It was completely void.

In D.7 I was buying the agreement P.10,

Under P.10 the £15,000 was to be forfeited if
plaintiff did not complete the agreement.

I have received also the 5,000 which I have
retained.
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The 20,000 was forfeit because he did not
cdmply with the agreement. :

I do not know whether plaintiff has pailc part
of my architect's fees.

T cannot remember whether he pzid g500.

When plaintiff paid cheque for deposit I cannot
remember whether he made it out for g15,500,

The object of composing the terms of P.2 was
because on due date he did not pav the $24,000. He
asked for time. 10

Because he asked for extension of time, I
wanted these conditions.

These condiftions were composed becszuse I had
to give priority to the 36 tenants.

1 see page 1 of agreed bundle, The tenants
had the right to book a house.

Unless the houses were being built, the tenants
of my 36 houses could not know when they would get 2
house. Some of the tenants came to book - 2 or 3
booked in reply to letter 1 of P.1. 20

The letter of 7.7. imposed the new condition
about construction work because he was to start work
and he had not started. I see condition 3 in P.2.
It says construction must have begun on land sought
to be transferred.

Between 7.7. and 24.7. we did not go down Lo see
the land. Liter 24.7. Mr, Tham want.

It was after 24.7. we discovered no work had
commenced.

Plaintiff did not pay the 19,000 on or before 30
31'70.;

On 1.8. plaintiff had not paid the 19,000 nor
had he commenced bullding operations., The letter
of 7.7. was handed to plaintiff on 24.7.

On 7.7. plaintiff already read the contents of
this letter and because he did not pay the g5, 000
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he did not sign this document. The £5,000 was paid
hy Plaintii{'s witness 4 on 7.7.

Plaintiff's Witness ! was acting for both
partles as mediator,

I showed the letter to Plaintiff's Witness 4
but Plaintiff's Witness &4 said plaintiff would come
himself to sign.

I think my father was away in Singapore about
beginning of July.

I cannot force plaintiff to sign the letter
unless he agrees. It is not true I said I would
not give him receipt until he signed. He signed
the letter and I guve him the receilpt. He must
carry out the new conditions.

He must pay the g24,000 by 31.7.
I see the letter No.,9 in P.1.

It does not mention non-gayment of the g24,000.
It was in reply to letter No,c in P.1.

On 10.8. 1t was still open to plaintiff to pay
the £19,000,

Plaintiff did eventually pay the £19,000 to my
solicitors. My solicitors may have held the
£19,000 for about 2 months. On 19.9 my solicitors
sent £19,000 to defendant's solicitors. My solici-
tors returned the noney on 19.11.

£19,000 had been deposited with my solicitors
by plaintiff's nolicitors.

(Marjoribaiks agrees that this money was held
by Shearn Delamore on behalf of ILovelace & Hqstlngs
on the terms of the letter dated 19.9.)

I knew thls money had been deposited with my
solicitors.

That made g5,000 paid in cash and £19,000
deposited with my solicitors.

Why should I transfer?
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64

He had not constructed. The old =zgreement
had already explred.

Mr. Tham may be able to say why the £16,000
was not returned. L am the Managing Director.

The 19,000 was for completion of the g2, 000
instalment.

Plaintiff's solicitors had to write to get the
money back. We received the letter No.24 in P.1
from my solicitors asking for the titles.

I cannot remember why we did' not send the 10
morey back straightaway.

I could not receive the money becatse he had
not constructed the houses.

He did not follow my condlition on the letter
of T.7.

I cannot remembeir whether there 1s any refer-
ence in the correspondence affer 1.9, as to the
reduirenent as to building.

There is no reference to bulilding in the cor-
respondence after 1.9, 20

‘I saw the letter No.21 of P.1.

I cannot say why the money was not sent back
then.

I saw the letter No.l5 in P.1. I cannct re-
member guite well shout this matter because I
handed it to Mr, Tham and my solicitors. Tham is
the Company's Secretary.

Building must be constructed on the land.

The reason why I did not hand over titles was
because plaintiff had not constructed. 30

On the conditions expressed in my letter of 7.7.,
plaintiff should know that was a condition.

I don't know about letter 18 in P.1. Mr. Tham
may know about it. I ¢id not see it.
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65.

We authorilsed Tham Lo negotiave. The final
say is with my father and I. I ¢ld not see the
letter on P20 of P.1.

I dld not read letter 21 of P.1.

oi P.1l. It was in
nnot remember whether

I 414 not rend letter 2
the hands of Mr. Tham. I c
Tham told me about itv.

2\l

He might have.
Tetter 25 in P.i. was in Tham's hands.

I am nositive of what happened on 7.7. because
I was in 1¢t. It was in my favour.

There was an agreement on 24.3. whereby we re-
transferred one lot to plaintiff and he was %o bulld
a house on 1it. I see Clause 2.

The contract price for the house was g8,600.

The tender I cccepted was Tor 9,745,

The difference was what plaintiff agreed.
Plaintiff agreed and signed.

Re-Examination

Between 7.7. and 24.7. plaintiff never asked me
for the receipt. He showed no reluctance in signh-
ing the letter.

He had already agreed to the terms on 7.7.

Apart from the purchase price the scheme was to
build the houses for the 36 occupiers of my houses.

I wanted to be able to sayv I had offered them
alternative accommodation. That is why letter No.l
of P,1 was wyitten.

on 7.7. P.10 was void, Void means expired.
It had expired because he had not paid on due date
end hz had not followed the conditions.

On 7.7. 1t was revived but subject to certain
conditions.

In the Suprcme
Court of the
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continu=ad.

Re-Examination.
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Yeow Kim Joo,

Re-Examination
- continued.

I did not terminate in order to make a profit.

As from 24.6. I could have kept the 15,000
and refused Lo negotiate further with plaintiff,

On 7.7. I agreed to give him another chance
provided he agreed to certaln %terms

By 7.7. I know that 2 or 3 of uy tenants had
applied to plaintifl for these houses.

If plaintiff did not get on and build I was
afraid I would not be able to say I could offer my
tenants alternative accommodation.

I was asked about a number of letters after
Lovelace & Hastings came on the scene.

I knew the contract had been cancelled by
letter of 1.9,

ct

I knew ILovelace & Hastings were trying

o pet
plaintiff another chance.

Mr. Tham attended the meeting in Shearn
Delamore on 135.9.

Mr. Tham reported what was discussed.
The report from Tham was that within 2 weeks

plaintiff wouid commence construction of buildings
on the land.

Then also a letter to the 36 tenants giving
them priority to purchase within 21 days.

There were three conditions:-

(1) The price of the house would noi: exceed
Z14,000. '

(2) When would be commencement of building.

(3) Approx. when the houses would be ready.

Those terms were to be in the circular.
Further negotiations were left to Mr. Tham and M.

Bentley of Shearn Delamoire.

I realise that the agrecment had becen cancelled.
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There was no need to return the F19,000 until there
vias o new agreement ov negotiations were broken off,
I had no objection to the return of fhe 519,000
when 1t was demanded bacle.,

That would show negotlations were broken off.

No, 17
EVIDENCE OF LEE ENG KONG

Defendant's Witness 3, affirmed, states in English:
Iee Eng Kong. I live at 2, Lorong Raja Muda,
Klang.

I am registered under Part 2 of Architect's
Ordinance.

I have heard of Yeow Kim Pong Realty Ltd. In
1955 or 13956 I prepared drawings for construction of
21 houses in Klang for defendant. I prepared a
set of plans.

I see P.8., I prepared it.
I cannot say how many houses it 1s in respect of,

In respect of the 21 houses, they were not all
to be the same.

I cannot estimate the cost of building the
houses from ths plan.

A contractor must have a site plan and the
different sizes of the lots.

If thz lots were the same size I could not
astimate the houses from the plan.

The amount of levelling and felling depends on
the size of the lots.

It is for 4 houses.

In the Supreme
Court of the
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Re-Examination
- continued.
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Iee Eng Kong.

Examination.
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Lee Eng Kong.

Examination -
continued.

Cross-
Examination,

68 .

I would want to see the specification before
estimating cost. The specification did not requizre
any fine work.

Tenders were called in March, 19

56
The lowest tender was $8,600. Extras would be
road-making and water service and my fees.

If gs 600 had been accepted in 1956 I would
have estimated road-mawing rer house at 3500, water
connection 250, my fees were F120,

Later I asked for g5 moie.

The tenderer for £8,600 did not build the
houses.

Plaintiff came on the scene and toolt over the
site.

Plaintiff paid the successful tenderer 31 700
for loss of bargain.

Up to 3lst August, 1956, plaintiff dug a few
holes but he did not construct aznything.

Usually we have to get plans re-approved after
1 year,

I had to get the plans re-szspiproved in April,
1957.

Tenders were then called.

The lowest tender was ﬁj,EEO per house.  There
was a specification and contract. I prepared it.

It is & for identification (becomes D.13).

On top of the ﬂ s250 there would be roadmazking
again. My fees were 125 per house, watepr connec-
tion $250 per house.

The specification was the ssme ont as before.

Cross—-Examination

I do not know about the estimate of the house
to be built by plaintiff for defendant g8,600 to
include everything but the architect's fees.
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It was $10,000 fov making up all the roads for In the Supreme
the 21 terrace houses Court of the

Federatlion
I have been practising since 1047. In 195¢ I of Malaya
would expect $17%,C00 to g1%,000 selling price per
house, Defendant's
The Malaya Borneo buillding Soclety was advanc- Evidence
ing money for ourchase of houses.
No., 17

I saw foundation holes. I do not agree there
were over 170 of then. When I inspected the Job Iee Eng Xong.

was to be abandoned.

Cross-
I do not know how many holes there were. They Examination -
must pep out hefore making holes. continued.
L did not sce a cement mixer. The land had notg
been levelled.
Nothing was done as to piling.
The land was already surveyed into lots.
Re-Bxamination Re-Examination,
The surveying into lots took place before the
titles were issued.
1t was done before March, 1950, I only counted
a few holes,
Witness released.
No., 18 No, 18
EVIDENCE OF PANG SWEE TANG Pang Swee Tang.

Defendant's Witness 4, affirmed, states in Cantonese: Examination.

Name: Pang Swee Tang. Live at 70 Bukit Bin-
fang Road, Kuala Lumpur. Contractor.

I see D,.13.

I entered into it. I constructed the Terrace
Houses. They are in Meru_Road, Klang, and belong



70.

In the Supreme to plalintiff, The lot numbers on which I constructed
Court of the the houses are on the plan. My price was $9,250 per
Federation house.
of Malaya ~
—_— I made a 1little profit out of that contract.
For all the 21 houses I made a nett profit of just
over £1,000 - that is g1,000 for all the houses.
Out of contract price g194,000 I only made profit of
$1,000. The reason was the ground was low - I had
No., 18 to fill and I had to constiuct a rozd to take mat-
erials to the site. My contract did not allow for
Pang Swee Tang. roads. When I contract, I allow margin of vnrofit.

Defendant's
Evidence

Examination - Our intent was to make 5% on each house.
continued. _
Haé I know the felling was going to cost so
much I should have guoted a higher price.

Cross- Cross-Exsmination
Examination.

I read the plan but did not inspect the locality
when I tendered. The houses zre all under the same
plan but 3 different blocks.

Among the 21 there is one bigger house. Under
the contract I was to fill. I did not include for
that.

Re~-Examination. Re-Examination

The temporary roads are for my own business.
They do not deal with the roads to the houses. If
I had acded a 1ittle to each house I would have made

more .
No. 19 No. 19
" Tham Lim Pau. EVIDENCE OF THAM LIM PAU
Examination. Defendant's Witness 5, affirmed, states in Fnglishe

Name: Tham Lim Pau. I live at 4th mile,
Gombak Road, Kuala Lumpur. I am secretary for
defendant - have been since incorporation of the
Company in 1952.

Defendant Company is owner of 22 loss of land
in Meru Road, Klang. Lots Nos. 382 to 403 ~ one
1ot being road reserve.



T1.

In addition in March, 1956 the Company owned In the Supreme
30 dwelling houses adjacent to the lots. The Court of the
dwelling houses were occupied in March, 1956. Federation

of Malaya
At beoinning of 1956 the Company had a scheme. ——— e
.1
The existing 35 houses were rather old and D%gigg;gz S
required repair. In order to demolish the houses,
we had %o find alternative accommodation for the
existing houses. No., 19

Thereupon the Company decided to bulld 21 ter- Tham ILim Pau,
race houses o provide alternative accommodation.
Examination «

Plans were prepared and approved. Tenders continued.
were called iIn March, 19506, The tender of a con-
tractor was accepted for $180,600. g£8,600 per
house . In addition Company would have to pay for
road, architect’s Tees and laying of water mailns.
Roads would cost g500 per house.
Water #3250 per house.
Architect's fees £125 per house.
Architect was Defendant's Witness 3.

Before the houses were built, plaintiff ap-
proached us.

2 agreements were entered into on 24.3,

I see Exhibits D.10 and D.1l2. They are the
2 agreements.

I see D.12, para. 2.

Plaintiff was prepared to build for 8,600
including roads and equipment.

This included a discount to the Company in con-
sideration of the main agreement.

215,000 was paid on signing of the agreement.
By 21.6. there was no sign of payment.

The letter on page 1 of P.1 was sent to the
tenants to give them priority in purchasing houses.
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Tham Lim Pau,

Examination -
continued.

T2.

Some tenants booked houses.
The letter on page 2 of P.1 was sent.

I did not receive any of that money so the
letter on page 3 of P.1 was sent.

On that day we could have put the £15,000 in
our pocket. :

After that a letter was handed over by plaintiff
through Plaintiff's Witness 4.

That is the lebtter on page 4 of P.1. Piain-
tiff's Witness 4 handed the letter to Defendant's
Witness 1.

After reading the words "I shall also welcome
any other suggestion from you on this master" in
paga 4 of P,1, I took it to mean that plaintiff was
agreeable to conditions governing the extension of
time.

We decided to allow plaintiff extension of time
on conditions.

The conditions were:

(1) Plaintiff should pay immediatelv g5, 000.

(2) Plaintiff should commence building constiu.
ction on the land within 7 days from the
day the agreement was arrived &.

(3) Building work should have commenced on any
lot for which trangfer was sought by
plaintiff.

(4) &ny breach of the 3 conditions would render
the payments of g1%,000 and g5,000 zs
forfeit. :

Another sum of g19,000 should be paid by 31.7.56.
Pleintiff should have paid us g24,000 on 23.6,
Since the signing of tTthe agreement »laintiff

had not taken any steps to commcnce building con-~

struction. So the terms as te construcsion were

put in.

I knew he had nct commenced hecause I inspected
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5.

the site. Vle were concerned with the construction
because we Were anxicus to give alternative accomm-
odation to our tenants. That was the maln object
of the scheme.

Those terins were communicated te plalntiff.

Plaintiff's Witness 4 came to the office again
and asked what was the result of plaintiff's applic-
ation for extension. T said to Plaintiff's Witness
I we were preparecd to grant extension subject to the
4 conditions. Plaintiff's Witness 4 said he would
convey the terms to the plaintiff.

Later the same day Plaintiff's Witness 4 came
to our office and said plaintiff had accepted those
terms and handed over 5,000 in cash. Plaintiff's
Witness 4 asked me to draw up the letter embodying

the terms so he could get plaintiff to sign it later.

Plaintiff was not gresent at either of these
meetings with Plaintiff's Witness 4 on 7.7-

Plaintiff's Witness 4 told me plailntiff agreed.

I reduced the terms into a letter, having dis-
cussed them with Plaintiff's Witness 4.

P.2 is the letter.

Plaintiff came to my office to sign P.2 on 24.7.

I had received the 5,000 on 7.7.

Recelpt was prepared for the £5,000. Page 5
of P.1 1s it.

The 5,000 was handed to me on 7.7. in the
afternoon.

It was a Saturday.

The money was held and receipt issued on 9.7.

Between 7.7. and 24.7. plaintiff never asked
for his receipt. As far as I know he did not come
to the office or my house between those dates.

He raised no objection to signing the letter.

Cn 24.7. he was out of time as to construction
work within 1 week from 7.7.
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Examination -
continued.
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Examination -
continued.,

4.

He raised no objection to that when he signed.

- I thought he had already commenced building
construction on the land.

On 28.7. letter 6 in P.1 arrived. I handed
the letter to our solicitors. I handed it to my
solicitors and approved of their reply on page 7 of
P.1. The 27th in that letter should be Tth,

I inspected the site after receiving the letter
No. 6 in P.1l.

I found no work had been done.

I saw Shearn Delamore about letter No.8 in P.1.

At that time plaintiff had not commenced build-
ing. If he had, and had paid the money, we would
have let him continue. ‘

‘We were prepared to give him a few days' grace.

At that time I read Clause 3 of P.10 as meaning
that at any time a lot could be transferred on pay-
ment of §3,000.

I now know defendant is contending for a diff-
erent construction.

No one came between 7.7. and 31.8. and offered
money in return for transfers.

The defendant did not accept the procedure in
letter 6 of P.1,.

There was no reply to the letter No.9 of P.l.

On 1.9. I caused the Company's solleitors to
terminate the agreement.

After that I learned of re=n1pt of letter by
our solicltors from plaintiff's solicitors.

I returned from Singapore on 13.9.
I was shown letter 11 in P.1.

& meeting was suggested with plaintiff and his
solicitor. I agreed to attend because I wanted to
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hear what plaintlf{ had to say. I attended meet-
ing in Mr. Bentley's office.

Mr. Williamson of Lovelace & Hastings was there,
and plalntiff and Mr. Chellappa.

I told plalntiff he was out of time and the
argreement had been rescinded, and asked him what
suggestlions he had. Plaintiff suggested proposals.
I reported with the proposals to the Company.

L k¥new of the letfter No. 1% in P.1l. I had no
obJjectlion to the money remaining with Shearn Dela~
more till fhe negotiatlons terminated in a new
agreement or were broken off.

I was shown letter 15 of P.1. We were not
worried. The agreement had expired and been res-
cinded. Negotiations wegre still going on, I see
letter No,16 in P.1.

Once the circular had been prepared, we were
prepared to consider entering into new agreement.

The terms of the new circular were never agreed.

We were never in a position to conclude the
fresh agreement. We did not approve of the new
circular,

I saw the letter No.20 in P.1. I was not con-
cerned by it hecause the circular which Lovelace &
Hastings sent did not incorporate the terms agreed
on.

I was not worried bhecause no new agreement had
been entered into,

I see letter No.21 in P.l. At that time the
circular had not been agreed.

I wrote letter No.22 to plaintiff,

Since receipt of the letter of 25.10, plaintiff
had been phoning me 2 to 3 times a day asking me to
perstade the directors of defendant to accept the
£19,000.

In order to avoid him phoning me, I wrote him
the letter.
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Examination -

continued.

Cross~
Examination.

76.
I saw letter 23 of P.1. ' I was not concerned
by 1t, so no reply was glven,

I was relying on the letber of 1.%. which ended
the contract.

Adjourned to tomorrow at 8.30 a.m.

Before me in Open Court thiz 25.3,.58.

(sd) W.B. Sutherland, J.

Hearing resumed from yesterday.

Mar joribanks for Plaintiff.
Rintoul for defendant.

Examination-in-Chief resumed:

I see D.13. In June, 195¢ the defendant
entered into this contract with contractor Pang.
Under that, it cost defendant £0,250 to build each
house plus roads, water mains and architect’s fees
were as before. We have sold 11 houses at #15,000
each. The Company will have to sell all houses
before we make profit. At the moment Company 1is
facing loss unless we can se¢ll the other houses.

. The specification in the contract is the same
as that to which plaintiff would have had to build

had he completed the contract.

Cross-Examination

The cost of each house is about £10,175 exclud-
ing the land. The land was purchased a long time
ago.

If each house is taken sevarately, there would
be profit of £1,825 on the houses sold.

The houses were sold last year but the sales
completed this year. We have only been advertis~
ing the houses for sale this year. We have sold
about half the houses since they were completed.
Klang is expanding rapidly. I do not agree that
the remaining houses will be sold in the next few
months.
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I knew Mzlaya Borneo Buillding Soclety. In the Supreme
Court of the
Duec to delay in construction the %6 tenants Federation
have lost interest in these houses and have not of DMalaya
bought them. gThe tenants of the 36 houses ln the —_—
1lst hlock pay p25 p.in. In the 2nd block they pay v
223 p.m. In the %rd block they pay #22 p.m. They Dggigggzg S
are people of average earnings. There are quite a ’
number with financial resources. Some are buslness-
men, clerks and contractors. The rents are con- No, 19
trolled rents. Most of them have been occupying -

the houses for some vears. I would not say they do Tham Lim Pau.
not wish to move.

Cross- .
Plaintliff had received bookings from some of Examination -
the tenants. 2 or J people came as representatives continued.
of the tenants. None of them actually wrote some-
thing down.

I do not think the houses would he too expen-
sive for the tenants.

We have not demolished the o0ld houses.

When plaintif{f saw us for extension, the tenants
were interested and that 1s why we made the term that
construction should commence. As far as the Company
concerned, we urgently required eommennement for the
purposes of our business.

They did not book because construction had not
started, and no arrangements were made for them to
pay by instalments.

I drafted P.10 and plaintiff corrected it.

We did insist on a date for commencement of
construction and plaintiff asked for immediate
access sO that he could commence immediate constru-
ction forthwith.

I see clause 9 of Ghe agreement. That does
not mean that the plaintiff would commence when he
liked, but that he could commence on such of the lots
as he 1liked.

If he commenced before the 2nd instalment became
due and the 2nd instalment was not pald, any building
would belong to the defendant.
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Examination -
continued.

78.

If plaintiff is financially sound and sincere,
there should be no risk to him.

I know that plaintiff intended to build, then
sell, and then build and finance himself as he went
along.

I see letter No.6 in P.1,

On the face of 1t there was nothing unusual
except that we did not have to send the fitles to
other solicitors. The titles were always open for
inspection either in our office or in our solicitors® 10
office.

The matter was urgent. I had to satisfy my-
self whether construction woric had commenced on the
lots, transfer of which was being sought and there-
fore before I could reply I had to make inspection
of the site.

The letter implied that the titles were for

inspection and subsequent transfer. Our solicitors
were to act as they thought fit. We gave them a
reply within the time or the contract. _ 20

To Court: That 1s the letter No.7 in P.1.

Cross-Examination resumed:

There was no objection to solicitors inspecting
titles in our offices.

Letter No.9 says this. They had not complied
with the terms of the contract as to building. Just
a few of the holes had been sunk. There was a wWwork-
men's shed on the land. There was not a concrete
mixer on the site on 30.7. when I visited the place.
The holes were sunk months ago. I would say the 30
holes were sunk as a matter of camouflage. I daid
not see a machine for boring holes. It was not
necessary. I cammot say when fthe sub-contractor
made the holes.

I see page 4 of P.1.
At that time a concrete mixer was there but 1t

was removed subsequently and no work was started
apart from a few holes.
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I was present on 7.7. when Plaintiff's Witness In the Supreme
4 handed money to Defendant's Witness 2. Court of the
Federatlon
The terms were already conveyed to plaintiff of DMalaya
before he handed over the g5,000. The terms were —

conveyed through Plaintiff's Witness 4 and I assume Defendant® s

he passed them on. Evidence
When plaintiff signed P.2 on 24.7. he had not
seen 1t before. He had not called for a receipt No. 19

before that.
Tham Lim Pau.

Plaintiff's Witness %4 said he could not wait

for the receipt and he asked it to be handed to Cross-
plaintiff. The receipt was not to be handed till Examination -
plaintiff signed the letter of acceptance. I was continued.

dealing with the matter. I was the person who
negotiated with our soliciltors. I reported to the
Managing Director. I saw the letter 13 of P.1.

We were not obliged to accept the $19,000 until the
directors approved extension.

Plaintiff had not fulfllled his part of the
bargain.

No instructions were given to reply to letter
No.1l3. Between 15.9., and 2.10, I had not consulted
my sollcitors but my solicitors asked what we were
prepared to do about the ,%’19,000

I see letter No,16.
That was not my exact instructions.
I did not see letter No.l7.

There was no reply immediately because the
Company was considering the draft c1rcular which was
attached to the letter.

If it was left to me I could consider it in
half an hour. The directors were away. I felt I
ought to consult Defendant's Withess 1.

I don't consider the proper drafting of this
circular is a small matter, I drafted the 1st
circular. I wanted to consult Defendant's Witness
1 before we made a further decision.

I told my solicltors that I wanted to consult
Defendants Witness 1.
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Re~Examination.

80.

I saw the letter No.20. Defendant's Witness
1 was at that time in Kuantan. There was no tele-
phone on the estate and Defendant's Witness 1 does
not speak English and it needed a lot of explaining.

I did not get in touch with him.

I see letter 13. 4t that time there was no
contract.

Plaintiff was negotiating for new opening of a
contract. We were not obliged to reply. The con-
tents of letter 13 were not cocnveyed to the defen- 10
dant. We were merely informed that the £19,000 had
been deposited.

I éannot say how long our solicitors retained
#19,000 on behalf of Lovelace & Hastings. It would
be about 2 months.

I saw letter 20. There was no contract.

Re~Examination

Of the 11 houses which have been sold, 6 were
bocked before completion. Of the 11 houses sold,
only one was paid by cash in full. 20

We have received approx. £65,000. We should
get another £100,000. We have spent £194,000 on
the contractor. We have spent $9,000 on roads.
We have spent architect's fees and water money.

The tenants lost interest when plaintiff did
not build and moved away the concrete mixer and some
of the materials.

Braddell & Ramani, if they wanted to inspect
the titles in our office, they would havz asked us.
They never asked us to produce the titles for inspec- 30
tionc .

. As to putting the matter to Defendant's Witness
1 when he was outstatiori, there was no urgency as
far as the Company was concerned.

It was plaintiff who was trying to get defendant
to give him another chance.

The Company never withdrew letfer 10 of P.1.

CASE FOR DEFENDANT




81.

No, 20 Ia the Supreme
Court of the
CLOSING SPEECH I"CR THE DEFENDANT Federation
of Malaya
Rintoul states that he should have thc last ——
worq 9n the question of Section 92 of the [vidence Defendant®s
Ordinance.
. Evidence

Mar jorlbanks apgrees.

No. 20
Rintoul: 3 defences entirely independent. The

defences are dirccted to the pleadings no allegation Closing Spcech

of bhreach of Clauze 6 of agreement as to production for the Defen-

and no allegation of fresh agreement after 1.9. dant.

Plaintiff has relied on 6 and 7 paras. of
statement of claim - he relies on agreement of 7.7.
What happened after 1.2. is irrelevant.

No reference in pleadings to negotlations as to
walver of a breach.

PlainGiff alleges tender by Braddell & Ramani
and tender by TLovelace & Hastings. But tender by
Lovelace & Hastings was accepted on behalf of
Lovelace & Hastings.

In any event, the correspondence after 1.9, is
not relevant. The contract was terininated. The
matter was under negotlation. There was nothing
on which plaintiff could sue.

Letter 13 - there nust be offer and acceptance
- otherwise no contract - 1t was mere negotiation -
plaintiff did not get a contract. However hard it
may be on plaintiff, Court must construe the contract
according to what 1t says.

Para.ll of amended defence.
- plaintiff fhiled to observe the conditions.
Plaintiff says g5,000 and payment of $19,000 by

31.7. Defendant says he was in position to dictate
terms, and did attach conditions.

If P.2 represents the supplementary agreement,
action at an end, because plaintiff has admitted he
had done no construction work on the 8 lots.
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82.

Plaintiff did no work on the 8 lots. Plain-

- tiff's Witness 4, a neutral witness, is of impor-

tance . Plaintiff said that with Plaintiff's
Witness 4 he went to defendant on 7.7.

Plaintiff's Witness %4 says that Defendant's
Witness 1 did raise the question c¢f extra conditions
concerned with buildings. It 1s reasonable to
expect that the Company would lmpose Terms as to
building.

Further plaintiff has written his accevtance 10
and is bound by 1it.

No suggestion that the letter dated T7.7. was
obtained by duress.

Plaintiff filed reply on 17.1.57 directed to
P.2 but there is no aliegation of duress.

Plaintiff says he complained to Plaintiff's
Witness 4 of the terms but Plaintiff's Witness U
says plaintiff did not complain to Plaintiff's
Witness 4.

There is conflicting evidence as to whether 20
plaintiff was present on 7.7., but the probability
is that plaintiff was not present. But he signed
the terms and the onus 1is on him to disprove the
terms.

If 1t cannot be decided whether plalntiff was
or was not present on 7.7. then the writing should
be adhered to.

If the extension did not begin till 24.7., then
Clause 3 has not been complied with. '

P.10 is dead on 25.6. This is admitted by 30
defendant.

But plaintiff admits he had to pay £5,000 and
#15,000. The original agrecment was not revived
but this was not pleaded and in any case estoppel
might be argued against it, in view of letter 10 of
P.1.

Plaintiff is suing on P.10. Can nlaintiff be
said to have paid the £19,000 on or before 31.72

He did not.
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Plaintiff's Witness 9 said the money was not
going to be releasced until the land was transferred.

Defendant was being asked to hand over the
titles to 2 third varty and then plaintiff would
pay.

Ietter No.6 says "will be able" and mentilons
31.7., although the letter is dated 28.7.

The zgrecement does not say this. Clause 3
says "as and when the purchaser pays" Plaintiff
did not plead Cleause ©. Even if he had pleaded it,
letter 31 says tender was on 28.7.

Either plaintiff can say letter 6 is a request
for production or a tender.

Plaintiff has elected to make it a tender.

The obligation was not on vendor to furnish
transfer, but on the purchaser to pay.

Plaintiff has not alleged that he was prevented
from paying by non-compliance with para.6 of P.10.

Can it be said that Braddell & Ramani's letter
was payment?

Can tender amount to payment?

If so, does the procedure which it was proposed
to make amount to tender?

Strouds Judicial Dictionary, 3rd Edition, Vol,
4, 2990 note 5. There is great difference between
payment and tender. Payment extinguishes the debt,
tender does not. Where payment is a condition pre-
cedent, tender does not suffice.

Para.3 envisages payment. Plaintiff may not
have so intended but that does not matter.

Beale's Cardinal Rules of Interpretation, 3rd
Edo 173.

Monevpenny's case 31 L.J.Ch.269. 2T75.

The question is not what the parties may have
intended hut what is the meaning of the words used
in the deeds
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In the Supreme Smith v. ILucas 18 ch. 531. 542 < meaning of
Court of the words used is the wvital consideration,
Federation

of Malaya This is not a will.

Iewis' case - 6% E,R. 1052. 1058. Courts in

- 1
Defendant's deeds are bound by the words, hut there is greater

Evidence latitude in a will.
No., 20 There is no ambigulity in Clausges 2 and 3 of
Ptloi '
Closing Speech
for the Defen- Even if this is wrong, Braddell & Ramani's
dant - , letter did not amount to a tender. 10

continued.
Tender does not mean being prepared to pay - it
means an offer of the money.

Tender must be unconditional and must be tender
of cash.

Blumberg v. Life Interests Corporation 1897 1
ch. 171 - tender must be in money and unconditional
- tender must be in cash. _
Contracts (Malay States) Ordinance 1950,
S.39
- must be unconditional and at proper time and 20
place and promisee must have opportunlty of
seeing that the thing offered is the correct
thing.
In our case, no tender of payment.

Somezone should have come around and laid the
money on the table.

Pollock & Mulla - Indlan Contract Acts, 6th
Edition, 272 the money must be a@ctually produced.

Sabarpathy Pillai v. Bannahalinga Pillai 23 I.C.
581 or I.L.R.33 Mad. 958 at 969, 30

Expression of willingness 1s not tender,
An offer to pay in future 1is nct tender.

Of fer must be unconditional.
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Defendant was entitled to the money, not to a
tender to pay.

Mulpurl Vecrayya v. Sanagavarapu Silvayya 26
L.C. 121 122. '

Purchasers had to tender first before they could
call for transfer.

Rourke v. Robinson 1¢11 1 ch. 480 485,

Tender was uncondltional and perfectly good.
That is what plaintiff should have done in our case.

After 1.9., what happened was 1rrelevant.
There was no fresh contract. Threat of action was
groundless.

Negotiations don't bind parties unless followed
by agreement.

There is no plea of waiver.

Von Hatzaeldt Willenherg v. Alendander 1912 1
ch. 284 288 no agreement because no consensus ad
idemn.

In our case the circular was to be approved.
It was never aovprovad. Letter No.l7. Therefore
no fresh agreement.
Page 20. The Ccmpany was not willing to proceed.

The Plaintiff received notice of recission on

1.9.
Page 21. The draft had not been agreed.
Page 22. No agreement.

The money was returned but there was no new
agreement.

Raingold's case. 1931 2 ch. 307 at 315,

"subject to the term of a lease means subject
to the terms of a lease being executed.

H.C. Berry ILtd.'s case. 193¢ 3 A.E.R. 217 219.
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Followed Keingold's case. Spottiswood's case
1942 2 A.E.R. 65.

Ralngold's case followed.

There was no agreement after 1.9. But if an
agreement is alleged, the abeve cases are the answer.

Defendant abandons the suggestion that until
the whole g65,000 was pald, there could be nc trans-
fer. :

But the defendant contends that Clause 3 as it
stands is nonsense. It should read so that the
words "and the balance ........ December 1956" are
omlitted.

Then that is not inconsistent with the last
sentence of Clause 3.

There was no obligatlon to transfer till tThe
Z24,000 was paid.

Doe v. Martin 100 E.R. 882 897.

Court must provide such stops as will give
effect to the whole.

In our case, there should be a full stop after
"23rd day of June 1956".

The first part of the clause must be gilven
effect to.

Lucena's case 7 ch. D 255 260.

Court can make rational a result which would
otherwisz be absurd.

Mill's case 1891 1 ch. 588.

The whole agreement must be looked &t.

Page 590 where a clause is ambiguous an inter-
pretation which will make it valid is to bhe preferred
to one which will make it vocid.

Croson's case 1904 1 ch. 252.

If a meaning can be given Lo a word, it should
be.
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In our case, "orovided" meant something.
Commissioners Inland Revenue 1935 A.C, 96 141,
Adjourned to 8.30 a.m., 28.3.58.

Before me in Open Court this 28th day of March, 1958.

(sa) W.B. Sutherland, J.

Marjoribanks for plaintiff.
Rintoul for defendant.
Resumed from 26.3.58.

Rintoul: The proviso to Clause 3 can be split in
alt,

Commissioners v. Raphael 1935 A,C.96 at p.1l41.

Striking out the whole proviso would amount to
rectification and rectification is not pleaded.

Smith v. Packhurst, 26 E.,R. 81.

The end of the deed should take effect. We may
reject any words that are merely insensible.

Only that part should be struck out which makes
the clause Inszansible.

Strand Music Hall case. 55 E.R. 853 856.

Effect should be given to every part unless 1t
1s impossible to reconcile it.

There was no obligation to transfer the 8 lots
until the g19,000 was paid on 31.7. and as it was
not paid, no obligation to transfer.

Last noint: S.92 fvidence Ordinance. If P 4. 1s
taken at face value, the action 1s at an end, bew
cause at institution of suilt he. had transferred the
agreement.

Can he give evidence to alter the agreement?

No.
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5.92 says that when you sign a document you
must stick to it. Evidence cannot he given to
prove the document is not what it says.

Exception (f) 1958 M.L.J. 35.

Evidence was admitted to fill in the gaps.

In our case no evidence 1s necessary to construe
the document.

S.9% illustration (g). Than Chu Ho's case
1926 S8.8.L.R.60. 102 115.

Joint tenants cannot be shown to he tenants in
common,

The English equity doctrine does not apply.

Balkisen Das' case 27 Indian Appeals 58 65.

Oral evidence inadmissible.

Saiyid &bdullah Khan's case 40 I.4.31 35,

Express terms of instrument cannot be varied by
reference to preliminary negotiations or previous
communications.

Maung Kwin's case 44 I.A. 236 243 244,

As between the parties to an absolute conveyance
S.92 precludes the giving of oral evidence to prove
the transaction was intended to be a mortgage.

But where a grantee takes knowing a third per-
son is the owner and the grantor only a nortgagee,

oral evidence is admissible to prove real nature of
transaction.

Alang Sald's case 6 F,M.S. L.R. 108.

Oral evidencé inadmissible to show the actual
transaction was diffeirent from the transaction on
paper. Chellathamby's case VII F.M.S.L.R.131.

Evidence inadmissible to vary.

. Marion Rebello's case. 1933-%4 F.M,S.L.R.GO,
9 L]
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If promissorv note is made jointly and sever-
ally, evldence Inadmlissible to show a party signed
as surcety.

Plaintiff had no cauge of action,.

Even were the evidence admissible, plaintiff
has made no effort to get back his cheque and power
of attorney. I Liew's (Plaintiff's Witness 4) evi-
aence 1s accepted, 1t was an assignment and there was
noney owing at institution of sult and is stiil money
owing.

Domapes:
pullt is far

lee's case 19568 M.L.J. 25 26 27 28,

Estinated profit on houses not yet
t00 nebulous. '

Loss of bargain was what plaintiff would have
been entitled to -~ difference between market value
and contract price. '

Daniel’s case 1917 2 ch. 405.

The real value of the land should be looked to,

Only damages which naturally flow are allowable.

Even if loss of profit is claimable, 1200 to
#1500 only per house is claimable.

Plaintiff is not entitled to loss of profit on
houses he might have bulilt, because that is too re-
mote, but if he is, it is limited to £1,200 to 1,500
per house on the 13 houses, because the 8 lots were
to be transferred as land without houses.

On the main 1st defence, Union Castle Mall case
(1958) 2 W.L.R. 274 287. Silence does not amount
to acceptance of an offer.

No. 21
CLOSING SPZECH FOR "THE PLAINTIHFFE

Marjoribanks:

Construction of P.10.

Forbes' coase 1922 1 A.C., 256 259,
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The earlier proviso prevaills over the later.

Clause 10 - the sgreement void only so far as
untransferred lots are concerned.

Mar joribanks agrees wlth Rintoul that the 2nd
proviso of Clause 3 should be deleted because it
would make nonsense. The 1lst proviso should stay
in, and thus there was an obligation to transfer a
lot only if the g24,000 was paid.

&s to second point, plaintiff cennot argue that
tender was made by Braddell & Remani's letter No.6 10

of P.1. This is conceded by plaintiff in favour of
defendant.

If there was a breach by refusing to accept, 1%
was waived by plaintiff later.

There is no plea of duress. It does not
matter whether plaintiff was present on 7.7. or not.

After 1.9, there were negotiations.
Hughes' case 1877 2 &.C. 439 448,
Negotiations which lead party to suppose that
strict rights under contract will not be enforced 20
may stop a party from enforcing rights when it would
be inequitable with regard to the dealings between
the parties.
Bentsen's case 1893 2 Q.B. 274 283.

Plaintiff was lead to suppose defendant did no<
intend to treat the contract as at an end.

In our case, plaintiff did not treat the con-
tract as being at an end.

Charles Rickard's case 1950 1 X.B. 616 623
p.626. 30

Party made a promise not to insist on his strict
legal rights. Depends on the facts.

Hartley's case, 1920 3 K.B. 475 494,
Ietter 17 in P.1.
Ietter 19 in P.1.
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Defendant waived hils letter of 1.9. rescinding In the Supreme
the contract - course of conduct extending over 2 Court of the
months. Federatlon

of Malaya
Letter 24 of P.1. _—
° - K S 4o ] No. 21
In the above authorities, only the deposit

would be returnable - not damages. Closing Speech

for the Plain-
tiff -
continued.

Srd Deflences

FEvidence tc contradict documents.

S .92 Evidence Ordlinance. Must be parties not
party.

Egeged Co-operative Society case 1947 A.I.R. 32
33. ‘

Document signed by only one party is not written
agreement and evidence adniissible to prove different
intent.

Sarkar on Evidence, 9th Edition, 672.

S.92 does not apply to unilateral document.

In any case, even i.f cevidence of transaction
inadmissible conduct of parties is admissible.

Preonath Shah's case 25 Cl. 6C4.
Balkisen Das' case supra.

It is not certain that Balkilisen Das' case over-
rules Preonath Shah's case. :

Maung Kyin's case supra 44 I.A. 243,

In the opinion of Privy Council, Preonath Shah's
case ceased to be of binding authority.

Kankar Abdur Rahman's case 28 Cal. 256 258.

In opinion of Privy Council this ceased to be
of binding authority but the case states that evi-
dence of conduct is admissible.

Liew (Plaintiff's Witness 4) never acted as a
person who had taken on assignment.
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Plaintiff however acted as if he had rights
under the agreement.

There is evidence by conduct that it was not
an assignment.

Plaintiff's rights under the agreement were
never lost.

Liew said he assigned the contract o recover
the money, not the agreement.

Damages:

Contract was put an end to by plaintiff, He
has a right to damages. £1,200 to 81,500 per house
would be reasonable - loss of expectation of sale of
house.

Judgment for g20,000 and damages as ascertained
should be awarded.

Rintoul:

As to wailver, the cases were never put in open-
ing and asks leave to reply.

Mar joribanks agrees.

As to Section 92

1947 A.I.R. 32. The document there was not an
agreement until signed by both parties.

The illustrations (g) and (h) to S.92 show that
the section is not limited to documents signed by
both parties.

Our Court of Appeal has held S.92 applies to
Promissory Note cases. 1933..34 F,M.S.L.R.96.

As to the 2 Calcutta cases,

44 T,A. 242 says these cases should not ve fol-
lowed. Evidence cannot be gilven tTo show an assign-
ment is a pledge. '

As to walver, the defendants wrote the letter
of 1.9,
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In the Charles Rickards case, there was no
definite recission,

Onus of proving waiver is on the parson alleg-

ing 1t.
Plaintiff gave no evidence of waiver.
C.A. V.

(Inltd. W.B.S.)
J.

Before me in Open Court this lst day of May,
10 1958.

(sd) W.B. Sutherland, J.
Marjoribanks for plaintiff,
Rintoul for defendant.
Case called for Judgment.
I read Judgment.

(sd) W.B, Sutherland,
J.

No., 22

JUDGMENT

20 IN THE SUPREME COURT OF THE FEDERATION OF MALAYA
IN THE HIGH COURT AT KUALA LUMPUR

Civil Suit No. 374 of 1956

Ng Kim Pong. .o Plaintiff

v

Yeow Kim Pong Realty Ltd. .. Defendant

In his plaint, plaintiff averred that on the
24th March, 1556, he entered a written agreement

with defendant to purchase 22 lots of huilding land
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No. 22
Judgment .
1st May 1958.
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for g66,000/- and paid defendant g15,00¢/- deposit

and part paymenty. The agreement, which subsequently

became Exhibit P.1C, included & schedule referring
to lots 382 to 403 inclusive. It recited that de-
fendant had caused building plans to be prepared for
the erection of 21 terrace houses o the property
and that plaintiff intended %o crect these 21 houses
for sale and agreed to give prioprity for such sale
to the defendant's 306 tenants of certain premises in
Meru Road, Klang. In the agreasment the vendor
acknowledged receipt of g15,00¢/- as part payment.
In the operative part of the agrecment clainviff
undertook to pay defendant 24,000/~ on or before
23.6.56 and the balance of g27,000/- on or before
23.12.56. The next clause caused difficulties of
construction, so I propose to state 1t verbatim:

"As and when the purchasser parys to the
vendor each sum of £%,000.00 (Decllars Three
thousand) forming part of the payments men-
tioned in Clause 2 above" (these payments were
the g24,000/- and the Z27,000/-) "the vendor
shall transfer to the purchascr or any of his
nominees or assigns, any one 1lot of the said
property described in the saild schedule pro-
vided the abovementioned sum of g2L,000/- shall
be paid in full by the »nurchaser to the vendor
on or before the 23rd day of June, 1356, and
the balance of the purchase money in the sum
of #27,000/- shall be paid in full by the pur-
chaser to the vendor on or hefore the 23rd day
of December, 1956. Upon payment of the full
amount of the purchase money in the sum of
g66,000/- the vendcr shall transfer to the
purchaser the balance or all of the property
as described in the said schedule to the pur-~
chaser or any of his nominees or assigns.”

Defendant was to produce for inspection the
titles to the plaintiff or his nominees or assigns
when requested by plaintiff,

This last clause assumes some significance in
the 1light of subsequent events.

Within one week from the date of the agreement,
defendant was to give access to plaintiff so that
work might be commenced on any of the 21 building
lots as plaintiff might think fit. There wesg a
forfeiture clause that if the plaintiff failecd to
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pay the sums on the due dates the g15,000/- would

be forfeit as liquidated damages and the agreecment
trecated as void insofar as the untransferred lots

were concerned.

The agrecment was {to be binding on the assigns
of the partiles. On the 24.3.56 plaintiflf entered
into a further written egreement with defendant for
the re-sale to the defendant of lot 392 for g3%,000/-.

Pleintiff averred that upon payment of the
g24,000/- on 23.6.54, defendant was %o transfer %o
plaintiff, his nomilnees or assigns eight of the lots.

Plaintif{ conceded that he was unable to pay
the sum due on 23.6.55 but at on or about 7.7.56 it
was agreed plaintiff should be allowed to pay the
amount by #5,000/- on 7th July and £1%,000/- on 31st
July, 1956. The g5,000/- was paid on 7.7.56.

Plaintiff then averred that he duly tendered
the 19,000/~ but defendant refused to transfer any
of the titles.

I would pause at this point to observe that,
in his closing address, counsel for plaintiff finally
conceded that plaintiff{ cannot argue that tender was
made by the letter No.6 in the Agreed Bundle Exhibit
P.1. This cut the ground from under plaintiff's
feet on the issue that tender was made on or before

31.7.56.

The other alleged tender on September, 1956
will be dealt with at a later stage in this Jjudgment.
Plaintiff demanded by letter dated 7.11.56 return of
the deposit and #63,000/- damages being estimated
loss of profit on sale of 21 houses at 3,000/~ per
house. This latter figure of g63,000/- was sub-
sequently advanced to g75,000/-.

In his defence the defendant pleaded as follows:

The obligation to transfer only arose provided
plaintiff paid defendant the balance of the purchase
price on or before 23.12.56. This contention was
modified by defendant's counsel in his closing add-
ress, when he stated that there was no obligation
to transfer the 8 lots until the £19,000/- was paid
on 31.7.55, Defendant pleaded that it agreed to
extend time for payment of the g24,000/- on the
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following terms dated 7.7.50:-

(1) #£5,000/- to be paid forthwith., Balance of
$19,000/- to be paid on or before 31.7.56.

(2) Construction wori must be commenced within
one week.

(3) Construction must have begun on any land
sought to be transferred.

(4) On breach of the ahove zonditions, the
£5,000/- if paid will be forfeived and ex-
tension of time withdwrawn.

It is of considerable significance that plain-
tiff signed these terms on 24.7.50 and that his
signature 1is below a statement that he agrees to the
terms as stated.

Defencdant contended that plaintiff failed to
observe the conditions upon which the extension of
time was granted. By notice dated 1.9.55 defendant
terminated the contract as plaintiff had not ful-
filled his obligation thereunder or paid the sum due,
Defendant forfeited all moneys paid, Alternatively,
defendant contended that as no payments of the bal-
ance of the purchase price has been paid plaintiff's
action was prematures.

By an amended defence defendant alleged that
plaintiff transferred the agreement sued on to Liew
Thean Siew for £10,000/- on 1C.5.56. This was un-
known to defendant prior to 8.3.57. on 8.4.57 def-
endant notified plaintiff that defendant accexnted
Liew Thean Siew (Plaintiff's Witness &) as assignee.
Plaintiff therefore had no rights under the agree.-
ment at the date of the institution of the suit.
Liew Thean Siew assigned the agreement for g1,500/-
to defendant on 8.4.57. Defendant prayed dismissal
of the suit.

Plaintiff replied denying that the agreement
was transferred, alleging it was depousited with Liew
Thean Siew as security for a loan which was revaid
prlor to the institution of these proceedings.
Plaintiff alleged that on 8.4.57 Liecw Thean Siew had
no rights under the agrecement and that defendant
knew at all material times that no such rights
exlsteq.
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Subject to the further and better particulars
referred to hereafter, that concluded the formal
pleadings.

Trial commenced on 18.3.,53.  Mr. Marjoribanks
for the plaintiff submitted that defendant was under
ohligation to transfer 8 lots once £5,000/- and
#19,000/- was paild or tendered.

He cited Smith v. Paclhurst, 26 E.R. 881 that
such a construction should be made of the words in
a deed as 1s most apreeahle to the intention of the
grantor. The words are not the primary things 1in
a deed but the intent and design of the grantor.
Viords that are merely insensible may be rejected.
Also cited was In re Strand Music Hall Co, Ltd.,
Exparte European and American Finance Co, Ltd., 55
E.R. 353 at 556 for the proposition that effect
should be given to every part of a written instru-
ment 1f this 1s possible and one clause should not
be struck out or nullified unless it be impossible
to reconcile it with another and more express clause
in the same deed. &t this stage the Agreed Bundle
was by consent marked as Exhibit P.1l and I should
thecrefore refer to this hundle. Page 1 was a
letter addresszd to the tenants of the 36 houses
giving them notice to quit by the 30.9,56. Ietter
No. 5 is from defendant to plaintiff dated 25.6.56,
that as he failed to pay the g24,000/- by 23.6.56
the 15,000/~ was forfeited and the agreement was
void and defendant was instructing its architect to
proceed with erection of the houses.

The same day plaintiff, by letter No.4, wrote
to defendant admitting it was his fault for not pay-
ing the g24,000/-. on 23%.6.56. He had arranged to
commence work within a weel from 25.6.56 and asked
for extension for one month to pay the g24,000/-
Plaintiff sald he was prepared to let defendant
penalise him and suggested defendant had reduction
on the price of 8,500/~ for the house plaintiff was
to build for d=fendant. Plaintiff also welcomed
any other suggestion from the defendant on this
matter. This last statement of plaintiff is note-
worthy in view of the subsequent defence.

Letter No.6 has already been mentioned. It is
dated the 28.7.56 and addressed to defendant from
Messrs, Braddell & Ramani. It states that plaintiff

has purchasers for 8 lots and they have deposited with
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Mr. Yong Kung Lin, the solicitor, the purchase price.
The letter requests defendant to let Messrs.

Braddell & Ramani have the titles for the 8 lots to
enable them being examined by the solicitors for the
purchasers. Plaintiff would thereafter be able to
pay the 19,000/~ before the 3lst July.

I have referred in detall to the terms of this
letter because one of the issues in the case is
based on it. On 31.7.56 plaintiff's solilcitors re-
plied to the above letter No.OH, stating that no
building operations had commenced on the land men-
tioned in the letter under reply and in accordance
with paragraph 3 of defendant's lebter to which
plaintiff concurred, there can be no transfer of tha
land. On information that huilding operations had
commenced on the lots in question, dcfendant would
be happy to comply.

By letter No.8 dated %.8.56 Messrs. Braddell &
Ramani replied that the question of the commencement
of bullding operations has no relevance to defen-
dant's obligations under the agreement.

I would pause here to remark that ndonly the
original agreement must be considered but also the
conditions imposed in The letter granting an sxten-
slon of time, and construction is expressly specified
in these terms.

On 10.8.55 by letter No.9 defendant’s solici-
tors stated that defendant was prepared o permit
plaintiff to inspect the titles at any time in their
offices, and in my view that is the limi%t of the
extent of defendant's liability to produce the
titles for the purpose of inspection. Defendant's
solicitors further stated that until building opera-
tions are commenced defendant cannot transfer the
lots in question.

I would draw attention here to clause 3 of the
defendant's letter of 7.7.56 that construction must
have begun on any land that 1s sought to be trans-
ferred. Ietter 10 in the bundle 1s the vital re-
cission by defendant of the contract. It 1s dated
1.9.56 and states that no achion has been taken by
defendant to fulfil his obligations or to pay the
sums due . The contract was therefore terminated
and the moneys paid forfeit.
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Plaintiff changed his solicitors and on 8.9.56
(and I would stress that this was after defendant
had rescinded the contract ) Messrs. Lovelace & Hast-
ings wrote to defendant's solicitors asking that
defendant's Instructions he obtained as to whether
they were willing to accept the £19,000/- at that
stare. Defendant's soliclitors replied that their
client was in Singapore. By letter No.l15, plain-
t1ff's solicitors on 19.9.56 wrote to defendant's
solicitors referring to the "offer", The letter
procceds that plaintiff considers defendant's
sllence can only mean acceptance. Messrs. Lovelace
& Hastings therafore forwarded £19,000/- to be re-
tained for defendant's solicitors' clients' account
until the documents of title were handed to Messrs.
Shearn Delamore & Co.,, with authority to pass them
to Messrs. Lovelace & Hastings for the purpose of
oreparing transfers. By letter 16 dated 2.10.56
Messrs. Shearn Delamore confirmed a telephone con-
versatlon with plaintiff's solicitors in which it
was agreed that plaintiff's slicitors would draft a
new clrcular to be sent to the tenants. Upon the
terms being agreed and evidence of posting defendant
would conclude the matter.

The terms of this letter indicate that the
matter was still under negotiation despite plailn-
tiff's attlitude that defendant's silence meant
acceptance.

By letter No.17 dated 3.10.56 to defendant's
solicitors plaintiff's solicltors enclosed for app-
roval draft proposed new circular letter to be sent
to the tenants.

Letter No. 24 is dated the 14.11.56, a copy of
which was sent to Plaintiff's solicitors. The
letter is addressed by defendant's solicitors to
defendant and states that unless defendant's solilci-
tors receive from defendant the titles and blank
transfers the 19,000/~ would be returned to Messrs.
Lovelace & Hastings.

ILetter No. 31 contains the further particulars
requested by defendant's solicitors. In these
particulars plaintiff says that the $19,000/- was
tendered by plaintiff on two separate occasions:

Firstly on 28.7.56 plaintiffs sollcltors wrote
to defendant that on receipt of titles to the 8 lots
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plaintiff would he able to pay the £19,00C/- hut
defendant falled to deliver to plaintiff the titles.

Secondly on 12.9.56 Messrs. Lovelace & Hastings
tendered the £19,000/- which was returned because
defendant failed to make over anv titles.

That concludes the review of the Agreed Bundle.

Plaintiff's counsel referred to letter Nu.l0 in
Exhibit P.1 fermlnating the contract and forfeiting
all moneys paid to defendant. Plaintiff's counsel
stated that even if there was 2 right to rescind,
subsequent action showed that the agreement was
varied but the defendant chanzed his mind. This
aspect of the matter was again relied on by plain-
tiff's counsel in his closing address and I will
deal with 1t then.

Defendant's counsel, with regard to the conten-
tion that the rescission was not final, interposed
to say that they are concerned with the Tth July,
1955 and plaintiff's counsel agreed.

Plaintiff's Witness 1 was the plaintiff himself.
He stated that he asked for exbtension of one month
to pay the g24,000/-. He askedQuay Pin Sionz to
ask Heoh Kim Pong for extension, Quay Pin Silong
told plaintiff Yeoh Kim Pong agrced to extension up
to 31.7.56 but plaintiff had to pay §5,000/- on or
hefore 7.7.56 and the balance of 19,000 on or before
31.7.56.  On 7.7.55 plaintiff brought with him

55,000/- in cash and with Quay went to defendant's

office. There they met Mr. Tham and Yeoh Kim Joo,
Mr ., Tham the Secretary of the Company and Yeon Kim
Joo a managingdirector of the firm. Plaintiff

asked Tham and Yeoh Kim Joo to confirm what Quay

told pleintiff was correct. They replied in affir-
mative. Then plaintiff handed over the 5,000 in
the presence of Quay. Yeoh Kim Joo saild the

receipt would be posted to plaintiff. On about
24,7.56 plaintiff against requested the receiont.

Tham and Kim Joo told plaintiff that hefore they
could hand him the receipt plaintiff should acknow-
ledge receipt of a letter. The terms and conditions
in the letter had never been even discussed. Plain-
tiff produced this letter as exhibit P.2,. Plaintiff
told Mr. Tham that clause 2 was a ridiculous condi-
tion - in fact the whole letter was ridlizulous. Mr,
Tham said if plaintiff refused to sign a duplicate
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copy of the letter, he would not get his receipt for

#5,000.  Plaintif{f told Tham he was signing becausec

he wanted the receipt for £5,000. He put the date
to show that the letter was antedated over two weeks
before he recelved it. The money was pald without
any conaitions imposed. Next day nlaintlff com-
nlained to Quay about the letter stating terms
which were never discussed or agreed upon. Quay
told plaintiff that the only complaint from Yeoh Kim
Pong was that plaintiff had not started work on his
own house which plaintlff was to build for him.
That was under a separate agreement. On 27.7.56
plaintiff instructed Mr. Ramani to write to defen-
dant that plalntiff had the 24,000 deposited in
Yong Kung Lin's office. Plaintiff has commenced
preliminary work in July, 1956. Plaintiff in-
structed contractor Poon Sung to dig foundation holes.
Work commenced in July and went on ti111l the middle of
August. After that plaintiff told the contractor to
stop., Mr. Ramani wrote a letter on 3.8.56. This
1s the letter No.8 in exhibit P.1. In his last
naragraph it states that building operations on the
lots will not be commenced by the purchasers unless
they are satisfled about the titles. Plaintiff
agreed that he was obliged to give Yeoh Kim Pong's
tenants first nreference for the houses. The plain-
t1ff sald that he signed the sale deed exhibit P.4,

Defendant's counsel formally objected to any
evidence 1n support of naragraphs 2 and 3 of the
reply and this question of admissibility was deferred
for later argument. This sale deed sets out that in
consideration of g10,000 paid to Plaintiff by Liew
Thean Siew which sum plaintiff acknowledges plain-
£Liff sells and transfers the agreement to purchase
dated 24.3.56 between plalntiff and Yeoh Kim Pong
Realty Ltd., to the said Liew Thean Siew. The sale
deed is dated 10.5.56 and signed by Ng Kim Pong. On
that ls the endorsement:

"Reecd. cash Ten thousand dollars ($10,000).
Ng Kim Pong" .

Plaintiff affirmed that he did not sell or trans-
fer the agreement to Liew Thean Siew. In 1956
plaintiff negotiated loan from him, Plaintiff
needed a loan very urgently to pay his labourers at
Teluk Anson. Plaintiff spoke to Liew for loan of
#5,C00. Liew asked plaintiff to give him an
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assignment of plaintiff's agreement with Yeoh Kim
Pong Realty Ltd. Liew suggested plaintiff should
write £10,000 instead of ¥5,000. The idea was to
have greater security. Pleintiff was also made to
execute a full Power of Attorney to Liew to collect
whatever contract money plaintiff might receive.
Liew asked plaintiff to gilve him a post-dated cheque
for 5,000 which plaintiff did. Plaintiff did not
receive Sl0,000 although the agreement says so. He
received only £5,000. The g5,C00 plaintiff paid
with interest. He came to final settlement 1n
September 1956. The post-dated chegue was dis-
honoured. Under cross-examination plaintiff agresd
that the East Asiatic Company cbtained Jjudgment
against him about 3.12.56 and filed a bankruptey
petition against him. Plaintiff did not kees up
instalments. Plaintiff may have had eight or ten
chegques dishonoured. Plaintiff agreed that when
negotiating with defendant he was short of ready
money and that in 1955 when the instalments fell due
to defendant, plaintiff did not have the money.
Plaintiff was to pay £19,000 before 3%1.7.56. Plain-
tiff did not pay. He did not intend to pay wilth
his own money. Plaintiff's proposition was that he
would pay defendant when the titles were transferred
to Yong Kung Lin's client. The money was only to
be transferred to plaintiff when plaintifi trans-
ferred the titles to Yong Kung Lin's client. Def-
endant was in breach of ifts agreement on 31.7.55.
Plaintiff had the money ready and defendant did not
produce the titles. Plaintiff did not write and
ask defendant for inspection in their office. Plain-
tiff did not claim damages then because he did not
like to litigate. Plaintiff agreed that there was
no agreement after 31.7.56 giving plaintiff time %o
pay. There were negotiations. Plaintiff cannot
say whether there was subsequent agreement. Plain-
tiff agreed he did not take the money to defendant
and ask for the titles and transfers but he asked
Mr. Ramani to write a letter. Plaintiff agreed he
did not pay the 19,000 by 31.7.56. He stated that
defendant did not comply with clause 6 of the agree-
ment. Because clause O was not complied with plain-
tiff could not pay. Plaintiff did not ask for in-
spection at the defendant's office. I would pause
hers to remark that in my view this 1s a material
consideration which will be dealt with at a later
stage in this judgment.

Letter No.9 in Exhibit P.1 states that defendant
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is prepared to permit plaintiff to inspect the titles
at any time 1in their offlces. Plaintlff did not
Instruct Lovelace & Hastings to say that defendant
was In hreach hecause he did not want to cause un-
pleasantness. There is no suggestion in- letter No.
15 of exhinhit 2.1 that defendant was in breach, be-
cause plaintiff hoped to settle amicably. In letter
No. 23 of P.1 it was not necessary to say that def-
endant was in breach on 31.7.506. Plaintiff agreed
that he never suggested duress until he came into
the witness-box. He further agreed that he was not
going to bulld on the elght lots and had done no
huilding operations on the eight lots.

This question, of course, had reference to con-
dition No.,% of exhihit P.2, namely, construction must
have begun on any land that is sought to be trans-
ferred. Defendant, with some justification, later
contended that as plaintiff had not started constru-
ctlon on the elght lots he was in breach of this
condition, involving forfeiture of the g5,000 and
wlthdrawal of the extension of time. Plaintiff did
not reply to letter No.9 in P.1l, which stated inter
alla %hat until huilding operations are commenced,
defendant cannot transfer the lots in question.

Defendant admitted that on 25.6.56 defendants
could have taken his $15,000 and tha®t would have
been the end of the matter. At that time plaintiff
was very hard up. Ietter No.4 in P.1l says plain-
tiff has arranged with masons and carpenters to
commence work within a week from 25.6.56.

With regard to the sale deed plaintiff paid
stamp duty at the rate on an assignment or convey-
ance. Witness did not get the document back when
he repaid because "he" saild plaintiff had to pay
some extra money. Plaintiff got back original
agreement. The power of attorney is still with
him. Plaintiff has not taken steps to cancel the
power of attorncy. He could do anything he liked
in connection with the agreement but 1t was given
merely as security. Plaintiff got a letter from
defendant informing him of the assignment. Plain-
tiff paid £5,000 to Liew between August and Septem-
ber, 1956. Liew has received #6,700 from plaintiff,
Out of these two amounts Liew returned to plaintiff
81,500.  Plaintiff's cheque is still with Liew,
Liew still has the power of attorney, the document
and the cheque because he says plaintiff still owes
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him g1, 000, That is for a separate loan givan %o
plaintiff a month aiter the assighment. Plaintiff

asked for all the documenits but he said nho.

The idea was thet if »nlaintiff had not ravaid
the loan within a month, he had to pay the whole
amount of g10,00C to redecm the zssignment.

Plaintiff's Witness 2 stated that he lent
plaintiff £5,000 and asked him to deposit an agree-
ment as security. This was done. Plaintiff's
Withess 2 received power of attorney from plaintiff.
Exhibit P.4 was drawn up as security for the loan.
Plaintiff's Witness 2 assigned the agreement to Yeow
Kim Pong Realty. It was the borrower's desire
Plaintiff's Witness 2 lend him 5,000 for one month.
If the money 1s not returned on due day it will bhe-
gome £10,00C. There is still something due on the

5, 000,

This last piece of evidence was significant.
Plaintiff's Witness 2 stamped the document as a con-
veyance. As plaintiff has not paid the 10,000
Plaintiff's Witness 2 maintains the agreement has
been assigned to Plaintifi's Witness 2. When Plain-
tiff's Witness 2 signed exhibit D.7, plaintiff owed
Plaintiff's Witness 2 at least 35,000. When Plain-
tiff's Witness 2 assigned the agreement in April,
1957, he knew the agreement between Plaintiff and
defendant had expired. In &pril 1857 plaintiff
still owed Plaintiff's Witness 2 some money on the
Joan.

I may say that Plaintiff's Witness 2 impressed
me as a truthful witness and I accepted this evi-
dence that in April, 1957 plaintiff still owed
Plaintiff's Witness 2 some monav on the loan. Plain-
tiff's witness 3 stated that g10,000 was not paid on
the day of the agreement P.i. Plaintifs's Witness
4 said that Yeow Kim Pong agreed to one month's ex-
tension provided plaintiff gave another 5,000 de-
posit. Witness thought Yeow Kimg Pong said he must

~carry out the old agreemsnt. Yeow Kim Pong spoke

of some conditions plaintiff had not carried out.
Witness told plaintiff Yeow had agreed to extend
provided plaintiff carried out the terms of the
agreement. Witness handed the money to Yeow Kim
Joo. Later plaintiff saw withess and witness told
him to fix up with Yeow Kim Joo. Pleintiff did not
complain to witness after that.

10

20

30

4o



10

20

30

Lo

105.

Yeow Xim Pong complained that plaintiff had not
started to build. Witness thought that Yeow said
that 1f plaintiff paild money and went on with the
bullding, ¥Yeow would extend the optlon. This was
a significant picce of evidence and this witnhess im-
pressed me as an honest wltness of truth, and I
accepted hls evidence,

Witness could not remember whether plaintiff
was uvresent when witness banded the £5,000 to Kim
Joo, This indefinite piece of evidence relates to
a matter on which other witnesses gave varying
accounts.,

Plaintiff's Witness 5 sald he had cleared up
the ground, made foundation holes and put the strings
for measuring the houses. He started work on 4th
or 5th July and worked till August. On 8th or 9th
August plaintiff asked witness to stop work. Witness
dld not do any building. He dug holes. Apart from
that, he did not construct anything. Plaintiff's
Witness 8 saild that he made an estimate of the cost
of building a house based on the plan P.8. He based
20 of the houses at g7,200 per house and a corner
house at £9,600. Plaintiff's Witness 9 said he
agreed to huy eight lots from plaintiff. As plain-
£1ff could not produce titles, witness took back his
money . Wlitness was expecting to make about g1,500
per house, He was going to build his own houses.

That concludes the case for the plaintiff.

Counsel for defendant stated that the defence
was a three-pronged one each defence being complete
in itself. The first defence was that plaintiff
had failled to observe the conditions on which exten-
sion of time had been granted. The second of the
prongs was that by paragraph 3 of the agreement the
obligation to transfer only arose provided plaintiff
paid the balance on or before 23.12.56. Counsel
somewhat modified this point in his subsequent
argumant,

Thirdly, defendant took out what was in effect
an insurance policy by buying up their own agreements.

As to the point of construction, before the
agreement to transfer lots piecemeal arose -

Firstly, 24,000 was to be paid on or before
23.6.56, and
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Secondly, the balance was to be paid on or be-
fore 23.,12.56.

The second part of the proviso may well make
the rest of the agreement nonscnse, and for myself
I must say that I am inclined to agree. Counsel
however submitted that as the woud "and" joins the
first and second provisos they can be separated and
there was no obligation to transfer until the
$24,000 was paid, Counsel also submitted that only
that part of the sentence should he abandoned which
would maxe it nonsense. It has not hecen proved
that defendant knew that Lilcw had no rights under
the agrecment.

Were the terms as alleged by defendant? If
defendant 1s correct, that is the end of the matter
because plaintiff admits he did nc¢ constiuction on
the eight lots.

This was a significant point, because in clause
3 of the terms of 7.7.50 constiruction must have begun
on any land that is sought to he transferred.

Counsel submitted that even if plaintiff's
version of the supplementary agreement is accepted
on his own admission he did not pay 19,000 before
31st July and he was in default. There was ho
fresh agreement after 31st July.

Here agaln this was a significent aspect of the
matter in view of plaintiff's counsel's closing sub-
missions.

Counsel emphasised the word "pays" in clause 3
of the original agreement and submitted that the
moneys owing were not paid. A& tender of 19,000
was never paid. ILebtter No.6 in exhibit P.1 is not a
tender, tender meaning actual production of the
money. The breach which the plaintiff complains of
is not pleaded.

Opening defendant's evidence, Defendants Witness
1 affirmed that Plaintiff's Witness 4 came to sec him
in June, 1956 to persuade Defendant's Withess 1 to
give plaintiff more time to pay. Defendant's Wit-
ness 1 said that there must be conditions attached,
one of which was the housss must be erected alt once.

Defendant's Witness 1 impressed me favourably
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and I accepted this evidence. The houses have
since been erected. The total cost excluding the
land was about 10,000, Those sold have averaged
215,000, Witness denled telling plaintiff that 1%
was a term of the exienslon that work on Defendant's
Witness 1's brother's house should be commenced.

Defendant's Witness 2 stated that the Company
Intended to demolish the 3% houses and building
nouses for them behind, Plaintiff dld not pay the
#24,000 due on the 23rd June. Defendant's Witness
1 told Defendant's Witness 2 to glve plaintiff one
month's grace on payment of 5,000 and three other
new conditions to which plaintiff agreed. The con-
ditions were (1) Z25,00C down; (2) Commence work
within one week; (3) any land that was to be trans-
ferred the house must be in construction, The ob-
ject of that was to protcet the tenants of the 36
houses; (#) if any of the above conditions were not
complied with the grace of one month was to be for-
feited and the £5000 would also be forfeited. Those
were the terms the Company decided to offer and they
vwere offered to plaintiff. The Secretary Mr. Tham
was there and plaintiff was there. Plaintiff under-
stood those terms and accepted them. He accepted
the terms on the Tth of July. When the terms were
explained he did not have £5,000 with him. He asked
witness to reduce tne conditions to writing. Witness
reduced it to writing and plaintiff read 1t over and
he said he would ask Plaintiff's Witness 4 to bring
the money. Exhibit P.2 was prepared on the T7th July.
Plaintiff had agreed to the terms thereon. He said
he would come hack with the money and sign the docu-
ment but he did not return and Plaintiff's Witness L
returned with the money. Witness did not send him
the receipt because he had not signed the letter.
Plaintiff signed thz letter on 24th July of his own
free will. Prior to 7th July plaintiff had not made
any erections. On about 1lst September witness in-
structed his solicitors to give notice of recission.
Plaintiff had not come and offered the 19,000 elther
by cash or banker's draft. After the 1st September
plaintiff tried to persuade witness through his
solicitors to zive him another chance.

I would pause here to remark that these persua-
sions were latar relied on by plaintiff's counsel in
his closing address.

Witness had no objection to the £19,000 beilng
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returned because no houses were built on the land.
Defendant did not know when it bought exhibit P.4
that Liew had no rights under i%.

By construction work witness means actual com-
mencement work of a building. Tf there were work-
men in the place witness would consider work of
bullding has commenced. In July, 1956 work of
levelling and digging holes had not commenced. In
July, 1956 no work had commenced at all. o level-
ling and no digging holes. The agreement of 24th 10
of March says plaintiff must comisence work. Nothing
is said in the agreement to compel plaintifl to
build houses. If plaintiff had come at the end of
July with the full purchase price defendant would
not have been compelled to transfer to plaintiff's
nomineces because on the 7Tth July the agrcement was
void. The conditions were imposed because withness
had to give priority to the 3% tenants. Unless
the houses were being built the tenants of the 36
houses would not know when they could get a house. 20

I would pause here to state that this affords
some explanation for the terms of the letter of the
Tth July. The letter of the 7th July imposed the
new conditions about construction work because plain-
tiff was to start work and he had not started.

After the 2ith July defendant discovered no work had
commenced.  Plaintiff did not pay the £19,000 on

or before 31st July. On the 1st August plaintiff
had not paid the £19,000 nor had he commenced
building operations. n the 7th July plaintiff 30
already read the contents of the letter and hecause
he did not pay the 85,000 he did no% sign the docu-
mens. Witness showed the letter to Plaintiff's
Witness 4 but Plaintiff's Witness 4 said plaintiff
would come himself to sign. On the 10th August it
was still open to plaintiff to pay the p19,000.
Plaintiff did eventually pay the g19,000 to defen-
dant's solicitors. Why should witness itransfer?

Plaintiff had not constructed. The o0ld agreement

had already expired. Witness could not receive the Lo
money because plaintiff had not constructad the

houses. Plaintiff did not follow the conditlon in

the letter of 7th July. There is no reference to
bullding in the correspondence after the 1lst Septem-

ber. The reason why witness dild not hand over the
titles was because plaintiff had not constructed.
Plaintiff showed no reluctance in signing the letter.

He had already agreed to the terms on the T7th July.
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Wltness wanted to he able to say he had offered the
%) occuplers alternative accommodation. On the Tth
July exhinit P.10 was void. On the 7th July it was
revlived but subjeccet to certain condltions. As fron
the 2%th June wiltness could have kept the $15,000
and refused to negobticte further with plaintiff,

On the 7th July witness agresd to give plaintiff
another chancs provided he agreed to certain terms.
Witness knew the contract had been cancelled by the
letter of the 1lsb Sentember, and he knew that Love-
lace & Hastings wersz trying to et plaintifl another
chance., Fupether negotiations were left to Mr. Tham
and Shearn Delamore. There was no need to return
the £19,000 untll there was a new agreement or nego-
tiations were broken off. Witness had no objection
50 the return of tha g19,000., That means that
negotiations were being hroken off. I would remark
here that defendant's contention as to this Sl9,000
and as to what happened after the 1st September, 1is
that they constituted nothing stronger than negotia-
tions and did not culminate in anything higher.

Defendant's Witness 3 stated that up to 3lst
August, 1956 plaintiff dug a few holes but he did
not construct anything.

Thls witness was registered under the Architects

Ordinance and I accepted this evidence that plaintiff

did not construct anything.

Defendant's Witness 5 was Tham Lim Pau, Secre-
tary to defendant Company. He affirmed that the
company decided to huild 21 terrace houses to provide
alternative accommodation, Some tenants booked
houses. On 25th June, 1956 defendants could have
put the $15,000 in their pocket. After that the
letter No.J of Exhibit P.1 was handed over by plain-
tiff.

In this lstter plaintiff admits 1t 1s his fault
for not fulfilling his part of the contract to pay
g24,000 which fell due on 23.6.56. Ee asked for
an extension,

After reading the words "I shall also welome
any other suggestion from you on tnis matter” in
this letter, witness took it to mean that plaintiff
was agreeable to conditions governing the extension
of time.
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Defendant decided to allow plaintiff extension
of time on condibions. The conditions weres (1)
plaintiff should pay immediabely g5,000; (2)
plaintiff should commence building construction on
the land within seven days from the day the agree-
ment was arrived at; (%) bullding work should have
commenced on any lot for which transfer was sought
by plaintiff; (4) any breach of the three condi-
tions would render fthe payments of g15,000 and g5,000
forfeit.  Another sum of 19,000 should be paid by
31.7.56. Defendant was concernad with the constru-
ction because it was anxious to give alternative
accommodation to its tenants. That was the main
object of the scheme.

Those terms were communicated to glaintiff.
Witness &21d to Plailntiff's Witness 4 they were pre-
pared to give extension subject to the four condi-
tions. Plaintiff's Witness 4 said he would convey
the terms to the plalntiff. Plaintiff's Witness 4
came to defendant's office and said plaintiff had
accepted those terms. Plaintiff's Witness 4 asked
Witness to draw up the letter embodying the terms o
that he could get plaintiff to sign it later.
Plaintiff was not present at either of these meetings
with Plaintiff's Witness 4 on 7th July.

I would pause here to note that there is a
difference between the evidence of different wit-
nesses on this point. Plaintiff said that on the
7th July he brought with him g5,000 and with Plain-
tiff's Witness 4 went to defendant's office. There
they met Defendant's Witness 2 and Defendant's Wit~
ness 5. Defendant's Witness 2's evidence was that
the Company offered those terms to plaintiff and
Defendant's Witness five and plaintiff were there.

Now we have the evidence of Defendant's Witness 5
that plaintiff was not present at either of these
meetings with Plaintiff's Witness 4 on 7th July.
Plaintiff's Witness 4, whose evidence might have
clinched the matter, was equivocal -~ he could not re-
member whether plaintiff was present when Plaintiff's
Witness 4 handed the 5,000 to Defendant's Witness 2.
The difference in evidence is uanderstandeble, over

18 months having passed, and witnesses' memories are
not infallible - in fact this is supported by Plain-
tiff's Witness 4's inability to remember.  Defen-
dant's counsel stated that if it cannot be decided
whether plaintiff was or was not present on Tth July
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then the writing should be adhered to. He also said
that the probability is that plaintiff was not pre-
sent, but thils of course 1s merely Counsel's inter-
prctation of the evidence, and the point must ulti-
mately fall for declsion hy the Court itself.

In vlew of my decisions on other aspects of the
case, plaintiff's presence or absence on 7th July is
immaterial, but it is desirable, I think, that I
snould express my Tinding of fact om the point and,
this belng so, I am of the view that plaintiff was
present, although I can quite understand the differ-
ence in evldence for the reasons above stated. It
should also be mentioned that Plaintiff's counsel
stated 1n closing that plaintiff's presence or ab-
sence on Tth July was immaterial.

Defendant's Witness 5 said that Plaintiff's
Witness 4 told him plaintiff agreed. On the 24th
July plaintiff was out of time as to construction
work within one week from 7th July. He ralsed no
objection to that when he signed. Witness thought
he had already commenced building construction on the
land. No one came between the 7th July and 31st
August and offered money in return for transfers.

The defendant did not accept the procedure in letter
No.6 of Exhibit P.1. On the 1st September witness
caused the Company's solicitors to terminate the
agreement. Witness had no objection to the £19,000
remaining with Shearn Delamore until the negotiations
terminated in a new agrcement or were broken off.,

The Company was not worried by letter No.l1l5 of
Exhibit P,1. The agreement had expired and been
rescinded. The terms of the new circular were never
agreed. Defendant did not approve of the new cir-
cular. Witness was not worried because no new
agreement had bheen entered into. Defendant did in-
sist on a date for commencement of construction and
plaintiff asked for 1mmediate access so that he can
commence immediate construction forthwith. Clause

9 of the agreement does not mean that plaintiff could
commnence when he liked but that he could commence on
such of the lots as he liked. Defendant did not
have to send the titles to other solicitors. The
titles were always open for inspection either in
defendant'’s office or in theiip sollcitors’ office.

At thls stage I would remark that I agree that
defendant did not have to send the titles to other
solicitors and I will expand my remarks in this
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connection at a later stage in this Judgment.

Witness had to satisfy himselfl whsther construc-
tion work had commenced on the ltots, trensfer of
which was being sought and therefoire before he could
reply to letter No.06 in Exhibit P.1 he had to make
inspection of the site. Plainti.f had not complied
with the terms of the contract as to building. Just
a few of the holes had been suni, lie holes were
sunk months ago. Witness would say the holes were
sunk as a matter of camouflage., 10

I would remark here that this last passage of
witness's evidence was, of course, largely a matter
of opinion; I would however zgrz2s that on the evi-
dence of realities and not of gupcerficialities, no
genuine construction work as I think the parties
understood the meaning of tThe terui had been conmcnced
on the land.

Witness continued that no work was started apart
from a few holes,

The terms were already conveyed to plaintif? 20
before Plaintiff's Witness 4 handed over the #5,000,
The terms were conveyed through Plaintiff's Witness
4 and witness assumes he passad Sthem on. When
plaintiff signed Exhibit 2.2 on 24%h July he had not
seen 1t heflore, Defenaanc was not obliged to
accept the £19,000 until the directors approved ex-
tension. Plaintiff had not fulifiiled his part of
the bargain. There was no reply Immediately to
letter No.l1l7 in Exhibit P.1 because the Company was
considering the draft civeuwlar, The directors were 30
away. With regard to 1etuer No 1% in ixhibit P.1
at that time there was no cont ”“ct

This answer, I think, reveals the correct rela-
tionship between the parties. Witness continued
that plaintiff was negotiating for the new opening
of a contract and defendant was not obliged to reply.
With regard to letter No.20 in Txhibit P,1 dated the
9th October, 1956, there was no contract.

Here again, I thinlt this is a correct represen-
tation of the relationship between the parties. ILc

It was plaintiff who was trying to get defendant
to gilve him another chancse.
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In my view this correctly represents the state In the Suprecme
of affairs between the parties after the termination Court of the
ol the contract by the defendant on 1lst September, Federation
195G, of Malaya

In his c¢losing address Counsel for defendant No. 22

submitted that what havnpened after the 1st September
is irrelevant and as I have Jjust stated I would up-

hold this submission, Counsel further pointed that
there is no refevence in the pleadinpgs to negotia- 1st May 1958
tions as to waiver of a breach, As to letter No.13 ty '5

of Ixnibl®t P.1 there must be an offer and acceptance, continued.
otherwise there is no contract.

Judgment.

I IExhibit P.2 represents the supplementary
agrcerent the action is at an end because plalntiff
had admitted he had done no construction work on the
eight lots.

It is right for me to say at this stage that I
find that Exhibit P.2 does represent the agreement
between the parties and that plaintiff did admit
that he had done no building operations on the 8 lots.
Therefore, in myv view, the action must fail on this
ground alone.

Plaintiff's Witness 4 says that Defendant's Wit-
ness 1 did raise the question of express conditions
concerned with building. Also, plaintiff has written
his acceptance and is bound by it. There 1is no
allegation of duress in the pleadings. If the ex-
tension did not begin until 24th July then clause 3
has not been complied with.

Counsel cited Blumberg v. The Life Interests
Reversionary Securities Corporation, 1897 Ch. Div. 171
at p.173 that tender must be in cash.

He also cited Pollock & Mulla's Indian Contract
and Specific Relief Acts 6th edition, page 272 that
a tender of money in payment must be made with an
actual production of the money.

The offer must be unconditional. Defendant
was entitled to the money and not to a letter to pay.

After the 1st September, what happened was ir-
relevant. There was no fresh contract.

I agree with this submission,
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Counsel abandoncd the suggestion that until the
whole g66,000 was paid there could he no transfer.

There was no obligation tc trénsfer the eight
lots until the 19,000 was paid on 31lst July and as
it was not paid, there was no obligation to transzfer.

As to exhibit P.4 if it is talten on its face
value the action is at an end bacause at the institu-
tion of the suit plaintiff hed transferred the agree-
ment. Counsel cited Section 92 c¢f the Evidence
Ordinance, excluding evidence of oral agreement ang
contended that the oral evidence was inadmlissible.

He cited Balkishen Das and ors. v. Legge, 27 Indian

“Appeals page 58 that oral evidence of intention is

inadmissible for the purpcse of gither construing

the deeds or of proving the intention of the parties.
He also cited Saiyid Abdullah Xhan v. Saiyid Basharat
Husain, 40 Indian Appeals, p.31 at page 35 (a Privy
Council case) where Lord MacNaughten states:-

"It is no more permissible in India than it
i1s in this country to contradict or vary the
express and unambiguous teyms of a written
instrument by reference to preliminary negotia-
tions or previous conversations.”

Counsel also cited Maung Kyin v. Mah Shwe La,
4L Indian Appeals 236 for the proposition that as
between the partles to an absolute conveyance Section
92 of the Indian Evidence Act (subject to its pro-
visos) precludes the giving of oral evidence to prove
that the transaction was intended to be & mortgage.
The Section, however, applies only as between the
parties.  Where, therefore the grantee takes know-
ing that a third person is the owner of the property
and the grantor is only & mortgagee, and that the
intention of all partles is merely to transfer the
mortgage, oral evidence is admissible to prove the
real nature of the transaction.

Also clted was Alang Sald bin Abdullah and
another v. Kulop Hamid bin Haji Szhak, ¢ F.M.S.L.108,
a Court of Appeal decision that the evidence of the
oral agreement was not admissible to vary the terms
of the written instrument and that such evidence
must be disregarded.

Counsel also cited Marion Rebello and another
v. Harbans Singh, 1933-34 F.M.S.L.R. 96 that when a
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promissory note is made by several persons "jointly
and severally" it is not open %o any one of them as
hetween him and the payee to allege that he signed

&s surety and any agreement that he should be treated
as surcty is not collateral to the vromlssory note
but in dlrect contradiction and therefore inadmiss-
ible under Section 92 of the Evidence Enactment.

Cn the authority of the above cases, particu-
larly Aleng Sald's case sunra, in my view evidence
was not admlssible to vary the terms of exhibit P.4.

Counsel of course denled that damages were pay-
able, but 1f they were, g1,200 to #1,500 only per
house ls claimable on the 13 houses plaintiff pro-
posed to build,

Counsel finally clted Union Castle Maill Steam-
ship Co, Ltd. v. United Kingdom Mutual War Risks
Association Limited (1958) 2 W.L.R. 274 at p.287
where Diplock, J., states:

"T hold that there was in fact no approval,
express or implied, by the committee within the
meaning of the policy to any of the steps taken
by the plaintiffs, nor can the committee's
failure to raise objections to those steps give
rise to any estoppel since I can see no duty
upon them to speak."

Counsel for plaintiff in closing, conceded that
plaintiff cannot argue that tender was made by letter
No.6 of exhibit P.1.

He also stated there is no plea of duress and
that it does not matter whether plaintiff was pre-
sent on the T7th July or not. Counsel for plaintiff
in closing rested his case mainly on a line of cases
dealing with the Court's equitable jurisdiction. He
cited Thomas Hughes v. the Directors, etc., of the
Metropolitan Railway Company (1876-77) 2 A.C. 349 in
which at page #48 appears the passage:

"It was not argued at your Lordship's Bar,
and it could not be argued that there was any
right of a Court of Equity or any practice of a
Court of Equity to give relief in cases of this
kind by way of mercy or by way merely of saving
property from forfeiture but it is the first
principle upon which all Courts of Equilty
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proceed that if parties who have entered into
definite and distinct terms involving certain
legal results - certain pnenaltlies or legal for-
feiture - afterwards by their own act or with
their own consent enter upon a course of nego-
tiation which has the effect of leading one of
the parties to suppose that strict rights aris-
ing under the contract will not be enforced or
will be kept in suspense or held in abeyance,
the person who otherwise might have enforced
those rights will not be zllowed to enforce

thenm where 1t would be Inequitable having regard

to the dealings which have thus taken place
between the parties.”"

The question arises from this: Would 1t be in-
equitable to allow the defendant to enforce its
rights, having regard to the negotiations? The
facts of Hughes' case are of course completely
different to the facts of the present case and it
is a leadlng principle that cach case must turn on
its own facts. In my view a much stronger case
would be required to displace defendant's rights.

Also cited was Bentsen v, Tavlor Sons & Co.,
(1893) 2 Q.B.E. 274. A%t page 283 appears the
passage:

"In other words did the defendants by their
acts or conduct lead the plaintiff reasonably
to suppose that they did not intend to treat
the contract for the future as at an end, on
account of the failure to perform the condition
precedent but that they only intended to rely
on the misdescription as & breach of warranty
treating the contract as still open for further
performance?"”

Here again, of course, the facts are different
to those of the case with which we are concerned.
in our case there was an explicit rescission and I
would not say that the defendant led plaintiff
reasonably to suppose that defendant did not intend
Tto treat the contract for the future as at an end.

Also relied on was Charles Rickards, Ltd. v.
Oppenheim (1950) 1 X.B. €16 at €23 where there is
this passage:

"If the defendant, as he did, led the plain-

tiffs to believe that he would not insist on the
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stipulation as to tlime, and that il they In the Supreme
carried out the worlt he would accent 1t and Court of the
they did 1%, he could not afterwards set up the Federatilon
stipulation as to time against them .... By his of Malaya
conduct he ehwvinced an intention to effect the —
legal relations. He made, in effect, a ﬁromise No. 22

not to insls®t on his strict legal rights.
But this is followed at page 626 by the follow- Judgment .

Ing: 1st May 1958

"Upon this point I would say that in order - continued.

to constitute a waiver there must be conduct
which leads the other party reasonably to be-
lileve that the strict rights will not be in-~
sisted upon. The whole essence of waiver is
that there must be conduct which evinces inten-
tlon to affect the legal relations of the
parties, If that cannot properly be inferred
there is no walver ...... In this case the con-
versation and the letter did not show any inten-
tion to affect the legal relations in this
matter. They were only approaches with a view
to settlement from which nothing concrete
emergoed . I therefore agree with the Judge thsat
nothing in them can really be said to amount to
2 waiver of the clearly expressed notlice given
on June 29, 1648.,"

As I have already indicated in my view the
negotiations in this case after the rescission were
only approaches With a view to settlement and I
would certainly say that nothing concrete emerged
from them.

Counsel referred to letters Nos. 17 and 19 in
exhibit P.1 and contended that defendant had walved
his letter of the 1lst September rescinding the con-~
tract, but I can view these letters as no more than
approaches to settle and I am satisfied that there
was no intention to affect the parties' legal
relations.

On the question of Section 92 of the Evidence
Ordinance Counsel cited Egged Co-operative Society
Ltd. v. Levl Geffen, 1947 A.I.R. 32 where at page 33
appears the passage:

"The document exhibit D.6 was signed only by
one of the parties and is not therefore a
written apreement and Their Lordships have not
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been referred to any vnrovision in the law of
Palestine which will render the evidence
tendered at the trial inadmissible."

1t appears to me however that this case turns
on its own particular facts. In our casse, even
though the decument is only signea by cne of the
parties it was not necessary for the other party to
sign. Sections 52 and ¢1 refer to contract or a
grant or any other disposition of property.

Counsel for plaintiff, on the authority of 10
Preonath Shah's case, 25 I.L.R. Calcutta Series 603
urged that in any case the conduct of the parties is
admissible. He stated that it was uncertain that
Bal Kishen Das's case (supra) overruled Precnath
Shah's case. He did, however, agree Maung Kyin's
case (supra) decided that Preonath Shah's case had
ceased to be of binding authority and in my respect-
ful view Preonath Shah's case must be taken to have
been overruled.

Finally, on the question of damages, counsel 20
for plaintiff stated that 1,200 to g1,500 per house
would be reasonable damages for the Plaintiff.

Counsel for defence submitted that with regard
to the Egged Co-operative Society's case above, the
document in that case wasiot valid until signed by
the parties and Marion Rebello and another v. Harbans
Singh 1973-34 F.M. Law Reports 9% decides that sec-
tion 92 of the Evidence Enactment applies to promis-
sory notes. In any case, I have already dealt with
the Egged Co.operative Society case above. Finally, 30
on the question of waiver, the defendant's counsel
submitted that the onus was on the plaintiff and he
had given no evidence of waiver.

Collecting my views on this legnthy case, I
would say that in my view production of titles and
completion should be at the vendor - defendant's
office, Defendant offered inspectlon there, and I
think that that was 211 he was legally bound to do.
The Encyclopaedia of Forms and Precedents, 3rd edi-
tion, Vol.l4, page 484, sets out condition No.2 of 40
the Statutory Form of Conditions of Sale, that compls-
tion takes place at the office of the vendor's soli-
cltors. In my view, plaintirff fell down on the
agreement tTo extend the time for pavment in that he
did not begin construction as required by the terms
to the extension agreement.
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To some extent, the plaintiff has my sympathy
in his financial mlsfortunes, but it cannot be gain
said, indeed plaintiff had said, that defendant was
entitled to forfeit the g15,000 deposit because
plaintiff did not ful:/1l his contract. The exten-
sion was a sympathetic forbearance on the defendant's
part and I am satisfied that plaintiff did not, it
may well be with the best will in the world, keep to
the taerms on which the extension was granted and
that, uwifortunately, he cannot succeed. Defendant
was in a position from wnich to dictate terms, plain-
t1ff belng in default. I believe that it was a term
fhat plaintiff should bhegin construction and he did
not begin construction on the land that was sought
to be transferred and therefore the £20,000 was for-
feit. Plaintiff's counsel stated that it was im-
material whether the plaintiff was present on the
Tth July or not and, in any case, against the plain-
tlff in this regard stands the unqualified acceptance
of the terms - he made no refusal of the terms.

Plaintiff's counsel ultimately relied, for his
main support, on what happened after the termination
of the contract on lst September, 1956, but it
appears to me that by then the crux of the case had
passed, and the $20,000 was forfeited. The contract
had been rescinded. It is also significant that no
contract was made after that, nor indeed, is walver
expressly pleaded. Any difference bhetween the evi-
dence of plaintiff, Defendant's Witness 2 and Defen-
dant's Witness 5 as to whether plaintiff was present
is rendered less significant in view of plaintiff's
counsel's statement that 1t does not matter whether
plaintiff was presen®% on the 7th July or not. The
fact remains that these were the only conditlons on
which defendant would consider extension and plain-
tiff signed these conditions on the 24th July. In
my view he is bound by them and fell down on them.
Defendant's Witness 3's evidence that no construction
had commenced supports the defendant. Plaintiff's
Witness 4 said that he thinks Yeow said that if
plaintiff caid money and went on with the building
Yeow would extend the option, and this supports the
defendant’s case. The plaintiff admitted that he
was in breach of clause 3 of the conditions of Tth
July and I am satisifed that he was bound by these
conditions. In my view, plaintiff did not comply
with the supplementary agreement which he signed on
the 24th July. He did not pay the 19,000 as re-
quired by this agreement. Therefore he cannot

In the Supreme
Court of the
Federation
of Malaya

No. 22
Judgment,

1st May 1958
- continued.



In the Suprene
Court of the.
Federation
of Malaya

No. 22
Judgment.

1st May 1958
- continued.

120.

succeed. Defendant was, and said it was, willing
to produce the titles at defendant's office and in
my view that was the limit of the defendant's obli-
gation to produce. Defendant was under no obliga-
tion to produce to plaintiff's solicitors either by
express or by implied agreement. In addition, and
as a further complete answer to the clalim, defendant
admits he had not started construction on the 8 lots
sought to be transferred and was in breach of clause
3 of the agreement he signed on the 2i4th July. 10
Further, in my view, plaintiff had no rights under
the original agreement at the date of the institu-
tion of this suit because he had assigned his rights.

As to the authorities cited hy plaintiff's
counsel as to waiver, plaintiff has not pleaded
wailver, nor, in my view, did the negotiatlions amount
to walver, It is a legzsl truism that each case
must turn on its own facts. The points as to
whether construction had commenced loses 1ts signi-
ficance in view of plaintiff's counsel's concession, 20
and indeed my opinion if that were necessary, that
Braddel & Ramani's letter of 28th July wss not tender
and that therefore plaintiff had broken his contract.
In any case I found that construction had not begun
on the eight lots sought to be transferred.

It is not necessary for me to decide whether
evidence could be brought to show that the assign-
ment was a pledge. If I had to decide this point
I would say that evidence could not be given for
this purpose. 30

"As I am satisfied that plaintiff is not entitled
to damages I make no award of damages; but hed it
been necessary for me to assess them I should have
fixed the damages at 1,350 per house for the 13
houses which plaintiff proposed to build for himself.
However, as plaintiff is not entitled to damages, I
make no award.

In my view,

(1) Plaintiff committed a breach of the agree-
ment he signed on the 24th July in that he 4o
failed to begin construction on the land
sought to be transferived. This is suffi.
cient by 1tself to reauire that the claim
fail. : ' '



10

20

30

4o

121.

(2) Plaintiff did not pay the 19,000 as re-
quired. In this connection, defendant was
under no obligation to let plaintiff's
solicltors have Hitles for examination.
This also 1s sufflicient by itself to
require failure of the claim.

(3) &%t the time of the institution of the sult
plaintlff had no rights undcr the agreement,
he having assigned them. This in itself
iz sulflcient to require dismissal of the
clain.

I dismigs the suit with costs.
Dated thils 1st day of May, 1958,

W.B. Sutherland
JUDGE,

SUPREME COURT,

FEDERATION OF MATLAYA,

(sd)

No. 23
FCRMAL ORDER

Before the Honourable Mr., Justice Sutherland

This suit coming on for hearing on the 8th day
of March, 1957 and adjourned by consent to a date to
be fixed by the Senior Assistant Reglstrar and sub-
sequently coming on for hearing on the 18th, 19th,
20th, 25th, 26%h and 28th days of March, 1958 and
for Judgment on the 1lst day of May, 1958 before the
Honourable Mr. Justice Sutherland, Judge, Federation
of Malaya, in the presence of Mr. N,4. Marjoribanks
of Counsel for the plaintiff and Mr. R.H.V. Rintoul
of Counsel for %the defendant, AND UPON READING the
pleadings AND UPON HEARING the evidence and what was
urged by Counsel aforesaid IT IS HEREBY ORDERED that
this suit do stand dismissed AND IT IS ALSO ORDERED
that the costs of this suit be taxed by the proper
officer of this Court and when so taxed be paid by
the plaintiff to the defendant.

Given under my hand and the seal of the Court
this 1st day of May, 1958. .
Sd.

Senior Asst. Regilistrar,

SEAL. High Court, Kuala Lumpur.
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No, 24

IN THE SUPREME COURT OF THE PFEDERATICN OF MALAYA
IN THE COURT OF APPREAT, 547 KUALA LUMPUR
Civil Appeal No., 21 of 1958

Between
Ng Kim Pong cue Lppellant
, and
Yeow Kim Pong Realty Ltd. Respondent
(In the matter of Kuala Lumpur High
Court Civil Suit No. 374 of 1956). 10
Between
Ng Kim Pong o Plaintiff
and
Yeow Kim Pong Realty Ltd. Defendant

—

TAKE NCOTICE that Ng Kim Pong, the appellant
abovenamed being dissatisfied with the decision of
the Honourable Mr. Justice Sutherland given at Kuala
Lumpur on the 1st day of May 1958, appeals to the
Court of Appeal against the whole of the said
decision, . 20

Dated this 20th day of May 1958.
Sd. NG KIM PONG

Appellant
Tos
The Senior Asst. Regilstrar,
Supreme Court,
Kuala Lumpur.
ind to:
M/s. Yeow Kim Pong Realty Ltd.,
22, Klyne Street, : 30

Kuala Lumpur, or their

Solicitors M/s. Shearn Delamore & Co.,
Amalgamated with Drew & Napier,
Advocates & Solicitors,
2, The Embankment, (2nd Floor)
Kuala Lumpur. '

The address for service of the appellant is
care of No,8, Shaw Road, Kuala Lumpur.
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No. 25 In the Court
of Appeal
MEMCRANDU OI' APPEAL —

I} THE SUPREME COURT OF THE FEDERATION OF MALAYA No. 25

IN THE CGURT OF APPEAL AT KUATA LUMPUR Memorandum of
F.M. CIVIL APPEAL NO. 21 of 1958 Appeal.

15th September

Betweon . 1958
Ng Kim Pong ces Appellant

AND

Yeow Kim Pong Realty Ltd. Respondent

10 (In the matter of Kuala Lumpur Civil Sult
No. 374 of 1956

Between
Ng Kim Pong cee Plaintiff

and

Yeow Kim Pong Realty Ltd. Defendant)

Ng Kim Pong, the appellant abovenamed, appeals
to the Court of Appeal against the whole of the
decision of the Honourable Mi'. Justice Sutherland
given at Kuala Lumpur on the 1st day of May, 1958 on

20 the following grounds

1. the document Exhibit P.3 is inadmissible in
evidence on the ground that it was written "Without
Prejudice":

2. there isno evidence that the extension of
time given by the Resoondent to the Appellant for
the payment of £24,000/- was given subject to the
followlng conditlions:

(a) construction work must be commenced within
one waek from the 7th day of July 1956,

30 (b) construction must have begun on any land
sought to be transferred:

3. the learned Trial Judge was wrong in treat-
ing all facts occurring after the 1st day of Sept-
ember 1956 as irrelevant:
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4, the Respondent has by its agents and ser-
vants held itself out as not having put &n end to
the contract and as having waived to enforce its
rights agalnst the Appellant:

5. time i1s not the essence of Tthe contract and
the Respondent has not by reasoneble notice made
time essential:

6. upon the payment or tender of $19,000/- by
the Appellant on 19th September, 1350 the Respondent
was under an obligation to transfer 8 lots of land
to the Appellant and the Respondent by refusing to
do so was in breach of contract:

7. the Agreement dated 24th March, 1256,
Exhibit P.10, was not by virtue of the document,
Exhibit P.4, transferred to Liew Thean Siew, but was
merely deposited with the said Liew Thean Siew as a
security for a loan, and evidence 1is admissible to
prove the true nature of the transaction:

8. the said Liew Thean Siew had no rights under
the said &greement on the 8%th LApril, 1957, and the
purported assignment, Exhlibit D.7, of the said Agree~
ment to the HRespondent was void:

9. the forfeiture of the sums of g15,000/- and
#5,000/- was penal in nature and the Appellant is
entitled to relief in Equity.

Dated this 15th day of September, 1958.

Sgd. Y.S. Lee & Co.
Solicitors for the Appellant.

To,
The Registrar,
Supreme Court,
KUALA LUMPUR.
And t©o,

Messrs. Shearn Delamore & Co.,
Solicitors for the Respondent,
KUALA LUMPUR.

The address for service of the appellant is c/o
Messrs. Y.S. LEE & CO., Advocates & Solicitors, 46
Cross Street, Kuala Lumpur.
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No. 26 In the Court
of Appeal
NOTES OF ARGUMENT - SMITH J. _—
No. 26
Wednesday, 15th Octobewr, 1958, Cor: Thomson C.J.,
Smith J., Notes of
Ong J,. Argument -
L.P, Thean for Appcllant. Smith J.
Rintoul and Chan for Respondent. 15th October
1958.
Thean
Contract 24th March - 22 plots g66,000

$15,000 paid - 24,000 on or before 23rd June.
#27,000 on or before 23rd December.

P. 130 - p. 106,
After 1st Sept. negotiations.

Ground 3: Time was not of essence.
He could not rescind by p. 106.
Forfeiture of 5,000 or £19,000 is a penalty.

Appellant did not transfer agreement. Ex. PL
(p.131) was not a transfer but security for a loan.

Assignment void.

Grounds 3, 4 and 5:
P.170 (29) p. 171 (23).
Time 1s no® of essence unless stipulated.

S.56  Courts Ordinance, 1950 = S.55 Indlan Contracts
Enactment.

Janshed 43 I.4A. 1915 at p.31.

Chitty on contract 21st Edn. Vol.l p.186 s.353.
"leave against time",.

1915 &4.C. ».380 Stickney v. Keeble at p.l405.
Smith v. Hamilton 1951 Ch. p. 174 at p.179.

p.181 quotes Green v. Seria.

unless conduct amounted to repudiation respondent
cannot rescind.
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P.136 Original Agreement.
Not made of essence »
extension p.13C - not made of essence.

Had plaintiff repudiated.

‘P.133 sale

P,1C2 letter
P.103 reply

1900 2 Ch. 298 Cornwall v. Hznson.

breach of one stipulation does not amount to repud-
iation -~ p.303. . 10
Action after 1st Sepnt.

P.27 of record (30) about 15th Sept. (109)

P.107, p.109, p.l112.

P.118.

Authorities

Hughes v. Metropolitan Rly. Co. 1877 2 &4.C. 439
at p.448.

Birmingham & District Land Co. v. London & North
Western Rly. Co, 1889 4C ch. 288,

No adequate and reasonable notice given; ’ 20

Penalty
8 Ch. A.C. p.1l022 In re Dagenham at p.1025.

1912 A.C., 319 Kilmer v, British Columbia Orchard
Lands Ltd. applying Dagenhamn.

Steedman v. Drinkle 1916 1 A.C.

Stockloser v. Johnson - 1954 2 W.L.R. %39§
1954 1 Q.B. L76

At p. 448 W.L.R. at p.4950 L.R.

Denning, J. - out of all proportion to damage.
Unconceivable of seller to returin money. 30
& p.450 W.L.R.

Respondent's conduct.
p. 63 - D,W.2 1line 6.
No loss incurred.
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Ais to assimnment

appellant apparantly assigned but a loan really.
S.92 LEvidence Crdinance - as between parties.

28 Allahabad 473 Bapcshri v. Pancho,

1880 4 Bombay 594 at p.598 - Paksu Lakshman v.
Govinda Karifl. '

Acts of parties 1s admissible. P.224 not good as
between 3rd parties.

27 I.A. 586 Balkishen Das v. Legge ’
at p.65 - extrinsic evidence of surrounding circumstances.

IL.L.R. 28 Calcusta p.256 at p.258.
MM TL,A, 236 at p.243 Maong Kyin.

ividence that P4 was not an assignment.
Assignee never acted under it - p.38
No notlice of assignment.

Admitted 1f evidence admissible only a deposit.
Nothing to assign in D.7 p.l134.

Rintoul:

Grounds 3 & &4

Walver, forfeiture, penalty, time not of essence not
nleaded. '

Para. 5 & 6 of S.C.

Case turned on El was £19,000 tendered
2 ) meaning of agreement
(3) intention of parties.

Ground 3: After 1lst Sept. considered - p.178

Plain%iff broke orff negotiations.

1956 M.,L.J. p.¥5 Hajl Mohd. Dom v. Sakiman.

Issue was thers a tender -~ held no,

Money held on terms of letter - p.109.

My case: After 1st Sept. plaintiff tried to get a
fresh agreement - p.109 para 2 offer.

Ample evidence to support p.lT76.

P.77 - Mr. Chan |

In the Court
of Appeal

No. 26

Notes of
Argument -
Smith J.

15th October
1958 -

continued.
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Charles Rickards Ltd. v. Oppenheim 1950.1 A.E.R.
p-l"eo - p.)"‘22Do .

1955 1 W.L.R. p.76l1 Tool Metal v. Tungsten.
Hughes considered facts different.

Affidavit nor Consent by negotiating.

1900 2 Ch. p. 298

Was vendor entitled to assume purchaser had
repudliated.

Simonds on indulgence in Commercial contracts.

Not pleaded time not of essence. 10
Halsbury 3rd edn. p.l64 - Vo1l.3,

p.130 ~ time made of essence.
Third recital - p.7.
letter 7th July.

1915 4.C. p.416 Stickney p.k16..
1896 1 Q.B. 626 Willson v. Love - Lord Esher p.629

No evidence to shew 15,000 not unreasonable.

Evidence of $5,000 was reasonable - considered for
extension.

1938 1 A.E.R. p.210. 20
Romer in Stockloser 1954 W.L.R.
S.92

1933/34% F.M.S.L.R. 96 Rebello v. Harbans Singh.

Evidence 1s inconsistent with clear terms of document.
Ex. P.4 is stamped as a conveyance (p.160).
Notlce of assignment was given.

Respondent taken direct from the holder and gave
notlice to the Appellant.

S.92 -~ respondent stepped into shoes of assignee.
Broken contract and claim sum for damages. 30

Reply for Appellant
Thean: As to walver. I may introduce fresh arguments.
1890 15 A.C. p.225 Tasmania -~  0.58 r.h,
Tool Metal v. Tungsten.
Ietter of July -~ Smith v, Hamilton.
re Barr's Contract 1956 2 A.E.R. p.854 at p.857.
C.A.V.

B.G. SMITH,
Judge .
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Ne, 27

NOTES OF ARGUMENT -~ ONG J.

Before: C.J. .M.,
Smith d.,
Ong, J.
Yednesday, 15th October 1958,
L.P. Thean for appellant.
Rintoul & Chan Hwa Eng for Respondents.

Speech for Appellant
10 L.P., Thean withdraws grounds 1, 2 & 6.

Appellant entered infto contract on 24.3.56 with
Respondent - ?aying £15,000; due payments
23.0.56 of g24,000 & 23%.12.56 of g27,000.

Extension by agreement (p.1%0).

Appellant failed to pay as per agreement.

o 1.9.50 Respondent rescinded (p.106)

Further correspondence subsequently: pp.98-129,
After 1st September - "negotiations" - resulting
in nothing definite.

20 On 16.11.56 appallant filed suilt.

Defence (p.13).

Hearing on 8.%.37 adjourned by consent.
Amended Defznce 4.6.57 (p.17)

Claim dismissed: because (1) fppellant was in
breach (2) on sale deed @ p.131.

dppeal: Judgment wrong (i) in treating all facts
after 1.9.56 (p.106) irrelevant on ground that
contract had besn terminated.

(ii) Time not of essence.

30 (111) Respondent by agmnt. had treated contract
as still subsisting.

(iv) Forfeiture of £15,000 & 5,000 penalty -
against which appellant is entitled to
relief in equity.

I must show agreement not transferred by appel-

1ant to 3rd person - that Sale Deed (at p.131)

In the Court
of Appeal

No. 27

Notes of
Argument -
Ong J.

15th October
1958.
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was not assignument -~ but given as security for
a loan. Deged of Assignment (see pp.l134-5)
void as ILiew had no right to assign.

On grounds 3, 4 & 5:

Re

From Judgment of Sutherland J:
P.170: 171, .178
Submits facts after 1.2.50 are relevant.,

Unless express stipulation that time of essence:
time is not,

" 8.56(1), (2) & (3) ~ idaentical with Indian 10
S.55.
1. Jamshed, etc. v, Burjorii etc. 43 I.E., 26 @ 31
2. Chitty on Contract (21st Ed.) Vol.l p.186
3. (1915) a.c. 386 @ Lo5

4, Smith v. Hamilton (1951) Ch. 174 @ 179
18T (time initially not of essence).

5. 13 Ch. D. B89,

Unless conduct of Appellant amounted to re-
pudiation respondent could not rescind.

Agreement (p.135): nowhere express stipulation 20
making time of essence, Nor again in letter
of 7.7.56 (p.130) was it expressly stipulated
that time was of essence.
Was appellant guilty of such improper conduct as
to amount to repudiation of the contract?

P.133: Agrees to sell tc Goh & Yap.

P.102: B & Ramani's letter of 28.7.56.
Reply at p.l04

(1900) 2 Ch. 298 @ 303 (Cornwall & Henson)
breach of 1 condition not a repudiation. 30

Ground 4 in particular:

4 meeting after 1lst Sept. in Solicitor's office.
(p.27 1.30)

p.28 - line 1 - re second circular.

p.109 (para 2) - fixes date of meeting.

p.107

pP.109



p.1ll10 - Reccipt by Shearn, Delamore & Co., for In the Court
217,000, of Appeal
p.111 -
pP.112 -~ Shearn Delamore & Lovelace & Hastings. No, 27
pP.113 Notes of
p.11M} - circular gggu??nt -
n.115
p.115 - writer 1s Thean (see p,78). %g;g ?ctober
Respondents by agents were holding outb. continued.
(18573”3 A.C. 439 Hughes v. Metrop. Rly. Co.

(1889) 14 Ch.D. 258 @ 286 per Bower L.J.

As Respondents servants had held out that
contract was not rescinded - they could not do
so without proper notice.

Forfeiture to bhe treated as penalty:
L.R. 8 Ch. App. 1022 @ 1025 per Mellilsh L.J.
In re Dagenham (Thames) Dock Co, ex. Hulse
(1913 ) A.C. 319 4 325

Kilmer v. Br. Columbia Orchards Lands Ltd.
(1918) 1 A.C. 275

Steedman v. Brinkle
(1950) 2 W.Lh.539: or (1954%) 1 K.B. 476

Resumed at 2.30 p.m.
Stockloser v. Johnson
Refers p.448 W.L.R. or p.490 X.B,
Unconceivable to forfeit the 15,000 & £5,000
Appellant had been making strenuous efforts.

Conduct of Respondents' agents - not above
criticism

.63, 1.0

Re Assignment:
Sale Deed - p.l31
On its face a Sale Deed:

S.92 Ev.Ord: '"no evidence of any oral agree-
ment shall be administered as between the
parties."
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132.

Appellant & KRespondent - not parties

I.L.R. 28 Allahabad 473 (Bageshri Daval v. Pancho)

I.L.t. 4 Bom,594 @ 598 (Paksu Lelishman v. Govinda

Kariji) (evidence oI conduct admissible).

I.L.R. 25 Cal.60% (Preonath Shaha v. Madhu Sudan

Bhuiya)
Balkishen Das v. Legge (23 I.A. 55)

I.L.R. 28 Cal 256 - (Khankar Abdur Rahman v. Ali

Hufir)

Lo -T.a, 236 @ 243 & 241
(Transaction with a 3rd party - not governed
by s5.92).

If evidence of conduct is admissible - what
evidence that this apparent sale deed was not a
sale deed?

(1) Liew Thean Siew - never acted under agree-
ment ~ or attem ted to perform his part of
contract. (p. 2§ 1.22)

If assignment - no P/A necessary.

(2) Liew Kean Siew admitted.

Since Liew Kean Siew had no right in the agree~
ment: the assignment is void.

Speech for Respondent

Rintoul:

Neither waiver - nor that time is not essence -
nor forfeiture as penalty was pleaded (para

5, 6 & 7 s/claim).

No argument in court below of time not being of
essence - nor as to penalty.

In Court below 3 points:

(i) was there tender?

(ii) what did agreement mean?
(i1i) s.92.

Submit: whether time of essence - a guestion
of Tact.

Ground 3:

At p.178 trial Judge did consider the ground.
p.179 2nd para.
p.170, line 29.
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Significant that negotlations broken off by
appellant himself,

(19%0) M.L.J. %5 Haji Md.Dom. v. Sakiman
Tssue below was simple - Was there a tender?
Papge 66: 1.15¢ letber Q@ page 109,

Shearn, Delamore held the money on behalf of
and in trust for Lovelace & Hastings.

After 15t Jepts Respondent Co. wWere holding
the whip hand:

10 Page 109Q:
" 115:
o116
o117

Ample evidence on which Judge could draw con-
clusions which he did (p.176 1.5).

It was never rpleaded that a subsequent agreement
was reached after 1,9.55.

P.77 1.Mt: et seq. .

Chas.Rickards Ltd. vs. Oppenheim (1950) 1 A.E.R.
20 703 @ 122 (1950) 1 K.B. €16 @ 623, 624,

Hughes v. Metron.Rly. (1877) 2 A.C. 439

Considered in (1955) 1 W.L.R. (Tool Mfg.Co,
v. Tungsten ete. @ p.763).

How was appellant's position altered?
(1900) 2 Ch. 298.

Re: Time not being of essence:

This point was never pleaded: Halsbury (3rd Ed.).

Matter of construction from surrounding circum-
stances - whether time of essence.

30 Letter of 7th July (p.130) made time of essence.
See Recital 3 of Agreement
(1915) A.C. @ 416 - Sticky v. Keeble.
"Time of essence"” here not used as a defence.

Re: Forfeilture:
(1896) 1 Q.B. G26 @ 629 (L. Esher).

In the Court
of Appeal

No. 27

Notes of
Argument -
Ong J.

15th October

1958 -
continued.
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134.

Wellson v. Love (Penalty or liguidated damages).
No evidence in this case that the £15,000 was
unreasonable.

#5,000 was a payment in.ccnsideration of
extension of time.

(1938) 1 A.R.R. 210 (Mussen v. V.Demian's Co.)
S.92: M. Rebello v. Harbans Singh

(1933-34) F.M.S.L.R. 96 @ 1R

p.160 line 27

Respondents are "representatives in interest" 10
of' the Assignor.

Reply for Appellant

Thean in replv:

(1820) 15 A,C. 225 (Tasmanla)
Order 58, r.k.

(1956) 2 4.E.R. 853 (Re Ban's contract), @ 857.
Judgment reserved,

No. 28 20
NOTES OF ARGUMENT - THOMSON C.dJ.

For Appt: L.P. Thean

For Respts: Rintoul

Speech for Appellant

Thean

Withdraws grounds 1, 2 & 6.
Deals with facts.
Contract 24.3.506.

J. Wwas wrong in treating facts after 1.2.56 as
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lrrelcevant on the ground that the contract was then In the Court
terminated, Time was not of the essence & Respts - of Appeal
cd. not rescind by letter dd. 1.9.56. In any event —_—
Respts trcated the Contract as still subsisting No. 28

alter that date.

Notes of
Argument -
Thomson C.J.

Lilso forfeiture of 15,000 & 5,000 as a pen-
alty ana Appt is envitled to relief 1in equity.

Also Appt did not transfer agreement dd. 24.3,56 .
to & 3rd pnty. The purported transfer P.4 was not a %ggg October
transfer as such but was a document execubed by way conti;ued
of security on a loan (p. 131). ILvidence was ad- ’
missihle to show true nature of that transaction so
3rd pty cd. not transfer to Respts & that assign-~
ment (pp. 134.5) 1s void.

Will deal with grounds 3, 4 & 5 together.

I say facts after 1,9.56 are relevant & shd. be
considered.

In a contract for sale of land time 1s not of
the essence. Conteracts Ord. s.56 (Indian s.55).

Jamshed v. Burjorji 43 I.A. 26, 31.

Chitty on Contracts (21 Ed.) I p.186 (8§ 353)

Stickney v. Keeble (1915) 4.C. 386, L405.

Smith v. Hamilton (1951) Ch. 174, 179, 181.

Green v, Sevin 13 Ch. D, 589, 599.

If time 1s not of the essence one pty cannct of
his own notlon make it so.

Unless conduct of Appt amounted to repudiation
Respt cd. not rescind.

There is nothing in the agreement here (p.136)
wh. stipulates that time shall be of the essence.

Time was given by the letter dd. 7.7.56 (p.130)
but again this does not state that time was of the
essence.,

So Respt cd. not rescind on question of time
only.
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136.

Was Appt guilty of improper conduct amounting
to repudiation of the contract? The letter dd.
27.7.5¢ (p.133) shows that &ppt was trying to get
money to fulfil his part. Then Braddell & Ramani
wrote letter dd. 28.7.55 (p.102). This asked for

titles to enable Appt to sell.

This correspondence shows appt was making efforts
to perform his contract.

His conduct fell far short of repudiation.

Cornwall v. Henson (1900) 2 Ch. 298,303, 10

Respt's letter dd. 1.9.56 was not effected to
rescind the contract.

Even 1f it was rescinded the Respt held himself
out as treating the contract as still subsisting.

After 1.9.56 there was a meeting ot Respts'
solicitors’ office between the parties (p.27).

That meeting was some time after 1.9.55 (see
letter at p.108).

Then on 8.9.56 Appt's solicitors told Respts'
solicitors they were holding 1<¢,000,. They repeated 20
this on 19.9.56. Receipt was ack. by Respts’
solicitors on 21.9.55 (p.110).

Then there is Respts' letter da. 2.10.56 (p.112)
which shows they did not regard contract as at an
end. The letter dd. 256.10.56 (p.118) was written
by Secy. of Respt Coy.

Hughes v. Mebtropolitan Rly. Co. (1877) 2 A.C.
159,53,

Birmingham & Dis%t. Land Co. v. L'don & N.W.
R1v. Co. (1389) LO Ch., D. 2568. 30

I now pass to question of forfeiture wh. I say
was fraud in nature.

In re Dagenham (Thames) Deck Co, & Ch. App.
1022, 1025.

Kilmer v. Br. Columbia Orchard Lands Ltd.

(19177 A.C. 319, 525,
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Steedman v. Drinkle (1916) 1 A.C. 275.

ool - _ . ((1954) 2 W.L.R. 439,
Stockloser v, Johnson é 18, 150.

(1954) 1 K.B. 476.

Here 1t is unconscionable to forfeit the whole
amount.

From the correzpondence it is clear Appt was
making efforts to perform. Also Respts did not
bahave very well.

I now deal with the alleged assignment. The
asslgnment is at p.131.

I submit evidence is admissible to show 1t was
glven by way of security.

ividence Ord. s.92 does not apply. The evi-
dence here 1s not sought to be admitted as between
parties to the contract for Respt was not a party.

Bageshrl Dayal v. Pancho I.L.R. 28 Al1l. 473.

Also evidence of conduct can be admitted to
show a conveyance ig a loan.

Palisu Laksbman v. Govinda Kanji I.L.R. (1880)
4 Bom. »94, Hyo.

Preonath Shah v. Madhu Sudan Bhuiya I.L.R. 25
Cal. 009

Balkishen Das v. Iegge 27 I.A. 58, 65.

Khankar Abdur Ratunan v. Ali Hafez I.L.R. 28
Cal. 256.

Maung Xyin v. Ma Shwe La 44 I.A. 236, 244,

If evidence of ccnduct is admissible there is
such evidence here. The purported assignee never
acted under the agreement. He paid nothing to

Respts. In any event he said he took it as security.

(Rintoul: Concede that if evidence admissible then

it was assigned as security for a loan.)

Equity applies in this country by virtue of s.3

of Civil Law Ord.

Case for fppellant

In the Court
of Appeal

No. 28

Notes of
Argument -
Thomson C.J,.

15th October
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continued.
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Speech for Respondent

Rintoul

Neither walver nor the point of time not being
of the essence nor question of peunalty was pleaded.

The case tried below on:

(1) Was there tender of the 19,000.
(2) What the agreement meant.
(3) The question of s.92 of the Evidence Ord.

The case wWas there had been tender and that was
decided against them. 10

The true test of time being of the essence and
of nenalty 1s intention.

Here there were no findings of fact by trial
Judge.

J. agreed that facts after 1.9.56 were ilrrele-
vant on the pleadings; he did not refuse to con-

sider them. In fact he considered them carefully
(sec pp. 178, 179, 170).

It was Appt who broke off negotiatlons.,
& case must be decided on pleadings. 20

Haji Mohd. Dom v. Sakiman 1956 M,L.J, 45

Jd. held there was no tender terms of the
contract. :

At trial Plaintiff's counsel admitted money
held in terms of letter dd. 19.9.56 (pp. 66, 109).

A11 that happened after 1.9.56 was that Plain-
tiffs tried to get Defendant to reconsidere and enter
into fresh agreement.

It was never pleaded that a subsequent agreement
was concluded after 1.5.56. ' 30

Facts are within rule léid down in -

Charles Rickards Ltd. v. Cppenheim (1950) 1
A ECR. B20, %25, (1950) 1 K.B. 616.
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Hurhes supra was considered in - In the Court
of Appeal
Tool. Metal Mfr. Co. Ltd. v. Tungsten LElect. Co, ——

Ltd. (1955) I W.L.R. 761, (03. No. 28

In the present case Plaintiff did not alter his Notes of

position for the worse by negotiating. Argument

Cornwall v. Henson case also distinguished. Thomson C.J.

As to time not being of essence of the contract, iggg ?ctober

this was not pleaded and there was no evidence. continued.
As to the law on this -
Halsbury (3 Ed.) VIII p.164 8 280.
Here all the clrcumstances go to show that time

was of theessence, It was in any event made of the

essence by the letter of T7th July (p.130). As to

efTfect of this I refer to -

Rickards (supra) at p.k22.

As to Stickney v. Keeble (supra), this must be
taken as a whole particularly the passage on p.416.

As to whether the sums were'liquidated-damages
or penalty -

Willsonv. Love (13896) 1 Q.B. 626.

I agree s.75 may apply but there 1s nothing to
show that 15,000 is unreasonable as an estimate of
damages.

Burden of establishing anything is on party who
says it. Burden was on Plaintiff to show 15,000 was
unreasonable. But hz did not raise the point below.

The 5,000 was reasonable - 1t was pald for ex-~
tension of time.

Mussen v, Van Diemen's Land Co. (1938) 1 A.E.R.
210.

There only remains s. 92 of the Evidence Ord.

I submit that where there is, as here, a formal
document our local c¢/s make it clear that oral evi-
dence cannot be given to contradict the terms of the
document.
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1400

Marion Rebello v. Harbans Singh (1933-3%L4) F,M.S.
I..R. ©6, 102, :

Here 1f the evidence was admissible it wd. be
in contradiction of the asslgnuent itself. Tha
assignment was produced by P, It 1s stamped as
a conveyance.

5.02 applied as between original holder and Appt.

Respts took from holder with notice to Appt.

Anyhow they cannot get camages for they are
relyving on the rules of equlty %0 excuse their own
breach and so get back thelr deposits.

Reply for fApnellants

Thean

I am not bound by arguments in the Ct. below -
as long as 1 can bring myself within the pleadings.

"Pasmania’ v, "City of Corinth" (1890) 15 4.C.
225, 225. R.S.C. 0,58 r.4.

In Rickards v. Cppenheim time was held to be of
the essence but the facTs were very different from
the presznt facts,

Barr's contract (1956) 2 A.E.R, 853, 857.

C .A IV.

J.B. Thomson.

(sd.)
15.10.58.

10
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No. 29 In the Court
of Appeal
JUDGMENT OF THOMSON C.dJ. ——
No. 29
IN THE SUPREME COURT O THE FEDERATION OF MALAYA
m ' 2 Judgment of
IN THE CCURT OF APPEAL AT KUALA LUMPUR Thomson C.J
F.M. Civil Appeal No. 21 of 1958.
(Kuala Lumpur Civil Suit No. 374 of 1956) ?ggg April
Ng Kim Pong coe Appellant
e V e
Yeow Kim Pong Realty Ltd. Respondents
Cor: Thomson, C.J.
Smith, J.
Ong, dJ.
I have had the benefit of reading the Jjudgment
which 1s about to be delivered by Mr. Justice Ong
with which I am in entire agreement.
Sgd. J.B. THOMSON.
CHIEF JUSTICE,
Kuala TLnumpur, Federation of Malaya.
23rd April, 1959.
No. 30 No. 30
JULGMENT OF SMITH J. Judgment of
Smith J.
Coram: Thomson, C.dJ.
Ong, dJ.

I have read the written Jjudgment of Ong J. and
am in agreement therewith. I have nothing to add.

Sd. B.G. Smith

Kuala Iumpur, JUDGE,
11th May, 1959 SUPREME COURT,
FEDERATION OF MALAYA.
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Ong J.
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1959.
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No. 31
JUDGMENT OF ONG J.

Coram: Thomson, C.Jd.,

Smith, J.
Ong, J.

This 1s an appeal from a Jjudgment dismissing a
claim by the plaintiff for the return of moneys paid
by him and for damages for breach of contract for
sale and purchase of land. The essential facts in
this case are not in dispute.

On 24th March, 1956 the plaintiff entered into
an agreement to purchase from the defendants 22
building lots for the sum of g66,000 and made part
payment of #15,000 towards the purchase price.
Clause 2 of the agreement provided for payment of a
further portion of the purchase money amounting to
$24,000 on or before 23rd June 1956 and the balance
of #£27,000 on or before 23rd December 1956. In
Clause 10 it was stipulated that in the cvent of the
plaintiff failing to pay the said sums on the said
dates the advance of F15,000 would be forfeited to
the defendants and the agreement treated as null and
void. The plaintiff failed to pay the g24,000 due
on 23rd June and on 25th June the defendants wrofte
to him that "the advance payment of g15,000 has been
forfeited to us as liquidated damages" and the
agreement become null and void.

On the same day that he received the notice of
forfeiture, that is, 25th June, the plaintiff, after
personally interviewing the defendants, wrote to
them requesting an extension of time of one month to

~ pay them the g24,000.

A couple of days later defendants intimated
that they were agreeable to an extension of time
t111 31st July provided plaintiff paid down g5, 000
on or before 7th July and the balance of g19,000 on
or before 31st July. On T7th July the plaintiff
duly paid the SS,OOO demanded of him, He repeatedly
tried to obtain a receipt for this amount from def-
endants, and finally on_24th July was handed a letter
only after he consented to sign his acceptance of
the terms and conditions therein. According to
plaintiff these terms and conditions were never dils-
cussed when his 5,000 was. accepted on 7th July, but
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he had tc silgn hecause otherwise the defendants re-
fused to glve him his receipt for the money he had
paid. The letter was ante-dated Tth July and
reads as follows:

Lots 382 to 403 inclusive
Section 24, Town of Klang

VWI1th reference to your letter of the 25th
June 1956 we are prepared to permit you a1 ex-
tenslion of time within which to pay the sum of
224,000 on the following conditions:-

1. To pay us a sum of #5,000 forthwith and
the balance of 19,000 to be paid on or
before the 31st July, 1956.

2, Construction work on the above land must
be commeinnced wlthin one week of the date
hereof.

3. Construction must have begun on any land
that is sought to be transferred.

. Should there be any breach of the above
conditions, the g5,000 abovementioned,
if paid, will be forfelted and the exten-
sion of. time withdrawn.

Further, full payment of the balance of
227,000 must be made on or before the 23rd
December, 1956.

Yours faithfully,
Yeow Kim Pong Realty Limited.
(8d) Yeow Kim Joo.
Managing Director,

I, Ng Kim Pong, acknowledge the recelpt of -

the original copy of this letter and agree to
the terms as stated.

Ng Kim Pong.
5 p.m. 2457/56.

Subsequently the plaintiff made efforts to
raise, and did succeed in raising, the balance of
$19,000 which was due for payment by 31st July. He
found two persons, Yap Xim Kee and his partner Goh

Swee Hian, willing and able to buy 8 lots for g24,000

which sum they deposited with Mr. Yong Kung Lin, a
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solicitor of long standing in Kuala Lumpur, on 27th
July. = On the following day, Messrs. Braddell &
Ramani, on behalf of the Plaintiff, wrote to the
defendants that the plaintiff had found purchasers
for 8 lots, Nos. 382 - 789, and that the purchase
price had been deposited with Mr. Yong Kung Lin.
They further requested that the titles be sent to
them in the course of the day for examination by
the solicitor for the purchasers and added:

"Our client will thereafter be able to make 1C
payment of the balance due to vou in the sum of
g19,000 before the 31st July, as agrecd. Please
treat this letter as urgent and let us have the
titles by return."

The Defendants, however, did not send the
tltles, but on 31st July reolled through theilr
solicitors, Messrs. Shearn & Delamore, as follows:-

"Our clients instruct us that no building
operations have commenced upon the land men-
tioned in your letter aforesaid and in accor- 20
dance with paragraph 3 of our client's letter
of the Tth instant addressed to your client,
and to which your client concurred, there can
consequently be no transfer of the land as at
present advised.

Upon information that building operations
have commenced upon the lots in question, our
clients will be happy to comply with your
client's request.”

On 3rd fAugust Messrs. Braddell & Ramani wrote 30
to Messrs. Shearn, Delamore & Co.,, the material pas-
sage being:-

"Will you let us have a direct answer to our

request in respect of the 8 titles immediately
reguired. In any event we wish to remind you

that building operations on these 8 lots which

are In fact ready to be commenced, will not be
commenced by the purchasers unless they are

satisfled about the titles and can lawfully go

upon the land. This is what our client is 40
endeavouring to get done."

On 10th August Messrs. Shearn, Delamore & Co.
replied to the above:s- '
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"our clients are prepared to permit your
¢lient to Inspzct the titles at any time at
their offices, but until bullding operations
are commenced they cannot see theilr way to
transfer the lots in question.”

The defendants' insistence on the commencement
of bullding operations resulted in an impasse, the
purchasers withdrew their money from Mr. Yong Kung
Lin, and on 1lst September the defendants' solicitors
gave notice to the plaintiff that no action having
been taken by him to fulfil his obligations under
the contract, or to pay the sum due to theilr clients,
the contract was therefore terminated by reason of
his breaches, and all moneys paid were forfeit, and
he was requested to vacate the land forthwith since
he had become a trespasser.

The plaintiff, however, did not accept rescis-

‘sion of the contract and on 8th September managed to

raise 19,000 from his own resources and to deposit
that amount with his own solicltors, who ilmmediately
notified the defendants' solicitors that this money
was available for payment against deliveryof the
required documents of title. Then followed a con-
ference on 13th Sevptember, attended by the plaintiff,
the defendants' secretary, and the solicitors for

the parties, which resulted in the £19,000 being de- .

posited with the defendants' solicitors on 19th
September, to be retained by them until the titles
should be handed over for completion of transfer.
During the ensuing fortnight 1t would appear that

the defendants' only reason for not proceeding with
the transfer was that they were now concerned with
imposing an entirely new and further obligation on
the plaintiff, namely, that he should undertake to
make all houses proposed to be built on the land in
question available for purchase by tenants of the
defendants who were in occupation of the defendants’
own houses elsewhere. In fact the defendants were
now insisting on something entirely outslde the terms
of the contract, and which was not one of the condi-
tions set out in the letter of 7th July. Neverthe-
less, the plaintiff was prepared to be accommodating,
and by 2nd October the discussions had reached a
stage where the Defendants' own solicitors were able
to write to the plaintiff's solicitors as follows:

"We confirm the telephone conversation of
even date between Mr., Williamson and Mr. Bentley
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in which it was agreed that you would draft a
new circular to be sent to the existing tenants
of the land in question. '

Upon the terms of the same being agreed
and upon evidence of posting of the same to the
existing tenants, our client will be happy to
conclude the matter."

On the following day, JSrd COctober, the plain-
tiff's solicitors sent the draft of the new circular
for the defendants' approval., On Yith October the 1C
defendants' solicitors replied that they had sent
the draft to their clients and expressed the hope
that they would "very soon be in a position to
finalise the matter”. During the weeks that fol-
lowed the defendants, in spite of repeated requests,
refused to reply or give any indication whether they
approved or rejectedthe draft circular or desired
any amendments thereto. Finally on 7th November,
the plaintiff's solicitors gave notice of intended
action for breach of contract and demanded refund of 2C
all the deposits which the plaintiff had paid.

On 14th November the defendants! solicitors
sent to the plaintiff's solicitors a copy of their
own letter to their clients which reads as follows:~-

"Res NG KIM PONG

Further to Tthe recent conversation bhetween
Mr. Tham and our Messrs. Rawson and Bentley, we
confirm that unless we receive from you the
titles in question together with blank transfers
by Saturday, November 17, 1956, we shall have 3C
no option but to return the sum of 19, OOO to
Messrs. Lovelace & Hastings.'

This letter, in my opinion, throws an illuminat-
ing sidelight on the conduct of the defendants in
respect of the whole transaction. Ctn 19th November
the defendants' solicitors returned to the plaintiff's
solicitors the 19,000 which had been lying on
deposit for 2 whole months, and the plaintiff then
filed action,

On the above facts the learned trial Judge gave 4C
judzment for the defendants, holding that they were
entitled on 1st September, 1956 to rescind the con-
tract and forfeit all the deposits pald to them on
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the following grounds, namely (1) that the plaintiff In the Court

had himself committed a breach of the contract he of Avppeal
signed on 24th July by failing to begin construction —e
on the land sought to be transferred, and (2) that No. 31

he had failed to pay the sum of g19,000 by 31lst
July. The plalntiff's claim was also dismissed on Judgment of
a third ground which will be discussed later. OnggJ ne o

With the greatest respect to the learned trial 23rd April
Judge it seems to me that before the defendants could 19%9 bri.
be held entitled to rescind the contract by reason tia q
of the plaintiff's alleged breach of the construc- continued.
tion clause (which was Condltion 3 set out in the
letter of Tth July), it must first be decided
whether or not that condition was lawfully engrafted
on the original contract between the parties, and
was such that it was binding on the plalntiff,

In thelr notice dated 1lst September the grounds
on which the defendants relied for rescission of the
contract and for the forfeiture were stated to be,
firstly, that no action had been taken by the plain-
tiff to fulfil his obligations under the contract,
and secondly his failure to pay the sum due. As to
the first ground, the plaintiff in truth and in fact
was not in breach of any of the terms of the original
contract made on 24th March, 1956, except only as to
the date of payment of 24,000 by 23rd June. On
that particular point the breach had been waived by
the defemlants when they accepted payment of 35,000
to account on 7th July, extended the time for pay-
ment of the balance of £19,000 to 31st July and re-
affirmed the contract. As to the second ground,
non-payment of the 19,000 by 31st July in my opinim
did not entitle the defendants to rescind. In the
first place, payment by that date was not of the
essence of the contract. This is unmistakably
clear from the defendants' solicitors' letters of
31st July and 10th August. In any event these
letters waived such stipulation, 1f there were any
(see Hipwell v. Knight).(l)

In the second place, it does not lle in the
mouth of the defendants to blame the plaintiff for
the non-payment if they refused him reasonable
facllities which would have enabled him to pay by
28th or 29th July, certainly before 31st July.

There is clear evidence of this in the letters which
passed between the solicltors for the parties bet-
ween 28th July and 10th August, thus bringing this

(1) 4 1.5. Eq. 52; 103 E.R. 163.
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case within the provisions of section 68 of the
Contracts Ordinance which is as follows:

If any promisee neglects or refuses to afford
the promisor reasonable facillities for the per-
- formance of his promise, the promlsor is ex-
cused by such neglect or refusal as to any
non-performance caused thereby.

In the third place, since the stipulation as to time
was not of the essence, the said sum of $19,000 was
again made available for payment to ths defendants
not later than $th September and was in fact depo-
sited with their solicitors on 19th September, for
payment to the defendants if they would part with
the 8 titles required by the plaintiff to be trans-
ferred. I should emphasise here that after 1st
September the defendants had dropped all pretence
that a condition precedent to the transfer of the 8
lots was that "construction must have begun on any
land that is sought to be transferred."  That point
in fact dropped out from all discussions after 1lst
September as completely as if i1t had never existed
at all, and therefore the defendants could not then
have had any valid excuse not to transfer unless
they could lawfully have rescinded the contract on
1st September as they purported to have done.

It is to be observed that the plaintiff's de-
fault, as specifically alleged in the notice of 1st
September was '"that no action has been taken by you
to fulfll your obligations under the contract". If
that is taken, as it obviously must be, to refer to
Condition 3 in the letter of T7th July, that was a
clause engrafted subsequently on the original con-
tract, and its validity must be carefully examined.

In this connection I think the proper approach
to the problem is to start by considering what was
the position of the parties after the plaintiff's
default in paying the g24,00C on 23rd June. Sec-
tion 56 of the Contract Ordinance provides as followss

(1) When a party to a contract promises to do
a certain thing at or before a specifiled
time, or certain things at or before spec-
ified times, and falls to do any such thing
at or before the specified time, the con-
tract, or so much of it as has not been
performed, becomes voidable at the option
of the promisee, 1f the intention of the
parties was that time should be of the
essence of the contract.
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(2) If it was not the intention of the parties In the Court
that time should be of the essence of the of Appeal
contract, the contract does not become
voldable by the failure to do such thing at No. 31

or betfore the specified time; Dbut the

promisee is entitled to compensation from

the promisor for any loss occasioned to him ggdg?ent of

by such failure. & J.

(3) If, in case of a contract voidable on igrd April
account of the promisor's failure to per- - 521'
form his promise at the time agreed, the continued.
promisee accepts performance of such pro-
mise at any time other than that agreed,
the promisee cannot claim compensation for
any loss occasioned by the non~performance
of the promise at the time agreed, unless,
at the time of such acceptance, he gives
notice to the promisor of his intention to
do so.

I think it cannot seriously be denied that
Clause 10 did make time for payment of the essence
of the contract, so that on 25th June the defendants
could have 1lawfully rescinded the contract once for
all and forfelted the 515,000 already paid to them,
However, in the events that happened, the defendants
did reaffirm the contract by acceptance of the part
payment of $5,000, and by so dolng it seems to me
that the case thereafter comes within the provisilons
of sub-section 3 of section 56 of the Contracts
Ordinance (supra). Under that subsection, "If ....
the promisee accepts performance .... at any time
other than that agreed, the promisee cannot claim
compensation for any loss occasioned by the non-
performance of the promise at the time agreed, unless
at the time of such acceptance he gives notice to
the promisor of his intention to do so."

A1l that this subsection gave to the defendants
upon their reaffirming the contract was a right to
compensation for any loss occasioned by the non-
performance of the promise at the time agreed, and
nothing more. It never entitled the defendants to
impose penal conditions or a fine. Condition 3 is
as follows: "Construction must have begun on any
land that is sought to be transferred." Now this
condition was relied on expressly by the defendants
on 31st July and 10th August to Justify theilr refusal
to transfer the 8 lots of which transfer was sought
by the plaintiff. Compliance therewith must neces-
sarily cause loss to the plaintiff without any
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imaginable corvesponding gain or profit by way of
compensation to the defendants, and it could only
benefit complete strangers to the contract with whom
the defendants had no concern.

hether the plaintiff himself, or a third
party, was proposing to buy and take over the 8
lots, I cannot imagine how it could possibly be any
concern of the defendants as transferors that con-
struction must have begun on these lands. Whether
or not the condition was performed would not have
made the defendants a penny the richer o poorer.
I have no doubt, therefore, in my mind that Condi-
tion 3 was a penal condition of the purest type, and
because 1t could have no possible relation to com-
pensation for any loss sustainable by the defendants
it is therefore entirely void. I have also no
doubt that this condition was imposed only &as a
colourable pretext to be resorted to for the pur-
pose of enabling the defendants to evade performance
of the contract if and when they should think 1t
profitable to do so, I feel I am entirely Jjusti-
fied in coming to this conclusion because 1t is
abundantly clear from the evidence of what took
place after 1lst Sentember that the defendants had
then dropped all pretence that 1t was any conczern
of theirs whether construction should have begun on
any lands sought to be transiferred or not.

I am fortified in my view that this condition
ought to be treated as void and non-existent because
if the plaintiff had then sued for specific perfor-
mance of the 8 lots, the defendants could not, in my
opinion, have resisted the claim by pleading the
plaintiff's default in respect of this condition.

In the view that I have taken of Condition 3 if
follows therefore (1) that the defendants themselves
werz in default from 28th July in refusing %o trans..
fer the 3 lots upon request made to them by the
plaintiff to do so; (2) that the plaintiff had a
valid excuse for not paying the 12,000 by reason of
the defendants'! letter of 31st July; (%) that the
defendants were not on lst September entitled either
to rescind the contract or to forfeit the plaintiff's
$20,000; (4) that the defendants' repudiation of
the contract not having been accepted by the plain-
tiff, the contract was still subsisting, and (5)
that when the pilaintiff left the 19,000 on deposit
with the defendants' own solicitors from 19th
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September t111 its refund on 19th Ngvember, the
defendants themselves were in breach by refusing to
complete the necessary transfers.

L come now to the defendants' last line of
defence, on which again the learned trial Judge had
also given Judgment intheir favour, The hearing
of this case was originally fixed for 8th March,
1957 but had on that date been adjourned by consent.
Then certain matters came to the knowledge of the
defendants on which they took appropriate action and
on 21st June 1957 they flled an amended defence of
which tne relevant paragraphs are as follows:-

"12. The plaintiff transferred the Agreement sued
on to one Liew Thean Siew for $10,000 on the
10th day of May, 1956, This fact was un-
known to the defendant prior to the 8th day
of March, 1957,

"13. The defendant has on the 8th day of April,
1957 given notice to the plaintiff that the
defendant accepts Liew Thean Siew as the
assignee of the Agreement.

"14. The plaintiff therefore had no rights under
the Agreement sued upon at the date of the
institution of this suit.

"15. The said Liew Thean Siew duly assigned the
Agreement sued upon for $1,500 to the defen-
dant on the 8th of April, 1957."

The plaintiff in his Reply denied that the said
Agreement was transferred to Liew Thean Siew for
$10,000 as alleged or at all, but averred that it
was deposited as security for a loan, the whole of
which had been repaid before commencement of pro-
ceedings, and that Liew on 8th April, 1957 had no
rights under the agreement and the defendants at all
material times knew that no such rights existed.

Since there has been much argument in this
appeal, with copious citations of authorities, re-
garding the admissibilility of evidence as to the trus
nature of the transaction of 10th May, 1956 between
the plaintiff and Liew, I think it is essential that
the document should be reproduced here in full. It
bears the heading "Sale Deed", was stamped with ad
valorem duty stamps as on transfer to the value of
#£10C and reads as follows:

In the Court
of Appeal

No, 31

Judgment of
Ong J.

23rd April
1959 -

continued.



In the Court
of Appeal

No, 31

Judgment of
Ong J.

25rd April
1959 -

continued.

152.

"In consideration of the sum of Dollars
- Ten Thousand only (#10,000) paid to me by Mr.
Lliew Thean Slew of No. 70, Ampang Street,
Kuala Lumpur which sum I do hercby acknowledge
same .,

- I, the undersigned Ng Kim Pong of No,37
Ceylon Lane do herebhy sell and transfer the
Agreement to Purchase dated the 24th March,
1956 between me and the Yeow Kim Pong Realty
Limited free from encumbrances, to the said
Liew Thean Siew.

Dated this 10th day of May, 1956,
(sda) ©Ng Kim Pong,

Received Cash (%10,000)
(sd) Ng Kim Pong

Witnhess:
(sd)

10.5.56."

Mr. Rintoul, Counsel for the defendants strenu-
ously contended, both at the trial and in the
appgal, that this document must be accepted at its
full face value, and that all evidence to the con-
trary is inadmissible under Section 92 of the Evi-
dence Ordinance, which provides that when the terms

of any contract, grant or other disposition of pro-
perty had been reduced to wrilting -

- "No evidence of any oral agreement or state-
ment shallbe admitted as between the parties to
any such instrument or their representatives in
interest for the purpose of contradicting,
varying, adding to, or subtracting from its
terms."

' With all respect I am unable to accept this
argument for reasons which are set out below: 4

i In the leading case of Balkishen Das v. Le@ge(g)
the following principle was lald down by the Privy
Councils

. "Their Tordships do not think that oral evi-
dence -of intention was admissible for the pur-
pose of construing the deeds or ascertaining

(@) 57 1.4, 58

10

20

30

40



10

20

50

40

153.

the Intention of the parties. By s.92 no
evlidence of any oral agreement or statement

can be admitted as between the parties to any
instrument or their representatives in interest,
for the purpose of contradicting, varying or
adding to, or subtracting from its terms; sub-
Ject to the exceptions contained in the several
provisos. It was conceded that this case
could not be brought within any of them. The
cases in the English Court of Chancery, which
were referred to by the learned judges in the
High Court have not, in the opinion of their
Lordships any application to the law of India,
as lald down in the Acts of the Indian legis-
lature., The case must therefore, be decided
on a consideration of the contents of the docu-
ments themselves, with such extrinsic evidence
of the surrounding circumstances, as may be re-
quired to show in what manner the language of
the document is related to existing facts."

That principle 1s binding on this Court. I am,
however, of opinion that it has no application to
the facts of this particular case, because in
Balkishen Das and in all the numerous cases where it

was followed, the provisions of section 92 had to be,
and had been, applied because the parties to the dis-
positive document were actually at variance as to

the nature of the transaction. In the present casec
there were two parties to what on the face of it was
an absolute assignment, but both parties were 1n no
way disputing what the real transaction was between
them. Instead they were indubitably agreed that

the purported assignment was by way of security only
for a loan of 5,000 advanced by Liew to the plain-
tiff, Therein to my mind lies an obvious distinc-
tion and, I may add, the essential difference bet-
ween this and the many cases following Balkishen Das
v. legge. If one party to the dispositive document
does not dispute the allegation of the other that the
written word did not express the true intention of
the parties, then, in my opinion, Section 92 cannot
possibly serve any purpose, because its very raison
d'etre has disappeared. Accordingly, when Liew
said in evidence that he advanced 5,000 to the
plaintiff and obtained by way of security the assign-
ment of the contract between plaintiff and defendants,
such evidence cannot be excluded by Section 92. The
plaintiff in his evidence has stated that he had
repaid the 5,000 to Liew with interest, and paid
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the final instalment in September 1956 when he
received back his original agrecment with the def-
endants. Liew did not contradict the plaintiff's
evidence, but only claimed that there was at the
date he assigned the "Sale Deed" to the defendants
st1ll some money owing to him because the plaintiff
had agreed to pay him g1C,0C0 if the loan of 5,000
was not repaid in full within one month. Liew
also stated "when I assigned the agreement in April
1957 I knew the agreement between plaintiff and 10
defendant had expired."  Therefore the only right,
if any, that Liew still had against the plaintiff
as on 8th April 1957 was only a claim to an uncer-
tain amount by way of interest which I very much
doubt he could have recovered.

It then follows that the defendants could not,
by theilr purchase, have obtained from Liew any better
rights than he had himself. Consequently, if the
defendants (in the words of Counsel) chose to talke
out "an insurance policy" by obtaining an assignment 20
from Liew, such purported assignment is no answer to
the plaintiff's claim.

In my opinion what I have stated above suffi-
ciently disposes of the defendants' third and last
line of defence. From another standpoint, however,
I think the 6th proviso to Section 92 of the Evi-
dence Ordinance should also make admissible "such
eXxtrinsic evidence of surrounding circumstances as
may be required to show in what menner the language
of a document is related to existing facts", to 30
quote The words of Lord Davey in Balkishen Das v.
Tegge. Evidence unobjectionable in so far as
Section 92 1is concerned clearly establishes the
following facts: that (1) Liew was only a market
runner working in the Chung Khiaw Bank, not a build-
ing contractor or purchaser of property in the ordi-
nary .course of business; (2) he gave no noticz of
the assignment of the contract at any time to the
defendants; (3) he gave to the plaintiff as consid-
eration a sum of.only-S5,000 for a contract on which 40
the plaintiff had paid #15,000; (4) when the g24,000
instalment fell due on 23rd June he was as completely
unconcerned  about its payment as if he had no inter.
est in the contract; (5) 1t was the plaintiff who
undertook further liability on 25th June by his
letter 'to defendants; (6) it was the plaintiff him-
self who on Tth July paid 5,000 for the extension
of time: (7) it was the plaintiff who was anxious to
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vay the balance of £19,000 before 31st July and (8)
who on 28th July found that sum; (9) when the def-
endants purported on 1lst September to rescind the
contract and forfeit the part payments, Liew was
still not in the least concerned as to the fate of
the contract; (10) it was the plaintiff who raised
the sum of g19,000 which was deposited with his own
sollcitors (Messrs. Lovelace & Hastings) on 8th
September, and with the Defendants' solicitors
(Messrs. Shearn Delamore & Co.) from 19th September
to 19th November; (11) it was the plaintiff who
accepted deposits from prospective purchasers; and
(12) it was the plaintiff, and not Liew, who
instituted proceedings.

FMurthermore there i1s evidence provided by the
agreed bundle of documents, covering a period from
24th March 1956 to 22nd January 1957. Such docu-
mentary evidence clearly establishes that the plain-
tiff's conduct at all times was that of a person
having rights and obligatlions under the contract
with the defendant. Such conduct ccmpletely nega-
tives his having assigned absolutely all his rights
under that contract to Liew. Therefore, even if
the plaintlff had been debarred from giving evidence
of any oral agreement or statement contradicting the
terms of the so-called "Sale Deed" of 10th May, 1955,
there was nevertheless abundant proof aliunde, by
documentary and other admissible evidence, of a state
of affairs showing that, whatever the real trans-
action might have been between the parties, it cer-
tainly was not an assighment to Liew of all the
plaintiff's rights and benafits under the contract
between himself and the defendants. In other words,
it has been proved by extrinsic evidence of surround-
ing circumstances that the language of the document
in truth had no relation whatever to existing facts.
The Defendants' managing director giving evidence
has said as follows: "At the time we took P4 we did
not know that there was no value attached to 1t. '
It is worth money. It is good for my case. I was
prepared to pay %1,500 to buy evidence." 1In the
light of this admission and of the surrounding cir-
cumstances it is impossible to hold that the defen-
dants took the assignment from Liew as bona fide
purchasers for value in good faith.

For th» reasons I have stated above, I hold
that by their purported purchase of all Liew's rights
the defendants have not succeeded in divesting the
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plaintiff of his right of action. This defence
also falls.

The only remaining question, therefore, is:
what 1s the proper guantum of damages that should
be awarded to the plaintiff? He in effect had con-
tracted to purchase only 21 lots from the defendant
at 5,000 each, since one 1ot was to he sold back
to defendant for £3,000, and a house erected thereon
by the plaintiff for defendants obh an agreed price
of #8,600. Had the contract been duly verformed,
the plaintiff would also have parted with 8 lots
before 31st July at no profit to himself. That
would leave him onlyv 15 lots at his disposal, but
from evidence of his means it 1s doubtful whether
he had the funds to put up 13 houses. It would
therefore not be correct to assess damages on the
basis of the profits per house which the defendants
themselves had been able to make, using thelr own
avallable moneys for the purpose. (The finding of
the learned trial Judge on this point is 1,350 per
house ). On the other hand, once 8 lots had bheen
sold and buildings were starting to rise, there
would not have been any difficulty for the plaintiff
in finding other ready buyers for lots in the
immediate vicinlty. He had been able to obtain a
price of g%,000 per lot when driven to sell, and T
am of opinion that, under more favourable conditlons,
he should have been able to realise quite ecasily a
profit of $500 to 5800 per lot sold even as vacant
land. Taking 650 as the mean figure, the plain-
tiff's loss of profits on 13 lots would amoun: to
g8,450. I do not think he would necessarily incur
any loss by putting up a house for the defendants on
the 22nd lot at a price of g8,£00, and I propose
therefore to make no deduction from the figure of
88,450 as the amount of damages which the defendants
should pay as compensation.

Accordingly I would set aside the Judgment of
the Court below and order (1) %that the defendants do
repay the sum of g20,000 to the plaintiff with
interest thereon at the rate of 6 per cent per annum
with effect from lst September 1956 till date of
payment; (2) that the plaintiff do recover from the
defendants the sum of #8,450 as damages for breach
of contract; (3) that the defendants do pay the
plaintiff's taxed costs of this appeal and in the
Court helow and (4) that the plaintiff's deposit of
$500 lying in Court be pald out to him.

(sa) H.T. Ong.

JUDG E,
Kuala Lumpur, SUPREME COURT,
23 April, 1959. FEDERATION OF MALAYA,
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No. 32 In the Court
off Appeal
FORMAL CRDER —_—

No. 32

Before:~ The Honourable Dato Sir James Thomson,
POI\’I.N., P.J.K-, Chief Justice’
Federation of Malaya 23rd April

1959.

Formal Order.

The Honourable Mr. Justice Smith,
Judge, TFederation of Malaya

and

The Honourable Mr. Justice Ong,
Judge, Federation of Malaya.

IN OPEN COURT

This 23rd day of April, 1959

THIS APPEAL coming on for hearing on the 15th
day of October, 19358 in the presence of Mr. L.P.
Thean of Counsel for the Appellant and Mr. R.H.V.
Rintoul (with him Nr. Chan) of Counsel for the Res~
pondent and upon reading the Record of Appeal herein
and uvon hearing the arguments of Counsel aforesaid
IT WAS ORDERED that this appeal do stand adjourned
for judgment and this Appeal coming on for judgment
this day in the presence of Mr. R.R. Chelliah on
behalfl of Mr, L.P. Thean and in the presence of Mr.
R.H.V., Rintoul IT IS ORDERED that this appeal be
allowed and that the Judgment of the Honourable Mr.
Justice Sutherland dated the 1st day of May, 1958 be
set aside AND IT IS ALSO ORDERED that the -Respondent
do pay to the Appellant a sum of F20,000.00 (Twenty
Thousand dollars) with interest thereon at the rate
of 6 (six) per cent per annum with effect from the
1st day of September, 1956 £1l11 date of payment AND
IT IS FURTHER ORDERED that the agpellant do recover
from the Respondent the sum of #3,450.00 (Eight
Thousand four hundred and fifty dollars) as damages
for breach of contract AND IT IS AISO FURTHER CRDERZED
that the Respondent do pay to the Appellant the costs
of this &ppeal as well as the costs in the Court
below as taxed by the proper offlcer of the Court
AND IT IS LASTLY ORDERED that the sum of £500.00
deposited in the Court by the Appellant be paid to
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No. 33

Order granting
Conditional
Leave to
Appeal.
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the Appellant.

Given under my hand and the seal of the Court
this 23rd day of April, 1959.

(8d). shiv Channan Singh.

Assistant Registrar,
Court of Appeal,
Federaution of Malaya.

Sealed.

No. 33

ORDER GRANTING CONDITICNAL
LEAVE TO APPEAL

THE HONOURABLE MR, JUSTICE HILL,

ACTING CHIEF JUSTICE, FEDERATION OF MALAYAj;
THE HONOURABLE MR, JUSTICE GOOD,

AND THE HONOURABLE MR, JUSTICE RIGBY,

BEFORE:

IN OPEN COURT

This 8th day of July, 195G

UPON Motion made unto the Court this day by Mr.
P. Hall of counsel for the Defendant-Resnondent in
the presence of Mr. Thean Lip Peng of Counsel for
the Plaintiff-Appellant AND UPON HEARING counsel as
aforesaid AND UPON READING the Affidavit of Yeow
Khim Joe affirmed and filed herein on the 13th day
of May, 1959 AND BY CONSENT:

IT IS ORDERED that conditional leave be and 1is
herehby granted to the De¢fendant-Respondent to appeal
to His Majesty the Yang di-Pertuan Agong from the
judgment of the Court of Appeal dated the 23rd day
of April 1959 wupon the following conditions:-

(1) That the Defendant-~Respondent do within
three (3) months from date hereof enter into good
and sufficient security to the satisfaction of the
Registrar of the Court of Appeal at Kuala Lumpur in
the sum of g5,000/- for the due prosecution of this
Appeal and the payment of all such costs as may be-
come payable to the Plaintiff- fAppellant in the
event of the Defendant-Respondent not obtaining an
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order granting him flnal leave to appeal or of the
Appeal being dismissed for non-prosecution, or of

His Majesty the Yang di-Pertuan Agong ordering the
Defendant-Respondent to pay the Plaintiff-Appellant's
costs of the Appeal, as the case may be;

AND (2) That the Delendant-Respondent shall
wlthin the said period of three months take the
necessary steps for the purpose of procuring the
preparation of the Record and the despatch thereof
to England;

AND IT IS FURTHER ORDERED that the Defendant-
Respondent shall pay into Court: (i) the sum of
£20,000,00 (Twenty thousand dollars) together with
interest thereon at the rate of 6 (six) per cent per
annum from the 1st day of September 1956 to the 8th
day of January 1960; (11i) the sum of #8,450.00
§Eight thousand four hundred and fifty dollars); and

iii) the taxed costs of the Plaintiff-Appellant's
Solicitors within 7 (seven) days of service of the
allocatur AND IT IS FURTHER ORDERED that execution
of the Judgment appealed from be suspended pending
the Appeal AND IT IS LASTLY ORDERED that the costs
of thils Motion be costs 1in the Appeal.

GIVEN under my hand and the seal of the Court
this 8th day of July, 1959.
(sd.) Shiv Chaman Singh.
Assistant Registrar,

Court of Appeal
FPederation of Malaya.

In the Court
of Appeal

No, 33

Order granting
Conditional
Ieave to
Appeal.

8th July 1959
- continued.
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No., 34

ORDER CGRANTING FINAL LEAVE TO APPEAL

IN THE SUPREME COURT OF THE FEDERATION COF MALAYA
IN THE COURT OF APPRAT AT KUALA LUMPUR

P, M. CIVIL APPEAL NO. 21 of 1958

Between:

Ng Kim Pong ce Appellant
- AND -
Yeow Kim Pong Realty Limited Responcent

(In the matter of Kuala Lumpur Civil Suit
No. 374 of 1956

Between: -
Ng Kim Pong ce Plaintiff
- AND -~
Yeow Kim Pong Realty Limited Defendant )

Befores The Honourabhle Dato Sir James Thomson,
P.M.N,, P.J.K., Chief Justice, Federation
of Melaya;

The Honourable Mr. Justice Hill,
Judge of Appeal; &nd
The Honouvrable Mr. Justice Good,

Judge of Appeal. IN OPEN CCURT.
This 2nd day of November 1959,

ORDER

UPON MOTION made unto the Court this day by Mr,.
D.G. Rawson of Counsel for the abovenamed Defendant-
Respondent in the prescnce of Mr, D,G. Rawson on be-
half of Mr. L.P. Thean of Counsel for the Plaintiff-
Appellant AND UPON READING the Notice of Motion dated
the 22nd day of October, 1359 and the Affidavit of
Yeow Khim Joe affirmed on the 22nd day of October
1952 and filed heresin on the 23rd day of Cectober,
195¢ IT IS CRDERED thet final leave bhe and is hereby
granted to the abovenamed Defendant-Respoadent to
appeal to His Majesty the Yang di-Perbuan LAgong
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against the Judgment; of the Court of Appeal hereiln
dated the 23rd day of April, 1959 AND IT IS ORDERED
that the costs of this application be costs in the
cause.

Given under my hand and the seal of the Court
this 2nd day of November, 1959.

(sd.) Shiv Charan Singh

Assistant Regilstrar,
Court of Appeal
Federation of Malaya.

In the Court
of Appeal

No.‘ja

Order granting
Final Ieave to
Appeal.

2nd November
1959 -
continued.



Exhibits
P.l'
(1) Letter
Appellant to
Respondent.

25th June
1956.

o XHIBITS

P.1. —.(l) LETTER APPELLANT TO RESPONDENT

YEOW KIM PONG REALTY LIMITED
(Incorporated in Federation of Malaya)
Klang Cycle Building,
22/24 Klyne Street,
P.0. Box No, 102
Kuala Lumpur 25th June 1956.
Mr. Ng Kim Pong,
37 Ceylon Lane,
Kuala Lumpur.
Dear Sir,
Purchase Agreement d/d 24.3%.195€¢

re lots 3@2 to 402 inclusive,
Section 24, Town of Klang.

With further reference to the above Purchase
Agreement and our letter dated the 21st June 1956,
we hereby inform you that as you have failed to pay
a fuprther portion of the purchase price in the sum
of g24,000.00 by the 23rd June 1956, the advance pay-
ment of #15,000,00 has been forfeited to us as
liquidated damage and the above Purchase Agreement
has now become null and void.

We are now instructing our Architect to proceed
with the erection of the houses and you are hereby
requested to return to us the building plans and
specifications which we have loaned to you.

We further inform you that you have erected a
Signboard on our land without our permission and we
hereby reguire- you to remove the signboard within
three days from date hereof, failing which we shall
have it removed without further notice.

Yours faithfully,
YEOW KIM PONG REALTY LID.
Sd.

Managing Director.
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P.1. - (2) LETTFR RESPCNDENT TO APPELLANT Exhibits
P.l.
Ng Kim Pong,
37, Ceylon Lane, (2) Ietter
Kuala Lumpur. Respondent to

Appellant.
25th June, 1956.
25th June 1956,
Towkzay Teow XKim Pong,
Yeow Kiwm Pong Realty Ltd.,
22/2't Klyne Street,
Kuala Lumpur.

Deay Sir,

Re: Lots 382 to 403 inclusive, Section 24,
Town of Klang.

Further to my conversation with your goodself
this morning I wish to confirm same as follows:-

I admlt that it is my fault for not fulfilling
my part on the agreement to pay you g24,000.00 which
fell due on 23rd June, 1956. This is because I was
unable to collect my money in time due to most un-
expected circumstances,

I have so far received deposits for booking of
four houses on the abovesaid lots and have paid %o
Mr. Ch'ng of Klang about ¥1,800.00 for the 'Kongsi'
house and other material on site. Besides, I have
brought in my concrete mixer and some other timbers
and also have arranged with masons and carpenters to
commence work within a week from date.

In view of the above facts I humbly beg of you
to grant me extension of time for one month to pay
you the said g24,000.00 otherwise I am afraid I shall
get into serious trouble and lose my reputation as a
contractor 1n Klang and Port Swettenham. I shall
be very grateful, therefore, 1if you would be good
enough to grant me my request and give me a chance
to make gcod. My future career in Klang depends
solely on your sympathetic decision.

For your xind act and because of my own fault
I am prepared to let you penalise me, and to this
end I suggest to let you have whatever reduction you



Exhibits
P.l.
(2) ILetter
Respondent to
Appellant.

25th June 1956
-~ continued.

P.1.

(3) Receipt
Appellant to
Respondent.

9th July 1956.

164,

may think fit on the agreed price of £8,500.00 for
the house which I am to build for you on contract.
I shall also welcome any other suggestion from you
on this matter.

Thanking you and awaiting your favourable reply.

Yours faithlfully,

(8d.) Ng Kim Pong.

P.1. - (3) RECEIPT APPELLANT T0O RESPCONDENT

YEOW KIM PONG REALTY LIMITED

(Incorporated in the Federation)

Reglstered office

Nos. 27-29 Klyne Styreet, | B. No.1228
Kuala Lumpur.

Kuala. Lumpur 9%h July, 1956.

Received from Mr. Ng Kim Pong the sum of Dollars

Five thousand only being payment in accordance with
our letter dated T7th July, 1956.

YEOW KIM PONG REALTY LID.
Sd.

gg;gggg: Director.
Cash/Cheque.
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P.1. - (4) LETTER RESPONDENT'S
SOLLICiTORS TO APPRELLANT

5766/56 |
RR/SK 28th July, 1956,

The Managing Director,

Messrs., Yeow Kim Pong Realty Ltd.,
22/24 Klyne Street,

Kuala Lumpur,

Dear Sir,

Lots 382 to 403 inclusive
Section 24, Town of Klang

Ve have been consulted by Mr. Ng Kim Pong in
connection with his agreement with your company of
the 24th March, 1956,

Our client has now secured purchasers for 8 of
these lots and the purchasers have deposited with
IIr. Yong Kung Lin, their Solicitor, the purchase
price, and our client has been so notified.

We are therefore to request you to let us have
the titles to the 8 lots Nos. 382 -~ 389 inclusive,
in the course of the day, so as to enable their being
examined by the Solicitor for the purchasers. Our
client will thereafter be able to make payment of
the balance due to you in the sum of 19,000/~ before
the 31st July, as agreed.

Please treat this letter as urgent and let us
have the titles, by return.

Yours faithfully,

(sd.) Braddell & Ramani.

Fxhibilts
P.1.
(4) Tetter
Respondent's
Solicitors to
Appellant.

28th July 1956.
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(5) Ietter
Lppellant's
Solicitors to
Respondent's
Solicitors.

31st July 1956,
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P.l. - (5) LETTER APPELLANT'S SOLICITORS
TO NESPONDENT'S SOLICiTORS

SHEARN DELAMCRE & CO.,
Amalgamated with
Drew & Napier

Advocates & Solicitors.
52 Ampeng Road,
Kuvala Lumpur,
Malaya.

Your: RR/SK 5766/56 10
Z1st July 1356.

Our: SD(B) 9ui3

Messrs. Braddell & Ramani,
P.0, Box 372,
Kuala Lumpur.

Dear Sirs,

Lots 332-403 inclusive
Secticn 24, Town of Klang

Your letter of the 28th instant addressed to
our clients Messrs. Yeow Kim Pong Realty Ltd. has 20
been handed to us with instructions to reply thereto,

Our clients instruct us that no building opers-
tions have commenced upon the land mentioned in your
letter aforesaid, and in accordance with Paragraph 3
of our client's letter of the 27th instant addressed
to your client, and to which your client concurred,
there can consequently be no transfer of the land as
at present adviseaq.

Upon information that building operations have
commenced upon the lots in question, our client will 30
be happy to comply with your clients requsst.

Yours faithfully,

(8da.) Shearn Delamore & Co.
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P.1. - (C) LETTER RESPONDENT'S SOLICITORS
TO APPELLLAND ™S SOLICITORS

53812/56

RR/SK 3rd August, 1956,

Messrs. Shearn Delamore & Co.,
Advocates & Solicitors,

Kuala TLumpur,

Dear Sirs,

Lots 382 - 403 inclusive
Section 24, Town of Klang

We write with reference to your letter of the
31st July, this reply having been delayed bccause of
our Mr., Ramani's absence in Penang until this
morning.,

Tne question of bullding operations being com-

menced has no relevance to your client's obligations
under the Agreement.

Your c¢lient accepted g5,000/~ for an extension
of time untll the 31st July.

He received the money on the T7th, dated the
receipt for the 9th and handed 1t to our client at
5 p.m, on the 24th July, after repeated requests.
We shall make no comment on this at this stage.

At the same time a letter dated the Tth was
handed to our c¢lient imposing certain conditions.
That letter is headed "without Prejudice' to which
apparently you did not pay sufficient attention.

s we are writing this as an open letter, we
desist from referring to any of the conditions set
out in that letter.

Our client has on the faith of your client's
obligations under the Agreement Incurred obligations
himself to the purchasers.

Will you let us have a direct answer to our
request in respect of the 8 titles immediately
required,

In any evant we wish to remind you that build-
ing operations on these 8 lots which are in fact
ready to be commenced, will not be commenced by the
purchasers unless they are satisfied about the titles
and can lawfully go upon the land. This is what our
client is endeavouring to get done.

Yours faithfully,
(sd.) Braddell & Ramani,.

Fxhibits
P.1.

(6) Letter
Respondent's
Solicitors to
Appellant's
Sollcitors.

3rd August 1956.
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(7) ILetter
Appellant's
Solicitors to
Respondent's
Solicitors.

10th August
1956.
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P.1. = (7) ILETTER APPELLANT'S SOLICITCRS
TO RESPONDENT'S SOLICITORS

SHEARN DELAMORE & CO.
Amalgamated with
Drew & Napier
Advocates & Solicitors. '
"2 Ampang Road,
Kuala ILumpur,
Mzlaya.
Your: 5812/56 RR/SK 10
10th August, 1956.
Ours:s SD (B) 9443

Messrs. Braddell & Ramani,
Advocates & Solicitors,
Hongkong Bank Chambers,
Kuala Lumpur.

Dear Sirs,

Lots 382 & 403, Section 24 Town of Klang

We acknowledge receipt of your letter of the
3rd instant, and would inform you that our clients 20
are prepared to permit your client to inspect the
titles at any time in their offices, but until bulld-
ing operations are commenced they cannot see their
way to transfer the lots in questiln.

Yours faithfully,

(Sd.) Shearn Delamore & Co.
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P.1. - (8) LETTER APPELLANT'S SOLICITORS Exhibits
‘'O RESPONDENT
P.1.

SHEARN DELAMORE & CO. (8) Letter

Amalgamated with Appellant’s
Drew & Napier Solicitors to

Advocates & Solicitors Respondent.

52 Ampang Road,
Kuala Lumpur, 1st September
prn/- Malaya. 1956,

1st September, 1956.
SD (B) 9443

Ng Xim Pong Esqg.,
37 Ceylon Lane.,

ruala Lumnur., :
A.R., REGISTERED

Dear Sirv,

Lots 382 & %403, Section 24 Town of Klang

We have been instructed by our clients Messrs,
Yeow Kim Pong Realty Ltd. that no action has been
taken by you to fulfil your obligations under the
contract, or to pay the sum due to our clients.

We are therefore instructed to give you notice
that the contract is terminated by reason of your
breaches, and that &ll monies paid to our clients
ere forfeit.

In consequence you are requested to vacate the
land forthwith since you are now a trespasser thereon.

Yours faithfully,
(sd4.) Shearn Delamore & Co.
c.c. Ms. Yeow Kim Pong Realty Ltd.,

22/24 Kiyne Street,
Kuala Lumpur.,
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(9) ILetter
Respondent's
Solicltors to
Appellant's
Solicitors.

8th September
1956,

170.

P.1. - (2) LETTER RESPONDENT'S SOLICITORS
T0 APPHLLANT 'S SOLICITORS

8th September, 1956.
NAM/JW/CAK/L415/56.
J.G. Bentley Esq.,
Messrs. Shearn Delamore & Co.,
Kuala Lumpur.
Dear Sir,

Mr, Ng Kim Pong

With reference to our telephone conversation
today we wish to confirm that we are now holding in
our client's account the sum of £12,000.00 in res-
pect of the instalment due to Yeow Kim Pong Realty
Ltd. on today's date.

We further understand that you have not yet
recelved instructions from your clients whether they
are wWilling to accept this instaliment now, We would
ask you to be good enough to obitain these instruc-
tions as soon as possible, because our client is
most anxious to proceed with this matter.

We confirm that we shall also require all the
titles documents in exchange for the $19,000.00 and
would 1ike to know whether these will be made availl-
able to us on payment of the instalment of
$19, 000.00,

Yours faithfully,

(sd.) Lovelace & Hastings.
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P.1. - (10) LETTER APPELLANT'S SOLICITORS Exhibits
1'0 RizSPONDENT'YS SOLICITORS
P.1.
SHEARN DELAMCRE & CO. (10) ILetter
Amalgamated with Appellant’s
Drew & Napier, Solicitors to
Advocates & Solici%tors. Respondent's
52 Ampang Road, Solicitors.
. Kuala Lumpur,
orn/- Malaya. 11t2 September
1956.
AT 2 =/
NAL/ v/ CLK/H15/56 11th September, 1956.

SD (B) ou43

Messrs, Iovelace & Hastings,
Advocates & Solicitors,

57 Klvne Street,

Kuala Lumpur.

Dear Sirs,

Ng XKim Pong

With reference to your letter of the 8th
instant addressed to our Mr. Bentley, we confirm the
telephone conversation of even date 1In which we in-
formed you that due to the absence of our client in
Singapore we were unable to obtain instructions.

We shall let you have a reply to this letter as soon
as possible.

Yours faithfully,

(sd.) Shearn Delamore & Co.
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P, 1. - (11) LETTER RESPONDENT'S SOLICITORS
- TO APPELLANT'S SOLICITORS

NAM/JW/CAK/U15/56 :
(?2) 19th September,
SD (B) 9443 1956 .

Messrs. Shearn Delamore & Co.,
Advocates & Solicitors,
Kuala Lumpur.

Dear Sirs,

Mr. Ng Kim Pong and Yeow Kim Pong Realty Litd.
Land at Klang : 10

Our client is perturbed by the fact that you
have not yet received instructions from your clients
in this matter and accordingly has asked us to write
to you in the following terms.

As your clients have had ample time to consider
the offer that was mutually put forward at the meeting
at your offices on Thursday of last week, our client
considers that your cllents continued silence can
only mean an acceptance on their part of the terms
put forward. Our client has therefore asked us to 20
forward you the enclosed cheque for g19,000.00 which
18 the amount of the instalment which fell due
originally on 31st July last. We would remind you
that we have been holding this amount since 8th
September.,

In exchange would you kindly let us have the
Certificates cf Titles in respect of the following
IOtS:‘ 3903 jglJ 393: 3943 395: 3963 397: 398-
These lots will be transferred to our client or his
nominee in accordance with the terms of the contract. 30

We would also ask you to be good enough to re-
tain the sum of £19,000.00 in your own clients'
Account until the document of title are handed to
you with authority to pass them to us for the pur-
pose of preparing the necessary transfers.

Yours faithfully,

Encls (sd.) Lovelace & Hastings.
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P,1. - (12) RECEII'T TO RESPONDENT'S SOLICITORS
FTRCM APPELLANT'S SOLICITORS

No. A 2541
21st September, 1956,

Recelved from Messrs. Lovelace & Hastings the
sum of Dollars Nineteen thousand only being payment
of the instalment of amount due by Ng Kim Pong re:
Land at Klang. Account Yeoh Kim Pong Realty Ltd.

219, 000/ -
Gash/Cheque, (sd.) Shearn Delamore & Co.
Stamp
5 cents
21/9/56 .

P.1. -~ (13) LETTER RESPONDENT'S SOLICITORS
0 APPELLANL 'S SOLICITORS

28th September, 1956.

NAM/JW/CAK/#15/5G

SD (B) 9443
Messrs., Shearn Delamore & Co.,
Advocates & Solicitors,
Kuala Lumpur.

Dear Sirs,

Ng Kim Pong and Yeow Kim Pong Realty
ILtd. - Sale of land at Klang

Owing to the continued delay on the part of your

clients in this mabtter, our client has instructed us
to commence proceedings for Specific Performance of
the contract unless we hear from you by Monday next,
the 1st October thet your cllents are willing to

procead.
Yours faithfully,

(84.) Lovelace & Hastings.

rxhibits
P.l.

(12) Receipt
to Respondent's
Solicitors from
Avpellant's
Solicitors.

21lst September
1956.

P.1.

(13) Tetter
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Solicitors to
Appellant's
Solicltors.
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(14) Ietter
Appellant's
Solicitors to
Respondent's
Solicitors.

2nd October
1956.

174,

P.1. - (1%) LETTER APPELLANT'S SOLICITCRS
TO RESPONDENT'S SOLLCITORS

SHEARN DELAMORE & CO.
fmalgamated with
Drew & Napier,
fAdvocates & Soliclitors.
52 Ampang Road,
prn/- Kuala Lumpur
Malaye.

NAM/JW/CAK/415/56

SD (B) 9443
2nd October, 1956,

Messrs. Lovelace & Hastings,

Advocates & Solicitors,

Klyne Street,

Kuala Lumpur. WITHQUT PREJUDICL

Dear Sirs,

Ng Kim Pong vs Yeow Kim Pong

We confirm the telephone conversation of even
date between Mr. Williamson and Mr. Bentley in which
it was agreed that you would draft a new circular to
be sent to the existing tenants of the land in
gquestion,

Upon the terms of the same being agreed and
upon evidence of posting of the same to the existing
tenants, our client will be happy to conclude the
matter.

Yours fzithfully,

(sd.) Shearn Delamore & Co.
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P.1. - (15) LETIER RESPONDENT'S SOLICITORS
TO APVRLLANT'S SOLICITORS

3rd October 1956.

NAM/JW/CAK/H15/56
SD (B) 944z
Messrs. Shearn Delamore & Co.

Advocates & Solicitors,
Kuala Lumpur.

Dear Sirs,

Ng Klm Pong and Yeow Kim Pong Realty Ltd.

With reference to our telephone conversation
yvesterday, we confirm that your clients are willing
to proceed with this matter providing that our
client gives a further option to the tenants of the
Meru Road properties.

We therefore enclose for your approval a draft
of the proposed new clrcular letter to be sent to
the tenants by our client.

We await hearing from you that the titles to
the plots as set forth in our letter to you of 19th
September are available to us for the purpose of
transferring these plots to the purchaser or his
nomince. We should like to proceed with this as-~
pect of the matter wlith no further delay.

Yours faithfully,
(sd.) Lovelace & Hastings.

- Encl:

Exhibits
Pll.

(15) TIetter
Respondent's
Solicitors to
Appellant's
Sollcitors.

3rd October
1956.
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" P.1. - (15a) DRAFT IETTER

NG KIM PONG
37 Ceylon Lane,
Kuala Tumpur.
October, 1956,
M

No. " Meru Road,
Klang.

Dear Sir/Madam,
Re: 102/172 (even) Meru Road, Klang ~ 10 -

I would refer you to the letter dated 24th
March 1956 which you received from Yeow Kim Pong
Realty Limited.

There has been a certain amount of delay in
this matter, but the plans are now going forward
again, and indeed you have probably noticed that
construction work has started on the land where the
new houses are to be built.

I have agreed with Yeow Kim Pong Realty Ltd. to
give a further option to the tenants of the above 20
properties, which means that 1f you should want to
purchase one of these houses, then you will be able
to do so in priority to any other person who is not
a tenant at present of one of the above houses.

The plans of the new houses can, as before, be
seen at my address as above or, alternatively, at

1. Yeow Kim Pong Lealty Ltd., 2. ILee Eng Ton,

22/24 Klyne Street, 24, Sultan Street,
Kuala Lumpur. Top Floor, Klang.
The Company or myself will also of course be 30

happy to let you have all the additional information
which you will require concerning Building Society
advances etc.

If you wish to purchase one of the new houses,
will you please inform me personally within twenty
one days of the date of this letter. This, I feel
sure, will give vou sufficient time to discuss and
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Investigate the financlal slde of the matter before
reachling your decision, If however I have not
heard from you by the end of that time, I shall
immediately make arrangsements for the sale of these
houses to third parties. There 1s of course no
ubligation upon you to purchase any house merely
because you inspect the plans or make enquiries
about 1t.
and until you sign the current form of contract.

I hope you will take advantage of this offer
and I wait hearing further from you.

Yours faithfully,

P.1. - (16) LETTER RESPONDENT'S SOLICITORS

9th October, 1956.

Jw/cyc/415/56
Messrs. Shearn Delamore & Co.,
Advocates & Solicitors,
Kuala Lumpur.
Dear Sirs,

Ng Kim Pong & Yeow Kim Pong Realty Ltd.

Will you please inform your clients that unless

we have receilved the draft clrcular letter approved
or amended by Monday next, 15th October, we shall

assume that they are once again unwilling to proceed

with this matter and will therefore forthwlith insti-
tute proceedings for a decree for specific perform-
ance of the contract.

Yours faithfully,

(sa) Lovelace & Hastings.

You will not be bound to purchase unless

Exhibits
P.1.

(15a) Draft
Letter -
continued.
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(16) Letter
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Solicitors to
Appellant's
Solicitors.

9th October
1956 .
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P.1. - (17) LETTER RESPCONDENT'S SOLICITORS
’ TO APPELLANT 'S SOLICITCRS ’

25th October, 1956

FINAM/JW/CAK/415/56
SD (B) 9443

Messrs, Shearn Delamore & Co.,
Advocates & Solicitors,
Kuala Iuampur.

Dear Sirs,
Ng Kim Pong and Yeow Kim Pong Realty Ltd.

Please inform your clients that unless the
draft circular as agreed and the titles are handed
to us within the next ten days, proceedings will be
commenced without further delay or notice.

With reference to our letter of 19th September,
would you kindly return to us forthwith the sum of
%19,000.00 paid on that date.  Our client is still
willing and able to complete the contract and will
pay this sum as soon as your clients are prepared to
perform their part, but our client does not want this
money to lie fallow until then.

Yours faithfully,
Lovelace & Hastings

(sd.)

P.1. - (18) LETTER TO RESPONDENT

Dear Mr. Ng,

I have not got a chance to speak to my boss yet.
You can leave the matter to me for another day or
two and I assure you that I will do whatever I can
to finalise the matter early. I shall not be see-
ing you this evening and as soon as I have spoken to
my boss, I'1ll contact you - I think by Monday the
latest. You have no need to telephone me.

If necessgary, I'll see vou earlier than Monday.
Sincerely yours,
(sd.)
26.10.56.

10
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P.1. - (19) LETTFR RESPONDENT'S SOLICITORS Exhibits
10 APPGLLANT 'S SQLICITORS

Plll

7th November, 1956. (19) TIetter
Respondent's

NAM/JW/CAK/415/56 Solicitors to
Appellant's
SD (B) 9443 Solicitors.

Tth November
Messrs. Shearn Delamore & Co., 1956,
Advocates & Solicitors,
Kuala Lumpur,

Dear Sirs,

Ng Kim Pong and Yeow Kim Pong Realty Ltd.

Owing to the contlnued delay on the part of
your clients in this matter, our client has now
assumed that they are unwilling to proceed with the
sale.

Ve have been instructed therefore to ask for an
immediate return of the full deposit pald by our
2lient under the terms of the contract and also for
payment of damages as follows:

Estimated loss of profit on sale of
21 lots with houses built thereon -
net profit £3,000.00 per lot. g64,000.00

Would you therefore kindly inform your clients
that unless we receive at least a reasonable offer
within the next seven days for the settlement of
our client's claim we shall forthwith commence pro-
ceedings against your clients for damages for bread
of contract.

Yours faithfully,
(sd.) Iovelace & Hastings.
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P.1. - (20) LETTER APPELLANT'S
SOLICITCRS TO APPHLLANT

14th November, 1956.

S.D.(B) 9443

Messrs. Yeow Kim Pong Realty Ltd.,
Kiyne Street,
Kuala Lumpur.

Dear Sirs,

Re: Ng Xim Pong

Further to the recent conversation between Mr.
Tham and our Messrs. Rawson and Bentley, we confirm
that unless we receive from you the titles in ques-
tion together with blank transfers by Saturday,
November 17, 1956 we shall have no option but to
return the sum of g19,000/- to Messrs. Lovelace &
Hastings.

Yours faithfully,

c.c. Messrs. Lovelace & Hastings,
57 Klyne Street,
Kuala Lumpur.

20



10

20

30

181.

P.1., - (21) LEITER APPELLANT'S SOLICITORS
TO RES PONDENTTS SOLICITORS

SHEARN DELAMCRZ & CO.

Amalgamated with
Drew & Napler,

Advocates & Solilcitors 52 Ampang Road,
Kuala Lumpur,

) Malaya.

-

S.D.(B) 9hi3 19th November, 1956.

Messrs. Lovelace & Hastings,

57 Klyne Street,

Kuala Lumpur.

Dear Sirs,
Ng Kim Pong & Yeow Kim Pong Realty Ltd.

We thank you for your letter of the T7th inst.,
and we notifled the contents thereof to our clients.

We now enclose our cheque for $19,000.00 being
a return of the deposit as requested.

Kindly acknowledge receipt.
Yours faithfully,
Shearn Delamore & Co.

(sd.)

P.1. - (22) LETTER RESPONDENT'S SOLICITORS
T0 APPELLANT'S SOLICITORS

20th November 1956

NAM/ JW/CAK/415/56
S.D.(B) 9443
Messrs. Shearn Delamore & Co.,
Advocates & Solicitors,
Kuala ILumpur.
Dear Sirs,
Ng Kim Pong and Yeow Kim Pong Realty Ltd.

We thank you for your letter returning the
#19,000.00 in this matter, and now enclose our
receipt therefor.

As we informed you yesterday morning proceedings

have been commenced. Have you instructions to

accept service?
Yours faithfully,

(sda.) Lovelace & Hastings.

=1
]
@]
=
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P.2., - TETTER APPELLANT TO RESPCNDENT

Exhibit P2
Cilvil Suit 374/56

(295)

Stamped g25/- and .50 cents
cancelled ST&MP OFFICH
16 F@ /7.
KUALA LUMPUR.

No.31/57
Penalty under section
47 of the Stamp Ordinance
of 1945 ga2s5/-.

Sd: Illegible
Dy. COLLECTOR OF STAMP DUTIES
SELANGOR . Tth July, 1956.

WITHOUT PREJUDICE

Mr. Ng Kim Pong,
37 Ceylon Lane,
Kuala Lunpur.

Dear Sir,

Lots 382 to 403 inclusive
Section 24, Town of Klang

_ With reference to your letter of the 25th June
1956 we are prepared to permit you an extension of
time within which to pay the sum of #24,000.00 on
the following conditionss-

1. To pay us a sum of 25,000.00 forthwith and
the balance of £19,000,00 to be pald on or
before the 31st July, 1956.

2. Construction work on the above land must be
commenced within one week of the date hereof.

3. Construction must have begun on eny land
that 1s sought to be transferred.

L, Should there be any breach of the above’
conditions, the g5,000.00 above mentloned,
if paid, will be forfeited and the extension
of time withdrawn,

10
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Further, full payment of the balance of
g27,000.00 mist be made on or before the 23rd
December 1956,

Yours faithfully,
Yeow Kim Pong Realty Ltd.

(sd.) Yeow Kim Joe
Managlng Director
I, Ng Kim Pong, acknowledge the receipt of the
original copy of this letter and agree to the terms
as stated.
Ng Kim Pong
5 p.m. 24/7/56.

P.4. - SALE DEED

Exhibit P4

‘Civil Suilt 374/56.

(52)
#100/-

Stamped

Sale Deed

In considaration of the sum of Dollars Ten
thousand only #10,000/- paid to me by Mr. Liew Thean
Siew of No.70 Ampang Street Kuala Lumpur which sum I
do hereby acknowledge.

I the undesrsigned Ng Kim Pong of No.3T7 Ceylon
Lane do hereby sell and transfer the Agreement to
Purchase dated the 24th March 1956 between me and
the Ysow Kim Pong Realty Limited free from encum-
brancaes, to the said Liew Thean Siew.

Dated this 10th day of May 1956.

(sd.) Ng Kim Pong.
- Signature.

Recd. Cash (%10,000/-)
(Sd.) Ng Kim Pong.

Witness.

Sd. ?

lo.5.560

Exhlblts
p.2.
Letter Appellant

t o Respondent .

7th July 1956
-~ continued.

P.4.
Sale Deed.

10th May 1956.
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P.10. - AGREEMENT FOR SALE OF 22
LOTS OF LAND, APPELLANT TO RESPONDENT

Exhibit P.10.
Civil Suit 374/56.
STAMP.

An Agreement made this 24th day of March, 1956
between YEOW KIM PONG REALTY LIMITED a Company reg-
istered in the Federatilon of Malaya and having 1ts
Registered Office at Nos 22 / 24, Klyne Street,

Kuala Lumpur, (hereinafter called the Vendor) of 10
the one part and NG KIM PONG, trading as NG KEH &

SON of No.37, Ceylon Lane, Kuala Lumpur, (herein-

after called the Purchaser) of the other part.

Whereas the Vendor is the registered owner of
the 22 lots of land described in the Schedule hereto
attached (hereinafter referred to as the Property);

And Whereas the Vendor has caused Building
Plans prepared by LER ENG TONG of No. 24, Sultan
Street, XKlang, (hereinafter called the Architect)
which have been approved by the Town Council, Klang, 20
under Plans Nos. 185/55, 1854/55, 185B/55, 185C/55
and 185D/55 for the erection of 21 Terrace Houses
on the said Property:

And Whereas the Purchaser intends to erect the
said 21 Terrace Houses for sale and agrees to give
priority for such sale to the %6 Tenants of the
Vendor of premises known as Nos, 102, 104, 106, 108,
110, 112, 114, 116, 118, 120, 122, 124, 126, 128,
130, 132, 134, 136, 138, 140, 142, 144, 146, 148,
150, 152, 154, 156, 158, 160, 162, 164, 166, 168, 30
170 and 172 Meru Road Klang, (hereinafter called the
Tenants): : _

And Whereas the Vendor has agreed to sell and
the Purchaser has agreed to purchase the said Pro-
perty for the sum of Dollars Sixty Six thousand
(865,000,00) only and the Vendor agrees to transfer
sucn 1ot or lots of the Property described in the
salid Schedule to the Purchaser or any of his nominees
or assigns free from all encunmbrances as the Pur-
chaser shall elect subject tc the terms and condi- 40
tions as mentioned hereafter:.

NOW THIS AGREEMENT WITNESSETH as follows:-
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1. Now in consideration of the above premises
and 1y conslderation of the sum of Dollars Fiftecn
thousand (Z15,000.00) only paid by the Purchaser to
the Vendor, the rcceipt whereof the Vendor hereby
aciknowledges, as part payment towards the said pur-
chase price it 1s mutually agreed as follows:-

2. The Purchaser shall pay to the Vendor a
further portion of the purchase money in the sum of
224,000.C0 (Dollars Twenty four thousand only) on
or before the 23rd day of June 1956, and the balance
of the Purchase money in the sum of g27,000.00
(Dollars Twenty seven thousand only) shall be pald
by the Purchaser to the Vendor on or before the 23rd
day of December, 1956.

3. As and when the Purchaser pays to the
Vendor cach sum of ﬁj,OO0.00 (Dollars Three thousand
only) forming part of the payments mentioned in
Clause 2 above, the Vendor shall transfer to the
Purchaser or any of his nominees or assigns any one
lot of the said Property described in the said Sched-
ule provided the above-mentioned sum of g24,000.00
(Dollars Twenty four thousand only) shall be paid
in full by the Purchaser to the Vendor on or before
the 23rd day of June, 1956, and the balance of the
purchase money in the sum of g27,000.00 (Dollars
Twenty seven thousand only) shall be paid in full by
the Purchaser to the Vendor on or before the 23rd
day of December, 1Sh6. Upon payment of the full
amount of the purchase money in the sum of g66,000.00
(Dollars Sixty six thousand only) the Vendor shall
transfer to the Purchaser the balance or all of the
Property as described in the said Schedule to the
Purchaser or any of his nominees or assigns.

4, The Purchaser agrees to construct at his
own costs and expenses such roads and back lanes
within and adJjoining the saild 21 New Terrace Houses
as may be required by the Town Council,

5. The Purchaser shall pay to the Architect
the total sum of #2,520.00 (Dollars Two thousand
five hundred and twenty only) being professional
fees for the preparation of the Building Plans for
the said 21 Terrace Houses at $120/-' (Dollars One
hundred and Twenty only) per house. The said fees
shall include periodical supervision of the said
construction work and any amendments to the said
approved plans and or extra prints of the plans as

Exhibits
P.10.

Agreement for
sale of 22
lots of land,
Appellant %o
Respondent.,

24th March
1956 -

continued.
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may be necessitated during the period of construc-
tion of the said 21 Terrace Houses, The payment
to the Architect shall be made by 1nsta1m0nts acecor-
ding to progress of work done,.

€. The Vendor shall produce for the purcose of
inspection when necessary, any or all of the titles
in respect of the said Property to the Purchaser or to
eny of his nominees or assigns when requested by the
Purchaser.

7. Upon sig nlng of this Agrecment the Vendor
shall inform all his said 36 Tenants regarding the
priority given f£o them to purchase any of the saild
21 Terrace Houses according to the normal terms and
conditions of sale offered by the Purchaser. . This
priority shall hold good for a perlod of fourteen
(14) days from date of this agreement, after which
the Purchaser shall reserve his right to sell the
sald houses to any other prospective buyers.

8. Beglnning from the lst day of January,
1956, the Purchaser shall be liable to pay the quit
rent, assessments and other outgoings in respect of
the said Property.

9. 'Within one (1) week from date hereof the
Vendor shall give access to the Purchaser to the
whole property described in the said Schedule so
that work may be commenced on azny of the said 21
building lots as the Purchaser may think fit.

10, In the event the Purcheaser fails to pay the
sums of money on the respective dates aforementioned
the said advance money of £15,000.00 (Dollars Fif-
teen thousand only) paid by the Purchaser to the
Vendor shall be forfeited to the Vendor as liqui-
dated damages and this agreement shall be treated as
null and void in so far as the untransferred lot or
lots in the Property are concerned. &11 construc-~
tlons made on the untransferred lots shall become
the property of the Vendor.

11. The costs and incidentals to this Agreement
and of the transfer shall be borne by the Purchaser.

12. This Agreement shall be binding upon the
heilrs, successors, legal representatives and assigns
of %he parties hereto.

IN WITNESS WHEREQOF the partiles hereto have
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hereunto sct thelr hands the day and year first Exhibits
above wriltten,

P.10.

Signed by the saild VENDORﬁ YEOW KIM PONG REALTY LID.

in the presence of :- Sd., 1llegible 2§$geg?n§2for

sd. illegible i;;gliin%aﬁi’
Advocate & Solicltor Respondent
Kuala Lumpur. Fspondaent.

Managing Dlrector.

24th March

g Sd. Ng Kim Pong. ézggi;ued.

Signed by the said PUR-
10 CHASER 1in the presence of

Sd. 1llegible

Advocate & Soliciton
Kuala Lumpur.

SCHEDULE ABOVE REFERRED TO

Certifi-
cate of
Title Lot Section Area Town District
1561¢ 382 24 1,600 sq.ft. Klang Klang
15620 383 24 1,600 " "
20 15621 384 ol 1,600 " 0 f
15622 %85 ol 1,600 " 1" "
15623 336 ol 1,600 " " 1"
15624 387 ol 1,600 " i "
15625 %88 24 1,600 " " "
15626 %89 2l 1,600 " " "
15627 %90 24 1,600 " " "
15628 %91 24 1,600 " " "
1)6?)9 () 392 24 1,600 " " "
15630 . 393 2 3,087 " " "
30 15631 394 24 1,600 " " "
15632 3958 24 1,600 " " "

15633 396 21 1,549 " " "
15634 397 24 1,684 " " "
15635 303 2L 1,654 " " "
15636 399 oy 1,625 " " "

15637 100 o5l 1,596 " 1 "
15638 ho1 24 1,566 ] " "
15639 ho2 ol 1,538 1 1" "

15620 403 24 oa.lr.22p. " "
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D.5. -~ LETTER YONG KUNG LIN TO RESPONDENT

Exhibit D5
Civil Suit 374/56.

Los/56 . 6, Klyne Street,
Kuala Lumpur.

27th July, 1956,
Mr. Ng Kim Pong,

No. 37 Ceylon Lane,
Kuala Lumpur.

Dear Sir,

Re: Certificate of Title Nos.15619 to 15626
Lot Nos.382 to 389 Sec: 24 (8 vacant house
lots) Town and District of Klang (Meru Road),

I am acting for Messrs., Goh Soo Hean and Yap
Kim Kee of No., 51F Peel Road, Kuala Lumpur.

I am instructed by my clients to say that they
have deposited with me two cheques amounting to
224,000/- being the full payment of the agreed pur-
chase price for the above 8 vacant house lots of
land at Meru Road, Klang, at the rate of g3%,000/-

per lot, free from all encumbrances.

Will you therefore come to my office and bring
with you the above title deeds to me for the purpose
of vwreparing a transfer in favour of my c¢lients at
your earliest convenience.

Yours faithfully,

(sd.) Yong Kung Lin.

10
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D.6. - UNDERTAKING MADE BETWEEN Exhibits
- GOH SOC HEAN AND RESPONDENT 6
D. -
Exhibit D6 Undertaking

Civil Suit 374/56 made betweesn

Goh Soo Hean

Goh Soo Hean & and Respondent.

Yap Kim Kee,
51F Peel Road, ~
Kuala Lumpur. 27th July 1956.
27th July 1956.

Tos
Mr. Ng Kim Pong,
No. 37, Ceylon Lane,
Kuala Lumpur.

Dear Sir,

UNDERTAKTING.
Re: C.T.Nos.15619 to 15626 Lot
Nos.382 to 389 Sec. 24 (8 vacant house lots)
at Meru Road, Town of Klang.

In consideration of you agreeing to sell and
transfer the above lands to us we hereby agree and
undertake to pay to your architect Mr. Lee Eng Tong
of No. 24 Sultan Street, Klang, the sum of Dollars
Nine hundred and sixty 5960/; only being the fees
for the building plans in respect of the above 8
houses drawn by him which have been duly approved
by th2 Town Council, Klang. The said sum of £960/-
will be paid by us as soon as certificates of fit-~
ness for occupation have been obtained for us in
respect of the above houses by the said architect
Mr. Lze Eng Tong.

It 1s also hereby agreed that the temporary
shed thereat belonging to you shall be jointly used
by us free of rent until the completion of the said
houses., The expenses fbr the road frontage to the
length of the sald 8 houses shall be paid by us and
you in equal shares. The pipe installation for
water supply shall be at our expense, but the water
bills shall be paild by us and you proportionately
according to the number of houses builft.

It is further hereby agreed that in the event
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the said plans for the above houses are not approved
we are at liberty to demand the refund to us the
purchase price of the above lands. '
Yours faithfully,
(sd.) Goh Soo Hean
(sda.) (in Chinese)
: Goh Soco lHean
Yan Kim Kee

I, Ng Kim Pong herchy agree to the above terms.

(sd.) Ng Kim Pong.
Ng Kim Pong.

D.7. ~ DEED OF ASSIGNMENT MADE
BETWEEN LIEW THEAN STEW AND APPELLANT

Exnibit D7
Civil Suit 374/56

STAMPED

THIS DEED OF ASSIGNMENT is made the 8th day of
April 1957 Between LIEW THEAN SIEW of 70 Ampang
Street Kuala ILumpur (hereonafter called "“the Assig-
nor') of the one part and YEOW KIM PONG REALTY
LTMITED a Company incorporated in the Federation of
Malaya of Nos. 22/24 Klyne Street Kuala Iumpur (here-
inafter called "the Company'") of the other part.

WHEREAS by a Deed dated the 10th day of May
1955 Ng Kim Pong of 37 Ceylon Lane Kuala Lumpur sold
and transferred to the Assignor all his right bene-
fit and interest in and under an agrecement to pur-
chase dated the 24th March 1956 made between the
sald Ng Kim Pong and the Company.

AND WHEREAS the Company have recognised the
saild salz and ‘vransfer to the Assignor and released
the said Ng Kim Pong from his contractual obligations
under thz saild agreement to purchase.

AND WHEREAS the Assignor has agreed to sell to

10
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the Company at the price of 1500 all his right Exhibits
henetflt and intercst in the said agreement to
purchase. D.7.

NOW THIS DEED WITNESSETH:~ Deed of Assign-

ment made

IN CONSIDERATION of the sum of 1500 paid by between Liew
the Company to the Assignor (who acknowledges the Thean Siew and
receipt thereofl) the Assignor as beneficial owner Appellant.

asslgns to the Company ALL THAT the said recited

agreement to purchase dated the 24th March 1956 and 8th April 1957
all the estate right title benefit and advantage - continued.
nroperty claim and demand whatsoever of the saild

Assignor of 1in or to the same TOC HOLD the same unto

the Company absolutely.

IN WITNESS WHEREOF the. parties aforesaid have
hereunto set their hands the day and year first
above written.

SICGNED by the said LIEW g
THEAN SIEW in the presence S8d. Liew Thean Siew
of :- ) 8.4.1957

Sd. Illezivle.

THE COMMON SEAL of YEOW
KIM PONG REALTY LIMITED
was hereunto affixed in
the presence of

L N, N e )

Sd. Illegible.
Director,

Sd. Illegible.
Managing Director.
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D.11. - FIVE TENDERS (FIRST)

Exhibit "D.11" - 1
in
Civil Suit No.374/56
Contractors Ch'ng Siong Keng,
Sd. In English 37, Kapar Road,
S.AR, : Klang.

20.3.58.

Form of Tender

Tender for the Construction of Prorosed Terrace
Houses on Lots 382 to 392; 393 to 396 and 397 to 402
(21 Housss), including sanitary Installations and
Water Supply at Meru Road, Klang all in accordance
with the plans and Specification.

Lump Sum #180,600/ -

Dollars One hundred ad eighty thousand six
hundred only.

Conditions

1. The whole work to be carried out in accordance
with the plans and specification and to be com-
plete within a period of 50 week from date of
acceptance of tender under a penalty of £10.00
for every day by which that term is exceeded.

2. No advance to be made except on work actually
done.

3. Messrs. Yeoh Kim Pong Realty Co. Limited Kuala
Lumpur do not bind themselves to accept the
lowest or any tender.

Dated 15th February, 1956.

(sd.) In Chinese

Contractor.

10
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D.1). - FIVE TENDERS (SECOND)

axhibit "D,11" - 2
in
Civil Suilt No.37h/56
Contractor: Tan Kin Tin & Co,

Sd. In English 514, Ipoh Road,
S.AR. Kuala Lumpur.
20.3.58. Phone 4489

Forin of Tender

Tender for the Construction of proposed Terrace
Houses on Lots 382 to 392; 393 to 396 and 397 to 402
(21 houses), including Sanitary Installations and
Water Supply at Meru Road, Klang all in accordance
with the Plans and Specification,

Lump Sum £202,300/-

Dollars Two hundred and two thousand three
hundred only.

N.B. The ahove price includes Piling Works.

Condltions

1. The whole work to he carried out in accordance
with the »nlans and speclfiction and to be com-
plete within a period of 20 week from date of
acceptanc:z of tender under a penalty of £10.00
for every day by which that term is exceeded.

2. No advance to be made except on work actually
done.

3. Messrs. Yeoh Kim Pong Realty Co. Limited Kuala

Tumpur do not bind themselves to accept the
lowest or any tender.

Dated 25th February, 1956.
(sd.) In English

Chop of Tan Kim Ton
& Co.

Exhlbits
D.11.

Five Tenders
(Second).

25th February
1956.
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Five Tenders
(Third).

25th February
1956.

D.11l. - FIVE TENDERS (THIRD)

Exhibit "D.11" - 3
in
Civil Suit No.374/56.
Contractor: VYeo Kian ann
Sd. In English 174C Meru Road,
S AR, Klang.

20.3.58

Form of Tender

Tender for the Construction of proposed Terrace
Houses on Lots 382 to 392; 393 to 396 and 397 to 4¢2
(21 Houses), including Sanitary Installations and
Water Supply at Meru Road, Klang all in accordance
with the Plans and Specification.

Tump Sum #20S, 000/ -

Dollars Two hundred and nine thousand only.

Conditions

1. The whole work to be carried out in accordance
with the plans and specification and to be com-
plete within a period of ...... Wweek from date
of acceptance of tender under a penalty of
$10,00 for every day by which that term is
execeeded.

2. No advance to be made except on work actually
done.

3. Messrs. Yeoh Kim Pong Realty Co. Limited Kuala
Tumpur do not bind themselves to accept the
lowest or any tender.

Dated 25%h February, 1950.

(sd.) 1In English.

Contractor.
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D.11. - PLVE TENDERS (FOURTH)

Ezhibit "D.11" - X4
in
Clvil Suit No. 374/56
Contractor: Yeoh Hal Chong

Sd., In English Address: 352, Buklt Kuda
S.A.R. Road, Klang.

20.3.58 ¢/o Kim Chin Hoe.

Form of Tender

Tender for the construction of Proposed Terrace
Houses on Lots 382 to 392; 393 to 396 and 397 to 402
(21 houses), including Sanitary Installations and
Water Supply at Meru Road, Klang all in accordance
with the Plans and Specification.

Lump Sum $211,000/~.

Dollars Two hundred and eleven thousand only.

Conditions

1. The whole work to bhe carried out 1n accordance
with the plans and specification and to be com-
plete within a period of ...... week from date
of acceptance of tender under a penalty of
F10.00 for every day by which that term is
exceeded.

2. No advance to be made except on work actually
done.

Messrs. Yeoh Kim Pong Realty Co. Limlted Kuala
Lumpur do not bind themselves to accept the
lowest or any <tender.

f&Y

Dated 23rd February, 1956.

(Sd.) In English

Contractor.

Exhibits
D.11.

Flve Tenders
(Fourth).

23rd February
1956.



Exhibits
D.11,

Five Tenders
(Fifth).

24%h February
1956.

D.11. - FIVE TENDERS (FIFTH)

Exhibit "D.,11" - 5

in

Civil Suit No.374/56 . _ :

_ . Contractor: Yap Hong Oon,

Sd. In English Address: 6658, Hale Road,
S.A.R. Kuala Lumpur.

20.3.58.

FPorm of Tender

Tender for the Construction of Proposed Terrace 10
Houses on lots 382 to 392; 393 to 396 and 397 to 4C2
(21 houses), including Sanitary Installations and
Water Supply at Meru Road, Klang all in accordance
with the Plans and Specification.

Lump Sum g222,5600/-
Dollars Two hundred and twenty two thousend and

six hundred only.

Conditions

1. The whole work to be carried out in accordance
with the nlans and specification and to be com- 20
plesé within a period of ...... week from datle
of acceptance of tender under a penalty of
£10.00 for every day by which that term is
exceeded.

2. No advance to be made eXcept on work actually
daone .

J. Messrs. Yeoh Kim Pong Realty Co. Limited Kuala
Tumpur do not bind themselves to accept the
lowest or any tender.

Dated 24%h February, 1956. 30

(Sd.) In English.

Contractor.
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D.12. - ACRIEEMENT FOR RE-SALE OF LAND

Exhibit D.12.
Civil Suit 374/56.

STAMP.

_ AN AGRREEMENT is made this 24th day of March,
1956 hetween YEOW KIM PONG REAITY LIMITED a Company
reglstered in the Federation of Malaya and having
its Reglstered Cffice at Nos. 22 and 24, Klyne Street,
Kuala Lumpur (hereinafter called the Vendor) of the
one part and NG KIM PONG trading as NG KEH & SON of
No.37 Ceylon Lane, Kuala Lumpur (hereinafter called
the Purchaser) of the other part.

WHEREAS the Vendor is the registered owner of
the 22 lots of land described in the attached Sche-
dule hereto (hereinafter referred to as the Property)
which the Vendor has agreed to sell and the Purchaser
has agreed to purchase under a separate Agreement.

LND WHEREAS the Vendor has called for Tenders
for the erection of 21 Terrace Houses on the said
Property in accordance with the Building Plans
approved by the Town Council, Klang as Approved Plans
Nos. 185/55, 1854/55, 185B/55, 185C/55 and 185D/55
and has decided to award the Contract to the success-
ful Tenderer, CH'NG SION KENG of No. 37, Kapar Road,
Klang (hereinafter called the Contractor) for the
sum of Dollars One hundred and Eighty Thousand and
Six Hundred Only (8180,5600.00) including Sanitary
and Electrical Installations and water supply.

AND WHEREAS thz Vendor is desirous of retaining
the lot of land mentioned in the said Schedule as
Certificate of Titlsz No. 15629 for Lot 392 Section
24 in area of 1,600 square feet in the Town and
District of Klang, State of Selangor and marked (/)
to which the Purchaser hereby agrees,

NOW in consideration of the said separate
Agreement in respect of the sale of the 22 lots of
land mentioned in the sald Schedule by the Vendor to
the Purchaser and the premises and the Agreement
herein IT IS HEREBY MUTUALLY AGREED among the parties
hereto as follows:-

1. That the Purchaser agrees to re-sell and the
Vendor agrzes to re-purchase the land under Certifi-
cate of Title No., 15629 for Lot 392 Section 24 in

Exhibits
D.J.2.
Agreement for
re-sale of
land.

24th March 1956.
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Exhibits

D.12,.

re-sale of
land.
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area of 1,600 square feet in the Town and District

of Klang, State of Seiangor desciribed in the Schedule
and marked (£) for the sum of Dollars Three Thousand
only ($3000.0C) which sum cof monev shall be deducted
by the Purchaser from the sum of Dollars Twentv-seven
Thousand only (£27,000.00) to be paid by the Pur-
chaser to the Vendor on or before the 23%rd day of
December 1956 as contained in the separate Agreement
abovementioned.

2. The Purchaser shall construct for the Vendor 10
one Terrace House on the land Lot 392 abovementioned

in accordance with the Approved Plans abovementioned
including one Washing Well and one Washing Stool in

-the Kitchen, Sanitary Installetion, Electrical Insta-

llation for ten Lighting Points and Water Supply for

four Water Taps and the making of {the roads and back
lanes at an inclusive price of Dollars Eight Thousand
Six Hundred only (g8,600.00) to be paild by the Vendor

to the Purchaser as and when Progress Payment Certi-
ficates are issued by the Superintending Architect, 20
Iee Eng Tong of Klang. The Professional Fee pay-

able to the Superintending Architect in respect of

the Terrace House herein referred to shall be paid

by the Purchaser.

3. As from the 1lst day of_Janﬁary 1956 the Vendor
shall be liable to pay the Quit rent and Assessments
in respect of the said Lot 392 abovementioned.

4, In the event of any claim by the successful
Tenderer, Ch'ng Siong Keng abovementioned upon the

Vendor arising from the non-award of the Contract to 30
the said Contractor by the Vendoir, the Purchaser

hereby agrees to indemnify and keep indemnified fthe
Vendor against any loss, claim, proceeding cost or
expense arising out of any claim by the said Contrac-
tor.

5. The Cost and incidental to this Agreement shall
be borne by the Purchaser.

R In the event the Purchaser falls to observe any

of the conditions contained herein the Vendor sheall

have the right to cancel the separate Agreement above- 40
mentioned and the advance money paid to the Vendor by

the Purchaser under the said separate agreement above-
mentioned shall be forfeited to the Vendor as liqui-
dated damage.

7. This Agreement shall be binding upon the heirs,
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successors, logal representatlives and assigns of the Exhibits
pvarties hereto, :
D.12.
IN WITNESS WHEREQF the parties hereto have here-
unto set thelr hands the day and year first above Agrecment for
written. re-sale of
land.
Signed by the saild Véndorg YEOW KIM PONG REALTY LTD.
in the presence ofs- Sd. Illegible 24th March 1956
Managing Director. - continued.

Sd. Illeglble

Signed by the sald Pur-

chaser in the presence ofg Sd. Ng Kim Pong

Sd. 1lllegible

SCHEDULE ABOVE REFERRED TO

Certifi-

cate of
Title Tot Section Area Town District
15619 382 24 1,600 sq.ft. Klang Klang
15620 383 24 1,600 " " "
15621 384 2L 1,600 " " "
15622 385 24 1,600 " n "
15623 386 24 1,600 " " ;
15624 387 24 1,600 " " "

15625 388 24 1,600 " L "
15626 389 24 1,600 " " n

15627 390 24 1,600 " " "
156286 391 24 1,600 " " "
15629 392 24 1,600 " " "
15630 293 24 3,087 " " "
15631 394 24 1,600 " " "
15632 395 24 1,600 " i "
15633 396 24 1,549 " " "
15654 397 24 1,684 v " "

15635 398 24 1,654 " . "
15636 299 24 1,625 " " "
15637 koo 2h 1,596 " " "
15638 401 24 1,566 " " "
15639 hoe 24 1,538 " " "
15640 1103 24 oa.lr.22p. " "




