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No, 19 of 1959 


117 THE PRIVY COUNCIL 


O N A N A P P E A L 

PROM THE SUPREME COURT OP CEYLON 


BETWEEN 


S.A. SUPPIAH	 (Plaintiff) Appellant 

- and -
 UNIVERSITY OF LOW DOM 


1. LILY GNANARATNAM KANAGARATNAM 	 VV.C.I. 

of Nuwara Eliya 
 - 7 FEP 
10 2. BALARATNAM KANAGARATN AM 


3. JAYARANIE KANAGARATNAM 
 INSTITUTE OF A DY AN CEO 
4. THIAGARATNAM KANAGARATNAM 
 LEGAL S t UDiAS 
5. KIRUPAIRATNAM KANAGARATNAM 

6. THEIVARANEE KANAGARATNAM, the 
 r n o q q 
2nd to 6th (minors) by their t- J 1) J guardian-ad-litem 
7. JAMES ALBERT NAVARATNAM of 


Nuwara Eliya 

(substituted for J. J, Kan agar at nam 


20 deceased. 1st Defendant) 

8. S.R. THAMBIAH (2nd Defendant) 

9. S.S. SELLIAH PILLAI (3rd 


Defendant) Respondents 


CASE FOR THE APPELLANT 


Re cord 

1. This is an appeal from a judgment and decree of- p.133 

the Supreme Court of Ceylon dated the 8th July, 1957, p.137 

setting aside a judgment and decree of the District p.121 

Court of Nuwara Eliya dated the 5th February, 1954, p. 126 

and ordering that the Appellant's action be dismissed 


30 with costs both in the Supreme Court and in the 

District Court, The judgment and decree thus set 

aside had declared that the Appellant was entitled 

to a fractional share (fixed in fact at 42,559 in a 


145,185 

building known as the Tivoli Theatre, Nuwara Eliya 

and the equipment thereof. 
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2. The main question which arises on the appeal is 

whether a right of co-ownership, based upon the jus 

superficiarium, arises where two or more persons 

spend money on the erection and equipping of a 

building on land of which one of them is a lessee. 


3.; In 1944 the Appellant Suppiah was carrying on 

in Kandapola a textile business in partnership with 

the 9th Respondent (hereinafter referred to by name 

as Selliah Pillai) under the name and style S.P.R.M; 


 Selliah Pillai & Go. The 8th Respondent (hereinafter 10 

 referred to by name as Thambiah) was at that time in 


 Government service as a Sanitary Inspector, but was 

 apparently minded to obtain a discharge on medical 


grounds having completed pensionable service of ten 

years. He had been at school with the Appellant 

and was:anxious to join the Appellant's firm as a 


 partner. His proposal was accepted and the old firm 

 S.P.R.M. Selliah Pillai was wound up, the business 


 being transferred to a new partnership under the 

name Yictory Trading Company, the partners as 20 

registered being the Appellant, Selliah Pillai and • 


 Thambiah's brother Sivagnanam. The latter, however, 

 was merely a nominee for his brother Thambiah who 

 provided the cash contribution of Rs. 5000/- but 


 could not allow his name to appear as a partner, 

 being still a Government employee. The Yictory 

 Trading Company then widened its activities so as to 


 comprise the business of estate suppliers, forward
ing agents, lorry owners and hiring car owners, a 

bakery, general merchants and dealers in firewood 30 

and building contracts. 


 4; Thambiah then conceived the idea of opening a 

 cinema, and was attracted by a piece of land in 


Nuwara Eliya owned by a widow named Moraes and 

having upon it an army building.• The rent demanded 


 (Rs. 250/- a month) was, however, too high for the 

Yictory Trading Company. Thambiah thereupon 


 (according to his account) approached J.J. 

Kanagaratnam who was Chairman of the Nuwara Eliya 

Urban Council and Shroff at the local Court with a 40 

view to the latter using his authority and influence 


 to obtain a lease at a'lower rent. Kanagaratnam, 

however, disputed this, his evidence being that it 

was entirely his own idea to take a lease, although 

he had been told by Thambiah that his attempts had 

fallen through. In the absence of any finding by 

the trial Judge as to whether or not Kanagaratnam 

was acting on behalf of the Yictory Trading Company 


2. 




in negotiating for a lease, this part of the history

is doubtful as both Thambiah and Kanagaratnam were 

manifestly unreliable in many respects as witnesses. 


5. However it came about, a lease was in fact

entered into by Kanagaratnam with the widow Moraes 

(by her attorney) of the relevant piece of land in 

Nuwara Eliya on the 31st October, 1946. It was a 

lease for twenty years with an express covenant by

Kanagaratnam to erect such buildings as he might 


10	 like to put up, such buildings to pass to the 

landlord at the expiration of the term without any

compensation for them as improvements. The rent was 

Rs. 165/- per month and on account of this rent 

Rs. 3000/- had to be paid in advance. 


6". The project to which Kanagaratnam, Selliah ' 

Pillai, Thambiah and the Appellant were now committed 

was to erect a cinema on the land, the idea being

that in due course a limited liability Company would 

be formed to take it over and run it. Each of these 


20 four put up Rs. 10,000/- towards the project and it 

was intended to have six further subscribers of Rs. 

10,000/-, making a total subscribed capital of Rs. 

100,000/-.- In fact Rs. 10,000/- was put up by one 

Ranasinghe, and one Karuppiah Pillai and one Dr.Silva 

each put up Rs. 15,000/-, but all these " subscribers 

covered themselves at that stage by-taking promissory

notes or personal promises to repay. Attemps to 

find further capital apparently failed and, as the 

building costs increased, they were met by the 


30 original four protagonists either out of their own 

resources or by money which they succeeded in 

borrowing. The upshot was that the total building

costs, including the necessary hire purchase costs 

of the equipment for a cinema, amounted in all to 

Rs. 145,185/70 of which the Appellant had contributed 

Rs. 42,559/-, and Kanagaratnam had contributed Rs. 

26,848/- after giving credit for the building which 

had existed on the site to the extent of about Rs. 

3,000/-. The prospective shareholders, no doubt 


40 alarmed by the capital cost incurred in erecting

the cinema, then declined to proceed any further by

taking up any shares and exercised their personal 

rights to have their money back. The nett result 

was that the whole project was left to be carried 

by the original four promoters. Not unnaturally the 

quarrels between them tended to become bitter. 


7. The cinema was opened on the 10th July 1947,

building having commenced in November 1946 as soon
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as Kanagaratnam had obtained the lease. Thambiah 
was the first manager, but he soon departed to get 
married as a cure for the neurasthenia which was 
the ground for his being medically boarded.out of 
Government service. The conscientious Selliah 
Pillai, who had kept all the records of the 
expenditure upon which the trial Judge relied and 
who was'first in the Judge's order of merit as a 
witness, then took over for a short while but then 
handed over to Kanagaratnam about June 1948,
Thambiah and Selliah Pillai both applied profits 
which were available towards discharging original 
capital debts, but when Selliah Pillai had given up 
the unequal struggle, after a violent scene with 
Kanagaratnam which resulted in proceedings in the 
Magistrates Court, no accounts were rendered to 
anyone, and Kanagaratnam ran the cinema entirely as 
he pleased on the assumption that he as lessee of 
the land was the only person concerned. 
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 8. The Tivoli Theatre was registered under the
Business Names Ordinance on the 17th February 1948, 

 the application having been sent in, after a 
prosecution had been brought, on the 28th January 
1948, The commencement of business being given as 
the 10th July 1948 and the partners as Kanagaratnam, 
Selliah Pillai,.Thambiah and the Appellant. About 

 the same time instructions were given to a proctor 
 with a view to the drawing up of a formal partner

ship deed, but nothing came of this. In November 
 1948 there was apparently an arbitration to'try to

resolve thedisputes which had been going on, and 
 in the result an agreement dated the 19th November 

1948 was entered into. Under this Agreement 
Selliah Pillai was to take over the whole of the 
running of the cinema and pay off all debts and 
liabilities due to persons set out in the Schedule; 
Thambiah and the Appellant were to pay to Selliah 
Pillai Rs. 5000/- each as being their share of the 
losses up to date; Kanagaratnam was to be paid 
back his capital contribution of Rs. 26,848/- less
whatever was due from him as commission to 
suppliers for the period while he had been 
managing; and Kanagaratnam, Thambiah and the 
Appellant were to assign to Selliah Pillai "all 
their right title and interest in the said Tivoli 
Theatre, the leasehold interest in the land on 

 which the same stands and the income less advances 
 for the portion sub-leased." Unfortunately that 

 agreement fell through and was never performed. • 

 20 

 30 

 40 
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10

20

A further arbitration then apparently took place, 
and an agreement under date the 12th February, 1949, 
was prepared on the basis that Kanagaratnam would 
take over the cinema and'be responsible for paying 
off the debts less R3. 5,000/- which was to be 
contributed by Thambiah, Selliah Pillai and the 
Appellant. The agreement accordingly listed 
creditors to the amount of Rs, 15, 000/- which the 
latter three undertook to pay and indemnify 

 Kanagaratnam against. This arrangement again fell
through as Selliah Pillai declined to sign it.
9. The present proceedings were started in the 
District Court of Nuwara Eliya by "the Appellant by
Plaint dated the 19th June, 1950, citing as 
Defendants Kanagaratnam, Thambiah and Selliah Pillai. 
Against the last two the Appellant claimed no relief 
and made it clear that they were joined for conformity 
only. Against Kanagaratnam the Appellant claimed 

(1) that he be declared entitled to one
 fourth share of the said theatre and the plants 

and machinery thereof 
(2) that he be placed in quiet possession 

of the said one-fourth share 

Record 

 P.94, 1.19 
 p.86, 1.24 

 pp.25-7 

P.26, 1.34 

30

(3) that Kanagaratnam be ordered to account 
to the Plaintiff for his share of the rents and 
profits from June 1948 up to date of action 

(4) for judgment against Kanagaratnam for 
such sum as might be found due on such 
accounting 

 (5) for costs of the action and for such 
further and other relief as to the Court should 
seem meet. 

40

The basis of these claims was that the Appellant and
Kanagaratnam had acted jointly in building the said
theatre and equipping it with plant and machinery 
and were thU3 entitled to the theatre together with 
its plant and machinery in the proportion of one 
quarter each, the other two Defendants being joined 
as being also co-owners entitled to one quarter each. 

 1 0 . The Answer of Kanagaratnam was to deny that any
cause of action had accrued to the Appellant, to set 
up that he was lessee of the land on which the theatre 
was built and to aver, inter alia, that :

P«26, 11.9
 13 

 pp.27-8 
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Record 
p.28, 1.11 "(5) The plain-tiff and the defendants with 

full knowledge of the fact that the property 
belonged to (widow Moraes) and that this 
defendant was the lessee contributed monies 
and put up the said building with a view to 
running a theatre known as the Tivoli Theatre; 
and that as lessee this defendant is entitled 
to be in possession of the said property for 
the period of the lease. 

(6) As a matter of law this defendant states
that as there is no notarial writing giving any 
shares to the plaintiff and the other 
defendants, the plaintiff cannot maintain this 
action. 

 10 

p.28, 1.28 (10) This defendant further states that the 
plaintiff cannot maintain this action and ask 
for an accounting as the agreement to carry 
on business at the said Tivoli Theatre is not 
in writing and as the capital is over Rs. 
1,000/- and in fact the said business was
carried on in partnership." 

11. On the 29th February 1952 issues were framed 
which are set out in full in the Record. 

 20 

pp.30-31
p.49, 1.5

p.100, 1.45

 12. The trial started on the 29th February 1952 but 
 after running for two days it was not resumed until 

the 6th March 1953, by which time the District 
Judge had been transferred to another Court and 

 declined to return in order to continue the hearing. 
The proceedings therefore started de novo before 
the new Judge. 30 

p.124, 1.21
13. The evidence for the Appellant consisted, apart 

 from document s, of oral evidence by Thambiah 
(assessed by the learned Judge as a very bad fourth 
among the witnesses), Selliah Pillai (placed first 
in order of merit among the witnesses) and the 
Appellant himself (placed second in order of merit). 

p.95, 1.4

p.95; 1.7
p.95, 1.16

 14. At the close of the Appellant's case his 
Counsel wished to raise an issue that on the evidence 
as it had emerged Kanagaratnam was in possession as 
a trustee on behalf of himself and his fellow co
owners and was therefore a trustee for them, having 
regard to section 92 of the Trusts Ordinance, 

 Counsel for Kanagaratnam objected that this raised a 
 new case he was not prepared to meet, and the Judge 

reserved consideration of the point. 

 40 
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16. The Judge at the same time of his own notion

took the point that an action for declaration of 

title had been joined with an action for profits 

from a partnership and that no leave having been 

obtained from the Court pursuant to sedtion 35 of 

the Civil Procedure Code, there was a misjoinder of 

cauae3 of action. This was reserved for further 

argument a week later. 


17. The argument for the Appellant was in effect

10 that the-claim was that the Appellant was a co-owner 


and that, as the property brought in an income, the 

claim to mesne profits was a claim to an appropriate 

share of the income and was quite independent of any 

question of partnership. It was Kan agar a tn am1 s case 

that there was all along a partnership, but the 

Appellant's case was that it was co-owners, not 

partners, who had built the theatre and their rights 

derived from co-ownership even if thereafter, for 

the purpose of running the business in the theatre, 


20	 a partnership had been formed. For Kanagaratnam it

was argued that mesne profit would have to be a 

specific sum and as the claim was for an accounting 

and not for a specific sum, that postulated a 

partnership. The Judge reserved his decision. 


18. On the 20th August 1953 the Judge gave his

reserved decision on the points as to misjoinder and 

the Trusts Ordinance. His conclusion was that mesne

profits were founded upon wrongful possession, that

possession of a co-owner of joint property is 


30 presumed to be possession of all the co-owners, that 

in the absence of proof of ouster no claim for mesne 

profits could be maintained, and that claiming a 

share of profits of the business run at the theatre 

together with a claim for declaration of title 

offended against section 35 of the Civil Procedure 

Code and that he ought not to give covering sanction 

now. He gave leave to apply to amend by striking

out the claim to an account, In view of this ruling 

he held that the question as to holding the lease in 


40	 trust did-not arise. If an application to amend 

were made, he ordered that the Appellant should only

hove half costs up to that point in the event of his

being successful. 


19. On the 12th October 1953 the action continued,

Kanagaratnam being colled for the Defence. The 

essence of the case he sought to make W03 that there

had all along been a partnership and as the capital
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involved was over Rs. 1,000/- and there was no 

notarial writing, he was not subject to any action 

at law if he appropriated the whole outcome to his 


 own use and benefit. In support of this he sought 

 to say that he did not know that the other parties 


 had contributed anything at all; that if they 

 borrowed money in order to further the enterprise 


they did so as partners so as to make him also 

 liable, alternatively that he did not know for what 

 purpose they were borrowing money, that he had io 


 taken a lease entirely on his own and was entitled 

 to a rental of Rs. 250/- a month once the theatre 


started running. 


 20. On the 5th February 1954 the Judge gave his 

judgment. He stated that the trial had been 


 confined to the determining of what fractional 

 share if any the Appellant was entitled to in the 

 building now called the Tivoli Theatre. Apparently 


 an application was made to delete the claim to an 

accounting, but only on the basis that the order 20 

should be canvassed on final appeal if necessary, 


 He indicated, quite accurately, that "the case for 

the plaintiff is that the partnership or company 

which was to do business in the building was to 

come into being only after the building was 

completed and that the building itself was not 

an asset or liability of the partnership but was 

a building co-owned by the plaintiff and the 1st, 


 2nd and 3rd defendants." He indicated early on 

that "I come to the conclusion that the association 30 

in regard to the building was not a partnership", 

and he then gave detailed reasons based on the 

evidence in support of his view. The Appellant 

respectfully craves leave to adopt the Judge's 

reasons in toto. The Judge thought that it-was 

right to assess the shares of the co-owners, not 

on the basis that there were four of them and that 

each should therefore have a quarter, but on the 

strict mathematical proportion of the contribution 

of each tovvards the total amount spent. The 40 


 learned Judge pointed out that a right in a 

"superficies" was well known to Roman Dutch law 

and rejected the argument that a notarial document 


 was necessary to such right, Kanagaratnam being 

well aware of the fact that the building was being 

put up as a joint venture could not be allowed to 

use the Statute of Frauds as a means to enrich 


 himself by fraud. The Judge accordingly directed 

that decree be entered for the Appellant in the 
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terms found, in the Record. Rccord 

10

21. Kanagaratnam then filed a petition of Appeal
against this judgment and decree on the same day, 
the 5th February 1954. There was then considerable 
delay owing to Kanagaratnam's death and the need to 
substitute his heirs as parties. At a later stage, 
namely on the 25th June 1956, a petition of Cross 
Appeal was lodged by the Appellant urging that the 
Judge should have declared that Kanagaratnam was a 

 trustee and accountable on that ground for all 
assets, monies and properties received by him in 
that capacity. 

 pp.127-132 

20

22. The case came before the Supreme Court of
Ceylon on the 17th and l8th June 1957 and judgment
was delivered on the 28th June 1957 by Sansoni, J.,
de Silva, J. concurring. The judgment does not 
indicate any dissent from any of the findings of 
fact of the District Judge, The basis of the 
judgment i3 that the ownership of a building vests 

 in the owner of the land in which it stands and that 

 p.133, 1.12 
 pp. 133-136 
 p.135, 1.15 

a servitude, such as a jus superficiarium, is only 
maintainable against an owner of the soil. In 
support of this view he relied on a judgment of 
Drieberg, J. in Samaranayake v. Mendoris (1928) 30 
N.L.R. 203. He found objections in the argument
that the jus superficiarium had arisen by virtue of 
the de facto erection of the building, or the 
Appellant's expense in part, which he summarised 
under two heads, namely : 

 p.135, 1.30 

30 (a) The plaintiff's claim was to an undivided 
l/4th share of the building and not to a jus 
superficiarium and he could not be allowed to 
make out a case different from that in his plaint. 

(b) The only methods by which a just 
superf iciarium could arise were either notarial 
instrument or prescription. 

With regard to the cross appeal the learned Judge
indicated that the Court had not entertained 

 p.136, 1.20 

40
argument in support of it because the Appellant if 

 dissatisfied with an order made during the trial 
ought to file an appeal against it there and then. 
In accordance with this judgment the appeal was
allowed, the decree appealed against set aside and 
the action dismissed with costs to be paid by the 
Appellant in the Supreme Court and below. A decree 
of the same date was entered accordingly.

 p.136, 1.30 
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23. The Appellant respectfully submits that these 

reasons in the Supreme Court judgment were each 

and all of them erroneous. 


(1) Kanagaratnam was 'an. "owner" of the soil 

as he was the holder of a twenty year lease. 

No doubt widow Moraes, unless she assented to 

the erection of the building, would .not, after 

termination of the lease, be affected by a 

servitude incurred by her tenant, but that 

question was never in issue. The claim was 10 

solely against Kanagaratnam as soil owner for 

20 years, and there is no principle of Roman 

Dutch law' which entitles such a person to claim 

exclusive ownership during the term of buildings 

erected at other people's expense with his 

knowledge on land which-he owns as tenant. 


(2) A plaintiff is not obliged in his 

pleadings to sot out the law on which ho relies: 

he pleads the fact and it is for the Court to 

determine as a matter of law what relief those 20 

facts, if established, entitle him to. 


(3) It is wholly irreconcilable with the 

very nature of a just superficiarium that it can 

only arise by notarial instrument or prescription: 

it arises as a matter of legal principle from 

conduct: any other view turns the Frauds 

Ordinance into an instrument of fraud. 


(4) It is wholly unreal to assert that an 

order made during trial must be appealed there 

and then. It took the present case over three 30 

years to get to the Supreme Court: it would be 

intolerable that the hearing of a part-heard 

action should be held up for that length of time 

pending an appeal to the Supreme Court of an 

order made during the hearing. In any event it 

was expressly stipulated in the present case that 

a full right to ventilate the matter in the 

Supreme Court was reserved and it is a denial of 

justice if this stipulation is nullified. 


It can in any event be objected that the. 40 

Supreme Court itself erred in deciding the case 

fundamentally on a point which had never been urged 

or argued. The pleading point dealt with in (a) 

above was no doubt•covered by paragraph (j) of the 

Petition of Appeal, but neither in the Defence nor' 

in the issues nor in the arguments nor in the 


10 
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Petition of Appeal is there any hint of objection on 

the lines that a leaseholder is not subject to such 

a servitude. 


24. Conditional leave to appeal from the said 

Judgment and Decree of the Supreme Court of Ceylon p. 140 

dated the 28th June 1957 was given by the Supreme 

Court on the 26th June 1957 and this leave was made 

final on the 28th August 1957. p. 143 

25.	 The Appellant humbly prays that this appeal be 


10	 allowed and the Judgment and Decree of the Supreme 

Court of Ceylon dated the 28th June 1957 and the 

Judgment and Decree of the District Court of Ruwara 

Eliya dated the 5th February 19 54 may be restored 

with the addition of an order for an account of 

mesne profits from June 1948 for the following amongst 

other 


R E A S O N S 


1.	 BECAUSE the Appellant's right as co-owner was 

fully established by the evidence as accepted 


20 by the District Judge; 


2.	 BECAUSE on the facts as found by-the District 

Court the Appellant was entitled, as against 

the Defendant Kanagaratnam and his heirs to a 

declaration of entitlement to a share in the 

building referred to and its plant and 

equipment; 


3.	 BECAUSE on the facts as found by the District 

Court the Appellant was entitled to possession 

of his proper share of the said building, plant 


30	 and equipment; 


4.	 BECAUSE on the facts as found by the District 

Court the Appellant was entitled to a portion 

of the benefit derived by the Defendant 

Kanagaratnam and his heirs as a result of their 

assumption of exclusive occupation of the said 

building, plant and equipment and the District 

Court was wrong in ruling to the contrary; 


5.	 BECAUSE the claim that the whole enterprise was 

the subject of a partnership and as such, having 


40	 regard to the capital involved, was not 

accountable, was expressly rejected by the 

District Court; 
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6.	 BECAUSE the claim that the Appellant's rights 

were defeated by absence of notarial instrument 

was bad in law; 


7.	 BECAUSE on the facts as found by the District 

Court Kanagaratnam was a trustee for the 

Appellant, to the extent of his appropriate 

share, of the building and of its plant and 

equipment and of the profit derived therefrom; 


8„ BECAUSE the Supreme Court ought not to have 

rejected argument on the Appellant's cross 10 

appeal; 


9.	 BECAUSE on all essential factual matters there 

are concurrent findings of the District Court 

and the Supreme Court and on these findings 

the Appellant is entitled to the relief claimed 

in the action; 


10.	 BECAUSE the decision of the District Court on 

the question of costs was unjust and ought to 

be varied; 


11.	 BECAUSE the District Court ought to have made 20 

an order for possession as prayed; 


12.	 BECAUSE the decision of the District Court, 

except in the respects indicated above, was 

right and ought to be restored (subject to 

amplification as regards the relief accorded 

and variation as regards costs); 


13.	 BECAUSE the decision of the Supreme Court of 

Ceylon was wrong and ought to be reversed. 


STEPHEN CHAPMAN. 


S. AMERASINGHE.	 30 


T. M. RAJARATNAM. 
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