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IN THE PRIVY COUNCIL	 No. 32 of 1960 


ON APPEAL FROM 


THE HIGH COURT OF AUSTRALIA 


BETWEEN: THE COUNCIL OF THE SHIRE 


OF ASHFORE (Plaintiff) Appellant 


and -


DEPENDABLE MOTORS PTY. 

LIMITED (Defendant) Respondent 


RECORD OF PROCEEDINGS 

No .1 
10 


AMENDED ISSUES FOR TRIAL 	 In the Supreme 

Court of New 

South Wales 
IN THE SUPREME COURT 


No. 1776 of 1954 
OF NEW SOUTH WALES ) 	 No .1 

Amended Issues 

for Trial. 
BETWEENi 
 ASHFORD SHIRE COUNCIL 2nd July 1954 


Plaintiff 


- and -


DEPENDABLE MOTORS PTY. 

LIMITED 


20 	 Defendant 
WRIT issued: 30th March, 1954. 


DECLARATION dated 2nd July, 1954, as amended at 

Hearing. 


SYDNEY THE COUNCIL OF THE SHIRE OF ASHFORD 

TO WiT "being a body corporate and entitled to 


sue in and by its said corporate name 

and style by TERBENOE JOSEPH O'CONNOR 

its Attorney by his Sydney Agent WILLIAM 

SYDNEY MELVILLE sues DEPENDABLE MOTORS 
30 PTY I LBIITED being a Company duly in
corporated and liable to be sued in and 

by its said corporate name and style for 
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In the Supreme 

Court of New 

South Wales 


No .1 

Amended Issues 

for Trial 


2nd July 1954 

continued 


* 

that by an agreement made by and between 
the plaintiff and the defendant the de
fendant bargained and sold to the plain
tiff and the plaintiff bought from the 
defendant a certain tractor and fittings 
including a IQ'IO" Cable dozer for the 
price of Six thousand seven hundred and 
fifty one pounds fourteen shillings 
(£6751.14.0) and the plaintiff made 
known to the defendant that it required 
the said tractor and fittings for road 
construction work and that in such road 
construction work the said tractor would 
be required to push the said dozer blade 
drag a 6-8 yard carry-all scraper scoop 
and to clear land and~"the plaintiff re
lied on the defendant's skill and judg
ment and the said goods were of a des
scription which it was in the course of 
the defendant's business to supply and 
thereby it became and was a term and 
condition of the said agreement that the 
said goods should be reasonably fit for 
the said purposes YET, the said goods 
were not reasonably fit for the said pur
poses or any of them whereby same were 
of no use or value to the plaintiff and 
the plaintiff has incurred expense in 
and about the use of the said goods and 
was otherwise greatly damnified. 

10 

20 

30 
2. AND for a second count the plaintiff be

such a body corporate "as aforesaid 
entitled to sue as aforesaid sues 
defendant being a body duly incor

as aforesaid and liable to be 

m g 
and 
the 
poratea 
sued as aforesaid for that the plaintiff 
bought from the defendant a Breda 70D 
Crawler tractor equipped with a cable 
dozer for the price of six thousand seven 
hundred and fifty one pounds fourteen 
shillings (£6,751.14.0.) and the defen
dant dealt in goods of that description 
and that it thereby became and was a 
term of the said agreement that the said 
goods should be of merchantable quality 
YET the said goods were not of merchant
able quality and the plaintiff suffered 
the damages 
before set s in tne forth. 

first count herein

40 
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*
*
*

*
*
*
*

 AND for a third count the plaintiff 
being such a "body corporate as afore
said and entitled to sue as aforesaid 
sues the defendant being a body duly 
incorporated as aforesaid and liable 
to be sued as aforesaid for that in 
consideration, that the plaintiff would 
buy of the defendant a certain tractor 
equipped with a cable dozer at the 

 price of six thousand' sevenWuhdred' 
and fifty one pounds fourteen shill
ings (£5751.14.0.) to be paid by the 
plaintiff to the defendant for the 
same the defendant promised the plain
tiff that the said tractor was design
ed and built for road construction 
work and that the ssine Was suitable 

 for road construction work using the 
 said cable dozer which included push
 ing a dozer blade dragging a 6-8 yard 
 carry-all scraper scoop and clearing 
 land and that the same was an 85 horse 
 powerliractor and the plaintiff bought 

the said tractor equipped with a cable 
dozer of the defendant and paid it the 
said price for the same YET at the time 
of the making of the said promise by 
the defendant the said tractor equipp
ed with the said cable dozer was not 

 designed and built for road construc
tion work and was not suitable for 
road construction work which included 

 pushing the said cable dozer dragging 
 the said scraper scoop and clearing 
 land nor was the said tractor an 85 
 horse power tractor.whereby the said 

tractor equipped with a cable dozer 
was of no use or value to the plain
tiff and the plaintiff suffered the 

 damages in the first count hereinbe
fore set forth. 

In the Supreme 
Court of New"--" 
South Wales 

No .1 
Amended Issues 
for Trial 
2nd July 1954 
continued 

PLEAS dated: 1st December, 1954 as amended at 
Hearing. The Defendant by JOHN FRANCIS 
MANT its Attorney says that it did not 
promise as alleged. 
2. And for a second plea the Defen
dant as to so much of the first count 
of the declaration as alleges that the 
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In the Supreme the said goods were not reasonably fit 

Court of New"--" for the said purposes or any of them 

South Wales denies the said allegations and each 


and every one of them. 


No.l 3. And for a third plea the Defendant 

is to so much of the second count of th 
Amended Issues declaration as alleges that the said 
for Trial goods were not of merchantable quality 


2nd July 1954 denies the said allegation. 

continued 


4. And for a fourth plea the Defendant

as to so much of "the "'third count of the 

declaration as alleges that at the time 

of the making of the said promise by the 

Defendant the said tractor equipped with 

the said cable dozer was not designed 

and built for road construction work and 

was not suitable for road construction 

work which included pushing the said 


* 
 cable dozer dragging the said scraper 
* 
 scoop and clearing land nor was the said

* 
 tractor an 85 ho: 'se power actor denies 
U J 


the said allc igations ana each nd every 

one of them. 


REPLICATION 2nd March, 1955. 


The Plaintiff joins issue upon ai: the 

Defendant's pleas herein. 


DATED this 19th day of March 1957. 


W.S7"Melville 

Solicitor for the Plaintiff 

46 Pitt Street,

SYDNEY. 


* Amendments allowed at hearing. 
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No. 2 

JUDGE'S RULING ON DISCOVERY 


IN THE SUPREME COURT ) 
) 

OR NEW SOUTH WALES ) 


CORAM: FERGUSON J. 

IN CAUSES ) and a Jury of Four. 


Wednesday,14th November 

1956. 


ASHFORD SHIRE COUNCIL 


D5PENDABLE MOTORS PTY. LTD. 


MR. .MEFFFLSS q.C. with MR. OASSIDY for the 

plaintiff. 


MR.REYNOLDS Q.C. with MR. SINCLAIR for the 

"defendant. 


(At 2.15 p.m. Jury sworn and Mr. Me ares 

opens to Jury). 


(Mr.Meares called for. documents, the sub
ject of subpoena duces tecum - produced). 


MR.REYNOLDS: I would ash Your Honor's ruling 

in regard to the documents contained in that 

bundle. I do not know what my friend wants to 

see. If he were to indicate any particular 

document that he wants to see we might overcome 

the problem. 


MR.MSARS: I expect to see them at the earliest 

moment, Your Honor. We are asking the defendant 

about some informal discovery and we were given 

some information as to what he did have and did 

not have. I should like to know if my friend 

claims any form of privilege. 


MR.REYNOLDS: I'do not claim privilege, Your 

Honor. My only objection is that Mr.Mears be 


In the Supreme 

Court of Hew 

South Y/ales 


No.2 

Judge' s Ruling 

on Discovery. 


14th November 

1956 




In the Supreme 

Court of New 

South Wales 


No.2 


Judge1s Ruling 

on Discovery 


14th November 

1956 

continued 


Plaintiff's 

Evidence 


No.3 

;F.E.Bowman 

.Examination 


6. 


allowed to read only the things he is entitled to 

see. 


HIS HONOR: Are you prepared to indicate the docu
ments you do not object to? 


MR.REYNOLDS: I have not had an opportunity to go 

through them, Your Honor. I shall have it done 

overnight. If Mr. Meares wants any particular 

document at this stage it may be a document I have 

no objection to his seeing. 


CASE FOR THE PLAINTIFF 10 


No. 3 

EVIDENCE OF FREDERIOK ERNEST BOWMAN 


Sworn, examined, deposed: 


MR. MEARES:• Q: What is your address? A: No.51 

Dolans Pde., Oronulla. 


Q: Were you shire engineer for the Ashfora Shire 

Council in 1951? A: That is correct. I was ap
pointed to the position some time in March. 


Q: Are you still ?/orking for that Council? A: No. 

I left the Ashford Shire Council. I was there' for 20 

nearly 3 years. I left there at the end of 1953. 


Q: Who are you with now? A: I am now with 

Armco Pty. Ltd. They are manufacturers of metal 

pipes and so on. 


Q: Prior to your employment as a shire engineer 

in 1951 you had been working for the Sydney Water 

Board for 8 years? A: Approximately 8 years. 


Q: You were employed on civil construction ana 

designing work? A: That is right. 


Qs Were you with the Dept. of the Interior for 30 

5i years? A: . That is correct. 


Qs Y/ere you engaged as an engineer supervisin 
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construction on the Captain Cook Graving Dock? 

A; That is so. 


Q: Were you with the Sutherland Shire Council 

as an engineering assistant for about a year and 

a quarter? A; That is so. 


Q; Were you also working for the Blaxland 

Shire Council as a deputy engineer and at Glen 

Innes as engineer? A: V  d c , 

Q: Was that before your employment with the 

10 defendant? A: Yes, 


Q: Also, did you pass the necessary examina
tions to qualify you as a Local Govt. Engineer 

in 1941? A: That would be correct. 


Q: You were not certificated until 1949 be
cause of your not having had sufficient length 

of time in service in the various shires? A: 

In Local Goct. - that is right. 


Q: Were you in Sydney in March 1951 attending 

the Local Govt. Annual Engineers' Conference? 


20 As That is so. 


Q: Was that conference held in the week pre
ceding Easter Week? As Every year, yes. 


Q: At that time had you been appointed to the 

Ashford Shire? A: Yes. I had been appointed, 

but I had not taken up the appointment. 


Q: Did you receive a telephone call on ' or 

about 12th March 1951 from the Shire Clerk, Mr. 

Heyward? As That is right. 


Q: Following upon that conversation did you 

30 	 call out to Dependable Motors Pty. Ltd.? A: Yes. 


I am not sure - the following day, I think it 

was. Monday - the first day of the annual con
ference . 

Qs Would it be in March? A: Yes. It would 

be about 12th March or 13th March. 


Qs Did you go out to Dependable Motors Pty. 

Ltd.? As That is right. 


Qs Where are they situated? As Along Parra
matta Road - out Camperdown way. 


In the Supreme 
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South Wales 


Plaintiff's 

Evidence 


No.3 


F.E.Bowman 

Examination 

continued 
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In the Supreme 

Court of New 

South Wales 


Plaintiff' s 

Evidence 


No.3 


F.E.Bowman 

Examination 

continued 


Qs When you arrived there did you ask to see any
body? As Yes. I had been given the name of a man 

named Mr. Corney. I asked to see him and I was 

introduced to it'. Corney. 

Qs Did you-know what his designation was? As I 

was not sure, but I think he was the sales manager 

or something along those lines. 


Qs Would' you tell us in direct speech what was 
said and done by both of you then? As In the 
first place I said to Mr.Corney - I gave him my 10 
name and so on and I said, "I am here on behalf 
of the Ashford Shire Council. I understand they 
are interested in a tractor which you have for 
sale and I -would like to see it." He said, "There 
is the tractor over there' it was towards the 
front of the building. We v/alked over to the 
tractor and I said to Mr. Corney, "Can you tell me 
anything about it? and he proceeded to point out 
a few good points about the tractor - such as its 
robust construction. I think he bent down to 20 
look at it underneath and I bent down too. 
He pointed out the framework underneath and then 
he mentioned something about the construction of 
the tractor - which was unorthodox so far as 
tractors were concerned. He pointed out that the 
tracks were made on v/hat you would call unitary 
construction. The pads and the rails of the 
tracks were cast in one piece rather than assem
bled in two pieces, as is usual with tractors. 
MR.REYNOLDS: Qs Is that what he said or what you 30 

observed? Really, v/hat I observed. I men
tioned the fact to him - that they were construted 

somewhat along unorthodox lines and he said, "Yes. 

That is a special construction of this company. 

It is their own particular method. The tracks 

are made of a particular type of steel - speci
ally treated to give very long life ana work, and 

it has very high wear-resistance qualities". I 

think he then started the motor up. The motor 

seemed quite good actually. It ran for a few 40 

minutes. This was a fairly big tractor and it 

made a big noise in the showroom. He turned it 

off after a few minutes. We discussed it further 

and I said to him, "Tell me something about it. 

V/hat are its capabilities. V/hat is its horse
power?" and he said, "85 h.p." I said. "What 

about the weight?" and he said, "It is about 7 

tons in weight". I then asked,"Do not you think 
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30 

40 
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that is a bit low for the horse-power?" and he 

said, "Oh, no. There are 7 or 8 others in this 

particular make of tractor in operation at the 

moment". He mentioned one up the North Coast -

I think ifc was at Casino. I am not sure on 

that point There was another one up round 

Tamworth .somewhere, I think, and he said they 

v/ere giving good service. YYe had quite a 

lengthy discussion on the actual tracks of the 

machine. They were of a kind that I was a bit 

worried about - (Objected to). 


HIS HONOR: Q: Would you give the conversation
as well as you can? A: Well, it is difficult, 

of course. I cannot remember much that was 

said. He pointed out to me that the firm that 

had made the tractor - he said, "It is a very 

reputable firm. It is a very big firm engaged 

in the manufacture of locomotives as well as 

tractors. It is quite an outstanding firm in 

Italy". and he added that there was no doubt 

about the quality of the machine or the quality 

of the tracks. Then I said to him, "Will this 

machine•do the work we expect it to do?" and he 

replied, "What do you expect it to do?" I said, 

"It will be engaged entirely on road construc
tion work," and-lie said, "What does that en
tail?". I said, "Clearing, some clearing and 

a lot of dozer work, and quite a lot of scoop 

work.. The Council had already purchased a 6-8 • 

yard scraper scoop". It was a Le Tourneau make, 

purchased from Tutt Bryants. I then said, "this 

tractor will be required to haul that scoop. 

Will it be capable of doing that?" and he 

replied. "Yes. That is the type of work the 

tractor is built for. It is just the type of 

work to suit it." I then said, "The Council 

does require a dozer blade," and he said, "Yes. 

I know something about that. They want the 

dozer blade to fit on to the tractor". I then 

said, "That is right. Do you know a reputable 

firm which is capable of building a'good"blade?" 

and he replied, "Yes." I asked him, "Who are 

they?" and he said, "It is a firm called Brown 

and Bunyan". I said, "Do they build a good 

blade?" and he replied,•"Yes". '  I asked, "Weld
ed iron?" and he replied, "Yes" and I then 

said, "And one capable of doing the work and 

suitable for the machine?" and he replied, "Yes. 

You leave that to ma I will see that the proper 

size blade is fitted to the machine". After that 
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we had some further discussion, I cannot recall
very much of importance apart from that. I said, 

"All right. I will tell the clerk about this 

view and he will probably send you an order 

for the tractor". I left the place with the very 

firm conviction 
(Objected to; disallowed). 


MR. MEARES: Q: What did you feel about it after 

the discussion you had with him - (Objected to; 

disallowed; argued; not pressed). 10 


Q: Following the inspection did you go back and 

have certain discussions with the shire clerk 
either over the telephone or otherwise? A: Yes. 


(Order dated 16th March 1951? pro forma/ in
voice and cheque, together with receipt, call
ed for and produced.) 


MR. REYNOLDSs I object to the cheque and receipt 

being tendered, Your Honor. 


(Documents tendered and marked; Exhibit A.) 


MR. MEARES: Q: Can you tell us, approximately, 20 

when it was that the tractor arrived in the Shire? 

A: It would be some time in May - round about the 

middle of May,. I think. 


Qs How did it come up? As It was brought up on 

a lorry - from Inverell only. I do not know how 

it arrived in Inverell. It came up from Mr.Wil
kins1 Garage. Mr.Wilkins had taken the power
control unit from the tractor. It arrived one 

Sunday morning. It passed the house where I was 

living. I went down to the Workshop and Mr. Wil- 30 

kins was there. I think he we-.s driving the lorry. 

We had a short conversation about the thing and 

he then started the motor up. There had been pre
vious conversation about the power-control unit. 

I think there was some -


Q: I do not think we need worry about that. It 

was fitted on? As Yes. Mr. Wilkins started the 

motor and showed me the thing was fit. 


Q: When it arrived on the Sunday about the middle 

of May was the bulldozer blade fitted to it? 40 

A.: Yes. 


Qs At that time did the Council have any other 
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tractors? A: Yes. It had quite a few tractors. 

I think it had two T.D.9's - they were Inter
national tractors. There was a Cletrac tractor 
a Fiat.. I think there was a T.0.14 - another 

International unit. 


Q: Did you have a workshop there? A: There was 

quite a good workshop up there. 


Q: Who was in charge of the workshop? A: A 

mechanic by the name of Ted Ackhurst. 


10 	 Q: Did he have any mechanics under him? A:Ye3. 

I think there were three at the time. 


Q: Did you arrange for the appointment of a 

driver for the tractor? A: That had been 

already arranged. The driver's name was Kramer. 


Q: Did the tractor start work the following
day? A: Yes. It was a Monday. It went out 

to the Coolatai Road. 


Q: From then until when the tractor was 

"grounded" whereabouts did it work and what type 


20 of v/ork did it do? A: It started work on the 

Y/allengra-Coolatai Road, That would be about 

20-30 miles from Ashford. The work there was in 

connection with road construction. Clearing was 


' involved, and bull-dozing. 


Q: When you say clearing and bulldozing. Is 

clearing different work from bulldozing? A: 

Clearing means the clearing of trees from the 

roadway. 


Q: How is that done? A: According to the 

30 size of the growth - the small stuff is pushed 


straight over with the blade of the bulldozer. 

The larger trees have to be rooted round with 

the blade to start off with - a bank is built up 

on the pushing side of the tree to allow the 

blade to be used on the high side and the trunk 

of the tree is pushed over. If the tree is too 

large for the tractor to push it over then one 

of the boys would go up the trunk and put a rope 

round it and a tackel is put on it. It is 


40	 pulled over. It was attached to another tractor 

with block and tackle and to a back stop furth
er away and it would give some assistance to 

the tractor. 
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Qs Is that a normal user for a tractor in road 

clearance? As Yes. 


Qs Was this the first time you had seen a trac
tor or had you had anything to do with tractors 

previously? A: I had used tractors for some 

time "before that - various makes. 


Q: Had you used them in connection with road 

clearance work in other shires and municipalities? 

A. Yes. 


Q: What was the other expression - bulldozing? 10 

As Actually the material is shifted from the 

side of the•road up on the formation itself. In 

other words, building a mound according to the 

requirements - two, three or four feet high 

building a mound of earth and levelling it off, 

and so on. 


Q: Was this done for the purpose of making the 

road? As Reconstructing the road. 


Q: With VOU2? GX"DG3?iGllC0 « WciS this unusually 

heavy work - unusually light work - what sort 20 

of work do you say that it was? As Average work 

In this particular instance there had been some 

rain and in this area there is quite a lot of 

black soil. That was a bit sticky. That soil is 

not very good for working under those conditions 

insofar as it sticks to the tracks and makes it 

awkward. That has'got something to do with per
formance and output, and so on. 


Q: Do you say that those conditions were very 

unusual? As No. After any rain those conditions 30 

v/ould prevail in this type of country. 


Qs It was working on the Wallengra-Ooolatai Road 

for roughly a week, do you say? As Actually it 

worked about a week ana then we had some trouble 

with the machine. 


Qs What other places did it work in? As It 

worked for a short time on the Ashford - Wallangra 

Road. Then it was on the Wallangra - Inverell 

Road. 


Qs V/hat was the work to be done on the Ashford - 4-0 

Y/allangra Road? As I think it was the putting 

in of a culvert - building up the formation. The 

work was not extensive. 
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Q: 'That about the Wallangra-Inverell Job? A: 

It was concerned with the relocation of a short 

section of road due to the installation of a big 

culvert. Pi'obably, there was near enough to a 

quarter mile of road involved. 


Q: Was it being worked with the dozer blade or 

scoop on those two roads? 'As On the Ashford-

Wallcngra Road it would be using the dozer blade. 

I am not sure whether the scoop was attached to 


10 	 it on that road later or not. On the Wallengra-

Inverell Road it was used entirely with' the 

scoop. 


Q: With the six-eight yards scoop? A: That is 

so. 


Q: What does it do then. Does it just scoop 

up the earth? A: Actually the scoop is a four
wheeled contraption drawn by a tractor which has 

a blade that is lowered into the earth -


Q: Can I just put this to you. Would you look 

20 	 at this illustration and tell me what that is? 

(Document handed to witness) A: That is the 
type of scoop wo have. 

(Document tendered and marked; Exhibit B). 


Q: Is there anything that you would like to men
tion about that which would be of assistance to 

us? A: About its operation. The operation of 

the scoop is that the blade underneath the scoop 

the cutting edge -'is lowered on to the ground, 

or into the ground, and the tractor drags the 


30 	 thing along. It digs into the earth and the 

earth is forced up into the scoop by the forward 

movement of the scoop. When the scoop is full 

there is another gate which is lowered into posi
tion and the blade is lifted out of the ground. 

The tractor just drags it away and the earth is 

deposited in the reverse position. 


Q: How do you lift it up or drop it? A. It is 

done by operation of the power control -unit. 

Q: That brings it up and drops it down? A. 


50 That is right. 


Q. Does the power control unit also lift the 

dozer blade up and down, depending on what you 

want to do? A? That is right. 
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Q; That is the function of the power control 

unit? A: That is right. 


Q: When you refer to a dozer blade"-' is that one 

of the things one sees going along scraping and 

grading the roads and that sort of thing? A: Not 

exactly a grader. Por the heavier type of work 
for construction rather than maintenance. The 

grader is maintenance equipment and the dozer is 

construction equipment. 


Q: What length was the dozer blade that was sup- 10 

plied? A: I would not be certain of that but I 

think it was 10'10" - something like that. 


Q: The work that it was doing on the last men
tioned roads - Yfas there anything abnormal or 

unusual, or difficult, about that work? A: No. 

There was nothing at all unusual about that work. 

It was quite normal type of work. The conditions 

were good, really. 


Q: Was Mr. Bourke there when 

first day? A: Yes. He came 

fact he was present the first 

went into operation. 


it started up the 

up. As a matter of 

day the machine 


(Purther hearing adjourned until Thursdajr on 

15th November 1956 at 10 a.m.). 


No.4 

JUDGE'S ORDER DISCHARGING JURY 

AND ON DISCOVERY 


IN THE SUPREME OOURT) 

OP NEW SOUTH WALES 

IN CAUSED CORAM: FERGUSON J. 


and a jury of four. 


Thursday 15th November 1956, 


ASHPORD SHIRE COUNCIL 


- v -

DEPENDABLE MOTORS PTY. LTD. 


MR. MEARSS: Your Honor, my friend and I have had 

discussions concerning the mode of trial and we 

think that this case is going to last quite some 

time. This case involves matters of substantial 


20 

30 
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technicalities - nothing we say is said derog
atorily of the members of the jury - but we 

think, at the very least, there -would be a very 

substantial saving of their time if the jury 

were to be dispensed with. That would result 

in a saving of expense. We -would make that 

application to Your Honor. 


HIS H02v0R: In the circumstances, gentlemen, I 

am quite certain you -will be very happy with 

the suggestion. I can now discharge you alto
gether . 


(Jury discharged) 


MR.REYNOLDS: Before proceeding, Your Honor, 

it may be as wall to determine in principle the 

question of documents produced, on subpoena 

duces tecum. I have gone through the docu
ments overnight and•segregated those I object. 

Perhaps, Your Honor, I might indicate the type 

of document which I object. Your Honor has 

heard of the tractor being made in Italy by the 

Breda Company. The firm concerned in this coun
try is Hedeson & Company. The document refers 

to all tractors dealt with by that firm and I 

submit such documents would not be discoverable 

as they would not be relevant to the issue be
tween the parties. I do not object to docu
ments where they relate to this particular trac
tor . 


(Argued). 


MR. REYNOLDSi I would ask that the documents 

produced on subpoena duces tecum be"released to 

my instructing solicitor so that a list can be 

made and the segregation done. I would not 

object to this invoice book being seen by my 

friend - carbon copy of invoices which deals 

-with the sale of Breda tractors. 


(Mr. Reynolds called for certain minutes 

asked for on subpoena duces tecum. 

Prodticed.) 
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 EVIDENCE OF P.E.BOWMAN 

 Continued 


EVIDENCE OF FREDERICK ERNEST BOWMAN 


Examinat i on re sume d t 


MR. MEARES: Qs I think you were telling me that 

during the first few days of this tractor being 

•put into operation it was working on the Wallengra-

Coolatai Road? As That is correct. 


Qs You have already described what type of road 

it was? A: Yes. 10 


Qs Did you go out on the first day when the 

tractor started in company with Mr. Bourke? A: I 

went out and saw the tractor on the first day of 

its operation but I am not clear whether Mr. 

Bourke was with me when I was going out. He was 

certainly out there. 


Q: Were you out there for very long that day? 

As It would be at least an hour. 


Qs Was the tractor then bulldozing? A.:, That 
is correct. 20 

Qs Was it difficult bulldozing work, easy or 

moderate? A: The soil was black and there had 

been some rain previously. Black soil has "a 

tendency to stick to anything that comes info-con
tact with it. The sections of the tracks between 

the grips became clogged with black soil. 


Q: When you were out there for an hour did you 

see anything in any way to suggest the tractor 

was incompetent? A.: Not at that stage. 


Qs Are you able to tell us,•approximately, when 30 

it was after that date that you fii-st had trouble 

with the tractor? As Roughly it would be a week 

after the tractor commenced working. A bearing 

failed. 


Q: Had you seen the tractor working between the 

first day when you went out and when the bearing 

failed? A: Yes. At least once. 
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Q: What was the tractor's performance on that 

occasion? A: It was reasonably good. 


Q: Was it still working on the Wallengra -

Coolatai Road? A: Yes. 


Qs 'What happened to the tractor? A: If I 

remember correctly it was brought back ' to tho 

workshop in Ashford. It was. Mr. Bourke, of 

Dependable Motors - I remember he was working 

underneath it. 


10 Q: After the bearing went did you contact Sir. 

Bourke? A: Somebody from the office did. I 

would not be certain whether I did or not. Some
body contacted them and asked""Mh. Bourke to come 

up and bring a bearing with him, which he sub
sequently did. 


Q: What is a bearing? As The bearing referr
ed to is a thin slip of metal, as it is called, 

between the crankshaft and the big end of the 

piston rod. There are two types of bearing on 


20	 the tractor. One set of bearings is known as 

the main bearings and the other set is known as 

the big-end. The particular bearing to fail in 

this case was the big-end bearing. 


Qs Can you give us any idea of what they look 

like? A: It is a fairly thin piece of metal. 


MR: REYNOLDSs This might be an example. 


WITNESS: That is the type of bearing that would 

be used in many motors. Whether that is the 

particular one I am not prepared to say. 


30 MR. MEARES: Q: When you say they "gave" what 

do you mean by that? A: The metal on the sur
face was torn away. The contact surface of the 

bearing was damaged in some way by other metal 

or something dislodged and being carried round 

and the surface of the bearing becoming scored. 


(Sample bearing tendered and marked Exhibit 

C.) 
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Qs When Mr. Bourke came up - can you give us an 

approximate idea of the date when'he arrived there? 

As Approximately one week after, -


MR.MEARS; Is my friend prepared to say that, so 

we can get it on the record? 


MR. REYNOLDS: I Believe it to have Been aBout 24th 

May. The Bearings are shown as having Been sup
plied on 24th May. I Believe it went to Inverell 

on 3rd May and he shows that he went out on Sunday 

morning - aBout 24th May. 10 


MR.MEARES: Do you agree it was somewhere towards 

the end of May? A: That would Be correct. 


Q:' When Mr. Bourke was up there on that visit did 

you discuss with him any matter concerning the 

tractor at all? A: Yes, I did. 


Q: Had you oBserved anything wrong with the trac
tor? A: There was nothing terribly wrong with it. 

The tracks did continue to slip. 


Qs You have not told us when they started to 

slip? A: On the first day of operation - I have 20 

told you that the tracks Became clogged with Black 

soil. That caused the tractor to lose its adhesion 

to the ground or its -


MR. REYNOLDSs Tractive resistance? 


WITNESSs That is the word. It caused the trac
tor to lose its tractive resistance and the tracks 

spun round - without the tractor moving. That 

was not so all the time. When the tractor was 

loaded - the Blade loaded with earth - this haxopen
ed. At the time of the first day's operation I 30 

did not attach very much importance to that fact 

Because the ground was wet, or moist, and apart 

from that there was another tractor working on the 

same job. It had some of the trouble But nothing 

very serious. That slipping of the tracks Con
tinued - even when the ground had dried out"some
what - and I Became slightly concerned about it, 

But not terribly concerned. It seemed to me 
(Objected to). 


MR. MEARES: Q: Did you observe anything about the 40 

tractor? A: I think that is about all I can say. 
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Q: You noticed that the tracks continued to 

slip even when the wetness had gone? A: That 

is correct. 


Qs Did you or did you not mention that matter 

to Sir. Bourke when he came up to fix the bearing? 

A: I did mention that to him. We had a short 

discussion on the matter really. I believe he 

said to me 


Q: It is no use your believing or conjecturing. 

10 	 What you must give us to the best of your re

collection what the conversation was - (Objected 

to,* pressed j withdrawn). 


Q: At any rate he came up and he assisted in 

fitting the bearing? A: That is correct. 


Q: At the same, time, I think, the "P.O." 

unit? A: The power control unit. 


Q: Had it given some trouble? A: Yes. 


Q: Had the power control unit been fitted by 
20 Wilkin's? A: Yes. 

Q: It was not part of the subject matter of 

the sale? A: No. 


Q: During the time when the tractor was in the 

workshop on that occasion quite a considerable 

amount of time was being spent on fixing up the 

power control unit in addition to fixing up the 

bearings? A: That is correct. 


Q: I want you to assume that the tractor went 

back to -work on the 15th June - on the drainage 


30 job on the Wallengra-Ashford Road for one day? 


Q: And then it was on the Wallengra-Iverell 

Road for 2 days. On the 20th June it went back 

to the Wallengra-Coolatai Road? A: Yes. 


Q: When, to the best of your recollection, did 

you next observe it and what, if anything, did 

you notice about it? A; I do not recollect 

seeing the tractor working on the Ashford-Wallen
gra Road that day. I am not sure about the 

couple of days spent on the Wallengra-Inverell 


10	 Road. I do recollect seeing it working on the 
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Wallengra-Coolatai Road. The tracks, as I told 

you before, spun on the ground when the tractor 

was under load - doing bulldozing work. When the 

tractor was turning - the operation of a tractor 
it turns on clutches to some extent the turning 

mechanism works through the clutches. When a 

tractor is being turned one track is caused to 

spin by manipulation of the clutch at tile side of 

the tractor and the other track continues to oper
ate and swings round - and so the tractor is 10 

turned. On occasions when this is happening the 

sprockets - the driving sprockets which are at the 

big-end of the tractor, on some occasions, jumped 

out'of the track and slipped one or two. 


Q: Did that happen quite often? As Rot every 

time but enough to make me apprehensive about it. 


Q: (Document handed to witness)s Would you look 

at this figure (l) in the Agricultural Tractor 

Manual issued by Breda Motors? 


(Figure 1 and Wall Diagram produced by Mr. 20 
Reynolds described in detail to His Honor.) 

Q: When you went out to the Coolatai-Wallengra 
Road was that trouble something that was only oc
curring once every hour or so or was it occurring 
fairly frequently? A: It was occurring more 
frequently than every hour or so. I would say 
that during operations it would occur, perhaps, 
if depending on the work to a large extent. It 
is difficult to say that it occurred every 1 0 min- 30 
utes, but it did occur sufficiently for me to be
come apprehensive about it. 
Qs On the occasion when you noticed it""doing"" 

that'was the tractor being engaged on"very heavy 

work, very easy work or what was the type of work? 

As It was moderately heavy work - not very heavy 

work. It was what you would call average to mod
erately heavy work. 


Q: Are there not two steering clutches in the 

mechanism? As That is so. 40 


Q: Is there not a third clutch, which is the main 

clutch? A; The master clutch. 


Qs What do the two steering clutches do? AsThey 
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enable the driver to steer the tractor. 


Q: V/hat does the master clutch do? A: That 

enables the gears in the forward or backward 

movement of the tractor to be operated. It is 

on the same principle, roughly, as with a motor 

car. 


Q:\7hat do the steering clutches do - they start 

working or stop the working of one wheel - one 

track? A: Yes. There is one for each track. 


10 Q: And the master clutch - does that look after 

the engine? A: The driving part of it. 


Q: So we get this - supposing you"wanted"to 

stop the tractor and there was something the 

matter with your master olutch - jammed or some
thing - could you stop it with the steering 

clutches? A: No. 


HIS HONOR: Q: It would stop the movement? A: 

You would not stop the engine and you would not 

stop, the movement between the engine and the 


20 mechanism. I am not in a position to say what 

would happen then. I do not know. 


MR.MEARES: Q: Did you observe anything else 

after the bearing trouble - concerning the trac
tor? A: Yes. When the tractor is being re
versed - put into reverse to go backwards 
bulldozing is an operation v/hich entails forward 

movement and backward movement all the time. 

There is quite a lot of work on the master clutch. 

When bulldozing Y/ork was in progress and the 


30 tractor was being reversed the'same jumping of 

sprockets, as I have termed it, occurred. That 

is bound up with spring tension and so on. 


Q; Was anything done in an endeavour to cure 

the trouble? A: Yes. As a matter of fact, one 

of the normal maintenance jobs on any tractor is 

to keep the track tension correct so that the 

jumping of the tracks does not occur - the 

sprockets. One indication that tracks need 

attention - the first conclusion we came to'when 


40 the tracks started to jump - the springs were 

too loose and they'were tightened. When that 

is done, of course, it reduces the jumping of 

the sprockets to some extent. It reduced the 

frequency of jumping of sprockets to some extent 
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but it was not acting at all as it should have been. 

As the work continued this jumping of sprockets 

also continued. It was with the machine all the 

time. It did not cease. 


MR. REYNOLDS: I take it that the witness is 

speaking about something he saw and not something 

he was told. 


WITNESS: Exactly, Your Honor. I want to make my
self quite clear. I visited the job regularly and 

I did observe these things regularly. I did not 

observe every occasion, naturally. 10 


MR. MEARES: Q: Apart from that, as far as tight
ening the spring tension was concerned, you say 

that it got a bit better. Did that improvement 

continue for long? A: No. 


Q: What happened? A: The improvement was very 

short-lived actually. 


Q: What did you have to do then? A: Tighten 

the track again. 


Q: What eventually happened about' the tightening? 

A: We tightened it so many times in such a short 20 
period of operation that we became very apprehen
sive (Objected to). 
Q: As an engineer, what view did you take? A: I 

was worried'about it. 


Q: What was the view you took about further ten
sion? A: The view I took was that it should not 

have been necessary to tighten the tracks as fre
quently as we had been doing it. 


Q: What view did you take as to the future, in 

regard to repairing the track by tightening? A: I 30 

took the view that it was a serious matter and 

that I would have to do something about it by way 

of getting into communication with the suppliers. 


Q: Is there or is there not a time when you can 

do no more tightening? A: Yes. The springs are 

of a certain length and once that tightening has 

taken place - it will reach the extent that the 

spring becomes one solid mass of steel - the coil 
once the coil is completely closed, or the spring 
you cannot tighten it any further. 40 




10


20


30


40
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Q: To what stage- wore you getting in that con-	 In the Supreme 

nection?	 (Objected to; pressed). Court of New 


South Wale3 
HIS HONOR: Q: Is it a coil spring? A. It is a 

very large coil soring. .4..^, 


J Plaintiff's 

Qs • Extending along - A: Between the two main Evidence 

wheels actually. 

Q: Extending along the tracks in any way? A. No.5 

Between the tracks. The tracks are run along the 

ground and up over the main wheel and over the E.E.Bowman 


 front wheel The spring is anchored at one end Examination 

the other end is forced against the idling sprocket- continued 

at the front end of the track. To tension the 

spring there is a large bolt which is screwed. 

That affects the tension of the spring. 


Q: That means, you wind it up? A: That is 

right. 


MR. MEARES: Q: So far as the tightening up that 

was necessary - to what extent did you get in the 

short time it was working - how far did it go 


 towards full tightening up? -A: I cannot truth
fully say what was the proportion of tightening up 

that had. taken place at that stage. 


HIS HONOR: Q: Can it be completely tightened? 

A: What do you exactly mean, Your Honor? 


Q: That is 'what I want to know? A: You tighten 

the thing up until such time as the spring has no 

further flexibility. You compress the spring. You 

do not stretch it. 


MR. MEARES: Q: You are not able to say from your 

 recollection the degree to which the spring had 


been tightened up because of the various adjust
ments? A: No. 


Q: Nor at any other stage? A. No. I cannot' say. 

Q: I think, approximately, the tractor was 

"grounded" on or about 10th August? A: That would 

require some thought on my part. 


Q: Do you recall an occasion when you took the 

Shire President, Mr.Black, out to see the tractor? 

A: Yes. That was just before a council meeting. 


 That would be either, the July meeting"or the August 

meeting. I think it -was the July meeting. 
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Q; Was it on a Thursday, 12th July? A: It 

could have "been that. The meeting was held on 

the second Priday in that month. 


Qs Prior to that - do you recall a mishap to 

the radiator of the tractor? As I recall a mis
hap to the radiator during clearing operations. 


Qs Can you recall whether that was prior to your 

taking the Shire President out or not? As Not 

definitely. I cannot. 


Q: In connection with the radiator mishap, was 10 

a portion of the radiator core punctured? As That 

is right. 


Qs Is the radiator core made up in six pieces? 

As There is quite a number of units. 


Qs Did you have a conversation with Mr. Bourke 

over the telephone concerning a new radiator core? 

As Yes. 


Qs Did you also have a conversation with him as 

to the question of continuing to run the tractor 

with one of those six sections of the radiator 20 

core not working? As That is so. I did. 


Qs What was that conversation? As I rang Mr. 

Bourke of Dependable Motors and I told him about 

the accident, actually, a root from a tree had 

been pushed through it. 


Q. You told him the core had been broken? As 

Yes. I asked him if he would have another one 

sent up to us. "We,•unfortunately, do not have 

another one in stock", he said. He said, "I will 

have one sent out from Italy for you". I made 30 

some remark regarding the time it would take -

I cannot recall what it was - and he said some
thing to the effect that he did not think the 

running of the tractor without the one section of 

the core, which was a sixth of the area of the 

radiator, would affect the performance of the 

motor and it being winter time he did not think 

that the tractor would be damaged by running it 

without the sixth portion of the core. 


Qs Did you issue instructions for the tractor to 40 

be worked without the sixth section of the core 

working? A: Yes. 
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Q: Prom then until the tractor was grounded did 

a new radiator core arrive?- A: It did arrive, 

but I cannot say when. 


o • Was it months after or weeks after? A: It 

w»
was some weeks. 


Q: As far as working the tractor without the 

radiator core was concerned, may I take it 
the radiator, of course, deals with the heat? 

it. Ye £ 

Q: In your experience was there ever any sug
gestion that there was overheating because you 

had a sixth portion of the radiator core missing? 

A: No, none whatever. 


Qs There was no trouble in that connection at 

all? A: None at all. 


Q: You were telling us you remembered going out 

with the Shire President on 12th July - particu
larly taking him out to see it? A: Yes. I be
came worried about (Objected to). 


Q: You cannot say you were worried but you can 

soy what your views as an engineer were. What 

was your opinion about the tractor - about its 

performance? A: My opinion was it was not per
forming as it should be performing. As the 

council meeting was coming up the following day 

I wanted to report something about the tractor. 


Q: You took him out. Where was the tractor 

working at that time? A: It was working on the 

Wallengra-Inverell Road. 


Q: Prom the time when the tractor commenced 

'working until it was grounded, who was driving 

it? A. Mr .Kramer. 

Q: You saw Mr. Kramer driving it? A: Yes. 


Qs On that occasion, when you took the Shire 

President out on the 12th, did you observe the 

performance of the tractor? As Yes. The trac
tor was scooping gravel then. 


Q: Was that being done with the 6-8 Le Tourneau 

scoop? As Yes. 
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Q: Was that a new scoop which had not "been used 

previous to when the tractor was supplied? A: To 

the "best of my knowledge that is correct. 


Q: Was it fitted to the tractor. When it used 

a scoop was that the only scoop it used? A: That 

is right. 


Qs What was the position? A: It handled the 

scoop reasonably well. The tracks did'spin, as 

distinct from the jumping of sprockets, of course. 

In my opinion the tractor was slightly overloaded 10 

by the scoop. 


Q: When you refer to the 6-8 yard scoop; I think 

that means you take 6 yards of material when it is 

level-loaded and 8 yards when the scoop is heaped? 

A: That is so. 


MR. REYNOLDS: That is shown in Exhibit A. 


MR. MEARES: Q: When you say it was overloaded 
what gave you that impression? A: When scooping 

material with a carry-all scoop like that the 

tractor exerts all the force necessary to drag the 20 
scoop along and to fill the scoop with earth. The 
scoop remains stationary unless there is enough 
force to move it forward. In moving it forward 

the tractor, if it has ample weight and ample horse 

power, proceeds along a straight line and the move
ment 'of the scoop is steady. If, on the other 

hand, the tractor has any deficiency in weight or 

power the tractor waves about somewhat from side 

to side. The tracks evidently follow the line of 

least resistance on the ground and the movement 30 

of the tractor is somewhat jerky. When that 

occurs under normal circumstances the driver 

changes to lower gear and the movement of the unit 

is somewhat slower. The ground on which this 

plant, was operating at the time consisted of de
composed granite - rather stony granite with no 

big boulders to speak of - no big boulders that 

could not be avoided, in any case - I should say 

the maximum size - 3" or 4" 'in diameter. 

Q: Was the ground itself very easy ground? A: It 40 

was average ground I would say. 


Q: Go on? A: After observing the tractor 

working for some time we stopped the tractor 
pulled it across to the side of the road. 
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Q: Before stopping it, did you observe it had 

some difficulty in handling the yardage? A: That 

is so. 


MR. REYNOLDS: Qs He said it was slightly over
loaded by the scoop. 


MR. MEARES: Q: Then you went on to describe how, 

normally speaking, people get over that by chang
ing gear? A: That is right. 


Q: What did you notice about the difficulty 

10 -with this tractor in taking a fully heaped scoop? 


A: The tractor weaved from side to side. 


HIS HONOR: Q: After the gear was changed? A: 

At all times, Your Honor, but not to the same 

extent after the gear was changed. 


MR. MEARES: Q: It had difficulty. That weav
ing -	 would it not indicate that to you? A: 

The characteristic weaving - it indicated to me 

that either the tractor was not heavy enough or 


20	 had not sufficient power. 


Q: And that weaving - did you notice it happen
ing when he was in his lowest gear? A: Yes. I 

cannot say definitely what gear he v/as in but 

while he was working that weaving took place. 


Q: Did you see anything being done at that 

time in regard to lifting the load or lightening 

the load on it? A: Yes. The operation of fill
ing the scoop depends very largely on the depth 

to which the blade is lowered into the ground-.'"' 


30	 The load on the tractor can be lessened by-lift
ing the cutting-edge and thereby taking a finer 

bite of the ground. 


Q; What was the operator doing? A: He was 

easing the tractor up - easing the scoop up 

doing just that. 


Q: Was the tractor handling the heaped scoop 

then, or v/as it less? A: It is the operation 

of filling the scoop 


Q: Was he moving to take a full scoop or was 

40	 he easing it off? A: He v/as trying to get a 


full scoop, but doing it very slowly. 
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HIS HONOR: Q: By reducing the bite of the scoop? 

As Yes, and he would take longer to fill it. 


MR. MEARESs Qs Then you stopped the tractor? 

A: That is right. 


Qs V/hat did you inspect then? A; The President 

himself inspected the tractor. I had told him pre
viously - (Objected to). We inspected the tracks 

for one thing. The tracks of the tractor the 

parts which come in contact with the ground - were 

showing considerable signs of wear. 10 


Qs When you say "considerable signs of wear" 

what was the degree of wear compared with the 

tracks of other tractors which you had experience 

with? As It was much more pronounced than was 

the case with any other tractor I had dealt with. 

I remember taking a small file and filing the edge 

of the grips on the tracks. The metal filed off 

quite easily. 


Qs What did that indicate to you? A: That in
dicated that the metal in the track was soft - 20 
relatively soft. Also, a number of plates form
ing the tract were split from the edge inwards. 
Some of the plates were bent to some extent. The 
edges of the plates were distorted and bent about 
in some instances. There was a chip off one corn
er that .1 recall seeing - off one of the plates. 
I think that is all. 
Qi Bearing that in mind and with your experience 

with, tractors, remembering the time that the trac
tor had worked - what did you think about the abil- 30 

ity of the tracks to last for any reasonable length 

of time? As I think that the tracks were very 

unsatisfactory. That was the main reason for my 

taking the President to the site. 


Q: Did you think they needed replacing again? 

A: I thought something should be done about them, 

that they would not stand up to wear for any reas
onable length of time. 


Qs On that occasion, when the tractor was working 

did you observe anything concerning the sprocket 40 

jumping - -which you have already referred His Honor 

to? A: Yes, that happened on occasions. 


Qs Was it any different to what you have already 
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described? As There was no difference whatever, In the Supreme 

except that when using the scoop the driver did Court of New 

not reverse and the jumping of the sprocket did South Wales 

not occur. 


Plaintiff's 
Q: Because it did not reverse? A: That is 
 Evidence 
correct. 


Q: That means, of course, a loss of driving pow- No. 5
er? A: Yes, to some extent. The main concern 

there was the fact that•it might cause damage to P.E.Bowman 

the tracks or sprockets, by reason of the impact Examination 

of the metal. continued 


Qs -The council meeting was held on the 13th 

July, was it not? A: I think that is right. It 

would be the second Priday in the month. 


Qs Was the tractor then, after another day or 

two and on the council's directions, grounded? 

As That is so. 


Qs Did you make a verbal report to the council 

at its meeting on the 13th July? A: I made a 

rerort to the council. 


Qs Was it a verbal report - to the best of your 

recollection. You may take it, we"have~n6t' goiT'a 

written report? As I did report to the council 

anyway. 


Qs Were any steps taken to contact the defendant 

about the tractor? As Yes. Council did consider 

the matter, and if my memory serves me correctly a 

letter was written to the defendant at that stage. 

Qs Did you observe anything about the oil con
sumption? As The oil consumption was excessive. 


Qs What do you mean by that? As A new tractor 

or motor should not use a great quantity of oil 

while working. This'tractor used more than I 

thought was necessary, quite a lot more - two or 

three times more than it should have. 


Qs Was that something that had existed, substan
tially speaking, from the time when it first start
ed working? As Yes. 


(Short adjournment) 


(Diagram of tracks tendered and marked Exhibit 

D.) 
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Qs You told us you had observed something the 

matter with the oil consumption, and did you 

write, or cause to be written a letter to the 

defendant dated 4th July? A: I believe I draft
ed that letter. 


Qs Do you see the word "oil" written in ink? 

A: That is not my note. 


Qs B\it your recollection is you drafted it? 

A. Yes. ' 


(Letter from plaintiff to defendant dated 10 

4/7/51 tendered and marked Exhibit E.) 


Q: "Although the power output appears adequate 
for the weight of the machine" - what do you mean 
by that? As Well, the fact that the tracks 
would spin on the ground or move on the ground 
under load indicated that there was enough force 
generated by the motor to do just that; that 
indicates that the weight of the tractor i; not 
sufficient to stop the spinning, thereby giving 
the tractor motion. 20 

Qs "It is using", you went on, "2 gallons of oil 

for every 8 hours work. This must be considered 

excessive. Every endeavour has been made to 

ascertain the reason but to date no leaks' have 
o
been detected apparent" would"be pleas
ed if you would give this matter early attention 

and reply next day". Did you write that letter? 

A: I believe I drafted it 


Qs There is no mention about this sprocket jump
ing and track spinning you described to His Honor. 30 

Did you have any reason for not mentioning that in 

that letter? As I think that was mentioned to 

Mr. B ourke pr evi ously. 

Qs Then did you receive a letter in answer to 

that dated 10th July, 1951? As Yes. 


Qs Well now, that letter states that they were 

sending Mr. Wilkins to investigate the matter 

(read from letter). Are you able to tell us of 

your own knowledge whether or not Mr. Wilkins did 

come? As I cannot remember him coming at all; 40 

I can't remember him coming. 


Qs On the 13th July, 1951, the council meeting 
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was held and this tractor and its performance 

was discussed at the council meeting? A: That 

is so. 


Q: And then, do you recall a letter dated 16th 

July, 1Q51» being sent "by the Clerk of the Ash
ford Shire Council, from the plaintiff to the 

d c f endant ? A: Yes. 


Q: Following on that letter of 16th July, did 

you then receive a letter from the defendant of 


10 	 20th July, "We arc in receipt of your letter of 

16th...this m a c h i n e A : Yes, I remember that 

letter. 


Q: Well now, did Mr. Bourke come up? A: Yes, 

he arrived towards tho end of the month, I think 

it was. 


Q: July, 1951? A: Yes. 


Q: And did you discuss with him the various 

troubles with the. tractor? A: Yes. 


Q: Now, at this stage, had there or had there 

20	 not been any trouble concerning the clutch? A: 


That is rather difficult to answer correctly? 

The clutch trouble did develop; you were speak
ing of the master clutch? 


Q: Yes? As There was some trouble with the 

clutch slipping when the tractor was under load, 

but it had not reached what you would say drastic 

proportions; the trouble was there but it was 

not of such a nature as to cause us very great 

concern at that stage. 


30 Qs When you say the tractor was slipping, the 

clutch was slipping under load, what was the 

effect of that? As The effect was the tractor 

just didn't pull or push the load. 


Qs And how was that got over? As Well, the 

clutch is operated by, actuated by, the engine, 

of course, the operation of the clutch is fric
tion plates which come into contact and one 

causes the other to rotate, now, by adjusting 

the clutch these plates are adjusted so that the 


40 slipping does not occur. Adjustment of the 

clutch had been necessary before that' timeT I 

cannot recall how many times it was adjusted but 
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in my experience in that short time it should not 

have had to he adjusted. 


Qs And did the adjustment seem to cure the 

trouble,, or did the trouble continue? A: The 

adjustment did cure the trouble for a while but 

it came up again later. 


Qs Well, then, did you have a discussion with 

Mr. Bourke when he came un concerning the tractor? 

As Oh yes. 


Well - 10 
Yve-Lj  now, could you tell me in direct speech 
and as accurately as possible what that conversa
tion was? As In the first place the tractor was 
working out at Wallengra-Inverell Road with the 
scoop attached to it - no, I correct that - we had 
grounded it and were waiting on Bourke to come up, 
and it v/as out on that road; that is where.it 
was. I believe I drove Mr. Bourke out to the job, 
about 15 miles, and he inspected the tractor, and 
after some conversation that I cannot remember I 
said to him, "Look, Mr. Bourke, we are not satis- 20 
fied with this tractor; we are very concerned 
about it and v/e want to get the right thing done 
with it - (Objected to; . pressed; allowed). 
Qs First of all, you had got us out on to that 

road there? As- Yes, on to the Wallengra-Ihver
ell Road, Kramer, the tractor driver, v/as there 

at the time and Mr. Bourke. I cannot think of 

the v/ords he used, but he requested me to have 

the motor started and to work the tractor for some 

hours so he could make a thorough check on oil 30 

consumption particularly. Before doing this the 

oil was drained from the machine and fresh oil 

put into it. At that time or thereabouts I said 

to Mr. Bourke something to this effect, "In your 

opinion do you think this tractor has received 

proper maintenance?" 


Q: Don't say that? A: Well, the tractor was 

then put to work after the fresh oil was-put into 

it and worked. I cannot recall exactly, but- it 

was somewhere in the vicinity of 5 or 6 hours, if 40 

I remember correctly, and the quantity of oil 

used was in the vicinity of 3 quarts in that time. 


Qs What would be a normal consumption of oil in 

8 hours? As It varies with the type of tractor 

make and so on, but under normal circumstances and 

doing normal work a tractor of that size, in my 
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opinion, should not use any more than one pint 

or a quart at the most. 


Q: In 8 hours? A: In 8 hours work, that is 

if the engine is in first-class order. 


Qs Go on? As And it used round about 3 

quarts of oil, and Mr-i-Seurke-telG-we-that-tfeat 


HIS HONORS Strike that out. 


LSI. LIE ARES s Q: V/hat did he do? As He made 

10 	 adjustments to, I believe, the breather tube in 


the sump of the engine which relieves the air 

pressure and so on; underneath the motor he 

made certain adjustments there, opened'some 

ports in that tube. Well, the tractor was in 

operation 


Qs Apart from that, did he make any other ad
justments that you recall? As Oh yes, he made 

some other adjustments; while the tractor was 

in operation he observed certain things about 

the tractor. 
20 

Qs V/hat was he doing? A: These were techni
cal observations of which I had no knowledge, 

and he made adjustments to the injector nozzles, 

he said that in his opinion the injectors were 

set at an incorrect pressure and that he would 

endeavour to have a new set sent up to us for 

substitution in the machine. He thought that 

would improve the performance. He said that 

the performance of the machine was not as it 

should be. 
30 


Qs V/as anything done about the fuel pump and 

the valve setting? As Yes, I believe he did 

take the cover off the top of the motor and ad
just the valve setting of the motor and I think 

he made some adjustments to the fuel pump. 


Qs V/ell then, after all this was done, how was 

the machine working? A: After that? 


Qf; Yes? As Well now, it didn't go "back 
wait a minute now. It v/as put back to "work" 


40 	 after that and the clutch trouble was very much 

accentuated; after that it became very serious 

and the oil consumption. 
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,Q: We are still out on the' road; I am asking

you how it worked out 011 the road; what was ob
servable when Mr. Bourke was there? A: The 
thing was working for 5tT to 6 hours on that par
ticular day. Mr. Bourke made his adjustments and 
the thing was not worked any length of time after 

that, I do not think. 


Q: How was it working when Mr. Bourke was there,

that was the question? As Reasonably satisfac
tory, reasonably so; it was using the"scoop at 10 
the time, not the dozer, and it was"'performing in 

exactly the same way I described earlier this 

morning, about the weaving and so on, that point 

induced Mr. Bourke - (Objected to). 


Q: Tell us what 'was said? A: I can't remember 

what was said, but following his observation of 

the work he made those adjustments 


Qs Well now, how did it work after that? As The 
improvement in the performance of the machine was 
not very noticeable; I 'would not say there was no 20 
difference, but it was not very noticeable. 
Qs Was there any sprocket jumping or track spin
ning? As Yes, there 'was in that time. 


Qs Was it about the same as you had previously

described? A: About the same; nothing out
standing about it, about the 'same. 


Q: Did you call Mr. Bourke's attention to the 

tracks? As Yes. 


Qs And the trouble with the spring tension? 

As Yes. 30 


Qs And did he make any offer concerning the 

tracks? A Yes, he did; as a matter of fact 

he examined the tracks very closely with me and 

he said the tracks app ^factory
ared to be unsatisf' 

and that he would endeavouendeavourr to have a hew" set of 

tracks over for us. .i
He requested me to'ma&e' a,

full report of all our complaints and have it sent 

down-to Sydney for transmission to the Breda Com
pany, and he also told me he was going to make a 

report to his company 011 what he found. 40 


Qs Well then, did you discuss anything with him;

did he give you any advice concerning the clutch? 
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As Yes, I "believe he did. He mentioned some
thing about more grease. There is a greas§~hip
pie, I believe, in the vicinity 'of that clutch, 

and he said by the application of more grease 

the clutch trouble would probably be eliminated; 

that clutch trouble v/as the jamming of the 

clutch; that is distinctly different from the 

slipping of the olutch. 


Qs As far as the slipping was concerned, did 

10 	 he give you any advice that you recall? As Not 


that I can recall. 


Qs As far as the jamming of the clutch was 

concerned, what was that trouble? As That was 

a thing-that I do not know exactly when it de
veloped, but round about that time, it had been 

in operation for some time before that developed. 

I think the two clutch troubles were related in
sofar as slipping of the clutch caused heat to 

be generated, and when that heat became excess

20 ive the shaft and some of the mechanism round 
about there became overheated which caused the 
j amming. The j aaming t o ok • place this way, that 
when moving along, in gear, of course, and the 
driver wanted to stop the machine for some rea
son or other, he just kept going; he pressed 
the clutch pedal down but the clutch v/as not re
leased; nothing happened. In other words, 
.the clutch mechanism inside was jammed tight on 
the shaft and the clutch itself could not oper
ate or be released and it was relative to that 30 
 that Mr. Bourke suggested that we use more 

grease. 


Q: Bid you see that happen? Of yes, I 

saw that happen. 


Q: On a number of occasions? A: On at least 

one occasion. 


Q: And now wc have got the clutch jammed, what 

was the cure for it then? A: The cause of the 

thing v/as heat, so the cure v/as to let the thing 


40 	 cool off, so that the tractor v/as stood down for 

a quarter of an hour or half an hour until the 

clutch became free again. 


Q: And then it was started working again and 

you could disengage the clutch? A: That fault 
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was most pronounced with dozing, because it is in 

that operation the clutch is used quite a lot. 


Q: • Nov;, as far as that was concerned, he. suggest
ed, did he, that you pack it more with"™grease?"" 

As Not actually packing, it was a case of forcing

more grease in. 


Qs And did he tell you he thought the oil trouble 

would improve? As He told me that he thought the 

oil trouble would diminish with use. Actually it 

is quite a common fault with new tractors, they use 10 
a bit more than normal amount of oil; it does not 

always occur, sometimes it does, ana he thought 

that was the cause there and the oil trouble would 

gradually become normal. 


Qs Had you, in your experience, ever known trac
tors of this size to have such a high consumption? 

As No. 


Qs He asked you to send down a report? As That 

is correct. 


Qs And then, on the 14th August (Letter dated 20 

14th August called for, togethetogetherr with report 
produced) - You complained in that letter about 

two things that you have not mentioned. I think 

the first is the absence of any operating instruc
tions or spare parts list? As That is so, they

did not arrive with the tractor when it was deliv
ered, and we complained because we thought they

were necessary and they should always"accompany

any machine. (Objected to). 


Qs They were not there. Bid you ever get""them? 30 

As I believe we got- a Manual of some sort in 

Italian to start with, and we asked for a trans
lation of that. I am a bit hazy on that point. 

I know we did receive something very late, or very

soon before I left. 


Qs At any rate, up to the end of 1951, did you 

have any Manual? As Not that I know of.,

(Objected to - not in particulars). 


MR. MEARESs I ask leave to tender amended copy

of the declaration and to make these amendments in 40 

accordance with the document. 


MR. REYNOLDS? I have no objection provided the 
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plaintiff pays any costs occasioned by the amend
ment s. 


(Amended declaration tendered) 


HIS HONOR: I grant leave to amend. 


MR. REYNOLDS: There will be some consequential 

amendments to the pleas. 


HIS HONOR: It would probably be advisable to 

file amended issues. 


MR. MEARES: That will be done. 


MR. REYNOLDS: I would ask Your Honor to deal 

with the costs specifically. 


HIS HONOR: The plaintiff is to pay the costs 

occasioned by the amendment. 


(Called for letters dated 22nd November, 

1954 from plaintiff's solicitors to de
fendant's solicitors, also letters dated 

•13th November, 1956, 11th October, 1956 

30th October, 1956 - produced). 


(Bundle of letters dealing with particu
lars tendered and marked Exhibit P.) 


MR. MEARES: I ask leave to amend the particu
lars, the letter of-22nd November, 1954, under 

G.6 to "Overheating, slipping and seizing of 

the clutch" adding the word "Slipping", and to 

add a further particular. I think we will be 

submitting that the clutch was of unsuitable de
sign; I think that is covered; I would al
lege there is a further particular that there 

was not forwarded with the goods, or a reason
able time thereafter, any proper or adequate in
struction manual or spare parts list. 

(Discussion ensued). 


HIS HONOR: I will not allow that one. 


MR. MEARES: Q: You might tell me this, after 

Mr. Bourke had come up and made those adjust
ments which you have described, and you had had 

a discussion, as you described, was the machine 

then put back to work? A: Yes. 
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Q: And did it work until some time round about 

the 10th or 12th August, 1951? A: That is so. 


Qs And during that time, after Mr. Bourke came 

up and until the machine was actually grounded, 

how did it perform? A: Much the same as before, 

with the exception that the slipping or jamming 

of the clutch, which I referred to earlier, became 

much more pronounced. 


Qs And to what extent was it affecting the effi
ciency of the machine? As To the extent that, 

when dozing particularly; when the clutch is used 

more than with the scoop, it affected the time 

taken to do a certain amount of work, affected the 

efficiency of the work done or the amount of work 

done in the day, due to the fact that'when the 

clutch heated, as I described earlier, the tractor 

had to stop work until it cooled off sufficiently 

to start work again. 


Qi And this clutch trouble, was that towards the 

end or was that all over? When dozing. 


Qs It v/as quite frequent? As Quite frequent. 


Qs Well, you went down to Sydney and you took 

down a report with you, didn't you?
so. 

 A: That is 

Qs On or about the 15th August? As Yes. 
Qs And did you see Mr. Corney? As I did. 
Qs And aid you show Mr. Corney your report of 

15th August, 1951? As That is right. 


Qs And did he read it? As Yes, he read the 

report. 


Qs And did you discuss it with him? As Yes, I 

discussed it with him. 


Qs Do'you remember what was said about it? 

As No, I really cannot remember exactly what 

was said at all. 


Qs Might I ask you this then; Can you recall 

whether or not he ever said anything to you con
cerning this report, to the effect that there was 

no substance in any of your claims, or they were 
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false or exaggerated, or-anything of that sort? 

A: Nothing of that sort, no. 


Q: Did he make any suggestion to you as to what 

you and ho should do? At Oh, yes; he suggest
ed that I go with him down to see a Dr. Heger who 

he introduced to me as an import agent concerning 

these tractors. 


Q: And Mr. Cornoy was there? Ye: 


Qi And did you have a conversation with Dr. 

10 Heger concerning the troubles that you had been 


experiencing? A: Yes, Dr. Heger read the re
port and he suggested to me...... 


Q: Was Mr. Corney there? As Yes, and Dr. 

Heger suggested to me.... 


MR. REYNOLDSs Qs Can we have his words? A: I 

cannot recall his exact words. 


MR. KEARES: Qs Give us to the best of your 

recollection? As In effect he said to me, "I 

would like you to make a full report of this 


20 matter substantially as you have there, or if 

that is your report, send that down to me and I 

will send that on to the Breda Company in Italy 

with a translated copy in Italian and also with 

a covering letter from myself", and he did say 

also something to the effect he was sure that 

the Breda Company would meet our reasonable de
mands. 


(Lunche on ad j ournment). 

AT 2.10 p.m. 


30 Q; I think I asked you, prior to the adjourn
ment, concerning the clutch slipping, and you 

described it. Did you have occasion to observe 

that on many occasions? As Quite a number of 

occasions really. It was my custom to visit 

all work periodically, as often as I could, and 

approximately twice a week, I think, I would say, 

I visited the job that this tractor was concern
ed with, and on every occasion slipping of the 

clutch was in evidence. 


40 Qs How was that affecting its performance? 

A: It retarded the tip by reason of the fact 
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that the tractor couldn't pull its proper load or 

push its proper load. 


Q: And now, I do not know whether you said this, 

hut you were telling us you 'went to see -Dr.. Heger, 

and previously to that you had "been to see Mr. 

Corney and you had shorn him particulars of your 

complaints and you said he had read them? 

A: That is right. 


Qs And prior to you going to Dr. Heger did he, 

or did he not make any mention of taking the matt
er up with Breda? A: Yes, Mr. Corney said to 10 

me something to the effect that we should take 

the matter up with the Breda Company and he thought 

that they would help us. 


Q: And then you subsequently went across to Dr. 

Heger? A: That is correct. 


Qs And you discussed these various performances 

with Dr. Heger and I think it is fair to say Dr. 

Heger himself is not a technical man at all? 

As I understand not. 


Q; And then you have told us it was suggested 20 

there by Dr. Heger that he would transmit this 

letter of complaints to the Breda Company. 

Qs Yes. 


Qs Well, did you then send a letter to the Breda 

Company? As Yes, when I got back to Ashford a 

letter was duly sent. One to Dr. Heger for trans
mission to the Breda Company and another copy was 

sent to the Italian Legation for transmission to 

the Company. 


Qs And did you subsequently receive a reply from' 30 

the Breda Company to your letter of complaints? 


As Yes, we did. 


(Copy of letter forwarded to the defendant 

called fox* - produced.) 


Qs Would you have a look at that document and 

tell me whether that is the letter the plaintiff 

sent to the Breda Company, together with the at
tachment? As Yes, that is the letter. 


MR. MEARESs I will tender copy of that letter and 
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copy of the reply forwarded "by Hedesan& Company 

as produced by Mr. Reynolds. 


(Mr. Reynolds objected to tender of reply 

pressed - discussion ensued.) 


MR. MEARES: I call for any reply or any letter 

written by the defendant to the Breda Company or 

Hedesan & Co. in answer to this particular 

letter 


MR. REYNOLDS: Not produced. 


10 	 MR. MEARES: Then I press the tender, Your 

Honor. 


(Further argued) 


I have called for its production under 

subpoena. 


MR. REYNOLDS: The documents under subpoena have 

been handed to my friend. (Further argued.) 


/ 


MR. MEARES: I state now/, Your Honor, that doc
ument is not produced on subpoena. 

Now I produce a-letter from Hedesan & Co. 
20 to Dependable Motors, dated 18th October, 1951. 

MR. REYNOLDS: I object to tendering of letter 

dated 18th October, 1951. 


HIS HONOR: Are you tendering this in order to 

show that the reply from the Breda Company was 

sent? 


MR. MEARES: There is also the last paragraph 
"We request that you contact them" (Further 

argued). 


HIS HONOR: On the question of damages - as to 

30 reasonableness - it might be admissible. 


MR. REYNOLDS: It is my submission, Your Honor, 

that it may be admissible in reply, but not at 

this stage. 


MR. MEARES: I would concede that the proper 

time, on that basis, is in reply. 
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(Letter dated 4th September, 1951, from 

plaintiff to Breda Company, tendered and 

marked Exhibit G.) 


(Other documents marked for identification). 


MR. MEARESs Qs You have told us that you have 

had experience with the operation of tractors 

elsewhere? A: That is right. 


Qs Did that experience extend to road work in 

various shires throughout the State? As Yes. 


Qs And to the use of graders, both with scoop 10 

and with blade attached? As That is right. 


Q: And in road work involving clearing and grad
ing, and construction and re-forming of roads? 

As That is right. 


Qs In that connection have you had any oppor
tunity of seeing numerous types of graders in op
eration from time to time? As Tractors, yes. 

I have seen quite a variety of tractors in use. 


Qs You have also mentioned your qualifications 
as an engineer? As That is correct. 20 

Qs Having in mind the trouble you had with this 

grader and what you observed as to its faults, in 

your opinion was it capable of carrying out road 

construction work with the 6-8 yard scoop or with 

the dozer blade provided? As That is rather a 

difficult question to answer yes or no to. It 

was capable of operating satisfactorily when we 

first got the machine but, in my judgment, the 

machine was not capable of operating satisfactor
ily for a reasonable time - for a reasonable 30 
working life. 


Qs 'What do you mean by "reasonable working life"? 

As The working life that would be expected from 

a machine bought for such a purpose. 


MR. RENOLDSs I object to the last part, You:? 

Honor. 


MR. MEARESs Qs Was it satisfactory for the pur
pose I have mentioned to you when it was being 
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used by the council? A: No, certainly not. 


Q: Bearing in mind its performance whilst it 

was being operated for the council, what did 

you think as to its future? A: Hy opinion 

was that it had very little future life. 


CROSS -EXAMIN AT I ON 


MR. REYNOLDS: Q: On what date did your ap
pointment as Shire Engineer to the Ashford Shire 

becomo effective? A: That would be the day 


10 when I commenced duty with the Ashford Shire? 


Q: That is right? As It was early in April, 

1951. 


/ ** 


Q: Does that mean, clearly enough, that you 

were not a servant of the council on this date 
on the 12/13 March - when you interviewed Mr. 

Corney? As That would be correct. 


Qs Indeed, I suppose you were employed by the 

Glen Innes Sliire? A: The Glen Innes Munici
pality. 


20 Qi You were its servant and you were being 

paid by that municipality? A: That is correct. 


Q: I gather you had an interview with the Mayor 

of the Ashford Shire Council prior to this date 
prior to the day when you went to see Mr.Corney? 

A: I would not be certain of that. I went out 

to the Ashford Shire and I spoke to the then En
gineer but I am not sure whether I met the Presi
dent or not. 


Qs Have you not a clear recollection whether 

30 you were interviewed by the President when ap

pointed to this post? A: After my appointment 

I visited Ashford a second time. 


Qs I am asking whether you have any recollec
tion of being interviewed by the President of 

the shire before you were appointed to the post 

of Shire Engineer in the Ashford Shire? As I 

am not quite certain of that. I spoke to the 
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President hut I am not sure whether it was some 

time prior to or immediately after my appointment. 


Qs It would follow from that that you would not 

have the faintest recollection of one sentence of 

any conversation you had with the President? 

As That is right. 


Qs And that interview, if it did take place, 

would have taken place in the month of March,1951? 

A; Yes. That would he right. 


Qs I suppose you made a written application for 10 

the position? A; Yes. 


Qs I suppose that in your application you set 

out your experience as an engineer? As Yes. 


Q: And amongst other things did you state you 

had had long experience with earth-moving-equip
ment? As Yes; not particularly long, hut 

sufficient. 


Qs It would he quite a large part of a shire en
gineer's duty to supervise and to he familiar with 

earth-moving plant? As Yes. 20 


Qs That is so particularly in country districts 

where new roads are being constructed and opened 

up? As Yes. 


Qs Is that where your experience had been? 

As Yes. 


Qs May we take it that by the 12th March the of
ficers of the plaintiff council would know of your 

experience in respect of earth-moving machinery 
(Objected to; disallowed). 


Q: There would be in the possession of the coun- 30 

cil the application which you had made? As Yes. 


HIS HONORS Q: That would be before the 12th 

March? As Yes. 


MR. REYNOLDSs Qs Do you say that Mr.Heyward 

rang you up? As Yes. 


Qs Where did he ring you at? As I believe I 

was staying with my mother-in-law in Penshurst. 
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10 

20 

Q: You were living somewhere in Sydney at the 
time? A; Yes. 
Q: What did he say to you? A: He told me 
the council was interested in purchasing a trac
tor and he gave me the name 

us the words as far as you Q: 
can? 
interested in purchasing a tractor. 

Would you giV'-
•• He said to me that the shire was J.V. 

Q: A hreda tractor? As Yes. I believe he 
did mention the name of it. He asked whether I 
would be so kind as to go and have a look at 
the tractor it could be seen at Dependable Mot
ors, Parramatta 3d. - and I said, "Yes. I will 
probably go and see them, tomorrow." It was 
some time during the week anyway. 
Q: Was that the whole of the conversation? 
A: There v/as nothing else said besides a few 
pleasantries. 
Qs Had you been to Ashford previously? 
That is so. 

AsYes. 
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Q: Have you some recollection of having a con-
versation with the shire engineer when you were 
up there? As Yes. I spent some time with 
the engineer. 
Q: Of course, nothing was said about a new 
tractor then? A: I am not sure about that. 

30

Q: Is there anything you can recollect? A: 
Nothing precisely. There was some mention made 
about a new scoop. 

 Qi Did you see it? 
that at all. 

As I am not sure of 

Q: Just to remind you - I suppose the Clerk 
told you they already had a P.C.U.' up there 
and   As There was some mention of that, 
but I do not know whether the Clerk told me or 
not. I knew v/hen I went to Dependable Motors 
that we did not want a P.C.U. 

40 
Q: May not that have been a piece of informa
tion which you had obtained when you were up 
there earlier? As It may have been. 
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examination might have been an hour. 

continued 


Qs It might have been 2.hours? As No. 

Qs Y/hat is the best of your recollection now as 

to how long you were there? A: It would be 

somewhere between a half hour and an hour, I 

would say. 


Qs Was Mr. Corney with you the whole time? 

As Yes; excepting before I asked for him. 


Qs You had never met him before? As No. 


Qs How many tractors did you see in the place on 

that occasion? As I am not sure. I saw the 

particular tractor that was in mind. 

Qs Did you see any other tractor? As I really 

cannot be sure of that. I have a hazy recollec
tion of seeing another machine - a smaller machine. 

I could not be sure as to the number of tractors 

there were. 


Qs Did not you, yesterday, give us some details 

of the conversation you had with Mr. Corney? 

As As far as I could remember. 


Qs And you appreciated, of course, that it is 

now 5 years and 8 months ago? As Yes. 


Qs Have you sought to reconstruct that conver
sation as to what took place or have you a clear 

recollection of the matter? As I have a clear 

recollection of some of the conversation. I can
not recall the whole of the conversation. 


Qs When you came into court yesterday were you 

or were you not conscious of the importance of it 
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being established that you made it clear to Mr. 

Corney exactly what you wanted the tractor for? 

A: I was quite conscious of that. 


Q: I suppose that that had been discussed with 

the council's legal advisers? (Objected to; 

disallowed). 


Q: But you were fully conscious of the import
ance of that? A: Yes, quite. 


Qs You purported to recollect exactly the con
10 vorsation which led up to this statement, did 


you not? A: 'Which statement do you refer to? 


Qs I refer to your statement that the council 

required a tractor for particular work? A: Yes. 


Q: Is that a reconstruction or your recollec
tion precisely? A: As I have said before, I 

cannot recollect the precise words. 


Qs Did Mr. Corney hand to you a brochure of 

that nature (Indicating document)? A: I do 

not think so. I do not recall it. 


20 	 Qs Do you deny it? A: Not positively - I 
could not. I am not sure in my mind whether he 
gave me a brochure like that or not. I do not 
think so. 
Qs Did you ask him if there were any brochures 

or literature on the subject? As I have a 

hazy recollection of asking him. for something 

and also of him saying that the Ashford Shire 

Council had something along the lines of that 

literature. 


30 Qs Did you say, "Well, cannot I have a look at 

it? I am here to inspect the tractor"? As The 

tractor was there for me to inspect. 


Q: You were not interested in seeing any liter
ature on it. Is that what you mean? A: Not 

exactly I am not clear whether he gave me any 

literature or not. 


Qs Are you or are you not clear whether you 

asked him for some literature? As I could 

not swear to thai. 
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Q: Let me show you this. (Document handed to 

witness): Would you see if you do not recollect 

it? A: I believe I have seen this before. 


Qs Did not you see it and did not you have a 

copy that day in March? As That is what - I can
not say. 


Qs You may have had it, but you cannot recollect 

now? As That is the position. 


Qs You do not know whether Mr. Corney was a 

sales manager or what he was. You thought he 

was the sales manager? As Not precisely. I 

was told that Mr. Corney was the man to see. 


Q: You had no idea whether he had any 3mowledge 

or experience as to the operation of tractors at 

all? A: No. 


Qs As far as you were concerned he might"not 

3mow anything about the operation of a crawler 

tractor? A: He might not. 


Q: You, on the other hand, had had quite a long 

experience with such equipment? As Yes. 


Qs This one differed from those you had Imown 

in that it was a Continental tractor and most of 

the tractors used in this country are American? 

A: There are some British tractors. 


Q: Most American and some British? A: Some 

British. 


Qs -A.t this point of time, at the beginning of 

1951, it was impossible to procure an American 

tractor except on 2-years delivery? As I know 

there was a very long delivery period with Ameri
can tractors. 


Qi I think you would agree that, from your ex
perience, the really good tractors are the T.D. 

series International and the Caterpillar D series? 

A: Yes. They are two good ones. 


Qs Are they not the really good ones? As There 

are others. Those two are good. 


Qs If you can get those you do not go past them? 

A: It all depends on your purpose. 
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Q: For your purpose - \ised in the construction 
of roads? A: Price has some influence, of 
course. There are other makes, such as the 
"Oliver" - a couple of English tractors. 
Q: And they were unprocurable in the early part 
of 1951? A: That is so. All tractors were 
at a premium then. 
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Qs Unprocurable? A: They were at a premium.
Qs They were available in this city'~some Con

 tinental tractors? As- That is right.
Qs Including the Breda tractor? As That is 
right. 
Qs Were you not told by Mr. Heyward that the 
Shire Council desperately needed a tractor at 
that point of time? As I do not think the 
word "desperately" was used, but I know they need
ed a tractor. I cannot recall anything along the 
lines of being led to believe that they wanted it 
desperately. They did need a tractor. 

 F.E.Bowman 
Cross

 examination 
 continued 

20

30

 Qs They needed it because they had acquired a 
power-control unit and a Be Torneau Scoop and 
they did not have the equipment to use them with? 
As That is right. 
Qs And that is where you were asked to go and 
inspect the tractor? As That is correct. 
Qs Going back now to the day when you were in 
Mr. Corney's showroom - do you recollect saying 
this clearly - "Tell me something about it. What 
are its capabilities. What is its horse power? 

 As There were words to that effect. 
Qs Are you quite sure you used those words. I 
do not mean to the finest detail? A: Words to 
that effect - the meaning that those words con
vey. 
Qs Bid not he tell you the horse power rating? 
As Yes. 
Qs
Qs
 Was it not 85 h.p.? As
 Bid you accept that figure?

 That is right. 
 As Yes, I did. 
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Qj What horse power rating did you accept that 

as - the maximum horse power rating,.(the "load'"' 

horse power, the drawbar horse power,""or the belt 

horse power, or what? A: I cannot quite say. 


Q: You have told me you accepted it. What did 

you accept it as? As Having in mind the capa
city of the scoop I would say that at the time I 

would have accepted that as the maximum "horse 

power. 


Qs What had the capacity of the scoop to do with 10 

it? A: It had quite a lot to do with it because 

the capacity of a scoop determines the force re
quired to drag it. 


Qs So you accepted that as the maximum horse 

power? As Yes. 


Q: That means the horse power which the motor is 

capable of developing? As Yes. 


Qs At how many revolutions did you accept that 

as being the maximum horse power? As I cannot 

remember. 20 


Qs Revolutions were mentioned? As Yes, I 

think so. 


Q: By whom v/as that mentioned? A: cannot 

remember who mentioned that. 


Q: Am I right in suggesting that that is"-,just ' 

one scrap of the conversation which you remember, 

apart from its general context? As Yes, I 

think so. 


Q: Did you ask Mr. Corney about its weight? 

A: That is so. 30 


Qs Do you recollect whether you looked at it 
at the special pamphlet with the specifications, 

v/here the weight was stated as being 15,900 lbs.? 

As No. I cannot recollect that. 


Q: Is it your recollection that Mr. Corney told 

you "7 tons"? As That is so. 


Q: "hat is, approximately, the correct weight of 

the tractor so far as you know, is it not? 

As Well, to be quite honest, I have never weigh
ed the tractor or had it over a weighbridge. 40 
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Q: Before coming to the next matter, in deter
mining the capacity of a crawler tractor, are 

there not two basic factors - the horse power 

output and the weight of the tractor. Putting 

it simply, if you have a light tractor is not 

there a complete waste if you have a very high 

horse power motor? A: That is so. 


A: And, of course, it is a matter of getting a 

balance between the horse power capacity and the 


10 weight? A: That is so. 


Q: When you inspected this tractor you accept
ed the position that it weighed 7 tons approxi
mately? A: That is right. 


Q: Today you are not prepared to say that that 

is anything but correct? A: I do not know 

whether correct or not. 


Q: You do not suggest it is incorrect" A: I 

do not know. 


Q: When you were told 7 tons, it was your view 

20	 then that there was an imbalance or lack of bal

ance between the maximum horse power and the 

weight? A: Slightly, yes. I though it was 

a bit low for the power. 


Q: Putting that another way, that means there 

would'be a good deal of horse power in reserve 

which, of necessity, would be wasted? A: I 

would not know what proportion. 


Qs Putting it this way, say "A deal?" As Some. 


Q: Is it not the position that when there is a 

30	 lack of balance between the power which is-being 


put out at•any given moment from a tractor, and 

its v/eight, the tracks slip? As That is right. 


Qs Ana in one s ense that slipping of the tracks 

is a safety valve - in one sense? A: It could 

be so. 


Qs Is it not so? A: Yes. I would think so. 

That is right. 


Qs Does it not prevent an undue strain being 

put on the machine by the greater power of the 


40 	 motor? As An undue strain on what? 
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Q: On the tracks or any of the transmission com
ponents? A: It is not so with the tracks. 


Qs Well, the transmitting components? A: Not 

entirely. I take the view it is a safety valve 

on the motor. 


Q: You remember that there was clearly in your 

mind on that day a question as to whether this 

tractor was heavy enough for your purpose? 

A: That is so. 


Q: And you tell His Honor that, having that 10 

doubt 3rou then put yourself into the hands of Mr. 

Corney to rely on his skill and judgment as to 

whether it would do the job? A: That is so. 


Q: What was your knowledge at that point of time 

as to what he knew about crawler tractors? A; I 

had no knowledge 'whatever of his knowledge of 

crawler tractors. 


Q: You told us yesterday that you had this know
ledge ; that he said "There are 7 or 8 others of 
this particular make of tractor in operation at 20 the moment? A: That is so. 
Q: Will you swear he said that? A? To the 

best of my knowledge that is what he did say. 


Qs Putting it fairly, are you sure you are not 

reading back into the conversation something which 

you did not know until afterwards? As No. That 

is right. 


Qs Did you say that he went on to say - that he 

mentioned one up the North Coast - "" I "think "he" 

mentioned Casino. I am not sure, of that point". 30 
Kyogle was it? Moore Bros, of Kyogle. Is that 

your recollection? As It may have been. 


Q: Anyway, it was up the North Coast? A: It 

was on the North Coast area. 


Qs On your recollection it was Casino, but you 

are not sure? As I am not sure. 


Qs I suggest that at some stage you knew that 

Dependable Motors had sold a tractor to a man at 

Kyogle? As I did know that, but not -until 

some time later. 40 
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Q: And then you said he told you there was 

another one up round Tamworth, I think, and 

that he said they were giving good service? 

A: That is correct. 


Q; Will you swear that was said on 12th March, 

1951? A: I will swear that Mr. Oorney said 

that the tractors in operation had given good 

service. 


Q: Will you swear that he told you on the 

10 	 12th March, 1951, that there•was another one 


"up round Tamworth somewhere, I think, giving 

good service? A: You put me in a very dif
ficult position. I cannot sv/ear to something 

which I do not really recollect at this time. 


Q: You sv/ore it yesterday as having been said? 

A: To the best of my knowledge, yes. 


Qs What do you say now, v/as it said, not said, 

or is it that you do not know? A: Well, I 

believe it was said. 


20 	 Qs You found out subsequently that Dependable 
Motors had sold a tractor to Armstrong Bros, at 
Tamworth? As No. No. 
Qs What is that? As I did not. I did not 

know there was one at Tamworth. I knew there 

was one at Gunnedah, but not at Tamworth. 


Qs I put it to you that the tractor eventually 

sold by Dependable Motors to Tamv/orth buyer was 

not sold until 2 months after the date I have 

given. (Objected to). 


30 	 Q: I want you to assume, if you will, that it 

v/ill be established that only one tractor had 

been sold in the Tamworth district;' "that it 

was sold to Armstrong Bros.'and that it"was"not 

sold until the month of May, 1951. Would you 

just assume that? As Yes. 


Q: Now I ask you, might it not be that you are 

reading back into the conversation of 12th March 

something v/hich you did not know until after
wards - (Objected to; allowed) A: I did 


40 	 not know that Armstrong Bros at Tamworth had 

bought a Breda motor until shortly before I left 

Ashford. 
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Qs is that the first time you knew? As That 

is the first time I knew. 


Qs Was it not discussed when you came down to 

Sĵ dney in August? As I had no knowledge of it 

then. 


Qs What do you say as to when you first knew, if 
you did; about one being sold to Moore Bros., to 
anybody, at Kyogle? As The first recollection I 
have of any other sale of Breda tractor was some 
reference on the telephone one night at Ashford. 10 

Qs When, if ever, did you know about the sale of 

a tractor to Moore Bros., or anybody at Kyogle? 

As I did not know the name of the man or the 

name of the company at Kyogle at all - never. 


Qs Nobody? As At Gunnedah there was a man by 

the name of 


Qs I am not asking about that. I am asking you 

when? As Quite a long time after I went to the 

Ashford Shire Council - probably a year. It may 

have been longer. 20 


Q: What is your recollection about the North 

Coast - what he did or did not say to you with 

reference to there being one up at Casino or some
where near there on the North Coast - and that it 

was giving good service - on the 12th March, 1951? 

As Will you repeat that again? 


Qs What is your recollection now as to whether 

Mr. Corney mentioned to you on the 12th March, 

1951, that there was a tractor on the North Coast, 

say in the Casino district, giving good service? 30 

As He mentioned to me that there was a tractor 

in service on the North Coast. I thought it was 

Casino, but it may have been Kyogle. But he did 

say that it was giving good service. 


Qs Did you ask him? As He mentioned that 

some of the tractors were doing clearing and some 

were engaged on dam sinking. Y/hich one - that 

first operation - I do not know. 


Qs Mr.Heyward was the Shire Clerk at that time? 

As That is right. 40 
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Q: Is he still the Shire Clerk? As As far 

as I know, yes. 


Q: Have you seen him recentl:/? As Yes. 


Qs Is he in court? A: That is right. 


(Further hearing adjourned until 10 a.m. 

Friday, 16th November, 1956.) 
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FREDERICK ERNEST BOWMAN 


Further cross-examined: 


MR. REYNOLDSs Qs Do you remember telling.'me' 

yesterday when I asked you "You found out subse
quently that Dependable Motors had sold a trac
tor to Armstrong Bros, at Tamworth". Do you 

remember answering "No"? A: Yes. 


Q: Was not that wrong? I will read my question 

again (Question referred to repeated). Do you re
member that? A: I do not remember the answer. 
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I remember your asking me that question. What I 

do remember was saying that -


Q: Just a moment. First of all, do you deny 

that was the answer you gave - "No"? (Objected 

to). 


Qs Do you remember giving that answer - "No?" 

As Honestly, I cannot. 


Qs • Let me give you the next question. I asked 

you, "What is that?" and did you then say - you 

cannot remember saying "No". Is that what you 10 

tell us? As That is a fact. I cannot re
member saying "No" in answer to that question. 


Qs The next question asked - (p.39 of the trans
script) - I asked you "What is that?" and you ans
wered "I did not...." Do you remember that answer? 

A; I would like you to finish the lot. 


Qs You went on to reply, "I did not know there 

was one at Tamworth. I knew there was one at Gun
neaah but not at Tamworth"? As At that time. 


Qs Let me get back to my question again. Listen 20 

to this question - you were asked, "You found out 

subsequently that Dependable Motors had sold a 

tractor to Armstrong Bros, at Tamworth". Do you 

remember that question being asked? A: Yes. 


Qs Did you understand the question? As Yes. 


Qs If .your answer was "No", was that answer true 

or false? As It was,true. 


Qs That you did not find out subsequently that 

Dependable Motors had sold a tractor to Armstrong 

Bros - (Objected to). 30 


Qs Did you understand that question when it was 

asked of' you? As I think so. 


Q: If you answered-"No" - was the answer true or 

untrue? As Well, Mr. Reynolds -


Qs Can you answer that? As I would say that 

the answer was incorrect because I did not -


Qs You were then challenged on it b?/- me by this 

expression, I suggest, "What is that?" You 
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repeated that answer, did not you - "I did not"? 

A: I think I qualified that. 


Q: "I did not know there v/as one at Tamworth". 

Was that true? You did not know there was one 

at Tamv/orth? A: At the time of the purchase 

of the tractor -


Q: I was asking about subsequently? A: Yes. 


Q: You know nothing about whether any tractor 

v/as, at the time, purchased? A: No, except

10 ing what Mr. Corney told me. 


Q: Do you say that you thought I v/as referring 

then to the time of the conversation with Mr. 

Gorney on the 12th March 1951. Is that what 

you now tell His Honor? As Yes. 


Q: Did not you hear the word "subsequently"? 

A: I do not recall. 


Q: Do not you appreciate that I v/as putting to 

you that you were reconstructing a conversation 

in March by reason of facts which you had found 


20 	 after the 12th March? A: Yes. I remember 
that. 
Qs Did not you understand the point of my ques
tion, that you subsequently ascertained that Arm
strong Bros, of Tamworth had acquired a Breda 

tractor from Dependable Motors. Did not you un
derstand that? As If I said no in reply to 

that question -


Qs Did you understand that that was what I was 

putting to you? As Well, yes. I understood 


30 the word "subsequently"? but I cannot recall 

having taken the meaning of the word into my 

mind. 


Qs Do you now say that the first statement 
that the first time you knew that there v/as a 

Breda tractor at Tamworth v/as just before you 

left the Ashford Shire in the year 1953? 

As That would be right. 


Q: Do you not know that there v/as a letter 
written by your council to Armstrong Bros, at 


40 Tamworth? As I do not remember that. 
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Qs Was there not a letter written, relating to a 

Breda tractor? I cannot remember that. 


Qs I will show you the minute book. See if that 

refreshed your recollection. Look at the folio at 

which the book is open. Under the heading "Arm
strong Bros". - have you read that? As Yes. 


Q • Does that bring anything back to your mind? 

As Very vaguely. 


Qs Does it vaguely bring back to your mind that 

you knew in Pebruary 1952 about Dependable Motors 10 
having sold a tractor to Armstrong Bros, at Tam
worth? As I cannot remember that. 


Qs Would you have been consulted about that 

letter - the context of it? As No. 


Qs Do you remember that you were not? As I 

cannot remember having seen the letter. 


Qs After looking at it now - is it not a fact 

that you must have known in Pebruary 1952 that 

there was a Breda tractor which had been sold to 

Armstrong Bros. at Tamworth - having read that 
 20 minute? (Objected to). 


Qs My question was, "Having looked at that min
ute would not you agree that you must have known 

by Pebruary 1952 that there was a Breda tractor 

in the possession of Armstrong Bros, at Tamworth? 

As That is so. 


Qs When you said yesterday that you did not 

know that Armstrong Bros, of Tamworth had bought 

a Breda tractor until shortly before you left the 

Ashford Shire that was not right either? A; In 30 
time, it was not right. 


Qs 'Time was the only factor we were concerned 

with, was it not? As Time - as to length. I 

think I made myself quite clear that at the time 

of the purchase of the Breda tractor I did not 

know. 


Qs I was asking you yesterday when you first 

knew and you said it was shortly before you left 

the Ashford Shire? As That is correct. 


Qs Did not you intend to convey to His Honor 
 40 
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then that it was late in 1953? A: To the 

host of my knowledge up till yesterday, when 

you proved that to ho incorrect, the first I 

knew of the .Breda. tractor at Tamworth was short
ly before I left Ashford when I was asked to 

visit the solicitor's office in Inverell. 


Q: All I sun putting to you is that your mem
ory was clearly at fault? As That is right 
as to the time. 


10 	 Qs How many, if any, written reports did you 

make to the Shire Council about this Breda trac
tor? As I would not be certain of that. At 

least two, probably three. 


Q: Y/hen you say at least two do you include in 

that number the one we have seen hearing the 

date 14th August, which was produced at the re
quest, you say, of Mr. Bourke? A: Yes. 


Q: Was that the first written report you had 

made about that tractor? A: I cannot recall. 


20 	 Q: Is it not the truth that you believe you 

made a report shortly before the 12th July 1951 

in writing? Do you believe you made a report 

in writing shortly prior to the Council meeting 

which was held on July 13th 1951? 'As No. I 

do not remember that. It may "be so, but I do 

not remember. 


Qs You said, when asked about it - do you re
member what you said about it? As No. 


Qs At p.20 of the transcript is reported this 

30 question by Mr. Meares - "Did you make a verbal 


report to the Council at its meeting on the 13th 

July?" and your answer, "I made a report to the 

Council."? As Yes. 


Q: Did you answer that question with care? 

As Yes, I think so. 


Q: You took care because you were not satis
fied the report you made was a verbal one? 

As I was not sure whether the report was a 

verbal report or a written report. 


40 Qs And then Mr. Meares assured you they had 

got such a report? As Yes. 
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Qs Did you know the terms of the letter dated 

16th July? Do you remember the letter? (Docu
ment handed to witness). Would you take this 

letter of 16th July and look at it. I particu
larly want to draw your attention to the first 

paragraph. Did you have that in mind when you 

had a doubt as to whether it was a verbal report 

or a written report? As No. 


Q: Had you seen a copy of that letter or that 
letter? As Quite obviously I had seen it be- 10 
fore leaving Ashford. I have not seen it since 
then. 
Qs Do you tell us, to the best of your recollec
tion it was only a verbal report? As I said 

yesterday I did not know whether it was a verbal 

report or a written report. I reported to the 

Council - according to the record it must have 

been written. 


Qs Is it not a fact'that at no time had you re
ported to the Council, in -writing, of what had 

passed between you and Mr. Corney? A: That 20 

is rather a difficult question to answer yes or 

no. There are several reports there. I have a 

recollection that I mentioned it in one of those 

reports - discussing certain things with Mr.Corney. 


Qs I was asking about reporting, I want to make 

it quite clear, in writing as to what took place 

between you and Mr. Corney on the 12th March 1951? 

As I do not recall reporting to the Council in 

writing about that. 


Qs Would you agree that no correspondence which 30 

you saw or which you drafted ever referred to any 

assurance given to you by Mr. Corney? As As 

to the purchase of the tractor? 


Qs That is right? A: Will you say that 

again? 


Qs That no correspondence between the Council 

and Dependable Motors ever referred - correspond
ence which you saw or which you drafted - to any 

assurance given to you by Mr. Corney on the first 

day? As No; not that I can remember. 40 


Q: When were you first asked to give an account 

in detail of the conversation which you had had 
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with Mr. Corney on the 12th March 1951? A: In 

the solicitor's office at Inverell. 


Q: In what year was that? A: It would "be 

shortly "before I left Ashford, 


Q: Would it be fair to describe it as having 

been lato in 1953? A: I think so. I made 

several visits to that office and I am not sure 

whether it was at the end of 1952 or 1953> but 

it was not very long before I left there. 


Q: Round about two and a half years after the 

conversation in question. Is that it? A: That 

would be so. 


Q: Did you not give us some detailed account 

yesterday of what had taken place between Mr. 

Bourke and you on the 30th July 1951? A: Was 

that the time when Mr .Bourke came tip there? 

Q: When you ran the tractor for five and half 

hours and he made certain adjustments? A:That 

is right. 


Q: Was there a report in detail made on that 

occasion? A: Yes. Mr.Bourke asked me for 

a report, and that report was duly given. 


Q: I do not mean that report. I"am'referring 

to a report from you to the Council as to pre
cisely what happened on that day. Did not you 

know that? A: To be quite honest, there are 

quite a number of reports on this matter and it 

is quite probable I did make a report. 


Q: I am suggesting to you that you had an op
portunity of refreshing your recollection in de
tails as to the events of that day by reading a 

report which you made at that time? A: I have 

not seen it since it was written 


Q: You have not seen a copy of it? A: There 

was never a copy of that report made to my know
ledge, except in the office. 


Q: Is not this report to which I am referring 
dated 10th August 1951 - A: That would be the 

council meeting day. 


Q: (Exhibit - minute book - handed to witness): 

A: Yes. 
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Qs The contents of that report have "been drawn 

to your attention within the last few days? 

As That is right. 


Qs Arid that has enabled you, with some confid
ence to refresh your recollection as to what took 

place on the 30th July? As No sir. That re
.port was never mentioned to me. 


Qs But, have not the contents of it been gone 

through with you in the last few days? As That 

is so. 10 


Qs Did not you tell us yesterday that'"you had 

put yourself into the hands of Mr.""Corney? You 

.told us you did not know his experience - what 

his experience was? As That is rip. 


Qs And, indeed, he v/as a man who did not know, 

according to you, what was involved in the carry
ing out of roadwork? As I do not think I 

said that. 


Q: let us see what you did say? As I did not 

know whether he knew of any road work or not. 20 


Qs But he asked jrou what roadwork was and what • 

it entailed. At p.4. of the transcript you said, 

"I said it will be engaged entirely on road con
struction work"? As Yes. 


Qs What'did he say to that? A: He said some
thing to the effect - I cannot recall his words 

but he inquired as to what that would entail. 


Q: "What does that entail" - was the answer you 

gave? As Yes. 


Qs Was it not apparent to you, from that answer, 30 
that here was a man who did not know what was in
volved in road construction work? As Not 

exactly. 


Qs Did you think he v/as not telling the truth 

v/hen he asked that question? As No. He v/as 

seeking -


Q: You were, of course, an experienced engineer 

in road construction work? As Yes. 


Qs And he was a man who was asking you what road 

construction was? As He was asking me. 40 
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Q: The answer, yes or no - lie was asking you 

what road construction work entailed? A: Not 

exactly that. Ho was asking me exactly what 

work this tractor would be engaged upon. 


Q: Is this right or wrong the evidence given 

by you? A: Yes. 


Q: Listen to this. He said to you, "What do 

you expect it to do?" and you said, "It will 

be engaged entirely on road construction work"; 

He then said, "'.That does that entail?" A: Yes, 

that is right. 


Q: I suppose to one who is familiar with.coun
cils' work and the use of earth moving equipment 

in road construction there is nothing ambiguous 

about road construction work? A: No. 


Q: And Mr. Corney asked you what that entailed. 

Lid not you take from that that he was a man who 

had no particular knowledge of this work? 

A: Well, I would say that his knowledge was 

very limited. 


Q: Do you seriously tell His Honor that you 

put yourself, an engineer, into his hands as to 

what this tractor might be expected to do in re
spect of that work - (Objected to - pressed.) 


Qs I put that expression to you "yesterday.: and 

you agreed with it? At I remember that. 


Q: You understand the expression? A: I do, 

I understand it. 


Qs Do you think that the expression is unfair 

in any way? A: I do not think so. 


Qs I repeat the previous question - "Do you' 

seriously tell His Honor that you put yourself, 

an engineer, into his hands as to what this trac
to might be expeoted to do in respect of that 

work". Do you say that? A: Yes. 


Qs Quite seriously? As With certain limit
ations. You see, the point is this - this'trac
tor was required to do certain work. Now, any 

tractor is designed to do work. The point is 

that I relied on Mr. Corney's v/ord as to its cap
abilities to do certain work and to stand up to 

certain work. 
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Qs Although you did not know - you have already 

agreed with me that you did not know - of any par
ticular skill that he had in the matter? As I 

did not consider that was necessary. 


Qs I think we placed it yesterday that Mr.Bourke 

came up there subsequent to the delivery of the 

tractor - about the 24th May? As That would be 

the time that the bearing came. I am not sure of 

the date. The thing was delivered early in May. 


Qs Early in May or in the middle of May? As It 

would be about the 12th of May. Something like 

that. 


Q: The 24th May - I think we agreed from some re
cords yesterday that he was up there and that was, 

I suggest, to fix up some bearings that had failed? 


As That is correct. 


Qs He next came up, according to the report, on 

the 27th July? A; That would be it. 


Qs Was that the time when certain adjustments 

were made? As That is so. 


Qs Between those two dates - a period of approx
imately two months intervening - sajr from"24th May 

to 27th July - do you say that ĵ ou had "a telephone 

conversation with him? As With Mr. Bourke? 


Qs Pirst of all, did you? As I could have. 


Qs I know you could have, but did you? As I 

think I did. 


Qs What was it about? As I am sorry, but I 

cannot recall it now. 


Qs Was it about a radiator core? As Yes. The 

root of a tree had broken it. 


Qs Did you talk to Mr. Bourke at any other time 

on the telephone? As I could have. 


Qs What is your recollection of the matter? 

As I cannot be certain of whether I did or did 

not. 


Qs Mr. Bourke went up there three times? As Ye: 
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Q: On 24th May the hearings were delivered and 

at the end of July when you gave the running 

test? A: That is right. 


Q: And you have never seen him again? A: No. 

Q: Because, from what you tell'us, the tractor 

was grounded round about 10 days, say round 

about a fortnight, after his final visit. Mr. 

Meares has suggested the 10th or 12th August. 

A: Yes. The records will disclose that. I 

cannot remember the date . 

Q: I)o you know when it was grounded? Was it 

grounded on }rour instructions? A: It was 

grounded on Council's instructions. 


Q. Was it grounded on your recommendation? 

A: Yes. 


Q: In writing? A: No. I do not think so. 

I think it was discussed. 


Q: May I take it that there was no written 

recommendation to you from your knowledge that 

the tractor should be grounded? A: Vfhen? 


Q: At that time - before it was grounded? 

A: There was no written recommendation that I 

can recall. To the best of my knowledge I dis
cussed that with the Shire President. 


Q: I am only asking whether there is a written 

recommendation. You say that there is none as 

far as you know? A: I do not think so. 


Q: When Mr. Bourke was up there the first time, 

in May, the tractor was running reasonably satis
factorily? A: That is right. 


Q: Vftien he was up there on the 24th May the 

bearings were replaced and when he left it was 

running reasonably satisfactorily? A: That 

is so. 


Q: And when he left at the end of July it was 

again running reasonably satisfactorily? A: Yes. 

It was running reasonably satisfactorily. 


HIS HONOR: In July? 


MR. REYNOLDS: Q: At the end of July? A: That 

is when he made the test? 
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Q: That is so? As Right. 


Qs Is not this what you in fact reported - this 

is the report of 10th August - the one I showed 

you this morning - "While the ahovementioned 

work v/as proceeding the machine was carefully 

watched. It performed fairly satisfactory, except 

that when pulling heavily the engine overcame the 

weight and the machine tracks spun."? A; That 

is so. 


Qs Was that a fair statement of the performance 10 

of that tractor that day? As Yes. 


Q. It v/as v/atched for over hours on that occ
asion? As That is right. 


Qs It v/as scooping? As That is right. 


Qs It v/as not "bulldozing? A: It was not bull
dozing. 


Qs Do you say that-within a fortnight of that 
time the tractor v/as, to all intents and purposes, 
grounded and given up as useless? As That is 
right. 
Qs And on an oral recommendation from you to 20 
the Shire President? As And discussions. That 
is right. 
Qs Round about that time did you know of a re
conditioned T.D.14 tractor being available to the 

Council? As Yes. 


Qs The Council then learned that it could buy a 

reconditioned International tractor? As xes. 


Qs Did not the Council particularly want that 

tractor? As It wanted a tractor. 


Q: That one? A: The Council wanted a tractor 30 
to do certain work with. 
Qs Was it not, to your knowledge, decided that 

if Council could get the purchas e price of the 

Breda tractor refunded it would buy"the"Recondi
tioned T.D.14 traotor? As That is not right. 


Qs What is wrong about it? As The Council 

wanted another tractor besides the Breda. 
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Q: Listen to the question and see if you still 

disagree with it. I suggest it was decided, 

and formally recorded, that the Council if it 

could get a refund of the purchase price"of the 

Breda tractor, would "buy the reconditioned 

T.D.14 tractor - (Objected to). 


Q: Will you agree that you were a party to 

discussions that the Council should attempt to 

get a refund of the purchase money paid on the 

Breda tractor and thereupon to buy the recondi
tioned T.D.14 tractor? A: I cannot recall 

discussing that at all. 


Q: You have told us in detail of what took 


so. 


place in the showroom in March?
you scraps of conversation; not
conversation. 

 A: I told 
 the full 

Qs Have you a good memory?
onably good. 

 A: It is reas-

Qs You were the Shire Engineer? A: That is 

Q: You inspected the T.D.14 tractor? As Be
fore it was purchased - no. 


Q: Were you consulted about whether the re
conditioned T.D.14 tractor would be suitable 

for Council's purposes? A: Yes, I was. 


Q: I suppose that you, as a Council officer, 

gave consideration as to whether Council - in 

discussions could afford to buy it? As That 

is so. 


Q: Do you remember that? As I remember 

discussing the purchase of the T.D.14 tractor 

and the finances and inspection, and so on. 


Q: Do you remember it being suggested to you 

at any stage that it should be bought if and 

when the Shire Council got a refund of the pur
chase money on the Breda tractor? A: I cannot 

say that I remember that particular section at 

all. It may be so. I cannot recall. 


Qs Did you attend meetings of the finance 

committee at all? As Yes, always. 
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Q: Do you say that you have no recollection of 

that decision being made - when I say that deci
sion to seek a refund when you got the refund to 

buy the reconditioned T.D.14 tractor? A; No. I 

have no recollection of that. 


Qs But this much is clear, that when the repre
sentative of Dependable Motors was last in your 

area - Mr. Bourke - at the end of July, the trac
tor v/as working in the way you have described in 

the report dated 10th August? As Yes. 10 


Q: It is suggested here that the really serious 

thing wrong with the Breda tractor, the thing 

that makes it completely useless, is the clutch. 

Do you agree with that? A: That is one of the 

things really wrong with it. There were tv/o 

really serious things wrong. 


Q: Which were the two serious things according 

to you? As The condition of the tracks - and 

their deterioration - and the clutch. 


Q: They were the serious ones? As They were 20 
the very serious ones. 
Qs • I refer you to the letter of 4th July,Exhibit 

"3", which you told us yesterday you had drafted? 

A: Could I hear something of the contents? 


Q: "The Breda tractor purchased from yourself by 

this Council some weeks ago....very serious con
cern"? As That is right. 


Q: At that time you had seen Mr .Bourke on the 

24th May? As Yes. 


Qs That was some six weeks previously? As That 30 

is correct. 


Qs You had spoken to him, possibly, before that, 

about the radiator core - on the telephone? 

As That is right. 


Qs And that v/as the whole of the dealings you 

had had with him up to that point of time? As I 

think so. I am not sure of that. 


Qs What v/as 3/our purpose in writing this letter? 

(Exhibit handed to witness)? As" I think that 

had something to do with the oil consumption. 40 
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Q: You say it had something to do v/ith the 

oil consumption? A: That is right. 


Q: Did it not have everything to do with the 

oil consumptions? A: That is right. 


Q: The only complaint which you were making 

to the vendor then, on the 4th July, was that 

there was excessive oil consumption. Was not 

that the only complaint which you were making? 

A: Yes. 


10 	 Q: Where else were you making any complaints? 

A. When Mr. Bourke came up to Ashford. 


Q: When? A: At the time of the installa
tion of the new bearings. They were verbal 

discussions with him. 


Q: Were they complaints? A: Yes, certainly. 


Q: You did not refer to that? A: Not in 

that letter. 


Qs Why did you put this bit in "Although the 

power output appears to be adequate for the 


20 weight of the machine"? A: That is as it is. 


Qs Have you changed your mind about that 

since then? As If I may explain. I have 

not seen that tractor for some considerable 

time. 


Qs Today, you have not? A: No. And the 

power output of the engine would be near 

enough, say the same as when I left Ashford. 

The power out-put of the engine would probably 

be 90 per cent efficient. I do not know, in 


30 	 the circumstances. It is one of those things 
the power output does decrease gradually over 

the period of the work. 


Q: Does that mean you have changed your mind 

or that you have not? As I am trying to ex
plain the exact position. The engine, as dis
tinct from the tractor. 


Qs Do you mean the power output? As Yes. 


Qs . You mean the power output would - A. The 

power output at that particular time was suf

40 	 ficient to overcome the weight of the tractor. 
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Qs Is not that so in every well designed tractor? 

As Of course it is. 


Q. What was the point in saying that, then? 

As To illustrate the slipping of the tracks. 


Qs You were -saying to them "They are - the trac
tor is, in my opinion, perfectly all right." Is 

not that what you were saying? As Not in fact. 


Qs Why the "although"? Why do you use the word 

"although"? As Would you read that again? 


Qs "Although the .... eight hours work"? A. I 10 
would say that the word "although" would "be used 

there to indicate that the tractor motor was not 

"being overloaded "by the weight of the tractor or 

"by the working of the tractor. 


Qs But there was nothing wrong with the "balance 

"between the motor and the weight of the tractor? 

As No, not that at all. 


Qs Is not that what it means? As No. I do 

not think so. 


Q: Do you tell us now that the oil consumption 20 
was not your main complaint at all; that you had 
other complaints which were more serious? AT Not 
at that particular time. Mr. Bourke had"'" already 
"been contacted and spoken to regarding the other 
complaints. This particular letter was relative 
to the oil consumption only. 
Qs Before he came up there - the Council later 

decided that they would not work it any further 

and would ask for a refund of the money. Was not 

that done on the 13th July? As At the July 30 

Council meeting, I think. 


Qs Was that done on your recommendation? As I 

do not think so. 


Qs Was it not rather a drastic step at that point 

of time? As It was a step that was considered 

necessary. 


Qs YYhether necessary or not - you considered it 

necessary. Is that what you said? As No. I did 

not say that at all After discussion with the 

Shire President on the subject - 40 
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Q: Was it, in your opinion, a drastic step 

to do so? A: No. Well, I suppose it was a 

drastic step in a certain sense. 


Q: You have written to people saying it is 

using 2 gallons of oil for eight hours' work 

and they have told you that was not an impor
tant point and then you said, "Give us our mon
ey hack"? A: Yes. 


Q: And the only complaint made in writing, 

10 	 at any rate, is that it was using too much 


oil. Is not that the truth? A: At that 

stage. 


Qs At that stage was it known that the T.D. 

14 tractor was available? A: I cannot re
collect that. I cannot recollect the date when 

the T.D.14 tractor became available, I cannot 

recollect when we got it. 


Q: Have not you told us in detail how Mr. 

Bourke came up? A: Yes. 


20 	 Qs The tractor was put to work again on the 
30th July or thereabouts? A: That is right. 
Q: Then you were told that about the 10th or 

12th August it was put out of operation again? 

A: That is right. 


Q: And a letter dated 4th September was writ
ten to the Breda Company in Italy, signed by 

Mr. Heyward, the Shire Clerk? A: Yes. 


Qs You, of course, took part in the drafting 

of that letter? As That is so. 


30 	 Qs Did you draft the whole thing? As I 

think I did. I would not be certain about a 

few little alterations. Perhaps the substan
tial part - it was my draft. 


Qs Is this a fair summary of it" What you 

said to the Breda Company was - "In May, after 

we got the tracks fixed up, no matter if we 

got the engine in good running condition, this 

tractor was still no good to us because of 

its oil consumption? As That is right. 
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Qs You knew it weighed 7 tons when you bought 

it? A: Yes. 


40 
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Qs Did that letter truthfully set out the situa
tion as at the 4th September? A: As far as I 

knew it, yes. 


Qs Would it be unfair to suggest to you that you 

made a mistake in buying a tractor which was too 

light for the work you wanted it to do? As Well, 

maybe. But I do not think I made a mistake 
judging on the weight of the tractor, 7 tons, and 

Mr. Corney1s as surance. 

Q: You knew what its weight was? As Mr. Corney 10 

told me. 


Qs You bought a tractor which you knew weighed 7 

tons? As But did it weigh 7 tons? 


Qs You do not know what it -weighs, you told me 

yesterday? A: That is right. 


Qs -If you look at that letter of the 4th Septem
ber, your complaint to the Breda Company, summed 
up - (document handed to witness) - in particular 
the fifth paragraph starting "It is quite appar
ent ...." read the rest of it in order to get the 20 general context? As Yes. 
Qs Is not this your complaint - "Even if we get 

it into perfect working order it is still no good 

to us because it is too light". (Objected to; 

withdrawn). 


Qs You cannot help us as to when the radiator 

oore was broken? As Not exactly as to the date, 

I think it was broken during the period between 

its going back to work after the bearing was fix
ed - during the period between then - 30 


Qs After the 24th May, if that be the date when 

Mr. Bourke came up and fixed the bearings? 

A: Yes. 


Qs It has got six vertical sections? A: Ye s. 

I think they are vertical sections. 


Qs Was the one towards the centre portion of the 

radiator portion broken out? As I do not think 

so. I would not be sure, but I think it was more 

to one side. 


Qs I suggest it was one of the two inside sec- - 40 

tions? As I am not certain which one it was, 
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"but I have a feeling it was one or the other 
whether to the side or another one there I am 

not sure. 


Qs Do you say that you got the replacement rad
iator core from Dependable Motors? As We re
ceived it eventually, whether through Dependable 

Motors or through somebody in Sydney. We ord
ei'ed it from there. 


Q: Were you charged for it? As I cannot re
collect that. 

10 	 Qs Is not there a document? A: I do not know. 


Qs If you have one part of a radiator core miss
ing will not that attract the air through the 

open space rather than through the grille of the 

radiator core? As That is so. 
Qs Did not you know that? As Yes. 
Qs Would not that interfere materially with the 
cooling apparatus? As It could 'have"clbh'S' that. 
In any tractor, it would - it would interfere 
with the flow of the air. 

20 Qs Do you say that you, an engineer, asked Mr. 
Bourke whether it -would be all right for it to 
run with a broken radiator core or a missing 
core section? As Yes. 
Qs Did you take his advice on that? As That 
is right. 
Qs Was it running for many weeks without the 
radiator core section? As It was some weeks. 
Qs Do you know how many weeks? As I do not 
know that. 

30 	 Q: Was there any log book kept in connection 
with this particular tractor? As There were 
records kept as to its running time. 
Qs Was there any special book called a log 
book? As There was not a special book if I 
recall correctly. We had the weekly running 

sheet from the driver. It constituted, in ef
fect, a log book. 


Q: Would there be an entry on those running 
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sheets, in the ordinary course, as to where and 

when any particular damage was one? A: It could 

have been. There should have been. 


Qs You say that there should be an entry showing 

when the radiator core was damaged? A: Yes. 


Q. And that there should he an entry showing 

when it was replaced? A: That would be normally 

entered by the mechanic. He kept a record of all 

repairs. 


Q: That would not go on to the driver's running 10 

record? A: Not necessarily. 


Qs I suppose you will agree that the maintenance 

of a tractor such as this would be a vital matter? 

A: That is correct. 


Qs The laok of maintenance could lead to innum
erable difficulties? As That is so. 


Qs Another factor in the operation of a tractor 

would be the skill of the tor. That is im
portant? As Yes. 


Qs The operator is required to know the capacity 20 

of the machine and not to overburden it? As That 

is right. 


Qs I suppose it is possible to take large scoop
fulls or small scoop-fulls? As Yes. 


Q: The operator can decide whether he will take a 

large amount of earth or a small amount of earth 

in front of the blade? As That is right. 


Qs The operator gets to know the capacity of the 

equipment that he is operating? As That is right. 


Qs Some operators take many years to train, I 30 

understand? As Ye: some do. 


Qs Other operators - they say they have an eye 

for dirt - some of them? A: That is so. 


Qs They pick it up quickly? As That is right. 


Qs And the opinions which you expressed yester
day about the reasonable working life of the 

machine - do you remember saying you did not 

think it was reasonably fit to operate for a 
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reasonable working life, or words to that effect? 
A: That is so. 
Q: In saying that, I suppose you have not taken 
into account the history of this tractor through
out - right up to the date you are speaking of? 
A: The time when I last had contact with it -
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Qs When was that? A: I left the Shire at
the end of 1953. 
Qs What was your contact with, it between Aug

 ust 1951 and 1953? A: I was the engineer.
Q. I suppose it was in the shed? A: It was 
outside - covered with a tarpaulin supplied for 
the tractor. 

 No.5 
P.E.Bowman 

 Cross
 examination 

continued 

Q: And there it lay for over two years to your 
certain knowledge? A: That is right. 
Qs Have you been told that it has worked since? 
As Yes, it has. 

20
Qs Have you been shown the reports of what was 
done to it and what work was done since? A: No. 

 I was told it was used during the floods this 
year. 
Qs Is that all you were told? As That is not 
absolutely all I was told. 
Qs Were you shown the full reports by your 
successor? A: No. 

30

Q: Might it not have been material for you, in 
order to express an opinion here, to know its 
subsequent history? A: I do not think that 
could liave any bearing on the thing at all. 

 Qs You do not think that the subsequent'work
ing of the tractor, and examination of it, could 
modify your opinion one way or the other? As It 
may. It may modify my opinion but it could not 
modify my opinion as to the condition of the 
tractor when I left Ashford. 
Q: You cannot, for example, tell us how the 
tracks compare today with how they were when you 
saw them in August 1951? As No, I could not. 
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Qs You have not seen the tractor - you know it 

is in Sydney I suppose? A: I did hear of it 

being in Sydney. 


Qs Was.not there a letter written on the 12th 

November 1951? Lid you take any part in the draft
ing of that letter? (Document handed to witness). 

•As I do not think so. 


Qs Have you ever seen it before? As Not that I 

can recollect. I have knowledge of the matter 

that is in it, but I did not write it. 10 


Qs Do you know it was resolved - you were present 

at the Council meeting when it was resolved that 

the defendant be asked to give you a quote for the 

repairing of the tractor - (Objected to; pressed, 

disallowed). 


Qs Were you present at that time? As I was pre
sent . I did go on holidays every now and again 

and maybe I was away. I know that letter was 

sent. 


RE-EXAMINATION 20 

MR. MEARE&s Q: You left the Ashford Shire at the 

end of 1953? As That is correct. 


Qs Prom then until this case have you had any 

dealings at all with the Ashford Shire Council in 

any shape or form? A: No, none at all, except, 

of course, in relation to this case. 


Qs You were asked whether or not the maintenance 

of machines and the driving of the machines was 

important? As Yes. 


Q; You said it was? As That is correct. 30 


Qs Who was driving the tractor? As A chap by 

the name of Kramer. 


Qs What was his ability as a tractor driver? 

As He was a particularly good scoop operator. 

That involves the driving of the tractor, of 

course. Up till the time of his commencement of 

work on the Breda tractor he had been operating a 

dozer blade on a tractor. 


Qs Do you know that of your own knowledge? 

As That is of my own knowledge. 4-0 
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Q: Have you observed him driving this parti
cular tractor? A: Yes. 


Q: Did you see how he handled it? A: That 

is GO. 


Q: Having observed him, what do you say about 

his ability as a tractor operator? A: Quite 

good. 


Q: It was a new tractor which had been pur
chased by the Council. Did you select Mr. 

Kramer to drive it? A: In company with and 


10 	 in consultation with the Council Foreman. 


Qs In making that selection did you give any 

instructions to the effect that it was a new 

and costly piece of apparatus - (Objected to). 


Qs In making the selection of Mr. Kramer to 

drive that particular tractor did you give 

consideration to the fact that you were putt
ing him on to a new and costly apparatus? 

(Objected to). 


Qs In selecting Mr. Kramer what considerations 

20 	 did you have in mind? As I had in mind his 

previous experience on tractors and his con
scientiousness, and as to whether or not I 
thought he was-a suitable type of man to drive 
a tractor, and, generally speaking, his previ
ous record. 
Qs What about the question of maintenance? 

Had you had any experience of Mr. Kramer's 

maintenance work? As Yes, on other tractor's 


30 	 his maintenance was good. He was what I would 

describe, as far as maintenance v/as concerned, 

a meticulous kind of man. He did not miss a 

point in maintenance work. 


Qs So far as the maintenance of vehicles is 

concerned, does the Council provide or offer 

an incentive to the operators in regard to 

their doing their own maintenance? As I do 

not know whether you v/ould call it incentive 

or not, but they were paid a half hour's over

40 	 time every day in order to carry out the rou
tine maintenance work on their tractors or on 

other particular vehicles. That applied to 

all our vehicles. 
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Qs You were asked about a section of the radiator 

core being missing - as to whether or not that 

would affect the efficiencjr of the cooling system? 

As That is right. 


Q: You said it would? As Yes. 


Qs At any time - from the time when that radia
tor core was damaged until the tractor was ground
ed on 10th August, did you have any knowledge at 

all, in any way, of the tractor - of the water
cooling system overheating? As No. It was 10 
winter time. 


Qs When Mr. Bourke came up there on his visits 
when the radiator core was off - did Mr. Bourke 

ever suggest to you at all - (Objected to; with
drawn ). 

Qs Did Mr. Bourke - when he came"up at any time 
was the radiator core off the machine?' I am 
not quite sure when the radiator core section ar
rived in Ashford - whether before he came up or 
after he came up. 20 

Q; Bet me put it to you this way. Was Mr .Bourke 

up there after 5th July? As Yes. He was up 

there. 


Qs Did Mr.Bourke at any time, when he was up 

there, suggest to you in any way at all that the 

absence of one section of the radiator core was 

the cause or any or all of the trouble of which 

you were complaining? As No. As a matter of 

fact I discussed the matter with him before al
lowing the tractor to continue operations - after 30 

the radiator core was damaged. 


Qs And in your opinion, as an engineer, did the 

absence of the radiator core section have any re
levance whatsoever to any trouble you have told 

the Court about? (Objected to; withdrawn). 


Qs You were cross-examined about the purchase of 

a T.D. 14 tractor? As That is right. 


Q: Was the grounding of the Breda tractor, to 

the best of your knowledge, associated in any way 

with the purchase of the T.D. 14 tractor? A: No. 40 


Q: When you took the President out in July to 
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have a look at the Breda tractor - when it v/as 

decided to ground it - was there any mention in 

any shape or form "by the President or yourself, 

or at the Council meeting, of this T.D. 14 unit 
in relation to the grounding? A: Oh, no, 


Qs Mr. Reynolds also asked you as to when"Mr. 
Bourke came out there he was out on the road 
for some hour's. Was the tractor running rea
sonably satisfactorily? As Yes. 

10 	 Qs Mr. Reynolds put it to you that the tractor 
v/as watched over hours then? A: That is 
right. 
Qs Can you tell me, v/as the tractor running for 
that 5a" hours or • what v/as going on in that 5a 
hours? A: Yes, it actually did 5a" hours'work. 
Qs Then, you said to Mr. Reynolds it was runn
ing? As Yes. 
Qs I noted there seemed to be some emphasis on 
"running" reasonably satisfactorily. Do you 

20 	 want to add anything? (Objected to; pressed; 
allowed). As There is a distinction between 
running and operating. That is all I wanted to 
emphasize then. 
Qs What about the operating? As The opera
tion of the tractor was unsatisfactory so far 
as the weaving and slipping of "the tracks was 
concerned - I have spoken about that. The runn
ing of the machine itself appeared satisfactory, 
or reasonably unsatisfactory. 

30 	 Q: Then you were asked about speaking to Mr. 

Corney in regard to the suitability"of"the trac
tor for roadwork and for the purposes to which 

you made reference in evidence. You v/ere asked 

as to whether you knew the extent of Mr. Corney's 

knowledge. When you put those questions to Mr. 

Gorney did he answer them with any hesitation at 

all? (Objected to; pressed; allowed). A: No. 

He v/as quite straightforward. 


Q: There was: no hesitation about his views? 

40 A: No. 
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know anything about - (Objected to; pressed). 


Q: Do not answer this question yet. Apart from 

what you have told us about Mr. Corney's answers 

to your questions about the tractor's ability, do 

you remember his saying anything else in any way 

that would cut down the force of those answers? 

(Objected to). 


Q: When you had those conversations with Mr.Cor
ney after the 12th August and with Mr.Bourke, on 

the various occasions which you have mentioned, 10 

did either of them ever suggest to you that your 

complaints were unfounded? (Objected to; dis
allowed). 


A: When you took these complaints to Mr.Bourke, 

and also Mr. Corney, what did they say? 


MR.REYNOLDS; I would ask my friend to particu
larise the occasions, and I would also object to 

the question, in substance. (Allowed). 


MR. MEARES; ' Q: When you saw Mr. Corney concern
ing these complaints was there ever any"dispute 20 

by him? What was said? A; There again"it is 

very difficult for me to give you the exact words. 

He did tell me in fact that - I am speaking of 

the time when the report was taken down "by myself 

to Mr. Corney; he did tell me that he regarded 

the complaints as serious. 


Q; At the time when this machine was grounded, 

towards the middle of August, what were the num
ber of running hours shown on-the meter? A: It 

was something under 200 hours, I think. 30 


MR. REYNOLDS: The report says 170 hours. 


WITNESS; That would be right. 


MR. MEARES: Q: You were cross-examined by Mr. 

Reynolds this morning as to the answer given "by 

you yesterday concerning when it was you became 

aware that Armstrong Bros, at Tamworth had pur
chased a tractor. Had you had occasion to recall 

that matter from the time you left the Council's 

employment until the question was put to you yes
terday? A: No. 40 


Q: You have told Mr .Reynolds that this tractor 
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that you were aware at the time that American 

tract ore were not easily available and that trac
tors generally were in short supply? A: That 

is right. 


Qs Was the Ashford Shire Council, at the time of 

the purchase of the Breda tractor, in short sup
ply in regard to tractors? A: Yes, it was. 


Qs Did that condition of affairs continue right 

up till the time when the Breda "tractor was 


10 grounded? A; Yes. 


Qs And thereafter? As Yes. 


(Short ad j ournment) . 

MR. MEARESs Qs You were asked before the short 

adjournment about the purchase of a T.D.14 trac
tor? As Yes. 


Qs Have you refreshed your memory during the ad
journment as to when that T.D.14 tractor was pur
chased by the Council? As Yes. I saw the ar
rival of the T.D.14. 


20 Qs What was the date? As It was the very date 

I started work for the Ashford Shire Council. 


Q: What date was that? A: 2nd April 1951. It 

arrived at Ashford on the 2nd April. 


Q: Was it working after that date? A: Yes. 


Qs Then, you were asked about maintenance being 

essential and you said that that was an import
ant matter? As That is so. 


Qs Did you discuss that with Mr.Bourke? A: Yes. 


Qs On how many occasions? A: On two specific 

30 occasions. It may have been more." Firstly;when 


the bearings failed and Mr.Bourke came up to in
stal the new bearings. I think there were two 

bearings installed op that occasion. I was anx
ious to ascertain the cause of the bearings fail
ing - naturally. I questioned Mr.Bourke as to 

his opinion on the maintenance of the machine; 

whether he thought there had been any lack of 

maintenance, and he - (Objected to J. 
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MR.REYNOLDSs Q: The T.D.14 tractor which I was 
asking you about was not the one that arrived on 
the same day as you did, but the one which the 
Council was going to buy if it could get the mon
ey back for the Breda tractor, which the Council 
did not receive until May. Did not you under
stand that? As No. We only ever owned one 
T.D. tractor. 


Qs I was asking about the T.D. 14 tractor which 

was going to be bought if you could get the money 10 
back for the Breda tractor? As I misunderstood 

that. 


Qs I will show you the minutes of the Council 

meeting of 14th September 1951 - minute No.915. 

Do you see that minute (indicating)? As Yes. 

Qs That is the one I was asking you about? As I 

misunderstood. 


Qs What did you misunderstand? As It was not 

clear in my mind when that T.D. 14 arrived there. 


Qs I was asking you questions about having got' 20 

the tractor, the Breda tractor - about the deci
sion which you knew about - that if the money was 

refunded on the Breda tractor you would get a re
conditioned T.D.14 tractor. Did not you under
stand I was asking about that? A: We actually 

did buy. 


Qs Did not you understand my question; that I 

was asking you? As No, not exactly. 


Qs What did you think I was asking? A: I was 

confused with the T.D.14 tractor. We did pur- 30 

chase a reconditioned T.D.14 tractor, or a second
hand one. 


Qs Did you appreciate that it was after the Breda 

tractor came that I was asking you about? A; I 

did not appreciate the fact that you were asking 

questions about a tractor which we subsequently 

heard of. 


Qs And which you did not buy because you did not 

get the money back. That is the one I was asking 

you about? As I did not appreciate that at all. 40 

I misunderstood you, really. I got the two trac
tors confused. 


Qs Do you not remember now that there was a 
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resolution passed that if the money was got back In the Supreme 

on the Breda tractor a reconditioned "T'.D7~T4-~ Court of New 


10


20


30


40


tractor would be bought? Do you remember my 

asking that? A: Yes. 


Qs How could you misunderstand that? As I was 
not sure at what time that T.D. 14- arrived at 
Ashford. I was not sure whether at the date of 
my arrival or at some subsequent date. 
Qs I was not asking of the arrival? As I was 

 not sure of it and that is why I answered the 
way I did. 
Qs You remember now that there was such a re
solution? As I have seen it. 
Qs When Mr. Meares v/as asking you - immediate
ly before the short break - as to whether there 
was any connection between the T.D.14 tractor 
and the Breda tractor refund or the grounding 
of the Breda tractor, which T.D. 14 tractor did 
you have in mind when Mr. Meares was asking 

 that question? As The one we already had. 
Qs Then, you had in mind the one that had been 
delivered on the day when you took up your ap
pointment with the Ashford Shire Council? 
As Yes, but understand this. I was confused 
v/ith the date of the arrival of that one. 
Qs You understood Mr. Meares1 question all 
right? As Yes. 
Qs There was no confusion there? As No con
fusion there. 

 MR. MEARES: Qs I want to direct your attention, 

not to the T.D. 14 tractor that you had but to a 

minute in respect of the matter - the minute in 

which there is a suggestion that if you got the 

money back from Dependable Motors on the Breda 

tractor you v/ould buy another T.D. 14 tractor? 

A: Yes. 


Q: So far as any discussions which you had 

with the Shire President are concerned, or any 

consideration which you yourself gave to the 


 grounding of the Breda tractor, was that in any 

v/ay influenced by a decision concerning this 
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T.D. 14 tractor that you were to get, if possible, 

in the future? (Objected to; allowed) A: The 

only facts which influenced me regarding the ground 

ing of the tractor (Objected to). 


HIS HONORs He said the grounding was not influenc
ed in any way. 


(Witness retired) 


No.6 


EVIDENCE OP JOHN RICHARD BLACK 


Sworn, examined, deposed: 


MR: MEARES: Q: Do you live at Wallengra? 

A: That is correct. 


Q: Are you a grazier by occupation? As That is 

correct. 


Q: How long have you been a grazier? A: I have 

been on the land all my life - since leaving school 

I went out west into Queensland at one time. 


Qs Are you also the President of the Ashford Shire 

Council? As That is correct. 


Qs How long have you been the President of the 

Ashford Shire Council? As Nine years. 


Qs Was your father a President of the Ashford 
Shire Council before you?• As He was the Presi
dent of the Council for 19 years before I was on 
the Council. 
Qs During the time while your father was the Pre
sident did you acquire any knowledge of council 

affairs? A: I became pretty deeply steeped in 

Local Government. Any time when I was at home I 

always accompanied my father on any trips in the 

Shire. 


Qs Did those trips involve the observation of 

road works of varying kinds throughout tile" Shire? 

As Yes. I have seen the Council grow from horse 

grading to the machinery it is operating today. 
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Qs So far as your own experience is conccrned 
up till and during the year 1951 had you had any 
knowledge of the Council's activities in connec
tion with roadnaking and repair work? A: Yes. 
I had had three years on the Council then. 
Q: What interest had you taken in it? A: I 

have always taken a very extensive interest in 

it, more so than quite a number of them. I 

have had more time to devote to it. 


10 Q: Have you had innumerable opportunities of 

observing the operation and performance of the 

Council's machinery - of varying types? A: Yes. 

I have seen them working quite a lot. 


Q: Does that include the operation of tractors 

for road work? A: Yes. Before the period 

v/hen we had two T.D. 9's and a small Interna
tional - I remember we had them working. 


Qs Have you also had occasion to observe the 

operation of tractors on various types of coun

20 try and under numerous types of circumstances? 

A: Yes, I have. 


Qs In March 1951 was the Shire Council desir
ous of purchasing a heavy type tractor? As We 

needed the services of a 60 h.p. tractor. I 

would not be sure whether 60 h.p., but we needed 

one of considerable horse-power - so our plant 

could be augmented to conform with the roadwork 

to be done I think that at that time we had pur
chased a 6-8 yard scoop and that we required a 


30 tractor to operate that scoop. 


Q; Had you seen Mr. Bowman, who became the 

Shire Engineer, before this alleged conversation 

took place between him and Mr. Corney? As I 

must have I interviewed Mr. Bowman. I think 

Council passed a resolution to the fact that I 

was to interview Mr. Bowman in company with the 

Shire Clerk. It took place on a Saturday after
noon but I do not remember the date. It should 

be verifiable somewhere. I interviewed Mr.Bow

4-0 man. The interview was satisfactory from my 

point of view and with Council's authority I 

told Mr. Bowman that he would be appointed as 

Engineer for the Ashford Shire Council. 


Qs Do you remember the Shire Clerk ringing up 
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concerning the possibility of purchasing a Breda 

tractor? A: Yes. 


Q; Did you give him certain instructions so far 

as Mr. Bowman was concerned? A: He was to see 

the tractor. He came down to the Engineer's con
ference in Sydney and he was to look at the trac
tor while he was down here and to report on it 

to tell us whether it was suitable or not. 


Qs Subsequent to that conversation with the 

Shire Clerk did he contact you on the telephone 10 

again - subsequent to Mr. Bowman's visit to Mr. 

Corney? A: I cannot remember any other subse
quent conversation, except that he rang me up at 

one period and asked for Council's - that was a 

later date, when I asked him to ring Council and 

get their approval. 


Q: That is what I want? As He rang me up and 

I instructed him to ring other councillors. We 

had a report from Mr. Bowman, apparently, that 

the tractor was suitable for the work which we 20 

required it for. 


Qs Had the Shire Clerk told you that? A: Yes. 

I instructed him to ring the other Councillors. 

Those Councillors live from 30 to 40 miles apart. 

It is not possible to call a meeting at all times. 

We ring them up. When he rang back and said the 

rest of the Councillors were quite in accordance 

with the buying of the new tractor I instructed 

the Shire Clerk to put in a formal order for the 

tractor. 30 


Qs Did you rely on the Engineer's report? As I 

had nothing else to rely on. 


Qs Did you rely on it? As Yes. I did. 


Qs Was that the reason why you purchased the 

tractor? A: Yes. 


Qs Up till the time when the tractor was grounded 

finally, which would have been round about the 

middle of August - right up till and after that 

time was the Shire Council short of tractors to do 

the necessary work on the roads, and so on? 40 

As Most certainly. The reason for that was that 

at this particular time quite a lot of money be
came available for developmental work and we had 
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managed to get our hands on a considerable 

amount. 


Qs The contents of the minutes in September 

were put to Mr. Bowman, to the effect that the 

council had resolved in September that if a 

reconditioned T.D. 14 tractor became available 

and if a refund were obtained from the Breda 

people, the T.D. 14 machine could be purchased 


MR. REYNOLDSs Perhaps you would put the act
10 ual minute. 


MR. MEARES: Q: Do you recall a resolution 

which was moved by Councillor Knight, seconded 

by Councillor Tighe, on the 14th September 

1951 to the effect that the Breda people 
that the Breda tractor be taken back and the 

money refunded - should that be done an order 

to be placed at once for a reconditioned T.D. 

14 tractor. That resolution was carried. Do 

you recall that? A: To be perfectly frank 

I did not recall it until it was read out this 
20 	 morning. Nov,' it has been mentioned I do re
call it. 


Qs You had certain discussions with the Shire 

Engineer concerning this tractor? A: Yes. 


Q: Did you make a decision to ground it on 

one occasion after discussion with the engin
eer and subsequently, after discussion with 

the Council? As That is right. 


Q: And after listening to the Engineer's re
20 port? A: That is so. 


Q: In no way was your decision to ground the 

tractor influenced by the fact that you might 

be able to get your money back and buy another 

one? A: Most definitely not. It would be 

impossible for me to presuppose what"any"coun-"" 

cillor might say or was going to do pretty well 

a month in advance. I only see them once a 

month. They change their minds quite often. 


Qs Do you recall an occasion on the 7th June 

40 1951 when you came down to Sydney to attend a 


Shire conference? A: Yes. 


Q: Prior to that time had you received certain 
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information concerning the Breda tractor? A: Yes 

Council had been concerned with the purchase of 

a tractor at that date. 


Qs Did you call on Mr. Corney on that date? 

As Yes. I had been instructed by Council to 

call on him and to ask him two questions. 


Qs What did you ask him? As I inquired about 

the warranty. 


Qs What did you say? Can you give it in direct 

speech? As I said, "I have been instructed by 

Council to call on you and inquire about a war
ranty for the tract orwhich we have not yet re
ceived." And he said, "As far as I know the 

warranty has been sent along." My reply was, 

"Well, we have not got it yet." 


Qs What was your next question? As The other 

question was - I asked him, "Is this tractor suit 

able for Council's work?" I was not there a 

great length of time but I did point out to him 

that I had come from the Shire Council and that 

we required a tractor for bulldozing and scoop
ing - (Objected to; disallowed). 


Qs What was the conversation? As I said,"Will 

the tractor be suitable for Council's work? and 

he said "Yes. Quite suitable." 


Qs Did you mention the type of Council's work? 

As Yes - scooping and bulldozing - road con
struction work. 


Qs Did he express any doubt about it at all? 

(Objected to; disallowed). 


Qs After that, was there any other discussion 

about it? As Yes. There was no tractor in the 

showroom when I went out there - the main show
room - but I can remember that there was a 

small tractor in the back part of the premises. 

Mr. Corney took me out there and we had a discus
sion. I asked him for any technical details at 

all and then he told me he was going to send the 

warranty up, or he thought it had gone. He 

thought it had gone. 


Qs You have seen this tractor working? As I 

saw it working on two occasions. 




89. 


Q: V/hat was the first occasion on which you 

caw it working? A: The first occasion v/as 

on the first day at work, about, I think, the 

14-th May. Mr.Bourkc was there at the time. I 

can only remember him as a man in blue over
alls. I v/as introduced to him. Mr. Kramer was 

the tractor driver at the time. It v/as v/orking 

on the Wallengra-Coolatai Road and the time 

whan I came along he was taking the overburden 


10 	 off the top of the pit so that the underneath 

portion could be used for the carting of gravel. 


Q: ;hat being done with a dozer? A: That 
is j o . 

Qs What did you observe? . A: As far as I 

could see the tractor was v/orking very well. 

Everybody was interested in the tractor because 

it v/as something new. It v/as the biggest trac
tor that we had. 


Q: It seemed all right? As It seemed to be 
20 v/orking quit e al 1 right. 

Q: Was'it being handled all right by Mr.Kramer? 

As Yes, quite all right. 


Qs Did you have, from time to time, certain 

conversations with the Shire Engineer, concern
ing how it v/as going? A: Yes, he would call 

in and see me on a, few occasions. Most of our 

business is done by telephone on account of the 

distances. We had quite a lot - nearly every 

day sometimes - not at that particular time. We 


30 	 v/ould be talking at least once a v/eek on the 

telephone. 


Qs Was this tractor mentioned? A: Amongst 

other things, yes. 


Q: As a result of certain conversations which 

you had with Mr. Bowman, and from information 

which you had received, did you go out v/ith 

him and have a look at the tractor while it v/as 

working? A: I did. That v/ould be on the 

12th July, the day before a Council meeting. 


40 	 Qs Where was the tractor v/orking on that occa
sion? As It was working on the road No.187, 

the Inverell-Rocky Dam Road. It v/as about a 

mile from the Wallengra Post Office, on the In
verell side. 
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Q; Who was driving the tractor at that time? 

As Mr. Kramer. 


Qs What did you observe about its operation? 

As Pirst of all I observed when we went there 
it was just coming into the tip - Mr. Kramer was 

starting to lower the under-part which collects 

the gravel - the bite - and as he went on it 

seemed to rotate - as the load was taken up the 

tractor started to weave and the chain slipped.-

On leaving the pit he pulled out altogether and, 

truthfully saying, the only time I can remember 

a sprocket jumping - it did jump on that occasion. 


Qs What sprocket was that? As That was the 

driving sprocket on the end of the track. It 

jumped a cog. 


Qs Under what circumstances did- that happen? 

As It was under load at the time. 


Qs Was it going forwards, backwards,or sideways? 

A: He might have been just about taking a turn. 


Qs What was he using? As He was using a scoop 

after pulling out of the pit. It was a shallow 

pit. It was only the surface gravel that they 

were taking away - stony - it was really the first 

stony ground this particular un.it had v/orked on, 

as far as I know. 


Qs Do you-say that on that occasion it was very 

hard, easy, or medium? . A: Medium. It would be 

medium scooping - medium to good, I would say. 


Qs You noticed the sprocket jumping? As Yes. I 

only observed it the once. 


Qs How long were you watching it? As It did a 

couple of runs before we pulled him up. He was 

taking gravel from the pit and conveying it to 

the scoop - with the under-belly of the scoop up, 

and he was taking it out on to the road and 

spreading it out. He went a couple of runs doing 

that - emptied the scoop and circled round. After 

doing that a couple of times I instructed the en
gineer to stop Mr. Kramer because we wanted to 

look at it. 


Qs Did you look at it? As Yes. 


Qs What did you find? As First of all, we were 
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primarily concerned with the tracks. I can re
member that the corner of one of the groutchei'3 

was broken off. 


Q: 'What is a groucher? As It is the - clip -

I understand they are all in one piece - a 

plate with a clip on it. 'The corner one one 

piece that dug into the ground was broken off 

and a couple of chips - quite considerable long
itudinal cracking across the face of the plate. 


10 	 The plates themselves were quite heavily scored. 

I think Mr. .Bowman had a little three-cornered 

file on him and he ran it over it and it seemed 

to be pretty soft. The stones had actually 

dented - bruised I call it - the track. 


Qs You observed the tractors on previous oc
casions? A: Yes. 


Qs You have observed tractors that have done a 

-very considerable amount of work? As Yes. 


Qs Ana from your knowledge of the tractors what 

20 opinion did you form about it? A. In my know

ledge they were going to pieces quickly. 


Qs Did you then direct that the tractor be 

grounded? As Yes in consultation with the 

Shire Engineer. We saw no point in using the 

tractor any further and damaging it. I told 

Mr. Bowman to ground the tractor and that was 

verified at the following meeting of the Council. 


HIS HONORS Qs Y/as that the next day or that 

day? As I told him to ground it straight 


30 away. 


MRs MEARES: Qs You learned from the Engineer 

in regard to various troubles with the tractor 

from time to time? A: Yes. 


Q: Just dealing with those troubles that ""'you 

are having, in the 'whole of your experience of 

the employment of tractors in the Council, was 

it comparable with any other tractor problems 

you had encountered? (Objected to; question 

pressed). 


4-0 Qs As far as the quantities of troubles and the 

time the tractor was in the workshop, and so on, 

this particular tractor is concerned, was that 
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something that you were used to? What was the 

position in regard to that, compared with" other 

tractors? (Objected to; question pressed; re
jected). 


Qs As to the maintenance of this tractor? As Yes, 

the maintenance of this tractor was greater than 

any we had ever experienced. 


Qs Was it greater? As Oh yes. 


Qs You tell us at this' time you were President 

of the Shire? As Yes. 10 


Q: You had this money allocation? As Yes. 


Qs You'were concerned to get the work done? 

As Yes, we must; any of those grants we received 

in Shire work, if you don't spend it in the year 

granted, very often you lose them and it is abso
lutely necessary to have machinery on the job to 

get the job done as soon as possible. 


Qs I see, that is the purpose for which you bought 

this? As Yes. 


Qs Right up to the time it was grounded, was your 20 
desire to get the roadwork done as expeditiously 
as possible? As Well, whenever we can make a 
machine work, we keep it working. 

CROS S-EXAMINATION 

MR. REYNOLDSs Qs When did this money cease to be 

available for the tractors; when was the year up? 

A: Could I have the question again? 


Qs As I understood you to say to Mr. Meares, your 

moneys are made available to be spent 011 particular 

projects and if it is not spent in the time you 30 

have to have it withdrawn from you; what I want 

to find out, if I could, when would this money have 

been withdrawn from you if it had not been spent 

on a tractor? As That would be very difficult for 

me to answer, because we have different moneys com
ing in at different times. The Main Roads' comes 

in on the Christmas-to-Ohristmas basis, the Public 

Works grants come in from June to June. That was 

a question my clerk eould answer better than I 

could. 40 


Qs What sort of money was this? This wa: 
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developmental work, I take it. It would be 

probably bo from Christmas-to-Ohristmas, Main 

Roads money. 


Q: Who is your present Engineer? A: Y/e have 

no engineer at the moment. 


Qs Who was your Engineer in the early part of 

this year? A: Mr. Robertson. 


Qs You know that lie did some work on this 

tractor? As Yes. 


10 	 Q: Did he do it under your instructions? 

As He asked the Council first. 


Qs Did he do it under Council's instructions; 

that so? As That would be so. He asked 

Council, and they allow him to go ahead. 


Qs He made a number of reports to the Council? 

As Yes, he would. 


Q: He did? A: Yes, he did. 


Q: And they were received and incorporated in 

the Minutes of the Council? A . That would 

20 be so. 
Q: The tractor had been, at that time, lying 
idle for nearly five years - I am wrong - about 
that? As About 4i? As Yes, 4-3-. 

Qs He got it going, did he not? Yes. 


Qs And put it in use? As Yes, it was; I 

never saw it working; it was off the road 

quite a considerable amount of time. It was 

in and out. 


Qs You know the tractor is capable of being 

30 	 used at the moment? As I cannot answer that 


one; I do not know what particular stage 

it must be - It is down at Sydney and has been 

tested. 


Q: And it still has the same tracks on it? 

As To my knowledge, yes. 


Qs How many hours has it done now? A: I 

could not answer that. I think it is some-
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where in the vicinity of 400, probably; but the 

time-sheets would show it. 


Qs So, it has done as much or more since it was 

grounded in August, 1951, than it had done before? 

A: Say that again? 


Q: It has done as much-or more time since it was 

grounded in August 1951, than it did in 1954? 

As It would be about the same. I cannot answer 

the inner technical details of the Council. I 

only work on the broader aspect. 10 


Q: But this tractor has worked this year for the 

Ashford Shire Council?' A: Yes. 


Qs Do you know what spare parts had to be bought 

from Dependable Motors to achieve that? As No, I 

do not. 


/ 


Qs You cannot help me on that? As No, the re
cords would show that. 


Qs Have you seen the tractor recently? As No, 

I have not seen the tractor since the day it fell 

over in the Council yards - workshop. 20 


Qs That means as this is 1956, the tractor has 

done some hundreds of hours' work and you have not 

seen it? A: No. 


Qs Have you-given consideration to the reports of 

the Engineer, that he made about it? As The Coun
cil has. 


Qs What about you, as President? As I only ad
minister the Council between meetings; it was the 

Council. The Engineer's instructions were to get 

the machine working if he could. That was the 30 

only instruction from the Council. I had nothing 

to do with it unless something seriously untoward 

happened. 


Qs You knew the Council was involved in litiga
tion? 


Qs We got an answer from the solicitor; One thing 

was laid down; get in touch with the local soli
citor to see if it v/as O.K. before he did. 


Qs You got the O.K. from the local solicitor? 

As Yes. 40 
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Qs So I gather you v/ere opposed to this tractor 

being put in order? A: I have not said that. 


Q: Wore you? As I have not said it. 


Qs No, but wore you? As Yes. I would have 

been opposed. 


Qs You wore, and wore not you? As I said I 

would be; I had no voice in it, though, be
cause I happened to be the Chairman; I think 

you have got something out of me; I don't know, 


10 	 thnt that v/as a fair question. 


Qs Is that why you have not concerned yourself 

with reports from the Shire Engineer as to how 

this tractor is running and to know what he 

found wrong with it? As Y/e have not got the 

Shire Engineer - I have not got the same con
tact between the Foreman and the Council, as I 

had with the Engineer. 


Q: No, but it v/as the foreman on the 27th March 

1956? As Yes, it was the Engineer, Mr.Robert

20 s on. 
HIS HONOUR: Q: Roberts? A: G.U. Robertson. 


MR. REYNOLDSs Q; You knew of the complaints 

about the tractor? As Yes. 


Qs Did you understand one of the complaints 

v/as about the clutch? As. Yes. 


Qs Did you not concern yourself to see what Mr. 

Robertson reported to the Council on the clutch 

and its condition? A: Yes, we are alv/ays 

short of two things in this Council; one is mon

30 	 ey and the other is machinery, and if there is 

any possibility 


Qs I asked you whether you v/ere concerned to 

find out what Mr. Robertson reported finally on 

the clutch? As Yes, he said he could fix it 

up; I do not know the technical details. 


Qs Did he not report further that the clutch 

v/as O.K.? As Yes, he probably did. 


Q: You could not tell us at this moment wheth
er the tracks to be seen today are in any worse 


40 condition than they were in August, 1951? AsNo, 
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I could not tell you. It would have "been about 

the time it was working down at the Dumaresq River, 

the ground was softer; the amount of work would 

be considerably less than it would be up in the 

hillier country. 


RE-EXAMINATION 


MR. MEARES: Q: Have you got any idea how long 

they v/ere trying to fix this tractor up in 1956? 

(Objected to). 


Q: Have you got any idea how long it took them 10 

to get it back in work? A: I know it was a long 

time. I say, a longer time than was really econo
mically -


Qs Can you give us'an approximate idea of the 

time? Was it a day, half-a-day, two years? 

At All I know - I do not think it could possibly 

have been got started under three or four days? 

(Objected to). 


(Witness retired) 


No.7 20 
EVIDENCE.OF ALLEN NEWTON HEYWOOD 


Sworn, examined as unders 


MR. MEARESs Qs I think your full name is Allen 

Newton Heywood, and you are a clerk of the Ashford 

Shire Council? A: Yes. 


Qs How long have you been a clerk? A: Since 

1949. 


Qs Do you recall early in 1951 contacting """Mr. 

Wilkins at Inverell concerning a Breda tractor? 

As Either I contacted Mi'. Wilkins or Mr. Wilkins 30 

contacted me. 


Qs You remember discussing it? As Yes. 


Qs Did he send you out a pamphlet concerning the 

tractor? As Yes. 


http:EVIDENCE.OF


37. 


Q: Is the document you received ? A: That would 

be similar. 


Q: You had better have a look at it, just in 

case it is not? (Shown to witness). 


(Pamphlet tendered and marked Exhibit "H") 


Q: Subsequently to that conversation with Mr. 

Wilkins, did you contact the various Councillors 

by telephone concerning this Breda tractor? 

A: Yes. 


10 Q: You were advised by Mr. Wilkins that it could 

be purchased from Dependable Motors? As That is 

correct. 


Qs Did 3>"ou then ring up the Engineer? A: Yes. 

I rang Mr. Bowman. He was in Sydney at the time. 


Q: What did you ask him to do? A: I asked him 

would he go to Dependable Motors and have a look 

at the tractor and see if he thought that it was 

suitable for the work we required. 


20 Q: Was that .something which you did on the in
structions of the Council? As Yes. 


Q: Did Mr. Bowman subsequently ring you up? 

A: He r;ing me back within a day or so; I could 

not just be sure when. 


Qs Did he tell you - What did he report on it? 

As He told me that he had inspected the tractor. 

It seemed to him to have plenty of horse-power 

and was big enough for the work we required. 


Qs Did you communicate that to the various Coun
30 cillors, including the President? A: Yes. 


Qs Did you then receive instructions from the 

President as to its purchase? As Yes. 


Qs You were told to purchase it? As Yes. 


Qs You then received the machinery to buy it? 

As Yes. 


MR. REYNOLDSs No questions. 

(Witness retired and excused). 


(Bundle of letters tendered and marked Exh. 

"E"). 
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No. 8 

EVIDENCE OP NORMAN DOUGLAS THOMPSON 


Sworn examined as unders 


MR.MEARES: Qs What is your full name? As Norman 

Douglas Thompson. 


Qs What is your occupation? As Council Poreman 

of the Ashford Shire Council. 


Q: How long have you been in that occupation? 

As I worked at the Ashford Council for 37 years. 


Qs How long have you been its foreman? As Since 

1942. 


Q: In that connection, have you had any experi
ence in the employment of tractors for road-making 

purposes? As Yes, I would say I have had quite 

a lot of experience. 


Qs Has the Council, ever since 1942, had tractors 

for road-making purposes? As Sr....Yes, I would 

say we have had. 


Qs Over the last eight or nine years, approxi
mately, how many tractors has the Council employed? 

A: Well, I would say about 14 - from 12 to 14; 

that is, including graders and tractors. 


Qs How many tractors, roughly? As About seven 
seven. 


Qs Are those tractors under your responsibility, 

as the Poreman? As Well, they would be accord
ing to the amount of works they perform. 


-Qs When they are on the job, they are under you; 

is that what you mean? A: Yes, I would say they 

are. 


Qs Is there any doubt about it? I want to get 

the fact? (No answer). 


Qs Is there any doubt about it or not? As No, 

there is no doubt. 


Qs In 1951 was it part of your duties to keep a 

report of the employment of the tractors from day 

to day? As Yes. 
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Q: Did you obtain the information that you put 

in the report as to where the tractors - various 

tractors - wore working, and what they wore do
ing, from your own observation, and from inform
ation you got from the drivers and leading hands? 

A: Yes. 


Q: As far as the reports were concerned, you 

dealt in them, did you not - I will be tendering 

them, Your Honor - you dealt on a day to day 


10	 basis; you did not deal in so many hours and 

minutes; you put in a report on a particular 

day? A: That is right - from day to day. 


Q: Would you have a look at these dociiments? 

Are those your reports? A: I would say they 

are . 

Q: V/hat do you mean, you would say they are? 

Are they? A: Yes. 


Q: I think, if you have a look at those, they 

cover the period for the week ending the 14th 


20	 May to the week ending the 13th August, with 

the exception of one week that is missing,name
ly, the week ending the 23rd July; is that cor
rect? A: Yes. 


Q: That week beginning the 23rd July? A: Yes. 


(Reports with written precis tendered and 

marked Exh. "J"). 


MR. MEASES: Gould I direct Your Honor's atten
tion to the typed list that would seem to show 

that after the first three days Your Honor, will 


30 recollect the Engineer said that it ran for 

about a week before it had bearing trouble, but 

this return would seem to indicate that it was' 

off after the first three days, Monday, Tuesday, 

Wednesday, 14th, 15th and 16th; it was on the 

Wallengra Road; where Your Honor sees a cross, 

that means it was out. 


MR. REYNOLDS: Because it was working again oh 

the 21st, and the bearings were not fixed till 

the 24th. 


40 MR. MEARES: I•think it is proper for me to say 

that was wrong, the 21st, but that is v/hat the 

records show. Then Your Honor will notice an 
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entry for the 23rd July, page 2, a third of the 

way down, "radiator missing". 


MR. MEARSSs A; Have you seen it, this tractor 

working? A: Yes. 


Qs Did you see it working "before it was grounded 

in 1951? A: Yes. 


Qs Did you see it working after it was repaired 

early this year? As Yes. 


Qs Would you tell me•in as much detail as possi
ble, over those times, what you could observe 10 

about its performance? (Witness hesitates). As I 

never saw a great amount on the first occasions it 

was working; that is, each day, but since it 

started to work in September or July, or August 
this last period - I saw it working nearly every 

day. I would see it at least three to four days 

of the five working days of the week. It gave me 

the impression that•it did not work very capably. 

When I say,, capably, I say I had it do work smaller 

tractors had been doing during other•periods and 20 

moving more earth than it v/as moving, and on sever
al occasions the other operators were pulled up, 

and I asked them what v/as wrong. (Objected). 


Q: Did you notice it being pulled up; did you 

notice any trouble? (Witness', answer struck out 

by direction). 


Qs Tell me this, as far as you were concerned, 

when you v/ere observing the tractor, the times 

this year you have noticed the tractor idle, have 

the operators been sitting on the seat, or where- 30 

ever they sit, just thinking" As Yes. 


Qs Then did you notice - (Objected to.) 


Qs Would you just tell me what-used to happen? 

Would you see them knocking off, or would you see 

it stopping, or v/hat would happen? '""As On most 

occasions, it would stop when I come. I don't 

stop on that particular section of the work. I 

travel around. On most occasions it would be 

stopped when I came to the job. I know by the 

action of the work that it had not been stopped 40 

for a great while, because the other machine v/as 

depending on the gravel it v/as loading into the 

trucks. Occasionally it v/as held up by the other 

one, not functioning full-time. 
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I.IR: REYNOLDS: Q: You say the Breda was held up 

because the other one v/as not functioning full
time? A: No, the T.D. was not functioning 

owing to the Breda not functioning to load on to 

the trucks. 


MR.MEARES: Q: You would see it stopped? 

A: Ye 3• 

Q: Did you get any idea of the time it used to 

bo stopped? A: Yes, from 20 minutes to three 

quarters of an hour. 


Q: As a result of observing it stopping, you 

had certain conversations with the operators as 

to why it was stepped? A: That is right. 


Q: Then would you see it started up again? 

A: Yes. 


Q: Now, on occasions, when it was started up • 

again and had been working, did you ev§r"notice 

anything about its working, as it continued on 

and got into heavy stuff? A: Well, yes. I 

noticed when it got heavy loads I had seen it 

slipping in the tracks; I mean jumping the 

sprocket. 


Q: Tell me this, you have seen it working on 

quite a large number of occasions, have you, in 

the last year? A: Well, small jobs. We have 

been in a lot of flood troubles, wash-outs; 

very often move from one job to another. It 

might work an hour and a half at one place and 

then be loaded on to a truck and go 20 or 30 

miles to another job. 


Q: 'Then you have seen it working, bearing in 

mind the size of it, you know what I mean? 

A: Yes. 


Q: What have you observed about its ability, 

if anything to shift the stuff, compared with 

other tractors of similar size? (Objected to; 

pressed). 


Q: You have seen it used with its blade? 

A: Yes. 


Q: And you have seen it using its six or eight 

yards scoop? A: Yes. 
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Q: Nov/, as far as the use of the blade and of the 

scoop is concerned, you appreciate what I mean 
by taking a full cut with the blade, do you? 

As Yes, I do. 


Qs You appreciate what I mean by taking a full 

heaped load with the scoop? As Yes. 


Qs Nov/, what is its ability in regard to either 

of those things? As I say, poor. 


Qs What do you mean by poor? You tell us, in 

your own words? As I say it does not move as 10 

much as it really should do for a tractor of its 

size; that is my contention. 


Qs You might tell me this, the occasions that • 

you have it, the operator, the thing, stationary, 

and the work held up, does that happen only once 

or is it a frequent occurrence? As I say it is 

frequent. 


Qs You have explained to us that on occasions 

you have another machine, is that correct? 

As That is correct. 20 


Qs In the tractor in which it is employed with a 

scoop, is it iisuallj/ employed in conjunction with 

another machine? As No, not a scoop; I was 

referring to stock-piling work with a gravel over
head loader. You have got a man on the earth, 

you load into trucks. 


Qs Is that quite a common practice to use a trac
tor with a 'dozer blade in conjunction with an 

overhead loader? As Yes, alv/ays. 


Qs This year you told us the tractor has been 30 

used, what is the Council's position this year in 

regard to this equipment? Has it more than it 

wants or is it short? As I say we are-just about 

on an even keel; I say, not sufficient; nothing 

to spare. 


Qs About March and April, in the floods, did you 

have any margin then? As Well, yes, plenty. 


Qs Don't give too much away. Plenty? Is that 

what you say? As Quite a lot of times it was 

too boggy to use anything; it is a Yes ana No 40 

sort of question. 
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Q: When the floods v/ere on, I suppose, it war 

a case of ail hands to the pump, or to the 

roads? (Objected to). 


Qs What is the position after the floods had 
gone? What was the position after the floods? 
Demands on your plant? As Over-heavy, every 
item of plant we had we had out - very heavy. 
Qs Do you remember early this year it being in 

the workshops and some work being done on it? 


10 A: Yes. 


Q: Can you tell us, to the best of your recol
lection, how long they had been working on it 

in the shop? As I could not say, any more 

than about five weeks - five to six weeks. 


Qs You mentioned to us this question of a track 
slipping under load? Do you f Allow me? As Yes. 
Qs With your experience of tractors, having ob
served them over the years, what do you say about 
that? As Well, they definitely lose; they lose 

20 their traction and they jump the sprockets. It 

appears as though the tracks were not all right 

originally enough to give - to bring about trac
tion. 


Qs I want to direct your attention, not so much 
to the sprocket jumping, as to the tracks spinn
ing under load? Do you follow what I mean? 
As Yes. 
Qs Have you observed anything about that, about 
the tracks spinning? As Nothing unusual. 

30 Qs Nothing unusual since you have seen it this 

year; is that the position? A: Yes. 


Qs As far as these hours are concerned in which 

the tractor is worked, that you have given in 

Exh. "J", when you say the tractor hours, does 

that include the times the tractor spent on the 

job when it has been waiting before they start 

working again; do you follow what I mean? 

As It does-not mean the time the tractor is out 

for the day, but we have periods, say, when I 


40 say it is stopped for 20 minutes or three quar
ters; that is included in the 8 hours. 


(luncheon adjournment) 


In the Supreme 

Court of New"--" 

South Wales 


Plaintiff'3 

Evidence 


No.8 


N.D.Thompson 

Examination 

continued 




104. 


In the Supreme 	 AT 2 p.m. 

Court of New"--" 

South Wales 	 MR. MEARESs Qs I want to just get-this on the 


notes, Your Honor. The M.R. 187/21, what job is 

that? As Well, it would be an item on the Main 
Plaintiff's 
 Roads programme. 
Evidence 


Qs Which road? As Actually Inverell-Yetman, 

No. 8 known as 187. 


N.D.Thompson 
Examinat i on 
continued 

Qs Is that the same as the Inverell-Rocky Dam-
road? As Yes, the same one. 
Qs And wherever one finds 187 on Exhibit "H", 
that refers to that road? As That is so. 10 
Qs You have told us about what you observed about 
this tractor this year, now what sort of work was 
it put on that you saw it doing? As Well, it 
was cleaning up flood debris, quite a fair amount 
of time; then eventually it was put stock-piling 
gravel for the overhead loader. 

say Qs How would you describe that work? A: I 
moderately easy work, comparatively, to what we 
had with a T.D. 9 tractor which is 38 horse-power. 

CROSS-EXAMINATION 20 
Cross
examination

 MR. REYNOLDSs Qs How is it that you did not see 
 the tractor working on the first occasion to any 

extent in 1951? As Well, we have a lot of jobs 
probably four to five different gangs working on 
the Council, and sometimes it means that I only 
get round probably once a week to some of those 
jobs. 
Qs Do you get more than that now? As Well, yes. 
Qs Much more? As Well, yes; possibly get round 
now about every second day; second day as a rule.
Qs But you did see a bit of it, did you, in 1951? 
As Oh yes. 
Qs Have you seen it pulling a full-heaped scoop 
in 1956? As We have not had it on the scoop in 
1956 that I remember. 

 30 

Qs I though you told Mr. Meares that when it 
pulled a full-heaped scoop this year, its perfor
mance was poor? As The blade. 
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Q: Didn't you tell Mr. Meares that when it 

pulled a full-heapod scoop this year its perfor
mance was poor? A: I don't remember telling 

the scoop. 


Q: If you did, that would be quite wrong? 

A: I don't remember it being worked on the 

scoop this year. 


Qs No. But if you did tell Mr. Meares that, it 

would be quite wrong, because you have not seen 

it pull a full-heaped scoop? As Not this year. 


Qs You now say you have not seen it pulling a 

sco op at all this year? As Yes. 


Qs Is that right? As Yes. 


Qs Have you seen it pulling a scoop at any 

time? As Yes. 


Qs In 1951? As Ye 


Q: Would this fairly summarise what you say 

about it now, that it does not seem very power
ful? As That is right. 


Q: And the olutch gives trouble? A: Yes. 


Q: Is that the total of the faults that you 

have noticed about it in the months of July, 

August, September, 1956? As Yes. And that 

it slips its sprockets, jumps its sprockets 

when it is tied up. 


Q: What is it you said? As When it gets to 

an extra-heavy load it jumps sprockets, which 

loses the traction, and rather than skid its 

tracks it jumps the sprocket. 


Q: That means it just sort of loses propulsive 

power on the tracks for one sprocket-distance? 

As Yes. 


Qs Jumps out? As Yes. 


Qs Moves and goes on a space? As Yes, that 

is so. 


Qs And then reseats itself? As Ye: 


Qs When were those floods you speak of? As Ex
tended between February and June. 
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Qs Between Pebruary and June? As No, from 

heavy flooding in Pebruary and again in June. 


Qs Was this tractor used after the Pebruary 

Ploods? As Yes. 


Qs It was used, was it, between Pebruary and June' 

As Periodically. 


Qs Would it be right to say now it is used as" a 

relief tractor? As Yes, as a relief tractor, I 

say. 


Qs It is used when other tractors are out of com
mission? As Not exactly; possibly we want an 

additional tractor, such as when flood works are 

on, and we require additional tractors to keep the 

units working. 


(Witness retired) 


 No.9 


 EVIDENCE OP EDWIN WAITER AKHURST 


Sworn, examined as under: 


MR. MEARESs Qs Your full name is Edwin Walter 

Akhurst? As Yes. 


Qs You live in Inverell Street, Ashford? As Yes. 


Qs You were formerly with the Ashford Shire Coun
cil? As Yes, foreman-mechanic. 


Qs How long were you foreman-mechanic? As I was 

there from 1951 to 1955. 


Qs 1950—? As 1947 to '55. 


Qs You left then, and you are now tobacco-growing 

As Yes. 


Qs Between 1947 and 1955 how many mechanics, gen
erally speaking, did you have under you? As Prom 

three to four. 


Qs Were you in charge of the maintenance of all 

the Council's machinery? As The maintenance was 
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left to the drivers, but I checked it to see 

that they were doing it periodically. 


Q: Wore you in charge of all the repairs of all 

the Council's machinery? A: Yes. 


Q: Did that include graders and tractors and 

concroto mixers? A: Yes. 


Q: In the time you wore there, what was the num
ber of tractors that you averaged? As I recall 

seven or eight tractors and five graders, six or 


10	 eight trucks, apart from the other small mach
ines . 

Qs Prior to going to the Council, I think you 

had been with the 2/8 Field Coy. in the War, 

were you not? As Yes. 


Qs And the 2/lst Forestry Coy.? A: Yes. 


Qs And you had experience with tractors while 

you were with the Forestry Coy.? As We had 

quite a few tractors in the Forestry Coy. 


Q: And after you were demobolised, were you do
20	 ing tractor-driving? As Yes, I had 12 months' 


tractor driving for a contractor. 


Qs You recall seeing, do you not, the "Breda" 

on the week before it arrived at the Ashford 

Shire Council, in Mr. Wilkins' garage? As Yes. 


Q: And it v/as there being fitted with a power
control unit? A: Yes. 


Qs Do you recall it coming to the Ashford Shire? 

Do you remember it arriving? As I remember. 


Qs Do you remember it arriving ? As Yes, it 

30 came down on the Saturday or Sunday; I am not 


real sure. 


Qs The Sunday would be the 13th May? A: Yes. 


Qs On the Monday aid you go to see Mr. 3ourke? 

As Yes, we went out to where the tractor was 

unloaded to work. 


Qs Where was it? As On the Wallengra-Coolati 

road. 
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Q: What was the tractor put to work""on on its 

first day? As It was clearing a site for a 

gravel pit?. 


Qs Was it using a scoop or 'dozer? As No, using 

a ' dozer "blade . 

Qs And that being its first day's work, how would 

you describe the type of work it was put on to? 

As It was very light work just knocking grass and 

rubbish and small trees off the surface so we 

could get at the better gravel underneath. 10 


Qs How did it perform? As It seemed to be all 

right on that, and it was light work, and could 

not get any indication how it would behave, at 

that time. 


Qs I think it worked on the Wallengra-Coolatai 

Road for a period of three days, did it not? 

A: Yes. 


Qs Did you keep a record, roughly, only of how 

your days were filled up? As Yes. 


Qs Would you have a look at this book and would 20 

you tell me if that book shows a record of how 

your days .were made up? As Yes. We did not put 

down a few minutes spent on the machine. If there 

were a few minutes spent on one machine, they 

would probably be charged to another"onej" " but 

roughly that would be the amount of time spent on 

that particular machine. 


Qs I notice in this book that mostly it refers 

to what you are doing on the one machine, substan
tially speaking, the whole of a day? As Yes. 30 


Qs Supposing you were on the machine for half an 

hour or-an hour, it would not be put down? 

As Yes, not put down. 


Qs Sometimes you would book it up to the 'wrong 

machine? As Yes. 


Qs Well, now, looking at Exh. "J", we see that 

the first day's work, it was on the Wallengra-

Coolatai road; had you observed that after three 

days it was off. 


Qs Had you observed in Exh. "J", which is made 40 
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up from Mr. Thompson's list, that it was put down In the Supreme 

as working again on the 21st May; do you see Court of New 

that? A: Yes.


Q: Can you tell us about that? A: That is the 

following Monday. 


Q: Yes? A; Yes; well, I checked the tractor 

on the Monday morning and was satisfied that 

there was something wrong and I went away to an
other machine for that day, and had no recollec
tion of what was on the tractor on the rest of 

the day. 


Qi As far as you know, on that day, the bearing 

had gone? A: Yes, on the Wednesday. 


Q: The 16th? A: Yes. 
Q: You checked it and it was on the Wallengra-

Coolatai Road when you checked it? A: No, we 

brought it into the workshop; it"was"pushed up 

on to another truck and pulled off into the 

workshop yard. 


Qs Can you tell us when it came in to the work
shop? A; That would be somewhere one day to
wards the end of that week; I think, the Thurs
day of that week. 


Q: Of the first week? As Of the first week 

it was in 


Qs No, the first week it was off, on the Thurs
day it came into the workshop? As Yes. 


Qs It did not leave the workshop there, to the 

best of your knowledge, until it got the bear
ing fixed? As No. 


Qs After it came back into your workshop did 

you also notice that there was something the mat
ter with the fitting of the P.C. unit? As Yes, 

we were not satisfied with the fittings of the 

P.C. unit and decided to alter it. 


Qs Having a look at your book we see that on 

the Sunday, 20th May, McMullen was working on 

the day for three hours, do you see that? 

As Yes. 
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Q: But apparently you never started work on that 

tractor after the "bearing went on the 16th May 

until the 30th May would that be correct? 

A: Yes. 


Q: Now, having a look at your book, do you ob
serve that you worked on it for the following full 

days, Wednesday, 30th May, Thursday, 31st May, 

Eriday, 1st June, Saturday, the 2nd June, for six
hours; Monday 4th June, Tuesday, 5th; Wednesday, 

6th June, Thursday, 7th June, Eriday, 8th June, 10 
Saturday for a full day, the 9th June, Sunday, a 

full day the 10th June, Monday the 11th June, 

Tuesday, 12th Wednesday, 13th, Thursday, 14th 

Eriday, 15th, Monday, loth, Tuesda; , 19th June ;

would that be correct? A; Yes, that would be 

correct. 


9. Now, do you notice on Exhibit "J" that on 15th 

June it went back on to the Wallengra-Ashford 

Road? A: Yes. 


Qs Now, in the period of time from the 16th May 20 
to the 15th June were engaged on the days you men
tioned in re-fixing the P.C. unit and in connec
tion with the bearings? As Yes. 
Qs You found many bearings gone? As There was 

one badly gone and another one had j\ist started 

to go, which we replaced. 


Qs You replaced two. Was Mr. Bourke up there 

some of the time to help you with it? As Yes, 

he was up there all the time we were working with 

the bearings. 30 


Qs Can you give us a rough idea how long you 

were working on the bearings? As I think about 

10 days we had on the bearings. 


Qs And then when you fitted the two new bearings, 

what happened? As The machine started up and 

it ran for a few minutes and we heard noises again 

and stopped the machine and pulled it out and one 

of.. the bearings had gone again, one of the same 

bearings. 


Qs What did you do with that? As Mr.Bourke 40 

rang the firm in Sydney to send up another bear
ing, and we waited for a few days for that to come 

and then fitted it in. 
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Q: Well, then, on the 15th June, you v/ere out 

when it was doing some drainage work on the 

road? As Yes. 


Qs On the Y/allengra-Ashf ord Road? As Yes. 


Qs You had watched it in this light country, 

you said, on the 14th May and then you next ob
served it working on the 15th June? As Yes. 


Qs That was the fourth day of its work of that 

kind? As Yes. 


10 	 Q: What sort of work was it doing on the Wall
engra - Ashford road? A: We were draining a 

creek in a concrete slab; it was in very light 

going, in sandy soil. 


Q: Was it with a 'dozer? As Yes, with a 

'dozer. 


Q; On that occasion, what did you observe about 

its performance? • As Any time we could get a 

full blade of dirt, the tractor would start to 

spin. 


20 	 Q: Did you notice anything else about it or 
not? A: Yes - on the full day's work we no
ticed that it had used a fair amount of oil. 
Qs Were you observing its oil consumption fair
ly closely from then on until it was finally 

grounded? A: well after working on the 

first three days, the bearings going on it, we 

naturally took particular attention to the oil. 


Qs Prom then on, what was it•doing in regard to 

using oil? As Prom then on,*it used an*exces

30 	 sive amount all the time; say, somewhere, a 

gallon - or probably a bit better - every day 

was used. 


Q: What was the usual oil consumption for a 

tractor of this nature? As I have seen new 

tractors. Some of them go from oil change to 

oil change and use none at all, and would not 

be more than a quart between oil changes, a 

period of 30 hours. 


Q: As far as the using of that oil was~"cohcern
40 ed did you see any evidence of the oil getting 
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away? As Yes, it v/as showing a lot of blue 

smoke out the exhaust, v/hich is an indication of 

oil burning. 


Qs Nov/, from time to time did you make any at
tempts to stop that? A: Yes, I had a look 

around the machine at different times, and any
thing I could think of that might help, I checked 

on. I checked the valve clearance at one time to 

see if it v/as quite all right. 


Qs Did you check anything else that you can re- 10 
call? As No. There is not a lot you can do 

around it; to do that might have any effect on 

the oil. At that particular time that v/as all 

that was done. 


Q: Did you discuss the matter with Mr. Bourke? 

As Mr. Bourke came up at a later date and v/e had 

a look over and checked the oil consumption. 


Qs We have heard evidence that in 5-g- hours on 
that date it used 3/4 gallon? As Yes, that is 
correct. 20 

Qs And as time went on did this consumption of oil
improve in any v/av? As No, it was much the same, 

right through. On heavier work it would use more 

oil than when it was v/orking light. 


Qs Nov/, v/e see here that you have mentioned the 

Wallengra-Ashford road, and you said it was slipp
ing the tracks. What was the slipping; when it 

got into heavy work? Was that normal slipping, 

or an excessive slipping, or less slipping than 

the ordinary tractor? As More slipping than on 30 

any other tractors that I had noticed, that I had 

anything to do with. 


Qs Did you notice anything that I have forgotten 

to mention, on that day, on the Wallengra-Ashford 

road? As Yes, v/e had a little trouble with the 

clutch on that particular day. It started slipp
ing and heat up, and I made an adjustment on it, 

but did not do much more work that day and I did 

not see whether the adjustment made any difference 

to it or not. 40 


Qs Had you discussed with Mr. Bourke the clutch 

adjustment when he came up to help with the bear
ings? As Mr. Bourke, when v/e got the tractor out 
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to work the first day, after it arrived, Mr. 

Bourke gave us a run-through of the maintenance 

of it and ho drew my attention to the clutch ad
justment, which is a different type of adjustment 

than on the normal typo of tractor. He showed me 

how to make this adjustment. 


Q: You migl toll mo about this clutch that was 

on this tractor, was it the usual type of heavy 

tractor olutcli. A: It had a foot clutch; most 


10 	 of the heavy tractors have a hand clutch, an 

over-centre clutch. 


Q: What is an over-centre clutch? Could you ex
plain it to His Honor very briefly? • As It 

works on a cam, an over-centre clutch, and when 

the leve: • is pull d in position, the cam slips 

over end' puts the pressure on to the plates, and 

the foot clut ch, the pressure is just on by 

springs. 


Qs The difference between either type of clutch 

20 is the other type is more or less of a grab

clutch? As Yes, very positive. 


Q: And this type of clutch in this tractor v/as 

a spring-loaded clutch, is that the position? 

As Yes. 


HIS HONORS Qs Were not those two bits of metal 

that came together? As The clutch face linings 

are pressed on to a metal plate on either side 

by spring pressure. 


MR. MEARESs Qs Tell me, that type of clutch, 

30 this spring-loaded clutch, where do you usually 


see them? What types of vehicles? ' .' As It is 

normally the type in cars and trucks. 


Qs When you get the heavier type of vehicle what 

type do you find? As Mostly over-centre types. 

Some tractors use the ordinary type of spring
clutch, but not many of them. 


Q: Do you know any that do, apart from this one? 

As The older model Cletrac had this type of 

clut ch. 

Qs The spring type? A; Yes, I do not know 

whether they changed or not. 


In the Supreme 

Court of New"--" 

South Wales 


Plaintiff' s 

Evidence 


. No.9 

E.W. Akhurst 

Examination 

continued 


40 



In the Supreme 

Court of New"--" 

South Wales 


Plaintiff's 

Evidence 


No.9 


E.W. Akhurst 

Examination 

continued 


114. 


Qs Any other of the tractors you have had? 

As Any of the other tractors we had, had the 

over-centre. 


Qs Then we observe, after that day on the Wall
engra Road, on the 18th. June it was travelling to 

the job, and on the 19th it was on the Inverell -

Coolatai road clearing similar site, on the 20th 

it was doing 'dozing fillings to formation, on 

the Thursday 21st, it was idle owing to oil' 

trouble, and on the 22nd it was being repaired? 10 

As Yes. 


Qs In that period of time what did you observe 

about the working of the tractor? As It had got 

on to harder work then, and we noticed more tracks 

slipping and had more slipping in the clutch, and 

at that, time we noticed the sprocket started to 

slip in the tracks. 


Qs To what extent were you getting sprocket slipp
ing? As Any time it picked up a heavy load and 

turned a little, it would mostly slip the sprocket. 20 


Qs Did you try to do anything until the time it 

v/as grounded to cure that sprocket slipping? 

As We made three or four adjustments on the track 

tension not to see if we oould stop it, but it did 

not appear to make any difference. 


Qs At the end of the story, round about 10th or 

12th August, what was the position of the spring 

tension? Did you have any further to go? Y/as it 

tightened right up, or what was the position? 

As We did tighten it right up at one time to see 30 

if it would make any•difference, hut it still 

kicked over the same, and we were a bit concerned 

about extra tension on the front idler putting 

too much strain on the bearings, on the sprocket, 

so we adjusted the tension for that. 


Qs Tell me this, when it jumps a sprocket like 

that, I mean, does it just slip over or does it 

cause any strain? As It causes a lot of strain, 

pulls whole teeth over and the front portion of 

the idler goes forward with a "bang". 40 


Qs Goes forward with a "bang"? As Yes. 


Qs Supposing that trouble -was allowed to continue 

indefinitely, would you be fearful in any way of 

anything happening? As Yes, I do not like it at 




115. 


any time, the tension on the spring would put a 

lot of pressure on to the bearings and the bear
ing housings and on the sprocket. 


Q: In this period, you said before it came back 

to the garage again, in this period, that it was 

getting into some heavier work, what particular
ly did you observe about its efficiency in heavy 

work? As Any time it got on to anything heavy, 

the tracks would spin and we would have trouble 


10	 with the clutch, and did not seem to give any 

p e rf ormance at al1. 


Q: What do you mean by having trouble with the 

clutch? A: The clutch would heat up and could 

not be released. You pressed the clutch in the 

tractor ana it would still keep the tension on 

the tracks. 


Q: It would still keep it even though you had 

your lever in, to disengage the clutch; it would 

still keep on going? As Yes, it would still 


20	 keep moving. 


Q: Before it came back on the 22nd was this 

something that only happened on one occasion or 

was it something you were having a lot of trouble 

with, or no trouble, or what, the clutch trouble? 

A: The clutoh trouble was with us all the time, 

from when the tractor went on to heavy work, the 

trouble started and it was there all the time; 

sometimes more, sometimes less. Made three or 

four adjustments on it and it did not seem to 


30	 have any effect at all. 


Q: When was it worst? I mean, with the scoop 

or with the blade? A: Oh, with the 'dozer it 

was at it s worst. 

Qs Take an ordinary day's work with it. Imagine 

it in reasonably heavy work; by that, by rea
sonably heavy work, it means reasonable work for 

a tractor of that size? A: Oh, would not be 

too heavy for it; had another tractor doing the 

seme work at the time and had that type of work 


40 I classed as reas onably heavy; we would have to 

stop it quite often to let the clutch cool down. 


Q; Take a day's work in reasonably heavy work; 

we can imagine the machine starting off and it 

is cold starting off, from cold? As Yes. 
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Q: What would be the picture, how-long would it 

work? A; Sometimes probably lose two or three 

hours a day waiting for the clutch to cool off. 


Q: I want to take it to the other end, you have 

got it and it is cold; do you follow that;? 

As Ye s . 

Q: When it was cold did it work all right? 

A; Yes, for a short time. 


Qs Well, then, suppose you got in to the heavy 

work; what used to happen to it then? As When- 10 

it got into heavy work, after it had run an hour, 

perhaps the clutch would start -j-o seise up and 

the tractor could not be stopped. 


Qs How would you stop it? As It could be 
stopped by pulling the steering levers back and 
switching the. motor off, but when you had the 
steering levers back you had no free hand to 
switch the motor off - kick it off. 
Qs Did you see that happen on quite a number of 
occasions? A: Yes. 20 
Qs Before it actually jammed, the clutch jammed, 
you understand that? As I beg your pardon? 
Qs Before the olutch jammed, before the clutch 
seized? As Yes. 
Qs Prior to that was there anjr trouble with the 

clutch slipping? As When the clutch got hot 

after-it had seized, and if you tried to move off 

again, it would stand, the tractor would stand if 

it had a load on it; it would stand and still 

slip. If you had it, your engine still running, 30 

the clutch would still slip, it would not move. 


Qs You could not push it? As No, it would not 
work. 
Qs That trouble, the clutch slipping, did that 
continue right up until it was grounded on 10th 
August? A; Yes. 
Qs Was there anything you could say, then, to 
cure it? As No. It appeared to me the clutch 
was too light for the job and without pulling the 
clutch down I could not see any way of altering 40 
it at all. 
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Q: Towards the ond, did it got "better or worse? 

A: It gradually got worse towards the finish, 

as the clutch plate had worn gradually, got 

worse, and had to be stopped more often. 


Qs Then, I think, you repaired it; it was in 

on Friday, 22nd June, for nine hours, being re
paired; is that correct? A: Yes. 


Qs On that occasion, on Friday 22nd - we will 

have a lock at your book; "Breda - nine hours." 

There is a note there - "oil trouble"? As Yes. 


Q: Bo you remember what you were trying to do 

with it that day? As Yes, v/e were trying to 

place the oil trouble; that would be the main 

trouble; and had a look around the machine for 

anything else we could do at the same time. 


Qs Then on 13th July it is in again for eight 

days; do you know what that touble v/as? 

As I probably had a look at it working on the 

road that day. 


Qs Then do you recall Mr. Bourke coming up on 

one occasion some time in July? As He came 

up one time after we had the tractor for some 

time, and v/e went out and had a look at the 

machine to see if v/e could do anything about 

the oil consumption. 


Qs Did he make certain adjustments to it? 

As Yes, he checked the valves and had a look 

at the injector. Enlarged the holes in the 

crank case breather. 


Qs Did that help the oil consumption at all? 

As No, it was checked after that; we checked 

it for the 5-y hours after that, it showed 3/4 

gallon of oil used in that time. 


Qs After he came up, was there any improvement 

in any shape or form-with the jumping of the 

sprockets? As No, no alteration. 


Qs Or the spinning of the tracks? As No. 


Qs And as far as the clutch trouble was con
cerned, did that get any better? As No, it 

was still the same. 
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Qs Did you notice'in addition to those matters 

you have mentioned, as to whether or not there 

was anything the matter with the trouble with the 

tracks themselves? As I beg your pardon? 


Qs Did you notice, apart from the troubles you 

have mentioned with it, whether there was any 

trouble with the tracks themselves? As Yes, we 

had a look at the tracks the day Mr. Bourke was 

there, and we noticed that some had cracked and 

some were bent and they appeared to be wearing 

quite an amount. 


Qs What degree of wear compared with an ordinary 

track? As Seemed to be a lot more wear on them 

than the normal run of tracks. 


Qs You told us that you were observing the machine 

and its ability to work, that is correct, is it 

not? A: Yes. 


Qs Now, I want you to imagine that it was requir
ed to do reasonably heavy work for a tractor of 

its size? As Yes. 


Qs Work, with the full work, with the 'dozer 

blade that v/as supplied or full work with the 

scoop: do you follow that? As Yes. 


Qs What was its performance under those circum
stances when it was called on to do full work? 

As Well, it seemed to perform poorly. Anything 

where it had to work harder at all, the scoop we 

had on it could not fill it up to capacity. 


Qs It-could not fill the scoop up to capacity? 

As No, the scoop got somewhere near full, the 

tractor would start to spin and would have to be 

lifted out to the ground and had to be carted 

away. 


Qs Would it have been, do you think, capable of 

doing any reasonably continual work of a light 

nature? As I beg your pardon? 


Qs Would it have been capable of doing work con
tinually of a light nature? As It would have 

to be very light or you would have trouble" with 

the clutch. Any time when there v/as a fair amount 

of clutching or de-clutching, such as 'dozer work, 

the clutch v/ould give trouble. 
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MR. REYNOLDS: May I see the book that vou have 

"been referring to? (Handed to Counsel). 


MR. MEARES: Q: Mr. Kramer was the driver of 

it, was he not? A: Yes. 


Q: You saw him driving the tractor? A: Yes. 


Q: Both with the blade and with the scoop? 

A: Ye s. 

Q: Ana you observed how he drove it? A: Yes. 


Q: Was there anything'in his method of driving, 

10 	 which, in your opinion, caused any trouble to 


the tractor? A: No. 


CROSS-EXAMINATION 


MR. REYNOLDS: Q: You told Mr. Meares in some

detail about the performance of this tractor in

June, did you not? A: Yes. 


Q: And that was on the Coolatai-Wallengra Road? 

A: Yes, Coolatai-Wallengra. 


Q: How much time did you see it working in that 

week, the 18th June onwards; or, the fortnight? 


20	 A: I could not say the actual time, but from 

time tc time I would go out and have a day and 

check on the different machines. 


Q: How fern out was that from the Council depot? 

A: About 20 miles. 


Q: (Approaching): See, on the 18th June you 

travelled out to the job? A: Yes. 


Q: That means you helped take it out there? 

A: I would travel with it and keep an eye on it 

after it had been 

30 Q: No work done that day with it, by the look 

of it? A: No. 


Q: Then the following day, the Tuesday, you 

stayed out there, apparently? A: Yes. 


Q: And it was worked to clear a gravel site? 

A: Ye s. 
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Q: The next day, the Wednesday, you are shown- as 

on the Cletrac from 7 o'clock to 4.30 in the 

afternoon? A: Yes. 


Qs Where was that? A: i don't remember. 


Qs Would it be the same place as this; it would 

not he, would it, the "Breda". (Witness hesi
tates) As I cannot remember. 


Qs Well, on the Thursday, you worked all day on 

the Oletrac? As Yes. 


Qs Was-that in that week; would I he right in 

thinking that you only had one day to observe the 

performance of this tractor? As There is an
other full day on the Eriday. 


Qs Is that worked, or is that work it had per
formed? As That would be a check on the 

oil trouble. 


Qs When were those words "oil trouble" written 

in there? The same time as you wrote that? 

As Yes, that would be written in at the same 

time. 


Qs The same time? As Yes. 


Qs What was the oil trouble? Doe's that mean 

working, your working from 7 to 5.30, and you 

just checked the oil, or what? As It would have 

meant that or it could have meant I had a day on 

the tractor, checking why it was using that oil. 


Qs You do not know? As No, I am not sure. 


MR. REYNOLDSs Qs Let us take the next week, 25th, 

26th, 27th, 28th and 29th. You are shown for the 

first four days of that week working on No.I S.P. 

What is No.l S.P.? As It was a medium grader. 


Qs Where was that? As That would probably be 

at the workshop. 


Qs Where was the Breda that week? As It would 

be working on the Coolatai-Y/allengra Road. 


Qs Twenty miles away? As Yes. 


Qs You would have no knowledge what it -was doing 
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excepting from what people told you? As That 

is oorroct. 


Q: This evidence you are giving, is it "based 

on what you saw yourself or what you were told? 

A: The days I was there 


Q: Let us see what days were you there. In 

the first June week there was one day for sure 

it was working - have a look at the diary, 

starting at the 18th - travelled out the first 

day. It cleared gravel site on the second day? 

A: Ye s. 

Q: And the third and the fourth days you were 

working on the truck all day which was probably 

in at the depot? A: Yes. 


Q: And the fourth day, you cannot tell me where 

it.was and you had to look for some oil trouble, 

or whether you didn't work that day? A: That 

would be so. 


MR. MEARES: What date are you up to? 


MR. REYNOLDS: The 22nd, Friday of that week. 


Q: In that week you are only sure you saw-the 

tractor working on the one day? A: Yes, the 

one day. I checked it while it was travelling 

t o the j ob . 

Q: Did it travel under its own power? A: Yes. 


Q: Gave no trouble then? A: No. 


Q: The only day you saw it in work was on the 

Tuesday? A: Yes. 


Q: The following week you didn't see it in 

work at all, did you? Have a look at your 

diary" A: (Witness looks at diary). That 

is correct. 


Q: And the next v/eek, on the Monday you were 

working again on the No. 1 S.P.? At Yes. 


Q: And on 3rd July you say that you worked "7 

o'clock to 5.30, Breda" - what does that mean? 

As I oould not remember just what I was doing 

on that particular day. 
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Qs Was it working for eight hours on the Coolatai-

Wallengra Road 011 forming? A: It could "be 


Q; What does this mean, "7 o'clock to 5.30 Breda"? 

As I would "be there keeping an eye on it. 


HIS HONOR: Qs What date is that? As 3rd July. 


MR. REYNOLDSs Qs What does this hook of yours 

mean? Does it mean you made out an entry like that 

if you were keeping an eye on the tractor which was 

at work? As if I had to go oxit on to the job for 

a certain job I would put it down to that machine. 10 


Qs So if you were sent out there to tighten some 

nuts, 20 miles away, you would book it as you have 

done here 10̂ - hours Breda - you put nine here? 

A: Yes. 


Qs What you now say is that you did not work for 

nine hours on the Breda? As No. 


Qs Or anything like it? A • No. 

Jr± 0 


Qs We are told here that it worked 8 hours on 

that day (Objected to; rejected). 


Qs Is it consistent with your- entry that that 20 

tractor worked for 8 hours on a job that day? 

As That could be right, a few stops while I 

cheeked the machine in some parts of it. 


Qs There is no doubt on your evidence that prior 

to this date, 3rd July or the 4th July if you like, 

the clutch trouble was very bad? As I just didn't 

catch that question. 


Qs Is it true that there was very bad

trouble before 4th July? As We had

trouble continually, right through.


Qs Was it bad before 4th July? As I

remember the dates actually. 


Qs Have a look at your diary? 


MR. MEARESs Can you give him the mishap

tree incident - that may help him. 


 clutch 

 clutch 


 cannot 


 of the 


MR. REYNOLDSs Qs Apart from the time of the mis
hap to the tree, that was 5th July - have you got 


 30 
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that date 5th July when the radiator coil v/as 

pierced? A: Yes. I haven't anything down to 

the machine that day. 


Q: I want to draw your attention to that date. 


At that time had the machine "been having bad 

clutch trouble? As Yes. 


Q: Had you discussed that with the engineer, 

Mr. Bowman? As It would have been mentioned, 

but we might not have had a discussion on it. 


10 	 Qs So that the thing which was really making 

the tractor ineffective at that time was the 

clutch trouble? As It v/as one of the things. 


Qs What else v/as there? As Excessive slipp
ing-of the tracks, the slipping over the sprock
ets, and excessive use of oil. 


Qs Did you ever suggest that a new tensioning 

spring should be sought? As No. 


Qs You did not dismantle the clutch? As No. 


Qs Did you suggest or recommend that the clutch 

20 should be dismantled? As Yes, well I suggest

ed something would have to be done about it. 


Qs To whom? As It would be Mr .Bowman. He 

was our engineer at the time. I was responsible 

to Mr. Bowman for any work I did. 


Qs It is not possible to tell from your book 

how much time was spent with fixing up the power 

control unit? As No. 


Qs Did you put the radiator core back after it 

had been damaged. Did you replace the missing 


30 	 radiator core with a fresh one? A; No. Y/hen 

the stick went through the radiator core -


Qs Did you ultimately replace the radiator core 

yourself? As No. 


Qs Who did? As We didn't get the radiator 

core until after the tractor v/as stood down. 


Qs So that at the time you stood the tractor 

down in August it then had one-sixth of the 
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radiator core missing? When was it put in,-if 

ever, the new one? A: It was not put in while 

I was on the shire. 


Qs So I may take it then that by 1955, last year, 

there was still one-sixth of the radiator core 

missing? As Yes. 


Qs There is no doubt about that is there? A: No. 


Qs Now you wanted to tell me something about when 

the stick went through? As Yes. 


Q: Would you tell me what that was? A: We were 10 

a bit concerned about what would happen to it and 

we got in touch with Mr. Bourke. 


Qs Who did? As Mr.Bowman. 


Qs Were you there? As No. I told him about 

it and -


Qs You spoke to him? As I spoke to Mr. Bowman. 


Q: And subsequently he gave you some instructions? 

A: He told me that Mr. Bourke had said to block 

that section of the radiator off. It would be 

quite all right to work it if we watched it and 20 
saw the engine did not overheat. 


Qs Is it-difficult to get hold of a radiator core? 

As It was at that time. 


Qs How do you know that? As We were a long 

time before we had it forwarded to us. 


Qs What do you mean by a long time? Was it ever 

forwarded to you? As Yes, we did get it. 


Qs When? As After the tractor was stood down. 


Qs How long after? As I cannot remember that. 


Qs Where did you get it from? Do you know where 30 
it came from? As I could not say the actual 

place. 


Qs Where was it put, in the store? A s It was 

put in stores. 


Qs That is where it was when you left the council, 
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when you ceased to be in the employ of the 

council? A: Yes. 


Q: Did you plug up the gap where the broken 

portion of the core came through or leave it 

open? A: It v/as left open. 


Qs You felt it might "be dangerous to run the 

motor with one-sixth of the core missing?. 

A: I think it would be all right but I waited 

for information from Mr. Bourke. 


10 	 Qs I thought you said you were a bit concern
ed about it? A: No. 


Q; You didn't say that? A: No. 


RE-EXAMINATION 


MR J MEARES: Q: As far as this radiator'core' ~ 
v/as concerned that of course controls the heat 

of the water in the radiator? A: Yes. 


Q: Did you at any time from -the time the trac
tor was first run until it was grounded have 

any trouble at all with the overheating of the 


20	 v/ater system? A: No. 


Q: Non at all? A: No, the engine was run 

at the normal heat. 


Q: And I want you to assume that the number of 

days this tractor v/as working was a total of 30 

days approximately? A: Yes. 


Qs Can you give us a rough idea of how many 

different occasions it was you watched and ob
served its working in various places during 

that time? As As far as I can remember 8 


30	 or 10 days in that particular time. 


Qs During those 8 or 10 days you observed it 

v/orking, apart from the worsening of the clutch 

position, did its method of working vary to any 

great extent? As Unless it was in very light 

work it always had trouble with the track spinn
ing, the clutch slipping, at all times on heavy 

work. 


(Witness retired) 
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EVIDENCE OP,CLARENCE GARFIELD KRAMER 


Sworn, examined, deposed: 


TO MR. MEARES: My name is Clarence Garfield Kramer 

and I am a tractor driver. 


Qs You have been with the Ashford Shire Council 

since 1948? As That is right. 


Qs And you are still there? A: Yes. 


Qs And since 1948 have you been engaged on trac
tor driving? As Yes. 10 


Qs And until you took over the Breda tractor in 

May of 1951 had you been doing mostly scoop work? 

As Yes, mostly scoop work. 


Q: Had you done any blade work? A; Just a little. 


Qs But not a great lot? A: No. 


Q: Had you been driving different types of trac
tors over your experience in that time? As Yes. 


Q, Light ones and heavy ones? A: Yes. 


Qs Had you ever had charge of a brand new tractor? 

As Yes. 20 


Qs Prior to the Breda? A: Yes. 


Q: What one did they give you before that? 

As A Piat. 


Qs Were you on the Piat, did they take you off 

the Piat to go on to the Breda? As Yes. 


Qs When did you take the Piat over? A • I have 
Jtl ono idea. I have forgotten. 


Qs You recall, do you not, the tractor going out 

on to the Wallangra-Coolatai Road on the Monday 

the day it arrived? As That is right, yes. 30 


Qs Did Mr. Bourke give you some instructions as 

to maintenance and operation? As He did, yes. 


Qs Yfas he out there on that day? Yes. 
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Q: 7/hat sort of work did you have it on that • 

day? A: Very light work, light tractor work, 

clearing gravel site. 


Q: Is that easy or heavy? A: It. is easy. 


Qs How did it perform? A: It seemed to be 

going all rig 


Q: Then I think you worked it for a matter of 

some three days? A: Yes. 


Q: You were out on the Y/allangra-Coolatai Road 

10 in that period of three days? As Yes. 


Q: Were you still on this clearing for"the" 

gravel? A: Ho, I was doing a bit of dozing 

up the road. 


Q: What sort of work w&s that? A: It was 

not real heavy ^ork. Some of it was black 

soil. 


Qs What does that mean? A: Not real hard 

on the tractor, no stones of any sort. 


Qs On the Wednesday, on the third day, did 

20 something happen in regard to the oil pressure? 


A: I heard a noise in the tractor and I 

looked at the oil gauge and the oil pressure 

had dropped. 


Qs Did you immediately then switch the engine 

off? A: Yes. 


Q: Then was it off quite a long long time hav
ing the P.O. unit adjusted and some bearings 

put in? As Yes, that is right. 


Qs Was Mr. Bourke up there for some of that 

30 time helping Mr. Akhurst with it? As Yes. 


Qs (Approaching witness with Exhibit J) You 

might observe on Mr. Thompson's notes - you 

know Mr. Thompson's notes? -A": Yes. 


Q: It is shown on Exhibit J, for the week end
ing the 18th, that there were three days work 

there and then it went off - do you follow 

that? As Yes. 


In the Supreme 

Court of New"--" 

South Wales 


Plaintiff's 

Evidence 


No.10 


C. G. Kramer 

Examination 

continued 




In the Supreme 

Court of New 

South Wales 


Plaintiff1s 

Evidence 


No.10 


C. G. Kramer 

Examination 

continued 


128. 


Qs And then it is shown off on a large number of 

days, you understand that, until 15th June? 

As Yes. 


Qs Then you notice he has got one day in, on the 

Monday following the week it broke down, working 

on the Wallengra-Coolatai Road - can you see that? 

As Yes. 


Qs Have you got any recollection after it broke 

down with the bearing trouble ever being a single 

day on the Wallengra-Coolatai Road? A: I have a 10 
recollection we did a day's work after the bear
ings were fitted. 


Qs Between the time the bearings went and the 

time it was all fixed up, do you follow me? 

As Yes. No, it was not. 


HIS HONORS I notice there is week missing at 

the beginning of June. 


MR. MEARESs Yes, Your Honor. 


Qs Do you recall some trouble with a stump, 

knocking over a stump, hurting the radiator core? 20 

As Yes. 


Qs When the tractor started work again after this 

bearing trouble on or about 15th June, do you 

follow that? As Yes. I wouldn't know the date. 


Qs When you had new hearings put in, did you 

start it off initially on light work with the 

new bearings? As Yes. We done a light day's 

work. 


Qs Then on July 5th you had some trouble with a 

stump, do you remember that? As Yes. 30 


Qs What happened to the stump? As I went to 

push a tree down actually and when it fell a root 

came up under the plough and went through the coil 

of the radiator. 


Qs What did you do about that? A: I just stopp
ed the tractor and left it there. 


Qs You didn't work it after that? As No 


Qs Take that time when you had the stump trouble, 
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at that time would you tell me what trouble you 

wore having, if any with the tractor? A: It 

was jumping the back sprockets, especially in 

reverse when you turned round in reverse, and 

the clutch - we had a lot of trouble with the 

clutch. It used to seize up. It used 'bo get 

hot when it was going with a load and wo would 

have to ease the pressure off the load and when 

you put the foot on the clutch it would keep go

10 ing. It would not stop. It would get hot 

and you could smell burning. 


Q: First of all about the sprocket jumping, 

tell me roughly in relation to the stump trouble 

when did it start, and did it get better or get 

worse or remain the same? A: No, it kept 

getting worse. 


Q: No, the sprocket? A: About the same all 

the time it was. 


Q: When would it jump? A: Especially going 

20	 back in reverse and turning, when you are turn

ing in reverse. 


Qs What sort of a noise would it make when it 

did that? A: A big bang. 


Q: Did it only happen once a week or once every 

second week, or how often? A: Fairly often. 

It could be two or three times a day or some
thing like that. 


Q: As far as the clutch was concerned, do you 

remember Mr. Akhurst coming out from time to 


30 time and making adjustments? A: I do. 


Q: Did those adjustments do it any good? 

A: No, they didn't seem to do it any good at 

all. 


Qs When did you have most difficulty with the 

clutch, under what conditions? A: When it 

had the blade on. 


Q: That is the dozer work? A: Yes. 


Qs It was not so difficult with the scoop? 

As No. 


40 	 Q: What would happen, take a day's dozing - do 
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you follow me? As Yes.' 


Q: What'would happen in regard to the clutch in 

a day's dozing? 


MR. REYNOLDSs Which day's dozing? 


MR. MEARES; Q; 'Can you tell me an ordinary aver
age day's dozing, what would happen to the clutch? 

A; You would probably waste two or three hours 

work during the day waiting for it to cool down. 

It would seize up and you would have to switch off 

to cool it down. 10 


Qs When you cooled it down how used it go then? 

As It would probably go all right for an hour, 

or half an hour,•or two hours and then it would 

get seized again, and seize up again. 


MR. HIE ARES; Q: When used you to get the most 

trouble with the clutch - with the dozer blade? 

As With heavy work. We would get more trouble 

then. 


Qs As far as that was concerned, supposing you 

got into heavy work with it and were getting ' 20 

clutch trouble what would you do, if anything, to 

avoid trouble or to make it as little as possible? 

As Could I have that again please? 


Qs Was there anything you could do? As There was 

nothing I could do about it. We used to have to 

ease the pressure or lift the blade. 


Qs You would do that to make it easier? .As Yes. 


Q; Can you remember any ocoasion, as far as this 

seizing was concerned, and you had to switch it 

off - did that only happen once or twice, or was 30 

it a common occurrence? As It was a common oc
ciirrence. 


Qs Were there any occasions when you got into 

real difficulty with it? A; My word there were. 

To push the tray down - you could not push it 

satisfactorily - to pull the clutch you would be 

on the tooth like that. 


Q; So far as the clutch trouble was concerned, 

did it get worse or did it get better? As It 

got worse. 40 
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Qs At the and of the time'- when it went off 

the road on 10/121 ;h August, do you say that it 

was worse then than it was at the "beginning? 

A: That is right. 


Qs So far as the scoop was concerned - what 

was it like with the scoop? A: The tractor 

did not handle the scoop so badly. The tracks 

used to spin a lot. They used to spin a fair 

bit. You would have to take it further to fill 


10 the scoop. 


Q: You had a 6-3 yard scoop? A: That is 

right. 


Qs What about its ability to handle a full 

scoop? A: You could get a full scoop. You 

would have to go along on certain gears and 

change them. You would get about 8 yards. 


Qs If you went farther than that what would 

happen, if you got more than 6 yards what would 

happen? As The tracks would start to spin 


20 when you put a load on it. 


Qs You would have to go along until you got a 

6-yard load? As Yes. 


Qs If you put any more in you would get the 

spinning tracks? A: Yes. You would have to 

leave the stuff and go away. 


Qs When you took delivery of the tractor what 

was showing on the hour-meter? As Seven hours. 


Qs At the time when the bearings went - how 

many hours were showing then? A: Thirty hours 


30 were showing then. 


Qs Do you remember - when the bearings went 

Mr. Wilkins came out there on a Sunday - after 

the tractor had been placed in the workshop? 

As That is right. 


Qs Were you there at the time with Mr.Wilkins? 

As I was. 


Qs Did he then drain the oil out of the trac
tor? As Yes. 


Qs Did he refill it with fresh oil? As Yes, 

40 that is right. 
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Qs Did he tell you anything about the tractor on 

that occasion - Mr. Wilins - (Objected to; not 

pressed). 


Q: You have told us that you have driven a large 

number of tractors and that you are still driving 

tractors? As Yes. 


Qs Compared with other tractors of its size and 

the work which this particular tractor is capable 

of doing - (Objected to ; disallowed). 


Qs Putting it this way - if you had it doing very 10 

light work, work which a tractor of 25/30 h.p. 

could do, would you have less trouble with it? 

As I would, yes. 


Qs Do you remember the occasion when you were 

driving the tractor - towards the end of June 

for the purpose of levelling off some roadwork? 

As Yes. I remember that occasion. 


Qs Do you recall whether or not during those days 

another tractor was brought in for any purpose? 

As There was another tractor there at the time. 20 


Q: What was it doing after you started? As It 

was pushing filling up on to the road. 


Qs Was there any particular reason why it v/as do
ing that on the job which you were doing"then? 

As I v/as loading-down and the other tractor was 

pushing it up on to the roadway. 


Q: Was that an easier job than pushing the dirt 

up? A: Yes. 


Qs What tractor was it? As It v/as a T.D. 14 

International tractor. 30 


Qs Had you tried to do that work with your trac
tor? As I had. 


Qs How did it handle it? As It v/ould only take 

half as much as it should have taken. 


Qs After the radiator core went, do you remember 

that, subsequently, you drove the tractor until 

you knocked off some time in August with the radia
tor core section still out of commission? As Yes. 


Qs Did you ever have any trouble with the water 

boiling or over-heating? As No. 40 
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CROSS-EXAMINATION 


MR.REYNOLDS: Qs Do you say that from 5th July 

until you ceased driving the tractor it had a 

portion missing from the radiator core? As Yes. 


Q: Have you driven the tractor this year? 

A: No. 


Q: Have you seen it working this year? A: No. 


Q: Where have you "been working throughout this 

year? As I have "been working on a lot of 

different jobs but it has not been in our gang. 


Qs What are you driving now? As I am driv
ing a D.6 Caterpillar tractor. 


Qs At the time of your ceasing driving the 

Breda tractor were the seals of the hour-meter 

still intaot? As As far as I know they were. 


Qs That is the meter which records the number 

of hours the tractor has been used? As Yes. 


Qs Do you say that adjustments were made to 

the clutch before the end of July? As Yes. 


Qs Did you see them being made? As I might 

not have just seen them. I was there when they 

were made. 


Qs How were they made? As I know I was there. 


Qs Did you watch them being made? As You have 

them - just the clutch. 


Q: Did you stand by? As I may have been do
ing something else. 


Qs Y/ho would make the adjustment? As The 

me chani c, Mr. Akhurst. 


Qs You would not stop and watch him while the 

clutch was being adjusted on your tractor? 

As No. 


Qs You did not or would not? As No, I 

would not. 


Qs When you told us that adjustments were made 
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to the clutch and they did no good - you did-not 

see them "being made? As To tell the truth, that 

is what he came out after - to adjust the clutch. 


Qs When the bearing went do you say that the oil 

pressure dropped? As Yes. 


Q: Did you then ascertain that there was insuffi
cient oil in the lubricating system? As There 

was plenty of oil in it then. 


Qs Do you say that the pressure dropped? As Yes. 


Qs You heard a knock? As Yes. I heard a knock 

and I look down and the oil pressure was down 

below what it normally was. So I just cut the 

engine off then, 


Qs There was no loss of oil? As No. I looked 

in and there was plenty of oil in it. 


Qs Do you say that the failure of the bearings 

could not have been due to lack of lubrication? 

As No. 


Qs There is no question about that? As No. 


(Witness retired) 


No.11 


EVIDENCE OP NEVILLE KELSOS MELL 


Sworn; examined, deposeds 


MR. MEARESs Q: Y/here are you living? As Albury 

Street, Ashford. 


Qs Are you a mechanic employed by the Ashford 

Shire Council? A: Yes. 


Qs Are you still so employed? As That is right. 


Qs How long have you been working for the Ashford 

Shire Council as a mechanic? As I have been 

there for two years now. 


Qs In that time have you been concerned with the 

repair, amongst other things, of the Council's 

tractors? As Yes. 
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Qs How many have you got up there? A: There 

are 2-9's, a Clctrac, a "220" -


Qs Were you in the Royal Australian Air Force 

between 1946 and 1948? As Yes. 


Qs Amongst other places, have you also worked 

at the Rocket Range? As That is right. 


Qs Did you do a nine months fitters' works 

course when in the Air Force? As That is 

ri ght. 

Qs V/hen in the Air Force were you also concern
ed for a period of time with diesel tractors? 

As Ye s. 

Qs V/ere you given a job in December of last 

year to see what could be done about the Breda 

tractor? A: Yes. 


Qs Did you, when doing that job* complete a 

workcard showing the work you did on that trac
tor? As Yes. 


Qs Did you complete that card from day to day 

as you were doing the work? As It was not 

done from day to day - over a period. 


Qs Some days you put it down - at varying 

periods? As Yes. 


Qs Do you recall when it was that you first 

started on the job? As It would be about the 

6th December. 


Qs What did you do on that occasion? As I 

took the clutch out of the machine and broke 

the tracks. 


Qs How many days were you working on it during 

December? As From time to time I would spend 

a few hours on it. 


Qs What were you doing? As I was dismantling 

the clutch. 


Qs May I take it that at the end of December 

you had completely dismantled the clutch? 

As Yes. 


Qs Roughly, how many hours did it take to 
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dismantle the clutch? As I should say it took 

from 14 to 16 hours. 


Qs Did the Council's employees go on holidays in 

December? As That is right. 


Qs Did you start work on the clutch again on the 

12th January? As Yes. We had to get springs 

made for the clutch. We started to put it back 

together again. 


Qs After dismantling the clutch in December did 

you observe anything the matter with the clutch? 10 

A: Yes. The clutch facings were badly worn and 

the springs were too. There are six springs in 

the clutch and four out of the six were broken. 


Qs What do those springs do? As They spread 

the clutch. 


Qs After they were broken - what happens then? 


As They just do not spread the clutch. 


Qs Were you required to get new springs made for 

the clutch? As Yes. 


Qs New springs were supplied and you had the new 20 

clutch facings? As Yes. 


Qs Did you fit in the new springs and the new 

clutch facings on the 12th January? As That 

is right. 


Qs Did you re-assemble the new clutch on the 

13th January? As I cannot remember what the 

date was. 


Qs (List shown to witness): Would you look at 

the entries there and tell ne what you did? 

As That is correct. 30 


Qs You re-assembled the clutch on the 13th Janu
ary? As Yes. 


Qs Were you working on that job for four hours? 

As That is right. 


Qs Did you start the motor up after completing 

the re-assembling? As Yes. 
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Q: What happened then? A; The motor was start
ed to see if the clutch would disengage. 


Q: Did it disengage? A: No. 


Q: You had not achieved very good results up to 

that time? A: No, 


Qs Y/liat did you do then? A; I dismantled the 

clutch again to see if I could find out what was 

the cause of the trouble. 


Q: Was it the 17th January 1956 when you dis
10 mantled the clutch again? A: Yes. 


Q: Did you spend another four hours dismantling 

it on that occasion? A: That is right. 


Q: Did you spend a further 8-J- hours on the 18th 

January checking the clutch in an endeavour to 

find out what the fault was, apart from those 

faults which you had detected on the 12th Janu
ary? A; That is correct. 


Q: What trouble did you find then? A: The 

toggles were not correctly adjusted. 


20 Qs Speaking as a layman, would you~explain to 

His Honor what you mean by the toggles not being 

properly adjusted? A: They are three fingers 

which work the clutch and allow it to open evenly. 

They were not allowing the clutch to open. They 

were not true. 


Qs To what extent were they not true? As They 

were out about 15-thousandths of an inch. 


Is that an excessive difference? As Yes. 


Q: What is the general margin? As About 5
30 thousandths of an inch. 


Q; These were 15-thousandths out? A: Yes, 

that is right. 


Q: Could you detect from an inspection whether 

that v/as as a result of wear? As It did not 

appear to be wear. 


Qs Did you then re-assemble the clutch? As I 

did. 
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Qs Were you engaged for about 8 hours on that 

particular job, on the 20th January; a further 

8 hours on the 23rd. (List shown to witness). 

As Yes. That is right. 


Qs In addition to those toggles did you have to 

do anything about the "shims"? As The shims 

had to be put up to even the toggles. 


Qs V/hat is a shim? As It is a piece of thin 

brass. 


Qs You had to make the shims to even up the 10 

toggles? As That is right. 


Qs You got the toggles right and re-assembled 

and tested the clutch? As That is right, 


Qs Did it seem to be all right? A: It seemed 

to function all right then. 


Qs Did you set out to see what you could do in 

regard to the tracks on the 24th January? AsYes. 


Qs Did you spend eight hours on the 24th and 

eight hours on the 25th January? As Yes. 


Qs And five hours on that particular job on the 20 

26th January? As Yes. 


Qs What did you do on that job? As Pieces of 

brass were cut and put in by the springs, in 

front of the springs. 


Qs As far as the tension spring was concerned, 

was it supposed at that time to tighten the tracks 

up in any way? As It could not have adjusted 

the tension spring at all. The tension springs 

did not seem strong enough for the track. 


Qs What did you do as an improvisation? As I 30 

cut down the free-travel - where it comes back 

inside the springs. You cut a piece of brass and 

put it behind to cut down the free-travel. 


Qs V/as that done for the purpose of stopping the 

tracks from jumping? As Yes. 


Qs Prom the 9th Pebruary 1956 until 5th March did 

you spend a total of 91 hours on the engine. 

As Yes. 
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Qs Did that involve the provision of new rings;
valve grinding and so on? A: Yes. 


Q: Did you also fit new injectors? A: Yes. 


Q: Did you make new fuel guides? A: That is 

right. 


Qs Did you also make and fit a new radiator 

grille? A: Yes. 


Q: What was that like compared with the orig
inal radiator grille? As It was' a~"mubft 


10 heavier grille. The other one was very light. 


Q: Y/as it very much lighter than the grilles 

on other tractors of that type? As Yes. 


Qs Was the tractor put into operation shortly 

after that? A: It was. 


Q: Y/as it working on various jobs on various 

occasions up till approximately September of 

this year? As Yes. 


Qs Did you have occasion to do any repairs on 

it in that time from time to time? A: Yes. 


20 	 Q; Did you also have occasion to see it work
ing? A: Yes. 


Q: Did you see it working on a number of occa
sions? As Yes. 


Qs To what extent? As About 10 or 12 times, 

I suppose. 


Q: How did it go on those occasions? As It 

did not give an extra good performance for the 

simple reason that the clutch did not stand up 

to it. It seized and the tractor had to be 


30 	 stopped to allow the thing to be cooled down. 


Qs Was that something that happened"only once 

a month or v/as it a regular occurrence? A: It 

v/as very regular. 


Q: Having considered the problem and had the 

clutch stripped down could you think of any
thing to overcome that trouble? As No. 
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Q: So-far as the slipping of the clutch was con
cerned, was that something that occurred in all 

types of work, or did it get worse under certain 

conditions? A; It was occurring on all types 

of work. 


Qs Was it better or worse if the work was heavy? 

A: It wa3 worse if the work was heavy. 


Qs What used to happen when the clutch jumped? 

As' You could not stop the machine. You would 

have to switch off your motor or you would have 10 

to disengage the steering clutch to stop it. 


Q: Did you see that happen? No. 


Q; Did you see it after it was in the jammed 

condition? A: Yes. 


Q: Did you see it waiting to cool? As Yes. 


Qs What was it like when it cooled off? As 

would be all right.again until it overheated 

again and started to slip. 


Qs Did you see it when doing the work and the 

clutch slipped? A: Yes. 20 


Qs After it got overheated and when it started 

to get heated - first of all, when stone-cold did 

it give any trouble so far as the clutch was con
cerned? As No trouble. 


Qs When it started overheating and the clutch 

started slipping, would that involve any loss of 

driving power at all? As Yes. 


Qs A lot? As Yes 


Qs What would have to be done then about using 

it? As The clutch would have to be adjusted 30 

again. 


Qs When you got a loss of driving power wha.t 

work was it then capable of doing after? As Very 

little. 


Qs What type of work was it doing? As Mostly 

dozing work. 


Qs Was it a light type of work or work of 

heavy type? As It was light work. 
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Q: When you saw it operating - did you see it 

operating in comparison with other tractors? 

A": I did. 


Q: Did you see it operating in comparison with 

tractors of very much less horse-power rating? 
A « Vp C* 


Q: What did you see? At 35/38 h.p. -
Q: What was its working compared v/ith them? 

A: Nothing in comparison at all. 


10 Q: Why? A It just would not do the work. 
Q: Was it stood down in August of this year? 
At It was stood down. I cannot remember 
the time. 
Qs It was stood down and not used again? 

As Yes. 


(Further hearing adjourned until 10 a.m. 

on Monday 19th November 1956). 
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MRs MEARES: I would ask leave to correct the 
30 transcript on p.114, eight questions down on 

the page, the answer to read "It seised and the 
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tractor had to he stopped to allow the thing to 

"be cooled down". 


NEVILLE KSLSOE MSLL 


On former oath; 


CROSS-EXAMINATION 


MR. REYNOLDS: Q: You didn't check the toggles he
fore you re-assembled the clutch the first time? 

A: No. 


Q: Then when you did check them and re-assembled 

the second time you got a clutch that functioned? 10 

A: Yes. 


Q; And did it start to overheat when first used 

after re-assembling? A: Not straight away, no. 


Q: How long did it operate efficiently? As I 

would not have any idea because I was not opera
ting the machine. 


Q: Were you observing it? A: Not out on work. 


Q: When you told us what happened after that was 

very regular; that is what someone told you, is 

it? A: No, when it would go we would be called 20 

out on t o the j ob. 

Q: You were called out on to the job from time 

to time? A: Yes. 


Q: What - whenever the clutch jammed? A. (Ob
jected to - rejected). 


Q: Having regard-to the answer you gave on Eri
day to Mr. Meares, was that something that happ
ened once a month or was it a regular occurrence? 

A: No Sir, it was very regular. 


Q: What does that mean - you were called out 30 

very regularly? A: Yes. When the clutch 

started to go it would slip that way but the 

clutch would have to be adjusted again, and it 

would last for a while and then it would have to 

be adjusted again. 


Q; How often were you called out to adjust the 

clutch? A: The last time that I can remember 

three times in a fortnight. 
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Q: The last time v/as three times in a fort
night - when v/as that? A: The last period it 

v/as worked. 

Q: Somewhere about; September, two months ago? 

A: Yes about that time I should imagine. 


Q: Is that the worst example? As No, it was 

much the same right through. 


Qs Is there some record which shows how often 

you v/ero called out to attend the Breda? 


10 	 As No. 


Qs What would you do when you adjusted the 

clutch on these occasions? A: Remove shims. 


Qs Prom where? As They are adjusting shims 

on the outside housing of the clutch. 


Qs That would indicate I suppose v/ear on the 

clutch facing? A: Yes. 


Qs Did it ever occur to you that there must be 

some lack of trueness in the central clutch 

plate that v/as causing this seizure? A: As 


20 	 far as v/e knew it was true. 


Qs Did you test it? A: No v/e ' did "n5t"~test it 

not while it v/as in the machine . We tested it 

before v/e put it back into the machine. 


Qs Have you looked at the tracks from the time 

you got this tractor back into commission up to 

the present time? As Yes. 


Qs They haven't got any worse, have they? 

(Objected to). 


Qs Prom the time you got the tractor back into 

30 	 commission, that is January or February, I 


think you told us? As March I think it might 

have been. 


Q: To the present time? Yes. 


Qs Have the tracks got any worse in their 

apparent condition? As There seems to be 

more bending in the tracks. 


Qs As tracks they still operate? Yes. 
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Examination


Qs Although they have some bending and skidding? 

As Yes. 


Qs Have you ever considered the advisability of 

getting fitted a stronger or more powerful track 

tension spring? As That is out of my line. It 

has nothing to do with me. 


Qs What you did was to do the best with the 

material you had? A: Yes. 


(Witness retired) 


 No.12 


 EVIDENCE OP ALBERT.ROY HIGGINS 

 Sworn, examined, deposed 


TO MR. MEARESs My name is Albert Roy Higgins and 

I am a tractor operator employed by the Ashford 

Shire Council. 


Qs How long have you been with the Council? 

As 11 years. 


Qs What part of that time, if any, have you been 

engaged in driving tractors? As The whole time. 


Qs What sort of tractors have you driven in that 

time? As Every one that the Shire has. 


Qs What sorts have they got? A: detracts,T.D. 

9, Breda and W.D. 6. 


Qs Prior to this year had you even driven the 

Breda? As No. 


Q; Prior to this year had you ever seen the Breda 

working? A: No, I was in a different gang. 


Qs In this year were you for a time driving the 

Breda? As Yes. 


Qs Prom when to when? As Prom the 27th July 

to the 10th August. You have the records of the 

correct dates. 


Qs During that time v/hat work were you doing? 

As Very light v/ork. 
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Q: What were the jobs you were on? A: Shift
ing sawdust from the sawmill, shifting it fur
ther out from the mill, clearing it from the 

mill. 


Q: That did not involve digging the blade into 

any immovable object? As Only just the sawdust. 


Q: What else? A: Stock-piling the loader. 


Q: What does stockpiling mean? A: Stock
piling pushing gravel into a heap so that the 

loader can pick up the load on the truck. 


Q: In that process was the gravel that you 

were pushing loose gravel? A: Yes. 


Qj You didn't have to dig it out? No. 


Q: And the other job? A: Spreading gravel. 

After the sooop brought it in I v/as levelling 

it off with the grader. 


Q: Again on that occasion v/as the gravel you 

v/ere spreading loose gravel? A: Yes. 


Q; Anything else? A: I v/as stockpiling 

gravel to cover the sports ground up there. 


Q: What do you mean by stockpiling? A: To 

be loaded on to the trucks again. 


Qs Again, was it loose? A: Yes. 


Q: What else? A: The last job was doing 

clearing fox1 the Masonic Hall, a little bit of 

timber. 


Qs Was that heavy or light work? As Light. 

One tree v/as heavy, a big box tree. 


Qs What was the nature of the ground you were 

clearing? As Trap rock ground (?), light 

ground. 


Q: As far as these dates are concerned, the 

records show from the 16th July? A: That 

v/ould be correct. 


Q: Until t no dab e you mentioned in August, 

10th August? As Yes. 
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Q: Incidentally before this time, immediately be
fore it, what sort of a tractor had you been us
ing? A: I.E.'9. 


Q: What is the horsepower of that? A: 38. 


Q: During this period of time you were operating 

the Breda was it always with the 'dozer blade? 

As Yes. 


 Qs As far as the tractor was concerned, did you 

 or did you not have any trouble concerning the 


 tracks doing anything? As Yes they used to have 

a tendency to run off. 


Qs Take a bicycle chain and the sprocket wheel of 

a bicycle chain, do you appreciate that? As Yes. 


Qs Can you describe it in relation to that? 

As It is the same principle as the bicycle chain. 

Underneath the tractor you. have five rollers. She 

comes off them and then comes off the front one 

and she keeps on going, and she came off the und
erneath rollers first. 


Qs When it started to come off the underneath 

rollers would you get any warning? As Just a 

tightening of the track chain. 


Qs What does that result in? A: You just feel 

it goes to one side. 


Qs As far as that was concerned when it started 

to come off the chain, what was the method of 

fixing it? As Just reverse back. 


Qs Then it would go back on to the chain? 

A; Yes. 


Qs As far as that trouble was concerned can you 

give us any idea of the frequency of it? As It 

used to do it 5 and 6 times a day. It has done 

it more than that at times. 


Qs Y/as it a thing that only happened once a week, 

or a thing that happened daily? As Oh daily. 


Qs As far as that was concerned was there any 

difference in its frequency, as to whether it was 

doing heavier work than usual or lighter work 

than usual? As It was on light work all the 

time. 
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Q; Apart from that what were you doing with it 

in regard to oil? A: Using about half a gall
on a day, putting a half a gallon in it in the 

morning and then again at lunch time. 


Q: How much again at lunch time? A: Another 

half a gallon, one of those Sunshine milk tins 

full. 


Qs You know what they hold? A: Yes. 


Qs You say you put in half a gallon in the 

morning? A; Yes, before I started, and then 

again at dinner time. 


Qs That makes a gallon for the day? As Yes. 


Q; The Sunshine tin, did you carry oil with 

you on the tractor? A; No, we always had the 

drum there with us. We used to carry the 4
gallon tins. I used to pour it out of that 

into the Sunshine milk tin. 


Qs As far as that consumption of oil was con
cerned, how does it compare in your experience, 

with any other tractor? A: Very heavy. 


Qs How much heavier? As A terrible lot. 


Qs What has been your experience of other trac
tors? As On the T.D. 9, just about a fruit 

tin per day. 


Qs By that you mean a tin of canned peaches or 

something of that sort? As Yes. 


Q; Would that be somewhat similar in regard to 

other tractors, the same amount of oil with 

other tractors? A; All my experience of that 

has been so. 


Q: Prom the time you started to drive'it until 

you finished driving it on August 10th, did 

that consumption of oil continue? As It kept 

just about that consumption right through. 


Qs As far as the tracks were concerned, when 

it used to jump these tracks, did you endeavour 

to do anything about it? As I used to tight
en them, there is an adjustment there to tight
en them. 
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Q: What result would that have? A: It would 

not last very long. 


Q. How long? A; You might get a couple of 

hours out of it. 


Qi And then they start jumping again? As Yes. 


Qs In addition to those troubles you mentioned 

did you have any troubles or not with the olutch? 

A. Yes. 


Qs What were they? As Going along if you got 

your blade anyway full of this loose dirt she 

would just automatically stop, your engine still 

running and your tracks not moving over. I used 

to have to put it out of gear and let the clutch 

cool off. 


Qs As far as that v/as concerned what do you say 

as to the frequency of that trouble? As That 

was done 5 and 6 times a day, perhaps more. 

Sometimes I have added up 9 times a day. 


Qs Were you losing time as the result of it? 

A: Yes. 


Q: How much v/ere you losing a day? A: 8 to 

10 minutes every time it happened. 


Q: Did you ever have any trouble in addition to 

that with the clutch jamming? As Only the once 

when I was pushing that log away. 


Qs What happened on that occasion? As She lock
ed there properly on me and I just got the foot 

up and kicked her out of gear otherwise I would 

have gone clear over the top of the lot of it. 


Q: Was anything done about•adjusting the clutch 

from time to time? As Yes, the mechanic was up. 


Qs Did that do it any good, or not? A: Por a 

while it used to. 


Qs How long used it last for? As Approximate
ly an hour. 


Qs Then v/ould she go again? As She would heat 

up again. 
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Q: On the last occasion when the clutch jammed 

and it went on to the log, how did you get it 

away? A: I had to send down for the mechanic 

to come up and adjust it. I could not reverse 

gear. I could not remove it. 


Q: After you drove it, finishing up on the 10th 

August, I think it was then grounded? A: Yes. 


Q: And to your knowledge has not been U3ed 
again? A: That is so. 

10 	 Q: As far as this clutch trouble was concerned, 

when you started off in the morning when the en
gine was cold you never had any trouble I under
stand when it was cold? A: No. 


Q: Only when it got warmed up? A: Once it 

got heated. 


CROSS-EXAMINATION 


MR'.REYNOLDS: Q: I gather Mr. Higgins that 

Council has been hiring you and this tractor out 

to private people at so much an hour? A: No, 


20 	 only on the one occasion. 


Qs What occasion, the Masonic Hall? A: The 

Masonic Hall was in the Shire work. 


Q: What was the other occasion? A: The saw
mill. 


Q: Shifting sawdust? A: Yes, shifting the 

sawdust. 


Q: Did you lose any time that day? A: It took 

me approximately two hours to do the job and I 

would say I lost quarter of an hour through the 


30	 clutch. 


Q: You remember that time? As Yes. 


Qs What did you book up the sawmills, 2 hours 

or If- hours? A: 2 hours. 


Qs Are you sure of that? A: Yes. 


Qs You say that the Masonic Hall job was a 

council job? As That is correct. 
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Qs You didn't hook up any time to any institution 

or body? As I didn't book up any time at all. 


Qs You said that the clutch was slipping 5 and 

6 times a day, perhaps up to 9 times? As Yes. 


Q: How long would you have to wait before that 

trouble rectified itself? A: Anything from 5 

to 10 minutes. 


Q: And on those occasions in July to August did 

you get anybody to come out from the Council de
pot in relation to that trouble? As Yes, the 10 

mechanic. 


Qs Who? As Mr. Mell. 


Q: How often? As It had above five adjust
ments . 

Q: That is in the period from 16th July to 10th 

August? As Yes. 


Qs What sort of adjustment would he make when he 

came out? As As far as I could check up he 

would take the shim or something out of it. 


Qs How long would that take him? As An hour 20 

t o an hour and a half. 


RE-EXAMINATION 


MR. MEARES: Qs As far as this work that you 

were doing that you have described to me, how 

would it compare with the type of work you could 

do with a 38 horse power tractor? As The 38 

horsepower would do more work than the Breda. 


(Witness retired). 


No.13 


EVIDENCE OF ALEC LOOKHART 30 


Sworn, examined, deposed: 


TO MR. MEARES: My name is Alec Lockhart and I am 

an automotive engineer employed by the National 

Roads and Motorists' Association. 
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Q; How long have you "been with them? A: Six 

years. 


Qs For sometime you had your own garage at 

'.Vindsor did you not? As Yes. 


Q: You were with a light battery detachment 

in the Army? A: Yes. 


Q. And you have had other engineering experi
ence apart from that? As 21 years all told. 


Qs What has your experience "been in regard to 

10 	 diesel engines? A: I have done a lot of die

sel worl: right throughout the period of time I 

have "been in the motor trade. 


Q: During the time you have "been in the N.R.M.A, 

have you "been engaged to a substantial extent in 

a consideration of the faults in diesel"machines 

and the rectification of them? As Yes. 


Qs Has that included a large number of differ
ent types? A: Yes. 


Qs In August of 1955 did you as an engineer of 

20 the Association visit the Ashford Shire for the 


purpose of testing the Breda tractor? As The 

exact date was the 14th July. 


Qs You went up there and when you got up there 

where was the tractor? A: It was at their 

workshops at Ashford, at the Council workshops. 


Q: Did it have any attachments fitted to it? 

A: It had a blade but no P.O. unit to operate 

it. The blade was on fixed position. 


Q: That meant you could not give it any test 

30	 other than with the blade, driving it with the 


blade down? A: Yes. 


Qs First of all tell us what you did? A: We 

started the tractor and -


Qs What about the starter, did you have any 

difficulty starting it? As No it started 

quite normally. Started to warm the motor up, 

it ran quite well then we operated it. I was 

not driving it, Mr. Kramer was driving it. It 
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was operated over just normally undulating country 

a few drains and things like that, then we took it 

out, hooked the "blade on to a small tree and tried 

it in reverse 


Qs Pirst of all how long was it operating in this 

undulating country? A; Quarter of an hour. 


Qs Was it pushing dirt in that time? A; No, up 

some fairly steep gradient. 


Q: Just running about without using the 'dozer 

blade? A. Yes. 


Q: In that period of 15 minutes did you see any
thing wrong with it? A: No. 


Qs What did you do then? As Then we hooked 

on to a small tree to pull it back, to see if we 

could pull the tree with it, and immediately the 

driving sprocket jammed the track leverage. 


Qs Was the load you imposed upon it an unreason
able load?- As No. There was no track spin 

whatsoever, just a medium load. 


Qs When you subjected it to that load it jumped 

the driving sprocket? A: Yes. 


Qs What did you next do? A: Next we drove it 

forward to push on to the same tree, to see if it 

would push just a normal sized tree down, say a 

tree we would expect it to push a 4 inch tree or 

a bit more, and after bumping the tree a couple of 

times the clutch slipped and refused to operate. 

It would not deliver any power through the clutch 

then. 


Qs You could not get the tractor to work in other 

words, as a tractor at all? As No. 


Qs Could you tell me how long after operating 

under load that the clutch did that? As 20 

minutes, 20 minutes operating altogether, not und
er load. 


Qs How long operating under load? As It would • 

be only half a minute. It may have been a minute, 

just backwards and forwaras. 


Qs Did you notice anything about the clutch, 
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in the condition of heat or otherwise? As The 

clutch housing was very hot. You could smell 

the burning of the clutch. It would not dis
engage . 

Q: Were you able to disengage it later? A:The 

motor was stopped and allowed to oool and the 

clutch operated satisfactorily. 


Q: Did you then drive it back to the workshop? 

A: Ye s. 

Q: Did you have a look at the area on the 

Wallengra-Goolatai Road where it had been work
ing? A: Yes. 


Q: What sort of ground was it? A: It was a 

sandy granite kind of country. 


Q: How would you describe it from the point of 

view of heaviness or lightness for a tractor of 

that sort? A: It was loose granite type of 

country, it was a sandy type with some surface 

rock, fairly volcanic rock but only a small bit 

on the surface. 


Q: 'Would you describe it as being heavy or 

medium or light? A: It would be good opera
ting country for a tractor either 'dozing or 

scooping or ribbing. 


Q: Did you then make an inspection of the trac
tor with a view to ascertaining if you could for 

the reason for this jumping of the sprockets? 

A: Yes, I examined the tractor. The track ten
sion appeared to be ample. When I say ample, 

average for any other type of tractor, ample • 

track tension. Then I examined the sprockets, 

driving sprockets and the track bushes which 

fit into the driving sprockets. 


Q: When you say the track bushes, would an ord
inary motor cycle chain indicate what you mean 

by the sprockets and bushes so that His Honor 

can follow? A: Yes. 


Q: (Approaching witness with motor cycle chain). 

Which are the sprockets and which are the bushes. 

A: That (indicating) is your driving sprocket 

and the bushes are the sections in between the 

links, which roll into the track sprocket. 
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Qs Is that the principle on which the tractor 

tracks work? As Yes. 


Qs Did you give some consideration as to what the 

cause of this was? As Examining it, it was my 

opinion that the driving sprockets or the pull to 

the driving sprockets was shallow and the angle of 

the sprocket v/as greater than v/ould normally "be 

found in tractors of that size, and the lid of the 

angle was more than normally found. 


Q; Did you form any opinion then as to the cause 10 

of that sprocket jump? As In my opinion that 

v/as the reason for it, the design of the sprocket 

teeth, the shallowness of the teeth and the angle 

of the tooth. 


Q: As far as the design of the tracks themselves 

were, concerned did you observe anything about the 

nature of the design compared with other tractors? 

As Yes, the grouser plates and the links are an 

integral part and not made in tv/o separate sec
tions as in modern day practice as in most other 20 

tract ors. 

Qs Did you observe anything about'the condition 

of the tracks themselves? As Yes, the tracks I 

counted 7 links where the tracks had been damaged 

and one link was overlapped or butting against 

the other, instead of butting as they should. 


Qs I want you to assume that the tractor was run 

for a comparatively short time, say 400 hours or 

something of that nature, how would you describe 

the degree of wear you saw in those tracks? 30 


ME. REYNOLDSs I point out to my friend that is 

a v/rong premise. At that time it was only 200 

hours. 


MR. MEARES: Q: I v/ant to put to you"it had only 

run 200 hours. What do you say to that? As The 

damage to the set of tracks was excessive for that 

number of hours. 


Qs Having a look at the design of the tracks and 

the degree of wear on them that you have said you 

found after 200 hours, then I want you to assume 40 

that the tract of had been v/orking in and about the 

country shown to you and which you have described, 

were you able to form any opinion as to whether 
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or not the tracks were suitable for road work? 

A: The damage to the tracks indicated that they 

were of soft material for the extent of being 

used that length of time. 


Q: First of all tell me this, as far as the 

tracks of a tractor are concerned are they 

things one normally expects to retyre like' a 

motor tyre? A: No, they must be replaced, but 

after many hundreds of hours. 


10 	 Q: Give us a rough idea? A: That would 

again depend on the type of country. 


Q: In country of this nature? A: I would say 

5000 hours. That would depend on what it was 

pulling. 


Q: On an average you would put it at an average 

run of about 5000 hours? A: Yes. 


Q: Having a look at these tracks what did you 

think their life was like? A: I would not 

like to answer that, to say how quick they would 


20 	 deteriorate there. They had deteriorated rapid
ly in that stage. 


Q: So that there may be more rapid than you 

would expect in the normal trend? As Yes. 


Q: On this question of the jumping the sprock
ets, did you give consideration to a comparison 

between the size of the sprockets and the•con
formation of the sprocket with the bushes, did 

you give consideration to those matters in com
parison with other tractors? A: Yes. 


30 	 Q: Did you give consideration to the various 

sprocket profiles of other tractors? A: Yes. 


Qs After having given consideration to those 

other sprocket profiles in use in other tractors 

did that confirm the view that you have express
ed concerning the sprocket or otherwise? 

A: That confirmed my view. 


Qs Did you recently make an inspection of the 

tractor? A: Yes. 


In the Supreme 

Court of New 

South Wales 


Plaintiff's 

Evidence 


No.13 


A. Lockhart 

Examination 

continued 


Qs Before we come to that inspection','at~the 

time of the inspection in July of 1955, did you 

examine the cooling system? As Yes. 


40 
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Qs 'What did you find? As There was one seg
ment of the radiator core removed, the radiator 

was in six segments and one was removed. 


Qs Did that in any way affect the working opera
tion of the tractor when you were undertaking 

your tests? As No. 


As As far as oil consumption is concerned on a 

tractor of this size, what would he the normal 

oil consumption for a tractor working for 8 

hours? A: A tractor in good order and condi- 10 

tion, approximately one quart per 8 hours, that 

is if it is in good order. 


Qs Supposing-I told you this tractor was using 

over a gallon, v/hat would you say about that? 

A: It is high oil consumption. 


Qs As far as the radiator grille was concerned, 

did you inspect the radiator grille? As Yes. 


Qs What did that suggest to you? As It was a 

light pressed metal grille, just a stamped press
ed metal grille. 20 


Qs How did that compare with the grilles of trac
tors suitable for road work? As The normal 

grille is a heavy steel grille somewhere around 

quarter of an inch. 


Qs Can tractors be used for agricultural pur
poses? As Yes. 


Qs Having a look at the tracks of the tractor 

and the radiator grille itself, the tractor gen
erally, v/hat did its anpearance suggest its use 

to? (Objected to). ~ 30 


Qs Its suitability for use? (Objected to 
question pressed; question left). 


Qs You didn't take the clutch down did you? 

As No. 


Qs I think you have .read the evidence of Mr. 

Mell, have you not? As Yes. 


Qs And you have read the evidence of Mr.Akhurst, 

and Mr.Kramer? A. Yes. 


Qs And you saw Mr. Kramer out on the job driving 

the tractor? As Yes. 40 
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Q: How did he handle it? A; He appeared to 

he quite a good operator. 


Q: Was the tractor brought down to Sydney, and 

did you make an inspection of it this year? 

A: Yes. 


Q: When /a/ that? A: I couldn't give you the 

exact date. I examined it without starting it 

at Granville and then I inspected it again last 

Monday. 


10 Q: Was anybody with you? A: Yes, Mr.Lindsay. 


Q: He is in your association? A: Yes. 


Qs Did you experience any difficulty with it 

when you were ram loading it? A: I was not 

there when it was ram loaded. 


Q: When it was brought down to Sydney did you 

make certain tests of it to determine whether 

the draw bar horsepower was according to the 

specifications in the instruction book? As Yes, 

last Monday. 


20 Qs What was in the instruction book as its draw 

bar horsepower? (Objected to). 


(Mr. Meares called for the Breda instruction 

book, that part which deals with its draw 

bar horsepower; not produced." Mr ".Reynolds 

stated he would produce it on instructions 

from His Honor. After argument the book 

was produced). 


Q: What did you find the draw bar horsepower to 

be specified? As 14,300 lbs. 


30 MR.REYNOLDS: Q: That is not the horsepower 

with great respect, it is the draw bar pull in 

pounds? A: That is tractive horsepower too. 


MR. MEARES: Q: It is specified at 14,300 lbs? 

A: Yes. 


Qs You made certain tests of that tractive 

horsepower did you? A: Yes. 


Qs It was on Monday the 12th November you did 

it? As Yes. 


In the Supreme 

Court of New"--" 

South Wales 


Plaintiff's 

Evidence 


No.13 


A. Lockhart 

Examination 

continued 




158. 


In the Supreme 

Court of New"--" 

South Wales 


Plaintiff's 

Evidence' 


No.13 


A. Lockhart 

Examination 

continued 


Q: Where did you do it? A! At the Department 

of Works, Mascot. 


Q: How did you do it? As We had a traction 

dynamometer coupled up "between the tractor and a 

Caterpillar grader, imposed the "bearing load with 

the grader blade. 


Qs By that means were you able to estimate the 

tractive horsepower? As We were able to estim
ate the tractive horsepower. 


Q: Under the first test what did you get the 

maximum draw bar pull at? As The first test 

was carried out in rather loose country and it 

went to 13,000 lbs. 


Qs Then did j-ou do a second test? Yes. 


Qs What did you get up to then? A: 10,0001bs 
that was in rather loose country too. 


Qs Then did you do a third test? As Yes. 


Qs Up to the time of the third test how long had 

the tractor been running? As Prom the time it 

was started and warmed up, until we started the 

test, about 20 minutes. 


Qs In that time had it been working to any ex
tent or not? As No, only driven out and back 

up to the grader, headed up to it, and the tests 

did not take very long - just a. matter of driving 

along and applying the load. 


Qs How long would each pull on the test take? 

As About 3 or 4 minutes. 


Qs Did you then connect it up to do a third test? 

As Yes. 


Qs Was it connected up in the same way? As Yes 

in the same manner. 


Qs Was the load applied on to it? As Yes. 


Qs Y/hat happened? As The clutch failed. 


Qs In what respect did it fail? As It just 

would not deliver any power to the axle or to the 

driving sprockets and it was spinning badly. It 
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v/ould not disengage and at that stage v/e had to 

stop the motor. 


Q: Did you stop for any period of time? A: Yes 

v/e stopped then for approximately 1-1 hours, over 

the lunoh period. 


Qs Then did you start it up again and do a 

fourth test? A: Yes. 


Q: On the fourth test did it show a maximum 

draw bar pull-of 13,000 lbs., and-on a subse
quent test 14,000 lbs.? A: Yes, the last 

tests were on hard cinders with no track: slipp
age, nearly ideal ground to test it on. 


Q: Have you ever had the clutch down, ever 

stripped the clutch? As No. 


Q: But you have seen the manual? A: Yes. 


Q: Shov/ing the design of the clutch? A: Yes. 


Qs Bearing in mind your own tests alone at this 

juncture - do you follow me? A: Yes. 


Qs Taking your own tests alone, first of all 

when you made these tests of draw bar power and 

found what you did find v/ould that suggest to 

you that there was anything the matter with the 

engine or its capacity to in anyway detriment
ally affect the clutch? As No, the engine de
livered 14,000. 14,300 is the maximum. That 

indicated that the motor was in quite good fair 

condition. 


The engine was doing its schedule work? 

A: Yes. 


Q: Bearing that in mind; leaving out anything 

you heard at this moment, from the tests you 

made on the occasion you have mentioned what 

did they suggest to you in regard to the clutch? 

As That the clutch design and size was not suf
ficient to transmit the horsepower available. 


Qs Bearing that in mind, did you consider close
ly the design of the clutch as designed in the 

book of operation end maintenance of the tractor? 

A: Yes. 
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Qs And have you prepared some drawings''which you 

think may possibly assist the Court in apprehend
ing the matter? As I helped Mr. Lindsay. 


Qs (Approaching witness with drawings).'. Y/ould 

you have a look at the drawings and endeavour to 

explain to His Honor the principles of this 

clutch, its design, its suitability of design 

and a comparison of its design with the modern 

clutch? As This one is the type of clutch 10 
adopted by the Breda. It has three fingers only, 

that means there are only three pressure points. 

If I remember rightly it is 11 inches diameter. 

There are only three pressure points in the whole 

diameter in the clutch and there are two plates 

and it relies entirely on the one centre spring 

to apply the pressure to the three fingers, to 

hold the plate. In there•(pointing to diagram) 

there is a pressure plate, another driving plate
with two linings on it, another pressure plate 20 

and another driving plate which comes against the 

flywheel. They rely on this single spring to 

apply the pressure. That is the most widely used 

type of clutch in heavy tractors. The over
centre clutch, positive engagement. There are 

no springs in this. The load is applied by these 

toggles there going over centre and forcing these 

arms down and locking the plates. 


Qs How is that done, how is that pressure exert
ed? As On this type of clutch you have a'long 30 

hand lever. This takes a big pressure" to over
come the over-centre. You cannot operate it with 

a foot pedal you would not have sufficient press
ure. It has a long handle up as high as the 

driver's seat. 


Qs And is the effect of that, it seizes, it 

grips the shaft by the use of the handle? As No, 

it just applies the pressure to that collar and 

once that goes over centre it locks all these 

arms here (indicating). They lock. 40 


Qs You then get a locked clutch? As It is 

locked and it cannot move. These clutches are 

nearly always heavy steel plates running in oil. 


MR.REYNOLDSs Q: 'You say this is kept down by a 

spring? A: Yes, that is the over-centre clutch. 


MR.MEARESs Qs So far as the first one is con
cerned, can you tell us generally what is the use 
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of that, if any, at the present time? A: I 

don't know of any other vehicle that is U3ing 

it at the present time. The single centre 

clutches were used up to 1930 in cars like the 

old Hupmobiles, but I haven't seen them other 

than this one, used, 3ince then. 


Q: Have you ever 3een that type of clutch used 

in the present day tractors? A: No. 


Q: And as far as the present day tractors are 

10 	 concerned what clutches are in use? A: Mainly 


the over-centre. There are a few of the Borge 

and Beck type. 


Qs Will you describe that to His Honor? 

A: That i3 the Borge and Beck type. You have 

the plate there, pressure plate, and the outer 

housing but on these it varies, the number of 

springs according to the size of the clutch but 

there are at least 8 springs pressing evenly 

around the pressure plate so that the pressure 


20 	 plate is pushed in evenly. That is used by 

agricultural tractors, wheel tractors. 


Qs And as far as the Borge and Beck type is 

concerned, is that type of spring clutch sup
planting the other type of clutch you described
in your first drawing? A: It is in cars, yes, 

a long while ago. 


t 

Qs And as far as heavy tractors are concerned 

you tell us that the over-eentre clutch is the 

normal one but there are a few cases where a 


30 	 spring clutch is still used? A: Yes. 


Q: But a spring clutch still used is the one 

that has got the 8 heavy springs or more? 

A: Yes. 


(Drawings tendered and marked Exhibit K). 


Qs As far as the clutch problem is concerned on 

a heavy tractor, and I take it you describe this 

tractor as a heavy duty tractor do-you as far as 

horsepower is concerned? A: Yes, as far as 

horsepower is concerned. 


40 	 Qs Is the strain on the clutch in a heavy duty 

tractor very important? As Well it must be 
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sufficientljr rugged to transmit the power of the 

motor. 


Q: Would you get more strain in the heavy tractor 

than you would in a car or something of that 

nature? As Yes. 


Q: Is it a thing that might "be more'vulnerable in 

a tractor than a car? As Yes, you are transmitt
ing heavier loads with them. 


Qs Did you generally consider from the Breda in
struction book of the model 70D, the size and 10 
dimensions of the clutch in relation to the size 

and dimensions and horsepower of the 70D tractor? 

As No I didn't. Mr. Lindsay was dealing with 

that. 


Qs Bearing in mind your tests and what you observ
ed I think you have told us in your opinion the 

clutch was too light for the purpose, is that 

correct? As Yes. 


Qs And as far as design is concerned, what do you 

say about the design? As In that design you only 20 

have three pressure points on a plate of 1.1 inches 

diameter and that tends to cause overheating, hot 

spots on the pressure plates and distortion. 


Qs You found this clutch failure to occur in your 

tests after the tractor had done some 200 hours 

and that suggested to you there was something rad
ically wrong with the clutch, is that correct? 

As Yes. 


Qs Then you have read Mr. Mell's evidence as to 

what he found, with the clutch when he took it 30 

down? As Yes. 


Qs Did that confirm your view or otherwise? 


As Yes it confirmed my view. I considered when 

I first tested the business -


Q: I want you to assume that Mr. Mell did the 

work he described? As Yes. 


Qs And that thereafter the clutch was again put 

back into commission? As Yes. 


Qs And I want you to assume it was being called 
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upon to undertake ordinary tractor work for a 

tractor of that size - do you follow? A: Yes. 


Q: I want you to assume then that within the 

space of 200 hours, probably before that, the 

clutch started to go again with its slipping, 

seizing after the repairs Mr. Mell did? 

A: Yes. 


Qs 'What would that suggest to you? A: It 

confirmed my view that the clutch is not suffi
ciently heavily designed to transmit the load 

of that size motor. 


Q: The story of this tractor that you have from 

reading this evidence and from your own observa
tions, is there any cure for it? A: In my 

opinion no. 


Q: Why do you say that Mr. Lockhart? A: If 

it was to be used on heavy work, say on road
making and scooping it would require a complete
ly redesigned clutch and besides the cost of 

that there would be a great possibility of hav
ing trouble with tracks and driving sprockets 

if the full power was ever to be transmitted 

through continuously. 


Q: Would you run a risk of putting extra strain 

on any of the other part? A: It could throw 

more strain on your transmission because the 

cluteh slippage is definitely the safety valve 

for any power. It is quite likely it is not 

able to take that load because the rest of it 

is only as strong as that. 


Qs The size of the clutch, what do'you think 

its ability is, the size of the tracks and rad
iator grille for what it is worth, bearing that 

in mind and also the question of the working 

speed of the tractor - I think you ascertained 

what its working speed was, didn't you? 

As Yes. 


Qs What is it? As 1-6 miles per hour. 


Qs Bearing those factors in mind what is your 

view of what the tractor is suitable for? 

As It is a powerful tractor, it is a fast trac
tor and in my opinion it is more suitable for 

agricultural work than heaving 'dozing. 
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Q: In your opinion is it suitable for heavy 

'dozing? As No. 


Qs Even going on agricultural work, it is de
signed on full output of your engine for agricul
tural work? As Not in your lowest gear. 


Qs Why is that? As In agricultural work you 

would be working at a faster speed and therefore 

you would not have the strain or out put from 

your motor being delivered. 


Qs What I am trying to get at is this, I do not 

know whether it is right or wrong, you have got 

there this draw bar horsepower you described 
do you follow me? A: Yes. 


Qs And you have told us how when you exerted 

that horsepower you have the clutch seizure, and 

you have described the track wear and so on and 

you have described the size of the clutch - do 

you follow me? As Yes. 


Qs V/hat I am putting to you is this, would the 

design of the machine, the tracks the clutch and 

so on, would you not agree that the horsepower 

for it is excessive? As Yes. 


Qs And that in principle a lower horsepower job, 

any saving of expense that may be involved would 

be quite as efficient? As Yes. 


CROSS-EXAMINATION 


 MR.REYNOLDSs Qs Of course there are many horse
 power ratings related to a tractor are there not? 


As Yes. 


Qs And one figure which is discussed amongst 

people who understand these things is the maximum 

horsepower? As Yes. 


Qs And that means the horsepower which at a cer
tain rate of revolutions the motor oan develop? 

As That is correct. 


Qs And in this case you understand it to be 85 

or thereabouts? As I did not test it for -


Qs But you told Mr. Meares you looked at the 

book. Didn't you look at that? As The book 
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states 70 sustained rating. 


Q: Would you agree it could probably have a 

maximum rating of 85? A: It could have very 

close to it. 


Q: V/ell then it cannot deliver either on a belt 

test or a draw bar test its maximum horsepower 

can it? A: No. 


Q: No tractor can? A: Oh no. You must allow 

for friction. 


10 Q: You know the Nebrasco tests? A: Yes. 


Q: Quite familiar with those? A: Yes. 


Q: I suppose the clutch would have something 

to do between the maximum horsepower and either 

a belt horsepower and your draw bar horsepower? 

A: No, the maximum horsepower from the motor 

is delivered to the clutch. 


Q: But it is what comes out of the other side 

that counts? A: No, in maximum horsepower 

it is what is at the flywheel. 


20 Q: But the horsepower which is delivered at the 

other end is what counts, that is the effective 

horsepower? A: Yes. 


Qi If a man was buying a tractor and he asked 

and was told what v/as the maximum horsepower of 

the engine that would not help him at all as to 

the efficiency of the tractor, would it? 

A: He v/ould expect -


Q: Would it help him, that effect alone? 

(Objected to; question allowed). 


30 Q: Do you understand what I am putting to you? 

A: No I don't. 


Q: One buys a tractor to do work I suppose Mr. 

Lockhart? A: Yes. 


Q: And the working end is not what the motor 

develops but what comes out of the draw bar or. 

at the belt? As Yes. 


Q: And merely to ask and be told what was the 
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maximum horsepower developed by the engine would 

not be a guide to you as to the working capacity 

of the tractor? As No, it would be a guide 

but not conclusive. 


Qs It would be a guide because I suppose.you 

might expect the belt or the draw bar to be some 

percentage of that? A; Yes. 


Qs And one factor in what percentage it would be 

would depend on the efficiency of the clutch? 

Qs Yes. 


Qs One factor? As Yes. 


Qs Another factor of course is the friction that 

had to be overcome between the motor and the ulti
mate output? As Yes. 


Qs What you tell us is that this tractor has a 

clutch of a type that went out even with motor 

cars in the mid thirties? As That single centre 

clutch, yes, I haven't seen it since. 


Q; These Italian designers or manufacturers are 

20 years behind? As On that type of clutch on 

heavy duty tractors, yes. 


Qs The Breda Company, do you know the company? 

A; Yes. 


Qs They are a well-known Continental company? 

As Yes. 


Qs They make all sorts of things besides tractors 

I believe? A s Yes. 


Qs They are 20 years behind the times in clutches 

As I would say so on that design, yes. 


Qs This grille you speak of, is it not the fact 

that if you buy a tractor for heavy work you buy 

a steel plate grille as an extra to protect your 

radiator? As It is an optional fitting. 


Qs In other words if you go to buy a tractor and 

you want a grille to protect your radiator you 

order it? As If a blade is"fitted, it is fitt
ed with it. 


Qs That is if you ask for it and pay for it? 

(Objected to; question allowed). 
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Q: That is so, some tractors are used for pur
poses which do not require the heavy grade iron? 

A: Yes. 


Q: And even if one goes today to buy a T.D. 9 

or a T.D. 14-, if one wants a heavy shield one 

ask3 for it and pays for it? A: Yes. 


Q: Did you notice that the seals had been 

broken on the hour-meter of this machine when 

you saw it recently? A: The hour meter was 


10 	 not operating. 


Q: Did you notice that the seals had been 

broken? A: No. 


Q: Normally there is a seal of wire and a blob 

of lead and some such like on the nut of the 

meter? A; Yes. 


Qs You didn't notice whether that was intact 

or not? A: No. I didn't. 


Q: So far as the clutch trouble is concerned, 

of course another clutch could be put into 


20	 this tractor? A: Well it would be rather 

useless putting another one. 


Q: I didn't ask you that. I heard your ans
wer before. 'That I am asking is, another 

clutch could be put into this? A: I would 

not like to say yes or no to that question 

without -


Qs Why, do you say it could not be done? 

A: One thing is the cost of it, and secondly 

there are light tracks on it, light driving 


30 sprockets. 


Q: I am asking could it be done, that is clear 

enough I am not asking whether it is advisable. 

I am asking could it be done? A~s You"want to 

know can you fit another clutch of a different 

type? 


Qs Yes? As On that I would not like to 

commit myself. 


Qs You haven't considered it? As No. 


Qs V/hat you have told us before - As I have 
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considered it but I v/ould not like to say - it 

could be done at a price. 


Qs You cannot tell us what that price is, or 

would be? As No. 


Qs Prom what you told us before in your view, 

even if you fit a clutch you would have some 

doubt as to whether the tracks v/ould stand up to 

the additional transmitted pov/er, is that so? 

As Yes. 


Qs Did you notice any marked difference betv/een 10 
the tracks as you saw them in July 1955 and as 

you saw them in November 1956? As Yes, there 

was more damage to them now than then. 


Qs In which way? There are more blades 

damaged now. 


Qs How many are damaged now? As I didn't 

count the exact number this time but I did check 

over it and noticed there was mere damaged. 


Qs How many v/ere damaged the first time? 

As Seven. 20 


Qs How many do you suggest are damaged now? 

As I could not give an exact figure on it. 


Qs Would you say that the horsepower of this 

tractor is excessive for the weight of the trac
tor? As No. 


Qs You think the tractor is heavy enough? 

As If it had the right clutch and tracks on it. 


Qs What would you say to this proposition, that 

even if you got an effective clutch in'it and 

got the motor in perfect running order, the 30 

tractor could not do the right work? As You 

v/ould still require a different type of driving 

sprocket. 


Qs You think the tracks would not stand up to 

it? As Yes. 


Qs But weight of the tractor in your opinion is 

not its fault? Yo. 


Qs It is heavy enough? As Yes. 
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RE-EXAMINATION 


MR. MEARES: Q: May I ask you "this, if you 

wore told that the horsepower of a tractor of 

this type was 85, and assuming you had some 

degree of comparable size tractors - do you 

follow that - assuming you know the D.C.6 

and the T.D. 19, and tractors of a somewhat 

similar size - do you understand that? 

A: Yes. 


10 Q: If anybody had told you, supposing you had 

a bit of experience with tractors, if anybody 

had told you that the tractor had a horsepower 

of 85 - do you follow that? A: Yes. 


Q: Would that suggest to you that the tractor 

was engined and designed for road work? 

A. (Objected to; rejected). (Mr. Meares asks 

for permission to ask question by leave; objec
ted to; after argument question rejected). 


Q: You said to Mr. Reynolds as far as its 

20 horsepower was coneerned that it could be very 


close to 85. Would you tell us whafybu""" 

meant by that? A: You only take it from 

the draw bar horsepower comparable to other 

motors of the same type and their maximum. It 

is 57 draw bar horsepower at that speed which 

would give you much the same as other types of 

tractors with the same size motors. 


Q: How much, in regard to 85? A: I would 

say round about 80 at least. 


30 Q: 'Would it get up to 85? A: It could. 


Q: Can you say whether it is probable (Object
ed to; question rejected). 


(Witness retired). 
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and I am a technical engineer employed by the 

National Roads and Motorists' Association. 


Qs How long have you been with them? As Only

a very short period, six months. 


Qs 'What has your engineering experience been 

outside that? As 14 years all told, 9 years
in the tractor industry, 3 years as a mechanic,

3 years as foreman mechanic and 3 years as an 

instructor on tractors. 


Qs Are you a member of the institute of - As As
sociate Member of the Institute of Diesel Engin
eers . 

Qs In your 9 years experience in the tractor 
industry have you been concerned to"any"extent 
with diesel type tractors? A • All types, yes. 
Qs Are you at present engaged by the N.R.M.A. 

as an expert, in consideration of diesel engines? 

As As a specialist, yes. 


Qs You have listened to Mr. Lockhart's evidence,

have you not? As Yes I have. 


Qs Have you yourself had a look at this tractor? 

As I have, ye s. 

Qs Were you with Mr. Lockhart on Monday 12th 

November when certain tests were made? As Yes. 


Qs Has the evidence he has given about this,

does it accord with your own recollection? 

As It does. 


Qs Prior to that time had you had occasion to 

drive the tractor? As I had. 


Qs When was that? As On the 8th November, at 

the Department of Main Roads, when I was loading

it on to a float in preparation to taking it to 

Mascot for test. 


Qs What is a float, is that a motor thing or 

As C  loadi
truck?  Itt iiss aa loloww loader, a vehicle for 


transporting heavy equipment. 


Q: You take them along the road? Ye j This 
was a side loader and you drive it up on the side 
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Q: At the time you got up to the side to drive 

it up, how long had the tractor "been operating? 

A: It had been running approximately 10 minu
tes. 


Q; In that period of time had it been work
ing or simply moving around? A: Just moving 

up to the low loader. 


Q: Did you get it up on to this ramp to go 

on to the low loader? A: T did. 


10 	 Qs Did anything happen to you? A: The clutch 

seized and the tractor would not stop, and the 

tract ox" mounted the gooseneck on the low load
er end I had to halt it to prevent the tractor 

going ovor the other side. 


Qs When it seized were you able to disengage 

the clutch? As No. 


Qs Have you made a study of the design of the 

clutch in the first place of this Breda trac
tor and also of a consideration of the size of 


20 	 the clutch in relation to the horse power and 

size of the tractor? As Yes. 


Qs You have seen and made a study of Exhibit 

I-C? As Yes. 


Qs Have you heard Mr. Lockhart's evidence con
cerning the various clutches and their use that 

are set out in Exhibit K? As Yes. 


Q: Do you agx-ee with his evidence or do you 

wish to add anything to it? A: No I don't 

think there is anything I can add to it. I 


30 	 agree entire!: 


Qs Can you tell us what your views are apart 

altogether from the type of the design of the 

tract ox*,	 of the clutch, v/hat are your views 

concerning the size of the clutch? As The de
sign of the clutch is obviously not for that 

size tractor, or shall we say I criticise the 

application of the design more than the actual 

design.	 For industrial application the work 

'equired of ths t clutch is too great. It is 


40 	 too heavy. I" would be more suitable on light 

ox-chard work or something of that natux-e 
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Qs As far as that type clutoh is concerned, with 

the three application points, are you aware of 

any other clutch of that nature at present in use 

in a tractor of this size? As No. 


Qs YYhat has your experience "been in regard to 

these heavy type tractors? A; The most popu
lar type of clutch is the over-centre clutch with 

a positive engagement. The only other one is the 

heavy multi spring type. The central spring type 

went out many years ago in this type of applica- 10 

tion. 


Q: Can you tell us where the multi spring type 

is used? As It is used "by the Oletracs, "but it 

too is "being replaced "by an over-centre type in 

recent models. 


Qs Have you any idea as to when they abandoned 

the multi spring type clutch for use in heavy 

duty tractors? As It has never been widely 

used. 


Qs The Olliver Cletrac people when did they 20 

abandon it? As They have never abandoned it 

in their latest lines. 


Qs Lid you take some sprocket profiles of vari
ous other tractors? As I did. 


Qs As far as the sprockets are concerned you 

heard Mr. Lockhart's evidence of the jumping of 

the sprockets? A; Yes. 


Qs You have also explained have you not that 

there is a history of this tractor jumping its 

sprockets? As I do believe that. 30 


Qs What is that due to? As Both the design 

of the sprocket, the diameter of the bushings in 

the track and the tension on the track spring. 


Q: First of all in regard to the design of the 

sprocket, what have you to sajr? As The angle 

of the ramp is such that it would permit of much 

easier jumping by the bush than with normal trac
tors in use today. The diameter of the bush is 

also very small, that would also assist in jump
ing of the tracks. 40 




173. 


MR. MEARES: 0: I want to. take the D.4, the 

D.6 and T.D. 18. Can you tell me whether or 

not they c omp ar e with the Breda as to size? 

A: On the outside diameter of the "bushes its 

tracks are bigger than the Breda. 


Q: Can you tell me how those tractors compare 

with the Breda? As The D.40 is very much 

smaller - about 40 draw-bar horsepower; the 

T.D. 18 is slightly smaller in horsepower. The 


10 D.6 is slightly bigger. 


Qs Would you have a look at these four draw
ings and tell me whether or not they illus
trate your views of the inadequacy of the Breda 

tracks. Eirst of all are they drawings of the 

sprocket and what do you call the "bedding"? 

As Actually the contact point of the bush. 


Q.s And the contact point of the bush of the 

T.D. 18, D.6, D.4 and the Breda? A: The Breda 

has a smaller outside diameter bush, and the 


20	 profile of the sprocket too is such that it 

would permit it to ease right, up the bush. 


Qs How'does it compare with the others? 

As It has a very low angle of the sprocket 

profile. The other bushes are much bigger and 

sit down further in profile and the degree of 

the ramp is not so slight. 


(Document tendered, Exhibit "L"). 


Qs As far as the sprocket of the bedding in 

Exhibit "L" is concerned may we take it the 


30 closer the equality you get of the bedding 

with the sprocket the better? As To a 

certain .point, yes. 


Qs Did you make an inspection of the tracks 

of the tractor? As I did. 


Qs First of all what have you to say concern
ing the design of it? As The design of the 

tracks went out in America about 20 years ago. 

They are of integral construction and these 
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one part wears out the other one can be replaced 

more readily. The difference in the metallurgy 

in the construction of tracks also makes it dif
ficult in mono- construction type, because the 

rails have to be relatively hard to resist wear, 

whereas the growsers have to be relatively hard 

to resist shocks; .they have to be tough; more 

tough than the rails. This type of construction 

makes it relatively impossible - this type of 

mono-construction makes servicing relatively 

difficult. 


Q: These graders are of mono-type construction? 

As Yes. 


Qs What does that mean? As The bls.de of the 

growsers and the links are all in one piece. 


Qs As far as that construction is concerned is 

the construction of the tracks of this Breda a 

modem type construction or not? As It is

used in some equipment which is relatively slow 

moving, such as ditchers but not in tractors. 


Qi Assuming that this tractor was using upwards 

of a gallon or more a day; what do 3rou say about 

that? As It is recognised through the indus
try that a quart a day is reasonable for' engines 

of this size. Anything above that would be ex
cessive. 


Qs As far as the tracks are concerned; in your 

opinion would they or would they not be suitable

for road work with a dozer blade for a tractor of 

this horsepower? As In comparing them with 

other type tractors they would not be suitable. 


Qs Did you have a look at the tracks? As Yes, 

I did not examine them closely but they were well 

dented. Their appearance suggested that the mat
erial was of a weak or inferior nature in compar
ison with tracks of tractors of equal horsepower. 


Qs What is the life of tracks, that one can ex
pect in a heavy duty tractor on roadwork? As On


10 


 20 


 30 


 40 
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roadwork of that nature, approximately, I would 

s ay, nbout 3,000 hours. 


Q: I want you to assume that this clutch start
ed to give trouble within the first 100 hours 

of its runn rig - the tractor's running - and 

that it sta rted to slip and overheat and jam. 

Then I want you to assume that after "approximate
ly some 200 yards running Mr. Mell stripped the 

elutoh and found the matters at fault that he 


10 	 mentioned i n his evidence - a copy of which you 

have road do you follow that? A: Yes. 


Qs Do the faults that he found confirm your 

view as to the design of the clutch or otherwise? 

As They confirm my views in application to that 

tractor - that it wa3 too heavy. The clutch 

would not transmit the horsepower required of 

the job they were doing and in so doing it wore 

out relatively very early in its life. 


Q: Incidentally you were consulted about this 

20	 matter a very considerable time ago - some 


weeks ago? A: Yes. 


Q; And you expressed the views which you are 

expressing now before you read Mr. Mell's evid
ence, or knew of it? As I did. 


Qs I want you to assume that after - incident
ally as far as Mr. Mell's work is concerned, 

his story is - that he tells - was the work 

that he did on it proper? As Yes, on his 

report which I read I would say so - that it 


30 v/as quite proper- work that he had done to the 

point that he had done it. 


Qs I want you to assume that shortly after 

Mr. Mell after the tractor had done another 

200 hours, after Mr. Mell did his work, the 

clutch started to give way again and that it 

commenced to slip and to overheat, with the re
sult of the machine refusing to work; do you 

follow that? A: Yes. 


Qs 'What do you say to that? A: It would 
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confirm my opinion that the application of the 

unit v/as not as v/as intended by the manufacturer. 


Qs Tell us of your views about the possibility of 

being able to - from a practical point of view 
design some clutch so that it could be used to 

neutralise the formal horsepower of the tractor 

on road work? As I think it would~be hazardous 

to estimate that because of the safety factor 

that governs design work right through the trans
mission v/ould not be sufficient, l:a my opinion, 10 
to fit a clutch that would transmit the "four 

engine horse power. 


Qs Why do you say that? As That is just a 

design feature. The safety factor v/ould not be 

there if you transmitted that horsepower to the 

tracks, or it might go in the clutch; it might 

go in the transmission it might strip a gear, 

or it might make the tracks jump the sprockets. 


Qs Have you also had experience in the market 

price of tractors? As I have. 20 


Qs And have you been concerned from time to 

time in the selling of them and of varying sorts? 

As It is essential to know the value of tractors 

when you are repairing them so as to be able to 

fully realise the cost of repairs. 


Qs Have you also had experience in attending 

auction sales and the prices that are being 

fetched for them? As Yes. 


Qs I want you to tell us what in. your"opinion 

the present value of this tractor is without a 30 

dozer blade? (Objected to; question pressed 
argument.) 


(Further hearing adjourned to 10 a.m. 

Tuesday, 20th November, 1956.) 
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10 MR. HEAdES: Your Honor expressed a view yesterday 

morning concerning the measure of damages and I 

have taken the liberty of asking leave to address 

Your Honor on it now. (Addressed). 


MR. REYNOLDS: This arose as a result of an object
ion by me as to the present value of the article. 

I am disposed to agree with my friend's submiss
ions; it seems to me this matter is concluded in 

favour of the view my friend is putting in 

Cull inane v. British Rema Manuf aoturing Company 


20 1954 Q.B. p.292 at pp. 301 & 303, "The two sub
sections do not I think assist or clarify the gen
eral statements applicable- .... machine had been 

as' warranted". Then at p.303, "As a matter of 

principle also it seems to me that a. person who has 

obtained a machine .... and the material that he 

g o t ( C ounsel addres sed further). 


MR. MEARES: I am not pressing it on the basis of 

that question. We agree with what my friend has 

put. The only addition that we say we are entitled 


30 to is any special damage that occurred to us during 

a period and it seemed to us also, subject to Your 

Honor's view, that the relevant time for ascertain
ing" the disposal time of this factor was not now. 

The question we put to the expert yesterday was 

misconceived. 


DOUGLAS IU3ITH LINDSAY as under s 

IIR. LINARES; Q. With your knowledge and experience 

of tractors and with the history you have been 

given of this tractor, I want you to consider 


40 the question of the advisability or wisdom of tiylng 
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to do something to improve the tractor's perform
ance as at the middle of August 1951. Can you 

tell me approximately what you would have to do if 

you embarked upon the problem? (Objected to 
pressed - argument ensued). 


Q. Prom the evidence of Mr. Akhurst and Mr. Lock
hart and Mr. Mell and from the history and from 

your own findings of this month, would you tell me 

v/hat would be the matter to consider in endeavour
ing to do something to this tractor and also dis- 10 

cuss the advisability of it? (Objected to 

pressed). 


HIS H0H0R: Q. Pirst of all what would have to be 

done? A. The first two immediate things that 

would have to be done would be to renew the clutch 

and renew the tracks and track release spring 

mechanism. That would be the first two immediate 

things that would have to be done. 


MR. MEARES s Q. V/hat would be the cost of that 

approximately? A. On present-day prices? 20 

(Objected to). 


Q. Can you give us an idea? Can you tell us ap
proximately what the price -would have been towards 

August or September of 1951? A. Yes, approxi
mately £1,000. 


Q. Does that include the cost of installation or 

only the cost of the articles? A. Ho, that is 

the cost of the article. 


Q. Can you give us an idea of the approximate cost 

of installation? A. It could be something in 30 

the vicinity of approximately £200. 


Q. Supposing you did those two things, would they 

be advisable? A. Taking the rest of the tractor 

into consideration I should not think that would be 

advisable and 1 would not embark upon a scheme like 

that myself; X have never seen it done and I 

think I would be trying to sell it rather than to 

try and make a good machine. (Objected to 

pressed). 


HIS HOITOR i He said he does not think it is ad- 40 

visable, 


MR. MEARES: Q. Why don't you think it is advisable? 

A. In ny opinion the tractor is ill-designed and, 
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having thai in mind, having fitted a stronger 

clutoh anything might go wrong with the transmiss
ion and v.-e do not Lvov/ the stresses and strains 

the transmission has to 'bake; it would ho com
pletely a matter of conjecture as to what the 

result would be. 


Q. Assuming you did ascertain that, you put in 

the heavier trades and heavier clutch and you found 

from experience that the machine was not basically 

designed for those things, then, would you suffer 

or not, any further damage to the tractor? 

A. I would like you to put that question again. 


Q. Would yon run the risk, assuming you did those 

things, of further breakages occurring in the 

tractor from over-stresses or strain? 

A. Definitely. 


Q. You would not advise it?'- A. I would not 

attempt it. 


Q. You told us yesterday that you had had experi
ence of values of tractors? A. That is right. 


Q. In 1951 and '50 were you closely connected with 

resale values of tractors? A. Mostly of used 

tractors; you could not buy new tractors at that 

time. 


Q. At that time, in 1950 and 1951, were you engag
ed in reconditioning second-hand tractors from the 

Pacific Island and elsewhere? 1, Yes. 


Q. And selling them as reconditioned tractors? 

A. That is correct, 


MR. REYNOLDS : Who was selling? 


MR. LICAK3S; Q. Just tell me what that experience 

was? A. My employer was engaged in the sale of 

them; to tender for the repair of them it was 

necessary to know their values to advise on the 

advisability of repair, because you can spend so 

much on tractors, you can spend £2,000 on a tractor 

and if it would bring £2,000 at auction you would 

certainly send it to auction. 


Q. In that period of 1950 and 1951, can you tell 

us whether or not, as a result of your doing the 

work that you were doing that the question of val
ues of these second-hand tractors that had been 
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repaired and reconditioned by you were loiown to 

you? A. I was closely associated with the 

valued of them, yes. 


Q. Then in 1952 and 1953 I think you v/e re with a 

Department? A. The Department of Works. 


Q. In connection with the department, did they 

undertake the sale of a large number of second
hand tractors? A. They did. 


Q. Did you become acquainted with the prices that 
were obtained for the various machines that were 
sold by the Department? A. Again, as their 
foreman mechanic, I had to know values and their 
disposal yards at Hosehill - I was in charge 
there for a short period, not actually in the sale 
of the equipment but the sales were going on all 
the time and I did become acquainted with the sale 
value of the tractors. 
Q. Apart altogether from that knowledge, during 

that time from 1950 to 1954 have you had occasion 

to attend numerous auction sales of tractors? 

A. I have attended auction sale; 


Q. During that period? A. During that period. 


MR. REYITOIDS s That denies the use of the word 
"numerous". 


MR. If TARES: Q. What do you say? A. It would 

not be over ten. 


Q. I want you to take this tractor as at September 

1951, this Breda Tractor and I want you to assume 

it v/as being purchased by or being offered to a 

purchaser who know its history. Do you follow 

that? A. Yes. 


Q. In your opinion what could that tractor have 

been disposed of to a purchaser in that condition 

as at September 1951?. (Objected to - pressed). 


HIS H0H0B° On the grounds that is not the date? 


MR. REYNOLDSs Ho, on the grounds the witness has 

not qualified himself to give an estimate. (Quest
ion allowed). 


MR. MEARES i Q. What is your answer? A. My 

estimated opinion of that tractor's value at that 
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particular time was 1/8th of its original purchase 

price. 


Q. v/hat docs that work out approximately in your 

view? A. Approximately £800. 


NR. I/ffiAEBS : I submit Your Honor the test is to 

the discerning purchaser and not to a purchaser 

who is misled. If Your Honor thought differently 

I would get another valuer. 


J.IIS JIOHOH: I think the true value must depend 

upon the knowledge of the actual fact so far as 

the purchaser is concerned. 


Ore >L3s-examination 


LZR.. REYNOLDS: '"!• Y/hat was this purchaser going to 

be told? That the tractor was no good? A.Yes, 

generally Lhat is not done. 


Q. But I am asking you in computing this £800, 

was the purchaser going to be told this tractor 

was no good? A. If ho investigated for himself 

he v/ould probably find that out for himself. 


Q. I did not ask you that did I? A. Would you 

mind repeating the question again? 


Q. Didn't vou hear it? No. 


Q. Y/as this purchaser to be told that the tractor 

was no good? A. I do not know what he was to be 

told. 


HIS HOI:Oilr. Q. In your estimate? A. Yes, in my 

estimate the purchaser v/ould not. 

LIE. EEYHOIDS: Q. He would be told what? What 

did you envisage when you fixed this 1/8th? 

A. The Purchaser v/ould be acquainted with the pre
vious history of the tractor. 


>.;,.!.«l would he be told? A. I think that is 
a veiT difficult Question to answer. 
Q. You have given the evidence based on what he 

would be told? A. I think he would be acquainted 

with all that had happened with the tractor. 


Q. Who would he be? Would he be a person who 

wanted to use it for road building or a farmer? 
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A. I think he would "be a person who had already 

owned a Breda tractor. 


Q. Are you trying to answer my questions? 

A. I am trying very hard. 


Q. You say in this £800 you have limited the pur
chasing field to people who have already owned a 

Breda? A. He would "be the most popular buyer, a 

buyer who wanted this vehicle most urgently. 


Q. What you are trying to say of course is, he 

would buy it for spare parts that what you 

are trying "co say? A. That would be in the 

back of his mind. 


Q. What you are telling His Honour is that the 

spare parts value of that machine in 1951 was 

£800? A. Among other things, yes. 


Q. But is that what you had in your mind that the 

spare parts value of it was 1/8th of its original 

value? A. To the owner of a Breda tractor, yes. 


Q. Is that what you had in your mind wnen you 

fixed £800? A. Yes, partly it was as the value 

of the sale for spare parts. 


Q. You did not give it any value as a usable trac
tor? A. As a usable tractor it would be approx
imately the same, taking into consideration that 

the purchaser knew of its past history. It would 

be desirable to some persons who could possibly 

have utilised it on a small holding. Small trac
tors were hard to get and for that purpose, in my 

opinion, it would still be worth approximately 

£800. 

Q. Do you really set yourself up as an expert in 

tractor values? A. I have made no previous 

claim to that. 


Q, Bo you make the claim today that you are an 

expert in tractor values? A. I do not like the 

word "expert". 


Q. Whether you like it or not, what is your claim? 

A. I would claim to know tractors. Tractor values, 

I am not an expert. 


Q. You claim to be able to throw your mind back 

5/ years, or over 5 years, and pinpoint a value 

then, do you? A. I do. 




J.O.V » 


Would you nay this tractor could have been used In the Supreme 

men with an igricultural holding in 1951, C ourt o f New 


Septamber? A, That is quite possible. 


Q. And supposing he was told, for example, that 

this tractor had been shown to bo unfitted for 

heavy work but could do farm work; supposing that 

was told to a purchaser, would you regard that as 

being a misrepresentation of the position in Sep
tember 1951? A. LTo, I do not think it would, 

Q. You think it would be a fair statement? 

A. I think it would be a fair statement. 


<]. Do you suggest that you could not get more 

than £300 at that time? A. I was very closely 

associated with them at that time and I do not 

think it would have warranted any more. 

Q. Whether it warranted it or not, what people 

were prepared to pay in that time of shortage? 

A. I am basing my estimations on its actual value. 


Q. 7>o you then take it there is no association 

between demand? A. Yes, I do, I agree with you 

there. 

Q. Have you, in fixing figure, not taken de
mand into account? A. I have taken demand into 

account. 


Q. To what extent? A. To the extent that trac
tors at that time were unprocurable in a new condi
tion. However, they were procurable reconditioned, 

secondhand American tractors of excellent quality 

and they were available for the same horsepower 

ratings as this was being sold for at approximately 

40 drawbar horsepower at around about £2,500 at 

that particular time. 


Q« I/ere you taking the demand into account when 

you fixed' that £."00? A. Yes. 

Q, The demand for spare parts or the demand for 

unable tractors? A. The demand for both. 

Q. Will you agree that the price of tractors, 

whether new or second-hand, has tumbled since 1951? 

A. Yen. 

Q. Indeed, today, would you agree it is almost 

impossible to sell a tractor wis ther new or second
hand? A. J is quite easy to sell the more 

popular .American tractors; it is most difficult 

to sell Continental tractors. 


Host difficult to sell Continental? A. Most 

difficuD 
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Q. And the only time the public seemed to want 

those Continental tractors was in 1951 when there 

was a tremendous shortage of American tractors 
well they were non-existent? A. That is correct. 


Q. Arid people bought Bredas and Ansaldos and such 

like? That is correct. 


Q. Because the3r could not get American tractors? 

A. That is right, they could not buy new American 

tractors. 


Q. You have arrived at a figure, haven't you, for 

its present-day value? A. I have. 

Q. What is that figure? £700? A. The value 

of that tractor on today's market is approximately 

£250. 


Q. :50? A. £250. 


Q. Spare parts or to use? A. Either spare parts 

or its trade-in-value more or less on another trac
tor. 


Q. How long is it since you have had anything to 

do" with selling tractors? A. Approximately 12 

months. 


 Re-examination 


I®. MEARES: Q. Have you had experience of the 

sales prices of brand new heavy Continental trac
tors? A. Yes, in 1951 I was employed by Tractors, 

Diesels & Equipment, they were importing a Drench 

tractor at the time, the Hord; it is a very simi
lar range of tractors as the Breda. They were 

selling those new, that is the 60 h.p. model in 

1951. 


Q. Have you had any experience of other new Con
tinental tractors fetching much less than their 

list price? A. It is quite a well-known fact 

today that you can buy Continental tractors at 

approximately one-third or less of their original 

purchase price brand new. 


(Witness retired). 
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WTDlSiW. O.V WARWICK V.iRNEY 

Sworn , ex amino d, deposed. 


TO 1.11. LDJARES: I live at 164 Powder Works Road, 
North Ifarrabeon. 


Q. You arc a Civil Engineer with the Degree of 

Bachclor of Civil Engineering? A. That is right. 


(]. You are now employed by ha ugh & Josephs on and 

they arc the agents for the Caterpillar tractor; 

that is a brand of tractor? A. Yes, that is the 

trade name. 


And also several other makes of tractors: 

A. Yes. 


Q. In that connection has it been part of your 

duties to value all trade-ins? A. That is 

correct. 


Q. Ox tractors? A. Yes. 


Q. You have been with them for 12 months? A. Yes. 


Q. You have been valuing tractors that have been 

traded in during that period, for Waugh & Joseph
son? A. Yes. 


Q. Before that I think you were manager of Con
structors Ltd., and you were disposing of a large 

amount of earth moving equipment? A. Yes, mainly 

for a mining company, a subsidiary. 


Q. And in that capacity you had dealt with all 

types of Continental tractors? A. Hot many 

types, one particular type. 


Q. When you were with Constructors Ltd., you had 

0c0.asj.011 to consider the second-hand market of 

tractors? A. Yes. 


RIB HONOR: 1 j, v/hen were you with Constructors? 

A. I terminated my employment in 1954. 


Q. Row long had you been with them? A. Approx
imately four years. 


Mil. IIDAlw'JS: Q. You were consulted • in this matter 

this morning were you not? A. I was telephoned 

this morning and asked if I would come. 
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 Q. Has anybody suggested to you, prior to you 

coming to Court this morning, any price at all? 

A. Ho. 


Q. You know the Breda tractor do you? A. I 

have seen one - only one. 


Q. I want you to assume that this Breda tractor 

had been purchased for some 6-g- thousand pounds in 

May 1951 and to assume that it was used by the pur
chaser with a scoop and with a 10-ft. 10" dozer 

blade on road construction, clearing and mainten- 10 

ance work. I want you to assume that very shortly 

after it commenced work it started using upwards 

of a gallon of oil or more, every .8 hours. I want 

to assume that after 3 days a bearing broke and it 

and another bearing which subsequently broke before 

the machine got back on to the road had to be re
placed. I want you to assume that when the tractor 

was working that when it was reversing or turning 

it had a tendency which continued, for the track to 

throw one or more sprockets and although the ten- 20 

sioning spring was adjusted from time to time that 

did not seem to help the position very much and 

that position continued up till the time, it was 

grounded in about the middle of August. I want you 

to assume also that shortly after the tractor was 

started to work that it developed clutch trouble 

and that trouble involved overheating of the clutch 

when it was called on to do fairly heavy work, 

ordinary what one might call work, for a tractor of 

its horsepower which was stat ed to be 85. X want 30 

you to assume that that clutch trouble continued 

and it involved the operator in having to stop the 

tractor waiting until it cooled down and then start 

off again and it might have him waiting for an hour 

or 2 hours or even more a day, waiting for his 

tractor to cool off. I want you to assume also 

that from time to time the clutch seized and the 

tractor would remain in gear and you could not get 

it out of gear until it cooled and not being able 

to get it out of gear it used to just carry on and 40 

the only way you could stop it was by stalling your 

engine or by use of your steering clutch. I want 

you to assume that that trouble continued and got 

worse up till the middle of August 1951 and I want 

you to assume also that the tractor for the period 

of time it was worked from May 1951 until the middle 

of August 1951, that although it was used on normal 

roadwork and that its tracks were not subjected to 

any unusual strain by virtue of extraordinary condi
tions - the conditions were normal - I want you to 50 
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assume that the tracks were showing quite substan
tial signs of wear giving an indication that they 

were too light for the job of roadwork. I want you 

to assume furthermore that during the time the 

tractor woo being used there was a large and con
siderable number of hours spent in trying to keep 

it on the road; that there were numerous clutch 

adjustments made and that those clutch adjustments 

did not scorn to help at all. I want you to assume 


10 also that the oxperbs have expressed an opinion 

that the clutch was too light and of not a suitable 

design for the work the tractor was called upon to 

do for its horsepower. 


Under those circumstances would you tell me 

what, in your opinion, was a fair value of that 

tractor in September of 1951, bearing in mind the 

market where the purchaser had a knowledge of the 

tractor? A. That would be the tractor bare 

without eauirment? 


20 Q. Y/ithout the bulldozer or P.O. unit? A. It 

might have been possible to find a buyer for it in 

probably the £000 to £1000 range, I would say. 


']. Y/ould that estimate be an estimate you had 

made before you heard Mr. Lindsay's evidence? 

A. Yes, it was. 


Q. And you saw Mr. Cassidy outside the Court? 

A. Yos, that is my estimate to Mr. Cassidy out
side the Court. 


Q. Have you had any experience of sales, of a com
30 parable type of tractor? A. Yes. 


Q. Yfnat was it? A. A Kobar, a German tractor 

we imported in 19tI or thereabouts for the sum of 

£10,000 landed in ydney and those units follow 

the usual pattern o f Continental design and gave 

considerable troubl e. So much so that we were 

unable to work then commercially and endeavoured 

to sell them. \!e c. 
id offer them as low as £1,500 

with no takers 5 to my luiowledge the units are 

still unsold. 


40 Q. As far as those Continental tractors are con
cerned do they acquire a reputation in the trade 

after a few of them have come out? A. That is 

the biggest trouble with trying to resell them, 

that is the reputation they gain, because a con
tractor 01- operator talks so much -chat it gets 
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amongst the fraternity very rapidly and everybody 

shies off them. If you give a dog a bad name you 

are in trouble, 


Q, XIere you aware of the Breda in 1951? 

A. I know of their reputation. 


Q, What was their reputation? A. Very poor. 


Q. That was not a reputation that was only in the 

trade? A. It was known in the contracting frat
ernity. 


C ros s-examinat ion 10 


Ml. 'REYNOLDS; Q. You are quite clear about that, 

the Breda had a bad name in the trade in 1951? 

A. I said amongst the contracting people. 


Q. How long had it had that bad name in 1951? 

A. I could not tell you. Naturally when you have 

been in the eai-th moving business all your life 

you take an interest in any tiling new that comes 

into the country and I have discussed the Breda 

with other contractors and that was the reputation 

they had. 20 


Q. Which othex" contractors? A. It is stx̂ etching 

it a bit in my recollection, I could not pinpoint 

the individuals. 


Q. But you are quite sure that it had a bad name 

in September 1951? A. I am positive. 


Q. Did you know how many there were in N.S.W. at 

the time? A. No. 


Q. Did you know if there were any? A. Yes, I 

knew there was one. 


Q. Where? A. I do not know but I had a contrac- 30 

tor talk about seeing the machine. 


o You had not seen one? A. No. 


Q. So far as you were concex-ned it may have been 

idle rumour about those tractoi's? A. Quite 

correct. 


Q. But some conti'actor had seen one and told you 
he did not like it? A. He told me some of the 
troubles they had and instanced they had cast 
growser plates and they either corroded or wore 
excessively, you need high tensile steel on those. 40 



Q. ocneore told you that? A. Yes. 


Q. You cannot remember who it was? A. No. 


Q. Was it about this tractor you wore told, at 

the Ashford Shire? A. No, I did riot know of the 

Ashford Skiro before today. 


Q. \fnat you are belling us is now you can get 

American tractors people won't touch those Contin
ental machines and that is why it has been so low? 

A. That has been my experience. 


Q. And indeed, people would only touch it in 1951 

because they could not get anything else? 

A. I do not agree with that entirely, you could 

get second-hand machines. 


Q. New ones? A. You could not get new American 

machines, you could get second-hand ones. 


Q. You could get new Continental tractors in 1951? 

A. That is correct. 


Q. Of course the fact you could not get any new 

tractors would 'bend to inflate the price of the 

Continental ones, you would agree with that? 

A. No, I do not think I would agree with that only 

on my experience of the ones we imported. 


Q. You express opinions of values. You do not 

think that freedom from competition affects prices? 

A. It did not help us in the example I have quoted, 


Q. You mean your tractor you could not sell at any 

price? A. No, could not shift them; we were mis
guided enough to import six of them. 


Q. And no one bought them? A. No could not sell 

them. 


Q. Were they good mechanically? A. No, they 

were a poor tractor, very poor. 


Q. I suppose if you bought a Breda and used it 

for a month, that is in 1951 and it gave no trouble, 

you still could not sell it second-hand for anything 

like its new price? A. Would you repeat the 

question? 


•1. Take this situation. The Ashford Council ac
quires a Breda in Kay 1951 and after it has run it 
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for a week and it appears to "be operating reason
ably well, what could Ashford Shire Council then 

sell it for? A second-hand Breda in 1951? 

A. I could not answer that question. 


Q. Have you not made so bold as to answer what it 

would have got for it with certain things wrong 

with it? A. Yes. If those tractors give no 

trouble I could not estimate what they would bring; 

it was the fact that they gave trouble that lower
ed the value. 


Q. All Breda tractor once they were second-hand 
»
had very small value in 1951? A. That would be 

my experience. 


Q. When you put the figure of £800 to £1000 on 

this one you had in mind that if Mr. Jones had had 

one and used it it would be worth only £800 to 

£1000 also? A. Quite true. 


HIS HONOR: Q. Even though it had not given any
trouble at all? A. No, that is our present ex
perience with those types of tractors_ , with brand 

new ones, being offered, of Continental make out 

of the box and there were no takers. 


HIS HONOR: If this tractor were a perfectly good 

tractor it would only be worth £800 second-hand. 


MR. REYNOLDS: It is like a Continental car which 

is driven around the block; it loses value of 

£500 immediately. 


HIS HONOR: Q. Supposing you paid £1000 more for 

goods than they are worth; do you take that into 

consideration when considering damages? Because 

that is your fault, that loss does not flow from 

the breach. 


(Witness retired). 


(Short adjournment) 


MR. HEABES: Your Honor, it is admitted by the 

defendant that the goods in question were of a 

description which it was in the course of the de
fendant's business to supply. It is also admitted, 

Your Honor, that the value of Mr. Akhurst's work in 

repairing the tractor, apart altogether, Your Honor, 

from, excluding the work on the bearings on the 

P.O. unit was £32.11.0. That only takes it 01 
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course, up to the tine it was grounded in August. 

It is also admitted that the quantity of oil that 

it used - over one quart per day - represents an 

amount of £9.8.0. It is further admitted that Mr. 

Kramer's loss of time on the days the tractor was 

working, only, or out on a job, based upon his 

losing two hours a day, which would include days 

that it was most of the day being repaired, the 

value of his services for that period, based on 

two hours a day is £24.15.0; which makes a total 

of £06.14.0, and, Your Honor, the document is here 

now aid put i'G rn. 


(hist of figures tendered, marked Exh. 
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No. 16 


EVIDENCE ON ALBERT CORNEY 

Sworn, examined as under: 


151. REYN0IB3: Q. What is your full name? 

A. Albert Corney. 


Q. Where do you live? A. 49 Highfield Road, 

Lind.fi eld. 

Q, What is your position with the defendant 

company? A. Managing Director. 


Q. "Was that your position in the year 1951? 

\ 
 Joint Managing Director. Ji. . 

Q. In the year 1951 did your company buy some 

"Breda" tractors? A. Yes. 


Q. Prom whom? A. Hedeson & Co. 


0. I want to direct your attention to March, 1951. 

How many had yo\:r Comioany bought then? 70 D's? 

A. At March IS51, two 70 D's and 2 50's. 


Q. And two 50's; that is a smaller type of the 

same manufacturer's product? A. Yes. 


Q. When did your company make the first sale of 

a 70 D tractor? A. We sold a 70 D tractor to 

Lloyds Tractors N.8.W. Pty. Ltd. 
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HIS HONOR: Q. Where?- A. Lloyds Tractors. 


MR. REYNOLDS: Q. When was that? A. In March. 


MR. MEARES: I don't mind you leading. 


MR. REYNOLDS: Q. See the 9th March, that invoice 

you have there - the long hook. (Handed to Mr. 

Reynolds). Look at Invoice 164. (Shown to witness) 

A. Yes. 


Q. Does that enable you to say on the 9th March, 

1951, you sold this "Breda" tractor, 70 D - that 

you sold? A. Yes. 10 


Q. You then had two left, did you? You see the 

three, the first lot - and you bought -? 

A. No, two 70 D's. 

Q. You then had one left? A. Yes. 


Q. We have been told that it was about 13th March 

that Mr. Bowman came to your showrooms? A. Yes. 


Q. Did you have then only one unsold, one 70 D? 

A. Er...Yes, I think another shipment had come in 
subsequent to the first shipment of tractors. About 
that time. 20 

Q. Do you remember Mr. Bowman coming to see you? 

A. Yes. 


Q. How did he introduce himself? A. He introduced 

himself as Mr. Bowman, the Shire Engineer from the 

Ashford Council, 


Q. I want you to tell us, to the best of your re
collection, what took place between you and Mr. 
Bowman on that day? A. When Mr, Bowman came in 
he introduced himself and told me where he had come 
from and he would like to havo a look at a Breda 30 
tractor, 70 D Model, There was one in the show
room at the time, and I pointed to it. We then 
walked over and he said that he had been instructed 
to give a report on the tractor to his Council with 
a view to purchasing. He proceeded to look over 
the tractor and asked numerous questions and asked 
for specifications, which I went and got, a pam
phlet, to confirm the weights and size and tracks, 
etc. You know, the general specifications of the 
tractor with a brochure. 40 

Q. That is the brochure, copy of which is in 

evidence? A. Yes. 
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Q. The y a l'low-c over eel one, the exhibit? A. Yes, 

that is the one. 


HIS HONOR: Q. You gave him one of those? 

A. Yes, I got one. 


KR. It Y1I0LDS: Q. T'liat is Exhibit "H". Do you 

recollect whether you had that or he had it; any 

precise recollection of it? A. I went and got 

it from the office and when he was asking the 

questions I handed it to him. He studied it him

10	 self as he inspected the tractor. 


Q. What is your recollection as to what, if any
thing, the tractor was required to do? A. There 

was nothing definitely stated what the tractor was 

required to do at that stage. It appeared to me 
(Objected to). (Rejected). 


Q. You cannot say what appeared to you? 

A. Well, he didn't tell me v/hat he was going to do 

with the tractor. 


Q. Was there something said about a blade being 

20 fitted to it? A. Yes, after he thoroughly in

spected the tractor, he went over it from front to 

back, and inspected every feature of the machine; 

I spent, I say, an hour and a half, a couple of 

hours, I might have been there, and had the motor 

running when he finished the inspection. He men
tioned the Council, if they decided to purchase, 

that they would require a 'dozer blade. He asked 

me if they could have that fitted. I said they 

could. He said would it take very.long. What 


30	 would be the delay of having the blades fitted? I 

said approximately a month. I rang the firm under 

the name of Brown c; Bunyan, trading under 


Q. That is while he was there? A. That is while 

Mr. Bowman was with me, and asked them how long. 


MR. TIGAPJDS: Was he listening to this? 


HE!. REYNOLDS: Q. It does not matter. Did you 

speak to Brown d 33unyan on the 'phone? 

A. He was with me. I called the office. 


Q, Did you speak to Brown Biuiyan about the mat-
Vno 
40 	 ter of delay*? J.  o . i told him the delay 
would be approximately three weeks to a month. 
After ins-pec ting the actor superficially he ask
ed questions about methods of driving, steering, 
clutches, etc. fie had a look at the blueprint, 

o
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which more or less gave a cut-away view of it, so 

he could see inside the machine, and when he left 

me that more or less comprised the conversation. 


Q. Do you remember which, if anything, of these 

was the one he saw? Was it the one that is already 

in evidence there? A. Yes, the big one hanging 

in the office. 


Q. "D" - is that the one? A. Yes, that is the 

one. 


Q. You say you showed him that? A. Yes; so he 10 

could get a view of the innards of the machine, 

which he could not see from the outside. 


Q. Is that the one? (Document shown). A. Yes. 


Q. Those words appeared on the top, did they? 

A. Yes. 


Q. "Trattori Schema della trasmissione" - my 

Italian is very poor? A. Yes. 


Q. Is there a plate beside the driver's seat on, 

like the instrument panel of this tractor? 

A. Yes, there is a brass plate on the dash of the 20 

tractor. Probably that book says we 


Q. Does that hove on it the same words: "Trattori 

Agricoli"? A. Yes, the same words. 


Q. You told us he looked over it? A. Yes, he 

looked at that, and then that more or less finished 

the conversation. He said he would have to report 

back to his Council on the inspection. 


Q. I want to ask you specifically did you tell him 

that there were several others of this make in 

operation at the moment? A. No. 30 


Q. Were there, in fact, any in opex'ation at that 

moment? A. One just about operating, a 70 D. 

Q. Have you got any information of that, at that 

point, of time? A. No, we hadn't any information 

at that point of tame. 


Q. That is the tractor you sold to Lloyd Tractors? 

A. Yes. 


Q. Who ultimately acquired that? A. A chap by 

the name of Buckingham out of Orange. 
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Q. Did you say anything to Mr. Bowman on this day 

about or.o on the North Const or Kyogle? A. IIo. 


Q. 'Did you say anything about one round Tamworth, 

or somewhere? A. No. 


Q. In point of fact, did you subsequently sell a 

tractor to a man at Kyogle, and another to a com
pany at Tnmworth? A. Yes. 


Q. Can you, by refreshing your recollection, by 

referring to the invoices, say when you sold those 


10 tractors? A. In May. (Boole shown to witness). 


Q. Would you look at Invoice 16174? A. Yes. 

30.5.51. Moore, Croon, Pigeon, via Kyogle. 


Q. At the beginning of March 1951, had you had 

any contact at all with either of those ultimate 

purchasers? A. None whatsoever. 


Q. How many 70 D tractors did you sell in the 

year 1951? A. (Witness hesitates) Five. 


Q. You have referred to three of them - that is, 

Ashford Shire, Moore Bros, and Armstrong Bros., 

20 in addition did you sell one to a man named Price? 
A. Yes. 


Q. And you have mentioned them all now; Price is 

the only other one? A. Yes, Price is the only 

other one. 


Q, Just running through tliem; Lloyd Tractors, 

which went to Orange, Ashford, Armstrong Bros., 

Price, Moore Bros.? A. Yes. 


Q. The plaintiffs? A. Yes, the plaintiffs. 


Q. On this day, I am speaking of the day Mr. Bow
30 	 man came to your showroom, did he ask you, in any 


form, what work this tractor was capable of doing? 

A. No. 


Q. Were you ever asked by anybody? (Objected to; 

question pressed; rejected). 


Q. Specifically, did he tell you that the tractor 

was required to pull a particular-sized scoop? 

A. No, he did not mention that to me. 


Q. Did you tell him that roadwork was the type of 

work this tractor was built for; it was just the 

40 tyre of work to suit it? A. No. 
Q. You told us that he told you that he v/as going 
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to report to his Council? A. Yes. 


Q. And he left, did he? A. Yes. 


Q. We have heard how you received a written order 

and how you acknowledged it "by letter? A. Yes. 


Q. From that time that the tractor was delivered 

in ITay until last week, had you seen the tractor 

at all? A. Until it was delivered in May....I 

saw the tractor about a week ago. 


Q. Until you saw it a week ago' A. Yes. 


Q. Until you received the declaration through 10 
your solicitors in this case, dated 2nd July, 1954, 
had anyone either "by word of mouth or in a letter, 
accused you of "breaking contract? A. No. 
Q. Had anyone by word of mouth or by letter sug
gested you had given some assurance as to capacity 

of this tractor? A. No.. 


Q. Do you have a recollection of Mr. Black, the 

President, coming down in the month of June, 1951? 

A. I have got a recollection of Mr. Black coming 
down somewhere in June. 20 

Q. He gave evidence of your being asked two ques
tions by him; do you recollect that evidence? 

A. Yes. 


Q. Do you recollect the incident? A. Yes, 


Q, Did he ask you something then about what you 

said the tractor could do? A. He was only there 

for a few minutes. He did ask rue could the trac
tor do Council work. 

Q. What did you say? A. Yes 


Q. Had you ever been asked that question or any- 50 
thing like it before then? A. No. 


Q. Did you hear from that time forth of complaints 

about the purpose of this tractor? A. Yes. 


Q. Dome letters are in evidence, and we have heard 

about the 15th August Mr. Bowman came down with a 

report? A. Yes. 


Q. On that occasion is it true that you conducted 

him to Hedeson & Coy., the people from whom you 

had brought the tractor? A. Yes, that is true. 
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Q. At that point of time did 3/011 dispute the 

claims which were put forward about the perform
ance of this tractor? A. In that letter, no. 


Q. That arc in that report? A. No, I didn't 

dispute it. 


Q. I want you to come to the point of time where -


HI. IliUlSS: What letter did you refer to when you 

say, "in that letter"? I think I know what you 

BIO an. 


10 MR.. REYNOLDS: Q. Is the letter and the report of 
the 14th and 15th Au/yiot, after you had referred 
I.Ir, Bowman to Hedeson & Co . in August; did you 
hear anything between then and the month of Novem
ber, when you pot a letter? A. I received a 
copy of a letter. 
Q. The next communication you had was the receipt 

of this letter? A. - bearing date 12th November, 

1951. (Shown to witness). Yes, I received that. 


MR. REYNOLDS: I withhold tender for the moment. I 

20 call for a letter written by the deft, to the 


plaintiff of the 3rd December, 1951. (Produced). 


Q. Did you send a reply dated 3rd December? 

A. Yes, I sent a reply. 


(letter and reply of 3/12/51 tendered and 

marked Exh. "1")'. 


Q. I note that in the last paragraph of 3rour 
letter you say: "Awaiting your further advice as 
to the nature of the repairs required."? A. Yes. 
Q. Did you ever get any advice? A. No. 


30 Q. In the meantime, did your company send accounts 

for parts outstanding? A. Ye O • 

Q. The next 3/ou heard was, you got this letter 

dated 11th March, 1952? (Shown to witness). 

A. Ye 


(letter 11th March, 1952, tendered and marked 
",rV, itOii 3 

•  t - J . 

Q. We have got a C0P3/ of the account? A. It is 

on the ledger-card written-off as a "bad debt". I 

could get that. 
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MR. REYNOLDS: The ledger card, month of August, 

shows no particular .... 


MR. MEARES! That is all right. 


MR. REYNOLDS: Q. This was March, 1952? A. Yes. 


Q. What was the next thing you heard or received? 

A. A writ. 


Q. That was in the month of April, 1954? A. Yes. 


Q. Was there any letter ranking any allegations 

about breach of contract before the writ? A. No. 

(Objected to). 10 


Cross-examination 


MR. MSARES: Q. You tell us that the date this 

tractor was sold to the Shire Council - that you 

had bought from Hedeson's, two 50 D and one 70? 

A. No, two 70 D. Pardon me, the date it was 

sold - there was another shipment when inspected 

and will be 


Q. Had you.paid Hedeson's for them? A. Yes. 


Q. Can you give us an approximate idea of capital 
outlay of your company on those four tractors? 20 (Objected to; allowed). A. You want the exact -? 
Q. No, an approximate will do rae? A. What, the 

Australian price? 


Q. Yes? (Witness hesitates), A. Approximately 

sixteen-odd thousand. 


Q. That is for the four? A. Yes. I can con
firm the figures, get them if you wish. 


Q. I suppose under those circumstances you were 

quite anxious to sell these tractors as soon as you 

could? A. Yes. 30 


Q. You, of course, are a salesman? A. No, 1 

don't class myself as a salesman; I can sell. 


Q. You say you don't class yourself as a salesman; 

how long have you been in business? A. About 30 

years. 


Q. And over that period of time you have spent a. 

large part of your time in selling various equip
ment? A. In motor cars, trucks. 
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Q. And rippers? A. Rippers? 


Q. Yes, you hove sold other than motor cars and 

trucks in your day? A. We have had a few second
hand rippers and stuff we "brought from the Islands. 


Q. May wo take it, over your 30 years in "business 

you have had very vast experience as a salesman? 

A. Yes. 


Q. Of course, I suppose, apart from altogether 

the capital cost of those tractors that you had 


10	 outlaid, a sale brought you in - you thought, at 

any rate, did you not, at the time Mr. Bowman came 

O.o\m. - that a sale would give you a very substan
tial profit? A. Yes. 


Q. Would you give me a rough idea of the gross 

profit to you of the sale of a 70 D Breda tractor 

to the plaintiff? A. (Witness hesitates) A 

little over £1,000. 


Q. Were not you getting 33-1/3 on them? A. No. 


Q. You were not; just think? (No answer). 


20 Q. You were getting 33-1/3 on them? A. No, not 

33-1/3. 


Q. Which was more than £1,000? A. Approximately 

£1,000. 

Q. Are you sure of that? A. Not without check
ing the figures to get our initial cost. 


Q. I suppose wo may take it, then, under the cir
cumstances you were placed in March 1951, you were 

indeed anxious to sell those tractors? A. Yes. 


Q. I suppose you would agree with me, you were an 

30 experienced salesman? A. Yes. 


Q. I suppose you would agree also that when Mr. 

Bowman came down that as an experienced salesman, 

you did your level-best to sell this machine to 

him? A. No, Mr. Bowman came down to inspect the 

machine, he did not discuss the machine. 


Q. Mr. Bowman came down and he told you he had to 

report on the machine, didn't he? A. Yes. 


Q. I put it to you that on that occasion you did 

your level best to persuade Mr. Bowman the machine 


40	 was suitable? A. No, the less said with Mr. 

Bowman the better, because he had a mind of his 
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own. If you attempted to sell him 

(interrupted). 


Q. Do you say you did not do your level-best,

when I.!r. Bowman came down, to sell this machine to 

him? I am using the colloquialism, you understand,

to sell this machine to him?. A. Yes. 


Q. I suppose you did not hesitate to point out 

any qualities you thought might appeal to him? 

A. I pointed out all the machine to him. 


Q, And I suppose,any qualities you thought were 

good selling points in the machine you pointed 

out to him? A. Yes, I would have. 


Q. You would have? Did you? A. Yes. 


Q, And the qualities,of the machine that you 

thought were good selling points,-did you point 

out to him? A. Oh, I cannot recall. 


Q. May I suggest to you, that you have not got 

any recollection at all, as to what good qualities 

you pointed out to him; no recollection at all,

have you? A. Oh well ... very hazy, actually,

on what I pointed out to him. 


Q. And, of course, you knew, did you not, that at 

this time this tractor v/as suitable for roadwork? 

A. I knew it v/as suitable? 


Q. Yes? A. Yes; it would do roadwork. 


Q.	 You had no doubt at all that it would do road
nuu juu; A. In its capacity, no.
work,, had you? 


Q. Of course, that was one of the sources you 

hoped of sales, to people who wonted it for road
work; that is so, isn't it? A. Well, it was a 

tractor we hoped to sell it to anyone who wanted 

to use it in any direction. 


Q. Did not you hold this 70 D tractor out as be
ing suitable for roadwork? A. Yes. 


Q. You did? A. Yes. 


Q. And you advertised as being suitable for road
work? A. Yes. 


Q. And you advertised it as being suitable for 

roadwork using a 'dozer blade? A. Yes. 
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Q. And of course you advertised it, moreover, 

with the 'dozer blade attached to it, didn't you? 

A. Yes. 


Q.	 And the very brochure you showed him shows the 

'dozer blade attached to it, does it not? A. Yes. 


Q. So that, what you sought to do, in regard to 

these Breda tractors, before Mr. Bowman came down, 

was to soil these tractors to people for road pur
poses, roadwork, that is so, isn't it? A. Not 

10 Q. Amongst other uses? A. Amongst other uses, 

yes. 


Q. And you advertised it as being suitable, be
fore he came down, as being suitable for roadwork? 

A. Yes. 


Q. So if Mr. Bowman asked you was it suitable for 

Council roadwork, you would not have hesitated to 

have told him it was? A. No, not if he asked me. 


Q. Of course, at that time, you firmly believed 

it was suitable for roadwork? A. Yes. 


20 Q. Bet me put it once again, that if by any 

chance he said to you "I am thinking of buying it 

for the Council of Ashford, and it is going to do 

roadwork, what is it like for that work?", you would 

not have hesitated to have said, "It is very suit
able, that is what it is designed for."? That is 

what ybu would have said? A. Possibly. 


Q. Probably? A. No, the question was not asked 

me. 


Q. If he had asked it, would not you have said it? 

30 A. Asked? 


Q. Was it suitable for roadwork? A. Yes, I 

probably would have said it, yes. 


Q. Of course, you have had very many conversations, 

have you not, concerning sales of various equip
ments in your life? A. Chiefly motor cars and 

trucks. 


Q. You were served with a writ in this case in 

July 1954? A. Yes. 


9. \7ell, from oarly in the piece, from the time 
40 of sale until July, 1954, did you have any 
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particular occasion to recall in any detail, this 

conversation which you have just told us about to
day? A. No, 110 cause to recall it. 


Q. I suppose you have countless dozens of conver
sations with various peopl.e during the day? 

A. Yes. 


Q. Concerning the sales of equipment? A. No, I 

very seldom touch the sales. 


Q. Concerning the trucks and things like that? 

A. No, I don't come in to that side much now. 


Q. No; in 1951 you were doing it? A. 1951, 

yes. 


Q. That is right? A. Yes. 


Q. In 1952 you were doing it? A. Not very much 


Q. Do you seriously suggest to us that under thos< 

circumstances you would be able to clearly remem
ber a conversation that took place in. March 1951? 

A. I think I could remember it very clearly. 


Q. Would you tell me, if you can remember it very 

clearly, would you tell me what good qualities of 

the machine you pointed out to him, if you can re
member it very clearly? Just enumerate them? 


A. Well, one would be the accessibility. 


Q. Not'what it would be? A. One was the access 

ibilitv. 


Q. V/hat did you say to him? A. What did I say 

to him? 


Q. Ye s ? A. (No. answer), 


Q. Got any idea? A. I pointed out to him 


Q. X am asking you what you said to him? A. I 

pointed out the accessibility of the machine. 


Q. Now look (Objected to). 


HIS HONOR: Q. I think what Mr. Heares wants you 

to do, if you can, is try and tell the words? 

A. I am trying to. 


MR. LiE/iEESs Q. Would you tell me the words you 
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used to him, :i.f you remember? \7hat did you cay to 

him? Imagine he :i.s there and you are there. If 

you remember thin conversation, what did you say 

to him? A. The accessibility of the tractor; 

wo.ll, got to bring 'Ghat point out; pointed out to 

show lain - pointed to the thing. 


Q. You pointed to something and said what? 

A. Dor inotanco, if you get a difference in work, 

rim transmission, you have not got to break the 

whole tractor. You can dismantle a section there 

very easily. The motor is very accessible to work 

on. 'The tracks cast in one piece, and instead of 

having one master pin, you have a master pin in 

each pad; that means that you can take one pad 

out without taking the whole track out. That would 

have nearly comprised all the points I pointed out 

to him. He was more interested in looking at that, 


Q. You told me about 10 minutes ago, if I remember 

rightly, that you could not remember what was said 

about this particular point that you pointed out, 

didn't you? A. Yes, you wanted me to explain, 

but I can recall the conversation. 


Q. He was there for an hour and a. half - for two 

hours approximately ? A. Approximately that. 


Q. You were with him all the while? A. Yes. 


Q. I suppose that if the man had been there with 

you, at the tine, and if he v/as writing it down, 

it would have filled pages and pages of a book? 

A. Ho. 


Q. You were trying to sell it? A. Well, ISr, 

Bowman 


Q. You were trying to sell it, is that right? 

A. I was trying to sell it. 


Q. When was it he inspected the 'dozer blade? 

A. After he inspected the tractor. 


Q. You rang Brown <1 Bunyan up, did you? A. Yes. 


Q. Had you ever had a 'dozer blade fitted to the 

machine before? A. Ho, I had not, but Lloyd 

Tractors had, the one that was sold previous. 


Q. When he said to you could you get a 'dozer 

blade fitted, I suppose you were concerned to know 

the purpose for which he wanted the blade? 
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A. Naturally, would know if he wanted a blade. 


Q. How would you know? A. There is only one 

purpose. 


Q. Y/hat is that? A. Road work. 


Q. levelling ground? A. Levelling ground and 

pusliing-up work. 


Q. First of all, you knew it was the Ashford 

Shire Council? A. I knew it was the Ashford 

Shire Council. 


Q. You knew that that tractor that you were dis
cussing to sell to Ashford Shire Council, was 

going to be used for roadwork? A. I knew it was 

going to be used for Council's operations, and in
cluded in that, naturally would be roadwork. 


Q. So before Mr. Bowman left you knew that this 

tractor v/as going to be used for roadwork? 

A. I knew it was going to be used for roadwork. 


Q. You also felt that it was suitable for road
work? A. Yes. 


Q. And you also knew that it v/as going to be used 

with a 'dozer blade? A. Yes. 


Q. Of course, there are very many different de
signs of bulldozer blades, are there not? 

A. I am not very conversant with different designs 

I knew this one is termed an "angle 'dozer". 


Q. You know there are very many different-sized 

blades? A. Yes. 


Q. You, of course, knew that the question that 

determines the type of 'dozer blade you used is 

the type of work you do? A. Yes. 


Q. You told Brown & Bunyan, over the telephone, 

that you wanted this 'dozer blade fitted for a 

tractor Lor roadwork, did you not? Now, just 

think? A. No. 


Q. What? A. I did not. 


Q. Y/hat did you tell them it was needed for? 

A. I don't think it was discussed. 
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Q. The moment you rang Brown & Bunyan up, you 

simply told them that you wanted the 'dozer blade 

and did not toll thorn the purpose of it? 

A. Yes, I wanted an "angle" blade. 


Q. Bo you suggest that Brown & Bunyan naturally 

would know what it was for? A. Naturally they 

would anticipate it was for road work. 


Q. They would anticipate it was for road work? 

A. Yes. 


10 	 Q. So, Brown <?: Bunyan would have anticipated it 

was for roadwork? A. Yes. 


Q. And you, of course, anticipated that this 

tractor was required for roadwork? A. Yes. 


Q. May wo take it, then, that that being in your 

mind, you understand, it being in your mind, that 

this machine was required for roadwork; you follow 

that? For the Council? A. Yes. 


Q. Ycu being quite confident that it was suitable 

for roadwork - you understand me? A. Yes. 


20 Q. You would have no particular reason, would you, 

for remembering whether or not Mr. Bowman had said 

that it was required for roadwork? You would have 

3io particular reason for that sticking in your 

mind, would you? A. No, no particular reason. 


Q. Of course, also, you would not have had the 

slightest doubts at all at this time it would have 

done work with a 6-8 yards scoop; you knew that, 

didn't you? A. I knew it would handle a 6-8 yds. 

scoop. 


30 ' Q. If you had been asked that question at that 

time, you would not have hesitated to say it would 

have done that work quite all right? A. No, I 

would not. 


Q. You told Mr. Reynolds it had on the plate 

"Trattori Agricoli"? A. Yes, on the plate. 


Q. But you are not suggesting that you were hold
ing out these tractors as suitable only for agri
cultural work? A. No, they are a crawler tractor, 

to my mind. 


40 Q. Of course, when this Council put this tractor 

in to work, you sent Mr.Bourke up there? A. Yes. 


I n the Supreme 
Court of New"--" 
South Wales 

Defendants 

Evidence 


No. 16 

A. Corney. 


Cross
examinat ion 

- continued. 




I  n the Supreme 
Court of New"--" 
South Wales 

Defendants 

Evidence 


No. 16 


A. Corney. 

Cross
examination 

- continued. 


206. 

Q. You were perfectly aware what work he was 

doing? A. Yes. 


Q. You never suggested to the Council that you 

sold this tractor to the Council for agricultural 

purposes only? A. No. 


Q. You knew, of course, at the time Bowman came, 

that he required the tractor, or the Council re
quired it, for Council work? A, I knew they 

required it for Council work, 


Q. You knew that the Council work was 'dozer work 

with the 'dozer blade and scoop? A. Yes. 


Q. You were well aware of that before Bowman left? 

A. Yes, they were going to use it for Council work 

with the blade on, yes. 

Q. You have told us, as I understand it, that at 

this time you had only sold two other tractors; 

you hadn't sold any 70's? A. One. 


Q. You had only sold one 70 D? A. Yi 

Q. I suppose, by that you mean, do you, that you 

had not got any deposits, or anything, for 70 D's, 

or anything of that sort? Ac No, 


Q. When did Price pay his deposit' A. I would 

have to look it up. 


Q. Would you deny that you got a deposit from 

Price for a 70 D in March - on 8th March, 1951? 

A. No, not without looking at the figures; I 

would not deny it, without looking at the figures. 


Q. Would you deny that you had been dealing with 

Price concerning the sale of a Breda from November 

1950? (Witness hesitates). A, No, I did not 

have any tractors out here then. 


Q. That you had been negotiating with him from 

November 1950? A. No ... I have to check inform
al ions .... 


Q. Do you remember up at the Narrabri Court; you 

were up there, weren't you? A., Yes. 

Q. Do you remember Price giving evidence of having 

paid a deposit? (Objected to; question pressed). 
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MR. MEARES: I call for any documents showing pay
ment and the sale, or part of the purchase price, 

"by Price to the defendant. 


MR. REYNOLDS: The reference in that book is In
voice 16175. It was sold to the Australian Guaran
tee Corporation, but Price was the .... 


Y/TTNESS: The 51.5.51, was sold to the Australian 

Guarantee Corporation. 


MR. MEARES: Q. I am asking you about the deposit. 

10 	 V/hen was the deposit paid? A. The list deposit, 


paid by R.G. Price - £2,000. 


Q. V/hat is the date of that? A. I have to get 

the receipt to get that. 


Q. V/ould you also search for a payment made by 

him of £50, payment of £500 deposit, and a further 

£50 to secure the order? Would you make a search 

over the lunch hour? A. It might take a little 

while to do. 


Q. V/hat I am suggesting to you is this, that you, 

20 	 by the time Bowman had come in, had already sold a 

tractor to Price? A. Well, I have to check the 
dates to see whether he placed his order you 
want £50? That the amount? 
Q, And £500? The fact is, by the time Bowman came 

in, you had negotiated this sale with Price? 

A. I have to look at those dates to see. 


Q. Did you see Price about the sale of a tractor? 

A. I saw Price later on, but I just don't know 

what time. 


30 Q. Did you see him concerning the sale of a trac
tor? Did you sell it to him? A. No, I did not 

sell it to him. 


Q. Did he come and see you before he bought it? 

A. That was when he v/as about to take delivery of 

it; that is the only time I saw him. 


Q. Do you remember a conversation you had v/ith 

Price? A. No, the only time I saw Price v/as 

when he wanted to arrange terms. 


Q. Are you able to tell us that conversation accur
4-0 ately? A. As close as possible. 
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Q. Can you relate it accurately? A. Well, 

accurately, to a word or two. 


Q. To a word or two? A. Do you want me to tell 

you? 


Q. Let me put this to you: as a matter of inter
est, do you seriously suggest that you, when you 

are acting as a salesman, are you able to recall, 

with any degree of accuracy, three years after a 

conversation takes place, v/hat you 3 a id. or what 

the other chap has said? A. Yes, very closely. 


Q. for instance, let me put this to you: supposing 

I had been to you and negotiated the sale of a 

tractor from you in the year 1950 - follow that? 

A. Yes. 


Q. And supposing six years had flowed by since 

then, and you had made other sales - follow that? 

A. Yes. 


Q. Do you tell us, you would be able to write down 

at this moment, after having thought about it, of 

course, with any degree of accuracy, the conversa
tions precisely that took place? A. Yes,I could 

write down that conversation sis near as precisely 

s,s poss: 
issible. 


Q. Would you relate to me the wording of the last 

qu e s tion that I put to you here; that is about 

three sentences ago? A. No, I cannot. 


Q, You could not possibly do it? A. No, my 

mind is not trained that way. 


Q. What I am suggesting to you is, therefore, 

that you would have little chance of being able to 

remember, with any degree of accuracy, the con
versation that took place concerning this Breda 

tractor five or six years ago? AI No. 
* 


Q. You have no reason for remembering particularly 

whether he said he wanted this for roadwork? You 

would have no reason at all? A. No, I do not 

think so. 


Q. You told Mr. Reynolds'when you got this letter 

of the date you mentioned, or when you were shown 

the letter, of complaints, that you never disputed 

them? A. That is right. 


Q. Do you dispute them now? (Objected to; 

pressed; rejected). 
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Q. Lot mo put this to you; by the time you got 

that lottor, Bourke had been up there on numerous 

occasion, hadn't ho? A. Yes, on two or three 

occasions. 


Q, You had discussions with Bourke? A. Yes, I 

had d is cuss ions. 

Q. About the tractor? A. Yes. 


Q. Bourke had been up there, hadn't he? A. Yes. 


Q. Examining this tractor? A. Yes. 


3-0 Q. And Bourke had reported back to you about the 

tractor? A. Yes. 

Q. And then, you finally got at Bourke's request, 

you got this letter of complaints about the trac
tor?" A. Yes. 


Q. 7/hen Mr. Bowman came down with that letter, 

you never disputed with him, at any time, that 

these complaints wore unfounded, did you; that is 

the position, isn't it? A. No, I didn't dispute 

it. 


20 Q. Ana you have never done it since? A. No, I 

have never done it since. 


Q. Bid the Company ever ring you up on the tele
phone? A. Which company? 


Q. The Council - anyone from the Council, did they 

ever ring you up on the telephone and make any com
plaints concerning the tractor, if you can recall? 

A. I cannot recall them ringing me directly. 


Q. Have you any recollection of anybody ringing 

up about complsints concerning the tractor? (Wit

30	 ness hesitates). A. Yes, I think it was Mr. 

Bowmar. rang up on one occasion, about bearings or 

something or other, a knock in his motor. 


Q. Be you remember the Council, or anybody from 

the Council, ringing up about anything else, ring
ing you and complaining about it? A. No, I 

cannot recall any conversation further. 


Q. Well, you see, let me put this to you: suppose, 

if there had been complaints about this tractor in 

1951, it would have been a matter of some import

40	 ance to you? A. Yes. 
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Q. Can you tell us whether you can recall whether 


anybody from the Council ever rang you up com
plaining about certain matters relating to the 


tractor? A. Rang me personalis'-. 


Q. Yes? A. Well, I recall when they rang up 


about the 'knock1 in the motor. 


Q. Yes, but apart from that? (Witness hesitates) 


A. No, I cannot recall. 


Q. V/ould you deny that in July ? A. No, I 


cannot deny. 


Q. Just a minute.' I have not put it to you 
that in July, 1951, that you were not contacted on 


the telephone by somebody from the Council, and 


complaints were made about the tracks? A. No, 


I cannot recall that one. 


Q. V/ould you deny it? A. No, I would not deny 


it. 


Q. The position is simply this: you have not 


got absolutely any recollection of that conversa
tion? A. No, no recollection. 
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Q. Would you deny that you were told by one of 


your employees that tho Council had rung him, and 


complained, amongst other things, on the telephone, 


about tracks? A. No, I cannot recall 


that. 


Q. So you have got absolutely 110 recollection 

whatsoever of any such telephone conversation to 


you, or related to you, by somebody else? A. Not 


on that particular one, no. 


Q. No recollection of it at all? A. No. 


Q. To the best of your' knowledge, this is the 


first time you have ever heard it? A. Yes. 


Q. Do you hold yourself out as having a good 


memory? A. Yes. 


Q. I suppose, if I might put it to you this way: 


I suppose, if somebody had rung you and 


complained about the tractor, you 
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would have more reason for remembering that than 

if Mr. Bowman told you that he wanted the tractor 

for roadwork? A. Oh, not necessarily. 


Q. It would be equally as important? A. Yes, 

equally as important. 


Q. You have got no recollection of that at all? 

A. No, I can't recall that one. 


Q. I suppose you tell us you were anxious to sell 

this tractor? A. Yes. 


Q. And you pointed out its good qualities? 

A, Yes. 


Q. Did you point out any of its bad points? 

A. No. 


Q. Did it have any, to your knowledge? 

A. To my lai owl edge, no. 


Q. To your knowledge. T* 1.S7 up to the end of 1951 

did it have any bad points? A. This tractor? 


Q. No, the 70 D Model? A. The end of ? 


Q. - 1951, right till the end of 1951, did this 

70 D Model, to the best of your knowledge, have 

any bad points? A. Only v/hat had been pointed 

out in my own mind; not as bad; it v/as pointed 

out 


Q. V/hat? A. Reports we had on different operations of the tractor. 


Q. Such as what? A. Such as oil consumption, 

tracks, such as given by Ashford. 


Q. Did you have any complaints about clutches 

from anybody else other than Ashford? A, No we 

have only supplied facings to anyone else as normal 

wear. 


Q. So we may take it, apart from this one, you 

sold to Ashford Council, you had no complaints 

concerning clutch trouble? A. Clutch facings v/e 

supplied. 


Q. we take it, apart from Ashford Shire, you 

have had no complaints concerning anyone concerning 

clutch trouble with the Breda tractors you v/ere 

selling? A. In the 70 D? 
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Q. Yes? A. No, 


Q. You are quite certain of that? A. Apart 

from the facings; facings, we had that trouble. 


Q. Apart from facings? A. Clutch facings were 

supplied, but that is not trouble; that is general 

wear. 


Q. General wear? A. Yes, clutch linings. 


Q. Apart from clutch facings, apart from the 70 D, 

up to the end of 1951 you had no trouble or com
plaints? A. Yes. 


Q. Quite certain of that? A. Yes. 


Q. As far as the 50 D was concerned, up to the 

end of 1951 had you had any complaints concerning 

trouble with clutch efficiency on the 50 D? 

(Objected to). A. Yes. 


Q. When did you first get your trouble about that? 

A. The first tractor; Lloyd Tractors sold - we 

sold two to them, a 50 and 70, and. the chap had 

trouble with that. It was rectified. 


Q, Did you, apart from supplying clutch facings, 

in connection with normal wear, you, with the 70 D, 

you never had any complaints? A. No. 


Q. And there is nothing the matter with your mem
ory? A. No. 


Q. Had you had any trouble yourself in regard to 

the clutchcs of the 70 D? A. How do you mean, 

ourselves? 


Q. Yourselves. Yes, had any trouble yourselves 

with the clutches on the 70 D? A. From using 

them, or what? 


Q. Had you had any trouble yourselves concerning 

the clutch of the 70 D? A. No, not that I can 

remember. 


Q. You have got no recollection of any trouble at 

all? A. No. 


Q. You deny that you had any trouble, would you, 

yourselves? A. Yes, you are speaking of the 

mater clutch? 
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Q. Yes, I am speaking of the master clutch. You 

have had engineering experience, have you? 

A. I had some. 


Q. Quite a bit? A. Goes back a lot of years. 


Q. Supposing, after five or six days, - I just 

want to put this to ycu as a hypothetical case, if 

I may - that clutch face, the facing, is badly 

worn and scarred. There were heat cracks in the 

surface of the plate, that the clutch fingers were 

not operating, that the clutch finger anchoring 10 

plugs were too tightly fitted and burnt, and the 

release housing had been broken - follow that? 

A. Yes, that is the 50 D you are speaking about? 


Q. I am asking what that would suggest to you? 

A. I know the whole story of that one. 


Q. What would it suggest to you? (Objected to). 

A. It would suggest that that clutch had been 

slipping and was overheated. 


Q. That it was an incompetent clutch, in other 
words? A. No, it is still working, the same 20 clutch. 
Q. But if you had that story after about five or 

six days' work, would not that suggest to you it 

was something very wrong with the clutch? A. No. 

Those things can happen with improper use. 


Q. You say you know this particular case I am 

putting? A. This is the 50 D. 

Q. Is it? A. Yes. 


Q. Quite certain of that? A. Yes, the 50 D, I 

have in mind 
 50 


Q. Was that due to improper use? A. You are 

suggesting use; that is the sole reason for that 

clutch going? A. Yes, it heated up and burnt 

the facing. 


Q. The sole reason for that was the improper use? 

A. The clutch heated; the operator should know. 


Q. It was improperly used? A. Yes. 


Q. And the improper user created this trouble? 
A. Yes. 
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Q. There was nothing about this particular history 

of the clutch which suggested to you that the de
sign or assembly of the clutch caused it at all? 

A. ITo, I thought the cause of that trouble was the 

slipping. 


Q. You thought it was iraproper use or not? 

A. It is improper use, slipping. 


Q. That did not give you any cause for concern? 

A. I did not like it. I think I might have 


10 mentioned it to Hedeson on that point. 


0,. j)o you remember any other trouble with the 

clutches apart from this one, the 50 D? A. No, 

I can only remember clutch facings were supplied. 


Q. Do you remember getting the translation of 

that letter from the Breda company? A. Which 

letter was that? 


Q. That they wrote back? A. Ashford's? 


Q. Yes, Ashford's? A. Yes. 


Q. You read it properly? A. Yes. 


20 Q. You paid some careful attention to it, did you? 

A. Yes. 


Q. You are aware of its contents, in the main? 

A. In the main; it is a long while since I have 

seen that letter. 


Q. Well, now, did you not know at the time you 

sold this tractor to the Ashford Shire Council al
ready there had been trouble with sprocket jumping? 

A. Before I sold tile tractor? 

Q. Yes? A. Well, nothing comes to my mind that 


30 I can recall on it. 


Q. Supposing that there had been sprocket jumping 

which came to your knowledge? A. Before it was 

sold? 


Q. Before Mr. Bowman came down; supposing there 

.had been sprocket jumping, would you have told Mr. 

Bowman about it? (Objected to; rejected). 


Q. I want you to assume that when this tractor 

was sold or Mr. Bowman came down, that you were 

then aware that there was sprocket jumping; I want 


40 you to assume that? A. Only assume it? 
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Q. Yes? A. Yes. 


Q. Under those circumstances, you v/ould have told 

Mr. Bowman, wouldn't you? A. Told him those 

tracks jumped the sprockets? 


Q. YOR 9 A. No. 


Q. Suppose this had clutch trouble before that, 

before Mr. Bowman came down, would you have told 

him about that? A. No. 


Q. I suppose, for the reason you were extremely 

anxious to sell the tractor? A. Always anxious 10 

to sell them, yes. 


Q. Are you quite certain you had not had sprocket 

jumping trouble prior to Mr. Bowman coming down? 

A. There is only one tractor - again I v/ould feel 

didn't come to my notice, 


Q. Are you quite certain you had A. Yes, 

quite certain, 


Q. Of course, when Mr. Black came down, Mr.Black 

asked you about its capabilities for roadwork, 

didn't he? A. No, Mr, Black asked me v/as it 20 

suitable for Council work. 


Q. You knew what that meant? A. Yes, I knew 

v/hat Comicil work entailed. 


Q. You did not hesitate to reassure him about 

that? A. No, I said Yes. 


(Luncheon adjournment). 


AT ni O P.M. 


MR. MEARES: Q. You were not only the Managing 

Director of this Company, but you held at this 

time, that Mr. Bowman came down, quite a consider- 30 
able number of shares? A. In Dependable Motors. 


Q. Yes? A. Yes. 


Q. And you and the late Mr. Hill were, substantial
ly speaking half-owners, you each had a half-share 

in the company? A. Yes. 


Q. You told us this morning that on the sale of 

this 70 D Breda tractor to the Aehford Shire Coun
cil, your gross profit was £1,000? 

A. Approximately; I have to check the figures to 

see. AO 

Q. Do you want to alter that at all? 

A. Not without seeing the figures. 
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Q. Would you have a look at the figures and tell 

me what you paid Eede.son for this 70 D Model trac
tor that you "bought? A. Have we got any records 

hero on that or will I have to get that from the 

office? That wan the second shipment, I think, 

three 70 D's and one 50 D in that shipment that 

came in. 


MR. REYNOLDS: I.Iay I hand the witness all the doc
uments I have got here? 


HIS HONOR: Yes. 


(Documents handed to witness; witness examines 

documents). 


WITNESS: There is a lot of figures we worked out 

in the shipping office, Sterling exchange; I would 

have them in the office. 


MR. MEARES: Q. Give me the price, to you? 

A. (Witness examined documents). 


MR. MEARES: I call on my friend to produce all 

copies of drafts of any advertisements inserted in 

any newspaper by defendant in respect of Breda 

tractors during the period 1950-1951. 


MR. REYNOLDS: Are you calling on subpoena? 


MR. MEARES: Yon. 


MR. REYNOLDS: The subpoena has been answered. You 

have had access to the documents. As far as I 

know, there are none. The only advertisement is 

here. 


MR. MEARES: May I have a look at that? 


MR. REYNOLDS: Certainly. I produce this one on 

call, Your Honor, as this is not the subject of a 

subpoena. (Volume handed to Mr. Meares). 


WITNESS: We have not all the documents, to get 

our exact costs. 


MR. MEARES: Q. Can you get any.rough idea from' 

wli£ you have worked out? A. About £16,000. 


Q. for what? A. For four tractors. 


Q. Can yon separate the 50's from the 70's? 

A. We have not got all our documents, none of 

Hedeson's invoices; these are only the shipping 

documents here. 
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Q. You are asked to produce on subpoena all docu
ments from Hedeson's; weren't you? A. Well, is 

there any one mentioned in that of accounts? 


Q. You were asked to produce those documents; 

.have you got them? 


MR. REYNOLDS: Which document, do you suggest, 

covers this subpoena? 


MR. MEARES: All records, documents and accounts 

concerning the transaction between the defendant 

and Breda and defendant and Hedeson. 


Q. However, what you tell me at the moment is 

from the documents in front of you, you cannot 

give me the faintest idea what those things cost 

you, landed? A. I cannot give you the exact 

figure. 


Q. The first one you sold for £5,145 to Lloyds? 

A. Yes, that was net price, less the commission. 


Q. Less.what? A. Less commission paid. Net 

price to them. 


Q. The one sold with the blue "olale was the 

£5,915? A. Yes. 


Q. Was there any difference in the two tractors? 

(Objected to; allowed). 


Q. Was this the some type of tractor? A. Yes. 


Q. And you sold one to us at about £800 more than 

the one you sold to Lloyds? A. Lloyds was a 

previous shipment. Lloyds are tractor distributors 

for New South Wales - at that time we were an 

agent. 


Q. The price, however, is what you paid for the 

Lloyd tractor; was the same as the price you paid 

for the Ashford Shire Council? A. There might 

have been a little variation between the first and 

second shipment. 


Q. The Lloyd tractor you got on the same shinment 

as you got the Ashford Shire Council? A. No. 


Q. Didn't yoii get two 70 D's in the one shipment? 
A. Yes. 


Q. Was not one the Lloyd tractor? A. Yes. 
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Q. The other one you subsequently sold to Ashford? 

A. No. 


Q. Which was it? A. Price's. 


Q. What did you sell it to Price for? A. I do 

not know without looking at the 


MR. REYNOLDS: You can answer that from the book. 


WITNESS. Mr. Meares has the book. 


MR. MEARES: Q. You sold to Price for £5,915? 


MR. REYNOLDS: 16175 is the invoice. 


MR. I.EASES: Yes. You may take it that v/as the 

urice. 


WITNESS: Yes. 


Q. So Lloyd got a discount of £900? A. I do 
:LOt (Int errupt ed). 

Q. Are you suggesting that you only made a couple 

of hundred pounds on the Lloyd tractor? A. Would 

not be very much more. 


Q. Those documents, there may be some more in your 

office? A. Yes. 


Q. The documents, you cannot give me any idea v/hat 

you paid for these various tractors? A. Not v/ork 

out the exact figure of all costs. 


Q. Did not liedESOIL'S ever say to you - Dr. Hager 
say to you than the commission you were getting 

was 33-1/3$ and it was high? Did not Hedeson's 

ever say that to you? A. He might have made 

some remark, 


Q. That you were getting a profit of 33-l/3$? 

A. Yes, I deny v/e were getting a profit of33-l/3$. 


Q. Hedeson's had claimed that? A. Yes, they 

claimed that. 


Q. That you were getting 33-1/3 A. Yes, I 

saw that in some correspondence. 


Q. That was absolutely untrue? A. Yes. 


Q. You are quite certain it v/as very now - only 

£1,000 profit? A. Yes. 
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Q. This tractor, you were doing your level-best 

to sell it? A. Yes. 


Q. And so advertised it? A. Yes. 


Q. You advertised them in the "Power Farming in 

Australia", did you not? A. Yes. 


Q. Did you advertise them there as "The greatest 

tractor- now offered"? A. Whatever you are read
ing from, the advertisement is 


Q Don't you remember as "The greatest tractor now 

offered"? A. Yes. 10 


Q. I suppose you had a hand in drafting it? 

A. Well, I suppose 


Q. There it is: "The greatest tractor now offer
ed"? A. Yes. 


Q. "You cannot go wrong with a Breda"? A. Yes. 


Q, Is that what you wrote? A. Yes. 


Q. Then you put in another advertisement, didn't 

you, "The Breda crawler now available in Australia. 

Europe's best tractor". Is that v/hat you adver
tised them as? A. Yes. 20 


Q. In that advertisement you said this; "This 

tractor is known throughout the whole of Europe 

and in fact most countries of the world as a 

thoroughly reliable heavy-duty piece of equipment"? 

Is that what you said? Was that true? A. Yes. 


Q. Then you advertised in that advertisement, 

"Special equipment for use in connection with the 

tractor", didn't you? A. Yes. 


Q. One of the things you advertised was a bull
dozer with inclinable blade and hydraulic lifting 30 

control? A. Yes. 


Q. Incidentally, you advertised in 1950 it as a 

75 horse power tractor, did you? A. Yes. 


Q. Now we have got another one here: "The Breda 

50 or 85 horse power means added power." Did you 

advertise that? A.. Yes, that is one of our ads.' 


Q. Did you advertise in that advertisement: 

"The tractor for use in roadwork". Just read it. 

("Witness reads) 
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Q. Do you see that, on the right-hand side of it? 

(llo answer). 

Q. A lit bio "bit hard to see, I concede; it is 

torn about. Perhaps I can draw your attention to 

it Just see here: "Road construction work, etc."? 

A. "Road construction". 


0. "Road construction work" do you see that? 

A. Yes. 


Q. 13 that what you advertised it as? A. Yes. 


10 	 Q. "The greatest tractor now offering, the best 

in Europe and suitable for road-construction work"? 

Is that right? A. Yos. 


Q. So you were trying to sell these tractors for 

road-construction work, is that so? A. Yes. 


Q. How, have you tried to think, over the lunch
hour, whether or not these people rang you up and 

complained about the tension springs? A. No, I 

hadn't thought - cannot recall them ringing up. 


q. Let me see if I can refresh your memory. Just 

20 	 have a look at this letter, the postscript on it. 

that your letter? A. Yes. 
0 Y/hat is the date of it? A. 12th July, 1951. 


Q. Yfnat is the postscript? A. Reference to 70 D 

Model, 4-94?. 

0. 4942, whose is that? A. That is Ashford 

Council's number: "We have' just had telephone con
versation with the owners. Their further complaint 

is tracks are stretching and rapidly necessitating 

the adjustment of four turns, adjustment not every 


30 	 couple of days. This machine has run 180 hours and 

they are wanting us to accept the return of the 

machine and refund money paid;" my postscript — 


q. Do you recollect the telephone call? 

A. I must have when I was writing that- letter. 

0 

;his morning? A. Yes. 

w. That was something you had completely forgotten 


Q. Do you still say you have a very clear recollec
tion of this conversation in March, 1951? A. Yes. 
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Q. Would you have any particular reason for re
calling it before 1954, did you? A. A particu
lar reason for recalling it? 


Q. Yes, before 1954? A. No, not as far as I 

can think. 


Q. This man was with you for an hour and a half 

to two hours? A. Yes, approximately that. 


Q. You were with him all that tire' A . Y e s 

Q. You told His Honor what that conversation with 

him was you can recollect that took place, in an 

hour and a half to two hours? A. Yes. 


Q. I suppose you agree that there was very much 

more said that you cannot recall? A. No, there 

was not very much said in that conversation at all. 

Just Mr. Bowman — 


Q. You were with him all the time? A. Yes. we 

v/ere not talking all the while. 


Q. Bub do you seriously say that there was not 

very much more said other than that you told us of? 

A. No, there would not be a great deal. 


Q. That is in a period - (Objected to). 


Q. Did you want to add anything? A. To that 

conversation? 


Q. Yes? A. No. 


Q. So you were not chopped off in the middle of 

it, were you, what you were trying to say? A. No. 


Q. Was this a tractor towards the front of the 

building, that v/as shown to Mr. Bowman? A. Yes, 

I think it was. 


Q. Do you remember him saying to you, "Can you 

toll me anything about it?" (Witness hesitates) 

A. Yes. 


Q. And did you proceed then to point out a few 

good points about the tractor? ~ A. Yes. 


Q. Did you point out to him its robust construc
tion? A. Yes, we went over that together. 


Q. Did you baid down to look at it underneath, to 

invite his attention to the frame underneath the 
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tractor? A. 1 do not know whether I "bent, You 

can see it without bonding down. 


Q. Ao far as you can recollect, you showed him 

the construction underneath, and the frame on top? 

A. Yes. 


Q. hid you tell M m that the pads and rails were 

cast in one piece rather than assembled in two 

pieces, as is usual with tractors? A. I showed 

him the trade. 


Q. Do you remember him saying this to you; he 

said "These things seem to be constructed somewhat 

along unorthodox lines."? A, Ho. 


Q. Do you remember him raising that? A. Ho. 


Q. Do you remember him raising the fact that the 

tractor construction was somewhat unorthodox, it 

was, was not it? A. Ho. 


Q. Do you remember saying "This is a special 

construction in this, it is their own particular 

method." You said something to that effect, did 

not you? A. Ho, it would naturally be their own; 

Y don't remember saying that to him. 


}. But you would not deny you said that to him? 

A. Ho, I would not deny it. 


Q. Then, did you say that the steel was specially 
treated to give a very long life and work and that 
the steel had very high resistance qualities, did 
you say that? A. JO. 

Q. What? A. I said the ... pointed out that 

the working parts were treated, case-hardened. 


Q. So that was a selling point we might mention? 

A. Ho, just an answer to his question. 


Q. Did he ask you what its horse-power was? 

A. He would have asked that. 


Q. Do you remember him saying; "What about the 

weight?" A. He asked what the weight was. 


Q. You said it was about 7 tons in weight? 

A. Ho, 1 had the pamphlet; I quoted the poundage 

at approximately 7 ton. 


Q. You. would not be certain? "Would you swear you 

quoted the poundage? A. Yes, I would. 
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Q. You would? .. Ye: 

Q. What else did you say about the weight? 

A. I do not know that I said anything more about 

the weight. 


Q. Do you remember him saying, "Don't you think 

it is a bit low for the horse power?" A. No. 


Q. Would you deny it; you would not do it, would 

you? A. Yes. 


Q. Quite certain? A. No. 


Q. Did you tell him any others had been sold any- 10 

where? A. No. 


Q, Well, they had been? A. He didn't ask rue. 


Q. Did not you think that was a selling point to 

know that this was not the only Breda tractor to 

come out here then? A. This was the only one 

which was sold then? 


Q. Let me put this to you: as business man, would not you agree with this, that if a purchaser 
came•along and wanted to buy what I term an expens
ive - I do not mean too highly priced - but a piece 20 of equipment costing some £6,000, that he was going 
to use, that in this country; it came from over
seas? A. Yes. 
Q. Would you expect him to be interested whether 

this was the single, lone tractor, or whether 

others were coming out, or had come out? 

A. I expect he could be interested. 


Q. Don't you think that would be a very important 

point? A. Not in selling. 


Q. Don't you think that an average user of trac- 30 
tors would be interested in whether or not this 

was the only tractor of its kind coming out here; 

would not you think they would be interested? 

A. Someone has got to be the first one. 


Q. I mean, future deliveries? A. Yes. 


Q, You did not tell him? A. Yes. 


Q. Did not you tell him you had the agency and 

you had sold some? A. We had sold some; we sold 

two to Lloyd Tractors, 


Q. Did not you tell him that? A. No. 40 
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Q. Did not you think it would be a selling point? 

A. ho. 


Q. Diu not you think it would have interested him? 

A . Jj'J • 

Q. Never occurred to you to mention it? A. No. 


Q. You have been a person interested in selling, 

altogether 30 years? A. Yes. 


Q. This was a tractor you were going to make over 

£1,000 commission on? A. Yes. 


10 	 Q. And you tell us you never told him you had 

sold any tractors in any shape or form? A. No, 


Q. Never mentioned it? A. No. 


Q. This char) never made any inquiries in that 

form at all? A. No. 


Q. Did you tell lain anything about the Manufac
turers who made this Breda,? A. Yes, I told him 

they were manufactured in Italy at the Breda'Works. 


Q. Did you tell hin they manufactured locomotives? 

A. Yes, locomotives, ships, aeroplanes. 


20 	 Q. Did you tell hin it was quite an outstanding 
firm ha Italy? A. Yes, I told him. 
Q. Did not make any mention of that this morning 

did you? Had you forgotten it? A. No, I did 

not make any mention of that this morning. 


Q. Had you forgotten? A. Yes, I had forgotten 

it. 


Q. Now, do you remember some particular conversa
tion about the bulldozer? A. Yes, he requested 

Council to decide whether they wanted a bulldozer 


30 	 blade fitted. 


Q. For roadwork? A. Naturally, it would be for 

road work. 


Q. That is what he told you? A. No, he did not 

mention anything specific. 


Q. Are you certain? A. Yes, quite certain. 


Q. You knew he wanted it for road work? A. Yes. 
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Q.	 Did he say this; "The Council requires a 

'dozer blade"? Did he say that to you? 

A. 1 don't know whether he put it in those exact 

words, but it would amount to that. 


Q. Did you say this: "Yes, I know something about 

that."? A. No, I would not have said those exact 

words. 


Q. Did he say that "They want the 'dozer blade 

fitted on to.the tractor"? A. Yes. 


Q. So you then knew, did you not, that he was buy
ing, or he wanted a tractor with a 'dozer blade 

fitted on to it for Council work? A. Yes. 


Q. You knew that the Council work would include 

road v/ork? A. Yes. 


Q. You remember him asking yous "Do you know any 

reputable firm which is capable of building a good 

blade?" A. No. 


Q. Do you remember you mentioned to him you could 

get a blade? A. Yes. 


Q. Did you mention Brown & Bunyan? A. Yes. 


Q. Did he then, say to you, "Look, do they build a 

good blade?" A. Yes. 
Q. He did? A. Yes. 
Q. Do you remember that now, do you? A. Yes. 
Q. You had forgotten it this morning?
good blade. 

 A. Had a 

Q. You had forgotten that this morning? 

A. I don't remember. 


Q. You never mentioned it this mornin had you 

forgotten? A. If I did not mention it, I had 

forgotten. 


Q. Might I suggest, you have forgotten some other 

things in this conversation over the last six years; 

what do you say to that? A. Yes, I could not re
late a lot of it. 


Q. It is quite possible, in fairness to you, that 

you could have forgotten a "lot of this conversation? 

A. A lot of side-lines; would have probably; yes. 
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Q. An far as him mentioning he wanted this for 

roadwerk, that was a side-line, it would never 

have been impressed on your mind? A. Yes, well, 

that would have been. 


That would have been a side-line? A. Yes. 


Q. Did he say this to you: "Do they build a 

good blade?" A. Yes. Not in those words. 


Q. You said., "Yes", did you? A. Yes. 


10 Q. Then did he say, "A welded iron?" A. A welded 

iron? 


Q. Yes? After you said "They build a good blade", 

did he'then query it, "Welded iron?" like that? 

A. No, I don't know. 


Q. You would not uor.y it? A. Ho. 


Q. It was a welded iron you supplied to him? 

A. They all were. 


Q. How do you know they were good blades? 

A. They had a good reputation. 


20 Q. Had you ever dealt with them before? A. No. 


Q. So you did not hesitate to make that represen
tation to him, that they made a good blade; you 

never bought any blades from them before? A. No. 


Q. You then rang them up? A. Yes. 


Q. Did you say to him, "I will see the proper
sized blade is fitted to the machine"? A. Well, 

it has to be a ccrtain sized blade fitted to the 

machine. 


Q. Why? A. Well, they wanted an angle 'dozer. 


30 Q. Did he tel'l you that? A. Yes. 
Q. Did he mention the size of it? A. Had to be 

approximately 10 ft. 6 ins. 


Was that mentioned? A. After checking the 

specifications. 


Q. Yon mentioned that to him? A. Yes. 


Q. That it had to be 10ft.6ins.? A. I mentioned 

it had to be approximately 10ft. 6ins. 
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Q. So you discussed with him the size of the blade 

that had to be fitted on it? A. Yes. 


Q. And you made no mention of that at all this 

morning? A. Ho, I don't think I did. 


Q. Had you forgotten that? A. Ye: 


Q. Do you still put yourself forward as being a 

person with a good memory? A. Yes. 


f, Vpc, 

-i i.  J.Q. You do? o  ^ O » 

Q. Did he tell you this; "I will tell the Clerk 

about this interview and he will probably send you 

an order for the tractor," or words to that effect? 

A. Ho, he said, "I will submit my report to the 

Council." 


Q. Dici he say "You might get an order."? A. He 

did not say we would get an order or would not. 


Q. Were you anxious to know? A. I do not know 

that he had the final judgment. 


Q. VJas he asking you questions about the suitabil
ity of the 'dozer blade? A. Yes. 


Q. And relying on you? A. Ho, j.±c 
about it than I did. 


Q. Did not he ask you if you knew the people who 

made a good blade? A. Yes. 


Q. And did not he ask you about the size of the 

blade? A. Yes. 


Q. And he accepted it? A. After checking the 

size of the tractor? 


Q. And he accepted that? A. Yes, after check
ing the size of the tractor. 


Q.. You worked that out? A. It has got to be 


Q. You worked that out? A. Yes, I worked that 
out, 


Q. When you told him'these Brown & Bunyan people 

were good people, he did not query that at all? 

A. Ho. 


Q, He accepted that from ROU : A. Yes. 
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Q. This tractor that you advertised as "being "the 

greatest in the world", did you believe that? 

A. Yes. 


Q. Had not doubts about that at all? A. Ho 

doubts at all. 


Q. Do you still maintain that? A. Yes, I think 

that tractor is quite all right. 


Q. Do you still maintain that it is the greatest 

tractor in the world? A. Yes, in the (in

10 terrupted) . 

Q. You do? As far as this trouble that the Ash
ford Shire Council has had with it, do you look 

upon that as being somes what extraordinary? 

A. Yes, a lot of it. 


Q. Let us have a look at your letter of the 8th 

February, 1950. In 1950 you got your first warn
ing, didn't you, over trouble with this "Breda" -

February 1950? A. February 1950? 


n 
 Yei A. February, 1950? 


20 	 Q. Yes? (Witness hesitates) A. We did not have 
any tractors out in February, 1950. 
Q.	 Did you have any out here in February 1951? 

A. Then? Yes, I think. 


Q. Of course, the clutch-type is the same on the 

50 D as it is on the 70 D, isn't it? A. Ho, one 

is a double plate and one is a single plate. 


Q. But they are both spring-released? 

A. Both suring-loaded. 


Q. Do you remember selling one to MacKay, Earl's 

30 Court? A. That is one Lloyd sold. 


Q. Ycu advertised this tractor for road work' of 

all sorts, that is right, isn't it? A. Yes. 


Q. Did you have any literature from. Breda's at 

the time? A. We had a blueprint. 


Q. Had Breda's told you it v/as suitable for road
work? (Objected to; allowed). 


Q. Dealing with the 70 D, did Breda's ever tell 

you it v/as suitable for road work? A. We have 

a blueprint to have fitted, arid v/e have a letter 
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and photographs to that effect. 


MR. MEARES: I call for a blueprint of that. 


MR. REYNOLDS: Which blueprint do you mean? 


WITNESS: The blueprint on the plate. 


MR. MEARES: Q. It Is a blueprint of the blade? 

A. Yes. 


Q. The blade could be used for agricultural work? 

A. They are not usually used for agricultural 

work with a blade; what do you cali agricultural 

work? 


Q. Take in the fields, using it in a property. 

Supposing I am a property'owner with a station, 

like Mr. Black? A. Yes, you could use it on 

that tank sinking. 


Q. Do you suggest the mere fact it has a blade 

attached to it that it was suitable for heavy road
work? Did that satisfy you it was suitable for 

heavy roadwork? A. Yes, in the capacity of a 

tractor. 


Q. And the blade shown there was not a blade of 

the dimensions you have fitted on the tractor? 

A. No, I think it was a bit bigger. 


Q. And a different type? A. Yes, a hydraulic 

blade. 


Q. You told Mr. Reynolds, didn't you, that on the 

brass plate there was Trattori Agricoli - agricul
tural tractor in other words? A. Yes. 


Q. There was nothing on the brass plates to sug
gest roadwork or heavy roadwork tractor, was there 

A. No. 


Q. And all this blueprint shows is a dozer blade? 

A. Yes. 


MR. MEARES: I call for the photographs now. 

(produced). 


Q. You see this blade here? A. Yes. 


Q. Is that blade suitable for agricultural work? 

A. Suitable for agricultural or roadwork; it is 

a heavy duty blade. 
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Q. You are qui bo certain of thai? A. Yes. 


Q. It is a heavy duty blade? A. Yes. 


Q. Didn't you see the letter from them, from 

Breda's, that the tractors were not suitable for 

anything but agricultural purposes? (Objected to). 


HIS HONOR: I thought these questions were directed 

to Mr. Corney's knowledge at the time. I under
stand this letter was very much later. 


(letter m.f.i. 1 and covering letter tendered 

10 and marked Exhibits 2 & 5 respectively). 


MR. MEARES: Q. You remember of course Dr. Hegar 

sending you a copy of this report from the Breda 

people? A. That is the translated report? 


Q. Yes? A. Yes 


(). And at that time the Ashford Shire Council was 

endeavouring to get their money back, if I might 

put it that way, on the tractor? A. Somewhere 

around that date, yes. 


Q. And they had cone down with this large list of 

20 oomplaints ? A. Yes . 


Q. And they seemed to be fairly concerned about 

it? A. Yes. 


Q. And I suppose you were too? A. Yes. 


Q. So that, I suppose you were interested in this 

letter which came back from the Breda people con
cerning these tractors that you were selling? 

A. Yes, I was interested to see it. 


Q. Very interested? A. I was interested. 


Q. Very interested? A. It was out of my hands 

50 then; I was still interested. 


Q. What do you mean it was out of your hands? 

A. Well they started dealing with the - the Breda 

Company or Hedeson & Company and I don't know v/hat 

transpired in the conversations. 


Q, But you have had enough experience over 50 

years to realise that you, as the seller of this 

machine, were liable if the machine was not as 

warranted? A. No, I did not think so. 
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Q. Didn't you think that a claim might he made on 

you? A. No, not at that date. 


Q. Well did you read this from the Breda people; 

"In this connection we would like to point out in 

the very first place that the tractor you have we 

supplied for agricultural operating and not for 

industrial use. Whilst it appears from your re
port that the machine is being called for mainly 

oaerating on roadwork." Did you read that? 

Al Yes. 10 


Q. Did you read, "Moreover the fitting of the 

bulldozer may not be very convenient in conjunc
tion -with our tractor and may have contributed to 

have some machine pieces undergo a particular 

strain, turning out the consequences you complain
ed of"? A. Yes. 


Q. Did you agree with that? A. Not entirely. 


Q. Did you disagree with that? A. lres. 


Q. Did you write to the Breda people? A. No. 


Q. Did you write to the Breda people in any way 20 
and say, "Look, you told us it was fit for road
making purposes"? A. No, v/e had no correspond
ence with the Breda people. 
Q. Did you write to Dr. He gar of Hedeson & Company 

to that effect? A. No. 


Q. Of course at that time you had been selling it 

for roadmaking purposes? A. At which time? 


Q. At this time, October, 1951? A. Yes, we had 

been selling them for different purposes. 


Q. And you continued selling them for roadmaking 30 

purposes after this letter, didn't you? A. I 

think there were two sold after that letter. 


Q. And you continued advertising them for road
making purposes after this letter? A. I do not 

think v/e did any advertising after that. 


Q. So that when you got that letter you never 

wrote and said "You misled us with this blueprint 

you gave us"? A. No. 


Q. "Or the photographs you gave us"? A. No. 


Q. Did you think their view, that the fitting of 40 
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the "bulldozer might have contributed to some of 

the machine pieces undergoing a particular strain, 

turning out the consequences you complained of 
did you agree with that? A. No, not entirely. 


Q. Did you disagree with it? A. Yes. 


Q. Did you think it might have been a contributing 

factor to the troubles with this machine? 

A. I do not think so. 


Q, You disagreed entirely with it? A. Yes. 


10 Q. I thought you tcld me a moment ago you did not 

disagree entirely with it? A. With what? 


Q. That statement. What is it? Did you disagree 

entirely with it or not? A. Yes, I disagreed 

entirely with it. 


Q. And you did not one thing about it? A. No. 


Q. Althoufih you had sold these people this tractor 

you told me, did you not this morning, that this 

trouble with the 50 D tractor was because of bad 

operating? A. Yes. 


20 Q. Do you still say it? A. Yes, running it 

v;hen the clutch was hot. 


Q. Do you mention anywhere in your letter, that 

letter of the 8th Pebruary 1950, that it was due to 

bad operating? (Shown letter). A. It does not 

appear to be signed; is this the letter to them? 


Q. It is on your notepaper, isn't it? A. Yes, 

it is our notepaper. 


Q. You told me you remember that transaction 

quite well? A. Yes. 


30 Q. In that report is there any mention made that 

the trouble was due to bad clutch ooerating? 

A. No. 


Q. And the point there is the inefficiency of the 

clutch, isn't it, in Pebruary 1951? A. Yes, that 

is a report. 


Q. And this is a report concerning a tractor you 

subsequently advertised as 'the greatest tractor in 

the world? A. Yes. 
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Q. This is what you said concerning it. You tell 

me if I am wrong. You said, "The delivery v/as 

taken on the 12th December 1950"? A. Yes. 


Q. And you said that the first time you had to go 

out there, to Dry Plains via Coorna, was 30 days 

thereafter, namely on the 11th January? A. Yes. 


Q. And they were out there from the 11th to the 

14th January? A. Yes. 


Q. And they went out again from the 26th to the 

29th January? A. Yes. 10 


Q. And they went out again from the 31st January 

to February the 3rd? A. Yes. 


Q. And what they did v/as, here v/as an oil leak 

in the air cooled radiator? A. Oil radiat or. 

Q. Tliey rectified steering clutch adjustments and 

checked electrical starter? A. Yes. 


Q. And of course these tractors pave constant 

trouble in regard to the electrical starters, 

didn't they? A. No. 

Q. Quite a number of them? A. Initial troubles; 20 
it was service work really, a lot of those calls 
you are referring to now. 
Q. The master clutch on the first call - this is 

30 days after it was working - was inclined to slip 

and after adjustment shims were removed. The op
eration of the clutch was still unsatisfactory and 

it was arranged with the owner to have the field 

serviceman return with a new clutch and fit same 

if necessary? A. Yes, that is what we found. 


Q. That is what you found? A. I did not find 30 
it, the serviceman did. 


Q. And the new clutch was supplied to them free 

of charge? A. No, that v/as repaired as far as I 

can recall. 


Q. The second service call was made for the pur
pose of removing the master clutch assembly? 

A. Yes. 


Q. On dismantling the clutch it v/as found to be 

in poor condition generally? A. Yes. 


Q. And the clutch plate facings were very badly 40 
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v/orn and scored; they had three had heat cracks 

in the surface of the plate. The clutch fingers, 

part Ho. 36, were very stiff. Two were only oper
ating and one was inoperative. The clutch finger 

anchoring blocks end adjusting plates were found 

to be too tightly fitted to the outside assembly. 

The clutch shaft, part No.19, was found to be too 

full on the spigot end and it would not enter the 

flywheel spigot race and the outside pl̂ ite assembly 

would not face up to or enter the flywheel recess 

without use of considerable' force. Part No. 31, 

the release housing assembly had a small section 

broken from the collar that accommodates the clutch 

fingers. The general condition of the clutch made 

a return to Sydney necessary so that the release 

housing assembly could be welded and machined and 

the outside clutch assembly plate could also be 

machined. Is that what you wrote? A. Yes, I 

don't know whether I wrote that letter. 


('!. In that report there is no mention whatsoever 

of that clutch failing due to bad operating? 


A. He, in the report -


Q. And this is the report that you were sending 

So Hedeson's and you were i ending it to Hedeson's 

for transmission to Sreda? A. Yes. 


Q. And you were sending it by way of complaints 

as to the efficiency of the clutch, weren't you? 

A. Efficiency of the clutch? 


Q. Yes? A. Yes. 


Q. So that you knew in February 1951 that there 

were doubts concerning the deficiency of the 50 D 

clutch? A. That clutch has never given any 

trouble since that day. 


Q. Mould you answer the question? You knew in 

February 1951 there were some doubts about the 

efficiency of the 50 D clutch, didn't you? 

A. I would not term it doubts about the efficiency 

of it, because it could be fixed up. 


Q. Fixed up? A. Yes, it was fixed up; it was 

3?epaired 5 years ago. 


Q, Does not this letter suggest to you that for a 

clutch to fail in the manner you have described, 

after 30 days' work casts very grave doubts as to 

its efficiency as a good clutch? A. Ho, that 

was picked up in service. 
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Q. Whether it was picked up in service or not, 

would, you not agree that that report you send to 

Hedeson's raised serious doubts in your mind as tc 

the efficiency of that 50 D clutch? A. No, not 

as regards the efficiency of it. 


Q. Is that your standard of the views concerning 

this machine that there was nothing very untrue 

about a report of that sort? A. No, just point
ing out exactly what happened to the machine. 


Q. This is the greatest machine on earth? 10 

A. Yes. 


Q. Now, after 30 days on your first machine, sub
stantially speaking, the clutch folded up? 

A. Yes, it required service. 


Q. And you still advertised it as the greatest 

machine on earth? A. Yes. 

Q. And the best in Europe? A. Yes. 


Q. Did you think that was honest? A. I think 

it is comparable to any other machine. 


Q. Did you think it was honest? A. Yes. 20 


Q. Have a look at this letter of the 28th February 

1951, what does that deal with? (Shown). 

A. That deals with the auxiliary motor. 


Q. Does it deal with the master clutch? A. No. 


Q. It deals with the clutch, doesn't it? 

A. A clutch on the auxiliary motor. 


Q. And you found that was misaligned? A. Yes, 

that was before the machine went out. 


Q. From then on, from February 1951 on, you were 

sending numerous letters to Hedeson's for' trans- 30 

mission to the Breda people about troubles that 

those tractors were experiencing? A. Yes, as 

reports v/ere sent in so we would pass them on. 


Q. let us deal with them. Take June of 1951. 

(Objected to - question allowed). 


HIS HONOR: They are on credit? 


MR. MEARES: Yes. 


Q. Take this June of 1951. In June 1951, you 
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wrote a letter dated the 21st June and in that 

letter you report on tlie condition of five trac
tors, five different tractors. You check me and 

see I am not misleading you. In June 1951 you had 

only sold five, had you not? A. What date is 

that? 


Q. 21st June? A. I think there were six sold 

"by then. 

Q. You knew then, didn't you, that the driving 


10	 sprocket was unsatisfactory? A. I made a re
port . 

Q. Don't worry about what you made; you knew 

then that the driving sprocket v/as unsatisfactory? 

A. I knew there was some trouble with it. 


Q. And you knew the reason for the trouble, didn't 

you? A. The reason? 


Q. Yes? A. No I don't know. 


Q. Did you have any ideas of it? A. I thought 

it was incorrect adjustment. 


20 	 Q. You swore to me this morning, didn't you, that 

you did not knew then that the driving sprocket was 

unsatisfactory? A. I could have. 


Q. Was it true? A. Not if I have a record of it. 


Q. Something else you have forgotten, is it? 

A. It is impossible to remember all those things. 


Q. Let us deal with them, and this deals with the 

70 D, on the 21st June, 1951, "Back driving sprock
et," see that? A. Yes. 


Q. That is the sprocket that we have been talking 

30 about in this case, isn't it? A. Yes. 


Q. "This sprocket is too shallow in the depth of 

the teech causing the sprocket to jump the rollers 

and the tracks." Did you read that? A. Yes. 


Q. Did you agree with it? A. It is a report; 

I do not know whether I agreed with it. It is a 

report 


Q. Did you write letters to your manufacturers 

that you did not agree? A. We passed all the 

reports over to them. 
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Q. Reports of who? A. Of any reported com
plaints of the tractors. 


Q. You have"written three, haven't you? You are 

writing this letter, "The sprockets" you say, under 

your signature, "are too shallow in the depth of 

the teetli causing the sprocket to jump the rollers". 

You wrote that, didn't you? A. Yes. 


Q. Well is it true? A. it must have been. 


Q. Did you not realise at that time that that was 

causing excessive wear on the tracks; that very 10 

trouble? A. No, I did not realise. 


Q. Did you think it might have been? A. No, I 

did not think it v/ould cause excessive wear if it 

jumped the sprocket. 


Q. Do you swear that? A. Yes. 


Q. No doubt of it? A. Yes. 


Q. And that is your recollection of that matter, 

is it? A. Yes. 


Q. Well now we will read your letter. "The tracks 

have to be worked tighter than most makes of trac- 20 

tors thus causing excessive wear on the track pins 

and bushes". Did you write that? A. Yes. 


Q. You might remember this point was raised, a 

suggestion to make the teeth deeper after we had 

inspected the Breda. Is that true? A. Yes that 

is right. 


Q. So when you first inspected the Breda you felt, 

did you, that the teeth were not deep enough? 

A. Apparently v/e did. 

Q. And did you point that out to Mr. Bowman when 30 

he asked you about the tracks? A. No. 


Q. Do you say that is honest? Did you point out 

to Mr. Bowman at the time he inspected this trac
tor that there was trouble you thought, or a de
fect in regard to the teeth of it? A, I did not. 


Q. Did you think it v/as honest? A. I did not 

think it was a fault I thought it was a suggested 

fault. 


Q.- Don't you say in this letter, "This point", 
this is about the tracks having to be 'worked 40 
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tighter than most makes of tractors, "This i3 caus
ing excessive wear on the track pins and "bushes. 

You might remember this point was raised and a 

suggestion made to have the pins deeper after the 

inspection we made of the Breda". Did you point 

that out to Mr. Bowman? A. No. 


Q. And of course when he asked you of the tracks, 

your answer in effect was that they were very good, 

wasn't it? That is what you said to him, wasn't 


10 	 it? A. Yes, he could see what the tractors v/e re 

like. 


Q. See what the tractors were like? A. Yes. 


Q. Do you think, as a business man of 30 years' 

experience, if a man asks you about these tractors 

that it is a very honourable thing to suggest to 

him that they are very good, rather than have a 

defect you are aware of? A. We v/eren't av/are of 

the defect at that time. 


Q. Weren't you of the opinion at this time when 

20	 you first inspected the Breda? A. V/e were of 


the opinion it might have done. 


Q. And you made no mention of that, did you? 

A. Ho. 


Q. So v/e nay take it, may v/e, that so far as you 

are concerned, you will sell a tractor to the best 

of your ability? A. Naturally. 


Q. And you will say what you can in the advertise
ment that will be the very best possible persuasion 

in selling it? A. Yes. 


30 	 Q. Whether it is true or false, that is so, isn't 

it? Whether it is true or false? A. We believe 

it true. 


Q. You would not be concerned very much if it was 

2iot quite true, would you? A. Oh no, I do not 

think - we would believe it true. 


Q. You would believe it true? A. Yes, otherwise 

it would not go in. 


Q. Have a look at the next one, 7029, another 70 D, 

"Similar electrical trouble as described, no re

4-0	 port on sprocket jumping, probably working track 

tightly adjusted", and then you go on to deal with 

what I think, in fairness to you, are fairly minor 

matters dealing with the clutches on the auxiliary 

motors? A. Yes. 
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Q. Then we come to model 4942, and that is the 

Ashford Shire Council's tractor, isn't it? 

A. That is true. 


Q. You refer there to electrical trouble? 

A. Yes. 


Q. Similar electrical trouble has been experienced, 

similar jumping of sprockets? A. Yes. 


Q. Connecting rod bearings going? A. Yes. 


Q. Now we will come to Fo. 5148, this is another 

50 D, cylinder head cracked in three places? 10 

A. Yes. 


Q. From the bolt holes of the water jacket; the 

main clutch linings, fitted with the original lin
ings will not hold as they become hot. Did you 

write that? A. Yes. 


Q. "Suggest different linings be fitted that will 

stand some heat". You wrote that? A. Yes. 


Q. Had to replace linings"? A. Yes. 


Q. "Sprocket jumping, track has to be run tightly 

adjusted." Did you write that? A. Yes. 20 


Q. Was it true? A. Apparently it was; it was 

reported; a lot of it was reported. 


Q. That is three of the five. Now let us come to 

the fourth, No. 4757. "The faults on this machine 

have been previously reported, the clutch and oil 

cooler had a similar trouble to the one mentioned 

above."? A. That is the one you mentioned before. 


Q. So that, might it be true to suggest to you 

that in June of 1951 you had had trouble with four 

at least out of those five tractors that you had 30 

sold? A. Yes. 


Q. Those tractors that you continued to advertise 

as the greatest tractors on earth; is that right? 

A. Yes. 


Q. Have a look at this one on the 24th July con
cerning this very tractor, this Breda you sold to 

the Ashford Council, 1951, "We have received a 

further report on the tracks of the 70 model 4942, 

odd links appear to be soft, a more noticeable 

wear is shown where the rollers have worn deep into 40 

the chain. This makes a gap between the pads at 
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the top of about half an inch. Normally they over
lap at this section by about half an inch. A num
ber of pads are bent through thus wearing, one pad 

gets jammed under the following pad and breaks^ 

same. Me should be glad to have the factory's 

remarks on this matter." Did you write that? 

A. Yes. 


Q. Is that true? A. To the best of my knowledge, 

it was given tc me in a report. 


"10 Q. Prom Bourke? A. That is to the best of my 

knowledge, I did not actually see the machine. 


Q. So, of those five tractors you have sold, at 

this stage three of the five of them were having 

clutch trouble, that is so, isn't it? A. Yes. 


Q. And two or three - I am not certain which, 

were having the sprocket jumping? A. Yes. 


Q. And you continued to sell them? 

A. I think we sold two since. 


Q. And you continued to advertise them? • 

20 A. We haven't advertised them for years. 


Q. You are not the agents any longer, are you? 

A. No. 


Q. There hasn't been one sold since 1952, has 

there? A. Yes, 


Q. When? A. I would have to look up the date. 


Q. How many have been sold between 1952 and 

1956? A. Two. 


Q. Tv/o altogether? A. Yes. 


0,. Have you checked up the deposit on that 

30 machine of Price's vet? Yes. 


Q. When was that deposit paid? A. 16th March, 

1951. 


Q. And you told Mr. Reynolds at the time you had 

this conversation with Bowman you had not sold any 

other tractors - I beg your pardon. I put that 

question unfairly to you. Prior to that you had 

quite a few dealings with Price prior to the 16th 

March, hadn't you? A. Our salesman would have, 

I had not personally. 
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Q, And it was, by the time Bowman came, practical
ly sold? A. It was getting close. (Objected to) 


Q. When you got on the phone to Brown & Bunyan, 

what did you say to them on the 13th March? 

A. I asked them to supply a dozer blade and 

approximately how long would it take to make one, • 

Q. To supply a dozer blade? A. Yes, to fit on 

a Breda 70, they had previously supplied one for 

Lloyds I wanted that one for Buckinghams. 


Q.w You had to work the size out, didn't you? 10 
A. Yes - I didn't have to work the size out, I 

discussed the size. 


Q. Didn't you tell us you got the blueprints and 

you and Mr. Bowman worked it out? A. No, the 

measurement. 


Q. You had to do that before you rang them? 

A. Yes. 


Q. What did you say to them over the telephone, 

you recall the rest of the conversation that day? 

A. Yes, we wanted a dozer blade to suit the Breda 20 70 fitted, and when could they give us delivery. 
They said in approximately three to four weeks. 
Q. Did you ask them the price? A. The price 
was quoted. 


Q. What was it? A. I forget offhand, £900 odd 

I think it was. 


Q. Got any recollection of what it was really? 

A. I could see by looking in that book what was 

charged for it. 


Q. Did you charge a little profit on that for the 30 
Shire Council at Ashford? "A. That would be there 

perhaps and we would work on 10/. 


Q. Did you tell them what it was wanted for? 

A. It was wanted to fit on to the Breda. 


Q. Did you say anything else? A. No, naturally 

they would know it would be required for road work. 

Q. Dor roadwork? A. Any work, for road levelling. 


Q. You knew this tractor was required for road 

work when Mr. Bowman came? A. Naturally, it is 
 4 0 
Council use and they do road work, 
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lie-examination 


MR. REYNOLDS: Q. In your thirty years as a sales
man, have you found it is always necessary to talk 

a lot to sell to a particular customer? 

A. Sometimes it is necessary not to talk at all 

and other people you have to talk a lot. 


Q. These letters Mr. Lie ares has shown you, are 

they letters which you wrote to Hedeson & Company? 

\ Vo c? 


10 Q. When old you cease to have some distributing 

rights in respect of the Breda tractor? 

A. The latter end of August 1951 I think it was. 


Q. Has Mr. Meares shown you all the letters you 

wrote to Hedeson & Company? (Objected to - allow
ed). A. I think there are more letters there I 

have written to them. 


Q. Does your company hold an unsatisfied judgment 

against Hedesoil & Company? (Objected to - pressed 

question disallowed). 


20 Q. Bid you feel it your duty if purchasers made 

reports to you - (Objected to). 


Q, When you got reports from a purchaser from you 

who was making complaints, what did you think you 

should do about it? A. I thought we should pass 

it over to the people we purchased the tractors 

from. 


(Witness retired). 


(Blueprints tendered and marked Exhibit 4). 


(Photographs tendered and marked Exhibit 5). 


30 (Letters m.f.i. 3). 


(Case for defendant concluded). 


(Counsel addressed). 


(Further hearing adjourned until Wednesday, 

21st November, 1956). 
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 No. 17 


 COUNSEL ADDRESSES JUDGE 


IN THE SUPREME COURT ) } 


OP NEW SOUTH WALES )

) IN CAUSES ) CORAM: FERGUSON J. 


ASHFORD SHIRE COUNCIL 


_ v -


DEPENDABLE MOTORS PTY. LTD. 


SIXTH DAY: WEDNESDAY - 2"lst NOVEMBER, 1956 


(Counsel addressed.) 10 


(Journal and three advertisements formerly 

m.f.i. 2, tendered and marked Exhibit 6.) 


(Three letters tendered and marked Exhibit 7.) 


(Counsel addressed.) 

'Mr. Reynolds indicated that he agreed with 


Mr. Meares that the price paid for the tractor in
volved in the case, was a reasonable price for 

such type of tractor, at the time, according to 

the market value.) 


(During his address Mr. Meares handed a copy 20 

of written submissions up to His Honor.) 


(Decision reserved.) 
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 REASONS FOR JUDGMENT 


TIT THE SUPREME COURT ) 
— i 

 OF NEW SOUTH WALES j


III CAUSES ) CORAM: FERGUSON J. 

Tuesday, 4th December, 1956. 


ASHFORD SHIRE COUNCIL 

- v - 3 0 

DEPENDABLE MOTORS PTY. LTD. 


J IT D E M E N T 

HIS HONOR: In this action the plaintiff is suing 
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the defendant to .recover damages for alleged 

"breaches of contract in connection with the sale 

to it by the defendant of a Breda 70 D Crawler 

Tractor equipped with, cable dozer. The declara
tion contains three counts ; but as no evidence 

v/as offered in support of the third count it is 

nccessary to consider only the first two. 


•The first count alleges a breach of a condi
tion implied under s.l9(l) of the Sale of Goods 

Act, namely that the goods purchased were reason
ably fit for the purposes for which they v/ere 

required. The second count is for the alleged 

breach of a condition implied under s.19(2) of the 

said Act that the goods v/ere of merchantable qual
ity. 


To each of these counts the defendant, by its 

pleas, denied the promise and the breach, and to 

these pleas issue v/as joined. It v/as admitted that 

the goods in question were of a description which 


 it v/as in the course of the defendant's business to 

supply. 


In March 1951 the Plaintiff Council, having 

purchased ft 6 to 3 yard scoop for road work pur
poses required a tractor to operate it. The Shire 

Clerk, Mr. Heywood, was informed by Mr. Wilkins 

that the defendant company (whose Inverell agent 

he was) had a Breda 70 D crawler tractor for sale. 

At that time Mr. Bowman who had been appointed 

Shire Engineer to the plaintiff Council but had 


 not yet taken up his appointment, was in Sydney 

attending the local Government Annual Engineers 

Conference. 


On the 12th March 1951 Mr. Heywood, acting on 

instructions from the Shire President, Mr. Black, 

instructed Mr. Bowman by telephone to go to the 

defendant's ple.ee of business and inspect the trac
tor to see if he thought it was suitable for the 

work required by the Council. On the same day, or 

on the following da;/, Mr, Bowman went to the prem

 ises of the defendant company in Parramatta. Road 

and there saw Mr. Oorney, the Managing Director. 

Having introduced himself he informed Mr. Corney 

that he v/as there on behalf of the Ashford Shire 

Council, which was interested in a tractor the 

company had for sale and asked to see it. They . 

inspected it together and during the inspection 

Mr. Bowman asked numerous questions, and it is his 

recollection that during the conversation he in
formed Mr. Corney of the particular purpose for 


 which the tractor v/as required. Mr. Corney says 
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he was not peci.fically so informed; but as it 

was a Shire Council that required it - and with a 

dozer "blade attached - he knew it would be used 

for Council operations, including road work. On 

this evidence, and from the terms of the order • 

subsequently sent, I am satisfied that the plain
tiff, if not expressly, at least impliedly made 

known to the defendant'the particular purpose for 

which the tractor was required. Mr. Bowman re
ported to Mr. Heywood that he had inspected the 10 

tractor and that it seemed to him that it would be 

suitable for the work for which the Council re
quired it. That opinion was conveyed as Mr .Bowman's 

opinion to all the Councillors who unanimously

approved the purchase. Thereupon, on the instruc
tions of the President, Mr. Black, the Shire Clerk 

prepared a formal order which was forwarded to the 

defendant. The order was on the Council's order 

form, dated 16th March 1951, addressed to the 

Dependable Motors, Sydney, signed A, N. Heywood, 20 

Clerk, and was for "1 Breda 70-D Crawler Tractor 

equipped with cable dozer but not a P.C.U, as 

quoted by your Inverell Agent, W. C. Wilkins". 


It is of interest to note that when the order 

was sent the members of the Council were unaware 

of the terms of the conversation between Mr.Bowman 

and Mr Corney 01 indeed that any uch conversation 

had taken -olac* There is abund nt evidence, which 


tractor
I accept, that ththee tractor, by reason of its design 

and its inability to do the work required of it (as 30 

evidenced by its performance) was unfit for ordin
ary road work. I am therefore satisfied that it 

was not reasonably fit for the purpose for which 

it was required. 


The first question is whether it was an im
plied condition of the contract that the goods 

should, be reasonably fit for the purposes set out 

in the first count of the declaration, which may

be compressed into the generic terra "road work". 

That depends upon whether the plaintiff has brought 40 
itself within the provisions of s.19(1) of the said 

Act. To do that it must establish not only that 

the goods were of a description which it was in 

the course of the seller's business to sunply,

which is admitted, but that it made known to the 
seller the particular e for which they were 

required, but also that it made that purpose known 
in such a way as to show that it relied upon the 
seller's skill or judgment. Reliance by the buyer 
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on the seller'G skill or judgment is a pre-requis
itc to the implication of the condition (seo Medway 
Oil & Storage Co. limited -v- Silica Gel Corpora
tion; "53 com. Cas., 19*5*77 

It seems to me that the evidence is more sus
ceptible to the inference that there was no such 

reliance than that there was. What the Council 

required, before purchasing the goods, was a 

favourable report from its own engineer, v/hich it 

received, and it seems to me that it was that 

report and not any reliance upon the seller's 

skill or judgment that induced the purchase. In
deed, so far as the president is concerned, he said 

so. When asked whether he relied upon the 

engineer's report he replied that he had nothing 

else to rely upon and that it was in view of the 

favourable report that the tractor was purchased. 


It must also be remembered that an implied 

condition as to fitness is contractual in the sense 

that it must be the intention of both parties that 

it shall be a term of the contract. This is so 

whether at Common Law and under the Statute. It is 

sufficient to say that there is no evidence that 

satisfies me that that was the mutual intention of 

the parties. 


I?or these reasons I am of the opinion that the 

plaintiff must fail on the first count. 


It must next be considered whether it v/as an 

implied condition of the contract that the goods be 

of merchantable quality. This primarily depends 

upon whether the goods were bought by description 

from a seller who deals in goods of that descrip
tion. Although the order describes the article 

that the plaintiff wished to buy, I am doubtful 

whether it was bought by description within the 

meaning of s,19(2) of the Act. The test in every 

case, I think, is whether the buyer bought an iden
tified article or whether he bought it only on 

condition that it conformed to the description 

given. In the present case I think that it was 

the particular tractor examined, fitted with a 

cable dozer, that was bought, and that the defend
ant via.s under an obligation to deliver that tractor 

and no other. I think it was the intention of the 

plaintiff to do no more than to order the tractor 

that had been inspected, fitted with a cable dozer. 


But on the assumption that there v/as an implied 


I n t h e S u p r e m e 

C o u r t o f N e w " - - " 

S o u t h W a l e s 


No. 18 


Reasons for 

Judgment. 


4th December, 

1956 

- continued.. 




24-8 


I n t h e S u p r e m e 

C o u r t o f N e w 

S o u t h W a l e s 


No. 18 


Reasons for 

Judgment. 


4th December, 

1956 

- continued. 


In the Pull 

Court of the 

Supreme Court 


No. 19 
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"1956. 


condition as to merchantability, I am not satisfied 

that there has been a breach of i t .  1 am not 

satisfied that the tractor was unmerchantable for 

agricultural purposes. There was little evidence 

on the question but there was some. Mr. Lockhart,• 

an expert called by the plaintiff, after expressing 

the view and giving reasons therefor that the trac
tor was unfit for heavy dozing work, said that it 

was a heavy fast tractor more suitable for agricul
tural work. Mr. Lindsay, another expert called for 

the plaintiff, also expressed the view that it was 

more suitable for orchard work or something of that 

nature. He said that the clutch was not transmit
ting the horsepower required for the job the 

Council was doing and for that reason wore out 

relatively early in its life. He also said that 

it would be fair to say that the tractor was unfit 

for heavy work but could do farm work. 


In view of this evidence I find it impossible 

to say that the tractor v/as unmerchantable. 


There will be a verdict for the defendant, and 

judgment will be entered accordingly. 


MR. CASSIDY: Would Your Honor grant a stay? 


HIS HONOR: Yes. I grant a stay on the usual terms. 


No. 19 


NOTICE OP APPEAL 


IN THE SUPREME COURT 


OP NEW SOUTH WALES ) No. 1776 of 1954 


BETWEENi 


TEE COUNCIL OP THE SHIRE OP ASHPORD 


Plaintiff (Appellant) 


- and -


DEPENDABLE MOTORS PTY. LIMITED 

Defendant (Respondent) 


NOTICE OP APPEAL. 


TAKE NOTICE that in this action that was tried 

before His Honor Mr. Justice Perguson sitting 
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without a Jury on the fourteenth, fifteenth, six
teenth, nineteenth, twentieth and twenty-first 

days of November ultimo and wherein a verdict was, 

on the fourth day of December instant found for 

the Defendant this Honourable Court will be moved, 

before the Court sitting at the Supreme Court House 

Sydney on the first day on which the Court sits in 

Banco after the expiration of sixteen days from the 

filing of this notico at ten o'clock in the fore

10 noon or so soon thereafter as the course of busin
ess will permit by Counsel on behalf of the above 

named Plaintiff Appellant for an order that the 

said verdict and judgment be set aside and that a 

verdict be entered for the Plaintiff and that the 

damage s be ass essed or that in the alternative a 

new trial be granted and for an order that the 

Respondent pay the costs of this appeal and of the 

trial and for such further and other order in the 

premises as to the Court should seem fit upon the 


20	 following grounds:
1. That His Honor was in error in returning a 

verdict for the Defendant. 


2. That His Honor was in error in holding that 

it was not an implied term or condition of the 

contract that the goods supplied by the Defendant 

to the Plaintiff should be reasonably fit for the 

purposes in the first count of the declaration set 

forth. 


3.	 That His Honor was in error in holding that 

30	 the implied condition as to fitness was contractual 


in the sense that it must be the intention of both 

parties that the said implied condition should be 

a term of the contract. 


4. That His Honor was in error in holding that 

it was necessary to raise an implied condition 

that the goods supplied by the Defendant to the 

Plaintiff should be reasonably fit for the parti
cular purpose in the first count of the declaration 

set forth, that the Plaintiff should establish that 


40	 the Councillors of the Shire of Ashford relied upon 

the skill or judgment of the Defendant. 


5. That His Honor should have held that it was 

sufficient to raise the condition in the last 

ground of appeal mentioned for the Plaintiff to 

establish that it relied upon the report of the 

Plaintiff's representative who himself relied upon 

the skill or judgment of the Defendant. 
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6. 'That His Honor should have held that the 

Plaintiff's representative Frederick Ernest Bowman, 

relied upon the skill and judgment of the Defendant 


7. That His Honor should have held that the 

Plaintiff made known to the Defendant the particu
lar purpose for which the goods were required so 

as to show that the Plaintiff relied upon the 

Defendant's skill or judgment. 


8. That His Honor was in error in holding that 

the goods supplied were not bought by description. 


9. That His Honor should have held that it was 

a term or condition of the contract that the goods 

supplied should be of merchantable quality. 


10. That His Honor was in error in holding that 

the goods supplied were of merchantable quality. 


11. That His Honor was in error in holding that 

the fact that the tractor supplied was suitable 

for agricultural purposes made the tractor, in law, 

merchantable. 


12. That His Honor should have admitted for all 

purposes the letter forming exhibit G and the 

letter which was marked for identification 1. 


13. Hat the verdict was against the evidence and 

weight of the evidence. 


DATED this Twenty-first day of December, 1956. 


D. I. Cassidy. 


Counsel for the Plaintiff 
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- and -


DEPENDABLE MOTORS PTY. LIMITED 

Defendant (Respondent) 


REASONS FOR JUDGMENT OF THE FULL COURT 

OF THE SUPREME COURT 

OF NEW SOUTH WALES 


(a) His Honor Mr. justice Owen. 


(b) His Honor Mr. Justice Herron. 


(c) His Honor Mr. Justice Hardie. 


10th September, 1958, 


IN THE SUPREME COURT ) 

OF NSW SOUTH WALES \ CORAM: OWEN, J. (a) Owen, J. 


} HEERON, J. 

HARDIE, J. 


WEDNESDAY, 10th SEPTEMBER, 1958. 


COUNCIL OF TIE SHIRE OF ASHFORD v. 


DEPENDABLE MOTORS PTY. LTD. 


JUDGMENT 


OWEN, J.: This is an appeal from a decision of 

Ferguson J. in an action tried by him without a 
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(a) Owen, J. 

- continued. 


-jury. The declaration contained three counts and 

on each of them the learned trial Judge found in 

favour of the defendant. No complaint is made 

against His Honor's verdict on the third count and 

this appeal is concerned only with the remaining 

two counts, the first of which is based upon 

Section 19 (1) of the Sale of Goods Act, and the 

second on Section 19 (2) of that Act. 


It appears that in March, 1951, the plaintiff 

Council was minded to buy a tractor for road con
struction purposes and learnt that the defendant 

Company, which carries on business in. Sydney, had 

a Breda 701) Crawler Tractor for sale. At all 

relevant times it was the defendant Company's 

business to sell these tracto:es which are built in 

Italy and are of an unusual design. At this time 

the plaintiff Council had decided to appoint a Mr. 

Bowman as its Shire Engineer but his appointment 

had not then been made. The Council had, however, 

considered Bowman's qualifications and knew that

he was an engineer with experience in local 

government and similar work and in the use of 

earth-moving equipment. Bowman was at the time 

in Sydney attending a conference of local govern
ment engineei^ and on March 12th 1951, he was asked 

by the plaintiff's Shire Clerk by telephone to go 

to the defendant's premises and inspect the Breda 

tractor and report to the Council on its suitabil
ity for the work for which it v/as required. Bowman 

went to the defendant's premises and there met a
 
Mr. Corney, the defendant's Managing Director. He 

told Corney that he v/as representing the plaintiff 

which was interested in the possible purchase of 

the tractor. He then examined the tractor, discus
sed it and its performance and suitability for the 

work with Corney, who gave him various assurances 

that it was suitable for that work. He inquired 

also from Corney whether a "dozer blade" could be 

fitted to it and whether Corney knew of a reputable . 

firm capable of building a. good blade. Corney

stated that such a blade could be fitted and men
tioned the name of a firm who, he said, would be 

able to build a good one. At the close of the 

interview Bowman told Corney that he would tell the 

Shire Clerk about "this view and he will probably 

send you an order for the tractor". There is no 

doubt, and the learned trial Judge so found, that 

Bowman made it known to Corney that the tractor was 

required by the Council for road construction pur
poses. I think it is equally clear on the evidence

that Bowman made known to Corney the purpose for 
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which the tractor was required in such a way as to 

show Corney that he, Bowman, was there as agent of 

the Council to report to It on the capabilities of 

the tractor for road construction work n̂d that he 

was, at least to a material extent, relying upon 

Oorney's skill and judgment as to its fitness for 

that purpose. Thereafter Bowman reported to the 

plaintiff's Shire Clerk by telephone that he had 

inspected the tractor and that it "seemed to him 

to have plenty of horse-power and was big enough 

for the work" for which the Council required it. 

Poll owing receipt of this report, the plaintiff 

decided to buy the tractor, and on 16th March, 

1951, the Shire Clerk sent the defendant a written 

order for "1 Breda 7OB Crawler Tractor equipped 

with cable dozer.......". Later, the tractor which 

Bowman had inspected, equipped with cable dozer, 

was delivered to the plaintiff and the price 

(£6751.14.0) was paid by it to the defendant. In 

fact the tractor proved to be quite unfitted for 

road construction purposes, not because the parti
cular tractor delivered suffered from some defect 

from which other Breda tractors of the same type 

were free, but because of its design which rendered 

it unfitted for that kind of work. In these cir
cumstances the plaintiff sued the defendant for 

damages, claiming in the first count that it had 

made known to the defendant the particular purpose 

for which it required the tractor and cable dozer, 

namely for road construction work, so as to show 

that it relied upon the defendant's skill and judg
ment; that the tractor was of a description which 

it was in the course of the defendant's business to 

supply; and that there was therefor an implied 

condition in the contract of sale that the tractor 

was reasonably fit for road construction work. In 

the second count the plaintiff Council alleged that 

the sale was a sale by description; that the de
fendant dealt in goods of that description; and 

that there was therefore an implied condition that 

the tractor was of merchantable quality. The count ' 

went on to allege a breach of that condition. 


At the trial and before us the plaintiff re
lied principally on the first count, but some 

submissions were directed to the second count and 

it i convenient first to deal with that count, 

The implication of the condition that.goods bought 

are of merchantable quality, for which Section 19 

( 2 ) of the Act provides arises only if the goods 
are bought by description from a seller who deals 
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10th September, 
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in goods of that description. The learned trial 

Judge was disposed to take the view that this was 

not a purchase of goods by description but rather 

a icur chase of the particular tractor which Bowman 

had inspected. On the assumption, however, that 

it was a purchase of goods by description, he found 

that the plaintiff Council had failed to satisfy 

the onus of proving that the tractor was unmerchant
able. I think, myself, that the sale was a sale by 

description and that, if delivery had been made of

a Breda 701) Crawler tractor equipped with cable 

dozer other than the one which had been inspected, 

the purchaser would not have been entitled on that 

account to refuse to accept delivery and this was 

not contested on the appeal. I agree, however, 

with His Honor that it was not proved that the 

tractor delivered was unmerchantable. Two experts 

called by the plaintiff expressed the view that, 

while this type of Breda tractor was unsuitable for 

road construction work, it was reasonably capable of

use for agricultural tractor work, that being one 

of the purposes for which such a tractor is ordin
arily used. In Canada Atlantic Grain Export Co. v. 

Eilers (35 Com. Cases 90 at' p.~I02 T Wright J(as~Ee 

then was) : said; 


"It seems to follow that if goods are sold 

under a description which they fulfil, and 

if goods under that description are reason
ably capable In ordinary user of several 

purposes, they are of merchantable quality

within section 14, sub-section 2, of the Act 

if they are reasonably capable of being used 

for any one or more of such purposes, even if 

unfit for use for that one of those purposes 

which the particular buyer intended". 


Having regard to the evidence mentioned above and 

to the fact that this particular tractor was not 

subject to some defect peculiar to itself but was 

identical with all other Breda tractors of the same 


I am of opinion chat it would be wrong to

hold that it was proved that 70D Breda Crawler 

tractors were unmerchantable. Accordingly, I am of 

opinion that the learned trial Judge rightly found 

the second count in favour of the defendant. 


I turn'now to the question arising under the 

first count, as to which I have felt more diffi
culty. The learned trial Judge's finding that the 

tractor was not reasonably fit for road construc
tion work is not, and could not be, successfully 

attacked; nor is any criticism made of his finding
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that Bowman had made loiown to Corney that tho trac
tor was required by the plaintiff for road con
struct ion work. His Honour went on to point out 

that, to bring Section 19 (1) into operation, the 

plaintiff must prove that that purpose had been 

made known to 0orney in euch a way as to show that 

the plaintiff was relying on the defendant's skill 

and judgment. He said: 


"It seer,is tr me that the evidence is more sus
centitle to the inference that there was no 

such reliance than that there wa: V/hat the 

Council required, before purchasing the goods, 

was. a favourable report from its own engineer, 

which it received, and it seems to me that it 

was that report and not any reliance upon the 
seller's skill or judgment that induced the 
purcht\se. Indeed, so far as the president is 
concerricd, he said so. When asked whether he 
rolled upon the engineer's report he replied 

that he had nothing else to rely upon and that 

it was in view of the favourable report that 

the tractor was purchased". 


If I may say so, with respect, that statement ap
pears to me to confuse two separate questions. As 

I see it, the first is whether Bowman, in making 

]nov,n to Corney the purpose for which the plaintiff 

required the tractor, did so in such a way as to 

show Corney that reliance was being placed on his 

skill and judgment. As to that, I am of opinion 

that the evidence established that issue in favour 

of the plaintiff. The second question is whether 

the plaintiff did in fact rely upon the seller's 

skill and judgment when it decided to purchase the 

tractor. It is true, as the learned trial Judge 

said, that the plaintiff relied upon its agent 

Bowman's favourable report, but does that necessar
ily end the matter? If that report was made, as I 

think it was, in reliance to a material extent upon 

Corney's skill and judgment, and the plaintiff un
its turn relied upon the report, can it not be said 

that it in fact purchased in reliance on the skill 

and judgment, of the seller? If Bowman had report
ed to the plaintiff that his favourable opinion of 

the fitness of the tractor for road construction 

work was based in part on his own inspection of it 

and in part on what Corney had told him as to its 

fitness for that purpose, and the plaintiff had 

acted upon that report, I am of opinion that the 

•plaintiff would have been entitled to a verdict on 

the lirst coum; The facts I see them, are as 

;;ollo\ 
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(1) Corney knew that Bowman was inspecting the 

tractor on behalf of the plaintiff which 

was considering purchasing it. 


(2). Corney knew that Bowman was to make a re
port to tho plaintiff on the suitability 

of the tractor, for road construction work, 


(3) Corney knew that Bowman, in forming	 his 

opinion and reporting on the suitability 

of the tractor, was relying to a material 

extent on Corney's skill and judgment. 10 


(4)	 In making his report to the plaintiff, 

Bowman did in fact rely to a material 

extent on Corney!s skill and judgment. 


(5) The plaintiff purchased the tractor 	 xn 

reliance on Bowman's resort. 


In these circumstances I am of opinion that 
Section 19 (1) operated. If Corney's representa
tions to Bowman had been fraudulent and Bowman had 
thereby been induced to make a favourable report 
to the plaintiff which, in its turn, had acted 20 
upon that report, it surely would have been held 
in an action of fraud that the plaintiff had been 
induced by Corney's fraudulent representations to 
buy the tractor. (See O'Keefe v. Taylor Estates 
Co. Ltd. (1916 Q.S'.R. 301); rFEomey General of 
HTS7W7y. Peters (34 C.L.R. 146 )). In the present 
case the material issue seems to me to be the same 
as would have arisen had the count been one of 
fraud. It cannot be that in a fraud count the 
plaintiff would be held to have been induced to 30 act by the seller's .representations to Bowman, but 
that under the first count it had not relied on 
those representations. 

Por the defendant some reliance was placed 

upon Medway Oil and Storage Co. Ltd. v. Silica Gel 

Corporation"!33 Com. liases T95 at" p."igF) "in~which 
Lord Sumner, speaking for himself and Lords 

Atkinson and Warrington, pointed out that the pur
pose of the Sub-section is to impute to the seller 

a contractual promise, moving from him to the buyer, 40 

that the goods which he is selling are fit for the 

purpose of which he has been informed and on which 

his skill and judgment have been sought. Such a 

promise is not to be imjjuted to him unless he. knows, 

or unless a reasonable man in his position would 
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loi ow, that lias skill and judgment are relied upon 

by the person who later becomes the buyer. But no 

contractual promise moving from the buyer is im
puted by the Sub-section. In my opinion it is 

sufficient for present purposes if the buyer relie3 

upon the advice of his agent, whom he has appointed 

to examine the goods which he later buys, provided 

that agent's advice is itself based, to a material 

extent, on the seller's skill and judgment. Accord

10 	 ingly, I am of opinion that in the present case the 

plaintiff can properly be said to have relied upon 

the seller's skill and judgment since that skill 

and judgment was a material factor in influencing 

Bowman to make the report on which the plaintiff 

acted. The position is the same as it would have 

been had the plaintiff in person had the discussion 

with Oorney. 


I am of opinion therefore that there should be 

a verdict for the plaintiff on the first count. The 


20 question then arises as to the amount of damages to 

which the plaintiff is entitled. The price paid by 

it for the tractor find cable dozer was £6751.14.0. 

In September, 1951, when it ceased to operate the 

tractor after prolonged but unsuccessful efforts to 

use it for road construction work, its value for 

agricultural purposes without the dozer blade v/as 

from £800 to £1000. The plaintiff claims that the 

difference between the price paid and the disposal 

value in Septeiober, 1951, when it was finally de

30 cided to cease using it, affords an appropriate 

measure of damages and relies on what was said by 

Evershod II. R. in Cull inane v. British "Rema" Manu
facturing Co. Ltd'. nrorr-Q.B. 292 a^ p.303) that: 


"As a matter of principle also, it seems to me 

that a person who has obtained a machine, such 

as the plaintiff obtained, being a machine 

which was mechanically in exact accordance 

with the order given but which was unable to 

perform a particular function which it was 


40 	 warranted to perform, may adopt one of tv/o 

courses. He may say, when he discovers its 

incapacr _ , that it v/as not what he wanted, 

that it j.s quite useless to him, and he may 

claim fco recover the capital cost he has in
curred, deducting anything he can obtain by 

disposing of the material that he got. A claim 

of that kind puts the plaintiff in the same 

position as though he had never made the con
tract at all. In other words he is back where 
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(b) Herron, J. 


he started; and, if it were shown that the 

profit-earning capacity v/as in fact very 

small, the plaintiff would probably elect so 

to base his claim " 


Applying that principle I would assess the plain
tiff's damages in the present case at £4915, that 

being the difference between the cost of the trac
tor v/ithout the dozer blade and its disposal value 

without that blade. 


I am of opinion that the verdict and judgment 10 

for the defendant on the first count should be set 

aside and in its place a verdict and judgment 

entered for the plaintiff for £4915. The costs of 

appeal should be paid by the respondent, which 

should have a certificate under Section 6 of the 

Suitors' fund Act. 


IN THE SUPREME COURT ) ) 


ON NEW SOUTH WALES ) CORAM: 	OWEN, J. 
HERRON, J. 
BARDIE, J. 20 

WEDNESDAY, 10th SEPTEMBER 1958 


COUNCIL OF THE SHIRE OF ASHFOBD v. 


DEPENDABLE MOTORS PTY. LTD. 


JUDGMENT 


HEREON, J.; In this case I have had the advantage 

of reading the judgment by my brother Owen. I con
cur, if I may say so, in his conclusion that the 

appeal should be allowed and with his reasons. I 

desire however to add shortly something for myself. 


Tlie principal question raised in this appeal 30 
is whether the appellant is entitled to the bene
fit of an implied condition that the Breda Crav/ler 

Tractor, which it purchased from the respondent, 

was reasonably fit for the purpose of road con
struction. In particular the appellant claims 

that there v/as also implied in the contract a con
dition that in connection with such road construc
tion the tractor was fit for the purpose of pushing 
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the "dozer" blade attached to it, drag a 6 to 8 

yard carry-all scraper scoop and to clear land. 


The appellant's case on this isone depended 

on satisfying the terms of Section 19(1) of the 

Sale of Goods Act, 1925. It is in the following 

terms. 


"YThere the buyer expressly or by implication 

malces known to the seller the particular pur
pose for which the goods are required so as 


10 to show that the buyer relies on the seller's 

skill or judgment, and the goods are of a 

description which it is in the course of the 

seller's business to supply (whether he be 

the manufacturer or not), there is an implied 

condition that the goods shall be reasonably 

fit for such purpose : 

Provided that in the case of a contract for 

the sale of a specified article under its 

patent or other trade name there is no im

20 plied condition as to its fitness for any 

part icu3.ar purpose ." 


This sub-sect ion made no change in the common 

law. The rule at common law was caveat emptor and 

this rule is enunciated in general words in the 

opening provisions of Section 19. Sub-section (1) 

is introduced by way of an exception by which it 

has been said the old rule has been changed to the 

rule of caveat vendor, a change rendered necessary 

by the conditions of modern cornierce and trade. 


30 But before the implication arises there must be 

proof of certain elements without which the condi
tion will not be implied by force of the statute. 

Before Section 19(1) operates the buyer must be 

shown to have relied on the seller's skill and 

judgment. The buyer has to make known expressly 

or by implication the particular purpose for 

which the goods are required. He has to do this 

so as to show that he trusts the seller's skill 

and judgment and to supply something reasonably 


40 fit for the purpose. When the sub-section uses 

the phrase "to show that the buyer relies on the 

selAer's skill and judgment" it does not define 

for what purpose or in what respect or to what ex
tent the buyer relies on the skill and judgment of 

the seller or whether wholly or partially. The 

reliance need not be exclusive although it must be 

substantial and effective. However, it is clear 
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that there must be a reliance by the buyer. The 

buyer's reliance is a question of fact to be 

answered by examining all that was said and done 

with regard to the proposed transaction on either 

side from its first inception to the conclusion of 

the agreement to purchase. The purpose to which 

the article is to be put often enters into the 

very description under which it is sold. In other 

cases the reliance is a matter of reasonable infer
ence to the seller and to the Court. Ultimately 10 
the buyer's reliance is a question of fact and is 

one that may be, and often is, decided by implica
tion from the circumstances surrounding the making 

of the contract. 


The foregoing principles are, I think, well 
established by an examination of some of the cases 
in which this sub-section or its English or South 
Australian counterpart has been analyzed both in 
England and by the High Court in Australia; MeAway 
Oil and Storage Co. V. Silica Gel Corporation (1928) 20 
U T U o m . Cas. iSTT; MancTicsteiq_l7uiers__L td. v. Rea. 
Ltd. (1922 2 A.C. 74); Cammeli LaircT anQTompany 
v. Manganese Bronze and Brass Co. Ltd ,"~(T933 2 K.B. 
14-1) (19T4 A.C". 402XT Grant v. Australian Knitting 
Mills (54 C.L.R. 49) , ( T S 3 T T 7 0 T 35 ) 

It is clear that the buyer's reliance must be 
brought home to the mind of the seller expressly or 
by implication. This must be affirmatively shown. 
The reliance will seldon be expressed, it will 
usually arise by implication from the circumstanc es. 30 
The nature of the purpose disclosed is one import
ant circumstance to consider in estimating whether 
reliance was in fact placed on the judgment of the 
seller; H. Beecham and Co. v. Prancis Howard and 
Co . (1921 'V.L.'R. . V/ritihgs or conversations 
between the parties outside the contract, or other 
circumstances known to the parties involving the 
inference that at or before the date of the con
tract the particular purpose for which the buyer 
wanted the goods was brought to iiind of the 40 
selle , may b proved in evidence in order to 
ascertain the parties' intention. In Manchester 
Liners^ Ltd. v. Rea Ltd. (1922 2 A.C. aT pp. 8T"and 
BTT~L ord' AtTi" ins ofrHearf w h the question of the 
buyer's reliance upon the kill arid judgment of the 
seller in selecting tiie goods 1 o be supplied. His 
Lcrdship posed "UWO questions %

"(1) Does not the buyer by (as in the present 

case) expressly stating in the e ontr a: 
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purchase the purpose for which he requires 

the goods, prima facie at all events, show to 

a seller whose "business it is to supply goods 

of the description required, that he relies 

upon the latter's skill and judgment suffi
ciently to satisfy the provisions of this 

sub-section? And (2) Would not the same 

result follow if the seller was before or at 

the time of purchase by implication made 


10 	 aware by the buyer of the purpose for which 

he (the buyer) required the goods?" 


Kis Lordship concluded that these questions should 

be answered in the affirmative. He examined the 

judgment of Lord Russell, O.J.; G-illespie Brothers 

A Co. v. Cheney, Bggar & Co. (1896 2lf.B. 59). In 

that case the plaintiffs gave to the defendants a 

letter which they had received from their princi-sv
pals setting out the purpose for which the goods, 

in that case a cargo of coal , were required. About 


20 a month later the appellants entered into a written 

contract with the respondents for the purchase of 

500 tons o±' coal. The coal was found to be quite 

unfit for the purpose for which it was bought. The 

Lord Chief Justice admitted in evidence the letter 

from the appellant's principals and said that the 


buyers by showing the respondents the letter from 

the principals stating v/hat was wanted and for what 


purpose it was wanted did by clear intimation make 

mown to the defendants the particular purpose for 


30 which the coals were required and His Lordship 

concluded that there was in that statement the 

further consequence involved that the buyers were 

relying upon that intimation to the sellers and 

relying on the seller's skill and judgment to de
liver an article which would be reasonably suitable 

for the purpose in question. Lord Atkinson, in 

Rea's case, confirmed the decision of the Lord 

Chief Justice, speaking of the facts in Rea's case 

Lord Atkinson said that the statement of the prin

40 cipals that the coals were required v/as, on the 

authorities, prima facie, sufficient to show that 

the buyers relied upon the skill and judgment of 

the sellers so as to satisfy Section 14, sub
section (1) of the Sale of Goods Act. 


Lord Sumner, in Rea's case, said that the 

buyer has to make known expressly or by implica
tion the particular purpose for which the goods 
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are required. He has t o d o t h i s , said His "Lordship, 

so as to show that he t r u s t s t h s seller's skill and 

judgment to apply oraething reasonably fit for the 

purpose. He continued that he could not see that 

this involves an express statement of the buyer's 

reliance in any form, though sometimes, as in 

Gillespie's case, this s actually occurs. His Lord
ship held that Prost'!3 ease- (1905 1 K.B. 608) and 

Preist's case (1903 2 K.B. 148) were instances in 

which communication of the reliance was inferential. 10 

He continued:

"The words of s,14(l) are "so as to show", 

not "and also shows". They are satisfied, if 

the reliance is a matter of reasonable infer
ence to the seller and to the Court". 


The trial Judge in Rea's case was Salter, J. 

and in his judgment, in speaking of Gillespie 

Brothers & Co. v. Cheney, Eggar 6c Co. (1896 2 Q.B. 

59) he said:

"Lord Russell seems to clearly say that the 20 

mere disclosure of the purpose may amount to 

sufficient evidence of reliance on the skill 

and judgment of the seller". 


Lord Limedin in Rea's case said that he agreed 

with Salter, J's. view and stated: 


"That disclosure of purpose wo have in this 

case; the contract clearly discloses it: 

"Please supply 500 tons South Males coal for 

the S.S. Manchester Importer". And this was 

confirmed by the seller. This, as it stands, 30 

fulfils the requirements of the section....". 


Applying those principles to the present case 

it is clear that on the 12th March, 1951, the Shire 

Clerk, acting on Instructions from the Shire Presi
dent, instructed Mr. Bowman to go to the defendants 

place of business and inspect the tractor to see if 

ho thought it was suitable for the work required by 

the Council. The inference to my mind is clear 

that Mr. Bowman was the agent of the Council to 

introduce the question of the purchase of the trac- 40 

tor to the defendant and to initiate the trans
action although he was not an agent to purchase 

the tractor. Acting on these instructions Mr. 

Bowman went to the premises of the defendant com
pany and there saw Mr. Corney the defendant's 

Managing Director. I think it was implicit in the 
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instruct ions given to Mr. Bowman, if it "became 

appropriate that lie could interview someone in the 

position of a salesman for the defendant in order 

to satisfy himself that the tractor v/as suitable 

for the work required by the Council. In fact Mr. 

Bowman inspected the tractor together with Mr. 

Gomey and, as His Honor found, during the inter
view Mr. Bowman asked numerous questions and in
formed Mr. Corncy of the particular purpose for 


 which the tractor v/as required. Mr. Corney says 

that he was not specifically so informed but as it 

v/as a Shire Council that required it and as it was 

to have a dozer blade attached he says that he 

knew that it was to be used for Council operations 

including xoadwork. Mr. Bowman in evidence says 

that he told Mr. Corney that he was there on behalf 

of the Ashford Shire Council. I have examined the 

evidence gj.ven by Mr. Bowman as to his interview 

with LIr .Corney and having regard to the evidence of 


 Mr. Corney, I accept it as substantially correct. 


Mr. Corney knew that Mr. Bowman v/as required 

to report on the machine and pointed out to Mr. 

Bowman any qualities that he, Mr. Corney, thought 

were good "selling points" in the machine. Mr. 

(iorney at the trial maintained the attitude that 

he believed that the tractor was in fact most suit
able for road work. I am satisfied on the evidence 

that he held out this 70D tractor as being suitable 

for road work using a dozer blade of the size that 

wa fitted to it The evidence given by Mr.Corney 

at pages 169 to 174 of the transcript confirms the 

evidence of Mr. Bowman so that there is no doubt 

that he made known to Mr. Corney the particular pur
nose for which the tractor was required. Having 

regard to Mr, kov/m nri 1 PI position in the transaction 

and the fact that within some four days after the 

interview an order was sent by the appellant to the 

res pond e n't for the purchase of the tractor I hold 

that there was, in fact, a reliance by the buyer on 

the seller's skill and judgment.' We were invited 

by Counsel for the respondent to hold that there 

could have, in fact, been no reliance on the skill 
i  n xao"c, 
and judgment of the seller as Mr.Bowman was not a 

servant of the appellant and moreover the conversa
tion he had hac'l with Mr. Corney was not reported to 

the appellant. In light of the facts to which I 

have referred these submissions provide no answer 

to the appellant's contention that there was here 

a reliance within the meaning of the sub-section. 

In fact that Mr. Bowman had no authority to pur
chase the machine is in my view not in point. He 
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was authorised to make known to the seller the 

purpose for which the buyer required the tractor. 

Hor do I think that this is a case where the buyer 

relied wholly upon the opinion of its own expert. 

Ho doubt there are cases in which an expert appoint
ed by the buyer makes his own decision as to the 

fitness of goods purchased for a particular purpose 

without relying at all on the seller's skill or 

judgment but this is a question of fact in each 

case. Here Bowman obviously relied in part on the 

judgment of the seller in coming to the conclusion 

that the tractor was suitable for the Council's 

purpose and it is not a case of a buyer committing 

himself to the purchase solely on the advice of an 

expert. The circumstances of this case make it 

apparent that the terms of the sub-section were 

satisfied. 


As to the second count, in view of the decis
ion to which the other members of the Bench, have 

come, I do not wish to dissent but would add some
tiling by way of addition to express some of the 

difficulties that I felt as to Section 19(2) of 

the Sale of Goods Act. Sub-sections (1) and (2) 

overlap; merchantable means that the goods sold, 

if meant only for one particular use, are fit for 

that use. The question whether the goods are meant 

for a particular use depends on the description of 

them in the contract, but in order to construe the 

contract the Court may have recourse to matters of 

necessary implication. In Priest v. Last (1903 2

K.B. 148) the sale was of a~"TUioT'water bottle" and 

the Court held that this description had reference 

t o an a rticle capable of holding hot water for the 

purpose of applying heat to the human body. So 

also in Drummond v. Van Ingen (12 A.C. 284) the 

House of Lords held "that the word "coatings" meant 

material capable of being made up into garments. 

In each case it was held that the goods as so 

described were not merchantable as they were not 

fit for that particular purpose. In the latter
 
case Lord Herschell saidi

"It is true that the purpose for which the 

goods were required was not.....stated in 

express terms, but it was indicated by the 

very designation of the goods, "coatings"." 


Isaacs, J. (as he then was) in Lubrano v. 

Go11in & Co. Bty. Ltd. (27 C.L.R. 113T*spoke ox 

THe" meaning of the word "implication" when he 

said 


"An implication is included in and part of
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tliat which is expressed: an inference is 

something additional to what is stated." 


These principles were applied by this Court in The 

Wes tminot er Trading Company Pty. Ltd. v. Par dale 

IPadTng Go. pEy. ivEcITTbQ S.R. 44) where it was 

neld that a sale oT'^full cream milk powder" re
ferred to an article for human consumption; c.f. 

Oollyer Watson Pty. Ltd. v. Riverstone Meat Co. 

w r w r ~ w ~ g t r t t ^ T : — 


10 In this case the form of the order showed 

that the purchaser was the Ashford Shire Council. 

There was a statement in the order form that the 

goods were for Council's use and were not for re
sale, this statement being placed there for the 

purpose of sales tax exemption. The description 

in the body of the form was:

"1 Breda 7OB Crawler tractor equipped (sic) 

with cable dozer but not a P.C.U. as quoted 

by your Inverell agent, W.C. Y/ilkins." 


20 I think insufficient attention v/as paid in 

the argument to the description "equipped with 

cable dozer". In his evidence at p.172 of the 

transcript Mr. Corney, the Joint Managing Birector 

of the respondent company, gave the following evi
dence . 

Q: Had you ever had a 'dozer blade fitted to the 


machine before? A. No, I had not, but Lloyd 

Tractors had, the one that was sold previous. 


Q: When he said to you could you get a 'dozer 

30	 blade fitted, I suppose you v/ere concerned to 


know the purpose for which he wanted the blade? 

A. Naturally, v/ould know if he wanted a blade. 


Qs How v/ould you know?	 A. There is only one 

purpose. 


Q: Y/hat is that? A. Road work. 


Q: Levelling ground?	 A. Levelling ground and 

pushing-up work". 


The point which has given me so much diffieul
ty i: ! as to whether the description, with its per

40 missible implications, does not show that the 

tractor which was bought was a tractor fit for road 

work. It v/as this very work which the tractor, by 

reason ox J_T/» design, was wholly unfit to perfoim, 
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as the evidence clearly shows, and as the learned 

trial Judge found. If these observations are cor
rect then it may well be argued that the appellant 

v/as entitled to succeed on the second count as 

well as upon the first. However, I refrain from 

expressing any concluded opinion about the matter 

having regard to the decision to which I have come 

on the first count. 


I agree with the order proposed by Owen, J. 


IU THE SUPREME COURT ) 

OF HEW SOUTH HALES ] CORAH: OWEH, J. 


' ' ' HERROH, J. 

 HARDIE, J. 


WEDNESDAY, 10th SEPTE1.U3ER, 1958 


THE COUNCIL OF THE SHIRE OF ASHFORD v. 

DEPENDABLE MOTORS PTY. LIMITED 


JUD GHENT 

HARDIE, J: This is an appeal by the Council of 

the Shire of Ashford against a decision given in 

an action brought by it as plaintiff against the 

respondent, Dependable Motors Pty. Limited as de
fendant for damages, arising out of the sale by 

the defendant to the plaintiff early in 1951 of a 

tractor and attached earth-moving equipment. The 

declaration contained three counts, the first be
ing based upon the warranty implied by s,19(l) of 

the Sale of Goods Act 1923 (as amended), the second 

being based upon the warranty implied by s.l9(2) 

of that Act, and the third being based upon an ex
press warranty. The hearing commenced before Mr. 

Justice Ferguson and a jury, but at an early stage 

the parties, by consent, dispensed with the jury 

and the trial proceeded before the judge sitting 

alone. 


In a reserved judgment dated 4th December 1956 

His Honor set out his reasons for finding, as he 

did, against the plaintiff on all three counts. 


The notice of appeal challenged specifically 
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the decision of the trial judge on the first and 

second counts, and also contained a general ground 

that the verdict v/as against the evidence and the 

weight of evidence. At the commencement of the 

hearing of the appeal counsel fox- the appellant 

plaintiff indicated that he was not seeking to 

disturb the decision of the trial judge on the 

third count, being that based 011 an express war
ranty as to the fitness of the equipment in ques

10 tion. 


The sale of the machine was made pursuant to 

an order in writing dated 16th March 1951 placed 

by the plaintiff with the defendant. It was stated 

from the Bar table that the order was forwarded by 

post by the plaintiff to the defendant under the 

cover of a short formal letter of the same date, 

which covering letter does not appear to have been 

tendered in evidence. 


The order, which was on the Council's printed 

20 form, was expressed to be for:

"1 Breda TOD Crawler tractor equipped with 

cable dozer but not a P.C.U. as quoted by 

your Inverell agent, W.C. Wilkins". 


Ho acceptance in writing of the Council's order 

appears to have been made. The defendant procured 

from another supplier a cabledozer suitable for 

attachment to the tractor specified in the order, 

fitted it to a tractor which it had in stock, and 

dispatched the machine to the plaintiff. Invoice 


30 dated April 1951 sent by the defendant to the 

plaintiff stated the subject matter of the sale 

and the price ass
"One (1) only Hew Breda Crawler tractor Model 70D 

Serial Ho.4924. £5915 


One (1) only Cable controlled Trailbuilder 

fitted to Tractor. £830 


P. C .IT. not supplied. 


Hot price ex store £6745 


Sales tax extra if applicable". 


40 It will be observed that the attachment re
ferred to in the order as a cable dozer was 
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described in the invoice as a cable controlled 

trailbuilderj in the oral evidence it has been 

referred to as a dozer blade. The reference in 

the order and the invoice to a P.C.TJ. signifies a 

power-control unit. 


The Council in due course forwarded to the 

defendant its cheque dated 25th April for £6751.14.0 

being the net price shown in the invoice with the 

amount of £6,14.0 added in respect of exchange. 

The defendant's receipt, which was dated 2nd May, 10 

1951, was stated to be "for Breda 70 D Serial 

No.4942". 


The exercise of the Council's power to make 
contracts, conferred in general terms by s.516 of 
the local Government Act 1919 (as amended), is 
governed by the provisions of local Government 
Ordinance No.23. Being a contract for the purchase 
of goods of the value of more than £10, the Ordin
ance (01.3) required it to be in writing signed by 
the Shire President or by the Shire Clerk or by 20 some other servant of the Council acting by the 
authority and on behalf of the Council. The order 
in question, having been signed by the Shire Clerk 
with the requisite authority, complied with this 
provision of the Ordinance. However, the proced
ure of calling for tenders prescribed by Clause 6 
of the Ordinance - this being a contract involving 
an expenditure in excess of £1000 - was not adopt
ed. The view was apparently taken that the proviso 
to that clause to the effect that its provisions 
did not apply "in a case of emergency" was applic- 30 
able . 

It is convenient to deal at the outset with 

the decision of the trial judge on the second 

count, that is to say, on the claim of the plain
tiff that the machine was bought by description 

within the meaning of s,19(2) of the Sale of Goods 

Act from a seller who dealt in goods of that des
cription, that accordingly there was an implied 

condition that the goods should be of merchantable 40 
quality and that the goods were not of such quality. 

The trial judge was of the opinion that the goods 

were not sold by description and also that, in any 

event, the plaintiff had not made out its case that 

the goods were not of merchantable quality. On the 

hearing of the appeal counsel for the defendant 

conceded that there was a sale of goods by descrip
tion and that his client was a seller who dealt in 

goods of that description, but joined issue with 
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the submission of counse!. for the plaintiff that 

the evidence established that the goods were not 

of merchantable quality. 


Having regard to the principles established 
Dy the authorities3 on the relevant provision of 
the Sale of Good: legislation and particularly
tho JO stated and applied in the recent judgment 
of the High Court in George Wills & Co. Ltd. v. 
Davids 1'ty. Ltd., 31 A.L.J  30"30,, II aan oof the opin-m T ~AU7. J..


10 ion thathatt ththee trial judge did misdirect himself on 

this*branch of the ease; further, I am satisfied 

that his decision on the facts that a breach of 

the condition in que;ition had not been established 

was correct. 


I will now deal with the first count in the 

declaration around which the bulk of the argument 

on the hearing of the appeal jentred. The plain
tiff's case was that it had made known to the 

defendant the purpose for which the equipment was 


20 required by tho plaintiff so as to show that the 

plaintiff relied on the defendant's skill or judg
ment, that the equipment was of a description 

which it was in the course of the defendant's 

business to supply, and accordingly that there was 

an implied condition that the equipment should be 

reasonably fit for such purpose. 


It was not disputed by the defendant that the 

equipment in question was of a description which 

it was in the course of its business to supply nor 


30 that the plaintiff had made known to the defendant 

the purpose for which the equipment was required. 

The defendant did, however, dispute that the plain
tiff made that purpose known to the defendant under 

such circumstances as to show to the .defendant that 

the plaintiff was relying on the defendant's skill 

or judgment. 


S.19(1) of the Hew South Wal Act is identi
cal with 3,14(1) of the Englith Sale of Goods Act 

1893, which section was a codification of the 


40 common law stated in the judgment in Jones v. Just 

(L.R.8 Q.B. 197 at 202-203). The text of the sub
section is:

"19. (1) Where the buyer expressly or by im
plication makes known to the seller the part
icular:' purpose for which the goods are 

required so as to show that the buyer relies 
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on the seller's skill or judgnent, and the 

goods ore of a description which it is in the 

course of the seller's business to supply

(whether he be the manufacturer or not) there 

is an implied condition that the goods shall 

be reasonably fit for such purpose. 

provided that in the case of a contract for 

the sale of a specified article under its 

patent or other trade name there is no im
plied condition as to its fitness for any 10 

particular purpose". 


The first condition specified In the sub
section by the words "where the buyer expressly or 

by implication makes known to the seller the part
icular purpose for which the goods are required so 

as to show that the buyer relies on the seller's 

skill or judgment" had been the subject of a number 

of decisions of the English Courts. Those decisions 

indicate that there has been a marked divergence of 

view between the higher appellate courts as to the 20 

proper application of the sub-section. The mean
ing and effect of the portion of the sub-section 

quoted above and the principles to be applied in 

determining whether in a particular case the con
dition stated therein has been satisfied are dealt 

with at length in the judgments of the Hous e of 

Lords in Manchester Liners Ltd. v. Rea. Ltd". (19"22)

n . C . 74, I'Iedway~0Tl'&~̂ Torag"e Co Ltd , v Silica 

Gel" Corpo'ratinn(T927-8) "~5T~C oiron. CasesT9ETJ.-jj,

Cammeil Laird & Co. v. The Manganese Bronze & Bras 30 

Company Limite'd TT954) A.C. 40^~Tsee also the judgthe" ant v. Australian
ment ooff the Privy Council in Gr 

Knitting Mills Limited (1936 )'A "SBTT 


In the first of those cases the House of Lords 

held, reversing the decision of the Court of appeal,

that the disclosure in the contract itself of the 

purpose for which the goods were required was prima 

facie evidence of the buyer's reliance upon the 

seller's skill or judgment (see per Lord Atkinson 

supra p.84-6). In the Medway Oil case (supra) 40
Rowlatt J. appears to have taken the view,"probably

because of what was said in the Manchester Liners 

case, that "reliance on the buyer's part follows 

almost as s. matter of course from the communication 

of his purpose whenever he knows less than the sell
er does about the substance which he is minded to 

buy." This view was held by the House of Lords to 

be erroneous. The judgment of that tribunal, de
livered by Lord Sumner on behalf of himself, Lord 
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Atkinson and Lord Warring I;on, is not fully reported. 

However the extract from it in 33 Comm. Cases 

(supra) makes it clear that there is no general 

rule or principle that disclosure by a buyer of the 

purpose .tor which the goods are required is evi
dence of reliance by the buyer on the seller's 

skill or judgment, that each case must be decided 

on its own facts, and that "the buyer's reliance 

is a question of fact to bo answered by examining 


10 	 all that was said or done with regard to the pro
posed transaction on either side from its first 

inception to the conclusion of the agreement to 

purchase". The extract also points out that the 

warranty of fitnei though an implied one, is contractual and that, therefore, the seller cannot be 

treated as assuming the implied contractual liabil
ity unless the buyer's reliance on him is disclosed 

to him. 


The same point was dealt with in the judgment 

of Lord Wright in the Camine 11 laird case (supra at 


20 	 p.4-23) - a case in which the House of Lords re
versed a majority decision of the Court of Appeal. 
It was there stated 

"The more difficult question remains whether 

the particular purpose for which the goods 

v/ere required was not merely made known, as I 

think it was, by the appellants to the res
pondents, but was made known so as to show 

that the appellants as buyers relied on the 

sellers' skill and judgment. Such a reliance 


30 	 m.ust be affirmatively shown; the buyer must 

bring home to the mind of the seller that he 

is relying on him in such a way that the sell
er can be taken to have contracted on that 

footing. The reliance is the basis of a 

contractual obligation." 


It will thus be seen that in the instant case 

the onus was on the rlaintiff to show (1) reliance 

in fact by it upon the skill or judgment of the 

defendant and (2) disclosure by the plaintiff to 


40 the defendant of such reliance. The trial judge 

found against the plaintiff on the first question 

and accordingly did not find it necessary to deal 

with the second one. 


The trial judge took the view that the evi
dence before him was more susceptible to the 

inference that there was no reliance by the plain
tiff upon the skill or judgment of the defendant 
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S u p r e m e C o u r t 


Ho. 20 


Reasons for 

Judgment. 


10th September, 

1958. 


(c) Hardie, J. 

- continued. 
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than that there was, and accordingly held that the 

plaintiff had not established one of the conditions 

precedent to the cause of action sued on. It is 

apparent from His Honor's short statement of 

reasons on this point that he was of the opinion 

that the plaintiff, in making the decision that 

the tractor in.question was suitable for and would 

meet its requirements, relied on the report made 

to it by Mr. Bowman and that such report, and not 

any reliance upon the defendant's skill or judg
ment, was the decisive matter which induced the 

purchase. 


As stated earlier, the order placed by the 

plaintiff with the defendant, after specifying the 

tractor and other equipment required, used the 

words "as quoted by your Inverell agent, W. C. 

Wilkins". This is apparently a reference to a 

conversation which the Shire Clerk of the plain
tiff had with Mr. Wilkins, the defendant's Inverell 

agent, some little time before the placing of the 

order. The evidence does not disclose which party 

initiated this conversation, nor its terms. It does 

appear, however, from the Shire Clerk's evidence 

that in his discussion with Mr. Wilkins he ascer
tained that a Breda tractor - a tractor of Italian 

origin - could be purchased from Dependable Motors, 

i.e. the defendant; it also appears from the 

Shire Clerk's evidence that, following upon that 

discussion, he spoke to the various members of the 

Council on the telephone "concerning this Breda 

tractor". The evidence discloses that at this time 

tractors of American manufacture were unprocurable 

and that the tractors of English manufacture were 
difficult to obtain and, in addition, that the 

Council urgently required a heavy tractor. It 

could well be that the conversation which the 

Shire Clerk had with Mr. Wilkins and those which 

he then had with the Council members could have 

thrown much light on the issue now under considera
tion, had those conversations been brought out in 

the evidence. However, both parties apparently 

conducted the action on the basis that neither 

those conversations nor the illustrated pamphlet 

referred to later were of any materiality. 


Following upon the conversation with the 

Shire Clerk, Mr. Wilkins forwarded to him a printed 

illustrated pamphlet showing in a prominent posi
tion the name of the defendant•as the distributor 

for Australia and New Guinea of Breda Crawler 

Tractors and naming an Italian company as the 
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manufacturers of the tractors, The pamphlet con
tained photographs of the two models of the Breda 

tractors handled by the defendant, the larger model 

(70D) which was powered by a 6-cylinder diesel 

engine and the smaller model (5QDR) which v/as pow
ered by a 4-cylinder diesal engine, and set out the 

characteristics, qualities, capacity, and suitabil
ity for various uses and purposes of the tractors. 

Although this pamphlet was tendered as an exhibit 


 in the plaintiff's case, no part of the case sought 

to be made against the defendant under the first or 

second counts was based upon it, nor v/as the ques
tion investigated as to v/hat effect or influence, 

if any, it had on the minds of the Shire Clerk or 

the President of the Council or its members and, in 

particular, whether it brought about or contributed 

to the decision to have an inspection made of and 

a report obtained on the Breda tractor. This being 

so, it is unnecessary to quote from the pamphlet or 


 to advert to the many claims made in it for Breda 

tractors. 


The p] aintiff sought to establish its claim 

that it rel ied upon the defendant's skill or judg
rnent as to the suitability of the tractor for its 

Requirement 3 and purposes, from the evidence of a 

Hr. Bowman as to the conversation he had with the 

defendant's sales manager, Mr. Corney, shortly 

before the order for the tractor was placed by the 

plaintiff w ith the defendant. 


The Shire Clerk, some little time after his 

conversation with Mr. Wilkins and following a con
versation with the Shire President, telephoned Mr. 

Bowman, who wae then in Sydney, and asked him to 

have a look at the tractor at the premises of the 

defendant find let him know whether or not it was 

suitable for the Council's purposes. Mr .Bowman was 

given the name of Mr.Cornev as "the man to see". 

At this point of tine Mr .Bowman v/as not an employee 

of the Council, but the Council had some little 

time before decided, after an 'interview between the 

Shire President and 14 r .Bowman, to appoint him as. its 
sliire engineer; this appointment did not become 

operative until s ome weeks after the events now 

being considered. Mr.Bowman v/as an engineer with 

considerable experience in road construction work 

and riant. Following upon his conversation with 

the Shire Clerk, Mr.Bowman went to the premises of 

the defendant Company in Sydney, ana inspected and 

examined the tractor. Whilst this inspection and 

examination was proceeding, Mr.Bowman asked Mr. 

Corney a number of questions relative to the 


I n t h e P u l l 

C o u r t o f t h e 

S u p r e m e C o u r t 


No. 20 


Reasons for 

Judgment. 


10th September*, 

1958 


(c) Hardie, J. 

- continued. 




2 7 4 . 


I n t h e P u l l 

C o u r t o f t h e 

S u p r e m e C o u r t 


Ho. 20 


Reasons for 

Judgment . 

10th September, 

1958. 


(o) Hardie, J. 

- continued. 


tractor and its features and performances. 


'There was a substantial conflict between Mr. 

Bowman and Mr. Corney as to what was said on this 

occasion, but His Honor the trial Judge did not 

find it necessary to resolve that conflict; he was 

satisfied, on any view of the evidence as to that 

conversation and from the terms of the order sub
sequently placed with the defendant, that the 

plaintiff made known to the defendant, either ex
pressly or by implication, that the equipment was 10 

required by the Council for road construction and 

ma int e nan c e purposes. 


Mr. Bowman did not report to the Council or 

to the Shire Clerk in writing. He telephoned the 

Shire Clerk and informed him he had inspected the 

tractor that it seemed to have plenty of horse
power and that it was big enough for the work the 

Council required. He did not pass on to the 

Shire Clerk any of the information supplied by Mr. 

Ccrney, nor did he even report that he had inter- 20 

viewed Mr. Corney or any representative of the 

defendant. In fact, he gave no indication as to 

the reasons why he held the view which he expressed 

to the Shire Clerk. The Shire Clerk in due course 

informed the Shire President and the other members 

of the Council of the favourable report he had re
ceived from Mr. Bowman, and thereupon received 

instructions from the Shire President to place an 

order for the equipment. The.Shire Clerk then pre
pared, signed and forwarded to the defendant the 30 

order in writing referred to earlier. 


The short point that arises on this branch of 

the case is whether the conclusion of the trial 

Judge that the evidence before Him was more suscep
tible to the inference that there was no reliance 

by the buyer upon the skill and judgment of the 

seller than that there was, was erroneous either 

because the trial Judge had misdirected himself as 

to the principles to be applied or because it was 

based upon an unsound and unjustified interpreta- 40 

tion of the facts established by the evidence. 


v
The Shire President gave unequivocal evidence 

that all he had before him when he made, or rather 

participated in, the decision to buy the machine, 

was the report from Mr.Bowman. Ho other member of 

the Council who participated in the decision was 

called as a witness, and the Shire Clerk's evidence 

on the point was along the same lines as that of 

the Shire President. 
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It is thus apparent that the trial Judge had 

before him ample evidence for the finding made by 

him that the Council, in making the decision to 

purchase the equipment, relied upon the verbal re
port of I,Ir.Bowman. Counsel for the plaintiff did 

not challenge this finding. 


Counsel for the defendant contends that the 

conclusion that the Council relied upon the report 

of Mr. Bov/man is destructive of any claim that the 


10 Council relied upon the skill or judgment of the 

seller. Counsel for the plaintiff, on the other 

hand, contends that there is no inconsistency be
tween these two propositions, but on the contrary 

one assists the other. He argued that the plain
tiff has established the reliance by it upon the 

skill or judgment of the seller by proving that it 

relied upon the verbal report of Mr.Bowman and that 

Mr.Bowman on his part relied, in reaching the opin
ion expressed in his verbal report, upon infirma

20 tion supplied by the defendant and representation 

made by the defendant and thus, it is claimed, upon 

the skill or judgment of the defendant. The sub
mission is shortly stated in Ground (5) of the 

notice of appeal, which is that "His Honor should 

have held that it was sufficient for the 

plaintiff to establish that it relied upon the re
port of the plaintiff's representative who himself 

relied upon the skill or judgment of the defendant." 


As already indicated, the opinions expressed 

30 and representations made by Mr.Corney and Mr.Bowman 


were not passed on to the Council or any of its 

members or officers in any shape or form; further, 

they were expressed and made to a person who had 

not been asked by the Council to obtain the opinion 

or view of the defendant, but to inspect the trac
tor and report his opinion to the Council. His 

opinion was in fact reported to the Council, but 

not the grounds for it. He was not at the relevant 

date an officer or employee of the Council; unlike 


40 the Shire Clerk, he t ook n o p a r t i n t h e d i s c u s s i o n s 
with the Shire Pres: .dent a n d t h e o t h e r m e m b e r s o f 
t h e C o u n c i l w h i c h l e d t o t h e d e c i s i o n o f t h e C o u n 
o i l t o p u r c h a s e t h e t r a c t o r . H i s k n o w l e d g e a s t o 
w h a t t h e d e f e n d a n t ' : s a l e s m a n a g e r h a d s a i d r e l a 
t i v e t o t h e c a p a c i t y a n d p e r f o r m a n c e 
c o u l d n o t , i n a n y r e l e v a n t s e n s e , b e 
k n o w l e d g e o•ft h e C o u n c i l ; m u c h l e s s 
t r e a t e d a s k n o w l e d g e o f t h e C o u n c i l
C o u n c i l r e l i e d o r a c t e d . 

o f t h e t r a c t o r 
t r e a t e d a s 
c o u l d i t b e 
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In my opinion neither the language of the 

section under consideration nor any of the prin
ciples laid down in the authorities require or 

justify an interpretation of the section which 

v/ould permit of a buyer's reliance upon the skill 

or judgment of the seller being shown by evidence 

such as that relied upon in this case. The first 

condition set out in the sub-section is not, in my 

opinion, satisfied by some sort of notional or im
puted or vicarious reliance; it requires an actual 

reliance. 


For the reasons given above I. am of the opin
ion that no ground has been made out for setting 

aside the conclusion of the trial Judge that the 

plaintiff had not made out its case that it had 

relied upon the skill and judgment of the seller 

within the meaning of the sub-section. The trial 

Judge, in my view, neither misdirected himself as 

to the appropriate principles to apply, nor drew 

any unsound or unjustified inference from the facts 

proved in evidence. On the contrary he reached, in 

my opinion, the only conclusion open to him on the 

evidence. 


As I have come to the conclusion that the 

plaintiff's case, as based on the conversation 

between Mr.Bowman and Mr. Corney, fails at the 

threshold because neither the terras nor the sub
stance of that conversation v/ere brought under the 

notice of the Council and because knowledge of that 

conversation cannot be imputed to the Council, it
 
is unnecessary to deal with the other difficulties 

which In my view, would have stood in the plain
tiff's way, if it had surmounted that one. In that 

event and. assuming the trial Judge had accepted in 

toto Mr .Bowman's evidence as to the conversation, 

a substantial question would have arisen as to 

whether the information supplied and representa
tions made by Mr.Corney were any more than repre
sentations of a non-contractual nature- (cf .Heilbut 

Symons & Co. v. Buckle ton (1913) A.C. 30 at'TT^l.

'[mere is a very' reTHTlTilTerence between conversa
tions between a prospective seller and a prospec
tive buyer during which representations are made 

by the seller for his own purpos es to induce a 

sale, and conversations which indicate that the 

buyer is seeking from the seller -nci. the seller 

is giving to the buyer the benefit of the seller's 

skilled and/or informed judgment as to the suita
bility for the buyer's purpose of goods offered 

for sale by the seller. Conversations in the
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l"irot-mentioned class give rise to no contractual 

rights or obligations, and only confer upon dis
appointed purchasers a cause of action when the 

representations are made fraudulently. Conversa
tions of the latter type, however, are capable of 

giving rise to contractual rights and obligations 

of the type provided for in 3.19(1) of the Sale of 

Goods Act. There is much to be said for the view 

that in the instant case the conversation deposed 


10 	 to by Mr. Bowman would fall into the first mention
ed category and thus would not, on any view of the 

facts, bring into operation the urovisions of s.19 

(1) of the Sale of Goods Act. 


Related to the point adverted to in the pre
coding paragraph is the question as to whether,

even if the conversation established reliance in 

fact by the plaintiff upon the skill or judgment 

of the defendant, there was such disclosure of 

that reliance that the seller should be taken to 


10 	 have contracted (i.e. on his acceptance of the 

order) on that footingfooting.. (See Cammell Laird Case 
supra at 423). This is another difficulty which 

the plaintiff would have to surmount in order to 

establish the cause of action now under considera
tion . 


As already indicated, the case presented in 
argument 011 behalf of the appellant was based upon 
the conversation between Mr.Bowman and Mr.Corney
some short time before the placing of the order. 

30 No independent argument based upon the terms and 

language of the order v/as submitted. It will have 

been observed that the order was for a tractor of 

the type named and "equipped with cable dozer". 

The evidence discloses that a cable dozer is used 

solely for road work, i.e. for levelling ground 

and pushing-u.p work. In view of the terms of the 

order and the fact that the order was placed by a 

Shire Council it is reasonably clear that the 

order itself by implication, made known to the 


40 defendant the purpose for which it proposed to use 

the tractor. However, I see no ground for infer 
trig that the making known to the defendant of the 

ptXPpO e for which the plaintiff v/as purchasing the 

tractor, i.e. by the language of the order, v/as 

such as to show that the buyer relied upon the 

seller's skill or judgment a.s to the fitness or 

lit ability of the tractor named for such work,
to LI
'ill	he order itself naming, as if did, the particular 

ractor which the plaintiff wished to purchase, if 
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considered without regard to the other facts brought 

out in evidence, would point either to the Council 

having satisfied itself previously that the tractor 

was suitable for the purpose in mind or to the 

Council being prepared to accept the risk of the 

tractor being suitable for that purpose. Consider
ing the order in the light of the facts disclosed 

in evidence - which, in my view, is the correct 

approach - the proper inference is that the Council 

had already satisfied itself that the tractor was
 
suitable for the purpose it had -in mind. 


The order did not specify the size or the 

type of the cable dozer to be fitted to the tractor. 

This being so, it may well be that there was an im
plied obligation on the seller to procure and 

affix a cable dozer of a size and shape suitable 

for attachment tc the tractor and of a size, shape 

and strength suitable for roadway work, such mat
ters being "within the particular province entirely 

left to the seller's skill and judgment" (Cammell

Laird case, supra at p.428 and (1953) 2 K.B.141 at 

193-4). However, it is not necessary to pursue 

this point, as no case was sought to be made before 

the trial Judge or on the hearing of this appeal 

along those lines. The complaint was not that the 

cable dozer was in any way unsuitable for the par
ticular tractor or for the work proposed, but that 

the tractor was not sufficiently robust to stand 

up to road construction work of the type referred 

to in the first count, i.e. pushing the cable dozer,

dragging a large scraper scoop and clearing land. 

In this connection it is to be observed that, al
though all three counts in the declaration alleged 

the sale of the tractor equipped with a cable dozer 

- as was the fact - the case appears to have been 

fought before the trial Judge ana was argued on 

appeal on the basis that the subject matter of the 

contract was a tractor, without attachments, pur
chased by the plaintiff for use, with or without 

attachments, in road construction and maintenance

work. 


The order described the tractor as a Breda 

70D Crawler tractor, which was the name or descrip
tion of the tractor used in the illustrated pam
phlet referred to earlier. As no argument was 

addressed to the Court on behalf of the defendant 

that the proviso to s,19(l) of the Act was applic
able on the ground that the sale was "of a 

specified article under its patent or other trade 

name" it is not necessary to pursue this point
 
further. 


For the reasons indicated above I am of the 

opinion that no ground has been shown for inter
fering with the decision of the trial Judge and 

that accordingly the appeal should be dismissed 

with costs. 
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No. 21 


RULE OP THE SUPREME COURT 


IN LIE SUHlIT.IL COURT 


OP HEW SOUTH WALES No.1776 of 1954 


BETWEEN 


THE COUNCIL OP THE SHIRE OP ASHFORD 

Plaintiff (Appellant) 


- and -


DEPENDABLE IIOTORS PTY. LIMITED 

Defendant (Respondent) 


WEDNESDAY the 10th day of SEPTEMBER, 1958. 


•THIS APPEAL coming on to be heard on the 31st day 

of July, 1958 and the first day of August, 1958 

WHEREUPON AND UPON READING the Appeal Book filed 

herein AND UPON HEARING what was alleged by Mr.C.L. 

D. Mears of Queens Counsel with whom appeared Mr. 

D.I. Cassidy of Counsel on behalf of the Appellant 

AND UPON HEARING Mr. R.G. Reynolds of Counsel with 

whom appeared Mr.J.B. Sinclair of Counsel on behalf 

of the Respondent IT WAS ORDERED on the 10th day 

of September, 1958 that a verdict and judgment for 

the Defendant on the first count of the Plaintiffs 

Declaration be set aside and in its place a verdict 

and judgment entered for the Plaintiff for £4915.0.0. 

and IT WAS FURTHER ORDERED that the costs of the 

Appeal should be paid by the Respondent which 

should have a Certificate under Section 6 of the 

Suitors Fund Act. 


By the Court 


For the Prothonotary 


CHIEF CLERK. 
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Supreme Court. 
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In the ITo. 22 

High Court of 

Australia NOTICE OF APPEAL 


IN THE HIGH COURT OF AUSTRALIA ) 
No. 22 

NEW SOUTH WALES REGISTRY ) No. 67 of 1958 
Ilotice " of 


Appeal. Q1T APPEAIj prom sUpreme Court of Hew 

18th September, South "Wales 

1958. — 


BETWEEN 


DEPENDABLE MOTORS PTY. LIMITED Appellant 

- and -


THE COUNCIL OF THE SHIRE OF ASEFORD 10 

Respondent 


NOTICE OF APPEAL 

TAKE NOTICE that the Appellant herein appeals to 

the High Court of Australia from the whole of the 

order and judgment of the Full Court of the Supreme 

Court of Hew South Wales pronounced herein on the 

10th day of September 1958 in which the present 

Appellant was the Respondent (Defendant) and the 

present Respondent was the Appellant (plaintiff). 


ORDER APPEALED IROMs That a verdict and judgment 20 

for the Defendant on the first count of the Plain
tiff's declaration be set aside and in its place a 

verdict and judgment entered for the Plaintiff for 

£4915. The costs of the appeal to be paid by the 

present Appellant which should have a Certificate 

under Section 6 of the Suitors Fund Act. 


GROUNDS RELIED UPON IN SUPPORT 01? THE APPEALs 


1.	 That upon the evidence there was no term in 

the contract sued upon that the tractor sold 

was reasonably fit for the purposes assigned 30 

in the first count of the declaration. 


2.	 That the Court v/as in error in holding that 

the buyer made known to the seller the pur
poses for which it required the goods so as 

to show that the buyer relied on the seller's 

skill and judgment. 




288. 


3.	 That the Court was in error in holding that 

tho "buyer ir> fact relied on the seller's 

skill and judgment. 


4.	 That the inferences drawn by the majority of 

the Full Court of New South Wales wore in
c o rr cc t ly dr axni . 


5.	 That vhe facts and inferences from the facts 

were correctly found and drawn 'by the learned 

trial Judge. 


10 	 JTJDGILUNT THAT THE APPELLANT SEEKS; That the order 
of the Full Court of New South Wales "be set aside 
and that in lieu thereof the judgment of the trial 
Judge he restored and a verdict and judgment "be 
entered for the Appellant and that the Respondent 
do pay the costs of this appeal and of the appeal 
to the Full Court of the Supreme Court of New South 
Wales. 

FATED this 18th day of September 1958. 


Sgd. E.G. REYNOLDS. 


20	 COUNSEL FOR THE APPELLANT. 
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(a) 	sir owen dixon, c.j. 8th May 1959 

( b ) 	 iictinrnan, j. 8th May 1959 
(c) 	kitto, j. 8th May 1959 


40 	 (a" taylor, j. 8th May 1959 
(e ..'-jiJ • 'J • 8th May 1959 

Judgment delivered at Sydney on Fridav, 8th May 

1959. 
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REASONS FOR JUDGMENTT 


DEPENDABIE MOTORS PTY. LTD. 

- v -


THE COUNCIL OF THE SHIRE OF ASHFORD 


The view I take of this case may be thought 
too simple "but to me it appears to be no more than 
the result of a proper interpretation of the facts 
and a due application of the material rules of law. 
I say rules of law, although the case rises under 10 
sec.19(1) of the Sale of Goods Act 1923-1953 which 
corresponds with sec. 14(1) of the English Sale of 
Goods Act 1893. In doing so I mamayy not use the most 
appropriate expression because perhaps the rigidity
of the text, apparently an unavoidable feature of 
codification, and the consequent inadmissibility
of any resort to principle may account in part for 
the difficulty to which the case has given rise. 

The appeal comes to this Court from an order 
of the Full Court of the Supreme Court of Hew South 20 
Wales (Owen and Herron JJ., Hardie J. dissenting)
allowing an appeal from a judgment given by
Ferguson J. at the trial of an action without a 
jury. Ferguson J. entered judgment for the de
fendant but that judgment v/as reversed upon one 
count in the declaration. The action was brought 
by the purchaser of a tractor against the vendor 
and the count alleged an implied warranty of fit
ness for the purpose for which the tractor was 
purchased and claimed damages for breach of the 30 
warranty. It is the only count with which it is 
necessary for me to deal. Ferguson J. held that 
the count v/as not made out because it was not 
shewn that the buyer relied upon the skill and 

judgment of the seller. The majority of the Full 

Court were of the contrary opinion. 


The story of the tractor can be told briefly,

In the early part of the year 19 51 the Council of 

the Shire of Ashford, which is the plaintiff in 

the action and the re 

itself in need, more 

additional piece of r 

needed was a crawler 

blade". It possessed 

not want another for 

tractor with a capaci 


spondent in this Court, found 40 
or less immediate need, of an 

oad-making equipment. V/hat it 

tractor fitted with a "dozer 

a power control unit and did 

the machine. But it needed a 

ty to draw a scraper scoop or 
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the like. At that time any of the well-known 

American or English machines of the kind the Coun
cil required v/as unprocurable, at all events it 

could not be obtained without waiting a long time. 

But an agent for motor vehicles and machinery at 

Xnverell brought under the notice of the Shire 

Clerk and President the fact that there was or 

might be available a tractor made in Italy and 

called by the name Breda. The agent represented 


 the Dependable Motors Pty. ltd., a company which 

is the defendant in the action and the appellant 

in this Court. At its premises in Sydney the de
fendant Company had one or tv/o Breda tractors on 

hand, Model 70D. They had been obtained for "distribu
tion" from another company which doubtless was the 

importer. The tractors were in fact produced by 

the Societa Italiano Ernesto Breda. When complaints 

reached the Italian Societa later about the failure 

of the performance of the tractor as a road imple

 raent, they wrote that it was supplied by them for 
agriculture and not for industrial use. In fact 
there v/as a brass plate upon the tractor bearing 
the words "Trattori Agricoli" and it is now common 
ground that it v/as not fit for the heavy v/ork of 
road making and maintenance, the only purpose for 
which the Council wanted it. When the agent at 
Inverell told the Shire Clerk of the Breda Tractors 
at Dependable Motors Pty. Ltd., he gave him a 
pamphlet depicting them and some further particu

 lars. The Shire Clerk discussed the matter with 
the President and over the telephone with some 
councillors. It was a country shire, the council
lors lived in different places many miles apart 
and notwithstanding that the purchase of so costly 
a machine can scarcely have been regarded as a 
small matter, that v/as the way of doing business. 
With their approval and perhaps at the instance of 
the President the Clerk took the next step. Very
shortly before this time the Council had appointed 

 a new engineer. He v/as to take up his duties on 
2nd April 1951, that is in about three weeks time. 
He v/as the engineer of another shire and the time 
of his service with that municipality had not 
quite come to an end, but he had gone down to 
Sydney to attend the Annual Conference of Local 
Government Engineers. The step which the Shire 
Clerk took was to telephone to the engineer desig
nate in Sydney and request him to go to the show
rooms or shop of the Dependable Motors Pty. Ltd., 

 ask for a Mr. Oorney, inspect the tractor and see 
if it was suitable for the v/ork required. The 
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engineer designate followed his instructions and 
then telephoned to the Shire Clerk. The visit to 
Dependable Motors Pty. Ltd. seems to have been on 
Monday, 12th March 1951, and the Clerk says that 
the engineer telephoned back within a day or two 
of his message. The witnesses were deposing to 
conversations which took place nearly six years 
before and it would not be surprising if they gave 
only a condensed account of what was said. At all 
events the account of the Clerk of the telephone
report was simply that the engineer told him that 
he had inspected the tractor and that it seemed to 
him to have plenty of horse-power and was big 
enough for the work required. On this being com
municated, doubtless by telephone, to the President 
and the Councillors, the Clerk was instructed to 
purchase the tractor. The Shire Clerk on 16th 
March 1951 sent an order, on the Shire Council's 
order form, to Dependable Motors Pty. Ltd. in 
Sydney; the order was expressed to be for "1 Breda 
70D Crawler Tractor equipped with cable dozer but 
not a P.C.H. as quoted by your Inverell agent" 
naming him. P.C.U. stands for power control unit. 
The fact that the order was from a Shire Council 
and that the tractor was to be equipped with a 
cable dozer necessarily meant that the implement 
was bought for road work. Indeed Mr.Corney in his 
evidence said that there could be only one purpose 
for the dozer blade and that was road work and the 
fact that a Shire Council wanted the tractor for 
its operations meant that it was going to be used 
for road construction and the like. Moreover he 
said that his company had advertised the Breda 70D 
tractor as suitable for road work and tried to sell 
that model for road work. 

In due course the machine was invoiced and 

delivered to the Council. The invoice described 

the implement and gave the price under two head
ings, first a "Hew Breda Crawler tractor model 70D 

Serial Ho.4942; £5915": second a "cable-controlled
 
trail-builder fitted to tractor: £830". The invoice 

stated that a P.C.U. was not supplied and the net 

price ex store was £6745. For this price a cheque 

was sent by the Council. The invoice, as will be 

seen, shewed that a tractor equipped for road work 

was the subject of the sale. There is no doubt 

that the machine was not fit for that work. This 

was shewn by the hard experience of the Council in 

its attempts to employ the tractor for the purpose 

and the fact is no longer denied by the defendant.
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I would, imagine that if the liability of the 

seller in ouch circumstances were governed by the 

common law and not by the statutory formula a 

simple fincmng that the vendor sold the implement 

for the purpose of road making by the vendee would 

spell a warranty of fitness for that purpose. At 

all events that is what Bent C. J. thought. "If a 

man sells an article, he thereby warrants that it 

is merchantable, that it is fit for some purpose 


 .... If he sells it for a particular purpose, he 

therebv warrants it fit for that purpose." : Jone3 

v. Bright 1829 5 Bing. 533 at p.544s" 130 E.R. 1167 

at' p. H'7'2. Best O.J. stated the position simply. 

While the rule was affirmed without much loss of 

its simplicity of form, the underlying principle 

was expounded by Brett L.J. for the Court of Appeal 

in Randall v. Hewson 1877 L.R. 2 Q.B.D. 96. With 

perliaps more flexibility than the code allows, the 

law, so it appeared, sought the intention of the 


 parties by determining the real commercial or 

lousiness description of the thing forming the 

subject-matter of the transaction. "If the sub
ject-matter be an article or commodity to be used 

for a particular purpose the thing offered or 

delivered must answer that description, that is to 

say, it must be that article or commodity, and 

reasonably fit for the particular purpose." L.R. 

2 Q.B.D. at p.109. It is, of course, a matter of 

fact but I should say with some confidence that 


 the true sense of the transaction as it appears 

from the facts stated so far was the sale of a 

tractor for the particular purpose of road work, 

that is, road making and maintenance. It was never 

necessary that the purpose should, so to speak, be 

written out large. It was enough If the intention 

clearly appeared from the circumstances and the 

spoken and written word, the contract not being 

wholly reduced to writing. But the provision of 

the Sale of Goods Act sets a criterion which is 


 not necessarily the same, though it may be more 

exact in its application and it is that criterion 

which must govern the matter. It requires that 

the buyer shall expressly or by implication make 

known to the seller the particular purpose for 

which the goods are required so as to shew that 

tlie bi;yer relics on the seller's skill or judgment. 

It is said that the buyer, the Shire Council, never 

did this; and it was upon that ground that judg
ment passed fox- the defendant Dependable Motors Pty. 


 Ltd. at the trial before Ferguson J. There is, of 

course, an additional condition prescribed by the 
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p r o v i s i o n o f t h e S a l e o f G o o d s A c t , viz. the goods 
m u s t h e o f a d e s c r i p t i o n w h i c h i t is in the course 
o f t h e s e l l e r ' s b u s i n e s s t o s u p p l e y» but that condi
t i o n w a s . u n d e n i a b l y f u l f i l l e d . 

T h e r e a s o n w h y i t w a s h e l d t h a t t h e f i r s t 
c o n d i t i o n w a s n o t s a t i s f i e d w a s n o t b e c a u s e t h e 
p a r t i c u l a r p u r p o s e w a s n o t m a d e k n o w n t o t h e s e l l 
e r , d e p e n d a b l e M o t o r s P t y . L t d . , b u t b e c a u s e i t 
w a s n o t m a l e k n o w n s o a s t o s h e w t h a t t h e b u y e r , 
t h e S h i r e C o u n c i l , r e l i e d o n t h e c o m p a n y ' s s k i l l 10 
o r j u d g m e n t a n d p e r h a p s a l s o b e c a u s e i n a n y c a s e 
i t w a s n o t t h e S h i r e C o u n c i l t h a t s o m a d e i t k n o w n . 

How there is very strong ground in the evi
dence of the engineer designate for concluding 
that at the interview on 12th March 1951 between 
the engineer designate of the Shire Council and Mr. 
Corney at the premises in Sydney of Dependable 
Motors Pty. Ltd., the engineer did make known to 
that gentleman the particular purpose for which 
the implement v/as required by the Shire Council 20 and made it known so as to show that reliance was 
being placed on his skill and judgment. Mr.Corney 
was managing director of the company and there 
could be no question of his authority to speak for 
it on such a subject. But what Is said is that 
when he spoke he did not speak to an agent of the 
Shire Council authorised in that behalf. Any re
liance on his skill and judgment or ori that of his 
company was the reliance of the engineer designate 
not of the Shire Council; the President and Coun- 30 cillors had obtained v/hat guidance they needed from 
the Shire Clerk's report of what the engineer de
signate had said to the latter over the telephone, 
not from Mr. Corney. 

T h i s v i e v / o f t h e m a t t e r I am u n a b l e t o a c c e p t . 
I t a p p e a r s t o me t o d e p e n d u p o n d i s t i n c t i o n s b e 
t w e e n t h e c a p a c i t i e s o f t h e p e r s o n s b y whom t h e 
c o r p o r a t i o n ' s p a r t o f t h e b u s i n e s s v /as t r a n s a c t e d 
w h i c h r e f l e c t s n o t h i n g t h a t t h e p r o v i s i o n o f t h e 
S a l e o f G o o d s A c t r e q u i r e s , s t i l  l '._ess t h e l a v / o f 40 
a g e n c y . I n e f f e c t i t m e a n s a t r a n s f e r o f t h e 
r e s p o n s i b i l i t y f o r e v e r y s t e p i n t h e t r a n s a c t i o n 
t o t h e P r e s i d e n t a n d C o u n c i l l o r s a n d r e g a r d s t h e m 
a s t h e p e r s o n s w h o m u s t e x h i b i t a r e l i a n c e , w h i c h 
i s t h e i r o w n p e r s o n a l l y , u p o n t h e s k i l l a n d j u d g 
m e n t o f M r . C o r n e y o r o f h i s c o m p a n y . O r i  f i  t 
d o e s n o t d o t h a t i t t r e a t s t h e e n g i n e e r d e s i g n a t e 
a s a s t r a n g e r t o t h e c o r p o r a t i o n w h o d i d n o t r e p r e 
s e n t i t i n h i s d i s c u s s i o n w i t h M r . C o r n e y a n d c o u l d 
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not speak on its "behalf. In neither of these views 

can I agree. After all, when v/e speak of the Coun
cil of the Shire of Ashford and so name the plain
tiff in the proceedings v/o are naming the corporate 

body not the President and the Councillors. If 

there were no provisions in the local Government 

Act such as ooc.516 such a transaction as that in 

question might go through and none of the latter 

might ever be called upon even to give their assent 


 to it. The corporation must act by servants and 

agents. In any 'transaction carried through by a 

corporation different steps may be taken by differ
ent persons on its behalf and it often may be that 

it is only by combining their various actions that 

legal completeness can be given to a transaction, 

I see no reason why this should not be so in the 

negotiation of a contract for the purchase of goods 

and why the process should not be thus accomplished 

of making it known, to the seller that the corpora

 lion as buyer relies by its servants and agents 

upon the seller's skill and judgment. As to the 

capacity in which the engineer designate went to 

Dependable Motors Pty. Ltd. to inspect the tractor 

and to see I,ir.Corney, I can feel little double not
withstanding the brevity of the account given of 

his instructions from the Shire Clerk over the 

telephone. He was an engineer about to take over 

the office for the Shire Council involving the 

responsibility for road construction and mainten

 /.nee. If he had assumed office he v/ould be the 

natural, the inevitable, person to go into the 

proposal to purchase a tractor, to discuss the 

technical or engineering aspects with the suppli
ers, to inspect the implement and to advise the 

Shire Council. That is how he understood his com
mission, if one is to judge by what he did, and I 

should infer that that is what he v/as meant to do. 

According to his own account when he saw Mr .Corney 

on 12th March 1951, he gave him his name "and so 


 on" and said that lie v/as there on behalf of the 

Ashford Sliire Council. Mr.Corney says that he 

introduced himself as the Shire Engineer. The 

evidence of the engineer is that he inspected the 

tractor with Mr .Carney .and that they had a long 

discussion about its various features including 

its weight and horsepower. Then the engineer's 

evidence proceeded: "he said, 'It is a very re
putable firm. It is a very big firm engaged in 

the manufacture of locomotives as well as tractors. 


 It is quite an outstanding firm in Italy,' and he 

added that there was no doubt e.bout the quality of 
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the machine or the quality of the tracks. Then I 

said to him, "Will this machine do the work we 

expect it to do." and he replied "What do you 

expect it to do." I said, "It will "be engaged 

entirely on road construction work", and he said, 
-ii 

"What does that entail." I 3 aid "Clearing, some 

clearing and a lot of dozer worl arid quite a lot 

of scoop work. The Council had ilready purchased 

a 6-8 yard scraper scoop". ... I then said, "this 

tractor will be required to haul that scoop. Will 10 

it be capable of doing that." and he replied, 
"Yes. That is the type of work the tractor is built 
for. It is just the type of work to suit it." I 
then said, "The Council does require a dozer 
blade", and he said, "Yes. I know something about 
that. They want the dozer blade to fit on to the 
tractor". I then said, "That is right. Do you 
know a reputable firm which is capable of building 
a good blade". Mr. Corney named the firm he would 
employ and the conversation ended with a question 20 from the engineer about the blade being capable of 
doing the work and being suitable for the. machine, 
to which Mr.Corney gave an affirmative reply, add
ing that he would see that a proper sized blade 
was fitted to the machine. 

Evidence as to the engineer's beliefs, as to 

the result upon his mind of this conversation, was 

shut out but there can be no doubt that his reli
ance on Mr .Corney's skill and judgment was suffi
cient to satisfy the standard set by the provision 30 

of the Sale of Goods Act. There is no point in 

discussing in this case the precise degree of 

actual reliance required, how it must be exhibited 

and what presumptively shews it. As Hardie J. 

pointed out in his dissenting judgment a diverg
ence of view about some matters affecting the 

application of the provision may be found in 

utterances of high authority; among such matters 

are those I have mentioned. Cf. the cases cited 

by his Honour, Manchester Liners Ltd. v. Rea Ltd. 40 

1922 2 A.C. 74; the extract from The opinion of 

Lord Sumner in Medway Oil and Storage Co. Ltd. v. 

Silica Gel Corpor'ation reporFTTn ~33 Com. Cases 

Ty5 and set out u i T C.L.R. at p. 415, and Cammell 

Laird & Co. v. Manganese Bronze & Brass Co. Ltd. 

1834 A.C. 402. There is no~point"Tiere in discuss
ing these matters' because so far as the engineer 

designate is concerned plainly his evidence means 

that he exhibited an ample reliance on the seller's 

skill and judgment and in respect of the very 50 
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natters which in. the result involved the unfitness 

of the implement. A real difficulty arises "because 

Mr.Corney in his evidence denied that the critical 

at at orient v/as actually made that the implement was 

to be used for road making or that the question v/as 

asked whether it would do the work. He says that 

he knew that that was the purpose for which the 

Shire Council wanted the tractor and the dozer 

blade, it was the only purpose for wanting an im

3.0	 plement so equipped, and he says that he v/ould not 

have hesitated to tell the engineer that the imple-


X' , 
ment v/as suitable for the Shire Council's road work 

had he beer, as Iced, but he denies' that he was asked. 

Unfortunately in his judgment Ferguson J does not 

explicitly resolve the conflict. His Honour, re
ferring tc the evidence that Mr.Corney was informed 

of the purpose for which the tractor was required, 

said: "Mr. Corncy says he was not specifically so 

informed; but as it v/as a Shire Council that re

20 	 quired it - and with a dozer blade attached - he 
loiow it would be used for Council operations, 
including road work. On this evidence, and from 
the terms of tie order subsequently sent, I am 
satisfied that the plaintiff, if not expressly, at 
least impliedly made knov/n to the defendant the 
particular purpose for which the tractor was re
quired." Any course is to be preferred to sending 
this case down for further hearing after all the 
years that have id since transaction took 30 	 place and in the Supreme Court Herron J. after a 

full examination of the record felt that he v/as 

justified in going beyond the precise statement of 

Ferguson J. and carrying the findings of fact to 

their full conclusion. It is indeed difficult to 

believe that ir. the interview in question one way 

or another the purpose for which the implement was 

required v/as not made known to Mr,Corney so as to 

shew that reliance v/as being placed on his skill 

or judgment or that of Dependable Motors Pty. ltd. 
40 	 speaking through him. In the circumstances, I 

think that the appeal should be decided on this 

basic of fact. 


The case seems to-me on that footing to come 

down not so much to a question of the effect of 

Sec, 19(1) of the Sale of Goods Act 1923-1953 
(N.S.W.) as to one' conception of how a corpora
tion or any other organization may proceed 

through its servants and agents in negotiating an 

important purchase. True the engineer designate 


50 was only proleptically the servant of the corpora
tion. But that did not prevent his being its 
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agent for the purpose of dealing with the fitness 

of the implement and moreover, heheld himself out 

as the engineer. There was no reason why he should 

distinguish, for the purpose in hand, between his 

then position as a designate and his position when 

three weeks later he should enter upon his duties. 

Her does there seem to me to be any reason to 

trouble about the scope of his authority. Of 

course he had no authority to conclude a contract. 

But for purposes of ascertaining the suitability 10 

of the implement for the Shire Council's purposes 

he "represented" the corporation on that occasion. 

Doubtless his instructions, as deposed to by the 

Shire Clerk, may read as c ompenct x oil 3 to the point 

of casualness. It is not however the custom of 

the country to expatiate upon what is obviously 

involved in the competent performance of a commis
sion, particularly when it is entrusted to a man 

who is on his own ground in executing it. He him
self was not asked about his instructions, But in 20 

any case he performed his mission in the manner 

lie described and all he did has been adopted by 

the corporation. 


In my opinion the appeal should be dismissed. 


DEPENDABLE MOTORS PTY. LTD. 

v. 


THE COUNCIL OF THE SHIRE OF ASHFORD 


The contract of sale now being considered re
sulted from the acceptance and completion by the 

appellant of a written order, specifying a "Breda 30 

70D Crawler tractor" equipped with a cable dozer. 

The order was sent by the respondent's shire clerk 

with the approval of the President and the other 

members of the Council. The tractor was the pro
duct of the Breda company in Italy, The manufac
turer's label indicated that it was a farm tractor. 

This tractor is an automotive vehicle provided with 

a crawling tread. It seems that its use in agri
culture would be to draw or haul agricultural' 

implements A cable dozer fitted to a tractor is 40 

a permanent attachment. In the combination, the 

tractor is a prime mover for working the bulldozer, 

backwards and forwards. The tractor however may 

still be used to drag an. earth-moving implement
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s u c h a s a s c r a p e r s c o o p . T h e
t o r a n d d o z e r b l a d e s
f r o m t h e a p p e l l a n t v / a s u s e d ,
t h e c o u r s e o f m a k i n g r o a d s ,

 c o m b i n a t i o n o f t r a c 
 "by t h e r e s p o n d e n t 

 b y t h e r e s p o n d e n t , i n 
 t o c l e a r t r e e s f r o m 

l a n d a n d t o d r a g a s c r a p e r s c o o p t o s h i f t s o i l . 
T h e t r a c t o r w a s a n e f f i c i e n t m a c h i n e o f i t s t y p e . 
I t s p o w e r b u t n o t i t  s w e i g h t w a s a d e q u a t e f o r t h e 
r o a d - m a k i n g o p e r a t i o n s , a n d i t s t r a c k s w e r e n o t 
s t r o n g e n o u g h . T h e r e s u l t w a s t h a t i n a s h o r t 

10 	 time the tractor b e c a m e u n s e r v i c e a b l e . 

In the action the respondent alleged under 

s.19 subs.(1) of the Sale of Goods Act 1923 

(H.S.Y/.) tliot it was an implied condition of the 

contract of sale that the tractor should be fit 

for the purpose of operating the dozer blade fit
ted to it and a scoop, in the course of . making 

roads. 


The first question is whether the respondent 

expressly or by implication made known to the 


20 	 appellant the particular purpose for which the 
tractor was required. The principles governing 
the application of the opening words of s,19(l) 
on which this question depends, are explained in 
Manchester Liners Limited v. Ilea Limited (1922) 2 
A.C. 74 and Gammell Laird & Company Limited v. 

The Manganeseldronze and Brass Company Limited 

(1934) A.C. 402 at pp.422-423. The order as ex
pressed v/as not merely for a tractor, but for the 

tractor of the type specified, made,, in effect, 


30 	 into a bulldozer. I am of the opinion that the 

appellant as a trader in tractors and bulldozing 

equipment must have known that the making of roads 

v/as a responsibility of a shire council. I think 

that the right conclusion to draw from the terms 

of the order, and the identity of the buyer, is 

that the particular purpose for which the respond
ent wanted the tractor v/as for roadwork, v/hich 

necessitated bulldozing and the shifting of earth 

by a scoop drawn by the tractor. Mr. Corney, the 


40 	 appellant's managing director, admitted in cross
examination that the wording of the order suggested 

that the purpose for which the tractor was required 

was roadwork, because the order included the dozer 

blade. 
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AUs t r a l i a 


Ho. 23 


R e a s o n s f o r 
J u d g m e n t . 

8th M a y , 1959. 
(b) McTierman, 

J. 

- continued. 


T h e t r a c t o r v / a s i n s p e c t e d b y M r . B o w m a n b e f o r e 
t h e o r d e r w a s g i v e n . l i e w a s t h e n n o t i n t h e s e r 
v i c e o f t h e r e s p o n d e n t , b u t t h e C o u n c i l h a d d e c i d e d 
t o a p p o i n t h i m as i t s s h i r e e n g i n e e r , a p o s i t i o n 
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I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


Ho. 23 


Reasons for 

Judgment, 


8th May, 1959. 


(h) McTierman, 

J. 
- continued. 


which was then vacant. He said in evidence that 

at the inspection he told Corney that the respond
ent required the tractor for bulldozing and shift
ing soil, by means of a scraper scoop, in the 

course of making roads. Corney denied this, and 

the conflict of evidence v/as not resolved at the 

trial. It was contended for the appellant that 

if Bowman's evidence on the point is correct he, 

and not the respondent, made known the purposes 

for which the tractor was required, because Bow
man's only part in the transaction was that of an 

expert advising the buyer, and he had no authority 

from the respondent to negotiate a sale. However, 

his inspection of the tractor and Interview with Corney 

were connected with the proposed sale. If Bowman, 

in fact, told Corney that the respondent required 

the tractor for the particular purposes which have 

been mentioned, that fact was relevant to the issue 

whether the buyer had made known those pXO? p 0 S G S to 

the seller. Before the inspection took place, the 

appellant's agent at Inverell, whose name v/as 

Wilkins, had in effect offered the tractor for 

sale to the respondent. The inspection v/as a 

sequel to the agent's communication of the offer 

to the shire clerk, lord Sumner said in Medway 

Oil & Storage Co. Ltd. v. Silica Gel Corporation 

(l9'27-8)~3T Comm. Cases 195; "the izuyer's reliance 

is a question of fact to be answered by examining 

all that v/as said or done with regard to the pro
posed transaction on either side from its first 

inception to the conclusion of the agreement to 

purchase", I think that if Bowman mentioned the 

particular work which the respondent wanted to 

carry out with the tractor, that fact would be 

relevant to the issue whether the respondent made 
known to the appellant, before it purchased the 
tractor, the particular purpose for which it was 

required, I think it is not necessary to resolve 

the conflict of evidence to see whether the 

respondent's case as to making the purpose known 

was su/pported by that fact, because in my opinion 

its case on that point is made out upon the terms 

of the order and by the fact that the buyer was a 

Shire Council. It must be assumed, as I have said, 

that the appellant knew that it is a responsibility 

of a Shire Council to make and maintain roads. 


The next question is whether i"he respondent 

made known the particular purpose for which the 

tractor.was required so as to show that, as buyer, 

it relied on the skill or judgment of the appell
ant as seller. Lord Wright said in Caramell Laird 
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& C o m p a n y l i m i t e d v . T h e M a n g a n e s e B r o n z e a n d 
B r a s s ' C o m p a n y l a m t o d ? a ) a t p . 4 2 3 : ^uch a ( s u p r a 
r e l i a n c e m u s t b e a l i ' x r m a t i v e l y s h o w n ; t h e b u y e r 
m u s t b r i n g h o m e t o t h e r a i n d o f t h e s e l l e r t h a t h e 
i s r e l y i n g o n h i m i n s u c h a w a y t h a t t h e s e l l e r 
c o n b e t a k e n t o h a v e c o n t r a c t e d o n t h a t f o o t i n g . 
T h e r e l i a n c e i s t o b e t h e b a s i s o f a c o n t r a c t u a l 
o b l i g a t i o n . " 

T h e c i r c u m s t a n c e s i n w h i c h t h e a p p e l l a n t ' s 
a g e n t , W i l k i n s , n o t i f i e d t h e s h i r e c l e r k t h a t h i s 
p r i n c i p a l s h a d a B r e d a t r a c t o r f o r s a l e w e r e t h a t 
t h e r e s p o n d e n t w a s i n u r g e n t n e e d o f a t r a c t o r t o 
o p e r a t e a s c r a p e r s c o o p w h i c h i  t h a d i n i t  s 
p o s s e s s i o n . T h e r e s p o n d e n t w a s a p p a r e n t l y m o r e 
u s e d t o t r a c t o r s o f E n g l i s h a n d A m e r i c a n m a n u f a c 
t u r e t h a n t o t h o s e o f t h e t y p e o f f e r e d b y W i l k i n s . 
T h e r e s p o n d e n t h a d d e c i d e d t o a p p o i n t Bowman a s 
i t s s h i r e e n g i n e e r , a n d k n e w t h a t h i s e x p e r i e n c e 
e x t e n d e d t o r o a d c o n s t r u c t i o n a n d t o t h e u s e o f 
t r a c t o r s a n d o t h e r m a c h i n e r y f o r t h a t p u r p o s e . T h e 
r e s p o n d e n t h a d n o shire engineer of i t s o w n . B o w m a n 
h a d n o t y e t r e s i g n e d f r o m t h e s e r v i c e o f a n o t h e r 
C o u n c i l , b u t h e w a s a w a y a t t e n d i n g a n e n g i n e e r s ' 
c o n f e r e n c e i  n S y d n e y . B o w m a n ' s a p p o i n t m e n t b y t h e 
r e s p o n d e n t a s s h i r e e n g i n e e r t o o k e f f e c t a f t e r t h e 
o r d e r f o r t h e t r a c t o r w a s g i v e n . H e d i d n o t m a k e 
t h e i n s p e c t i o n o f t h e t r a c t o r i n t h e c a p a c i t y o f a 
t e m p o r a r y s e r v a n t o f t h e r e s p o n d e n t . H i s m i s s i o n 
t o t h e a p p e l l a n t ' s p r e m i s e s w a s t o h a v e a l o o k a t 
t h e t r a c t o r s p o k e n o f b y W i l k i n s , a n d s e e i f h e 
t h o u g h t i t w a s s u i t a b l e f o r t h e r e s p o n d e n t ' s p u r 
p o s e s . B o w m a n m e t C o r n e y , a n d s a i d t h a t h e c a m e 
o n b e h a l f o f t h e r e s p o n d e n t , a n d t h a t h e u n d e r s t o o d 
t h e r e s p o n d e n t w a s i n t e r e s t e d i  n a t r a c t o r w h i c h 
t h e a p p e l l a n t h a d f o r s a l e . A c c o r d i n g t o B o w m a n ' s 
e v i d e n c e , h e s a i d t o C o r n e y : " C a n y o u t e l  l me 
a n y t h i n g a b o u t i t " , a n d C o r n e y s a i d t h a t i t w a s 
m a d e o f s p e c i a l s t e e l w i t h " h i g h w e a r - r e s i s t a n c e 
q u a l i t i e s " . B o w m a n s a i d t h a t h e p o i n t e d o u t t o 
C o r n e y t h a t i t  s t r a d e s w e r e " u n o r t h o d o x " a n d b o t h 
o f t h e m i n s p e c t e d i t u n d e r n e a t h ; a l s o t h a t h e 
a s k e d C o r n e y w h e t h e r t h e t r a c t o r ' s w e i g h t w a s " a 
b i t l o w " , c o m p a r e d w i t h i t s h i g h h o r s e - p o w e r , a n d 
C o r n e y s a i d i t w a s n o t . T h e n , a c c o r d i n g t o B o w m a n , 
h e t o l d Comey t h a t t h e r e s p o n d e n t r e q u i r e d t h e 
t r a c t o r f o r u s e i n m a k i n g r o a d s a n d i n a n s w e r t o 
C o r n e y ' s q u e s t i o n s , g a v e d e t a i l s o f w h a t t h a t i n 
v o l v e d . T h e l a s t t h i n g w h i c h B o w m a n s a i d t o C o r n e y 
w a s " I w i l l t e l l t h e c l e r k a b o u t t h i s v i e w a n d h e 
w i l  l p r o b a b l y s e n d y o u a n o r d e r f o r t h e t r a c t o r " . 

I n t h e 

H i g h . C o u r t o f 


A u s t r a l i a 


H o . 23 

R e a s o n s f o r 
J u d g m e n t . 

8 t h May, 195 9 

(b) McHerman, 

J. 

- c o n t i n u e d . 
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I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


No. 23 


Reasons for 

Judgment. 

8th May, 1959. 


(b) McHerman, 

J. 

- continued. 


This statement would have conveyed to Corney that 

Bowman intended to tell the shire clerk about what 

he himself observed at the inspection rather than 

what Corney said about it. Bowman did not, in fact, 

report to the shire clerk anything which Corney 

told him. His re-port was an oral one. It stated 

that the tractor "seemed to have plenty of horse
power and was big enough for the work we required". 

The report was communicated by the shire clerk, Mr. 

Heywood, to all the members of the Council. Subse- 10 

quently, he received instructions from the Presi
dent, Mr. Black, to purchase the tractor. The 

order was then sent by Mr. Heywood to the appellant. 

Mr. Black gave this evidence: 


"Q. Bo you remember the Shire Clerk ringing up 

concerning the possibility of purchasing a Breda 

tractor: A. Yes. 


Q.	 Did you give him certain instructions so far as 

Mr. Bowman was concerned: A. He was to see 

the tractor. He came down to the Engineer's 20 

conference in Sydney and he was to look at the 

tractor while he was down here and to report on 

it - to tell us whether it was suitable or not. 


Q.	 Subsequent to that conversation with the Shire 

Clerk did he contact you on the telephone again 

- subsequent to Mr. Bowman's visit to Mr.Corney: 

A. I cannot remember any other subsequent con
versation, except that he rang me up at one 

period and asked for Council's - that was a 

later date, when I asked him to ring Council and 30 

get their approval, 


Q.	 That is what I want: A. He rang me up and I 

instructed hira to ring other councillors. We 

had a report from Mr. Bowman, apparently, that 

the tractor was suitable for the work which we 

required it for. 


Q.	 Had the Shire Clerk told you that: A. Yes. 

I instructed him to ring the other Councillors. 

Those Councillors live from 30 to 40 miles 

apart. It is not possible to call a meeting at 40 

all times. We ring them up. When he rang back 

and said the rest of the Councillors were quite 

in accordance with the buying of the new tractor 

I instructed the Shire Clerk to put in a formal 

order for the tractor. 


Q.	 Did you rely on the Engineer's report: A. I 

had nothing else to rely on. 
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Q. Did you rely on it: A. Yes. I did. 


Q.	 Y/as that the reason why you purchased the 

trad;or: A. Yes." 


Ilr. Justice Ferguson, who tried the action, 

v/as of the opinion that the respondent did not 

affirmatively show that it relied on the appell
ant's skill or judgment. His view v/as that the 

evidence v/as "more susceptible to the inference 

that there was no such reliance than that there 


.0 	 was". He found that it was Bowman's report" and 

not any reliance upon the seller's skill or judg
ment that induecd the purchase". Mr.Justice 

Ferguson added "Indeed so far as the President is 

concerned, he said so". 


The Full Court had power in the appeal, which 

the ores ent respondent brought, to make findings 

of fact, and tc assess damages: Supreme Court 

Procedure Act 1900 s.5. The Court, by a majority, 

reversed the decision of Mr.Jus bice Ferguson on 


20 the question whether the respondent had relied on 

the appellant's skill or judgment. Mr. Justice 

Owen with whom Mr. Justice Herron, in a separate 

judgment, agreed said: "It is true, as the learned 

trial Judge said, that the plaintiff relied upon 

its agent Bowman's favourable report, but does that 

necessarily end the matter:" Both learned judges 

thought not. Their view was that Bowman relied on 

v/hat "Corney told him, and as the respondent relied 

on Bowman's report, made as it v/as after his inter

30 view with Corney, it followed that the respondent 

relied through. Bowman on Corney's skill or judg
ment . 


Dixon J. (as he then v/as) pointed out in 

Australian Knitting Mills Ltd. y Grant 50 G.L,R. 

"4X6" "that "the propositions oY~Eord Sumner in Medv/ay 

Oil Storage (Jo. Ltd. v • o ilica Gel Corporation 

"("supra) empYhasize thaw the words of ~s .14 (1) oT 

the Sale of Goods Act 1893 require, "actual reliance 

upon the skill or judgment of the seller as a 


40 	 material inducement to the buyer". S.19 (1) is 

identical with s,14(l). Reliance by the buyer on 

the seller's skill or judgment may be shown to 

have been made vicariously. In that case the re
liance is actual. 


Lord Sumner said in the Medway Oil and Storage 

Bii» v. Silica Gel Corporation that the words 


oft;. 14(I) do" 3lot mean t'Kaf"~Trreliance on the sell
er's skill or judgment is to be exclusive of all 


I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


Ho. 25 


Reasons for 

Judgment. 


8th May, 1959 


(b) McTierman, 

J. 

- continued. 




I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


H o . 2 3 

Reasons for 

Judgment. 

3th May, 1959 


(b) McTierman, 

J. 

- continued. 
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reliance on anything else, on the advice, for ex
ample, of the buyer's own experts ... Indeed it 

would not be possible to be sure that the element 

of reliance on the seller entered into the matter 

at all unless the buyer made some statement to 

that effect. It follows that the reliance in 

question must be such as to constitute a substan
tial and effective inducement which leads the buyer 

to agree to purchase the commodity." By sending 

Bowman, an expert, to look at the tractor the 10 
respondent scarcely exhibited to Corney that it 

was relying upon the seller's skill or judgment 

and nothing else. If independently of Bowman, the 

respondent relied at all on the appellant's skill 

or judgment, the evidence of Mr. Black proved that
such reliance was not the substantial and effec
tive inducement that led to the purchase. Even 

though Bowman was not familiar with the tractor, 

and by asking Corney questions appeared to be 

relying on his skill or judgment, Bowman was ex 20 hibiting his own reliance, not that of the respond
ent, as buyer. I cannot infer from the evidence 

that the respondent showed reliance by the agency 

of Bowman on the appellant's skill or judgment. It 

seems to me to be a contradiction to say that an 

expert appointed by a person proposing to buy a 

commodity, to advise him whether or not he should 

do so, is an agent by whom that person manifests 

to the person who has the commodity for sale that 

the former relies on his skill or judgment, If he 30 
does rely on the seller's skill or judgment such 
reliance is not exhibited by the agency of the 
expert. It cannot be supposed that any igns of 
roliance by Bowman on Corney's skill or judgment 

wore manifest: .tions to Corney tin the respondent 

relied on his skill or judgment ,„ 


lord Sumner said m Medwav Oil and Storage Co, 

Ltd. v. Silica Gel Corporal .011 T upj aj! "Tli is 

warranty Though ho doubt "an implied one is still 

contractual, and just as the seller may refuse to 40 
contract except upon terms of an ei press exclusion 

of it so he cannot be supposed to consent to the 

liability which it involves, unless the buyer's 

reliance on him, on which the liability rests, is 

shown and shown to him." Whatever reliance on 

Corney's skill or judgment Bowman exhibited was, 

in fact, his own reliance, not the respondent's 
It is not in my opinion a correct application of 
the subsection to impute Bowman's reliance, if any, 
to the respondent. If his reliance is imputed to 50 
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the respondent 011 the footing that it v/as .induced 
by Bowman's report, the reliance would be only 
notional or suppositional so far as the respondent 
v/as concerned. But the words of the subsection 
require, as stated above, an actual reliance by 
the buyer 011 the seller's skill or judgment opera
ting as the material inducement. It is clear that 
the respondent's intention v/as to rely upon Bowman's 
advice. He had no instructions to report v/hat 

10 Corney or any salesman said. Indeed, Bowman was 

asked to base a report on what he observed, not on 

v/hat lie was told. The respondent expected that 

Bowman would make up his own mind about the trac
tor, not merely gather information from the appel
lant on which the respondent would make a decision. 

In fact, Bowman did not report anything that Corney 

said to him. Bowman's report was the product of 

his own skill and judgment as an expert, not of 

Corney's skill or judgment. In my view, Mr.Justice 


20 Ferguson in referring to Bowman as the council's 

own engineer" meant by that expression that Bowman 

was -present in the capacity of an independent ex
pert end not as an officer or servant of the 

respondent. I am of the opinion that the respond
ent was not led by reliance of the appellant's 

skill or judgment to purchase the tractor and the 

decision of Mr.Justice Ferguson was right. 


It was contended for the respondent .."that 

Bowman's instructions were limited to matters by 


30 looking at the tractor, and that the instructions 

left room for sufficient reliance by the respond
ent on the appellant's skill or judgment in respect 

of matters intrinsic to the design; and that these 

matters were the cause of the failure of the trac
tor. In regard to these contentions, it is suffi
cient to say that the evidence does not admit of 

any such limitation being placed upon the instruc
t ions. 


I would allow the appeal and restore the 

4  0 verdict and judgment for the defendant on the 


rirst count of the declaration at the trial. 


I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


Ho. 23 


Reasons for 

Judgment. 


8th May, 1959 


(b) McTierman, 

J. 

- continued. 
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DEPENDABLE MOTORS ITT. LIMITED 


v. 


THE COUNCIL OF THE SHIRE OF ASHFORD 


This appeal relates to the sale of a tractor 

by the appellant to the respondent, and the only 

question on the appeal is whether there was in the 

contract of sale an implied condition as to the 

fitness of the tractor for a particular purpose. 

That depends on s. 2-9(1) of the Sale of Goods Act. 

1923 (N.S.W.). The appellant, a company dealing 10 

in motor vehicles, does not deny that to supply 

gGods of a description which comprehends such a 

tractor as it sold to the respondent was within 

the course of its business. The respondent, the 

Council of a local government area, required a 

tractor fit for the particular purpose of road 

construction work involving clearing and the 

dragging of a scoop. Before the sale, this pur
pose was made known to the appellant, for an 

engineer named Bowman, in the course of inspecting 20 

the tractor at the request of the Council, explain
ed. to the appellant's managing director, a man 

named Oorney, for what work the tractor was re
quired, and Corney assured Bowman that the tractor 

was fit for that purpose. (At the trial there was 

a conflict of evidence as to this between Bowman 

and Corney, but in the Full Court of the Supreme 

Court Bowman's evidence on this point was treated 

as correct, and in this Court the appellant's 

counsel, no doubt because the prospect of a new 30 

trial was uninviting, agreed that we should do 

likewise. Moreover, Bowman's evidence on the 

point accords with the probabilities). But the 

terms of s.19 (1) were not satisfied unless the 

evidence established (1) that the making known of 

the purpose to the appellant by Bowman was a mak
ing known (a) by the Council and (b) so as to show 

that the Council was relying on the appellant's 

skill and judgment, and (2) that the Council in 

buying the tractor did in fact rely on the appel- 4-0 

lant's skill and judgment. 


I shall not go through the details of the 

evidence for they appear sufficiently in the judg
ments of other members of the Court. It is clear, 

I think, that the explanation of the purpose which 

Bowman gave to Corney was given in such terms and 

in such a context that a reliance at least by 




10


20 
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Bowman upon Carney's skill and judgment was a I n t h  e 

natter of reasonable inference to Corney and is a H i g  h C o u r  t  o f 

matter of reasonable inference to the Court - to A u s t r a l i  a 

adapt 'the language of ford Sumner in Manchester 

Liners . Reteaa LimiteLimitedd 19219222 22 A.C. 74 at p.
LimiteLimitedd vv A.C7~7I 
 Ho. 23
p0~. The exTpLaiiiTFior. w ;iven in reply to a quest
ion which Comey asked in order to "be in a position 
 Reasons for
to answer the question put him "by Bowman, whether 
 Judgment.
the tractor would do the work which the Council 

expected of it; and that question Corney could not 8th May, 1959 

have supposed that Bowman was asking for any other 

reason than that he was placing reliance on Corney's (c) Kitto, J. 

knowledge of the capabilities of the tractor and - continued. 

his judgment of their su ficiency for the contem
plated work. And why should the Court take a 

different view: We were invited to do 30 on "fcllG
•i-r\ r} r\ c*r\ r\Y\

ground that Bowman had large experience both of 

tractors and of the relevant type ox work, and 

that he had no reason to suppose that Comey knew 

as much about either as he did himself. But this 

particular type of tractor was new to Bowman,

whereas it was the business of Corney, as the deal
er, to know for what purposes he was justified in 

supplying hi goods. There was nothing to suggest 

that in this respect- Corney had less knowledge than 

Bowman might fairly have expected him to have or 

than he purported to have in fact. 


But was Bowman's position such that his making

known to Corney the purpose for which the tractor 

was required was a making known by the Council;

And, if so, was it a matter of reasonable inference 

to Corney, uid is is a matter of reasonable infer
once to the Cov.1r o uhat a reliance was placed upon 

norney's skill and judgment, not by Bowman alone 

but by the Council: The first question depends 

upon the interpretation to be placed upon the con
versation between Bowman and the Shire Clerk which 

.ed Bowman to interview Corney, Bowman, of course,

wa not ye. on the ;aff of the Council, but he had 


A
been appointed its Shire Engineer as from a date 

about three weeks ahead. Hie Shire Clerk knew that 

the appellant had a Breda, tractor for sale at its 

premises in Sydney; and he had ascertained where 

the premise: weJ J•e and that Corney v/as the appropri-
ate person in the appellant's organization to 

interview about the tractor. All this information 

he communicatea to Bowman, and, having authority

to do so, lie made on behalf of the council a re
quest which he described in evidence as being that 

Bowman should "go to Dependable Motors and have a 

look at the tractor, and see if he thought that it 




I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


Ho. 23 


Reasons for 

Judgment. 

8th M a y , 1959 
(c) Kitto, J. 

- continued. 
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was sufficient for the work we required". Bowman 

understood, and the Shire Clerk obviously knew thai
he understood, the nature of the work referred to. 


What was the task which the Covmcil thus en
trusted Bowman: The answer contended for by the 

appellant is, in effect, that Bowman was to qualify 

himself to express a personal opinion as to the 

fitness of the tractor for the Council's purposes, 

and was to express that opinion to the Council, 

and that is all. It was no doubt contemplated, 10 

says the appellant, that Bowman, besides inspect
ing the machine, might also discuss it with Corney; 

but whatever he might do was to be done on his own 

account only, and for the sole purpose of making 

up his own mind as to how he should reply to the 

ire Clerk's question. To give a reply with 


which he was himself satisfied, and that alone, 

was what the Council wanted him to do. 


I would not deny the possibility that a re
quest to a consulting engineer to make an expert 20 

examination of a piece of machinery ana to report 

whether he thought it fit for a particular purpose 

might in some circumstances have such a limited 

meaning, but the terms of the request and the cir
cumstances surrounding it would need to be very 

different from those which we have here to consider. 

The Shire Clerk's words as recounted in the evi
dence were terse in the extreme. But by concentra
ting too much on the limited terms in which he is 

said to have expressed himself and not enough on 30 

the situation as a whole, it is possible to miss, 

as I think the appellant's argument has missed, the 

true significance of the occasion. The Council, 

being a corporation, had to get someone to carry 

out for it that portion of the transaction which 

consisted in interviev/ing the sellers and inspect
ing the tractor for the purpose of deciding whether 

the councillors should consider the sale on the 

footing that the machine was fit for the contempla
ted work. The fact that Bowman was being sent off 40 

to inspect the machine at the seller's premises as 

the Council engineer ad hoc, was enough, I should 

think, to convey to anyone, in the absence of any
thing to suggest otherwise, that this, and no less, 

was what the Council wanted him to do. The appel
lant's argument seises upon the portion of the 

Shire Clerk's request which invited Bowman to 

report what he himself thought; it insists that 

what Bowman might think and what the Council might 
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think were two different things, and the Shire 

Clerk wan keeping them quite distinct for the 

reason that Bowman's opinion, when communicated to 

him, was to constitute simply the material, or 

some of the material, on which the Council would 

make up its own mind as to the fitness of the trac
tor. In my judgment, that is not the natural sense 

of the matter. Obviously the Council was not con
templating that anyone but Bowman should look at 


10 the tractor in the Council's interests, or should 

discuss with the seller its technical features or 

its adequacy for the work in view, or should sit in 

judgment on Bowman's opinion. To Bowman, the im
plication must have been clear, unless more wa3 

said than the evidence suggests, that the question 

of the fitness of the tractor for the Council's 

purpose was being handed over to him, so that he 

should have the responsibility of acting in all 

respects as a prospective buyer would act, up to 


20 the point of making up his mind - and that would 

mean for all practical purposes the Council's mind
whether the tractor was a suitable machine for the 

Council to buy. 


Prom this it must follow that the making known 

by Bowman to the appellant of the particular pur
pose of the Council was a making known by the Coun
cil itself so as to show a reliance by it on the 

appellant's skill and judgment. And Corney could 

not have thought otherwise. Bowman had introduced 


30 himself as the Council's engineer, and Coraey, as 

he acknowledged in giving evidence, dealt with him 

as such. Bowman, in speaking to Corney of what the 

Council expected, referred to the Council as "we"; 

and that entirely natural use of language provides 

a straw which shows exactly how the wind was blow
ing: they were dealing with one another on the 

basis that Bowman was to be identified with the 

Council so far as considering the fitness of the 

tractor for its work was concerned. 


40 Again, it follows from the interpretation 

which I have placed on the telephone conversation 

between the Shire Clerk and Bowman that the latter1 s 

reliance on Corney's skill and judgment was the 

Council's reliance. But, it is said, the Council's 

reliance, if it is to be sufficient for the purposes 

of s .19 (l), must continue up to the making of the 

contract of sale,and Bowman's reliance ceased with 

the making of his report to the Shire Clerk. The 

report is described in the evidence in language as 
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sketchy as that of the Shire Clerk's request. 

Bowman is said to have told the Shire Clerk that 

he had inspected the tractor, that it seemed to 

him to have plenty of horse-power, and that it was 

"big enough for the work that was required. There 

was, so far as appears, not a word about Corney's 

assurance as to its fitness, or about any reliance 

by Bowman on Corney's judgment. But if 

the Shire Clerk's original request to. Bowman had 

the meaning which I have ascribed to it, the re- 10 

port made in answer to it must necessarily have 

been'intended to. convey, and must have conveyed in 

fact, much more, than it said. In terms it gave 

reasons but no conclusion; it left to inference 

even the answer to the precise question that had 

been asked, whether the tractor v/as suitable.' But, 

considered in all the circumstances, it must have 

been intended and must have been understood, to 

imply that Bowman had done what he considered a 

prudent buyer would do in order to satisfy himself 20 

on the subject of fitness, and that in the light 

of all that had happened in the course of his 

attending to the matter he had decided to report 

in favour of the purchase. The councillors, of 

course, did not interrogate him about the founda
tions of his opinion; they took them on trust 

without inquiry. Bowman had handled the matter as 

he had thought the occasion required, and it was 

on the basis which his handling of it had provided 

that the order for the tractor was given. 30 


Taking this view of the case, I think that 

the decision of the Supreme Court was correct, and 

that the appeal should be dismissed. 


DEPENDABLE MOTORS PTY. LIMITED 


v. 


THE COUNCIL OR THE SHIRE OP ASHEORD 


On the 16th March 1951 the respondent Shire 

forwarded to the appellant a written order for a 

"Breda 70 D Crawler Tractor equipped v/ith cable 

dozer.... as quoted by your Inverell agent, A.V.C. 
 4 0 
Wilkins11. The order was signed by one, Heywood, 

who was the Shire Clerk and he was authorized by 

the council to forward it to the appellant. The 
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310. 


tractor and so-oallod dozer were duly supplied by 

the appe.13.ant and paid for by the respondent but 

at a later stage it was found that some parts of 

the equipment were not sufficiently robust for the 

purpose for which it was required, that is to say, 

heavy and constant operation in connection with 

road construction work. Thereafter, on the 30th 

March 1954, the respondent Shire instituted pro
ceedings against the appellant to recover damages 


10 for breach of contract. The action was heard by a 

judge of the Supreme Court without a jury and he 

directed that judgment in the action should be 

entered for the appellant. Subsequently, on appeal 

to the Full Court, the present respondent succeeded 

in having the order of the learned trial judge set 

aside and, in lieu thereof, obtained judgment for 

£4,93-5. Damages in this amount v/ere av/arded in 

respect of the cause of action disclosed by the 

first count of the declaration and it is that cause 


20 of action with which we are concerned upon this 

appeal from the order of the Full Court, 


It is alleged by the first count that the 

respondent made known to the appellant that it re
quired the tractor and dozer for road construction 

'work end that in such road construction work the 

tractor v/ould be required to push a "dozer" blade, 

to drag a 6-8 yard capacity "carry-all scoop" and 

to clear land. Further it was alleged "that the 

respondent rolled on the appellant's skill and 


30 judgment" and other matters were set forth in a 

somewhat imperfect attempt to allege that the 

agreement sued upon v/as made in circumstances cal
culated to attract the operation of s,19(l) of the 

Sale of Goods Act, 1923-1937. The case has, how
ever, at all times been contested on the basis 

that the pleadings were sufficient to raise the 


ropriate issues of fact which require investi
gation where the provisions of that section are 

invoked. 


 The question which has been debated upon the 

appeal lies in a very small compass. There is no 

question that the contract goods v/ere of a descrip
tion which it was in the course of the appellant's 

businei to supply and the appeal has been con
ducted on the assumption that it v/as made known to 

the appellant that the equipment was required for 

the purposes specified in the first count. The 

questions which do aris« however, are whether, 

upon the evidence, the purposes for which the goods 
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were required were mode known to the appellant by 

the respondent, whether these purposes were made 

known so as to show that the respondent relied 

upon the appellant's skill and judgment and, final
ly, whether it is possible to say that the respond
ent did, in fact, rely upon the appellant's skill 

and judgment. The learned trial judge, whilst of 

the opinion that the seller did either expressly 

or by implication make its purpose known to the 

respondent, took the view upon the facts that the 

respondent did not rely upon the appellant's skill 

and judgment. This view was rejected by a majority 

of the Pull Court for reasons which will presently 

appear. 


The Shire of Ashford is situated in the north
western part of Hew South Wales and, prior to March 

1951, the council was desirous of acquiring a 

tractor for use in connection with road making 

operations but there were difficulties in the way 

of obtaining prompt delivery of well-known English 

oi* American tractors which would have suited its 

purposes. But early in 1951 the Shire Clerk, 

Heywood, communicated with one, Wilkins, at Inverell 

concerning the possibility of obtaining a Breda 

tractor. This was an agricultural tractor of 

Italian construction and 17 ilk ins was the local 

agent for the appellant company. After some dis
cussion with Wilkins - the nature of which is not 

revealed by the evidence - Heywood informed a 

number of members of the council that such a Grac
tor was available for purchase and he was instruc
ted to make further inquiries concerning it. 

Shortly before the occurrence OJ these events the 

council had resolved to appoint new Shire 

engineer and it had informed one, Bowman, that he 

would shortly be so appointed. But at this time 

he had not been appointed and he was not then ready 

to take up the duties of such an appointment. In 

fact at the relevant time he was in Sydney attend
ing a conference ox local government engineers and, 

since he was said to have a ''sufficient" knowledge 

of earth-moving equipment, the president of the 

Shire council instructed Heywood to communicate 

with Bowman and to ask him to look at the tractor 

in question while he was in Sydney and "to report 

on it - to tell us whether it was suitable cr not". 

This Heywood did. He telephoned Bowman in Sydney 

and asked him if he would "go to Dependable Motors 

and have a look at the tractor and see if he 

thought that it was suitable for the work we re
quired" Ac cording to Bowman, Heywood asked him 
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whether he "would "be so kind as to go and have a 

look at the tractor. It could be seen at Depend
able Motors, Parramatta Road". This Bowman said 

ho would do and he, in fact, inspected the tractor 

within a day or two and then telephoned to Heywood 

and made his so-called report. The only evidence 

concerning the character of the report made by

Bowman is that contained in Heywood's evidence and 

according to this witness, Bowman said that he had 

inspected the tractor and that "it seemed to him 

to have plenty of horse-power and was big enough 

for the work we required". Thereupon the council 

decided to purchase the tractor and upon the evi
dence of the president of the Shire council this 

decision was made in reliance upon Bowman'3 report. 


If the evidence went no further it would be 

quite impossible to say that the allegations made 

in the first count were supported by the evidence. 

Put evidence was led concerning discussions which 

t00k rlac the
placee betweebetweenn Bowman and one, Corney,

managing director of the appellant company, on the 

occasion when Bowman inspected the tractor. Bowman 

was present at the appellant's premises for a con
siderable time and, not unnaturally, there v/as a 

good deal of conversation between him and Corney. 

Further, it may be said that in spite of the fact 

that Bowman spent some time examining the machine,

it was not possible for him to acquaint himself 

with all of the details of its construction though,

doubtless, if he had cared to do so, he might have 

made a much more extensive examination than he did. 

However, he says that during the course of the 

conversation with Corney he asked the latter 

whether the machine would "do the v/ork v/e expect 

it to do". In reply Corney said: "What do you 

expect it to do:" and Bowman answered "It will 

be engaged entirely on road construction work". To 

Comey's inquiry "What does that entail:" Bowman's 

answer v/as "Clearing, some clearing and a lot of 

dozer work, and quite a lot of scoop work." Then,

having informed. Corney that the council had already
-p,

purchased a 6-8 yard scraper scoop" and that the 

tractor would be required to haul that scoop, he 

inquired whether the tractor would be capable of 

doing that. Corney's answer was "Yes. That is the 

type of v/ork the tractor is built for. It is just 

the type of work to suit it". For the purposes of 

this appeal this evidence was not challenged and 

it seems fairly obvious that Comey must be taken 

to have become aware, at this stage, of the fact 
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that the tractor was required for the purposes 

alleged in the first count of the declaration. 

Upon this evidence the question arises whether the 

circumstances of the sale were such as to attract 

the operation of s. 19 (1) of the Sale of Goods 

Act. 


Upon the trial the learned trial judge was 

not prepared to find that the buyer had, in fact,

relied upon the skill and knowledge of the seller 

(see Medway Oil and Storage Company 1imited v. 

SHicaTeTTTorporationT/Tcom. Gas T95). Indeed it 10 

seemed to ham tEaTThe evidence was"more susceptible 

to the inference that there was no such reliance
than that there was". "What the Council required,
before purchasing the goods,, was" he said, "a 
favourable report from its own engineer, which it 
received" and it seemed to him "that it was that 
report and not any reliance upon the seller1s 
skill or judgment that induced the purchase'lII 
Thereafter his Honour pointed out that, as xar as 
the Shire President was concerned, his evidence 20 
was expressly to that effect. Indeed, as his 
Honour so clearly indicated, there was no evidence 
whatever that'the respondent council, by any ser
vant or agent, had the slightest knowledge of the 
conversation which had taken place between Bowman 
and Corney and, therefore no grounds upon which 
it could'be held that the council, in making the 
purchase, had rel ed upon Corney's statements. In 
passing iitt should be observed that it is obvious 
that his Honour's reference to the "Council's own 30 
engineer" was not intended to characterize Bowman as a servant or lent of the council the relevant 
passage is intended to denote only that his Honour thought that the facts established that what the 
council desired was a report from an engineer of its own selection. 

Upon appeal, neither, Owen, J. nor Herron J,

considered it fatal to the present respondents 

case that no person other than Bowman (except of 

course Corney) had any knowledge of the material 40
conversation. Those learned judges, however,

differed somewhat in their approach, firstly, to 

the question whether the evidence showed that the 

the respondent had made known to the appellant the 

particular pur-pose for which the goods were re
quired so as to show that the respondent relied 

upon the appellant's skill and judgment and again,

to the question whether the respondent had in fact 

relied upon the appellant's skill and knowledge. 
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Ilerron J, . thought the inference clear that Bowman 

"v/as the agent of the Council to introduce the 

question of the purchase of the tractor to the 

defendant and to initiate the transaction although 
he v/as not an agent to purchase the tractor". "It 
v/as" he said, "implicit in the instructions given 

to Mr. Bowman, if it bccame appropriate that he 

could interview someone in the position of a sales
man for the defendant in order to satisfy himself 


L0 	 that the tractor was suitable for the work required 

by the Council". Of course, if Bowman v/as the 

agent of the council for these purposes there would 

be little difficulty in the matter and considerable 

justification night be found for the proposition 

that Bowman' v/as "authorised to make known to the 

seller the pur.pose for which the buyer required 

the tractor". But the fact is that Bowman was not 

invested with any authority to represent or act for 

the respondent; he was an engineer, he was said to 


20 	 have considerable knowledge of earth-moving plant 
and, since his appointment as Shire engineer was 
imminent and his qualifications were known to the 
respondent and he happened to be in Sydney at the 
time, the respondent sought the benefit of his ad
vice in the matter. lie was merely asked to inspect 
the tractor whilst he v/as in Sydney and to report 
on it. In his own words he was asked "if he would 
be so kind as jo go and have a look at the tractor" 
I am quite unable to understand how this request 

30 	 could constitute Bowman an agent of the Council for 

any purpose; it gave him no authority to speak for 

the council or to engage in discussions concerning, 

or negotiations with respect to, the purchase of 

the tractor though, perhaps, if he had reported to 

the respondent the substance of his conversation 

with Corney, the. initial foundation might have 

been laid for the assertion that the respondent, 

in some substantial measure, relied upon the skill 

and judgment of the appellant, as appears from the 
40 	 evidence Corney thought that he was dealing v/ith 

the Shire engineer and there would be much to be 

said for the proposition that Corney intended that 

the substance of the discussion should be passed 

on to those whose responsibility it was to make 

the decision to purchase. But this did not occur 

and, since Bowman did not in any sense represent 

the council and had no authority to speak or deal 

on its behalf, it is impossible to conclude that 

the respondent relied upon the appellant's skill 


5  0 	 or judgment unless that conclusion ought to be 

reached upon the line of reasoning which appealed 

to Owen J. 
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Before proceeding to consider that line of 

reasoning, however, it is convenient to add that 

the considerations: already mentioned are. m my 

opinion, also sufficient to dispose of the anl e
cedent question whether the respondent made known 

to the appellant the particular purpose for which 

the goods were required so as to show that the 

former relied upon the latter's,skill or judgment, 

The plain fact is that the respondent did not make 

its purpose known to Corney. iliat is sought was 10 

the "benefit of Bowman's knowledge and experience 

and what steps he took upon the occas on of the 

inspection to satisfy hiraseli coric ernmg the suita"bility of the tractor were a matter -pQp his own 

independent judgment and when he discussed the 

tractor with Corney he did so on his own "behalf 

and not on behalf of the respondent. 


Each of these conclusions rests ultimately 
upon the view that the critical discussion did not 
form part of the "dealings" or "negotiations" of 20 
the parties antecedently to or concurrently with 
the making of the contract and it is, of course, 
to such dealings or negotiations that s.19 is 
directed. I do not, however, understand Herron J. 
to suggest otherwise. Rather, he took the vie?/ 
that the evidence disclosed that Bowman v/as invest
ed with authority to act for the respondent in 
making known its purpose to the appellant. But 
with respect to the learned judge the evidence 
falls far short of this. 30 

In his approach to the problem in the case 

Owen J. referred to Bowman as the "agent of the 

Council to report to it on the capabilities of the 

tractor for road construction work". But his final 

conclusion does not depend upon this characteriza
tion of Bowman. That conclusion he reached by a 

series of steps which are set out in His Honour's 

reasons. According to his Honour there v/ere two 

questions in the case, the first being whether 

"Bowman, in making known to Gorney the purpose for 

which the plaintiff required the tractor, did so 40 

in such a way as to show Gorney that reliance was 

being placed on his skill and judgment" and, the 

second, whether the respondent "did in fact rely 

upon the seller's skill and judgment when it de
cided to purchase the tractor". The first of these 

two questions is, however, stated in a form which, 

to my mind, tends to obscure the critical problem. 

The critical problem was whether there was* a 

"making known" by the respondent in such a way as 
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to show that it relied upon the appellant's skill 

or judgment. Perhaps in the circumstances of the 

case it may he said that the real question was 

whether the "making known" took place in the course 

of antecedent or concur rent dealings between the 

parties and,'if so, whether the circumstances were 

sucji as to show that the respondent relied upon 

the aj/pellent' c skill, and judgment in deciding to 

purchase the tractor. The second question his 

honour resolved in the following manner. He said: 


"It is true, as the learned trial Judge said, 

that the plaintiff relied upon its agent 

Bowman's favourable report, but does that 

no cc? irilv ena the matter: if that report 

was mace, : I think it v/as in reliance to a 

material extent upon Corney's skill and judg
ment and the plaintiff in its turn relied upon 

the report, can it not be said that it dnfact 

purchased in reliance on the skill and judg
ment of the seller: If Bowman had reported 

to the plaintiff that his favourable opinion 

of the fitness of the tractor for road con
struction v/ork v/as based in part on his own 

inspection of it and in part of what Corney 

had told him as to its fitness for that pur
pose, and the plaintiff had acted upon that 

report, I am of the opinion that the plaintiff 

would have been entitled to a verdict on the 

first count. The facts, as X see them, are as 

follows 


(1) Corney knew that Bowman was inspecting 

the tractor on behalf of the plaintiff 

ranch was considering purchasing it. 


(2) Corney knew that Bowman v/as to make a 

report to the plaintiff on the suitabil
ity of the tractor, for road construction 

work. 


(3) Comey knew that Bowman, in forming	 his 

opinion and reporting on the suitability 


 of the tractor, v/as relying to a material 

extent on Corney's skill and judgment. 


(4) In marking his report to the plaintiff, 

Bowman did in fact rely to a material 

extent on Corney's skill and judgment. 


(5)	 The plaintiff purchased the tractor in 

reliance on Bowman's report. 


In these circumstances I am of opinion that 

Section 19 (1) operated". 


This latter conclusion is not in any way based upon 

 the notion that Bowman was the agent or servant of 


the respondent. It is reached merely by asserting 

that because Bowman relied upon Corney's statements 
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relied upon the report, it must "be taken to have 

relied upon Comey's skill or judgment. With res
pect to Owen J. I do not agree. The report express
ed Bowman's opinion only and it is, in my opinion, 

impossible to say that the respondent, which was 

not a party to and had no knowledge of what had 

passed between Bowman and Corney, relied upon the 

skill and judgment of the latter in deciding upon 

the purchase. for the reasons already given I 

am of the opinion that both of the questions raised

by Owen J. should have been answered adversely to 

the respondent. But, additionally there are 

reasons for doubting the validity of some of the 

propositions involved in the steps by which the 

learned judge reached his conclusion on the second 

question as stated by him. Proposition (3) is that 

Corney knew that Bowman, in forming his opinion and 

reporting on the suitability of the tractor, was 

relying to a material extent on Comey's skill and 

judgment. I doubt very much if such a conclusion

is possible upon the facts. Ho doubt there was 

considerable discussion between Corney and Bowman 

but it does not appear from the evidence that 

Corney was aware of the nature of the report which 

Bowman proposed to make or that lie knew that Bowman 

- himself an engineer with' considerable experience 

of earth-moving equipment - would rely to any ex
tent upon Corney's skill or judgment. The next 

proposition in his Honour's series of steps is that 

in making his report to the respondent Bowman did,

in fact, rely to a material extent on Gorney's 

skill and judgment. Again I doubt whether such a 

conclusion is possible upon the evidence. The re
port which Bowman made was that".... he had inspec
ted the tractor. It seemed to him to have plenty 

of horse-power and was big.enough for the work we 

required". It is, of course, true that he said 

that in making this report, he did rely upon the 

statements made to him by Corney but the condition 

for breach of which the respondent sought to re
cover damages was based upon Oorney's alleged 

assertions that the tractor was reasonably fit for 

road construction work and reasonably fit to push a 

"dozer" blade, to drag a 6-8 yard carry-all scoop 

and to clear land. It seems to me that these 

assertions cannot fairly be said to have played any 

part in inducing the report which Bowman, in fact 

made. His report dealt with his own conclusions 

based, apparently, upon a consideration of the 

horse-power and the size or weight of the tractor

and not upon the subject matter of the claims 

which Gorney had made for It. To my mind these 

constitute additional reasons for thinking that 

the respondent did not make out a case. 


For the reasons given I am of the opinion that 

the appeal should be allowed, the order of the Full 

Court set aside and that • of the trial judge restored. 
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No. 23 

REASONS FOR JUDGMENT 


DEPENDABLE MOTORS PTY LIMITED 

v. 


THE COUNCIL OF THE SHIRE OF ASHFORD 


The appellant ("Dependable Motors") sold the 

respondent ("The Council") a Breda 70 D crawler 

type tractor equipped with a cable dozer blade for 

£6,751.14-. Od. 'When it was discovered that the 


10 tractor was not suitable for road work the Council 

brought an action for damages for, inter alia, 

breach of an implied warranty of reasonable fit
ness for the purpose of road work, arising, so it 

was alleged, under s.l9(l) of the Sale of Goods 

Act of New South Wales. The action was heard by 

Ferguson J. and at the trial it was admitted that 

it was in the course of the business of Dependable 

Motors to supply goods of the description of trac
tors so equipped and it was not contended that the 


20 sale was of a specified article under its trade 

name. The learned trial Judge found that the 

tractor was not reasonably fit for road work and 

that the Council had made known to Dependable 

Motors that it required the tractor for that pur
pose. He found however that it had not done so 

in such a way as to show that it relied upon the 

seller's skill or judgment; accordingly he, gave 

judgment for Dependable Motors. From this judg
ment the Council appealed to the Full Courtwhich 


30 by a majority (Owen and Herron JJ.,. Hardie J. - dis
senting) allowed the appeal and entered judgment 

for the plaintiff for £4,915. It is from that 

judgment that Dependable Motors appeals to the 

Court. The only question in issue is whether the 

buyer made known to the seller that it required 

the tractor for road work so as to show that it 

relied upon the seller's skill and judgment suf
ficiently for the purposes of the section. 


The evidence upon this issue was that the 

40 Council required a heavy tractor for road work and 


the Shire Secretary, A.N. Heywood, communicated 

with one Wilkins of Inverell, who, it seems, was 

the local agent of Dependable Motors and from whom 

Heywood found out that a Breda tractor could be 
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purchased from Dependable Motors. Wilkins pro
vided Heywood with one of Dependable Motors1 pam
phlets relating to the Breda tractor and this pam
phlet showed it fitted with a dozer blade. No more 

is known of what passed between Heywood and Wilkins 

nor is there any evidence of the use that was made 

of the pamphlet. Heywood then telephoned some 

members of the Council including the Shire Presid
ent, J.R. Black, and on the 12th March 1951, in 

accordance with the instructions given to him, he

telephoned E. E. Bowman'who was then in Sydney 

attending the local Government Engineers' Annual 

Conference and asked him to "go to Dependable 

Motors and have a look at the tractor and see if 

he thought that it was suitable for the work we 

required." This could not have been the whole of 

the conversation because apart from anything else 

it is clear that Heywood gave Bowman the name of 

Albert Corney as the man to see at the premises 

of Dependable Motors in Parramatta Road but beyond

this, what was said is matter only for speculation. 

Bowman was an engineer with experience of earth 

moving equipment who had by this time been appoin
ted Shire Engineer to the Council but his appoint
ment had not become effective and he was-still 

employed by another municipality; he did not 

take up duty with the Council until early in April. 

Bowman without loss of time went to the premises 

of Dependable Motors and there saw Comey. Bow
man's account of what took plaoe was that he told

Gorney that he was there on behalf of the Ashford 

Shire Council which he understood was interested 

in a tractor that Dependable Motors had for sale 

and asked to see it. Gorney pointed the tractor 

out and there was conversation in the course of 

which he told Corney that the tractor was required 

for road work with a dozer blade and a scraper 

scoop, and in response to his enquiry whether it 

would do sueh work, Corney told him that the trac
tor was built to do just that sort of work.

Corney's account of what happened was that Bowman 

introduced himself as the Shire Engineer from the 

Ashford Council and asked to see a Breda tractor 

70 D Model. He was shown the ti-actor and asked a 

number of questions and was given a pamphlet. This 

was another copy of the pamphlet that Wilkins had 

previously given Heywood. Corney's evidence was 

that he was not asked whether the tractor was 

suitable for road work and that he did not say 

that it was, although he gave evidence that he knew

it was wanted for road work, that he believed it 
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was suitable for road work and had advertised that I  n t h  e 
it was. It is common ground that part of the 

conversation related to getting a firm called 

"Brown and Bunyan" to fit a blade to the tractor. 

Bowman stated that at the end of the conversation 

he said "All right, I will tell the clerk about 

this view and he will probably send you an order 

for the tractor". After this visit Bowman rang 

Heywood and Heywood's evidence of what Bowman said 


10 was "He told me that he had inspected the tractor. 

It seemed to him to have plenty of horse-power and 

was Big enough for the work we required." Heywood 

then spoke to various members of the Council in
cluding the President and was told to buy the 

tractor. On the 16th March an order from the 

Council was addressed to Dependable Motors in 

these terms: "1 Breda 70 D Crawler Tractor equip
ped with cable dozer but not a P.C.U. as quoted 

by your Inverell agent, A.V.C. Wilkins." Depend

20 able Motors then sent an invoice for £6,745 made 

up of two items as follows: 


One New Breda Crawler Tractor Model 70 D 

Serial No. 4942 £5,915. 


One Gable controlled Trailbuilder 
fitted to Tractor £830. 

The Council paid Dependable Motors £6,751.14. Od 

by cheque on the 28th April and received a receipt 

dated 2nd May. The tractor equipped with the 

cable dozer was delivered to the Council by Wilkins 


30 	 in about the middle of May. 


It is only necessary to add that the Shire 

President gave the following evidence: 


"Q. Do you remember the Shire Clerk ringing up 

concerning the possibility of purchasing a Breda 

tractor. A. Yes. 


Q. Did you give him certain instructions so far as 

Mr. Bowman was concerned. A. He was to see the 

tractor. He came down to the Engineer's confer
ence in Sydney and he was to look at the tractor 


40	 while he was down here and to report on it - to 

tell us whether it was suitable or not. 


Q. Subsequent to that conversation with the Shire 

Clerk did he contact you on the telephone again 
subsequent to Mr. Bowman's visit to Mr. Corney. 


H i g h C o u r t  o f 

A u s t r a l i a 


No. 23 

Reasons for 

Judgment. . . 

8th May, 1959. 


(e) Menzies, J. 
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I n t h e 

H i g h C o u r t  o f 


A u s t r a l i a 


No. 23 

Reasons for 

Judgment. 

8th May, 1959. 


(e) Menzies, J. 

- continued 


A. I cannot remember any other subsequent conversa
tion, except that he rang me up at one period and 

asked for Council's - that was a later date, when 

I asked him to ring Council and get their approval. 


Q. That is what I want. A. He rang me up and I 

instructed him to ring other councillors. We had 

a report from Mr. Bowman, apparently, that the 

tractor was suitable for the work which we re
quired it for. 


Q. Had the Shire Clerk told you that. A. Yes. I 10 

instructed him to ring the other Councillors. 

Those Councillors live from 30-40 miles apart. It 

is not possible to call a meeting at all times. 

We ring them up. When he rang back and said the 

rest of the Councillors were quite in accordance 

with the buying of the new tractor I instructed 

the Shire Clerk to put in a formal order for the 

tractor. 


Q. Did you rely on the Engineer's report. A. I 

had nothing else to rely on. 20 


Q. Did you rely on it. A. Yes. I did. 


Q. Was that the reason why you purchased the trac
tor. A. Yes. " 


In Medway Oil and Storage Co. Ltd. v. Silica 

Gel Corporation (192b) 33 Com. Cas. 195, the judg
ment of the House of Lords delivered by Lord Sumner 

stresses that actual reliance by a buyer upon the 

seller's skill or judgment must be proved or in
ferred. Without this it could not be said that 

the buyer made known its reliance to the seller; 30 

it could not make known something which did not 

exist. In this oase, Ferguson J. said:- "It 

seems to me that the evidence is more susceptible 

to the inference that there was no such reliance 

than that there was". The evidence which the 

learned Judge had in mind in making this observa
tion was not merely the evidence of the Shire 

President quoted earlier but, more importantly, 

the terms of Bowman's instructions from Heywood 

and his report to Heywood. As to these latter 40 

matters, which I regard as of critical importance, 

I am ready enough to believe that the evidence is 

not a complete record of what occurred and I acknow
ledge the possibility that, in doing what he says 

he did at Dependable Motors, Bowman did what he was 
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told by Heywood to do. If I could be satisfied

that this was the case, I would have no difficulty

in concluding both that the Council relied upon

Dependable Motors and that this reliance was com
municated to Dependable Motors when Bowman told

Corney the purpose for which the Council required

a tractor and asked whether the Breda would do such

work, because to tell Bowman to find out from

Dependable Motors whether the Breda tractor was


 suitable for the roadwork for which the Council

required a tractor would betoken reliance by the

Council to some extent upon Dependable Motors. I

have, However, come to the conclusion that the 

evidence does not warrant my substituting such a 

finding for that of the learned Trial Judge. 

Indeed, I agree with him that the evidence, as it 

stands, points to the inference that the Council 

was relying upon Bowman to the exclusion of Depend
able Motors. Nor do I think, having regard to the 


 instructions that the evidence shows he received, 

is it possible to treat Bowman as part of the 

Council so that his reliance can be regarded as 

that of tho Council itself. His job was to in
spect and report his own opinion, and that was all. 


It is then necessary to decide whether, because 

Bowman relied upon what Corney told him, and I have 

no doubt he did, and the Council in turn relied 

upon Bowman's opinion, that, as the Full Court 

decided, is sufficient to bring the section into 


 operation. 


As to this, I do not think it is sufficient to 

bring the case within the section to show that 

Bowman, in making known to Corney the purpose for 

which the Council required the tractor, did so in 

such a way as to show Corney that he was relying 

upon the skill or judgment of the vendor for the 

purpose of making a report and then to find second 

hand reliance by the Council upon Dependable Motors 

by saying that the Council, in turn, relied upon 


 Bowman's report. The section, as I read it and 

understand its exposition in Medway Oil and Storage 

Co. Ltd. v. Silica Gel Corporation (supra) requires 

that the seller should have communicated to it not 

merely that reliance was being placed upon its 

skill or judgment but that the reliance was that of 

the buyer, and that this communication should fol
low from the making known to the seller of the' 

buyer's purpose. It is such a communicated reliance 

by the Council that appears to me to be lacking on 


 the evidence as it stands. 


It is for these reasons I would allow the 

appeal. 


 In the 

 High Court of 


 Australia 


 No. 23' 

„ ~ 


 reasons lor 

 Judgment. . . 

 8th May, 1959. 

 f \ wr • t
Menzle3> d
^ « 

 - continued 




3 1 6 . 


I n t h e 

H i g h C o u r t o f 


A u s t r a l i a 


No. 24 


Order on Appeal 


8th May, 1959. 


No. 24 


ORDER ON APPEAL 


IN THE HIGH COURT OP AUSTRALIA 

NEW SOUTH WALES REGISTRY 

ON APPEAL from the Supreme Court of New South'Wales 


BETWEEN: DEPENDABLE MOTORS PTY. LIMITED 

(Respondent) Appellant 


AND 

THE COUNCIL OP THE SHIRE OP ASHPORD 


(Appellant) Respondent 10 


O R D E R 


BEPORE THEIR HONOURS THE CHIEP JUSTICE SIR OWEN 

DIXON MR. JUSTICE McTIERNAN, MR. JUSTICE KITTO, MR. 

JUSTICE TAYLOR AND MR. JUSTICE MENZIES. 


Priday the 8th day of May, 1959. 


THIS APPEAL from the judgment and order of the Pull 

Court of the Supreme Court of New South Wales given 

and made on the 10th day of September, 1958 allow
ing an appeal from a judgment and order of the 

Supreme Court of New South Wales given and made hy 20 

His Honour Mr. Justice Perguson on the 4th day of 

December 1956 coming on for hearing before this 

Court at Sydney on the 26th and 27th da:/s of 

November, 1958 UPON READING the transcript re
cord of proceedings herein AND UPON HEARING Mr. 

Reynolds of Queen's Counsel and Mr. J.B. Sinclair 

of Counsel for the Appellant and Mr. Jacobs of 

Queen's Counsel and Mr. Cassidy of Counsel for the 

Respondent THIS COURT DID ORDER on the said 27th • • 

day of November, 1958 that this appeal should stand 30 

for Judgment and the same standing for judgment . 

this day accordingly at Sydney THIS COURT DOTH 

ORDER that this appeal he and the same is hereby 

allowed AND THIS COURT DOTH PURTHER ORDER that the 

said Order of the Pull Court of the Supreme Court 

of New South Wales be and the same is hereby dis
charged And in lieu thereof THIS COURT DOTH ORDER 

THAT the appeal to that Court be dismissed and 

that the verdict and judgment in the action for 

the defendant with costs be confirmed AND THIS 40 

COURT DOTH PURTHER ORDER that it be referred to the 

proper officers of the respective Courts to tax and 
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certify the costs of the Appellant of the proceed
ings in the Supreme Court of New South Wales and 

in this Court and that such costs when so taxed 

and certified he paid "by the Respondent to the 

Appellant or to its Solicitors, Frank A. Davenport 

and Mant, /HP THIS COURT DOTH BY CONSENT ALSO 

ORDER that the sum of £50 paid into Court as 

security for the costs of this appeal "be paid out 

to the Appellant or to its said Solicitors, 


BY THE COURT 


(Sgd. ) N. Gamble. 


DISTRICT REGISTRAR 


No. 25 


ORDER GRANTING LEAVE TO APPEAL TO 

HER MAJESTY IN COUNCIL 


(L.S. ) 


AT THE COURT AT BUCKINGHAM PALACE 

The 21st day of December, 1959 


PRESENT 


THE QUEEN'S MOST EXCELLENT MAJESTY 


LORD PRESIDENT MR. SECRETARY WARD 

EARL OP PERTH MR. BROOKE 


WHEREAS there was this day read at the Board a 

Report from the Judicial Committee of the Privy 

Council dated the 16th day of December 1959 in the 

words following; viz. 


"WHEREAS by virtue of His late Majesty King 

Edward the Seventh's Order in Council of the 

18th day of October 1909 there was referred 

unto this Committee a humble Petition of the 

Council of the Shire of Ashford in the matter 

of an Appeal from the High Court of Australia 

between the Petitioner Appellant and Dependable 

Motors Pty. Limited Respondent setting forth 

(amongst other matters): that on the 30th 

March 1954 the Petitioner commenced an action 

in the Supreme Court of New South Wales claim
ing damages from the Respondent for breaches 

of the implied conditions for fitness for 


I n t h e 

H i g h C o u r t  o f 


A u s t r a l i a 


No. 24 

Order on Appeal. 

8th May, 1959
- continued 


In the 

Privy Council 


No. 25 

Order granting 

leave to appeal 

to Her Majesty 

in Council. 

21st December, 

1959. 
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I n t h e 

P r i v y C o u n c i l 


Ho. 25 

Order granting 

leave to appeal 

to Her Majesty, 

in. Council. 


21st December, 

1959. 

- continued 


purpose under S.l9(l) of the Sale of Goods Act 

1923-1953 (New South Wales) and for breach of 

the implied condition of merchantable quality 

under S.19(2) of the aforesaid Act and for 

breach of an express warranty all of these 

alleged breaches being in respect of tho sale 

to the Petitioner by the Respondent of a trac
tor and fittings including a cable dozer: that 

on the 4th December 1957 the Court delivered 

Judgment in favour of the Respondent: that 10 
the Petitioner appealed to the Pull Court of 

the said Supreme Court which on the 10th 

September 1958 entered Judgment for the Peti
tioner in the sum of £4, 915. Os. Od. : that the 

Respondent appealed to the High Court of 

Australia which by its Order dated the 8th 

May 1959 allowed the Appeal: And humbly 

praying Your Majesty in Council to grant the 

Petitioner special leave to appeal from the 

Order of the High Court of Australia dated the 20 
8th day of May 1959 and for further or other 

relief: 


"TEE LORDS OP THE COMMITTEE in obedience to 

His late Majesty's said Order in Council have 

taken the humble Petition into consideration 

and having heard Counsel in support thereof 

and in opposition thereto Their Lordships do 

this day agree humbly to report to Your 

Majesty as their opinion that leave ought to 

be granted to the Petitioner to enter and 30 

prosecute its Appeal against the Order of the 

High Gourt of Australia dated the 8th day o: 
) j-

May 1959: 


"AND THEIR LORDSHIPS do further report to 

Your Majesty that the proper officer of the 

said High Court'ought to be directed to trans
mit to the Registrar of the Privy Council 

without delay an authenticated copy under seal 

of the Record proper to be laid before Your 

Majesty on the hearing of the Appeal upon 

payment by the Petitioner of the usual fees 

for the same." 


HER MAJESTY having taken the said Report into 

consideration was pleased by and with the advice of 

Her Privy Council to approve thereof and to order 

as it is hereby ordered that the same be punctually 

observed obeyed and carried into execution. 


40 
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Whereof the Governor-General or Officer 

administering the Government of the Commonwealth 

of Australia for the time being and all other 

persons whom it may concern are to take notice 

and govern themselves accordingly. 


V/. G. AGNEW. 


I n t h e 

P r i v y C o u n c i l 


No. 25 

Order granting 

leave to appeal 

to Her Majesty 

in Council. 


21st December, 

1959. 

- continued 
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P l a i n t i f f ' s 

E x h i b i t s 


A 


Order Form. 


16. 3.1951 


PLAINTIFF'S EXHIBITS 
EXHIBIT A 
ORDER FORM 

Goods Order No 
Job Order No 803 

ORDER FORM 
ASHFORD SHIRE COUNCIL 

To Mr. DEPENDABLE MOTORS 
SYDNEY

16/3/51 

(Requisition No ) 
 10 

1 Breda 70 D Crawler Tractor equipped with cable 
dozer but not a P.C.U. as quoted by your Inverell 
agent, A,V.C. Wilkins. 

SALES TAX EXEMPTION 
The above Goods are for 
Council's use and are not 
for re-sale. 

A.N. HEYWOOD Clerk 
To be forwarded to

At..

 Chargeable to
Fund 

 Account 

 20 

Vouchers for payment should be rendered to the 
Olerk. Above Order Nos. to be quoted on voucher, 
or order to be attached thereto. Quote the order 
Nos. on the Delivery Ticket and Invoice. 
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E X H I B I T 3? 


I N V O I C E 


STATEMENT April 1951 Parramatta Branch 

Cnr. Church & Early Streets 


PARRAMATTA 

Phones: UVV 9966-7 


DEPENDABLE 


82a-90 Parramatta Road, Camperdown. 

M. The Shire Clerk 


10 ASHFORD. 


DEPENDABLE MOTORS PTY. LTD. 


Phones LA 5134 (3 Lines) GENERAL MOTOR MERCHANTS 


To Account Rendered 


To Goods 


Proforma Invoice 


One (l) only New Breda crawler 

tractor Model 70D Serial 

No. 4942 £5915-0.0 


One (l) only Cable controlled 

20 Trailbuilder fitted to 


Tractor. £ 830.0.0 


P.C.U. not supplied 


Net price ex store £6745.0.0 


Sales Tax extra if applicable. 


Terms Strictly Net cash 30 days. 


P l a i n t i f f ' s 

E x h i b i t s 


A 


Invoice., 


- . 3. 1951 
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P l a i n t i f f '  s 
E x h i b i t  s EXHIBIT A 

A 
Passing of 
Account. 
28.4.1951. 

PASSING OP ACCOUNT 

THE COUNCIL OP THE SHIRE OP ASH?ORB VOUCHER NO.262 
CHEQUE NO.4759 

Period of Supply NAME OP ) DEPENDABLE 
or 

Date of Service. 

1951 

CLAIMANT) MOTORS. 

(Address), 
Rate. 

To Goods or Services, 
as per Order No 
Particulars:-

AMOUNT 

S D 
10 

April 28 
TRACTOR & DOZER BLADE 6745  -
EXCHANGE 6 14 

6751 14 -

Signature of Claimant TOTAL £ 

I certify that the Service . I certify that the 
or Supply has been rendered Castings and Compxita
or delivered according to tions, and the Rates 
order, rand (in case of (if any) have been 
Accounts for Goods Supplied) checked by me, end 
that the goods particular  that same are correct, 
ised have been supplied in 
good order and condition. 

P.E. BOWMAN A.N. HEIWOOD 
Engineer or other Receiving Shire Clerk. 

Servant. 

 20 

Passed the Finance Committee on J.R.B. and reoom
mended to Council for payment 

.... J.R. BLACK Vice Chairman 
 30 

RECEIVED on this the day of 19 
fr°m THE COUNCIL OF THE SHIRE OF ASHFORD 
the sum of Pounds Shillings 
and pence, in full payment and satis
faction of the above account. 
(Y/ITNESS) 

Signature of person re
ceiving payment. 40 
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EXHIBIT A 


C H E Q U E 


ASHEORI) SHIRE COUNCIL 


BANK OF NEW SOUTH WALES 

Established 1817 


ASHFORD 


Plaintiff' s 
Exhibits 

A 
Cheque,. 
28.4.1951 

NO. 04759 
C 

28th April 1951 

g. S.W. 


PAY DEPENDABLE MOg#EjS PTY. LTD. OR ORDER 


10 THE SUM OP Six Thou§tfld and Seven Hundred and 

Fifty Ongq Sounds 14/ £6751.14.0 


g J.R. BLACK PRESIDENT 


A.N. HEYWOOD	 SHIRE CLERK 


EXHIBIT A A 

Receipt,, 
R E C E I P T 

2. 5. 1951 


DEPENDABLE PHONES: 


NO. 5014	 LA 5134 

(3 Lines) 


•DEPENDABLE MOTORS PTY. LTD. 

20	 82a-90 PARRAMATTA ROAD, CAMPERDOWN 


2nd May 1951. 


Received from ASHFORD SHIRE COUNCIL the sum of 


Six thousand seven hundred and fiftyone Pounds 


fourteen Shillings and ...r... Pence by ..Chq... 


for BREDA 70D SERIAL NO. 4942 


With Thanks 

Dependable Motors Pty. Ltd. 


£6751:14:-	 per P. CALLAGHAN 


This is our only recognised form of receipt and 

30 becomes valid upon Cheque No. 04759 being cleared 


through bank. 




P l a i n t i f f ' s 

E x h i b i t s 


E 


Letter 
Plaintiff's 

Shire Clerk to 

Defendant. 


4. 7. 1951 
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E X H I B I T 3? 


LETTER -PLAINTIFF'S SHIRE CLERK TO DEPENDANT 


All communications to be 

addressed to THE SHIRE TELEPHONE 15 

CLERK, ASHFORD. ASHFORD EXCHANGE. 


ASHFORD SHIRE COUNCIL 


ASHFORD 4th July 1951. 


Dependable Motors., 

Parramatta Road., 

CAMPERDOY/N. 10 


Dear Sirs, 


The "Breda" tractor purchased from yourselves 

by this Council some weeks ago is giving cause for 

very serious concern. Although the power output 

appears adequate for the weight of the machine, it 

is using at least two gallons of oil for every 

eight hours worked. This must be considered very 

excessive. 


Every endeavour has been made to ascertain 

the reason but to date no leaks have been detected, 20 

nor has there been any trace of oil on the ground 

where the machine has stood. It must therefore 

be assumed that the oil is being consumed in the 

cylinders. This is borne out by the fact that 

where the machine is under load the exhaust shows 

some smoke and the characteristic smell of burning 

oil is quite apparent. 


I would be pleased if you would give this 

matter very earliest attention and reply within • • 

the next few days. 30 


Yours faithfully, 


A.N. HEYWOOD 

SHIRE CLERK. 
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E X H I B I T F 


LETTER - DEFENDANT «S SOLICITORS TO 

PLAINTIFF'3 SOLICITORS 


FRANK DAVENPORT & MANT 

Solicitors, &c. 

JOHN P. MAN! LL.B. 

KEITI-I B. CAMPBELL EE. B. 

TELEPHONES (BY/ 8756 


10 (BY/ 8757 

GABLE ADDRESS "DAVEN 

SYDNEY. 


KEITH B. CAMPBELL. 

COMMISSIONER FOR AFFIDAVITS 

JM. AJ. 


CITY MUTUAL LIFE 

ASSURANCE BUILDING 

60-66 HUNTER STREET 

SYDNEY. 


1st September, 1954. 


ADDRESS TO 

G.P.O. Box NO. 

1429 SYDNEY 


Messrs. Campbell & Melville, 

Solicitors, 

46 Pitt Street, 

SYDNEY. 


20 Dear Sirs, 


Re: DEPENDABLE MOTORS PTY. LTD. AND ASHFORD 

SHIRE COUNCIL. 


Y/e refer to the declaration filed and served 

herein and would be glad if you would furnish us 

with the following further and better particulars:-


A. As to the first count. 


(a) is the agreement referred to oral or in 

writing or partly oral and partly written. 


(b) if oral or partly oral, when, where and 

30 between whom were the conversations had. 


(c) if in writing or partly in writing, 

please identify the documents. 


(d) was the making known of the purpose oral 

or in writing or partly oral and partly 

written. 


(e) if oral, when, where and between what 

persons did such conversation take place. 


(f) if in writing or partly in writing, please 

identify the documents. 


P l a i n t i f f ' s 

E x h i b i t s 


P 


Letter -

Defendant1s 

Solicitors to 

Plaintiff'3 

Solicitors. 


1. 9. 54. 
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P l a i n t i f f '  s 
E x h i b i t  s 

F 
Letter 
Defendant's 
Solicitors to 
Plaintiff's 
Solicitors. 

B.

(g) please specify precisely in what respects 
it is alleged that the goods were not fit 
for the purposes specified in the count. 

 As to the second count. 
: (a) is the contract for purcha.se referred to 

the same as in the first count. 
1. 9. 54. 
- continued 

C.

(b) if not, please give similar particulars 
as in A (b) and (c) above. 

(c) please specify precisely in what respects 
it is alleged that the goods were not of
merchantable quality. 

 As to the third count. 

 10 

(a) is the contract of purchase referred to 
the same as in the first count. 

(b) if not, nlease give similar particulars 
as in A "(b) and (c) above. 

(o) please specify in respect of the promise 
sued upon whether it is alleged to have 
been made orally or in writing. 

(d) if orally, when, where, by whom on behalf
of the Defendant and to .whom is it al
leged such promise was made. 

(e) is it alleged that such promise was a 
term and condition of the agreement. 

(f) if in writing, please identify the 
document. 

 20 

Upon receipt of your reply we shall proceed 
to file our Pleas. 

Yours faithfully, 
FRANK A. DAVENPORT & M l  . 30 
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E X H I B I T 3? 


LETTER - PLAINTIFF'S SOLICITORS TO DEPENDANT'S 

SOLICITORS IN REPLY 


CAMPBELL & MELVILLE 

SOLICITORS 


ERIO CAMPBELL 

W.3. MELVILLE LL.B. 


PHONES BU 64-32-3 


10 TELEGRAMS "ECOM", SYDNEY 


Fourth Floor 

"Endeavour House" 

46 Pitt Street, 

(near Bridge Street) 

SYDNEY. 


WSMsEL. 


22nd November, 1954 


Messrs. F.A. Davenport & Mant, 

Solicitors, 

60 Hunter Street, 

SYDNEY 


Dear Sirs, 


Re: ASHFORD SHIRE COUNCIL v DEPENDABLE 

MOTORS PTY. LIMITED. 


We are in receipt of your letter of the 1st 

September last and reply thereto as follows:

20 A. (a) In writing. 

(c) Order form forwarded on or about 16th 


March, 1951. 

Letter plaintiff to defendant, 16th 

March, 1951. 

Defendant's acceptance by letter, 27th 

March, 1951. 


(d) Oral and by letter. 


(e) Between Mr. Corney of the defendant 

Company and F.E. Bowman from the Council 


30	 at the defendant's premises in approxi
mately the middle of March, 1951. 


(f) The order and the letter of 16th March, 

1951, referred to in sub-paragraph (c). 


(g) (i) The tracks spun under load. 


(ii) The tracks jumped the driving 

sprockets when the tractor was under 

load, especially when turning or 

reversing, indicating that 


P l a i n t i f f ' s 

E x h i b i t s 


F 


Letter 
Plaintiff'3 

Solicitors to 

Defendant's 

Solicitors in 

Reply. 


22.11.1954 




3 2 8 . 


P l a i n t i f f  ' s 
E x h i b i  t s 

P 
Letter 
Plaintiff's 
Solicitors to 
Defendant's 
Solicitors in 
Reply. 
22.11.1954 
- continued 

(a) the track tensioning springs were 
of insufficient strength. 

(b) the sprockets did not grip the 
tracks properly or a combination 
of (a) and (b). 

(iii) The tracks were unsuitable'in that 
they 

(a) showed signs of excessive wear, 
being marked or scored after very 
short period of operation.

(b) they became bent and distorted. 
(c) they appeared to stretch or elong

ate as indicated by the number of 
times it was found necessary to 
adjust them, i.e. tighten them to 
normal operating tension. 

(iv) The track tensioning springs and 
sprockets were unsuitable. 

(v) Excessive oil consumption. 
(vi) Overheating and seizing of clutch.
(vii) The weight of the machine was in

sufficient to provide the tractive 
resistance neoessary to take full 
advantage of the power output. 

(viii) Lack of adequate protection for 
radiator grill. 

 10 

 20 

B. (a) Yes. 
(c) See answers to A. (g) (supra). 

C. (a), (b), (c), (d) and (f). 
. The plaintiff will rely on the agreement par
ticularised in A(a) and on the oral conversa
tions particularised in A. (e) (supra). 

 30 

(e) The pleading speaks for itself. 
We are at a loss to see why these particulars 

should have been necessary before pleading, but the 
same are, nevertheless, furnished upon that basis 
and we should be pleased if you would have the 
pleas filed without further delay. 

We reserve the right to supply further par
ticulars should the occasion arise. 40 

Yours faithfully, 


CAMPBELL & MELVILLE. 
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LETTER - PLAINTIFF'S SOLICITORS TO 

DEPENDANT'S SOLICITORS IN REPLY 


CAMPBELL & MELVILLE Fourth Floor 

SOLICITORS "Endeavour House" 


46 Pitt Street, 

ERIO CAMPBELL (near Bridge Street) 

W. S.	 MELVILLE LL.B. SYDNEY 


WSM:EL. 5th October, 1956. 
PHONES BU 6432-3 

10 TELEGRAMS. "ECOM" SYDNEY 


Messrs, Davenport & Mant, 

Solicitors, 

60 Hunter Street, 

SYDNEY 


Dear Sirs, 


Re: ASHFORD SHIRE COUNCIL v. DEPENDABLE 

MOTORS PTY. LTD. 


V/e refer to your letter of 22nd November, 1954, 

requesting further and better particulars. 


20 We wish to add to our answer to paragraph A. (g) 

the following:

"(ix) No adequate provision was made for con
tinuity of supply of spare parts and 

spare parts have not been and are not 

now available." 


Yours faithfully, 


CAMPBELL & MELVILLE. 


P l a i n t i f f ' s 

E x h i b i t s 
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Defendant's 

Solicitors .in 

reply. . 


5.10.1956 
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LETTER-DEFENDANT1S SOLICITORS TO 

PLAINTIFF'S SOLICITORS IN REPLY 


FRANK A. DAVENPORT & MANT 

SOLICITORS, &c. 


JOHN F. MANT LL.B. 

KEITH B. CAMPBELL LL.B. 

K.H. KINNIMONT 


(BW 8756 
TELEPHONES(BW 8757 

(BW 7940 
CABLE ADDRESS "DAVENPORT" 


SYDNEY. 


CITY MUTUAL LIFE 

ASSURANCE BUILDING 

60-66 HUNTER STREET, 

SYDNEY. 


11th October 1956 

ADDRESS TO G.P.O. 

Box No.1429 SYDNEY 


IN REPLY PLEASE 

QUOTE: JFM.W. 


Messrs. Campbell & Melville, 

Solicitors, 

46 Pitt Street, 

SYDNEY. 


Dear Sirs, 


Re: DEPENDABLE MOTORS PTY. LTD. ATS 

. ASHFORD SHIRE COUNCIL 20 


Thank you for your letter of the 5th October. 

With reference to your proposed paragraph A. (g) 

(ix) would you please give details of the spare 

parts required by the Plaintiff and the dates on 

which such spare parts were requested to be sup
plied by the Defendant to the Plaintiff. Also 

please give details of what spare parts were sup
plied and what spare parts were not supplied. 


Yours faithfully; 


FRANK A. DAVENPORT & MANT. 30 


10 
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E X H I B I T F 


LETTER - PLAINTIFF'S SOLICITORS TO 

DEFENDANT'S SOLICITORS 


CAMPBELL & MELVILLE 

SOLICITORS 


ERIO CAMPBELL 

W.S. MELVILLE LL.B. 


PHONES: BU 6432-3 

10 TELEGRAMS "ECOM" SYDNEY 


PTG:SR 


Fourth Floor 

"Endeavour House" 

46 Pitt Street 

(near Bridge Street) 

SYDNEY 


30th October, 1956. 


Messrs. F.A. Davenport & Mant, 

Solicitors, 

60-66 Hunter Street, 

SYDNEY" 


Dear Sirs, 


Re: ASHFORD SHIRE COUNCIL v DEPENDABLE 

MOTORS PTY. LIMITED 


Y/e acknowledge receipt of your letter of the 

20 11th instant and wish to advise that the parti

culars requested by you are, in the opinion of our 

Counsel herein, matters of evidence. 


To avoid misunderstanding, however, we would 

point out that the main burden of our complaint 

under A(g) (ix) is, generally, that had the tractor 

remained in service, it would have been necessary 

from time to time to obtain spare parts and that 

such spare parts were not, and are not now, avail
able, if and when they were or are required. 


30 Yours faithfully, 


CAMPBELL & MELVILLE. 


P l a i n t i f f ' s 

E x h i b i t s 
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Plaintiff's 

Solicitors to 

Defendant's 

Solicitors. 


30.10.1956 
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E X H I B I T 3? 


LETTER - PLAINTIFF'S SOLICITORS TO 

DEPENDANT'S SOLICITORS 


CAMPBELL & MELVILLE Fourth Floor 
SOLICITORS "Endeavour House" 

46 Pitt Street 
ERIC CAMPBELL 
V/. S. MELVILLE LL.B. 

(near Bridge Street) 
SYDNEY. 

PHONES: BU 6432-3 13th November 1956. 
TELEGRAMS: "ECGM" SYDNEY" 10 

Messrs. Davenport and Mant, 

Solicitors, 

60 Hunter Street, 

S Y D N E Y . 


Dear Sirs, 


Re: ASHFORD SHIRE COUNCIL v DEPENDABLE 

MOTORS PTY. LTD. 


Take notice that at the Hearing of this case 

leave will be sought to amend the Declaration here
in "by making the following deletions and insertions:- 20 


On the 12th line after the word "fittings" 

inserting the words "including a 10 feet 10 inch 

cable Dozer". 


On the 18th line by deleting "A" before the 

word "dozer" and inserting instead "the said". 


On the 19th line inserting between the letter 

"a" and the word "scraper" the words "6-8 yards 

Carry-all." 


On the 20th line the word "of" after the words 

"skill" should read "and". This appears as though 30 

it could be only a typing error and we are not sure 

whether the word "of" appears in the original 

Declaration.• 


In the third count of the Declaration on the 

14 and 15th lines by deleting the words "which 

included pushing a dozer blade" and inserting in 

the 14th line the words "using the said cable 

dozer" and inserting in the 15th line between the 

letter "a" and the word "scraper" the words "6-8 

Carry-all". 40 
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On the 16th line after the word "land" and 

between the word "and" by inserting tho words "and 

the same was an 85 horse, power 'Tractor". 


Deleting from the 20th line after the words 

"with" the letter "a" and inserting thereof "the 

said". 


On the 23rd line by deleting the letter "a" 

after the word "pushing" and inserting tho words 

"the said oable". 


10 On the 24th line by deleting the word "blade" 

and deleting the letter "a" after the word "drag
ging" and inserting instead of such letter the 

words "the said" by inserting further in the 24th 

line after the word "land" the following "nor was 

the said Tractor an 85 Horse Power Tractor". 


At the Healing leave will also be sought to 

amend the particulars by inserting "that the 

Tractor is not of the Horse Power as alleged by 

the Defendant at the time of sale" and further 


20 "that the said tractor is not of sufficient Horse 

Power as alleged in the three counts of the Declara
tion". 


Yours faithfully, 


CAMPBELL & MELVILLE. 


EXHIBIT G 


COPY LETTER PROM PLAINTIFF TO BREDA 

COMPANY AND COPY ENGINEER'S REPORT 


4th September 51 


The Breda Company, 

30 ITALY 


Dear Sirs, 


Recently this Council purchased from Depend
able Motors Pty. Ltd. of Sydney one of your "Breda" 

70", crawler tractors. 


Very soon after placing it in service and on' 

several subsequent occasions Councils Engineer re
ported that its condition and performance were 

very unsatisfactory. Complaints were lodged with 

Dependable Motors who serviced the machine and made 


40 adjustments to it on several occasions. 
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Continued dissatisfaction was repoi"ted by the 

Engineer and on 13th July 1951 Council resolved 

that Dependable Motors be asked to take the machine 

back and refund the purchase money. This was done, 

but in reply Dependable Motors stated that they 

were not in a position to refund the purchase 

money without authority and financial guarantee 

from your Company. Upon a request from Dependable 

Motors a report by the Engineer, setting out the 

specific nature of complaints regarding the machine 10 

was furnished to them. A copy of this report, 

the perusal of which will leave you in no doubt as 

to the gravity of the position, is attached for 

your information and consideration. 


This tractor was purchased primarily for use 

with bull-dozer equipment and to operate a six 

cubic yard carryall scoop for road making purposes. 

To date it has not on any occasion demonstrated 

its ability to handle either piece of equipment to 

the satisfaction of this Council. 20 


The following comparison illustrates this 

point very olearly. 


When filling the scraper scoop referred to 

above the tracks of the "Breda" spun very badly. 

This same scoop is now attached to, and is handled 

very comfortably, with power to spare by another 

tractor, which, although 1-g tons heavier is rated 

at twenty (20) horse power less than the Breda. 


It is quite apparent that added efficiency in • • 

the engine would be quite useless unless the over- 30 

all weight of the tractor were considerably in
creased. Therefore it is maintained by this 

Council that were the track assemblies completely 

renewed and the clutch and engine restored to new 

condition the tractor would still be unsatisfactory 

in that its weight is not great enough to transmit 

a draw bar horse power comparable with that pro
duced by the engine. 


Obviously the Breda Company wishes to sell 

large numbers of its tractors in this country and 40 

to maintain its excellent reputation by extending 

the very best service and satisfaction possible to 

all its customers. The damaging effect on such a 

reputation of the unsatisfactory performance of 

sueh a machine as this Council owns is equally 

obvious. 


In view of all the circumstances this Council 

considers that it's duty to the rate-payers demands 
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that it ask your company to take the tractor "back 

and refund the purchase money. This it does, 

secure in the knowledge that it is dealing with a 

very reputable company which has always jealously 

guarded ita good name and that this occasion will 

not prove fin exception to that rule. 


Your earliest possible consideration and 

favourable reply will oblige. 


All communications to be TELEPHONE 15 

10 addressed to THE SHIRE ASHFORD EXCHANGE. 


CLERIC, ASHPORD 


ASHFORD SHIRE COUNCIL 


ASHFORD 15th August 1951. 

SHIRS ENGINEERS REPORT.TO COUNCIL 


10th August, 1951 

"Breda" Crawler Tractor 


The President & Councillors, 


Gentlemen, 


These features of the new "Breda" tractor 

20 recently purchased from Dependable Motors of Sydney 


which appear to me to be unsatisfactory are listed 

in the following report. 


At the time of writing this report the tractor 

had completed 170 hours of work as registered on 

the hour meter fitted to it. 


(1) Operating instruction and spare parts list. 

No operating instructions or spare parts list 


of any kind has been provided. Surely with such 

an intricate and expensive machine as this, manu

30 	 factured overseas, and practically unknown in 

Australia it is extremely important that the fullest 

possible instructions and advice as to its proper 

care and servicing should be made available to every 

customer. Were it not for the fact that this 

Council has the services of a. competent diesel 

mechanic any adjustments found necessary from time 

to time would be impossible. Admittedly Mr. Burke 

has given valuable advice but this has been verbal 

only and consequently incomplete and inadequate as 


4  0 	 any such advice must be. 
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(2) Oil Consumption. 


Ever since the machine commenced work it has 

consistently used at least two gallons of oil for 

every eight hours worked. This, in a new machine 

in my opinion, must be considered very excessive 

and indicative of some fundamental fault in its 

assembly or adjustment. 


During his recent visit, Mr. Burke made cer
tain adjustments to the engine and enlarged the 

ports in the breather tube from the engine sump. 

After these adjustments had been made and while 

the machine was being used to draw a carryall 

scoop some improvement was noticed in the oil con
sumption. Since then however it has again been 

used as a bulldozer and two gallons of oil per day 

is being used as before. 


(3) Tracks. 

Since the machine has been in service the 


track assemblies have developed the following 

faults. 


(a) The pad and grip sections of the tracks 

are of very light construction and of very soft 

metal. Three of the pads have already split and 

ten others have bent. The edges of the grips are 

showing very considerable wear. 


(b) The tracks appear to have become consider 

ably elongated due to either wear or bending at 

the track joints. This is so pronounced that in a 

number of cases the track plates no longer lap 

over each other. Some of these plates have come 

into contact with their neighbours and serious 

bending and buckling has occurred. In order to 

maintain reasonable tension in the tracks it has 

been found necessary to tighten them four times to 

date. 


(c) Those sections of the track castings 

which come into contact with the rollers and 

driving sprockets appear to be faulty. Large 

numbers of small pieces of metal continue to chip 

off the edges of these. 


(d) The moulding of some of the track cas
tings appears to have been faulty in that several 

distinct flaws or patches of "honey comb" have 

shown up at the edges of the plates and near the 

track pin bearings. 
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(e) The track tensioning springs appear to "be 

insufficient rigidity for the work required of them. 

On several occasions when working in soft ground, 

mud has accumulated on the tracks between the over
lapping sections of the plates causing them to arch 

up and on ono occasion strike the mud guard plates 

above, the springs thereby being compressed at 

least 6" more than normal. When the machine is 

under load or when turning, the driving sprockets 


10 	 frequently "jump" the track pins. 


(4) Olutch. 

When the machine is under load the clutch 


frequently becomes overheated and seizes, rendering 

it impossible to stop the movement of the machine 

without switching the engine off. Every time this 

happens half an hour or more of working time is 

lost waiting for the clutch to cool sufficiently 

to free itself. On two occasions serious accidents 

have been narrowly avoided when such a seizure oc

20 	 curred. 
Advice given by Mr. Burke regarding grease has 


been carefully followed without any noticable 

improvement. 


Adjustment of the clutch has been found neces
sary on three occasions to date. This appears to 

indicate excessive wear on the clutch facings. 


(5) Power weight Ratio. 

It would appear that quite a large proportion 


of the power output is wasted. When the machine is 

30 	 under load the tracks "spin" excessively. This 

would indicate that the total weight of the machine 
is insufficient to provide the tractive resistance 
in the tracks necessary to take full advantage of 
the power produced. 
(6) Radiator. 


No adequate protection is provided for the 

radiator grille. This is very important when the • 

machine is being used for clearing timber etc. One 

radiator core has already been pierced by a log 


4  0 	 during clearing operations. 


Sgd.	 P.E. Bowman. 


SHIRE ENGINEER. 
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EXHIBIT J 


REPORTS WITH WRITTEN PRECIS 


TRACTOR REMARKS.&
ROAD Gal3le :Doae:t:,
HONRS


MON. 14th May Wallangra 8 Dozing gravel pit 

1951 Coolatai and formation 


Road 

TUES.15th 8 Formations. 


WED. 16th 8 Formations. 10 

THURS. x 

PRI. x 


Summary Wall. Cool. 

3 days & off - £15.-.-. 


MON. 21st May V/allangra 8 Dozing filling to 
1951 Ooolatai formations 

Road 
TUES.22nd May x Out engine trouble, 
WED. 23rd May x it ti ii 
THURS. x 20 
PRI. x 

Summary Coolatai 1 day £5.-.-. 
MON. 28th May x At work shop for 


P.C.U. Modifications
TUES. x 
WED. x 
THURS. X 
PRI. X 

MON. 11th June Holiday

TUES. x 30 

WED. x 

THURS. x 


PRI. 15th June Wallangra x V/allangra Ashford 

Ashford 8 Road-Drainage 

Road. 


Summary Ash Wall 

1 day £5 


G-. Kramer. 
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P l a i n t i f f '  s 
E x h i b i t  s 

10 

ROAD TRACTOR REMARKS & 
HOURS Qj ̂ pf Cable Dozer 

MON. 18 M.R.I87 Item 21 
June 

TUES.19 M.R.187 Item 21 
June 

WED. 20 Ooolatai Wallangra 8 
June Road 

THURS. 21 x 
ERI. 22 June 

Summary: 

Tracting being tra
velled to job. 
Clearing gravel 
site. 
Dozing fillings to 
formation. 
Idle owing to oil 
trouble, 

x Being repaired. 
G. Kramer. 

M.R.187 Item 21 
Breda 2 days £7.10.-
P. C.U. 2 days 1.10.-
Dozer 2 days 1.-. 

£10. -

Reports with 
written 
Precis. 
- continued 

Coolatai 1 day £ 5. 

20 O I  L C O N S U M P T I O  N 

30 

4  0 

The oil level' in the tank on the head of the 
radiator. The checking may be confined to ensuring 
that there is enough oil; if necessary, the oil 
should be partly topped up in such a manner that, 
with the engine standing still, the topped-up level 
in not more than at one third of the full tank. As 
a matter of fact, l?~the tank were completely filled 
before the engine is started there would be the 
danger of over-filling the tank. 

This is due to the fact that during idle per
iods of the tractor part of the oil contained in 
the tank passes into the engine sump, past the pump 
gearing and through the inevitable interstices of 
the bearings. But as soon as the engine begins to 
turn over, the extraction pump inducts all the oil 
accumulated in the sump during the stationary period 
end returns it to the tank which fills up partly. 
Thus, in case the refilling were carried out before 
starting the engine, there would be a danger of 
setting up harmful pressures in the lubrication 
circuit or creating an overflow and scattering of 
the oil. 

The oil content of the tank must thus be 
checked, and if necessary topped-up, only while 
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the engine is turning over and has been running 

for about ten minutes. Under these conditions the 

oil level must not be below that corresponding to 

a tank 2/ full. 


T R A N S M I S S I O N 


CENTRAL CLUTCH (Table 17) 


The engine clutch has been described on page 

51. If the clutch slips, first check the play be
tween the fork lever 1571 and the needle bearing 

1541 (see Table 17); the play must be between 10 

7/32" and at least When the wear of the clutch 

facings has reduced this play to below i-", they 

must be replaced. 


Por this purpose eight distance pieces 1549 

are provided under each of the three supports 1548 

for the control levers 1544; remove equal numbers 

one or several, of these spacers from each support 

until the play obtained is within the limits in
dicated above. To these limits must correspond a 

lost motion of from 5/8" to 13/4" of the clutch 20 

pedal in the slot in the floor. It may, therefore, 

be necessary to adjust the stroke of the pedal by 

suitably altering the length of the actuating rod 

1579. When all the distance pieces have been taken 

out, the clutch disc facings must be renewed. Por 

this purpose the clutch can be dismantled, without 

removing the motor, in the. following manner:
1. Dismantle the whole universal joint assembly 

by undoing the screws which fix the two cross-heads 

to the respective coupling flange. To facilitate 30 

the turning of these screws with the 14-mm spanner 

the crankshaft must be suitable turned over by hand. 


2. Release the return lever 1572 by removing the 

fixing screws and take it off the shaft 1575 by 

removing the fixing screws and allowing it to slide 

along the shaft until it can be disengaged from 

the splines of the latter. Release the fork lever 

1571 from the flexible arm 1592 by unscrewing the 

two fixing screws (see Table 17). These operations 

are necessary to make it possible to swivel the 40 

fork lever freely, as otherwise this would constitxite 

an insurmountable obstacle to the removal of the 

clutch from the flywheel. In order not to lose or 

damage any parts, the flexible arm 1592 can be 

swivelled through 90° instead of being removed al
together; to do so it suffices to remove only one 

of the fixing screws and merely to slacken the 

second. 
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3. Remove the screws 12 which fix the cover 1502 

to the flywheel, and keep the clutch assembly 

raised externally to prevent the dropping or dis
tortion of the parts. For this purpose it will be 

necessary to use appropriate lifting tackle or the 

help of another man. 'While the screws are being 

removed it is better to leave to last those four 

located at diagonally opposed corners. When the 

cover is off, the whole clutch - with the exception 


10 of the fixed ring 1508 - can be removed from the 

flywheel. 


It ia now possible to replace the clutch 

facings or, in order to save time, the complete 

discs 1515 and 1516 with facings ready mounted, 

leaving the replacement of the worn facings on the 

old discs for some other time. 


Before mounting the clutch once more it is 

better to dismantle, clean and inspect the remain
ing components of the clutch assembly as well. 


20 TRACTOR Breda Tractor REMARKS ROAD 
 HOURS with Cable 


MON. 25th June x

1951 


TUES. 26th Juno Coolatai 8 

Wall.Road. 


WED. 27th June 8 

THURS. 28th .June 8 

FRI. 29th June 8 


30 Summary Coolatai 

4 days £20 


MON. 2nd July Coolatai 8 
7/all.Rd. 

TUES.3rd July 8 
WED. 4th July 8 
THURS. 5th July X 

FRI. 6th July x 
Coolatai 
3 days £15. 

Dozer 


 Wet day 


Dozing fillings to 

formations. 

Formations. 

Formations. 


G. Kramer, operator. 


Formations 


it 

it 

Radiator mishap 


G. Kramer. 
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ROAD 


MON. 9th July

TUES.lOth " 

WED. 11th " 

THURS. 12th " M.R.187 


Item 24 

PRI. 13th " M.R.187 


Item 24 

M..R. 187 

Item 24 


Breda 2 days £3. 

Dozer 2 " 

P.C.U.2 " 


TRACTOR 

HOURS 


x 

x 

X 

8 

8 

15.
10.
15.-


MON. 16th July M.R.187 8 
Item 23 

TUES. 17th » M.R.187 8 
it
WED. 18th " 8 

THURS. 19th " x 
PRI. 20th » x 

M.R.187 Item 23 

Breda 2 days £7.10. 

Dozer 2 " 1. 

P.C.U.2 1.10.-. 


MON. 30th July M.R.187 8 

Item 21 


TUES.31st July Camp 8 

Greek 

Keetah 

Develop
mental " 

Road 1193 


WED. 1st Aug. Yetman 8 
North Star 

THURS. 2nd " II n q 

Breda Tractor 

with Cable REMARKS 

Dozer 


Idle - radiator trouble,

ti 

ii 


Scooping fillings to 

pipe culverts. 

Pipe culverts. 


G. Kramer operator. 

£7.10. -. 

1. -.-. 

1.10.-. 


£ 

Scooping fillings to 

formation. 

Placing concrete pipes. 


I I  I I it 20 


G. Kramer 


Scooping gravel. 


Being removed by

lorry. 30 


Pilling to formation. 


Formations,

PRI. 3rd " it ii 8 Formations. 


M.R.187 Item 21 Breda 1 day £7.7.6 

P.C.U. 16.9 

Dozer 19.6 


Camp Creek as above 

Yetman N. Star. Breda 3 days £22.2.6 


P.C.U. 3 " 2.10.3 

Dozer 3 " 2.8.6 


G. Kramer. 

4 0 


10 



20

ROAD 


MON. 6th Aug. Yetman 

North 

Star Road 


TUES.7th " 

WED. 8th » 

THURS.9th " 


10 PHI. 10th " 


North Star 


MON. 13th Aug. 

to 


PRI. 17th Aug. 
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TRACTOR 

HOURS 


Broda 5 

Dozer 5 

P.C.U. 5 


8 

8 
8 
8 
8 

Breda Tractor 

with Cable REMARKS 

Dozer 


Dozing fillings to 

pipe culverts 


ii n n 

ii n I I 

Clearing,
it 

G. Kramer. 

days £36.17.6 


4. 3.9 

" 4.17.6 


No work stood down - clutch trouble 


(Sgnd by initials) N.D.T. 


EXHIBIT M


LIST OF FIGURES SHEWING COST OP

 REPAIRS AND LOSS OP TIME


REPAIRS (not including P.C.U. or bearing failure)


E.W. Ackhurst	 56 hours at 10/6 per hour 

4 hours at time and half. • 


OIL 


gal. per day, 10/- per gal. 

200 hours work.


DRIVER Non productive hours. 


2 hours per day - 30 working days 


wage £32.2.0 per fortnight.


£32.11. 0 

9. 8. 0 


£24.15. 0 


£66.14. 0 


P l a i n t i f f ' s 

E x h i b i t s 


Reports with 

written 

Precis. 

- continued 
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Time. 
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D e f e n d a n t ' s 

E x h i b i t s 


Letter 
Plaintiff's 

Shire Clerk 

to Defendant, 


12.11.1951 


DEFENDANT'S EXHIBITS 


EXHIBIT 1 


LETTER - PLAINTIFF'S SHIRE CLERK TO DEFENDANT 


All communications to be TELEPHONE 15 

addressed to THE SHIRE ASHFORD EXCHANGE 

CLERK, ASHFORD. 


ASHFORD SHIRE COUNCIL 


ASHFORD 12th November 1951 


The Manager, 

Dependable Motors Pty. Ltd., 10 

Parramatta Road., 

CAMPERDOWNE. 


Dear Sir, 


Re: BREDA TRACTOR 


My council is in receipt of a letter dated 18th 

October from Hedesan & Co., Ltd. enclosing a trans
lated copy of a letter from the Breda Tractor Ooy. 

with reference to the overhaul and replacement 

of parts necessary to put this machine in working 

order. 20 


I have been directed to ask for a quote for 

carrying out the necessar;/ repairs and replacement 

of parts provided the Council delivered this 

machine to your workshop and also if you carried 

out this work at Councils workshop. 


Yours faithfully, 


A.N. Heywood. 


SHIRE CLERK. 




34-5. 


E X H I B I T 1 


LETTER - DEFENDANT TO PLAINTIFF'S SHIRE CLERK 


DEPENDABLE Branch Church Street 

Parramatta. UW 9966-7 


DEPENDABLE MOTORS PTY. LTD. 

GENERAL MOTOR MERCHANTS 

First and Last - EFFICIENCY 


Distributors:

G.M.C. 6x6 PARTS.

10 Hasco Parts

The Shire Clerk, 

Ashford Shire Council, 

ASHFORD. 


Dear Sir, 


 Phones LA 5134 (3 lines) 

 82a-90 PARRAMATTA ROAD 


 CAMPERDOWN 


3rd December, 1951. 


We are in receipt of your letter of the 12th 

ult., re the overhaul of your Breda Tractor. 


It would be necessary to advise us what repairs 

you require to be carried out also what replacement 


20 parts are to be fitted before a quotation could be 

submitted. 


We v/ould suggest you submit an itemised list 

of repairs to be carried out. It would also be 

necessary to advise us who would be responsible for 

the payment as we note Hedesan & Co's name is men
tioned in your letter, also Breda Tractor Go. It 

would not be possible for us to carry out these 

repairs in your Council's Vforkshop. 


Awaiting your further advice as to the nature 

30 of repairs required. 


We are, 

Yours faithfully, 

DEPENDABLE MOTORS PTY. LTD. 


A. CORNEY 

DIRECTOR. 


D e f e n d a n t ' s 

E x h i b i t s 


1 


Letter -

Defendant to 

Plaintiff's 

Shire Clerk. 


3.12.1951 




D e f e n d a n t fs 

E x h i b i t s 


Letter 
Plaintiff's 

Shire Clerk 

to Defendant. 


11.3.1952 
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E X H I B I T 7 


LETTER - PLAINTIPE1S SHIRE CLERK TO DEPENDANT 


All communications to be TELEPHONE 15 

addressed to THE SHIRE ASHPORD EXCHANGE 

CLERK, ASHPORD 


ASHPORD SHIRE COUNCIL 


ASHFORD 11th March 1952. 


The Manager, 

Dependable Motors., 

Parramatta Road, 10 

CMvIPERDOWN. 


Dear Sir, 


With reference to your account for £9.13.11 

for part supplies to the Breda tractor as you are 

aware this tractor is at present under discussion 

with the makers and the account will be adjusted 

when finality with the makers has been achieved. 


Yours faithfully, 


A.N. HEYWOOD 


SHIRE CLERK. 20 
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E X H I B I T 7 


LETTER HEDESAN & 00. PTY. LTD. TO 

DEFENDANT FORWARDING TRANSLATED 

COPY LETTER PROM BREDA COMPANY TO 


PLAINTIFF 


HEDE3AN & CO. PTY. LTD. 


EXPORTERS IMPORTERS 

MANUFACTURERS' REPRESENTATIVES. 


336 KENT STREET, SYDNEY, N. S.W. - PHONE BX 4118. 


10 Your ref. All correspondence to 

Chi-n Raf vrr n/p B o  x 5069 G.P.O. SYDNEY. 
Our Ref. VH.CAP Cables & Telegrams: 

Date 18th Oct: 1951. "HEDESAN" SYDNEY 


Codes used: Bentley's 2nd 

AUSTRALIAN AGENT FOR: Edition. 

"Breda" CRAWLER TRACTORS 

"Olympia" TYPEWRITERS. 

IMPORTERS OP: 

MACHINERY - STEEL 


20 BUILDING MATERIALS 

HARDWARE 

MOTORS CARS. 

EXPORTERS OP: 

PRIMARY PRODUCTS 

WHEAT - FLOUR 

GENERAL MERCHANDISE 

INDUSTRIAL MACHINERY 

ELECTRICAL EQUIPMENT & GOODS 


AGENTS IN ALL STATES 

30 Gonneotions throughout the world. 


Mr. Corney, 

Dependable Motors Pty. Ltd. 

82a-90 Parramatta Road, 

CAMPERDOWN. 

Dear Sir, 


V/e enclose with this letter a copy of a letter 

just received from Breda Italy in answer to a letter 

dated Sept: 4th 1951 submitted to them on the matter 

of Ashford Shire Council. 


40 A similar copy has been posted to Ashford Shire 

Council and we request that you contact them for 

further action. 


Yours faithfully, 

HEDESAN & CO.PTY.LTD. 


V. L. HEGER 

End: GOVERNING DIRECTOR. 


D e f e n d a n  t fs 

E x h i b i t s 


3 

Letter -

Hedesan & Co. 

Pty.Ltd. to 

Defendant 

forwarding 

translated 

copy letter 

from Breda 

Company to 

Plaintiff. 


18.10.1951 
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D e f e n d a n t  1 s 

E x h i b i t s 


Translated 

copy letter 

from Breda 

Company to 

Plaintiff. 


27.9.1951 


E X H I B I T 3 


TRANSLATED COPY LETTER PROM 

BREDA COMPANY TO PLAINTIFF 


TRANSLATION OP LETTER PROM SOCIETA ITALIANO ERNESTO 


GG/33320 DATED 27 Sept. 1951. M^Ii 


THIS TRANSLATION INTO ENGLISH IS ATTACHED POR YOUR 

CONVENIENCE 


THE ITALIAN TEXT HOY/EVER IS TEE ONLY VALID AND 

AUTHENTIC 


re AUSTRALIA - Farm tractors. 


]V[© s si*s• 

ASHFORD SHIRE COUNCIL. 

ASHFORD. 

(Australia) 


Lear Sirs, 


The Italian Legation in Sydney and our Agents, 

Messrs. Hedesan, have handed us your letter of 

Sept.4th 1951. In this letter which is based on 

your attached report'showing some trouble experi
enced in using our 70-D Tractor purchs.sed from 

Dependable Motors, you suggest we should take back 

this tractor and refund the purchase expenses. 


In this connection we would like to point out 

in the very first place that the tractor you have, 

we supplied for agriculture operating and not for 

industrial use, whilst it appears from your report 

that the machine has been called for mainly opera
ting on road work. 


Moreover the fitting of the bulldozer may not 

be very convenient in conjunction with our tractor, 

may have contributed to have some machine pieces 

undergo a particular strain turning out the con
sequences you complain of. 


At any rate both for the nature of defects 

appeared on tractor working, as for business 

habits applying everywhere, we feel yourasking 

for having the machine taken back as certainly not 

being justified and we consider acceptable only 

a replacement free of charge of faulty parts. In 

our case we would therefore have to arrange for 

changement of clutch elements, furthermore replac
ing of tracks fitted at present with more sturdy 


10 


20 


30 


4 0 
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ones and the overhauling of pistons and cylinder 

liners, in order to utterly relieve you on freeing 

of deficiency for excessive oil consumption. 


As to ratio between weight and output, this is 

a question liable of being twisted, as shown on 

report of our Technical Offices answering your com
ments contained in your report; we are attaching 

these notes of ours for the sake of our Company's 

good name. 


10 With this in mind we are anxious to give you 

a new proof of our business fairness and the 

seriousness we use entering into engagements with 

our Customers and we would advise you that in the 

event of your not wanting to keep the tractor 

after we have replaced such parts worn out by use 

and have put the tractor in perfect working order, 

we are prepared for a very exceptional policy to 

take same back and refund the purchase expense; 

this of course with the understanding of consider

20 ing the operating period undergone and the con
sequently wear out of use, adapting appropriate 

equity, viz. after estimating the market value of 

tractor conditions as given back to us. 


We have charged our' Agents in your Country, 

Messrs. Hedesan in Sydney to handle this questions 

given them full authority for clearing the matter. 

V/e would like to again point out that our proceed
ing in your favour is absolutely exceptional and 


' ' has never been confronted either in any business 

30 policy, nor with supplies of ours even for Govern

ment Offices and we therefore trust you will duly 

appreciate our ethical business standing v/e are 

always living up to in our relations to Customers, 


V/e feel we met with your requirement to our 

utmost endeavours and looking forward to hear from 

you on your deliberations, we remain, dear Sirs, 


Yours faithfully, 


D e f e n d a n t ' s 

E x h i b i t s 


Translated 

copy letter 

from Breda 

Company to 

Plaintiff. 


27.9.1951 

- continued 




D e f e n d a n t  f s 

E x h i b i t s 
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Letter -

Defendant to 

Hedesan & 

Co. Pty..Ltd. 

8. 2. 1950 
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E X H I B I T 7 


LETTER - DEFENDANT TO HEDESAN & CO.PTY.LTD. 


DEPENDABLE MOTORS PTY. LTD. 


DISTRIBUTORS FOR AUSTRALIA AND 

"NEW GUINEA 


BREDA CRAWLER TRACTORS 

.82a-90 Parramatta Road, 


Camperdown, Sydney. 

TELEGRAMS 


"DEPENDMOTOR" SYDNEY 10 

Telephones 


LA 5134 - 3 lines. 


Messrs. 8. 2. 50 

Hedesan & Co., 

Kent Street, 

S Y D N E Y . 


Attention Dr. Hegar. 

"BREDA" MODEL "5OP". 


Engine No. 4757, 

Delivery Date .. 12.12.50. 20 


OWNER - E.W. Mackay, Earls Court Estate, Dry Plains 

Via Cooma. 


DATE OP SERVICES. 

January 11th to 14th. Jan 26th to 29th. 

January 31st to Pebruary 3rd. 

Each of the above dates are inclusive and 

include travelling time to and•from Dry 

Plains. Mileage from Sydney 300. 


FIRST SERVICE GALL. 

The first service visit was for the purpose 30 

of rectifying the following troubles:
1. Oil leak in air cooled oil radiator. 

2. Rectify steering clutch adjustments. 

3. Check electric starter. 

4. Check master clutch adjustment. 


On arrival at Dry Plains the oil radiator was re
moved, cleaned down and repaired, it was then tes
ted for leaks and replaced. 

The steering clutches were adjusted and the adjust
ment rectified the trouble. 40 


http:12.12.50
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The electric starter was cheeked and it was found 

to "bo in need of adjustment a,t the solenoid con
tacts. 


The master clutch was inclined to slip and after 

adjustment shims were removed, the operation of the 

clutch was still unsatisfactory and it was arranged 

with the owner to have the field service man return 

with a new clutch and fit same if necessary. 


Time spent on Tractor 16 Hours. 
10 Time Travelling 2 days. 

Socond and Third Service Calls. 

The Second service call was made for the purpose of 

removing the master clutch assembly. On dismant
ling the clutch it was found to he in poor con
dition generally and the clutch plate facings were 

very badly worn and scored (Part No.6) had three 

bad heat cracks in the surface of the plate. The 

clutch fingers part No.36 were very stiff two were 

only operating and one was inoperative. The clutch 


20 finger anchoring blocks and adjusting plates were 

found to be too tightly fitted to the outside plate 

assembly, Part No. 1. The clutch shaft Part No. 19 

was found to be too full on the spigot end and it 

would not enter the flywheel spigot race, Part No. 

20 and the outside plate assembly would not face up 

to or enter the flywheel recess without the use of 

considerable force. Part No.31 the release housing 

assembly had a small section broken from the collar 


• ' that accommodates the clutch fingers the general 

30 condition of the clutch made a return to Sydney 


necessary so that release housing assembly could be 

welded and machined and the outside clutch assembly 

plate could also be machined. 


After the necessary work was carried out and all 

of the component parts were refitted and the com
plete assembly replaced the clutch operated very 

satisfactorily. 


A new starter motor was fitted to the Tractor as 

the original electric starter was continuing to 


40 give trouble. 


Time spent on Tractor 20 hours. 

Time spent working tractor after repairs had been 


effected 18 hours. 

Time Travelling 4 days. 


D e f e n d a n t ' s 

E x h i b i t s 
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letter -

Defendant to 

Hedesan & 

Co.Pty.Ltd. 


8. 2. 1950 

- continued 
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D e f e n d a n t ' s 

E x h i b i t s 


7 

letter -

Defendant to 

Hedesan & 

Co.Pty.Ltd. 

8. 2 .1950 
- continued 


7 

letter -

Defendant to 

Hedesan & 

Go.Pty.,ltd. 


28.2.1951 


Parts required to be replaced under claims. 


1 only Part No. 3.1. )

2 " " 13 ) TAV. XVI. 

1 " " 6 )


A report and claim on the electric starter will be 

forwarded as soon as the necessary repairs are 

effected. 


E X H I B I T 7 

LETTER - DEFENDANT TO HEDESAN & CO.PTY.LTD. 


DEPENDABLE MOTORS PTY. LTD. 10 

AUSTRALIAN AND NEW GUINEA 


DISTRIBUTORS FOR 

BREDA CRAWLER TRACTORS 


82a-90 Parramatta Road, 

Gamperdown, Sydney. 


TELEGRAMS 

"DEPENDMOTOR" SYDNEY 


Telephones 

LA 5134 - 3 lines. 


28th February, 1951. 20 

Messrs. Hedesan & Co.Pty.Ltd., 

336 Kent Street, 

S Y D N E Y . 


REPORT ON "BREDA" 70D MODEL THAT HAS NOT BEEN USED. 


Dear Sirs, 


We wish to advise for your information and 

would like you to forward this complaint to the 

factory so as to avoid future recurrence. 


The petrol starter motor would not turn the 

main engine through the slipping of the clutch. On 3  0 

dismantling we found that the clutch had been in
stalled incorrectly, resulting in bent plates and 

would not allow the pressure to come on the clutch. 
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The assembly was removed, the plates trued 

up, cleaned and reassembled correctly, on starting 

the auxiliary motor tho gear engaged and turned 

the main engine immediately. 


This operation took our mechanic eight hours 

to complete the work. 


A closer supervision at the factory would 

obviate this complaint. 


Yours faithfully, 

DEPENDABLE MOTORS PTY. LTD. 


A. CORNEY 


Director. 


EXHIBIT 7 


LETTER - DEFENDANT TO HEDESAN & CO.PTY.LTD. 


DEPENDABLE MOTORS PTY. LTD. 


AUSTRALIAN AND NEW GUINEA 

DISTRIBUTORS POR 


3REDA CRAWLER TRACTORS 

82a-90 Parramatta Road, 

Camperdown, Sydney. 


TELEGRAMS 

"DEPENDMOTOR" SYDNEY 


Telephones 

LA 5134 - 3 lines. 


24th July, 1951. 


Messrs. Hedesan &. Co. Pty.Ltd., 

336 Kent Street, 

S Y D N E Y . 


Dear Sirs, 


We have received a further report on the tracks 

of the "70" Model No. 4942. Odd links appear to 

be soft and very noticeable wear has shown where 

the rollers have worn deep into the chain. This 

makes a gap between the pads at the top of about -§•". 


D e f e n d a n t ' s 

E x h i b i t s 


7 

Letter -

Defendant to 

Hedesan & 

Co. Pty ..Ltd. 

28.2.1951 

- continued 


Letter -

Defendant to 

Hedesan & 

Co. Pty ..Ltd. 

24.7.1951 
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D e f e n d a n t ' 1 s 

E x h i b i t s 
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Letter -

Defendant -to 

Hedesan & 

Co.Pty.Ltd. 


2 4 . 7 . 1 9 5 1 
- continued 


Normally they overlap in this section by about g-". 

A number of pads are bent through this wear, one 

pad gets jammed under the following pad and breaks 

same. We would be glad to have the Factory's 

remarks on this matter. 


We will have a full report on this machine 

when our man returns. This machine is the one 

that is causing a lot of trouble, and they want to 

return same. 


Yours faithfully, 

DEPENDABLE MOTORS PTY. LTD. 


A. CORNEY 


DIRECTOR. 



