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IN THE PRIVY COUNCIL 	 _No. 12 of 1959 

ON APPEAL PROM 
THE WEST AFRICAN COURT OP APPEAL 

UNIVERSITY OF LONDON (GOLD COAST SESSION) 
u' r 1 

B E T W E E N : 
/ i 1"N 

INSTITUTE OS ADVANCETqE CHEAPS IDE SYNDICATE LIMITED 
(Defendants) Appel lants 

- and 
^ 1\ <1 ') 
. «.t '.} G. STANLEY LEWIS ( P l a i n t i f f ) Respondent 

10 	 CASE FOR THE APPELLANTS 

1 . This i s an appeal from a Judgment of the West Record 
Afr ican Court of Appeal, dated the 7th February, 
1956, a l lowing an appeal from that part of a Judg
ment of the Supreme Court of the Gold Coast , Eastern 
J u d i c i a l D i v i s i o n , dated the l s t October, 1952, 
which dismissed a claim by the Respondent (herein 
a f t e r c a l l e d "the P l a i n t i f f " ) f o r £3,571 .14 .8d on an 
a l l e g e d account s t a t e d , with i n t e r e s t , and remit t ing 
the case to the Supreme Court f o r c e r t a i n f i g u r e s to 

20 be determined. 

2 . The p r i n c i p a l i s s u e s which a r i s e f o r determina 
t i o n on t h i s appeal are the f o l l o w i n g , v i z : 

( 1 ) Whether there was an account s ta ted b e t 
ween the p a r t i e s in respect o f the sum of 
£3,571 .14.8d claimed by the P l a i n t i f f . 

(2) Whether, i f there was no account s tated 
between the p a r t i e s , i t was open to the P l a i n 
t i f  f on the p l e a d i n g s to prove an a l l e g e d 
agreement to pay t h a t sum; and whether, in any 

30	 event , the P l a i n t i f f did prove any such agree 
ment . 


3 . The Appel lants ( h e r e i n a f t e r c a l l e d "the Defen 
dants") are general merchants, and the P l a i n t i f f p. 8l 
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2. 

Record was employed by them from about 1933 or 1936 u n t i l 
pp. 1 1 ; 29 the e a r l y part of 1950, when h i s employment was 
p . 1 3 7	 determined by a l e t t e r dated the 8th February, 1950. 
p .30,	 1 .23 At a l l m a t e r i a l t imes the P l a i n t i f f was a l s o a 

d i r e c t o r of the Defendants . 

p . l 6 , 1 .48	 4. The P l a i n t i f f was employed at a s a l a r y which 
p . 2 9 , 1 .30 was not a f i x e d amount but which appears to have 

been in p r a c t i c e £400 or £500 per annum u n t i l 1949 
but f o r the l a s t year of h i s employment the Defen 
dants have c r e d i t e d the P l a i n t i f f with £700 as 10 

p .145	 s a l a r y . 

p . 2 1 , 1 . 3 3 In addi t ion t o h i s s a l a r y the P l a i n t i f f was 
provided with r e s i d e n t i a l accommodation on the Def 
endants ' premises rent f r e e . 

p . 2 9 , 1 . 3 4	 5 . in September, 1948, the P l a i n t i f f spoke to the 
p .30, 1 . 3 Defendants ' Managing D i r e c t o r , one George F r a n c o i s , 

about h i s remuneration and suggested t h a t he should 
r e c e i v e a share of p r o f i t s ins tead of a s a l a r y . Mr. 

p . 1 4 , 1 . 1 5 Francois then wrote to the P l a i n t i f f a l e t t e r dated 
p .30, 1 . 4 the 30th September, 1948, in which he put forward a 20 
p.90	 number of matters f o r the P l a i n t i f f ' s c o n s i d e r a t i o n 

in r e l a t i o n to the quest ion of h i s remuneration and 
suggested 33-1/3$ of n e t t annual p r o f i t s as a "gen 
erous a l l o c a t i o n " to the P l a i n t i f f . In r e p l y the 

p . 1 7 , 1 .32 P l a i n t i f f wrote to Mr. Francois a l e t t e r of the same 
p.30, 1 . 7 date in which he suggested t h a t h i s remuneration 
p.93 should be 40/ "share of p r o c e e d s " . A f u r t h e r 
p .34 , 1 . 3 5 l e t t e r from Mr. Francois dated the 6th October, 
p.93	 1948, was t h e r e i n descr ibed as " intended to probe a 

b a s i s of agreement." 30 

6 . Fol lowing the pre l iminary correspondence a l r e a d y 
p . 1 4 , 1 . 1 9 r e f e r r e d t o , Mr. F r a n c o i s , on the 15th October, 1948, 
p .30, 1 . 1 0 wrote to the P l a i n t i f f a l e t t e r containing an o f f e r 
p .95	 in the f o l l o w i n g terms: 

"Dear S i r , 

TERMS 

The Cheapside S y n d i c a t e , Ltd. o f f e r s you 
the f o l l o w i n g terms : 

1 . Quarters 
2 . Passages	 40 
3 . Conveyance . . . 



4. Emoluments Record 

5* Mofct P r o f i t s . This w i l l be ascerta ined
oh the o a s i s o f deduction of a l l Company 
working expenses and reasonable p r o v i s i o n 
f o r bad or d o u b t f u l debts from Gross P r o 
f i t  s but w i l l not inc lude personal amount 
drawn by y o u r s e l f or myself towards 
remuneration. 

 p .95, 1.54 

10 We hope you w i l  l f i n d the terms a c c e p t a b l e 
when an Agreement embodying these and other 
usual terms can be drawn up. 

Yours f a i t h f u l l y , 
pp. Cheapside Syndicate Ltd. 

(Sgd . ) GEORGE FRANCOIS 
Managing D i r e c t o r . " 

20

The P l a i n t i f f never r e p l i e d to
15th October, 1948, and on the
Francois Withdrew the o f f e r by

 f o l l o w i n g terms 

 the l e t t e r of the
 28th March, 1949,
 a l e t t e r in the

 Mr.
 p . 1 7 ,

 p.50,
 p . l 4 ,

 1 .21 
 1 . 1 1 
 1.20 

"Dear S i r ,

The Company
working terms on
no acceptance of
drawn. 

 made you an o f f e r of r e v i s e d 
 15/10/49. As there has been 
 the o f f e r i t i s hereby with 

 p .50, l . l 4 

pp.
Yours f a i t h f u l l y , 

 Cheapside S y n d i c a t e , Ltd. 
( S g d . ) GEORGE FRANCOIS 

Managing D i r e c t o r . " 

50 8. The withdrawal of the o f f e r provoked the 
P l a i n t i f f into f u r t h e r correspondence and he wrote
to Mr. Francois a l e t t e r dated the 5th A p r i l , 1949,
which contained the f o l l o w i n g p a s s a g e s : 

"The o f f e r to which your l e t t e r of 28th March 
1949 r e f e r s was in p o i n t of f a c t accepted in 
i t s broad terms by the f a c t o f my continuance 
in the s e r v i c e of the Company s i n c e the o f f e r 

 p . l 4 ,
 p .50,

 p.98 

 1.29 
 1 . 16 



4. 


Re cord

s i c .

 was made. As the terms s e t out t h e r e i n did 
not embrace a l l the terms which an agreement 
of employment should employ, the terms omitted 
as w e l l as the d e t a i l s f o r adjustment were 

 l e f  t to be threshed but and put in t h e i r 
f i n a l form in an agreement at the c lose of the 
busy season. As a r e s u l t I am unable to 
accept your a l l e g e d withdrawal of the " o f f e r " 
which so f a r as I am concerned has long ceased 
to be s t i l  l in the nature of an o f f e r , but has
been in f a c t a c o n t r a c t , the f i n a l d e t a i l s of 
which would be worked out when the agreement 
was being drawn up. 

In a l l circumstances t h e r e f o r e be assured 
that you w i l l in due course r e c e i v e my d e t a i l e d 
observat ions and conclusions on the points r e 
q u i r i n g adjustment and on the terms omit ted ." 

 10 

p . 1 5 ,
p.50,
p.99

p . l 4 ,
p.50,

 1 .47
 1 . 1 7

 1 .50
 1 . 1 8

 This l e t t e r was fo l lowed by a f u r t h e r l e t t e r from the 
 P l a i n t i f f , dated the 8th A p r i l , 1949, in which he 

 set out h i s observat ions as to c e r t a i n matters which
he considered ought to be included in the agreement 
proposed In Mr. Francois 1 l e t t e r of the 15th October 
1948. Mr. Francois maintained the p o s i t i o n which 
he had taken up, however, and wrote to the P l a i n t i f f 

 on the 9th A p r i l , 1949, a l e t t e r s t a t i n g i n t e r a l i a 
 as f o l l o w s : 

 20 

p .101 " I s h a l l take an e a r l y convenient opportunity to 
place these l e t t e r s and previous r e l e v a n t cor 
respondence before the Board of D i r e c t o r s as 
present c o n s t i t u t e d or an enlarged Board i f the
introduct ion of new blood in the d i r e c t o r a t e i s 
p r a c t i c a b l e in the near f u t u r e . I s h a l l then 
act on the d i r e c t i o n of the Board. 

I have already informed you that my o f f e r of 
15/10/48 which, in any case , would have needed 
the approval of the Board of D i r e c t o r s i s with 
drawn." 

 50 

9.
year

 The subsequent events which occurred
 1949 may be summarised as f o l l o w s : 

 during the 

p .50,

p . 5 1 ,

 1 . 4 0

 1 . 1 0

 On the 1 s t May, 1949, a new Board of D i r e c t o r s
of the Defendants was e l e c t e d at a meeting of share 
h o l d e r s , and met on the same day. At that meeting 
i t appears that the question of the P l a i n t i f f '  s 
being remunerated by payment of one-third of the net 
p r o f i t s was discussed and subsequently Mr. Francois 

 prepared a balance s h e e t , which was c i r c u l a t e d to 

 4o 



5. 


10

members of the Board of D i r e c t o r s t o g e t h e r with a
Memorandum, d e a l i n g with the quest ion of the P l a i n 
t i f f '  s remuneration, prepared by Mr. Francois . A
Memorandum prepared by t h e P l a i n t i f f , dated the 20th
September, 1949, was a l s o c i r c u l a t e d . The matter
was considered by the Board at a meeting on the 3 l s t
October, 1949, at which the P l a i n t i f f was present . 
In the meantime, Mr. F r a n c o i s sent a balance sheet
to the Commissioner of Income Tax, which included 

 the appropriation a o n e - t h i r d of net p r o f i t s to the 
P l a i n t i f f . 

 Record 
 p . 3 1 , 1 . 1 2 

 p . 1 1 3 
 p . 121 

 p . l 8 , 1 . 1 5 
 p . 3 1 , 1 . 1 6 

 p . 3 1 , 1 .38 

10. The Defendants determined the P l a i n t i f f ' s 
employment by a l e t t e r dated the 8th February,
which was in the f o l l o w i n g terms  : -

 1950, p.137 

"Dear Mr. Lewis, 

20

Owing to r e o r g a n i s a t i o n in the work of 
Cheapside Syndicate Limited, I r e g r e t exceed 
i n g l y that your l o n g a s s o c i a t i o n with the Com-
pany has to come to an end. 

 The Company w i l  l p r e f e r you to take S a l a r y 
in l i e u of n o t i c e and in a l l matters concerning 
your balance wi th the Company w i l l you kindly 
put y o u r s e l f in communication with the S e c r e t a r y 
of the Company who w i l l r e c e i v e i n s t r u c t i o n s . " 

This l e t t e r was acknowledged on the 9th
1950, by a l e t t e r in which the P l a i n t i f f
i n t e r a l i a : 

 February,
 s t a t e d 

 p. 137 

30

"There can be no quest ion of s a l a r y in
n o t i c e as your l e t t e r s u g g e s t s , s i n c e

 on s a l a r y : " 

 l i e u of
 I am not 

 p .138, 1 . 1 7 

In
of

 the same l e t t e r the P l a i n t i f f requested payment 
 c e r t a i n sums which were s e t out as f o l l o w s 

"Arrears of s a l a r y t o 3 1 s t March 1948
s t a t e d in your l e t t e r of 3 1 s t 
January 1950 to be . .  . £627.18.
Remuneration by share of p r o f i t s f o r 
the year A p r i l 1948/March 1949 3 5 7 1 . 1 4 .

 2 

 8" 

 p .138, 1 , 6 

40

1 1 . The P l a i n t i f f '  s demand f o r payment f o r the sum 
of £3571 . l4 .8d descr ibed as "share of p r o f i t s " in 

 h i s l e t t e r dated the 9th February, 1950, led to 
f u r t h e r correspondence. At the o u t s e t the Defen 
dants , by a l e t t e r from t h e i r S e c r e t a r y dated the 



6, 

Record 10th February, 1950, sa id : 

p . 1 3 9 , 1 .20 "The quest ion of whether you are on a
on share of p r o f i t s i s a l e g a l i s s u e
I am i n s t r u c t e d not t o e n t e r . " 

 s a l a r y or 
 in which 

N e v e r t h e l e s s , the Defendants took up the p o s i t i o n 
that the P l a i n t i f f had a share of p r o f i t s to h i s 
c r e d i t but t h a t i  t was not intended to be a share 
of cash p r o f i t but was a share of goods. The 
f o l l o w i n g are e x t r a c t s from the r e l e v a n t correspon 
dence on t h i s point :   10 

Defendants to P l a i n t i f f , 10th February, 1950; 

p .139* 1 . 3 "Share of p r o f i t s A p r i l 1948-M.arch 19,49. An 
amount of £3571.1*478 stands~ in "your name in 
Suspense Account. At 3 1 s t March 1949 cash in 
Cheapside c o f f e r s could not meet even customers 
d e p o s i t s and the p r o f i t s were a r r i v e d at on 
the value of goods on the ground at Cost P r i c e . 
You have had the job of r e a l i s i n g cash f o r 
those goods up to 8th February 1950. I t i s a 
matter of mathematical computation t o which
your t a l e n t s can be employed to determine what 
the l / 3 p r o f i t s on ground s t o c k a c t u a l l y r e a 
l i s e d . When the goods are s t i l  l in s t o c k the 
current s a l e s p r i c e s can be determined or 
agreed upon." 

 20 

Defendants to P l a i n t i f f , 15th February, 1950: 

p „ l 4 o , 1 . 2 7 " I am i n s t r u c t e d to say that to implement the 
t h i r d paragraph of our l e t t e r of the 10th 
i n s t a n t a s t a r t has been made to a r r i v e at 
your 1/3 p r o f i t s which formed part of our
ground s t o c k at 3 1 s t March, 1949. As only a 
f r a c t i o n of the goods has been sold i t w i l l 
take some time to a r r i v e at the f i n a l f i g u r e . " 

 90 

P l a i n t i f f '  s S o l i c i t o r to Defendants, 171h February, 

p . l 4 l  , 1 . 1 5 "I am instructed, by my c l i e n t Mr. G. S t a n l e y 
Lewis of Accra to demand of you immediate pay 
ment to me f o r and on h i s b e h a l f the t o t a l of 
the amounts due and owing to him according to 
our books and comprising

(a) His a r r e a r s of s a l a r y up to and i n c l u 
ding 3 1 s t March, 1948. 

 40 



7. 

(b)	 His ONE THIRD share of p r o f i t s f o r the Record 
year A p r i l , 1948 to March, 1949." 

Defendants to P l a i n t i f f ' s S o l i c i t o r , 25rd February, 

"This 1/5rd p r o f i t was not a Cash p r o f i t but p .142, 1 .52 
was a r r i v e d on the Ground s t o c k value of goods 
at Cost P r i c e on s t o c k t a k i n g at 51/5/49." 

The Defendants enclosed w i t h t h e i r l e t t e r dated the pp. i45, 146 
25rd February, 1950, t h r e e statements of account 

10 i n c l u d i n g a Suspense Account r e l a t i n g to the P l a i n - p . l 4 6 
t i f  f which c o n s i s t e d of one item in the f o l l o w i n g 
terms : 

"51/5/49 l / 5 r d . p r o f i t s of £ 1 0 , 7 1 5 . 4 . 7 . 
being goods in s tock reckoned 
at Cost P r i c e and u n r e a l i s a b l e 
at Cost P r i c e £5571 .14 . 8" 

12 . The P l a i n t i f f ' s S o l i c i t o r by a l e t t e r dated p.147 
the 25th February, 1950, pressed f o r payment to the 
P l a i n t i f f of a share of p r o f i t s in r e s p e c t of the 

20	 year ending March, 1948, and made suggest ions as t o 
how a proper f i g u r e should be a r r i v e d a t . The p.150 
Defendants by a l e t t e r from Mr. Francois t o the 
P l a i n t i f f ' s S o l i c i t o r s , dated the 50th March, 1950, 
requested that the P l a i n t i f f should c l e a r goods 
a l l o c a t e d to him as h i s share of p r o f i t s f o r the 
year in quest ion b e f o r e the 50th A p r i l , 1950. 

1 5 . As regards the c laim f o r s a l a r y , the Defendants 
by t h e i r l e t t e r dated the 25rd February, 1950, and p .142, 1 . 2 1 
by a S a l a r y Account enc losed t h e r e w i t h , acknowledged p.145 

50 s a l a r y due to the 5 1 s t
P l a i n t i f f ' s demand was
March, 1948); a cheque
of s a l a r y was enclosed
cheque was returned by
view of the f a i l u r e to
share of p r o f i t s . 

 March, 1950 (although the pp. 158, l 4 l 
 only f o r s a l a r y to the 5 1 s t 

 f o r £960. l8. l0d in respect p .142, 1 .26 
 wi th that l e t t e r . The p . l 4 8 , 1 .4o 
 the P l a i n t i f f ' s s o l i c i t o r in 
 agree as to the one- th ird 

14 . On the 27th February, 1951 , the P l a i n t i f f i n 
s t i t u t e d the present s u i t in the Supreme Court of 
the Gold C o a s t . By h i s Amended Writ of Summons, p.2 

40	 dated the 12th March, 1 9 5 1 , and h i s Statement of p .4 
Claim, dated the 6th A p r i l , 1951, the P l a i n t i f f 
claimed the sum of £ 4 , 2 l 7 . 5 . 8 d as 

"money found to be due from the Defendants to p . 2 , 1,28 
the P l a i n t i f f on an account s t a t e d between p . 4 , 1 .9 
them." 

http:4,2l7.5.8d
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Record
pp. 2 - 3 
p .4

 The p a r t i c u l a r s pleaded were as f o l l o w s : 

 " P a r t i c u l a r s : 
23rd February, 1950. 

Balance of a r r e a r s of the P l a i n 
t i f f '  s s a l a r y computed up to 31st; 
March 1949 acknowledged in the 
Statement of Account at tached by 
the Defendants to t h e i r l e t t e r 
of t h i s date addressed to the 
P l a i n t i f f '  s former S o l i c i t o r Mr.
J . Sarkodee-Adoo £ 6 4 5 - 1 1 . 

 10 

23rd February, 1950. 
The P l a i n t i f f '  s one t h i r d ( l / 3 ) 
share of the p r o f i t s computed up 
to 3 1 s t March 1949 a l s o acknow
ledged in the Statement of 
Account at tached by the s a i d 
Defendants to t h e i r l e t t e r dated 
23rd February 1950 addressed to 
the P l a i n t i f f '  s former S o l i c i t o r
Mr. J . Sarkodee-Adoo £ 3 5 7 1 . 1 4 . 8 

 20 

TOTAL £ 4217. 5 . 8 " 

pp. 3 , 4 The P l a i n t i f f a l s o claimed i n t e r e s t . 

P. 5 

P . 5 ,
p . 5 ,

 1 . 1 5 
 1 .28 

1 5 . The Defendants by t h e i r Statement of Defence 
dated the 19th A p r i l , 1951, i n t e r a l i a pleaded t h e i r 
o f f e r of a cheque f o r £960.187109*"for s a l a r y and the 
r e t u r n of the cheque, and as regards the claim in 
r e s p e c t of a share of p r o f i t s they s t a t e d as 
f o l l o w s : 

p . 5 , 1 . 2 1 "4. The Defendants f u r t h e r aver that the P l a i n 
t i f f '  s recommended share of p r o f i t s was in 
goods and a l i s  t of goods showing q u a n t i t i e s 
and values was prepared and forwarded t o h i s 
sa id S o l i c i t o r under r e g i s t e r e d cover dated 
the 23rd day of February 1950. P l a i n t i f f 
was requested to c o l l e c t h i s goods. 

 30 

5 . The P l a i n t i f f returned the cheque
drawn s a l a r y . P l a i n t i f f made no
to c o l l e c t h i s goods. 

 f o r un
 attempt 



9. 

7 .	 The Defendants a r e prepared to account f o r Record 
the P l a i n t i f f ' s goods so ld through t h e i r o r 
g a n i s a t i o n and f o r the r e s i d u e handed to an 
A u c t i o n e e r . " 

By on Amended Defence , dated the 25th January, 1952, p . 7 , 1 . 1 0 
the Defendants f u r t h e r pleaded that by reason of t h e 
p r o v i s i o n s of Clause 2.1 o f t h e i r A r t i c l e s of A s s o c - p.89 
i a t i o n and Clause 6 l of T a b l e A of the Companies 
Ordinance Cap. 15'*' the o n e - t h i r d share of p r o f i t s 

10 claimed by the P l a i n t i f f i s "without a u t h o r i t y " and 
the o f f e r by Mr. F r a n c o i s "which was withdrawn and p .8 , 1 . 1 
upon which the P l a i n t i f f ' s claim i s based" was 
u l t r a v i r e s the Defendants and v o i d . 

16 . At the t r i a l in the Supreme Court (cor A c o l a t s e pp. 11-29 
J . ) the P l a i n t i f f gave evidence in support of h i s 
c a s e . He s t a t e d i n t e r a l i a as f o l l o w s : 

"The dispute between us was t h a t I i n s i s t e d on p . 1 2 , 1 . 1 9 
t a k i n g 1/5 share in cash and not in goods." 

20 " I did not go to c o l l e c t the goods in l i e u of p . 1 5 , 1.46 
payment in cash because there was no under
s tanding to t h a t e f f e c t . I was demanding pay 
ment in cash. I d id not accept the tender o f 
payment of £960. l8 .10d. by cheque purporting 
to be s a l a r y up to 51/5/50. I returned the 
cheque as I f e a r e d i t s acceptance would pre 
j u d i c e my c l a i m . " 

" I am r e l y i n g on my claim on my statement of p . l 4 , 1.45 
50 Account submitted t o my s o l i c i t o r Sarkodee-

Adoo." 

"This claim before the court i s not based on a p . 1 7 , 1 .6 
c o n t r a c t . I based my claim on an account 
s t a t e d . " 

"There has never been any Agreement or Contract p . 1 7 , 1 . 1 5 
drawn up between myself and the Defendants from 
the time I began my employment." 



i 

10. 


Record
p. lT7~T7?l

 " I did not r e p l y to E x h i b i t "S" ( i . e  . the l e t t e r 
 from Mr. Francois dated the 1 5 t h October, 1948, 

conta ining an o f f e r of terms) up to 28/3/49." 

p . l 8 , 1 . 3 9 " I r e f u s e d t o take the 1/3 share in goods
cause t h a t was not the understanding." 

 be 

p . 2 1 , 1 .30 "I have no s a l a r y
the net p r o f i t s .
share of the "net
included r e n t . " 

 apart from the 1/3 share of 
 My emoluments are the 1/3 
 p r o f i t s . My emoluments 10 

1 7 . The Defendants ' ev idence , apart from the docu
ments, was that of Mr. F r a n c o i s . He s t a t e d i n t e r 
a l i a as f o l l o w s : 

p . 3 1 , 1 . 2 5 " I understood the Board t o agree on 1/5/49 t h a t 
they would be prepared to pay Mr. .Lewis l / 3 of 
the net p r o f i t s a n d . a f t e r t h a t I prepared the 
balance s h e e t . I t i s on p .31 o f the Minute 
Book in Exhib i t " 8 " . The balance sheet was
prepared showing P l a i n t i f f r e c e i v i n g 1/3 of 
the net p r o f i t s p laced in Suspense Account from 
1/4/48 to 31/3/49 ~ pending f i n a l d e c i s i o n of 
the Board and the S h a r e h o l d e r s . When I read 
the Minutes of the Board of D i r e c t o r s where 
they s t a t e d they were not competent t o make 
the award because t h e y , the Board, were not in 
e x i s t e n c e at the t ime, t h a t f i n a n c i a l year 
1948-9  I was in a personal dilemma because 
in the meantime the Balance Sheet had gone to
the income Tax A u t h o r i t i e s and there was no 
f i n a l a u t h o r i t y f o r the £ 3 , 5 7 1 . 1 4 . 8 d . as show
ing in favour of P l a i n t i f f and m y s e l f . " 

 20 

 30 

p . 3 3 , 1 . 4 4 " I gave the P l a i n t i f f no agreement to pay him 
£3,571.-14.8d. as h i s l / 3 s h a r e . The P l a i n t i f f 
and I never sat together to go i n t o the f i g u r e s 
between u s . We owe P l a i n t i f f in s a l a r y 
£960. l8.10d. more than he claimed on the w r i t . 
I did not at any time get the sanct ion of the
Shareholders to the 33-1/3 per cent o f f e r e d t o 
the P l a i n t i f f which o f f e r was not accepted by 
the P l a i n t i f f and I withdrew i t .  " 

 40 
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" I was prepared to a l l o w the P l a i n t i f f h is 
share as prepared on the balance s h e e t . " 

" I t was never understood t h a t the one t h i r d 
share had to be paid in c a s h . " 

"The P l a i n t i f f ' s remuneration f o r the f i n a n c i a l 
year 1948-49 was £500 a year plus what the 

10 D i r e c t o r s might a l l o w . " 

18. A f t e r both p a r t i e s had c losed t h e i r cases and 
at the conclusion of the addresses of counsel , the 
P l a i n t i f f , on the 26th September, 1952, appl ied f o r 
and was granted l e a v e to amend h i s claim by adding 
an a l t e r n a t i v e claim in t h e f o l l o w i n g terms: 

"The work and labour done f o r the Defendants, 
the P l a i n t i f f c la ims £ 3 5 7 1 . l 4 . 9 d . in the 
a l t e r n a t i v e f o r the per iod 1948-9." 

19 . The learned t r i a l Judge gave judgment f o r 
2o	 £64-5.11.Od f o r a r r e a r s o f s a l a r y f o r the f i n a n c i a l 

year 1948-9 (the r i g h t to which, as the learned 
Judge observed, was not d isputed by the Defendants) 
t o g e t h e r with i n t e r e s t a t 5 per c e n t . , but held 
that the P l a i n t i f f ' s c la im in r e s p e c t of the 
£3#571.l4.8d f a i l e d . The grounds upon which the 
l a t t e r claim was r e j e c t e d w e r e : 

( i )	 That the P l a i n t i f f ' s remuneration as to one
t h i r d share of net p r o f i t s f o r the f i n a n c i a l 
year 1948-1949 was never adopted by any 

30	 l a w f u l a u t h o r i t y under the Defendants ' 
A r t i c l e s of A s s o c i a t i o n . 

( i i )	 That the meeting o f the Board of D i r e c t o r s 
held on the 3 1 s t October, 1949, did not 
commit i t s e l f on the s u g g e s t i o n of a one
t h i r d share of p r o f i t s and in r e s p e c t of 
t h i s quest ion merely " h e l d out i t s opinion 
in an advisory c a p a c i t y . " 

Record 

p.35, 1.22 

P.38, 1 .29 

P.42, i . i 

P.50,	 1 . 1 

p.50,	 1 . 1 

PP.50-51 
P .55 , 1 . 1 9 
p.54, 1.20 

P.55,	 1 . 18 

P.55,	 1. 

P .55 , 1 .7 

( i i i  )	 That t h e r e f o r e on the evidence there was no P.55, 1 . 12 
contract s u b s i s t i n g between the p a r t i e s on 
the o n e - t h i r d s h a r e , 

http:3#571.l4.8d
http:64-5.11.Od
http:3571.l4.9d
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Record 20. The P l a i n t i f f s t a t e d h i s grounds of appeal 
pp.' 56-57 a g a i n s t

( 1 )

(2)

(3)

(4)

p .58, 1 .30 (At the

 the s a i d judgment as f o l l o w s s 

 The learned t r i a l Judge f a i l e d to d i r e c t h i s 
mind f u l l y and s y s t e m a t i c a l l y to the i s s u e s 
b e f o r e him regarding the P l a i n t i f f ' s remun
e r a t i o n as to l / 3 r d . ( o n e - t h i r d ) share of 
the net p r o f i t s of the Company f o r the 
f i n a n c i a l year 1948-49. The s a i d i s s u e s 
were 

( a )	 Whether or not there was an account 10 
s t a t e d between the p a r t i e s i . e . whether 
or not there was a c o n t r a c t implied by 
law to pay the sa id remuneration. 

(b)	 Whether or not the Board of D i r e c t o r s 

had power under the Companies A r t i c l e s 

to award such remuneration. 


( c )	 I f so whether or not on the f a c t s of 
t h i s p a r t i c u l a r case the Board of 
D i r e c t o r s and even the Defendants must 
be deemed to have e x e r c i s e d t h i s power 20 
or to be estopped from denying t h a t 
they had e x e r c i s e d t h i s power. 

 The learned t r i a l Judge had no j u s t i f i c a t i o n 
f o r p l a c i n g any credence on the Defendants ' 
Minutes Book 

 The f i n d i n g s of the t r i a l Judge as based on 
the evidence of the Defendants ' managing 
d i r e c t o r are i n e q u i t a b l e 

 The learned t r i a l Judge f a i l e d to deal with 
the amendment by which a l t e r n a t i v e l y to the 30 
sa id claim f o r l / 3 r d (one t h i r d ) share of 
p r o f i t s on an account s t a t e d a claim based 
on a quantum meruit was added. 

 hearing of
P .59 , 1 .20 was "broadened", on

the a d d i t i o n of the
contract a t a l l to
t h i r d ( l / 3 r d ) share
y e a r , " ) 

 the appeal Ground 1 ( a ) above 
 the P l a i n t i f f ' s a p p l i c a t i o n , by 
 words "or whether there was a 

 pay the s a i d remuneration of one 
 of the net p r o f i t s f o r the s a i d 

Po57, 1 . 3 0 2 1 . The r e l i e f sought by the P l a i n t i f f in h i s 4o 
Notice of Appeal was t h a t judgment should be entered 
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f o r him in r e s p e c t of h i s claim f o r £3,571.14.8(1	 Record 
plus i n t e r e s t at 5 per c e n t , and t h a t the judgment 

of the Supreme Court should be var ied a c c o r d i n g l y . 


22.	 On the appeal the P l a i n t i f f appl ied to amend p.58, 1 . 1 2 
h i s claim f u r t h e r , by adding to h i s two a l t e r n a t i v e 
p l e a s an account s t a t e d and a quantum meruit a 
t h i r d a l t e r n a t i v e plea based upon express agreement. 
This a p p l i c a t i o n to amend was r e f u s e d . p .64, 1 .20 

23.	 In the Court of Appeal ( c o r . Coussey P . , Korsah 
10	 J . A . and Ames Ag. J . A . ) the p r i n c i p a l judgment was pp. 70-77 

d e l i v e r e d by Ames Ag. J . A . . In the sa id judgment 
the P l a i n t i f f ' s case i s summarised ( e r r o n e o u s l y , i t 
i s submitted) as f o l l o w s : 

"The case concerns h i s remuneration f o r the P.70, 1.30 
year 1948-49, (The accounts were from A p r i l 
1 s t to March 3 1 s t ) . In the previous years he 
had been on a s a l a r y , which in 1947-48 was 
£400. He was d i s s a t i s f i e d w i t h t h i s and dur 
ing 1948-49 there were n e g o t i a t i o n s by him with 

20 the Managing D i r e c t o r f o r some b e t t e r remunera
t i o n . His case i s t h a t the n e g o t i a t i o n s ended 
in agreement to remunerate him by payment of 
l /3rd share of the net p r o f i t s . " 

The learned J u s t i c e of Appeal , a lthough he expressed p .74, 1 .24 
the opinion t h a t the learned t r i a l Judge appeared to 
be wrong in h i s view as to the meaning of c e r t a i n of 
the Defendants ' A r t i c l e s of A s s o c i a t i o n , a f f e c t i n g 
the quest ion of the a u t h o r i t y of the D i r e c t o r s t o 
remunerate the P l a i n t i f f , agreed with the learned p . 7 5 , 1 1 . 1 0 

30 t r i a l Judge t h a t there was no agreement to vary the 38 
P l a i n t i f f ' s remuneration a r i s i n g from the events up 
to and i n c l u d i n g the meeting of the Board of D i r e c 
t o r s on the 3 1 s t October, 1949, and s a i d : 

"Had the matter ended t h e r e , I would have come p . 7 5 , 1.39 
to the same d e c i s i o n as the learned t r i a l 
Judge. But the matter does not end t h e r e . 
I t goes f u r t h e r . Unfor tunate ly the learned 
Judge did not consider these further m a t t e r s . " 

The " f u r t h e r matters" to which the learned J u s t i c e p .75 , 1.44 
40 of Appeal r e f e r r e d were the l e t t e r s w r i t t e n by the 

Defendants to the P l a i n t i f f dated the 10th and the pp. 139, 140 
15th February, 1950. He r e f e r r e d a l s o to para- p .5 
graphs 4, 5 and 7 of the Defence, which the learned 
J u s t i c e of Appeal s t a t e d ( e r r o n e o u s l y , i t i s sub 
mi t ted) "seems to me to conclude the m a t t e r " , i . e . p .76, 1 . 1 1 
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Record in the P l a i n t i f f '  s f a v o u r . 

p .76 , 1 .40 The learned J u s t i c e of Appeal concluded t h a t 
he would al low the a p p e a l . As f o r the r e l i e f to 
be granted, he sa id t h a t he would order that the 
case be sent back to the Supreme Court to a s c e r t a i n 
and determine the market value on the 3 1 s t March, 
1949, of the goods r e f e r r e d t o in the Suspense 
Account. From the f i g u r e so determined the sum of 
£500 ( r e p r e s e n t i n g s a l a r y ) should be deducted and 
the balance so found should be added to the sum of
£645,11iOd. awarded t o the P l a i n t i f f by the learned 
t r i a  l Judge: the reason f o r the deduction of £500 
was t h a t the learned J u s t i c e of Appeal took the 
view t h a t on the evidence the P l a i n t i f f ought not 
to have both s a l a r y and a o n e - t h i r d share of p r o f i t s . 

 10 

Coussey P. and Korsah, J . A . concurred. 

24. F i n a l
granted to

 leave to appeal to the P r i v y Council was 
 the Defendants on the 28th May, 1956. 

25 . The Defendants humbly submit that the sa id 
judgment of the West A f r i c a n Court of Appeal should
be s e t aside and the judgment of the Supreme Court 
r e s t o r e d and t h a t t h i s Appeal should be al lowed 
with c o s t s , f o r the f o l l o w i n g , amongst o t h e r , 

 20 

R E A S O N  S 

1 . BECAUSE the Judgment of the Supreme Court was 
r i g h t f o r the reasons t h e r e i n s t a t e d and other 
good and s u f f i c i e n t r e a s o n s . 

2 . BECAUSE the matters r e l i e d upon by the Court 
of Appeal, namely the l e t t e r s dated the 10th 
and the 15th February, 1950, and the Defen 
d a n t s ' p l e a d i n g , do not j u s t i f y a r e v e r s a l of 
the conclusion a r r i v e d at by the learned t r i a  l 
Judge. 

 30 

3 . BECAUSE the P l a i n t i f f f a i l e d to prove
account s t a t e d between the p a r t i e s . 

 an 

4. BECAUSE the
a l t e r n a t i v e

 P l a i n t i f f f a i l e d
 claim based upon

 to prove h i s 
a quantum merui t . 

5 . BECAUSE the judgment of the Court of Appeal
not in accordance wi th the P l a i n t i f f '  s case
pleaded.

 i s 
 as 

 40 
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6 .	 BECAUSE the Court of Appeal having refused t o Record 
al low the P l a i n t i f f t o amend h i s pleading by 
adding a claim based upon an a l l e g e d express 
agreement, i t was n o t open to t h a t Court to 
pronounce judgment i n h i s favour upon the b a s i s 
of such agreement. 

7 .	 BECAUSE the c o n c l u s i o n a r r i v e d at by Ames Ag. 
J . A . in the Court of Appeal was i n c o n s i s t e n t 
with h i s f i n d i n g t h a t there was no agreement 

10	 to vary the P l a i n t i f f ' s remuneration a r i s i n g 
from the events up t o and i n c l u d i n g the 
D i r e c t o r s ' Meeting on the 5 1 s t October, 1949. 

8.	 BECAUSE there are concurrent f i n d i n g in both 
Courts that there was no agreement to vary the 
P l a i n t i f f ' s remuneration a r i s i n g from the 
events up to and i n c l u d i n g the D i r e c t o r s ' 
Meeting on the 5 1 s t October, 1949. 

9 .	 BECAUSE there i s no f i n d i n g by the Court of 
Appeal of any agreement which would support 

20 t h e i r judgment. 

10.	 BECAUSE no agreement such as would support the 

judgment of the Court of Appeal was proved. 


1 1 .	 BECAUSE i f and in so f a r as the judgment of 
the Court of Appeal i s upon the b a s i s of a l l e g e d 
admissions in the Defendants ' p l e a d i n g s , i t was 
n e i t h e r j u s t i f i e d by the terms of the p leadings 
nor c o r r e c t in the l i g h t of the ev idence. 

1 2 .	 BECAUSE i f and in so f a r as the judgment of 

the Court of Appeal i s upon the b a s i s of an 


50	 e s toppel i t was not j u s t i f i e d e i t h e r on the 
p leadings or the e v i d e n c e . 

1 5 .	 BECAUSE the r e l i e f granted by the Court of 

Appeal i s i n c o n s i s t e n t wi th the P l a i n t i f f ' s 

case as pleaded and as s e t out in h i s Notice 

of Appeal. 


14.	 BECAUSE even i f the reasoning of Ames A g . J . A . 

i s r i g h t the Court of Appeal ought to have 

given judgment in favour of the Defendants . 


1 5 . BECAUSE the judgment of the Court of Appeal i s 
40 wrong. 

RALPH MILLNER. 
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