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[Delivered by MR. DE SILVA]

The appellant, who is the plaintiff in this case, is the Official Assiznece
of the property of four persons who had been adjudicated bankrupt cn
the 27th February, 1953, and who, before that date, had been trading
together under the name of Koh Bian Seng. The firm had borrowed
certain sums of money from the defendant company (respondent to this
appeal) on the security of a quantity of galvanised iron sheets placed in
its possession. In this action instituted in the High Court of Singapore
the appellant asked for the return to him by the respondent of the iron
sheets or their value and for certain other relief on the ground that the
respondent was a moneylender within the meaning of that term in the
Moneylenders Ordinance of Singapore (Cap. 193 Laws of the Colony
of Singapore 1955 Edition), that it had failed when dealing with Koh
Bian Seng to comply with the formalities required by section 5 of the
Ordinance and that consequently the security taken could not be enforced.

Section 5 of the Ordinance is to the following effect: —

“5.—(1) No contract for the repayment by a borrower or his
agent of money lent to him or to any agent on his behalf by a
moneylender or his agent on or after the first day of January, 1936,
or for the payment by him of interest on money so lent, and no
security given by the borrower or by any such agent as aforesaid
in respect of any such contract. shall be enforceable, unless a note
or memorandum in writing of the contract in the English language
be signed by the parties to the contract or their respective agents.
ar, in the case of a loan to a partnership firm, by a partner in or
agent of the firm, and unless a copy thereof authenticated by the
lender or his agent be delivered to the borrower or his agent. or,
in the case of a loan to a partnership firm, to a partner in or agent
of the firm, before the money is lent; and no such contract or
security shall be enforceable, if it is proved that the note or memo-
randum aforesaid was not so signed before the money was lent or
before the security was given, as the case may be: ™

There is a proviso to this sub-section and three sub-sections (2). (4)

and (5) which have no bearing on the matter under consideration in this
case.



Sub-section (3) reads

“(3) The note or memorandum aforesaid shall contain all the
terms of the contract, and in particular shall show separately and
distinctly—

(a) the date of the loan;

(b) the principal ; and

(c) the rate of interest per centum per annum payable in
respect of such loan or, where the interest is not expressed in

terms of a rate per centum per annum, the amount of such
interest.”

The respondent admits that the formalities required by the section
were not observed but denies that it is a moneylender. The High Court
of Singapore held that it was. On appeal the Court of Appeal held that
it was not. This is an appeal from that decision.

Under section 2 of the Moneylenders Ordinance of Singapore * money-
lender ” is defined thus

(Y1}

moneylender ” shall include every person whose business is
that of moneylending, or who carries on or advertises or announces
himself or holds himself out in any way as carrying on that business,
whether or not that person also possesses or earns property or money
derived from sources other than the lending of money, and whether
or not that person carries on the business as a principal or as an
agent ; but shall not include i

then follow certain exceptions (@), (b), (¢) (d), (¢) and (f) of which the
only one relevant on the facts of this case to the question to be decided is

“ (d) any person bona fide carrying on the business of banking or
insurance, or bona fide carrying on amny business not having for its
primary object the lending of money. in the course of which and for
the purposes whereof he lends money ; .

“The definition is- the same as that to be found in section 6 of the English
Act of 1900 except that the words *‘ whether or not that person also
possesses or earns property or money derived from sources other than
the lending of money” do not appear in the English Act. The Singa-
pore Ordinance also contains (section 3) the following provision not to be
found in the English Act.

“3. Save as excepted in paragraphs (a), (b), (¢). (&), (¢) and (f)
of the definition of “ moneylender ” in section 2, any person who
lends money at interest or who lends a sum of money in considera-
tion of a larger sum being repaid shall be presumed, until the contrary
be proved, to be a moneylender.”

The respondent admits that it carries on the business of moneylending but
claims that it is not a moneylender within the meaning of the Ordinance
on the ground that it is a person, which, in the language of section 2 (d)
(see above), carries on *“ a business not having for its primary object the
lending of money, in the course of which and for the purposes whereof
it lends money ”.

It has been found by the learned trial Judge that * there is no sugges-
tion that the defendant Company’s primary object is moneylending—in
fact they are rubber merchants and shippers—and the only question for
determination is whether these loans were made ‘in the course of their

»

business and for its purposes’.
It is upon this question that the Courts in Singapore have disagreed
and it is the only question for decision on this appeal. It is common
ground that if the respondent is held as a result of the answer to the
question to be a money-lender this appeal should be allowed and that
if it is held not to be a money-lender the appeal should be dismissed.

The respondent is a limited company incorporated in Singapore in
1948 with a nominal capital of 2,000,000 dollars and assets approximately
of the value of 10,000,000 dollars. Its primary business. as found by the
trial judge, was that of * rubber merchants and shippers ””. They had a
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rubber estate and ships that plied between Singapore and Indonesia. 1n
1951 they started a godown storage department as a facility for their
customers and in the same year they also started as an additional facility
to make loans on the security of the goods stored in their godowns. The
audited figures in the balance sheet ““ at 31st December 1952 show that
out of their total assets of about 10,600,000 dollars about 1,000,000 was
out on loan. They made loans only to selected customers who stored
goods with them. They did not advertise the fact that they were willing
to lend money. It does not appear to what extent the moneys raised were
utilised by the borrowers in connection with the other branches of the
respondent’s business and it is assumed for the purposes of this judgment
that a large part of it was not so used.

The learned trial Judge opened his judgment with the words * The
facts in this case are not in dispute . No question of credibility arose
in this case and the lowest at which the case for the respondent on the
facts can be viewed is that the witnesses called by it believed what they
said even if it can be suggested that they were mistaken io certain infer-
ences of fact which they made.

On the question whether the respondent “ lent money (a) in the course
of their business and (b) for the purposes of their business ” Whyatt, C.J.,
who wrote the principal judgment of the Court of Appeal said:—

** As regards (a), it is clear from the evidence that these loans were
made in accordance with the normal commercial practice of shipping
and godown companies in Singapore and therefore it follows, in my
view that they were made in the course of the appellants’ business.
As regards (b), the evidence shows that the purpose of these loan
transactions was to prevent the appellants losing customers to their
competitors and it cannot, in my view, be said that money lent for
such a purpose was not lent for the purposes of the appellants’ busi-
ness. As the appellants’ godown manager put it; “If we did not
allow certain customers loans against their goods, we would lose
a lot of them. Several of our customers who use our godown storage
also use our ships ”".”

Their Lordships agree with the conclusions arrived at by the Court of
Appeal. 1t was said for the appellant that the evidence did not warrant
a finding that there was *““a normal commercial practice” as found.
There was evidence, that “ several other firms do this sort of business
which is a useful facility for members of the business community ”. So
that even if the practice was not “norinal ” in the strict sense of the
word it was not inirequent. The money-lending transactions could not
properly be regarded as a separate business and, as observed by the
learned Chief Justice, it was never suggested in the course of the argument
before the Court of Appeal that it was. They were undertaken in the
course of the previous business and as a part of its activities as a whole.
1t also appears from the evidence that they were undertaken by offering
facilities to retain the existing customers and to gain fresh ones and thus
to preserve and advance the business previously done. They can there-
fore legitimately be said to have been undertaken and carried on for the
purposes thereof.

Upon the question discussed in the preceding paragrapn the learned
trial Judge said:—

“ The evidence on this point is very slight. The manager of defen-
dant Company’s godown department stated that unless they allowed
these facilities to persons who stored their goods in the Company’s
godowns, these customers would go elsewhere. This, of course, might
result in a loss to the Company’s godown business though I do not
see how its primary objects i.e. rubber trading and shipping, would
be affected. It is true the witness inferred that if customers left the
Company’s godowns they might cease to use the Company’s ships—
but there is no concrete evidence in this regard whatsoever and mere
inference, as I see it, is wholly insufficient.”
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3t will be seen that the learned trial Judge was of the opinion that there
was not sufficient material upon which he could accept the correctness
of the view which, as a matter of business judgment, was held by the com-
pany, that if the money-lending transactions had not been undertaken
some of the customers might have ceased to do business with the com-
pany in spheres (other than that of moneylending) such as shipping. In
their Lordships’ opinion the correctness of the view held by the company
is immaterial to their case. The important thing is that it was genuinely
held. If it was, then the money-lending transactions were carried out with
the object of preserving and advancing the business and therefore for the
purposes of the business. The trial Judge refused to accept the correctness
of the view held by the company but he did not hold, and the whole
tenor of his judgment indicates that he would not have held, that the
view was not genuinely held. Even if the view was incorrect, in the words
of the Court of Appeal, *the evidence shows that the purpose of these
loan transactions was to prevent the respondents (appellants in the Court
of Appeal) losing customers to their competitors” and therefore they
were undertaken for the purposes of the business. It would be most
unsafe to hold that a business view such as the one mentioned was in
fact incorrect without very much more investigation than has taken place.
And, as already stated, correctness was immaterial so long as it was
genuinely held.

The trial Judge seems to have thought that the words * for the purposes
whereof he lends money > indicate that the money lent must be shown
to have been lent for the purposes of the primary objects of the business.
Their Lordships do not think this is the true construction of the sub-
section. ‘‘ Whereof *” refers to the business and not to the primary objects.
It is sufficient in their opinion that the money-lending transactions are
undertaken genuinely for the purposes of the business, that is, with the
object of preserving, advancing or otherwise assisting the business and
not necessarily in connection with its primary objects.

Their Lordships would observe that the decision of Phillimore, J., in
Furber v. Fieldings (Limited) (23 Times L.R. 362) has followed the same
general line of reasoning as their own. In that case the question arose
whether the plaintiff was a moneylender within the meaning of the Money-
lenders Act, 1900. If he had been his claim would have failed. He
carried on the business of a surveyor, valuer and auctioneer and also
lent money. It was argued for him that by reason of the provision in
section 6 (d) of that Act (identical with section 2 (d) of the Singapore
Ordinance) he was not a moneylender. It appeared from the evidence
that * substantially, any person who asked him for a loan on the security
of chattels would receive that loan if the security were sufficient unless
there was some personal objection to the applicant ”, and that * his object
in advancing money upon bills of sale was that by that means he
obtained a valuation f.ee, in the first instance, and the business also
brought him in touch with a class of persons from whom he got other
business. He charged 15 per cent interest as a regular rate. He never
advertised or paid commissions to people introducing business, and he
never discounted bills or lent money on personal security”. It was
argued for the defendants that though the plaintiff was a person who
came within the first part of the section as he was a “ person who carried
on a bona fide business not having for its primary object the lending
of money” yet he did not come within the second part of the section
because the moneylending transactions were not “transactions in that
business . It was argued that “ the large sum lent by the plaintiff’s firm
had not been lent in the course of his business of valuers or auctioneers,
and to say that the business of advancing money could be run together
with and help the other business was a very different thing from saying
that the lending of money was a natural incident of the business of an
auctioneer and surveyor ” and further that because the business of
valuers and auctioneers which the plaintiff carried on was a business
which did not involve the lending of money, the moneys lent were not
lent in the course of carrying on that business within the meaning of
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section 6 of the Act. The facts (though not the inferences) as stated
in the above argument appear to have been admitted. Phillimore, J., held
that the plaintifi had brought himself within section 6 (d) and was not
a moneylender within the meaning of the Act. The judgment has not
been reported in detail but it does not appear that the fact that the
plaintiff secured valuation fees was the basis of, or a principal point in,
the decision.

[he case of Edgelow v. MacElwee ([1918] K.B. 205) was cited by the
appellant. In that case McCardie, J., said *“ If the Court comes to the
conclusion that the solicitor carrics on the actual business of a money-
lender as well as the vocation of a solicitor then his professional calling
will not free him from the requirement of registration under the Act of
1900 . (Registration is a requirement of the English Act though not of
the Singapore Ordinance.) Their Lordships agree. The mere fact that
he carried on the vocation of a solicitor will not have released him.
It was necessary to consider whether the primary object of his business
was moneylending and, if not, whether the moneylending took place
“in the course of and for the purposes” of that business. In the case
considered by McCardie, J., it was found on the facts that “ the vocation
of a solicitor, so far as he carried it on, was used as a mere disguise in
order to give a colourable professional appearance to the course of
ordinary moneylending transactions . The primary object of the business
was moneylending and the solicitor could not therefore have been heard
to say that the provisions of the Money Lending Act, 1909, were not
applicable to him. There are dicta in McCardie, J.’s, judgment upon
which an argument was based before their Lordships that the exception
could not be utilised by a person who had not shown that the money
lent was used in connection with the primary objects of the business. As
already stated their Lordships are of opinion that this argument is
pot sound. It is sufficient if it is lent in the course of and for the purposes
of the business as a whole, and not merely of its primary objects.

Figures based on the accounts produced in the case were placed
before their Lordships to show that the profits from the moneylending
branch of the business for the particular year to which they related
were large when compared with other profits. It was suggested that
these figures gave an indication of the relative size of the moneylending
business when compared with other business done. Their Lordships
cannot accept this suggestion. In any particular year the profits from
the other business may be very low or even show a loss for reasons
connected with that particular year. Without taking into account (this
has not been done) this and other relevant factors no inference can be
drawn. In any case there is a finding of fact by the trial Judge affirmed
by the Court of Appeal that the primary object of the business is not
moneylending and consequently- the submission loses most if not all its
relevance.

For the reasons which they have given their Lordships will humbly
advise Her Majesty that the appeal be dismissed. The appellant will
pay the costs of the appeal.

(39024) Wit 8078—37 100 2/60 D.L.




In the Privy Comncil

THE OFFICIAL ASSIGNEE OF THE
PROPERTY OF KOH HOR KHOON AND
OTHERS, BANKRUPTS

| 3

EK LIONG HIN LIMITED

DELIVERED BY
MR. L. M. D. pE SILVA.

Printed by HER MAJESTY’S STATIONERY OFFICE PRESS,
DRURY LaANE, W.C.2.

1960




