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Ltd.

43. Balance Sheet of Melford Motors Pty. Ltd.

50. Options granted to Pactolus Pty. Ltd. by all 
the "C" ordinary shareholders in Melford Motors 
Pty. Ltd., except the option granted by Leonard 
Alfred Fenton which is reproduced in the Record.

51. Transfers to Pactolus Pty. Ltd. of "c" ordin 
ary shares in Melford Motors Pty. Ltd.
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54. Balance Sheet of Melford Motors Pty. Ltd.
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the "c" ordinary shareholders in Noal's Motors 
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"R.6." Share transfers referred to in Mutual Ad 
missions of Pact .

Orders of his Honour Mr- Justice Kitto dated loth 
August 1956 in Appeals Nos. 28 to 40 of 1956.

Notices of Appeal in Appeals Nos.29 to 40 of 1956.

Orders of the Pull Court dated 31st May 1957 in 
Appeals Nos. 29 to 40 of 1956.
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No. 53.

REASONS FOR JUDGMENT OF HIS HONOUR 
MR.JUSTICE KITTO

In the High
Court of 

Australia

Fourteen appeals undor s. 197 of the Income 
Tax and Social Services Contribution Act 1936 
(C'wealth) against assessments amended in exercise 
of the paver given to the Commissioner by s.170(2) 
of that Act have boon heard together. The Appel 
lants are Lauri Joseph Newton, ̂ Lionel Newton.Henry 

10 James Lane, Leonard Alfred Fenton, Stella Maud Ade 
line Lane, Francle Una Christian, and the trustees 
of the estate of Robert Nathan deceased. Each Ap 
pellant (counting the trustees aa one) appeals 
against two amended assessments, one being In re 
spect of income r'orived in the year ended 30th 
Juno 1950 and the other in respect of income de 
rived In the year ended 30th June 1951.

In each case the amendment increased the lia 
bility of the taxpayer by including in assessable

20 income, as income derived from property, certain 
amounts which wore described, in an alteration, 
shoot accompanying the notice of amended assess 
ment, as the taxpayer's proportion of distributions 
made by throe companies, Lane's Motors Proprietary 
Limited, Noal's Motors Proprietary Limited and Mol- 
ford Motors Proprietary Limited. (In this judgment 
those companies will bo referred to as Lane's, 
Neal's and Melford respectively, and together they 
will be referred to as the motor companies). In

30 some cases income from estates which were treated 
as having participated in such distributions was 
also included. In each case the amendment also 
assessed the taxpayer to additional tax undor 
3.226(2), on the footing that the taxpayer had 
omitted those amounts from his return. Objections 
upon a numbor of grounds wore duly lodged, and, 
having been disallowed by the Commissioner, they 
were forwarded at the taxpayers' request to this 
Court as appeals.

40 The grounds of objoction in each case in ef- 
foot denied that the amounts included in assess 
able income by tho amendment to the assessment had 
been derived by tho taxpayer in fact, and denied 
that on any other ground thoso amounts woro to be 
troatod as forming part of tho taxpayer's assess 
able income. Other grounds also were taken, but

No.53.

Reasons for 
Judgment of 
His Honour Mr. 
Justice Kitto.

8th August 1956,



2.

In the High
Court of 

Australia.

No.53.

Reasons for 
Judgment of 
His Honour Mr. 
Justice Kitto.

8th August 1956 
- continued.

they have not been pressed. The facts concoming 
the distributions referred to in the alteration 
sheets were not disclosed to the Commissioner be 
fore he made the original assessments. If the 
Commissioner is right in his view that the Appell 
ants derived, or must be considered to have derived, 
assessable income in respect of those distributions, 
it is clear that in each original assessment there 
was an avoidance of tax, and that accordingly the 
Commissioner had power under s. 170(2) to amend 10 
the assessment. It is also clear that on the same 
hypothesis the Commissioner was justified by s. 
226(2) in assessing the taxpayer to additional tax. 
The arithmetical correctness of the amended assess 
ment is not disputed. The only issue is whether 
the hypothesis is correct.

The distributions were made as dividends upon 
shares which were held, at the respective dates on 
which the dividends were declared, by a company 
called Pactolus Pty., Ltd., (which will be referred 20 
to as Pactolus), and it was to that company that 
the dividends were paid by the motor companies. 
The nature of the case may be indieatod broadly 
by saying that the shares had been acquired by 
Pactolus from the Appellants (or the shareholders 
whom they represent), and that according to the 
Commissioner's view the facts surrounding the 
transfers of the shares to Pactolus entitle him by 
virtue of s. 260 to treat the Appellants as having 
received the dividends. 30

The history of the matter is complicated, and 
a detailed investigation of it has baon necessary. 
It will make for clarity if, when referring to tho 
persons whose shares Pactolus purchased, I speak 
generally of "the original shareholders" in rela 
tion to each of the three motor companies,, though 
the members of those companies at relevant times 
were not identical. In Lane^s, at the earliest 
material date, 30th Juno T§49, the largest share 
holder was Robert Nathan. Tho next largest was 40 
the estate of Robert Lane deceased, of which tho 
Appellants Henry J. Lane and Stella M. A. Lano 
were the trustees. Thon there were tho rospoctivo 
estates of Joseph Nathan doceasod and Catherine M. 
Nathan deceased, the trustoos of both those es 
tates being the Appellants Lauri J. Newton, Lionel 
Newton and Prancie U. Christian. In addition, 
shares were hold in his or hor own right by oach
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of the Appellants Lauri J. Newton, Lionel Now ton, 
Franc la U. Christian, Stella M.A. Lane and Hariry 
J. Lane, All the shares held by these persons 
were ordinary shares, and the only other issued 
capital conyis tod of 5,000 preference shares held 
by one IV. H. Thomas who wag the manager and secre 
tary of tho company. In Neap a, Robert Nathan 
hold at that da to a large number' of ordinary shares 
and the rest wore hold by the trustees (already

10 mentioned) of the respective estates of Robert T. 
Lane deceased, Joseph Nathan deceased and Catherine 
M. Nathan deceased, and the Appellants Lauri J. 
Newton, Lionel Newton, Prancie U. Christian and 
Henry J. Lane. There were 5,000 preference shapes, 
held by one Cedric Broomhall, the manager of the 
company. In Me_l_ford, Henry J. Lane and Stella M. 
A.Larie held sharos ag trustees of the estate of 
Robert T. Lane deceased, the Appellants Stella M. 
Lano and Leonard A. Ponton (tho manager of the com-

20 pany) each hold shares beneficially, and one Lionel 
B. Wallace held the balance in trust for the re 
spective estates of Robert Nathan and Josepli Nathan. 
There wore no preference shares in Melford.

With tho exception of tho three managers, and 
of Mr. Wallace wlio had no boneflcial interest of 
his own, tho persons who have been named belonged 
to two family groups, for Laurl J. Nowton, Lionel 
Newton and Francie Una Christian were childron of 
Joseph and Catherine Nathan and nephews and niece

30 respectively of Robert Nathan, while Henry J. Lane 
was a brother, and Stella M.A. Lane was the widow, 
of Robert T. Lane, deceased. The businessos of 
Lano's and Mo1 ford had been started by Robert T. 
Lane, and the business of Neal's by Henry J. Lane. 
By the time with which we are concerned in this 
case, tho oversight of the affairs of all three 
oompanlos had devolved mainly upon Henry J. Lane. 
On tho side of tho Nathan family, Lauri Newton waa 
the only one who was taking much active interest,

40 and ho was more closely concerned with a furniture 
business carried on by a firm known as Maples. 
Robert Nathan wan .taking little part in the motor 
businesses - he riled in June 1950 - and Lionel New 
ton was abroad.

Tha three motor companies carried on business 
in Melbourne as distributors and sellers of motor 
cars, and similar businesses were carried on there 
by subsidiaries; including British Service Pty.,
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Ltd., which was a subsidiary of Lane's, Allcars 
Pty., Ltd., and Overland (Victoria) Pfcy., Ltd., 
which were subsidiaries of Noal's, and Devon 
Motors Pfcy., Ltd., which was a subsidiary of Over 
land. The motor-car selling business had been 
severely affected by conditions existing in the 
community during and immediately after the war; 
but in the year ended 30th June 1949 the three 
principal companies were able to pay large divi 
dends on their ordinary shares. Although soiao of 10 
the profits they distributed wore tax-free by vir 
tue of Division 7 to which reference will be made 
later, a largo proportion was taxable as income in 
tho hands of the recipient shareholders. This 
placed the shareholders under a heavy tax liability, 
for they were all persons whose incomes attracted 
income tax at the highest rate, at that time 15/- 
in the pound, and tinder the provisional tax system 
in force, any increase in one year's income over 
the income of the preceding year moant that tho 20 
amount of the increase attracted not only ordinary 
income tax in excess of that which was covered by 
the provisional tax paid in the previous year but 
also provisional tax assessed on tho assumption 
that the income of tho next year would be main 
tained at the same level. Crusoquently tho dis 
tribution of fully-taxable dividends amongst the 
shareholders in the yoar ended 30th Juno 1949 in 
volved them in finding amounts equal to 30/~ in 
the pound on their respective proportions. It 30 
would seem that this result had not been brought 
home to them by the tax advisers whom they were 
consulting when the dividends were declared, but 
the unwisdom of making the distributions was to be 
emphasised to them later by a new consultant.

Business in the motor trade was markedly im 
proving as the year ending 30th June 1949 advanced. 
The number of cars delivered by Lane's, for ex 
ample, was to reach 4519 by the end of that year 
and 6479 by the end of tho year next following. 40 
The total in the preceding year had been only""2714, 
and only 1008 in the year before that. Taxation 
difficulties due to rising private incomes were 
being felt acutely. This may be seen in cables 
which passed in April 1949 between Mr.Lauri Newton 
and his brother Lionel, who, as I have said, was 
abroad. Mr. Lauri Newton referred to difficulty 
he was having in getting bank accommodation for 
them both to meet their taxes. He indicated that



he was being asked for an undertaking to float pub 
lic companies within the next few months, and he 
mentioned the possibility of having to realise as 
sets on behalf of Lionel. The latter replied 
stating a preference for floating the motor com 
panies, presumably because so .long as they remained 
private companion, in the sense that they were not 
listed on the stock exchange, realisation of shares 
at anything like their value was not likely to be

10 easy. But by no means was the desire for public
flotations unanimously supported. Mr, Harry Lane, 

.in particular, had sentimental objections, and no 
doubt practical objections also, to an abandonment 
of the family character of the companies. But: he 
was -weakening in his opposition to the Idea, and 
it provided a reason, in addition to others that 
existed, for considering whether tho capital si:ruc- 
ture of the companies, including their dependence 
upon accumulated profits and loans for adequate

20 working capital, ought to be substantially reformed. 
In any such cons Ideration problems concerning tax 
ation must necessarily have loomed large. In this 
situation, In June of 1949 there came a move on the 
part of Lauri Newton and Harry Lane which culmina 
ted in tho transactions upon an examination of 
which the fato of these appeals must depend.

By those transactions, profits of the three 
principal companies were dealt with, and, in most 
though not all instances, the paid-up capital of 

50 the companies was increased. The first step to 
wards understanding what was dorio must bo to con 
sider the financial situation of each company as 
at the close of the year ended 30th June 1949, and 
soe what wore tlv-) difficulties inherent in it.

LaneJ_s . The volume of business being done by this 
c"ompany as the post-war boom In motor car sales 
got under way may be seen from its gross sale.s 
figure of £3,442,565, which' gave it "a net operating 
profit for the year of £376,121. For a company 

40 doing so large a business, Lane's had a small paid- 
up capital: only £242,321 divided Into 237,321 
ordinary shares of £1 each and the 5,000 preference 
£1 shares held by W.B. Thomas. But its share 
holder's funds of other kinds were large: in ad 
dition to a tax-paid profit reserve of £250, thore 
ware undistributed profits amounting to £387,125 
(Including £302,799 being the profit of the year 
just ended after deducting Income tax), and loans
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(including dividend moneys undrawn or re-deposited 
by shareholders) amounting to £164,009. Tho total 
shareholders' funds in the company therefore amoun 
ted to nearly £800,000. Its assets included Com 
monwealth bonds and money in tho bank, but if these 
be treated as set off against sundry creditors it 
will be found that tho whole of the shareholder's 
funds wore represented by assets which, though al 
most all tangible and consorvativoly valued, were 
in use in tho company's business. 10

Neal'^3 . This company also was in a large way of 
business. Its gross sales figure for the year 
amounted to £2,197,227, and its net profit to 
£195,241. Yet its paid-up share capital was only 
£114,332, including the £5,000 paid-up on the 
preference shares hold by Brooi.ihall. The credit 
balance in its profit and loss appropriation ac 
count was £268,438 (including the net profit of 
the year); it had a tax-paid profits reserve of 
£26,103, and its loan account stood at £239.749. 20 
The total of its shareholders' funds was  640,622; 
and this amount was represented by assets consisting 
of cash in the bank which may be taken (after de 
ducting sundry creditors) at £06,000, Commonwealth 
bonds £54,565, and other asset s, mainly tangible 
and all conservatively valued, but in use in tho 
c ompany's busIno s s .

Me1ford. This company also had large sales, the 
grossTigure for the year being £1,586,731. Its 
paid-up capital was only £16,506, represented by 30 
16,506 ordinary shares of £1 each. Other share 
holders' funds consisted of a taxed-profits reserve 
of £192,449, shareholders' undrawn dividends £51,800, 
and the credit balance in tho profit and loss ap 
propriation account £134,629. The external lia 
bilities, which (including income tax reserve) 
amounted to £74,342, wore greater than tho total 
of the cash in the bank and on hand plus Common 
wealth loans; and the rest of the assets, though 
almost all tangible and conservatively valued, wore 40 
employed in the business.

It will be seen from this that each of the 
three companies, facing a period of evidently In 
creasing activity in the motor trade, could hardly 
do with much loss money in its business than it 
had as shareholders' funds of one sort and another. 
It certainly could not pay out to shareholders tho
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whole of its distributable profits without sorious 
embarrassment, unless it replaced the whole or a 
substantial part with other moneys. In more primi 
tive times a sensible course would have been to 
capitalise a sufficient part of the profits by 
means of dividends satisfied by an issue of paid- 
up shares; but that would have involved the share 
holders Individually in liability for Income tax 
on the amount capitalised: cf. Nicholas v. Com-

10 m^^sJ^one^of^Tax^es j Victoria (1946) A.C . 744, a
liability similar in kind to that to which the 
distribution of nntaxod profits in the year before 
had exposed them, but considerably greater in 
amount. What in fact was done is said by Counsel 
for the Commissioner to have produced exactly this 
result, except for the Interposition of certain 
steps which should be treated as void by virtue of 
s. 260 of the Income Tax etc. Assessment Act. It 
is important, in view of this contention, to make

20 clear what wag the tax position which called for 
the attention of anyone considering, say in the 
second half of 1949, what course it was expedient 
for the companies and their shareholders to pursue.

By annual taxing Acts there had been imposed, 
and was likely to continue to be imposed, what may 
be called ordinary company tax at the rate of 5/- 
in the pound on the first £5,000 of taxable income 
derived during the preceding year and 6/- in the 
pound on the excess: see Act No.2 of 1949, s.4(7)

30 and cl. 1 of the Seventh Schedule, and Act No. 49 
of 1950, s.9 and cl. 1 of the Sixth Schedule. This 
was subject to a rebate, under s. 46 of the Assess 
ment Act (the Income Tax and Social Services Con 
tribution Assessment Act 1936-1949), of (roughly) 
the amount of ta.x assessed on so much of the tax 
able income as consisted of dividends from other 
companies. In addition, taxes were anually im 
posed which differed according as a company was or 
was not a "private company" as defined in s.103 of

40 the Assessment Act. A company not being a "private 
company''1 was subject to a super-tax and an undis 
tributed profits tax. The super-tax was at the 
rate of I/- in the pound on the excess of Its tax 
able income over £5,000: Act No.2 of 1949, s. 5; 
Act No. 49 of 1950, s. 10. The undlstributod 
profits tax, provided for by Part IIIA of the 
Assessment Act, was at the rate of 2/- in the pound 
on that portion of the taxable income which had not 
beon distributed as dividends, ascertained by making
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from taxable income the deductions provided for in 
s. 1600 of the Assessment Act; see Act No. 2 of 
1949, s. 4(7) and cl. 4 of the Sixth Schedule, and 
Act No. 49 of 1950, s. 9 and cl. 4 of the Sixth 
Schedule. On the other hand, a company which was 
a "private company", (and Lane's, Neal's and Mel- 
ford were such), though not subject to either the 
super-tax or the undistributed profits tax imposed 
upon other companies, was subject to a tax which 
will be referred to as Division 7 tax, being the 10 
tax provided for by Division 7 of Part III of the 
Assessment Act. S.104 in that Division, as it 
applied to the three motor companies, provided in 
effect that where a private company had not made a 
sufficient distribution of its income of the year 
of income by the ensuing 31st December, The Com 
missioner might assess the aggregate additional 
amount of tax which would have been payable by its 
shareholders if the company had, on the last day 
of the year of income, paid the undistributed 20 
amount as a dividend to the shareholders who would 
have been entitled to receive it, and that the 
company should be liable to pay the tax so assessed. 
What was "a sufficient distribution of its income 
of the year of income" was defined in s.103(2)(e) 
as a payment in dividends, oui; of the taxable in 
come of that year, of an amouni: not less than the 
aggregate of certain stated percentages of defined 
portions of the distributable income. This loft 
an amount (a comparatively small amount in the 30 
case of the three motor companies) which could be 
left undistributed without attracting Division 7 
tax, and this amount will be referred to as the 
retention amount. As has been mentioned already, 
the shareholders of the motor companies all had 
incomes of such a level that the tax payable by 
them on any amounts distributed to them by those 
companies would bo at the rate of 15/- in the pound. 
Consequently, when the operations of the year ended 
30th June 1949 produced, as they did, -a large dis- 40 
tributable profit, the tax liability of each com 
pany consisted of a liability to pay ordinary com 
pany tax and, in addition, 15/~ in the pound on so 
much of a sufficient distribution as it failed to 
distribute in dividends by the 31st December. 
Dividends subsequently paid wholly and exclusively 
out of the amount so left undistributed were tax- 
paid, in the sense that the recipients were entitled 
in respect of them to a rebate of tax as provided 
in s.107. It is accurate enough for present 50
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purposes to say that the rebate was of the amount 
by which the proceeds of the dividends increased 
the income tax of a person who derived them, either 
directly or through any interposed company, trustee 
or partnership, by virtue of shares in respect of 
which a distribution wag supposed to have been made 
for the purposes of the assessment of the Division 
7 tax on the company.

It will be seon that the end of a profitable
10 year of income presented a "private company" with 

a choice: broadly speaking, in. so far as it re 
frained from distributing to its members, by the 
following 31st December,^dividends absorbing its 
taxable income of the year of income (except the 
retention amount) - a course which would involve 
its members in la.ability to pay tax on the amounts 
received by them individually - it would be liable 
itself to pay Division 7 tax equal in amount to the 
aggregate tax which the members would have paid if

20 the distribution had been made. The present ap 
peals relate to five transactions, each of which, 
according to the Commissioner's contention, was an 
arrangement entered into in view of this taxation 
position and for the purpose of avoiding both Scylla 
and Charybdis, that is to say the purpose of enab 
ling a company to avoid incurring Division 7 tax 
(by making in time a sufficient distribution of 
its income of the year ended 30th June 1949 and 
also of the year ending 30th June 1950), and yet

30 of enabling those who wore the shareholders at the 
beginning of the arrangement to say that they re 
ceived from the distribution no income involving 
them in liability to pay income tax. Three of the 
transactions, one with respect to each of the three 
motor companies, took place in December 1949. A 
second transaction concerning Melford took place in 
December 1950, and a second concerning Neal's in 
June 1951. All five transactions were proposed 
by Mr. J.V. Ratcliffe, a consulting accountant of

40 wide experience in financial and taxation problems, 
who had been called into consultation by l.!r. Harry 
Lane and Ivl'r. Laurl Newton in circumstances to 
which I shall laf;er refer. It will be convenient 
to describe at once the main steps comprised in 
these transactions and to indicate the results 
which they achieved, assuming them for the moment 
to be unaffected by s.260.
Lane's Transaction.

On 14th December 1949, special resolutions
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were passed which increased the capital of Lane's 
from £250,000 divided into £1 shares to £750,000 
similarly divided. They created four classes of 
shares. The 5,000 preference shares held by 
Thomas were made A preference shares: the 257,321 
issued ordinary shares were made as to one-third 
(79,107) A ordinary shares and as to two-thirds 
(158,214) B ordinary shares; 62,679 unissued 
shares were made B ordinary shares; and 445,000 
unissued shares were made B preference shares. 10 
(The subdivision of the issued ordinary shares In 
to the A and B classes was effected ratably, so 
that Lauri Newton (for example), who had held in 
his own right 15,072 ordinary shares, now held 
5,024 A ordinary shares and 10,048 B ordinary 
shares). The rights attached to Thomas 1 5,000 
preference shares remained unaffected when thoy 
became A preference shares. Subject to these 
rights, the A ordinary shares were made to entitle 
the' holders to the whole of the dividends thero- 20 
after to be declared by the company until they 
should amount in the aggregate to £5.15.10 por A 
ordinary share (i.e. £458,161.7.6. in all),Includ 
ing 2/2 per share tax-paid under Division 7. Be 
yond this, the A ordinary shareholders wore gjvon 
no right to participation in the company's profits 
except to the extent of a fixed cumulative prefer 
ential dividend of 5 per cent. Thoy wore givon 
the same voting rights as the B ordinary shares 
until the dividends aggregating £5.15.10 (which I 30 
shall call the special dividends) should be paid. 
but thereafter only voting rights of the kind 
ordinarily found in the case of preference shares, 
viz.' to vote when their 5 per cent, dividends should 
be in arrear for six months or on any proposal for 
reduction of capital, winding up, or sanctioning a 
sale of the undertaking, or directly affecting 
their rights. The B preference shares wore mado 
to confer a right (subject to the rights of the A 
preference and the A ordinary shareholders) to re- 40 
ceive a 5 per cent, fixed cumulative preference 
dividend, and other rights typical of preference 
shares. Thus the B ordinary shares were left as 
tho only ordinary shares in tho usual sonso of the 
term.

On the next day, 15th .December 1949, each of 
tho ordinary shareholders gave to a company called 
Pactolus Pty,, Ltd., an option in writing to pur 
chase his or hor A ordinary shares in Lano's at tho
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pries of £5.16.0. per share. Pactolus Pty., Ltd. 
(which will be referred to as Pactolus) was a 
company which had boon formed by Mr. Ratcliffe in 
tho preceding March. Ho was the only substantial 
shareholder in it. This company, it is important 
to note, appears to have boen carrying on business 
as a dealer in shares, though until then in a small 
way only.

On 16th Docomber 1949, the directors of Lane's 
10 resolved that 402,679 of the B preference shares 

bo made available for issue at par and be offered 
to the parson or persons entitled to the dividends 
from the A ordinary shares on or after 19th Decem 
ber 1949. By letter of the same date, Pactolus 
was informed that this had been done.

On 19th December 1949, Pactolus exercised the 
options to purchase the A ordinary shares, and 
handed cheques for the appropriate amounts of pur 
chase money (totalling £458,820.12.0) to the auth- 

20 orised agent of the vendors, a Mr. Ross, in exchange 
for completed transfers and the relevant share 
certificates. Tho transfers were immediately 
registered, and new share certificates were issued 
to Pactolus. On the same day Pactolus applied to 
Lane's for tho 402,679 B preference shares which 
had been made available to bo taken up, and gave 
Lano's a choquo for the amount payable therefor 
(£402,679) .

Next day, 20th December 1949, the directors 
30 of Lane's declared three dividends on the A ordin 

ary shares: £8,569.18.6 (or 2/2 per share) out of 
profits tax-paid tinder Division 7, £262,232 out of 
tho profits of the year ended 30th June 1949, and 
£175,493.8.0. out of profits of the year ending 
30th June 1950. The total was £446,295. 6. 6. 
which was at the rare of £5.12.10 per A ordinary 
share. This was only 3/- per share short of the 
amount of the special dividend rights which had to 
be satisfied before the A ordinary aharos would 

40 become, in effect, 5 per cent, preference shares. 
A cheque in favour of Pactolus for the amount of 
the dividends thus declared was handed to Ross on 
behalf of Pactolus. Later on the same day, the 
directors of Lane's allotted to Pactolus tho B 
preference shares for which it had applied, arid 
Pactolus gave Lane's a cheque for the full amount 
of these shares, £402,679. On tho same day,
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Pacfcolus sold the whole of the newly-issued B 
Preference shares at £1 per share to the original 
shareholders (now the holders of the B Ordinary 
shares) in the proportions in which they held B 
ordinary shares; and transfers thereof were on that 
day exchanged for cheques drawn by the transferees, 
totalling £402,679.

On 21st December 1949, all the cheques that 
have been mentioned were banked simultaneously at 
the South Melbourne Branch of the English Scottish 10 
and Australian Bank Ltd. Lane's and the share 
holders had all had accounts there for some time, 
and an account had been opened there for Pactolus 
a few days before, with a deposit of £19,000.

Three months later, on 22nd March 1950, the 
directors of Lane's declared out of the profit of 
the year ending 30th June 1950 a further dividend 
of £11,866.1.0." on the A ordinary shapes. This was 
3/- per share. It brought'the total dividends to 
£5.15.10 per share or £458,161.7.6. in all, and 20 
the special rights attached to the A ordinary shares 
thus became exhausted. The amount of the new 
dividend was paid to the credit of Pactolus' bank 
account at the South Melbourne branch of the E.S. 
& A. Bank Ltd.

On 12th May 1950, Pactolus sold the wholo of 
the A ordinary shares in Lane's to a company called 
Pactolus Investments Pty., Ltd., which will be re 
ferred to as Pactolus Investments and in which Mr- 
Ratcliffe and members of his family were the only 30 
shareholders. This sale was at £1 per share, 
which was the full'value of tho A ordinary shares 
as they then stood, that is to say as virtually 5 
per cent, preference shares.

These steps had the following results: (1) in 
Lane's Accounts, £402,679 of profits went out and 
was replaced by paid-up capital of the same amount 
represented by B preference shares in the hands of 
the original shareholders; (2) the difference be 
tween that figure and the total of the special 40 
dividends paid (£458,161) viz: £55,482, was con 
tained in the sum of £56,141 which, as will be 
mentioned in a moment, was kept by the original 
shareholders in cash, (the remaining £659 of the 
latter sum being put in by Pactolus); (3) the 
original shareholders, although they received
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nothing directly from the distribution of Lane's 
profits, received between them £458,820 as the 
price of their A ordinary shares, keeping £56,141 
of that amount in cash and applying the balance in 
the purchase of B preference shares from Pactolus; 
and (4) although Pactolus had to put in £659 in 
cash, boing the amount by which tho special divi 
dends fell short of tho price paid for the A ordin 
ary shares, it sold those shares for £79,107 and 
thus made an over-all profit of £78,448. To put 
Pactolus' rosulfc in another way, it lost on the 
resale of the A ordinary shares £379,713, but the 
dividends it received amounted to £458,151, so that 
on the whole it made a profit of £78.448. On the 
footing, which has been assumed to be correct for 
the purposes of the argument, that Pactolus was a 
trader in shares, its taxable income would Include, 
in respect of the Lane's transaction, only the 
last mentioned amount and not the full amount of 
the dividends which Pactolus derived from the A 
ordinary shares.

First Neal's Transaction.

This transaction followed the same pattern as 
the Lane's transaction and was carried through con 
temporaneously with it. Of the ordinary shares 
in Neal's, 36,444 became A ordinary shares carrying 
a right to all dividends declared until they should 
reach not less than £15.7.0 per share (i.e. £486,527) 
of which not less than £1 was to be out of profits 
tax-paid under Division 7. Thereafter they were 
to become in effect 5 per cent, preference shares. 
On 15th December 1949, options were given to Pac 
tolus to purchase all the A ordinary shares at 
£12.8.4. per share (or £452,513 in all). On 16th 
December 1949, 403,314 B preference shares were 
made available for issue, to be offered to the 
person or persons entitled to the dividends from 
the A ordinary shares on or after 19th December 
1949 and Pactolus was so informed. On the latter 
date, Pactolus exercised the options to purchase 
the A ordinary shares, and handed over cheques for 
tho purchase morwy in exchange for transfers which 
were thereupon registered. On the same day Pac 
tolus applied for tho now issue of B preference 
shares and handed its choquo to Noal's for the 
amount thereof. On 20th December 1949 dividends 
wore declared by Noal's: '36.444 (or £1 per sharo) 
tax-paid undor Division 7, £13^,086 out of profits
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of the year ended 30th June 1949, £121,556 out of 
profits of the year ending 30th June 1950, and 
£154,997.8.0. out of dividends declared by the 
subsidiary Overland (Victoria) Pfcy., Ltd., (which 
included dividends from the sub-subsidiary Devon 
Motors Pty., Ltd.). Those four dividends totalled 
£450,083.8.0. which is £12.7.0 per share. Later 
on the same day, the 403,314 B preference shakos 
were allotted to Pactolus at par, and Pactolus 
thereupon sold them to the original ordinary share- 10 
holders for £1 per share. On^Slst December 1949, 
the cheques wore all banked simultaneously at the 
South Melbourne Branch of the E.S. & A. Bank: 
Pactolus 1 cheques in favour of the original share 
holders for the price of the A ordinary shares 
(totalling £452,513). Pactolus' cheque in favour 
of Noal's for the amount to be paid up on the B 
preference shares (£403,314), Meal's cheque in 
favour of Pactolus for the amount of the dividends 
declared on the A ordinary shares (£450,083.8.0), 20 
and the shareholders' cheques in favour of Pactolus 
for the price of the B preference shares (£403,314). 
Then, on 22nd larch 1950, a further dividend of £1 
per share (£36,444) was declared and paid on the A 
ordinary shares to Pactolus out of Neal's profits 
for the year ending 30th June ,"!950, the special 
dividend'rights being thereby exhausted. On 12th 
May 1950, Pactolus sold the A ordinary shares to 
Pactolus Investments for £1 per share.

The results achieved by these steps were: 30 
(1) £403,314 of Neal's profits was replaced in its 
accounts by paid-up capital of the same amount 
represented by B preference shares in the hands of 
the original ordinary shareholders: (2) the 
difference between that figure and the total of 
the special dividends paid (£486,517) viz. £83,203, 
was represented by £49,199 kept by the original 
shareholders in cash and £34,004 kept by Pactolus 
in cash; (3) the original shareholders, although 
they received nothing'directly from the distribu- 40 
tion of Neal's profits, received between them 
£452,513 as the price of their A ordinary shares, 
keeping £49,199 of that amount in cash and apply 
ing the balance in the purchase of 3 preference 
shares from Pactolus: and (4) Pactolus kept for 
itself the difference between the amount of the 
special dividends (£486,517) and the price it had 
paid for the_ A ordinary shares (£452,513), vis. 
£34,004, as well as the price it got on reselling
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those shares (£36,444), a total profit of £70,448. 
To put Pactolas' result in another way, it lost on 
the resalo of the A ordinary shares £416,069, but 
the dividends it received were £486,517, so that 
on the whole it made a profit of £70,448.

Fir s_t Me If or d Trans act! on.

Tha first Melford transaction occurred, as I 
have said, simultaneously v/ith the Lane's transac 
tion and the first Noal's transaction, and it

10 followed tho samo general pattern, though with
differences in detail. The 16,506 issued ordinary 
shares were divided into A ordinary and B ordinary 
shares in equal proportions, and 200,000 preference 
shares (unissued) were created. (There were no 
preference share,", in this company previously). The 
amount of the special dividends to be declared on 
the 8,253 A ordinary shares was in this instance 
£26.11.0. per share, of which not less than £3 was 
to be out of profits tax-paid under Division 7.

20 On 15th December 3,949, Pactolus was given options 
to purchase all the A ordinary shares at £24 per 
share (or £198,072 in all). On 16th December 1949, 
189,819 preference shares were made available for 
issue, and were offered to the person or persons 
entitled to tho dividends from the A ordinary 
shares on or after 19th December 1949. On the 
latter date, Pactolus exercised the options to pur 
chase the A ordinary shares, and handed over choques 
for the purchase money in exchange for transfers

30 which were thereupon registered. On. the same day, 
Pactolus applied for the now issue of preference 
shares and gave Mo1ford its cheque for the requis 
ite amount. On 20th December 1949, dividends were 
declared by Molfnrd: £3 per share (totalling 
£24,759) out of tax-paid profits, £97,200 out of 
profits of the year ended 30th June, 1949, and 
£72,399 out of profits of the year ending 30th Juno 
1950, These totalled £23.11.0 per A ordinary 
sharo, or £194,358. Later on the same day, tho

40 189,819 preference shares were allotted to Pactolus 
at par, and Pactolus thereupon sold them to the 
original ordinarr shareholders for £1 per share. 
On 21st December 1949, the cheques were all banked 
simultaneously at the South Melbourne Branch of tho 
S.S. & A. Bank: Pactolus' cheque in favour of the 
original shareholders for the price of the A Ord 
inary shares (totalling £198,072), Pactolus' cheque 
in favour of Mo1ford for tho amount to bo paid up
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on the preference shapes (£189,819), Melford's 
cheque in favour of Pactolus for the amount of the 
dividends declared on the A ordinary shares 
(£194,358), arid the shareholders' cheques in favour 
of Pactolus for the price of the preference shares 
(£189,819). Then, on 22nd March, 1950 a further 
dividend of £3 per share (£24,759) was declared and 
paid on the A ordinary shares to Pactolus out of 
Melford's profits of the year ending 30th June 1950. 
This brought the total special dividends paid to 10 
£219,117, which exhausted the special dividend 
rights. On 12th May 1950 Pactolus sold tho A 
ordinary shares to Pactolus Investments for £1 per 
share.

The results achieved by these steps were: 
(1) £189,819 of Melford's profits wag replaced in 
its accounts by a corresponding amount of paid-up 
capital represented by preference shares in the 
hands of the original shareholders; (2) the dif 
ference between that fieure and the total of the 20 
special dividends (£2197ll7), viz. £29,298, was 
represented by £8,253 kept by the original share 
holders in cash and £21,045 kept by Pactolus in 
cash; (3) the original shareholders, although they 
received nothing directly from the distribution of 
Melford's profits, received between thorn £198,072 
as the price of their A ordinary shares, keeping 
£8,253 of that amount in cash and applying the 
balance in the purchase of the preference shares 
from Pactolus; and (4) Pactolus got for itself 30 
the difference between the amount of the special 
dividends (£219,117) and the price it had paid for 
the A ordinary shares (£198,072), viz. £21,045, as 
well as the price it got on reselling those shares 
(£8,253): a total profit of £29,298.

Second Me1ford Transaction.

On 29th November 1950 after £80,000 of tax- 
paid profits had been distributed to the original 
shareholders as divddends on the B ordinary shares, 
the capital structure of Melford was altered again. 40 
The 8,253 issued B ordinary shares were made C 
ordinary shares;'and the 200,000 preference shares 
(of which 189,819 had been issued) became B ordin 
ary shares, making (with the previously existing 
unissued B ordinary shares) a total of 383,494. 
The now G ordinary shares were given rights similar 
to those which in the preceding year had boen given
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to the A ordinary shares, the amount of tho special 
dividends being fixed on this occasion at £26.11.0 
per share, of which not less than £3 per share was 
to bo out of income tax-paid under Division 7. On 
30th November, 1950, the C shareholders gave Pac- 
tolus options to purchase the C ordinary shares at 
£24 per share, totalling £198,072. On 4th Decem 
ber 1950 dividends of £19 per share out of profits 
of tho year ended 30th June 1950 and £3 per share

10 out of tax-paid profits were declared by Melford 
on the C ordinary shares. These dividends totalled 
£181,566. On the same day the directors of Mel 
ford resolved to allot 189,819 of the unissued B 
ordinary shares at par to the holders of the B 
ordinary shares already issued, thus doubling their 
holdings of such shares; and the shareholders' 
cheques for the amounts required to pay in full 
for the new Issue wore handed to Melford on that 
day. On 6th December, 1950 tho various cheques

20 were banked simultaneously at the South Melbourne 
Branch of the E.S. & A. Bank Ltd.: Pactolus' 
cheques In favour of the shareholders for the price 
of the C ordinary shares (£198,072); the share 
holders' cheques in favour of Melford for the 
amount to bo paid up on tho new Issue of B ordinary 
shares (totalling £198,819); and Melford's cheque 
in favour of lactolus for the dividends on the C 
ordinary shares (£181,566). On 30th January 1951, 
Melford declared and paid a further dividend of

30 £37,551 (at £4.11.0 per share) on the C ordinary 
shares, bringing tho total dividends on those 
shares to £219,117 (or £26.11.0 per share) and 
thereby exhausting the special dividend rights. 
Pactolus did not sell the C ordinary shares to 
Pactolus Investments.

The results achieved by these steps were as 
follows:- (1) £189,819 of Melford's profits was 
replaced in its accounts by paid-up capital of tho 
same amount represented by newly-issued B ordinary 

40 shares in the hands of the original shareholders; 
(2) the difference between that fIsure and tho 
total special dividends (£219,117)7 viz. £29,298, 
was represented by £8,253 kept by the old share 
holders in cash and £21,045 kept by Pactolus in 
cash; (3) the original shareholders, although they 
received nothing directly from the distribution of 
Melford's profits, received between them £198,072 
as the price of their G ordinary shares, keeping 
£8,253 of that amount in cash and applying tho
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remainder in taking up the new B ordinary shares; 
arid (4) Pactolus got for itself the difference be 
tween what it paid for the C ordinary shares 
(£198,072) and the amount of the special dividends 
(£219,117) viz. £21,045, and it retained in ad 
dition the G ordinary shares then worth £8,253. 
It will be noticed that in tlrls second Melford 
transaction the new shares wern taken up by the 
old shareholders directly; they were not taken up 
by Pactolus and sold by it to the old shareholders. 10 
The significance of this point of difference will 
be referred to later.

Second Neal's Transaction.

On 12th June 1951 the capital structure of 
Neal's was altered for the second time, 29,156 of 
the issued B ordinary shares being made C ordinary 
shares. This left 43,732 issued B ordinary shares. 
The C ordinary shares were given rights similar to 
those which in 1949 had bean attached to the A 
ordinary shares, the amount of the special divi- 20 
dends being fixed on this occasion at £13.1.6. per 
share, of which not less than 12/11 was to be out 
of Income tax-paid under Division 7, On 21st June 
the C shareholders gave Pactolus options to pur 
chase the C ordinary shares at £12.8.0 per share. 
On 25th June 1950, Pactolus exercised the options, 
the C ordinary shares were transferred to it in 
exchange for cheques, and dividends of 14/6 out of 
tax-paid profits and £12.7.0 out of the profits of 
the year ending 30th June 1951 wore declared on 30 
those shares. These dividends (at £13.1.6. per 
share) totalled £381,214. On 27th June 1951 the 
cheques were banked simultaneously: Pactolus' 
cheques in favour of the shareholders for the price 
of the G ordinary shares (£354,245.8.0), and Noel's 
cheque in favour of Pactolus for the amount of the 
dividends (£381,214) . Pactolus sold the C ordinary 
shares to Pactolus Investments for £1 per share. 
It will be seen that this time there was no in 
crease in the paid-up capital of Neal's. That 40 
company distributed £381,214 of its profitsj but 
it was Pactolus which received them. If there be 
set off against that sum the loss which Pactolus 
made on the re-sale of the C ordinary shares, vis. 
£325,089, Pactolus will be seen to have made an 
overall profit of £56,125. The original holders 
of the C ordinary shares received £354,245 in cash, 
and this amount came to them as a capital receipt 
and not as income.
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Such were the five transactions which took 
place, it is plain that, apart from S. 260, the 
original shareholders cannot be said to have de 
rived from the dividends which were declared and 
paid in the course of those transactions anything 
that can be treated as assessable income in the 
assessment of their respective taxes. Bvery step 
taken wag genuinely intended to have full effect; 
there was nothing in the nature of a sham or pre 
tence. The original shareholders really and 
effectually divested themselves of all legal and 
beneficial interest in the A ordinary shares and 
the C ordinary shares, in consideration of the 
respective prices for which they stipulated in the 
options granted'to Pactolus. So much the Commis 
sioner concede? . His case depends entirely upon an 
application of 3,260, which is in the 
terms:-

following

" 260. Every contract, agreement, 
rnent made or entered into, orally

or arrange-
or in

writing, whether before or after the commence 
ment of this Act, shall so far as it has or 
purports to have the purpose or effect of in 
any way, directly or indirectly -

(a) altering the incidence of any income 
tax;.

(b) relieving any person from liability to 
pay any"income tax or make any return;

(c) defeating, evading, or avoiding any
duty or liability Imposed on any per 
son by this Act; or

(d) preventing the operation of this Act 
in any respect,

be absolutely void, as against the Commission 
er, or in regard to any proceeding under this 
Act, but without prejudice to such validity 
as it may have in any other respect or for 
any other purpose."

For the Commissioner it is contended that each 
of the five transactions was., within the meaning 
of the section, un arrangement which, to the extent 
of the change in ownership of the A and C ordinary 
shares, had both the purpose and the effect of 
altering the incidence of income tax on the special 
dividends, of relieving the original shareholders 
from liability to pay income tax thereon, or of 
avoiding a liability imposed by the Assessment
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Act on the original shareholders to pay tax on tax 
able incomes assessed by including in their assess 
able incomes the amounts of the special dividends. 
This being so (the contention proceeds), the trans 
fers of the A and C ordinary sharos to Pactolus 
must be treated as void for the purposes of these 
proceedings, and the amended assessments should be 
sustained on the footing that ';he special dividends 
were derived in their entirety by the original 
shareholders, a portion of each such dividend hav- 10 
ing been actually received by them, and the remain 
der having been paid to Pactolus at their instance 
and retained by Pactolus with their consent and for 
its own benefit as something in the nature of a 
remuneration or a reward for its co-operation in 
the transactions.

Section 260 is a difficult provision ? inherited 
from earlier legislation, and long-overdue for re 
form by someone who will take the trouble to anal 
yse his ideas and define his intentions with pre- 20 
cision before putting pen to paper. There have 
not been many cases in which the meaning of the 
section has been considered, but soma points must 
now be taken as settled. One is that, although 
the word "arrangement" does not include a convey 
ance or transfer of property as such, it does in 
clude any kind of concerted action by which persons 
may arrange their affairs for the stated purpose 
or so as to produce the stated effect; and that a 
conveyance or transfer may be void as against the 50 
Commissioner as forming part of a course of action 
which constitutes an arrangement in this sense: 
 Bell v. Federal Commissioner of Taxation (1953) 
87 C.L.R. 548 at p, 573. It is also settled that 
.since "this Act" (i.e. the Assessment Act as dis 
tinguished from the Acts which impose taxation at 
rates which they prescribe) Imposes by s»17 a gen 
eral liability to pay tax at the rates declared by 
the Parliament upon the taxable income derived 
during the year of income by any person (subject 40 
to an exception), an arrangement; having the purpose 
or effect of avoiding that liability in the case of 
any particular person is within the operation of 
s.260(c): ibid. at p. 574. A third point v\rhich is 
settled is"that the section is an annihilating 
provision only, so that it avails the Commissioner 
where, and only where, the result of its rendering 
an arrangement void to tho extent which it mentions 
is to leave standing a state of affairs in which a 
challenged assessment is justified: ibid, at pp. 50 572-3.    
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Cn this third point there seened in the course 
of the argument in the present case to be what I 
regard as a misunderstanding, for some of the 
submissions that were made appeared to assume that 
the operation of the section upon any particular 
arrangement is to eliminate from consideration, as 
if it had never occurred, either everything that 
was done, or somo soverable part of the things that 
wero done, in the course of the arrangement, Por-

10 haps this comes from attributing to the word
"annihilate", as used in the earlier cases, the 
sense of blotting out and deeming never to havo 
existed. The word has been used, however, only 
to emphasise the fact that the section has merely 
a destructive, and never a constructive, operation; 
that it renders a contract, agreement or arrange 
ment void to the stated extent, but never supplies 
any element which is absent and is necessary for a 
valid assessment. It must not be overlooked that

20 what is meant by "void" is simply devoid of legal 
effect or significance. (Hence the courts have 
been constrained to reject, as inapplicable in the 
construction of s.260, the meaning which "arrange 
ment" has in some contexts, namely a consensus, 
generally of a more or less unformulated character, 
lacking in legally operative effect). The section 
leaves all the facts of a case exactly as it finds 
their, requiring neither that anything which was not 
done shall be deemed to have been done nor that

30 anything which was done shall be deemed not to 
have been done. As applied to a transfer of 
shares, for example, it loaves standing the fact 
that tho transfer was executed and was registered, 
and merely requires that the title to the shares 
be considered as remaining nevertheless unchanged.

Then, too, it must be observed that the sec 
tion is drawn on the footing that where the stated 
purpose or effeci; exists, it may bo only to a 
limited extent that the arrangement is to be des- 

40 cribed as having or purporting to have that purpose 
or effect. In one sense, of course, if an 
arrangement has that purpose or effect to any ex 
tent, "'it is true to say that the whole arrangement 
has that purpose or effect; but tho section looks 
at the matter differently. It recognizes that the 
arrangement considered as a whole may have other 
purposes and effects as well; and it requires that 
out of tho legal consequences of everything that 
constitutes the arrangement those legal consequences
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be selected and treated as void which have the 
purpose or effect of themselves producing any of 
the results described in paras, (a), (b), (c) and 
(d) of the section, that is to say those conse 
quences which are intended to form or in fact 
form the decisive or operative factors in bringing 
about such a result. And even such legal conse 
quences are to be treated as v> id to the extent 
only that they have that purpose or effect. So, 
if it is the operation of a conveyance that is 10 
void (under para, (c) for example), it is xr oid only 
in relation to the particular liability which it 
has the purpose or effect of defeating, evading or 
avoiding: it is not void, for example,jn relation 
to all the future income of the property, 'but is 
void in relation'to that income only which, but 
for its efficacy, would be asso'jsable income of 
the conveyor.

The expression "tho purpose or effect" is not 
without its difficulty. Only the actual legal 20 
effect of a thing can be made void, not an effect 
which, though aimed at, is not achieved even if 
the section does not apply. The meaning seems to 
be that if you find that an arrangement has such a 
purpose as the section describes, you must treat 
it as void as against the Commissioner and you 
need hot stay bo inquire into its general validity; 
but that if ypu find that it is effectual apart 
from the section, then you must treat it as void 
as against the Commissioner whether it had such a 30 
purpose or not. The expression "has or purports 
to have" seems to carry out the same idea. In 
other words, the meaning which I should place upon 
the expression "so far as it has or purports to 
have the purpose or effect of altering" (etc.) may 
be expressed by some such paraphrase as: "so far 
as its validity would have the consequence of al 
tering (etc.), whether that was the purpose of the 
parties in entering into it or is only its de 
facto result, and whether such a purpose or result 40 
is or is not to bo found acknowledged in the course 
of the transaction".

Now, it is clear that in each of the five 
transactions with which the present appeals are 
concerned a company made a distribution of its 
profits. It is also clear that none of the tax 
payers concerned participated directly in any of 
the distributions, for every penny went directly
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to Pactolus. It is equally clear that each of 
the taxpayers received money or both money and 
fully-paid prefer-once shares from Pactolus, and 
that neither tho money they received nor that 
which had been used to pay for the preference 
shares can be treated as their assessable income 
unless it has that character for income tax pur 
poses in consequence of the operation of s.260. 
I must now examine the history of the transactions 
- not so much to find whether they had one or more 
of the purposes mentioned in s.260, but in order 
to discover whether, if the sales and transfers of 
the A and C shares be treated as void in law, a 
consideration of all that remains should lead to 
the conclusion that the moneys and shares received 
by tho original shareholders, either alone or to 
gether with the moneys retained by Pactolus for 
itself, were derived by those shareholders as in 
come .

The first step was taken in June 1949, when 
Mr. Ratcliffe was consulted. It had become ap 
parent to those in charge of the motor companies' 
affairs that business was increasing, and that, as 
soon as restrictions such as petrol rationing were 
lifted arid goods were in better supply, there would 
be (as Mr. Lane put it in evidence) "a lot of 
difficulty for us vvith our capital". The diffi 
culties referred to included, of course, the need 
to keep sufficient working funds in the businesses, 
bearing in mind that, as Mr. Lane said: "in the 
motor business everything you touch is a thousand 
pounds and a million pounds goes nowhere". In 
addition, there was the fact that bank accommoda 
tion, if it should bo required at any time, would 
be harder to get with balance shoots which showed 
so much of the working capital in the form of with 
drawable funds, and the further fact that it would 
be difficult, with those balance sheets, to float 
public companies, and thereby to move out of the 
area of liability to Division 7 tax and at the same 
time to place shareholders who might need cash in 
a position to sell shares readily. That these 
considerations w^re seen as difficulties, however, 
wag duo to the fact that tho companies' profits 
could neither be retained as profits nor converted 
into paid-up share capital without taxes being in 
curred which would absorb a large part of them (or 
amounts equal to a large part of them). It is 
easy, therefore, to understand that, when Mr.Harry
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Lane was asked in cross-examination whether he 
not concerned at the time that something should be 
done so that the tax liability which loomed shotald 
never arrive, he replied: "That is one of the 
reasons that we consulted Mr. Ratcliffe in regard 
to the formation of a public company, so we could 
remove from the private company tax". And he went 
on to say that that was made clear to Mr.Ratcliffo. 
Mr. Ratcliffe was well known t,o Mr- Lane and Mr. 
Newton, for at an earlier date he had given advice 10 
concerning the Melbourne furniture firm of Maples, 
in which the Newtons and Mr. Harry Lane were in 
terested. He was also associated with Mr. Lauri 
Newton, Mr. Harry Lane and Mr. Penton on the board 
of a Sydney furniture company, Bebarfaitfs Ltd. It 
was at the close of a meeting of that Board that 
Mr. Newton asked Mr. Ratcliffe to discuss the motor 
companies with Mr, Harry Lane. This he did, and 
they talked in general terms of the difficulties 
likely to confront the motor companies in relation 20 
to their capital, and of the question of forming 
them into public companies. Mr. Ratcliffe asked 
to be supplied with the accounts. When he had 
received and examined them, he saw that each com 
pany was seriously under-capitaliged, and in 
August 1949 he had a discussion, confined to Lane's 
and Neal's, with Mr- Harry Lane and Mr. Newton. 
Mr. Ratcliffe suggested that the capital of Lane's 
should be increased to £800,000, and the capital 
of Neal's to £750,000. Mr- Lane did not favour a 30 
higher figure than £600,000 for Lane's, and in any 
case ho made evident his personal feeling against 
converting the companies into public companies. 
Mr. Ratcliffe then put forward a preliminary out 
line of another plan. This, as he described it 
in his evidence, was that "they could divide their 
shares into two classes, giving one class special 
dividend rights and thereby deferring the second 
class, that they could sell the class I first re 
ferred to and that they could use that 'money to 40 
take up a large number of shares at par, and that 
would raise their capital". Being asked where 
they could sell the shares, he said he had a com 
pany which would bo prepared to make an offer.

The marter was carried a stage further at a 
meeting in Melbourne in September, at which Mr. 
Ratcliffe developed his proposal in the presence of 
Mr. Robert Nathan, Mr. Harry Lane, Mr.Lauri Newton, 
the accountant of Maples named Atcheson, a public
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accountant named Wallace (a fcrut 
Mo1ford), and Mr. F.B. Bunny, a

teo shareholder in 
solicitor who was

acting for the motor companies and their share 
holders. It is evident that at this discussion 
the problem of prrlvate company tax draining away 
undistributed profits was very much wrapped up with 
the question of the companies' capital ajtuation, 
for Mr. Ratcliffe, realizing that the idea of lis 
ting the companies on the stock exchange was too

10 controversial to bo worth pursuing, mentioned as an 
alternative to that, the possible course of bring 
ing In a few now shareholders and so arranging the 
voting power that the companies could be made to 
be no longer private companies within the meaning 
of the Income Tax Assessment Act. This would mean 
that they would have to pay (In addition to ordin 
ary company tax) super-tax and Part IIIA tax on 
undistributed profits, amounting together to about 
14-g^o, instead of Division. 7 tax amounting to 75$,

20 In this suggestion he found that they were "really 
not interested", because It had nothing to do with 
their capital but "was directly on the question of 
tax saving only." (It was too late to do this so 
as to take effect with respect to the profits of 
the year ended 1949, but oven as to those profits 
there was a course which would be effective, namely 
to form holding companies and let each motor com 
pany distribute its" profits before 51st December, 
1949 to its holding company, the latter being, or

30 becoming before the ensuing 30th June, a non-private 
company) . The malr. elements In the problem as 
they saw it wore the need of each company for an 
increased share capital, the desirability of get 
ting the Increase from the company's own resources 
and without bringing in new money, and the apparent 
impossibility of getting It out of profits because 
income tax would In effect absorb the greater part 
of each year's profits either in the companies' 
hands or in the hands of the shareholders. The

40 possibility of writing up assets and issuing shares 
for the amount of the increase was discussed, and 
so was the possibility of satisfying the existing' 
loans by an Issue of shares; but these courses to 
gether would not have provided the capital which 
Mr. Ratcliffe thought necessary and they were re 
jected. Most of the discussion seems accordingly 
to have boon devoted to the plan Mr. Ratcliffe had 
propounded for a sale of shares with special divi 
dend rights; and two questions about It assumed

50 importance: whothor the price obtained on the sale
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would bo taxable in the hands of the Vendors, and 
how the amount of the price would be determined. 
Mr. Ratcllffe, and apparently Mr, Bunny and the 
accountants, having ascertained that none of the 
shareholders had acquired his shares for resale at 
a profit, expressed tho opinion that the price paid 
to them would be a capital receipt and not taxable, 
and that (to use words of Mr. Lane's) "such taxa 
tion as applied was Pactolus' a the obligation of 
Pactolus as tho recipient of the dividends." The 10 
method suggested for arriving at the price was 
based on the view that probably no buyer could be 
found except a public company, that such a company 
would have to pay (in addition to the ordinary 
company tax which was a liability of private and 
non-private companies alike) approximately 14-|fb 
tax on the dividends it received (taking super-tax 
at I/- in the pound and Part IIIA tax at 2/- in tho 
pound on the balance), and that such a company 
would be likely (according to an experience Mr. 20 
Ratcliffe had had) to want to keep the price low 
enough to allow both for these taxes and for a 
considerable margin above it, perhaps as much 
again, by way of profit on the deal. Mr.Ratcliffe 
said in effect, as I understand his evidence, that 
his company (Pactolus), being a trader in shares 
and able to re-sell the shares purchased undor 
the plan and set off a loss so incurred against 
dividends received, could afford to offer a price 
equal to the amount of the dividends less only the 50 
14-|-^ for taxes and a profit margin of £5,000. One 
other matter was mentioned in the discussion, 
namely the necessity which existed at that time to 
get official consent under the Capital Issues Regu 
lations to the issue of the new shares. Mr. Rat 
cliffe told the meeting, in effect, that in order 
to get the consent granted with expedition as a 
formal matter the application should make it clear 
that the new shares would be paid for, not by new 
money, but out'of "current resources". At this 40 
stage, however, it seems not to have been contem 
plated that Pactolus would tako up the new shares, 
for Mr. Bunny's evidence satisfies me it was pro 
posed that the purchase money for the shares with 
special dividend rights should be used by the Ven 
dors to take up the new shares.

Mr. Ratcliffe was asked to put his proposal in 
writing. He did not do exactly that, but he wrote 
to Mr. Wallace a letter dated 30th September, 1949
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for consideration by all concerned. It dealt with 
the throo motor companies , and also with a fourth 
company in which the same people were 'interested, 
Ajax Insurance Co., Ltd., as to which the proposal 
was eventually dropped, It enclosed three memor 
anda. The first dealt with the alterations re 
quired in the articles of association of the 
several companion, particularly for the purpose of 
creating the special dividend rights for a segre 
gated class of shares to be called A shares. " The 
second memorandum dealt with the matters to be 
covered in a proposed contract for the sale of the 
A shares to Pactolus,, and it included a provision, 
(ultimately not the subject of any written agree 
ment but nevertheless quite distinctly agreed be 
tween all parties) that Pactolus would take up new 
preference shares and that "immedlately those 
shares are fully paid" (without stipulating how 
thoy should be fully paid) Pactolus would sell them 
to the original shareholders in proportion to their 
holdings .

. The third memorandum sat out Mr. Ratcliffe's 
method of calculating the prices to be paid by 
Pactolus for the A shares and of the number of new 
shares to be issued and taken, up by Pactolus. This 
memorandum used figures which were the actual 
figures for the year ended 30th June 1949, but were 
necessarily only rough estimates for the year end 
ing 30th June 1950. ~ I. shall take the portion

sufficient to show tho
It showed Mr. Ratcliffe's 

narrative form; but what it 
was intended may be 
First, there was a

dealing with Lane's, as 
nature of the documonb. 
workings and wag not in 
conveyed to those for whom It 
described briefly as follows:
calculation of the amounts which the company would 
need to distribute out of the profits of each of 
the two years in order not to be liable for Division 
7 tax. These (together with amounts similarly 
calculated in relation to a subsidiary company) 
came to £410,000. It followed that if Pactolus 
were to purchase from the shareholders a proportion 
of their shares carrying special dividends amount 
ing to that sum s and that sum were thereafter dis 
tributed to Pactolus, Lane's would save Division 7 
tax amounting (at 15/» in the pound) to £307,500. 
That amount of tax might have been saved in another 
way, namely by the company ceasing to be a "private 
company" } either by becoming listed on a stock ex 
change or by so altering its membership and control
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as to get outside tha dofinition of "private com 
pany"; but this could only have boon dona at the 
cost of becoming liable to pay super-tax and Part 
IIIA tax, which would have amounted in all to 
£72,524. The net saving to tha company by the 
distribution to Pactoliia might be taken as tho dif 
ference between these two figures, namely £235,000. 
Suppose, then, that the A shares bought by Pactolus 
were one-third of the issued ordinary shares, viz. 
79,10V, (enough to protect Pactolus' interest from 10 
interference by a special resolution but not enough 
to affect the general control of the company). 
Suppose, too, that tha special dividends to which 
these shares entitled Pactolus were made to include 
a small amount of tax-paid profits (taken for 
convenience at £2,684), and that they would be 
worth £1 per share when the special dividends had 
been paid in full and the only rights remaining 
attached to them were a right to a ofo cumulative 
preferential dividend and protective voting rights. 20 
On these hypotheses the A shares would be worth 
to Pactolus a gross amount'of £491,791, made up 
of taxable dividends (£410,000) tax-paid dividends 
(£2,684) and capital value (£79,107). That would 
enable Pactolus to pay £419,267, or £5.6.0. per 
share, and get as its profit an amount equal to 
the £72,524 which, as mentioned above, Lane's would 
have had to pay in super-tax and Part IIIA tax if 
it had been a public company and had made no dis 
tribution. The figure of £419,267 was described 30 
as "not price", tho £5,000 margin for which Mr. 
Ratcliffe was stipulating being omitted from this 
memorandum because (as ho explained in evidence) 
he wanted to show only the approximate equivalence 
between the three possible methods, namely listing 
on tho stock exchange, ceasing by other means to 
be a "private company", and adopting his Pactolus 
plan. The document'went on to show that in order 
to pay the dividends, taxable and tax-paid, which 
would thus be required, amounting to £412,684, 40 
Lane's would need to find only £10,005 in cash, 
assuming that enough of the dividends wore turned 
into capital paid up on the nev/ shares to bring the 
total paid-up ordinary capital to £640,000 vizT 
£402,679. This'cash amount of £10,005 would go to 
the shareholders, together with a cash amount of 
£6,583 to bo supplied by Pactolus, making £16,588 
in all, to make the difference between the amount 
of new share capital in the company (£402,679) and 
the price Pactoius would be paying for the A shares 50 
(£419,267).
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As I havo said, tho figures usod in this mem 
orandum were hypothetical, but the course Indicated 
was in substance that which was pursued in tho 
three transactions of December 1949; and a study 
of tho T<'ornoran.dra shows what the practical effect 
of those transactions wag to be. It was to enable 
tho motor companies, (a) while parting with com 
paratively littln cash, to replace the greater 
part of their 1949 arid 1950 profits by p'aid-up

10 sharo capital, (b) to make the distributions re 
quired in order to exonerate themselves from Divis 
ion 7 tax, and (c) at tho same time to avoid 
involving the original shareholders, though they 
became tho holders of tho new share capital, in an 
income tax liability on the footing that they had 
participated in a distribution of profits. What 
those in charge cf the motor companies' affairs 
had to consider in September, with Mr. Ratcliffe'a 
memorandum before them, was whether it v/as good

20 enough business to achieve this desirable result 
at the cost of letting Pactolus reap a profit 
broadly equal to the sum of the amount which would 
have gone to the Taxation Department if the com 
panies had been public companies and had retained 
their profits undistributed, plus £5,000 of which 
some part at leaafc would have been expended in the 
process of converting the companies to public 
companies.

By the end of that month it had become appar- 
50 ent to Mr. Ratcliffo, from communications which had 

passed, that the proposition ho had submitted would 
probably be agreed to. He therefore set about 
providing Pactolus with sufficient funds to pur 
chase the shares carrying special dividend rights. 
Pactolus had, or could raise from its shareholders, 
little more than £20,000. and another £125,000 
soeiued likely to be needed to tide over the inter 
val between the purchase of the A ordinary shares 
and the receipt of the full amount; of the special 

40 dividends. To obtain this amount, Mr. Ratcllffe 
applied in writing to his bank, the Commercial 
Banking Company of Sydney Ltd., for an overdraft. 
The figure was arrived at on the assumption that 
tho Ajax proposal as well as the others would pro 
ceed; and as regards the motor companies it was 
baged on more recent figures than had been avail 
able when the letter of the 12th September was 
written. In calculating the amount Mr.Ratcliffa 
worked on an anticipation that the special dividends
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on the A shares would probably be declared as fol 
lows: Lane's, £373,130 immediately after salo and 
£39,554 in March 1950; Meal's, £358,366 immediate 
ly after sale and £81,999 in March 1950? Molford, 
£177,854 immediately after sale and £41,265 in 
March 1950. The purchase prices for the A shares 
were taken at £419,267 for Lane's, £412,425 for 
Neal's and £198,072 for Molford. Although the 
amount of cash accommodation required was "worked 
out by setting off the immediate dividends frora 10 
the price to be paid for the A shares, the document 
said that the special dividends would be used to 
take up the new shares, totalling: Lane's 402.679; 
Neal's 405,668; and Melford 189,819. All those new 
shares, it was shown, would, be sold at par to tho 
Vendors of the A shares for cash as soon as taken 
up. The application was not proceeded with, for 
two reasons. One was that the Ajax proposal fell 
through. The other was that the motor companies' 
profits exceeded Mr. Ratcliffo's expectations to 20 
such an extent that it proved possible, simultane 
ously with the purchase of the A shares by Pactolus, 
to pay dividends sufficient in amount to enable 
Pactolua to take up and pay for all the new shares 
without having to find more cawh than it had avail 
able from its 'own resources. ' Tho written appli 
cation was admitted in evidence without objection. 
It does not purport to state anything as having 
been agreed. The expectations it reflects are not 
shown by it to have boen tho expectations of anyone 30 
but Mr. Ra:tcliffej and the use of the dividends to 
the necessary extent, as and when declared, to take 
up the new shares, is shown as intended (by him) 
but not as obligatory.

On 12th and 13th October 1949, the motor com 
panies sent to the Capital Issues Board applica 
tions (with covering letters) for consent to tho 
issue of cumulative preference shares: 402,679 in 
Lane's; 405,668 .In Neal's; and 200,000 in. Molford. 
Bach covering letter said that it was proposed that 40 
these shares should be "taken up by the sharehold 
ers and paid for by them out of funds obtained 
through the declaration by the Company of tax-free 
and taxable dividends", Lane's and Neal's letters 
adding "or in part by the use of dividends pre 
viously declared and still owing". The letters 
added: "The Company does not wish to diroctly 
capitalise any profits but prefers to declare 
dividends and allow tha shareholders to make appli 
cation for the shares and use the funds from the 50
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dividends to pay for them". The application form 
in each case contained a statement that the proposed 
issue was "for the Company's business ag the pres 
ent paid-up capital is inadequate"; and it added: 
"it is not intended to capitalise any amount but 
is intended to distribute tax-paid and taxable 
dividends at least equal to the amount paid on the 
now shares". On 14-th November in. the case of 
Molford, and on the 17th November in the cases of 

10 Lane's arid Neal'g, the consent applied for was 
given; and in each instance a note was added, 
stating that the approval had beon given on the 
undertaking that all the conditions pertaining to 
the issue of capital as set out on the application 
would be observed.

Correspondence ensued between Mr. Ratcliffe 
and the companies' legal advisers, Messrs. Corr 
and Corr, Solicitors, of Melbourne. The topics 
dealt with included the amendments to be made in

20 the respective articles of association, the appli 
cation of the National Security (Capital Issues) 
Regulations, and the establishment of branch share 
registers in the Australian Capital Territory - a 
refinement introduced into the proposal to avoid 
difficulties of valuation and consequential delays 
which wore thought likely to occur if the stamp 
duty laws of the States were encountered. One ' 
outcome of this was that, instead of having a con 
tract executed by all parties for the sale and

50 purchase of tho A shares as Mr. Ratcliffe's letter 
of 30th September had proposed, it was decided to 
have options given by the shareholders to Pactolus, 
to be exorcised in Canberra by a notice to Mr.Ross, 
as agent for the shareholders, and that Mr- Ross 
should be authorised both to accept the purchase 
money for the A shares and to pay Pactolus the 
purchase money for the new shares taken up by it. 
Only one other point discussed in the letters need 
be mentioned. Mr. Bunny, of Corr and Corr, showed

40 that he understood the transactions to be prelim 
inary to the ultimate conversion of the companies 
into listed public companies, for he proposed to 
make it a term of tho transactions that if that 
should not happen within a stipulated period the 
Vendors of the A ordinary shares should repurchase 
them at £1 each, Mr. Ratcliffe strongly opposed 
anything in the nature of a string to the purchase, 
mainly on the ground that it would enable the Com 
missioner of Taxation to contend that the Vendors
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ware engaged in a profit-making scheme. In a lot- 
tor to Mr. Harry Lane ha said that the adoption of 
Mr. Bunny's suggestion might "result in the loss of 
the advantage s'ought to ba obtained"; and he added: 
"if the sale includes a 'string' to the shares, 
opinion both official and public would be against 
us and the Commissioner might seek an amendment of 
the law to tax the transaction. If there is no 
^string' there is thon only a sale of an invostmont 
which would be very difficult to legislate for, 10 
either retrospectively or otherwise". Plainly 
enough, the "advantage" referred to was the Immun 
ity of the profits from a drain of 15/- in tha 
pound in favour of the Commissioner of Taxation; 
and, equally plainly, the transactions which were 
being evolved wore regarded as ensuring that Imnm- 
nity by reason of thoir being nales of investments 
and nothing more. With his letter of 18th October 
1949, Mr. Bunny submitted to Mr. Ratcliffe a draft- 
option agreement for the sale of tho A ordinary 20 
shares. This included a covenant by tho purchaser 
to apply for a number of new shares, to pay for 
them in full (without saying with what moneys), and 
to sell them to the original shareholder at £1 per 
share. It also contained an authority to Ross as 
the original shareholder's agent (inter alia) to 
receive the purchase money for the A shares and to 
pay out of it any amount payable by the original 
shareholder on his purchase of tho new shares. Tho 
option agreements ultimately executed did not con- 30 
tain tho second part of this authorisation.

The details of the proposed transactions were 
dealt with in a number of letters, and in the mean 
time Mr. Ratcliffe was boing given tho monthly 
figures of the motor companies. Ho was asked in 
November to draft the dividend resolutions and the 
drafts he prepared were ultimately variod in the 
light of the latest figures and the conclusions 
drawn from those figures as to tho amounts that 
could be distributed. Mr. Ross prepared what ho 40 
called a check sheet, setting out in detail all 
that had to be done to carry through the transac 
tions. This was not agreed between the parties 
in the sense of becoming any part of tha bargain, 
though Mr. Ratcliffe did see it and mako the com 
ment that it seemed to cover everything. On 8th 
December 1949, Mr. Ratcliffo ¥/rote to Mr. Ross, 
referring to tha account he had arranged to opon 
for Pactolus with the South Melbourne branch of the
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E.S. & A. Bank Ltd., and saying (inter alia): "i 
have calculated that Pactolua Pty., Limited will 
need something less than £19,000 to meet the 
cheques which it will give on this new account, 
and I am, therefore, paying this amount into the 
Sydney Office of the I.A.C. today and would be glad 
if you would arrange with your (i.e. I.A.C's) Mel 
bourne Office to draw a cheque for the same amount 
and pay it into the Bank when you open the Account".

10 The calculation which Mr. Ratcliffe had made he 
checked against a statement supplied by Mr. Ross, 
which set"out in schedule form exactly how each 
shareholder in the three motor companies would fare 
in consequence of the transactions and for what 
amounts each of them would have to provide cheques 
to bo used in the carrying out of the transactions. 
The receipt of this statement, embodying final 
figures as it did, made it clear to Mr. Ratcliffe 
that the shareholders had finally decided to go on

20 with his proposal; but there was never anything 
more specific by way of assent to it. Ever^/one 
concerned proceeded to carry out the transactions 
which I have described at an earlier stage of this 
judgment, all the details being attended" to as 
worked out in Mr. Ross' check sheet.

Counsel for the Commissioner sought to show 
at the hearing, particularly by cross-examination 
of Mr. Harry Lane, that it was a term of the bar 
gain that the special dividends, when paid to '

30 Pactolus, should be applied by that company in pay 
ing the purchase price of the A shares. On the 
whole of the evidence I do not think that it was. 
No doubt it was obvious to everyone that the amount 
to be paid upon the B preference shares would be 
balanced by the sale price of those shares, and 
that Mr- Ratcliffe would not be so foolish as to 
get cash for Pactolus from other sources and use 
it to pay for the A shares, except in so far as the 
dividends received by it up to the time of making

40 the payment might fall short of the purchase moneys 
required. But it was uncertain whether they would 
fall short permanently (as proved to be the case in 
the Lane's transaction) or only for a brief period 
(as occurred in the other two cases), and I do not 
find that any stipulation on the subject was made. 
What was in fact done about the simultaneous bank 
ing of cheques was simply adopted as the obvious 
businesslike method of dealing with cross payments. 
I shoud add also that none of the original share-
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holders concerned himself with Pactolus' tax po 
sition. They assumed that Pactolus would have to 
meet substantial taxation by reason of its partici 
pation in the transactions; but what its tax lia 
bility would be-was never the subject of negotiation. 
Moreover, although Pactolus was left free to re 
sell the A ordinary shares if it chose, it was 
never made a part of the bargain that Pactolus 
should sell them to Pactolus Investments.

The transactions thus effected in December 10 
1949 raised the paid-up share capital of Lane's 
and Neal's to amounts which were considered by all 
concerned to be sufficient, but they raised the 
capital of Me1 ford to no more than half the amount 
which Mr- Ratcliffe had suggested. In the case of 
Lane's, the next step, the public flotation of a 
holding company, was eventually taken. Lane's 
Holdings Limited was incorporated in November 1950 
and the flotation was in May 1951. This step was 
not taken with respect to Neal's, for reasons con- 20 
neeted with the franchises held by that company 
and by its subsidiary Devon Motors. It was not 
taken with respect to Melford either; but in 1950 
there occurred the second MelforJ transaction, by 
which the share capital of that company was raised 
by the same amount as in 1949. The proposal for 
this transaction was set out by Mr. Ratcliffe in a 
memorandum attached to a letter of 13th October, 
1950, and it followed the same general lines as its 
predecessor, with one important variation. The 30 
Capital Issues consent was applied for and obtained 
on the'basis of cash subscription for the new C 
shares, and, as I have already shown, these shares 
were taken up, not by Pactolus, but by the original 
shareholders themselves. This point of difference 
was accounted for by the fact that by that time 
consents under the Capital Issues Regulations were 
being given for the asking, and no advantage in 
that connection was to be gained by having the new 
shares issued to Paotolus as the holder of the 40 
shares on which the special dividends wero to be 
paid. The C shares were re-sold by Pactolus, not 
to Pactolus Investments Ltd., but to two daughters 
of Mr. Fenton.

Then, in April 1951, Mr. Ratcliffe put forward 
a proposal for the second Neal's transaction. 
There was no question on this occasion of increas 
ing the paid-up share capital of the company. Mr.
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Ratoliffe know,, having done work recently for the 
estate of the late Robert Nathan, that that estate 
needed a large sure of ready money for death duties, 
and he understood, as the fact was, that others of 
the shareholders also needed money. The proposal 
was for a sale of a class, to be newly created, of 
C ordinary shares carrying special dividend rights. 
It was accepted, after the shareholders had been 
advised by Mr. Bunny that (in Mr. Lane's words) 

10 "it was a sound legal transaction which would not 
attract tax to us". The matter was carried to 
completion in June 1951, in the manner I have 
already described.

It is convenient to deal with this last men 
tioned transaction first, because of the compara 
tive simplicity of its facts. The Commissioner 
contends that the transaction was an arrangement, 
in the sense attributed to that word in BelPs^ Case, 
and that a legal consequence of the saTes ancf 

20 transfers of the C ordinary shares to Pactolus as 
part of the arrangement was that one or more of the 
results mentioned in s.260 occurred. This, it is 
said, may be seen by observing what consequences in 
relation to the special dividend moneys would flow 
from treating the sales and transfers as void.

Two views favouring the Commissioner are pos 
sible. One is that there would be left in the 
transaction a declaration of the dividend by Neal's 
a debt thereby created in favour of the original

30 shareholders as'notionally being still the holders 
of the C shares, a payment of the amount of that 
debt by Neal's to Pactolus with the assent of the 
original shareholders, a passing on of portion of 
the amount by Pactolus to the original shareholders, 
and a retention of the remainder by Pactolus by way 
of reward or remuneration for its co-operation in 
the transaction. On this view, it may be said 
that there would be discovered a receipt by Pacto 
lus amounting to a derivation of the dividend, and

40 therefore a derivation of income, by the original
shareholders; anr! that, this being so, the arrange 
ment under which Pactolus was enabled to receive 
the dividend for itself a s beneficial owner of the 
shares may properly be described as having, so far 
as it did so, the purpose and effect, or at least 
the effect, of altering the incidence of income 
tax, of relieving the original shareholders from 
liability to pay income tax on the dividend, and
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of avoiding the liability of the original share 
holders to pay such tax.

In my opinion, in this way of looking at the 
matter there is a fatal flaw at the point at which 
the payment by Neal's is treated as a payment to 
Pactolus, with the assent of the original share 
holders, of an amount owing to them. Tho preceding 
step is logical enough: the declaration of the 
special dividend created a debt owing to the per 
son or persons who in law wore the holders of the 10 
C shares, and if the sales and transfers mada by 
the original shareholders are to bo considered 
void it must follow that the debt should be treat 
ed as having become payable to them and not to 
Pactolus. But what is the justification for the 
next step, that the payment of the dividend to 
Pactolus was'made with the assent of the original 
shareholders, in a sense which justifies the con 
clusion that the receipt of tho dividend by Pacto- 
los was a derivation of it by the original share- 20 
holders? The statement that the payment was 
made with their assent is true in the very differ 
ent 'sense (and only in the sonse) that thoy inten 
ded, when they executed the transfers, that as a 
consequence of acquiring tho shares Pactolus should 
become entitled to receive and should receive the 
special dividend for its own benefit. But they 
knew that Pactolus 1 right to receive payment when 
the dividend should bo doclarod would arise from 
the fact of its being the registered holder of the 30 
shares, and not from any continuing assent of 
theirs. Indeed it must have boon obvious to thorn, 
if they had adverted to the question at all, that 
once the transfers were registered Pactolus' right 
to the payment could not be affected even by the 
most explicit dissent on their part. Nothing was 
further from their minds than the possibility that 
the special dividend might be regarded, for some 
purpose, as becoming payable to them notwithstand 
ing their alienation of the shares, and they cer- 40 
tainly did not at any time agree, or intend, or 
even contemplate, that any debt becoming payable 
to themselves should be discharged by the making 
of a payment to Pactolus. The contention I am 
considering would therefore need to roly upon 
s.260, not only to annihilate tho logal of fact of 
tho sales and transfers of the C ordinary shares, 
but to add to the facts of tho case a fictional 
agreement by tho original sharoholdors to fcho effect
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that, in the event of the transaction being regar 
ded for any purpose as void so far as it vested in 
Pactolus the right to receive tho special dividend, 
then their own right to receive that dividend (a 
right to be deemed for that purpose to exist) 
should be satisfied by a payment of the amount by 
Neal's to Pactolus. The short answer is that 
s.260 cannot perform this feat, for as I have ear 
lier pointed out it concerns itself only with the 
legal efficacy of contracts, agreements and arrange 
ments to which 'it applies, never creating notional 
acts or events, but leaving tho facts of every case 
exactly as it finds them.

The other possible view favourable to the 
Commissioner, as to the consequences of treating 
the sales and transfers of the C ordinary shares 
as void, is that the money paid by Pactolus to the 
original shareholders must be considered not to 
have been a price paid for the shares, and there- 
fore not to have been capital; that the receipt of 
it should accordingly be held a receipt of Income; 
arid that, this being so, the arrangement which 
brought in that money to them, but with the charac 
ter of capital, may be described as having to that 
extent the purpose and effect or at least the 
effect, mentioned in one or more of the paragraphs 
of s. 260. There Is here, however, a patent non 
sequitur. It does not necessarily follow, from 

the amount referred to is not to bethat
considered as the price received on the sale of a 
capital asset, that it Is to be considered as in 
come. A receipt cannot be held either capital or 
income unless circumstances are found to exist 
which justify Its being described as the one or 
the other. To remove from a case an existing 
reason for holding a receipt to be of a capital 
nature is one thing; to find in what is left of the 
circumstances a sufficient reason for holding the 
receipt to be of an Income nature is quite another, 
The first is within the competence of a statutory 
provision having a voiding operation' only, but the 
second is not. In the present case, there is 
nothing whatever in the proved circumstances which 
can bo relied upon to give the money paid by Pacto 
lus to tho original shareholders the character of 
income in their hands, even if its actual role of 
a price bo ignored. It is here that the case 
differs fundamontally from Bell's Case, and it is 
important that tho c ontrast"1"'bJetweo'h tho two should
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be clearly brought out. The decision in Boll'a 
Case proceeded from two main findings. Oiie~v.r'ag' 
that a sum of money consisting of profits, having 
been withdrawn from a company's bank account, 
passed into the taxpayer's ban1 : account, indirectly 
but by steps which were clearly traceable on the 
face of the bank's ledgers. This, if it stood 
alone, would obviously have bean insufficient. It 
would only have shown that monoy which started as 
a payment out of the company's profits could bo 10 
traced until it reached the taxpayer; but the fact 
that a person receives a payment out of another's 
income gives no clue to the problem whether the 
receipt is income or capital of the payee. It is 
a truism that the nature of a receipt is not de 
termined by the nature of the fund out of which 
the money received is taken. It was the other 
finding in the case which showed why, if the trans 
fer of the shares were to be regarded as void, the 
taxpayer's receipt of the money wag to be consider- 20 
ed a derivation of income. The arrangement was 
found, in purpose and effect, to bo nothing but a 
method of impressing a dividend with the character 
of capital in the process of passing it from the 
company to the taxpayer. The purpose and effect 
of the arrangement were important at this point of 
the case, not'only because of the reference to 
them in s.260, but because they were the elements 
in the arrangomont which enabled it to bo soon as 
an agreed means of dealing with the dividend as a 30 
specific fund, and of ensuring that, with its 
character changed but its Identity preserved, it 
should reach the hands which would have received 
it if the arrangement had not been made. No more waa 
needed to justify the conclusion that a voiding 
of the sales and transfers of the shares would re 
move the only obstacle to recognizing the receipt 
as being of an income nature.

In the present case it is not possible on the 
evidence to make similar findings. Noal's cheque 40 
for the special dividend moneys was paid to the 
credit of a bank account of Paotolus in which thore 
was already a credit balance, apparently consider 
able in amount. The payments made to tho share 
holders aro therefore not shown to have been made 
wholly, or to any ascertained extent, out of tho 
dividend moneys. It seems cloar, however, that 
they were made out of thoso moneys to some extent. 
Let it bo supposed that tho extent is ascertained.



39.

Still there remains the important difference be 
tween this case and Boll' 3 Case, that in using the 
dividend to meet t ho ~piir cTia s e~pr ice of the C ord 
inary shares Pactolus was simply adopting by its 
own choloo the method which it found convenient 
for making a payment out of its own money. There 
was no term in the agreement for the gale and pur 
chase of the C ordinary 3 hare g that the price 
should bo paid out of the dividend. Of course it

10 must have been v/oll understood by all concerned
that Pactolus contemplated relying upon the divi 
dend to put its account sufficiently in funds to 
meet the cheques drawn upon it for tho purchase 
moneys. It may be right to infer (though there 
is no direct evidence of it) that the Vendor share 
holders promised as part of the bargain that they 
would not present Pactolus' cheques" before the 
dividend cheque was paid into Pactolus' account. 
But if they did, the promise was for the benefit

20 of Pactolus, and the Vendors for their part did 
not exact from Pactolus any promise to pay over 
the dividend (or any part of it) to them. It 
therefore" cannot be found on the evidence that, 
from their point of view, the arrangement was a 
means of getting some of the company's distribut 
able profits transferred to themselves. They sold 
their shares for a price, and it was of no conse 
quence in the transaction to what funds Pactolus 
might resort in order to pay the price. The

30 agreement required nothing more, as to the money 
to be used as the price, than that it should be 
Pactolus' money; and the money which was in the 
event used was received by the Vendors as Pactolus' 
money, and not as a fund with any particular 
nature, attributes or history.

These considerations lead me to hold that s. 
260 does not assist the Commissioner in relation 
to the second Noel's transaction. The argument 
to the contrary could not be sustained except by 

40 holding that s. 260 operates as a statutory re
versal of the doctrine of the Duke of Westminsters
Case (1936) A.C.I, operating to bring irit o" a 
payer's assessable income any amount "received by 
him under an arrangement which is considered to 
produce broadly, or substantially, or practically, 
the same results as another transaction would have 
produced under which the taxpayer would have re 
ceived assessable income. The section cannot be 
so interpreted. "where circumstances are such
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that a choice is presented to a prospective tax 
payer between two courses of which one will, and 
the other will not, expose him to liability to 
taxation, his deliberate choice of the second 
course cannot readily bo made a ground of the 
application of the provision. In such a case it 
cannot be said that, but for the contract, agree 
ment or arrangement impeached, a liability under 
the Act would exist. To invalidate the transac 
tion into which the prospective taxpayer in fact 
entered is not enough to impose upon him a liability 
which could only arise out of another transaction 
into which he might have entered but in fact did 
not enter" : Glarko .edral Commissioner of
Taxation (1932) 48 56 aT~pT~77~.

The other four transactions in question in 
those appeals, though more complicated, appear to 
me to be governed by similar considerations. The 
only difference in the case of the second Melford 
transaction is that the original shareholders ap- 
plied the greater part of the price they received 
from Pactolus for the C ordinary shares in paying 
in full for the new B shares which they took up." 
This point of difference is immaterial to any 
question in the case.

The three transactions of December 1949 dif 
fered from the second Melford transaction chiefly 
in this, that it wag Pactolus which took up the 
new B preference shares and that the original 
shareholders acquired them from Pactolus. The 
true analysis of these transactions so far as the 
payments were concerned is, I think, (i) that Pae- 
tolus paid for the new B preference shares out of 
the special dividend moneys, in accordance with 
the third memorandum enclosed 'with Mr .Ratcliffe's 
letter of 30th September 1949, with the undertaking 
on which capital issues consent to the new issue 
had been obtained, and with Mr. Ratcliffe's under 
standing of the matter as shown in his application 
to the Commercial Banking Co., of Sydney Ltd,, for 
overdraft accommodation; (ii) that the original 
shareholders paid Pactolus the purchase price for 
the B preference shares out of the price they got 
from Pactolus for the A ordinary shares; and (ill) 
that the excess of the special dividends over the 
amount paid up on the B preference shares was used 
by Pactolus (with an addition from its own moneys 
in the case of Lane's but leaving a balance in its

10

20

30

40
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own hands in tho cases of Neal's and Melford) to 
make up the differonoa between tho price it had to 
pay for the A ordinary shares and the price it got 
for the B proferenco shares. This means that whan 
Pacfcolus transferred the B preference shares to the 
original shareholders it transferred assets which, 
from Its point of view, were simply an investment 
of a portion of t;he special dividends. But, clear 
though it is that the purpose of the original

10 shareholders was to bring about a distribution of 
profits by tho companies and an increase in the 
paid-up capital of the companies (to be represen 
ted by fully-paid B preference shares in their own 
hands), and to achieve these ends without adopting 
a course which would bring down any income tax 
liability upon their own heads, it remains true in 
these cases, as ib is in tho other two, that tho 
original shareholders did not stipulate that they 
should receive tho special dividend moneys. Tho

20 transaction was not a procedure adopted for tho 
common purpose of getting the special dividends to 
the original shareholders. It was a transaction 
on a purely commercial basis, in the sense that 
Pact'olus' purpose was only to get something for 
itself, and the purpose of the original share 
holders was only to get something for themselves 
coupled with an advantage for their companies. 
What Pactolus wanted was' the A ordinary shares, 
and, by virtue of owning them, the special divi-

30 derids. What the shareholders wanted for them 
selves was the B preference shares and cash, to 
gether equivalent to the amount they thought it 
reasonable to accept for the entirety of tho 
rights contained in the A ordinary shares; and 
what they wanted for the companies was freedom 
from liability for Division 7 tax (to be achieved 
by making a distribution of profits within the 
statutory period) and an increase in the amount of 
tho paid-up share capital. pactolus was left free

40 to decide for itself what funds'it would use for 
the purposes of the transaction, the common inten 
tion being exactly that which was stated in the 
application for Hie capital issues consent, namely 
"not ... to'capitalise any amount but ... to dis 
tribute tax-paid and taxable dividends at least 
equal to the amount paid on the now shares".

In those circumstances it would not be suf 
ficient, for the Commissioner's success, to hold 
that by virtue of 3.260 tho monoy and B proferenco

In the High
Court of 

Australia,

No.53.

Reasons for 
Judgment of 
His Honour Mr. 
Justice Kitto.

8th August 1956 
- continued.



42.

In the High
Court of 

Australia.

No.53.

Reasons for 
Judgment of 
His Honour Mr. 
Justice Kitto.

8th August 1956 
- continued.

shares which the original shareholders received 
should not be regarded as the price of the A 
ordinary shares. He must still fail, because, 
evon with the sales and transfers of the A Ordin 
ary shares made void, it would not be possible to 
find that the money and shares reached the original 
shareholders with any attribute which would justify 
their being classed as income. it is not to the 
point that business men might loosely describe 
what was done in each company as substantially 10 
equivalent to a different transaction, namely a 
capitalization of profits effected by a procedure 
Involving a liability upon the original share 
holders to pay income tax on the amount of the 
profits capitalized. The fact is that it was not 
such a capitalization, and s. 260 cannot operate 
to justify an assessment made on the basis that 
notionally it was.

Nor is it material, though it is true, that 
the original shareholders'found the proposition 20 
doubly attractive because, on the one hand, it 
provided the companies with new share capital to 
take the place of the profits which they could 
not have retained much longer without incurring 
liability for Division 7 tax, and, on the other 
hand, it neither involved the original sharehold 
ers in income tax on the distributions nor admitted 
new shareholders to participate in the general 
conduct of the companies' affairs. Nothing at all 
was received by the original shareholders as dis- 30 
tributed profits. It is true that they chose the 
course they adopted in preference to other possible 
courses because Mr. Ratcliffe satisfied them that 
It was the most advantageous course for themselves 
and their companies, having regard to the way in 
which the income'tax law would"operate. But the 
choice they made, and what they actually did, was 
to take the price they were offered for a parcel 
of shares carrying special rights with respect to 
distributable profits, and not to take tho dis- 40 
trlbutable profits; and it would require more than 
a merely voiding provision to reverse the choice.

In the result I am of opinion that the amended 
assessments cannot be sustained, and that the 
appeals must be allowed.
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No. 54.

ORDER OP HIS HONOUR MR.JUSTICE KITTO 
ON TI-I3 APPEAL OP LAURI JOSEPH NEWTON

IN THE HIGH COURT OP AUSTRALIA)

PRINCIPAL REGISTRY 

BETWEEN: LAURI JOSEPH NEWTON

- and -

") Ct.Bk.No.3 of 1954

Appellant

THE COMMISSIONER OP TAXATION OP 
THE COMMONWEALTH OP AUSTRALIA 

10 Respondent

BEFORE? HIS HONOUR MR. JIJSTIGg KI_TTO 

WEDNESDAY THE 15th DAY OF AUGUST, 1956.

THIS APPEAL pursuant to Section 197 of the Income 
Tax Assessment Act 1936-1949 with respect to an 
amended assessment dated the 9th day of January, 
1955 coming on for hearing before this Court to 
gether with thirteen other appeals of a similar 
nature at Melbourne on the 29th, 30th and Slat days 
of May 1956 and the 1st, 5th, 6th, 7th, 8th, llth, 

20 12th and 13th days of June 1956 UPON READING the 
Notice of Objection herein dated the 4th day of 
March 1953 and the documents transmitted to this 
Court on the 22nd day of January 1954 AND UPON 
READING the exhibits tendered on behalf of the 
parties AND UPON HEARING the oral evidence of 
John Vincent Ratcliffe, Henry James Lane, Laurl 
Joseph Newton, Frederic Ernest Bunny and Donald 
Hugh Ross, called on behalf of the above-named Ap 
pellant AND UPON HEARING Mr. Hggleston, Mr. Mac- 

30 farlan and Mr. Kerrigan all of Queen's Counsel and 
Mr. Nimmo of Counsellor the said Appellant and 
Mr. Tait and Mr. D.I. Menzies of Queen's 'Counsel 
and Mr. Aickin of Counsel for the above-named 
Respondent THIS COURT DID ORDER on the said 13th 
day of June 1956 that the appeal should stand for 
judgment and the appeal standing for judgment 
accordingly this day at Sydney THIS COURT DOTH 
ORDER that the said appeal be and the same is 
hereby allowed AND THIS COURT DOTH FURTHER ORDER 

40 that the Respondent do further amend the said
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amended assessment by. excluding from the Appellant's 
assessable income the amount shown as added there 
to in the alteration sheet accompanying the notice 
of amended assessment and by making all consequen 
tial amendments AND THIS COURT DOTH ALSO ORD3R 
that the costs of the Appellant of this appeal be 
taxed by the proper officer of this Court and 
when so taxed and allowed bo paid by the Respondent 
to the Appellant.

BT TIE) COURT

N. GA1IBL3 

DEPUTY REGISTRAR.

10

In the Pull 
Court of the 
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Australia.

No.55.

Notices of 
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case of Lauri 
Joseph Newton.

28th August, 
1956.

No. 55.

NOTICES OP APPEAL IN THE CAS3 OP 
____ LAURI JOSEPH NEWTON.

THE COMMISSIONER OP TAXATION OP
THE COMMONWEALTH OP AUSTRALIA Appellant

- and -

LAURI JOSEPH NEWTON Respondent

TAKE NOTICE that the Pull Court of the High Court 20 
of Australia will be moved by way of appe'al at 
the first sittings of the High Court for hearing 
Appeals to be hold in Melbourne after the expira 
tion of one month from the due institution of this 
Appeal or so soon thereafter ag Counsel may bo 
hoard by Counsel on behalf of Lhe above-named Ap 
pellant the Commissioner of Taxation of the Common 
wealth of Australia for an Order that the Order of 
His Honour Mr. Justice Kitto made on the 8th day 
of August 1956 whereby an Appeal by the above- 50 
named Respondent against an Amended Assessment to 
Income Tax and Social Services Contribution in re 
spect of the year of income ended 30th June 1950 
coming before this Court upon an objection against 
the said Amended Assessment treated as an Appeal 
to this Court and referred thereto upon the request
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10

of the said Respondent was allowed and by which H3a 
Honour ordered that the Appellant should further 
amend the said Amended Assessment by excluding 
from the assessable income of the Respondent the 
amounts shown as added thereto by the alteration 
sheet accompanying the said Amended Assessment and 
by making all consequential amendments thereto 
should be sot aside and in lieu thereof an order 
made that the said appeal against the said Amended 
Assessment be dismissed with costs and for an Order 
that the Respondent pay the costs of this Appeal. 
AND TAKE FURTHER NOTICE that the grounds upon which 
the Appellant intends to rely are -

1. That the said Order was wrong in fact 
law.

and in

2. That the learned Judge should have held upon 
the evidence or alternatively upon the facts 
as found that there was a contract agreement 
or arrangement within the meaning of Section 

20 260 of the Income Tax Assessment Act 1936-1949 
having or purporting to have the purpose or 
effect of

(a) altering the incidence of Income Tax,

(b) relieving the Respondent from liability to 
pay income tax, or

(c) defeating evading or avoiding a duty or 
liability imposed on the Respondent by the 
said Act.

5. That upon the evidence the learned Judge should 
30 have held that there was an arrangement between 

the Respondent, Lanes Motors Pty., Ltd., Neals 
Motors Pty,, Ltd., Melford Motors Pty., Ltd., 
the other shareholders in the said Companies, 
Paotolus Pty., Ltd., and J.V.Ratcliffe or some 
of them, that the respective dividends to be 
received by Pactolus Pty., Ltd., on the A 
ordinary shares in the said Companies sold to 
it by the Reapondent should be applied in pay 
ing to the Respondent the purchase price of 

40 the respective A ordinary shares in the said 
Companies.

4. That the learned Judge was virrong in holding 
that upon its proper construction Section 260
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of the said Act requires in its application to 
a set of facts that nothing which was dono 
shall be deemed not to hayo been clone and wrong 
in holding that as applied to a transfer of 
shares Section 260 leaves standing the fact 
that the transfer was executed and registered.

That the learned Judge was wrong in holding 
that the payments in December 1949 and March 
1950 to pactolus Pty., Ltd., of the dividends 
on the A ordinary shares in Lanes Motors Pty., 10 
Ltd., Noals Motors Pty., LtJ., and Melford 
Motors Pty., Ltd., sold and transferred or 
purported to have been sold arid transferred by 
the Respondent to Pactolus Pfcy., Ltd., ?/ero not 
made with the assent of l;he Respondent so as to 
justify the conclusion that; the receipt of such 
dividends by Pactolus Pty., Ltd., was a deri 
vation thereof by the Respondent.

The learned Judge was wrong in holding the said 
Amended Assessment in order to bo justified 20 
under Section 260 of the said Act would re 
quire riot merely the avoidance of sale and 
transfer of the A ordinary shares in Lanes 
Motors Pty., Ltd., Heals Motors Pty., Ltd. ; and 
Melford Motors Pty., Ltd., by the Respondent 
to Pactolus Pty., Ltd., but the addition to the 
facts of a fictional agreement by the Respon 
dent that in the event of the transaction being 
regarded for any purpose as void so far as it 
vested in Pactolus Pty., Ltd., the right to 30 
receive the dividends on the said shares, then 
his own right to receive such dividends should 
be satisfied by payment of the amounts by tho 
respective Companies to Pactolua Pty,, Ltd.

The learned Judge was wrong in holding that if 
the amounts received by tho Respondent from 
Pactolus Pty., Ltd., upon the sale or purported 
sale of the A ordinary shares in Lanes Motors 
Pty., Ltd., Neals Motors Pty., Ltd., and Mel 
ford Motors Pty., Ltd., were not to be con- 40 
sidered as the price received upon tho same of 
a capital asset, then it did not follow there 
from that such amounts should bo treated as 
income .

The learned Judge should have held on the 
evidence that tho payments made to the Respon 
dent by Pactolus Pfcy., Ltd., for the A ordinary
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shares in Lanes Motors Pty,,, Ltd., Weals Motors 
Pty,, Ltd., and Me1ford Motors Pty., Ltd., re 
spectively were made wholly or substantially 
out of the dividends rocoivod by Pactolus Pty. 
Ltd., from the respective Companies, and should 
have held that it was part of an arrangement 
between the Respondent, the other shareholders 
in the said Companies, the said Companies, 
Pactolus Pty., Ltd., and J.V. Ratcliffo or 
some of them, that Pactolus Pty., Ltd., would 
pay over to the Respondent the dividends re 
ceived on the said shares or alternatively 
part of such dividends or alternatively apply 
such dividends (so far as it may have been 
required or was sufficient) in paying to the 
Respondent the purchase price of the said 
shares.

That the learned Judge should have held on the 
evidence that there was a contract agreement 
or arrangement'made or entered into between 
the Respondent, the other shareholders in the 
said Companies, the said Companies, Pactolus 
Pty., Ltd., and J.v. Ratcliffe or soine of them, 
as a means of getting part of the distributable 
profits of each of the said Companies trans 
ferred to the Respondent.

On the evidence the learned Judge should have 
held that the amounts included in the Amended 
Assessment or alternatively some part thereof 
wore, or should be deemed to bo, part of the 
assessable income of the Respondent for the 
purposes of the Income Tax Assessment Act 1959- 
1949 and the Social Services Contribution As 
sessment Act 1945-1948.

Upon the facts as found by the learned Judge 
ho should have hold that the amounts included 
in the Amended Assessment or alternatively 
some part thereof were, or should be deemed to 
be, part of the assessable income of the 
Respondent for the purposes of the Income Tax 
Assessment Act 1956-1949 and the Social Ser 
vices Contribution Assessment Act 1945-1948.

The learned Judge should have held that upon 
its proper construction Section 260 of the 
Income Tax Assessment Act 1936-1949 has the 
effect of making -
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(a) the amounts included in the Amended As 
sessment part of the assessable income of 
the Respondent, or

(b) the amounts received by Pactolus Pfcy., 
Ltd., as dividends on the A ordinary 
shares in Lanes Motors Ply., Ltd., IToals 
Motors Pfcy., Ltd., and Melford Motors Pfcy. 
Ltd., (oavo and except so much th.ora.of as 
wore paid wholly and exclusively out of 
the profits which had borne tax under 10 
Division 7) part of the assessable income 
of the Respondent, or

(c) the amount paid by Pactolus Pty., Ltd., 
to the Respondent purporting to bo, or as 
and for, the purchase prico of the A 
ordinary shares in the said Companies 
part of the assessable income of the 
Respondent -

13. The learned Judge should have held that there
was a contract agreement or arrangement within 20 
the meaning of Section 260 of the Income Tax 
Assessment Act 1936-1949 made or entered into 
by the Respondent'with Lanes Motors Pty., Ltd. 
Neals Motors Pty., Ltd., Molford Motors Pty., 
Ltd., and other shareholders in the said Com 
panies, Pactolus Pty., Ltd., and J.V.Ratcliffe 
or some of them having the purpose and effect 
or alternatively the effect in some way directly 
or indirectly of -

(a) altering the incidence of Income Tax, 30

(b) relieving the Respondent from liability to 
pay income tax, or

(c) defeating evading or avoiding a duty or 
liability imposed on the Respondent by the 
said Act.

14. The learned Judge should have held that by 
virtue of Section 260 of the Income Tax Assess 
ment Act 1936-1949 the transfer of A ordinary 
shares in Lanes Motors Pty., Ltd., Neals Motors 
Pty., Ltd., and Melford Motors Pty., Ltd., by 40 
the Respondent to Pactolus Pty., Ltd., dated 
19th December 1949 was absolutely void as 
against the Appellant.
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15. The learned Judge was v/rong in holding that on 
the evidence or alternatively on the facts as 
found fchat the avoidance of the said transfers 
of A ordinary shares pursuant to Section 260 
did not leave uxposod a state of facts, bring 
ing the amounts included in the Amended Assess 
ment or alternatively some part of them into 
the assessable income of the Respondent.

16. Upon the evidence or alternatively upon the 
10 facts as found the learned Judge should have 

held that the amounts included in the assess 
able income of the Respondent by the said 
Amended Assessment and the Alteration Sheet 
accompanying the same as having been received 
by him from the Estates'of Joseph Nathan (de 
ceased) and Catherine M. Nathan'(deceased) 
were, or should be deemed to be, part of the 
assessable income of the Respondent: and the 
learned Judge was wrong in failing so to hold 

20 on the several grounds set out above mutatis 
mutandis.

DATED this 28th day of August 1956.

(Signed) H.E. RENPRSB

Crown Solicitor for the Commonwealth 
and Solicitor for the Appellant.

TO: The Principal Registrar,
High Court of Auatralla. 

and
TO: Messrs. Corr and Corr, 

30 104, Queen ,'ltreet,
Melbourne.

Solicitors for the Respondent.
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THE COMMISSIONER OP TAXATION OP
THE COMMONWEALTH OP AUSTRALIA Appellant

- and -

LAURI JOSEPH NEWTON Respondent

TAKE NOTICE that the pull Court of the High Court 
of Australia will be moved by way of appeal at the 
first sittings of the High Court for hearing Appeals
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to be held in Melbourne after the expiration of one 
month from the due institution of this Appeal or so 
soon thereafter as Counsel may be heard by Counsel 
on behalf of the above-named Appellant the Com 
missioner of Taxation of the Commonwealth of Aus 
tralia for an Order that the Order of His Honour 
Mr. Justice Kitto made on the 81;h day of August, 
1956 whereby an Appeal by the above-named Respondent 
against an Amended Assessment i;o Income Tax and 
Social Services Contribution in respect of the 10 
year of income ended 30th June 1951 coming before 
this Court upon an objection against the said 
Amended Assessment treated as an Appeal to this 
Court and referred thereto upon the request of the 
said Respondent was allowed and by which His Honour 
ordered that the Appellant should further amend tho 
said Amended Assessment by excluding from tho as 
sessable income of tho Respondent the amounts shown 
as added thereto by the alteration sheet accompany 
ing the said Amended Assessment and by making all 20 
consequential amendments thereto should be set 
aside and in lieu thereof an order made that the 
said Appeal against the said Amended Assessment be 
dismissed with costs and for an Order that the 
Respondent pay the costs of this Appeal AND TAKE 
FURTHER NOTICE that the grounds upon which the 
Appellant intends to rely are -

1. That the said Order was wrong in fact and in 
law.

2. That the learned Judge should have held upon 30 
the evidence or alternatively upon the facts 
as found that there was a contract agreement 
or arrangement within the meaning of Section 
260 of the Income Tax and Social Services Con 
tribution Assessment Act 1936-19^9 having or 
purporting to have the purpose or effect of

(a) altering the incidence of Income Tax,

(b) relieving the Respondent from liability to 
pay income tax, or

(c) defeating evading or avoiding a duty or 40 
liability imposed on the Respondent by the 
said Act.

3. That upon the evidence the learned Judge should 
have held that there was an arrangement between
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the Respondent, Me1ford Motors Pty., Ltd., 
Neals Motors Pty.. Ltd,, tho othar sharehold 
ers in the said Companies, Pactolus Pty., Ltd,, 
and J.V, Ratcliffe or some of them, that the 
respective dividends to be received by Pactolus 
Pty., Ltd., on. the C ordinary shares in the 
said Companies sold to it by tho Respondent 
should bo applied in paying to the Respondent 
tho purchase price of the respective C ordin 
ary shares in the said Companies.

That the learned Judge was wrong in holding 
that upon its proper"construction Section 260 
of tho said Act requires in its application to 
a set of facts that nothing which was done 
shall be deemed not to have been done arid wrong 
in holding that as applied to a transfer of 
shares Section 260 leaves standing the fact 
that tho transfer was executed and registered.

That the learned Judge was wrong in holding 
that the payments in December 1950, February 
1951 and June 1951 to Pactolus Pty., Ltd., of 
the dividends on the C ordinary shares in 
Melford Motors Pty., Ltd., and Neals Motors 
Pty,, Ltd., sold and transferred or purported 
to have been sold and transferred by the Re 
spondent to Pactolus Pty.. Ltd., were not made 
with the assent of the Respondent so as to 
justify the conclusion that the receipt of such 
dividends by Pactolus Pty., Ltd., was a deri 
vation thereof by the Respondent.

The learned Judge was wrong in holding the said 
Amended Assessment in order to be justified 
under Section 260 of the said Act would require 
not merely the avoidance of sale and transfer 
of the C ordinary shares in Melford Motors 
Pty., Ltd., and Neals Motors Pty., Ltd., by 
the Respondent to Pactolus Pty., Ltd., but the 
addition to the facts of a fictional agreement 
by tho Respondent that in the event of the 
transaction being regarded for any purpose as 
void so far as it vested in Pactolus Pty., Ltd., 
the right to receive the dividends on the said 
shares, then his own right to receive such 
dividends should bo satisfied by payment of 
tho amounts by the respective Companies to 
Pactolus Pty., Ltd.
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7. The learned Judge was wrong in holding that if 
the amounts received by the Respondent from 
Pactolus Pty.,, Ltd., upon the sale or purported 
sale of the C ordinary shares in Melford Motors 
Pty., Ltd., and Neals Motors Pty., Ltd., wore 
not to be considered as the price received upon 
the sale of a capital asset, then it did not 
follow therefrom that such amounts should bo 
treated as income.

8. The learned Judge should have held on the avi~ 10 
dence that the payments made t;o the Respondent 
by Pactolus Pty., Ltd., for the C ordinary 
shares in Melford'Motors Pty«, Ltd., and Neals 
Motors Pty., Ltd., respectively were made wholly 
or substantially'out of the dividends received 
by Pactolus Pty., Ltd., from the respective 
Companies, and should have held that it was 
part of an arrangement between the Respondent, 
the other shareholders in the said Companies, 
the said Companies, Pactolus Pty., Ltd., and 20 
J.V.'Ratcliffe or some of them, that Pactolus 
Pty., Ltd., would pay over to the Respondent 
the dividends received on the said shares or 
alternatively part of such dividends or alter 
natively apply such dividends (so far as it 
may have been required or was sufficient) in 
paying to the Respondent the purchase price of 
the said shares.

9. That the learned Judge should have held on
the evidence that there was a contract agrae- 30 
ment or arrangement made or entered into be 
tween the Respondent, the other shareholders 
in the said Companies, the said Companies, 
Pactolus Pty., Ltd., and J.V. Ratcliffe or somo 
of them, as a means of getting part of the 
distributable profits of each of the said Com 
panies transferred to the Respondent.

10. On the evidence the learned Judge should have 
held that the amounts included in the Amended 
Assessment or alternatively some part the/reof 40 
were, or should be deemed to be, part of the 
assessable income of the Respondent for the 
purposes of the Income Tax and Social Services 
Contribution Assessment Act 1936-1950.

11. Upon the facts as found by the learned Judge 
he should have held that the amounts included 
in the Amended Assessment or alternatively
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some part thereof ware, or should bo deemed fco 
be, pari: of the assessable income of the Re 
spondent for the purposes of the Income Tax 
and Social Services Contribution Assessment 
Aofc 1936-1950.

12. The learned Judge should have held that upon 
its proper construction. Section 260 of the In 
come Ta;c and Social Services Contribution As 
sessment Act 1936-1950 has the affect of making

(a) the amounts Include d in the Amended Assess 
ment part of the assessable income of the 
Respondent, or

(b) the amounts received by Pactolus Pfcy., Ltd,, 
as divid&nds on the C ordinary shares in 
Melford Motors Pty., Ltd., and Heals Motors 
Pty,, Ltd., (save and except so much thereof 
as were paid wholly and exclusively out of 
the profits which had borne tax under 
Division 7) part of the assessable income 
of the Respondent, or

(c) the amount paid by Pactolus Pty,, Ltd., to 
the 'Respondent purporting to bo, or as and 
for, the purchase price of the C ordinary 
shares in the said Companies part of the 
assessable income of the Respondent.

13. The learned Judge should have hold that there 
was a contract agreement or arrangement within 
the meaning of Section 260 of the Income Tax 
and Social Services Contribution Assessment Act 
1936-1950 ofl-lo or entered into by the Respond 
ent with Melford Motors Pty., Ltd,, Neals 
Motors Pty,, Ltd,, the other shareholders in 
the said Companies, Pactolus Pty., Ltd., and 
J.V. Ratcliffo or some of them having the 
purpose and effect or alternatively the effect 
in some way directly or indirectly of -

(a) altering the incidence of Income Tax,

40

(b) relieving the Respondent 
pay income tax, or

from liability to

(c) defeating evading or avoiding a duty or 
liability imposed on the Respondent by the 
said Act.
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14. The learned Judge should have held that by 
virtue of Section 260 of the income Tax and 
Social Services Contribution Assessment Act 
1936-1950 the transfer of C ordinary shares in 
Molford Motors Pty., Ltd., and Neals Motors 
Pty., Ltd., by the Respondent to Pactolus Pty., 
Ltd., dated 4th December 1950 and 25th June 
1951 respectively was absolutely void as 
against the Appellant.

15. The learned Judge was wrong In holding that on 10 
the evidence or alternatively on the facts as 
found that the avoidance of the said transfers 
of C ordinary shares pursuant to Section 260 
did not leave exposed a state of facts, bring 
ing the amounts included in tha Amended Assess 
ment or alternatively some part of them into 
the assessable income of the Respondent.

16. Upon the evidence or alternatively upon the 
facts as found the learned Judge should have 
held that the amounts Included in the assess- 20 
able income of tha Respondent by the said 
Amended Assessment and the Alteration Sheet 
accompanying the same as hnvirig beon received 
by him from the Estates of Josoph Nathan (de 
ceased) and Catherine M. Nathan (deceased) were, 
or should be deemed to bo, part of the assess 
able income of the Respondent and the learned 
Judge was wrong in failing so to hold on the 
several grounds sot out above mutatis mutandis.

DATED this 28th day of August 1956. 50

(Sgd.) H. E. RENPREE.

Crown Solicitor for the Commonwealth 
and Solicitor for the Appellant.

TO:

and
TO:

The Principal Registrar, 
High Court of Australia.

Messrs. Corr and Corr, 
104, Queen Street,
MELBOURNE.

Solicitors for the Respondent. 40
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Ho. 56.

COURT
JUDGMENT OP HIS HONOUR TUB CHIEF JUSTICE 

(SIR OWEN DIXON)

THE COMMISSIONER O.P TAXATION 
v.

NEWTON & OTHERS

I have had the advantage of reading the reas 
ons prepared by Williams J. and those prepared by 

10 Fullagar J. and I agree in all substantial respecta 
with the view expressed by their Honours.

In my opinion the appeals should ba allowed, 
the orders under appeal set aside and the appeal 
from the assessments of the Commissioner dismissed.

In the Pull 
Court of the 
High Court of 
Australia.

No,. 56
Reasons for 
Judgment Hisof
Honour The 
Chief justice 
(Sir Owen 
Dixon)

31st lay 195V.

20

JUDa-KENT OF HIS HONOUR MR. JUSTICE MoTlBRWAN

TPIE COMMISSIONER OP TAXATION 
OP THE COMMONWEALTH OP AUSTRALIA

v.

LAURI JOSEPH NEWTON AND OTHERS

JUDGMENT McTIERNAN J.

The question in each of these matters is whether 
the Respondent is liable to tax on dividends de 
clared and paid by one or more of the companies, 
which have been called Lanes', Neal's and Me1ford, 
out of its taxable income. The case of each 
Respondent is'that ho had sold and transferred to 
Pactolua Pty., Ltd., the shares on which the divi 
dends were declared and that company received the 
whole of the dividends. The Commissioner does 
not dispute these facts. But he relies upon Sec 
tion 260 of the Income Tax Assessment Act 1936-1949 
so far as the amended assessments for the year 
ended 30th June 1950 are concerned. Strictly, in

(et aeq)
- p.3.04 

Reasons for 
Judgment of His 
Honour Mr. 
Justice 
Mo Tiernan.

31st May 1957.
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the cases of those for the next year it is Section 
260 of the Income Tax and Social Services Contri 
bution. Assessment Act 1936-1950, but the provisions 
of the two sections are the same. 
The Commissioner's case is that tho sale and 
transfer in each case ware part of an arrangement 
within the meaning of the section and that such 
transactions are ^absolutely void as against the 
Commissioner". He maintains that the result of 
the operation of the section is that each Respon 
dent must be doomed to havo derived as income the 
dividends paid on the shares which he had in fact 
sold and transferred. All the dividends in ques 
tion were distributions made by the companies to 
Eactolus Pty., Ltd.. Each of those distributions 
came within the definition of dividend; to be 
found in Section 6(1) of the Act. Section 44 pro 
vides 'that the assessable income of a shareholder 
shall, subject to this section, include dividends 
paid to him by the Company out of profits derived 
by it. -The amended assessment 
in each case excluded -.amounts subject to the 
rebate provided by Section 107. The proportions 
of the distributions included in the amended as 
sessment of each Respondent would clearly have been 
part of his taxable income if «uch distributions 
had been made directly to him by the company. Was 
there in these matters an "arrangement" within tho 
meaning of Section 260? Tho connotation of the 
word is as Isaacs J. said in Jaques 1 Case, "elas 
tic". Its meaning includes settlement of details 
made in anticipation of some event; also, the 
action taken as fulfilment of a plan. In Bell's 
Case, the Pull Court decided that such action"wouTo* 

an "arrangement" if its character and consequen
ces are as defined in Section 260. An "arrange
ment" is struck at by this section "so far as It 
has or purports to have the purpose or effect of in 
any way, directly or indirectly" contriving any of 
the things enumerated in (a), (b), (c) or (d). I 
think that in this context "purpose" means the ob 
ject aimed at and accomplished, and "effect" means 
the end attained irrespective of the motivo. Tho 
object of the section is to limit for the common 
good a freedom on which Lord Simon L.C. commented 
in Latilia v. Inland Revenue Commisoloners 143 A.C. 
377, 301.He there said:"My Lords, of recent 
years much ingenuity has boon expended in certain, 
quarters in attempting to devise methods of dis 
position of income by which those who were prepared

10

20

30

40

50
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to adopt them might enjoy the benefits of residence 
in this country while receiving the equivalent of 
such income without sharing in the appropriate 
burden of British taxation 7 Judicial dicta maj 
be cited which point out that, however elaborate 
and artificial such methods may be, those who adopt 
them are 'entitled 1 to do so. There is, of course, 
no doubt that they are within their legal rights, 
but that is no reason why their efforts, or those

10 of the professional gentleman who assist them in 
the matter, should be regarded as a commendable 
exorcise of ingenuity or~as a discharge of 'the 
duties of good citizenship. On the contrary, one 
result of such methods, if they succeed is, of 
course, to increase pro tanto the load of tax on 
the shoulders of the great body of good citizens 
who do not desire, or~do not know how, to adopt 
these manoeuvres". The provisions which are now 
Section 260 were introduced into the taxation laws

20 of this country long bofore Lord Simon uttered 
these words. Knox^C.J. in Pur c el 1J s^ Cjase 29 
C.L.R. 464 at p. 463 explained" tKo~scope of the 
section corresponding v/ith Section 260. He said: 
"The section, if construed literally, would extend 
to every transaction whether voluntary or for value 
which had the effect of reducing the income of any 
taxpayer; but, in my opinion, its provisions are 
intended to and do extend to cover cases in which 
the transaction in question, if recognised as valid,

50 would enable the taxpayer to avoid payment of in 
come tax on what is really and in truth his income. 
It doos not extend to the case of a bona fide dis 
position by virtue of which the right co receive 
income arising from a source which theretofore be 
longed to the taxpayer is transferred to and vested 
in some othor person. The section is intended to 
protect tho revenue against any attempted evasions 
of the liability to income tax imposed by the Act - 
that liability is imposed on the taxpayer in re-

40 spect only of his income (sec, 10(l))| and the bona 
fide gift or sale by a taxpayer of assets producing 
income,1 is therefore in no sense 
his liability to income tax". 
observations in .faques 1 Case ~^ 
which are, I thiHtc^'"To"-EHe""same 
are - "The section does not

an attempt to evade 
Isaacs J. made some 

\ C..L.R. at p. 559 
effect. These 

include a con- -

50

veyance or transfer of property., legal or 
equitable, as such. IE pre-supposos that apart 
from the 'contract, agreement, or arrangement' a 
taxpayer would boar a certain liability either to
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make a return, or to pay tax in respect of certain 
income. Then, assuming that t-ha income (if any) 
still remains that of the taxpayer (because soc. 
53 does not contemplate an instrument actually 
changing the real ownership), the section supposes 
some 'contract, agreement, or arrangement' which 
apart from the provisions of the section itself 
would legally operate or purport to operate in one 
or more of the ways set out in para, (a), (b), (c) 
and (d). ' Then, says the section, such a 'contract, 
agreement, or arrangement''shall be 'absolutely 
void' for any such purpose, but is not otherwise 
affected. The effect is that the taxpayer's lia 
bility to make a return, or in respect of any 
other liability under the Act, remains just as if 
there were no such 'contract, agreement, or ar 
rangement' ." A Transfer of shares before payment 
of a dividend thereon results in the previous owner 
being free from tax on the dividend: that tax is 
payable by the new owner to whom the dividend is 
paid. Such a transfer may be a re-arrangement of 
the previous owner's affairs. But it is not within 
Section 260 because neither the dividend nor any 
part of it is income derived by him. But in the 
present matters there are schemes involving very much 
more than mere sales and transfers of th'e shares In 
question. The Commissioner was entitled to rely 
upon Section 260, if the proportion of the dividend 
included in the taxable income of"each Respondent

10

20

was "really and truly his income". If it wag, 30 
Section 260 removes the curtain which the carrying 
out of Mr. Ratcliffe's schemes erected in order to 
cover up this fact. The curtain was provided by 
the forms of sale and transfer of the shares. 
These elements of the schemes clearly had the 
effect of relieving each Respondent from liability 
to which he would have been exposed had he con 
tinued to be the shareholder when the com.pan.ios 
paid the dividends in question. The schemes were 
undoubtedly designed to secure that purpose, and 40 
their execution attained that end if the sales and 
transfers can stand against the Commissioner. The 
artificial routine used in carrying out the salos 
and transfers carries its tax avoiding purposes 
and effect on its face. ' The series of steps taken 
to carry out each scheme, in my opinion, constituted 
an "arrangement". Bell's Case 87 C.L.R. 548. 
It is not necessary in order To arrive at this re 
sult to find in any of the schemes a binding 
stipulation that Pactolus Pty., Ltd., would uso the 50
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dividends as the fund out of which to pay for the 
shares transferred to it. I think that tho mutual 
admissions of facts establish that pactolun Pty., 
Ltd., acting in concert with the Respondents and 
their companies, really and substantially "ag a 
hard practical matter of fact" - used the dividends 
to pay for such shares, to provide the cash which 
it retained and L'o complete the transactions between 
itself and each company, involving the other shares 

10 subscribed for, transferred back by Pactolus Pty., 
Ltd., to each Respondent. It is important to ob 
serve how insignificant wero the moneys to the 
'credit of Pactolus Pty., Ltd., before tho companJBs 
paid the dividends to it, in comparison with the 
enormous amounts for which Pactolus Pty.. Ltd., 
drew cheques in favour of the Respondents by way 
of payment for the shares; and that all the cheques 
were paid.

I agree with the argument advanced for tho 
20 Commissioner that the circumstances are analogous 

to those in BelP s Case, as determined by the Pull 
Court, and caTXTo~r a similar application of Sec 
tion 260. Proceeding on the basis of this au 
thority, 1 think that"the transfers of the shares 
must be deemed to bo absolutely void as against 
the Commissioner. When they are set aside for 
tho purposes of taxation, none of the Respondents 
has any support for his plea that what he received 
from Pactolus Pty., Ltd., was the price of his 

50 shares and as such capital. This way of applying 
the section leaves standing the facts that the 
companies made these distributions out of their 
profits. If the distributions were void as against 
the Commissioner, the companies might be exposed 
to liability to .".dditional tax under Section 104. 
The Act, however, allows a "private company" to 
escape such taxation by making a sufficient distri 
bution of its income. It follows that it would 
not be reasonable to suppose that any such distri- 

40 bution was void for purposes of taxation. Indeed, 
it is within the scope of Section 260 to prevent 
shareholders escaping liability to the tax that 
may result from a distribution made to avoid "add 
itional tax"; that, in ray view, is what these 
Respondents attempted to accomplish.

Section 260 having operated, the next question 
is whether it is correct to assess each Respondent 
on the basis that he received a full amount of
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Judgment of 
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51st May 1957 
- continued.



60.

In the Pull 
Court of the 
High Court of 
Australia.

No.56.

Judgment of 
His Honour 
Mr. Justice 
McTiernan.

31st May 1957 
- continued.

dividend, as if he had been a shareholder. In fact 
he did not. as Pactolus Pty., Ltd., was entitled, 
under the "arrangement", to a portion and pursuant 
to the "arrangement", in effect, intercepted it. 
This company was entitled to keep the shares 
acquired by sale and transfer. If the transfers 
are absolutely void for purposes of taxation, tha 
result is that, in the contemplation of the Act, 
the taxpayers were always sub mode the shareholders' 
and as such derived the whole of the dividends as 10 
income. It is entirely consistent with this hypo 
thesis to tax each Respondent on the full amount 
of his proportion of the distribution. But, as 
Section 260 only sets aside the transfers in favour 
of the Commissioner so far as is necessary to pro- 
serve the liability of the Respondents to tax and 
no further, the ownership of the sharos by Pactolus 
Pty., Ltd., is not otherwise affected.

The hypothesis that each Respondent roaHy and 
truly participated in the distributions made by 80 
the companies in cash involves the conclusion, in 
the case of the Respondents who received sharos 
back from Pacfcolus, that the purchase of these 
shares was a step subsequent to their deriving fcho 
dividends. This conclusion does not affect the 
question of their liability to taxation because 
the acquisition of such shares must be regarded as 
nothing but the utilization of the portion of the 
assessable income which they did riot dosiro to re 
tain in cash. 30

I would allow the appeals and restore all the 
assessments which were set aside by Kit;to J.

Reasons for 
Judgment of 
His Honour 
Mr. Justice 
Williams.

31st May 1957,

JUDGMENT OF HIS HONOUR MR. JUS TICS W ILLIA_ :.T

THE COMMISSIONER OP TAXATION 
OP THE! COMMONWEALTH OP AUSTRALIA

V.

LAURI JOSEPH iraw

JUDGMENT

AND OTHERS

WILLIAMS J.

These are fourteen appeals by the Commissioner 
of Taxation of the Commonwealth of Australia from 
orders of Kitto J. allowing appeals to this Court

40
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from amended assessments of the Appellants for In 
come tax under the provisions of the Income Tax 
and Social Services Contribution Assessment Act 
1936-1950 (hereinafter called the Assessment Act). 
The appeals were ordered to be heard together be 
cause they all depend upon substantially similar 
facts and circumstances, the Appellants or some of 
them being, until a company, Pactolus Pty., Ltd., 
became a shareholder, all the shareholders in three

10 private companies - Lane's Motors Pty., Limited,
Noal'g Motors Pry., Limited and Molford Motors Pty., 
Limited. The facts are very voluminous, Kitto J. 
has taken a great deal of trouble to set them out 
and I do not propose to attempt to go over all this 
ground again. I shall confine myself to dealing 
as shortly as I can with what appear to me to be 
the crucial facts. Tha material years of Income 
are those ending on 30th June 1949 and 30th June 
1950. In 1949 all three companies were carrying

20 on the business of selling motor vehicles and other 
activities incidental thereto and were making very 
large and Increasing profits. Thoy were all pri 
vate companies within the meaning of Part III 
Division 7 of the Assessment Act and were there 
fore all companies which, unless they distributed 
the distributable parts of their taxable incomes 
of the year ending 30th June 1949 before 31st De 
cember 1949, would become liable to pay additional 
tax under this division. All the shareholders

30 were persons who were liable to pay income tax and 
social services contribution at the highest rates 
011 their taxable Incomes and these total rates 
reached a maximum of 15/- in the pound. The direc 
tors of the companies were anxious to increase 
their working-capital in order to have sufficient 
funds to finance businesses that were axpanding 
and to use tha profits the companies were making 
for this purpose, but they found themselves in this 
position that If they decided not to distribute

40 the distributable amounts of their taxable incomes 
the companies would becoino liable to pay additional 
tax at the same rates and therefore of the same 
total amount as tha shareholders would have to pay 
if these amounts viroro distributed to them. If this 
course was adopted only approximately 5/~ in the 
pound would be available for capitalisation.

This fund could, of course, be capitalised 
without the shareholders incurring tax but It would 
not go very far. Various plans were discussed.
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If additional tax was not to be incurred in respect 
of the distributable amounts of the taxable incomes 
of the year ending 30th June, 1949, it was neces 
sary for the companies to distribute this amount 
before 31st December 1949 and it was also necessary 
for the companies to be converted into non private 
companies prior to 30th June 1950 if they did riot 
wish to be taxed as private companies in respect 
of the income of that year. If the Companies 
were converted into non private companies additional 10 
tax on the distributable amounts of the taxable 
incomes of the year of income ending 30th Juno 1950 
would not be incurred but all the taxes payable by 
non private companies would be Incurred,further share 
holders would have had to be admitted, and several 
of the directors and shareholders did not want 
strangers as shareholders in i'ie companies or pub 
lic companies to be formed. The plan finally- 
agreed upon was intended to overcome all these 
disadvantages. It meant the admission of one new 20 
shareholder, Paotolus Pty., Limited (hereinafter 
called Pactolus) but that company was in effect 
Ratcliffe, and the plan was not going to cost the 
companies any more monies out of pocket than they 
would have had to pay in tax as non private com 
panies because Pactolus was willing to play its 
part in the plan for a remuneration which was sub 
stantially equivalent to the amount of tax the 
companies would have had to pay as non private 
companies. Pactolus was a dealer in shares so 50 
that any loss that company incurred by investing 
in shares in the companies would be an allowable 
deduction from its assessable income. A lot was 
said about the alternative courses that were open 
to the companies to pursue in lieu of the plan 
finally adopted. It was submitted that a study 
of these alternative courses was relevant on the 
question whether this plan could bo said to have 
been adopted for the purpose of avoiding income 
tax. But such a study is, in my opinion, quite 40 
irrelevant to the solution of the real issue. Even 
if it could bo relevant it doeii not appear to mo 
to lend any aid to that solution. Accordingly I 
find it only necessary to examine the plan that 
was finally adopted.

As appears from the judgment of Kitto J.there 
were five distributions of profits by the companies 
which form the basis of the assessment - one by 
Lane, two by Neal and two by Melford. There was a
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simultaneous distribution by each of the companies 
in December 1949, a second distribution by Melford 
in December 1950 and a second distribution by Neal 
in June 1951,, Until steps were taken to effect 
the initial distributions in December 1949, the 
three companies were all companies in which the 
whole of the issued capital, apart from a compara 
tively fow preference shares in Lane and Neal, 
consisted of ordinary shares. In order to give

10 effect to the plan radical alterations had to be 
made to the capital structure of the companies. 
This was done by special resolutions. The rights 
attached to the existing preference shares were 
retained, the shares being renamed A preference 
shares. But the authorised capitals of the com 
panies were increased and new B preference shares 
were created. The existing ordinary shares were 
divided into A ordinary shares and B ordinary 
shares. The holders of the existing ordinary

20 shares converted them into the new A ordinary 
shares and B ordinary shares respectively so that 
they each received the same rateable proportion of 
the now A or B ordinary shares. But the A ordin 
ary shares were not in truth ordinary shares. They 
ware shares which, subject to the payment of the 
dividend on the A preference shares, were entitled 
to receive the whole of the dividends declared by 
the companies up to certain specified amounts. 
Prom 1st January 1950 they were entitled to re-

30 celve a preference dividend of 5%. Subject there 
fore to the payment of special dividends, they were 
really a form of preference shares. Only fcho B 
ordinary shares could be said to remain ordinary 
shares. The amounts of the special dividends the 
A ordinary shares were to receive were carefully 
calculated. T'Loy included some tax-free profits, 
no doubt because Pactolus was interested in tax- 
free profits. But they included mainly the amounts 
of their taxable incomes in respect of the year

40 ending 30th June 1949 which the companies had to 
distribute before 31st December 1949 to escape 
additional tax under Division 7 and amounts payable 
out of the anticipated profits of the year ending 
30th June 1950. The latter amounts were part of 
the profits which the course of business indicated 
the companies were sure to make in that period 
which would later have to be distributed before 
31st December 1950 if the companies wished to avoid 
having to pay additional tax under Division 7 on

50 the distributable amounts of thoir taxable incomes
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of the year ending 30th June 1950. The holders of 
the A ordinary shares gave Pactolus options to 
purchase these shares for sums in the case of 
Lane's 2d. more than the amount of the special 
dividend, but in the case of Meal's and MeIford 
for sums well below the amounts of the special 
dividends so that, when all the special dividends 
had been paid in full, the total amount Pactolus 
would receive would exceed the a urns Pactolus would 
have to pay to purchase the A ordinary shares by 10 
£55,000. Pactolus exercised the options, gave 
the representative of the shareholders cheques for 
the purchase money and the shares were transferred 
to Pactolus. At the same time the companies made 
the B preference shares available for issue and 
Pactolus applied for these shares and gave the 
companies a cheque to pay for them in full. These 
shares were allotted to Pactolus and purchased from 
Pactolus by the shareholders who had sold the A 
ordinary shares to Pactolus rateably according to 20 
the number they had sold and Pactolus received 
cheques from the representative of the shareholders 
for the purchase money. The dividends declared 
by the companies in December 1949 comprise three 
separate dividends the one out of the tax-free 
profits and the others out of the profits already 
mentioned, the dividends out of the profits derived 
during the year ending 30th June 1949 being the 
full amount the companies had to distribute to 
avoid having to pay additional ta.x under Division 30 
7 and the dividends out of the anticipated profits 
of the year ending 30th June 1950 representing 
such profits as were then available for distribu 
tion. The stage was now reached when all the 
cheques could be banked and banked they were, all 
in the same bank - the South Melbourne branch of 
the English Scottish & Australian Bank - where 
Paofcolus had opened a new account for this very 
purpose. To enable all the cheques to be cleared 
ponding th'3 declarations of the further sums re- 40 
quired to satisfy the special dividends out of the 
anticipated profits of the company of the year 
ending 30th June 1950 Pactolucs had temporarily to 
contribute the sum of £19,000 and this amount was 
deposited to the credit of its account. But Pao- 
tolus was not to be out of pocket for long. It 
was as commercially certain as anything could bo 
that profits to meet the further dividends required 
to recoup Pactolus would very shortly be available 
and that they would be declared within three months. 50



65.

The payments of those dividends was assumed to be 
so certain that the preference dividends on the A 
ordinary shares commenced to accrue from 1st Janu 
ary 1950, In March 1950 the companies declared 
the necessary further dividends to satisfy the 
special rights attached fco tho A ordinary shares 
leaving those shares for the future entitled only 
to the preference dividend of 5$. The second Mel- 
ford transaction and the second Neal transaction

10 were carried out on the same basis. To effect them 
a surgical operation similar to that performed on 
the original shares of the Company was repeated. 
In the case of Mo1ford the issued B ordinary shares 
were made into C ordinary shares to which special 
dividend rights were attached similar to those 
attached to"the A ordinary shares in the initial 
transactions and !;lie existing preference shares 
were converted into A ordinary shares. In tho 
case of Neal's part of the Issued B ordinary shares

20 were converted into C ordinary shares and similar 
special dividend rights were attached to these 
shares. A similar procedure was then followed, 
commencing with the shareholders giving Pactolus 
an option of purchase over the G ordinary shares 
at a price less than the amount of the special 
dividend rights, Pactolun exorcising this option, 
and the shares being transferred to Pactolus before 
the dividends were declared. In the case of the 
second Melford transaction the shareholders applied

50 directly for the new issue of shares instead of 
Pactolus applying for them and then selling them 
to the shareholders, and in the cage of the second 
Neal transaction no new shares were applied for, 
so that the shareholders retained the whole of the 
cash they received from Pactolus for tho purchase 
of the C ordinary shares. But this cash was re 
ceived en its face, like the shares and the cash 
in the other transactions, as capital. The cheques 
drawn by the companies, by Pactolus and by the

40 shareholders to give effect to these two later
transactions were again all banked together in the 
South Melbourne branch of the 3.S. & A. Bank so 
that they would operate as cross cheques. The 
total special dividends in the five transactions 
amounted to £1,764,000 of which Pactolus retained 
£102 ,,000 in cash. It also acquired 161,000 A and 
C shares.

It will be conveniont I think to state shortly 
the chronological sequence of events in the initial
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transactions. As I have said, in order that tho 
three companies should a void tax on the distribu 
table amounts of their taxable incomes derived 
during the year ending 30th June 1949, i': was 
necessary that these amounts should bo distributed 
prior to 31st December 1949. There was no time 
to be lost so arrangements were made to transfer 
the A ordinary shares from tho shareholders to 
Pactolus at Canberra. This would save any delay 
that might take place if the sharos were trans- 10 
ferred in Victoria or New South Wales because they 
might have to be valued in order to determine the 
amount of duty payable. So that the transfers 
could be executed in Canberra, whore there would 
be no duty payable, and there would therefore be 
no delay, branch rogistora of the three companies 
were established there and the A ordinary shares 
wore transferred to that register. The special 
resolutions reorganising the capital of the com 
panies were passed on 14th December 1949. On 15th 20 
December 1949 the holders of the A ordinary shares 
gave Pactolus the options to purchase these shares. 
On 16th December 1949 the directors of the three 
companies resolved that the requisite number of 
B preference shares should be -made available for 
issue at par and be offered to the parson or per 
sons entitled to the dividends from the A ordinary 
shares on or after 19th December 1949. By letter 
of the same date Pactolus was told that this was 
done. On 19th December 1949 Pactolus exercised 30 
the options and handed cheques for the purchase 
money to the representative of the Vendors in ex 
change for completed transfers and the relevant 
share certificates. The transfers ware registered 
in Canberra on the same day. On the same day 
Pactolus applied to the companies for the new B 
preference shares and gave the companies cheques 
to pay for them in full. The total amount of all 
these cheques drawn by Pactolus on 19th December 
1949 to pay the purchase moneys on the A ordinary 40 
shares and to pay for the new B preference shares 
was approximately £2,104,000. At that time Pac 
tolus only had £19,000 in its new bank account. On 
20th December 1949 the directors of the companies 
declared the dividends on the A ordinary shares 
amounting to £1,164,000 and gave Pactolus cheques 
for the dividends. They also allotted the B 
preference shares for which Pactolus had applied. 
The same day Pactolus sold the B preference shares 
to the shareholders in the three companies and 50
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received their cheques for tho purchase money. 
Pactolus now had the necessary cheques,, except for 
£19,000, to set off against the cheques it had 
given the previous day. On 21st December 1949 all 
the cheques were banked simultaneously in the South 
Melbourne branch of the 3.S. & A. Bank. The 19th 
20th and 21st December 1949 were therefore three 
very busy days. But they were also fruitful for 
the plan was now completely executed except for

10 the further dividends to be paid in March to com 
plete tho special dividend rights on the A ordinary 
shares. The plan was cleverly conceived. AH the 
steps necessary to carry it out were taken quite 
openly. There was nothing unlawful about them. 
They wore all intended to have the legal effect 
they purported to have. But the only monies used 
to effectuate the whole of the transactions, apart 
from the £19,000 temporarily provided by Pactolus, 
Y/ere the monies of the companies which wore to be

20 distributed to satisfy the special dividend rights 
of the A ordinary shares. The original sharehold 
ers remained the only shareholders in tho companies 
except for Pactolus which had become the holder of 
the A ordinary shares. For those shares Pactolus 
had in truth paid nothing out of its own pocket 
apart from the £659 in the case of Lane to provide 
the 2(3. par share already mentioned because the 
purchase monies it had paid for them were more 
than provided by the dividends declared or to be

30 declared to satisfy the special rights attached to 
these shares. These special dividends were, of 
course, assessable income of Pactolus. But Pac 
tolus was a dealer in shares and the A ordinary 
shares ware bound to fall in value from the amounts 
Pactolus had paid for them to what could confidently 
bo expoctod to b" £1 and it could claim this loss 
as a deduction from its assessable income. Tho 
Companies had tho working capital they so urgently 
required. It had been provided by the capitalis-

40 ation of the profits required to make the B prefer 
ence shares fully paid. The shareholders had re 
ceived large sums in cash and were the holders of 
those shares. The Companies had avoided additional 
tax under Division V because they had distributed 
the distributable amounts of their taxable income 
of the year ending 30th June 1949 by 31st December 
1949 and the shareholders had avoided income tax 
because all the benefits they had received were of 
a capital nature.

50 But for sec. 260 the plan must have succeeded.

In the Pull 
Court of the 
High Court of 
Australia.

No.56.

Judgment of 
His Honour 
Mr. Justice 
Williams.

31st May 1957 
- continued.



68.

In the Pull 
Court of the 
High Court of 
Australia.

No.56.

Judgment of 
His Honour 
Mr. Justice 
Williams.

31st May 1957 
- continued.

This is admitted by the Commissioner. The Com 
missioner invokes this section and this section 
alone to support the assessment. It is advisable 
to set it out in. full: "Every contract, agreement 
or arrangement made or entered into, orally or in 
writing, whether before or after the commencement 
of this Act, shall so far as it has or purports to 
have the purpose or effect of in any way, directly 
or indirectly - (a) altering the incidence of any 
income tax; (b) relieving any person from liability 
to pay any income tax or make any return; (c) de 
feating, evading, or avoiding any duty or liability 
imposed on any person by this Act; or (d) prevent 
ing the operation of this Act in any respect, bo 
absolutely void, as against the Commissioner, or 
in regard to any proceeding under this Act, but 
without prejudice to nuch validity as it may have 
in any other respect or for any other purpose." 
The meaning of the section has boon discussed in 
three cases in this Court: J aq ue s v. JFoderal Com~ 
mi s s ioner of Taxation 34 C.L.R. 328, GlaTEe v"
Fe de ral G ommis s i one r of Taxation 40 C.L.R. 56 and 
Be 11 y . Fe de ral C ommli'sTbiie'r 6T ""Taxa t ion 87 C.L.R.

During the argument of the present appeals 
the meaning of the words "purpose or effect" re 
ceived considerable discussion. These worcis are 
in the alternative but they do not appear to .me 
to havo any real difference in meaning. The pur 
pose of a contract, agreement or arrangement must 
bo what it is intended to effect and that intention- 
must be ascertained from its terms. These terms 
may be oral or written or may have to be inferred 
from the circumstances but, when they have boeii 
ascertained, their purpose mu^fc be what they effect. 
Soc «. 260 strikes as a contract, agreement or ar 
rangement so far as it has the purpose or effect 
of altering the incidence of income tax etc, and 
to that extent the contract, agreement or arrange 
ment is absolutely void as against the Commias loner. 
"Contract" is a technical word and implies an 
agreement enforceable by law but the words "agree 
ment" and "arrangement" and in particular fho word 
"arrangement" are apt to describe bargains of a 
looser kind. In Bell ' s Gasja at p. 573 it is said? 
"in Jaques v. .Fodera'T'"C'^m_i_3^3lj3ng_r_ of _^^aJii°22 
(192¥y 34 C.L.R. at p. 359 IsaacVjl said "of "the 
word 'arrangement' that in this collocation it Is 
the third in a descending series, and means an 
arrangement which is in the nature of a bargain 
but may not legally or formally amount to a contract

10

20

30

40
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or agreement, It must bo remembered, howevor, 
that the section is concerned only with contracts, 
agreements and arrangements which have an effect 
in lav/ and accordingly are capable of statutory 
avoidance. With this in mind, it may be said that 
the word 'arrangement' is the third in a series 
which as records comprehensiveness is an ascending 
series,, and that the word extends beyond contracts 
and agreements 30 as to embrace all kinds of con-

10 certed action by which persons may arrange their 
affairs for a particular purpose or so as to pro 
duce a particular effect". It was submitted for 
the Commissioner in the present case that there 
was an arrangement within the moaning of sec.260 
having the purpose or effect of producing one or 
more of the objects set out in paragraphs (a), (b) 
or (c) of sec. 260. (As I understood the argument 
(d) was not relied upon). Of the objects des 
cribed by the first three paragraphs those in

20 paragraph (c) would appear to be the most appro 
priate   It was an arrangement entered into be 
tween the three companies, their directors, share 
holders, and Pactolus to dispose of income of the 
companies which income would have to pay additional 
tax under Division 7 if not distributed or become 
assessable income of the shareholders if distributed 
in such a way that the major part of this income 
would be retained by uhe companies as working 
capital by the issue of new shares to the share-

30 holders as fully paid, and the balance would be 
received by the shareholders as cash, but the 
companies would not become liable to pay additional 
tax because they would have distributed the dis 
tributable amounts of their taxable incomes and the 
shareholders would not become liable to pay income 
tax on either the shares or the cash as part of 
their taxable incomes. That such an arrangement 
was made I have no doubt and I also have no doubt 
that it wag an arrangement the purpose of which wao

40 directly or indirectly to defeat, evade or avoid a 
liability imposed on the shareholders by the act. 
The income in the shape of the special dividends 
was in fact distributed; these distributions, ex 
cept for the sums that went to Pactolus, reached 
the hands of the shareholders; part of the distri 
butions which reached thorn was applied to pay for 
the new B preference shares which became thoir 
property and the balance was retained by them as 
cash. The whole of the income comprised in the

50 special dividends, except the tax-free funds, would
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have been assessable income of the shareholders 
but for the steps that were interposed by the 
concerted action of the companies, their directors, 
shareholders and Pactolus. The Companies wanted 
and no doubt badly wanted to increase their working 
capital but they did this, not by attracting fresh 
capital, but by capitalising income which they had 
already earned. Pactolus did not contribute any 
fresh capital. In form it applied and paid for 
the new preference shares but in fact it was never 10 
intended that they should be paid for otherwise 
than out of the monies that were to be distributed 
as special dividends. The arrangement is one to 
be inferred from all tho circumstances and from 
them the inference is irresistible that all the 
parties intended that the monies required to fi 
nance the whole of the steps luat were taken, com 
mencing with the passing of the special resolutions 
and ending with the shareholders becoming possessed 
of the new B preference shares and large sums of 20 
cash, were to be provided out of the income of the 
companies intended to be distributed by the 
special dividends declared on the A ordinary shares. 
The steps taken to carry out the arrangement have 
already been detailed. The Commissioner seeks 
primarily to avoid these steps at the stage where 
the A ordinary shares were transferred to Pactolus 
so as to leave the shareholders the holder's of 
these shares and entitled to the special dividends 
that were declared upon them. He does not seek 50 
to avoid the previous steps because they have not 
the purpose or effect of defeating, evading or 
avoiding any liability imposed on the shareholders 
by the Act. This liability would not be defeated, 
evaded or avoided by the companies reorganising 
their capital'or declaring dividends on the A or 
dinary shares. It was quite lawful for the com 
panies to distribute the distributable amounts of 
their taxable incomes required to avoid additional 
tax under Division 7. To do this it was necessary 40 
for the companies to declare dividends because this 
is the proper way for a company to distribute its 
profits. The arrangement only commenced to have 
the prescribed purpose or effeut when the A ord 
inary shares were transferred to Pactolus before 
the dividends were declared, whereby Pactolus be 
came the shareholder entitled to the dividends in 
lieu of the original shareholders, when all along 
it was intended that the purchase money Pactolus 
was to pay the shareholders for the purchase of tho 50
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A ordinary shares was to ba provided out of the 
dividends to be declared in favour of Pactolus. 
This is one way of putting the case for the Com 
missioner but it could be put equally well, I think, 
and perhaps batter, by impeaching the whole of the 
steps commencing wlfch the passing of the special 
resolutions, In Bel1's Case it is said, follow- 
ing Clarice's Oaso," at ""pp. n5T£-575; "The section 
is, of course, "an annihilating provision only. It

10 has no further or other operation than to eliminate 
from consideration for tax purposes such contracts, 
agreements arid arrangements as fall within the 
descriptions it contains. It assists the commis 
sioner, in a case like the present, only if, when 
all contracts, agreements and arrangements having 
such a purpose or effect as the section mentions 
are obliterated, the facts which remain justify 
the Commissioner's assessment". The section is 
there said to be an annihilating provision only.

20 If all the steps under discussion are avoided the 
facts that remain are that the monies of the com 
panies identified as the monies distributed as 
special dividends on the A ordinary shares except 
for Pactolus' share reached the hands of the share 
holders and these monies were partly retained by 
them as cash but mostly used to pay for the new B 
preference shares of which they became the holders. 
But, whichever course is adopted, the result appears 
to me to be same. The liability to pay income tax

30 on income of the companies which reached the share 
holders in the shapo of fully paid shares or cash 
and which should have been part of their assessable 
income was avoided. Pactolus was under no legal 
obligation to use the special dividends declared 
on the A ordinary shares to purchase these shares 
from the shareholders but this is what the arrange 
ment clearly contemplated. All the parties to it 
knew perfectly well that, when Pactolus purchased 
the A ordinary shares and applied for the B prefer-

40 ence shares and gave its cheque to the companies 
on 19th December 1949, these cheques would not be 
presented for payment/ until the companies had de 
clared the dividends on the A ordinary shares and 
given Pactolus their cheques for these dividends 
and the shareholders had given Pactolus their 
cheques to pay for the purchase of the B preference 
shares, Pactolus' cheques could not hava been 
met, except to the extent of £19,000 until it had 
been put in funda by the companies, and the sharo-

 50 holders were never intended to become liable to pay
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Pactolus for the purchase of the B preference 
shares until they had been paici for the purchase 
of the A ordinary shares by Pactolus, and tho 
cheques that were set off against each other were 
set off for one purpose and one purpose only and 
that was to split the income in question between 
the companies, the shareholders and Pactolus. 
Steps of a precise legal character were required 
to carry out the arrangement such as tho passing 
of the necessary special resolutions, the trans- 10 
fers and allotments of the shares and the declara 
tions of dividends. But the arrangement itself 
was not of a precise legal character, It consisted 
of quite clear commercial understandings between, 
the parties as to the concerted action that was 
necessary to carry it out and everyone was com 
pletely confident that each would perform his or 
its part in doing so. Everything was done and 
intended to be done on the footing that, as Mr. 
Menzies said, the only real money to be used would 20 
come from the companies and most of it would go 
back to the companies as share capital and, in the 
meantime, on the way round would be used as the 
purchase price for the A and C ordinary shares. 
The arrangement was followed, .'is he said, because 
everybody~intended that it should be followed, and 
it might be added, because it appeared to be to 
everybody's interest that it should be followed 
(and nobody appears to have seen the shadow of seo. 
260 lurking round the corner). During the argument 30 
the decision in Bell's Cage was much canvassed. I 
regard that case like eve^ry other case as primarily 
a decision on its own particular facts but, so far 
as it bears on the present caso, it appears to me 
strongly to support the Commissioner. There Bell 
received as a result of an arrangement made between 
Bell and his co-shareholders and"white and his six 
clients a sum of money which the steps taken to 
implement the arrangement had converted into capi 
tal, but which was held by the operation of aec.260 40 
to be income because the money that was really 
disposed of was the distributable profits of the 
Company. Bell's share of thecsa profits which he 
received, apart from the arrangement appearing to 
convert them into capital, could only have been 
received as profits. It was held that the ar 
rangement, to quote from the judgment, "both in 
purpose and in effect, represented nothing but a 
method of impressing upon the moneys which came to 
the hands of Bell and his colleagues the character 50
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of a capital receipt; and of depriving it of the 
character of a distribution by a company out of 
profits". This passage, mutatis mutandis, aptly 
applies to the present facts. Emphasis was soug'jit 
to be laid on the statement that the arrangements 
there represented nothing but a method of impress 
ing upon the monies the character of a capital 
receipt as indicating that the doing of what is 
prescribed by sec. 260 must be the sole purpose

10 and effect of the arrangement, and that in Bell[_g 
Case the Company had come to an end of its business 
life and the distribution of its accumulated profits 
was all that was left for it to do whereas in the 
present case the companies are, of course, still 
very much alive. That statement made in relation 
to the particular facts cannot bo relied upon as 
an authority for Mie proposition that the sole 
purpose and effect of an arrangement that comes 
within sec. 260 must be to carry out one of the

20 prescribed objects. The section only avoids an 
arrangement insofar as it has that purpose or 
effect. Accordingly it is sufficient if the ar 
rangement has in part that purpose or effect al 
though uhe arrangement may have other purposes or 
effects as well. In the present case I would be 
prepared if necessary to hold that the sole pur 
pose and effect of the arrangement was to defeat, 
evade or avoid the liability imposed upon the 
shareholders by the Act. Pactolus could not have

30 come into the arrangement for any other purpose. 
The companies wanted to convert into capital an 
much of the income that was distributed by the 
special dividends on the A ordinary share as pos 
sible, but not a single step that was taken to 
carry out the arrangement v/ould have been necessary 
if they had not a;, the same time wanted to avoid 
having to pay tax on those profits, either them 
selves or their shareholders. Pactolus' sole role 
was that of the great transformer of particular

40 Income into capital. As I have said, it contri 
buted nothing to the assets of the companies. It; 
deprived the"companies and their shareholders of 
quite a large proportion of those assets. The pas 
sage is therefore quite apt to apply to the present 
case. Perhaps I might add that, to be completely 
accurate, for the words "having such'a purpose or 
effect" (at the top of p.573) there should be sub-
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The Commissioner has assessed the shareholders 
on the basis that their assessable income does not 
include the tax-free dividends that were declared 
as part of the special dividends on the A and C 
ordinary shares. That appears to me to have been 
correct because when sec. 260 has done its work it 
is the monies represented by the special dividends 
that the shareholders must be considered to have 
received. There is also the question of the cash 
and of the A and C ordinary shares in the companies 10 
which Pactolus received. The Commissioner con 
tends, rightly I think, that the shareholders must 
be held to have consented to Pactolus acquiring 
the cash and shares as part of its remuneration 
for carrying out the arrangement. After sec.260 
has done its work the whole of fche special divi 
dends must be considered to be for the purposes of 
income tax the property of the shareholders. 
Accordingly any portion of these distributions 
Pactolus received must be considered to have been 20 
paid to it with their consent. In the course of 
the transactions the A and C ordinary shares be 
came the property of Pactolus. But the loss of 
these shares, if it is a loss, would be a loss of 
capital and not of income.

In my opinion the appeals tihould be allowed 
with costs. The orders unJer appeal should be 
set aside and in lieu of each such order an order 
should be made that the appeal from the amended 
assessment to which it refers should be dismissed 30 
with costs.

Judgment of 
His Honour 
Mr. Justice 
Pullagar.

31st May 1957,

JUDGMENT OF -HIS HONOUR MR. JUSTICE! FULLAGAR

COMMISSIONER OP TAXATION

v. 

NEWTON & OTHERS

JUDGMENT FULLAGAR J

These are appeals by the Commissioner of Tax 
ation of the Commonwealth from orders made by KLtto 
J. The respondents, whom I will call the taxpay 
ers, are Lauri Joseph Newton, Lionel Newton, Henry 
James Lane, Leonard Alfred Fenton, Stella Maud 
Adeline Lane, Francis Una Christian, and the trus 
tees of the estate of Robert Nathan deceased, who

40
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died In Juno 1950. Each of these seven taxpayers 
(counting Robert Nathan's trustees as one) appealed 
to this Court under sec, 197 of the Income Tax and 
Social Services Contribution Assessment Act 1936- 
1951 (G/wlth,) against two amended assessments to 
income tax - one in respect of income derived in 
the year ended 30th Juno 1950, and the other in 
respect of Income derived in the year ended 30th 
June 195.1. There were thus fourteen appeals. All, 

10 however, raised precisely the same considerations, 
and they were heard together by Kitto J. His Honour 
allowed the taxpayer's appeals, and ordered, in 
effect^ that the fourteen amended assessments be 
quashed. The fourteen appeals to this Court were 
also heard together. The total of the amounts 
Involved is very large.

The effect 01 the amended assessments was in 
each case to include in the assessable income of 
the taxpayer what the Commissioner described as the

20 taxpayer'3 "proportion" of certain "distributions" 
made by three companies in which the taxpayers (arid, 
up to the dato of his death in June 1950, Robert- 
Nathan) were shareholders. It will conduce to 
simplicity, and be in no way misleading, to follow 
the course adoptee! by Kltto J 0 , and to speak of 
the taxpayers as the original shareholders, al 
though in fact the shareholders were not the same 
in all the companies, and by reason of the death 
of Robert Nathan, changes took place in the actual

30 holdings of shares. Some of the shares were held 
in trust. The actual position is explained in'the 
mutual admissions made by the parties. The'tax 
payers have not challenged the apportionment, or 
the arithmetical correctness of the Commissioner's 
calculations. T'-.oy have maintained that what they 
received was not Income derived by thein. The three 
companies concerned., all of which carry on the 
business of trading in motor vehicles, are Lane's 
Motors Pty., Ltd., Neal's Motors Pty., Ltd., and

40 Melford Motors Pty., Ltd., It will be convenient 
to refer to them collectively as "the 
panles", and Individually as "Lanes",
Melford" respectively. Two other companies, 
Pactolus Pty., Ltd., and Pactolus Investments Pty., 
Ltd., were also concerned In the relevant transac 
tions. It will be convenient to refer to these 
respectively as "Pactolus" and "Pacvolrs Invest 
ments". They were, as will be seen, aptly named. 
The three motor companies were incorporated in

motor com- 
"Neals" and
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Victoria  pactolus and Pactplus Investments were 
incorporated in New South Wales. Actually three 
other companies enter into the picture - British 
Service Pty.,, Ltd., which was a subsidiary of Lanes, 
and Overland (Victoria) Pty,,, Ltd., and Devon 
Motors Pty., Ltd., which were subsidiaries of 
Neals. Apart, however, from the fact that they 
declared certain dividends, whuch went to swell 
at material times the available funds of Lanes and 
Neals, these companies played no part in the trans- 10 
actions in question, and need not be further 
considered. The facts relating to the transac 
tions in question were not disclosed to the Com 
missioner before he made his original assessments 
of income derived by the taxpayers in the two 
relevant years, and the Commissioner, when he made 
his amended assessments, in addition to assessing 
tax in respect of the "distributions", assessed 
substantial sums by way of "additional ta.^! under 
sec. 226(2) of the Assessment Act. If ho is right 20 
in his contention that the taxpayers are taxable 
in respect of the '''distributions", no question 
arises either as to his power to make the amended 
assessments under sec. 170(2) or as to his power 
to assess "additional tax" under sec. 226(2).

The transactions in question - although the 
fundamental idea behind them may be thought to be 
quite simple - are of a very complicated character. 
They were five in number - one in relation to 
Lanes, two in relation to Neals, and two in rela- 30 
tion to Melford. They took place between December 
1949 and June 1951. In order that the nature of 
the question arising may be understood at the out 
set, it should be said that they culminated in the 
receipt by the taxpayers of large sums in cash and 
a large number of fully paid shares in each of the 
three motor companies. The Commissioner concedes 
that, if full face value, so to speak, must be 
given to the various ste-ps which led up to this 
culmination, these receipts were not income receipts 40 
but capital receipts. While, however, he does 
not deny the genuineness of those steps in the 
sense that they were legally effective as between 
the parties he maintains that sec. 260 of the As 
sessment Act applies to the case, and that the re 
sult of the application of-the section la to give, 
for income tax purposes, the character of dividends 
to the cash and shares which came into the hands 
of the taxpayers. Sec. 260 is in the following
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terms:- "Every contract agreement, or arrangement 
made or entered into, orally or in writing, whether 
before or after the commencement of this Act, 
shall 30 far as it; has or purports to have the 
purpose of effect of in any way, directly or in 
direct]^ - (a) altering the incidence of any in 
come tax; (b) relieving any person from liability 
to pay any income tax or make any return; (c) de 
feating, evading, or avoiding any duty or liability 

10 imposed on any person by this Act; or (d) prevent 
ing the operation, of this Act in any respect, be 
absolutely void as against the Commissioner, or in 
regard to any proceeding under this Act, but with 
out prejudice to such validity as it may have in 
any other respect or for any other purpose". The 
effect of this provision will have to be considered 
after the facts relating to the transactions in 
question have been investigated.

In investigating those facts we have the ad- 
20 vantage, in the reasons given by Kltto J. for the 

orders undar appeal, of a clear and detailed state 
ment of the circumstances which led up to the 
transacfelons in question, of the discussions and 
negotiations which preceded the formulation of tho 
plan of action finally adopted, 'and of the steps 
taken in the carrying out of that plan. It is not 
necessary to repeat here all that his Honour said. 
It will be sufficient merely to refer to that 
statement, to set out briefly the circumstances in 

30 which the motor companies and their shareholders 
found themselves in the latter part of 1949, and 
to state in detail only the steps taken in relation 
to one of the companies, Lanes. One comment, how- 
over, must be mar!a at this stage. His Honour, as 
has been mentioned, considered^"fully, and apparently 
attached much importance to, certain discussions 
which preceded the final formulation of what may 
be called a plan of action. Those took place 
between directors of the motor companies and their 

40 advisers and in particular Mr. J.V. Ratcliffe, a 
taxation expert and consultant. A great deal of 
evidence was given with regard to these .discussions. 
His Honour said tliat he looked at this evidence not 
so much with the object of ascertaining whether the 
purpose of those concerned was one of the purposes 
mentioned in sec. 260, but rather with the object 
of ascertaining v/hether the receipts in question 
were capital or income receipts. I am, with re 
spect, unable to agreo with this approach. Tho
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evidence in question could, of course, be relevant 
to the question of the purpose of which those 
concerned had in view - was it one of the purposes 
mentioned in see. 260, or was it some other and 
different purpose? (As will be seen, I do not 
think that this question could be the subject of 
any reasonable doubt). That evidence could also 
be relevant if a question were raised as to the 
reality of the steps taken - was it really and 
truly intended that the legal position of those 10 
concerned should-be governed by, and dependent on, 
those steps? (Actually the reality of the trans 
actions in this sense was never challenged). But 
the evidence In question could throw no light on 
the question whether the receipts of cash and 
shares ought to be regarded for income tax purposos 
as income receipts or capital receipts. That was 
the ultimate question in the case, and It was a 
question of law dependlne on the construction and 
effect of sec. 260. ~ 20

The position with regard to the taxation of 
companies in the two relevant years is fully ex 
plained in the reasons for judgment of Kitto J. 
The really important element in the situation 
tho element which clearly, in my opinion, dictated 
the form which the transactions now in question 
took - is to be found in Division.7 of Part III of 
the Assessment Act. Division 7 (as it may be 
shortly called) related to "Private companies" as 
defined in the A^t, and the three motor companies 30 
were private companies as so defined. Such a 
company, like all other companies, was liable, .un 
der the general provisions of the Act, to pay in 
come tax at a flat rate on its taxable income1 . If 
it paid a dividend out of its taxable income, that 
dividend was assessable income in the hands of the 
shareholders who received it (sec. 44). This would 
be so whether the distribution was made in cash or 
byway of "bonus" shares representing a-capitalis 
ation of profits (see definition of "'dividend" in 40 
sec. 6(1)). Division 7 was designed to deal with 
the case where a private company made no distribu 
tion or only a partial distribution of its taxable 
income of any year. Its provisions were neces 
sarily somewhat complicated, but, for present pur 
poses, their substance may be stated shortly. It 
defined what should be deemed to be a "sufficient 
distribution" of a private company's taxable Income, 
and it provided that, if the company had not made
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a "sufficient distribution" within a prescribed 
period after the close of its financial year, it 
should be liablo to pay, ou the amount by which any 
distribution fell short of a. "sufficient distribu 
tion", the income tax which would have been payable 
by its shareholders if that amount had been dis 
tributed to them by way of dividend. It is evident 
that the Infcenticn was to create a true dilemma. 
In casea to which Division 7 applied, the Act said

10 to a private company: "Either you distribute such and 
such a proportion of your taxable income, or you do 
not distribute it. If you do distribute it, your 
shareholders will pay £x by way of income tax. If 
you do not, you, the company, will pay £x by way 
of income tax".' It need only be added that, if 
the company paid tax under Division 7, and later 
paid a dividend to its shareholders out of an 
amount on which tax had been so paid, the share 
holder was entitled to a rebate in his assessment

20 of this proportion of the tax so paid by the com 
pany. It is usual to refer to a dividend so paid 
as a "tax-free dividend", and to a fund in the 
hands of a company available for the payment of 
such a dividend as a "tax-free fund" or a "tax- 
free reserve".

The business in which the motor companies were 
engaged had been adversely affected by conditions 
existing during the war and in the immediately 
following years. 'In 1948, however, a very marked

30 improvement set in, and in the year ending 50th 
June 1949 very large profits indeed were made. 
Confining attention for the time being to Lanes, 
the position of that company, as disclosed by its 
balance sheet at that date, and so far as material, 
was briefly this; The company's nominal capital 
was £250,000, divided into 5,000 5$ Cumulative 
preference shares of £1, and 245,000 Ordinary 
shares of £1. The paid up capital consisted of 
5,000 Preference shares (held by Mr- W.B. Thomas,

40 the company's manager) and 237,321 ordinary shares, 
which were held by tho taxpayers and Robert Nathan. 
Standing to the credit of profit and loss appropri 
ation account war. the large sum of £387,125, of 
which £302,799 represented profits of the year en 
ded 30th Juno 1949. A pioportion, but only a very 
small proportion, of the accumulated profits of 
previous years had paid tax under Division 7 and 
constituted therefore a "tax-free fund". On tho 
liabilities side of the balance sheet appeared also

In the Pull 
Court of the 
High Court of 
Australia.

No,56.

Judgment of 
His Honour 
Mr. Justice 
Pullagar.

31st May 1957 
- continued.



80.

In the Pull 
Court of the 
High Court of 
Australia.

No.56.

Judgment of 
His Honour 
Mr. Justice 
Pullagar.

31st May 1957 
- c ont inue d.

a sum of £164,009, which represented "loans" (pre 
sumably at call) by the tax-payers and two other 
persons to the company. The assets side, although 
it included Commonwealth bonds of the value of 
£31,508 and a bank credit of £109,172, showed, as 
Kltto J. observed, that the greater part of the 
"shareholders' funds" was used in the business.

While, from one point of view, this balance 
sheet might well have brought a glow of pride and 
pleasure to the cheeks of all concerned, the capi- 10 
tal position which it disclosed was, from othor 
points of view, highly unsatisfactory. Several 
considerations were involved, one of them being 
that the paid up capital of £242.321 was out of all 
proportion to the size of the company's business. 
In what Kitto J. aptly called "more primitive 
times" no real difficulty would have arisen. A 
substantial dividend in cash would have been paid 
to shareholders, and the greater part of what was 
left of the accumulated profits would have been 20 
capitalised and shares representing the increased 
capital issued to the shareholders. The Company, 
however, was not living in a taxpayer's golden age. 
Its shareholders, or most of them, desired to re 
ceive a substantial cash distribution, and would 
doubtless have been happy to receive a large allot 
ment of "bonus" shares. But all of them were 
wealthy persons, and any distribution made by the 
Company to them, whether it were of cash or of 
shares, would have involved each of them in lia- 30 
bility to pay income tax on what he or she received 
at the then maximum rate of Id/- in the £. Nor 
was this all for there was the liability to pay 
"provisional" tax under Division 3 of Part VI of 
the Assessment Act. On the ol'her hand, the period 
within which the Company had to make a distribution, 
if it was to avoid paying the same amount of tax 
under Division 7, would expire on 31st December 
1949. The position was exactly the same in rela 
tion to the other two motor companies. Moreover, 40 
it had become apparent that the profits of all 
three motor companies for the year commencing on 
1st July 1949 were likely also to be very large 
and to equal or exceed those of the year to 30th 
June 1949.

In and after June 1949 much discussion of the 
position took place orally and by correspondence 
between the directors and Mr. Ratcliffe and other
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advisors of the motor companies
of course, considered from a "long term"

The position was, 
point of

view. Among other things, the conversion of those 
companies into public companies was considered, 
and in fact Lanes was at a later date converted 
into a public company. But these discussions do 
not appear to me to be of importance. It is be 
yond question that the immediate purpose and object 
of all concerned was to find some way of escape 

10 from what to an unenterprising mind would havo 
seemed to be the plain dilemma created by Division 
7. It was Mr. Ratcliffe's mind which evolved the 
plan which was ultimately adopted.

In this plan the two companies which have al 
ready been mentioned, Pactolus and Pactolus Invest 
ments, played an important part. Pactolus had 
been incorporated on 23rd March 1949. The part- 
actually played later by that company may or may 
not have been in contemplation at the time of its

20 incorporation, Mr. Ratcliffe was aware at the 
time that the motor companies had their problems. 
Its issued capital consisted of 5,000 Ordinary 
shares of £1. Llr. Ratcliffe held 4,999 of these, 
the remaining share being held by his son. The 
objects stated in its memorandum of 
included "to purchase ... and sell . 
deal in shapes and other securities" 
Investments was incorporated on 25th 
Its issued capital consisted of 15,000 Ordinary

30 shares of 51, all of which were held by Mr. Rat- 
cliffo and persons cf the same name - presumably 
members of his family.

It was necessary to attend to two preliminary 
matters. In the first place, the motor companies' 
sharo registers were in Melbourne, and the carrying 
out of the plan would involve the bringing into 
existence of certain share transfers, which, it was 
thought, might be subject to stamp duty under the 
Stamps Act 1946 of Victoria. The submission of 

40 these to the Comptroller of Stamps under the Act 
would have involved a delay which might have been 
fatal. The Comptroller would certainly havo given 
much thought to them. The necessary steps were 
therefore taken to establish branch registers of 
shareholders in the Australian Capital Territory, 
in which there is no Stamps Act, and all the share 
transfers which In fact were made were transfers 
of shares on registers situate in Canberra. In

association 
. or otherwise

Pactolus 
October 1949.
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the second place, tho carrying out of the plan 
would involve the issue of largo numbers of new 
shares by ,the motor companies, and it was at that 
time" unlawful for a company to make any new issue 
of capital without tho consent of the Treasurer of 
the Commonwealth under tho ' National Security 
(Capital Issues) Regulations. Application was 
therefore made for the consent of tho Treasurer to 
the proposed new issues. The applications were 
made on 13th October 1949,'and the consent of the 10 
Delegate of the Treasurer was "given on 17th Novem 
ber 1949. It is interesting to note that in 
letters accompanying the -applications the following 
passages occur: "it is proposed that the shares 
shall be taken up by the shareholders and paid for 
by them out of funds obtained through the declara 
tion by the Company of tax-free and "taxable divi 
dends .... Your consent is desired to the issue of 
the .... shares to be paid for with cash provided 
by tax-free and taxable dividends declared or to 20 
be declared by the ..company". These things woro 
said because it was known that the consent of the 
Treasurer was not likely to bo withheld-if ho were 
satisfied that no outside capital was to be inves 
ted in tho business of any of the companies. The 
letters, however, invite two co.oiments. The first 
is that they contain a very incomplete statement 
of what was intended. ' If what was intended had 
been fully stated, it may indeed be doubted whether 
the consent of the Treasurer would have boon given, 30 
On the- other hand, ironically enough, they come 
very near to stating precisely what the Commissioner 
says is in substance left after the application of 
sec. 360.

 The plan, in the case of Lanes, was carried 
out by means of the' following steps:-

1. 1st Mpvember 1949. The nominal capital of 
the Company was increased from £250,000 to £750,000 
divided into shares of £1. At the same time the 
articles of the Company were amended so as to 40 
divide the shares (issued and'unissued) into four 
classes instead of two, Mr. Thomas's 5,000 pref 
erence shares became A preference shares: their 
rights were not altered, and they need not be men 
tioned again. Next,, a class''of 445,000 5$ B 
preference shares was created. These carried the 
same rights as, but ranked subject to, the A pref 
erence- shares. These were -all unissued shares,
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but, as will be seen, a. large number of them wero 
issued a little later. The remainder of the 
shares (300,000) wero divided into V9,10V A ord 
inary shares and 220,893 B ordinary shares. Of 
the 237,321 ordinary shares which had been issued, 
79,107 (one-third) became A ordinary shares. These 
carried a right (subject to the rights of the A 
preference shares) to the whole of the dividends 
declared by the Company on or after 14th December

10 1949 until the dividends should reach a total of 
£5.15.10 in respect of each share, and thereafter 
no right to participate in profits other than a 
right (subject to the rights of the A and B pref 
erence shares) to a fixed cumulative preferential 
dividend of 5% per annum as from 1st January 1950. 
The remaining tv;o-thirds of the issued ordinary 
shares (158,214) became B ordinary shares, which 
wero ordinary shares of the usual typo. The bal 
ance of the 3 ordinary shares which had been cro-

20 ated (62,769) remained unissued. The aggregate 
amount of tho "special dividend" attached to the A 
ordinary shares war? £458,161. 7. 6. In tho light 
of what followed, it would seem clear that the 
amount of £5.15.10 per share was approximately the 
amount which it was thought desirable that the 
company should distribute in cash and shares an tho 
immediate or near future.
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2. 15th Dej3£jrj3_G_r_JL94£. Each of the share 
holders holding A~cl~JirTa"ry shares by instrument 

30 under seal grantod to Pactolus an option, exercise- 
able by notice in wilting on or before 31st Decem 
ber 1949, to purchase his or her A ordinary shares 
at the price of £5.16.0 per share, i.e. 2d. per 
share more than the amount of the "special dividend" 
attached to those shares.

5. 16th December 1949. A meeting of directors 
resolved tha!t 4027679 o'fThe B preference shares be 
made available for issue at par, and that such 
shares be offered to the person, or persons entitled 

40 to the dividends on the A ordinary shares on or 
after 19th December 1949. Pactolus was informed 
immediately of tha passing of this resolution.

4^. 19th Doc ember 1949. (a) Pactolus by notices 
in writing exercised ail the options, and handed 
to one DonaMRoss, on behalf of the A ordinary 
shareholders, in exchange for transfers which were 
forthwith registered, cheques for tho amounts
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payable to those shareholders in respect of their 
respective holdings. The aggregate amount of the 
several cheques so given was £458,620.12. 0. The 
cheques were drawn on the South Melbourne' Branch 
of the English Scottish and Australian Bank, in 
which Pactolus had very recently opened a current 
account, payins in shortly afterwards a sum of 
£19,000.

(b) Pactolus lodged with Lanes an application 
for the 402,679 B preference sharoj, together with 
a cheque for £402,679 drawn in favour of Lanes on 
the South Melbourne Branch of the .3.3. & A. Bank.

5_. _ 2Qth Docember 1949 (a) The directors de 
clared a dividend at the rate of £5.12.10 per share 
on the A ordinary shares. The total amount in 
volved was £446,295.6.6. Of this total a sura of 
£8,569.18..6 was appropriated out of tax-free prof 
its, a sum of £262,232.0.0 out of taxable profits 
of the year ended 30th June 1949, and the balance 
of £175,493.8.0 out of taxable profits of the 
current year, i.e. the year ending-30th June 1950. 
A cheque .for the total amount of £446,295.6.6, was 
drawn by Lanes in favour of Par,tolus on the com 
pany's account in the South Melbourne Branch of 
the E.S. & A. Bank, wag handed to Mr. Ross on be 
half of Pactolus.

(b) The directors allotted the 402.679 
preference share a to.'Pactolus _

B

(c) Pactolus sold and transferred the 402,679 
B preference shares, for the price of £1 per share, 
to the holders of the B ordinary shares (who were 
'.the original ordinary shareholders) in proportion 
to their holdings of B ordinary shares. The trans 
ferees handed to Mr-. Ross, on behalf of Pactolus, 
cheques for the respective amounts payable by them 
drawn in favour of Pactolus on accounts in the 
South Melbourne Branch of the 3.S. & A. Bank.

6. 21st December 1949. All the cheques men
tioned in the foregoing paragraphs were deposited 
in the accounts of the respective payees at the 
South Melbourne Branch of the B.S. & A. Bank, and 
were debited to the accounts of the respective 
drawers.
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7. 22nd March 1950. Up to this stage the
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amount of the "special dividend" declared and paid 
on the A ordinary shares (£5.12.10 per share) fell 
short by 3/- per share of the special dividend to 
which those shares were entitled under the amended 
Articles. On 22nd March 1950 the directors de 
clared a further dividend of 3/- per share on the 
A ordinaries out of profits of the year ending 30th 
June 1950. The total amount involved was 
£11,866.1,0, and this amount v/as paid to Pactolus 
forthwith. The special rights attached to the A 
ordinaries were now exhausted, and those shares, 
although apparently still to be called "A ordinary" 
shares, became henceforth in reality preference 
shares having the same rights as, but ranking sub 
ject to, the A and B preference shares. The B 
ordinaries, all of which were still held by the
original shareholders, were now the 
"ordinary" shares.

onl3 true

8. 12th May 19J50. Pactolus sold and transferred 
theT97'1 Off AJ ofcTIriary shares (now in reality a 
third class of preference shares) to Pactolus In 
vestments for the price of £1 per share. This sale 
does not seem to have been essential to the scheme. 
(It is a step which was omitted In one of the other- 
four transactions). Its object, or one of its 
objects, was possibly to make the income tax 
position of Pactolus itself appear quite clear- It- 
will help to clear the ground if that position (as 
it existed on paper at any rate) is explained be 
fore an attempt is made to examine the net result 
of the operations described above. Pactolus had 
received, by way of dividends on the A ordinary 
shares, a total sum of £458,161. That sum was, of 
course assessable income in its hands. On the 
other hand it hac! paid £458,820 for those'shares, 
when they carried special dividend rights, and it- 
had sold themj when they had really become 5fo pref 
erence shares, for £79,107. It had thus made, a 
loss on the purchase and sale of £379,613. On the 
footing that it was. a company having for one of its 
objects dealing in shares, it would bo prima facie 
entitled, for income tax purposes, to deduct the 
loss on the sale 1'rom the dividends received. The 
part which it had played in the Lanes transactions, 
therefore, left it with a. net profit' of only 
£78,548.' This net profit, of course, In the last 
analysis, really represented a remuneration or re 
ward to Mr. Ratcliffe for his services in connexion 
with the Lanes transactions.
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It has already been said that tho Commission 
er concedes that all the steps in the series des 
cribed above were real and legally effective as 
between the parties,, This, however, does not 
carry the taxpayers very far. It means no more 
than that (so far as the evidence goes) all parties 
intended each such step to have the legal effect 
which it purported to have. It means" only that 
there was, so far as appears, no secret understand 
ing or trust, by virtue of which the ostensible 10 
effect of any of those steps was actually or poten 
tially negatived or qxialified. The mere fact that 
a transaction is real and effective will not, of 
itself, take a case outside sec. 260. I shall 
return to this point later-

Before considering sec. 26(3, it is to be ob 
served that, although the transaction must be taken 
to have been genuine in the sense explained above, 
the entire series of steps was intended to take 
effect as a whole. There was a preconceived end 20 
in view, and", 377 a ^ any stage before the deposit 
ing of the cheques on 21st December, any good 
reason had appeared for not proceeding to the end, 
it cannot be doubted that it was understood that 
what had been done should be undone. The whole 
series of planned steps was, however, in fact car 
ried out to the end, and it is necessary to look 
at the end result. The end result is to bo 
regarded from two points of view. Prom the point 
of view of Lanes, a sum of £458,161 had gone out 30 
of the accumulated profits of that company, and a 
sum of £402,679 had been added to its issued cap 
ital, and was represented by 402,679 B preference 
shares, which were fully paid. prom the point of 
view of the original shareholders,' they had ac 
quired 402,679 B preference shares, and they had 
also received a sum of £56,141 in cash. This sum 
was the difference between the amount of tho 
"special dividend" (£458,161) and the amount paid 
for the preference shares (£402,679) plus a aum of 40 
£659, which represented the difference of 2d. per 
share between the amount paid by Pactolus for the 
A ordinary shares (£458,820) and the amount of the 
"special dividend" (£458,161). At the same time 
Pactolus was left with 79,107 A ordinary shares 
which had become transmuted into 5°/o preference 
shares, and which may be taken to have been worth 
approximately par. .

Sec. 260 has been regarded as a difficult
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section. It should be mentioned that before the 
Act of 1936 the section did not contain the words 
"as against the Commissioner or in regard to any 
proceeding under the Act". The ad dad "words make 
it quite clear that there is avoidance only for 
the purposes of the Act. But there is difficulty 
with regard to the. construction of the section, 
and there is difficulty with regard to its opera 
tion. In the first place, the "purposes" or 

10 "effects" which will attract its operation are 
stated very vaguely. If we interpret it very 
literally, it will seem to apply to cases which it 
is hardly .conceivable that the legislature should 
have had in mind. On the other hand, any limita 
tion which wo may -seek to imply may appear to 
deprive the section of all practical effect. . In 
the second place, oven when we have discovered
 one of the purposes" or '"effects" which bring a 
case within the section, the actual effect of the 

20 section on the vitiated transaction is not immedi 
ately obvious. Something is "avoided", though 
only against the Commissioner - i.e. only so far 
as it affects ostensibly the incidence or quantum 
of income tax. But is anything left, and, If so, 
what, when effect has been given to the "avoid 
ance"? Fortruriai-oly, however, these difficulties 
have not now to be faced for'the first time.

We begin, of course, with one fact, which is 
as important as it is obvious. The plain object

50 of sec. 260 is to defeat "tax avoidance" - an 
express ion v/hich Mr. G.S.A. Wheatcroft in a recent 
article ((1955) IS Mod. L.R. 209) has defined as 
meaning "the art of dodging tax without actually 
breaking the lav/". The section is not aimed at 
fraudulent conduct, or at pretended, as distinct 
from real, transactions. Such casos need no 
special statutory provision. It is aimed at 
transactions which are, in themselves, real and 
lawful, but which the legislature desires to nulli-

40 fy so far, and only so far, as they may operate to 
avoid tax. For this purpose it was necessary to 
adopt a criterion. ,The primary criterion.adopted
- though the section adds ex abundantj. ̂ ca.i^tej^a a 
reference to "purported effectTr~^~"is the .purpose 
which the particular transaction in question was 
designed to effect. If it is found that the 
transaction has taken a particular form because 
the purpose in view was one of the purposes men 
tioned in the section,' then the section strikes at
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it. It is interesting to note that Mr.Wheatcroft 
mentions in his article certain recent English 
legislation, having the same object as our sec.260, 
which takes intention or purpose as the criterion. 
For the rest, four decisions of this Court have, 
in my opinion, sufficiently and satisfactorily ex 
plained the true construction and operation of the 
section.

The first case is Gommlss 1 oner of Taxatl_on_y_._ 
Pur cell (1920) 29 C . L. RTIE'BT: TTfia case v/as con- 10 
cernecPwith sec. 55 of the Income Tax Assessment 
Act 1915-1916, which did not differ materially 
from sec. 260 of the Act of 1936-1951. It was a 
case in which a transaction of a familiar kind 
was hold not to fall within the section. The 
owner of a pastoral property and live stock depas 
tured thereon declared himself a trustee of the 
land and stock for himself and his wife and his 
daughter in equal shares, reserving to himself wide 
powers of management, control and investment. Knox 20 
C.J. was satisfied on the evidence that, although 
he was "influenced to some extent by a desire to 
lessen the burden of taxation", the taxpayer really 
did intend to benefit his wife and daughter, and 
he rejected the C oinmiss loner's contention that the 
settlement was avoided by sec. 53. He said:- "The 
section, if construed literally, would extend to 
every transaction whether voluntary or for value 
which had the effect of reducing the Income of any 
taxpayer; but, in my opinion, its provisions are 30 
intended to and do extend to covor cases in which 
the transaction in question, if recognized as valid, 
would enable the taxpayer to avoid payment of in 
come tax on what is really and in truth hls_ income". 
The decision of Knox C.J. was upheld on appeal. 
Rich J. said: "it would be unreasonable to con 
strue it" (so. sec. 53) "so as to include a genuine 
gift which had the incidental effect of diminishing 
the donor's assets and income". In Purcell's 
Case there wag no "contract, agreement or arrange- 40 
ment" lying behind the actual disposition of 
property, and having.one of the purposes mentioned 
in sec. 260.

The next case in Jaques v. C ommias1oner of 
Taxation (1924) 34 C.L.R. 328. "Sec. 18 (!)(!)' of 
the" Income Tax Assessment Act 1915-1918 allayed a 
deduction from assessable income of the total 
amount of calls paid by a taxpayer on shares in a
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mining company operating in Australia. The facts 
aro accurately stated in the headnote, which roads 
as follows:- "A company which carried on the 
businesses of coal mining and'of cement making, 
having decided to reconstruct, went into voluntary 
liquidation, and the liquidator entered into agree 
ments with two new companies to ono of which he 
agreed to transfer the colliery business and to the 
other the cement business, the consideration to

10 the old company being paid-up shares in the new 
companies, which were to be distributed among the 
shareholders of the old company. After the agree 
ments had been executed and the'transaction had 
been otherwise partly completed, for the admitted 
purpose of enabling the shareholders of the new 
companies to obtain under the Income Tax Assessment 
Act 1915 -1918 deductions from their Incomes in 
respect of calls paid, a new scheme was adopted 
and carried into effect, under which in substance,

20 the old company sold its assets to the new compan 
ies respectively for specified sums, contributing 
shares were issued by each of the new companies to 
the shareholders of the old company, and upon those 
contributing shares calls were made of a sufficient 
amount to satisfy the purchase money, which calls 
were to be paid out of the shareholders' respective 
interests in the assets of the old company. The 
payment of the calls and of the purchase money was 
affected by an exchange of cheques between the

30 liquidator of the old company and the new compan 
ies". Rich J. held that a shareholder in one of 
the now companies was not entitled to a deduction 
of calls paid, and his decision was upheld on ap 
peal. Knox C.J. was of opinion that the taxpayer 
had not established that the transaction involving 
the calls was a "genuine bona fide transaction", 
but he thought that in any case sec. 53 "prevented 
the appellant from availing himself of the devious 
method?, employed". Rich J. and the other two

40 members of the Pull Court (Isaacs J. and Sbarks J.) 
regarded the course taken as genuine in the sense 
that a real liability to pay calls would result 
from the acceptance of contributing shares, but 
they wore of opinion that, for income tax purposes, 
sec. 53 annihilated the "agreement or arrangement" 
which provided for the issue of contributing shades 
and the payment of calls, with the result that the 
Commissioner need have regard only to the pre 
existing reconstruction plan, which did not involve

50 the payment of calls. Rich J. (34 C.L.R. at p.
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338) said;- "Sec. 53 regards the 'contract agree 
ment or arrangement 1 as possibly a very real one, 
but attaches consequences to its purpose or affect". 
Prom one point of view it may be said that JaquesJ^ 
Case is a particularly clear case. For, when once 
the agreement or arrangement was avoided by reason 
of its purpose or purported effect, there were seen 
to be left pre-existing express contracts which 
contained nothing relating to -the making of calls. 
Two things, however, are to be noted about Jaques's 10 
Case, which are made plainer by the two laffer 
cases. Firstly, although the "purpose" was not 
seriously denied by the taxpayer in"that case, it 
is made clear that the "purpose" may be readily 
inferred from the very form itself which the trans 
action assumes. This, of course, must obviously 
be so. Secondly, the effect of sec.53 (sec.260) 
is to avoid, for the limited purpose in hand, not 
merely the "contract agreement or arrangement", 
which lies behind the actual things done, but the 20 
actual things done themselves. This is perhaps 
not quite so.obvious, but a moment's reflection is 
enough to satisfy one that it must be so. The 
section would indeed be vain and useless if it 
avoided an executory contract but left standing 
everything done in execution of the contract, or 
avoided an "arrangement" while leaving untouched 
the carrying out of everything that had been "ar 
ranged" . The word "arrangement" ia in truth apt 
- and was doubtless intended - to cover both the a 30 
priori formulation of a plan and the carrying out" 
or the plan in the arranged form. There is a 
passage in the judgment of Isaacs J. (34 C.L.R. at 
p.359) in the course of which Ills Honour says thai- 
sec. 53. "does not include a conveyance or transfer 
of property as such" and "does not contemplate an 
instrument actually changing the real ownership". 
But as is in effect pointed out in a later case, 
such statements cannot be taken to mean that the 
section cannot affect a conveyance or transfer 40 
which is an integral part of the machinery for 
carrying out a contract agreement or arrangement 
of the character described.

The next case is G.l_arjce y.__Commissioner of 
Taxation (1932) 48 C.L.R. 56. Sec. 16(3) of the 
Income Tax Assessment Act 1922-1925 brought into 
the assessable Income of a taxpayer "premiums de 
manded and siven in connexion with leasehold
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estates". The section which corresponded to the 
present sec. 260 was sec. 93, The case involved 
a somewhat protracted and intricate series of ne 
gotiations and transactions, on which several 
questions aroso, but for present purposes the es 
sential facts can be stated quite shortly. The 
appellant taxpayer was the owner in fee simple of 
certain licensed promises known as the Burwood 
Hotal. He agreed to grant to one McDonough a

10 lease of the hotel for five years from 1st July 
1924, at a weekly rent of £30, for which lease a 
premium of £20,000 wag to be paid in two instal 
ments. Some months previously the appellant had 
formed a company named The Burwood Hotel Ltd., in 
which he was the sole beneficial shareholder- The 
transaction with McDonough was not carried out 
according to its terms, but the taxpayer granted a 
lease to the Company, which forthwith assigned the 
lease to McDonough in consideration of a premium

20 of £20,000 payable in two instalments. The Company 
very shortly afterwards went into voluntary liqui 
dation. The first instalment only of the premium 
(£10,000) came in question. That instalment appears 
to have been in fact paid to the appellant, but in 
its accounts the company Treated itself as entitled 
(as in fact it was) to receive the instalment, and 
debited the appellant with the amount thereof. It 
then distributed its surplus assets to the appel 
lant. The Court, consisting of Rich, Dixon and

30 Bvatt JJ., delivered a single judgment, in which 
it held that the caje was covered^by sec. 93, and 
that the Instalment of the premium was assessable 
income of the taxpayer. Speaking generally of the 
section, their Honours (48 C.L.R. at p.77) sald:- 
"Whore circumstances are such that a choice is 
presented to a prospective taxpayer between two 
courses of which one will and. the other will not, 
expose' him to liability to taxation, his deliber 
ate choice of the second course cannot readily bo

40 made a ground of the application of the provision. 
In such a case it cannot be said that, but for the 
contract, agreement or arrangement impeached, a 
liability under the Act would exist. To invali 
date tho transaction into which the prospective 
taxpayer in fact entered is not enough to impose 
upon him a liability which could only arise out of 
another transaction into which he might have en 
tered but in fact did not enter. Where, however, 
the annihilation of an agreement or arrangement,

50 so far as it has tho purpose or effect of avoiding
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liability to Income tax, leavea.exposed a set of 
actual facts from which tha t Tlabili ty~ does arTse,, 
'the provision effectively operates to remove tha 
obstacle from the path of the Commissioner and to 
enable him to enforce the liability". (The italics 
are mine). It is, of course,, a striking feature 
of this case that the instalment of the premium 
was in fact paid into the handu of tho taxpayer 
himself, although on paper it; would appear to have 
been payable to "tha company. One feels that there 10 
was some carelessness somewhere I At the same time, 
I find it impossible to think that tho position 
would have been held to be different if the pay 
ment had been made to the Company, The "arrange 
ment" would have disguised the receipt, making it 
appear to be not ah income receipt but a capital 
receipt.' But, when the arrangement had been so 
to speak, stripped away under sec. 93, it would 
have become manifest that a premium had really 
found its way (albeit a devious way) into tho 20 
pocket of the taxpayer, The Court (48 C.L.R. at 
pp.79-80) said:- "The grant of the lease to the 
Company, his automaton, and its immediate assign 
ment to the intending lessee, and the subsequent 
liquidation of the Company, anr1 the entries in the 
books of the Company narrating the taxpayer's ac 
countability to it for the money and the accounta 
bility of himself as the Company's liquidator in a 
like sum, all amount to an arrangement adopted for 
tho sole purpose of intercepting the liability to 30 
income tax which would otherwise flow from the 
payment to him of a consideration actually demanded 
and actually given in connection with a leasehold".

The latest and most important case is Bell y. 
Commissioner of Taxation (1953) 87 C.L.R. 54~8. 
This "case, like the present case, involved the 
carrying out of a very elaborate plan, which had 
been carefully worked out beforehand for the bene 
fit of the taxpayers by parsons expert in taxation 
matters. The facts are fully set out both in the 40 
judgment of Me Tie man J . and in the single judgment 
of five justices delivered on an appeal from 
McTiernan J,, vrtiich failed. The details are, of 
course, important, but they need not be repeated 
here. A brief statement will suffice. The ap 
pellant taxpayer, Bell, was a member of a,partner 
ship of seven persons, which had been formed in 
Sydney about October 1946, and which had acquired 
from the Commonwealth Disposals Commission a
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quantity of surplus war material lying on Torokina 
Island In the Territory of Papua. in January 1947 
they caused to be formed two companies. One, Toro 
kina Disposals Puy., Ltd., was incorporated in New 
South Wales, the partners being the shareholders. 
The other was incorporated in Papua. The seven 
signatories to the memorandum of the latter com 
pany were Mr. White, a solicitor of Port Moresby, 
and six other residents of Papua, whose co-opera-

10 tion was obtained by Mr. V'/hifce. Sach subscribed 
for one share of £1: no other shares were ever 
allotted. In March 1947 the signatories to the 
memorandum transferred their shares to the part 
ners, each partner acquiring for £1 one fully paid 
share. The intention was that the partnership 
should soil the goods bought from the Commissioner 
to tho Papuan Company at cost, and that that Com 
pany should then sell the goods at a profit to the 
Australian Company. The profit on sale would -thus

20 bo derived by the Papuan Company, which, being a 
resident of Papua and deriving its profit from 
Papua, would be exempt from income tax under sec.7 
(1) of tho Assessment Act. It was contemplated 
at the beginning that tax would bo payable on any 
distribution of "'profits by the Papuan" Company to 
the partners, who were now its shareholders, but 
later a more ambitious use of tho Papuan Company 
was conceived. 3y February 1948 a stage had been 
reached, at which all the disposals goods had been

30 sold, and the New South Wales company had in its 
hands a sum of £78,520, representing the net pro 
ceeds thereof. On 4th.February Boll and four' 
other partners proceeded from Sydnoy to Port Mores 
by armed with a bank draft for this amount and a 
"Memorandum of Routine", which had boon prepared 
by their advisor:.1 , What happened at Port Moresby 
is sot out in dotail In the report (87 C.L.R. at 
pp.569-71). It may be summarised as follows. Tho 
draft of £78,520 was paid into the Papuan Company's

4o account in the Bank of New South Wales. The com 
pany lent Mr. White the sum of £77,000. Mr. White 
had again (as he had done on the formation of the 
Company) provided six local collaborators, and to 
each of these he lent a sum of £11,000. Mr. White 
and the collaborators bought the shares of the 
seven partners, each partner selling his £1 share 
for £li,000. Tho loans provided the purchase 
money. The purchaser of Ball's share was a man 
named Corlett. Tho company declared a dividend

50 of £77,000 (payable, of course, to Mr. 'White and
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the collaborators). The collaborators repaid to 
Mr. White their respective loans of £11,000, and 
Mr. White repaid to the Company hla loan of £77,000. 
These things were done by means of cheques drawn 
on the Bank of New South Wales. The "Routine" 
contained careful prevision for the order of events 
in general, and for the order of the appearance of 
the cheques in the bank ledger^ c Each of the six 
collaborators appears to have vocolved a reward of 
£20, a sum which proved to be exactly £20 more than 10 
his services were really worth.

Of this transaction the Court observed that 
there was nothing fraudulent or otherwise dishonest 
in it. "if" it said, "there had been no More in 
tho case than that Bell, in preference to retain 
ing his share and deriving tho dividends which it 
seemed certain to yield, chose to sell the share 
for a capital sum equal to the assured dividends, 
tho Commissioner would not have been entitled to 
treat tho capital sum as assessable income on the 20 
ground of an actual or supposed economic or busi 
ness equivalence between the two courses. But 
there was, of course, much more in the case than 
that. The sale of the share wag a part of a 
complex transaction carefully i/lannecl and carried 
through by Bell'and a number of other persons ac 
ting in concert, for one predominant purpose, 
which was to ensure that Bell and his six colleagues 
should each receive £11,000 tax-free instead of 
£11,000 subject fco tax". (37 C.L.R. at p.571). 30 
Referring to the word "arrangement", the Court 
(87 C.L.R. at p. 573) said:- "The case of Jagues 
v. Federal'Coiimissioner of Taxation, (1924) 54 
C.L.R. 328,""itself, and the laier case of Clarke 
v. Federal Commissioner of Taxation, (1932"5 48 
C.L.R. 515, Illustrate the application of the word. 
It is true that, as Isaacs J. observed in the for 
mer of these cases ((1924) 34 C.L.R. at p.359), tho 
word does not include a conveyance or transfer of 
property as such; but, ag the cases cited show, 40 
under the section a conveyance or transfer of 
property may be void as a gains!: i'ho Gormnlasioner 
as being part of a wider course of action which 
constitutes an arrangement in tho relevent sense 
of the word". It was, of courso, clear that such 
an arrangement had been made, and tho Court said:- 
"This arrangement, both in purpose and in effect, 
represented nothing but a method of impressing upon 
the moneys which came to the hands of Bell arid his
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colleagues the character of a capital receipt and 
of depriving it of tho character of a distribution 
by a company out of profits. It was therefore a 
me arm for avoiding fcha income tax which would have 
become payable had the £77,000 been distributed by 
the Company in tho normal way. Section 260 (c) 
postulates a duty or a liability imposed on a per 
son by tho Act, but this refers, riot to a liability 
to pay a particular amount of tax (which would be

10 a liability Imposed by a taxing Act), but ' to a 
liability such as s. 17 of the Act imposed on Boll, 
to pay tax in respect of his taxable income ascer 
tained by including in his assessable income his 
proportion of the Papuan company's profits if and 
when he should participate in a distribution of 
thorn". Finally the Court (87 C.L.R. at p. 574) 
said: "Then, if this arrangement bo treated as 
void, what remains? Simply this, that on 3rd. 
February 1943, £77,000, consisting entirely of

20 profits, was withdrawn from the Company's bank ac 
count, and £11,000 of it passed, indirectly but 
by steps which are clearly traceable on the face 
of the bank's lodgers, into Bell's bank account; 
and Bell is to be considered as remaining at that 
time a shareholder in the Company, his transfer to 
Gorlett being ex hypothesi void as against the 
Commissioner "as ah ihtfeTgral part of the arrange 
ment. This means that "the application of s. 2.60 
in this case is to eliminate those features of the

30 cage upon whic h the exclusion of the £11,000 from 
assessable income depends, and by that means to 
establish the correctness of the assessment appealed 
against" .

I have spent a considerable time in an exam 
ination of the f'(.<ur cases cited, because they 
provide, in my opinion, a complete and sound ex 
position of the true construction and effect of 
sec. 260. They are not the only relevant cases, 
but they are the most important, and there is, so 

40 far as I can find, nothing in any other case to 
cast the slightest doubt upon them. Bell's Case 
in particular was a very carefully c on's I'd a r e d case, 
in which a unanlaous judgment of the Full Court 
upheld a judgment of McTiernan. J. Bell's Case 
does not, I think, go any further than Jaques's 
Case or Glarke's Case but it contains THe most 
complete analysis. It is in the light of the 
four cases, and especially of Bell's Case, that 
the present case must be examined. There are, as
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I have indicated, two questions. The first is 
whether the operations which the Commissioner chal 
lenges were actuated by one or more of tho purposes 
mentioned in sec. 260. was there a contract agree 
ment or arrangement which had in view tho attain 
ment of one or more of those purposes? If that 
question, which is ultimately a question of fact, 
is answered in the affirmative, the second question 
arises, which is - what is tho effect of the appli 
cation of sec. 260 to the case? It is essential 10 
that these two questions should be kept distinct, 
and dealt with in their logical order.

With regard to the first question, there -are 
one or two passages in the judgment of Kit to J. 
which might lead one to think -{That he was not 
satisfied of the'existence of a relevant purpose. 
I think, however, that His Honour was prepared to 
find that such a purpose existed. He says ex 
plicitly that the intended effect of the transactions 
was to be "to enable the motor companies (a) while 20 
parting with comparatively little cash, to replace 
the greater part of their 1949 and 1950 profits by 
paid-up share capital, (b) to make tho distribu 
tions required in order to exonerate themselves 
from Division 7 tax, and (c) a.; the same time to 
avoid involving the original shareholders, though 
they became tho holders of the new share capital^ 
in an income tax liability on the footing that they 
had participated in a distribution of profits". 
The answer to the first question appears to me in- 30 
deed to be beyond serious argument. What other 
inference is possible than that the very remarkable 
series of operations outlined above was undertaken 
and carried out in pursuance of an arrangement 
which had for its purpose the avoiding of a lia 
bility to income tax imposed by the Act on persons 
in the position of Lanes and its shareholders? It 
is, of course, nothing to the point to say that 
what way being undertaken was a capital reconstruc 
tion of Lan-as as part of a long term plan. That 40 
is merely a general description of what was being 
done. The position immediately to be faced was 
that Lanes had in its hands a very large sum of 
accumulated profits. If these were not distribu 
ted in cash or shares before 31st December, the 
Company would have to pay a large amount in income 
tax thereon. Actually both Lanes and its share 
holders desired a distribution. They desired that 
a comparatively small portion of these profits
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shou3.d go Into the hands of shareholders in cash,, 
and that a large portion of them should bo capit 
alised by means of an issue of shares. 'The ach 
ievement of everything that everybody desired pre 
sented of itjsplf no problem afc all. It was the 
simplesTHEhTiiFTn the world: it might almost bo 
described as an everyday company operation: the 
forms are all in Palmer's Company Precedents. No 
god from a machine in the shape of Pactolus was

10 needed. There was a real and pressing problem
because, and only because, any distribution in cash 
or shares would involve the shareholders in a lia 
bility to pay income tax at 15/- In the £ oh a very 
large sum of money, while to make no distribution 
would involve the company in a similar liability. 
It was this problem - the problem of escaping from 
the dilemma which Division 7 had been designed to 
create - that the series of steps undertaken was 
intended to solve. That series of steps was

20 worked out in the utmost detail with expert advice 
beforehand. It was obviously carried out in pur 
suance of an agreement or arrangement to which 
Lanes and its shareholders and Pactolus were par 
ties. And I do not understand how anyone could 
suppose for a moment that that agreement or arrange 
ment did not have for its purpose the avoiding of 
the liability imposed by Section 44 and Division 7 
of the Assessment Act.

Again, it is nothing to the point in consider- 
30 ing the purpose of the agreement or arrangement, 

to assert that the agreement or arrangement was 
"genuine" or "intended to have real effect". Of 
course it was "genuine" and "intended to have real 
effect". Otherwise it could not in any view have 
achieved anything, As Isaacs J. said in Jaques's 
Case (1924) 34 G.L.R. at p.358, "a sham transaction 
needs' no enactment to nullify it". It is, as I 
have said, at genuine transactions intended to have 
full legal effect as between the parties, that sec. 

40 260 strikes. It is said that, if a transaction 
Is "genuine", there can be no distinction between 
form and substance - the form determines the sub 
stance. But it is not a mere question of form 
and substance. This whole approach is,. In my 
opinion, quite wrong. The fallacy arises from a 
failure to keep distinct the two question which I 
have propounded above - (1) Was thero such an 
agreement or arrangement as will attract sec.260?, 
and (2) If so, what is the result of the avoidance
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of it by sec. 260 ? When the matter is thus ap 
proached, it is seen at once that the "genuineness" 
or "reality" of a transaction is not ~ really a 
relevant matter at all. Either there was, or 
there was not such an agreement or arrangement. If 
there was not, that is the end of the matter. If 
there was, all the "reality" in the world will not 
save the transaction from sec. 260.

Sec, 260 being applicable to the case, it re 
mains now to consider-the effect of its application. 10 
The answer to this question again, when it is 
considered in the light of the authorities, appears 
to me to bo clear enough. This case cannot, in 
my opinion, be distinguished in any material re 
spect from Bell's Case. I havo already stated 
what appears'"plainly to have bean the end result 
of the series of operations undertaken. A sum of 
£458,161 has bee.n distributed by Lanes out of its 
accumulated profits, and a sum of £402,679 has 
been added to its issued capital in the shape of 20 
402,,679 B preference shares, which are fully paid. 
The original shareholders have acquired 402,679 
fully paid'B preference shares, arid have also re 
ceived £56,141 in cash. The cash which the share 
holders received, and the money which paid up the 
B preference shares came out of the coffers of 
Lanes: Lane's money was (literally or to all 
Intents and purposes) the only real money which 
figured in the transactions which culminated in 
the Bank's busy day at South Melbourne. It seems 30 
to me nothing to the point to say that Pactolus 
may have had £19 or £19,000 to the credit of its 
account before the cheques were paid in. and that 
(presumably by the application of the 'rule in 
Clayton's.Case (1816) 1 Mer. 572) that amount 
should be regarded as used to pay in part the price 
of £458,820 payable for the A ordinary shares - to 
say nothing of the' price of the shares in Neals 
and Melford, which have yet to be mentioned, and 
which involved also very large sums. The intention 40 
from the outset was obviously that the dividends 
should provide the real money to pay for the shares.

Sec. 260 alters nothing that was done as be 
tween the parties. ' But, for purposes of ' income 
tax, it entitles the Commissioner to look at the 
end result and to ignore all the steps, which were 
taken in pursuance of the avoided arrangement. 
When'he does that, what he finds is simply that
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profits of the Company have come in the shape 
of cash and new fully paid shares, into the hand;* 
of the shareholders li the Company. And, when 
that is all that is looked at, it means that thojo 
shareholders have received income - dividends witii- 
in the meaning of sec. 6 of the Assessment Act. 
The position may read..ly be stated mutatis mutandis 
in fcho vory wordu used by this Court at the end of 
its judgment in Ball's Case .(1953) 87 C.L.R. at p. 

10 574. This passage hss been quoted above.

The apparent difficulty in this case is, 1 
think, entirely created by the complexity of the 
operations involved. There are so many trees that 
the view of the forest is obscured. I have said 
that tho fundamental jdea behind it all may be 
thought to be simple. That fundamental idea is 
perhaps best revealed by taking an exaggerated con 
crete example. A is a shareholder in a company 
which wishes to distribute accumulated profits of

20 £500,000 of which A's proportion will ba £400,000. 
A does not scorn the idoa of receiving £400,000 
but views with distaste the prospect of having to 
pay to the Commissioner £300,000 out of this sum. 
He therefore sells his shares to a public hospital 
at a calculated price of £(x - 400,000). A public 
hospital is exempt front income tax under sec.23(e) 
of the Assessment Act. The Company declares and 
pays a dividend, and the hospital receives £400,000. 
A then buys back the shares for £x. If there were

30 , no sec.260, it is diffie lit to see how A could be 
made liable to pay tax o:a the £400,000 by which he 
has been enriched". He has in effect, sold shares 
cumdiv., and bought then back ex. div., and his 
i'6ce"ip't"is a capital reooipt. "The whole thing is 
 perfectly "real". But ROC. 260 would step in and 
nullify, for tho purposes only of the Assessment 
Act, the arrangement between A and the public hos 
pital and the transfer ?.rd re-transfer made in 
pursuance thereof. The result would be to reveal

40 nothing but a distribution by the Company of profits 
amounting to £400,000 ar.d a receipt by A of that 
sum, and that means that A has received a dividend 
of £400,000. T.LQ case would not be different if 
either the sale price or the purchase price were 
so calculated as to give to the hospital a suitable 
reward for its kind assistance. Nor would the 
case be different if the "reward" were provided 
for by allowing the hospital to retain a few of 
the shares sold. I would not suggest that the
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great complexity of what was done in the present 
cage was designed with no other object than fco 
give artistic verisimilitude to what might other 
wise have seemed bald and unconvincing - although 
I think thai- some of the details, e.g." the differ 
ence of 2d. per share between the amount paid by 
Pactolus for the shares and the dividend declared 
and paid, and the existence on 21st December of a 
relatively trifling initial credit balance in the   
bank account of Pactolus at South Melbourne, were 10 
possibly designed to cloud the real issues. Such 
details are of no importance. When once sec. 260 
hag been allowed to do Its work, there can bo no 
doubt about where the money came from, and no doubt 
about where it went. There is no fundamental 
difference between my exaggerated example and the 
present case. Here there is no re-purchase of 
any of the shares sold, but the equivalent of a 
re-purchase of a large part of them is obtained. 
The whole are in fact retained by the Purchaser as 20 
its reward, but only after they have become shares 
carrying rights very Inferior to those which they 
carried when they were sold.

Kitto J. was of opinion that Bell^'s Case wag 
distinguishable from the present case. HTs~~Hon- 
our's view may, I think, fairly be taken to be 
summed up in a passage in his judgment in which he 
says that the decision in Bell's Case proceeded 
from two main findings. Tlie "firs F was that a sum 
of money, consisting of profits, having been with- 30 
drawn from a company's bank account, passe.d into 
the hands of the taxpayer - indirectly but by steps 
which were clearly'traceable. This, if it   had 
stood alone, would, his Honour says, have been in 
sufficient, because it would have given no clue as 
to whether the receipt was an income receipt or a 
capital receipt. The second finding - which- 
stamped the receipt as an income receipt .-was that 
the arrangement was found, in purpose and effect, 
to be "nothing but a method of impressing a divi- 40 
dend with the character of capital In the process 
of passing it from the company !;o the tax-payer". 
I would, with respect, make two comments. In the 
first place, at the stage which his Honour has 
reached, we are not considering whether there was 
an agreement or arrangement which is struck by 
sec. 260. We are considering the second question 
- the question of the operation of tho section. 
The section being found to be applicable, 1 would
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say without hesitation that the first element or 
"finding" mentioned by his Honour was quite suffic 
ient to dispose of the case in favour of the 
Commissioner, For that very finding means that a 
shareholder has received from the company a share 
of the profits of the company. If it means any 
thing else, it is not even a relevant finding. 
And such a receipt could not - or at any rate 
clearly prima facie would not - be anything but an

10 income receipt. In the second place, what his 
Honotir has called the second finding, is a finding 
which is relevant only to the prior question 
whether there has boon such an agreement or ar 
rangement as is struck by sec. 260. It is not 
relevant to the logically subsequent question of 
what sec. 260 does when it is applied. I have 
already said that I regard it as clear that there 
was in this case such an agreement or arrangement:. 
It may be going too far to say that there was

20 "nothing but" such an agreement or arrangement but 
it is quite sufficient to find that there was in 
fact such an agreeinant or arrangement.

So far specific reference has been made only 
to the Lanes transaction. There ware, as has 
been said, five ouch transactions in.all. Of the 
other four, two were in relation to.. Neals, and two 
in relation to Melford. The first. Neals transac 
tion and the first Molford transaction were iden 
tical with the Lanes transaction. In the case of

30 Melford there wore originally no preference shares, 
so that it was necessary only to divide the shares 
into three classes, but this is an immaterial dif 
ference. These two transactions were carried out 
by precisely the same steps, taken on the same 
respective dates and culminating in the banking of 
the several relevant cheques at South Melbourne on 
21st December 1949. Nor did the second Molford 
transaction or the second. Neals transaction differ 
in any material respect, though the last did not

40 involve any new issue of shares. It seems neces 
sary only to state certain figures relating to the 
receipts of the original shareholders in shares 
and cash and the rewards reaped by Pactolus. It 
has been noted that, in the case of Lanes, the 
amount ostensibly paid by Pactolus for what may be 
called the privileged shares exceeded by £.659 (2d. 
per share) the amount of the s~pecfaT~dividend  paid 
by the Company on those shares. The profit made 
by Pactolus was the value of those shares, which
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had become 5/o preference shares, less tho sum of 
£659. In each of the other four" cases it will be 
seen that the amount paid by Pactolus for the 
privileged shares was lesjs than the amount of the 
special dividend, so th~aTf~the profit made by Pacto 
lus consisted of the value of the shares which re 
mained in its hands plus a sum of money represent 
ing the difference between price paid and special 
dividend. The position in relation to each of 
the other four transactions (taking them, of course, 
at face value) was as follows :-

1. First Neals transaction. Pactolus paid for 
Tho amount of the 
The shareholders 

new fully

the privileged shares £452,515.
special dividend was £486,517.
received £49,199 in cash and 403,314
paid shares. Pactolus was leit with 35,444 shares
and £34,004 in cash. Pactolus*s total "p-rofit"
(taking the shares at par) was thus £70,448.

2. Firat Me1ford transaction. Pactolus paid 
for "the privileged shares £198,072. The amount of 
the special dividend was £219,117. The sharehold 
ers received £8,253 in cash and 189,819 new fully 
paid shares. Pactolus was left with 8,253 shares 
and £21,045 in cash. Pactolus's total "profit" 
(taking the shares at par) was thus £29.298.

3. Second Melford transaction. This transaction, 
which was completed by tho banking of the relevant 
cheques at South Melbourne on 6th December 1950, 
was, arithmetically speaking, practically a repe 
tition of the first Melford transaction. Pactolus 
paid for the privileged shares £198,072. The 
amount of the special dividend was £219,117. The 
shareholders received £8,253 in cash, and 189,819 
new fully paid shares. Pactolus was left with 
8,253 shares, and £21,045 in cash. Pactolus's to 
tal "profit" (taking the shares at par) was thus 
£29,298.

4. Second Heals transaction. This transaction 
was completed by the banking of the relevant 
cheques at South Melbourne on 27th June 1951. Pac 
tolus paid for the privileged shares £354,245. The 
amount of the special dividend was £381,214. On 
this occasion there was no new issue of shares in 
Neals. The shareholders simply received the sum 
of £354,245 in cash. Pactolus was left with 
29,156 shares and £26,969 in cash. Pactolua's to 
tal profit (taking the shares at par) was thus 
£56,125.

10

20

30

40
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Taking the five transactions together, the 
figures are these. The shareholders received 
£476,091 In cash, and 1,185,631 fully paid 5fo 
preference shares of £1 in tho three motor compan 
ies. Paotolus received £102,404 in cash, and 
161,215 fully paid 5% preference shares of £1 in 
the throe motor companies. Tho sands of the 
Lydian river were> indeed golden, but there was no 
gold which did not come from the profits of the 

10 motor companies.

It follows from what I have said that the ap 
peals of the Commissioner should, in my opinion, 
bo allowed. With regard to the order to be made, 
however, there is one point to which specific ref 
erence has not so far been made. The Commissioner 
has excluded from his amended assessment of each 
taxpayer a due proportion of so much of the profits 
distributed by the Company as came from a tax-free 
fund in the hands of the Company. This is, of

20 course, correct. lie has, however, based his as 
sessments in the aggregate (making a proper appor 
tionment among the individual taxpayers) on the 
whole of the rest of what tho shareholders received, 
without making any allowance for the cash and' 
shares which, when all tho transactions were com 
pleted, were left in the hands of Pactolus. It 
was suggested that he ought to have deducted from 
that aggregate the amount of the cash, and the 
value of the shares, which Pactolus in fact got.

30 The shares at the relevant times were 5fc third
preference shares (though still called A ordinaries) 
and their value was, as"has been said, probably 
about par - the price at which Pactolus later sold 
most of them to Pactolus Investments. The argu 
ment, as I understand it, is that the receipt and 
retention by Paofeolus of its cash and shares is 
just as much part of what I have called the "end 
result" as tho receipt by the taxpayers of their 
cash and shares, and that, although tho taxpayers

40 aro richer by what they ultimately got, they are 
poorer by what Pactolus ultimately got.

The argument appears to me to be untenable. 
It is true that the gain of Pactolus is part of 
the end result, but it is a part which has no bear 
ing on the taxability of the taxpayers. The whole 
basis of the argument disappears as soon as it is 
understood that what was received and finally re 
tained by Pactolus was by way of remuneration or
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reward to Pactolus - which is the same thing as 
saying to Mr. Ratcliffe - for services rendered in 
conceiving, and assisting In carrying out, a plan 
which, it wag hoped, would avoid the necessity of 
paying many thousands of pounds in income tax. It 
cannot bo doubted that this was so. No other in 
ference seems possible. No other explanation has 
been suggested. The Commissioner has assessed 
the taxpayers only on what actually came into their 
hands. He has assessed them on nothing that they 10 
did not actually receive. The whole of what they 
received was, if my view of the effect of sec. 260 
is correct, assessable income within the meaning 
of the Assessment Act. If that be so, no allow 
ance can be made for what. Pactolus got, unless it 
can be claimed as a deduction under sec. 51 of the 
Act. And it seems to me plainly impossible to 
say that what Pactolus got represented an outgoing 
of the taxpayers incurred in gaining or producing 
their assessable Income. it need only be added 20 
that the notices of objection did not claim a de 
duction on this account, and sec.196 6f the Act 
provides that a taxpayer shall ba limited on an 
appeal to the grounds stated in his notice of 
objection.

The case of War Assets Pty., Ltd., v. G.mmis- 
sioner of Taxation (1954) 91 G.L.R. 55 should per 
haps be mentioned. My view In that case was that 
the bank account known as the "P.P. Cody No. 2 Ac 
count" was in truth and in fact a trust account 30 
for War Assets Pty., Ltd.. and certain other per 
sons. On that view, of course, the Commissioner 
had no need to rely on sec. 260. When that view 
was rejected on appeal, there was obviously no 
room for the application of sec. 260, for the 
simple reason that ho money had ever come Into 
the hands of War Assets Pty., Ltd.,

In each of the fourteen case.s the Commission 
er's appeal should be allowed with costs. The 
order of Klfctb J. in each case should be discharged. 40 
In lieu thereof it should be ordered in each case 
that the taxpayer's appeal to this Court be dis 
missed with costs.
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LAURI J0333PII ITE&YTON AND OTHERS

JUDGMENT TAYLOR J .

The respondents in these appeals have been 
assessed to income tax in respect of dividends paid

10 by three private companies out of their distribu 
table profits. The dividends were not paid to 
the respondents by the Companies concerned, but 
they wore paid in respect of shares which, immedi 
ately prior to the declaration of the dividends 
and payment thereof, had been sold by the respond 
ents to a company known as Pactolus Pty. Ltd. At 
the time when'the dividends were declared and paid 
Pactolus Pty. Ltd. wan registered as the owner 
of the shares in the books of each company and the

20 dividends were paid to it. The evidence shows 
that, Pactolus Pty. Ltd. received by way of 
dividends an aggregate sum of £1,764,136 and that 
it paid £1,661,722 for the shares acquired. Fur 
thermore it appears that practically the v/hole of 
the amount paid for these shares was paid by Pac 
tolus Pty. Ltd. out of the dividends received 
by it.

In assessing the respondents to income tax, 
the Commissioner relies upon the provlsionsof s.260

30 of the Income Tax Assessment Act 1936-1949. The 
facts under review are of a complicated nature, 
but the principal difficulty in the case arises 
from the circumstance that the section referred to 
is couched in language which does little to reveal 
the intention of the legislature with any real 
degree of precision. The section has, however, 
had a long history and from time to time attempts 
have been made In particular and, as a rule, very 
special, circumstances to invoke its operation for

40 the purpose of determining questions of liability 
to income tax. Sometimes these attempts have 
succeeded and although the oases give some assis 
tance in construing the. section it was not until 
the comparatively recent case of Bell v. The Gom- 
missioner of Taxation (87 C.L.R. '5'4"8') that UKef
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court attempted to state ,in a more general fashion 
the nature of the circumstances which will call 
the section into operation and the effect which 
its applicationwi.il produce.

The section is in the following terms:

"260 Every contract, agree.nient or arrangement 
made or entered into:, orally or in 'writing, 
whether before or after the commencement of th3s 
Act, shall so far as it has or purports to have 
the purpose or effect of in any way, directly or 10 
indirectly - '

(a) altering the incidence of any income tax;
(b) relieving any person from liability to pay 

any income tax or make, any return;
(c) defeating, evading, or avoiding any duty or 

liability imposed on any person by this Act; 
or

(d) preventing the operation of this Act in any 
respect,

be absolutely void, as against the Commissioner, 20 
or in regard to any proceeding under this Act, 
but without prejudice to suc.h validity as it 
may have in any other respect or for any other 
purpose."

It is the contention of the appellant, that 
the respondents were parties to arrangements in 
relation to the profits of each company which had 
the purpose or effect of defeating, evading or 
avoiding a "duty or liability imposed" by the Act. 
These arrangements, it is said, were constituted 30 
by or carried into effect by means of the transac 
tions established by the evidence with the result 
that income tax which., other-wise, would have been 
attracted was avoided by them. Neither upon the 
hearing of the appeals before Kitfco J. nor before 
us was there any suggestion that these transactions 
were illusory; on the contrary it wag explicitly 
stated by counsel for the Commissioner that 110 
grounds existed for denying that the transactions 
were genuine or that as between the parties they 40 
had full legal force and effect. The only claim 
made was that, so far as the arrangements had or 
purported to have the purpose or effect of in any 
way directly or indirectly "avoiding any duty or 
liability" imposed by the Act, they Yirere void as
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against the Commissioner. This, according to the 
submissions madia on behalf of the appellant, In 
volved the consequence that the dispositions be 
tween the various parties to the arrangements 
must, to the same extent, be regarded as void for 
the purposes of determining the"liability of the 
respondents to income tax.

In earlier legislation the effect of proto 
types of the section upon an offending "contract

10 or agreement or arrangement" was to render the 
transactions wholly or partly void for all purposes 
and it was not until 1936 that the qualification 
"as against the Commissioner" was introduced. 
Prior to 1936 provisions similar to clauses (a) 
and (b) of the section had given rise to problems 
such as those which arose in Ha r r is v. Sydney Glass 
&'Tile Go. (2 C.L.R. 227) and De Romero v. Read 
T48 C.L.R. 649), but after the introduction of the 
qualification referred to those clauses lost a

20 great deal, if not all, of their practical signif 
icance and in considering the section for the pur 
pose of the present case it is sufficient to focus 
attention on clause (c). When this is done and 
one asks what is meant by the expression "avoiding 
any duty or liability imposed upon any person by 
this Act" a difficulty arises immedlately.

Section 17 of the Act provides: "income Tax 
at the rates declared by the Parliament, shall be 
levied and paid for the financial year commencing

30 on the first day of July, One thousand nine hundred 
and thirty-six and for each financial year there 
after, upon the taxable income derived during the 
y©ar of income by any person." The assessable in 
come of a resident shareholder in a company in 
cludes, with certain immaterial exceptions, divi 
dends paid to him by the Company out of profits 
derived by it from any source (3.44) and the 
expression dividend includes any distribution made 
by a company to its shareholders, whether in money

40 or other property, and any amount credited to them 
as shareholders,, and includes the paid-up value of 
shares distributed by- a company to its shareholders 
to the extent to which the paid-up value represents 
a capitalisation of profits. Dividends aro paid 
When they are credited or distributed (s. 6). 
Provision is made by s.161 for requiring returns 
of income derived by taxpayers during any income 
year to bo furnished to the Commissioner and, from

In the Pull 
Court of the 
High Court of 
Australia.

No.56.
Reasons for 
Judgment of 
His Honour 
Mr. Justice 
Taylor-

31st May 1957 
- continued.



108.

In the Pull 
Court of the 
High Court of 
Australia.

No. 56
Reasons for 
Judgment of 
His"Honour 
Mr. Justice 
Taylor.

31st May 1957 
- continued.

such returns and other information in Ms possession ,> 
the Commissioner is required to make an assessment 
of the amount of the taxable income of any tax 
payer and of the tax payable thereon (s. 166). 
Income tax so assessed becomes due and payable by 
the person liable to pay the tax on the date speci 
fied in the notice of assessment (s.204) and when 
due and payable the tax const!i;utes a debt due to 
the Crown on behalf of the Commonwealth (s.208). 
Upon consideration of these provisions it will be 10 
seen that if, as the cases have consistently as 
sumed, the expression "liability" in s. 260 in 
cludes the liability to pay income tax, a difficulty 
arises at once. That liability, except in a very 
general sense, does not arise until -income has been 
derived by a taxpayer and, even after it has been 
derived, no strict liability to pay any specific 
amount of income tax arises until it is seen 
whether the taxpayer has a taxable, as distinct 
from an assessable, income and until the tax has 20 
been assessed. But once income has been derived 
by a taxpayer no transaction thereafte-r entered 
into by him - whether it be accomplished by moans 
of a "contract, agreement or arrangement", or 
otherwise - can destroy that fact as a circumstance 
which, at the appropriate time,, must be taken into 
account in the assessment of his income tax. 
Therefore in cases where the Commissioner proceeds 
to assess'income tax on income which has actually 
been derived by a taxpayer no assistance is ro- 30 
quired from the provisions of s. 260 in determining 
either the extent of that taxpayer's assessable 
income or the amount of tax payable by him. In 
such cases the Commissioner IP concerned with as 
sessing tax on an amount which represents the 
taxpayer's actual income and not with an amount 
which, by reasons of the operation of the provisions 
of s.260, the Commissioner is entitled to treat 
notionally as his income. Squally, the provisions 
of the section are not required to enable the 40 
Commissioner to disregard sham transactions de 
signed to facilitate the evasion of.a liability to 
pay income tax, for such transactions, being shams, 
cannot have the effect of avoiding such a liability. 
Nevertheless the section, in terms, operates to 
avoid contracts, agreements and arrangements, so 
far as they have or purport to have any such pur 
pose or effect, and it would seem that it was the 
intention of the legislature, for good measure, to 
provide for the statutory avoidance of such trans- 50 
actions. But the section goes further and provides
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for the avoidanco of any contract, agreement or 
arrangement so far as it hag the purpose or effect 
of avoiding liability to income tax. And, since 
it is clear that the real work of the section is 
intended to be done in cases where the disputed 
item of income has not in fact or law been derived 
by a taxpayer, the section must be taken to con 
template that, even before income has been derived, 
a taxpayer may, by a legally effective contract,

10 agreement or arrangement, avoid a liability to in 
come tax on future "income . But, as already appears 
it is a condition precedent to the liability of a 
taxpayer that he shall derive income and it is 
difficult to understand how, except in a loose 
sense, a person can be said to avoid liability to 
tax by putting himself in a position where he will, 
neither in fact nor in law, derive future income. 
Nevertheless, in an attempt to give some intelligible 
moaning to the section the view has been taken that

20 there may be, on the part of a taxpayer, an avoid 
anco of liability to tax, within the moaning of the 
section, in respect of income before that income 
has been derived. In Bell's Case (supra at pp. 
573-574) it was said:-

"Section 260 (c) postulates a duty or a liability 
imposed on a person by the Act, but this refers, 
not to a liability to pay a particular amount 
of tax (which would be a liability imposed by a 
taxing Act), but to a liability such as s. 17 

30. of the Act imposed on Bell, to pay tax in re 
spect of his taxablo income ascertained by in 
cluding in his assessable income his proportion 
of the ""Papuan Company's profits if and when ho 
should participate in a distribution of :hem" .

The assignment or transfer of income producing 
property, of itself, has, however, the effect of 
avoiding tax in this general sense but such a 
transaction has never been regarded as offending 
against the section. In The Deputy Federal Com- 

40 missioner of Taxation v. Puroell (29 C.L.R. 464) 
Bnox C.J. said (at p.466):

"The section, if construed literally, would 
extend to every transaction whether voluntary 
or for value which had the effect of reducing 
the income of any taxpayer; but, in my opinion, 
its provisions are intended to and do extend to 
cover cases in which the transaction., in question, 
if recognised as valid, would enable the taxpayer
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to avoid payment of income tax on what is really 
and in truth his income. It does riot extend 
to the case of a bona fide disposition by vir 
tue of which the right to receive income arising 
from a source which theretofore belonged to the 
taxpayer is transferred to and vested in some 
other person".

Upon appeal Gavan Duffy and Starke JJ. (at p.473) 
observed :-

"The section, as the Chief Justice says, 10 
does not prohibit the disposition of property. 
Its office is to avoid contracts, etc., which 
place tho incidence of the tax or. the burden of 
tax upon some person or body other than the 
person or body contemp]a ted by the Act. If a 
person actually disposed of income-produeing 
property to another so as to reduce the burden 
of taxation, the Act contemplated that the new 
owner should pay the tax. The incidence of the 
tax and the burden of the tax fall precisely as 80 
the Act intends, namely, upon the new owner. 
But any agreement which directly or indirectly 
throws the burden of the tax upon a person who 
is not liable to pay it, Is within the ambit of 
sec. 53".

Indeed, in J aq ue s v. The Fe der a 1 GommissIoner of 
Taxation (34 C.L.R. at 328) Isaacs J. (p.359) ex 
pressed "the view that the corresponding section in 
the legislation as It then stood did not contem 
plate instruments "actually changing the real 30 
ownership" of income producing property and thought 
that the section supposed "some contract, agree 
ment or arrangement which apart from the provisSons 
of the section itself would legally operate In one 
or more of the ways set out in paragraphs(a), (b), 
(c) and (d)". But in Clarke v. The Federal Com 
missioner of Taxation (48 C.L.R. 56) and in Bellas 
Case ; (supra~5it was held that the section operated 
TFcfavoIdj as against the Gommisaioner, instruments 
of conveyance and transfer where they formed part 40 
of or constituted an arrangement within the meaning 
of the section. In the latter case, speaking of 
the word arrangement, It was said (at p. 573) :-

"The case of Jagues v. The Federal Com- 
 .missioner -of Taxation (1924 34 C.L.R. 328) it 
self, and the later case of Glarke v. Federal
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Goimnis3ioner o f Ta xa t1 on (1952 48 G.L.R. 56), 
Illustrate the application of the word. It is 
true that, as Isaacs J. observed in the former 
of these cases (1924 34 C.L.R. at p.359), the 
word does not include a conveyance or transfer 
of property as such; but, as the cases cited 
show, under tho section a conveyance or transfer 
of property may be void as against the Commis 
sioner as being part of a wider course of action 

10 which constitutes an arrangement in the relevant 
sense of the word" .

It must now be taken as established that the 
section has no application in any case whore there 
has boon a genuine disposition of income producing 
property even though the disposition may have been 
influenced, or, eyen induced by considerations of 
the incidence of income tax and, even though In tho 
general sense in which that expression has been 
used, it results in the avoidance of income tax. 

20 But the decision in Bell's case requires that this 
statement should be understood sub.ject to the 
qualification - stated at this stage in broad 
terms - that if any such disposition is found as 
part of an arrangement made for the purpose of 
avoiding income tax the section may be called in 
aid by the Commissioner.

But can an arrangement, although induced by 
consideration of the incidence of income tax, be 
said to havo such a purpose when its constituent

30 parts are devised to do no more than effect the . 
transfer from one person to another of income earn 
ing assets? In such a case, as in the case of a 
simple instrument of transfer or conveyance, the 
effect of the arrangement will be to transfer 
property from the taxpayer to another person in 
whose hands the future income will be taxable in 
accordance with the provisions of the Act. In this 
respect there is no difference between the effect 
of a transfer .of income producing property which

40 is part of an arrangement and one which is not.
Nor, unless some special character is to be found 
in the arrangement, can it be said that there is 
any difference in purpose in either case. But 
Glarke's Case, (supra), in which the effect of 
instrumen"tn 'disposing of property were held to be 
avoided as against the Commissioner, shows that an 
arrangement may present features of a very special 
character and, indeed, that consideration of the
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dealings made pursuant to or constituting the ar 
rangement may reveal that the arrangement has no 
practical economic or commercial significance be 
yond the avoidance of a liability to pay income 
tax. In such oases the arrangement, though not a 
sham Jn the strict sense, is removed from that 
category only by the presence of dealings which, 
although they are effective in law as such, serve 
no practical purpose other than the avoidance of 
income tax. 10

In ClarkeJ_s_Caere (supra) the facts showed that 
the appeTIanlf wasfilie owner of licensed premises 
which he proposed to lease to a tenant. Part of 
the contemplated consideration for the granting of 
the lease was the payment by the tenant of a sub 
stantial premium which, if it had been paid to the 
appellant pursuant to an agreement between them, 
would have constituted assessable income in the 
appellant's hands. But instead of granting a 
lease directly to the tenant he agreed that he 20 
would grant a lease in the proposed terms to a 
company of which he was the governing director 
and'Sole beneficial shareholder, and that, in con 
sideration, inter alia, of the payment to the com 
pany of the specified premium, the company would 
transfer the whole of its interest in the lease to 
the tenant. Thereafter the lease was granted to 
the company, the specified premium was paid and 
the company thereupon assigned the lease to the 
tenant. In fact the premium was received from 30 
the tenant by the appellant and was paid by him 
into his personal banking account but this is of 
little consequence for, in law, the tenant thereby 
discharged his liability to the company and the 
payment was treated by the company in its books as 
a payment to it. The only reason for mentioning 
this particular circumstance is to explain why 
when, shortly after, the appellant decided that the 
company should go into liquidation and that its 
assets should be distributed, this amount was not 40 
paid by the company to him. It was however the 
subject of an adjustment and reconciliation in tho 
course of the liquidation.

It was not suggested in C1 arke's Case that the 
dealings between the appellanF^n3~his company were 
mere shams. Indeed in the stated case it was ex 
pressly stated that none of them were "shama or 
fictitious transactions" and that "they were in 
tended by the company to be operative and effective".
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"But they wore", it was said, "entered into by the 
company solely because their operation and effect 
would or might prove advantageous to the appelHant, 
both generally, arid from the point of view of State 
and Federal Income Tax Legislation". It is, how 
ever, obvious from what has been said that, al 
though a lease wan granted to the company, the 
interest which il so acquired was not of the 
slightest use or benefit to it. Nor, indeed, was 

10 the premium which it received from the tenant and 
it may well be said that, although the various 
dealings were legally effective according to their 
tenor, they had no significance whatever other than 
the avoidance of income tax. As was said in the 
course of the Court's reasons (at pp. 79 and 80):-

"The grant of the lease to the Company, his 
(the appellant's) automaton, and its immediate 
assignment to the intending lessee, and the 
subsequent liquidation of the company, and the 

20 entries in the books of the company narrating 
the taxpayer's accountability to it for the 
money and accountability of himself as the com 
pany's liquidator in a like sum, all amount to 
an arrangement adopted for the sole purpose of 
intercepting the liability to income tax which 
would otherwise flow from the payment to him of 
a consideration actually demanded and actually 
given in connection with a leasehold".

The italics are mine and emphasise that the deal- 
30 ings were dispositions of property in favour of

the company in name only and that the sole purpose 
and significance of the arrangement of which they 
formed part wag as a facade to defeat the provis 
ions of the Act.

It was possible to characterise the arrange 
ment disclosed by the evidence in Bell's Case (supra) 
In precisely the same, way. In that case a company 
had been formed for the purpose of selling surplus 
military equipment which had been acquired by the 

40 appellant and the other six beneficial owners of 
the seven £1 shares which represented the issued 
capital of the company. The circumstances In which 
fche appellant and the other beneficial owners se 
cured transfers of these shares and, thereafter, 
resold them for £11,000 each are fully set out in 
the reasons delivered in that case and it is un 
necessary to reiterate them. It is sufficient to
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say that the profits which, at the relevant time, 
became available for distribution to the ultimate 
shareholders amounted to approximately £78,500, 
that the payment by the company to those share 
holders of dividends of £11,000 per share almost 
entirely stripped it of its resources and that it- 
was established that there was not the slightest 
intention on the part of anyone that the company 
should continue to function after the arrangement 
had been carried out. It was said that at the 10 
material time (p.571):-

"The Papuan company had been paid £78,520 for 
the goods it had sold to Torokina Disposals 
Pty. Ltd., and this sum consisted almost en 
tirely of distributable profits slnco the Papuan 
company had no external liabilities and its 
paid-up capital was only £7. It had disposed 
of £77,000 of these profits, and the old share 
holders between them had received £77,000. The 
old shareholders had parted with their shares. 20 
The new shareholders held all the issued shares 
in a company whose assets consisted of a little 
over £1,100, baing the surplus which remained 
after providing for directors' travelling ex 
penses and other small outgoings. It may be 
added, in order to complete the history of the 
company, that Mr- Vi/hite (the Solicitor engaged 
by the appellant and his colleagues) on 6th 
February 1948 was paid his costs and obtained 
£1,000 from the company's funds as a loan. He 30 
later bought in for £20 each the shares which 
his six clients had purchased. The company had 
then only about £30 left in its bank account 
and no one seems to have troubled about it since".

The only difference between Clarice's Case and jjeH's 
Case is that the company which was interposed be- 
Ween the appellant in the former case and the 
tenant to whom the lease was assigned received no 
benefit whatever from, the carrying out of the ar 
rangement, whilst, in the latter case, it; appears 40 
that each of the six persons who had acted virtu 
ally as ciphers in the matter received a small 
reward for their co-operation and that the solicitor 
for the parties succeeded to practically the whole 
of the residual profits of the company, no doubt, 
as remuneration for his services. In these cir 
cumstances it was said that :-

"This arrangement, both in purpose and in effect,
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represented nothing but a method of impressing 
upon the moneys which came to the hands of Bell 
and his colleagues the character of a capital 
receipt and of depriving it of the character of 
a distribution by a company out of profits. 
It was therefore a means for avoiding the income 
ta.x which would have become payable had the 
£77,000 been -Jiatributed by the company in the 
normal way".

10 I take these observations to mean that the Court 
saw nothing in the fact that the company retained 
a comparatively insignificant portion of its prof 
its to defeat the otherwise Inevitable conclusion 
that the sole purpose and effect of the arrange 
ment was to avoid a liability to income tax and, 
accordingly, G^la'.i'kg's Case (supra) was directly in 
point. It was no doubt necessary to make provis 
ion for the remuneration of those who had co-oper 
ated in the carrying out of the scheme and, since

20 it was not intended that the company should engage 
in any future business, it was convenient to ar 
range for their remuneration in the manner indi 
cated .

The broad conclusion to which the above ob 
servations lead is that, although the operation of 
s.260 is not invoked by every "arrangement" which 
has the effect of avoiding income tax in the 
general sense already indicated it will be invoked 
where the arrangement has no significance or piir- 

30 pose but the avoidance of tax in that sense. In 
deed, as will appear the section would seom to be 
of little use except in such cases.

In the present case there can be no doubt 
whatever that consideration of the incidence of 
income tax determined the selection of the trans 
actions which the parties subsequently carried out. 
Unless a sufficient distribution of the profits 
made by the several companies during the year 
ended the 30th June 1949 was made before the 31st 

40 December of that year additional tax under Division 
7 of the Act would have become payable. On the 
other hand the making of such a distribution to 
the existing shareholders would have resulted in 
the dividends paid becoming part of their assess 
able income and subject to income tax at a high 
rate. And the latter result would, of course, 
have ensued, if instead of declaring and paying
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dividends to the shareholders in cash,, the company 
had issued bonus shares to them. But as appears 
from the evidence it was essential for the compan 
ies concerned to maintain their'working capital 
intact, or substantially intact, and this could 
not be done If a large proportion of their profits 
was to be used in the payment of additional tax 
under Division 7 or in the payment of dividends fco 
the shareholders and subjected to taxation Jn their 
hands. One solution of the problem was, of course, 10 
to convert the companies into public companies and 
seek additional capital from the public. But al 
though a groat deal of tax would have been saved 
by this method it did not find favour; none of the 
Interested parties were prepared to enlist public 
support to the extent of the capital required. 
Accordingly this method was rejected and the course 
ultimately pursued was decided'upon. That is to 
say the parties determined that the companies 
should remain private companies and that, Instead 20 
of proceeding, to capitalise their profits, steps 
should be taken to secure tho necessary capital in 
such a way that, whilst the companies would con 
tinue to remain under the control of the existing 
shareholders, no tax liability would arise.

In all, Kitto J. was required to consider five 
separate sets of transactions or "arrangements". 
Three of these arrangements were made in December 
1949 and the remaining two in November 1950 and 
June 1951 respectively. The earlier arrangements 30 
presented identical features whilst in the remain- 
Ing two there were slight variations which it is 
unnecessary to notice. The manner in which it was 
sought to achieve the desired object may therefore 
be Illustrated by stating as briefly as possible 
what occurred in December 1949 in relation to tha 
shares and profits of Lane's Motors Pty. Ltd. 
(hereinafter referred to as Lane's) one of the 
three companies concerned. In the earlier part 
of that month the respondents (or persons whom they 40 
represented) were the holders of the 237,321 ordin 
ary shares of £1 each which at that time had been 
issued by the company. One, Thomas, was the hol 
der of the 5,000 5% cumulative preference shares 
which constituted the .remaining issued capital of 
the company. At that time the company had avail 
able for distribution profits in excess of £400,000 
and a substantial part of these profits had been 
derived during the year ended 30th June 1949. A
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further substantial part consisted of profits ac 
tually made during tha then current income year 
whilst the residual sura, £8,569, represented prof 
its upon which additional tax under Division 7 of 
the Act had boen paid. It is apparent, 'therefore, 
that the value of the ordinary shares was well in 
excess of their nominal value. It is equally 
apparent that had tho shareholders, or any of them, 
been minded to sell their holdings the purchase

10 price would have been received by them as capital 
and the purchaser would have become accountable for 
income tax purposes in respect of dividends subse 
quently doolarod and, thereafter, received by him. 
But the amount which any purchaser would have been 
prepared to pay to obtain any of these shares would 
havo been greatly affected by two factors. Firstly, 
failure on tho part of Lane's to make a sufficient 
distribution before the 31st December 1949 on the 
profits earned during the year which had ended on

20 the 30th June previously would have resulted in the 
absorbtion of a considerable part of those profits 
in additional tax under Division 7 with a resultant 
depreciation in the value of the shares and, secon 
dly, the extent of the purchaser's liability to tax 
in respect of dividends received by him was a 
material factor. Assuming the certainty of 'a 
distribution before the critical date it is, of 
course, apparent that a public company might well 
have been prepared to pay a larger sum for the

30 shares than an individual taxpayer and, in turn, 
that a charitable institution, the income of which 
was exempt from .tax by virtue of the provisions of 
s.23, could profitably have paid more for them 
than a public company. If the shareholders in 
Lane's had merely sold their shares to a purchaser 
answering either of these descriptions there could 
be no doubt that the subsequent receipt of divi 
dends by the purchaser could not have involved the 
original shareholders In any liability to income

40 tax 7 And this conclusion would follow whether the 
sale was induced by contemplation of a prospective 
liability to income tax arid whether or not the 
dividends subsequently paid would, in the hands of 
'the purchaser, attract a liability to income tax 
at tho same or a lower rate or not at all. But the 
respondents had no wish to part with substantial 
control of their company and they had no intention 
of parting entirely with their existing holdings. 
Accordingly, the first step in the arrangement was

50 to convert the existing 237,321 ordinary shares
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into shares of two classes. One-third of each 
shareholder's holding - 79,107 shares in all -  be 
came A ordinary shares and two-thirds became B 
ordinary shares. The unissued shares, 445,000 in 
number, became B preference shares. Thereafter, 
subject to the rights of the holder of the existing 
5,000 preference shares, special dividend rights 
were attached to the A ordinary shares. Pursuant 
to an amendment to the Articles of Association 
made on the 14th December 1949 the holders of these 10 
shares became entitled to receive the whole of the 
dividends declared by the company on or after that 
date until the dividends should reach a total of 
not less than £5.15.10 in respect of each share 
and to a fixed cumulative preferential dividend of 
5fo per annum as from the 1st January 1950. Save 
as provided in the Articles as amended, the holders 
of these shares had, thereafter, no other right to 
participate in the profits of the company. On the 
following day, the 15th December 1949, the share- 20 
holders in Lane's gave to Pactolus Pty. Ltd. 
options to purchase their A ordinary shares at 
£5.16.-0 per share and, on the 19th December 1949, 
Pactolus Pty. Ltd. exercised these options and 
delivered to the respondents in payment cheques 
totalling £458,820. Transfers of the A ordinary 
shares to Pactolus Pty. Ltd. were registered on 
the same day. Meanwhile, on the 16th December 
1949, Lane's resolved to make available for issue 
at par 402,679 B preference shares of £1 each and 30 
by the same resolution it was specified that such 
shares should be offered to the person or persons 
entitled to the dividends upon the A ordinary shares 
on or after the 19th December 1949. On the last 
mentioned date Pactolus Pty. Ltd. as the holder 
of the A ordinary shares, applied to Lane's for the 
issue to it of the 402,679 B preference shares and 
lodgad'with Lane's its cheque for £402,679. On the 
following day Lane's resolved to pay dividends on 
the A ordinary shares amounting to £446,295 (i.e. 40 
£5.12.10 per share) and, thereafter, to issue to 
Pactolus Pty. Ltd. the 402,679 B preference shares. 
On the same day Lane's cheque for £446,295 in re 
spect of the dividends then payable was handed to 
Pactolus Pty, Ltd. and the B preference shares 
were issued to the latter company. Again, on the 
same day, Pactolus Pty.. Ltd. sold the B prefer 
ence shares to the respondents for £1 per share 
and received their cheque for a total sum of 
£402,679. All of the cheques which had passed 50
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between the parties ware deposited in the same 
branch of the English Scottish and Australian Bank 
on the 21st December 1949 where each;of the parties 
concerned had a current account.

At a later stage', on the 22nd March 1950, 
Lane's resolved upon the payment of a further 
dividend in respoot of the A ordinary shares out 
of the profits of tha then current year. The 
dividend so declared was 3/- per share and the 

10 amount Involved, £11,866, was paid to Pactolus 
Pty. Ltd. on the same day. This payment com 
pleted the payments necessary to satisfy the special 
dividend rights attached to the. A ordinary shares. 
Thereafter Pactolus Pty. Ltd., which had been 
formed for the purpose of trading in shares, sold 
the A ordinary chares to another company, Pactolus 
Investments Ltd.,- for £79,107 (i.e. £1 per share).

The effect of these transactions is compendi 
ously stated by Kitto J. in the following passage:

20 "These steps had the following results: (1) in 
Lane's Accounts,, £402,679 of profits went out 
and was replaced DAT-paid-up capital of. the same 
amount represented by B preference shares In the 
hands of the original shareholders; (2) the 
difference between that figure and the total of 
the special dividends paid (£458,161) vis. 
£55,482. was contained in the sum of £56,141 
which, as will be mentioned in a moment, was 
kept by the original shareholders in cash,

30 (the remaining £659 of the latter sum being put
in by Pactolus); (3) the original shareholders, 
although they received nothing directly from 
the distribution of Lane's profits, received 
between them £458,820 as the"price of their A 
ordinary shares, keeping £56,141 of that amount 
in cash and applying the balance in the purchase 
of B preference shares from Pactolus; and (4) 
although Pactolus had to put in £659 in cash, 
being the amount by which the special dividends

40 fell"short of the price paid for the A ordinary 
shares, it sold these shares for £79,107 and 
thus made an over-all profit of.£78,448. To 
put Pac'tolus' result in another way, it lost on 
the-re-salo of the A ordinary shares £379,713, 
but .the dividends it received amounted to 
£458,161, so that on the whole it made a profit 
of '£78,448. On the footing, which has been 
assumed to be correct for the purposes of the
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argument, that Pactolus was a trader in shares, 
its taxable income would include,, in respect of 
the Lane's transaction, only the last-mentioned 
amount and not the full amount of the dividends 
which Pactolus derived from the A ordinary 
shares".

In the transactions which concern the other 
companies Pactolus Pty. Ltd. received more than. 
sufficient by way of dividends to enable it to 
purchase the holdings of the respondents and, al 
though it is unnecessary to-state the details of 
those transactions, it is of importance to notice 
that the respondents did in each case part with 
substantial number of shares and that, on the whole, 
those shares were sold for less than the special 
dividends available. That Pactolus Pty. Ltd. 
was able to pay so much for the shares resulted 
from the fact that the special dividend rights 
were of a temporary character and that it was a 
company engaged in share trading, Hereunder is 
appended a table showing the amounts paid by that 
company'for the shares which it acquired in each 
company, the number of shares acquired, the amounts 
received by way of dividend and the difference be 
tween the two sets of amounts r-oferred to :-

Lane's Motors
Pty. Ltd. i
Meal's Motors
Pty, Ltd.
(1st Trans
action)
Melford Motors
Pty. Ltd.
(1st Trans
action)
Melford Motors
Pty. Ltd. (2nd
Transaction)
Neal's Motors
Pty. Ltd. (2nd
Transaction)

TOTALS: £

Amount
paid for
purchase

of
shares

, 458,820

452,513

19.8,072

198,072

354,245

1,661,722

Number
of

Shares
pur
chased

79,107

36,444

8,253

8,253

29,156

161,213

Amounts
received
by way of
dividends

£ 458,161

486,527

219,117

219,117

381,214

£1,764,136

Differ
ence be
tween
amounts
in Cols .
1 & 3
£ Minus

659

34,014

21,045

21,045

26,969

£102,414
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In the course of the same transactions the 
respondents acquired 1,185,621 new shares in the 
same three companies. These shares were made up 
as follows: 402,679 shares in Lanes? 403,314 
shares in Neal's Motor Pty. Ltd, and 379,638 
shares in Mo1ford Motors Pty. Ltd. For these 
shares the respondents paid in all the sum of 
£1,185,621.

It will be seen that Pactolus Pty, Ltd, paid 
10 for the shares which it purchased sums which, in 

the aggregate, fell short of the dividends which 
It received by £102,414 and that, for the amounts 
paid to the respondents, they parted with shares 
totalling in number 161,213. For these shares 
Pactolus^Pty. Ltd. had paid £1,661,722 but when 
the special dividend rights had been fully satis 
fied they re-sold the shares for £161 ,'213 making, 
it wag contended,, an overall loss on the various 
sales of £1,500,509.

20 It should again be stated that the various 
dealings were not attacked as shams. Nor was it 
suggested that they did not have full legal force 
and effect according to their tenor. In these cir 
cumstances it is not open to doubt that the appel 
lants sold their shares - 161,213 in number - for 
£1,661,722 and that Pactolus Investments Limited 
is now the owner of these income producing assets. 
Nor can it be asserted that the parties did not 
intend to produce this result. That the form of

30 the transactions was induced by consideration of 
the incidence of income tax is, however, unques 
tionable and the submissions made on behalf of the 
Commissioner focus attention on a number of fea 
tures. The creation of special dividend rights, 
the use by Pactolus Pty. Ltd. of moneys received 
by way of dividend to finance its purchase of the 
respondents' shares and the reinvestment of the 
bull: of the purchase money in each of the three 
companies concerned were, it is said, all steps in

40 an arrangement designed to defeat a liability to 
tax on the part of the respondents. But if a lia 
bility to tax wai-i avoided by these transactions it 
was, in the loosw sense already referred to, 
avoided because, when the dividends in question 
became payable, Pactolus Pty. Ltd. and not the 
respondents,' were the owners of the shares and be 
cause that company was a company which traded in 
shares and its operations left room for the con 
tention that comparatively little or no rax could

In the Full 
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H'o „ 56 0
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•- continued.
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be collected from It in respect of its income re 
ceipts for the relevant year-

To my mind the case is vastly different from 
Glarke's Case and Bell's Gasp . As already appears 
the arrangements disclosed by tho evidence in those 
cases had no purpose other than tha avoidance of a 
liability to tax and had no significance beyond 
the achievement of this result. It is true that 
the dealings which were held to be avoided as 
against the Commissioner by the operation of s.260 10 
were legally effective dispositions of property 
but it was Inevitable that they should be regarded 
as having no commercial significance and as serv 
ing no other purpose than,"prospectirely, to trans 
mute income into capital. On this basis s. 260 
applied and its effect on the relevant dealings 
was such as to enable the Commissioner to deny any 
such transmutation and to assert that the particu 
lar receipts were receipts of income. But in the 
present case no such simple solution is possible. 20 
It may be urged that when the arrangements are 
considered in their entirety it is clear that it 
was intended that the bulk of the money paid as 
dividends by the companies concerned should find 
its way Into the hands of tho respondents as cap 
ital and that, in the circumstances, the amounts 
received by them should be regarded as income . 
But this brief statement presents a picture which 
is quite inadequate for the arrangements reached 
much further. The fact is that each respondent 30 
sold and intended to sell shares which were and 
still remain of considerable .value arid, as con 
sideration, for the various transfers the purchaser 
intended to pay and each respondent intended to 
receive the purchase price. Indeed the respondents 
parted with and intended to part with shares which 
constituted practically one-third of the issued 
capital of tho companies concerned and which, not 
withstanding the new issue which was subsequently 
made, remained a substantial holding in those 40 
companies. That it was profitable for Pactolus 
Pty. Ltd. to pay so much for the shares resulted 
from che circumstances that it was a company, that 
its operations, were of a particular character and 
that it was intended that the special dividend 
rights attached to the shares would, be discharged 
within a short space of time. But although these 
circumstances may have produced features which ap 
pear to bo artificial their presence is by no moans
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fatal to the respondents' contentions. As was 
conceded on behalf of the Commissioner the dealings 
were within the capacity of tho companies concerned 
and were genuine and effective and, in theja 
circumstances, ii: cannot be said that the arrange 
ments had no purpose or significance other than 
tho avoidance, of income tax. Whilst the various 
dealings were designed to ensure that no tax lia 
bility should aritie as far as the respondents were

10 concerned their purpose and object was to divest 
tho respondents of a substantial part of their 
existing holdings and to ensure that at no time 
in the future would they derive income from them. 
They were at liberty to sell their shares and when 
they sold them they did so by dealings which were 
genuine and effective sales. Paofco5.ua Pty. Ltd. 
having purchased them, became entitled to valuable 
income earning asuets and nothing emerges upon a 
consideration of the arrangements in their entirety

20 to strip any of tho relevant dealings of its com 
mercial significance. it was, of course, other 
wise in pJLjarkeJj_^Caa£ and Bell' s Caso . In these 
circumstances it is impossible to say that tho sole 
purpose of tho arrangements was, in tho language 
of s. 260, to avoid any duty or liability imposed 
by the Act and, accordingly, the condition prece 
dent to the operation of s. 260 has not been es 
tablished.

But even if I thought otherwise I would agree 
30 with Kitto J. that s. 260 would not entitle the

Commissioner to treat the amounts actually received 
by tho respondents as income. In Glarke's Case 
and Boll's Case the problem was comparatively 
simple". TEe only practical effect produced by 
the transactions which the Commissioner was entitled 
to treat as void was to transmute prospective in 
come into capital for the facts showed that, in 
neither case, did the taxpayer, in a commercial 
sense, really part with anything. In those oir- 

40 cumstances the annihilation of the arrangements
loft each taxpayer in statu quo. But in the present 
case the respondents parted with assets of con 
siderable value a id it is impossible simply by ig 
noring one part of tho relevant transaction, i.e., 
the transfer of the shares, to characterise the 
actual receipt of the price of the shares as the 
receipt of assessable income. -The appellant 
approaches the problem by asserting that the 
transfers of the shares are to bo rec-arded as void.
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That is to say, the respondents must be regarded 
as the shareholders at all material times." Then, 
the argument proceeds, what happened was, merely,, 
that Pactolus Pty. Ltd. received dividends to 
which it was not entitled and passed them, or some 
part of them, on to the respondents as the share 
holders. This final conclusion, however, does 
not depend merely upon the notional avoidance, as 
against the Commissioner, of the several transfers; 
it can be reached only by taking a further notional 10 
step for the purpose of giving a new colour or 
character to the'payments, that is, by attributing 
to Pactolus Pty. Ltd. an intention to account to 
the respondents for the dividends received by it. 
But it is abundantly clear that nothing was further 
from the minds of the parties. The amounts paid 
by Pactolus Pty. Ltd. were pold in respect of a 
price legally payable and, although the notional 
annihilation of the transfers may, again notionaXLy, 
leave those amounts without a character it cannot 20 
operate to invest them with a new character. Again 
it should be stressed that the problem in Glarke's 
Case and Bell's Case was quite different. In each 
of those cases the dealings between the respective 
parties were, as already appeals, set up as a 
facade and upon its removal a state of affairs 
which involved the taxpayer in a tax liability was 
left exposed. But, even if the section may be 
invoked where dealings which have no real commer 
cial significance have taken place, the same ob- 30 
servation is not open in these circumstances. In 
a case such as the present the section may notion- 
ally annihilate the transfer of the shares in 
question and it may operate to divest the purchase 
price of its true character but this is far from 
saying that it can operate to invest the payments 
with a completely new character and one which is 
completely foreign to the circumstances in which 
they were made.

The challenged assessme-nts Include as the 40 
assessable income of each respondent, not only the 
amounts actually received by them, but, in the 
aggregate, the whole of the moneys paid as divi 
dends by the three companies concerned and received 
by Pactolus Pty. Ltd. Nevertheless the more ro- 
.stricted view was put on behalf of the appellant 
as an alternative and since, as it seems to me, 
that view involves consideration of matters which 
are relevant in determining whether s. 260 may be
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Invoked ab all, it hag been convenient to consider 
the alternative view first. But in reaching the 
conclusion that this view should be recocted 
enough has been said to indicate why it is Impossible 
to ma'intain that tho payments to Pactolus Pty. 
Ltd, whan, ma do by the companies concerned could, 
in any way, be regarded as income derived by the 
respondents. Thoy were paid to- and received by 
Pactolus Pty. Ltd. as moneys to which that com- 
pany was entitle'd and the notional annihilation 
even of every one of the steps in the arrangements 
under consideration cannot enable the Commissioner 
to treat those payments as having been received on 
account of or for the benefit of the respondents.

The extent to which the annihilation of an 
offending arrangement will assist the Commissioner 
is well illustrated by the decision in War Assets 

v. Federal Commissioner of Taxation
(91 C.L.R. 53) and it Is not out of place to quote 
again the two passages from Glarke's Case (supra) 
which wore cited in that case. Speaking of s.260 
it was said : -

"in its application perhaps It can do no more 
than destroy a contract, agreement or arrange 
ment in the absence of which a duty or liability 
would subsist. Where circumstances are such 
that a choice is presented to a prospective 
taxpayer between two courses of which one will, 
and the other will not, expose him to liability 
to taxation, his deliberate choice of the 
second course cannot readily be made a ground 
of the application of the provision. In such 
a case it cannot be said that, but for the con 
tract, agreement or arrangement impeached, a 
liability under the Act would exist. To in 
validate the transaction into which the prospec 
tive taxpayer in fact entered is not enough to 
impose upon him a liability which could only 
arise out of another transaction into which he 
might have entered but in fact did not enter. 
Where, however, the annihilation of an agreement 
or arrangement BO far as It hag the purpose or 
effect of avoiding liability to income tax 
leaves exposed a set of actual facts from which 
that liability does arise, the provision effec 
tively operates to remove the obstacle from the 
path of the Commissioner and to enable him to 
enforce the liability".
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and that :-

"The section is, of course, an annihilating 
provision only. It has no further or other 
operation than to eliminate from consideration 
for tax purposes such contracts, agreements and 
arrangements as fall within the descriptions it 
contains. It assists the Commissioner, in a 
case like the present., only if, when all con 
tracts, agreements and arrangements having such 
a purpose or effect as the section mentions are 10 
obliterated, the facts which remain justify the 
Commissioner's assessment".

For the reasons given I am of the opinion that 
s. 260 has no application to these appeals and that, 
even if it has, it does not asr-ist the appellant 
in upholding the assessments either wholly or in 
part.

In conclusion I desire to reiterate that the 
decision in this case depends essentially upon the 
meaning to'be attributed to the'wide and uncertain 20 
words of s. 260 and to add that, in attempting to 
give some reasonably precise and practical meaning 
to the section for the purpose of reaching a de 
cision, I have failed to derive any assistance 
from current aphorisms which tend to obscure rather 
than reveal the solution. Nor have I found 
helpful observations such as those made by Viscount 
Simon in Latilia v. Inland Revenue Commissioners 
(1943 A.C. 377 at p. 381) concerning which I find 
myself in full agreement with the remarks of Jor- 30 
dan C.J., in the Estate of William Vicars (45 S.R. 
(N.S.W.) 85).
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In the Pull 
Court of the 
High Court of 
Australia.

No.57.

Orders of the 
Pull Court in 
the case of 
Lauri Joseph 
Newton, 
31st May 1957.

THIS APPEAL from the Order made on the 15th day 
of August 1956 by his Honour Mr. Justice Kitto a

20 Justice of the High Court of Australia upon the 
hearing of an Appeal by Lauri Joseph Newton under 
the Income Tax Assessment Act 1936-1949 and The 
Social Services Contribution Assessment Act 1945- 
1948 against an amended assessment of income tax 
and social services contribution issued on the 9th 
day of January 1953 based on an income derived 
during the year ending the 30th day of Juno 1950 
coming on for hearins before this Court at Mel 
bourne on the llth, 12th, 15th, 16th, 17th, 18th

30 and 19th days of October 1956

UPON READING the transcript record of the proceed 
ings herein and'UP ON HEARING Mr. Tait and Mr. D.I. 
Menzies both of Queen's Counsel and Mr.Aickin of 
Counsel on behalf of the above-named Appellant and 
Mr. Bggleston, Mr. Macfarlan and Mr. Kerrlgan all 
of Queen's Counsel and Mr. Nimmo of Counsel 
on behalf of the above-named Respondent THIS 
COURT DID ORDER on the said 19th' day of 
October 1956 that this Appeal should stand
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for judgment AND the same standing for judgment 
this day accordingly at Melbourne THIS COURT DOTE 
ORDER that this Appeal be and the same is hereby 
allowed AND THIS COURT DOTH FURTHER ORDER that 
the said Order made by his Honour Mr.Justice Kilto 
on the loth day of August 1956 be and the same is 
hereby set aside AND in lieu thereof THIS 
COURT DOTH ORDER that the Appeal by the above- 
named Respondent from the said amended Assessment 
be and the same is hereby dismissed with costs 10 
AND THIS COURT DOTH FURTHER ORDER that the costs 
of the Commissioner of Taxation of this Appeal and 
of the proceedings before his Honour Mr. Justice 
Kitto be taxed by the proper officer of this Court 
and when 30 taxed and allowed be paid by the above 
named Respondent to the above named Appellant AND 
THIS COURT DOTH FURTHER ORDER that the parties be 
at liberty to apply as they may be advised.

BY THE COURT
M. DOHBRTY 20 

PRINCIPAL REGISTRAR.

IN THE HIGH COURT OF AUSTRALIA 

PRINCIPAL REGISTRY

No.28. 1956

ON APPEAL PROM AN ORDER OF THE
HONOURABLE SIR PRANK WALTERS KITTO A

JUSTICE OP THE HIGH COURT OP AUSTRALIA

BETWEEN; THE COMMISSIONER OP TAXATION OP
————— THE COMMONWEALTH OP AUSTRALIA Appellant

- and - 

LAURI JOSEPH NEWTON Respondent 30

BBPORE THEIR HONOURS THE CHIEF JUSTICE
SIR OWEN DIXON, MR. JUSTICE McTlSRNAN,

MR.JUSTICE WILLIAMS, MR.JUSTICE FULLAGAR
AND MR. JUSTICE TAYLOR

FRIDAY 51st DAY OP MAY, 1957

THIS APPEAL from the Order made on the loth day 
of August 1956 by his Honour Mr. Justice Kitto a 
Justice of the High Court of Australia upon the
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hearing of an Appeal by Lauri Joseph Newton under 
the Income Tax and Social Services Contribution 
Assessment Act 1936-1950 against an amended assess 
ment of income tax and social services contribution 
issued on the 9th day of January 1953 based on 
income derived during the year ended the 30th day 
of June 1951 coming on for hearing before this 
Court at Melbourne "on the llth, 12th, 15th, 16th, 
17th, 18th and 19th days of October 1956.

10 UPON READING the transcript record of the proceed 
ings herein and UPON HEARING Mr. Tait and Mr. D. 
I. Menzies both of Queen's Counsel and Mr. Alckin 
of Counsel on behalf of the above-named Appellant 
and Mr. Bggleston, Mr- Macfarlan and Mr.Kerrigan 
all of Queen's Counsel and Mr. Mmino of Counsel on 
behalf of the above-named Respondent THIS COURT DID 
ORDER on the said 19th day of October 1956 that this 
Appeal should stand for judgment AED the same standing 
for judgment this day accordingly at Melbourne THIS

20 COURT DOTH ORDER that this Appeal be and the same 
is hereby allowed AND THIS COURT DOTH FURTHER 
ORDER that the said Order made by his Honour Mr. 
Justice Kitto on the 15th day of August 1956 be 
and the same is hereby set aside AND in lieu 
thereof THIS COURT DOTH ORDER that the 
Appeal by the above-named Respondent from the said 
amended assessment be and the same is hereby dis 
missed with costs AND THIS COURT DOTH FURTHER 
ORDER that the costs of the Commissioner of Taxa-

30 tion of this Appeal and of the proceedings before 
his Honour Mr. Justice Kitto be taxed by the proper 
officer of this Court and when so taxed and allowed 
be paid by the above-named Respondent to the above 
named Appellant AND THIS COURT DOTH FURTHER ORDER 
that the parties be at liberty to apply as they 
may be advised.

BY THE COURT

M. DOHERTY 

PRINCIPAL REGISTRAR.

In the Full 
Court of the 
High Court of 
Australia.

No.57.

Orders of the 
Full Court in 
the case of 
Lauri Joseph 
Newton. 
31st May 1957 
- continued.
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In the 
Privy Council

No.58.

Order in Council 
granting Special 
Leave to Appeal 
to Her Majesty 
in Council.

Slat October, 
1957.

L.S'.

; No. 58.

ORDER .IN COUNCIL GRANTING SPECIAL. LEAVE 
TO APPEAL TO HSR MAJESTY IN COUNCIL

AT TED? COURT AT BUCKINGHAM PALACE 

The 31st day of October, 1957

PRESENT 

.THE QUEEN'S MOST EXCELLENT MAJESTY

LORD PRESIDENT 

EARL OP PERTH

CHANCELLOR OP THE
DUCHY" OP LANCASTER 

MR, WALKER-SMITH

WHEREAS there was this day read at the Board a 
Report from the Judicial Committee of the Privy 
Council dated the 16th day of October 1957 in the 
words following viz .:-

"Whereas by virtue of His late Majesty King 
Edward the Seventh's Order :in Council of tho 
18th day of October 1909 there was referred 
unto this Committee a humble Petition of (1) 
Lauri Joseph Newton (2) Lionel Newton (3) Henry 
jamas Lane (4) Leonard Alfred Ponton (5) Stella 
Maude Adeline Lane (6) Prancie Una Christian 
and (7) the Trustees of the Estate of Robert 
Nathan deceased In the matter of fourteen Appeals 
from the High Court of Australia between the 
Petitioners (Respondents) and the Commissioner 
of Taxation of the Commonwealth of Australia 
Respondent (Appellant) setting forth that the 
Petitioners seek special leave to appeal from a 
majority Judgment of the High Court of Australia 
allowing an Appeal by the Respondent and con- 
firming^amended assessments of the said Respon 
dent imposing upon the Petitioners liability to 
pay in addition to the amounts of tax already 
paid by them under the original assessments for 
the relevant financial years a further sum in 
excess of £1,853,000 (one-third of which was 
imposed by way of penalty) in respect of divi 
dends alleged to have been received by them 
from certain companies: that the amended as 
sessments of the Respondent (numbering fourteen 
in all) were made by him ox parte and without
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any hearing but on an 'Appeal' by the Petition 
ers Kitto J. sitting as the High Court of 
Australia in its original jurisdiction on the 
15th August 1956 set aside all the amended 
assessments: that the Respondent appealed to 
the Pull Court of the High Court of Australia 
and that Court on the 31st May 1957 allowed 
the Appeals MoTiernan Williams and FuHagar JJ . 
delivering separate judgments allowing the Ap 
peals Taylor J. delivered a dissenting Judgment 
and Dixon C.J. saying that he agreed in all 
substantial respects with the view expressed 
by Williams and Pullagar JJ.: that the several 
Appeals of the Petitioners were heard together 
pursuant to an Order of the said High Court: 
And humbly praying Your Majesty in Council to 
grant the Petitioners special leave to appeal 
from the Judgment of the Pull Court of the 
High Court of Australia dated the 31st day of 
May 1957 and that the Appeals may be consolida 
ted and heard together or for further or other 
Order:

"THE LORDS OP THE COMMITTEE in obedience 
to His late Majesty's said Order in Council 
have taken the humble Petition into considera 
tion and having heard Counsel in support thereof 
and in opposition thereto Their Lordships do 
this day agree humbly to report to Your Majesty 
as their opinion that leave ought to be granted 
to the Petitioners to enter and prosecute their 
Appeals against the Judgment of the Pull Court 
of the High Court of Australia dated the 31st 
day of May 1957 upon depositing In the Registry 
of the Privy Council the sum of £400 as se 
curity for coats and that the Appeals ought to 
be consolidated and heard together on one 
printed case on each side:

"And Their Lordships do further report to 
Your Majesty that the proper officer of the 
said High Court ought to be directed to trans 
mit to the Registrar of the Privy Council 
without delay "an authenticated copy under seal 
of the Record proper to be laid before Your 
Majesty on the hearing of the Appeal upon pay 
ment by the Petitioners of the usual fees for 
the same."

In the 
Privy Council

No.58.

Order in Council 
granting Special 
Leave to Appeal 
to Her Majesty 
in Council.

31st October, 
1957 - 
continued.

HER MAJESTY havine taken the said Report into



132.

In the 
Privy Council

No.58.

Order in Council 
granting Special 
Leave to Appeal 
to Her Majesty 
in Council.

31st October, 
1957 - 
continued.

consideration was pleased by and with the advice 
of Her Privy Council to approve thereof and to 
order as it is hereby ordered that the sama be 
punctually observed obeyed and carried into exe 
cution.

Whereof the Governor-General or Officer adminis 
tering the Government of the Commonwealth of 
Australia for the time being .:nd all other 
persons whom it may concern are to take notice 
and govern themselves accordingly.

W. G. AGNHVV.

1C
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B X H IB ITS Exhibits

EXHIBITS TENDERED ON BEHALF OP APPELLANTS

"A.I" Documents forwarded to the High Court of A.I. 
Australia by the Respondent pursuant to 
Order 65, Rule 8 of the High Court Rules 
(soo Documents numbers 1 to 50)(Volume I)

"A.2" Mutual Admissions of Pact (see Document A.2. 
Number 51 - Volume II page 1) .
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ANNEXURES TO MUTUAL ADMISSION OF FACT WHICH ARE RELEVANT TO THESE APPEALS 
of Exhibit "A. 2")

A N N E X U R E NO . 3

LANE'S MOTORS PTY. LIMITED BALANCE SHEET AS AT 30th JUNE, 1949

LIABILITIES

£245,000
5, OOP

£250,000

7,679

237,321
5,000

AUTHORISED CAPITAL
245,000 Ord. Shares @ £1 

5,000 Pref. M @ £1

Loss Unsubscribed Capital 
(Ord.) 7,679 @ £1

PAID UP CAPITAL: 
237,321 Ord. Shares @ £1 

5,000 Pref. " @ £1
TAX PAID PROFIT RESERVE 
PROFIT &" LOSS'APPROPRIATION A/C
Balance as at 1/7/43 196,075.18. 9 
Less Dividends paid 

Ord. £111,500.0.0 
Pref. 250.0.0 111,750. 0. 0

84,325.18. 9 
Add Profit year endine
30/6/49 £372,608.8.4 

Less Fed. 
IHcT Tax 69,808.10.2 302,799.18. 2
LOANS;
Stella M.Lane 
Robert Nathan
Estate R.T.Lane 
Estate Mrs .C.Nathan 
L. J. Newton 
L. Newton 
Mrs. F. Christian 
Estate J. Nathan 
Collins Motors Pty. Ltd. 
Motor & General Agency 
H. J. Lane

SUSPENSE ACCOUNT;
C.D.D.Pendinsr Price 
adjustments"

Vehicles for delivery 
in Britain, paid in 
advance

242,321. 0. 0
250. 0. 0

387,125.16.11 629.696.16.11

17,189. 2. 7
34,379. 4. 0
17,189.12. 0
7,081. 4.10
7,081. 4.10
7,081. 4.10
7,081. 4.10
6,054. 4. 0

52,264.11. 8
245. 0. 0

8,562.18. 1 164,009.11. 8

236.12. 0

13,133. 0. 6
RESERVES - Defective parts 
SUPERANNUATION FUND 
SUNDRY CREDITORS: 
Deposits on new vehicles 

(see Contra)

13,369.12. 6
172. 0. 8 13,541.13. 2

670.16. 3
146,643.17.10

94,752. 0. 0

ASSETS 
GOODWILL
LAND & BUILDINGS;

Launceston Property 
Little Collins Street 
Exhibition Street Land 
Exhibition Street Buildings 
Dorcas Street Leasehold 
Clifton Hill Property

PLANT & MACHINERY 2,497. 5.10
Less Provision for 
Depreciation
Office Furniture 
Less Provision for 
Depreciation

2,000. 0
16,850, 0
40,000. 0
58.693. 2

. 0

. 0

. 0

. 1

22,800. 0. 0

4,970.11.10
1,425.Id.10325,957. 4. 9

506. 4. 4 2,190.19J 6
428.16. 0

65.12.11
SHARES IN OTHER COMPANIES 
LOANS; 
Melb. Motor Engin. 4,000. 0. 0

365. 5. 1 2,554. 2. 7
83,859. 0. 0

Chrysler Dodge
W. B. Thomas 
C. Chambers

SUNDRY DEBTORS:

_105. 0. 0
110. 0. 0
52.10. 0

96,530. 1. 1
94,752. 0. 0Less Contra

Less Provision Bad Debts 
SUNDRY CHARGES OUTSTANDING 
COMMONWEALTH BONDS 
STOCK;
Morris Division
Chrysler Division
Truck Division

TOTAL NEW CAR DEPARTMENT
Service Division
Garage
Spare Parts

Stock in Transit and Remittances 
paid in advance:
Nuffield (Aust.) P/L. New
Vehicles & Spare Parts 

Chrysler Corp.Canada " " 
Chrysler Corp. U.S.A.(Spare

I Parts)
Cash in hand
E.S.& A.Bank Ltd., South Melbourne

4,105. 0. 0

162.10. 0

1,578. 1. 1
450. 0. 0

£ 954,562.15.10

4,267.10. 0

1,128. 1. 1
484. 1. 4

51,508. 2. 6

57,299.19., 7
157,050.19. 4
128,769. 1. 0
545,119.19.11

9,070.17. 8
1,156.14.10

116,650.19. 8 469,958.12. 1

68,372. 4. 4
28,444.13. 6

8,074. 3. 0 104,891. 0.10
2 4.7 

109,172!l6. 1 109,175. 0. 8
£ 954,562.15.10

Exhibits 
A.2.

Annexures to 
Mutual Admissions 
of Fact (Part of 
Exhibit IIA. P ")

Annexure 3

Lane's Motors 
Pty. Limited.

Balance Sheet
as at
30th June, 1949.
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A F " T E X U R NO. 6.

NEAL'.<- MOTORS PTY. LIMITED - BAL^CB SHEET AS OF 50th JUNE, 1949

LIABILITIES

AUTHORISED ORDINARY CAPITAL 
(145,000 Shares of £1 each) 
Less Unsubsoribed Capital

Paid Up Ordinary Capital 
AUTHORISED PREFERENCE CAPITAL 
(5,000 Shares of £1 each)

LOANS;
Motor Repairs Pty. Ltd.
Overland (Vie.) Pty. Ltd.
Nathan, R.
Christian, P.M.
Lane, H.J.
Lane, Estate of the late R.T.
Nathan, Estate of late C.
Nathan, Estate of late J.
Newton, L.J.
Newton, Lionel

SUNDRY CREDITORS

TAX PAID PROFITS RESERVE ACCOUNT 
APPROPRIATION ACCOUNT 
Balance 1/7/48
Less Preference Dividend 

Paid £ 250. 0. 0 
Ordinary 
Dividend 62,500. 0. 0

Less Federal Income Tax

Add Net Profit for Year

£145,000. 0. 0 

55,668. 0. 0

109,332. 0. 0
5,000. 0. 0

11,217. 3. 6
124,750. 3. 6
55,1?3. 8.11
4,198. 9. 5

22,960. 1. 0
4,673. 2. 2
4,198. 9. 5
4,231.10. 2
4,198. 9. 5
4,198. 9. 5 239,749. 6.11

38,798.12. 3

26,103.13. 4

171,439. 2. 0

62,530. 0. 0
108.889. 2. 0
55,692. 0. 0
73.197. 2. 0

195,241. 8.10 268,438.10.10

ASSETS

GOODWILL
AND BUILDINGS

Exhibition Street 
Sturt Street 
Lonsdale Street 
23 Punch Lane

PLANT
Loose Tools 
Plant and Machinery 
Office Furniture

LOANS 
Autocraft Pty. Ltd.

SHARES IN OTHER COMPANIES

STOCK ON HAND
New Cars
Spare Parts and
Accessories 

Service Station
SUNDRY DEBTORS 
•SALES TAX PAID IN ADVANCE 
iOMMONWEALTH BONDS 

PITTANCE AC C OUHT 
CASH;
English Scottish & 
Australian Bank
Petty Cash

£ 10,820. 0. 0

£ 36,000. 0. 0
1,348.15. 0

17,483. 8. 0
4,600. 0. 0

38. 6. 7
2,844. 2. 0
1,095.10. 0

59,432. 3. 0

3,977.18. 7

48,700. 0. 0
77,568.15. 0

224,981. 0. 0

26,755. 3. 0
2,054, 0.10 253,770. 3.10

48,156.16. 5
49.13. 0

54,565.18. 0
5,228, 9. 8

125,047. 5.10
105. 0. 0 125,152. 5.10

Exhibits 
A.2.

Annexures to 
Mutual Admissions
of Fact (Part of 
Exhibit "A.2")

Annexure 3.

Neal's Motors 
Pty. Limited.

Balance Sheet
as on
30th June, 1949.

£ 687,422. 3. 4 £ 687,422. 3. 4

I bea; to report that I have audited the Accounts of Neal's MotorsPty. Ltd. for the twelve months: ended 30fch 
June7 1949. I have obtained all the information and explanations required in the course of my audit. In my 
opinion the accompanying Balance Sheet is properly drawn up and exhibits a true and correct view of the ssate 
of the Company's affairs at 30th Juno, 1949, and the attached Profit and Loss Account is also properly drawn 
up and exhibits a true and correct view of the results of the business of the Company for the year. Both are 
in accord with the best of the information and explanations given to me, and are as shown in the books of the
C OBTDanY.

J (Signed) L. B. WALLACE,
Auditor.
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ANNBXTTRB No. 9. 

MELFORD MOTORS PTY. LIMITED - BALANCE SHEET AS ON 50th JUNE, 1949

AUTHORISED CAPITAL
LIABILITIES 

50
(50,000 shares of £1 each) 

Less UNSUBSCRI3ED CAPITAL 33

,000. 0. 0 

,494. 0. 0
PAID UP CAPITAL

TAXED PROFITS RESERVE ACCOUNT
SHAREHOLDERS' DIVIDEND ACCOUNTS
RESERVE FOR INCOME TAX
CHARGES IN ADVANCE
SUNDRY TRADE CREDITORS
SUNDRY CREDITORS -

Allowance New Vehicles
Audit Fees
Building - Repairs and
Maintenance

Car & Truck Purchases
Car & Truck Sales
Commission
General Expenses
House Car Expenses
Insurance House
Insurance Outside
Material in Shop
Rates and Taxes
Rent Paid
Repair Purchases
Sales Expense
Service Account
Spare Parts Sales
Spare Parts Expenses
Superannuation Fund
Telephones
Tools
Used Vehicle Purchases
Wages
Workshop Expenses

25. 1
184. 5

228. 0
535. 9

13,159. 2
1,309.17

231. 1
3. 0

20.17
1,623. 0

21. 7
82.18
50. 0

431.15
202.13
380.11

1,378. 0
3.19

98.11
48.10
15. 2

330. 0
155.10
77. 2

. 0

.11

. 0

. 0

. 4

. 1

. 6

.11

. 9

. 6

. 6

. 4

. 0

. 8

. 2

. 1

. 2

. 3

. 5

. 6

. 6

. 0

. 6

. 1

PROFIT AND LOSS APPROPRIATION ACCOUNT

16j506. 0. 0
192,449. 0. 0
51,800. 0. 0
41,800. 0. 0
4,412. 2. 3
7,535. 0. 0

20,595.18. 2

134,629.13. 5

£ 469,727.13.10

ASSETS
GOODWILL 6,500. 0. 0
M. McGRATH PTY. LTD.
FREEHOLD LAND AND BUILDINGS -

Elizabeth Street 81,686. 8. 7 
Capel Street 6,600. 0. 0

LEASER OLD LAND AND BUILDINGS 5,922. 0. 0
Less Depreciation 680.10. 0

ROYAL AGRICULTURAL SHOW
STAND AS ON 50/6/48 220. 0. 0

Less Depreciation 50. 0. 0
GARAGE EQUIPMENT AS ON
30/6/48 2 , 6V9 . IS . 3

Add Additions 1,698. 8. 3
4,378. 1. 6 

Less Depreciation 648. 1. 6
FURNITURE & FITTINGS AS
ON 30/6/48 1,520. 0. 0

Add Additions 1,910.17.10
3,430.17.10 

Less Depreciation 600.17.10 ,
COMMONWEALTH WAR LOAN f
STOCKS ON HAND - :;;

New Vehicles 50,632. 0. 0 
Used Vehicles 3,465. 0. 0 
Spare Parts 114,345. 0. 0 
Repairs 22 f Oil. 0. 0

SUNDRY DEBTORS ON OPEN
ACCOUNT 85,369.14. 6

Less Reserve for Bad Debts 20,000. 0. 0
SUNDRY DEBTORS ON HIRING AGREEMENTS
CASH ON HAND
ENGLISH SCOTTISH AND AUSTRALIAN
BANK LTD. , ( S OUTH MELBOURNE )
SUNDRY DEBTORS AND PRE- PAYMENTS -

Advertising 324.11. 5 
Building Reinstatement 

& Restoration 2,769.12. 3 
Capel Street Rent 20. 0. 0 
Spare Parts Purchases 1,050.19. 4

1,600. 0. 0

88,286. 8. 7 

5,241.10. 0

170. 0. 0 

3,730. 0. 0

2,830. 0. 0 
20,000. 0. 0

190,453. 0. 0

65,369.14. 6 
43,002.17.10 

82.10. 0

38,296. 9.11 

4,165. 3. 0
£ 469,727.13.10

I report that I have audited the books and accounts of MELFORD MOTORS PTY. LTD. for tha year ended 30th June, 
1949, and in my opinion the annexed Balance Sheet sets out a true and correct view of the position of the Com- 

s affairs according to the best of my information and explanations given to me and as shown by the books.
(Signed) L. B. WALLACE, F.C.A. (Aust.)

Auditor.

Exhibits 
A.2.

Annexures to 
Mutual Admissions
of Fact (part of 
Exhibit "A,2")

Annexure 9
Melford Motors 
Pty. Limited

Balance Sheet
as on
30th June, 1949.
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AN N E X_ U _R_B Mo. 12^

LETTER, J.V. RATCLIFFE TO L.B. WALLACE, 
AMD ENCLOSURES

JOH" V. RATCLIFF3 . A.P.A. Chambers, 
53, Martin Place,

SYDNEY, N.S.W. 
30th September 1949.

Mr. L.B.. Wallace,
Char tared Accountant (Aast.)
60, Collins Place,
MELBOURNE .

Dear Lionel,

other G ompanles

I am- enclosing herewith five copies of the 
following documents relating to the Ajax Insurance 
Co. "Limited, namely ;

( 1') Memorandum of alterations to be made in 
the Articles of Association.

(2) Memorandum of matters to be covered in 
the contract for the sale of the "A" 
shares .

(3) Memorandum containing calculations of 
prices for the "A" shares and of the new 
.Preference Capital to bo issuod.

pivo copies of a memorandum similar to that 
referred to in 3 are also enclosed for Neal's 
Motors Pty. Ltd., 'Lane's Motors Pty. Ltd., and 
Me 1 ford Motors Ply. Ltd,

As regards these last mentioned Companies, I 
have not compiled a memorandum similar to 1 and 2 
above, as these should be the same excepting thai- 
Mr. Bunny will have to keep in mind that in each 
of these cases, there are 5,000 Preference Shares, 
tho rights of which must bo preserved. Further the 
calculations which I have made disregard , the divi 
dends on these 5,000 Preference Shares, and, in fact 
tho dividends on the "A" shares have boon calcula 
ted to absorb tho whole of tho 1949 profits. I 
think that in ordor to avoid adjustment of tho cal 
culations including the prices for tho !I A" Sharos 
etc., tho simplo way of making the adjustment will

Exhibits 
A.2.

Annexures to
Mutual
Admissions of 
Fact (Part of 
Exhibit "A.2")
Annexure 12.
Letter, 
J.V.Ratcliffe 
to L.B.Wallace, 
and enclosures.

30th September, 
1949.
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Exhibits 
A.2.

Annexures to 
Mutual
Admissions of 
Faot (Part of 
Exhibit "A.2")

Annexure 12.

Letter, 
J.V.Ratoliffo 
to L.B.Wallace, 
and enclosures

30th September, 
1949 - 
continued.

be to add to the 1950 interim dividends proposed 
to be paid by these Companies, an amount of £250 
which will balance the part of the 1949 profits 
which will go to the holders of these Preference 
Shares. As~regards the £250 for these Proferen.ee 
dividends for 1950, these will be paid in addition, 
when due, as the 1950 profits should, in every case, 
be exceeded by more than £250, the interim divi 
dends proposed to be declared (after the addition 
of £250 in respect of the 1949 adjustment).

I suggest that the figures be checked first 
as regards"the amount of new capital to be issued 
and that you let me know as early as possible 
whether the amounts suggested by mo are adequate 
or whether any amendment, by way of reduction or 
increase is desired. At this point, I think it 
is only necessary really to determine that the 
amounts to be applied for are adequate because, 
after the permission is granted, the Company 
concerned need not issuo the full amount statod in 
the permit.

1 will proceed with the completion of the 
draft applications to the Capital Issues Board but 
will await your reply before having these typed 
for signature.

With kind regards,
Yours truly, 

(Sgd.) JOHN,

10

20

AJAX INSURANCE COMPANY LIMITED
MEMORANDUM OF ALTERATIONS TO BE MADS IN ARTICLES 

(!) Nominal Capital
If this is not sufficient to cover an issue 

of 210,000 shares, it should be increased to per 
mit of this issue.

Present Ordinary Shares into "A" Share s 
"Btr~3harea;and

Provide that the "A" Shares shall have the 
following rights:

(a) A preferential right to the whole of the 
dividends distributed by the Company 
(other than out of tax paid profits) until 
dividends totalling £7/12/6 per share 
have been paid .

30

40



(b) A preferential right to dividends distri 
buted out of tax paid profits until theae 
amount to £1/7/6 par sharo.

(c) No right to furthur participation 3n prof 
its upon the satis faction of rights (a) 
and (b), except a preferential dividend 
at tha rate of 5/J por annum, accruing as 
from the list January 1950 - such dividend 
to bo cumulative.

10 (d) Upon liquidation of the Company, or upon 
a reduction of capital, a right to £1 por 
share in respect of capital, together with 
dividends unpaid and accrued due to date 
of repayment of the capital.

(e) No alteration, modification or abrogation 
of rights of the "A" shares to be made, 
except with the consent of the holders of 
the "A" shares.

( 3 ) Reji trie t ions on Transjf er:
20 Restrictions on transfer (other than the 

general restriction which is necessary in a Pro 
prietary Company) to be removed. If a Branch 
Register in set up it may be possible to remove 
the restrictions on transfer in a simple way by 
providing that the restrictions in the Articles 
shall not be applicable to shares on a Branch Reg 
ister.

Exhibits 
A.2.

Annexures to 
Mutual
Admissions of 
Face (Part of 
Exhibit "A.2")

Annexure 12.

Letter, 
J.y.Ratcllffe 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

The now Preference Shares to be issued as a 
result of the new issue of capital are to rank af- 

30 tor the "A" shares. Tho question of restriction 
on transfer on those shares will have to be dealt 
with also as. in the first place, they will be taken 
up by "p" and sold to the holders of the "B" 
shares, Tho suggestion previously made regarding 
the "A" shares being on a Branch Register and be 
ing exempted from, the special restrictions in the 
Articles nay meet the case of those shares also,

(4) Branch__Re_gi£J^9£:
Provide for the setting up of a Branch Regis 

ter. (The necessary Board Minutes setting up a 
Branch Register in the Federal Capital Territory 
at Canberra will also require to be drafted).
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Latter, 
J.V.Ratcliffe 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

(1)

(2)

AJAX INSURANCE COMPANY^ LIMITED 

CONTRACT FOR SALE OP "A" SHARES

It is proposed that "p" Pty. Limited will pur 
chase all the "A" shares from the present hol 
ders . After "P" Pty. Limited has received 
all the special dividends fro which the "A" 
shares are entitled, that is, when the "A" 
shares become 5f0 Cumulative Preforenco Shares, 
"P" Pty Limited will sell such shares to 
"P" Investments Pty. Limited.
"pit
ted "A"
"B"

Pty. Limited and "p" Investment Pty. Limi- 
are to contract with the Vendors of the 
shares that if they (the holders of the 
shares) decide to convert the Company to a 

Public Company, then "p" Investments Pty. 
Limited will agree to the "A" shares being re 
converted to Ordinary shares and will pay to 
the holders of the "B" sharos, in proportion 
to the number of "B" shares which they hold 
as consideration for the change In the "A" 
(Preference) Shares to Ordinary shares a 
arrived at by taking the net price which 
selling broker or underwriter is willing 
pay to the holders of the "B" Shares at 
time of conversion and deducting therefrom

sum 
the 
to 
the
the

sum of 21/- per share and multiplying such 
difference by the number of "A" Shares. If the 
conversion is made aftor twelve months from 
tho dato of tho Contract, tho deduction previ 
ously mentioned Is to be made at the amount of 
21/6 per share. "p" Investments Pty. Limited 
is not to be bound by this undertaking unless 
the conversion is made within two years of the 
date of the contract,

(3) The holders of the "B" Shares to undertake with 
"P" Investments Pty. Limited that if they do 
not convert the Company to a Public Company 
within a period of two years from tho dato of 
the contract, they will, wil'hln one month of 
being called upon by "p" Investments Pty. 
Limited, put the Articles of Association of the 
Company into such a form that they will meet 
the requirements of the Stock Exchange for a 
listing of the "A" Preference Shares.

(4) Consider whether the "B" holders should be 
given the option In the event that they do 
not desire to carry out the requirements in (3)

10
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30
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10

20

of returning the "A 11 Preference capital. If 
this bo inserted in tho contract., "p" Invest 
ments Pry. Limited would necessarily bo bound 
to consent to tho return of capital.

fcako(5) "? n Pty. Lii:dt;-3d undertakes that It will
up now Preference Shares to an amount of 
£170,000 and thai- Immediately those sharos are 
fullv mid it will sell thorn' to tho holders of 
the "B Share3 in tho proportions in which 
these persons hold tho "R" Shares, provided 
that a holder of "3" Shares may nominate some 
other parson to purchase his proportion of tho 
now Preference Shares.

AJAX IN3URANC3 COMPANY LIMIT3P

(1) Charge taxes paid during 1949 year against 
Taxation and General Reserve and/or charge 
part of provision for tax on 1949 profits' 
against General Reserve, so as to leave profit 
of £72,800 for distribution. If accounts are 
closed this can bo done by minute as at 1/7/1950.

30

(2) 1950 _B_3t imaj: e;
BobarfieIds Ltd. 1949 Div, 
Bobs. 1950 Interim Div. 
I.A.C. Div.

Less Interest 

Add Trading

TAX CALCULATIONS: 1949""

Taxable Income 
included net dividends 
of £41,505
Tax provision

Reserve
Minimum Dividend

£ 34,000 
17,500 
22,500

£ 74,000
__5,000
£ 71,000

59,000
£110,000

£ 06,130

15,550 
£ 72,800

Exhibits

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A. 2-')

Annexure 1.2 ,

Letter, 
J.V.Ratcliffo 
to L.B.Wallace 
and enclosures .

50th So^otomber, 
1949 ~ 
continued.

£ 64,520
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Annexure 12.
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J.V.Ratcliffo 
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30th September, 
1949 - 
continued.

1950 19>50
Taxable Income
includes net dividends 
of £71.000
Tax provision

Re s e rve
Minimum Dividend
Dividend from Reserves

1948 - £ 3,500
1949 - 8,280

£ 110,000

£ 98,500 
__10£§50
£ 87,650

11,780

Declare, say, 

Total Dividends:
£ 76,000

1949
1950

1948 and 1949 
Reserves

Saving in tax

Less Cost - 
See below

£ 64,520 
76,000

—ill^P 
£152,300

£1

Wet Saving
CJ33J: - PuJJlic G ompany Tax : 
1949

10,418 (£152,300 at 
14/6 in £)

25,500
84,918 Plus £500 ad 

justment in 
price, seo 
letter - 
£85,418.

Taxable Income 
Less
I/- on

Tax on Und is t r i bu t e d I no ome :
Taxable Income 

Less Ordinary Tax

Less Super Tax at l/- 
2/- on

£ 86,130 
__ 5_,0_00

81," 130

£ 86,130 
_ 13,330
£ 72,80(5
_ _4_,_0 1 57
£ 68,743

- £ 4,056

£ 6,874 
£ 10,930

10
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1950
Sjuper

10

20

30

I/- on £110,000, lees £5,000 
Tax _on_ Undin tribu te_d__Tnci.qtne:
Taxable Income £110,000 
Less Ordinary Tax 11,500

£ 5,250

Less Super Tax at l/-
on

1949
1950

98, 500 
...5,250

£ 93,250

£ 10,930 
14,575

£ 25,505
£7/12/6 per Share Taxable DlvTdonds" 
£!/ 7/6 Tax paid Dividends
£9/ 0/0 £9 per share on 20,000 Shares 

Add Capital

Less P's Profit

Price - £8/15/- per share 
(reduces P's profit to £25,000)

__9,525 
£ 14,575

£152,500 
_27,500
£180,000 
20,000

£200,000 
_25,500
£174,500 

£175,000

Share s C
i1TT'~Shares - one third of total

(£60,000) - £ 20,000
Capital;

New Capital to be £210,000, made up of -
(1) 40,000 new preference shares of £1 each 

taken up by present holders out of tax- 
free dividend of £40,000;

(2) 170,000 new preference shares of £1 each 
taken up by P. Pty. Ltd. and sold to pres 
ent holders at £1. per share.

P to pay £175,000 leaving present holdors 
with 5/'- per share in cash.

P, Pty. Ltd. will have 20,000 "A" shares 
of £1 each and £5,000 in cash.

Exhibits
A 0
A o *** u

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 12.

Letter
J.V.Ratollffo 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.
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30th September 
1949 - 
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LANES MOTORS PTY. LIMITED (AND SUBSIDIARY;
1949

X Rebates on 
Commonwealth 
Loan Interest 
and Dividends, 
say, £1,246 
allowed.

Taxable Income 
Tax

Reserve 
Dividend

£372,610

1950
Estimated Taxable Income 
Tax

Reserve
Necessary Dividend
Less Reserves- 1948- £14,500 

1949 - £27,252

262,323 
__27_,_232
£235,091

£250,000 
74,750

£175,250
18,525

£156,725

41,732

pay, say

Total Dividends

£113,993 

£125,268

Cost -
1949

1949 £235,000
1950 125,268
Reserves 41,732

£402,0p_q

£372,610 less £5,000 at I/- £ 18,380
£372,610 

Less 6/_ 110,287
£262,323 

Less I/- 18,580
£243,943 at 2/-

1950 - £250,000 less -^5,000 at I/-
£250,000 

Loss 6/- 74,750

£ 24,594 
£ 42,774
£ 12,250

Less l/-

British Service.

£175,250 
12,2hO

£163,000 at 2/-

Total Cost:
1949
1950

Tax-froo Profits

£ 16,500 
£ 23,550

£ 42,774
23,550

£ 71,524

£ 11,490

10
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1949;

Coat

10

Cost:

20

30

Taxable Income 
Tax 5/- and 6/-

Re s o rve 
Dividend

Super Tax 
Part 1IIA Tax

1950;
Taxable Income
Roserve Tax 5/- and 6/-
Reserve
Dividend

Super Tax £ 50 
Part IIIA Tax 440

£490
Total Dividends:

1949
1950

say
Tax saving 
Cost

7,900

~ 5,780 
_ 1 ; 4J56_ 
£ 4,524

6,000
1,550
4,450
1,110

£ 5,540

4,324
5,340

£ 7,664
£ 8,000
£ 6,000
£ 1,200

One-third of 237,321 Ordinary Shares - 
79,107 "A" Shares
Total Dividends:

Lane's Motors Pty. Ltd 
British Service
Taxable Dividends
Add Tax paid Dividend 
(from British Service)
Capital

£402,000 
8,000

£410,000

2,684 
79,107 

£491,791

Exhibij^s 
A«2.

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 12 »

Letter
J.V.Ratcliffe 
to L.3.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

40

Cost - Lane's Motors £71,324
British Service _1,200 £_72,524

Net Price £5/6/- per share £419,267
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Exhibits 
A.2.

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 12.

Letter
J.V.Ratcliffa 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

Tax Saving
Taxable dividends

£410,000 
Less 1/4th 103,500
Tax Liability £307,500
Less Cost 72,500
Net Saving £235,000

New Capital 
Company finds cash

£402^679 
10,005

Dividends - Taxable fc Tax Paid £412,684

"p" finds £6,583 being difference between 
£79,107 in shares and^its profit of £72,524.

Cash for shareholders:
Prom Company £ 10,005 
Prom "p" 6,583 
Total £ 16,588

Capital after completion 

A and B shares 

Now Preference

Add present Preference Capital

£237,321

402,679

£640,000

5,000

10

20

£645,000
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NEAL'S MOTORS PTY. LTD. AND SUBSIDIARI3S.

10

20

30

Nsal's Mot ors Pty. Ltd.
1949;

Taxable Income 
Less 6/-

X Robate on Commonwealth 
Loan Interest and Divi 
dends allowed for £618

£195,241 
57,705 X

1950:

Reserve 
Dividend

> 
»

Taxable Income 
Less 6/-

Reserve

Less 1948 Reserve £ 8,000 
1949 Reserve 14,753

Dividend

Declare, say, £100,000
Total Dividends :

1949
1950
Bx-Res0rves 1948 & 1949

£137,536 
14,755

£122,783

£195,241 
57,705

£137,536 
14,755

£122,783

£ 22,755 
£100,030

£122,783
£100,000

22,755
£245,536

Check re Profit and Loss Appropria 
tion re past profits of £50,000 and 
add if these taxable on distribution 50,000

£295,556
Cost:
———1949 £195,241, less £5,000 at I/- 9,512

£195,241 
Less 6/- 57,705

£137,536
Loss I/- 9,512 £128,024 at 2/- 12,802

£ 22,314

Exhibits 
A.2,

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 12.

Letter
J.V.Ratcliffe 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

TWO YEARS at £22,314 £ 44,628
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Exhibits
A.2.

toAnnexures 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 12.

Letter
J.V.Ratcliffa 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

Overland (Victoria) Pty. Ltd. 
3.949: (all dividend income) 

Declare dividend
Cost - £25,909, less £ 5,000 at l/-

£25,909 
Less I/- 1,045

££5,9_09 
£25,909 
£ 1,045

£24,864 at 2/- £ 2^486
£ 3,531

(Note: Profit and Loss balance of 
£T4~7899 for this Company cannot be 
used with advantage, as there is no 
Ordinary Tax which can be charged 
against it - see notes re Malford's 
Profit and Loss balance).

Doyon Motors Pty. Limited
1948 Reserve £4,000
1949 Taxable Income ——— Tax

Reserve 
Dividend

1950 Estimated Taxable Income 
Tax

Reserve
Dividend
Less Reserves - 1948 - £ 4,000

1949 - _6 
Necessary Dividend, say,

Total Dividends
1949
1950 
Ex-Reserves

£52,000 
£26,000 
£11,000

10

£83,864 
24,950

£58,914 
_6^891 
£52", 02 3 20

£60,000
17,750

£42,250
5,225

£37,025

£10.891 
£26,000

30

£89,000
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1949: - £85,864 leaa £5,000 at l/- £ 15,943

10

20

30

40

£.83,864
Less 6/~ __24,9_50

£58,914 
Leas I/- _J3_,JM5

£54,971 ab 2/-

1950 - £60,COO less £5,000 at l/-
£60,000 

Loss G/- 17.750
£427250 

Less I/- 2,750
£39,500 at 2/-

£ 5,497 
£ 9,440

£ 2,750

Total Cost:
1949
1950

Summary:
Meal's Motors Pty. Limited 
Overland (Victoria) Pty. Ltd. 
Dovon Motors Pty. Limited

£ '6,700

£ 9,440 
£JV700
£16,140

£245,530 
25,909 
89,000

£360,446
a Motors Profit and Loss Balance _ 50,OOP 

Total taxable dividends £410,445 
Reduce to £409,995
"A" Shares 36,444 - one third of 

Ordinaries - 109,332.

Price Calculati pna:
(£ll/5/» per share) Taxable

dividends £409,995 
16/8 " " Tax paid

dividends £50,574
£440,369 

Add Capital 56,444
£476,813 

Less Goat - "p»s" Profit:
Neal«s £44,628 
Overland 3,531 
Devon 16,140 £ 64,259

36,444 shar-ea at £11.6.4. 
per share

£412,554

£412,425

A,2.
Anriexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexuro 12.

Letter
J.V.Rascllffo 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.
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Exhibits 
A.2.

Annexures to 
Mutual
Admissions of 
Fact (Part of 
Exhibit "A.2")

Annexure 12.

Letter
J.V.Ratcllffe 
to L.B.Wallace 
and enclosures.

30th September.
1949 -
c ont inue d.

"p" receives in shares 36,444 "A" Shares 
"p" receives in cash £440,3'59 
"p" pays in cash £412,425

Net Cash £ 27,944 
Add Sharos ._±>. 6 > 444. 

Tota_l £ 64,388 
(Excess £129)

Saying;
Taxable dividends 
Tax at 15/- in the £ 
Lo s s C os t
Net Saving

Note re_l)oclaration
As in the case of Melford, the 

Profit and Loss balance of £50,000 
will not bo distributed as a divi 
dend out of past profits but the 
1950 interim dividend will be in 
creased from £100,000 to £150,000. 
The tax provision will, tli^n bo made 
out of tho Profit and Losu balance 
and the dividend being paid out of 
the taxable income, any oxcoss 
distribution can bo carried forward 
against 1951.

New ^Capital to be issued :

Payments to holders as price 
of "A" shares

Apply for, say 
Add present

" Present Preference Shares
Total

£409,995 
£507,500 
_64_, 388
£243,112

10

20

£412,425 
405,668 
109,552

£515,000 
__5,000
£520,000

30

Note; Suggest issue only 403,314 (or 
some lesser number) and leave 
shareholders with at least £9,111 
in cash, equal to 5/~ per share sold.

Total cash withdrawn:
£ 9,111 
J3 7,944
£37,055

Shareholders 
"P" Pty. Ltd. 40
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MOTORS PTY t LIMITED Exhibits

10

20

1949 Taxable Income
Tax

Reserve. 
Dividend

1950 Sstlmated Taxable Income 
Tax

Reserve 
Dividend
Less Reserves 1948 - £ 6,100 
——— 1949 - 10,720

To?;al Dividends:
1949 
1950 

Rx- Re servos

£19/11/- per share - increase to 
£5/-/- por share - add Tax Paid 

£22/ll/~ 
£!/-/- per share Capital

P'a Profit (see below)

£138,229 
_ 41^000 
£ 97,200 
_ 10/720
£ 86,480

£120,000 
35,750

£ 84,250 
9,425

£ 74,825 

16,820
£ 58,000

£ 86,480 
58,000 
16,820

£161,300

£161,348 
24,759

£186,107 
8,253

£194,360 
29,300

A. 2.
Annexures to
Mutual 
Admissions of 
Pact (Part of 
Exhibit "A.2' 1 )

Annexure 12 .

Letter 
J.V.Ratcliffe
to L.B.Wallace 
and enclosures,

30th September, 
1949 - 
c ont inue d .

30

P'a - to £20 por share

"P" rocaivos 8,253 shares and 
£21,044 In cash - Total £29,297
Calculation of "p'g" profit

1949 Taxable Income £138,229 - 5,000 ——— at l/-

£138,229 
Loss Ord.Tax _41^000

£ 97,200 
Less Super 
Tax 6,661 £90,539© 2/-

£165,060

£ 6,661

9,055 
£ 15,714
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Exhibits 
A '.2.

Annexuras to 
Mutual
Admissions of 
Pact (Part of 
3xhibit 1; A.2")

Annaxura 12.

Letter
J.V.Ratcliffe 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

1950;
Taxable Income £120,000 5,000 @ I/- £ 5,750

£120,000 
Less Ord. Tax __35/750

£ 84,250 
LOSS Super Tax 5,750 78,500 © 2/~ _____7f_§50

£ 13", 600
Total: 1949 15,714 

1950 15,600
£ 29,314

Note; Profit and Loss Appropriation of £32,000 
odd from past years - taxable if distributed - 
subject to check on this, adjust and reduce Bad 
Debt reserves so as to increase this balance to 
£33,012 - to £4 per share. This will increase 
taxable dividends by £4 per share and price by 
same amount. However, the extra distribution 
will not be made out of past profits as such. 
The £33,012 will be added to the proposed in 
terim dividend of £58,000 out of 1950 profits.
When the 1950 accounts are prepared the tax 
provision will be mado out of the £33,012 first. 
Thus the £58,000 and the £33,012 will bo paid 
out of 1950 taxable income and any excess over 
the minimum distribution required will bo car 
ried forward to 1951.

Tax Saving:
Total Dividends (taxable)
As before
Add

Tax at 15/- in £ - 
Less Cost

£161,348 
_33^012
£194,360
£145/770

29,297
£116,473

10

20

30

If the £33,012 cannot, upon Investigation 
be distributed net savins will be reduced 
to £101,714.
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10

New Preference

Price to holders

bo

Le«3 £1 per ahar>e cash to be retained 

Add Profit and Losa Balance

£165,060 
8^2j3

£157,807 
__33_,_012
£190,819

Apply for permit to issue 200,000 now 
preference shares , but issue only 190,819.
The Company will have to find in cash :

For "P" Pty.
For present holders

£ 21,044
8,253

TOTAL £ 29,297

"P" Pty. will hold 8,253 "A" Shares of £1 each 
and cash of £21,044.

Exhibits
A.2.

Annexures to
Mutual
Admissions of 
Fact (Part of 
Exhibit "A.2")
Annexure 12.
Letter
J.V.Ratcliffe 
to L.B.Wallace 
and enclosures.

30th September, 
1949 - 
continued.

20

30

A N N B X U R B NO. 14.

LETT3R L.B. WALLACE TO THE COMMONWEALTH ACTUARY, 
CAPITAL ISSUES BOARD.

The Commonwealth Actuary, 
Capital Issues Board,

Barton, CANBERRA A.C.T.

13th October, 1949

Dear Sir.

RS LANE'S MOTORS PTY. LTD.

I enclose herewith application by the above 
Company for consent to issue 402,679 5% Cumulative 
Preference Shares of £1 each. It is proposed that 
these shares sha.l.l be taken up by the shareholders 
and paid for by them out of funds obtained through 
the declaration by the Company of tax free and tax- 
able dividends or in part by the use of dividends 
previously declared and still owing.

Annexure 14.

Letter
L.B.Wallace to 
the Common 
wealth Actuary, 
Capital Issues 
Board.

13th October, 
1949.
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Exhibits
A.2.

toAnnexures 
Mutual 
Admissions 
Pact (Part of 
Exhibit "A.2")

of

Annexura 14.

Letter
L.B. Wallace
to the
Commonwealth
Actuary,
Capital Issues
Board.

13th October,
1949 -
c ont inue d.

In this latter connection, reference to the 
Balance Sheet as at the 30th Juno, 1949, will show 
that nearly the whole of the amount of the dividend 
declared last year on the Ordinary Shares (total 
£111,500) is still owing to the shareholders. In 
addition to the amounts appearing in tho Profit 
and Loss Appropriation Account, the Company will 
receive tax free and taxable dividends from its 
subsidiary companies which will also be available 
for redistribution. 10

The Company does not wish to directly capital 
ise any profits but prefers to declare dividends 
and allow the shareholders to make application for 
the shares and use the funds from the dividends to 
pay for them. (This procedure is essential in 
regard to any shares which may be taken up and paid 
for by the application of dividends already de 
clared). Therefore, your consent is desired to 
the issue of the 402.679 shares to be paid for with 
cash provided by tax free and taxable dividends 20 
doclarod or to be declared by the Company.

As in the case of the A.}ax Insurance Co. 
Limited, the reason for the issue of Preference 
Shares rather than Ordinary Shares is that I have 
been verbally advised that there is some techni 
cality in connection with Gift Duty which renders 
it advisable for a Private Company such as this to 
issue shares which are obviously not worth more 
than par, and thua avoid any question arising on 
this point. 30

Awaiting the favour of your early reply.
I am,
Yours truly,

(Sgd.) L.B. WALLACE.

Annexure 15.
Application by 
Lane's Motors 
Pty- Limited 
for consent to 
issue capital.

October 1949.

ANNBXURB NO. 15.

APPLICATION BY LANE'S MOTORS PTY. LIMITED 
FOR CONSENT TO ISSUE CAPITAL

NATIONAL SECURITY (CAPITAL ISSUES) REGULATIONS. 
APPLICATION FOR.CONSENT TO ISSUE CAPITAL

This application, relating to a matter which, under 
the National Security (Capital Issues) Regulations,

40
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10

20

30

40

requires the Treasurer's consent, should, when 
completed, be forwarded to the Commonwealth Actu 
ary, Capital Issues Control, Barton, Canberra, 
A.C.T.

1. Name and address of Applicant (i.e,,Solicitor, 
Accountant or otho:- person to whom reply is to be 
sent). Henry J. Lane,

Director, Lane's Motors Pty. Limited
C/~ L.B. Wallace,
Chartered Accountant (Aust.)
60, Collina Place, MELBOURNE, VICTORIA,

2. Particulars of Company -
(a) Name of Company. Lane's Motors Pty. Ltd.

Exhibits

(b) Address

(c)

(a)

89, Exhibition Street, Melbourne, 
Victoria.

Date and State of registration. 8th May, 
1916 - Victoria.

The nature of Company's business. Motor 
Car Distributors .

(e) Are the Company's shares listed on a Stock 
Exchange? No.

If so, gfve current market quotation for 
Buyer - Seller

(f) Is it proposed to apply for listing of the 
C ompany's Sha res ? No.

(g) Has a previous application been made under
the Regulations? No.
If so, the reference number should be quoted 

C.I. No. .....
(h) G-ivo particulars of issues made and calls

on the coTTTDany's share capital sinca 13th
October 19.39.
20/12/46) 5,QCO £1 5/b Preference Shares 

) 5,000 £1 Ordinary Shares. 
10,000 £1 Ordinary Shares. 
2,800 £1 Ordinary Shares.

22/12/47 
22/12/48

Directors -
Name 

Nathan, Robert

Newton, Lionel

Now t on, 
Laurl Joseph

Occupation 
Warehouseman.

Address
Windsor Hotel, 
Spring Street, 
Melbourne, Vie.
44, Hopetoun Road, 
Toorak, Vie.
4, Hamilton Road, 
Malvern, Vie.

o & •

toAnnexures 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 15.

Application by 
Lane's Motors 
Pty. Limited 
for consent to 
issue capital.

October 1949 - 
continued.
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Exhibits 
A,2.

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit I; A.2")

Annexure 15.

Application by 
Lane's Motors 
Pty. Limited 
for consent to 
issue capital.

October 1949 - 
continued.

Name
Thomas, 
William Burton
Lane, 
Henry James

Occupation. 

Director

A cldre ̂ s
63, Cole St. Elwood, 
Vie.
28, Albany Road, 
Toorak Vie.

Present
Nominal

Capital
Present
Subscribed
Capital
Present
Paid-up
Capital

Type of
Share

Ordinary
Preference 5%

Ordinary
Preference

Ordinary
Preference

Type and to
Whom given

No, of
Shares

245,000
5,OOC

237,521
5,000

237,321
5,000

Amount

Amount
of each
share

£1
£1

£1
£1

£1
£1

Rate of
Int.

Total
Capital

£
245,000

5 , 000

237,321
5,000

237,321
5,000

Term
Particulars 
of existing 
debentures, 
mortgages or 
other like 
charges Nil Nil Nil Nil

PARTICULARS OP APPLICATION

Type of 
Share

No. of 
Shares

Value 
of each 
share

Total 
Capital

Amount of 
additional 
capital to 
be issued Preference

Amount pay 
able on 
Capital to 
be issued

402,679 £1 402,679
On appli- On Probable 
cation allotment cans dur 

ing subse 
quent per 
iod of one 
year -

£1

10

20

30

40
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4. If any preferetice shares are included
in the above statement full particu- Five per 
laps of all dividend rights and cent cum~ 
prlvilegas attaching to such shares u.lafive. 
shoul d be s ta t e d

The voting powers and privileges of One vote
each class of shareholders should for each
also bo defined share.

Note, "preference share" means a share of a 
10 company, whether described as a preference

share or otherwise, the owner of which is cr 
may be entitled to a dividend preferential to 
the dividend payable on any other type of share 
issued by that company or which that company 
has power to issue and "preference Stock" has 
a corresponding meaning.

5. State fully the purposes of the proposed issue 
and how the moneys raised will be used. If it 
is proposed to capitalise any account state the 

20 name of the account and when and from what 
source it arose, and whether income tax has 
been paid thereon.
For the Company's business as the present paid- 
up capital is inadequate. It is not intended 
to capitalise any account bub is Intended to 
distribute tax paid and taxable dividends at 
least equal to the amount to be paid on the new 
shares .

6. (a) Is it proposed to acquire any business or to 
30 take over any assets or liabilities? No.

(b) If so, give a brief history of such business 
and support it with certified copies of the 
last three Balance Sheets and Trading and 
Profit and Loss Accounts issued, or such as 
have been Issued, if the business has been 
in existence less than three years. A list 
should be attached showing the value of the 
assets and liabilities to be taken over, as 
certified by the Auditors. Goodwill, or 

40 other intangible assets, should be shown 
separately.

7o (a) Are any payments in cash, fully or partly 
paid shares, debentures royalties, etc, to 
be made lo Vendors? Not applicable

(b) If so, give particulars " "

Exhibits
A ?A « f'-t A

toAnnexures 
Mutual
Admissions of 
Fact (Part of 
Exhibit "A.2")

Annexure 15.

Application by 
Lane's Motors 
Pty. Limited 
for consent to 
issue capital.

October 1949 - 
continued.
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Exhibits 8,
A,2.

toAnnexures 
Mutual
Admit 3ions of 
Pact (Part of 
Exhibit "A.2")

Annexure 15.

Application by 
Lane's Motors 
Pty. Limited 
for consent to 
issue capital.

October 1949 - 
c ont inue d.

State -
(a) Whether the shares will be issued to the 

public or otherwise and whether at a prem 
ium or par. No.

(b) Amount paid or to be
paid to any promoter £ 
(Also state hia name 
and address) £

in cash

in shares
Not applicable.

(c) Amount (if any) paid or payable as commis
sion for subscribing oi> agreeing to sub- 10 
scribe or procuring or agreeing to procure 
subscriptions for any shares or debentures 
of the Company -

Not applicable Amount paid £
Amount payable £

or
Particulars 'of any underwriting or broker
age charges, and the name of the under
writer.

9. Give a brief history of the Company and support 20 
it with -
(a) certified copies of the last two Balance 

Sheets and Trading and Profit and Loss 
Accounts Jssued, arid

(b) copy of the Memorandum and Articles of 
Association. If this has been previously 
supplied, and remains unaltered, a further 
copy is not required.
Since 1916 has imported and sold Motor Ve 
hicles and spare parts. Present franchises 30 
are all Chrysler Lines and all Morris Lines
(a) and (b) - These are attached.

10, If any mortgages or charges are to be issued 
particulars should be given in a separate 
statement of the 'capital consideration, the 
rate of interest, the term of the mortgage, the 
name of the mortgagee, a brief description of 
the assets to be charged, and the purposes for 
which the moneys raised are to be applied.

Not applicable. 40

11. General -
As much further information a 
should be supplied hereunder,

is available 
regarding the
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10

20

following and other relevant matters -

(a) Whether it is proposed to erect or convert 
any premises and, if so f the probable coat 
and data of c ompletion, if a building 
permit is held, give number and amount.

(b) If it is proposed to purchase plant or 
machinery, state its value, when and from 
what country it can be obtained.

(c) The estimated number of persons to be em 
ployed directly by the Company, subdivided 
into males and females, skilled and un 
skilled.

(d) Whether the Company will have to import
any raw materials and, if so, the nature, 
source and estimated annual volume and 
value .

(e) Whether the Company proposes to manufacture 
articles which, up to the present, have 
been mainly imported into Australia.

( f ) The extent to which the Company is engaged
in export trade.

Not applicable. 
covering letter

Please refer to

I HEREBY" CERTIFY that the foregoing statements are 
true and correct in every particular.
Dated this day of October, 1949 

Signature (Sgd.) H.J. Lane.

30

Note. Regulation 24 of the National Security 
(Capital Issues) Regulations reads as follows -

"A person shall not make to the Treasurer, or to 
any officer having duties connected with applica 
tions under any of these Regulations, any statement 
whether oral or in writing, relating to any matter 
dealt with under those Regulations which he knows 
to be untrue in any particular or which is made by 
him without his Laving first made proper inquiries 
to ascertain the truth thereof."

Exhibits 
A,2.

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Anne.xure 15.

Application by 
Lane's Motors 
Pty. Limited 
for consent to 
issue capital.

October 1949 - 
continued.

40
By Authority: L.F. Johns ton, 

Commonwealth Government Printer, 
Canberra.
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Exhibits 
A.2.

Annoxures to 
Mutual
Admissions of 
Fact (Part of 
Exhibit "A.2")

Annexure 20.

Consent by 
Delegate of 
Treasurer to 
Issue of 
Capital by 
Lane's Motors 
Pty. Limited.

17th November, 
1949.

4JL1U3_JC__U R B... No. 20.

CONSENT BY. DELEGATE OF TREASURER TO ISSUE OF 
CAPITAL BY LANE'S MOTORS fTM". LIMITED

C.I. No. 33148
COMMONWEALTH OF AUSTRALIA

National Security (G

Department of the Treasury, 
Canberra A.C.T.

l^ _l3s ue aj^ Re gu la ti on£

CONSENT

In pursuance of the powers conferred by tho 10 
National Security (Capital Issues) Regulations I, 
the Delegate 'of the Treasurer of the Commonwealth 
of Australia, hereby consent to LANE'S MOTORS 
PROPRIETARY LIMITED making an issue of authorised 
capital within a period of Six (6) months from the 
date of this consent by the issue at par of not 
more than Four hundred and two thousand six hundred 
and seventy-nine (402,679) Five per cent (5$) Non- 
participating Cumulative Preference Shares of a 
nominal value of One pound (fil) each for cash sub- 20 
scription, subject to the following special con 
ditions : -

1. The authorised issue to be made privately.

2. No underwriting commission or brokerage shall 
be payable in respect to any shares issued 
in pursuance of this consent.

Da tod this Seventeenth day of November, 1949.
(Sgd.) G, Hunter, 

Delegate of tho Treasurar 
of .the Commonwealth of Australia. 30

H.J. Lane, Esq., Director
Lane's Motors Pty. Ltd.,
c/~ L.B. Wallace, 'Esq.. ,
60, Collins Place, MELBOURNE, VI C .

In connection with the above Authority for an ac 
tion requiring the consent of tho Treasurer, atten 
tion is directed to Regulation 22(2) of ths National 
Security (Capital Issue's) Regulations, which reads 
as f ollov/s : -
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"A company, body or any person on its behalf, which 
or who makes any intimation, whether orally, in 
writing or in any other way, of the fact of the 
Treasurer's consent to an application under theso 
Regulations or the previous Regulations shall in 
clude in the intimation a statement in the follow 
ing terms or in terras of the like effoct:

"The fact that tho Treasurer of the Commonwealth 
haa conseubed to (here insert particulars of the 

10 matters consented to by the Treasurer) is not 
to be taken in any way as a guarantee of tho 
actual or probable finaneial~stabi.li.ty or suc 
cess of the company (or society, club, associa 
tion or body, as the case may be)"

The Commonwealth Treasurer's approval in this case 
is necessary under the National Security (Capital 
Issues) Regulations, and is a war time measure. 
Such approval has been given on the undertaking 
that all the conditions pertaining to the issue of 

20 capital as set out on the application will be ob 
served and should not be interpreted as carrying 
any direr-.t or implied undertaking relating to tariff 
protection, bounties, or any other form of Govern 
ment assistance now or hereafter.
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30

AN N B X U R B NO. 25.

RESOLUTION OP EXTRAORDINARY GENERAL MEETING
OP LANE'S MOTORS PTY. LIMITED AMENDING

ARTICLES OP ASSOCIATION.

THAT the Articles of Association of 
pany be amended as follows :-

the Com-

1. DELETE ARTICLE 8 AND SUBSTITUTE THE FOLLOWING 
ARTICLE;

8. The capita?, of the Company iaSevon hundred 
and fifty thousand pounds divided into Seven 
hundred and fifty thousand shares of One 
pound each. Seventy nine thousand one hun 
dred and neven of such shares shall be known 
as "A" Ordinary shares Two hundred and twenty
thousand eight hundred and ninety 
such shares shall be known as "B" three of 

ordinary

Annexure 23.

Resolution of 
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General Meeting 
of Lane's 
Motors Pty, 
Limited, 
amending 
Articles of 
Association.

1.4fch December, 
1949,
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shares Five thousand of such shares shall be 
known as' ;A" preference shares and Pour hun 
dred and forty five thousand of such shares 
shall be known as "B" preference shares. 
Each such class of shares shall have the 
respective rights hereinafter sot out as 
applicable to each class of share respec 
tively.

2. BY THE ADDITION OF TFE FOLLOWING ARTICLES;

8A. The shares of the Company which prior to the 
Eighteenth day of November One thousand nine 
hundred and forty nine were identified as Num 
bers 1 to 57724 (inclusive) 106508 to 110370 
(inclusive) 134762 to 136121 (inclusive) 144713 
to 146303 (inclusive) 156352 to 157942 (inclus 
ive) 167991 to 169581 (inclusive) 179630 to 
181220 (inclusive) 191269 to 195131 (inclusive) 
and 219522 to 22545-1 (inclusive) shall be "A" 
ordinary shares, the shares of the Company 
which prior to the said Eighteenth day of Novem 
ber One thousand nine hundred and forty nine 
were identified as Numbers 57725 to 106507 
(inclusive) 110371 to 134761 (inclusive) 136122 
to 144712 (inclusive) 146304 to 156351 (inclus 
ive) 157943 to 167990 (inclusive) 169582 to 
179629 (inclusive) 181221 to 191268 (inclusive) 
195132 to 219521 (inclusive) and 225455 to 
257321 (inclusive) shall bo ":V ordinary sharos 
and the shares of the Company which prioi1 to 
the said Eighteenth day of November One thousand 
nine hundred and forty nine wore known as Pref 
erence sharos will be "A" preference shares.

SB. "A" preference shares shall bo entitled to 
the rights set out in Article 11A.

80. Subject always to the rights of the "A" 
preference shares "A" ordinary shares shall be 
entitled :-

(a) to the whole of the dividends declared 
the Company on or after the Fourteenth day 
December One thousand nino hundrod and forty 
nine until such dividends in the aggregate 
amount to not less than the sum of Five pounds 
fifteen shillings and ton ponce in respect of 
each "A" ordinary share of \vhich sum not loss 
than two shillings and two ponce per-

by
of

share

10

20

30

40
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10

20

40

shall have been paid in such manner and out 
of such income profits dividends or amounts 
as to entitle the holder for the time being 
of each of the said shares to the rebate 
provided for by Section 107 of the Income Tax 
Assessment Act 1956-1948 but save as provided 
by paragraph ( b) of this Article the holders 
of the said "A" Ordinary sharos shall riot be 
entitled to any further participation in 
profits:

(b) to a fixed cumulative preferential dividend 
(payable half-yearly on the Thirtieth day of 
June and the Thirty first day of Doc ember in 
each year) at the rate of Five pounds per 
centum per annum computed from the First day 
of January One thousand nine hundred and fifty 
on the capital for the time being arid from 
time to time paid up thereon:

Exhibits

(c) in a winding up 
othor shares of the 
arrears of dividend 
or not) down to the

to rank in priority to all 
company for payment of all 
(whether earnod declared 
commencement of the wind

ing up and for repayment of the amount of 
capital pa:u' up thereon and for payment in 
respect of each share of a sum equal to the 
difference (if any) between the aggregate of 
all dividends received by the holder of each 
"A" ordinary share pursuant to paragraph (a) 
of this Article and the sum of Five pounds 
fifteen shillings and ten- pence but without 
any other right to further participation in 
profits or assets of the Company.

(d) to the same rights as the holders of "}-'," 
ordinary shares as regards receiving notices 
of general meetings reports and balance sheets 
and attending all general meetings of the 
C ompany ;

(o) to the same rights as the holders of "3" 
ordinary shares as regards voting at general 
meetings anrl at polls until the dividends 
mentioned in sub-paragraph (a) of this Article 
have boon received and thereafter if at any 
time and so long as tho said fixed cumulative 
preferential dividend shall remain unpaid for 
six calendar months after any half-yearly date 
for payment thereof, or on any proposition or

A. 2.

to

of
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resolution for the purpose of reducing the 
capital of the Company or winding up or snric- 
tioning a sale of 'the undertaking or on any 
question directly affecting the rights or 
privileges attached to tho "A" ordinary sharas.

8D. The "B" preference sharos and any othor 
preference shares issued parl passu therewith 
shall confer on tho holders thereof tho follow 
ing rights and privileges and shall be subject 
to tho following conditions: 10

(a) the right subject to the rights of the "A" 
preference shares and the "A" ordinary shares 
respectively tc a fixed cumulative preferen 
tial dividend payable half-yearly on the 
Thirtieth day of Juno and the Thirty first 
day of December in each year at the rate of 
Five pounds per centum per annum on the cap 
ital for the time being and from time to time 
paid up thereon;

(b) the right to rank for payment of tho said 20 
fixed cumulative preferential dividend in 
priority to all other shares of the Company 
other than the "A" preference shares and tho 
"A" ordinary shares respectively;

(c) the right in a winding up to rank in pri 
ority to all other shares of tho Company 
(othor than the "A" preference shares and the 
"A" ordinary shares respectively) for payment 
of all arrears of dividend (whether earned or 
declared or not) down to the commoncomont of 30 
the winding up and for repayment of the amount 
of capital paid up thereon but without any 
other right to further participation in prof 
its or assets of the Company;

(d) the same rights as the holders of "B" 
ordinary shares as regards receiving notices 
of general meetings reports and balance sheets 
and attending at all general meetings of the 
C ompany;

(e) the same rights as the holders of "B" 40 
ordinary shares as regards voting at general 
meetings and at polls if at any timo and so 
long as tho said fixed cumulative preferential 
divldend shall remain unpaid for six calendar 
months after any half-yearly date for payment



165.

thereof or on any proposition or resolution 
for the purpose of reducing the capital of the 
Company or winding up or sanctioning a sale 
of the undertaking or on any question directly 
affecting the rights or privileges attached 
to the preference sharesj

(f) no shapes nhall be issued hereafter rank 
ing in priority to the said "B" preference 
shades but the Directors may from time to time 

1C issue further preference shares at any rate 
of dividend not exceeding Pive per centum per 
annum and ranking par! paaau with the said "B" 
preference shares.

83. The rights privileges and conditions con 
ferred by or attached to "A" ordinary shares 
and 'to preference shares respectively shall not 
be varied modified altered added to or abrogated 
excepting in the manner provided "by Section 61 
of the Companies Act 1938.

20 8P. Clause 4 of Table A shall not apply.

8G. So long as the capital is divided into dif 
ferent classes of shares none of the rights and 
privileges attached to any class may be modified 
abrogated altered or varied in any way and no 
payment of capital in respect of "A" ordinary 
shares or of preference shares shall be made 
unless ouch repayment of capital or alteration 
modification abrogation or variation of rights 
is agreed to by a "resolution of the holders of

30 at least three-fourths of the issued shares of 
the class present in person or by proxy at a 
special meeting of such holders called for the 
purpose and the provisions hereinafter contained 
as to general meetings shall mutatis mutandis 
apply to every such meeting PROVIDED HOWEVER 
that in the event of the necessary majority not 
having been obtained in the manner aforesaid 
consent in writing may be secured from mombers 
holding at least three-fourths of the issued

40 shares of the olass and such consent if obtained 
within two months from the date of the said 
special meeting shall have the validity of a 
resolution carried by vote in person or by proxy 
at a special meeting as aforesaid. Tho provis 
ions hereinafter contained as to general meetings 
and proxies shall mutatis mutandis apply to
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every such mooting with the exception that a 
quorum at any such moating shall bo a moinbor or 
members holding or roproaonting by proxy three- 
fourths of tho nominal amount of the issued 
shares of the class.

8H. Article 18 of Table A shall be amended by 
adding at tho end thereof the following words: 
"excepting in regard to the right to receive 
dividends in respect of any share mentioned in 
a properly executed transfer whore such trans- 10 
fer and the relevant share certificate shall 
have been handed to, noted by and retained by a 
Director or the Secretary of the Company or any 
person appointed under Article 47A to exercise 
the pov/ers of an authority within the meaning 
of such Article (hereinafter called such auth 
ority) in which event the transferee mentioned 
in such transfer shall be entitled to rocoivo 
all dividends doclarod by -jho Company on or 
after tho date that such transfer and share 20 
certificate shall have boon handed to, noted 
by and retained by such Director or tho Secre 
tary of the Company or such authority"

2A< BY ADDING THE FOLLOWING ARTICLES;

23A. Article 42 of Table A shall not apply.

23B. The Directors notwithstanding Article 10 
may before the issue of any new shares deter 
mine that the same or any of thorn shall be 
offered in the first instance and either at par 
or at premium to all the then holders of any 30 
class of shares in proportion to tho amount of 
capital hold by them or make any other provis 
ions as to tho issuo and allotment of tho now 
shares. In every case where new shares aro 
offered to existing shareholders fractional 
rights shall bo dealt with in such manner as tho 
Directors may determine.

23C. Article 60 of Table A shall not apply but 
the following Article shall be substituted: 
Subject to any restriction from time to time 40 
affecting any class or classes of shares on a 
show of hands every member present in person or 
by proxy shall have one voto and upon a poll 
every member present in person or by proxy shall 
have one voto for every share hold by him.
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3. ARTICLE 48:

Insert "territory (Including the Australian 
Capital Territory or any other Territory of the 
Commonwealth of Australia)" before the word 
"state" wherever the same appears.

4 * AFTER ARTICLJ] 47 INSERT THS FOLLOWING ARTICLE:

47A. The Company may cause to be kept in any 
country state colony territory or place outside 
Victoria including the Australian Capital Terri- 

10 t;ory or any other Territory of the Commonwealth 
of Australia a branch register and such power 
may be exercised by the Directors. The Direc 
tors may from tir^o to time allocate or transfer 
any sharo or chares to any such branch register. 
The Directors may subject to Section 104 of the 
Companies Act 1958 make such provisions ag they 
think fit respecting the keeping of any branch 
register and may notwithstanding any other 
provisions of the Articles but subject to See- 

20 tion 32 of the Companies Act 1930 determine the 
manner In which certificates for shares on the 
branch register may be sealed and signed or may 
authorise ""the Issue of an official seal of the 
company for use in any country stato colony 
territory or place outside Victoria and deter 
mine by whom tho same shall be affixed to any 
certificates deed or other document executed by 
tho Company and the Directors may from time to 
time appoint such person or parsons or any cor- 

30 poration (hereinafter referred to as tho Auth 
ority") as they shall think fit in any place in 
which a branch register is kept to approve or 
reject transfers and to direct the registration 
of approved transfers in the branch register of 
such place and every such Authority may in re 
spect of transfers or other entries proposed to 
be registered in the Branch., Register for which 
such Authority is appointed exercise all the 
relevant powers of the Directors in the same 

40 mannor and to the same extent and effect; as if 
tho Directors themselves wore actually present 
in the place and exercised the same,

5. ARTICLE 49:

Exhibits 
A.2.

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2-')

Annexure 23.

Resolution of 
Extraordinary 
General Meet 
ing of Lane's 
Motors Pty. 
Limited } 
amending 
Articles of 
Association.

14th December, 
1949 - 
continued.

Insert "Territory" before "country".
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6. ARTICLE_57;

Insert after the word "person" where it first 
occurs "holding "B" ordinary shares"

7. ARTICLE 59;

(a) After the words "member of the Company" 
insert "holding "B" ordinary shares"

(b) Delete "do retire from tho Company" and 
insert "be required to servo a transfer notice 
pursuant to Article 15 in respect of the "B" 
ordinary shares held by such member"

8. BY ADDING THE! FOLLOWING.ART!OLE:

70A. Article 98 of Table A shall not apply.

9. D3LH1TB ARTICLE 71 AND SUBSTITUTE TH3 FOLLOWING 
AJRTICLE:

71. As to any profits of tho Company which tho 
Company may determine to distribute on the 
recommendation of the Directors and subject to 
such preferential rights ae may bo attached to 
shares in pursuance of these Articles, the Di 
rectors shall apply tho samo first iri paying 
the preferential dividend or dividends on any 
shares having preferred or special rights and 
then in paying a dividend on the capital paid 
up or credited as paid up from time to time on 
the "B" ordinary shares to the holders of such 
"B" ordinary shares.

10 • DELETE ARTICLE 75 AND _3U_BSTITTJT13 TUB FOLLOWING 
AJ3T_ICLB:

73. A transfer executed in accordance with 
these Articles which with the relevant share 
certificate shall have been handed to noted by 
and retained by a Director or the Secretary of 
the Company - or such authority - shall pass 
the right to any dividend declared on or sub 
sequent to the date that such transfer and 
share certificate shall have been handed to 
noted by and retained by such Director or the 
Secretary of the Company or such authority.

10

20
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11. DELETE ARi'ICLE 75 AND SUBSTITUTE THE FOLLOWING- 
ARTICLE; '

75. If fclie Company shall be wound up and the 
assets available for distribution among tho 
members as such shall be insufficient to repay 
the wholo of the paid up capital such assets 
shall stibjocfc to tho rights of preferential 
shareholders (if any) be distributed so that 
as nenrly as may be the losses shall be borno

10 by the members holding "B" ordinary shares in 
proportion to the capital paid up or which 
ought to have been paid up at the commencement 
of the winding up on the shares held by them 
respectively And if in a winding up the assets 
available for distribution among" tho members 
shall be more than sufficient to repay the 
whole of tho capital paid up at the commence 
ment of tho winding up the excess shall be 
distributed amongst the members holding "B"

20 ordinary shares in proportion to the capital 
at the commencement of the winding up paid up 
or which ought to have been paid up on the 
shares held'by them respectively but nothing 
in this Clauso contained shall increase or re 
duce the rights of the holders of shares issued 
with any special conditions attached thereto 
or affecting the same.
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A N N R NO. 24.

30

40

OPTION GRANTED TO PAC TOUTS PTY. LIMITED BY 
LAURI JOSEPif NEWTON IN RESPECT OF "A" 
ORDINARY SHARES IN LANE'S MOTORS PTY.

LIMITED

THIS INDENTURE made the 15th day of December One 
thousand nine hundred and forty nine BETWEEN 
LAURI J. NEWTON of 4 Hamilton Road, Malvern in the 
State of Victoria (hereinafter called the sharehol 
der) of the first part PACTOLUS PROPRIETARY LIMITED 
of 53 Martin Place, Sydney in the State of New 
South Wales (hereinafter called tho Purchaser) of 
the second part and DONALD HUGH ROSS of 60 Collins 
Place Melbourne in the State of Victoria Secretary 
(hereinafter called the Agent) of the third part 
W H B R E A S the shareholder is registered as

Annexure 24.
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the holder of 5,024 "A" Ordinary shares (hereinaf 
ter called the said shares) in the undertaking 
known as LANS'S MOTORS PTY. LTD. (hereinafter 
called the Company) a Company Incorporated in the 
State of Victoria AND WH3HEAS the shareholder 
has agreed to give to the Purchaser an option, to 
purchase the said shares upon the terms and con 
ditions hereinafter appearing NOW THIS IND3NTUK3 
WITNESSETH as follows :-

1. TKB shareholder hereby grants to the Pur- 10 
chaser an option to purchase tho said shares upon 
the following torm ariJ conditions :-

(a) Tho said option shall bo exercised by tho 
giving by the Purchaser to tho Agent as agent for 
the shareholder of a notice in writing exorcising 
the said option on or before the Thirty first day 
of December One thousand nine hundred and forty 
nine;

(b) Within twenty four hours of the exercise of 
the said option the Purchaser shall pay to the 20 
Agent (who shall receive the same as agent for the 
shareholder) an amount equal to P'ivo pounds Six 
teen shillings for oach of the said shares (which 
amount is hereinafter referred to as tho "purchase 
price");

(c) Upon receipt by the Agont of tho purchase 
price the Agent shall complete (by including there 
in the amount of the purchase price and tho name 
of the Purchaser as the transferee) a transfer of 
tho said shares signed in blank by the shareholder 30 
in anticipation of the exercise of the said option 
and shall hand the said transfer and the Scrip for 
the said shares to the Purchaser and the Purchaser 
shall thereupon be entitled to produce the said 
transfer and the relevant Scrip to the Company or 
a Director or Secretary thereof and to apply for 
registration of the said transfer and the share 
holder shall use the best endeavours of the share 
holder to ensure that tho said transfer shall bo 
registered by the Company; 40

2. THE shareholder hereby authorises the Agent 
to receive the purchase price on behalf of the 
shareholder and to give a valid receipt therefor, 
on receipt thereof to complete the transfer of 
shares as aforesaid and to hand the samo and tho
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Scrip for the said shares to the Purchaser

IN WITNESS whereof the Shareholder has exe 
cuted these presents the da-* and year first herein 
before written

SIGN'2)) SEALED AND DELIVERED) 
by the Shareholder in the) 
presence of : - )

M. R. Crawford.

LATJRI N3VVTON

PACTOLUS PTY. LIMITED hereby exercises this option 

10 19th Doer., 1949.

PACTOLUS PTY. LIMITED 

J.V.Ratoliffe 

Director-
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A N N EX U R B NO. 25._

LETTER, LAND'S MOTORS PTY. LIMITED TO 
PACTOLUS PTY. LIMITED.

16th December, 1949
The Secretary,

Pactolua Pty. Ltd., 
20 C/- Mr. J.V. Ratcliffe, 

53, Martin Place, 
SYDNEY, N.S.V/.

Dear Sir,

I desire to advise you that my Company has 
today passed a Resolution authorising the issue of 
402, (-379 "B" Preference Shares of One'pound each, 
and authorising further the offering of those 
shares to the person or persons entitled to the 
dividends from "A" Ordinary Shares on or after 
the 19th December, 1949.

Yours truly, 
LANE'S MOTORS PTY. LTD. 

(Sgd.) R. Nathan, 
Director.

Annexure 25.
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A N N E X U R B No. 26.

LETTER, PACTOLUS PTY. LIMITED TO 
LANE'S MOTORS PTY. LIMITED

PACTOLUS PTY. LIMITED
C/ - John V. Ratcliffe, 

o3, Martin Place,
SYDNEY.

The Secretary, 19th December, 1949. 
Lane's Motors Pty. Limited, 

89, Exhibition Street, 
MELBOURNE, VICTORIA.

Dear Sir,

The undermentioned Company hereby applies for 
the allotment and issue to it of 402,679 Preference 
Shares of £1 each in your Company and hands you 
herewith a cheque for"£402,679 boing subscription 
in full for such shares.

If such shares are allotted to it, the under 
mentioned Company would like tho whole of such 
shares to be transferred to the branch register of 
members at Canberra.

Yours truly,
PACTOLUS PTY. LIMITED. 

(Sgd.) J.7. Ratcliffe. 
End. Director. 

JVR/JV

10

20

Annaxure 27.

Telegram, 
Lane's Motors 
Pty. Limited 
to S.R.Phlppard.

20th December, 
1949.

ANNEXURE NO. 27.

TELEGRAM, LANE'S MOTORS PTY. LIMITED TO 
S.R. PHIPPARD

URGENT. S.R. PHIPPARD
ROYAL INSURANCE BUILDING
CITY . CANBERRA A .C . T.

402,679 "3" PREFERENCE SHARES TODAY ISSUED PACTOLUS 
PTY. LTD. AND RESOLUTION PASSED TRANSFERRING SHARES 
CANBERRA REGISTER

LANES MOTORS
Despatched 9.45 a.m. Tuesday.

SO
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RE NO. 50.

RESOLUTION OP "3XTRA ORDINARY GJ3MERAL MEETING OP 
NEAL'S MOTORS PTY . LIMITED, AMENDING ARTICLES

OP ASSOCIATION

of such shares 
shares 5000 of

as "A" or- 
3 ha 11 be

such shares
shares and

TFAT the Articles of Association of the Company 
be amended as follows :-

lp M. '- HE ADDITION__OF THJ_ FOLLOWING ARTICLES;
2A. The capital of the Company is £750,000 divi 
ded into 750,000 shares of one pound each 

10 36,444 of such shares shall be known 
dinary shares 213,556 
known as "B" ordinary 
shall be known as "A" preference 
495,000 of shares shall be known as "B" 
preference shares. Each such class of shares 
shall have the respective rights hereinafter set 
out as applicable to each class of share respec 
tively.

2B. The shares of the Company which prior to the 
20 Eighteenth day of November One thousand nine 

hundred and forty nine were identified as Num 
bers 1 to 19451 (inclusive) 19772 to 21260 (in 
clusive) 21642 to 23150 (inclusive) 23512 to 
27861 (inclusive) 29001 to 33833 (inclusive) 
35001 to 35964 (inclusive) 36201 to 37167 (in 
clusive) 37401 to 38367 (inclusive) 38601 to 
39567 (inclusive) and 39301 to 40767 (inclusive) 
shall be "A" ordinary shares, the shares of the 
Company which prior to the said Eighteenth day 

50 of November One thousand nine hundred and forty 
nine were identified as Numbers 19452 to 19771 
(inclusive) 21261 to 21641 (Inclusive) 23131 to 
25511 (inclusive) 27862 to 29000 (inclusive) 
33834 to 35000 (inclusive) 35965 to 36200 (in 
clusive) 37168 to 37400 (inclusive) 38368 to 
38600 (inclusive) 39568 to 39800 (inclusive) 
40768 to 109332 (inclusive) shall be "B" Ordin 
ary shares and tho shares of the Company which 
prior to the said Eighteenth day of November 

40 One thousand nine hundred and forty nine wore
known as Preference shares shall be "A' 1 Prefer 
ence Shares .

2C . "A" Preference shares shall bo entitled to 
the rights sot out in Article 11A.

2D. Subject always to the rights of tho "A" 
preference shares "A" ordinary shares shall bo 
entitled :-
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(a) to the whole of the dividends declared by 
the Company on or after the Fourteenth day of 
December One thousand nine hundred arid forty- 
nine until such dividends in the aggregate amount 
to not less than the sum of Thirteen pounds 
seven shillings in respect of each "A" ordinary 
share of which sum not loss than one pound per 
share shall have been paid in such manner and 
out of such income profits dividends or amounts 
as to entitle the holder for the time being of 10 
each of tho said shares to tho rebate provided 
for by Section 107 of the Income Tax Assessment 
Act 1936-1948 but save as provided by paragraph
(b) of this Article the holders of the said "A" 
ordinary shares shall not be entitled to any 
further participation in profits.

(b) to a fixed cumulative preferential dividend 
(payable half-yearly on the Thirtieth day of 
June and the Thirty first day of December in 
each year) at the rate of Five pounds per cent- 20 
um per annum computed from the First day of 
January One thousand nine hundred and fifty 011 
tho capital for tho time being and from time to 
time paid up thereon;

(c) In a winding up to rank in priority to all 
other shares of the Company for payment of all 
arrears of dividend (whether earned declared or 
not) down to the commencement of the winding up 
and for repayment of the amount of capital paid 
up thereon and for payment in respect of each 30 
share of a sum equal to the difference (if any) 
between the aggregate of ail dividends received 
by the holder of each "A" ordinary share pursu 
ant to paragraph (a) of this Article and tho 
sum of Thirteen pounds seven shillings but with 
out any other right to further participation in 
profits or assets of tho Company.

(d) to the same rights as the holder of "?;" or 
dinary shares as regards receiving notices of 
general meetings reports and balance sheets and 40 
attending all general meetings of tho Company;

(e) to the same rights as the holders of "B" or 
dinary shares as regards voting at general 
meetings and at polls until tho dividends men 
tioned in sub-paragraph (a) of this Article have 
been received and thereafter if at any time and 
so long as the said fixed cumulative preferential
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10

20

30

40

dividend shall remain unpaid for six calendar 
months after any half-yearly dato for payment 
thereof, or on any proposition or resolution 
for the purpose of reducing the capital of the 
Company or winding up or sanctioning a sale of 
the undertaking or on any question directly af 
fecting the rights or privileges attached to 
the "A"" ordinary shares.

2E. The "B" preference shares and any other 
preference shares issued par! passu therewith 
shall confer on the holders thereof the follow 
ing rights and privileges and shall be subject 
to the following conditions :-

(a) the right subject to the rights of the "A" 
preference shares and the "A" ordinary shares 
respectively to a fixed cumulative preferential 
dividend payable half-yearly on the Thirtieth 
day of June and the Thirty first day of Decem 
ber in each year at the rate' of Five pounds per 
centum per annum on the capital for the time 
being and from time to time paid up thereon;

(b) the right to rank for payment of the said 
fixed cumulative preferential dividend in pri 
ority to all other shares of the Company other 
than the "A" preference shares and the "A" ord 
inary shares respectively;

(c) the right in a winding up to rank in prior 
ity to all other shares of the Company (other' 
than the "A" preference shares and the "A" ord 
inary shares respectively) for payment of all 
arrears of dividend (whether earned or declared 
or not) down to the commencement of the winding 
up and for repayment of the amount of capital 
paid up thereon but without any other right to 
further participation in profits or assets of 
the C oinpany „

(d) the same rights as the holders of "B" ord 
inary shares a3""regards receiving noticob of 
general meetir.^s reports and balance sheets and 
attending at all general meetings of the Company.

(e) the same rights as the holders of the "B" 
ordinary shares as regards voting at general 
meetings and at polls "if at any time and so long 
as the "said fixed cumulative preferential dividend
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shall remain unpaid for six calendar months af 
ter any half-yearly dato for payment thereof or 
on any proposition or resolution for the purpose 
of reducing the capital of the Company or wind 
ing up or sanctioning a salo of the undertaking 
or on any question directly affecting the rights 
or privileges attached to the preference shares;

(f) no shares shall be issued horeaftor ranking 
in priority to the said "B" preference) shares 
but the Directors may from time f-o time issuo 10 
further preference shares at any rate of divi 
dend not exceeding Five per centum per annum 
and ranking pari passu with the said "B" pref 
erence shares;

2p. The rights privileges and conditions con 
ferred by or attached to "A" ordinary shares and 
to preference shares respectively shall not bo 
varied modified altered added to or abrogated 
excepting in the manner provided by Section 61 
of the Companies Act 1938. 20

20. Clause 4 of Table A shall not apply.

2H. So long as the capital la dividod into dif 
ferent classes of shares none of the rights and 
privileges attached to any class may be modified 
abrogated altered or varied in any way and no 
repayment of capital in respect of preference 
shares shall bo mado unless such repayment of 
capital or alteration modification abrogation 
or variation of rights is agrood to by a resolu 
tion of the holders of at least throe-fourths 30 
of the issued shares of the relevant class pre 
sent in person or by proxy at a special meeting 
of such holders called for the purpose and the 
provisions hereinafter contained as to general 
meetings shall mutatis mutandis apply to every 
such meeting PROVIDED HOW3VBR that 3n the event 
of the necessary majority not having been ob 
tained in the manner aforesaid consent in writ 
ing may be secured from members holding at least 
three fourths of the issued shares of the re.lo- 40 
vant class and such consent if obtained within 
two months from the date of tho said special 
meeting shall havo tho validity of a resolution 
carried by vote in person or by proxy at a 
special mooting as aforesaid The provisions 
hereinafter containod as to general mootinss and
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proxies shall mutatis mutandic apply to every 
such meeting with the exception that a quorum 
at any such meeting shall be a moinbor or members 
holding or representing by proxy three fourths 
of tho nominal amount of the Issued shares of 
the relevant class.

21. Article 18 of Table A shall be amended by 
adding at tho end thereof tho following words: 
"excepting in regard to the rights to receive

10 dividends in respect of any share mentioned in 
a properly executed transfer whore such transfer 
and the relevant share certificate shall have 
been handed to, noted by and retained by a Di 
rector or the Secretary of the Company or any 
person appointed under Article 70A to exercise 
the powers of an authority within the moaning 
of such Article (hereinafter called such auth 
ority) in which event the transferee mentioned 
in such transfer shall be entitled to receive

20 all dividends declared by the Company on or
after the dato that such transfer and share 
certificate shall have been handed to, noted by 
and retained by such Director or the Secretary 
of the Company or such Authority.

2. ARTICLE 9:

Between the words "of any" and the word 
"share" ihaert ""A" preference or "B" Ordinary".

3. ARTICLE 11;

Between "no" and "share" Insert '""A" Pref- 
30 erence or "B" Ordinary".

4.
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Before the word "share" where it first oc 
curs insert ""A" Preference or "B" Ordinary".

5.

40

Delete class of share" and insert
"a "B" Ordinary share". 

6 * ARTICLE! 19 AS AMaNDBD BY ANY S PEG IAL RESOLUTION

Between the word "holding" and the word 
"ordinary" wherever they occur in sequence in sert "B" 1.
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V. ARTICLE 19A.

Insert "A" before the word "preference" 
wherever the same occurs.

8 ' M ADDING THH! FOLLOWING A _RTICLE3;

26A. Article 42 of Table A shall not apply.

26B. The Directors without affecting their 
rights under Article 5 may before the issue of 
any new shares determine that the same or any 
of them shall be offered in the first instance 
and either at par or at a premium to all the 
then holders of any class of shares in propor 
tion to the amount of capital held by them or 
make any other provisions as to the issue and 
allotment of the new shares. In every caso 
whore new shares are offered to existing share 
holders fractional rights shall be dealt with 
in such manner as the Directors may determine.

26G. Article 60 of Table A shall not apply 
but the following Article shall be substituted: 
Subject to any restriction from time to time 
affecting any class or classes of shares on a 
show of hands every member present in person 
or by proxy shall have one vote and upon a 
poll every member present in person or by proxy 
shall have one vote for avery share hold by him.

9 ' LETK ARTICLE! 42 1

10. ARTICLE! 71:

Insert "Territory (including the Australian 
Capital Territory or any other~Territory of the 
Commonwealth of Australia)" before the word 
"State" wherever the same appears.

11 . AFTER ARTICLE! 70 INSERT TH3 FOLLOWING ARTICLE!;

70A. 'The Company may cause to bo kept in any 
country state colony territory or place outside 
Victoria including the Australian Capital 
Territory or any other Territory of tho Common 
wealth of Australia a branch register and such 
power may be exorcised by tho Directors. The 
Directors may from time to time allocate or 
transfer any share or shares to any such branch

10

20

30

40
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Sec- 
such 
the 
not- 
the

10

20

register. The Directors may subject to 
tion 104 of the Companies Act 1938 make 
provisions as they think fit respecting 
keeping of any branch register and may 
withstanding any other provisions of 
Articles but subject to Section 32 of the Com 
panies Act 1938 determine the manner in which 
certificates for shares on the branch register 
may bo sealed and signed or may authorise the 
issue of an official soal of the Company for 
uso in any country state colony territory or 
place outside Victoria and determine by whom 
the same shall be affixed to any certificates 
deed or other document executed by the Company 
and the Directors may from time to time appoint 
such person or persons or any corporation 
(hereinafter referred to as the "Authority") 
as they shall think fit in any place in which 
a branch register is kept to approve or reject 
transfers and to direct the registration of 
approved transfers in the branch register of 
such place and every such Authority may in re- 
spoct of transfer or other entries proposed to 
be registered in the branch register for which 
such Authority is appointed exercise all the 
relevant powers of the Directors in the same 
manner and to the same extent and effect as if 
the Directors themselves were actually present 
in the place and exorcised the same.

30 12. ARTICL3 72:

Insert "Territory" before "state"

13. ARTICLE 79:

Insert aftor tho word "person" where it 
first occurs "holding "B" ordinary shares".

14. INSERT THE FOLLOWING ARTICLES;

86A. Article 90 of Table A shall not apply,

86B. As tc any profits of the Company which 
the Company may determine to distribute on the 
recommendation of the Directors and subject to 

40 such preferential rights as may bo attached to 
shares in pursuance of the so Articles, the 
Directors shall apply the sr.me first in paying 
the preferential dividend or dividends on any
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shares having preferred or special rights and 
then in paying a dividend on the capital paid 
up or credited an paid up from fclino to time on 
the "B" ordinary shares to the holders of such 
"B" ordinary shares.

15 . DELETE ARTICLE 90 AND SUBSTITUTE _TH3__POLLOWING 
ARTICLE;

90. A transfer executed in accordance with 
these Articles which with the relevant sharo 
certificate shall have bean handed to noted by 10 
and retained by a Director or the Secretary of 
tho Company or such authority shall pass tho 
right to any dividend declared on or subsequent 
to. the date that such transfer and share cer 
tificate shall have been handed to noted by 
and retained by such Director or the Secretary 
of the Company or such authority

16. DELETE ARTICLE 91;

17 • INSERT THE FOLLOWING ARTICLE;

95A. If the Company shall bo wound up and the 20 
assets available for distribution among the 
members as such shall be insufficient to re 
pay the whole of the paid up capital such as 
sets shall subject to the rights of preferential 
shareholders (if any) bo distributed so that 
as nearly as may be the ̂ losses shall bo borrio 
by the members holding "B" ordinary shares in 
proportion to tho capital paid up or which 
ought to have been paid up at the commencement 
of the winding up on the shares held by them 30 
respectively And if in a winding up the assets 
available for distribution among the members 
shall be more than sufficient to repay the 
whole of the capital paid up at the commence 
ment of the winding up the excess shall be dis 
tributed amongst the members holding "B" ord 
inary shares in proportion to the capital at 
the commencement of the winding up paid up or 
which ought to have boon paid up on the shares 
held by them respectively but nothing in this 40 
Clause contained shall increase or reduce the 
rights of the holders of sharos issued with any 
special conditions attached thereto or affect 
ing the same„
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A_O_.J3 X U R E No. 51.

OPTION GRANT'3D TO PACTOLUS PTY. LIMITED BY
HENRY JAMES LANS IN RESPECT OP "A" ORDINARY

SHAKES IN NEAL'S MOTORS PTY. LIMITED

THIS INDENTURE mado the 15th day of December One 
thousand nine hundred and forty nine B E T W SEN 
HENRY JAMES LAN3 of 89 Exhibition Street, Melbourne 
in the State of Victoria (hereinafter called the 
Shareholder) of the first part PACTOLUS PROPRIETARY

10 LIMITED of 53 Martin Place, Sydney in the Sta*-e of 
New South Wales (hereinafter called the Purchaser) 
of the second part and DONALD HUGH ROSS of 60, 
Collins Place Melbourne in the State of Victoria 
Secretary (hereinafter called the Agent) of the 
third part W H E R E A S the Shareholder is 
registered as the holder of 9,111 "A" Ordinary 
shares (hereinafter called the said shares) in the 
undertaking known as NEALS MOTORS PTY. LIMITED 
(hereinafter called the Company) a Company incor-

20 porated in the State of Victoria AND WHEREAS the 
Shareholder has agreed to give to the Purchaser an 
option to purchase the said shares upon the terms 
and conditions hereinafter appearing NOV/ THIS 
INDENTURE '.7ITN3SSETH as follows :-

1. THE Sharehold3r hereby grants to the Pur 
chaser an option to purchase the said shares upon 
the following terms and conditions :-

(a) the said option shall be exorcised by the 
giving by the Purchaser to the Agent as agent for 

30 the Shareholder of a notice in writing exercising 
the said option on or before the Thirty first day 
of December One thousand nine hundred and forty 
nine;

(b) Within twenty four hours of the exercise of 
the said option the Purchaser shall pay to the 
Agent (who shall receive the same ag agent for the 
Shareholder) an amount equal to Twelve Pounds Eight 
shillings and four-pence for each of the said 
shares (which amount is hereinafter referred to ag 

40 the "purchase price");

(c) Upon receipt by the Agent of the purchase 
price the Agent shall complete (by including there 
in the amount of the purchase price and the name 
of the Purchaser as the transferee) a transfer of 
the said shares signed in blank by the Shareholder
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in anticipation of the exercise of the said option 
and shall hand the said transfer and the Scrip for 
the said shares to the Purchaser and the Purchaser 
shall thereupon be entitled to produce the said 
transfer and the relevant Scrip to the Company or 
a Director or Secretary thereof and to apply for 
registration of the said transfer and the Share 
holder shall use tho best endeavours of the Share 
holder to ensure that the said transfer shall bo 
registered by the Company;

2. THE Shareholder hereby authorises the Agent 
to receive the purchase price on behalf of tho 
Shareholder and to give a valid receipt therefor, 
on receipt thereof to comploto the transfer of 
shares as aforesaid and to hand the same and the 
Scrip for the said shares to tho Purchaser.

IN WITNESS whereof the Shareholder has exocutad 
these presents tho day and year first hereinbefore 
written

SIGNED SEALED AND DELIVERED by tho) 
Shareholder in the presence of:)

M.R. Crawford.

H. J. LANE

PACTOLUS PTY. LIMITED hereby exercised this option
Doc. 19th 1949.

PACTOLUS PTY. LIMITED 
J-V. Ratcliffe 

Director.

10

Annexure 32.

Letter Neal's 
Motors Pty. 
Limited to 
Pactolus 
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.ANNEXURB NO. 52.

LETTER, NEAL'S MOTORS PTY. LIMITED TO
_______PAGTOLUS PTY. LIMITED______ 30

The Secretary, 16th December, 1949 
Pactolus Pty, Ltd.. 
C/o Mr. J.V. Ratcliffe, 
53, Martin Place, 
Sydney, N.S.W.
Dear Sir,

I desire to advise you that my Company has to 
day passed a Resolution authorising the issue of 
403,314 "B" Preference Shares of One Pound each, 
and authorising further the offering of those shares 40 
to the person or persons entitled to the dividends 
from "A Ordinary Shares on or after tho 19th De
cember, 1949 Yours truly,

NEAL'S MOTORS PTY. LTD.
Director.
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N N E X U R3 NO. 55.

LETTER, PACTOLUS PTY . 
NEAL'S MOTORS PTY.

LIMITED TO 
LIMITED.

The Secretary, 
Noal's Motors Pty. Limited, 
222 Exhibition Street, 
MELBOURNE. VIC TO RIA.

C/- John V. Rafccliffe, 
53. Martin Place,

' SYDNEY . 
19th December, 1949.

Dear Sir,
The •undermentioned Company hereby applies for 

the allotment and issue to it of 405,314 Prefer 
ence Shares of £1 each in your Company and hands 
you herewith a cheque for £403,314 being subscrip 
tion in full for such sharos.

If such shares are allotted to it, the under 
mentioned Company would like the whole of such 
shares to be transferred to the branch register of 
members at Canberra.

Yours truly, 
PACTOLUS PTY. LIMITED 
(SgJ.) J.V. Ratcliffe. 

Encl. Director. 
JVR/JV
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A N N E X U R E NO. _54._

TELEGRAM, NSAL'S MOTORS PTY. LIMITED 
TO S.R. PHIPPARD

URGENT.
S.R.PHIPPARD
ROYAL INSURANCE BUILDING,
CITY. CANBERRA A.C.T.

403,314 "B" PREFERENCE SPARES TODAY ISSUED PACTOLUS 
PTY. LTD. AND RESOLUTION PASSED TRANSFERRING SHARES 
CANBERRA REGISTER.

NSAL'S MOTORS. 

Despatched 9.45 a.m. Tuesday.

Annexure 34.
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to S.R.Phippard.

20th December, 
1949.
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ANNEXURE W. 37.

Resolution of Extra-ordinary General 
Meeting of Melford Motors Pty. Ltd, 
amending Articles of Association.

THAT the Articles of the Company be amended as 
follows:
1 - BY THE ADDITION OF THE FOLLOWING ARTICLES;

2A. The share capital of the Company is Pour 
hundred thousand pounds divided into four hundred 
thousand shares of One pound each., .Sight thousand 10 
two hundred and fifty three of such shares shall be 
known as "A" Ordinary shares One hundred and ninety 
one thousand seven hundred and forty seven of such 
shares shall be known as "B" ordinary shares and 
Two hundred thousand of such shares shall be known 
as Preference Shares. Each such class of shares 
shall have the respective rights hereinafter set 
out as applicable to each class of share respect 
ively.

2B. The shares of the Company which prior to 20 
the Eighteenth day of November One thousand nine 
hundred and forty nine were identified as Numbers 
1 to 1255 (inclusive) 2507 to 3?06 (inclusive) and 
4507 to 10504 (inclusive) shall be "A" ordinary 
shares and the shares of ths Company which prior 
to the Eighteenth day of November One thousand nine 
hundred and forty nine were identified as Numbers 
1256 to 2506 (inclusive) 3507 to 4506 (inclusive) 
and 10505 to 16506 (inclusive) shall be "B" 
ordinary shares 30

20. "A" ordinary shares shall be entitled:
(a) to the whole of the dividends declared by 

the Company oil or after the Fourteenth day of 
December One thousand nine hundred and forty nine 
until such dividends in the aggregate amount to not 
less than the sum of Twenty six pounds eleven 
shillings in respect of each "A" ordinary share 
of which sum not less than Three pounds per share 
shall have been paid in such manner and out of 
such income profits or amounts f ; s to entitle the 40 
holder for the time be.ing of each of the said 
shares to the rebate provided for by Section 107 
of the Income Tax Assessment Act 1936-1948 but save 
as provided by paragraph (b) of this Article the 
holders of the said "A" ordinary shares shall not 
be entitled to any further participation in profits.

(b) to a fixed cumulative preferential divi 
dend (payable half-yearly on the Thirtieth day of



185.

June and the Thirty first day of December in each 
year) at the rate of Five pounds per centum per 
annum computed from The First day of January One 
thousand nine hundred and fifty on the capital for 
the time being and from tine to time paid up 
thereon;

(c) in a winding up to rank in priority to 
all other shares of the Company for payment of all 
arrears of dividend (whether earned declared or 

10 not) down to the commencement of the winding up 
and for repayment of the amount of capital paid 
up thereon and for payment in respect of each 
share of a sum equal to the difference (if any) 
between the aggregate of all dividends received 
by the holder of each "A" ordinary share pursuant 
to paragraph (a) of this Article and the sum of 
Twenty six pounds eleven shillings but without 
any other right to further participation in pro 
fits or assets of the Company;

20 (d) to the same rights as the holders of "B" 
ordinary shares as regards receiving notices of 
general meetings reports and balance sheets and 
attending all general meetings of the Company;

(e) to the same rights as the holders of "B" 
ordinary shares as regards voting at general 
meetings and at polls until the dividends mentioned 
in sub-paragraph (a) of this Article have been 
received and thereafter if at any time and so long 
as the said fixed cumulative preferential dividend 

30 shall remain unpaid for six calendar months after 
any half-yearly date for payment thereof, or on 
any proposition or resolution for the purpose of 
reducing the capital of the Company or winding up 
or sanctioning a sale of the undertaking or on any 
question directly affecting the rights or privi 
leges attached to the "A" Ordinary shares.

2D. The said preference shares and any other 
preference shares from time to time issued pari 
passu therewith shall confer on the holders there- 

40 of the following rights and privileges and shall 
be subject to the following conditions:

(a) the right subject to the rights of the 
"A" ordinary shares to a fixed cumulative prefer 
ential dividend payable half-yearly on the 
thirtieth day of June and the Thirty first day of 
December in each year at the rate of Five pounds 
per centua per annum on the capital for the time 
being and from time to time paid up thereon;

(b) the right to #ank for payment of the said 
50 fixed cumulative preferential dividend in priority
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to all other shares of the Company other than the 
I! A" ordinary shares;

(c) the right in a winding up to rank in 
priority to all other shares of the Company (other 
than "A" ordinary shares) for payment of all arrears 
of dividend (whether earned or declared or not) down 
to the commencement of the winding up and for repay 
ment of the amount of capital paid up thereon but 
without any other right to further participation in 
profits or assets of the Company: 10

(d) the same rights as the holders of "B" 
ordinary shares as regards receiving notices of 
general meetings reports and balance sheets and 
attending at all general meetings of the Company;

(e) the same rights as the holders of "B" 
ordinary shares as regards voting at general 
meetings and at polls if at any time and so long as 
the said fixed cumulative preferontial dividend 
shall remain unpaid for six calendar months after 
any half-yearly date for payment thereof, or on any 20 
proposition or resolution for the purpose of re 
ducing the capital of the Company or winding up or 
sanctioning a sale of the undertaking or on any 
question directly affecting the rights or privi 
leges attached to the preference shares;

(f) no shares shall be issued hereafter rank 
ing in priority to the said preference shares but 
the Directors may from time to time issue further 
preference shares at any rate of dividend not 
exceeding five per centum per annum, and ranking pari 30 
passu with the said preference shares.

2E. The rights privileges and conditions con 
ferred by or attached to "A" ordinary shares and to 
preference shares respectively shall not be varied 
modified altered added to or abrogated excepting in 
the manner provided by Section 61 of the Companies 
Act 1938

3A. Clause 4- of Table A shall not apply.
3B. So long as the capital is divided into 

different classes of shares none of the rights and 40 
privileges attached to any class n-ia.y be modified 
abrogated altered or varied in ar>y way and no re 
payment of capital in respect of "A" ordinary shares 
or of preference shares shall be made unless such 
repayment of capital or alteration modification 
abrogation or variation of rights is agreed to by a 
resolution of the holders of at least three-fourths 
of the issued shares of the class present in person 
or by proxy at a special meeting of such holders 
called for the purpose and the provisions her e inafter 50
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contained as to general meetings shall mutatis 
mutandis apply to every such meeting PROVIDED 
HOWEVER that in the event of the necessary majo 
rity not having been obtained in the manner 
aforesaid consent in writing may be secured from 
members holding at least three-fourths of the 
issued shares of the class and such consent if 
obtained within two months from the date of the 
said special meeting shall have the validity of 

10 a resolution carried by vote in person or by
proxy at a spec.v.il meeting as aforesaid. The 
provisions hereinafter contained as to general 
meetings and proxies shall mutatis mutandis apply- 
to every such meeting with the exception that a 
quorum at any such meeting shall be a member or 
members holding or representing by proxy three 
fourths of the nominal amount of the issued shares 
of the class,

7A e Article 18 of Table A shall be amended 
20 by adding at the end thereof the following words: 

"excepting in regard to the right to receive 
dividends in respect of any share mentioned in a 
properly executed transfer where such transfer 
and the relevant share certificate shall have been 
handed to, noted by and retained by a Director or 
the Secretary of the Company in which event the 
transferee mentioned in such transfer shall be 
entitled to receive all dividends declared by the 
Company on or after the date that such transfer 

30 and share certificate shall have been handed to, 
noted by and retained by such Director or the 
Secretary of the Company".
2. ARTIGLE_9_:
Between the words "of any" and the word "share" in 
sert " "B" ordinary".
3. ART 1C IE 11;
Before the word "no" and the word "share" insert 
11 "B" ordinary",
4» ARTICLE 12;

40 Before the word "share" where it first occurs in 
sert " "B" ordinary",
5. ARTICLE 14:
(a) Delete "each class of" and insert "a "B" 
ordinary".
(b) After the words "value of the" insert " "B" 
ordinary".
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6. ARTICLE 18;
(a) After the word "member" where it firstly 
secondly and thirdly occurs insert "holding "B" 
ordinary shares".
(b) After the words "to transfer the" insert " "B" ordinary".

(c) After word "thereof" and before the words 
"and if such notice" insert "in respect of such 
"B" ordinary shares".
7. ARTICLE 2Q; 10
(a) After the words "member of the Company" in 
sert "holding "B" ordinary shares".
(b) Delete "do retire from the Company" and in 
sert "be required to serve a transfer notice pur 
suant to Article 12 in respect of the "B" ordinary 
shares held by such member".
8. DELETE ARTICLE 28 AND STIBSTIiUTE THE FOLLOWING- 

ARTICLE;
28. Article 42 of Table A shall not apply.
9. BY ADDING THE FOLLOWINGJlpDJTIQML ARTICLE; 20
28A. The Directors without affecting their rights 
under Article 5 may before the issue of any new 
shares determine that the same ~r any of then shall 
be offered in the first instance and either at par 
or at a premium -to all the then holders of any 
class of shares in proportion to the amount of 
capital held by them or make any other provisions 
as to the issue and allotment of the new shares. 
In every case where new shares are offered to 
existing shareholders fractional rights shall be 30 
dealt with in such manner as the Directors may 
determine.
10. DELETE ARTICLE 43 AND SUBSTITUTE

43o Article 60 of Table A shall not apply but 
the following Article shall be substituted: Sub 
ject to any restriction from time to time affecting 
any class or classes of shares on a show of hands 
every member present in person or by proxy shall 
hare one vote and upon a poll every member present 
in person or by proxy shall have one vote for every 40 
share held by him.
11. ARTICLE 73s

Insert "Territory (including the Australian 
Capital Territory or any other Territory of the 
Commonwealth of Australia)" before the word "state" 
wherever the same appears.
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12. r/^_IITSERg_'JHE FOLLOWING ARTICLE;
72A. The Ooi"i par.y may cause to be kept in any 

country state colony territory or place outside 
Victoria including the Australian Capital Terri 
tory or any other Territory of the Commonwealth of 
Australia a branch register and such power may be 
exercised by the Directors. The Directors may 
from time to time allocate or transfer any share 
or shares to any such branch register „ The Direc-

10 tors may subject to Section 104 of the Companies 
Act 1938 make such provisions as they think fit 
respecting the keeping of any branch register and 
may notwithstanding any other provisions of the 
Articles but subject to section 32 of the Com 
panies Act 1938 determine the manner in whioh 
certificates for shares on the branch register may 
be sealed and signed or may authorise the issue 
of an official seal of the Company for use in any 
country state colony territory or place outside

2.0 Victoria and determine by whom the same shall be 
affixed to any certificates deed or other docu 
ment executed by the Company and the Directors 
may from time to time appoint such person or per 
sons or any corporation (hereinafter referred to 
as the "authority") as they shall think fit in 
any place in which a branch register is kept to 
approve or reject transfers and to direct the 
registration of approved transfers in the branch 
register of such place and every such Authority 
may in. respect of transfers or other entries 
proposed to be registered in the Branch register 
for vihich such Authority is appointed exercise 
all the relevant powers of the Directors in the 
same manner and to the same extent and effect as 
if the Directors themselves were actually present 
in the place and exercised the same.
13. ART 1C IE 74°.

Insert "territory" before "country".
14. ARTIGIE_81;

40 Insert after word "person" where it first 
occurs "holding "B" ordinary shares".
15. DELETE ARTICLE 8? AND SUBSTITUTE THE FOLLOWING

30

87. Article 98 of Table A shall not apply. 
16. AFTER ARTICLE 87 INSERT THE FOLLOWING ARTICLE:

87A. As to any profits of the Company which 
the Company may determine to distribute on the 
recommendation of the Directors and subiect to
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such preferential rights as may be attached to. 
shares in pursuance of these Articles, the 
Directors shall apply the same first in paying 
the preferential dividend or dividends on any 
shares having preferred or special rights and 
then in paying a dividend on the capital paid 
up or credited as paid up from time to time on 
the "B" ordinary shares to the holders of such 
11 B" ordinary shares
17. DELETE ARTICLE 91 AID SUBSTITUTE THE FOLLOWING 10 

ARTICLE;
91. A transfer executed in accordance with 

these Articles which with the relevant share 
certificate shall have been handed to noted by 
and retained by a Director or the Secretary of 
the Company shall pass the right to any dividend 
declared on or subsequent to the date thab such 
transfer and share certificate shall have been 
handed to noted by and retained 'by such Director 
or the Secretary of the Company. 20
18. DELETE ARTICLE 92;

AFTER ARTICLE 96 DESERT THE FOLLOWING:
96A. If the Company shall be wound up and 

the assets available for distribution among the 
members as such shall be insufficient to repay 
the whole of the paid up capital such assets shall 
subject to the rights of preferential shareholders 
(if any) be distributed so that as nearly as may 
be the loss'es shall be borne by the members hol 
ding "B" ordinary shares in proportion to the 50 
capital paid up or which ought to have been paid 
up at the commencement of the winding up on the 
shares held by them respectively. And if in a 
winding up the assets available for distribution 
among the members shall be more than sufficient 
to repay the whole of the capital paid up at the 
commencement of the winding up the excess shall be 
distributed amongst the members holding "B" ordi 
nary shares in proportion to the capital at the 
commencement of the winding up paid up or which 40 
ought to have been paid up on the shares held by 
them respectively but nothing in this Clause con 
tained shall increase or reduce the rights of the 
holders of shares issued with any special condi 
tions attached thereto or affecting the same.
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AMEKURE NO. 38.

Option granted to Pactolus Pty. Ltd. by 
Lionel Ballard Wallace in respect of "A" 
Ordinary Shares in Melford Motors Pty. Ltd.

THIS INDENTURE made the 15th day of December One 
thousand nine hundred and forty nine BETWEEN 
Lionel B, WALLACE of 60 Colllns Place Melbourne In 
the State of "Victoria (hereinafter called the 
shareholder) of Hie first part PACT'OLUS PROPRIETARY

10 LIMITED of 53 Martin Place SYDNEY in the State of 
New South Wales (hereinafter called the Purchaser) 
of the second part and DONALD HUGH ROSS of 60 
Gollins Place Melbourne in the State of Victoria 
Secretary (hereinafter called the Agent) of the 
third part WHEREAS the shareholder is 
registered as the holder of 4 ? 502 "A" Ordinary 
shares (hereinafter called the said shares) in the 
undertaking known as MELFORD MOTORS PTY. LTD. 
(hereinafter called the Company) a Company incor-

20 porated in the State of Victoria AND WHEREAS the
shareholder has agreed to give to the Purchaser an 
option to purchase the said shares upon the terms 
and conditions hereinafter appearing NOW THIS 
INDENTURE WITNESSETH as follows:
1. THE Shareholder hereby grants to the Purchaser 
an option to pur-chase the said shares upon the 
following terms and conditions:

(a) The said option shall be exercised by the 
giving by the Purchaser to the Agent as agent for 

30 the shareholder of a notice in writing exercising
the said option on or before the Thirty first day of 
December One thousand nine hundred and forty njne;

(b) Within twenty four hours of the exercise 
of the said option the Purchaser shall pay to the 
Agent (who shall receive the same as agent for the 
shareholder) an amount eq.ua! to Twenty four pounds 
for each of the said shares (which amount is here 
inafter referred to as the "purchase price");

(c) Upon receipt by the Agent of the purchase 
4-0 price the Agent shall complete (by including there 

in the amount of the purchase price and the name 
of the Purchaser as the transferee) a transfer of 
the said shares signed in blank by the shareholder 
In anticipation of the exercise of the said option 
and shall hand the said transfer and the Scrip for 
the said shares to the Purchaser and the Purchaser 
shall thereupon be entitled to produce the said 
transfer and the relevant Scrip to the Company or 
a Director or Secretary thereof and to apply for 

50 registration of the said transfer and the share 
holder shall use the best endeavours of the
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Melford Motors 
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ltd.

16th December 
1949.

shareholder to ensure that the said transfer shall 
be registered by the Company.
2. THE shareholder hereby authorises the Agent 
to receive the purchase price on behalf of the 
shareholder and to give a valid receipt therefor, 
on receipt thereof to complete the transfer of 
shares as aforesaid and to hand the same and the 
Scrip for the said shares to the Purchaser.

IN WITNESS whereof the Shareholder has 
executed these presents the day and year first 
hereinbefore written.

10

SEA AND DELIVEREDSIGN
by the : Shareholder in the
presence of:
* J. Roche.

L.B. Wallace

PACTOLUS PTY. LIMITED hereby exercises this option
Dec, 19th 1949

PACTOLUS PTY. LIMITED
J.V. Ratcliffe 
Director 20

ANNEXURE NO. 39.
Letter - Melford Motors Pty.. Ltd. to 

Pactolus Pty. Ltd.

16th December, 1949 
The Secretary, 
Pactolus Pty. Ltd., 
C/- Mr. J.V. Ratcliffe, 
53 Martin Place, 
SYDNEY, N.SoWc

Dear Sir,
I desire to advise you that my Company has to 

day passed a Resolution authorising the issue of 
189,819 Preference Shares of One Pound each and 
authorising further the offering of those shares to 
the person or persons entitled to the dividends from 
""A" Ordinary Shares on or after the 19th December, 
1949.

Yours truly,
MELPORD MOTORS EOT. LTD.
(Sgd.) L.A. Penton
Director

30

40
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AEKTBKURE HO. 40.

Letter - Paatolus Pty. Ltd. to Melford 
Motors Pty,, Ltd,

PACI1 PLUS PTY. JDMITjg)

C/- John V. Ratcliffe, 
53 Martin Place, 
SIDNEY.

19th December, 1949

The Secretary,
10 Melford Motors Pty. Ltd., 

621 Elizabeth Street, 
MELBOURNE C.I VICTORIA

Dear Sir,

The undermentioned Company hereby applies for 
the allotment and issue to it of 189,819 Preference 
Shares of £1 each in your Company and hands you 
herewith a cheque for £189,819.0.0. being sub 
scription in full for such shares.

If such shares are allotted to it, the under- 
20 mentioned Company would like the whole of such 

shares to be transferred to the branch register 
of members at Canberra.

Yours truly, 

PAGTOLUS PTY. LIMITED 

(Sgd) J.V. Ratcliffe 

Director,
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ANNEXURE NO. 41.

Telgram - Melford Motors Pty, Ltd. to 
S.R. Phippard.

URGENT
S.R. PHIPPARD 

ROYAL INSURANCE BUILDING 
CITY CANBERRA A.C C T.

189,819 PREFERENCE SHARES TODAY ISSUED PACTOLUS 
PTY. LTD. AND RESOLUTION PASSED TRANSFERRING 
SHARES CANBERRA REGISTER

MELFORD MOTORS 

Despatched 9«45 a.m. Tuesday.

10

Annexure 44.
Letter - J.V. 
Ratcliffe to 
L.B. Wallace 
and enclosure,

13th October 
1950.

ANNEXURE NO. 44.

Letter - J.V. Ratcliffe to L.B. Wallace 
and enclosure

JOHN V. RATCLIFFE 53 Martin Place, 
SYDNEY.

13th October, 1950
L.B. Wallace, Esq.,
Messrs. I-.B." Wallace & Son, 20
60 Collins Place,
MELBOURNE Victoria

Dear Lionel,
re Melford Motors Pty. Limited

I enclose herewith four copies of the memoran 
dum which I have prepared regarding the proposal 
mentioned in Sydney.

I have a recollection that subsequently Mr. 
Bunny mentioned that the shareholders would like to 
obtain some cash and I have, therefore, made the 30 
additional suggestion which can be added to last 
year's plan, if so desired.
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You will see that the addition to last year's 
plan deals with a proposal to issue a further 994 
shares. You ma^ wonder why this odd number was 
selected. The reason is that it would bring the 
ultimate holding of "P.I." Pty. Limited to 17,500 
shares. Apart from this? it was selected to show 
how much additional cash would be available from 
approximately a further 1,000 shares.

I am also enclosing letter to Mr. Bennett, 
1.0 Secretary to the Company dated llth instant (to 

gether with the Draft Accounts mentioned therein) 
which I have held over pending the Budget announce 
ment. Although the proposal mentioned in the 
Budget may somewhat reduce the undistributed amount 
for 1950, it does not appear to me that the re 
commendations which I have made will be altered in 
any way. Nevertheless, it may be desirable to 
hold over the completion of the Accounts until I 
visit Melbourne later this month.

20 With kind regards,

Yours truly, 

(Sgd.) John

MEEFO'J) MOTOBS PTY.__LLM1TEP

The capital of Melford Motors Pty. Limited is 
now £206,325 made up as follows:

8,255 "A" Ordinary shares of £1 each £8,253
8,253 "B" Ordinary shares of £1. each £8,253

189,819 51° Preference shares of £1 each 189.819
£206,325
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30 The authorised capital is £400,000 in 400,000 
shares of £1 each and the unissued shares comprise 
183,494 "B" Ordinary Shares and 10,181 5$ Prefer 
ence Shares, making a total unissued capital of 
£193,675.

The proposal mentioned at our recent confer 
ence was that the operation carried out last year 
should be repeated in all respects on the same 
basis as to consideration for shares, dividends 
etc. Thus, the figures prepared last year would 

40 disclose the position in detail.
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Briefly, the proposal is that the 8,253 "B" 
Ordinary Shares should be converted to "A" Ordinary 
Shares, carrying the same special dividend rights 
as the "A" Ordinary Shares carried, plus the right 
to a 5$ Cumulative Preference dividend as from the 
1st January 1951.

At the same time, the 189,819 5$ Preference 
Shares would be converted to Ordinary Shares.

The owners of the "B" Ordinary Shares, which 
would be converted to "A" Ordinary Shares, would 
receive £24 per share, while the purchaser would 
be entitled to special dividends as follows :

Tax-paid, £3 per share, and
Taxable, £23/11/- per share, making a
total of £26/ll/- per share.

10

The total dividends payable by the Company 
would, therefore, be :

Tax-paid 
Taxable

£24,759; 0: 0 
194,35_8j_3jJ)

£219,117: 3: 0 20

189,819 new Preference Shares would be taken 
up, with the result that the Company's cash funds 
would be depleted by £29,298/3/-, while the results 
to the purchaser would be the same as those set out 
in the Schedules prepared last year. Those sched 
ules disclose that the vendors of the "A" Ordinary 
Shares then received £8,253 in cash after paying for 
the 189,819 Preference Shares.

Although, in order to avoid Private Company Tax 
for the year ended 30th June 1950, it will only be 
necessary for the Company to distribute £90,427? 
there will be a balance on the Appropriation Account 
of approximately £160,000 which, as the result of 
the appropriations recommended in a separate letter, 
will comprise taxable income of the year ended 30th 
June 1950. Therefore, if the whole of this amount 
be distributed, the excess could be carried forward 
to the next four years for the purposes of the 
Private Company Tax, but it would probably all be 
set off against the year 1951°

Allowing for the distribution of £160,000 of 
taxable dividends as aforesaid, the balance of

30

40
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taxable dividends to be appropriated out of 1951 
profits to cover the special dividend rights of 
the new "A" Ordinary Shares would be only 
£34?358/3/- and it would appear that this could 
safely be distributed at the time the transaction 
is carried out prior to the 31st December next.

If the shareholders desire to receive more 
cash than the amouirt of £8 ? 253 previously men 
tioned, this could be arranged by the Company

10 allotting to "P" Pty 0 Limited, say 994 "B"
Ordinary Shares of £1 each at par, upon an agree 
ment between "P" Pty,. Limited and the holders of 
the "B" Ordinary Shares that "P" Pty. Limited 
would agree to the conversion of such 994 shares 
to "A" Ordinary Shares ? with the same special 
dividend rights, as previously mentioned, and in 
consideration of the payment to them of an amount 
of £23 per share (£24 less £1 paid to company) 
apportioned"amongst them in proportion to the

20 number of '!D" Ordinary Shares which each Share 
holder holds out of the present total of 8 ?253 
shares, or, alternatively, the 994 shares could 
be issued as 5$ Preference Shares (if this were 
considered a safer course) and "P" Pty. Limited 
would pay the amount of £23 per share for the 
conversion of such shares to "A" Ordinary Shares.

This arrangement would mean that the Company 
would have to pay out a further amount of 
£27,390/14/- in tax-paid and taxable dividends, 

30 but would receive £994 as capital, leaving the net 
amount paid out, £26,386/14/-. Of this amount, 
the present holders of the "B" Ordinary Shares 
would receive £22,862 in consideration of their 
action in voting for the conversion of the 994 
shares to "A" Ordinary Shares. The amount of 
£22,862 would sl'.ightly exceed £2/15/- for each 
"B" Ordinary Share.

The foregoing is not a necessary part of the 
plan, but is mentioned in case the shareholders 

40 want to obtain additional cash. They would 
receive this cash as a capital item.

The tax saying by merely repeating last 
year's plan would amount to £145,768. The cost 
of this plan is £29,298 and the net saving is, 
therefore, £116 ? 470. In respect of the addition 
to the plan, the tax saving would be at the rate 
of 15/Od in the £1 on an amount of £23,408 (the 
taxable portion of the special dividends) and
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this would be equivalent to £17*556. The cost 
would be £3,528 leaving the net saving at £14,028.

It would also appear that the additional tax 
able .dividend of £23,408 could be appropriated out 
of 1951 profits at the time of the carrying out of 
the transaction - at some date prior to the 31st 
December next. The total amount of taxable divi 
dends to be distributed out of 1951 profits, if 
the foregoing addition were made to the plan, would 
be £57,766. 10

The forecast in the Budget of some increase in 
the percentage allowed as a reserve will not, in my 
opinion, be large and will not affect the ultimate 
savings mentioned above.

An important point in this plan is that it 
should assist the Company in minimising the amount 
of any Excess Profits Tax if one of the factors of 
any such tax is the amount of the capital of the 
Company, as I think will be the case. Necessarily, 
if the addition mentioned herein, be made to last 20 
year's plan, the additional dividends will, to 
some extent, offset the benefit for the purposes of 
any Excess Profits Tax, but if the shareholders 
desire to obtain a further amount of cash this can 
not be avoided.

Finally, I should mention that if, for the 
purpose of bringing the capital to the round fig 
ure of £400,000, it be decided to issue the odd 
3,856 shares (or 3,856 shares less 944 - 2,862 as 
the case may be) the amounts of cash available to 30 
the shareholders, as previously mentioned herein, 
will necessarily be reduced by the consideration 
for these shares as the rate of £1 per share.

Formal application will need to be made by 
letter to the Department of the Treasury for con 
sent to issue the 193,675 unissued shares of the 
Company.
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letter - Melford Motors Pty. Ltd. to Sec 
retary* Capital Issues (Control) Branch.

19th October, 1950 
The Secretary,

Capital Issues (Control) Branch, 
Treasury,

OAIIBKRRA. A.C,T.

Dear Sir,

RE PROPOSED ISSUE OF SHARES:

The paid up capital of this Company is at 
present £206,325 and its authorised capital is 
£400,000, which .Leaves 193,675 shares of £1 each 
unissued.

Some of these are 5$ Preference Shares and 
some are Ordinary Shares.

It is proposed to issue the aforesaid 193 ? 675 
shares to the present holders for cash, at par, 
and your formal consent to this issue is desired,,

An early ruply will be appreciated.
Yours faithfully, 
MELPOHD MOTORS PTY. LTD.

L.A. Fenton 
MANAGING DIRECTOR.
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ANNEXURE NO. 46.
Consent by Delegate of Treasurer to Issue 
of Capital by Melford Motors Pty. Ltd.

C.I. No. 33145 
COMMONWEALTH OF AUSTRALIA

Department of the Treasury, 
Canberra, A.C.T.

National Security (Capital Issues) Regulations

Annexure 46 „

Consent by 
Delegate of 
Treasurer to 
Issue of Capital 
by Melford 
Motors Pty. Ltd,

25th October 
1950.

In pursuance of the powers conferred by the 
National Security (Capital Issues) Regulations, I, 
the Delegate of the Treasurer of the Commonwealth 
of Australia, hereby consent to :-
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MELFORD MOTORS PTY. LTD. making an issue of 
authorised capital within a period of Six (6) 
months from the date of this consent by the issue 
at par of not more than One hundred and ninety- 
three thousand, six hundred and seventy five 
(193)675) Ordinary shares of a nominal value of 
One Pound (£l) each for cash subscription,

Dated this Twenty fifth day of October, 1950.
(Signed) 
C. HUMTEK 10

Delegate of the Treasurer 
of the Commonwealth -of Australia.

In connection with the above Authority for an 
action requiring the consent of the Treasurer, 
attention is directed to Regulation 22 (2) of the 
National Security (Capital Issr.es) Regulations, 
which reads as follows :-

"A company, body, or any person on its behalf, 
which or who makes any intimation, whether orally, 
in writing or in any other way, of the fact of the 20 
Treasurer's consent to an application under these 
Regulations or the previous Regulations shall 
include in. the intimation a statement in the 
following terms or in terms of the like effect:

"The fact that the Treasurer of the Common 
wealth has consented to (here insert parti 
culars of the matters consented to by the 
Treasurer) is not to be taken in any way as 
a guarantee of the actual or probable 
financial stability or success of the Com- 30 
pany (or society, c3.ub, association or 
body, as the case may be)."
The Commonwealth Treasurer's approval in this 

case is necessary under the national Security 
(Capital Issues) Regulations, and is a war time 
measure. Such approval has been given on the 
understanding that all the conditions pertaining 
to the issue of capital as set out on the appli 
cation will be observed arid should not be inter 
preted as carrying any direct or implied under- 40 
taking relating to tariff protection, bounties, or 
any other form of Government assistance now or 
hereafter.
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ANHEXURE NO. 47.

Minutes of Extra-ordinary General Meeting 
of Preference Shareholders of Melford 

Motors Pty. Ltd.

LTD .

Minutes of Extraordinary General Meeting of 
Preference Shareholders held at 60 Coll ins 
Plaoe - 29th ̂ Novembejr, ,. l£50_at 2.JL5 P,m.

10
210
PRESENT

20

211
NOTICE OF 
MEETING

212
CONSENT TO 
AMENDMENT""

Messrs* L,B. Wallace (Chairman), L.A. 
Fenton, H.J. Lane, W.B. Thomas (Al 
ternate Director for Mrs. S.M.A.Lane), 
Messrs. W.S. Bennett (Secretary) and 
FiE* Bunny in attendance.

It was moved by Mr. L.A. Fenton, 
seconded by Mr. H.J. Lane, and unani 
mously carried, that the Notice of 
Meeting be taken as read.

The following Resolution moved by Mr. 
H«J. Lane, and seconded by Mr. L.A. 
Fenton, was carried unanimously :-

That this Meeting of Preference Share 
holders of Melford Motors Pty. Ltd. 
hereby consents to and approves the 
following amendments to the Articles 
of Association of MeIford Motors Pty. 
Ltd.

1. THAT Article 2A be deleted and the 
following Article substituted ;-

2A. The share capital of the Com 
pany is Four hundred thousand 
pounds divided into Four hundred 
thousand shares of One pound each. 
Eight thousand two hundred and 
fifty three of such shares shall 
'loe known as "A" Ordinary shares 
and Eight thousand two hundred and 
fifty three of such shares shall 
be known as "C" Ordinary shares. 
Each such class of share shall have 
the respective rights hereinafter 
set out as applicable to each such 
class of share respectively. The
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1950.
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remaining Three hundred and eighty three 
thousand four hundred and ninety four 
shares in the capital of the Company shall 
be known as "B" Ordinary Shares.

2. THAT Article 2B be deleted and the follow 
ing Article substituted :•-

2B. The shares of the Company which prior 
to the Eighteenth day of November One 
thousand nine hundred and forty nine were 
identified as Numbers 1 to 1255 (both in- 10 
elusive) 2507 to 3506 (both inclusive) 
and 4507 to 10504 (both inclusive) shall 

'• be "A" Ordinary Shares.

3. THAT Article 2D be deleted and the follow 
ing Article substituted i-

2D. The shares of the Company which prior 
to the Twenty ninth day of November One 
thousand nine hundred and fifty were 
identified as Numbers 1256 to 2506 (both 
inclusive) 3507 to 4506 (both inclusive) 20 
and 10505 to 16506 (both inclusive) and 
were known as "B" Ordinary shares shall on 
from and after such date be "0" Ordinary 
Share s.

4. THAT Article 2E be deleted.

5. THAT the following Articles be inserted 
after Article 2D:

2E. "C" Ordinary shares shall be entitled;

(a) Subject to the rig.its of the "A"
Ordinary Shares to the whole of the 30 
dividends declared by the Company on 
or after the Twenty ninth day of 
November One thousand nine hundred and 
fifty until such dividends in the 
aggregate amount to not less than the 
sum of Twenty six pounds eleven 
shillings in respect of each "C" 
Ordinary share of which sum not less 
than Three pounds per share shall have 
been paid in such manner and out of 40 
such income profits or amounts as to 
entitle the holder for the time being 
of each of the said shares to the re 
bate provided for by Section 107 of 
the Income Tax Assessment Act 1936- 
1948 but save as provided by paragraph
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(b) of this Article the holders of 
the said "C" Ordinary shares shall 
no.,- be entitled to any further 
part i o ipat ion in pr o f it s ;

(b) Subject to the rights of the "A" 
Ordinary shares to a fixed cumula 
tive preferential dividend (pay 
able half-yearly on the Thirtieth 
day of June and the Thirty first 
day of December in each year) at the 
rate of IPive pounds per centum per 
annum computed from the First day of 
January One thousand nine hundred 
and fifty one on the capital for the 
time being and from time to time 
paid up thereonj

(c) In a winding up to rank in priority 
to all other shares of the Company 
other than the "A" ordinary shares 
for payment of all arrears of divi 
dend (whether earned declared or not) 
down to the commencement of the 
winding up and for repayment of the 
amount of capital paid up thereon 
and for payment in respect of each 
share of a sum equal to the differ 
ence (if any) between the aggregate 
of all dividends received by the 
holder of each "0" Ordinary share 
pursuant to paragraph (a) of this 
Article and the sum of Twenty six 
pounds eleven shillings but without 
any other right to further parti 
cipation in profits or assets of the 
C ompany.

(d) To the same rights as the holders of 
11 B" Ordinary shares as regards 
receiving notices of general meetings 
reports and balance sheets and atten 
ding all general meetings of the 
Company;

(e) To the same rights as the holders of 
"I 1 ' Ordinary Shares as regards voting 
at general meetings and at polls 
until the dividends mentioned in 
sub-paragraph (a) of this Article 
have been received and thereafter if 
at any time and so long as the said 
fixed cumulative preferential divi 
dend shall remain unpaid for six

Exhi'b its. 
A.2

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit i«A.2)

Annexure 47•
Minutes of 
Extra-ordinary 
General 
Meeting of 
Preference 
Shareholders 
of Melf ord 
Motors Pty. 
Ltd,

29th November
1950 -
co ntinued.



204.

Exhibits 
A.2

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

• Ahnexure 47
Minutes of 
Extra-ordinary 
General 
Meeting of 
Preference 
Shareholders 
of Melford 
Motors Pty* 
Ltd.

29th November 
1950 - 
continued.

calendar months after any half-yearly 
date for payment thereof, or on any 
proposition or resolution for the 
purpose of reducing the capital of 
the Company or winding up or sanc 
tioning a sale of the undertaking or 
on any question directly affecting 
the rights or privileges attached to 
the "0" Ordinary shares.

2P. The shares (whether issued or un- 10 
issued) in the Company which prior 
to the Twenty ninth day of November 
One thousand nine hundred and fifty 
were issued or created and known as 
Preference shares shall as on and i'rom 
the said Twenty ninth day of November 
One thousand nine hundred and fifty 
have attached to them (instead of the 
rights conditions b.nd privileges there 
tofore attached to them) the rights 20 
conditions and privileges appertaining 
to "B" Ordinary shares under these 
Articles and no others arid be known 
and treated as "B" Ordinary shares 
for all the purposes of these Articles.

2G. The rights privileges and conditions 
conferred by or attached to "A" Ordi 
nary shares and to "C" Ordinary shares 
respectively shall not be varied modi 
fied altered added to or abrogated 30 
excepting in the manner provided by 
Section 61 of the Companies Act 1938.

6. THAT Article 3B be amended by deleting 
therefrom the word "Preference" and sub- 
stituing therefor the letter and word "C" 
Ordinary.

Signed as correct L.B. WALLACE 

CHAIRMAN.
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ANNEXURE NO, 48.

Minutes of Extra-ordinary General Meeting 
of "B" Ordinary Shareholders of Melford 

Motors Pty. Ltd.

jffi]LgpRD^MOTORS PTY. LTD.

Minutes of Extraordinary Meeting of "B" Ordinary 
Shareholders held at 60 Collins Place - 29th 
November, 1950 at 2.30 P.m. __________

10
213
PRESENT

214
NOTJECE OP 
MEETING

20 215
CONSENT

•Messrs. L.B. Wallace (Chairman), I.A. 
Penton, H.J. Lane, W.B. Thomas (Al 
ternate Director for Mrs^S.M.A.Lane). 
Messrs. W.S. Bennett (Secretary) and 
P,E, Bunny in attendance.

It was moved by Mr. H.J. Lane, secon 
ded by Mr. L.A. Penton and unanimously 
carried, that the Notice of Meeting "be

•taken as read.

TO
AMENDMENT
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The following Eesolution moved by Mr 0 
_______ H.J. Lane and seconded by Mr. V/.B.
OF ARTICLES Thouas was carried unanimously :-

That this Meeting of "B" Ordinary 
shareholders of Melford Motors Pty. 
Ltd. hereby consents to and approves 
the following amendments to the 
ArTicles of Association of Melford 
Motors Pty. Ltd. :-
1- THAT Article 2A be deleted and the 

following Article substituted :
2A. The share capital of the Com 
pany is Pour hundred thousand pounds 
divided into Pour- hundred thousand 
shares of One Pound each.' Eight 
thousand two hundred and fifty 
three of such shares shall be known 
as "A" Ordinary shares and Eight 
•thousand two hundred and fifty 
three of such shares shall be known 
as "C" Ordinary shares. Each such 
class of share- shall have the res 
pective rights hereinafter set out 
as applicable to each such class of 
share respectively. The remaining 
Three hundred and eighty three
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thousand four hundred and ninety four 
shares in the capital of the Company 
shall be known as lrJ" Ordinary shares

2. THAT Article 2B be deleted and the 
following Article substituted:

2B. The shares of the Company which
prior to the Eighteenth day of
November One thousand nine hundred and
forty nine were identified as Numbers
1 to 1255 (both inclusive) 2507 to 10
3506 (inclusive) and 4507 to 10504
(both inclusive) shall be "A" Ordinary
shares.

3. THAT Article 2D be deleted and the 
following Article substituted:

2D. The shares of the Company which
prior to the Twenty ninth day of
November One thousand nine hundred
and fifty were identified as Numbers
1256 to 2506 (both inclusive) 3507 to 20
4506 (both inclusive) and 10505 to
16506 (both inclusive) and were known
as "B" Ordinary shares shall on from
and after such date be "C" Ordinary
shares,

4. THAT Article 2E be deleted,

5. THAT the following Articles be inserted 
after Article 21):

2E. "C" Ordinary shares shall be
entitled: 30

(a) Subject to the rights of the "A" 
Ordinary shares to the whole of 
the dividends declared by the Com 
pany on or after the Twenty ninth 
day of November One thousand nine 
hundred and fifty until such divi 
dends in the aggregate amount to 
not less than the sum of Twenty 
six pounds eleven shillings in 
respect of each "C" Ordinary share 40 
of which sum not less than Three 
pounds per share shall have been 
paid in such manner-and out of 
such income profits or amounts as
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to entitle the holder for the time 
being of each of the said shares to 
tbe rebate provided for by Section 
107 of the Income Tax Assessment Act 
1936-1948 but save as provided by 
paragraph (b) of this Article the 
holders of the said "C" Ordinary 
shares shall not be entitled to any 
further participation in profits;

(b) Svjject to the rights of the "A" 
Ordinary shares to a fixed cumu 
lative preferential dividend (pay 
able half-yearly on the Thirtieth 
day of June and the Thirty first 
day of December in each year) at 
the rate of Five pounds per centum 
per annum computed from the First 
day of January One thousand nine 
hundred and fifty one on the capital 
for the time being and from time to 
time paid up thereon;

(c) In a winding up to rank in priority 
to all other shares of the Company 
other than the "A" ordinary shares 
for payment of all arrears of divi 
dend (whether earned declared or 
not) down to the commencement of the 
winding up and for repayment of the 
amount of capital paid up thereon 
and for payment in respect of each 
share of a sum equal to the differ 
ence (if any) between the aggregate 
of all dividends received by the 
holder of each "C" ordinary share 
pursuant to paragraph (a) of this 
Article and the sum of Twenty six 
pounds eleven shillings but without 
any other right to further parti 
cipation in profits or assets of the 
C ompany;

(d) To the same rights as the holders of 
"B" Ordinary shares as regards re 
ceiving notices of general meetings 
reports and balance sheets and 
attending all general meetings of 
the Company;

(e) To the same rights as the holders 
of "B" Ordinary shares as regards 
voting at general meetings and at
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polls until the dividends mentioned in 
sub-paragraph (a) of this Article have 
been received and thereafter if at any 
time and so long as the said fixed 
cumulative preferential dividend shall 
remain unpaid for six calendar months 
after any half-yearly date for payment 
thereof, or on any proposition or 
resolution for the purpose of reducing 
the capital of the Company or winding 10 
up or sanctioning a sale of the under 
taking or on any questions directly 
affecting the rights or privileges 
attached to the "0" Ordinary shares.

2F. The shares (whether issued or un-issued) 
in the Company which prior to the 
Twenty ninth day of November One 
thousand nine hundred and fifty were 
issued or created ar>>i known as Prefer 
ence Shares shall as on and from the 20 
said Twenty ninth day of November One 
thousand nine hundred and fifty have 
attached to them (instead of the 
rights conditions and privileges there 
tofore attached to them) the rights 
conditions and privileges appertaining 
to "B" Ordinary shares under these 
Articles and no others and be known 
and treated as "B" Ordinary shares for 
all the purposes of these Articles. 30

2G-. The rights privileges and conditions 
conferred by or attached to "A" 
Ordinary shares and to "C" Ordinary 
shares respectively shall not be varied 
modified altered added to or abrogated 
excepting in the manner provided by 
Section 61 of the Companies Act 1938.

6. THAT Article 3B be amended by deleting 
therefrom the word "Preference" and sub 
stituting therefor the letter and word "C" 40 
Ordinary.

Signed as correct L.B. WALLACE

Chairman.
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AMEXURE NO. 49
Minutes of "Extra-ordinary General Meeting 
of all Shareholders of Melford Motors Pty. 
ltd.

J4ELFORI)_MOTORS PTY. LTD.
Minutes of Extraordinary General Meeting of all 
Shareholders held at 60 Collins Place - 29th 
November, ,19'.iO at 2 a 25 p.m._____________

10
216
PRESENT

217
HOT ICE OF

20 218
AMEHDMET

Messrs. L.B. Wallace (Chairman), L.A. 
Penton, H.J, Lane, -W.B. Thomas (Alter 
nate Director for Mrs. S.M.A. Lane). 
Messrs. W.S. Bennett (Secretary) and 
P.E. Bunny in attendance.

It was moved by Mr. W.B. Thomas, 
seconded by Mr. H.J. Lane, and unani 
mously carried, that the Notice of 
Meeting be taken as read.

The following Special Resolution moved

30

40
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Off ARTICLES by Mr. W.B. Thomas and seconded by Mr. 
L.Ac Penton was carried unanimously:
That the Articles of Association of the 
Company be amended as follows s-
1» THAT Article 2 A be deleted and the 

following Article substituted:
2A. The share capital of the Com 
pany is Pour hundred thousand pounds 
divided into Pour hundred thousand 
nhares of One pound each. Eight 
thousand two hundred and fifty three 
of such shares shall be known as "A" 
Ordinary shares and Eight thousand 
two hundred and fifty three of such 
shares shall be known as "C" Ordi 
nary shares. Each such class of 
share snail have the respective 
rights hereinafter set out as appli 
cable to each such class of share 
respectively. The remaining Three 
hundred and eighty three thousand 
four hundred and ninety four shares 
in the 'capital of the Company shall 
be known as "B" Ordinary shares.
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2. THAT Article 2B be deleted and the follow 
ing Article substituted:
2B. The shares of the Company which prior 
to the Eighteenth day of November One 
thousand nine hundred and forty nine were 
identified as Numbers 1 to 1255 (both in 
clusive) 2507 to 3506 (both inclusive) and 
450? to 10504 (both inclusive) shall be 
"A" Ordinary shares.

3. THAT Article 2D be deleted and the follow- 10 
ing Article substituted:
2D. The shares of the Company which prior 
to the twenty ninth day of November One 
thousand nine hundred and fifty were 
identified as Numbers 1256 to 2506 (both 
inclusive) 3507 to 4506 (both inclusive) 
and 10505 to 16506 (both inclusive) and 
were known as "B" Ordinary shares shall 
on from and after such date be "C" Ordi 
nary shares. 20

4. THAT Article 2E be deleted.
5. THAT the following Articles be inserted 

after Article 2D.
2E. "C" Ordinary shares shall be entitled:
(a) Subject to the righ :;s of the "A" 
Ordinary shares to the whole of the divi 
dends declared by the Company on or after 
the Twenty ninth day of November One 
thousand nine hundred and fifty until such 
dividends in the aggregate amount to not 30 
less than the sum of Twenty six pounds 
eleven shillings in respect of each "C" 
Ordinary share of which sum not less 'than 
Three pounds per share shall have been 
paid in such manner and out of such income 
profits or amounts as to entitle the holder 
for the time being of each of the said 
shares to the rebate provided for by Sec 
tion 107 of the Income Tax Assessment Act 
1936-1948 but save as provided by para- 40 
graph (b) of this Article the holders of 
the said "C" Ordinary shares shall not be 
entitled to any further participation in 
profits;
(b) Subject to the rights of the "A" Ordi 
nary shares to a fixed cumulative prefer 
ential dividend (payable half yearly on the 
Thirtieth day of June and the Thirty first
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day of December in each year) at the 
rate o.f Five pounds per centum per annum 
computed from the First day of January 
One thousand nine hundred and fifty one 
on the capital for the time being and 
from time to time paid up thereon;
(c) In a winding up to rank in priority 
to all other shares of the Company other 
than the "A" Ordinary shares for pay 
ment of all arrears of dividend (whether 
earned declared or not) down to the 
commencement of the winding up and for 
repayment of the amount of capital paid 
up thereon and for payment in respect 
of each share of a sum equal to trie 
difference (if any) between the aggre 
gate of all dividends received by the 
holder of each "C" Ordinary share pur 
suant to paragraph (a) .of this Article 
and the sum of Twenty six pounds eleven 
shillings but without any other right 
to further participation in profits or 
assets of the Company.
(d) To the same rights as the holders 
of "IB" Ordinary shares as regards re 
ceiving notices of general meetings 
reports and balance sheets and attending 
all general meetings of the Company;
(e) To the same rights as the holders of 
"B" Ordinary shares as regards voting at 
general meetings and at polls until the 
dividends mentioned in sub-paragraph (a) 
of thia Article have been received and 
thereafter if at any time and so long 
as the said fixed cumulative preferential 
dividend shall remain unpaid for six 
calendar months after any half-yearly 
date for payment thereof, or on any pro 
position or resolution for the purpose 
of reducing the capital of the Company 
or winding up or sanctioning a sale of 
the undertaking or on any question 
directly affecting the rights or privi 
leges attached to the "C" Ordinary 
shareo.
2F. The shares (whether issued or un 
issued) iii the Company which prior to 
the Twenty ninth day of November One 
thousand nine hundred and fifty were 
issued or created and known as Preference
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shares shall as on and from the said
Twenty ninth day of November One thousand
nine hundred and fifty have attached to
them (instead of the rights conditions
and privileges theretofore attached to
them) the rights conditions and privileges
appertaining to "B" Ordinary shares under
these Articles and no others and be known
and treated as "B" Ordinary shares for
all the purposes of these Articles. 10

2&. The rights privileges and conditions 
conferred by or attached to "A" Ordinary 
shares and to "C" Ordinary shares res 
pectively shall not be varied modified 
altered added to or abrogated excepting 
in the manner provided by Section 61 of 
the Companies Act 1938.

THAT Article 3B be- amended by deleting 
therefrom the word "Preference" and sub 
stituting therefor the letter and word 20 
"C" Ordinary

Signed as correct I.B. WALLACE 

CHAIRMAN

Annexure 50
Option granted 
to Pactolus 
Pty. Ltd. by 
Leonard Alfred 
?enton in 
respect of "C" 
Ordinary shares 
in Melford 
Motors Pty. 
Ltd.
30th November 
1950.

ANNEXURE NO. 50
Option granted to Pactolus Pty. Ltd. 
by Leonard Alfred Fenton in respect of 
"C" Ordinary shares in Melford Motors 
Pty., Ltd.

THIS INDENTURE made the 30th day of November One 
thousand nine hundred and fifty BETWEEN 50 
LEONARD ALFRED FENTON of .621 Elisabeth Street 
Melbourne in the State of Victoria Managing Direc 
tor (hereinafter called the shareholder) of the 
first part PACTOLUS PROPRIETARY LIMITED of 53 
Martin Place Sydney in the State of New South Wales 
(hereinafter called the purchaser) of the second 
part and WILLIAM STEWART BENNETT of 621 Elizabeth 
Street Melbourne in the State of Victoria Secretary 
(hereinafter called the Agent) of the third part 
WHEREAS the shareholder is registered as the 40 
holder of One thousand five hundred "C" Ordinary 
shares (hereinafter called the said shares) in the
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undertaking known as MELFORD MOTORS PROPRIETARY 
LIMITED (hereinafter called the Company) a Company 
incorporated in the State of Victoria AMD WHEREAS 
the shareholder has agreed to give to the pur 
chaser an option to purchase the said shares upon 
the terms and conditions hereinafter appearing 
NOW THIS INDENTURE WITNESSETH as follows:
1. THE shareholder hereby grants to the purchaser 
an option to purchase the said shares upon the 

10 following terms and conditions:
(a) The said option shall be exercised by the

giving by the purchaser to the Agent as agent 
for the shareholder of a notice in writing 
exercising the said option on or before the 
Thirty first day of December One thousand nine 
hundred and fifty;

(b) Within twenty four hours of the exercise of 
the said option the purchaser shall pay to the 
agent (who shall receive the same as agent for 

20 the shareholder) an amount equal to Twenty
four pounds for each of the said shares (which 
amount is hereinafter referred to as the pur 
chase price);

(c) Upon receipt by the agent of the purchase
price the agent shall complete (by including 
therein the amount of the purchase price and 
the name of the purchaser as the transferee) 
a transfer of the said shares signed in blank 
by the shareholder in anticipation of the

30 exercise of the said option and shall hand
the said transfer and the scrip for the said 
shares to the purchaser and the purchaser 
shall thereupon be entitled to produce the 
said transfer and the relevant scrip to the 
Company or a Director or Secretary thereof or 
to any authority within the meaning of the 
Articles of Association of the Company com 
petent within the said Articles to register 
such transfer and the purchaser shall also

40 be entitled to apply for registration of the 
said transfer and the shareholder shall use 
the best endeavours of the shareholder to 
ensure that the said transfer shall be regis 
tered by tr? Company,

2. THE shareholder hereby authorises the agent to 
receive the purchase price on behalf of the share 
holder and to give a valid receipt therefor and on 
receipt of the purchase price to complete the 
transfer of the said shares hereinbefore mentioned 

50 as hereinbefore provided and to hand the same and
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the scrip for the said shares to the purchaser and 
the purchaser shall be under no obligation to see 
to the application of the purchase price so paid.

IN WITNESS whereof the party hereto of the 
first part has executed these presents the day and 
year first hereinbefore written

SIGNED SEALED AND DELIVERED 
by the said LEONARD ALFRED 
PENTON in the presence of:

L.A. Penton

W.S. Bennett

PACTOLUS PTY. LIMITED hereby exercises this option 

Dec. 4th 1950
PACTOI-TTS PTY, LIMITED

J.V. Ratcliffe 
Director.

10

Annexure 52
Application for 
New "B" Ordinary 
shares in 
Melford Motors 
Pty. Ltd. by 
Leonard Alfred 
Penton.
30th November 
1950.

ANNEXURE NO. 52
Application for New "B" Orr^oiary shares 
in Melford Motors Pty. Ltd. by Leonard 
Alfred Penton.

MELPORD MOTORS PROPRIETARY,_L.IMITED 20

I LEONARD ALPRED PENTON of 621 Elizabeth Street 
Melbourne HEREBY APPLY for-the. issue to me of Thirty 
four thousand five hundred "B" Ordinary shares fully 
paid to One pound each in Melford Motors Proprietary 
Limited for which shares I undertake to pay the 
allotment money of One pound each in full as soon 
as I have been notified that the shares have been 
allotted to me. It will be a sufficient notice of 
such allotment if a notice containing such informa 
tion is! handed to William Stewart Bennett of 621 30 
Elizabeth Street Melbourne addressed to me.

DATED the 30th day of November 1950.

L.A. Penton.
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Letter - J,V
ANNEXTIRE NO. 55

Ratcliffe to H.J. 
Schedule

Lane and

JOHN V. BATCLIFi'E

H.J. Lane, Esq...
c/- Lane's Motors Pty. Ltd.,
89-109 .Exhibition Street,

53 Martin Place, 
SYDNEY.

23rd April 1951.

Dear Harry,
I have considered the figures in your letter 

of the 19th instant regarding Neal's Motors Pty. 
Limited, and have come to the conclusion that a 
transaction similar to that carried out in 1950 
could be carried out before the 30th June next, 
subject to certain modifications. These are:
(a) a smaller number of shares would be given 

special dividend rights;
(b) the tax dividends per share would have to 

be less than last year but the taxable 
dividends would be the same.
I find that the tax paid profits now avail 

able would total only £21,221 made up as follows:
In Devon Motors Pty. Limited £8 ? 680: 0: 0
In Allcars Pty. Limited - 
2/3 of £18,812

Total
12,541: 0: 0 

£21,221: 0: 0

Exhib its
A O Jj. 0 C. ,

Annexures to 
Mutual
Admissions of 
Pact (Part of 
Exhibit "A.2")

Annexure 55
Letter - J.V. 
Ratcliffe to 
H.J. Lane and 
Schedule.
23rd April 
1951.

The above leaves out of consideration the 
30 amount of £11,351 in Devon Motors Pty. Ltd., which 

the Department refuses to regard as available for 
distribution upon a tax paid basis. It is, there 
fore, inadvisable to appropriate this amount as it 
would only lead to a contest.

I have worlred out two proposals for consi 
deration, these a.re:
(l) The number of "C" shares to be equal to the 

number of "A" shares, reduced by 10$. The 
number of "A" shares is 36,444- and there 

40 would, therefore, be under this proposal, 
32,800 "C" shares.
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(2) The number of "0" shares to be equal to the 
number of "A" shares, reduced by 20fo. The 
number of "A" shares is 36,.144 and there would 
therefore be, under this proposal, 29,156 "0" 
shares.
A schedule attached shows the allocation of 

32,800 or 29,156, as the case may be, "C" shares 
among the shareholders.

If the first proposal be adopted, the tax paid 
profits would permit of a tax pa.' ! .d dividend of 
12/lld, per share on the 32,800 shares; this would 
require a total amount of £21,183/6/8.

The alteration in the amount of the tax paid 
dividend necessitates an alteration in the price per 
share.

The price for the "A" shares was £12/8/4 made 
up thus :

(i) Value of share ex special dividend 
right, that is, as at 5$ Preference 
share £1: 0: 0

(ii) Value of tax paid dividend 1: 0: 0
(iii) Balance 10; 8; 4

Total £12: 8: 4

10

20

Item (ii) above would be reduced to 12/lld., 
and this would reduce the price for 32,800 shares 
to £12/1/3.

Under proposal (l) the taxable dividend would 
be payable on the same basis as those paid on the 
"A" shares, namely £12.7.-. per share. This would 
require a total payment of £405075- 1: 0

add tax paid dividend at 12/11 
per share which amounts to

Total amount to be found by the 
Company

21183: 6; 8

£426258: 7: 8

30

Under proposal number (2) there would be 29,156 
"0" shares. This would mean that the tax paid divi 
dend per share would rise to 14/6 per share, an in 
crease of 1/7 would be reflected in the price raising 
it.to £12/2/10 per share - say £!2/3/- per share.

Under this proposal the Company would have to 
meet :-

40
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Taxable dividends of £l2/7/- per
share on the 21,96? shares to
carry out £360,966:12: 0
Tax paid dividends of 14/6
per share 21,108; ?; 6

£382,074:19= 6

In order to carry out proposal (l) Devon 
Motors Pty 0 ltd, would declare a taxable dividend 
of £82,000 "but if proposal (2) it would be only 
£76^000. Neal's Motors Pty. ltd. would find the 
balance - under proposal (l) this would be 
£323,075/l/~, and under proposal (2) £284,966/l2/- ( 
In each case tax paid dividends would be addit 
ional .

If profits are in accordance with the esti 
mate in your letter, proposal (2) would just about 
avoid Division 7 Tax on 1951 profits. Proposal 
(l) is safe? having regard to the large general 
reserve available 'In Heal's Motors Pty. Limited, 
Thus if the tax on 1951 profits plus taxable divi 
dends declared, should exceed the net profit 
before tax, the tax provision would be drawn in 
the fii'gt place from the general reserve, thereby 
leaving ample taxable income to cover the taxable 
dividends.

This would be adjusted in the rollowing year 
as there would be an excess to be carried forward 
for Division 7 purposes, and an amount of 1952 
profits equal to the excess, being free from 
Division 7 tax, could be transferred back to 
general reserve, thus restoring the present posi 
tion, and at the same time avoiding Division 7 
Tax (to a certain extent) on 1952 profits.

Under either proposal the shareholders can 
form a Trust similar to the Morton Trust to fin 
ance shipments, etc., if the amount to be paid 
out will leave the Company short of funds.

The "A" shares had a right to special divi 
dends of £13/7/- per share, of which £1 was pay 
able out of tax paid profits.

If there ara 32,800 "C" shares, the special 
dividend will be £12/19/11 (which I suggest be 
rounded off to £13) of which 12/11 would be pay 
able out of tax paid profits, while if there are 
29,156 "C" shares the total will be £13/1/6 of 
which 14/6 per share will be payable out of tax 
paid profits.
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The 5$ preference dividend will accrue from 
1st July 1951.

The "B" preference shares could be converted 
to "D" ordinary shares, although there is no special 
need for this at present as there will still be a 
large number of "B" ordinary shares.

The last three paragraphs have been added 
mainly for the attention of Ernest. Three extra 
copies of this letter are attached for your con 
venience.

Kind regards.
Yours faithfully,

(Sgd.) J.Vo RATCLIPFE.

10

NEAL'S MOTORS PTY. LIMITED
ALLOCATION

Shareholder

H. J.
Estate
Estate
L.N.
L. J.
Mrs. P
Est.C.
Est.Ro

L.
R.N.
J.N.

N.
0 U.O.
M.1T.
T.L.

No. of "A" 
Shares

9111
12300
2475
2456
2456
2456
2456
2734

I0fo re 
duction

911
1230

247
245
246
246
246
273

OP SHARES

No. of "C" 
Shares

82 Gu
11070
2228

221
2210
2210
2210
2461

32800

20/o re 
duction

1822
2460

495
491
491
491
491
547

Ho. of "C" 
Shares

7289
9840
1980
1965
1965
1965
1965
2187

29156

20
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ANNEXURE NO. 56

Minutes of Extra-ordinary Meeting of Holders 
of "B" Preference Shares in Neal's Motors 
Pty. Ltd.

NEAL'S MOTORS PTY. LTD.

10

20

MINUTES 01? EXTRAORDINARY MEETING OP HOLDERS OF 
"B" PREFERENCE SHAEES, HELD AT 60 COLLINS 
PLACE MELBOURNE AT 2.15 P.M. ON THE 12th JIME 
1951.___________________________ ____

Messrs. L.J. Newton (Chairman) 
H.J. Lane 
L a Newton 
F»E. Bunny, representing the

Estate of the late R. Nathan. 
L<,J. Newton, representing the

estate of the late C 0 M. Nathan, 
L 0 Newton, represent±ng the

Estate of the late J. Nathan. 
H.J. Lane representing the Estate

of the late R9 T. Lane. 
Mrs. ScM. Lane by her proxy H.J. Lane. 
Mrs, F.U. Christian "by her proxy L.J.

Newton. 
Mr. H. Carr, Secretary in attendance.

ALTERATIONS 
TO ARTICLES

30
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1951.

40

The following resolution, moved by 
Mr. H.J. Lane, and seconded by Mr. 
L u Newton was carried unanimously:-

THAT this Meeting of "B" Preference 
Shareholders of Neal's Motors Prop 
rietary Limited HEREBY CONSENTS to 
and approves the following amend 
ments to the Articles of Association 
of such Company:-

1. That Article 2A be deleted, and 
the following Article substi 
tuted s-

2A. The share capital of the 
company is £750,000 divided into 
750,000 shares of £1 each. 36,444 
of such shares shall be known as 
"A" ordinary shares, 184,400 of
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suoh shares shall be known as "B" 
ordinary shares, 29,156 of such shares 
shall be known as "0" Ordinary shares, 
5 ? 000 of such shares shall be known as 
"A" Preference shares and 495,000 of 
such shares shall be known as "B" Pre 
ference shares.

2. THAT Article 2B be deleted, and the 
following Article substituted there 
for:- 10

2B. The shares of the Company which 
prior to the Eighteenth day of November 
1949 were identified as Nos. 1 to 
19,451 (inclusive) 19,772 to 21,260 
(inclusive) 21,642 to 23,130 (inclusive) 
23,512 to 27,861 (inclusive) 29,001 to 
33,833 (inclusive) 35,001 to 35,964 
(inclusive) 36,201 *o 37,167 (inclusive) 
37,401 to 38,367 (inclusive) 38,601 to 
39,567 (inclusive) and 39,801 to 40,767 20 
(inclusive) shall be "A" Ordinary 
shares, the shares of the Company which 
prior to the said Eighteenth day of 
November 1949? were identified as Nos. 
19,452 to 19,771 (inclusive) 21,261 to 
21,641 (inclusive), 23,131 to 23,511 
(inclusive) 27,862 jo 29,000 (inclusive) 
33,834 to 35,000 (inclusive) 35,965 to 
36,200 (inclusive) 37,168 to 37,400 
(inclusive) 38,368 to 38,600 (inclusive) 30 
39,568 to 39,800 (inclusive) 40,768 to 
50,871 (inclusive) 58,161 to 65 ? 486 
(inclusive) 75,327 to 85,217 (inclusive) 
87,198 to 89,187 (inclusive), 91,153 to 
93,127 (inclusive) 95,093 to 97,067 
(inclusive) 99,033 to 101,007 (inclusive) 
102,973 to 104,947 (inclusive) 107,135 
to 109,332 (Inclusive) shall be "B" 
Ordinary shares, the shares of the Com 
pany which prior to the Twelfth day of 40 
June 1951, were identified as Eos. 
50,872 to 58,160 (inclusive) 65,487 to 
75,326 (inclusive) 85,218 to 87,197 
(inclusive) 89,188 to 91,152 (inclusive) 
93,128 to 95,092 (inclusive) 97,068 to 
99,032 (inclusive) 101,008 to 102,972 
(inclusive) and 104,948 to 107,134 (in 
clusive) and were prior to the last- 
mentioned date known as "B" Ordinary
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shares shall on, from and after the 
said Twelfth day of June 1951 be "C 1 - 
Oidinary shares, and the shares of 
the Company which prior to the said 
Eighteenth day of November 1949 were 
known as Preference shares shall be 
"A" Preference Shares

3. THAT Article 2C shall be amended by 
deleting the figures and letter 
"11A" and substituting therefor the 
figure and letter "4A"

4- THAT Article 2E shall be amended as 
follows:-

Ey deleting the letters and words 
ii UJ^H Preference shares and the "A" 
ordinary shares" wherever they 
appear in sequence and by substi 
tuting therefor the letters and 
words " "A 11 Preference shares, "A" 
Ordinary shares and "C" Ordinary 
shares".

5. THAT Article 2P be deleted, and the 
following Article substituted:-

21'» Subject always to the rights of 
the "A" Preference shares, and the 
"A" Ordinary shares "C" Ordinary 
shares shall be entitled :-

(a) to the whole of the dividends 
declared by the Company on or 
after the twelfth day of June 
1951 until such dividends in 
the aggregate amount to not less 
than £13: 1: 6 in respect of 
each "C" Ordinary share of which 
sum not less than 12/lld per 
share shall have been paid in 
such manner and out of such in 
come profits dividends or amounts 
as to entitle the holder for the 
time being of each of the said 
shares to the rebate provided for 
by Section 10? of the Income Tax 
Assessment Act 1936-1948, but save 
as provided by paragraph (b) of 
this Article the holders of the
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said "C" Ordinary shares shall not 
be entitled to any further parti 
cipation in profits.

(b) to a fixed cumulative preferential 
dividend (payable half-yearly on 
the Thirtieth day of June and the 
Thirty first day of December in 
each year) at the rate of Five Pounds 
per centum per annum computed from 

1 the First day of Tuly One thousand 10 
nine hundred and iifty one on the 
capital for the time being and from 
time to time paid up there on j

(c) in a winding up to rank in priority 
to all other shares of the Company 
for payment of all arrears of divi 
dend (whether earned declared or not) 
down to the commer.cement of the wind 
ing up and for repayment of the amount 
of capital paid up thereon and for 20 
payment in respect of each share of a 
sum equal to the difference (if any) 
between the aggregate of all dividends 
received by'the holder of each "0" 
Ordinary share pursuant to paragraph 
(a) of this Article and the sum of 
£13.°1:6, but without any other right 
to further participation in profits 
or assets of the Company;

(d) to the same rights as the holders of 30 
"B" Ordinary shares as regards re 
ceiving notices of general meetings 
reports and balance sheets and 
attending all general meetings of 
the C orapany;

(e) to the same rights as the holders of 
"B" Ordinary shares as regards voting 
at general meetings and at polls un 
til the dividends mentioned in sub- 
paragraph (a) of this Article have 40 
been received and thereafter if at 
any time and so long as the said 
fixed cumulative preferential divi 
dend shall remain unpaid for six 
calendar months after any half-yearly 
date for payment thereof, or on any 

• proposition or resolution for the
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purpose of reducing the capital 
of the Company or winding up or 
sanctioning a sale of the under 
taking or on any question directly 
affecting the rights or privi 
leges attached to the "C" Ordi 
nary shares.

6. THAT the following Article be in 
serted after Article 2F:

2FF. The rights privileges and con 
ditions conferred by or attached to 
"A" Ordinary shares, to Preference 
shares and to "C" Ordinary shares 
respectively shall not be varied 
modified altered added to or abro 
gated excepting in the manner pro 
vided by Section 61 of the Companies 
Act 1938.

7. THAT Article 2H be amended as 
follows :-

(a) by inserting before the words
"Preference shares" the following 
words and letters (viz):" "A" 
Ordinary shares "C" Ordinary 
shares or"

(b) By inserting before the word
"class" where it secondly thirdly 
and fourthly appears the word 
"relevant".
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30 Signed as correct

Chairman

Date
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ANNEXURE No. 5?

Minutes of Extraordinary Meeting of Holders
of "B" Ordinary Shares in Neal's Motors

Pty. Ltd.

NEAL'S MOTORS PTY. LTD.

MINUTES OP EXTRAORDINARY MEETING OF HOLDERS 
OF "B" ORDINARY SHARES HELD AT 60 COLLINS 
PLACE, MELBOURNE AT 2.30 P.M. ON THE 12th 
____ _____ JUNE 1951 ____

PRESENT Messrs

ALTERA 
TIONS TO 
ARTICLES

Mrs 
Mrs,

Mr.

L.J. Newton (Chairman)
H.J. Lane
L, Newton
F.E. Bunny, representing the
Estate of the .i.ate R. Nathan 

L.J. Newton, representing the
Estate of the late C.M. Nathan 

L. Newton, representing the Estate
of the late J. Nathan 

H.J. Lane, representing the Estate
of the late R.T. Lane 

S.M. Lane by her proxy H.J, Lane 
F.Uo Christian T'y her proxy L.J.
Newton 

H. Carr, Secretary, in attendance.

The following Resolution, moved by Mr. L. 
Newton, and seconded by Mr. H.J. Lane, 
was carried unanimously t

THAT this Meeting of "B" Ordinary share 
holders of Neal's Motor--; Proprietary 
Limited HEREBY CONSENTS to and approves 
the following amendments to the Articles 
of Association of such Company:-

1. THAT Article 2A be deleted, and the 
following Articles substituted;-

2A. The share capita] of the Company 
'is £750,000 divided into 750,000 shares 
of £1 each. 36,444 of such shares 
shall be known as "A" Ordinary shares, 
184,400 of such shares shall be known 
as "B" Ordinary shares, 29,156 of such 
shares shall be known as "c" Ordinary

10

20

4o
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shares, 5*000 of such shares shall be known 
as "A" Preference shares, and 495,000 of 
such shares shall be known as "B" Preference 
shares,

2. THAT Article 2B be deleted, and the follow 
ing Article substituted therefor;-

2B. The shares of the Company which prior 
to the Eighteenth day of November 1949 were 
identified as Nos, 1 to 1.9,451 (inclusive), 
19,772 to 21,260 (inclusive), 21,642 to 
23,130 (inclusive) 23.512 to 27,861 (inclu 
sive) 29,001 to 33,833 (inclusive) 35,001 
to 35,964 (inclusive) 36,201 to 37,167 
(inclusive) 37,401 to 38,367 (inclusive) 
38,601 to 39,567 (inclusive) and 39,801 to 
40,767 (inclusive) shall be "A" Ordinary 
shares, the shares of the Company which 
prior to the said Eighteenth day of November 
1949, were identified as Nos. 19,452 to 
19,771 (inclusive) 21,261 to 21,641 (inclu 
sive) 23,131 to 23,511 (inclusive) 27,862 
to 29,000 (inclusive) 33,834 to 35,000 
(inclusive) 35,965 to 36,200 (inclusive) 
37,168 to'37,400 (inclusive) 38,368 to 
38,600 (inclusive) 39,568 to 39,800 (inclu 
sive) 40,768 to 50,871 (inclusive) 58,161 
to 65,486 (inclusive) 75,327 to 85,217 
(inclusive) 87,198 to 89,187 (inclusive) 
91,153 to 93,127 (inclusive) 95,093 to
97.067 (inclusive) 99,033 to 101,007 (inclu 
sive) 102,973 to 104,947 (inclusive) 107,135 
to 109,332 (inclusive) shall be "B" Ordinary 
share, the shares of the Company which prior 
to the Twelfth day of June 1951 were 
identified as Nos. 50,872 to 58,160 (inclu 
sive) 65,407 to 75,326 (inclusive) 85,218 
to 87,197 (inclusive) 89,188 to 91,152 
(inclusive) 93,128 to 95,092 (inclusive)
97.068 to 99,032 (inclusive) 101,008 to 
102,972 (inclusive) and 104,948 to 107,134 
(inclusive) and were prior to the last men 
tioned date known as "B" Ordinary shares 
shall on, from and after the said Twelfth 
day of June 1951 be "C" Ordinary shares, 
and the shares of the Company which prior 
to the said Eighteenth day of November 1949 
were known as Preference shares shall be 
"A" Preference shares.
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3. THAT Article 2C shall be amended by delet 
ing the figures and letter '11A" and sub 
stituting therefor the figure and letter 
"4 A".

4. THAT Article 2E shall be amended as follows:

By deleting the letters and words " "A" 
Preference shares and the "A" Ordinary 
shares" wherever they appear in sequence 
and by substituting therefor the letters 
and words " "A" Preference shares, "A" 
Ordinary shares and "C" Ordinary shares".

5. THAg Article 2P be deleted, and the follow 
ing Article substituted :-

2P. Subject always to the rights of the
11 A" Preference,shares, arv'l the "A" Ordinary
shares "C" Ordinary shares shall be entitled

(a) to the whole of the dividends declared 
by the Company on or after the Twelfth 
day of June 1951 until such dividends 
in the aggregate amount to not less 
than £1^; 1; 6 in resnect of each "C" 
Ordinary share of wh~" oh sum not less 
than 12/lld per share shall have been 
paid in such manner and out of such 
income profits dividends or amounts as 
to entitle the holder for the time being 
of each of the said shares to the rebate 
provided for by Section 10? of the 
Income Tax Assessment Act 1936-1948, 
but save as provided by paragraph (b) 
of this Article the holders of the said 
"C" Ordinary shares shall not be entitled 
to any further participation in profits;

(b) to a fixed cumulative preferential 
dividend (payable half-yearly on the 
Thirtieth day of June and the Thirty 
first day of December'in each year) at 
the rate of Five poun.ls per centum per 
annum computed from the First day of 
July One thousand nine hundred and 
fifty one on the capital for the time 
being and from time to time paid up 
thereonj

10

20

40
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10

20

(c) in a winding up to rank in priority to 
all other shares of the Company for 
payment of all arrears of dividend 
(whether earned declared or not) down 
to the commencement of the winding up 
and for repayment of the amount of 
capital paid up thereon and for pay 
ment in respect of each share of a sum 
equal to the difference (if any) bet 
ween the aggregate of all dividends 
received by the holder of each "C" 
Ordinary share pursuant to paragraph 
(a) of this Article and the sum of 
£13 s 1: 6 bui; without any other right 
to further participation in prof its or 
assets of the Company;

(d) to the same rights as the holders of 
"B" Ordinary shares as regards receiv 
ing notices of general meetings reports 
and balance sheets and attending all 
general meetings of the Company:

(e) to the same rights as the holders of 
"B" Ordinary shares as regards voting 
at general meetings and at polls until 
the dividends mentioned in sub-paragraph 
(a) of this Article have been received 
and thereafter if at any time and so 
long as the said fixed cumulative 
preferential dividend shall remain 
unpaid for six calendar months after 
any half-yearly date for payment thereof, 
or on any proposition or resolution for 
the purpose of reducing the capital of 
the Company or winding up or sanction 
ing a sale of the undertaking or on any 
question directly affecting the rights 
or privileges attached to the "C" 
Ordinary shares.

6. THAT the following Article be inserted 
after Article 2P:-

2FF. The rights privileges and conditions 
conferred by or attached to "A" Ordinary 
shares, to Preference shares and to "C" 
Ordinary shares respectively shall not be 
varied modified altered added to or 
abrogated excepting in the manner provided
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by Section 6l of the Companies Act 1938. 

7. THAT Article 2H be amended as follows:-

(a) by inserting before the words "Prefer 
ence shares" the following words and 
letters (viz): " "A" Ordinary shares 
"C" Ordinary shares or"

(b) by inserting before the word "class" 
where it secondly thirdly and fourthly 
appears the word "relevant".

Signed as correct

Date

Chairman

10

Annexure 58.
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holders of 
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12th June 1951

ANNEXURE NO. 58

Minutes of Extraordinary General Meeting 
of Shareholders of Neal's Motors Pty. Ltd.

NEAL'S MOTORS PTY., LTD.

MINUTES OP EXTRAORDINARY GENERAL MEETING 
OF SHAREHOLDERS HELD AT 60 COLLINS PLACE, 
MELBOURNE, AT 2.45 P 0M. ON THE 12th JUNE

1951

PRESENT Messrs L.J. Newton (Chairman)
H.J. Lane
L. Newton
F»E. Bunny, representing the
Estate of the late R. Nathan 

L.J. Newton, representing the
Estate of the late C.M. Nathan 

L. Newton, representing the Escate
of the late J. Nathan 

H.J. Lane, representing the Estate
of the late R.T. Lane 

Mrs. S.M. Lane by her proxy H.J. Lane 
Mrs. F.U. Christian by her proxy L.J.

Newton 
Mr. H. Carr, Secretary, in attendance.

20
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ALTER/U The following Resolution, moved by Mr,H.J.
TXEONS_^TO Lane and .seconded by Mr. L. Newton, was
ARTICLES carried unanimously :-

TIIAT thi; Articles of the Association of 
"the Company be amended as follows :~

1. THAT Article 2A be deleted, and the 
i'oXTowing Article substituted;-

2Ai The share capital of the Company 
is £750,000 divided into 750,000 shares 

10 of £1. each. 36,444 of such shares
shall be known as "A" Ordinary shares, 
184,400 of such shares shall be known 
as "B" Ordinary shares, 29,156 of such 
shares shall be known as "C" Ordinary 
shares, 5,000 of such shares shall be 
known as "A" Preference shares, and 
495,000 of such shares shall be known 
as "B" Preference shares.

2. THAT Article 2B be deleted, and the 
20 following Article substituted therefor:-

2B^ The shares of the Company which 
prior to the Eighteenth day of November 
1949 were identified as Nos. 1 to . 
19,451 (inclusive) 19,772 to 21,260 
(inclusive) 21,642 to 23,130 (inclusive) 
23,512 to 27,861 (inclusive) 29,001 to 
33,833 (inclusive) 35,001 to 35,964 
(inclusive) 36,201 to 37,167 (inclusive) 
37,401 to 38,367 (inclusive) 38,601 to

30 39,567 (inclusive) and 39,801 to 40,767
(inclusive) shall be "A" Ordinary 
shares, the shares of the Company which 
prior to the said Eighteenth day of 
November 1949, were identified as Nos. 
19,452 to 19,771 (inclusive) 21,261 to 
21,641 (inclusive) 23,131 to 23,511 
(inclusive) 27,862 to 29,000 (inclusive) 
33,834 to 35,000 (inclusive) 35,965 to 
36,200 (inclusive), 37,168 to 37,400

40 (inclusive) 38,368 to 38,600 (inclusive)
39,563 to 39,800 (inclusive) 40,768 to 
50,871 (inclusive) 58,161 to 65,486 
(inclusive) 75,327 to 85,217 (inclusive) 
87,198 to 89,187 (inclusive) 91,153 to 
93,127 (inclusive) 95,093 to 97,067
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(inclusive) 99,033 to 101,00? (inclusive) 
102,973 to 104,94? (Inclusive) 10?,135 to 
109,332 (inclusive) shall be "B" Ordinary 
shares, the shares of the Company which 
prior to the Twelfth day of June 1951, 
were identified as Nos. 50,8?2 to 58,160 
(inclusive) 65,48? to ?5,326 (inclusive) 
85,218 to 87,19? (inclusive) 89,188 to 
91,152 (inclusive) 93,128 to 95,092 
(inclusive) 97,068 to 99^032 (inclusive) 10 
101,008 to 102,972 (inclusive) and 104,948 
to 107,134 (inclusive) and were prior to 
the last-mentioned date known as "B1t Ord 
inary shares shall on, from and after the 
said Twelfth day of June 1951 be "C" Ord 
inary shares, and the shares of the Company 
which prior to the said Eighteenth day of 
November 1949 were known as Preference 
shares shall be "A" Preference shares.

3. THAT Article 2C shall be amended by delet- 20 
ing the figures and letter "HA" and sub 
stituting therefor the figure and letter "4A".

4. THAT Article 2E shall be amended as followss-

By deleting the letters ^id words " "A" 
Preference shares and the "A" Ordinary 
shares" wherever they appear in sequence 
and by substituting therefor the letters 
and words " "A" Preference shares, "A" Ord 
inary shares and "C" Ordinary shares". 30

5. £H_AT Article 2P be deleted, and the follow- 
Tng'~Article substituted:-

2P. Subject always to the rights of the 
"^A^" Preference shares, and the "A" Ordinary 
shares "C" Ordinary shares shall be 
entitled;-

(a) to the whole of the dividends declared 
by the Company on or after the Twelfth 
day of June 1951 until such dividends 
in the aggregate amount to not less 40 
than £13: 1: 6 in respect of each "C" 
Ordinary share of which sum not less 
than 12/lld per share shall have been 
paid in such manner and out of such 
income profits dividends or amounts as
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10

20

4o

to entitle the holder for the time 
being of each of the said shares to the 
rebate provided for by Section 107 of 
the Income Tax Assessment Act 1936-1948, 
but save as provided by paragraph (b) 
of this Article the holders of the said 
"C" Ordinary shares shall not be entitled 
to any further participation in profits;

(b) to a fixed cumulative preferential 
dividend (payable half-yearly on the 
Thirtieth day of June and the Thirty 
first day of December in each year) at 
the rate of Five pounds per centum per 
annum computed from the First day of 
July One thousand nine hundred and fifty 
one on the capital for the time being 
and from time to time paid up thereon;

(c) in a winding up to rank in priority to 
all other shares of the Company for 
payment of all arrears of dividend 
(whether earned declared or not) down 
to the commencement of the winding up 
and for repayment of the amount of 
capital paid up thereon and for payment 
in respect of each share of a sum equal 
to the difference (if any) between the 
aggregate of all dividends received by 
the holder of each "C" Ordinary share 
pursuant to paragraph (a) of the Article 
and the.sum of £13: It 6, but without 
any other right to further participa 
tion in profits or assets of the 
Company;

(d) to the same rights as the holders of "B" 
Ordinary shares as regards receiving 
notices of general meetings reports and 
balance sheets and attending all general 
meetings of the Company;

(e) to the same rights as the holders of "B" 
Ordinary shares as regards voting at 
general meetings and at polls until the 
dividends mentioned in sub-paragraph 
(a) of this Article have been received 
and thereafter if at, any time and so 
long as the said fixed cumulative pre 
ferential dividend shall remain unpaid
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for six calendar months after any half- 
yearly date for payment thereof or on 
any proposition or resolution for the 
purpose of reducing the capital of the 
Company or winding up or sanctioning a 
sale of the undertaking or on any 
question directly affecting the rights 
or privileges attached to the "C" 
Ordinary shares.

6. THAT the following Article be inserted 
"after Article 2F:-

2FF_._ The rights privileges and conditions 
conferred by or attached to "A" Ordinary 
shares to Preference shares and to "C" Ord 
inary shares respectively shall not be 
varied modified altered added to or abro 
gated excepting in the manner provided by 
Section 61 of the Companies Act 1938.

7. THAT Article 2H be amended as follows;-

(a) By inserting before the words "Prefer 
ence shares" the following words and 
letters (viz): " "A" Ordinary shares 
"C" Ordinary shares or"

(b) By inserting before the word "class" 
where it secondly thirdly and fourthly 
appears the word "relevant".

10

20

Signed as correct

Date 30/6/54.

(Sgd.) Lauri J. Newton 

Chairman
30
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ANNEXURE NO......59

Option granted to Pactolus Pty. Ltd. by 
Henry James Lane in respect of "C" Ord 
inary Shares in Meal's Motors Pty. Ltd.

THIS INDENTURE made the 21st day of June One 
thousand nine hundred and fifty one BETWEEN 
HENRY JAMES LANE of 28 Albany Road Toorak in the 
State of Victoria Warehouseman (hereinafter called 
the shareholder) of the first part PACTOLUS 

10 PROPRIETARY LIMITED of 53 Martin Place Sydney in 
the State of New South Wales (hereinafter called 
the purchaser) of the second part and HAROLD CARR 
of 222 Exhibition Street Melbourne in the State of 
Victoria Secretary (hereinafter called the agent) 
of the third part

WHEREAS the shareholder is registered as the 
holder of Seven thousand two hundred and eighty 
nine "C" Ordinary shares (hereinafter called the 
said shares) in the undertaking known as NEAL'S 

20 MOTORS PROPRIETARY LIMITED (hereinafter called the 
Company) a Company incorporated in the State of 
Victoria AND WHEREAS the shareholder has agreed 
to give to the purchaser an option to purchase the 
said shares upon the terms and conditions herein 
after appearing NOW THIS INDENTURE WITNESSETH as 
follows:-

1. THE shareholder hereby grants to the purchaser 
an option to purchase the said shares upon the 
following terms and conditions :

30 (a) The said option shall be exercised by the 
giving by the purchaser to the agent as 
agent for the shareholder of a notice in 
writing exercising the said option on or 
before the Thirtieth day of June One thousand 
nine hundred and fifty one;

(b) Within twenty four hours of the exercise of 
the said option the purchaser shall pay to 
the agent (who shall receive the same as 
agent for the shareholder) an amount equal 

40 to Twelve pounds three shillings for each of 
the said shares (which amount is hereinafter 
referred to as the purchase price);
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price the agent shall complete (by including 
therein the amount of the purchase price and 
the name of the purchaser as the transferee) 
a transfer of the said shares signed in 
blank by the shareholder in anticipation of 
the exercise of the said option and shall 
hand the said transfer arid the scrip for the 
said shares to the purchaser and the purchaser 
shall thereupon be entitled to produce the 
said transfer and the relevant scrip to the 10 
Company or a Director or Secretary thereof or 
to any authority within the meaning of the 
Articles of Association of the Company com 
petent within the said Articles to register 
such transfer and the purchaser shall also 
be entitled to apply for registration of the 
said transfer and the shareholder shall use 
the best endeavours of the shareholder to 
ensure that the said transfer shall be 
registered by the Company. 20

2. THE shareholder hereby authorises the agent 
to receive the purchase price on behalf of the 
shareholder and to give a valid receipt therefor 
and on receipt of the purchase price to complete 
the transfer of the said shares hereinbefore men 
tioned as hereinbefore provided and to hand the same 
and the scrip for the said shares bo the purchaser.

IN WITNESS whereof the party hereto of 
2d the first part has hereunto set his hand and 
duty seal the day and year first hereinbefore J50 
stamp written.

SIGNED SEALED AND DELIVERED) 
by the said HENRY JAMES ) 
LANE in the presence of : )

W.B. Thomas

- H.J. Lane

Option exercised
PACTOLUS PTY. LIMITED 

J.V. Ratcliffe 
Director.

25/6/1951.
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A °3 - LETTERS (numbered 1 to 30)

No. 1 - L.B. Wallace to 
J.V. Ratcliffe

6th October 1949.

Exhibits
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No. 1 - L.B. 
Wallace to J.V. 
Ratcliffe.

6th October 1949

Mr. J.V. Ratcliffe

Dear John.,

Mr. Bunny phoned me this morning with the 
suggestion that the Articles of Lane's and Meal's 
and perhaps Ajax, should be patterned on those of 

10 I.A.C. They would save a cross reference which 
now appears in the Articles of Meal's and Lane's 
to Table A.

Mr. Bunny would like your advice on this point 
and for your purposes we enclose herewith a copy 
of I.A.C. Articles.

Mr. Ross has advised me, since dictating the 
above,, that the type for the I.A.C. articles is 
still held by the Printer because we intend adopt 
ing the I.A.C. Articles with slight modifications 

20 for Proprietary Companies for the I.A.C. Subsidi 
aries Premium Investments Ltd., Fleet Investments 
Pty. Ltd. and Dominion Finance Pty. Ltd.

The adoption of the I.A.C. Articles, which 
have been approved by the Stock Exchange would of 
course simplify masters at a later date if any of 
the Companies concerned were converted to public 
companies and listed on the Exchange.

With kind regards,

sincerely, 

30 (Sgd. ) L.B. Wallace
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Corr to J.V. • 
Ratcliffe.

10th October

No. 2 - Corr & Corr to J.V. Ratcliffe

(Copy)

CORR & CORR

J.V. Ratcliffe Esq.

10th October, 1949

Dear Sir,

re Ajax Insurance Co. Ltd. and 
other Companies

The correspondence and details sent to Mr. 
Wallace and to Mr. Ross have been handed to us, and 10 
we have considered the proposal from the legal 
aspect.

There are one or two matters which we desire 
to raise, on some of which we will have to get some 
further instructions from Mr. Wallace and, in this 
regard, we will communicate directly with him.

Section 102(1) of the Companies Act 1938, reads 
as follows:

"A Company having a share capital may, if so 
authorised by its Articles, cause to be kept 20 
in any country, state or colony outside Vic 
toria, a Branch Register of members (in this 
part called a Branch Register)."

It is, of .course, proposed to establish a 
Branch Register at Canberra, and we raise the 
question as to whether a Branch Register established 
in that City is competent, having regard to the 
Section to which we have referred« Normally, one 
would say that Australia being a country, it would 
be competent to establish a Branch Register in any 30 
pai't of Australia, but we think that the Section is 
directed to the authorising of the establishment of 
a Branch Register in some place which has jurisdie- 
tional limits. In other words, we think that in 
order to justify the setting up of a Branch Register, 
one must find a place which is a country, state or 
colony which has a separate legal entity. For 
instance, it might well be argued that a Branch
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Register could not be established in a State of the 
United States of America if the Section referred 
only to a country. Authority to establish a 
Branch Register in a State of the United States of 
America would be founded on the reference to the 
word "State" in the Section.

The Australian Capital Territory is not a 
State, nor is it part of a State, and it is cer 
tainly not a Colony. If a Branch Register was 

10 established in Canberra, and transactions with
shares were recorded on that Register and it was 
then found that the Register was improperly estab 
lished it seems to us that the whole of the trans 
actions relating to the movement of shares, would 
become ineffective.

It is just possible that our view is incorrect, 
and we are open to conviction, but we regard the 
matter as of some importance and consequently raise 
it with you.

20 The next point we want to raise is the require 
ment of Section 8 (3) of the Companies Act 1938, 
which requires that no Company shall allot any 
preference shares unless the rights of the holders 
of those shares are set out in the Articles of 
Association. We think that, of necessity, this 
condition will be complied with, as the Articles of 
Association will, in their amendment, be made to 
refer fully to the rights of the holders of "A" 
ordinary shares.

30 The next question is as to whether the provi 
sions of Section 7(b) of the National Security 
(Capital Issues) Regulations apply to the creation 
of the "A" ordinary shares. It is to be rioted 
that the sub-clause refers to an "issue of prefer 
ence shares". We think that when the conditions 
attaching to the "A" ordinary shares are set out 
in the Articles, the "A" ordinary shares become 
Preference shares within the meaning of the 
Regulations.

40 We propose that the amendment to the Articles 
should refer to the share capital as being divided 
into so many shares of £1 each to be known in 
future as "A" ordinary shares, .so many shares of £1 
each to be known as "B" ordinary shares, and a 
further number of shares to be known as Preference
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shares. These latter preference shares clearly 
require the.consent of the Treasurer of the Common 
wealth to their issue.

We propose, then, that the amended Articles 
should provide that a certain percentage of the 
issued shares of the Company held by each share 
holder on a certain date, shall be "A" ordinary 
shares. We feel that this procedure does not 
involve the issue of "A" ordinary shares, and that 
it is reasonably safe to assume that the Sub-Regula- 10 
tion to which we have referred has no application. 
Clause 8 however of the Regulations appears to us to 
raise some difficulty. It will bo seen that any 
alteration in Articles of Association which provides 
for an increase in the rate of dividends on prefer 
ence shares shall not have any effect unless approved 
by the Treasurer.

The position, therefore, is that if what is 
proposed fails within the provisions of this 
clause, the whole scheme would fail in its objects. 20

It is clear that the shares which become "A" 
ordinary shares at the present time cannot in any 
circumstances be considered as preference shares. 
When however the new conditions are attached to 
these shares they then, as we have stated before, 
become preference shares within the meaning of the 
regulations. It is also clear that the dividend 
on those very shares will be increased by the • 
proposed amendment. The problem is almost as 
difficult to solve as the old question as to which 30 
comes first, the chicken or the egg. It may be 
because it is only by reason of the special rights 
which are to be attached to the "A" ordinary shares 
that these become preference shares at all, it can 
not be said that the dividends on preference shares 
are being increased.

If however the shares themselves and their 
rights are to be looked at, it may well be said 
that the dividends in respect of those shares are 
being increased, and the consent of the Treasurer, 40 
is, therefore, necessary.

Although it may not be relevant for the final 
consideration 'of the matter, we are influenced to 
some extent by the question of what could happen if 
the regulations do not apply to the proposal on 
foot. A- company intending to create preference
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shares could amend its Articles to provide that all 
or a portion of its issued capital could, in future, 
have preferential rights, and could then take in 
£25*000 by the issue of further ordinary shares. 
It may well be, of course, that the loophole is 
there and, if so, advantage can definitely be taken 
of it.

One must perhaps give some effect to Clause 28 
of the Regulations, although it is difficult to see 

10 what application a Court would be likely to give to 
this clause.

We do not say that Clause 8 does apply, but 
we feel that there is so much double on the matter 
and so much is at stake, that it is our duty to 
consider the possible effect of the Clause.

We mentioned these points to Mr. Ross on 
Friday, and suggested that it might be well to take 
the opinion of eminent Counsel. This has now been 
approved, and the question arises as to whether an 

20 opinion should be sought in Melbourne or in Sydney. 
We think that Mr. E.H. Hudson, K.C. of this City is 
eminently suited to express an opinion on all the 
matters raised by us, but Messrs. Wallace and Ross 
are prepared to consider any views expressed by you 
on the question of Counsel.

We have prepared a draft amendment of the 
Articles of Ajax Insurance Co. Ltd. and have also 
drafted an agreement whereby the shareholders in 
that Company will sell what will be their "A" ord- 

30 inary shares to your Company. To get over any 
difficulty in relation to the completion of the 
transaction, in Canberra, we propose that this docu 
ment should take the form of an option given by the 
shareholders to your Company, which option can be 
exercised by a notice in writing given by Mr. Ross, 
who will also be a party to the agreement.

Mr. Ross will be authorised to accept the pur 
chase money for the "A" ordinary shares, and will 
also bo authorised to pay to your company the pur- 

40 chase price for the new preference shares.

Some arrangement will have to be made whereby 
the money for the new preference shares can be 
provided, in view of the fact that the amount pay 
able for the "A" ordinary shares to each shareholder
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will exceed the amount to be found by that share 
holder for the new preference shares.

There is no difficulty so far as Ajax Insur 
ance Co. Ltd-, is concerned with regard to transfers 
of shares, as this Company is a Public Company with 
in the meaning of the Companies Act, and consequently 
the right to transfer shares is practically unlimited.

So far as the shares in the Proprietary Com 
panies are concerned we will have to evolve some 
method of free transfer of "A" ordinary shares and 
the new preference shares.

In the agreement to be signed by the share 
holders, we propose to insert various conditions 
dealing with the situation which is to arise if 
Ajax Insurance Co. Ltd. shall be converted into a 
Public Company for Stock Exchange purposes. We 
then propose to include a provision that if the 
Company shall not be converted into a Public Company 
with its shares listed generally or the "A" ordinary 
shares listed within two years and one month, the 
vendors of the shares will re-purchase the "A" 
ordinary shares at £1 each. It occurs to us that 
this price may be slightly wrong having regard to 
the adjustment which is to be made in respect of 
the amount payable by the purchascv of the shares 
if the Company is converted into a public company 
generally.

You might please consider whether the method 
which we have adopted is satisfactory in relation 
to the re-purchase of shares if the Company is not 
converted into a public company or if the "A" ord 
inary shares are not listed. It seems to us that 
there is nothing unduly unusual in the proposal 
which amounts to a payment by your Company of a 
certain amount for shares, which are not listed, 
for your Company paying a further sum if the shares 
do become listed, and for the original shareholders 
to re-purchase the shares if the Company does not 
become'a Public Company. In other words, it'might 
be said that your Company was purchasing the shares 
in contemplation of their becoming listed, but 
insisted that if they did not become listed they 
should be re-purchased at their full value at some 
specified time.

The proposal departs slightly from-the sugges 
tion made by you, but we have taken the liberty of

10

20
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suggesting the variation in the form of agreement. 
We have not made your Investment Company a party to 
this agreement, as we feel that this is undesirable. 
It may connect up too closely the investment com 
pany with the sale of the shares by the shareholders 
in Ajax Insurance Co, Ltd,* but we have inserted 
in the agreement between the shareholders and your 
Company a clause to the effect that if your Company 
sells the shares before the Company is converted 

10 into a public company or before the expiration of 
two years and one month, it must obtain an agree 
ment between the new purchaser (which will., of 
course, be your Investment Company) and the share 
holder, in which the new purchaser undertakes to 
pay the additional money if the Company is converted 
into a Public Company or resells the shares to the 
original shareholders if the Company is not so con 
verted within two years.

We have aJ,so included a clause to the effect 
20 that such an agreement with a new purchaser is not 

to absolve your Company from its responsibility to 
pay the additional money and under which your Com 
pany guarantees performance by the new purchaser 
of its obligation.

It occurs to us that if you feel that we have 
brought the re-purchase of the "A" ordinary shares 
too close to their sale by the present shareholders, 
another method might be for your Company to give an 
option to some person generally to purchase the 

50 shares at the expiration of two years if the Com 
pany has not previously been converted into a public 
Company.

We fear we have written you at some length, 
but trust that you will feel that we are justified 
in the circumstances.
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Messrs. Corr & Corr.

(Copy)

AIR MAIL

12th October

Dear Sirs,

Re Ajax Insurance Co. Ltd. and 
Other Companies

I refer to your letter of the 10th instant 10 
regarding the proposals which were the subject of 
my correspondence with Mr. Wallace and note that 
questions are raised in regard to the following 
matters, namely:-

1. Branch Share Register.
2. Victorian Companies Act - rights of Preference 

Shares.
3. Capital Issues Regulations • creation of "A" 

ordinary shares.
4. Agreement for sale including certain options. 20

and I will deal with these seriatim. 

1. Branch Share Register:

I agree that this is a question upon which.. 
Counsel's opinion might be obtained.

In the first paragraph on page two of your 
letter., you say that "......and it was then found
that the Register w^.s improperly established, it 
seems to us that the whole of the transactions 
relating to the movement of shares, would become 
ineffective". 30

I assume that what you mean by this statement 
is that the shares would have remained in law on 
the Victorian Register and Stamp Duty would, there 
fore, be payable upon the transfers. These trans 
fers would still I assume have to be brought within 
Victoria to become the subject of transfer duty.
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10

20

30

Further, I assume that the transfers would pass 
title to the shares. I think I mentioned to you a 
case of a Foreign Company in Sydney which regularly 
dealt with transfers of shares listed on the Stock 
Exchange and issued scrip signed by two Directors 
resident in Sydney, although the register kept was 
not a properly constituted Branch Register.

It is usual to find in Articles of Association 
a provision that the property in a share or the 
right to dividends shall remain with the holder 
until the transfer is entered in the share register,

In the case of the Ajax Insurance Co. Limited, 
the relevant article appears to be No.37 which 
reads as follows :-

"37, The instrument of transfer of any share 
shall be signed both by the transferror and 
the transferee and the transferror shall be 
deemed to remain the holder of such share 
until the name of the transferror is 
entered in the Register in respect thereof".

In a case in this State in which I was recently 
concerned in order to overcome delays in the State 
Stamp Duties Office, an article to the foregoing 
effect was deleted and an article similar to the 
following substituted:

"A transfer of shares shall if the transfer be 
presented to the Company or the transferror 
so directs the Company in writing pass the 
rights to any dividend declared thereon after 
such presentation or direction as the case 
may be. Presentation of the transfer or 
other notification may be made at any place 
specified in any resolution of the directors."

If a Branch Register be established the inclu 
sion of an amending article such as that set out 
above would remove doubts as to the rights of the 
purchaser to receive payment from the Company of 
the dividend assuming the setting up of the Branch 
Share Register were successfully challenged. Even 
if it were successfully challenged, the vendors 
would be, it seems to me, trustees for the purchaser 
of the shares and of any dividends declared after 
the sale and although there would be more room for 
argument the income tax position would still be 
secure.
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If a Branch Share Register were not established 
an article such as that suggested above would enable 
the transaction to be carried out in Victoria with 
out waiting on the Stamp Duties Office for stamping, 
although if practicable it would be desirable to 
have the transfers stamped and registered before 
the declaration of the dividends.

2. _Victorian Companies Act - Rights^ of_ Pref erence 
Shares:

I note what you say under this heading in the 10 
third paragraph on page two of your letter where 
you deal with the rights of the "A" ordinary shares. 
I assume that the rights of the new Preference 
shares will also be set out in the Articles.

3. Capital Issues Regulations ;

I gather from your comments on this subject 
that, although in your view the "A" ordinary shares 
become Preference Shares within the meaning of the 
Regulations what is proposed does not involve the 
issue of any shares. This is the view which I take 20 
because it seems to be clear that having regard to 
the Articles of Association of the Company, and 
relevant records of the Company, the only "issue" 
involved as regards the "A" share? would be the orig 
inal issue of the shares made long before the 
regulations were in force. All that, is now being 
done is to change the rights of these shares.

As to the manner in .which the amendment is to 
be made, in the last paragraph of page two of your 
letter you mentioned a proposal to provide that a 30 
certain percentage of the issued .shares shall 
become "A" ordinary shares. I think, in this con 
nection, that the best plan would be to list the 
actual serial numbers of the shares which are to 
become "A" ordinary shares and the serial numbers 
of the shares which are to remain "B" ordinary 
shares.

You then proceed to deal with the question of 
regulation 8 which requires the Treasurer's consent 
to an alteration to the Memorandum or Articles of 4o 
Association increasing the rate of dividend on 
Preference shares. In my view, this regulation is 
applicable only to an alteration in the rate of 
dividend of a share which is a Preference share 
before the alteration is made. Furthermore, in my
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opinion the proposal which we are discussing does 
not increase the jrp.te of dividend to which the "A" 
shares would, apart;" from the amendment, be entitled. 
The amendment has the effect of reducing the rate 
and from this angle also, in my view the regulation 
is inapplicable.

On the whole I cannot see any advantage in 
submitting these questions to Counsel.

I agree that the new Preference shares clearly 
10 require the consent of the Treasurer and the

applications in this connection are already in the 
course of preparation. In two cases they have 
been forwarded to Mr. Wallace for completion. In 
the other two cases, the applications will be ready 
shortly.

4 , ^ Agre ement f or ssiljs:

I note what you propose with regard to the 
option to the purchasing company and this seems to 
me to be .a simple means of carrying out the trans- 

20 action.

In the third paragraph on page 4 of your letter 
you refer to the provision of money for the taking 
up of the new preference shares. In this regard I 
think I should make it clear that the pur1 chaser of 
the "A" Ordinary shares will take up the new Pre 
ference shares. The dividends on the "A" ordinary 
shares will be available for this purpose, and 
will, in fact, exceed the amount payable on the new 
preference shares. After taking up the new Pre- 

30 ference shares tJne purchaser will sell them to the 
holders of the "B" ordinary shares. These holders 
will have sufficient funds from the proceeds of the 
sale of the "A" ordinary shares to pay for the new 
preference shares. In the net result the com 
panies will pay out the difference between the 
total amount of dividends payable and the amount of 
the new preference capital. In each case this 
amount has been calculated and payment will be well 
within the capacity of the company concerned.

40 You next refer to the question of some method 
of free transfer of the "A" ordinary shares and the 
preference shares. This is a matter which it is 
desirable shall be covered in the amendments to 
the Articles.
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As regards the agreement between the vendors 
and the purchaser, this is dealt with in the last 
complete paragraph in page 4 of your letter.

I note that here you refer to a repurchase of 
the "A" ordinary shares in a certain eventuality. 
In my view this provision should not be included 
and I think I rather stressed this view at the 
conference in Melbourne. It is because I hold 
this view somewhat strongly that 7. suggested that 
consideration be given to the question of providing lo 
for a return of the capital represented by the "A" 
ordinary shares, that is, in the event that a 
decision be made not to convert to a public company. 
While from the legal point of view your suggestion 
appears quite a usual provision to insert in such 
a contract, I think it would provide a point which 
would aid the Commissioner in any contest which may 
arise out of the transaction.

The Commissioner's argument would be that the 
transaction is a profit making scheme involving the 20 
making of a profit out of the sale of the shares 
and their repurchase. Such an argument might well 
be successful and I think I expressed this view at 
the conference in Melbourne. I have given further 
consideration to the suggestion which I made that 
in preparing the contract "considaratlon" should be 
given to the inclusion of a clause relating to a 
return of capital. Although this would not involve 
the attaching of a "string" to the shares, it seems 
to me that the Commissioner could raise exactly the 30 
same argument, although perhaps with not the same 
force.

After very careful consideration, therefore, 
I have come to the conclusion that the contract 
must not include any provision which could be 
regarded as a "string" to the shares, or its equiva 
lent such as a cancellation of the shares.

You refer to this particular matter again in 
the second last paragraph on page 5. For the 
reasons already given, I think thai; from the taxa- 40 
tion point of view it is undesirable to provide for 
any such option. There are also objections from 
the business point of view but these are of less 
importance.

In your first complete paragraph on page 5, 
you refer to the exclusion of the investment company
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from the agreement. I agree with what you propose 
in this, connection and also with what you say in 
the immediately following paragraph.

In conclusion, there is the matter of obtain 
ing Counsel's opinion. I suggest that in this 
connection it is unnecessary to place the full 
details before Counsel 0 The questions upon which 
Counsel's opinion is desired each seem to me to be 
capable of a separate statement of facts (without

10 reference to the ultimate purpose) e.g. the question 
of the Branch Register and (if you still think it 
essential) the question of the Capital Issues 
Regulations, and in each case, it should be prac 
ticable to confine the statement of case to such 
facts as are necessary to raise the question. 
Subject to this I am quite happy to leave the 
choice of Counsel in your hands, particularly as 
the opinion is desired on behalf of the proposed 
vendors. I would, however, like to see the draft

20 amendments of the articles and the draft contract 
together with a copy of the proposed case for the 
opinion of Counsel before Counsel's opinion is 
asked for.

I hope that I have dealt specifically with all 
the matters which you have raised.

As I assume that you have sent a copy of your 
letter to Mr. Wallace, I attach an extra copy of my 
reply so that you may send it to him.

(Sgd.) J.V. Ratcliffe.
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No. 4 - J.V. Ratcliffe to H.J. Lane

.Vo RATCLIPPE
(Copy)

13th October 1949
H.J. Lane Esq.,
Lane's Motors Pty. Ltd.,
89-109 Exhibition Street,
MELBOURNE.

Dear Harry,

I have had a long letter from Mr. Bunny which 
I answered yesterday. I have sent Mr. Bunny an

No. 4 - J.V. 
Ratcliffe to 
H.J. Lane.

13th October 
194-9.



248.

Exhibits

A.3.

No. 4 - J.V. 
Ratcliffe to 
H.J. Lane.

13th October 
1949 - 
continued.

extra copy of my reply so that he can hand it on to 
Lionel Wallace who had probably a copy of his letter 
to me. However, there is one point which seems to 
me to be clearly a question for decision by the 
vendors. In this regard Mr. Bunny is endeavouring 
to draft a contract which will include some "string" 
to the shares. I am enclosing for1 your information 
a copy of my reply to Mr. Bunny and you will be able 
to see from this the view which I hold on this point, 
See marked portions of pages 3 and 4.

I feel that we should not enter 
action which at the outset includes 
which may result on the loss of the 
sought to be obtained. Therefore I 
vendors should now consider whether 
to dispose of the shares without any 
attached. If they are not willing 
they will in my opinion be running a 
risk than otherwise.

into a trans- 
an arrangement 
advantage
think that the 

they are willing
"string" being 

to do this,
much greater

At the conference in Melbourne I think I 
stressed the grave risk that would be involved if 
the vendors attempted to attach any "string" to the 
transaction.

Since then I have been reconsidering the 
matter very carefully and I have come to the con 
clusion that the vendors should make up their minds 
to sell the shares unconditionally - except for the 
provision relating to the disposal of the shares by 
the purchaser in the event of the Company deciding to 
have its shares listed on the Stock Exchange.

If the sale includes a "string" to the shares, 
opinion both official and public would bo against 
us and the Commissioner might seek an amendment of 
the law to tax the transaction. If there is no 
"string" there is then only a sale of an investment 
which would be very difficult to legislate for, 
either retrospectively or otherwise.

I feel sure that you will realize that this is 
not a mere insistence of my own opinion but a point 
which I feel compelled to stress. Of course if 
the vendors wish to proceed with the transaction 
with some "string" attached to the shares, it would 
be open for me to say "go ahead, the responsibility 
is all yours". Even so I would be unhappy and 
reluctant about entering into a transaction which 
had such an element of weakness in it.

10

20

40
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Perhaps if Mr, Bunny devotes himself to this 
matter and produce;; the necessary drafts quickly 
you could come up to Sydney with him and Lionel - 
also Lauri if he can spare the time. There are 
some further points which I wish to discuss in any 
event and this could be done more easily personally 
than by letter.

With kind regards.

10

Yours truly, 

JOHN.
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CORR & CORR

AIR MAIL 

J.V. Ratcliffe Esq.
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No. 5 •- Corr & 
Corr to JcV. 
Ratcliffe.

18th October 
1949.

Dear Sir,

20

Ajax Insurance Co. Ltd. and other 
Companies

We duly received your letter of the 12th inst. 
We propose to deal with the subjects under the 
headings which you have enumerated in your letter. 
For the present we propose to deal only with the 
position of Ajax Insurance Co. Ltd. so far as the 
Articles are concerned. Different variations will 
be required in the other Companies.

Br an ch Share Re gi ster .

We propose to take the opinion of Counsel and 
the matter is deal I; with in the draft case for 
opinion which is forwarded herewith.

On the question of the passing of the interest 
in a share on the transfer thereof, in addition to 
Article 37 of Ajax, Article 130 of that Company
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will also have to be borne in mind if Counsel is of 
the opinion that a Branch Register cannot be estab 
lished. We prefer and we think you will agree that 
registration should be the evidence of a transfer 
of interest in a share, as otherwise questions may 
possibly arise as between transferor and transferee 
in regard to the right to a dividend if a dispute 
arises between those parties. For the present, we 
are assuming that a Branch Register can be established, 
and consequently in the proposed amendments to the lo 
Articles of Ajax, we propose a new Article No.lllA 
which will enable the Company to vest in some per 
son authority to register transfers at the location 
of the Branch Register. As the Articles stand., 
there may be some doubt as to whether if a transfer 
is not properly registered, a vendor would bo 
trustee for the purchase of the shares and of any 
dividends, but we do not propose to elaborate on 
this proposition for the time beirp;.

Victorian Companies Act, Rights ofPreference shares; 20

The proposed alteration to the Articles of 
Association should take care of our comments under 
this heading. (See new Articles 4c and 4D).

Capital Issues Regulations;

The suggested new Article 4B adopts your sug 
gestion that the "A" ordinary shares should be 
identified by numbers. We think that it will be 
practicable to provide a list so that shares 
identified by numbers held by each shareholder will 
aggregate the intended proportion of shares to be 30 
converted into "A" ordinary shares. The numbers 
will of course, be far from consecutive, but appa 
rently this cannot be avoided.

We recognise the force of your argument against 
the applicability of Regulation 8 to the proposal 
but after having discussed the matter with Mr. H.J. 
Lane and others it is felt that Counsel's opinion 
should be obtained. The draft case for opinion of 
Counsel forwarded herewith attempts to put the 
views which you advanced in your letter, as well as 40 
the views expressed in our letter of the 10th inst. 
and for the moment we consider that no further 
comment on this heading is necessary, excepting 
that we are interested to know how you argue that 
the effect of the proposal will be to reduce the 
rate of dividend payable on "A" ordinary shares as
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compared with the rate of dividend now payable on 
ordinary shares. You will see in the draft case 
our comments on the question of the meaning of the 
word "rate".

Following our conference with Messrs. H.J. 
Lane, L.B. Wallace and D.H. Ross yesterday, we are 
advised that Mr. floss spoke to you on the telephone 
yesterday afternoon, and you agreed that in the

10 draft agreement there was now no necessity to refer 
to the matters set out in paragraphs 2 3 and 4 of 
your memorandum headed "£jax Insurance Company 
Limited - Contract for sale of A shares". We 
understand that Mr. Lane has to consult Mr. Nathan 
and Mr. L.J. Newton and he feels that these gentle 
men will have no objection to the non-appearance of 
the matters suggested in the three paragraphs men 
tioned. This will simplify the agreement very con 
siderably „ We are submitting a draft agreement on

20 the basis that these provisions are not to be
included, and we invite your comments on the form 
of the agreement. The only observation we have to 
make is as to the wisdom of the inclusion of para 
graph l(d). Unless it is proposed to delay the 
application for the new Preference shares until 
after the payment of the dividend, there seems no 
real reason why this clause should appear excepting, 
of course, to create an obligation on your Company 
to sell certain of the new Preference issue to the

30 original shareholders. It might be considered
that this matter can rest on the mutual trust bet 
ween your company and the original shareholders, 
We realize that you, at the conference in Melbourne, 
were against the proposal that the original share 
holders should have the right at some future date 
to repurchase the "A" ordinary shares but having 
regard to paragraph 4 of the memorandum to which we 
have previously referred, we thought that you had 
come to the conclusion that some provision should

40 be made for the ultimate disposal by your company 
of these shares. We thought that the proposal 
which we made had the added advantage of protecting 
the purchaser of the "A" ordinary shares. We 
understand however that you do not care whether 
these shares remain outstanding permanently and if 
the matters referred to in paragraphs 2 and 3 of 
the memorandum are to be excluded there seems no 
point in having any provision at all dealing with 
the ultimate destiny of these shares.
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In the second paragraph under the heading 
"Agreement for Sale" you have missed the point 
which we were attempting to make. We realize that 
the vendors of "A" ordinary shares will receive as 
purchase money more than will be required to take 
up their portion of the new preference issue, but 
the difficulty which we foresaw was that Mr. Ross 
would receive a cheque for some shareholders for, 
say £2,000, and would be obliged to find, say 
£1,900 for the purchase of preference shares. It 10 
was the matter of the splitting of the cheque which 
we had in mind. It has been suggested that in the 
example given, the purchasing Company could give 
two cheques, one for £1,900 and one for £100, but 
it occurs to us that this may .create too close an 
association between the sale of the "A" ordinary 
shares and the purchase of the new preference 
issue. We do not regard this difficulty as very 
serious, and no doubt it can be overcome when the 
full procedure to be followed at Canberra is 20 
settled.

General;

Because of the Sittings of the High Court in 
Melbourne Mr. Hudson will probably be very busy. 
We are however, endeavouring to see him today to 
ascertain whether he can make himself available to 
give an urgent opinion. We will let you know his 
decision. If he is not available, it might be 
necessary to seek an opinion in Sydney but in view 
of the fact that to some extent the Victorian Com- 30 
panies Act is involved, we would prefer to have a 
Victorian Counsel. If Mr. Hudson cannot undertake 
to give a speedy opinion we propose to approach Mr. 
T.W. Smith K.C. and Mr. P 0 D. Phillips K.C., whose 
opinion we value, to ascertain if one of them could 
treat the matter as urgent.

In the meantime we would be pleased to have 
any comments which you may desire to offer on the 
contents of the case for opinion on the draft 
agreement or the proposed amendments to the Articles. 40

As we indicated earlier in this letter, we have 
dealt with Ajax only on the question of amendment of 
Articles. We have drafted proposed amendments to 
the Articles of Melford Motors Pty, Ltd. and these 
will be sent to you in the course of a day or so. 
We have, for various reasons, thought it best not 
to provide a complete set of new Articles for the
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10

proprietary companies.

We will draw the proposed amendments to the
Articles' of Lane's Motors Pty. Ltd. and Meal's
Motors Pty. Ltd. in the course of a few days, and
these will be sent to you when available.

(Sgd.) Corr & Corr.

P.S. Since dictating the above, we have seen Mr. 
Hudson and he had promised that provided we let him 
have the complete Brief by Thursday next, the 20th 
inst. he will let us have his opinion on the follow 
ing Tuesday namely, the 25th inst.
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No, 5 - Corr & 
Corr to J.V. 
Ratcliffe.
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No. 6 - J.V. R&tcliffe to Corr & Corr 
and Telegram referred to therein.

JOHN V. RATCLIPPE

(Copy)

AIR MAIL

Messrs. Corr & Corr.

19th October, 1949

No. 6 - J.V. 
Ratcliffe to 
Corr & Corr 
and Telegram 
referred to 
therein.

19th October 
1949.

Dear Sirs,

20 Ajax Insurance Co.', Ltd. and other 
Companies.

I acknowledge receipt of your letter of the 
1.8th instant and enclosures.

I note that you have arranged to submit the 
case for Opinion of Counsel to Mr. Hudson K.C. to 
morrow and I have, therefore, given first attention 
to a perusal of the case for opinion,

It seems to me that the case as set out, very 
clearly puts all the questions which arise at 
present, although, in the event of an unfavourable 
opinion regarding the setting up of a Branch 
Register in Canberra, there are some other questions
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No. 6 - J.V. 
Ratcliffe to 
Corr & Corr 
and Telegram 
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therein.

19th October 
19^9 - 
continued

in which I would like to put to Counsel. There is 
a matter which I note in the drafr amendment of the 
Articles which will not affect Counsel's opinion 
but which I take this opportunity of ment-ioning.

In new Article 4c provision is made for the 
payment of Preference dividends on a yearly basis
- see Paragraph (c) but in paragraph (f) of the 
same Article reference is made to half yearly 
preference dividends.

For business reasons I asked that the prefer 
ence dividend on the "A" shares be payable half 
yearly and I, therefore, suggest that when the 
draft is being finally settled paragraph (c) be 
altered rather than paragraph (f)«

The same question arises under new Article 4D
- see Paragraphs (a) and (e) thereof.

As this letter may not reach you until late 
tomorrow I am also sending you a telegram suggest 
ing that you proceed with the submission of the 
case to Mr. Hudson K.C.

I will study your letter carefully and let you 
have any further comments which I wish to offer as 
soon as possible.

(Sgd.) J.V. Ratcliffe.

10

20

Telegram - 
J,V.Ratcliffe 
to Corr & 
Corr.

19th October

(Copy)

19th October, 1949 

TELEGRAM

MESSRS. CORR & CORR

RE YOUR LETTER 18TH AJAX AND OTHERS DRAFT CASE 
ACCEPTABLE SUGGEST YOU PROCEED WITH SUBMISSION TO 
COUNCIL...JOHNCLIFFE

30
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No, 7 - J.V. Rateliffe i; o Corr & Corr

10

20

(Copy)

JOHN V. RATCL1FFE 

Messrs. Corr & Corr

25th October, 1949

Dear Sirs,

re Ajax Insurance Company Limited 
and Other companies

I refer to my letter of the 19th instant on 
the above subject.

I have now given further consideration to the 
matter as regards the draft amendments to the 
Articles - particularly as regards new Article 4C,

Paragraphs (a) and (b) of your draft follow my 
memo, but it appears to me now that the exception 
in paragraph (a) would leave it open to -the Company 
to pay only dividends out of "tax-paid" profits, 
and once the rights under paragraph (b) are satis 
fied, the holders of the "B" ordinary shares would 
receive all the 'tax paid" dividends.

As the matter is one of some difficulty I have 
discussed it with Mr. H.V. Single of Messrs. Dawson 
Waldron Edwards & Nicholls, who is my Company's 
Solicitor and he suggests paragraphs (a) and (b) of 
the draft be deleted and the following paragraph 
(a) be inserted in lieu thereof?

"(a) To the whole of the dividends declared by the 
Company until such dividends aggregate the sum 
of £9 for each "A" ordinary share and until 
not less than £1.7.6 of such sum shall have 
been paid wholly and exclusively .out of an 
amount or amounts in respect of which under 
Division 7 of the Income Tax Assessment Act 
1936/1947 the Company has paid or is liable to 
pay tax" .

Paragraph (c) will be altered to paragraph (b 
and so on until paragraph (g) becomes paragraph (f

In paragraph (c) which will become new para 
graph (b) there will be an alteration in the second

Exhibits 

A.3.

No. 7 - J.V. 
Ratcliffe to 
Corr & Corr.

25th Octobe'r 
1949.



256.

Exhibits 

A.3.

No, 7 - J.V, 
Ratcliffe to 
Corr & Corr.

25th October 
19^9 - 
continued.

line to provide for half-yearly preference dividends 
payable on the thirtieth day of June and the thirty 
first day of December in each year.

Paragraph (d) which will be new paragraph (c) 
applies only to arrears of the 5$ preference divi 
dend. On the basis so far discussed there should 
be no arrears of the Special Dividends but there may 
yet be some need for deferring part payment of the 
Special Dividends until a later date (provided my 
Company can provide the necessary finance) and, 10 
therefore, this particular paragraph should be 
amended by inserting after the word "thereon" at 
the end of the third last line, the following;-

"and for payment in respect of each share of a 
sum equal to the difference (if any) between 
the aggregate of all dividends declared pur 
suant to paragraph (a) of this Article and the 
sum of £9".

In Paragraph (f) which will be new paragraph 
(e), in the third line of the third paragraph (which 20 
is at the end of the line at the top of the page) 
delete "and (b)" and after the word "and" in the 
following line, insert the word "thereafter".

Article 4D requires alteration in paragraphs 
(a) and (e) to provide for half yearly dividends 
payable at the end of June and December - as men 
tioned in my letter of the 19th instant.

I have been unable to follow a number of the 
proposed amendments because I have no copy of the 
present Articles of Association. The copy supplied J50 
to me was forwarded on to the Capital Issues Board 
with the application for consent bo the new prefer 
ence issue.

I should therefore be glad if you would kindly 
arrange for another copy to be sent to me.

Thanking you in anticipation.

(Sgd.) J.V. Ratcliffe.
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No. 8 - Corr & Corr to J.V. Ratcliffe

(Copy)

CORR & CORR 26th October, 19^9

AIR MAIL

J.V. Ratcliffo Esq. 

Dear Sir,

re Ajax Insurance Co. Ltd. 
and other Companies.

We refer to our letter to you of yesterday's 
10 date.

We have considered Mr. Hudson's opinion, and 
propose to discuss the effect with the Directors of 
the various Companies this afternoon.

The difficulty with regard to the establishment 
of a Branch Register might be met by going ahead 
with the proposed amendment to the Articles, incor 
porating the phrase suggested by Mr. Hudson., by 
establishing a Branch Register in Canberra and 
effecting the transfers there, but by providing

20 that the right to a dividend is transferred when a 
transfer of a share signed by the transferror and 
transferee is produced to and noted by the Secretary 
of the Company. This will, in our opinion, get 
over any difficulty in regard to the right to a 
dividend, and the only risk appears to be that when 
the Registrar-General in Victoria learns of the 
transfers of the various shares, he may inform the 
Comptroller of Sta;nps who might then call for an 
explanation and attempt to assess duty on the

30 transfers as if they had been effected in Victoria.

It did occur to us that the various vendors 
might authorise Mr. Ross to sign the transfer on 
their behalf but this procedure unfortunately could 
not be followed in the case of Executors. Our 
idea was that if the transfer was signed outside of 
Victoria it might create a further difficulty with 
the Comptroller of Stamps but even if the transfer 
could be wholly completed in Canberra, it may not 
affect the right of the Victorian Duties Office to 

40 insist on duty being paid if it is necessary to
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No. 8 - Corr & 
Corr tc J.V. 
Ratcliffe.

26th October 
1949 - 
continued.

bring the transfer into Victoria for the purpose 
of registration.

In your letter of the 19th inst. you express 
the view that you might like other questions sub 
mitted to Counsel in the event of his opinion 
being unfavorable regarding the setting up of a 
Branch Register in Canberra 0 We suggest that you 
indicate to us the further matters on which you 
would like Counsel's opinion.

You will notice that Counsel has suggested 
some slight alterations to the proposed amendments. 
As a matter of fact, we had noticed that amend 
ments were necessary, but when the amendments were 
drawn by us it was not intended that they should be 
in their final form, but they were only drawn to 
give Counsel arid other interested parties an idea 
as to the procedure which was to be followed.

We are now going ahead with the preparation 
of the amendments to the Articles of Association 
of Melford Motors Pty. Ltd. (these amendments are 
already drafted), Lane's Motors Pty. Ltd. and Neal's 
Motors Pty. Ltd. and these, and the proposed amend 
ments to the Articles of Ajax Insurance Co. Ltd, 
will be submitted to you within the next few days.

(Sgd.) CORR & CORR.

10

20

No. 9 - Corr & 
Corr to J.V. 
Rrtcliffe.

27th October 
1949.

No * ^ - Corr & Corr to J.V. Ratcliffe

(Copy) 

CORR & CORR 2?th October, 1949

AIR MAIL

J.V. Ratcliffe Esq. 

Dear Sir,

re Ajax Insurance Co. Ltd,
and other Companies

We duly received your letter of the 25th inst. 
and desire to advise you that the matter therein 
referred to is receiving attention.
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In the letter which we wrote to you yesterday, 
we notice that a typographical error appears in 
the fifth line of the fourth paragraph. The word 
"with" should have read "for".

(Sgd.) CORK & CORK

Exhibits

A.3.

No. 9 - Corr & 
Corr to J.V. 
Ratcliffe.

2?th October 
19^9 - 
continued.

10

No. 10 - J U V. Ratoliffe to Corr & Corr.

(Copy)

JOHN V. RATCLIPPE 

Messrs. Corr & Corr

1st November 19^9

No. 10 - J.V. 
Ratcliffe to 
Corr & Corr.

1st November

Dear Sirs,

re Ajax Insurance Company Limited 
and other Companies

I acknowledge with thanks receipt of your 
letter of the 26th ultimo further letter of the 
27th ultimo.

In view of the opinion given by Counsel there 
are no further questions on the subject of the 
Branch Register which I wish to suggest for his 

20 opinion.

With regard to my letter of the 25th ultimo, 
I have come to the conclusion that the description 
of the tax-free profits included in the re-draft of 
paragraph "(a)" of new Article 4c requires some 
alteration.

It does not appear to me to fit any case in 
which there is a holding Company and Subsidiaries 
which have distributed tax-free dividends. I 
have, therefore, asked Mr. Single to have a further 

30 look at an altered description of these profits, 
and will write to you further as soon as I hear 
from him.

(Sgd. ) J.V. Ratcliffe
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& Corr to J.v. 
Ratcliffe.

2nd November, 
19^9.

No. 11 - Corr & Corr to J.V, Ratcliffe

(Copy)

CORR & CORR 2nd November, 1949

John V. Ratcliffe Esq.

Dear Sir,
re Ajax Insurance Co. Ltd. and 

other Companies,

We duly received your letter of the 1st inst. 
and note the contents.

We feel that the definition OL "tax paid 10 
profits" will have to be carefully considered and 
we welcome the fact that Mr. Single is considering 
the matter.

We are now enclosing herewith draft of the 
amendments which we propose should be made to the 
Articles of Association of Ajax Insurance Co. Ltd., 
Melford Motors Pty. Ltd. and Lane 1 .; Motors Pty.Ltd. 
For various reasons, we have oome to the conclusion 
that it might be desirable to amend the existing 
Articles of the two last .mentioned Companies rather 20 
than settle a new set of Articles. As the Articles 
of Association of .such. Companies refer to Table A 
of the Companies Act 1915 we have taken out of an 
old text book a copy of Table A and now forward the 
same herewith.

We understand that you have copies of the 
Articles, and the copy of Table A should enable you 
to follow the various proposals for amendment.

We will complete the draft amendments to the 
Articles of Neal's Motors Pty. Ltd. this week, and 30 
will then send them to you.

In the meantime, we presume that you will con 
sider the proposed amendments and make a note of 
any comments that .you desire to make.

You will see that we have incorporated in new 
Articles 4c of Ajax Insurance Co. Ltd. and
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10

20

corresponding Articles in the other Companies the 
passage suggested for incision on the second page 
of your letter. II: occurs to us, however, that 
the wording used may not fully protect the holders 
of "A" ordinary shares in regard to the amount to 
be paid out of tax free profits. It seems to us 
that the clause should fully cover all types of 
dividend or it should be left out altogether,, In 
view of the fact that the dividends will be paid 
almost simultaneously with the acceptance of the 
offer to purchase , it occurs to us that it could 
safely be left out, but we realise that it might 
be argued that as it is left out, it shews either 
a lack of bona fides or points to the fact that 
the whole transaction of purchase is bound up with 
the immediate declaration of the dividend.

We would like to have your further comments on 
this.

We understand that a further copy of the 
Memorandum & Articles of Association of Ajax 
Insurance Co. Ltd. have been sent to you.

(Sgd.) CORK & CORK

Exhibits

A.3.

No. 11 - Corr 
& Corr to J.V, 
Ratcliffe.
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1949 - 
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P.S. You will note the difference in the method 
adopted for providing for a minimum of tax paid 
dividends. We think that perhaps this matter 
requires further consideration. Unless the method 
adopted in Melford f s and Lane T s is followed, Lane's 
Articles will refer to a tax paid dividend of 8d 
per share.

No. 12 - J.V. Ratcliffe to Corr & Corr

(Copy)
John V. Ratcliffe 

Messrs. Corr & Corr 

Dear Sirs,

4th November 1949

re Ajax Insurance Company Limited 
and Other Companies

No. 12 - J.V, 
Ratcliffe to 
Corr & Corr.

4th November 
1949.

I refer to my letter of the 25th ultimo and my
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No. 12 - J.V. 
Ratcliffe to 
Corr & Corr.

4th November 
1949 - 
continued.

further letter of the 1st instant on the above 
subject, with particular reference to the amendment 
of the Articles as regards the rights of the "A" 
Ordinary shares,

Mr. H.V. Single has now advised me that he 
agrees that the reference to tax-free dividends 
cannot be phrased in the form of the draft which 
he previously supplied to me and he now suggests 
that the paragraph in question should be drafted 
as follows :-

"(a) The holders for the time being of the said "A" 
shares shall be entitled, in proportion to the 
number of shares held by them respectively, to 
the whole of the dividends hereafter declared 
by the Company until such dividends in the 
aggregate amount to not less than the sum of 
£ in respect of each "A." share, of which 
sum not less than £ shall have been paid 
in such manner and out of such dividends or 
amounts as to. entitle the said holders to the 
rebate provided for by Section 107 of the 
Income Tax Assessment Act 1936-1948 but, save 
as provided by paragraph (b) of this Article, 
they shall not be entitled to any further 
participation in profits."

Mr. Wallace has, I understand, advised you 
that I will be in Melbourne on Tuesday, the 15th 
instant and for some days thereafter.

Yours faithfully,

10

20

(Sgd..) J.V. Ratcliffe 30



No. 13 - J.V. Rafccllffe to Corr & Corr

10

(Copy) 

JOHN V 0 RATCLIFPE ?th November 1949.

Messrs . Corr & Corr

Dear Sirs,

I thank you for your letter of the 2nd inst. 
and enclosures.

I comment on the amendments to be made to the 
Articles of Association of Ajax Insurance Company 
Limited as follows:-

(1) New Article 4Cs

20

30

. .Tne question of the definition of "tax-free"
profits was dealt with in my letter of the 2nd
instant.
Paragraph (c);
A liquidator cannot appropriate distributions
out of particular profits.
For tax purposes, the Commissioner treats dis-
trlbutions by a liquidator as made pro rata
out of the different classes of profits, and
Section 47(2) applies to deem the amount so
ascertained as paid out of "tax-free" profits,
as paid "wholly and exclusively" out of those
profits.
It is impracticable, therefore to carry the
matter any further so far as the rights appli
cable to the "A" shares in a Liquidation are
concerned.
I think it is desirable to retain the paragraph
in its present form.

(2) New Article 4D:

Paragraph ( aj ;
I note thatthe dividend in the case of the 
new Preference Shares is also to be computed 
from the 1st January, 1950. I think it may 
be desirable to omit this date and allow the 
dividend in this case to accrue as from the

Exhibits
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No 0 13 - J.V. 
Ratcliffe to 
Corr & Corr.

7th November 
1949.
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date on which the shares are paid up. In the 
case of the "A" ordinary shares which are 
already in existence there is a special divi 
dend which may be regarded as the full share 
of profits to which these shares are entitled 
up to the 31st December 1949 and in any event, 
it is necessary to fix some date from which 
the 5$ shall accrue„
As the new preference shares will bo acquired 
by the holders of the "B" shares there will I 
assume be no objection from L.heir point of view 
to the dividend accruing as from the actual 
date on which the new capital is paid up.

Paragraph (gj:
This paragraph provides that the new preference 
shares may be taken into account in determining 
whether any person is possessed of the necessary 
qualification of a director. This provision 
therefore makes a marked distinction between 
the "A" shares and the new Preference shares 
and I suggest that this is inadvisable. I 
assume that present directors will not be dis 
qualified if this paragraph is not included. 
If there were any danger on this point the 
matter could be rectified by altering the 
Directors' qualification.
I think that these new Prefei ence shares should 
continue to be held by the holders of the "B'" 
shares in the same proportions as they hold the 
"B" shares, in order that they may be converted 
at any time into ordinary shares if they so 
desire without raising questions of Gift Duty.

(3) (New Article 37 - Lines 7 and 8 
(New Article 130 - Line 5 0

These amendments relate to dividends declared 
by the Company "after the date" of a transfer, 
or "subsequent to the date" of a transfer. 
The inclusion of the words "the date that" will 
have the effect of making it impracticable, 
should it be so desired, to declare a dividend 
on the day on which a transfer is presented. 
I think, therefore, that the words quoted might 
be omitted in order that, if necessary, a 
dividend may be declared on the same day that 
a transfer is lodged, but after receipt of the 
transfer. If a dividend were declared on the 
same day, it would, of course, be necessary to 
record the time of the receipt of the transfer

10

20

30

40



and the time of the declaration of the 
dividend.

The foregoing are my comments after a perusal 
of the amendments over the weekend«, I will ask 
Mr, Single to have a look at the amendments and 
will advise you of his comments as early as possible, 
or I may bring them with me.

Yours faithfully,.

(Sgd.) J.V. Ratcliffe.

Exhibis
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10 No. 14 - Corr & Corr to J.V. Ratcliffe

(Copy)

CORR & CORR 8th November 1949

AIR MAIL

John V. Ratcliffe Esq

No. 14 - Corr 
& Corr to J 0 V, 
Ratcliffe

8th November 
1949

Dear Sir,

20

Ajax Insurance Co. Ltd. and other 
Companies

We duly received your letter of the 4th inst. 
and note the proposed clause dealing with the 
ordinary dividends to be paid to "A" ordinary 
shares c Generally, with respect, we agree with 
the proposed clause, but suggest that the word 
"hereafter" is not altogether desirable. We prefer 
to refer to a specific date.

Technically,, once an amendment is made it 
becomes part of the Articles, and some question 
might conceivably arise as to the date which is to 
be taken into account to Interpret the word 'here 
after".

We suggest, therefore, that instead of "here 
after" the following words should appear: "on or 
after the ....... day of ..........1949".
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We notice that Mr. Single has generally 
retained the phraseology in reference to the amount 
to be quoted as the minimum amount to be paid out 
of tax free profits. We suggest that you ask Mr. 
Single whether he proposes that the amount per 
share should be inserted, or the aggregate amount 
of the tax free dividends.

We are now enclosing proposed amendments to 
the Articles of Neal's Motors Pty.Ltd.

We note that you will be in Melbourne next 
week. We suggest that an appointment should be 
made for 2.15 p.m. on Tuesday the 15th inst. as we 
understand that you will have Tuesday afternoon 
available for an appointment. Proceedings to date 
can then be reviewed. We presume that by that 
time we will have had from you any further comments 
that you desire to offer on the proposed amendments 
to the Articles, or that-you will, at the confer 
ence, indicate your further comments.

Yours truly,

(Sgd. ) CORR & CORR.

P.S. Since dictating the above letter, we have 
received your letter of the 7th inst. and will 
consider the same during the course of the day.

10

20

No. 15 - Corr 
& Corr to J.V, 
Ratcliffe

10th November 
19^9.

No. 15 - Corr & Corr to J.V. Ratcliffe

(Copy) 

CORR & CORR 10th November,

AIR MAIL

John V. Ratcliffe Esq. 

Dear Sir,

re Ajax Insurance Co. Ltd. and 
other Companies

We have now considered your letter of the 7th 
inst. and desire to make the following comments:
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10

Paragraph 4C:

We note what you say. 

Paragraph 4D;

Your comments are noted, and instructions are 
being received from our client.

New Articles 37 and IjJOs

Vie suggest that your point can be met if the 
words "on or" are Inserted before the phrase "after 
the Sate" in Article 37 and before the phrase 
"subsequent to the date" in Article 130.

We look forward to having your further comments 
on the proposed amendments.

(Sgd.) CORR & CORR.

Exhibits 
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Mo. 15 - Corr 
& Corr to J.V. 
Ratcliffe.
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No, 16 - J,V. Ratcliffe to Corr & Corr 
and enclosure

(Copy)

JOHN V. RATCLIPPE llth November, 19^9

No. 16 - J.V, 
Ratcliffe to 
Corr & Corr 
and enclosure

llth November 
19^9.

Messrs. Corr & Corr

Dear Sirs,

20 re Ajax Insurance Company Limited
and other Companies

Further to my letter of the 7th instant, I now 
enclose copy of letter received from Mr. Single, 
which contains his comments.

I have now received your letter of the 8th 
instant.

Mr. Single only prepared a draft of paragraph 
(a) for the purpose of expressing his ideas on the
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continued.

way in which the particular difficulty, which arose 
in connection with this paragraph* should be dealt 
with.

As the point has been made clear, I think the 
final form of the Articles is a matter for you to 
settle.

With regard to the amount of the tax-free 
profits mentioned in Paragraph (a), it seems to me 
that if the total amount of the tax-free profits is 
to be mentioned, the first part of the paragraph 10 
would have to be altered because, as I read the 
draft, the words "such sum" refer back to the sum 
of so much per share, and, therefore, I think that 
in every case the tax-free profits should be 
expressed at an amount per share, even if this 
means expressing it in pence carried to decimal 
points.

The suggested appointment for 2.15 p 0 m. on 
Tuesday the 15th instant s will meet my convenience. 
Unless I hear to the contrary I will assume that 20 
the conference will be held in the I.A.C. Board Room.

I think I should make it clear that owing to 
the limited time available, Mr. Single considered 
only the amendments in the case of the Ajax Insur 
ance Company Limited. I will look through the 
amendments for the other Companies and will let you 
know on Tuesday if I have any comments to offer 
in connection therewith.

Yours faithfully,

(Sgd.) J.V. Ratcliffe 30
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N .16 Err c 1 p s ui- e

(Copy) 9th November, 1949.

DAWS ON WAIDRON EDWARDS & NICHOLLS 

J.V. Ratcliffe, Esq. 

Dear Sir,

PACTOLUS PTY. LIMITED re AJAX INSURANCE 
COMPANY and OTHER COMPANIES

We acknowledge receipt of your letter of the 
8th instant and have perused the draft Articles Mr, 

10 Bunny has prepared and think they are very satis 
factory. We agree with the comments in your 
letter to Messrs. Corr and Corr of the 7th instant 
and add the following remarks :-

Article 4D paragraph (g): We agree that this para 
graph would make a distinction between "A" shares 
and the new preference shares but we would point 
out that if it is deleted the effect will be that 
a Director may be qualified by holding any shares 
whether preference or otherwise. See article 84.

20 Article 37 and new Article 1J50* If the amendment 
to which your letter refers is desired, we think 
it might be best achieved by substituting in the 
appropriate place in the Articles in question the 
word "time" in lieu of the word "date". In the 
interests of certainty this will enable the Company 
to be sure of the person to whom the dividend is to 
be paid.

We return herewith the document you left with 
us, including the Memorandum of Association of Ajax 

30 Insurance Co. Limited and the copy correspondence 
with the Commonwealth Actuary.
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Yours truly,

(Sgd.) H.V. SINGLE
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No. 17 - Corr & Corr'to J e V. Ratcliffe

(Copy)

16th November, 19^9.
CORR & CORR

J.V. Ratcliffe Esq. 
C/o Athenaeum Club, 
83 Collins Street, 
MELBOURNE.

Dear Sir,

re Neal's Motors Pty. Ltd. and 
other Companies

10

We are enclosing herewith a draft of the amend 
ments to the Articles of Association of the various 
Companies, which drafts were prepared prior to 
yesterday's conference.

We would like you to consider particularly the
Sv.b-clause in each set of amendments dealing with
the rights to dividend of "A" ordinary shares.

If you have any comments to offer, in regard to 
the method adopted to protect these dividends, we 
should be pleased if.you would telephone Mr. Bunny 
either during today, or if this is not possible (as 
we appreciate it may not be), you might telephone 
him tomorrow morning at his home number (UM1266). 
He will be home during the morning, but would like 
to have any comments as early as practicable after 
8.30 a.m.

20

Yours truly,

(Sgd.) COiiR & CORR,
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No. 18 - J.V. Ratoliffe to Corr & Corr

(Copy)

JOHN V. RATCLIFFE 

Consulting Accountant. A. P. A. Chambers, 
53 Martin Place,

Sydney. 
30th November, 19^9

Exhibits 
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No. 18 - J.V. 
Ratcliffe to 
Corr & Corr.

30th November 
1949.

Messrs. Corr & Corr, 
Solicitors, 

10 104 Queen Street,
MELBOURNE. Victoria.

Attention - Mr. P.E. Bunny,

Dear Sirs,

re Lane's Motors Pty. Limited and 
Other Companies

Referring to our previous correspondence and 
conferences, I have to advise that Mr. Single has 
written to Mr-. S.R. Phippard, Solicitor, of Canberra, 
who usually acts for his firm in that City, to the 

20 effect that the three companies concerned herein 
wish to establish Branch Registers in Canberra at 
his Office and that the parties would be in Canberra 
on the 19th proximo. Mr.-Single has also mentioned 
that you will, be writing to Mr. Phippard on behalf 
of the three Companies concerned.

Mr. Phippard's postal address is P.O. Box 135* 
City, Canberra, A.C.T., and his office is in the 
Royal Insurance Building, City, Canberra, A.C.T.

I enclose, fur your information, copy of a 
30 letter which I have addressed to Mr. L.B. Wallace, 

including covering draft .dividend resolution3.

Yours faithfully,

(Sgd. ) J.V. Ratcliffe.

Enc.
JVR/JV. _________
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No. 19 - Corr 
& Corr to J.V. 
Ratcllffe.

2nd Docember

No. 19 - Corr & Corr to J 0 V. Ratcliffe

(Copy)

CORR & CORR

J.V. Ratcliffe Esq.,

2nd December 49.

Dear Sir,

Lane's Motors Pty. Ltd, 
other Companies

and

We thank you for your letter of the 30th ult.

We will be writing to Mr. Phippard on Monday 10 
with the necessary retainer.

We will look at the draft resolutions prepared 
by you and, in the unlikely event of there being 
any comments which we desire to make, we will let 
you know after Monday.

We have again looked at the ("raft agreement to 
be signed by the shareholders, particularly Clause 
l(d). We have not been altogether happy at the 
presence of this clause in the agreement, parti 
cularly when the various other clauses were ex- 20 
eluded for reasons well known to you. We mentioned 
the matter to Mr. H.J. Lane this morning, and he is 
quite prepared that this sub-clause shall be deleted. 
He feels that the other interested parties would 
also approve.

We are assuming that you have a draft of the 
agreement, but in case you have not, we are 
enclosing a clean copy of the draft as sent by us 
to Mr. Ross for duplication. We would like to get 
this work in hand as soon as practicable. 30

We anticipate that you will have this letter 
on Monday at the latest. We are seeing Mr. Ross 
at 2.45 p.m. and perhaps we could have a telegram 
from you by that time.

Yours truly,

(Sgd. ) CORR & CORR.



273.

No. 20 - J.V. Ratcliffe to Corr & Corr 
and enclosure

(Copy)

JOHN V. RATCLIFFE 5th December, 1949 

Messrs. Corr & Corr 

Dear Sirs,

Attention Mr. F.E. Bunny 
re Lane's Motorr Pty. Limited and 

Other Companies.

10 I acknowledge receipt this morning of your 
letter of the 2nd instant and enclosures.

After perusal of the draft agreement to be 
signed by the shareholders, I was not sure whether, 
in the circumstances, the words "the company" were 
sufficiently wide to cover a presentation to an 
Attorney authorized to register transfers on a 
Branch Register in Canberra, and as it seemed to me 
that neither the Secretary nor a Director of any of 
the Companies would bo in Canberra, I thought it 

20 advisable to raise this question for your considera 
tion.

I agree that it would be prefereable to omit 
paragraph (d) of Clause (l) arid as the business 
circumstances appear to me to be such that the "B" 
shareholders would not be running any risk by the 
omission, it would be an advantage to omit it.

Accordingly, I sent you an urgent telegram this 
morning reading as follows :-

"RE PARAGRAPH (c) ARE WORDS COMPANY OR DIRECTOR 
30 OR SECRETARY SUFFICIENTLY WIDE OR SHOULD ADDI 

TION BE MADE SOMEWHAT AS FOLLOWS QUOTE "OR TO 
THE ATTORNEY AUTHORIZED TO REGISTER TRANSFERS 
ON ANY BRANCH REGISTER" UNQUOTE RE PARAGRAPH 
(d) AGREE THAT THIS SHOULD BE DELETED".

I attach hereto copy of a letter from Mr. S.R. 
Phippard to Mr. Single, which he has sent on to me.

There is one sentence in this letter upon which 
I think .1 should comment. This reads - "The

Exhibits

A.3.

No. 20 - J.V. 
Ratcliffe to 
Corr & Corr 
and enclosure.

5th December
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No, 20 - J.V. 
Ratcliffe to 
Corr & Corr 
and enclosure,

5th December 
19^9 - 
continued.

Companies will, of course, have to register as a 
foreign company in the Australian Capital Territory."

I think that this is a matter which you will 
be able to investigate on the spot, but according 
to my recollection The Federal Capital Territory's 
Companies Ordinance is based on the New South Wales 
Companies Act of 1899 and there is nothing in that 
Act which would suggest that the bare setting up of 
a Branch Register would necessitate registration as 
a Foreign Company.

I recollect that this same question was raised 
in Canberra some years ago when another client set 
up a Branch Register there. The Canberra Solicitor 
then concerned even consulted the Registrar of Com 
panies in Canberra, who confirmed his opinion, but 
the New South Wales Solicitors for the client took 
the view that registration was quite unnecessary and 
declined to register. Nothing eventuated as a 
result of this decision and unless there has been 
some alteration in the Ordinance it does not seem 
to me that the Companies should incur the expense of 
registration in Canberra. However, this is a 
matter upon which I assume the Companies will take 
your advice.

J.V. RATCOIFFE

10

20

No. 20 - 
Enclosure to 
letter J.V. 
Ratcliffe to 
Corr & Corr.

5th December 
1949.

(Copy)

S. R. PHIPPARD

Royal Insurance Building 
CANBERRA.

JOth November, 19 2I9.

Messrs. Dawson Waldron Edwards & Nicholls, 30
Solicitors
44 Martin Place,
SYDNEY

Dear Sirs,

re Melford Motors Pty.Limited 
Neal's Motors Pty. Limited 
Lane's Motors Pty. Limited

In reply to your letter of 29th November 
instant I shall be pleased to allow the above com 
panies to establish a Branch Register at my office. 40
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The Companies will of course have to register as a 
foreign company in the Australian Capital Territory. 
I perform this service for a number of companies 
registered in the Australian Capital Territory and 
charge a rental of £5.5.0 a year for each Company, 
This charge was fixed by the Solicitors and Account 
ants in Canberra some years ago and so far as I know 
it has not been increased. I shall also be pleased 
to keep the records in my office.

10 I have not yet heard from Messrs. Corr and Corr 
of Melbourne.

I shall be available in Canberra on Monday the 
19th December next and shall be pleased to see you 
and Mr. Ratcliffe.

Accommodation in my office is somewhat meagre 
but I shall be pleased to make a room available for 
your use.

Yours faithfully,

(Sgd.) S.R. PHIPPARD.

Exhibits
A.3.

No. 20 - 
Enclosure to 
letter J.V. 
Ratcliffe to 
Corr & Corr.

5th December 
1949 - 
continued.

•0 No. 21 - Telegram. - Ratcliffe to Bunny

5 Dec. 49

BUNNY

No. 21 - Tele 
gram - Ratcliffe 
to Bunny.

5th December- 
1949.

PHONE MU832? MELBOURNE.

RE PARAGRAPH C ARE WORDS COMPANY OR DIRECTOR OR 
SECRETARY SUFFICIENTLY WIDE OR SHOULD ADDITION BE 
MADE SOMEWHAT AS FOLLOWS QUOTE OR TO THE ATTORNEY 
AUTHORIZED TO REGISTER TRANSFERS ON ANY BRANCH 
REGISTER UNQUOTE RE PARAGRAPH D AGREE THAT THIS 
SHOULD BE DELETED............RATCLIFFE.
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No. 22 - Corr 
& Corr to J.V. 
Ratcliffe.

7th December 
1949.

No. 22 - Corr & Corr to J.V. Ratcliffe

7th December, 49 
AIR MAIL

J.V. Ratcliffe, Esq., 
53 Martin Place, 
SYDNEY.

Dear Sir,

We asked the Officer at the Registrar-General's 
Department who is responsible for the acceptance of 
Special Resolutions amending Articles, if he would 10 
look at the proposed amendments before they were 
submitted to the various meetings.

He agreed to do this, and has now indicated, 
that with one minor exception, he is prepared to 
accept the proposed amendments to the Articles of 
Neal^s Motors Pty. Ltd. and Melford Motors Pty.Ltd., 
but with respect to Lane T s Motors Pty. Ltd., he makes 
the following comment:-
"Articles 12 to 22 (both inclusive) of the Comp-ariy's 
Articles of Association are unalterable except 20 
under Section 27(1) of the Companies Act 1938, in 
view of Clause IV of the Compary's Memorandum of 
Association and Sections 10(1) and 26(4) of the 
above Act."

We have not considered the effect of this re 
fusal to accept amendments to these Articles, but 
will do so tomorrow. We thought, however, that 
we should advise you immediately of the attitude 
taken by the Department, although the same Depart 
ment previously did accept amendments to Articles 30 
15 and 21 and agreed to the inclusion of Article 21A.

A cursory glance at the amendments which are 
objected to, shews that they record the right of 
Directors to refuse consent to transfers, but the 
objection may have an effect beyond this.

We will write you further aftor we have given 
the matter some further thought tomorrow,

Yours truly,

(Sgd. ) CORR & CORR.



277.

No. 23 - Telegram - Johncliffe to Bunny

12 Dec, 49

TELEGRAM

BUNNY
MU8327 MELBOURNE

Exhibits 

A.3.

No. 23 - Tele 
gram - John 
cliffe to Bunny,

12th December

10

AGREEABLE RESTRICTIONS ON TRANSFER REMAINING PRO 
VIDED DIRECTORS UNDERTAKE USE BEST ENDEAVOURS 
ENSURE FIRSTLY REGISTRATION ANY TRANSFER FROM 
PACTOLUS TO PACTOLUS INVESTMENT PRIOR TO 30TH JUNE 
1950 SECONDLY THAT AFTER SPECIAL RIGHTS PARAGRAPH 
(A) EXHAUSTED FAIR VALUE WILL NOT BE FIXED AT LESS 
THAN £1........... JOHNCLIFFE

30

No. 24 - Melford Motors Pty. Ltd. to 
Secretary Crpital Issues (Control) Branch

19th October, 1950. 
The Secretary,

Capital Issues (Control) Branch, 
Treasury,

CANBERRA. A.C.T.

20 Dear Sir,

re Proposed Issue of Shares
The paid up capital of this Company Is at pre 

sent £206,325 and its authorized capital is £400,000, 
which leaves 193,675 shares of £1 each unissued.

Some of these are 5$ Preference Shares and some 
are ordinary shares.

It is proposed to issue the aforesaid 193*675 
shares to the present holders for cash, at par, and 
your formal consen ; to this issue is desired.

An early reply will be appreciated. 
Yours faithfully, 
MELFORD MOTORS PTY. LTD.

L.A. Fenton 
Managing Director.

No. 24 - Melford 
Motors Pty. 
Ltd. to Secre 
tary Capital 
Issues (Control) 
Branch.

19th October 
1950.
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No. 25 - Con 
sent by Delegate 
of Treasurer 
to Issue of 
New Capital by 
Melford Motors 
Pty. Ltd.

25th October 
1950.

No. 25 - Consent by Delegate of Treasurer
to Issue of New Capital by Melford

Motors Pty. Ltd.

C.I. No. 331^5 

COMMONWEALTH OP AUSTRALIA,

Department of the Treasury, 

Canberra. A.C.T.

National Security(Capital Issues) Regulations.

CONSENT

In pursuance of the powers conferred by the National 10 
Security (Capital Issues) Regulations, I, the 
Delegate of the Treasurer of the Commonwealth of 
Australia, hereby consent to:-

MELPORD MOTORS PTY. LTD. making ?*i issue of author 
ized capital within a period of Six (6) months from 
the date of this consent by the issue at par of not 
more than One hundred and ninety-three thousand six 
hundred and seventy-five (193*675) Ordinary Shares 
of a nominal value of One pound (fcl) each for cash 
subscription. 20

Dated this Twenty-fifth day of October, 1950.

(signed) 

C 0 HUNTER

Delegate of the Treasurer 
of the Commonwealth of Australia.
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No. 26 - H.J. Lane to J.V. Ratdiffe

10

19th April 1951AIRJIAIL

Mr, J.V 8 Ratcliffe.

Dear John,

Herewith pleaoe find the Monthly Profits of 
Meal's Motors Pty 0 Ltd. as submitted monthly in 
the Monthly Cost Statements.

July, 1950 
August, 1950 
September, 1950 
October, 1950 
November, 1950 
December^ 1950 
January, 1951 
February, 1951

£^6,806 
42,658 
58, 844 
53,481 
48,746 
28,588 
23,212 
37,831 

£310,166

Exhibits 

A.3.

No. 26 - H.J. 
Lane to J.V. 
Ratcliffe.

19th April 
195L

In regard to the remainder of the year, due to 
shortage of supplies, we would assume that it will 
not average as much as the first eight months of 

20 the financial year,, and we assess the profit for
the preceding four months at approximately £25,000 
per month, which, if achieved would bring the net 
profit, before tax, for the financial year ended 
1st June, 1951 to approximately £410,000.

Herewith please find the Monthly Profits of 
Devon Motors Pty. Ltd. as submitted monthly in the 
Monthly Cost Statement .

July, 1950 
August, 1950

30 September, 1950
October, 1950 
November, 1950 
December, 1950 
January, 1951 
February, 1951

11,062
6,712
13,357
14,279
12,487
8,694

13,809
£87,833

Again, this assessment for the remaining four 
months of the year will not average the same as the
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No. 26 - H.J, 
Lane to J.V. 
Ratcliffe.

19th April
1951 - 
continued.

first eight months, and we would assume the total 
profit for the preceding four months to be £35*000 
making the net profit for the financial year 
ended 1st June, 1951, before tax, approximately 
£122,000.

From our conversation, I assume that these 
are the figures, and will be sufficient for the 
purpose of your considerations.

Kindest Regains, 

H.J. LANE. 10

No. 27 - H.J. 
Lane to J.V. 
Ratcliffe.

7th May 1951

No. 27 - HcJ. Lane to J.V* Ratcliffe

7th May 1951(Copy)

AIR MAIL

Mr. J.V. Ratcliffe.

Dear John:

Please refer your letter of 23rd April re 
Neal's Motors Pty, Ltd.

At a meeting held on Friday., ^th May, at which 
all the parties concerned were present, it was 
decided to adopt Proposal No. 2 referred to in your 
above-quoted letter and I was requested to advise 
you accordingly.

Mr. Bunny stated at the meeting that he had 
sufficient information to commence drafting the 
necessary notices and resolutions which he proposes 
to commence on the holiday of Wednesday next 9th 
May. For your information Ernest leaves Melbourne 
on the afternoon of 17th May for Western Australia 
and returns on approximately 5th Onne.

The Accounts of Neal's Motors are audited by 
L.B, Wallace & Son and the familiarity with previous 
procedures by both Ernest Bunny and Lionel Wallace 
should facilitate matters considerably.

20

30
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In view of Ernest's departure on the 17th, I 
suggest that any legal points arising be referred 
to him direct. Similarly, any accountancy matters 
arising be referred to Lionel Wallace direct with, 
in both instances, sufficient copies for distribu 
tion. This procedure would, I think, save much 
valuable time.

It is believed that you will be in Melbourne 
during the week conmenoing Monday 1-Hh May. If 

10 this assumption is correct, would you please advise 
whether you would be available for a conference with 
the parties prior to Ernest's departure on 17th. 
Unfortunately Tuesday 15th must be excluded as 
there is an Ajax meeting in the morning and an 
I e A 8 C, meeting in the afternoon at which several 
of us are required to be present.

Arising out of the foregoing is the question 
of timings. As you know we are very much pre 
occupied with other matters and will be for quite a 

20 while and a time-table would help. It appears 
necessary for a visit to be paid to Canberra to 
implement and finalize the transaction and it would 
be advisable to fix a definite date as early as 
possible, or at any rate an approximate date, so 
that all concerned can plan accordingly. This 
date would .need to be after Ernest's return from 
Western Australia after the 5th June and Monday 18th 
June, is suggested,

Would appreciate any comments you may be dis- 
30 posed to make and., if you require my further infor 

mation, will you please advise.

Exhibits 

A.3.

No. 27 - H.J, 
Lane to J.V. 
Ratcliffe.

7th May 1951 
continued.

Kindest regards, 

Yours,

Harry

H. J. LANE.
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No. 28 - Corr 
& Corr to J.V. 
Ratcliffe.

10th May 1951.

No. 28 - Corr & Corr to J a V. Ratcliffe

(Copy) 

AIR MAIL

J.V. Ratcliffe, Esq., 
53 Martin Place, 
SYDNEY.

10th May 1951

Dear Sir,

Neal's Motors Pty. Ltd,

We have considered the steps to be taken to 
give effect to the proposal in this matter whereby 10 
29,156 shares are to be sold as "C" ordinary shares 
to Pactolus Pty. Ltd,

It seems to us that the procedure will be to 
amend the Articles so that of the existing 72,888 
"B" ordinary shares 29,156 will be converted to "c" 
Ordinary shares and will then be sold to your Com 
pany at £12. 3. 0 per share.

We have prepared a memorandum setting out the 
amendments which we consider will require to be made 
to the Articles of Association to create the neces- 20 
sary number of "C" ordinary shares, and we are sub 
mitting a copy of that memorandum herewith in the 
hope that you may be able to look through the memo 
randum and see whether you agree with the proposals 
therein set out.

As you know, the writer will be out of town 
after Thursday next, and he would like to feel when 
he leaves that the amendments have been approved by 
you. The notices can then go out and the meeting 
can be held immediately after the writer ? s return. 30

We propose to use a similar form of option 
agreement to that used in the case of Melford Motors 
Pty. Ltd. We are preparing a draft of this agree 
ment and, if available, will include it with this 
letter, but we are endeavouring to catch a mail with 
the proposed amendments.

We should be pleased to hear from you in due 
course.

Enc.

Yours truly,

(sgd.) CORR & CORR.
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No. 29 - j.v. Ratcliffe to Corr & Corr

14th May 1951 

AIR MATT,X* •*- -i L 1- IXT. J_ J.-f

Kessrs a Corr & Corr,

Attention ; Mr „ Fc_E, Bunny

A. 3,

No> 2? _ J>v . 
Ratcliffe to
-^. _ ~Corr & Corr.
.,.,, ... nri _ n 14th May 1951,

Dear Sirs,

re WEAL'S MOTORS PTY. LIMITED.

I acknowledge receipt of your letter of the 
10th instc, and desire to say that the procedure 

10 set out therein appears to me to be satisfactory.

I have also considered the draft amendments to 
the Articles and these appear to me to be in order 
with the exception that according to the serial 
numbers there are only 28,256 "C" ordinary shares, 
which is 900 short of the required number, 29^156.

The error seems to be at the top of the second 
page in the second group of serial numbers, namely 
65,487 to 74,426, inclusive, I think these numbers 
should read 65,487 to 75,326 inclusive. If this is 

20 correct there will be an alteration to the serial
numbers of the "B" ordinary shares on page 1 in the 
first group in the sixth line from the foot of the 
page. This group reads 74,427 to 85,217 inclusive. 
If I am right it would read 75,327 to 85,217 in 
clusive.

I cannot of course check the serial numbers 
with the shares held by the various shareholders, 
but I assume that you will have this rechecked.

The option agreement enclosed with your letter 
30 also appears to be in order.

Yours faithfully,

(Sgd.) J.V. Ratcliffe.
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No. 30 - Corr 
& Corr to J.V. 
Ratcliffe.

15th May 1951.

No. 30 - Corr & Corr to J 0 V, Ratcliffe

(COPY)

AIR MAIL

J.V. Ratcliffe, Esq.,
53 Martin Place,
SYDNEY.
NEW SOUTH WALES.

15th May 1951.

Dear Sir,

Neal's Motors Pty, Ltd,

We refer to our letter to you of the loth inst. 10 
and the memorandum of proposed amendments forwarded 
therewith.

We have come to the conclusion that Clause 2E 
will require to be amended further than suggested 
by us.

The amendment to Clause 2E should read as 
follows :-

"By deleting the letters and words "'A' Prefe 
rence Shares and the J A r Ordinary Shares" 
wherever they appear in sequence and by sub- 20 
stituting therefor the letters and words "'A 1 
Preference Shares 'A* Ordinary shares and 'C 1 
ordinary shares".

We should be pleased, therefore, if you would 
read the memorandum forwarded with our letter 
subject to this proposal.

Yours truly,

(Sgd.) CORR & CORR.
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10

20

30

A,4. APPLICATION BY J.V. HATCLOTS FOR 
OVERDRAFT FOR PACTOLUS PTY. LTD,

PT1 LTD.

BUSIHBSS; Trader in Shares & Underwriter

This Company proposes to acquire 143,804 shares 
of £1 each in four companies as follows:-

Company A 
" M 
" N 
« L

£20,000 
8,253
36,444

Total £143,804

These shares represent l/3rd of the ordinary
capital (paid-up) of each company, except Company M,
in which case the proportion is one-half *

Companies N» & L also have a preference capital 
of £5,000 each.

The shares to be acquired are to be "A" shares 
having special dividend rights plus a cumulative 
preferential dividend at the rate of 5$ p»a. accru 
ing from 1/1/1950. The special rights are hereafter 
referred to as "arrears". Once these "arrears*1 are 
satisfied the shares become 5$ preference shares„

At date of proposed sale in November the posi 
tion as regards the "arrears" will be as followsj~

Coy, Total 
Arrears

Arrears to be 
declared immed 
iately after 
sale.

Balance of Arrears 
anticipated to be 
declared in March 
1950

A

M
'M

L

£180,000

219,119

440,365

412,684

£160,000

177,854

358,366

373,130

£20,000

41,265

81,999

39,554

Eghjjbitg, 
A., 4,

Application by 
JoV. Ratcliffe 
for overdraft 
for Pactolus 
Pty, Ltd.
October 1949.

£1,252,168 £1,069,350 £182,818
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Application by 
J.V. Rat cliff e- 
for overdraft 
for Pactolus 
Pty. Ltd.
October 1949 
- continued.

The "A" Shares are entitled to absolute prefer 
ence for the above amounts plus the 5% accruing from 
1.1.1950, excepting as regards the 5$ dividend (250 
per annum) payable on the £5,000 first preference 
capital of Companies N & L.

£1,204,764The purchase price will be
arrived at as follows:-
For all the "A" shares in Coy A £175,000 

n u n n » <i « M 198,072 
n n it n n n u jj 412,425 
" " " " » " •» L 419,267 £^204^164

At or after 3 p.m. on the day of sale P. Pty. 
Ltd, will give cheques to the vendors totalling the 
above amounts. The next day it will receive 
cheques from the companies for the dividend "arrears"
amounting to

P will therefore have to find the 
difference of

It will have cash of at least 
Leaving amount required at

£1,069,350

£135,414 
20,414

£115,000
In view of expenses to be Incurred and allow 

ing for contingencies, an overdraft limit of 
£125,000 is asked for repayable within six months.

Security available will be:-
11 A" shares at par after payment 
of balance of "arrears"
Balance of arrears due about 
March, 1950

£143,804

£182,818 
£326,622

As and when the "arrears" balance is paid the 
overdraft will be reduced.
P Pty. Ltd,

The approximate present position of P Pty. is 
as follows:-

Paid-up Capital
Undistributed Profit to June 
1949 approx.

£5,000 

3,400

10

20

30

£8,400



10

20

30

Represented by ;-

Shares in Pu'blic Companies at cost 
- approx.
Gash at Bank -- approx.
(Ask Oastlcreagh St. Branch for
this figure),

650

£8,400
asspcssssss

Ho liabilities other than tax,
Ho tax if dividend equal to profit
credited to shareholders by 31=12„49.
Balance of each to bring cash resources
to at least £20,414 will be placed on
deposit with the Company by its shareholders.

A. 4.
Application by 
J.V. Ratcliffe 
for overdraft 
for Pactolus 
Pty. Ltd.
October 1949 
— continued,

Balance Sheet's, of the four companies are 
attached for perusal (in strict confidence) and re 
turn o

The capital shown in each case will be in 
creased by a new second preference issue ranking 
after the "A" shares..

As the "arrears" are paid, P. Pty. Ltd. will 
take up these new second preference shares and immed 
iately sell them to the vendors at par. Therefore on 
the day after the date of sale the dividend "arrears" 
0:f £1*069? 350 will be used to take up an equivalent 
amount of new capital and the companies will not need 
to find any money at this time.

When the balance of the "arrears" is paid in 
March, 1950, a further 98,816 shares will have to be 
taken up (and sold immediately at par to the vendors 
of the "A" shares for cash),

The total cash which the companies 
find is therefore;-

will have to

Total Second Preference to be issued £1.168,165
Dividend "arrears" _it£22jJ^§
Cash to be paid out by companies 84?002

This will be well within their capacity.

The vendors will also take up directly in Com 
pany "A" a further 40,000 Second Preference shares
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Exhibits 
A, 4.

Application by 
J.V. Eatcliffe 
for overdraft 
for Pactolus 
Pty. Ltd,
October 1949 
- continued.

of £1 each out of a tax-free dividend of the same 
amount.

The following are some notes re each of the 
companies;-

Company "A" The new paid-up capital will be:
£20,000 in "A" shares 
210,000 in Second

Pref. shares 
40'yOOO in "B" shares

£270,000 10

Since 30.6.1949 large dividends have been re 
ceived on share investments and Bank overdraft has 
been considerably reduced. It will be quickly re 
duced to a much smaller amount.

Company "M" :

The new paid-up Capital will be
£8 ? 253 "A" shares

189,819 Second
Pref.Shares

8,253 "B" shares 20

£206,325

The Balance Sheet values of fixed assets are sub 
stantially below market values.

Company

The new paid-up Capital will be
£5,000 First Pref. 

Shares
35,444 "A" Shares

405,668 Second Pref. 
Shares

72,888 "B" Shares
30

£520,000
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Tills Company owns a large subsidiary earning large 
profits (which have net jet been brought into the 
Company's accounts) and having assets much in excess 
of this Company's investment in the shares appearing 
in the Balance Sheet at 30.6,49. Profit of sub 
sidiary for the Balance Sheet 1949 before providing 
for tax £83?864. Values of fixed assets of both 
Companies are much below market values.

.0 The new paid-up capital will be:
£5,000 First Fref. Shares

79,107 "A" Shares 

402,679 Second Pref,Shares 

158,214 "B" Shares

Exhibits

Application by 
J.V. Ratcliffe 
for overdraft 
for Pactolus 
Pty. Ltd.
October 1949 
- continued,

Total £645,000

This Company also has subsidiaries earning profits 
but these are not large. The Balance Sheet values 
of fixed assets are much below market values,
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A. 5. CHECK SHEET

Exhibits
A.5.

Check Sheet 
compiled by 
D.H. Ross

1. Establish Amount Available for -
(a) 1949 Dividend
(b) 1950 Interim Dividend

2. Establish -
(a) Rights of "A" Shares
(b) Amount of Preference Capital
(c) Amount of Authorised Capital

3. Make application to Capital Issues for issue

New Preference Capital

4. Alterations to Memo. & Articles,
(a) Prepared by Mr. Bunny
(b) Approved by Mr. Ratcliffe
(c) Directors Resolution to call S/Hdrs. Meetings 
(d )

(e) Notice of Meeting Despatched
(f ) Confirmatory Meeting held
(g) Resolution filed with R, General

(h) New Memo. & Articles typed or printed

(j) Meeting held and resolutions passed. Ext.
Gen, Mtg.

5. Authorised Capital & Splitting of Shares
(a) Make Actg. Entries for new authorised cap.

(b) Prepare Actg, Entries for splitting shares
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COMPILED BY D.H. ROSS
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Exhibits
A. 5.

Check Sheet
compiled by
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Exhibits 
A. 5.

Check Sheet 
compiled by 
D.H. Rosa 
- continued

(c) Old Scrip received
(d) Nev»-&te.ea?-ee~allG:fe%ed:
(e) Share Register written up
(f) New Scrip issued

6. Br anc h Re g i s t e r in G anb e r r a

(a) Pass Directors Resolution to open Register and 
include authority to register transfers and for 
any two to sign scrip (3,104-5)

(b) Receive request from shareholders for transfer 
"A" shares to Branch Register

(c) Pile with Registrar-General address of Branch 
Register etc. (S103)

(d) Set up Branch Register - Canberra
(e) Issue scrip - Canberra
(f) Set up copy of Branch Register (S104-) in Melb.

7. Sale of "A" shares to "P"
(a) Contracts with Agent (DHR) prepared and ready 

for signature - Melbourne
(b) Contracts signed by all Shareholders - Melbourne
(c) Blank transfers signed by all S/Holders -Melbourne

(d) Purchaser takes up option - Canberra
(e) Purchase price received from "P" - Canberra
(f) Agent completes blarxk transfers by filling in 

amount and name of purchaser - Canberra
(g) Directors register transfers - Canberra
(h) New Scrip issued - Canberra
(i) Share Register written up - Canberra

8. Hew Preference Shares - Issue of; (All this work 
to be done"in Melbourne)
(a) Receive application from "P" for new preference 

s hare s.
(b) Allot new preference shares
(c) Upon application by "P" transfer shares to 

Canberra Register
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3/12 JO.K.

i '
15/12
14/12

14/12

15/12
j

1

i

j

\/

/
i/

/

15/12
15/12
19/12

/

^

/
/

/
*

MEEPOEDS HEALS

3/
i _
15/12
14/12

14/12

15/12

^
/
/

/

15/12
15/12
19/12

£
/

/
\/

y \

3/12
—

15/12
14/12

14/12

15/12

^

I/

/

V

15/12
15/12
19/12

£
/

/
/

/
1 V'

0»K,

; i

Exhibits
A-5.

Check Sheet 
compiled by
D.H. Ross
- continued
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Exhibits 
A.5.

Check Sheet 
compiled "by 
D.H. Ross 
-- continued

(d) Collect allotment money
(e) Make necessary accounting entries

(f) File Allotment Lists and C«I. Consent

9. Declaration of Dividends

(a) Declare Dividend. Mr. Ratcliffe to prepare draft 
resolution

(b) Subsidiary Companies to declare and pay 
dividends (before going to Canberra.)

(c) The day "P" buys the "A" shares in Canberra 
advise the Directors in Melbourne by 'phone or 
urgent telegram, thereupon parent Companies 
declare dividend,

(d) Make necessary accounting entries
(e) Pay Dividends (parent companies)

10. Passing of Cheques
(a) "P" pays for "A" shares - cheques for each share 

holder to D.H.R.

(b) "P" pays one pound per share on preference shares
(c) Companies pay dividends to "P".

(e) Shareholders pay "P" for Preference Shares

11 - Bank Account "P"
"P" opens Bank account with E. S, & A. Melbourne v

12. New Preference Shares - Sale by "P" to the S/HLdrs .
(a) °PM signs transfers - Canberra
(b) Shareholders sign transfers - Melbourne
(c) Agent pays "P" - Canberra - Hands over S/Hrs, 

cheques
(d) Coy. registers transfers - Canberra

(e) New Scrip issued ~ Canberra
(f) Share Register written up - Canberra
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compiled "by 
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Exhibits 
A.5.

Check Sheet 
compiled by 
D.H. Ross 
- continued

13. Minutes of .Directors & S/H. Meetings.

To be approved by Mr, Bunny before pasting in M.Book

14. Final Check on all Files etc.

(a) Minutes pasted in,

(b) Accounting entries made and checked

(c) Disposition of Share Registers

(d) All files reviewed
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AJAX LANttS MELFORDS WEALS

-U

I/

ExhiMts 
A,5.

Check Sheet 
compiled "by 
D 0 Ha Ross 
— continued
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A. 6. MEMORANDA (3) BY D.H. BOSS 
CHEQUES TO BE DRAWN BY 
COMPANIES,

Exhibits 
A.6.

Memoranda (3) 
by D.H. Ross 
to show dates 
and amounts 
of cheques to 
be drawn by 
Shareholders 
in each of 
three 
Companies,

LANES MOTORS PTY, LTD,

Shareholders -will finish with Assets of:•

"B" Shares as per Column (3) 
Preference Shares as per Column (5) 
Cash as per Column (6) arid Deposits 
Column (7) 
(Newton, Lauri J. 

x (Newton, Lionel
(Christian (Mrs.) P.U,

j (Lane, Henry J.,
^ (Lane (Mrs,) Stella M.A.

Shareholder

Nathan, R, 

tf Lane, R.T. (Deed)

x Nathan, J. (Deed)

x Nathan C.M. (Deed)

Newton, Lionel

Newton, Lauri J.

Christian F.U.

Lane, Stella M.A,

Lane, H.J.

Shares 
Present 
Holding 

(1)

73,174 

36,587

12,886

15,072

15,072

15 ? 072

15,072

36,586

17,800

237,321

Spl:
_ __ _ Sto

A 
(2)

24,301 

12,196

4,295

5,024

5 ? 024

5,02-

5,024

12,196

5,933

79,107

Lt Of
ires1 — r~

(3)
1

48,783 

24,391

8,591

10,048

10,048

10,048

10,048

24,390

11,867

158,214

Proceeds Sale A 
at £5.16.0 per 

Share
(4)

£141,467*16. 0 

70,736,16, 0

24,911. 0, 0

29,139. 4 0 0

29A39o 4«, 0

29,139. 4. 0

29,139» 4, 0

70,736,16, 0

34,411. 8, 0

£458,820,12, 0

}
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SHAREHOLDERS IF EACH 0? THREE

299.

Cost New 
Preference 
Shares

(5)

£124,160

62,079

21,865

25,573

25 ? 573

25,573

25,573

62,080

30,203

£402,679

Net Cash G-ain 

(6)

£5,107-16, 0

2,557.16, 0

946. O e 0

1,066. 4o 0

1,066. 4- 0

I y 066 r 4- 0

1,066. 4. 0

2,556,16. 0

1 ? 208 0 80 0

16,641.12. 0

Deposited "by S/holder with.

Amount

£12 , 200

6,100

2,100

2,500

2,500

2,500

2,500

6,100

3,000

39,500

Company 
(7)

British Serv. P/L,

do.

do*

Coll ins Its. P/L,

do.

do .

do.

do.

British Serv. P/L,

Cheques are wanted from each Shareholder for:-
(a) Each amount in Column (5) payable to Pactolus Pty. Ltd. 

and dated 20th December, 1949.
(b) Each amount in Column (7) payable to Company named 

therein and dated 20th December, 1949*

Exhibits 
A.6.

Memoranda (3) 
by D*H* Ross 
to show dates 
and amount s 
of cheques to 
be drawn by 
Shareholders 
in each of 
three 
Companies
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Ex hit> its 
A.6.

Memoranda (3) 
by D.H. Rosa 
to show dates 
and amount's 
of cheques to 
be drawn by 
Shareholders 
in each of 
three
Companies - 
continued.

NEAL'S MOTORS PTY. LTD.

Shareholders •will finish •with Assets pi';-
"B" Shares as per Column (3) 
Preference Shares as per Column (5) 
Cash as per Column (6) and Deposits 
Column (7)

(Newton, Lauri J, 
x (Newton, Lionel "

(Christian, (Mrs*) F.U.
j (Lane, Henry J.
* (Lane, (Mrs.) Stella M.A.

Shareholder

Lane H.T. 

Nathan, Robert

x Nathan, Jos(decd) 

Newton, Lionel

Newton, Lauri J.

Christian, F.U.

x Nathan, C,M. (deed

/ Lane, R.T. (deed)

:

Shares 
Present 
Holding 

(1)

27,333 

36,900

7,426 

7,368

7,368

7,368

7,368

8,201

109,332

Split of 
Shares

A 
(2)

9,111 

12,300

2,475 

2,4-50

2,456

2,456

2,,456

2,734

36,444

B 
(3)

18,222'

24,600

4,951 

4,912

4,912

4,912

4,912

5,467

72,888
C£=K=====3=a

Proceeds Sale A 
at £2 f 8. 4 per 

Share 
(4)

£113,128. 5. 0 

152,725. 0. 0

30,731. 5o 0 

30,495, 6. 8

30,495. 6, 8

30,495. 6. 8

30,495. 6, 8

33,947* 3. 4

£452,513, 0. 0

i
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Cost He\v 
Preference 
Shares

(5)

£100,828

136,120

27,390

27,180

27,180

27,180

27,180

30,256

£4-03,314

Net Gash 
Gain (4) 
Minus ( 5 ) 

(6)

£2 ? 300. 5, 0

3,105- 0 0 0

641. 5. 0

615. C>. 8

615. 6, 8

615. 6, 8

615. 6. 8

691. 3, 4

£9,199, 0, 0 i——————— , — . ——— i

Deposited by S/holder with

Amount

£10,000

13,500

2,700

2,700

2,700

2/700

2,700

3,000

£40,000

Company 
(7)

Devon Motors P/L*

do.

Overland Vie P/L.

do.,

do.

do.

do.

do.

Cheques are wanted from each Shareholder for;-
(a) Each amount in Column (5) payable to Pactolus 

Pty. Ltd, and dated 20th December, 1949.
(b) Each amount in Column (7) payable to Company 

named therein and dated 20th December, 1949»

Exhibits 
A.6,

Memoranda (3) 
by D.H. Boss 
to show dates 
and amounts 
of cheques to 
be drawn bjr 
Shareholders 
in each of 
three
Companies - 
continued.
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Exhibits 
A.6.

Memoranda (3) 
by D,H. ROBS 
to show dates 
and amounts 
of cheques to 
"be drawn by 
Shareholders 
in each of 
three
Companies - 
continued.

MELFOKD MOTORS PTY, LTD,

Shareholder

x lane, R.T. (Deed)

Lane, Stella, M.A,

Pent on, L.A. 

Wallace L.B.

! 
Shares 
Present 
Holding

(1)

2,502

2,000

3,000 

9,004

16,506 i
i

Split of 
Shares

A 
(2)

1,251

1,000

1,500 

4,502

8,253

B 
(3)

1,251

1,000

1,500 

4,502

8,253 |

Shareholders YJill finish with_ Asjjjt s^of '"

'•B" Shares as per Column (3) 
Preference Shares as per Column (5) 
Cash as per Column (6)

(Lane, Henry J, 
(Lane, Stella M.A.
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198,072. 0, 0

Proceeds Sale A at 
£24. 0. 0 per share

(4)

£30,024. 0. 0

24,000. 0. 0

36,000. 0. 0

108,048. 0. 0
i

| Cost Hew 
Preference 
Shares

(5)

£28,773

23,000

34,500

103,546

ITet Cash Gain 
(4) Minus (5)

1 (6)

£1,251. 0, 0

1,000. 0. 0

1,500, 0, 0

4,502. 0, 0

189,819 8,253. 0, 0

Exhibits 
A.6.

Memoranda (3) 
by D.H. Ross 
to show dates 
and amounts 
of cheques to 
be drawn by 
Shareholders 
in each of 
three
Companies - 
continued.

Cheques are wanted from each..Share holder for the 
amounts in Column (5) dated 20th December, 1949, 
and payable to Pactolua Pty, Ltd.
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Exhibits 
A. 1.

Letter - J S V. 
Ratcliffe to 
L,B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November 
1949.

A.7. LETTER J.V. Ratcliffe to L.B. Wallace 
with attached Draft Dividend 
Resolutions*

JOHN V. RATCLIITE

L.B. Wallace Esq.., 
60 Gollins Place, 

MELBOURNE.

Dear Lionel,

(Copy)

30th November 1949

re Motor Group 10

I enclose herewith draft dividend resolutions

i\\I] Melford Motors Pty. Limited,
Weal's Motors Pty, Limited and Subsidiaries, 
and 

(3) Lane's Motors Pty. Limited and Subsidiaries,

In the case of Melford Motors Pty, Limited, 
the third resolution which relaces to the interim 
dividend out of 1950 profits is somewhat lengthy 
because I have provided for an appropriation out 20 
of past profits, in the event that the dividend de 
clared should be found to exceed the 1950 profits.

If, by the 20th proximo, it appears to be 
quite safe to assume that the profits for the 1950 
year will clearly exceed the amount of this divi 
dend, then I think it will be safe to omit all the 
words in the third resolution after "1950'",

A similar resolution appears in Resolution 
No* 3 of the resolutions for Neal's Motors Pty* 
Limited and, here again, the same position applies. 30 
If by the 20th proximo it appears that the profits 
of this Company (disregarding dividends from Sub 
sidiary Companies which are covered by Resolution 
No.4) will clearly be sufficient to cover this 
dividend, all the words after "1950"may be omitted.

At the discussions in Melbourne I think I 
indicated an intention to make some reference
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in the Minutes to the estimates of profits which 
would Toe before the directors at their meeting on 
the 20th proximo, but on reflection it seems to me 
inadvisable to mate any such reference and it has, 
therefore, been omitted from the draft resolutions.

The resolutions in the case of the Subsidiary 
Companies are not in as much detail as those for 
the three main Companies because firstly, the 
shares are all of one class and, secondly, the cir- 

10 cumstances do not call for the same amount of 
detail.

When the dividends covered by these resolutions 
have been declared the special rights of the "A" 
shares will still be outstanding to the extent of 
£3 per share in Melford Motors Pty. Limited and to 
the extent of £1 per share in Neal's Motors Pty,, 
Limited. It is proposed to satisfy these balances 
of the special rights in March 1950 and, subject to 
these special rights being fully satisfied, the llA" 

20 shares will then be entitled only to the 5$ Cumu 
lative Preference Dividend, accruing from the 1st 
January 1950.

I enclose for your information copy of a letter 
which I have sent to Mr, Bunny giving the name of 
the Canberra Solicitor, etc.

Yours faithfully,

Exhibits 
A,7.

Letter - J.V, 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November 
1949 -
continued.

P.S. Mr. Boss's memo of the 29th instant has just 
come to hand. I agree with'Mr, Lane's suggestion 
regarding the declaration of the dividends by the 

30 Subsidiary Companjes and see no objection to these 
being declared on the 7th proximo. If this be done, 
the words "this day", appearing in Resolution No. 4 
of the Meal's Motors Resolutions will require to be 
suitably altered.
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Exhibits
A.7.

Letter - J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November 
1949 -
continued.

MELEORD MOTORS PTY, LIMITED

DRAFT DIVIDEND RESGLUTTOM

RESOLVED that an interim dividend of £3 per 
share be declared payable forthwith in respect 
of the "A" Ordinary Shares to the persons en 
titled thereto and that such dividend be appro 
priated wholly and exclusively out of such 
income, profits, or amounts in respect of which 
the recipient is entitled to the rebate of tax 
provided for by Section 107 of the Income Tax 
Assessment Act, 1936-1949«

10

RESOLVED that an interim dividend of £97 , 200 be 
declared payable forthwith in respect of the 
"A" Ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of profits forming part of the taxable in 
come of the year,ended 30th June 1949.

RESOLVED that an'interim dividend of 
£72,399. 3* 0. be declared payable forthwith 
in respect of., the "A" Ordinary shares to the 20 
persons entitled thereto and that such dividend 
be appropriated out of profits forming part of 
the taxable income of the year ending on the 
30th June, 1950 9 in so far as such profits and 
taxable income extend, and as to the excess, if 
any, out of other available profits (not "being 
profits subject to tax under Division 7 of the 
Income Tax Assessment Act, 1936-1949), appro 
priating the most recently derived of such 
other available profits. 30
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(Copy)
KBAL ' S MOTOE3

DRAFT D 17 IDEP_,

1. RESOLVED that a dividend of £1,659. 6. 8 be 
declared payable forthwith to the shareholders 
entitled thereto and that such dividend be ap 
propriated wholly and exclusively out of such 
income, profits or amounts, in respect of which 

10 the recipient is entitled to the rebate of tax 
provided for by Section 107 of the Income Tax 
Assessment Act, 1936-1949.

2. RESOLVED that an interim dividend of £58,914 be 
declared payable forthwith to the shareholders 
entitled thereto and that such dividend be 
appropriated out of profits forming part of the 
taxable income of the year ended 30th June 1949.

3. RESOLVED that an interim dividend of £30,086 be
declared payable forthwith to the shareholders 

20 entitled thereto and that such dividend be ap
propriated out of profits forming part of the 
taxable income of the year ending on the 30th 
June 1950,

OVjERLAMD (VICTORIA) PTY. LIMITED :•

1. RESOLVED that an interim dividend of £4,266.6.8 
be declared payable forthwith to the share 
holders entitled thereto and that such dividend 
be appropriated wholly and exclusively out of 
such income, profits, dividends or amounts, in 

30 ' respect of which the recipient is entitled to 
the rebate of tax provided for by Section 107 
of the Income Tax Assessment Act, 1936-1949.

2. RESOLVED that an interim dividend of £25,909 be 
declared payable forthwith to the shareholders 
entitled thereto and that such dividend be 
appropriated out of profits forming part of the 
taxable income of the year ended 30th June, 1949.

3. RESOLVED that an interim dividend of £89,000 be
declared payable forthwith to the shareholders 

40 entitled thereto and that such dividend be
appropriated out of the taxable dividends de 
clared this day by Devon Motors Pty. Limited.

Exhibit_g 
A,7.

Letter - J.V, 
Ratcliffe to 
L.B, Wallace 
with attached 
Draft Dividend 
Resolutions
30th November
1949 - 
continued.
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Exhibit s 
A.7.

Letter -'J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November
1949 - 
continued.

FEAL«S JIQTORS JPTY. LIMITED:

1. RESOLVED that an interim dividend of £30,370 be 
declared payable forthwith in respect of the 
"A" Ordinary Shares to the persons entitled 
thereto and that such dividend be appropriated 
wholly and exclusively out of such income, pro 
fits, dividends or amounts in respect of which 
the recipient is entitled to the rebate of tax 
provided for by Section 107 of the Income Tax 
Assessment Act 1936-1949. 10

2. RESOLVED that an interim dividend of £137,086 
be declared payable forthwith in respect of 
the "A" ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of the profits forming part of the taxable 
income of the year ended 30th June 1949.

3. RESOLVED that an interim dividend of £121,556 
be declared payable forthwith in respect of the 
"A" ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 20 
out of profits forming part of the taxable in 
come of the year ending on the 30th June 1950 
in so far as such profits and taxable income 
extend and as to'the excess, if any, out of 
other available profits (not being profits sub 
ject to tax under Division 7 of the Income Tax 
Assessment Act 1936-1949) appropriating the 
most recently derived of such other available 
profits.

4. RESOLVED that an interim dividend of £114,909 30 
be declared payable forthwith in respect of the 
"A" ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of the dividends declared this day by 
Overland (Victoria) Pty. Limited.
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(Copy)
LANE'S MOTORS JSROUP

DRAFT DIVIDEND RESOLUTIONS

0ol 1 ina Mot^or^

RESOLVED that an interim dividend of £200 be 
declared payable forthwith to the shareholders 
entitled thereto and that such dividend "be ap 
propriated out of the profits of the year ended 
30th June, 1949,

Exhibits 
A, 7.

Letter - J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November 
1949 - 
continued.

10 British Service Pty. Limited

20

3,

RESOLVED that an interim dividend of £2,636,18,0 
be declared payable forthwith to the share 
holders entitled thereto and that such dividend 
be appropriated wholly arid exclusively out of 
such income, profits or amounts, in respect of 
which the recipient is entitled to the rebate of 
tax provided for by Section 107 of the Income 
Tax Assessment Act, 1936-1949.

RESOLVED that an interim dividend of £4,500 be 
declared payaVle forthwith to the shareholders 
entitled thereto and that such dividend be ap 
propriated out of the profits of the year ended 
30th June, 1949.

RESOLVED that an interim dividend of £3,500 be 
declared payable forthwith to the shareholders 
entitled thereto and that such dividend be 
appropriated out of the profits of the year end 
ing on the 30th June 1950.

30

Lane ! a Motors Pty. Limited

1. RESOLVED that an interim dividend of £2,636.18,0 
be declared payable forthwith in respect of 
the "A" ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
wholly and exclusively out of such income, pro 
fits, dividends or amounts in respect of which 
the recipient is entitled to the rebate of tax 
provided for,by Section 107 of the Income Tax 
Assessment Act, 1936-1949*

2. RESOLVED that an interim dividend of £262,232 be
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Exhibits 
A. 1.

letter - J.V. 
Ratcliffe to 
I.E. Wallace 
with- attached 
Draft Dividend 
Resolutions
30th November 
1949 - 
continued.

declared payable forthwith in respect of the 
"A" ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of profits forming part of the taxable in 
come of the year ended 30th June 1949•

3. RESOLVED that an interim dividend of
£147,805<-19»0 be declared payable forthwith in 
respect of the "A" ordinary shares to the 
persons entitled thereto an~. that such dividend 
be appropriated out of the profits forming part 
of the taxable income of the year ending on the 
30th June 1950.

10

Memorandum from 
J.V. Ratcliffe 
to D.H. Ross
13th December 
1949.

COPY

MEMO TO MR, D.H. ROSS

RE DIVIDEND RESOLUTIONS

PROM J.V. RATCHETE 

13th December 1949.

Referring to your telephone conversation with 
me last night, I now set out the revised or ad 
ditional dividend Resolutions which are necessary 
in consequence of the amendments,,

MELFORD MOTORS PTY. LIMITED

These resolutions are not affected, except to 
the extent of the alteration in Resolution No. 
(3) previously advised, namely, the omission 
of the words "in so far as ..................
profits".

MEAL'S MOTORS GROUP

'Devon Motors Pty. Limited.

de-(1) RESOLVED that a.dividend of £6,074 be 
Glared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be appropriated wholly and exclusively 
out of such income, profits or amounts, in

20

30
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10

20

respect of which the recipient ia entitled 
to the rebate of tax provided for by Section 
107 of the Income Tax Assessment Act, 1936- 
194-9.

(2) RESOLVED that an interim dividend of
£40,088. 8, 0 be declared payable forthwith 
to the shareholders entitled thereto and 
that such dividend be appropriated out of 
profits forming part of the taxable income 
of the year ending on the 30th June 19?0.

OVERLAND (Victoria). PTY^ JjII\SITED
(1) RESOLVED that an interim dividend of £6,074 

be declared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be appropriated wholly and exclusively 
out of such income , profits, dividends or 
amounts, in respect of which the recipient 
is entitled to the rebate of tax provided 
for by Section 107 of the Income Tax Assess 
ment Act, 1936-1949.

(2) RESOLVED that an interim dividend of
£40,088. 8- 0 be declared payable forthwith 
to the shareholders entitled thereto and 
that such dividend be appropriated out of 
the taxable dividend declared this day by 
Devon Mote .'a Pty. Limited,,

Neal's Motors Pty. Ltd .
In this case the dividends, as per the draft 
resolutions, have not yet been declared and, 

30 therefore, all that will be necessary will 
be to increase the amounts in Resolutions 
ITos. (1) and (4).

In Resolution No. (l) the amount of 
£30,370 will become £36,444.

In Resolution Ho. (4) the amount of 
£114,909 will become £154,997, 8., 0, The 
words "this day" will have to be suitably 
altered,

Resolution No, (3) will, of course, as
40 previously advised be altered to omit all

the words -'in so far as ....,...,....„..,
profits,"

LANE ' S MOT ORS rROUP

Exhibits
A. 7<

Letter - J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
I>raf b Dividend 
Resolutions
30th November 
1949 - 
continued.

Memorandum from 
J,V. Ratcliffe 
to D,H. Rosa
13th December
1949 - 
continued.

There is no additional dividend in this case
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Exhibits 
A.7.

Letter -J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November
1949 - 
continued.

Memorandum from 
J.V. Ratcliffe to 
D.H. Ross
13th December 
1949 - 
continued.

British Service Pty. Limited
(1) RESOLVED that an interim dividend of 

£5,933. 0. 6 be declared payable forthwith 
to the shareholders entitled thereto and 
that such dividend be appropriated wholly 
and exclusively out of such income profits 
or amounts, in respect of which the 
recipient is entitled to the rebate of tax 
provided for by Section 107 of the Income 
Tax Assessment Act, 1936^1949. . 10

(2) RESOLVED that an interim dividend of £2,000 
be declared payable forthwith to the 
shareholders entitled thereto and that such 
dividend be appropriated out of the profits 
of the year ending on the 30th June, 1950*

Lane's Motors Pty. Ltd.
This is similar to Neal's Motors Pty.Limited 
and as no dividends have so far been de 
clared the draft resolutions already forward 
ed may-be used, subject to alteration of the 20 
amounts.
In Resolution No. (l) the amount of 
£2,636.18. 0 should be omitted and the amount 
of £8,569.18. 6 substituted.
There will be no change ;;.n Resolution No. (2).
Resolution No,. (3) will be altered by omit 
ting the amount of £147,805.19.0 and substi 
tuting the amount of £175,493. 8. 0.
On the foregoing basis there will still be 
3/~ per share to be paid, in order to exhaust 30 
the special rights. According to my calcula 
tion, this will amount to £11,866, 1. 0 and 
this could be paid in March, 1950.
This will mean that there will be no immed 
iate drain on the liquid resources of the 
Company, provided the shareholders make the 
deposits suggested in my letter of the 9th 
instant,

(sgd.) J,V. RATCLIPPE.
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20

LAKE ! S MQTORS__GROTJT 

L:iUPT DIVIDEND RESOLUTIONS

RESOLVED that an interim dividend of £200 be 
declared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be appropriated out of the profits of 
the year elided 30th June, 1949.

ice Pty .. Limited

10 (1) RESOLVED that an interim dividend of 
£2, 636 ,,18. 0 be declared payable forthwith 
to the shareholders entitled thereto and 
that such dividend be appropriated wholly 
and exclus :i /ely out of such income, profits 
or amounts, in respect of which the recipient 
is entitled to the rebate of tax provided for 
by Section 107 of the Income Tax Assessment 
Act, 1936-1949,

(2) RESOLVED that an interim dividend of £4,500
be declared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be apj /'opriated OUT; of the profits of 
the year ended 30th June, 1949.

(3) RESOLVED that an interim dividend of £3,500 
be declared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be appropriated out of the profits of 
the year ending on the 30th JLine, 1950,

Lane's Motors Pty Limited

30 (1) RESOLVED that an interim dividend of 
£8,569.18. 6 be declared payable forthwith 
in respect of the "A" ordinal^ Shares to the 
persons entitled thereto and that ouoli div.idei.id 
be appropriated wholly and exclusively out 
of such income, profits, dividends or amounts 
in respect of which the recipient is entitled 
to the rebi.be of tax provided for by Section 
10? of the Income Tax Assessment Act 1936- 
1949.

40 (2) RESOLVED that an interim dividend of £262,232 
be declared payable forthwith in respect of

Exhibits
4.7,

Letter - J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November
1949 - 
continued.
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Exhibits 
A.7.

Letter - J.V. 
Ratcliffe to 
L.B. Wallace 
with attached 
Draft Dividend 
Resolutions
30th November 
1949 - 
continued.

the "A" ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of profits forming par-j of the taxable in 
come of the year ended 30th June, 1949.

(3) RESOLVED that an interim dividend of
£175,493. 8, 0 be declared payable forthwith 
in respect of the "A" Ordinary Shares to the 
persons entitled thereto and that such divi 
dend be appropriated out c •' the profits form 
ing part of the taxable ir ,ome of the year 
ending on the 30th June 1950.

10

COPY
MEAL'S MOTORS GROUP 

DRAFT DIVIDEND RESOLUTIONS

Dev on Motors Pty.Limit ed

(1) RESOLVED that a dividend of £1,659- 6. 8 be
declared payable forthwith to the shareholders 
entitled thereto and that such dividend be 
appropriated wholly ar.d exclusively out of 
such income, profits or amounts, in respect of 20 
which the recipient is entitled to the rebate 
Of tax provided for by Section 107 of the 
Income Tax Assessment Act, 1936-1949.

(2) RESOLVED that an interim dividend of £58,914 
be declared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be appropriated out of profits forming 
part of the taxable income of the year ended 
30th June, 1949.

(3) RESOLVED that an interim dividend of. £30,086 30 
be declared payable forthwith to the share 
holders entitled thereto and that such divi 
dend be appropriated out of profits forming 
part of the taxable income of the year ending 
on the 30th June, 1950.

Overland (Victoria) Pty. Limited
(1) RESOLVED that an interim dividend of

£4,266, 6, 8 be declared payable forthwith to 
the shareholders entitled thereto and that
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such dividend "be appropriated wholly and ex 
clusively out of such incomes, profits, dividends 
or amounts, in recpect of which the recipient 
is entitled to the rebate of tax provided for 
by Section 107 of the Income Tax Assessment 
Act, 1936-1949,

(2) RESOLVED that an interim dividend of £25,909 
be declared payable forthwith to the .share 
holders entitled thereto and that such divi- 

10 dend be appropriated out of profits forming 
part of the taxable income of the year ended 
30th June 1949.

(3) RESOLVED that an interim dividend of £89,000 
be declared payable forthwith to the share 
holders entitled thereto and that ouch divi 
dend be appropriated out of the taxable divi 
dends declared this day by Devon Motors Pty- 
Limited„

Seal 'a Motors Pty,_Limited
20 (1) RESOLVED that an interim dividend of £36,444 

be declared payable forthwith in respect of 
the "A" Ordinary Shares to the persons en- 
tit].ed thereto and that such dividend be appro 
priated wholly and exclusively out of such 
income, profits, dividends or amounts, in res 
pect of whic-x the recipient is entitled to the 
rebate of tax provided for by Section 107 of 
the Income Tax Assessment Act 1936-1949.

(2) RESOLVED that an interim dividend of £137,086 
30 be declared payable forthwith in respect of the 

"A" Ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of the profits forming part of the taxable 
income of tbe year ended 30th June 1949.

(3) RESOLVED that an interim dividend of £121,556 
be declared payable forthwith in respect of the 
"A" Ordinary shares to the persons entitled 
thereto and that such dividend be appropriated 
out of profits forming part of the taxable in- 

40 come of the year ending on the 30th June, 1950.,
(4) RESOLVED that an interim dividend of

£154,997.8,0 be declared payable forthwith in 
respect of the "A" Ordinary Shares to the per 
sons entitled thereto and that such dividend 
be appropriated out of the dividends declared 
by Overland (Victoria) Pty. Limited,

Exhibit_s
A-7.

Letter - J»V. 
Ratcliffe to 
L,B, Wallace 
with attached 
Draft Dividend 
Resolutions
30th November
1949 - 
continued,.
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Exhibits 
A,8.

Extract of 
Figures -of Motor 
Oar Salea by 
Lane's Motors 
Pty. Ltd.

A, 8. EXTRACT of FIGURES of MOTOR CAR. SALES 
by LAKE'S MOTORS Pi::, LTD.

LAKE'S MOTORS DELIVERIES F

1944/45

1945/46

1946/47

1947/48

1948/49

1949/50

1950/51

1951/52

1952/53

1953/54

1954/55

THE UNDERMENTIOKn:) YEARS

115

227

1008 (includes De Soto)

2714 " <» »

4519 " " IV

6479 " " "
7691 " " «

8362 " ' •«

4114 " De Soto

5122

6925

10
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A,9. CABLE - Lauri Newton to Lionel Newton 

and REPLY.

NEWTON PLEASE FORWARD 
I I T PASSENGER 
CARE COUPON 
CAPETOWN,

IMPOSSIBLE GET TELEPHONE CONNECTION STOP GREG 
EMPHATICALLY REFUSES ACCOMMODATION" TO YOU AND ME 
RE OUR LARGE ANNUAL CONTRIBUTION UNLESS PARTNERS 

10 GIVE IMMEDIATE UNDERTAKING THAT FLOAT WILL BE MADE 
WITHIN NEXT PEW IHNTHS STOP UNCLE LESS RESISTANT 
THAN TIM STOP IP PARTNERS DECISION UNFAVOURABLE 
PARTNERSHIP ACCOUNT MUST BE REDUCED BY ONE THIRD 

STOP I REGARD POSITION VERY SERIOUS AND MAY BE 
FORCED TO REALISE ON YOUR BEHALF STOP PLEASE 
INDICATE ANY PREFERENCE IF THIS NECESSARY STOP 
PREFER YOU TRY TI 'JLPHONE ME OR FAILING THIS CAISLE 
YOUR DECISIONS EARLY

LAURI

20 27th April, 1949.

Exhibits
A.9-

Cable - Lauri 
Newton to 
Lionel Newton 
and Reply^
April 1949,

CE12 LADISMITHCAPE 49 2Z 0940

NEWTON INDALCOR MELBOURNE AUSTRALIA. 
CABLE RECEIVED AND UNDERSTOOD STOP PREFER IP
POSSIBLE TO FLOA™ MOTOR COMPANIES STOP HAS FLOAT 
OF BLOCK COMPANIES BEEN CONSIDERED STOP WILL 
ABIDE BY YOU ULTIMATE DECISION STOP WILL TRY AND 
RING YOU FROM DURBAN STOP BOTH WELL AFTER GOOD 

TRIP STOP LETTERS FOLLOWING. LIONEL,
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.Exhibits 
A.10.

Original Draft 
Agreement for 
purchase of 
shares .by 
Pactolus Pty.Ltd. 
and draft 
Agreement on 
basis that certain 
provisions are 
not to be included.

A,10 - ORIGINAL DRAFT AGREEMENT for purchase 
of shares by Pactolus Pty. Ltd. and 
draft Agreement on basis that certain 
provisions are not to be included.

THIS INDENTURE made the day of 
One thousand nine hundred and forty nine BETWEEN

in the State of Victoria
(hereinafter called the shareholder) of the first 
part

in the State of New South Wales (hereinafter 10 
called the Purchaser) of the second part and 
DONALD HUGH ROSS of 60 Collins Place Melbourne 
in the State of Victoria Secretary (hereinafter 
called the Agent) of the third part WHEREAS the 
shareholder is registered as the holder of 
"A11 ordinary shares (hereinafter called the said 
shares) in the undertaking known as

(hereinafter
called the Company) a Company incorporated in the 
State of Victoria AND WHEREAS . the shareholder 20 
has agreed to give to the Purchaser an option 
to purchase the said shares upon the terms and 
conditions hereinafter appearing NOW THIS INDEN 
TURE WITNESSETH as follows:-

1.. THE shareholder hereby grants to the Purchas 
er an option to purchase the said shares upon the 
following terms and conditions:

(a) The said option shalJ. be exercised by the 
giving by the Company to the Agent as agent for 
the shareholder of a notice in writing exercising 30 
the said option on or before the Thirty first day 
of December One thousand nine hundred and forty 
nine

(b) Within twenty four hours of the exercise 
of the said option the Purchaser shall pay to 
the Agent (who shall receive the same as agent 
for the shareholder) an amount equal to £ 
for each of the said shares (which amount is 
hereinafter referred to as the "purchase price").

(c) Upon receipt by the agent of the purchase 40
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price the agent shall complete (by including there 
in the amount of the purchase price and the name of 
the purchaser as the transferee) a transfer of the 
said shares signed in blank by the shareholder in 
anticipation of the exercise of the said option and 
shall hand the said transfer and the scrip for the 
said shares to the purchaser and the purchaser 
shall thereupon be entitled to apply for registra 
tion of the said transfer and the shareholder shall 

10 use the best endeavours of the shareholders to en 
sure that the said transfer shall be registered by 
the Company.

(d) The Purchaser shall apply for the allotment 
to the purchaser of one hundred and seventy thousand 
preference shares of the Company now available for 
allotment and will pay for the same in full if such 
allotment shall be made. If such allotment shall 
be made the purchaser shall sell to the shareholder 
or any person nominated by

20 of the said preference shares at one pound for each 
such share,

2, THE shareholder hereby authorizes the agent to 
receive on behalf of the shareholder the purchase 
price and to give a receipt therefor on receipt 
thereof to complete the transfer of shares as afore 
said and to hand ,he same and the scrip for the said 
shares'to the purchaser and also to pay out of the 
purchase price any amount payable by the shareholder 
on the purchaser from the purchaser (party hereto) 

30 of the preference shares mentioned in sub-paragraph 
(d) of paragraph one hereof.

Exhibits 
A.10.

Original Draft 
Agreement for 
purchase of 
shares by 
Pactolus Pty, 
Ltd. and draft 
Agreement on 
basis that 
certain 
provisions are 
not to be 
included - 
continued.

WITlffiSS whereof, etc.
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Exhibits 
A.10.

Original Draft 
Agreement for 
purchase of 
shares by 
Pactolus Pty. 
ltd. ind draft 
Agreement on 
"basis that 
certain
provisions are 
not to be 
included - 
continued„

THIS INDENTURE made the day of 
One thousand nine hundred and forty-nine BETWEEN

in the
State of Victoria (hereinafter called the bhare- 
holder) of the first part

in the State of New
South Wales (hereinafter called the Purchaser) of 
the second part and DONALD HUGH ROSS of 60 Coll ins 
Place Melbourne in the State of Victoria Secretary 
(hereinafter called the Agent) cf the third part 
WHEREAS the sb.areho3.der is registered as the 
holder of "A" Ordinary shares (hereinafter 
called the said shares) in the undertaking known as

(hereinafter called
the Company) a Company incorporated in the State of 
Victoria AND WHEREAS the Shareholder has agreed 
to give to the Purchaser an option to purchase the 
said shares upon the terms and conditions herein 
after appearing NOW THIS IHDEHL'URE WITEGSSETH as 
follows :

1. THE Shareholder hereby grants to the Pur 
chaser an option to purchase the said shares upon 
the following terms and conditions i

(a) The said option shall be exercised by the 
giving by the Company to the Ag-nt as agent for the 
Shareholders of a notice in writing exercising the 
said option on or before the Thirty-first day of 
December One thousand nine hundred and forty-nine;

(b) Within twenty-four hours of the exercise of 
the said option the Purchaser shall pay to the 
Agent (who shall receive the same as agent for the 
Shareholder) an amount equal to £ for each 
of the said shares (which amour:!; is hereinafter re 
ferred to as the "initial purchase price");

(c) Upon receipt by the Agent of the initial 
purchase price the Agent shall complete (by includ 
ing therein the amount of the initial purchase price 
and the name of the Purchaser as the transferee) a 
transfer of the said shares signed in blank by the 
shareholder in anticipation of the exercise of the 
said option and shall hand the uaid transfer and 
the Scrip for the said shares to the Purchaser and 
the Purchaser shall thereupon be entitled to apply 
for registration of the said transfer and the share 
holder shall use the best endeavours of the Share 
holder to ensure that the said transfer shall be 
registered by the Company 5

10

20

30
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(d) If the Company shall "be converted into a 
Public Company so that the shares of the Company 
may be quoted or listed on some Stock Exchange 
operating in Australia the Purchaser shall at the 
request of the Shareholder consent to the condi 
tions attaching to the said shares being altered to 
correspond with those attaching to the "B" Ordinary 
shares of the Company and the Purchaser shall forth 
with on being required so to do pay to the Share- 

10 holder in respect of each of the said shares a fur 
ther sum equal to the highest net price at which 
shares in the Company shall be sold on an open 
market after the said conversion less the sum of 
One pound one shilling if such conversion shall 
occur within one year of the date hereof or less 
the sura of One pound one shilling and sixpence if 
such conversion shall occur after the expiration of 
one year from the date hereof;

(e) If the Company shall not be converted into a 
20 Public Company as aforesaid within the period of

tv/o years from the date hereof the Shareholder will 
use h best endeavours to have alterations made to 
the Articles of Association of the Company within 
one month of the termination of the said period so 
+hat the !'A" Ordinary shares of the Company shall 
be quoted or listed on some Stock Exchange operat 
ing in Australia cc the Shareholder will within the 
said period of on^ month repurchase the said shares 
from the Purchaser at the sum of One pound for each 

30 of the said shares plus the amount of any dividend 
accrued thereon to the date of purchase and in the 
latter event the Purchaser (party hereto) shall 
sell the said shares to the Shareholder for the said 
sum;

(f) The Purchaser shall apply for the allotment 
to the Purchaser of One hundred and seventy thousand 
Preference Shares of the Company now available for 
allotment and will pay for the same in full if such 
allotment shall be made. If such allotment shall be 

40 made the Purchaser shall sell to the Shareholder or 
any person nominated by h of the said Preference 
shares at One pound for each such share;

(g) If the Purchaser (party hereto) shall sell 
the said shares or any part thereof to any person 
or corporation (hereinafter called the new purchas 
er) within the period of two years and one month 
from the date hereof the purchaser shall procure the 
new purchaser to enter into a covenant with the

Exhibit^ 
A, 10.

Original Draft 
Agreement for 
purchase of 
shares by 
Pactolus Pty. 
Ltd. and draft 
Agreement on 
basis that 
certain 
pr ov is i o ns are 
not to be 
included - 
continued.
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Original Draft 
Agreement for 
purchase of 
shares by 
Pactolus Pty. 
Ltd. and draft 
Agreement on 
basis that 
certain
provisions are 
not to be 
included - 
continued.

Shareholder in a form to be approved by the Share 
holder that the new purchaser will perform such 
duties and pay such moneys as t'lie Purchaser (party 
hereto) would from time to time have been obliged 
to perform and pay respectively pursuant to siib- 
clauses (d) and (e) of this Clause if the Purchaser 
(party hereto) had at the date that relevant 
action under the said sub-clauses shall have been 
taken still been the owner of the said shares but 
nothing herein or in the said covenant contained 
shall release the Purchaser (p&..'~ty hereto) from any 
obligation to the Shareholder under the said sub- 
clauses and the Purchaser (party hereto) shall in 
an appropriate form guarantee to the Shareholder 
the performance by the new purchaser of the obliga 
tions of the new Purchaser under the said covenant,

2, THE Shareholder hereby authorises the Agent 
to receive on behalf of the Shareholder the initial 
purchase price and to give a receipt therefor, on 
receipt thereof to complete the transfer of shares 
as aforesaid and to hand the same and the Scrip for 
the said shares to the Purchaser and also to pay 
out of the initial purchase price any amount pay 
able by the Shareholder on the purchase from the 
purchaser (party hereto) of the Preference shares 
mentioned in sub-paragraph (f) of paragraph one 
hereof

10

20

WITNESS whereof, etc.
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10

20

30

40

Aril - TIME TABLE Relating to Transaction 
Prepared by D.IL Ross.

IgBETCTGS

1 • £?-Z£cJiPJ' !L,^L, Subs id iary_ ^
""""" " Date Time 

Declare Dividends : Devon also 15/12 7/12 2715 pm.
Overland " 15/12 7/12 2,20 pm. 
Coll ins 7/12 2,25 pm. 
British Service

also 15/12 7/12 2.30 pm,
2. Shareholders

Increase Capital :

Exhibits 
ft 11

^.i , J--L *

Time Table 
relating to 
Transactions 
Prepared by 
D.H. Ross,

Alter Articles:

Lanes 14/12 11 am.
Keals 14/12 11.10 am.
Melfords 14/12 11.20 am.
Lanes 14/12 11.5 am,
Heals 14/12 11,15 am,
Melfords 14/12 11.25 am.

3. Directors - (9uorum_j?wo_j)irectors for Lanes, Melfords
Melfords Seals

12.5 pm. 12.10 pm, 

12.5 pm. 12.10 pm.

Date Lanes 
Issue of Scrip "A" 
& "B" Snares and 
sign scrip 14/12 12.00

Authorise Opening 
.Canberra Register 14/12 12.00
Receive requests 
for transfer of 
"A" Shares to 
Canberra Register 
and authorise the 
tsfr. 16/12 2 pm. 2,5 pm. 2.10 pm.

Authorise the 
issue of Pref. 
Shares

Pass Dividends
Issue and allot 
new Pr ef. S har e s

Receive request 
for tsfr. of new 
Pref. Shares to 
Canberra and 
authorise the 
transfer

16/12 2 pm. 
20/12 9 am.

2.5 pm.
9*5 am.

2,10 pm. 
9.10 am-

20/12 9.30 am. 9.35 am. 9-40 am.

20/12 9.30 am. 9.35 am. 9.40 am.
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Exhibits 
A.,11.

Time Table 
relating to 
Transactions 
Prepared by 
D.,H, Ross - 
continued.

u for present)
Issue Scrip for new 
Pref e Shares

Receive transfers and Tsfrs, for "A" Shares to be 
issue new Scrip for handed to Do in C„ on 19/12, 
"A" Shares who notes them and hands to

Canberra Agent.
Receive transfers and Prepare in M, to send to C P 
issue New Scrip for after return from Canberra, 
Pref. Shares

Further Interim Dividend Devon Dec,. 16 
n ti ti Overland

10

ii n British Service

MAJOR ITEMS_THAT REQUIBE ATTESTlON.BEFORE GOING TO 
CANBERRA ON DECEf'/gER .18th".

(Refer to other work sheets for detail items aris 
ing from this list).

1. Subsidiary Companies declare and pay dividends,
'£. Hold Shareholders meetings S 2) altering M,& A.
3- Directors authorise Canberra Register.
4. Authorise the signing of Scrip - "A" and <! B" 20 

Shares.
5. Shareholders request transfer of '"A's" to 

Canberra,
6. Shareholders sign contracts and transfer forms 

for "A" Shares.
7. Mail contracts to "P",
8. Receive cheques from each shareholder for pref, 

shares,,

CANBERRA

1. Register "A" shares, 30
2. Stamp the scrip for the "A" Shares "Canberra 

Register". This scrip will have been brought 
from Melbourne.

3- "P" takes up option on "A" shares.
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10

20

4* D*H 0R. completes the transfer of "A" shares,
5. "P" hands over cheques for the purchase of "A" 

shares,
6. Transfers for the "A" shares are produced to a 

Director of each company for noting,
7. Register the transfers of the "A" shares to "P",
8. Wire Melbourne that option taken up> and trans 

fers registered,

MELBOURNE - Upon receipt of wire: 
1. Declare dividends.

Pass dividends to "P's" Agent,
Allot preference shares and receive payment.
Receive application for transfer of preference 
shares to Canberra.

5. Pass resolution transferring preference shares 
to Canberra Register,

6. \1Tire Canberra that preference shares have been 
issued and have been transferred to Canberra 
register naming the allottee of the share 
numbers.

7. Issue new Scr^'.p for "A" shares.

GAHBERRA

1. Set up the register for the preference shares.
2» "P" signs the transfers for the preference

shares and DHR. hands over the cheques in ex 
change for the transfer forms.

Exhibits 
A ,11*

Time Table 
relating to 
Transactions 
Prepared by 
D.H. Ross - 
continued.

30

MELBOURNE - AFTER RETURNING PROM CANBERRA

"P" banks cheques for -
Dividends ) "P" cheques for pur- 
Sales of Pref, Shares ) chase of "A" shares

) cross these,
Shareholders bank cheques ) Shareholders cheques 
for sale" of "A" 1' Shares ) for purchase of Pref,

Shares cross these.
G ompany banks cheques for 
new Pref. Shares

Dividend cheques cross 
these,

Shareholders sign transfers of Pref. Shares and re 
turn them to Canberra,
Type up Scrip an,l send to Agent for sealing and issue, 

40 Issue Scrip for Pref. Shares to "P" later sent to
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Exhibits 
A.11.

Time Table 
relating to 
Transactions 
Prepared by 
D.H. Ross - 
continued.

CANBERRA

1. M & A- with alterations (2 copies) 1 copy to be 
left with Agent,

2. Canberra Register:
(a) Agents authority to open,
(b) Copy of Dra. Resolution.
(c) Two Share Registers fr,- each Company with 

the following entries made? but no dates:
(i) "A" Shares - original entries ~ 

transfer to Canberra.
(ii) Transfer of "A" to P,
One of the share registers will be taken 
back to Melbourne as the Copy of Canberra 
Register.

(d) Requests from "A" shareholders to transfer 
to Canberra Register.

(e) Seal and stamp "Canberra Register", 
3- Sale of "A" Shares.

(a) Contracts,
(b) Transfers of "A" shar- 3 signed by Share 

holders but no date o:. amount*
(c) Scrip for "A" Shares :-

Old scrip - signed and sealed 
New scrip - in name of Pactolus but no 

dates, seal or signatures,
(d) Evidence that signatures on transfers are 

okay and that Directors are satisfied that 
transfers should be registered.

4. Complete files - include Ajax because that file 
has some general information.

5. Draft (? typed wires) wires on SIP" taking up 
option? etc,

6. New Preference Issue:
(a) Cheque from each shareholder.
(b) Transfers ready for "Pn to sign but un 

dated.
(c) Scrip for preference shares which agent 

will sign later in "P's" name,

10

20

30
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.EXH.IBITS._TEHgEBED ..Qjf BEHALF OP 
RESPONDENT

R.I - ORIGINAL of LETTER J.V, Ratcliffe to
L.B,, Wallace dated 30th November 1949 
and memorandum marked as Exhibit "A.7" 
(not rfteopied)

Exhibit 3

R.I.
Original of 
letter J.V. 
Ratcliffe to 
L.B. Wallace 
dated 30th 
November 1949 
and memorandum 
marked as 
Exhibit "A,7" 
(not recopied)

.0

R.2 ~ MINUTES of PACTOLUS PTY. LTD. (numbered 1 

to H)
No-1. Meeting of Directors 9th December 

1949.

PAOTQLU3 PTY.. LIMITED

HEI. 7 AT 53 MARTIN PLAGE, SYDNEY
»Q!L FRIDAY. 9th DECEMBER, 1949 ,

AT 9.30 A.M.

R.2.
Minutes of 
Pactolus Pty* 
Ltd. (numbered 
1 to 14) 
No.l ~ Meeting 
of Directors 
9th December 
1949,

Present; Mr- J.V. Ratcliffe - Chairman 
Mr, P.J. Ratcliffe - Director 
Miss J.M, Vincent - Secretary.

.Gonfirmgj;ion The Minutes of the Meeting held 
20 "of Minutes on the 25th November, 1949 were read

and confirmed.

Melbourne The Chairman advised that, in con- 
Bank nection with business operations pro- 

Account posed to be undertaken in Victoria, it
would be advisable to open a Bank
Account in Melbourne.

Resolved that the Company open an 
Account at the South Melbourne Branch 
of The English Scottish & Australian

30 Bank Limited, in the name of "Pactolus
Pty. Limited" and that such Account be
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14) 
No,l - Meeting 
of Directors 
9th December
1949 - 
continued.

Transfer 
of Funds 
Jo 
Melbourne

operated on either by Mr-. J. V, 
Ratcliffe (alone) or by any Director 
and the Secretary and that each of 
them separately be empowered to en 
dorse cheques, drafts, promissory 
notes, bills of exchange, bills of 
lading, or other negotiable instru 
ments for and on behalf of the 
Company.

Resolved thai, an amount of £3?500 
be transferred from the Account with 
The Commercial Banking Company of 
Sydney limited, lib Castlereagh Street, 
Sydney, to the new Account with the 
English Scottish and Australian Bank 
Limited, South Melbourne.

10

Deposit~WlW""

Company

Mr. J.V. Ratoliffe intimated 
that he was willing to deposit with 
the Company the sum of £15,500 with 
out interest, but repayable upon de 
mand.

20

Resolved that this offer be
be

ac~ 
paidcepteoand That tHe amount 

into the Company'.^ new Account at The 
English Scottish and Australian Bank 
Limited, South Melbourne.

Annual 
Meeting,of 
"Shareholders

Resplyed that the Annual General 
Meeting ofSTiareholders be called for 
Friday 30th December, 1949 at 10 a.m. 
and that notice to shareholders be 
issued as per copy affixed hereto.

30

Confirmed

J.V. Ratcliffe 
Chairman

19/12/49.
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No. 2. Meeting of Directors 19th December 1949 Exhibits

PAGTQLUg..JPTY. LTD .

O'P MEETING 0? DIREGTOJRS, HELD . ATJDHB _QJ1?_IGE 
SOI' 10 IT OR. ROYAL INSURANCE 

._'_C IJjJlJgENTRE GAigERRA, 
DECEMBER, 1949 , AT 10,30~"~~" ""

A.M.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
Ho. 2 - Meeting 
of Directors 
19th December 
1949.

10

Present: Mr. J.V. Ratcliffe, Chairman 
Mr, P.J. Ratcliffe, Director 
Mr, II,V, Single, the Company's 
Solicitor by invitation.

of l/Iirrutei"
The Minutes of the Meeting held 

on the 9th December, 1949* were read 
and c onf irmed.

Deal__in The Chairman stated that the Com- 
Shares of pany had been offered 5200 "A" shares 
^hree^^SSP ^n Three Heron Pty. Ltd., being the 
Pty. Ltd,. whole of the issued shares of this

class, at £25. 7. 0 per share - such
20 shares being on the Canberra Register,

and that these shares carried special 
dividend rights equal to £24.12. 0 per 
share plus 5$ per annum preferential 
dividend as from 1st January 1950. As 
after the special dividend rights were 
exhausted the company should be able 
to sell these shares at £1. 0. 0. per 
share, it should be able to make a 
gross profit of £1300, and he there- 

30 fore recommended the deal.

Resolved that the purchase be 
made ahT"TE!aT tsfrs. (4) to the com- 
pahy be executed under the common 
seal.

Confirmed
J»V» Ratcliffe 

C^hairman
19/12/49
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.3 - Meeting 
of Directors 
19th December 
1949.

Ho.3. Meeting of Directors 19th December 1949

PACTPLUS PTY. LTD.

MINUTES OF MEETING OF DIRECTORS, HELD AT THE 
OFFICE OF MR, S.K. PHIPPABD, SOLICITOR, 
ROYAL INSURANCE BLDG,, CIVIC CENTRE, C/ig 
A.C.T,, ON MONDAY 19th DECEMBER, 1949, AT 
2.30P.M.

Present:

Gonfirma-tlo'n'of
Minutes

"A" Shares 
in Three1 
Heron Pty. 
Ltd.

Deal in S hares"" of' 
Melford Motors"" 
Pty. Ltd.

Preference 
Shares in 
Melford ~ 
Motors 'Pty, 
Ltd.

Mr, J.V. Ratcliffe, Chairman 
Mr, P.J. Ratcliffe, Director 
Mr. H,V. Single,, the Company's Solr., 

by invitation.

The Minutes of the meeting held at 
10.30 a.m. this morning were read and 
confirmed,

Mr. P.J. Ratcliffe reported receipt 
of Share Certificate No, 5 - Canberra 
Register - for 5200 "A" shares in Three 
Heron Pty. Ltd.

The Chairman advised that he had 
obtained on behalf of the Company 
options over all the 8253 "A" Ordinary 
shares in Melford Motors Pty, Ltd. and 
that in his opinion these shares could 
be purchased and sold at a substantial 
profit after taking into consideration 
the special dividends which should be 
collected before re-sale.

Resolved that the options be exer 
cised in writing and that transfers of 
the shares, which are all on the 
Canberra Register, be executed under 
the common seal.

Resolved further that the consider- 
at ions amount ing t o ~£19807 2 be paid by 
cheques drawn on the Company's 
Melbourne Bank Account.

The Chairman advised receipt of a 
letter from the Secretary of Melford 
Motors Pty. Ltd. to the effect that the 
holders of the "A" shares on this date 
•would be entitled to take up the new

10

20

30

40
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issue of 189)819 preference shares of £1 
each.

Re_solyed that the company make an 
applicationTor these shares and that 
cheque for the full amount payable there 
on be drawn on the company's Melbourne 
Bank Account.

_ Real ' j3
Motors 
Pt^TTtd.

20

Melford Motors
Pty, Ll;d. be requested to transfer these 

10 shares to the Canberra Register.

The Chairman advised that he had 
obtained on behalf of the company options 
over all the "A" ordinary shares (36444 
in number) in Meal's Motors Pty. Ltd, and 
that in his opinion these shares could be 
purchased and sold at a substantial pro 
fit after taking into consideration the 
special dividends which should be collect 
ed before resale.

Resolved that the options be exer 
cised in writing and that the transfers 
of the shares which are all on the 
Canberra Register, be executed under the 
common seal,

^g-g^olv ed_ fur t her that the considera 
tion amounting to £4^2,513 be paid by 
cheques drawn on the Company's Melbourne 
Bank Account „

"B" The Chairman tabled a letter from
30 Preference £fee~Se&3?erfea3?;f- ©f J.V.R. Seal's Motors

Shares in Pty. Ltd. dated 16th December 1949 to
Ne§3Jj, the effect that the holders of the "A"
MoJ^orjs ordinary shares on this date would be
P_t y_^_Lt d. . entitled to take up the new issue of

	403,314 "B" Preference Shares of £1 each.

Resolved that the Company make an 
application for these shares and that 
cheque for the full amount payable there 
on be drawn on the Company's Melbourne 

40 Bank Account.

S^PiZ^A-^HJi^E that Meal's Motors 
Pty, Ltd, be requested to transfer these 
shares to the Canberra Register,

Exhibit^ 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
Ho. 3 - Meeting 
of Directors 
19th December
1949 - 
continued,
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Exhibits 
R,2.

Minutes of 
Pactolus Pty. 
ltd. (numbered 
1 to 14.)
Fo.3 - Meeting 
of Directors 
19th December 
1949 - 
continued.

Deal jln 'ffIirl?Ea'r_eg 
of Lane's 
Motors

Ltd.

The Chairman advised that he had 
obtained on behalf of ...the Company 
options over all "tho "A" ordinary 
shares in Lane's Motors Pty, Ltd. 
(79107 in number) and that in his opin 
ion these shares could be purchased and 
sold at a substantial profit, after 
taking into consideration the special 
dividends which should be collected 
before re-sale.

Resol/ved that the options be exer- 
cisedTn wrTFing and that the transfers 
of the shares which are all on the 
Canberra Register be executed under the 
common seal.

10

Regolved__further that the considera 
tion amounTfing~"in all to c€458820,12. 0 
be paid by cheques drawn on the Company's 
Melbourne Bank Accotint.

"B"
Preference 
Shares in 
Lane^s 
Mo-faors 
Pty. Ltd.

The Chairman tabled a letter from 
Lane's Motors Pty. Ltd., dated 16th 
December, 1949, to the effect that the 
holders of the "A" ordinary shares on 
this date would be entitled to take up 
the new issue of 402679 "B" preference 
shares of £1 each.

20

Resolved that the Company make an 
applicatio"n~f"or these shares and that 
cheque for the full amount payable 
thereon be drawn on the company's 
Melbourne Bank Account.

30

Resolved further that Lane's 
MotorsTFy, Ltd. bel?equested to trans 
fer these shares to the Canberra Regis 
ter.

Confirmed

J.V. Ratcliffe 
Chairman

30/12/49.
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No,4. MEETING- OP DIRECTORS 20th December 194-9

LTD .

)ITORS . HELD AT THE

-
DECEMBER, 1949." AT 11.30 A.M.

Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
Wo.4 - Meeting 
of Directors 
20th December 
1949.

Prege_nt:

10
of._Share 
ffcrip"

Mr. J,V. Ratcliffe, Chairman 
Mr. P.J. Ratcliffe, Director

Mr, T,J. Ratcliffe reported receipt 
of certificates for 8253 "A" ordinary 
shares in Melford Motors Pty. Ltd., 
36444 "A" ordinary shares in deal's 
Motors Pty. Ltd., and 79107 "A" ordinary 
shares in Lane's Motors Pty. Ltd.

Allotment
c
Prefe

20

eferenc_e 
in

Melford 
Motors Pty

The Chairman reported that the Com 
pany had been allotted 189819 5$ prefer 
ence shares in Melford Motors Pty. Ltd, 
and that these had been placed on the 
Canberra Register, He further reported

____ _ receipt of offers to purchase all these
Ltd, &_"sale shares at £1 per share.
"of such
Shares Resolved, that these shares be sold 

to the persons named in the transfers (4) 
submitted to this meeting at £1 per 
share and that such transfers be execut 
ed under the common seal.

Allotment
30

^
Shares_in 
Nea'l' a 
Motors Pty. 
Ltd. & sale o"_ sucn 
s hare s.

40

The Chairman reported that the Com 
pany had been allotted 403314 "B" prefer 
ence shares of £1 each in Neal's Motors 
Pty. Ltd, and that these had been placed 
on the Canberra Register. He further 
reported offers to purchase all these 
shares at £1 per share,

I^esolved that these shares be sold 
to the persons named in the transfers (8) 
submitted to this meeting at £1 per 
share and that such transfers be execut 
ed under the common seal,
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
ltd. (numbered 
1 to 14)

No.4 - Meeting 
of Directors 
20th December 
1949 - 
continued.

Allotment
og_!!l!i
Preference
Shares- in Lane' a ~~ 
Motors 
Tty. Ltd, 
and sale 
of such 
shares.

The Chairman reported that the Com 
pany had been allotted 402679 "B w prefer 
ence shares in Lane's Motors Pty. Ltd. 
and that these had been placed on the 
Canberra Register. He further reported 
offers to purchase all these shares at 
£1 per share.

Resolved that these shares be sold 
to the persons named in the transfers (9) 
submitted to this meeting at £1 per 
share and that such transfers be execut 
ed under the common seal of the company.

Confirmed

J.V. Ratcliffe 
Chairman
30/12/49.

10

No. 5 - Meeting 
of Directors 
30th December 
1949.

No.5. MEETING 0? DIRECTORS 30th December 1949

PACTOLUS PTY. LTD,

MINUTES OF MEETING OP PIEECTiQRS_jgLD_J3}_53 
MARTIN PLAGE, SYDNEY ON FRIDAY 30th DECEMBER 
1949 AT 9.45 A.M.

20

Present;

Confirma 
tion of 
Minutes

Tax-free
Dividends 
from Three 
Heron Pty. 
Ltd.. - 
Transfer to 
Tax-free 
Pr_ofits 
Ac c ount

Mr. J.V. Ratcliffe - Chairman 
Mr. P.J. Ratcliffe ~ Director 
Miss J..M. Vincent - Secretary

The Minutes of the Meetings of 
Directors .in Canberra, on Monday the 
19th December, 1949, at 2.30 p.m. and 
on Tuesday the 20th December, 19^9 at 
11.30 a.m. were read and confirmed.

The Secretary tabled a letter from 
the Secretary, Three Heron Pty. Limited, 
dated 20th instant, advising the d eclara- 
tion and payment of tax-free dividends 
and taxable dividends on. the "A" shares 
in Three Heron Pty. Limited owned by 
this company.

The tax-free dividends were as 
follows:-

30
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£10 per "A" Share
£5 l! " "
£2 it n «

£52 5 000
£26,000
£10,400

£520

£88,920

Tax-free
Dividend
from
Melford
Mot£rs_Pty;.
Li mite d_'
Transfer to
Tax-free"
Pf'ofTFg"
Account

Tax-free

R.es^oly^ed that the whole of the 
aforesaid dividends, totalling £88,920, 
be transferred to Tax-free Profits 
Account.

The Secretary tabled a letter from 
Melford Motors Pty, Limited, dated 20th 
instant, advising the declaration and 
payment of tax-free and taxable divi 
dends on the "A" shares in Melford 
Motors Pty. Limited owned by this Com 
pany. The tax-free dividend was £3 per 
share amounting to £24.759.

Res_qly_ed_ that the whole of the 
aforesaidTlvidend amounting to £24,759? 
be transferred to tax-free Profits 
Ac c ount „

The Secretary tabled a letter from 
Neal's Motors Pty. Limited, dated 20th 

________ instant, advising the declaration and 
Motors Ptv_, payment of tax-free and taxable divi- 
L_imit_ed - dends on the "A" shares in Neal's Motors 
Tr_an.s_fer tQ Pty, Limited owned by this Company. The 
Tax-free tax-free dividend was £1 per share >• 
Profits amounting to £36,444. 
Account _^ "the whole of the 

aforesaid* dividend amounting to £36,444, 
be transferred to Tax-free Profits 
Account.

Tax-free
Dividend

The Secretary tabled a letter from
______ Lane's Motors Pty. Limited, dated 20th 
from Lane's instant, advising the declaration and 
Motors Pty, payment of tax-free and taxable divi 

dends on the "A" shares in Lane's Motors 
Pty. Limited owned by this Company* The 
tax-free dividend was 2/2 per share, 
amounting to £8,569.18. 6.

T_ax-fre_e 
Profits
Account

50

Resolved that the whole of the 
aforesaid dividend amounting to 
£8,569.18,6, be transferred to Tax--free 
Profits Account.

Confirmed
J.V, Ratcliffe 

Chairaian
12/1/50

Exhibits 
R,2.

Minutes of 
Pactolus Pty» 
Ltd. (numbered 
1 to 14)
No.5 - Meeting 
of Directors 
30th December
1949 - 
continued.
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.6 - Meeting 
of Directors 
llth May 1950.

No.6. MEETING OF DIRECTORS llth May 1950

MINUTESOF MEETING OF I3IREOTORS .HELD AT 53 1IARMT

9.30 -A.M. 

Present;

Confirma-

Minutes 

Sale of

Mr. J.V. Ratcliffe - Chairman 
Mr. P.J. Ratcliffe - Director 
Miss J.M. Vincent - Secretary

The Minutes of the Meeting held 
on the 12th April 1950 were read and 
confirmed,

___, and 
Lane's Motors' 
Ity. Ltd.

The Chairman stated that all the
______ special dividend rights attaching to 
^TTelTord these shares had now been exhausted 
Mot ors "Tty. and that if the Company could dispose 
L"fcd., Heal's of the shares (which now carry a divi 

dend of 5$ per annum only) for £1 per 
share, which he thought would be the 
fair value having regard to the fact 
that the Companies were Private Com 
panies and the shares were unlisted, 
the Company would mate a substantial 
profit out of the transactions. He 
accordingly recommended that the 
following shares, namely:'-
Melford Motors Pty, Ltd, 8,253 "A"

ordinary shares
•Meal's Motors Pty. Limited 36,444 "A"

ordinary shares
Lane's Motors Pty. Limited - 79,107

"A" ordinary shares
•be disposed of to Pactolus Investments 
Pty. Limited at £1 per share, making 
the total -consideration £123,804.

Resolved that this recommendation 
be approved and that the transfers be 
completed under the Common Seal of the 
Company by any one Director and the 
Secretary, or other authorized witness.

Sale of
ares^in Three1 

Heron Pty. 
Limited

The Chairman stated that the 
5,200 "A" shares in Three Heron Pty. 
Limited now only carried a dividend of

10

20

30

40
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10

20

Dividends

30

40

5*?° per annum - all the special rights 
having been exhausted. As the shares 
were in a Private Company and were un 
listed he recommended that they be sold 
at a price of £1 per share, which he con 
sidered the fair value and because, if 
sold at this price, the Company would 
make a substantial gross profit on the 
deal.

The Chairman further stated that 
Mrs, V..M, Parsons was willing to purchase 
the shares at £1 per share and he recom 
mended that the shares be sold to Mrs. 
Parsons at the price stated.

_ that the recommendation of 
the Cnairman be approved and that the 
necessary transfer be completed under the 
Common Seal of the Company in the pres 
ence of one Director and the Secretary, 
or other authorized witness,

Resolved that a dividend of £25,000 
be declared payable forthwith and that 
such dividend be appropriated wholly and 
exclusively out of dividends standing to 
the credit of the Tax-free Profits 
Account, comprising income subject to 
rebate under the provisions of Section 
107 of the Income Tax Assessment Act, 
1936-1949.

Resolved that a dividend of £25,000 
be declared payable forthwith and that- 
such dividend be appropriated wholly and 
exclusively out of dividends standing to 
the credit of the Tax-free Profits 
Account, comprising income subject to 
rebate under the provisions of Section 
107 of the Income Tax Assessment Act. 
1936-1949.

Resolved that a dividend of £25,000 
be declarecfpayable forthwith and that 
such dividend be appropriated wholly and 
exclusively out of dividends standing to 
the credit of the Tax-free Profits 
Account, comprising income subject to 
rebate under the provisions of Section 
107 of the Income Tax Assessment Act. 
1936-1949.

Resolved that a dividend of £25,000 
be declared payable forthwith and that

Exhibits 
R.2.

Minutes of 
Pactolus Pty, 
Ltd. (numbered 
1 to 14)
M"o.6 - Meeting 
of Directors 
llth May 1950 
- continued.
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.6 - Meeting 
of Directors 
llth May 1950 
- continued.

such dividend be appropriated wholly and ex 
clusively out of dividends standing to the 
credit of the Tax-free Profits Account, com 
prising income subject to rebate under the 
provisions of Section 107 of the Income Tax 
Assessment Act, 1936-1949.

Resolved that a dividend of £10,000 be 
declared payable forthwith and that such 
dividend be appropriated wholly and exclus 
ively out of dividends standing to the credit 10 
of the Tax-free Profits Account, comprising 
income subject -to rebate under the provisions 
of Section 107 of the Income Tax Assessment 
Act, 1936-1949.

Resolved that a dividend of £10,000 be 
declared payable forthwith and that such 
dividend be appropriated wholly and excltis- 
ively out of dividends standing to the credit 
of the Tax-free Profits Account, comprising 
income subject to rebate under the provisions 20 
of Section 107 of the Income Tax Assessment 
Act 1936-1949.

Resolved that a dividend of £10,000 be 
declared payable forthwith and that such 
dividend be appropriated wholly and exclus 
ively out of dividends standing to the credit 
of the. Tax-free Profits Account, comprising 
income subject to rebate under the provisions 
of Section 107 of the Income Tax Assessment 
Act 1936-1949. 30

Resolved that a dividend of .£10,000 be 
declared payable forthwith and that such 
dividend be appropriated wholly and .exclus 
ively out of dividends standing to the credit 

.of the Tax-free Profits Account, comprising 
income subject to rebate under the provisions 
of Section 107 of the Income Tax Assessment 
Act, 1936-1949.

Resolved that a dividend of £3,600 be 
declared payable forthwith and that such 40 
dividend be appropriated wholly and exclus 
ively out of dividends standing to the credit 
of the Tax-free Profits Account, comprising 
income subject to rebate under the provisions 
of Section 107 of the Income Tax Assessment 
Act, 1936-1949.

Cjonf irnied
J.V. Ratcliffe 

Chairman
21.6.50 50
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MEETING OF DIRECTORS 10th November 1950

PACTOLUS PTY. LTD,

_ 
NOVEMBER.__

1950, AT 10 AM.

10

Present:

Conflrma^ 
tion of 
Minutes

Deal in
IlSJlOrdinarjr'' in

^ 
Limited

20

30

Deposit 
witE
Industrial 
Acceptanc^
S,9ZE2i!£ii°S; 
Limit ed

40

Mr, J.V. Hatcliffe - Chairman 
Mr, P.J. Ratcliffe - Director 
Miss J.M, Vincent - Secretary

The Minutes of the Meeting held on 
the 17th July, 1950, were read and con 
firmed.

The Chairman advised that he was 
negotiating on "behalf of the Company 
and expected to obtain, an optior of 
purchase over 8,253 "C" ordinary shares 
in Melford Motors Pty. Limited and that, 
in his opinion, these shares could be 
purchased and sold at a substantial pro 
fit, after taking into consideration the 
special dividends which should be collect 
ed before re-oale.

Resolved that the Chairman be author 
ized 16 continue the negotiations.

The Chairman reported that in antici 
pation of the need for funds to carry 
out the transaction mentioned in the 
preceding Minute, he had instructed The 
Industrial Acceptance Corporation Limited 
to reray the deposit of £25,000 made with 
that Company as follows:

£5>000 to be repaid in Sydney on the 
27th instant, together with 
accrued interest:

£20,000 to be repaid to the Account 
of Pactolus Pty, Limited at the 
English Scottish and Australian 
Bank Limited, South Melbourne, on 
the 4th proximo together with 
accrued interest,

Confirmed
J.V. Ratcliffe 

C^hairman
4.12.50

ExhiMts 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.7 - Meeting 
of Directors 
10th November 
1950.



Exhibits 
R.2.-

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to
No. 8 - Meeting 
of Directors 
4th December 
1950.
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Ho.8. MEETING OP DIRECTORS 4th December 1950

MINUTES ̂OP_MEET ING DP DIRECT ORH _MLD.
OP? iCE_..Qg_MR._s IR.I,
IMSUSANOE BIDS., Clvic CENTRE, CANBERRA, A G.T._ 
ON MONDAY 4th DECEMBER, 1950, AT

Present; Mr. J.V. Ratcliffe, Chairman 
Mr. P.J. Ratcliffe, Director.

Conf irgia- 
tion of 
Minutes

Deal in 
~^C^ ' 
Shares in 
Melford" Motors""

The Minutes of the meeting held on 
the 10th November, 1950, were read and j0 
confirmed.

The Chairman advised that he had 
obtained on behalf of the Company options 
over all the 8253 "C" ordinary shares in 
Melford Motors Pty. Ltd. - pursuant to 
the decision of the meeting of 10th Novem 
ber 1950 - and that in his opinion (as 
previously stated) the"e shares could be 
purchased and sold at a substantial pro 
fit, after taking into consideration the 20 
special dividends which should be 
collected before re-sale.

Resolved that the options be exer 
cised in writing and that transfers of 
the. shares, which are all on the 
Canberra Register, be executed under the 
common seal.

Resolved further that the considera 
tion amounting in all to £198,072 (8253 
shares at £24 per share) be paid by _ 30 
cheques drawn on the Melbourne Bank A/c. 
of the Company.

Confirmed
J.V. Ratcliffe, 

Chairman

5.12.50
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No.9. MEETING OF DIRECTORS 5th December 1950

PACTOLUS PTY, LIMITED

P MEETING OF DIHECT.QRS f.
THE OFFICE OMR. S.R. PHIPPARD, SOLICITOR 
ROYAL INSURANCE BIDS., CIVIC CENTRE, 
a/mBERRAJL _ A , ' 0 . .T . _g _' 0_]jL.TUESDAYr ... J? t h J^

j. AT 10.15 .A.M..

Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.9 - Meeting 
of Directors 
5th December 
1950.

Present; Mr. J.V. Ratcliffe - Chairman 
Mr. P.J. Ratcliffe - Director

10 Confirma-

Share Scrip
Melford"
fflo'tors'

Transfer 
"of' Melford

20 ^"TrusTee1

The Minutes of the Meeting held 
on tbo 4th December, 1950, at 3.30 p.m. 
were read and confirmed.

Mr. P.J. Ratcliffe reported receipt 
of scrip for 8253 "0" Shares in Melford 
Motors Pty, Ltd., on the Canberra Regis 
ter,

The Chairman advised that pending 
collection of all special dividends on 
these shares and sale thereof, it was 
desirable that the shares be placed in 
the name of a trustee - solely for busi 
ness reasons - and that Mr. L.B. Wallace 
was willing to act for the company in 
this capacity.

Resolved that the shares be trans 
ferred to Mr. L,B. Wallace to hold as 
Trustee for this company, and that all 
necessary documents be executed under 
the seal of the Company, and Declaration 
of Trust obtained from Mr. Wallace.

Confirmed

J.V. Ratcliffe 
Chairman

15.12.50.
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Exhibit^ 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.10 - Meeting 
of Directors 
15th December 
1950.

No.10. MEETING OP DIRECTORS 15th December 1950

PACTOLUS HCY._ LJMITEI)

MDfUTES 0? MEETING 0? DIRECTORS, HELD AT 53 
MARTIN PLAGE SYDNEY, ON FRIDAY THE 15th 

DECEMBER 1950 AT 5-30 P Jfl.

Presents

Confirma 
tion of
Minutes

Mglford
Motors 
1TC"fr'l3hares 
Taxable 
Dividend

Melford 
Motors

Shares
Tax Paid 
Dividend

Res igna- 
t ion of 
Secretary

Mr, J.V. Ratcliffe, Chairman 
Mr. P,J. Ratcliffe. Director 
Miss J. Vincent, Secretary 
Mr. R,A. Ratcliffe, by invitation.

The Minutes of the meeting held at 
Canberra on Tuesday 5th December 1950 
•were read and confirmed.

The Chairman advised that a taxable 
dividend of £19 per share on 8253 "C" 
shares was declared by Melford Motors 
Pty. Ltd. on the 5th December 1950 
and that the total amount of £156807 
was paid into the Company's Account 
with the E. S. & A. Bank, South 
Melbourne, on the following day.

The Chairman also advised that a tax 
paid dividend of £3 per share on 8253 
"C" shares was declared by Melford 
Motors Pty. Ltd. on the 5th December, 
1950 and that the total amount of 
£24,759 was paid into the Company's 
Account with the E. S. & A. Bank, 
South Melbourne, on the following day.

Resolved that the whole of the said 
tax paid dividend of £24,759 be trans 
ferred to Tax Free Profits Account.

Miss J, Vincent submitted her resigna 
tion as Secretary of the Company, in 
view of her approaching marriage. 
Resolved that the. said resignation be 
accepted.

Appointment Resolved that Mr. R,A, Ratcliffe be 
of appointed Secretary of the Company and 
Secretary that the necessary notices be given of 

the change in this office.

10

20

30

40
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10

20

Bank Resolved that the Commercial Bank of 
Au^Epritiea "Sydney~TlB Castlereagh St. Sydney,

Branch and the E. S. & A. Bank, South 
Melbourne be advised of the change in 
the office of Secretary; also that 
authority to operate on the account is 
"J.7. Ratcliffe (alone) or any Director 
and the Secretary (jointly)"; endorse 
ments to be made by any Director, or 
the Secretary.

Amiual R_es_olve_d that draft report to share- 
Meeting. "Holder's tabled by the Chairman, be

approved, and that the Annual Meeting 
be called for Friday 29th December 1950 
at 5.30 p.m. and that notice to share 
holders be issued as per copy affixed 
hereto.

Confirmed
J.V. Ratcliffe 

G^hajjma.n
21/3/1951

Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.10 - Meeting 
of Directors 
15th December 
1950 - 
continued.

No .11. MEETING OF DIRECTORS 21st March 1951

PACTOLIJS PTY. LTD .

MINUTES. ..QP_lGBE!r ING- OF DIRECTORS , HELD AT H 
MARTIN PLACE, SYDNEY, OF WEDNESDAY 21st MARCH 

1951 AT 5,30 P.M.

No.11 - Meeting 
of Directors 
21st March 1951

Present:

tion of 
Mirmtes
Melford
W^orJT 
Sharjes -
T_axable 
Dividend

Mr. J.V. Ratcliffe, Chairman.
Mr. P.J. Ratcliffe, Director,
Mr. R,A. Ratcliffe, Secretary.
The Minutes of the meeting held at 
Sydney on Friday 15th December 1950 were 
read and confirmed.
The Secretary reported that a taxable 
dividend of £4.11.0 per share on 8253 
"C" Shares was declared by Melford 
Motors Pty. Ltd. on the 30th January 
1951 and that the total amount of 
£37,551. 3- 0 was paid into the Company's
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd, (numbered 
1 to 14)
No.11 - Meeting 
of Directors 
21st March 1951 
- continued.

Melford 
Motors Pty 
Ltd.

Account with the E.S* & A. Bank, South 
Melbourne, on 2nd February 1951.

Sale of "Cj1 The Chairman stated that all the spec- 
Shares in ial dividend rights attaching to these 

shares had now been exhausted and that 
if the Company could dis'pose of the 
shares (which now carry a dividend of 
5$ per annum only) for £1 per share, 
which he thought would be the fair 
value having regard to the fact that 10 
the Companies were Private Companies 
and the shares were unlisted, the Com 
pany would make a substantial profit 
out of the transactions.

He was negotiating for the sale of 5000 
of these shares and if completed 
successfully recommended that the 
balance of 3253 shares be offered to 
Pactolus Investments Pty. Ltd. This 
recommendation was approved. 20

Tax_Pree Resolved that a dividend of £24,750 be 
Dividends declared payable forthwith and that 

such dividend be appropriated wholly 
and exclusively out of dividends stand 
ing to the credit of the Tax-free 
Profits Account, comprising income sub 
ject to rebate under the provisions of 
Section 107 of the Income Tax Assess 
ment Act 1936-1949.

Error The Secretary reported that a dividend 30 
in Bank of £206. 6. 6 due to Pactolus Invest- 
Account ments Pty. Ltd. was wrongly credited to 

this Company's Account with the E.S. & 
A. Bank, South Melbourne on 3rd January 
1951. The error has since been adjusted.

Confirmed

J.V. Ratcliffe 
Chairman

15/5/51.
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No.12. MEETING OF DIRECTORS 15th May 1951

PACTOLDS PTY. LTD,

MINUTMG__OFJttMIJNGJIP, DIEEGTOJSj.J^LDJLT_53.
MART IN "PLACE"," SYDNEY", "ON'TUESDAY 15 th MY

Present

C onf irma- 
10 "tion of 

Minutes

1931 AT 5.30 P.M.

Mr. J.V. Ratcliffe, Chairman
Mr. P.J. Ratcliffe, Director
Mr. R.A. Ratcliffe, >3ecretary

The Minutes of the meeting held at 
Sydney on Wednesday 21st March 1951 
were read and confirmed.

Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.12 - Meeting 
of Directors 
15th May 1951.

Melfqrd
lotoi-L 
Shares

20

_
Mojbors Share's"

30

The Chairman reported that following 
an offer by Mesdames B.J. Urquhart and 
A. Brinsley of £1 per share, the shares 
referred to at the last meeting had 
"been sold to them and the transfers 
completed. The full consideration had 
since "been paid to the credit of the 
Company's Melbourne Bank Account,

Re_o_olvjed that the Chairman's action in 
this connexion be confirmed.

The Chairman reported that he had made 
an informal offer to purchase any "C" 
shares which might be available and 
that an option over such shares might 
be obtained by the Company at an early 
date,

Confirmed

J.V. Ratcliffe, 
Chairman

12/6/51,
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Exhib its 
R.2.

Minutes of 
Pactolus Pty, 
Ltd. (numbered 
1 to 14)
No. 13 - Meeting 
of Directors 
25th June 1951

No ,13. MEETING OF DIRECTORS 25th June 1951

PAGTOLUS PTY. LIMITED

MIFJTES _OF MEETING OF DIRECTORS J 
OFFICE OF MR. S.R. PHIPPARD, SOLICITOR, ROYAL 
jjjSURAjagg_ BUILDING^,01110. CENTRE, CANBERRA, 
A.C.T, ON MONDAY 25th JUNE, 1951 AT 11 A.M.

Present:

Gonf irma- 
tipn of 
Minutes

Tjax-free 
Dividend

Ord .
Shares in 
W i__Herman 
BTade"°& Co. 
Pty/' Ltd,

Taxable 
Dividend 
on above 
Shares.

Ord, Shares 
in W» Herman 
Slade & Co. 
Pty. Ltd,

Mr. J-V. Ratcliffe, Chairman. 
Mr. R.A. Ratcliffe, Director £ 

Secretary,

The Minutes of the meeting held at 10 
Canberra on Friday 22nd June 1951 
were read and confirmed.

The Secretary reported receipt of a 
tax-free dividend of £411, that is, 
subject to rebate under Section 107 
(l)(e) of the Income Tax Assessment 
Act 1936-1950, Also that this divi 
dend would not be tax-free if re 
distributed.

Resolved that this dividend be trans- 20 
ferred to General Reserve,

The Secretary reported receipt of a 
taxable dividend of £120,000 from ¥, 
Herman Slade & Co. Pty. Ltd.

The Chairman reported that all 
special dividend rights in respect of 
these shares had been satisfied by 
dividends declared by the Company on 
Friday 22nd June, 1951 after the pur 
chase of these shares in the Company, 30 
and that as they now carried a divi 
dend of 5$ per annum only, he thought 
that £1 per share would be the fair 
value of the 9?444 shares owned by 
this Company ? and if disposed of at 
this price the Company would make a 
substantial profit (taking dividends 
into consideration) out of the trans 
actions. He also thought that the 
shares would be a fair investment for 
the parent company.
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Purchase of

10 in Neal's
Mot_o_:
Ltd.

Taxable! 
Divfdend

30

Resolved that the shares be sold to 
"Pactolus Investments Pty. Ltd. at £1 
per share or a total consideration of 
£9,444 and that the transfer be com 
pleted under the common seal of the 
Company by the Chairman and the Secre 
tary.

The Chairman referred to the negotia 
tions for an option of purchase of 
these shares mentioned in the minutes 
of the meeting held in Sydney on 15th 
May 1951 and stated that options of 
purchase over the whole 29,156 "C" 
ordinary shares had now been obtained; 
consideration to be £12. 3. 0 per 
share. He also stated that if pur 
chased at this price a substantial 
profit could be made out of the pur 
chase and sale of the shares, having 
regard to their special dividend 
rights,

Resolved that the purchase be made 
and that the transfers be completed by 
the Company as transferee under its 
common seal and signed by the Chair 
man and the Secretary.

R_es_olved that a taxable dividend of 
£10,000 be declared payable forthwith 
and that such dividend be appropriated 
out of taxable income of the year end 
ing on 30th June, 1951.

Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No, 13 - Meeting 
of Directors 
25th June 1951 
- continued.

Confirmed

J.V. Ratcliffe 

Chairman

26/6/51.
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.14 - Meeting 
of Directors 
26th June 1951-

No.14. MEETING OF DIRECTORS 26th June 1951.

MINUTES_OP D IRECTORS,^ HELD AT T HE
OFFICE OF MR. S.R.

JBUILD ING, CIVIC CENTRE, GAKT3ERRA, 
.O.T ON 'TUESDAY 26th JUNE" 1951 AT 10.15 A.M.

Present:

Gpnfirma-- 
t ion of 
Minutes

^ax-free 
and taxable 
D iv id end 
on "0" Ord. 
Shares in 
Neal'a 
Motors Pty. 
Ltd.

Transfer to 
Tax-Fre'e 
Profits 
Account

Mr. J.V. Ratcliffe, Chairman. 
Mr, R.A, Ratcliffe, Director & 

Secretary .-

The Minutes of the meeting held at 
Canberra, on Monday 25th June, 1951? 
were read and confirmed.

The Secretary reported receipt of 
advice that Neal's Motors Pty. Ltd. 
had declared the following dividends 
payable forthwith namely:-

(a) Tax Free dividends aggregating 
14/6d per share, total amount 
£21,138. 2. Oj and

(b) Taxable dividends of £12.7.0 per 
share, total amount £360,076.12.0,

and that these would be paid direct 
to the Company's Melbourne Bank 
Account.

Resolved that the Tax Free dividends 
of £21,138. 2. 0 be transferred to 
the credit of Tax Free Profits 
Account,

Declaration Resolved that a tax free dividend of
of Tax Fre_e 
Dividend's.

£10,000 be declared payable forthwith, 
and that such dividend be appropriated 
wholly and exclusively out of income 
subject to rebate under the provisions 
of Section 107 of the Income Tax 
Assessment Act, 1936-1950.

Resolved that a tax free dividend of 
£7?500 be declared payable forthwith, 
and that such dividend, be appropriated 
wholly and exclusively out of income

10

20

30
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10

subject to rebate under Section 107 
of the Income Tax Assessment Act 1936- 
1950.

ResjDlved. that a tax free dividend of 
£2,500"be declared payable forthwith 
and that such dividend be appropriated 
wholly and exclusively out of income 
subject to rebate under Section 107 
of the Income Tax Assessment Act 1936- 
1950.

Exhibitg. 
R e 2.

Minutes of 
Pactolus Pty, 
Ltd. (numbered 
1 to 14)
No.14 - Meeting 
of Directors 
26th June 1951 
- continued.

Resolved that a tax free dividend of 
£1,T3"5 be declared payable forthwith 
and that such dividend be appropriated 
wholly and exclusively out of income 
subject to rebate under Section 107 of 
the Income Tax Assessment Act 1936- 
1950.

Sale of

20 ^in JTeal's 
Motors Fby. 
Ltd,

30

The Chairman reported that all special 
dividend rights in respect of these 
shares had been satisfied by dividends 
declared by the Company yesterday and 
that as they now carried a preferential 
dividend of 5$ per annum only, he 
thought that £1 per share was the fair 
value of the 29*156 "C" ordinary shares 
held by this Company and if disposed of 
at this price the Company would make a 
substantial profit out of the trans 
actions, taking into account the divi 
dends received. He also thought that 
the shares would be a fair investment 
for the parent company.

_ that the shares be sold to 
Pactolus Investments Pty. Ltd. at £1 
per share, or a total consideration of 
£29,156, and that the transfer be com 
pleted by the Company as transferor, 
undsr its common seal and signed by 
the Chairman and the Secretary,

40 Purchase of The Chairman reported that the Company 
had been offered the whole of the

Shares in 9,776 "A" ordinary shares in Chas.
Chas. Parsons Parsons & Co, Pty. Ltd, held by 8
^.Q^jL-ZiJ-t shareholders of that company at a
Ltd.
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Exhibits 
R.2.

Minutes of 
Pactolus Pty. 
Ltd. (numbered 
1 to 14)
No.14 - Meeting 
of Directors 
26th June 1951 
- continued.

price of £10.15. 0 per share, total 
cost of £105,092. The Chairman 
stated that in his opinion these 
shares could be purchased and sold at 
a substantial profit, taking into con 
sideration the dividends which would 
be collected before sale.

Resolved that the shares be purchased 
tiiat cheques for the consideration 
payable be handed to the agent for the 
vendors, and that transfers be execut 
ed by the Company as transferee under 
its common seal, and signed by the 
Chairman and the Secretary,

10

Confirmed

J.V, Ratcliffe 
_0hairman

27.6.51

R.3-

Prospectus of 
lane's Motors 
(Holdings) 
Limited on 
com ersion to 
a Public 
Company, 
23rd May 1951.

R.3. PROSPECTUS of Lane's Motors (Holdings) 
Limited on conversion to a Public 
Company (not copied).

20
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10

20

30

R.4. RECONCILIATION of 30th September 1949 
Figures with Final Transactions in 
December 1949•

Taxable dividends as per 
memo of 30/9/49 
Add adjustment 
Dividends as per draft 

resolutions
Additional taxable dividends 

as per memo., of 13/12/49

Tax free dividends as per
memo of 30/9/49 
Less adjustment 
Dividends as per draft 

Resolutions
Additional tax free 
dividend as per memo of 
13/12/49

410,000 
____38

£ s d 
410,038 5 3 8 per

s hare
-592,513 10 0 " 
449,591 5 13 8 «

2,637

5,933 
8^570

Total dividends to be paid 
on "A" ordinary yhares 
Add nominal value of "A" 
shares to be sold

Less cost-profit to 
Pactolus P/L.:
Profit as per memo

30/9/49 72,524 
Less adjustment (47-38)_ 9

72V515
Additional profit 
being further tax free 
dividend received as 
above

8,570
1 6
2 2

458,161 5 1510

537,268
JL - -

II 

II

Exhibits

Reconciliation 
of 30th 
September 1949 
Figures with 
Final Trans 
actions in 
December 1949.

5,933 78,448

Net price 458,820 5 16 0
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Exhibits 
R.4.

Reconciliation 
of 30th
September 1949 
Figures with 
Final Trans 
actions in 
December 1949 
- continued.

Taxable dividends as per memo.
30/9/49
Additional taxable dividend
as per memo. 13/12/49

£ £ 
409,995 11

40 1
12

5 0 per
s hare

2 0
7 0

Tax free dividends as per
memo 30/9/49 
Less adjustment 
Dividends as per Draft

Resolution 
Additional tax free 
dividends as per memo, 
of 13/12/49

Total dividend to be
paid on "A" ordinary
shares
Add nominal value of
shares to be sold

Less costs - profit to 
Pactolus P/L. 
Profit as per memo.

30/9/49 
Less adjustment

Additional profit being 
further tax free divi 
dend received as above

Net Price

30,374
___4

30,370

6,074

16 8

3 4
36,444 1 - -

486,527 13

36,444 1
5222,971

64,388 
___4 
64,384

6,074

7 0

M 
n

it 
tt

10

20

30
452,513 12 8.. 4

Melford Motors Pty. Ltd.

Taxable dividends as per
memo 30/9/49
Less adjustment
Dividends as per Draft
Resolutions
Add tax free dividends as
per memo. 30/9/49
Total dividend to be paid 
on "A" ordinary shares 
Add nominal value of shares 
to be sold

Less cost - profit to Pactolus 
P/L,

194,360 
_____2
194., 358 23 11 0 

3 - -

219,117 26 11 0

__ J8 i 253 1 - - 
227,370

40

Net Price 198,072 24 - -



R.5- CHEQUES AND PAY-IN SLIPS (not copied) Exhibits
R.5.

Cheques and 
pay-in slips

R.6, SHARE TRANSFERS referred to in Mutual 

Adriissions of Fact (not copied)

R.6.
Share Transfers 
referred to in 
Mutual
Admissions of 
Pact.

R.7. MINUTES 01' MEETING of Directors o 
Neal's Motors Pty. Ltd. and 
Accompanying Notice.

MEAL'S MOTORS PTY. LID.

Minutes of Directors 1 Meeting held at 60 
Collins Place - 18th November 1949.

10 PRESENT Messrs, R. Nathan (Chairman), EL J . Lane 
and Lauri J. Newton.

AMENDMENT - It was resolved that a Special General 
MCEMORAJDTJM._& Meeting be held to amend the Memorandum 
ARTIGLE_S__Qg and Articles of Association to increase 
ASSOCIATION the Authorised Capital from £150,000 to 

£750,000, and that the Secretary pre 
pare and send out the necessary notices 
calling the meeting.

EXTRA-
20

GENERAL 
NESTING OP 
SHARE-

Date 2/12/49

It was resolved that an Extraordinary 
General Meeting of Shareholders be 
held to consider the amendments to the 
Articles of Association as per copy of 
the proposed notice to shareholders 
filed herein and initialled by the 
Chairman, and that the Secretary pre 
pare the necessary notices and send 
them to the shareholders.

Signed as correct
(sgd») R, Nathan 

Chairman

R.7.
Minutes of 
Meeting of 
Directors of 
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MOTORS PROPRIETARYLMITED

NOTICE IS HEREBY GIVEN that an Extraordinary General 
Meeting of the Shareholders of Neal's Motors Pro 
prietary Limited will be held at 60 Collins Place, 
Melbourne on Wednesday the 14th day of December 
1949 at 11,15 a.m., for the purpose of considering 
and if thought fit passing the following resolution 
as a special resolution (viz.)*

THAT the Articles of Association of the Company be 
amended as follows:-

1 • BY THE ADD IT IM QLLOTING ^ARTICLES :

2A. The capital of the Company is £750,000 
divided into 750,000 shares of one pound each. 
36,444 of such shares shall be known as "A" 
ordinary shares 213 » 5 56 of L:uch shares shall be 
known as "B" ordinary shares 5,000 of such 
shares a hall be known as "A" preference shares 
and 495,000 of such shares shall be known as 
"B" Preference shares. Each such class of 
shares shall have the respective rights herein- 
after set out as applicable to each class of 
share respectively.

2B, The shares of the Company which prior to 
the eighteenth day of November One thousand 
nine hundred arid forty nine were identified as 
Numbers 1 to 19451 (inclusive) 19772- to 21260 
(inclusive) 21642 to 23130 (inclusive) 23512 to 
27861 (inclusive) 29001 :to 33833 (inclusive) 
35001 to 35964 (inclusive) 36201 to 37167 (in 
clusive) 37401 to 38367 (inclusive) 38601 to 
39567 (inclusive) and 39801 to 40767 (inclusive) 
shall be "A" ordinary shares, the shares of the 
Company which prior to the said eighteenth day 
of November One thousand nine hundred and forty 
nine were identified as Numbers 19452 to 19717! 
(inclusive) .21261. to 21641 (inclusive) 23131 to 
23511 (inclusive) 27862 to 29000 (inclusive) 
33834 to 35000 (inclusive) 35965 to 36200 
(inclusive) 37168. to 37400 (inclusive) 38368 to 
38600 (inclusive) 39568 to 39800 (inclusive) 
40768 to 109332 (inclusive) shall be "B" ordin 
ary shares and the shares of the Company which 
prior to the said eighteenth day of November 
One thousand nine hundred and forty-nine were 
known as Preference shares shall be "A" prefer 
ence shares.
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20, "A" Preference Shares shall be entitled to the 
rights set out in Article 11A,

2D. Subject always to the rights of the "A" prefer 
ence shares "A" ordinary shares shall be entitled:

(a) to the whole of the dividends declared by 
the Company on or after the fourteenth day of 
December One thousand nine hundred and forty nine 
until stich dividends in the aggregate amount to not 
less than the sum of Thirteen pounds seven shillings 
in respect of each "A" ordinary share of which sum 
not less than one pound per share shall have been 
paid in such manner and out of such income profits 
dividends or amounts as to entitle the holder for 
the time being of each of the said shares to the 
rebate provided for by Section 107 of the Income 
Tax Assessment Act 1936-1948 but save as provided 
by paragraph (b) of this Article the holders of the 
said "A" ordinary shares shall not be entitled to 
any further participation in profits.

(b) to a fixed cumulative preferential dividend 
(payable half-yearly on the Thirtieth day of June 
and the Thirty first day of December in each year) 
at the rate of Five pounds per centum per annum com 
puted from the first day of January One thousand 
nine hundred and fifty on the capital for the time 
being and from time to time paid up thereon;

(c) in a winding up to rank in priority to all 
other shares of the Company for payment of all 
arrears of dividend (whether earned declared or not) 
down to the commencement of the winding up and for 
repayment of the amount of capital paid up thereon 
and for payment in respect of each share of a sum 
equal to the difi jrence (if any) between the aggre 
gate of all dividends received by the holder of 
each "A" ordinary share pursuant to paragraph (a) 
of this Article and the sum of Thirteen pounds 
seven shillings but without any other right to further 
participation in profits or assets of the Company;

(d) to the same rights as the holder of "B" 
ordinary shares r.a regards receiving notices of 
general meetings reports and balance sheets and 
attending all general meetings of the Company;

(e) to the same rights as the holders of "B" 
ordinary shares as regards voting at general meet 
ings and at polls until the dividends mentioned in
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sub-paragraph (a) of this Article have been re 
ceived and thereafter if at any time and so long 
as the said fixed cumulative preferential divi 
dend shall remain unpaid for six calendar months 
after any half-yearly date for payment thereof, 
or on any proposition or resolution for the pur- 
pose of reducing the capital of the Company or 
winding up or sanctioning a sale of the under 
taking or on any question directly affecting the 
rights or privileges attache^, to the "A" ordin- 10 
ary shares.

2E, The "B" preference shares and any other 
preference shares issued pari passu therewith 
shall confer on the holders thereof the follow 
ing rights and privileges and shall be subject 
to the following conditions:

(a) the right subject to -...he rights of the 
"A" preference shares and the "A" ordinary 
shares respectively to a fixed cumulative 
preferential dividend payable half-yearly on the 20 
thirtieth day of June and the thirty-first day 
of December in each year at the rate of Five 
pounds per centum per annum on the capital for 
the time being and from time to time paid up 
thereon

(b) the right to rank for payment of the said 
fixed cumulative preferential dividend in prior 
ity to all other shares of the Company other 
than the "A" preference shares and the "A" ordin 
ary shares respectively; 30

.(c) the .right in a winding up .to rank in 
priority to all other shares of the Company (other 
than the "A" Preference shares- and the "A" ordin 
ary shares respectively)for payment of all 
arrears of dividend (whether earned or declared 
or not) down to the commencement of the winding 
up and for repayment of the .amount of capital 
paid up thereon but without any other right to 
further participation in profits or assets of 
the Company. 40

(d) the same rights as the holders of "B" 
ordinary shares as regards receiving notices of 
general meetings reports and balance sheets arid 
attending at all general meetings of the Company;

(e) the same rights as the holders of "B"
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ordinary shares as regards voting at general 
meetings and at polls if at any time and so long 
as the said fixed cumulative preferential divi 
dend shall remain unpaid for six calendar months 
after any half-yearly date for payment thereof 
or on any proposition or resolution for the pur 
pose of reducing the capital of the Company or 
winding up or sanctioning a sale of the under 
taking or on any question directly affecting the 

10 rights or privileges attached to the preference 
s hare s;

(f) no shares shall be issued hereafter rank 
ing in priority to the said "B" preference shares 
but the Directors may from time to time issue 
further preference shares at any rate of dividend 
not exceeding five per centum per annum and rank 
ing pari passu with the said "B" preference 
shares;

2F. The rights privileges and conditions con- 
20 ferred by or attached to "A" ordinary shares and 

to preference shares respectively shall not be 
varied modified altered added to or abrogated 
excepting in the manner provided by Section 61 
of the Companies Act 1938.

2G. Clause 1- of Table A shall not apply.

2H. So long as the capital is divided into 
different classes of shares none of the rights 
and privileges attached to any class may be modi 
fied abrogated altered or varied in any way and

50 no repayment of capital in respect of preference 
shares shall be made unless such repayment of 
capital or alteration modification abrogation or 
variation of rights is agreed to by a resolution 
of the holders of at Is ast three-fourths of the 
issued shares of the class present in person or 
by proxy at a special meeting of such holders 
called for the purpose and the provisions herein 
after contained as to general meetings shall 
mutatis mutandis apply to everv such meeting

40 PROVIDED HOY/EVER that in the event of the necess 
ary majority not having been obtained in the 
manner aforesaid consent in writing may be secur 
ed from members holding at least three-fourths of 
the issued shares of the class and such consent 
if obtained within two months from the date of 
the said special meeting shall have the validity 
of a' resolution carried by vote in person or by
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proxy at a special meeting as aforesaid. The 
provisions hereinafter contained as to general 
meetings and proxies shall re at at is mutandis 
apply to every such meeting with the exception 
that a quorum at any such meeting shall be a 
member or members holding or representing by 
proxy three-fourths of the nominal amount of 
the issued shares of the class.

21. Article 18 of Table A shall be amended by 
adding at the end thereof tlM following words: 
"excepting in regard to the right to receive 
dividends in respect of any share mentioned in 
a properly executed transfer where such transfer 
and the relevant share certificate shall have 
been handed to, noted by and retained by a 
Director or the Secretary of the Company or any 
person appointed under Article 70A to exercise 
the powers of an authority within the meaning of 
such Article (hereinafter called such authority) 
in which event the transferee mentioned in such 
transfer shall be entitled to receive all divi 
dends declared by the Company on or after the 
date that such transfer and share certificate 
shall have been handed to, noted by and retain 
ed by such Director or the Secretary of the 
Company or sLich authority.

2. ARTICLE 9*

Before the words "of any" and the word "share" 
insert ""A" Preference or "B" Ordinary".

insert « "A" Prefer-

3. ARTICLE 11:

Between "no" and "share" 
ence or "B" Ordinary".

4. ARTICLE 12:

Before the word "share" where it first occurs 
insert " "A" Preference or "B" Ordinary".

5. ARTICLE 14;

Delete "each class of share" and insert "a "B" 
Ordinary share".

6. ARTICLE 19 AS AMENDED BY ANY SPECIAL RESOLUTION;

Between the word "holding" and the word "ordin 
ary" wherever they occur in sequence insert "B",
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7. ART 1C IE 19A;

Insert UA" before the word "preference" wherever 
the same occurs.

8 » BY. ADDING gp FOLLOWING ARTICLES ;

26A. Article 42 of Table A shall not apply.

26B. The Directors without affecting their 
righto under Article 5 may before the issue of 
any new shares determine that the same or any 
of them shall be offered in the first instance 
and either at par or at a premium to all the 
then holders of any class of shares in proport 
ion .to the amount of capital held by them or 
make any other provisions as to the issue and 
allotment of the new shares. In every case 
where new shares are offered to existing share 
holders fractional rights shall be dealt with in 
such manner as the Directors may determine.

26C. Article 60 of Table A shall not apply but 
the following Article shall be substituted: 
Subject to any restriction from time to time 
affecting any class or classes of shares on a 
shoxv of hands every member present in person or 
by proxy shell have one vote and upon a poll 
every member present in person or by proxy shall 
have one vote for every share held by him.

9. DELETE

30

40

10. ARTICLE 71:

Insert "Territory (including the Australian 
Capital Territory) or any other Territory of the 
Commonwealth *. f Australia", before the word 
"State" wherever the same appears,

11 • AFTER ARTICLE 7Q INSERT THE FOLLOWING ARTICLE;

70 A. The Company may cause to be kept in any 
country state colony territory or place outside 
Victoria including the Australian Capital Terri 
tory or any o-',her Territory of the Commonwealth 
of Australia a branch register and such power 
may be exercised by the Directors. The Direc 
tors may from time to time allocate or transfer 
any share or shares to any such branch register. 
The directors may subject to Section 104 of the
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Companies Act 1938 make such provisions as they 
think fit respecting the keeping of any "branch 
register and may notwithstanding any other pro 
visions of the Articles but subject to Section 
32 of the Companies Act 1938 determine the man 
ner in which certificates for shares on the 
branch register may be sealed and signed or may 
authorize the issue of an official seal of the 
Company for use in any country state colony 
territory or place outside Victoria and deter 
mine by whom the same shall be affixed to any 
certificates deed or other document executed by 
the Company and the Directors may from time to 
time appoint such person or persons or any cor 
poration (hereinafter referred to as the 
"Authority"), as they shall think fit in any 
place in which a branch register is kept to 
approve or reject transfers and. to direct the 
registration of approved transfers in the 
branch register of such plaje and every such 
Authority may in respect of transfer or other 
entries proposed to be registered in the 
branch register for which such Authority is 
appointed exercise all the relevant powers of 
the Directors in the same manner and to the 
same extent and effect as if the Directors 
themselves were actually present in the place 
and exercised the same.

12. ARTICLE.72:

Insert "Territory" before "State".

13. ARTICLE 79:

Insert after the word "person" where it 
occurs "holding "B"•ordinary shares",

14. INSERT THE FOLLOWING ARTICLES;

first

86A. Article 98 of Table A shall not apply,

86B. As to any profits of the Company which 
the Company may determine to distribute on the 
recommendation of the Directors and subject to 
such preferential rights as may be attached to 
shares in pursuance of these Articles, the 
Directors shall apply the same first in paying 
the preferential dividend or dividends on any 
shares having preferred or special rights and 
then in paying a dividend on the capital paid
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15

up or credited as paid up from time to time on 
the "B" ordinary shares to the holders of such 
"B" ordinary shares.
DELETE ARTICLE 90 AND SUBSTITUTE THE FOLLOWING- "

90, A transfer executed in accordance with 
these Articles which with the relevant share 
certificate shall have been handed to noted "by 
and retained by a Director or the Secretary of 

10 the Company or such authority shall pass the 
right to any dividend declared on or subsequent 
to the date that such transfer and share certifi 
cate shall have been handed to noted by and 
retained by such Director or the Secretary of 
the Company or such Authority.

16 • DELEl'E ARTICLE 91:
17. INSERT THE FOLLOWING ARTICLE;

95A. If the Company shall be wound up and the 
assets available for distribution among the mem-

20 bers as such shall be insufficient to repay the 
whole of the paid up capital such assets shall 
subject to the rights of preferential share 
holders (if any) be distributed so that as near 
ly as may be the losses shall be borne by the 
members holding "B" ordinary shares in propor 
tion to the capital paid up or which ought to 
have been paid up at the commencement of the 
winding up on the shares held by them respec 
tively And if in a winding up the assets avail-

30 able for distribution among the members shall be 
more than sufficient to repay the whole of the 
capital paid up at the commencement of the wind 
ing up the excess shall be distributed amongst 
the members holding "B" ordinary shares in pro 
portion to tbe capital at the commencement of 
the winding up paid up or which ought to have 
been paid up on the shares held by them respec 
tively but nothing in this Clause contained 
shall increase or reduce the rights of the

40 holders of shares issued with any special 
conditions attached thereto or affecting the 
same.
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5, Lincoln's Inn Fields.
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Solicitors for the Appellants

COWARD, CHANCE & CO., 
St. Swithin's House,

Walbrook, E.G.4. 
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