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1. This is an appeal by leave from an Order, dated the 22nd June P. 53. 
1951, of the Court of Appeal for Eastern Africa (The President, Justice of 
Appeal Lockhart-Smith and Mr. Justice Thacker) allowing an appeal by 
the Bespondents from an Order, dated the 12th December 1950, of the P. 21. 
Supreme Court of Kenya at Nairobi (Mr. Justice Connell) whereby the 
Bespondents were ordered to give vacant possession to the Appellant of 
certain premises belonging to him and situate in Nairobi and to pay mesne 

20 profits in respect of their wrongful occupation thereof.

2. The Court of Appeal allowed the said appeal on the ground that 
although proceedings were properly commenced in the Supreme Court of 
Kenya the effect of the coming into operation during the course of the 
proceedings of the Increase of Bent (Bestrictions) Ordinance 1949 
(hereinafter called " the 1949 Ordinance ") was to deprive the said Court 
of any further jurisdiction to hear the case but it expressed no view as to 
the appeal on the merits. The questions therefore which arise on the 
present appeal to Her Majesty in Council are, first, whether or not the 
1949 Ordinance had such effect as aforesaid and, secondly, if it did not, 

30 whether the Order of Mr. Justice Connell was right on the merits or whether 
(as the Bespondents contend) such Order was premature because the 
first Bespondent was entitled to a monthly tenancy of the said premises 
which had not been determined by notice. The Bespondents contend 
that such contractual tenancy as aforesaid ought to be implied from the 
acceptance of rent by the Appellant in respect of premises of which the 
first Bespondent had been a statutory tenant but wherein he had at the 
date of such acceptance ceased to reside.

3. The 1949 Ordinance provided for the establishment by the 
Governor of a Bent Control Board (therein and hereinafter called " the
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Central Board ") with jurisdiction to try actions for possession of premises 
within the Central Province of Kenya in which area the said premises 
are situate. Upon the question of jurisdiction raised by this appeal 
the Appellant contends first that upon the true construction of the 1949 
Ordinance the jurisdiction of the Eent Control Boards thereby established 
is alternative to that of the Supreme Court of Kenya and does not impliedly 
oust the same. Alternatively the Appellant contends that if it does oust 
the same it does not do so retrospectively in respect of proceedings already 
validly commenced in the said Court before the 1949 Ordinance came into 
operation. The Appellant further contends that if and so far as the 10 
1949 Ordinance ousts the jurisdiction of the said Court it is contrary to the 
provisions of Section 4 of the Kenya Colony Order in Council 1921 
(S.B. & O. 1921 No. 1135) and to such extent ultra vires. The Appellant 
further contends that the Eespondents were not persons entitled to the 
protection of the 1949 Ordinance since the first Bespondent had at the 
date of the commencement of proceedings herein ceased to occupy the said 
premises and the second and third Bespondents were trespassers therein 
and that accordingly the said proceedings were in any event unaffected 
by the coming into operation thereof.

4. The facts giving rise to the present appeal so far as material to be 20 
herein stated are as follows.

p- 7 > u - s. 6- 5. The Appellant is and has been at all material times the owner of 
Plot No. 209/2632 situate in Gulzar Street, Nairobi, upon the front portion

P. 57, EX. i. of which is erected a dwelling-house. By a lease dated the 31st December 
1943 the Appellant let the said front portion and dwelling-house (which 
premises are the premises in dispute in these proceedings and are hereinafter 
called " the said premises ") to the first Bespondent for a term of two years 
from the 15th December 1943 at a monthly rent of Shs. 200. Clause 2 of 
the said Lease included the following covenants on the part of the Tenant :—

33-36 U' 16~19; " (6) Not to cut or injure any of the walls or partitions of the 30
" said premises nor without the licence in writing of the Landlord 
" to make any alteration in the internal arrangements or in the 
" external appearance of the premises . . .

" (10) Not to assign underlet or part with the possession of 
" the demised premises or any part thereof without the previous 
" written consent of the Landlord (such consent however not to be 
" unreasonably withheld in the case of a respectable and responsible 
" person)."

P. 59,11. s-16. The said Lease also contained a proviso in the usual form for re-entry by
the Landlord on breach of any of the Tenant's covenants. 40

P. s, 11.7, s. 6. Upon the expiration of the said Lease the first Bespondent con-
P. 20,11.22-24. tinned in occupation of the said premises as a statutory tenant pursuant

to the provisions of the Increase of Bent and Mortgage Interest
(Bestrictions) Ordinance 1940 and amending Ordinances which Ordinances
are hereinafter collectively called " the 1940 Ordinance."

7. The effect of the 1940 Ordinance was summarised by the Judicial 
Committee of the Privy Council in Harnam Singh v. Jamal Pirbhai [1951] 
A.C. 688 at p. 698 as follows :—

" . . . an Ordinance which, while adopting the general scheme 
" and much of the phraseology of the comparable legislation of the 50
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" United Kingdom, is not by any means the same measure as the 
" Act of 1920 (10 & 11 Geo. 5, c. 17), nor has it undergone the same 
" frequent amendments as the scheme that has prevailed in this 
" country. It has the effect of protecting the tenant of a dwelling- 
" house (denned by s. 2 of the Ordinance as ' any house or part of a 
" ' house let as a separate dwelling where such letting does not 
" ' include any land other than the site of the dwelling-house and 
" ' garden or other premises within the curtilage of the dwelling- 
" 'house') from being subjected to an order for the recovery of 

10 " possession or for ejectment except under the restrictions and 
" subject to the conditions which are set out in s. 11 of the 
" Ordinance. A tenant who holds over after his contractual 
" tenancy has expired but in reliance on the protection of the 
" Ordinance thus acquires a form of statutory holding, the obligations 
" of which are laid down by s. 17, and he is usually referred to as a 
" ' statutory tenant'."

The more material provisions of the 1940 Ordinance for the purposes of 
the present appeal are as follows. Section 11 thereof provided that the 
restriction thereby imposed on the right to recover possession shall not

20 apply if any obligation of the tenancy so far as the same is consistent with 
the provisions of the Ordinance has been broken and the Court considers it 
reasonable to make an Order for possession. Section 17 thereof provided 
that a tenant who under the provisions of the Ordinance retained possession 
of any dwelling-house should so long as he retained possession observe 
and be entitled to the benefit of all the terms and conditions of the original 
contract of tenancy so far as the same were consistent with the provisions 
of the Ordinance provided that notwithstanding anything in the contract 
of tenancy a landlord who obtained an order for the recovery of possession 
of the dwelling-house or for the ejectment of a tenant retaining possession

30 as aforesaid should not be required to give any notice to quit to the tenant. 
Section 3 thereof provided for the establishment of a Rent Control Board 
with power under Section 5 thereof to investigate disputes between landlord 
and tenant but no power to make orders for the recovery of possession of 
premises subject to the provisions of the Ordinance. Finally, Section 4 
thereof provided that where any dispute arose between landlord and 
tenant relating to a tenancy to which the Ordinance applied no proceedings 
arising out of such dispute should be instituted in any Court of law except 
with the written consent of the Board. There were no provisions in the 
Ordinance ousting the jurisdiction of the Supreme Court of Kenya.

40 8. At some time towards the end of the month of March 1947 the P- ll > u- 13 > *4> 
first Respondent ceased to reside in the said premises and thereafter the p8^'u. u, 15. 
said premises have been and now are in the possession of the second and 
third Respondents. The second and third Respondents are relatives p. 12, u. 7-14. 
and were at one time partners of the first Respondent and were allowed 
by him to occupy the said premises in return for payments in respect of 
the rent thereof. They contributed a third of the rent each while the first 
Respondent still resided in the said premises and thereafter one-half of 
the rent each.

9. At some time (which does not more precisely appear in evidence) p- ?> u- 22,23. 
50 before the first Respondent left the said premises he erected or caused to p' 9> u' 5~9'
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be erected a wood and iron structure on the said premises without the 
knowledge or consent of the Appellant in breach of the covenant in the 
said Lease not without the licence in writing of the Landlord to make 
any alteration in the external appearance of the premises.

P. eo, EX. A. 10. on the 31st October 1947 the Appellant sent to the first 
Respondent a statement of account showing 5 months' rent for the premises 
due for the period June to October 1947 amounting to Shs. 1,000 and also 
demanding an increase of Shs. 25 per month in respect of an increase in 
Site Value Tax or rates such increase being an increase authorised by the 
provisions of Section 9 of the 1940 Ordinance. 10

P. 19,11.29-37. 11. At some time in the month of November 1947 the Appellant 
first learnt through his agenb one Balthasar Assumpcao Eodrigues that 
the first Eespondent had erected the said unauthorised structure on the 
said premises and had parted with the possession thereof.

P. el, EX. s (A). 12. By a letter dated the 2nd December 1947 the first Eespondent 
through his advocate Mr. M. K. Bhandari wrote to the Appellant in the 
following terms :—

" Dear Sir,
" I am instructed by my client Mr. Damji Devji Goldsmith 

" of Nairobi to forward you a cheque for Shs. 1,400/- which repre- 20 
" sents rent of his house from 1st June 1947 to 31st December 1947 
" at Shs. 200/- p.m. Please acknowledge receipt.

" I am informed by my client that you have this month 
" demanded excess rent due to the increase in site value tax. 
" I must bring to your notice Section 10 (2) of the Increase of Eent 
" and of Mortgage Interest (Eestrictions) 1940 which Ordinance is 
" applicable to the tenancy of my client.

" You must therefore serve one week's valid notice on my 
" client of your intention to increase the rent and must also give 
" full particulars as to how you arrive at the figure of the increased 30 
" rent due to increase in site value tax. After the receipt of this 
" notice my client shall pay you the increased rent.

" Yours faithfully,
« (Sgd.) M. K. Bhandari."

P. ei, EX. 3 (B). 13. By a letter dated the 13th December 1947 the Appellant replied 
to the Eespondent through his advocates, Messrs. Trivedi and Nazareth, 
in the following terms :—

" Dear Sir,
" We are instructed by our client, Mr. G. H. 0. Noronha of 

" Nairobi, your landlord, to acknowledge the receipt of the letter 40 
" dated 2nd December, 1947, written on your behalf by Mr. M. K. 
" Bhandari, Advocate, with enclosed cheque for Shs. 1,400/- and 
" to write to you as follows :

" Your tenancy of the premises let to you by our client 
" determined in December, 1945 by effluxion of time and you have
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" since then become a statutory tenant of our client. However, 
" if any contractual tenancy is now subsisting in the premises let 
" to you by our client on Plot No. 209/2632, Gulzar Street, Nairobi, 
" the same is hereby determined at the end of the complete month 
" of the tenancy, which will expire after the end of 15 days from the 
" date of the service of this notice.

" Furthermore we are instructed to give notice, which we 
" hereby do, that on the expiration of the complete month of the 
" tenancy as denned above it is our client's intention to increase 

10 " the rent of the said premises let to you to Shs. 220/80 being the 
" standard rent of the said preises let to you plus Shs. 20/80 the 
" latter sum being the monthly proportion of the increased rates 
" details whereof are hereunder set out:

" The amount payable for rates for 1947 at the 
" rate of 4% on the unimproved site value of 
" Shs. 15,000/- .. .. .. .. .. Shs. 600.00

" Less rates payable on the prescribed date . . Shs. 225.50

"Difference .. Shs. 374.50
20 ——————— 

" The monthly proportion thereof attributable to your tenancy 
" is Shs. 20/80 as stated above.

" It further appears that there has been contrary to your 
" covenants considerable deterioration of the premises let to you 
" and that you have erected thereon certain unauthorised structures 
" and made unauthorised alterations. These must be made good 
" and the premises restored to their original condition. It also 
" appears that you are no longer residing on the premises and that 
" you have without our client's consent assigned, sub-let or parted 

30 " with the possession thereof. Accordingly you are not entitled 
" to the protection of the Eent Control Ordinance. We are, 
" therefore, to demand vacant possession of the premises not later 
" than at the end of the complete month of the tenancy as denned 
" above. Failing your handing over possession as aforesaid our 
" client will have no alternative except to take legal proceedings 
" against you, and the person to whom the premises have been 
" transferred.

" Yours faithfully,

" for Trivedi & Nazareth, 

40 " (Sgd.) J. M. Nazareth."

14. By a letter dated the 2nd January 1948 Mr. Bhandari replied P. 63, EX. 3 (o). 
to the said letter of the 13th December 1947 denying that his client had 
erected any unauthorised structure or had assigned sub-let or parted with p- 63,11.23,21. 
the possession of the said premises and stating " My client does not wish 
" to vacate the premises as he is protected by the Eent Restriction 
" Ordinance."
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P. 63, EX. s (D). 15 By a letter dated the 30th March 1948 Messrs. Trivedi and 
Nazareth wrote to the first Bespondent threatening legal proceedings for

P. 64, EX. 3 (B). possession of the said premises and on the 15th April 1948 wrote a further 
letter in the following terms :—

" Dear Sir,
" We enclose herewith your cheque No.'N/H 408079 dated the 

" 9th March 1948 drawn by you on Barclays Bank in favour of 
" our client. It was given to us by our client some time ago to be 
" returned to you as your tenancy has been determined and it is 
" not sufficient to satisfy the amount due for rent in full. It was 10 
" unfortunately overlooked being misplaced with other papers.

" As no notice has been taken of our letter to you dated 30th 
" ultimo we are proceeding to take legal steps to recover possession 
" of the premises, arrears of rent, etc.

" Please let us know the names of the persons actually residing 
" on the premises for the purpose of joining them in the proceedings 
" intended to be taken against you.

" Yours faithfully,
" for Trivedi & Nazareth,

" (Sgd.) J. M. Nazareth." 20

P. 64, EX. 3 (P). 16. By a letter dated the 20th April 1948 Mr. Bhandari replied to the 
said letter of the 15th April 1948 in the following terms :—

" Dear Sirs,
" I have been handed your letter No. 928/1 of 15th April 1948 

" addressed to my client, Mr. Damji Devji, and I am asked to reply 
" as follows :—

" My client with two others are bona fide tenants of the 
" premises let to them by your client. My client has tendered 
" the rent due for the premises, and as such he has performed 
u his duty as a tenant. 30

" The other two persons occupying the premises are also 
" tenants of your client. In fact the premises were let to all 
" three of them who are partners in their business also.

k ' I am instructed to write to you that should your client 
" decide to take legal proceedings against my clients, the same 
" will be defended at your client's cost and expense.

" The names of the other two tenants are :— 
"1. Lalji Jetha. 
"2. Battansi Jetha.

" Tours faithfully, 40
" (Sgd.) M. K. Bhandari.

" I enclose two cheques for 400/- each covering the rent from 
'• 1st January to 30th April 1948.

" (Sgd.) M. K. Bhandari."
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17. By a letter dated the 29th April 1948 Messrs. Triyedi and P. as, EX. s <o). 
Nazareth replied to the said letter of 20th April 1948 as follows :—

" Dear Sir,
" Be Mr. Noronha and Damji Devji.

" We are in receipt of your letter Eef. D/B.157/6, dated 
" 20th April, 1948.

" Our client states that his only tenant was Mr. Damji Devshi 
" and that his tenancy has come to an end and he is in the position 
" of a non-occupying statutory tenant and so not entitled to the 

10 " protection of the Eent Control Ordinance.
" The two persons named in your letter are not and never 

" have been tenants of our client. The premises were never let 
" to them.

" The rent due is Shs.883/20 being rent from January, 1948 at 
" 220/80 per month. The two cheques enclosed with your letter 
" under reply are herewith returned.

" Yours faithfully,
" for Trivedi & Nazareth,

" (Sgd.) J. M. Nazareth."

20 18. On the 30th April 1948 the first Respondent sent to the Appellant P. 66, EX. 3 (H). 
through his advocate cheques amounting to the sum of Shs.883/20 as p- 20 - 11- 6-8- 
demanded by the said letter of the 29th April 1948 and the said payments 
were accepted by the Appellant. On the 5th July 1948 a further cheque P. 66, EX. 3 (i). 
for two months' rent of the said premises was sent to the Appellant's P. 67, EX. 3 (j). 
advocate and by letter dated the 14th July 1948, addressed to 
Messrs. Bhandari and Bhandari, Messrs. Trivedi Nazareth and Gautama 
acknowledged receipt of the said cheques and stated "Our client is p. 67, u. 17-20. 
" accepting this without prejudice to the determination of the tenancy of 
" Mr. Damji Devji and he intends to proceed to institute proceedings for

30 " recovery of possession, etc."

19. On the 3rd August 1948 pursuant to Section 4 of the 1940 p. 67, EX. 4. 
Ordinance the Eent Control Board (Central Province) consented in writing 
to the institution of proceedings by the Appellant against the first pp. 1-3. 
Bespondent and otheis and by a Plaint dated the 3rd November 1948 
the Appellant commenced these proceedings in the Supreme Court of 
Kenya for recovery of possession of the said premises and for mesne profits.

20. On the 25th January 1949 the Bespondents filed their defence PP- 3 > 4- 
to the said Plaint. By such defence the Bespondents alleged that the said 
premises had been let jointly to all three Eespondents. They denied that 

40 the first Eespondent had ever left the said premises and denied that 
any unauthorised structure had been erected. In the alternative they 
pleaded' that the first Eespondent had sub-let all the rooms in the said 
premises except one which he retained for his personal use to the second 
and third Eespondents and that the Appellant had consented to such



KECOKD. g

sub-letting. They did not plead that after the expiration of the original 
contractual tenancy under the said Lease a fresh contractual tenancy 
had been impliedly created by the acceptance by the Appellant of rent.

P. 36,1.39. 21. On the 6th September, 1949 before the said Plaint had been 
heard the 1940 Ordinance was repealed and replaced by the 1949 Ordinance. 
The 1949 Ordinance re-enacted a large number of the provisions contained 
in the 1940 Ordinance in the same or similar form and like the 1940 
Ordinance is based upon the same general scheme of control of rents as is 
contained in the English Acts in that behalf. It effected, however, 
important alterations both of substantive law and of procedure. The more 10 
material provisions of the 1949 Ordinance for the purpose of the present 
appeal are as follows :—

(A) By Section 2 (1) thereof " court " is denned unless the 
context otherwise requires as a subordinate court of the first class.

(B) Sections 3 and 4 thereof make provision for the establish 
ment of the Eent Control Boards and Section 5 provides that the 
Central Board in its area (which includes Nairobi) and the Coast 
Board in its area shall have powers of a judicial nature far more 
extensive than those of the Eent Control Board established by the 
1940 Ordinance including under Section 5 (1) (F) power to make 20 
Orders for the recovery of possession of premises and for the payment 
of arrears of rent.

(o) Section 16 thereof substantially re-enacted Section 11 of 
the 1940 Ordinance and so far as material is in the following 
terms :—

" (1) No order for the recovery of possession of any premises 
" to which this Ordinance applies or for the ejectment of a tenant 
" therefrom shall be made unless—

" (a) any rent lawfully due from the tenant has not been paid, 
" or any other obligation of the tenancy (whether under 30 
" the contract of tenancy or under this Ordinance) so far 
" as the same is consistent with the provisions of this 
" Ordinance has been broken or not performed ; or ...

" (i) the tenant has, without the consent in writing 
" of the landlord, at any time between the 1st day of 
" December, 1941, or the prescribed date, whichever 
" is the later, and the commencement of this Ordinance 
" assigned or sub-let the whole of the premises, the 
" remainder being already sub-let; or, at any time 
" after the commencement of this Ordinance, has, 40 
" without the consent in writing of the landlord, 
" assigned, sub-let or parted with the possession of the 
" premises or any part thereof.

" A landlord who wishes to obtain an ejectment 
" order on this ground may have the option of obtaining 
" a similar order against the occupier or having the 
" occupier as his direct tenant . . .
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" (2) In any case arising under sub-section (1) of this section 
" no order for the recovery of possession of premises shall be made 
" unless the Central Board, the Coast Board, or the court, as the 
" case may be, considers it reasonable to make such an order."

The section contains other comparable references to the 
discretion or determination of " the Central Board, the Coast Board 
or the court as the case may be " but no express reference to the 
Supreme Court of Kenya. The " prescribed date " in respect of 
premises situate in the municipality of Nairobi was the 3rd day 

10 of September 1939.
(D) Section 31 thereof is in the following terms :—

" 31. (1) The court shall have jurisdiction to deal with any 
" offence under this Ordinance or with any claim or other 
" proceeding arising under this Ordinance (including suits for 
" recovery of possession) as to which jurisdiction or power is not 
" specifically conferred by this Ordinance on the Board, notwith- 
" standing that by reason of the amount of penalty, claim or 
" otherwise the case would not, but for this provision, be within 
" the jurisdiction of the court.

20 " (2) If a person takes proceedings under this Ordinance 
" in the Supreme Court which he could have taken in the court 
" he shall, if successful, only be entitled to recover costs on the 
" subordinate court scale."

(E) Section 35 thereof is in the following terms :—
"35. The Increase of Bent and of Mortgage Interest 

" (Bestrictions) Ordinance, 1940 (which is hereby declared to 
" have continued in full force and effect until the commencement 
" of this Ordinance) is hereby repealed together with the 
" Ordinances specified in the Second Schedule to this Ordinance."

30 The said Ordinances specified in the Second Schedule were seven 
Ordinances amending the original Ordinance enacted in 1940 
being the Ordinances included therewith in the term " the 1940 
Ordinance " as denned in paragraph 6 hereof.

22. On the 27th February 1950 this action came on for trial in the p. 5. 
Supreme Court of Kenya before B. H. Keatinge, Acting Judge, and a 
preliminary objection was taken on behalf of the Bespondents that by 
virtue of the coming into operation of the 1949 Ordinance the Court had 
no jurisdiction to hear the case. The case was adjourned until the 
3rd March 1950 in order that the Court and Counsel might have before them a 

40 then recent decision of the Court of Appeal for Eastern Africa upon the 
point (E.A.C.A."No. 55/49) the report of which was not then available. 
At the adjourned hearing on the 3rd March 1950 the Bespondents' Counsel p- 6. 
withdrew his objection to the jurisdiction and the Acting Judge expressed 
himself as satisfied upon the authorities as they then stood that the Court 
had jurisdiction.

23. The action was tried on the merits by Mr. Justice Connell on the p. 6, i. 30 ; p. is, 
28th and 29th November 1950 and on the 12th December 1950 he delivered L 6- „„pp. 18-20. 
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p. 18,1. 23. 
p. 19,11. 27-39.

pp. 22, 23.

pp. 24-33. 
pp. 24-29,1. 5.

pp. 34-52.

pp. 38-52.

p. 41,11. 28, 29.

p. 44,11. 27-35.

p. 44,1. 36 ; 
p. 51,1. 21.
p. 44,11. 37-61.

p. 45,11. l-i5.

a reserved judgment in favour of the Appellant and ordered that the 
Eespondents deliver vacant possession of the said premises to the Appellant 
and pay mesne profits and costs.

24. The learned Judge found all the disputed facts in favour of the 
Appellant. In particular he found (1) that the said premises were 
originally let to the first Respondent only ; (2) that the Appellant did 
not accept the second and third Eespondents as his tenants or sub 
tenants ; (3) that the first Bespondent in breach of the obligations of the 
tenancy agreement erected or caused to be erected an unauthorised 
structure and parted with possession of the said premises ; and (4) that 10 
no new contractual tenancy was created between the Appellant and the 
first Eespondent by implication from the acceptance of rent.

25. By a Memorandum of Appeal, dated the 29th December 1950, 
the Eespondents appealed from the judgment of Mr. Justice Connell to 
the Court of Appeal for East Africa. The more material grounds contained 
in the said Memorandum are as follows : —

"5. The Learned Judge did not direct his mind properly to 
" the question that acceptance of rent after notice to quit from a 
" non-resident tenant operates as a waiver of forfeiture and notice 
" to quit or creates a new tenancy with the occupying persons. 20

"6. The Learned Judge when ordering that vacant possession 
" of the premises should be given did not direct his mind as to the 
" reasonableness of such order.

"7. The Learned Judge was wrong in ordering second and 
" third Appellants to vacate the premises as the said two Appellants 
" had lawfully become sub-tenants of Appellant No. 1 before he 
" became a statutory tenant, if at all."

The reference to Appellants in paragraph 7 refers of course to the 
Eespondents to the present appeal.

26. The Appeal was heard by the Court of Appeal for Eastern 30 
Africa on the 15th, 16th and 19th March and on the 1st and 2nd May 
1951. The Court of Appeal heard full argument as to the merits of the 
appeal but expressed no view with respect thereto. It allowed the appeal 
with costs on the ground that the effect of the 1949 Ordinance coming into 
operation was retrospectively to dispossess the Supreme Court of Kenya 
of jurisdiction to proceed further with the suit then validly instituted beforeit.

27. The leading judgment was delivered by Justice of Appeal 
Lockhart- Smith. Having reached the conclusions that the question was 
not concluded by binding authority and that the local legislature has 
constitutional authority to limit the jurisdiction of the Supreme Court 49
(whioh laat oonoluaion tho Appollant not dioputo) he then turned to
the construction of the 1949 Ordinance. After referring to the definition 
of " Court " in Section 2 (1) thereof and after reciting the terms of 
Section 31 thereof the judgment then proceeds as follows : —

"... It is common ground that subsection (1) ousts the juris- 
" diction of ' the court ' — i.e., of subordinate courts of the first
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" class—in cases such as this, because, by section 5 (1) (/) ' power ' 
" to make orders for the recovery of possession and for the payment 
" of arrears of rent is ' specifically conferred ' on the Central Board 
" in its area within which the premises the subject of the suit are 
" situated.

" The difficulty arises on the proper construction of sub- 
" section (2). Mr. Somerhough submits that the Supreme Court 
" derives its jurisdiction from the Order in Council, and that, quite 
" apart from the Ordinance, it has jurisdiction to make orders for 

10 " the recovery of possession as under, for example, Order 20, r. 12, 
" of the Civil Procedure (Revised) Eules, 1948. There is nothing in 
" subsection (2) which expressly ousts the jurisdiction of the Supreme 
" Court, and nothing from which such ouster must necessarily be 
" implied. On the contrary, the mention of the Supreme Court in 
" the subsection clearly indicates that the jurisdiction of the 
" Supreme Court is to continue. Mr. Nazareth adopts these 
" arguments.

" Mr. Bhandari maintains that the jurisdiction of the Supreme 
" Court to entertain proceedings under the Ordinance is ousted in

20 " areas in which the Central Board or the Coast Board have 
" jurisdiction. Subsection (2) of section 31, he submits, does not 
" have the effect of preserving the jurisdiction of the Supreme 
" Court in such proceedings in such areas. It merely provides that 
" a person who takes proceedings in the Supreme Court which he 
" could have taken in ' The court'—i.e., a subordinate court of the 
" first class-—shall only be entitled to recover costs on the subordinate 
" court scale. A person could bring proceedings under the Ordinance 
" for recovery of possession and arrears of rent in a subordinate 
" court of the first class in an area where no Bent Control Board

30 " had been established, or in any area where a Board other than 
" the Central Board or Coast Board had been established, such other 
" Boards not having had specifically conferred upon them the power 
" to entertain such proceedings (see section 6 (4)). But in the 
" areas served by the Central Board or Coast Board, a person could 
" not bring such proceedings in a first class subordinate court, 
" because, by section 31 (1), as read with section 5 (1) (/) the 
" jurisdiction of first class subordinate courts is taken away. The 
" only intelligible construction to be put upon subsection (2) of 
" section 31 is, therefore, Mr. Bhandari submits, that it relates only

40 "to the position where it is possible to institute proceedings either 
" in the Supreme Court or in a first class subordinate court. It 
" cannot have any relation to the position where it is impossible to 
" bring the proceedings in a first class subordinate court, as is the 
" case in areas served by the Central or Coast Boards. If it had 
" been the intention to penalise in costs persons who brought 
" proceedings in the Supreme Court which they could have brought 
" before the Board, the words ' or before the Board' would have 
" been inserted after the words ' in the court,' and the omission to 
" do so reinforces the argument that the Supreme Court's jurisdiction

50 "is ousted in areas served by the Central or Coast Boards . . .
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P-*!j'}-jj1; " In respect of premises in the areas of the Central and Coast 
p' ' ' " Boards, however, no person can bring proceedings in a subordinate

" court of the first class as to which jurisdiction or power is 
" specifically conferred on the Board. He can bring them before 
" the Board, but if the arguments of Mr. Somerhough and 
" Mr. Nazareth are correct, he can also, at his option, alternatively 
" bring them in the Supreme Court in every case. If this is so, 
" then the somewhat remarkable result appears to follow that in 
" all cases he can recover costs on the Supreme Court scale. The 
" Central or Coast Boards, however, in proceedings brought before 10 
" them, may award the costs of such proceedings and direct them 
"to be taxed upon the Supreme Court scale or upon the scale 
" applicable to a subordinate court (section 5 (1) (M)). It might well 
" happen therefore that, once this position became generally 
" appreciated, every landlord seeking recovery of possession and 
" arrears of rent in respect of premises in the areas of the Central 
" and Coast Boards would automatically bring his proceedings in 
" the Supreme Court, so as to avoid the risk of being awarded costs 
" on the lower scale only, with the result that the Supreme Court 
" would be the sole tribunal actually deciding proceedings under 20 
" the Ordinance in respect of such premises, and that the Central 
" and Coast Board themselves would remain in idleness. It seems 
" to me that Mr. Bhandari is on firm ground in suggesting that it 
" is a necessary implication that the legislature cannot have intended 
" such a result."

P. 47,1.4; 28. The learned Justice of Appeal reinforced the above argument 
P. 48,1.37. jjy a reference to Section 16 of the 1949 Ordinance and to the matters 

therein referred to the discretion of " the Central Board, the Coast Board 
" or the courts as the case may be." In his view there was nothing in 
the context to extend the meaning of the expression " the court " which 30 
accordingly means a subordinate court of the first class as defined by 

P.48,11.26-37. Section 2 (1) of the Ordinance. "If, then, it be accepted," the learned 
Justice of Appeal continued, " that the restrictions imposed by Section 16 
" of the 1949 Ordinance do not apply to the Supreme Court, and if, as 
" Mr. Somerhough and Mr. Nazareth contend, the Supreme Court has 
" jurisdiction under the Ordinance, absurd results follow. No landlord in 
" his senses would bring proceedings for recovery of possession of controlled 
" premises and for payment of arrears of rent before the Central or Coast 
" Boards in their areas if, by bringing his proceedings in the Supreme 
" Court, he could put forward his claim without any restrictions. All such 40 
" proceedings would naturally be brought in the Supreme Court, the 
" objects of the Ordinance would be defeated, and it would become entirely 
" meaningless. Mr. Bhandari is fully justified on this ground alone, in my 
" opinion, in submitting that by necessary implication the jurisdiction of 
" the Supreme Court is ousted."

P. 49, i. si ; The learned Justice of Appeal then dealt with the argument that since
P. so, i. 38. ^e grg^ Respondent had ceased to reside in the said premises and had

thereby ceased to be entitled to the protection of the 1949 Ordinance the
action was not an action subject to the provisions of the Ordinance but a
common law action for trespass as was held in Joslowitz v. Burstein [1948] 50
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1 K.B. 408 in respect of the comparable provisions of the English Eent 
Eestriction Acts. He distinguished the above authority on the ground 
that there was no reference to the Eent Eestriction Acts in the pleadings 
in that case whereas in the present action the pleadings refer to the 1940 
Ordinance.

Finally the learned Justice of Appeal held that the 1949 Ordinance p. si, 1.1; 
was retrospective in its effect so as to "destroy not only the cause of action p- 52> 1- 30- 
vested in the Appellant by his Plaint at the date of its coming into 
operation but the jurisdiction of the Supreme Court to proceed further 

10 with the case. He considered the provisions of Section 13 (3) of the 
Interpretation and General Clauses Ordinance, Cap. 1, which provides 
(in effect) that where an Ordinance repeals any other enactment then 
unless the contrary intention appears the repeal shall not affect any legal 
proceedings in respect of any right or liability acquired or incurred under 
any enactment so repealed, but came to the conclusion that Section 35 
of the 1949 Ordinance by declaring that the 1940 Ordinance had continued 
in full force and effect until the commencement of the 1949 Ordinance 
thereby showed such a contrary intention as is mentioned in Section 13 (3) 
aforesaid.

20 29. The President delivered a judgment in which he dealt at length pp-34-37. 
only with the question as to whether the Court was bound by authority 
to hold that the Supreme Court had jurisdiction and in other respects 
adopted the judgment of the learned Justice of Appeal and Mr. Justice 
Thacker did not deliver a separate judgment but agreed with the judgment P- 37> u- 44~47- 
of his brethren.

30. The Appellant contends that the Court of Appeal completely 
misconstrued Section 31 of the 1949 Ordinance. Section 31 closely follows 
in its language Section 17 (2) of the English Increase of Eent and Mortgage 
Interest (Bestrictions) Act 1920 and is like such last subsection an enabling

30 section conferring jurisdiction and not restricting jurisdiction. The words 
"as to which jurisdiction or power is not specifically conferred by this 
Ordinance on the Board " limit the area within which the Court's juris 
diction is enlarged but do not limit that jurisdiction itself. Accordingly 
within the area of the Central and Coast Boards the Court continues to 
have its ordinary jurisdiction of a limited amount in respect of property 
up to a value of 1,500 or 3,000 shillings as the case may be but not the 
unlimited jurisdiction conferred in other areas by Section 31 (1). Upon 
this construction (which the Appellant submits is the correct grammatical 
construction of the language used) the difficulties felt by the Court of

40 Appeal as to recovery of costs under subsection (2) of Section 31 vanish. 
If in the area of the Central Board the Appellant has a claim of limited 
amount he has a choice of proceedings either before the Central Board, 
the subordinate court or the Supreme Court and if he takes proceedings 
before the Supreme Court he will be penalised in costs. If he has a claim 
above the limit of the jurisdiction of the subordinate court then he has a 
choice either of the Central Board or of the Supreme Court and since his 
claim is ex Tiypothesi a substantial one he will not be penalised for bringing 
proceedings in the Supreme Court.

55618
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31. The Appellant further contends that even if contrary to the above 
construction the subordinate court has no jurisdiction in the area of the 
Central Board the section does not show a sufficiently clear intention to 
oust by implication the jurisdiction of the Supreme Court. It is not 
reasonable to suppose as does the learned Justice of Appeal that every 
litigant would necessarily prefer the Supreme Court as a tribunal to the 
Central Board. A landlord seeking recovery of his premises from a tenant 
may desire to limit costs both because he is not certain of succeeding and 
also because he may not be certain if he does succeed of recovering the 
costs from the defendant. Nor does it follow that a successful litigant in 10 
the Supreme Court must necessarily recover his full costs upon the Supreme 
Court scale. The Court has a statutory discretion as to costs and if it 
thought proceedings ought more appropriately to have been brought before 
the Central Board would presumably find no difficulty in reflecting its 
opinion in its order as to costs.

32. The Appellant further contends that the argument of the Court 
of Appeal as to ouster of jurisdiction based on Section 16 of the 1949 
Ordinance is fallacious in that it proves too much. The only logical 
conclusion from such argument is that the Supreme Court has no jurisdiction 
under the Ordinance. But it is clear from Section 31 (2) of the Ordinance 20 
that at any rate in areas outside those of the Central and Coast Boards 
proceedings can be brought under the Ordinance in the Supreme Court. 
In the phrase " the Central Board or the Coast Board or the court as the 
case may be " where they occur in Section 16 of the Ordinance the words 
" as the case may be " show that the preceding list of tribunals is intended 
to be exhaustive and to include all tribunals before which proceedings can 
be brought under the Ordinance. The Appellant therefore contends that 
the above considerations provide a sufficient context to take the words 
" the court " out of the statutory definition contained in Section 21 (1) of 
the Ordinance and to restore to them their natural meaning of any court 30 
of law. It is perhaps significant in this connection that Section 16 of the 
Ordinance is based upon Section 11 of the 1940 Ordinance in which the 
words " the court " mean either the Supreme Court or a subordinate court 
of the first class.

33. Upon the question whether if (contrary to the contention of the 
Appellant) the 1949 Ordinance ousted the jurisdiction of the Supreme Court 
it did so retrospectively in respect of proceedings already pending at the date 
of the commencement thereof it is material to refer to two recent decisions 
of the Court of Appeal in England Hutchinson v. Jauncey [1950] 1 K.B. 574 
and Jonas v. Eoseriberg [1950] 2 K.B. 52 neither of which was cited to the 40 
Court of Appeal for Eastern Africa. In both these cases it was held that 
the Landlord and Tenant (Bent Control) Act 1949 had a retrospective 
effect so as to alter the rights of parties to litigation pending at the date of 
its commencement. These cases are exceptions therefore from the general 
principle of English law that when the law is altered during the pendency 
of an action the rights of the parties are decided according to the law as it 
existed when the action was begun. In neither case was it suggested by 
the Court that this principle can be displaced except by express words or 
necessary intendment from the language of the amending Statute. 
Section 10 of the Landlord and Tenant (Bent Control) Act 1949 contains 50
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express provisions as to the retrospective effect of that Act and it was held 
in the above two decisions that upon the true construction of this Section 
the rights of parties under pending actions were not excepted from the 
operation of these retrospective provisions but included therein by necessary 
intendment.

34. The Appellant contends that a similar construction cannot be 
rightly applied to the provisions of the 1949 Ordinance. The 1949 p. si, n. 1-21. 
Ordinance is not an Ordinance only affecting matters of procedure (as was 
contended by the Eespondents in the Court of Appeal) but plainly affects

10 vested rights. It is a very strong thing to oust the jurisdiction of a 
superior court in the middle of proceedings which it is in the course of 
hearing and if not done in express words can only be done by necessary 
intendment. There is nothing in the 1949 Ordinance upon which such 
necessary intendment can be founded. The Court of Appeal for Eastern P- 52> u- 2°-26- 
Africa relied upon the provision in Section 35 of the 1949 Ordinance which 
declares that the 1940 Ordinance has continued in full force and effect 
until the commencement of the 1949 Ordinance. These words were 
presumably inserted to remove doubts as to whether the 1940 Ordinance 
had expired upon the cessation of hostilities between the United Kingdom

20 and its enemies in view of the provision in Section 20 (1) thereof that the 
Ordinance " shall continue in force during the war and one year after 
" the end of the war." It would be wrong therefore to base any implication 
as to pending litigation upon the entirely colourless provisions of Section 35 
of the 1949 Ordinance.

35. On the 27th June 1952 the Court of Appeal for Eastern Africa ?• 56 - 
granted final leave to appeal to Her Majesty in Council.

36. The Appellant therefore humbly submits that this appeal should 
be allowed and that the Order of the Court of Appeal for Eastern Africa 
should be reversed and the judgment or order of Mr. Justice Connell 

30 restored for the following among other

REASONS.
(1) BECAUSE it is a principle of statutory construction 

that clear words are required to oust the jurisdiction of 
a superior court.

(2) BECAUSE for the reasons stated in paragraphs 30, 31 
and 32 hereof no such clear words are contained in the 
1949 Ordinance.

(2A) BECAUSE the jurisdiction of the Court derives from 
Section 4 of the Kenya Colony Order in Council 1921

40 (S.B. & 0.1921 No. 1135) which provides that such Court
shall have " full jurisdiction civil and criminal over all 
" persons and over all matters in the Colony " and any 
attempt by the local legislature to curtail such jurisdic 
tion is contrary to the provisions of Section 2 of the 
Colonial Laws Validity Act 1865 and ultra vires.

(3) BECAUSE if contrary to the Appellant's contention the 
effect of the 1949 Ordinance was to oust the jurisdiction 
of the Supreme Court of Kenya in respect of the area 
within the jurisdiction of the Central Board nevertheless
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for the reasons contained in paragraphs 33 and 34 hereof 
such ouster was not retrospective with respect to pending 
litigation.

(4) BECAUSE since the first Respondent had at the date of 
the Plaint left the said premises and thereby lost the 
protection of the 1940 Ordinance (and consequently 
also of the 1949 Ordinance when it came into opeiation) 
and since the second and third Eespondents were at all 
material times trespassers as against the Appellant the 
action was not one in which the Appellant required to 10 
rely on the provisions of the said Ordinances but was a 
common law action for possession in respect of which the 
Supreme Court of Kenya in any event retained 
unimpaired jurisdiction.

(5) BECAUSE if the Supreme Court of Kenya had jurisdiction 
to hear the case the Appellant was entitled to possession 
of the said premises as against the first Respondent 
because the first Respondent had ceased to reside there.

(6) BECAUSE if alternatively the first Respondent was a 
statutory tenant the Appellant was entitled to possession 20 
against him pursuant to the provisions of either 
Section 11 (1) (a) of the 1940 Ordinance or of 
Section 16 (1) (a) or (i). of the 1949 Ordinance.

(7) BECAUSE Mr. Justice Connell was right upon the evidence 
in holding that after the expiration of the said Lease 
no fresh contractual tenancy in favour of the first 
Respondent ought to be implied from the acceptance 
of rent from him.

(8) BECAUSE the first Respondent is estopped by the letters 
written by his advocates mentioned in paragraphs 12 30 
and 14 hereof from alleging that he was a contractual 
tenant.

(9) BECAUSE the Respondents did not plead a contractual 
tenancy other than that created by the said Lease in 
their Defence and it is not therefore open to them to 
allege the same.

(10) BECAUSE alternatively if the Respondent was a 
contractual tenant such contractual tenancy was validly 
determined by the notice contained in the letter mentioned 
in paragraph 13 hereof. 40

(11) BECAUSE if the Respondent was a contractual tenant 
such tenancy must have been upon the terms of the said 
Lease and the first Respondent having broken the 
covenants of the said tenancy by parting with the 
possession thereof and erecting an unauthorised structure 
the Appellant was entitled to re-enter upon the said 
premises pursuant to the power of re-entry contained 
in the said Lease.
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(12) BECAUSE the Appellant was entitled to possession 
of the said premises as against the second and third 
Bespondents since there was no evidence that they had 
acquired any interest in the said premises but they were 
as against the Appellant trespassers.

(13) BECAUSE if alternatively the said premises were sublet
by the first Bespondent to the second and third
Bespondents or either of them such sub-letting was
unlawful and without the knowledge or consent of the

10 Appellant and such unlawfulness was not waived by him.
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