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MR. FILLMQRE: alien your Lordships adjourned, I was at page 223 
I had finished the main part of the judgment of the late 
Mr.Justice Dysart. At line 29 he says: "The third important 
question is whether the City is estopped by its conduct oar 

ree judicata from now contending that the covenant was 
"res^ the company. w

MB, CABSKJKj May I intervene to say, ray Lords, that that is not a 
point that we took in the Supreme Court and it is not a point 
that we are taking here.

MR. FILLMOHS: I do not think that 1 need read the rest of the
judgment of Mr. Justice Dysart, as regards res 4udioatar "because 
it was not pressed in the Supreme Oourt and it is not dealt 
with in the judgment of the Supreme Oourt. If counsel for the 
respondent should deal with it, I can say something in reply.

YISGOAJiiT SIMOH: Do I understand the argument at one time to have 
been that, however bad their point may have been and whether 
this is to be regarded as a ooraaon law company or a statutory 
company, still the present appellants, in view of their past 
conduct, could not rely on those arguments? fh*t was the point, 
was it?

MR. FILLMOIIE; Yes, my Lord.

MR. OARSON: Mr.Justice Dysart put it there, and he is saying 
something to the same effect*

VISCOUNT SIMQH: You do not rely on that argument?

MB. 0ARSCM; I do not rely on the argument put at page 223* line 
29.

VI3GGUHT SIMON: It was aot pressed in the Supreme Court? 

ME. QARSON: Mo* ray Lord*

MB. FXLLWORE: I think that I Might then pass to the jud&aent of 
lax. Justice Adamaon, at page 229.

MR. CARSOUs I should perhaps add this, my Lord: We have a
res judioata point, which is a different point, which is not 
d«alt with in that section of the judgment. It is referred to 
in Reason 5 of our Case. The reference to the case is 1900 
Supreme Court Reports, and not 1930*

LORD COHEN: That Reason is directed to the Question of the validity 
of the exemption?

MR.FILLMQRB! Yes, my Lord,

VISCUJKT 8BIC3J: That ie not dealt with in the judgaent of Mr.Justice 
Dysart?

MR. CARSON: Ho, my Lord.

YISCQUHT SIMGK: Was the argument presented to him? The argument f 
I understand, is that the Canadian Pacific Railway Company say 
that there has already been a decision in the Supreme Oourt that 
they are exempt.

MB. FILiMOHS: Yes, my Lord. In the oase that is referred to is
Reason 3 the position was taken by the City of Winnipeg that the 
statute of 1883 only validated the issue of the debentures, but 
it is apparent, we suggest, from the reasoning in the Supreme



OH. 3.

Oourt that the validity of the exemption was raised. That ie 
the question: as to Aether the 1883 Statute went to the whole 
by-lav. The Supreme Oourt held that the 1883 Statute applied 
to the entire by-law, which included the exemption.

VISCOUNT SIMON; we shall ocme to that in time.

MB. FILLMORE; Coming to the judgment of Mr. Justice Adamson, the 
first page is really a review of some of the facts and the 
statute. I do not think that I need road those again, because 
they hare been read to your Lordships. At line 42 he says: 
"In the Bonanza Qfceck cage, there were similar supposed 
restrict ions and 'Their Lordships construe as enabling - and 
not intended to restrict the existence of the company to what 
can be found in the T?ords of the Act as distinguished from the 
Letters Patent 1 . Even if these words were held to be words of 
limitation, the doctrine of ultra vires does not apply because 
the only remedy ie in the hands of the Grown ; for the Great Seal 
of Oanada is on the document. This appears to be conclusive.

"The argument advanced against such a conclusion is that 
it ia in conflict with the intention of Parliament and that the 
affixing of the Great Seal was 'accidental, unnecessary and 
unauthorised1 . There is nothing to support such a view. The 
facts are entirely the other way. Section 2 of 1381 44 Victoria, 
Chapter 1, says: 'for the purpose of incorporating. . . the 
Governor may grant to them. . . a charter conferring upon them 
the franchises, privileges. ... * The only way in which the 
Governor could grant a charter was under the Great Seal. It 
cannot be held that the use of the Great Seal was either 
'accidental! unnecessary or unauthorised, 1 or contrary to the 
intention of Parliament. The use of the Great Seal not being 
unauthorised, * the King's prerogative cannot be restricted oar 
qualified save by express words or by necessary intendment* :
per Viscount Sankey in British Qoftl Corporation, y» Th 
There are no qualifications, either eacpres&ea or impiiea/aBd 
there is nothing to indicate that the company was not to have 
unrestricted powers.

"Apart from whether the company is a statutory company or a 
common lav/ company, -the expressly enumerated powers give the 
company authority to make the agreement and execute a binding 
bond. I refer again to Section 4, Chapter 1, Statutes of 
Oanada l86l, already quoted, and emphasise the significance of 
the last «satence of that section. "

LORD CGHENi That is a wrong reference. It is not a section of 
the Letters Patent at all?

MB. FILUIOKS: No; it is Section 4 of the charter. "It is an
historic fact that financing the building of the Canadian Pacific 
Railway and, in the early days, making it pay. were matters of 
great difficulty and public concern. The statutes of those years 
show that provincial and municipal agreements with railroad* were 
not uncommon. See Mr. Justice Gordon in Reference re Taxation 
of the Canadian Pacific Railway. It is apparent that to locate 
the main line and shops where they v/ere free from taxation was 
important in carrying out the enterprise. Power to make this 
agreement is given by Section 4tt - he again refers to Section 4 
of the statute - "as certainly and as clearly as is possible 
without specific referenc* to the agreement. Power to make the 
contract was one of the 'sufficient powers to enable them to 
out the foregoing contract 1 : Section 21 (l8Sl) 44 Victoria. 
Chapter 1. It could not be held that, because such a special 
transaction as this agreement is not specifically mentioned, 
power to enter into the agreement and give a binding bond
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was not 'reasonably incidental* to such power*: 
Lord Maonaghten in Attorney-General v. Mersey Railway. 'This 
doctrine (ultra vires) ought to be reasonably,, and not 
unreasonbly, understood and applied, and that whatever may 
fairly be regarded as incidental to, or consequential upon, 
those things which the legislature has authorised, ought not 
(unless expressly prohibited) to be held, by judicial 
construction, to be ultra vires'* Lord Selborne in Attorney- 
general v. Great Eastern Railway Company.

"This finding makes VKhitby v. Grand Trunk Railway Company, on 
which the City greatly relied, inapplicable. That decision 
turned on the interpretation of the statutory powers of the 
company.

H It follows that the company did have the constitutional 
authority to make the agreement with the City set forth in 
by-law 146. The company did have powers enabling it to give a 
valid and binding bond as required under that agreement*

"It was submitted that the company, being a public utility, 
chartered and subsidised as a national enterprise,and for the 
public good, did not have povmxa enabling it to either deal 
with its property or to enter into an agreement which fettered 
or incapacitated it from carrying out its objects and discharging 
its public duty. The principle is well stated in Blrlcolale 
District Kleotrio Supply Company Limited, v. SouthPort 
Corporation, by Lord Birkenhead at aage 36A;». . .if a 
person or public body is entrusted by the legislature with 
certain pousers and duties expressly or implied! y for public 
purposes, those persons or bodies cannot divest themselves of 
these powers and duties. They cannot enter into any contract 
or take any action incompatible with the due exercise of their 
powers or the discharge of their duties.'

"In Town of Eastview v. ,The Boraan Catholic Spispopal 
0,o_r|>Qr1a1 t3.Qn ojf "Of.tjg^i. Chief Justice Muloofc stated the 
proposition as follows: *By this section, the legislature 
conferred on the plaintiff corporation the power in perpetuity 
of passing by-laws prohibiting the interment of the dead 
within the municipality, and therefore the corporation is 
unable by any contract to divest itself of such powers or to 
abridge them. They were entrusted to it for the public good, 
and the municipality must always be in a position to exercise 
them when the public interest so requires'. Montreal Park 
& Island Railway Company v» Chateauguay & Northern Hailway,

Corporation v. H. Leetham & Sons Limited, and othcYork Corporation v. H. Leetnam & Sonslornited, and other cases 
are to the same effect*

W I am unable to find that this principle has ever been 
applied to a corporation with a Royal Charter. It is a phase 
of the doctrine of ultra vires. In principle, it is difficult 
to see how it oould apply to a company with a Royal Charter. 
Even if the principle of these oases does apply to the plaintiff 
eompany, the facts do not support the contention*

"The terms of the agrdsment which are said to denude the 
company of powers essential to forever efficiently operate the 
railway are (1) to forever run its main line through the City, 
and (2) to forever maintain its main workshops within the 
City limits." After I have finished reading the jud&aents, I 
will want to say a word, or tw> about the "main line* there. I 

think that there may be a little misapprehension. "At that tiros 
(prior to the agreement) the terminals of th© divisions of the 
railroad and the main line were provisionally located. 
According to those preliminary plans, the terminal point in



Manitoba was &t Belkirk and the main line was located some 
miles north of Winnipeg. The citizens of Winnipeg offered the 
company substantial inducements to come to Winnipeg, as is shown 
by the agreement. By Section 13 of the agreement between 
the Syndicate and the Government - which is recited in the 
charter - the company had the 'right subject to the approval 
of the Governor in Counoil to lay out and locate the line of 
the railway. ' The main line had to be located, and the shops 
and cattle yards would naturally be located on the main line. 
The main line of a railroad, when once located, is not likely to 
be moved. Railroad shops axe not usually inoved from place to 
place. The raain line, the shops and the yards, have been in 
Winnipeg for 67 y

"It is significant that it is not suggested that the 
company hae not efficiently and effectively operated the railroad 
these many years. So far as the evidence in this case showo, 
so far as the e^erienoe of the years indicates, the main line 
and the shops are raoet advantageously located. It is not 
submitted that either the raain line or the shops could be better 
or more usefully located elsewhere. As the years go by these 
works seem permanently and solidly established in their present 
locations. We are asked to assume some imaginary and unforeseen 
catastrophe, some emergent circumstance or condition which would 
require that the raain line and shops be moved away from Winnipeg, 
The argument is that because the main 5-ine and shops cannot, 
under the agreement, be uioved in such a contingency, the 
company has denuded itself of powers necessary to efficiently and 
effectively run the railroad.

"There are two answers to this argument. In the first 
plaoe, it cannot be assumed that there will be such changes that 
the railroad cannot be efficiently and effectively operated with 
its raain line und shops in their present locations.

"The second answer is that the ootapany agreed to do 
something vhioh under its charter it was required to do, not 
something 'incompatible v;ith the due exercise 1 of its powers. 
In the oases cited, the companies agreed not to do something 
which under their charters they possibly might, in the public 
interest, be required to do. The important thing is that the 
company did what it was required to do. This is the distinction 
between what was agreed to by the company, in the agreement under 
consideration, and the facts in the cases relied on by the City." 
That is an argument that I will have to most.

"I am not overlooking the fact that in 1903 the company 
established its enlarged shops three or four city blocks west of 
the old exfcy limits, in the added area. From that it cannot be 
concluded that in order to operate the railroad they were obliged 
to move the shops; nor does it mean that it was impossible for 
them to continue within the old city limits. It was clearly 
a matter of convenience and economy. Should circumstances arise 
which require the main line or the shops to be moved away from 
Winnipeg, the only recourse the City would have would be an 
action for damages on the bond and covenant. The legal 
consequence would be that the company would be liable for what 
damages the City could prove, but the company would not have 
denuded itself of essential powers to operate the railroad.

"The argument that the company has denuded itself of 
essential powers fails on the facts. The agreement set forth 
in by-law 148 is binding and the bond given by the company in 
pursuance of the agreement is valid".

I think that the balance of the judgment deals with other 
subjects and therefore I can now turn to the judgments handed
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down. In the Supreme Court of Canada, which commence at page

LORD TUCKKH: Before you go to the judgments of the Supreme Court, 
to what is the learned judge referring where at page 232, 
line 35 he saya: "The second answer is that the company agreed 
to do something t&iioh under its charter it was required to do, 
not something 'incompatible with the due exercise 1 of its

MR* yiLLMOKS: By "The important thing is that the company did what 
it was required to do" I think that he means that they 
completed the contract. That is the only -tiling that I can gee. 
"The important tiling is that the company did what it was 
arequired to do", namely, it erected workshops.

MR, CARSQH: You were referring to the obligation to run the railway 
efficiently forever.

MR. TZLIIiORS: Ho. They had their workshops. He says: "In the 
cases cited, the companies agreed not to do something which 
under their charters they possibly might, in the public interest , 
be required to do"; that is, in the oaves cited they agreed to 
do something and it was held that they in some way fettered 
their statutory powers. Mr. Justice Adanison says! That is not 
the case here; the company did what it was required to do. 

. namely, it did build workshops and it still did complete the 
contract,

LORD OQKiSii: I thought that he was saying that the company, in order 
to carry out its contract, would have to build and maintain 
workshops. That is what it bound itself to do.

MB. F1LLMQHE: Yes.

LORD COHEM: I do not think it quite faces the point that was mad* 
against thorn; but there it is.

Mil. FILUiOHE: My submission is that they vient further than tfrey 
could. They went one step too far when they said ———

LORD OOHSli: - We jjill maintain them in a particular spot.
MR. FILLHORE: We will maintain them forever within the limits of 

the City.u
VISCOUNT SIMON: Your by-law Ho. 148, which begins at page 289 of 

the Record, on page 290 contains the provision that the 
railway company's property is to be exempt from taxation forever. 
That is what you challenge as not being proper?

MR. FILLMOHEJ Yes.

VISCOUNT SIMON: Supposing that at the date when you tried to put 
a tax on it the railway company was still properly performing 
its part of the contract, would not the exeraption from 
taxation forever, even if it be in itself going too far. 
operate up to the time that you were seeking to impose the tax?

MR. FILLMORE: My ansrvex to that is that, to start with, the
agreement was either a contract or not a contract. It had to be 
binding on both parties. I again turn to paragraph 8 at page 
293: "Upon the fulfilment by the said company of the 
conditions and stipulations herein mentioned", which relates back 
to sub-paragraph 3 of paragraph 4 on page 292, "by the said 
Canadian Pacific Railway Company all property now ovmed" and 
so forth.



TOCOUMT SIMCK: The Canadian Pacific Bailway Company did fulfil 
all the conditions and stipulations, did it not?

MR. FILLMORS: I submit not, for this reason: That they delivered 
a purported bond and covenant in the form, but our whole point 
is tliat, if it was u^tra, vires to make such a covenant, if it 
was not a binding document, if it imposed no obligation on the 
railway company, because they had no power to give it, the 
company did not fulfil the conditions and stipulations; in 
other words, paragraph 8 meant that we would get a valid bond 
and covenant; that we would get something binding on the 
company.

LORD 'fUCKEit; That may be right, but it strikes me as very remarkable 
if it is right: that, if the legislature chooses in its 
wisdom to say that a certain thing shall become law in a certain 
event and the event that it prescribes is that someone shall 
hand up a document in a certain form and the people do hand 
up the document in the fona prescribed, it can be said afterwards 
that the law has not become operative* It is not merely like 
a bargain between two people. It is a lawHwaking body enacting 
that something shall be the law in a certain event and then 
afterwards saying: The event has never taken place, because, 
although everything that we prescribed as required to happen 
has been done, the doottnent which was stipulated for turns out 
to be worthless; meanwhile, we have had the benefit of everything 
and nor; we shall say that the document that we asked for ia 
worthless.

MB. FILLMORK: With respect, I suggest that that view does not 
fully take into account the significance of the Act of 1883 
by the Province of Manitoba, which said that this by-law No.148 
is valid and binding on the Mayor and Council of the City of 
Winnipeg. That is as far as that statute went. It was a 
provincial Act. It could not affect the railway company. The 
legislature said: This by-law is binding on the City of 
Winnipeg. It is just aa valid as if the City ixad its Charter 
powers to pass it when it was enacted. Therefore we look at 
this by-law to see vjhat the agreement was betvreen the City and 
the railway company. The railway company say* We made an 
agreement and the terns of the agreement are shown in the by-law* 
The City has power to pass the by-la^ and they had power to 
enter into the contract ; but let us as sura© that the railway 
company did not have power to make such on agreement. Have 
you then got a contract? That is the situation, as I see it. 
The Statement of Claim ..-l. :,aw that the contract was entered 
into "ae-'r.-G-cr, the ::-:,ir>^*y company and the City and that the 
terns o;c tuc cci. tract tire shown in this by-law, we say that 
on a p •Vi.'ty uad power to enter into the agreement, but the other 
aid not. If it was ul.tra vires, it was a nullity.

LQHD GOHKN : You say that the Manitoba Act conferred powers on th® 
City, but could not enlarge the powers of the respondent?

MR. FlLLMOKr^' Mo, my Lord; it could not.

LOHD TUCKER: The Manitoba Act is a matter which has to be taken 
into account. It may be relied upon by each side possibly; but 
before we get to the Manitoba Act, just let us deal with the 
City of Winnipeg itself. It has legislative powers to pass * 
by-law and it says that in a certain event, if the company hand 
me a certain document, the by-law exempting than frari taxation 
shall take effect. Can it afterwards say: The very document that 
we had insisted upon as a condition to the by-law taking effect 
has been handed to us, but it is a document wiiich has no value?
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One goes round in a circle, X daze say*
MB. yXLLKOHE : I would eutait that we have to interpret an 

agreement by the v/ords used.
LOHD TUCKER: On top of that WQ get the Manitoba Statute, cm© 

of the purposes of which may have been to validate this 
particular point. Somebody may have realised that the Oity 
of Winnipeg had a completely worthless doc-nnent, but, as they 
were going to get great benefits under it, the Manitoba 
Statute validates the by-law.

MR. FXLLMGI&: No. The statute in the preamble^ recites: whereas 
doubts have arisen as to the powers of the Oity to pass the 
by-law.

LORD COH8B: I should doubt whether a Manitoba Statute anyhow, would 
have power to vary the powers of the Canadian Pacific Railway.

LORD TUOKJSR: Yes; but might they not have power to say: Although 
the Oity of Winnipeg has stipulated for a worthless document, 
none the less the by-law exempting them is to be effective?

UJU FILIMOKSl: I would sutomit not. It says that by-law Mo. 148 
is valid and binding on the City of Winnipeg.

LOHD 00HBH: I should think that it is imich moxe liitely that no 
one doubted at that time the powers of the Canadian Pacific 
Hail way, until at a later stage the City of Winnipeg chose 
to oast doubt upon it.

MR, FILLiaOBE: I think that that is no doubt the case: that somebody 
read this case of iiflaj.tby v. grand. Trunjc ^Railway ffiocipanj^ and got 
an idea.

LOHD A&BJXXH: If one looks at page 48 of the appendix, on which 
the Aot of the Province of Manitoba is set out, it would 
appear that half-way through paragraph 6 it validates, I should 
have thought, the undertaking of the company as well as the 
actions of the City of Winnipeg. It says at line 22: "By-law 
Ho»14S to authorise the issue of debentures granting by way 
of bonus to the Canadian Pacific Railway Company the sin of 
200tQQO dollars in consideration of certain undertakings on 
the part of the said company. 5I fhst is v»slidatecL I suggest, 
by the words: s be and the same are hereby declared legal". 
That siseely validates, not only the action and undertaking of 
the Oity of Winnipeg, but the action and undertaking of the 
Canadian Pacific Raii-#ay Company.

MR. HLLMOl'ls: It says "in consideration of several undertakings 8 -
LORD ASqurfH: If it validates by-law Wo. 140 and that by-law deals 

with both subject matters, surely both subject matters are 
validated, even apart from the language of the validating section?

MB. FILLMORS: The "undertakings'1 refer to the physical works to be 
constructed.

LORD AS&inTH: And their maintenance forever. 
MB. flLLMORK: Yes.
LOBD OAXBSY: Could a provincial statute affect a Dominion asmilway 

company?

MR. 7XLLUOHS: Ho, my Lord.



LORD OAKSET: Could it give it power?

MB. FILLMORE: No; it had no jurisdiction whatsoever over railway*.

LOHD CCUEN: I thought that Section 91 and. Section 92 read together 
made it plain that railway undertakings vre.ra under the 
jurisdiction of the Dominion and not of the province.

MH. yiLMQRE': Inter-proviiicial railways.

LORD A&iUITH: I XT&S referring to what this statute purported 
to do.

MR. CUHSCft: We are not suggesting that the Manitoba legislature 
had. any jurisdiction in relation to the Canadian Pacific 
Railway Company.

VISOOUHT SIMON: The question Tsrhich ia not quite clear to me is 
the question which I put to you. It is probably because I 
have not followed the documents; but at page 290 of the Record 
you see that by-law No. 148 professes to exempt the railway 
company's property from taxation forever. What I do not carry 
In ray mind is whether there is a subsequent by-law which 
professes to alter that.

MR. FILI&QHK: Mo, ray Lord,

VlSCOUlfi' SIM®: Then the situation mis that when the City of
Winnipeg can© and demanded tax from the Canadian Pacific Railway, 
the railway company had performed the consideration, in that 
it had given the bond and established its stations and yards in 
Winnipeg* so that for the tiiae being, at any rate, they had 
done that uhich they -were required to do?

MR. FILJJMORIS: Yas. perhaps I aid not fully appreciate you*
Lordship's question. In 1948 the City repealed or attempted to 
repeal by-law Ho.

VISOOUNT 8XMCH: ffhat is ishat I wanted to see.

MR. FURORS: That is to be found at page 368* V/e repealed it oar 
whatever the legal effect may be anil then attempted to tax.

VISOOUNT SIMON: I am obliged. That is the po sit ion that I had in 
mind.

LORD TUCKHR: The repeal has never been validated by provincial 
legislation?

MR. FILLMQRE: No, my Lord. I think that probably this is the 
situation. The City could perhaps repeal a by-law, but, if 
there is a binding contract, vje could not rescind the contract 
by repudiation, I do not go that far. we might repeal the 
by-law, but, if there were a binding obligation, if there were 
a contract - if there is anything in this point, the City cannot 
enter into a contract, but, if there ia a contract, of course 
vro could not rescind it the next day by repealing a by-law. I 
do not go that far; but I have to make the argument chat at the 
date when the alleged agreement was entered into in 1381 the 
railway company had no po-Ter to give the covenants which it had 
agreed to give.

LOHD OAKSiJY: I do not know that it much matters, but could you
repeal by-law Wo. 148 in face of the Manitoba Statute? You were 
bound by the Manitoba legislation?
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MR. FILliMOKK: The Act says that the by-law is valid and binding
on the Mayor and Council of the City of Winnipeg. I submit that, 
as stated in the case of Ontario iwer Company of lUaaara Falls 
v. Stamford, Corporation. which is 1916 Appeal Oases, the effect 
of that was merely to confirm che fact that the City had 
statutory pov?er to pass the by-law. It put the Oity in the 
same position as if the provincial statute giving power to the 
City had at the tine given the City poisrer to enter into 
suoh a contract. In. (to tar io Power Company of Niagara, Fall a v. 
Municipal Corporation of Stamford, reported in 1916.. l t Appeal 
Cases, page 529, Lord Buokmaster says at page 534 that in the 
following year, 1995* a statute was passed "entitled 'An Aot 
to confirm by-law Ho. 11 of the Corporation of the Township of 
Stamford 1 * This Act, after reciting the petition of the appellant 
company representing that by-law No. 11 of the municipal council 
should be confirmed and made legal and binding, in accordance 
with the intention and meaning thereof, contains in Section 1 
the following passage: 'By-law Ho. 11 of the Municipal 
Corporation of the Township of Stamford, set forth as schedule 
'A 1 to this Aot, is legalised, confirmed and declared to be 
legal, valid and binding, notwithstanding anything in any Aot 
contained to the contrary*. By-law Ho. 11 is then scheduled to 
the Aot.

"Now it is important to observe that the Aot does not 
purport to confirm any agreement whatever between the parties; 
it purports only to legalise and make binding the by-law, which 
was not legal and could not be made binding without statute, 
for the reasons that have been already set out".

I submit that that was the affect of the Aot of 1883, which 
declared that by-law Ho. 148 was legal and binding on the Mayor 
and Council of the City of Winnipeg.

VISCOUHT SIMON: Do you contend that, if the City of Winnipeg had 
made an agreement with the railway company that they would not 
put a tax on the railway company's property for five years if 
for five years the railway ran its main line through Winnipeg, 
that would have been ultra vires?

MR. yiLlMORE: It is difficult to say vrtiere you should draw the 
line. It may be a case of de rainimis non our at left, if you 
get down to too short a period; but it seaas to me that it gets 
almost to a question of onus. Let me put it taia way. v&ere 
you find a perpetual covenant that they will do something forever 
and maintain something, that is on the face of it something 
which is out of the ordinary course of business and it would 
put the onus on those who are upholding the power to show 
beyond doubt that the company had suoh power, when you get into 
that class of oase; but, if you get down to two or three years, 
that might be called an ordinary business contract or an 
ordinary business transaction.

VISQOUMT 8IMQH: You relv on the duty of the Canadian Pacific 
Railway so to conduct its business as to serve the public 
advantage and thst* own advantage, and the argument is that it 
could not be to tfcel? osrr. advantage to anchor themselves in the 
Oity of Winnipeg forever; but that argument would se«a squally 
to apply if they undertook tb anchor themselves there for five 
years or for five months.

MR. FILI&ORE: I appreciate the point; but it seems to me that there 
must be a dividing line aomev&ere between what might be called 
an ordinary commercial transaction, the sort of contract that 
directors or the managers of a company would enter into from day 
to day and from time to time, and on the other side of the lias
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you get a contract which, if they say: vte will maintain these 
works fore vex, if priiaa f^oie something that is outside the 
powers of the directors and beyond the powers of the company, 
unices there is something specifically in the charter giving 
them that power.

SIMON: Supposing that the bargain had "been that the 
Oity had said to the Canadian Pacific Railway Company: As long 
as you run your main line through vdnnipeg and as long as 1"* *» 
good railway management to do so, you shall be exempt from 
taxation, would that have been objectionable?

MR. FILLMOH&: I do not think so, my Lord, if that had been the 
by-law: As long as you keep your principal workshops here, we 
will not tax you; but I am looking at it from the other point 
of view. Hiat. however, is not the agreement. We cannot make 
a new agreement. The agreement was that, upon fulfilment of 
the conditions and stipulations herein before mentioned, you 
will be exempt; and I am submitting that the agreement which thej 
say that they entered into by the bond and covenant which they 
say that they got was never binding on the railway company, 
because they had no power to enter Into them.

Might I also mention that, for example, under the 
Consolidated Bailway Act, and even under the agreement, any 
railway company desiring at any time to change the location 
and so on of its line may do so. Once you agree to maintain 
important works for any considerable period in one locality 
it becomes a question of whether you have not agreed to give 
up something - agreed not to exercise some statutory powers.

I think that I might as well say here and now that there 
is a case of Birkdale District Sleotrio Supply Company Limited 
v«, Corporation of SouthPprft. which is reported in 1926 Appeal 
Oases, page 355 » in which it was held that the contract 
entered into by the Electricity Supply Company was an ordinary 
business transaction - one which the directors of the company 
had a right to enter into.

The question in this case, as I see it, is whether this 
was that type of contract or whether it falls within that line 
of cases where it has been held that it amounts to an attempt 
to fetter the statutory powers of the company.

The headnote to that case reads in part as follows: "By 
a supplemental deed of the same date, made without the approval 
of the Board of frade, the company agreed with the Birkdale 
Council not to charge higher prices than those charged in the 
adjoining borough of Southport. In 1911 the Birkdale District 
and the contractual rights and obligations of the Birkdale 
Council were transferred to the Southport Corporation, but the 
company still remained electricity undertakers in Birkdale.

"The company having recently begun to charge higher prices 
than the Corporation, the Corporation brought an action to 
restrain the company's breach of agreement. The company 
contended that the supplemental agreement was ultra yireg both 
under the SLectrio lighting Act, 1882, Section 11, which 
prevented them divesting themselves of their statutory po'-ser* 
without the consent of the Board of fra.de, and under the general 
law applicable to statutory undertakings: Held, that the 
agreement did not offend against the Electric Lighting Acts of 
1882 and 1909, and that it was not void at common law as being 
incompatible with the due discharge of the company's duties".

The question is: Is the contract between the railway company 
and the City of Winnipeg that kind of contract, or does it fall 
within the class of contracts which the courts have held to be

11
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beyond the powers of the company.

The Earl of Birkenhead reviews the facts and explains the 
nature of this contract, and at page 3&3 he says: "My Lords,
as I have already pointed out. these provisiona suggest rathe* 
an enforcement of the company's powers than a denudation of 
than. It ie the company trho proprjo yjgore are putting 
pressure on their consumers to aooept the flat rate in order 
to escape the demand based on the maximum system. It is the 
company who are to reduce the flat rate to the borough of 
Southport. It is the company who are to deliver to everyone 
of their customers the notice that he will be charged the 
raaximun demand unless he elects to be charged on the flat rate 
syatera. This arrangement may be terminated in four months. 
'fhe price charged by the borough of Southport to its customers 
is, no doubt, the price which this company deaires to force its 
customers to pay. That nay have been arranged with the 
Corporation of Southport. There nay have been a good comaereial 
reason for the plan, for instance, it nay have prevented. 
competition betiseon those tx?o sets of undertakers, v&at, 
in fact, the company doea is this: they say to their consumers - 
you rauet pay us the naxiarum prices which we are entitled to 
demand and be paid, but if you so elect you will only b* 
charged a flat rate within our limit which we are also entitled 
to b® paid. I am quite unable to see how the fact that the flat 
rate so offered for acceptance is the same as that demanded 
and taken in the borough of Southport amounts, on the p^rt 
of the company, either to an abandonment of their powers, or, 
to the commission of an act incompatible with the just and 
proper exercise of those powers. No evidence has been given 
that the proposed flat rate is oppressive, or that its 
exaction interfered with or checked uhe industrial success of 
the company.

On the next page we find a refer mice to the other class 
of case. His Lordship says: "The appellants have strongly 
relied on a well established principle of lar;, that if a person 
or public body is entrusted by the legislature with certain 
powers and duties expressly or irapliedly for public purposes, 
those persons or bodies cannot divest themselves of these powers 
and duties. They cannot enter into any contract or take any 
action incompatible with the due exercise of their powers or 
the discharge of their duties".

There is the situation, my l^rds. The question is: Into 
which class of case does this so-called agreement between the 
railway company and the City fall; is it an ordinary commercial 
transaction or is it a case such as is mentioned by L<>rd 
Sumner at the bottom of page 371, inhere he says: "There is. 
however, another aspect of the Ayr Harbour case which ought to 
be loyally recognised. It is certainly some ground for saying 
that there may be cases where the question of competence to 
contract does not depend on a proved incompatibility between the 
statutory purposes and the user, which is granted or renounced, 
but is established by the very nature of the grants or the 
contract itself".

That is the question: Does it come within the class of 
business contract which directors can make or is it apparent from 
the agreement, from the statute and from the circumstances that 
there is actual incompatibility between the obligations of the 
railway company and the contract which they have entered into?

In the case that is revie-ssed in the Birkdale case, the case 
of York Corporation v. Henry Leetham and Sons, it was held that 
the agreement was on its face beyond the powers of the company.

12



LORD ASQUITH: That case has been commented on, has it not, and 
qualified?

ME. FILLMQHS: YOB. It was criticised by Lord Swiner at page 374 
of the Bixkdale District case. He says: M Ia York Corporation 
v« JHengy Leethgm & Sops there were two navigations, both 
•rested in the Corporation of York, which appear to have differed 
aoaewhat in their incidents, the Quse Navigation and the Foss 
navigation. The original Act of 1726, which authorised the 
former* and he reviews the facts.

LORD CCKDEH: Before you leave the Southport Corporation case, there 
is a passage very much in your favour at page 375» where Lord 
Suanor says: "It ap ears to r;ie that no line can be drawn 
between the agreement now in question and any ordinary trading 
contract".

MB. FILLMORK: I was going to refer to that when it oisae to my 
argument. Lord Suonex says on page 374* *Mf Lords, with all 
respect to the learned judge, I am unable to adopt this 
reasoning. As I have said, it is no part of the intention of 
the legislature that the appellants should make a profit ox 
avoid a loss. If, again, the agreement is to be ultra vires 
at all, it must be ultra yir^s all through. In oases like 
"fck® 4yg Harbour case the land acquired under statutory powers 
was fettered in the undertakexe* hands from the time the 
agreement was made. In the present case the company's activities 
have not yet been and may never be impaired by the agreement 
at all* So far it may have been and probably has been safe and 
beneficial. How, then, can it have been ultra vires hitherto?* 
I would like to comment on that passage. I think that it is 
s» obiter d^otua and, after all, you cannot judge ultra vires 
by the result. Surely you cannot say: The agreement has been 
beneficial up to date; it has been profitable for the company 
and, therefore, it is intra vires: and then, if they make a 
bargain and it turns out to have been a poor bargain, you 
cannot say: It is ultra vires.

LORD QAKSEY: That seems to dispose of your observation, does it 
not. that de tainirais nofl ourat la/z would apply? It would mean 
thai it was ultra T^res from the moment that it was made and 
therefore could be set aside immediately.

ME. FILLJJOR&: 70S.

Than towards the bottom of the page, in the paragraph 
to which i.iy Lord Cohen called my attention. Lord Sunn ex says! 
"It appears to me that no line can be drawn between the 
agreement now in question and any ordinary trading contract, 
if the appellants are right in testing the validity of the 
contract by its ultimate and theoretic possibility of bringing 
upon them a crippling loss. I do not think that a speculation 
as to the possible effect of what they have done is a legitimate 
ground for relieving them from their bargain."

It seems to me that my position here is, first, that the 
respondent was in.capable of complying with the conditions 
precedent which axe laid do-sn by paragraph S of the by-law, 
which says: "Upon the fulfilment by the said company of the 
conditions and stipulations^ the company will be exempt from 
taxation.

LORD OAKSEY: vVhat would be the position supposing that the City
offered the exemption forever to the railway company? Could the 
railway company not accept it without an Act of Parliament, or 
could it go to the courts and get a dispensation?
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FILLMORE: I think that the Oity might say to the railway 
company: So long as you maintain your principal workshops in the 
City of Winnipeg, you will "be exempt from taxation.

LORD OAKSEY: Supposing that the Gity were to say: We want your 
works here forever and we will then give you an exemption 
forever. What is to be done then?

MR. FXLLMQRS: X find it hard to visualise that, because here you 
have a covenant on each side. If there is to tie a contract, 
each side must he bound. This by-law Ho.148 is, I submit, 
more than an offer by the Gity to the railway company.

LORD OAKSKY: You are suggesting that they made the offer and you
are saying that the Canadian Pacific Railway could not accept it?

MR. FILLMORE: I gay, if the offer was: We will exempt you from 
taxation forever, if you will agree to forever maintain your 
workshops in the Oity of Winnipeg, the railway company could not 
accept such an offer, because they had no power to give such 
an agreement.

VISCOUNT SIMOH: You say that it does not come within the idea of 
an ordinary trading contract?

MR. H&LMGBE; Yes.

VISGOUUT SIMON: I think that I follow the argument. Can we see 
what the other judgmenta are?

MR. FXLLMQRS; If your Lordship pleases. At page 57& we come to 
the judgment of Mr.Justice Locke in the Supreme Court of 
Canada.

LORD CQHEN: It starts at page 379 really, does it not, where he 
says I "The first question to be determined is raised by the 
plea in the Statement of Defence of the City of Winnipeg"2

MB. FILLMORE: I was going to say that perhaps I need not read
page 37^, because Mr.Justice Locke merely reviews the facts and 
refers to certain parts of the agreement. I thought that X 
might start to read at line 29 on page 377* He says: M vvhat 
was meant by the word 'charter' in this section was immediately 
made clear. On February 16, 1881, letters patent of 
incorporation under the Great Seal of Canada were issued 
incorporating the Canadian Pacific Railway Company. There is 
apparently no explanation as to why this procedure for the 
incorporation of the oompany was followed rather than that 
contemplated by the contract. While Section 4 of the Schedule 
referred to above indicated that the proposed oompany was to hav« 
the widest powers to enable it to carry out its undertaking 
and to take advantage of the various privileges and advantages 
which it was to receive from the Grown, it was perhaps 
considered advisable that it would be preferable to vest in 
the company the powers of a common law corporation restricted 
only in the matter defined by the contract and the Schedule 
rather than to enumerate those powers which it was to be 
authorised to exercise. But this is mere speculation* If, 
therefore, assuming that the powers of the company are only 
those which it would have enjoyed had the incorporation been 
by a special Act of Parliament, the contract entered into by 
it with the City of Winnipeg w&s beyond its powers, it would 
be necessary to determine a second question, i.e. are to whether 
the railway company has all the powers of the natural person.

"By its statement of claim, the railway company alleges11 so

14
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and so. I think that that Is all a recital of facts which 
has been made for us before. He refers to condition 0) of the 
by-law and then clause 8 of the by-law, "Upon the fulfilment 
by the said company" and so forth, which has already be cm read.

I think that, if it is agreeable to your Lordships, I can 
pass to page 379, line 11, where he says: "The first question 
to be determined is raised by the plea in the Statement of 
Defence of the City of Winnipeg that the railway company: 
'had no right, power or authority under its charter or otherwise, 
to make, or execute, or deliver such a bond and covenant', 
referring to the bond and covenant required to be given by the 
company under condition (3) above referred to, and by a further 
plea that the railway company was without po^er under its 
charter or otherwise, to agree to build within the City of 
Winnipeg, or at any other place, its principal workshops for 
the main line of its railway within the Province of Manitoba 
and to continue them forever.

"For the railway company, it is contended that the 
incorporation being by letters patent, under the Great Seal 
of Canada, it has all the powers of a natural person and that 
the doctrine of ultra vires does not apply to it and reliance 
is placed upon the judgment of the Judicial Committee in 
Bonanza Greek Gold Miuing Company v. The King. For the City, 
it is said that the powers of the City are those only which 
it would possess if incorporated by an Act of Parliament 
and that the principle stated in Aghbury Railway Carriage 
and Iron Company v. Richa applies.

"The learned Chief Justice of the Court of King's Bench 
was of the opinion that the railway company had all of the 
powers of a common law corporation 11 and then he reviews it.

In the next paragraph he says: "In the view I take of 
this matter, it is unnecessary to decide whether or not the 
Canadian Pacific Railway Company is vested with the powers of 
a common law corporation. I think that, if it be assumed fox 
the purpose of argunent that the powers of the company are 
simply those it would possess if the incorporation had been 
by statute and the terms of the letters patent contained in 
that statute, to enter into the bond and covenant was within 
those powers.

"By the contract of October 21, i860, which was approved and 
ratified by Chapter 1 of the Statutes of 1881, the contractors 
assumed the vast obligation of building the major portion of 
the proposed railvay through a country largely unsettled and 
following a route only generally defined and thereafter together 
with those portions of the proposed road to be constructed 
by the Government to: 'thereafter and forever efficiently 
maintain work and run 1 the railway, vfoile certain of the 
terminal points of the line then in part under construction were 
to be preserved, the company was to have the rit$ht. subject to 
the approval of the Qovexnor-in-Counoil, to lay out and looate 
the proposed line and advantage was taken of this provision by 
abandoning the propoaeu rouie ruiming generally westward from 
Selkirk and establishing the main line of the railway on a line 
whioh included the City of Winnipeg and changing the route 
through the mountains from the Yellow Head to the Kicking 
Horse Pass.

"By Section 21 of the contract, the company to be 
incorporated was to have 'sufficient powers to enable them to 
carry out the foregoing contract 1 end it was apparently realised 
that wide powers must be given to the proposed company to enable
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it to advantageously carry out its terms.
«It was. in my opinion, for this reason that Section 4 

of Schedule A to the contract was expressed in such wide 
language. It is clear that when the contract was signed, that ta 
proposed incorporation was to be by an Act of Parliament which, 
I think, explains the very broad powers described in paragraph 4« 
It would have teen quite unnecessary to particularise these 
powers in this manner had it been contemplated in i860 that the 
incorporation should be by letters patent under the Great 
Seal, without any restriction upon the powers which stioh an 
incorporation would have vested in the company.

"Vs/hatevet the reasons which led to the grant of letters 
patent and whether oar not it w&& intended by that Act to vest 
in the company the powers of a common law corporation, 
paragraph 4 of Schedule A was incorporated verbatim in the 
fetters patent. Thus, there was conferred upon the company 
by Section 4 of the letters patent all the powers necessary 
or useful to enable it to discharge its obligations under the 
contract*

"It \?aa, in ray opinion, for the railway company to 
determine the location of its principal workshops for the mala 
line of the Canadian Pacific Railway v/ithin Manitoba and the 
branches radiating from Winnipeg and that these workshops should 
be continued in srach location as it should determine and to 
conclude as favourable a bargain as could be negotiated with the 
city of municipality where those were to be located.

"By the Fall of 1881 the directors of the company had 
evidently reached the conclusion that Winnipeg, by virtue 
of its location, was to be the principal city in the Province 
of Manitoba and, thus, the most suitable place fron which branch 
lines such as the line running south to Morris and v^sterly 
through the Pembina Mountains areas, should have their Eastern 
terminus. The company was not asked by the City in exchange for 
the promised tax exemption and the grant of the debentures to 
maintain its only railway workshops for the main line in 
Manitoba in Winnipeg, but merely the principal workshops: others 
might be constructed el severe in the province. The further 
obligation tjas to erect large and commodious stock and cattle 
yards suitable and appropriate for the central business of the 
main line and the several branches as mentioned in Section 3 
of the by-law, language which was incorporated in the covenant 
rather than that of paragraph 2 of the papearoble to the by-law 
which referred to the •principal workshops and stockyards*. 
The poorer of the oaapany to agree to build a general passenger 
d*po& upon a designated site in the Oity is not, of course, 
questioned*

"The cairaent of Lord Selborne on the decision of the House 
of Lords in Ashbury liail-gay Company v. Riche in Attoarne y-General 
% Or eat %st«rn HfrilTfay Company is that the doctrine ox ffiffia 
vires as explained in the earlier case is to be maintained but 
that it should be reasonably understood and applied and that 
whatever laay f&ixly be a-egarded as incidental to or 
consequential upon those things which the legislature has 
authorised ought not, unless expressly prohibited, be held 
by judicial construction to be u^tra vires. There is nothing 
ia the letters patent or in the Act of Itibl which prohibited 
the railway company from entering into such a covenant as the 
one here in question. It was, in the language of Section 4» 
undoubtedly 'useful* to the company to enable it to casry out 
its contract to construct the railway and thereafter to operate 
it in perpetuity to give such a covenant, in order to obtain
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such extensive financial assistance and exemption from 
municipal taxation. In my opinion, the content ion, that it 
was beyond the pov/ers of the Canadian Pacific Railway Company 
to enter into the bond and covenant, fails".

That is all of the judgment of Mr. Just ice Juocke on that 
subject*

I then turn to the judgment of Mr. Justice Hand, at page 
He says I "Of the several points raised, I shall deal with 

only one: the authority of the company to bind itself forever 
to maintain the principal workshops for the province in the 
City and the legal situation resulting from its absence.

"On the first branch of the argument, that is, whether the 
company from its incorporation by letters patent under the 
Clreat Seal of Canada, possesses all the powers of a common law 
corporation, the controlling consideration, as decided by the 
Judicial Ckamuittee in the Bonanza Creek Company ease, is the 
source from -which the incorporating efficacy "is drawn, whether 
from the statute or from the prerogative. On this, I should aay 
that that source cannot be the prerogative alone for the reason 
that the authority to construct a railway, as given to the 
company, could not arise frou it. The incorporation not only 
creates the capacities of the company but clothes it with 
essential powers and some of these latter impinge on common law 
rights and liberties for which legislation is essential. Nor 
can I infer fra.i the statute an intention to authorise faculties 
proceeding from both sources: the incorporation was of an 
entirety of objects, capacities and powers; and although special 
powers can by legislation be conferred on a coBaaon law 
corporation, I know of so authority under the prerogative to 
add capacities to a statutory corporation.

«Then it is argued that the scope of the statutory 
endowment was sufficient for the covenant given. Viewing the 
question from the standpoint of the Interest of the company 
as a private enterprise, it is difficult to see the creation 
of any obligation that violates the original compact of the 
shareholders inter se; but the principle of ultra vires, in 
addition to tlu* general public interest in the authorisation 
of corporate action, has public aspects of special significance 
in enterprises of the nature of that before us. Here was an 
undertaking concuived primarily for a high national purpose; 
it was designed as a bond to complete the scheme and organisation 
of a Daainion extending from ocean to ocean by furniahirig the 
essential means for the settlonent and utilisation of the 
resources of its western half; and the company was made the 
beneficiary of substantial assistance fraa the public in money, 
lands and privileges. That object indeed exemplifies the 
importance of the initial construction; once permanent work* 
were established, they would tend to draw to themselves an 
adjustment of other services and arrangements and the system 
of operations would become a settled accommodation which, in 
ordinary circumstances, would deepen its rigidity with the 
years. All this, in turn, wuld have its reflex in shaping 
the course and devolo^ent ol the social and business life of 
the community which it was to serve. But unusual circumstances, 
ao at tJUaes eventuated in the early days of railway projects, 
might necessitate changes in transportation plane and arrangement! 
and we might have such a situation ae was presented to the courts 

Ontario in Whitby v. Grand Trunk Hailway C
"I do not find it necessary, ho ever, to decide the question., 

I will aesuwe that the company could not bind .itself to continue
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forever the -workshops, and the question is, v&at follows from 
that* The entire transaction must toe kept in view, and fox 
that purpose it is desirable to summarise the details."

I do not think that I need go over those again and, with 
your Lordships' permission, I will pass to line 20 on page 
388. The learned judge there says: "The oompany was clearly 
within its powers in building the branch line, depot, workshops 
and stockyards as it did; it would toe atosurd to say that the 
City could object to any part oi" that performance on the ground 
that the obligation to make it was invalid; and the remaining 
obligation to continue the wr&shope is clearly severable from 
that for their construction. But on the assumption I ara now 
making the instrument cannot be said to furnish the entire 
consideration to which the city was entitled and there is, t© 
that extent, a partial failure of a promissory character, 
although the perforffiraaoe has to this moment been completely 
and validly maintained*

"The question of law thea is this: whether a partial and 
aevereJble failure of promissory consideration, followed by an 
entirety of irrevocable execution of the remaining consideration 
to the benefit of iihe other party, can be the ground on which a 
continuing and substantial obligation on the part of the latter 
can be repudiated. Rescission is obviously impossible as it 
has been from the moment the first work was completed. As early 
as 1888 the City could have taken the ground it now takes: and 
it is only the accident of the present search for grounds of 
escaping taxation exemptions that discloses the flaw to-day.

ttThe significance of the contract to the City lay in the 
location of the railway and its centres of administration. The 
City was at the beginning of its life: it *»7as seeking to 
establish itself as a focal point in the massive development 
of the West which was then in prospect. At that stage the 
action of the railway was of controlling importance. Transport 
ation was the paramount agency in creating and promoting 
business and population groupings and probably no single factor 
has contributed so largely to the growth and wealth of what is 
now a great metropolis than the measures dealt with in the 
contract before us. 'Ifee railway system is now too deeply 
integrated with the settled life of the provino© and the entire 
West to permit of any major readjustment: the City has attained 
a dominant position on the prairies, and the removal of the 
workshops could have no more than a minor effect on its 
economic life or interest. In other words, the City having 
absorbed irrevocably the substance of the benefit under the 
contract seises upon this item which may never manifest itself 
in default, and which even in actual breech would create little 
more than a ripple on the surface of its economy, to justify 
repudiation notwithstanding that the courts, as I shall endeavour 
to show, could deal effectively with such a default should it 
ever arise*

"Both parties assumed the capacity of the company to make 
the covenant and acted undor a comaon nistaie of law; a,s executed 
it was in the precise form stipulated by the toy-law; a»d it was 
accepted as a fulfilment of one of the conditions upon whiob 
the eaceraption from taxation became effective* Cto the strength 
of that acceptance, the construction of tlia ^?ork shops and 
stockyards was carried out. In these circumstances, the City 
is now estopped from taking the position that the exemption 
clause in the toy-law never became effective; the coming into 
ferce of that provision is in the sarae category as to effective 
ness as was the delivery of the bonds to the company: it is the 
same as if a new by-law had then been passed. The exemption 
provision became therefore and remains in effect, and in tfc*
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absence of its repeal, there ia to-day no authority in the 
Oity to tax the company^ property".

VISCOuHT SIMON; What does the learned judge mean when he uses the 
words: "It ia the same as if a new by-law had then been passed"?

MB. FILLMQHS: I do not know. I am just trying to follow that. 
I am afraid that I cannot answer that question, ray I*ord.

"The principle of enforcement in equity of contractual 
obligationo with compensation is long established, and its 
employment here is dictated by the reasons on which it is 
based. Its general application has been confined to contracts 
.for the sale of land. But the sale of land was part of the 
consideration her a; the remainder was and is an indirect interes* 
in and a beneficial consequence resulting from the operation 
of works on land* The controversy is broadly, then, within th« 
scope of matters in v/hich the principle lias in the past been 
employed: there is not merely a close analogy, the actual 
items of land and interest constitute the basic subject-matter.

"The circumstance that differentiates the situation here 
from the generality of julftra vires contracts is th© 
characteristic of time attached to the physical acts of 
performance. Those acts by both parties a;?e intra. vires: ths 
exemption was confirmed by the legislature} the workshops may, 
in the discretion of the company, be continued within the city 
limits forever, indeed the existing circumstances may in fact 
compel that performance, and the city vrould then receive from 
the company the whole of what, by the contract, it sought. 
It is only the substitution of obligation for discretion in 
that continuance that raises the difficulty,

"The company could, at the outset, have validly accepted 
and can to—day accept the future tax exemption on the condition 
that if at any time th© workshops should be removed, the amount 
of the taxes so saved would be recouped to the city to the 
extent of damages it might sxiffer from the removal: it would 
be the return of a benefit conditioned on a failure to maintain 
a work within the power of the company to create, maintain, or 
abandon. Such an arrangement would, I thinfc, be clearly vdthin 
the company's powers expressly or impliedly conferred by the 
incorporating statute as well as the Hailway Act*

w That is closely analogous to one case of specific 
performance xvith compensation. When a vendor seeks to enforce 
an agreement, compensation is a voluntary condition of relief} 
the vendor enters court offering to give up a portion at the 
price of what he promised to and cannot fully convey. This 
ra&y, roughly, be equivalent to damages, but It is not in law 
of that character.

"Such a mode of adjustment may here be said to substitute 
a conditional for a promissory term in the contract: instead of 
mutual promises to maintain sol exempt, the obligations would be, 
to exempt so long c:s the workshops are maintained and to recoup 
should that cease. It ie uouifying the lugal situation no 
doubt, but that would not be novel in ecuitable administrations 
all equitable relief modifies the legal situation; and ainos. 
at law, the parties rrould now ba left ae they are, that neither 
of the outstanding obligations would be enforced, it is fust 
such a result that the principle of relief against unjust 
enrioJsnent ie ia every case called in to redress.

w ln this exceptional conjunction of circumstances, to carry 
a rule oqf ultra vires to an ultimate logic imuld, in the



OH. 20.

presence of the institution of equity, be its reduction to 
absurdity. At such a point, logic must yield to common sense 
as well as to justice. The city, by reason of these matters, 
has drawn upon itself an equity of obligation; it would be 
inequitable and unjust while it is enjoying to the full the 
actual benefit for whioh it bargained to refuse to pay the 
price for them* There is no question of enforcing an ifltra 
vires promise against the company nor of exacting performance 
by the city as the consideration of an uj.tr a vires premise. 
The position of the City before any step was taken to withdraw 
the exemption, a position of full current but unenforceable 
performance on both sides, can in substance, from now on, 
be preserved by the application of established principles; end 
as equity looks at the substance and not the form of what is 
presented to it, to maintain that position would accord with the 
basic reason for equitable interposition at any time

NAs the company asserts the covenant to be good, it is as 
if it were proffering an undertaking, in the event of the removal 
of the workshops from the City, to recoup to the Oity out of 
the benefit received through the future tax exemption, such 
amount of compensation as the Court might determine to be the 
loss the Oity might thereby sustain; on that basis, the 
declaration and injunction asked for should gof

VISCOUNT SIMON: X find that rather elaborate; but, supposing that 
Mr. Justice Hand had been the only judge, what order would he 
have made in this action? The Canadian Pacific Railway asked 
for an injunction to restrain the corporation from taxing them. 
If Mr. Just ice Rand had drawn up the order, what would it 
have been?

MB. FILLMORE: I am afraid that Z find that pretty difficult. I 
do not intend to try to discuss or support the observations 
which the learned judge makes on equitable principles.

LORD OOHEW: Did any other judge, either in the Court of Appeal 
or in the Supreme Court, adopt this argument?

MB. yiLLMOBjfi ; Mr. Justice Kellock touches on the same point, but 
not to any extent. I must confess that I am not going to try 
to ask for any relief based on the circumstance or reasons 
put forward by Mr. Justice Hand. I find it a little difficult 
to follow.

MR, CARSON; I think that there is an answer to the question put 
by my Lord Simon, when Mr.Fillmore stopped reading at page 
390, line 40. He says: "On that basis, the declaration and 
injunction asked for should go".

VISCOUNT SIMOM: Does that mean that the declaration and injunction 
would be granted, but certain conditions laid down.

MR. CARSON: He does not suggest so. He merely seems to approve 
the declaration and the injunction.

MR. FH.LMQRE: On the basis that, if they moved the shops away, 
they would give us compensation.

LORD COHEN: I think that it is on the basis that as things stood 
the company was entitled to the relief for which they asked* 
If at a later date they were to move, apparently you would have 
a separate c a use of action against them. That is what he seems 
to be suggesting.

7I300MT SIMON: That is what he seems to have meant. What does
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Mr. Justice Sat ay

MB, yiLLMQBSJ On pagee 390 and 391 he reviewa the facta. On 
page 392 he oontinuea hia review and at line 45 he says: 
"The language of thia Section 2 is oonaiatent with the view 
that Parliament intended the letters patent should be issued 
toy the 9overn0r-Q*neral in the exercise of the prerogative 
right. At the outset it la provided that 'For the purpose 
of incorporating . . . and of granting to them the powera 
neoeas&ry to enable than to carry out the aaid contract 
according to the terraa thereof. . . . ' Thia wide and 
comprehensive language is not limited or restricted by the 
provision 'a charter conferring upon them the franchises, 
privileges and powers embodied in the schedule to the aaid 
contract ... * The position is similar to that in the 
Bonanza Greek case, •v&ere, though granted in accord with the 
atatute, the lettera patent were granted by the Lieutenant- 
Oovemor of Ontario in the exercise of the prerogative right. 
The company, therefore, vma endowed with the powers and 
capacities of a natural person, subject to any limitations or 
reatriotiona imposed by the statute.

"Moreover, while this alternative method ia provided is 
the aame atatute in which statutory effect ia given to Section 
21 of the contract, under which it was contemplated incorporation 
would be by atatute, it wae, as already pointed out, arranged 
for at a date subsequent to the contract. In theae 
cirouastanoee the intent and purpose of Parliament in making 
thia alternative proviaion would be to provide aaaething 
different in effect from that of incorporation by statute, 
and in the absence, as here, of any specific explanation, that 
intent and purpoee would appear to be that if lettera patent 
were ia&ued the GtovernoaMteneral would do so in the exeroiaa 
of the prerogative right and thereby give to the company the 
power* and capacities of a natural peraon, poeseased only by 
corporations created in that manner, aubjeet to auch limitation* 
or reatriotiona as the atatute imposed.

"The POaition ia somewhat analogous to that in Slve v. 
Boytosu where it was contended that a company incorporated by 
lettera patent pureuant to a statute waa not incorporated by 
an Aot of Parliament. Lord Juatioe Lindley, with whom Lord 
Justice Lopes agreed, stated at page 506; 'The answer is, it 
would have bean imuoaaible, without the Aot of Parliament, 
to create such a corporation by that charter or any other 
charter. The real truth ia that, if you look at it very 
closely, the corporation owed its birth and creation to the 
joint effect of the charter and of the Aot of Parlx&aent, and 
you can no raore neglect the Act of Parliament than you can 
neglect the charter1 .

"The language of Lord Justice Lindley ia particularly apt 
as, apart from Section 2. above quoted, the company could not 
have been.in 1881, incorporated by lettera patent. Parliameat 
had, in Iof7t expreasly prohibited that poaaibility by providing 
that the incorporation of companies for the 'construction and 
operation of railimya 1 could not be effected by 'Letters Patent 
under the Great Seal*, ./hen, therefore, it was decided that the 
alternative method of incorporation by lettera patent ehould 
be made available, it was necessary that such be provided 
for by an express statutory proviaion, as indeed it waa in 
Section 2.

"This atatute was aasented to en February 15, 1881, and on 
the following day lettera patent were issued under the Great 
Seel of Canada incorporating the company. Theae lettera patent
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reoited the contract of the 21st of October, i860, and the 
foregoing Section 2 and that 'the said persons have prayed fox 
a charter for tfce purpose aforesaid1 and then provided; 'How 
Know ye, that, lay and with the advice of our Privy Council 
for Canada, and under the authority of the hereinbefore in 
part reoited Act, and of any other power and authority 
whatsoever in Us vested in this behalf. We Do, by these our 
Letters Patent, grant, order, declare and provide . . . are 
hereby constituted a body corporate and politic, by the name 
of the "Canadian Pacific Railway Company* 1 .

"The reference to statutory authority in the foregoing 
paragraph immediately followed by the words *and of any other 
power and authority whatsoever in Us vested in this behalf 1 .
 with great respect to those who entertain a contrary view, leads 
rather to the conclusion that the Governor-General, in issuing 
the letters patent, acted not only pursuant to the statutory 
but to another authority separate and apart therefrom -which, 
in the circumstances, could be only the prerogative right. 
(6 Halsbury. 2nd Edition, page 459, Section 947.) The words
 in this behalf*, again with great respect, do not, in this 
context, refer to the contract but rather the power and 
authority to issue letters patent for the incorporation of 
companies.

"In the Bonanza Oreek case, the letter* patent, apart froa 
the inclusion of the word  Statute* instead of 'Act*, included 
the following identical words that appear in the foregoing:
 under the authority of the hereinbefore in part reoited Act, 
and of any other power and authority whatsoever in Us vested in 
this behalf 1 .

"The phrase *in part reoited Statute' in the Bonanza Creek 
letters patent, refers to the Companies Act of Ontario (Merflsed 
Statutes of Ontario, 1897, Chapter 191), Section 9 of which 
reads, in part, as follows: 'The Lieutenant-Governor in Council 
may, by letters patent, grant a charter . . . creating and 
constituting . . .a body corporate and politic for any of the 
purposes or objects to which the legislative authority of the 
Legislature of Ontario extends, except the construction and 
working of railways . . . .*

"Viscount Haldane points out that Section 9 of the Ontario 
Act corresponds to Section 5 of the Dominion Companies Act 
(Revised Statutes of Canada, 1906, Chapter 79). the predecessor 
of which is Section 3 of the Companies Act of 1877 (40 Victoria, 
Statutes of Canada, 1877, Chapter 43). While letters patent wease 
not granted to the company under any of the foregoing general 
statutory provisions, they would, no doubt, be present to the 
minds of the parties when determining the method of incorporation.

"The contract, statute and ehartex must all be construed in 
relation to the circumstances that obtained in i860 and 1881. 
The construction, maintenance and operation of the railway was 
then an undertaking of the greatest magnitude. Parliament, 
particularly because of its obligation to British Columbia 
under the terms and conditions of the latter*s admission into 
Confederation, desired not only that the railway should be 
constructed, but that its maintenance and operation should be 
efficient. It had provided that two parts of the railway 
should be constructed by the Government of Canada and, when 
completed, handed over to the company. It was in these 
circumstances that Parliament enacted the provisions in Section 2 
that, as an alternative to the incorporation by the Act of 
Parliament, letters patent might be issued. The language then 
adopted, particularly when construed in relation to the letters
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patent, as wall as the circuastanees of i860 and l88l t 
discloses an intention that these were issued in the exercise 
of the prerogative right and thereby ensure to the company 
the benefits and advantages of that method of incorporation, 
sruoject only to the provisions of the statute.

"liven if, however, the letters patent incorporating the 
company were not issued by the Governor-General i» the exercise 
of hia prerogative right , but rather in the exercise of a 
power delegated to hiw by the statute and, therefore, the 
company must be treated as if it had been incorporated by 
statute, it would aeera that the pov/cx to execute the contract 
hei-e in Question would be necessarily incidental to those 
powers expressed in the charter. That it was present to the 
winds of the parties that the company would be called upon 
to pay taxes is evident from the fact that they had provided 
for certain property of the company to be forever exempt in 
the contract with the* Government (Clause 16). In tho some 
contract (Clause 7) the ooropany agreed to 'forever efficiently 
maintain, ,vork and run the Canadian Pacific Railway*. ttader 
these circumstances the power to make agreements binding 
forever with respect to payment of an exemption from taxes 
would be included, or at least necessarily incidental to the 
powers conferred upon the company by the words 'granting to 
them the powers necessary to enable them to carry out the 
said contract according to the terms thereof, 1 (Section 2). 
This provision is in accord with clause 21 of the contract, 
where it was provided: *?he company to be incorporated, with 
sufficient pov;ers to enable them to carry out the foregoing 
contract. * . . * and all this is implemented in the lotters 
patent where it is provided that the company shall possess 
'All the franchises and po vers necessary ox useful to the 
company to enable them to cai'ry out, perform, enforce, use, 
and avail themselves of, every condition, stipulation, 
obligation , duty, right, remedy, privilege, and advantage 
agreed upon, contained or described in the said contract, . . .' 
It is not suggested that at the tirna the contract with the 
City was made, or at any time thereafter, it has not proved 
useful to the company.

"The concluding words of Section 2 above quoted make it 
clear that, while the charter is nut an Act of Parliament, 
it shall have the force and effect thereof and shall be hold 
to be in compliance with the provisions of the contract relative 
to incorporation. This provision isas necessary by virtue of the 
terms of clause 21 of the contract and it would appear that that 
was the only reason for its

"In either view, the company, in executing the contract, did 
not exceed its powers as provided in its charter. This 
distinguishes this case from that of the Corporation of Whitby 
v.» The Qgaud Trunk Hailvffiy Ooiap&ay. where the contraot to ̂ •apeot 
and maintain the chief iwrkshops of the company at Whitby, 
was held to be beyond the powers given to the company 
incorporated in Ontario by 31 Vtotoria, Chapter 42.

"The company's covenant to 'forever continue* its principal 
•workshops for the main line in Manitoba and the branch line* 
radiating out of the Oity and within the Province does not offend 
against the principle that a company incorporated and entrusted 
with powers and duties by the legislature 'cannot enter into way 
contract or take any action incompatible with the due exercise 
of its powers or the discharge of its duties.' 8 Hals bury, 2nd 
Edition, page 74, paragraph 126,
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"Xbe contention of the City is that this covenant is 
incompatible with the company's obligation to 'forever 
efficiently maintain, m>rk and run the Canadian Pacific Railway 1 
The foregoing principle was applied in The Montreal Park and 
Island Itai-iway Oomsany v. The Chataauguay and Northern Hailway 

r, -where Ox. Justice Davies (later Chief Justice of
Canada} , with whom wr. Just ice Girouaxd agreed, stated at 
page 47 » '• . . .the courts ought not to enforce and will not 
enforce an agreement by whioh a chartered company undertakes 
to bind itself not to use ox carry out its chartered power*. 
I do not think such an agreement ought to be enforced, bs cause 
it is against public policy*. The learned jj^o ^ent on to 
explain that if the oorapany oan covenant not to exercise its 
powers in part it nay do so in whole and that *The courts hart 
no right to speculate whether Parliament would or would not 
have granted these chartered powers to the defendant company 
over the limited area* Parliament alone can enact the 
limitation, and neither courts of justice nor companies oan 
substitute themselves for Parliament*. See also Winch v. 
he Mrkeaheadi LaaoaMrs afru Cheshire Juntion Rail (ray

jlQtapaay f AYX Harbour Trustees v. Oewald. TQTTO of Baatvew v. 
Jatholic ffpisoopal Corporation, of Ottawa . re Heywood' g 

veyanoe,
"The company^ powers do not require the construction of 

its said principal workshops in any particular place in the 
Province of Manitoba. They might, therefore, have baeai placed 
by the company at any *>oiut that it might have selected. What 
is significant is that is placing of them in the City has 
never been regarded as inconsistent or incompatible with its 
duty to forever maintain and operate the railway efficiently. 
In other words, the complaint is not that the company has failed 
or contracted not to exercise its power, out only that it has 
contracted not to exercise that power elsev&ere in the Province 
of Uauitoba than the City of Winnipeg. That Oity way always 
remain the proper place for the maintenance of these principal 
workshops. llierefore, the language of the contract does not 
disclose any inconsistency or incompatibility with the company's 
duty. The Oity, however, suggests that future events, such as 
war, floods or other emergency, amalgamation or development 
in transportation equipment or methods may require the company, 
in the discharge of its duty, to move these principal workshops 
 Ise^exe, which w>uld then be prevented by virtue of the 
existence of this covenant to forever maintain than in Winnipeg.

"Mils is not a oase, therefore, such as the Montreal Park
tand lalajftd jJailjyay ,Qoid(pan'y . where the company cont r acted not to 

atone truot its^railway in an area where its po-^ra authorised
it to do so. It is equally distinguishable from Ayr Harbour

bees v. Oswald, where the trustees purported to bind 
ismselves in respect to the use of land and thereby to impose 

restrictions upon their use thereof, contrary to the purpose 
aa contemplated under the statute under which they had acquired 
same. In both of these oases the language of the covenant was 
incompatible with the due exercise of the company's power. On 
the same basis the other oases above mentioned are also 
di st ingui shable.

"Moreover, where, as already pointed out, the language of 
the covenant is not, upon its face, inconsistent or incompatible 
with the due exercise of the powers ana the performance of the 
duties of the company, then, as pointed out by Lord Justice 
Lindley in The Grand Junction Canal Company v. Petty, the 
presence of incompatibility must be established by evidence. 
This view was referred to by Lord Sumner in Birkdale District 
KLeotria Suaaly Company. Limited v. Corporation of 3outhport f 
and where, as here, no evidence is adduced, the statements of
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toxd 8ttB&o* would appear relevant where, at page 375, he state*:
•In the present case the company's activities have not yet been 
and may never be impaired by the agreement at all. So far it 
may have been and probably has been safe and benefioial. How, 
then, can it have been ultra vires hitherto?'. These remarks 
are particularly applicable because the possible incompatibility 
here present is founded upon the future possibility that these 
workshops, as located, would prevent the efficient management 
of the Canadian Pacific Railway. In such circumstances a finding 
of incompatibility should be established by evidence and not 
founded upon speculations as to the future, particularly in 
respeot of a company that has been carrying on for over seventy 
years in a manner that in no way constitutes a suggested 
inconsistency or incompatibility.

"Ho case was cited, not have we found one, which, in 
principle, would justify the decree here requested, where the 
incompatibility is neither apparent from the language used nor 
established by evidence, but is supported only upon the 
possibility of future events which, even if they should occur, 
might not require the removal of the workshops in order that the 
railway might be effioiently maintained and operated, and. 
therefore, would not establish the suggested incompatibility.

"Moreover, it should be noted that the covenant here in 
question is concerned only with the principal workshops and, 
therefore, what other workshops may be necessary may be 
constructed by the company at such points in Manitoba as it may 
deem necessary or desirable.

"Counsel on behalf of the City contends that it had no 
power to pass by-laws 148 and 195". I am not pressing that. 
At line 26 the learned judge says: "The City of Winnipeg 
possessed the authority to enact by-laws, but it was the terns 
or the substance of by-laws 148 and 195 that gave rise to the 
questions as to their validity and the legislature resolved 
those questions by the foregoing enactment. In Ontario Powea 
Company of Hiaara Falls v. Municipal Corporation of " 
where similar questions were raised, the Legislature of Ontario
•legalised, confirmed, and declared to be legal, valid and 
binding. . . .' the by-law. Then once the terms of the by-law 
were validated there remained only the question of the 
construction of the terms thereof.

"It was also submitted that the agreement was negotiated 
under the mistaken belief that it would assure the. passage of 
the main line of the railway through the City of Winnipeg. 
By-laws 148 and 195 do not contain any undertaking on the part 
of the company to construct the main line through that City. 
On the contrary, throughout these by-laws it is rather assumed, 
as indeed the fact was, that the main line had already been 
altered to run through that City. In the recital Winnipeg is 
declared to be *a central point on the main line* and in the 
operative part the company undertakes to 'establish and build 
within the limits of the City of Winnipeg, their principal 
workshops for the mala lino. ... * It, therefore, appears that 
the parties were contracting upon the basis that the mala lino 
had already been altered to run through the City of Winnipeg and, 
therefore, there was no misunderstanding or mistake as to the 
facts in relation to which they wero contracting, nor was there 
any failure of consideration."

VISOOUHT SIMON: Then he goes on to deal with the points which are 
not before us?
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MR. muiQRB: Yes.
YISOUuUT SIMCK: Z think that we had better ask you to leave 

Mr. Just ice Kellock'e judgment till after the adjournment.

(Adjourned for a short time)
YI800UHT SIMON: You were about to cone to the judgment of Mr.Justio* 

K«llook, which is at page 403.
MR. FILLMQRE; Yes, my Lord. I do not think that I need read the 

introductory parts* He reviews the decisions in the court a 
below and states what the questions are and v&at the by-law 
is. At page 405 he says: "The covenant does not of itself 
stipulate the continued maintenance of the steak yards within 
the City, but the recital states that the company had so 
agreed".

LORD TUCKER: Is that right?
MR. TXIiJJSQRE: That is correct, my Lord. The recital is to that 

effect; but when they get to paragraph 3 they say that the 
covenant that they have to give was only a covenant to maintain 
the -.workshops forever.

LORD TUCKER: The bond which they actually gave is at page 295.
MB. GARSCK: At line 26 it appears that they were to procure and 

erect the stockyards. That is our obligation.
LORD TUCKER: The only thing that they have to maintain forever 

were their principal workshops.
MR. FILUSORE: Yes. The recital oould be read that way, although 

it was not to be embodied in the covenant stipulated for in 
clause Ho. 3.

LORD COHEK: The operative part of the deed agrees with condition 
4 of the by-law. : , ;

MR. FILLMORS: At page 294 i* is described as the bond and covenant 
of the plaintiff.

VT300UBT SIMON: It was recited at page 294, lin« 34. that there 
should be a bond under their corporate seal, "that the said 
ooapaay would, with all convenient and reasonable despatch. 
establish and build, within the limits of the Oity of Winnipeg, 
their principal workshops for the main line of the 0a&&dia& 
Pacific Railway Company within the Province of Manitoba and the 
branches thereof, radiating from Winnipeg within the limits of 
the said Province, and forever continue the seme".

LORD OCHEH: And the next paragraph binds them to ereot stock and 
cattle yards* but it does not stipulate that they are forever 
to maintain the ssme. That is exactly the seme aa you find 
at page 295 in the bond.

LORD AB4UITH: I think that it is distinguishing between the stock 
yards and the workshops. He has just before referred to the 
provisions and to the workshops; that they are a perpetual 
obligation. Then he s ays something about stoek or cattle yards, 
but he says that the covenant does not stipulate for continued 
maintenance of the stock yard, as distinguished from the 
workshops.

VISCOUNT SIMON: That does not run with page 295, liae 18; "their
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principal workshops for their main line of railways within 
the Province of Manitoba, and for the branches thereof, radiating 
from the said City of Winnipeg -within the limits of the said 
Province, and that they will forever continue the same within 
the said 01 ty of Winnipeg". Your argument is just the same?

MR. FXXtUiQRE: Yee. The next paragraph deals with the a took yards, 
but it does not say that they will forever continue the same.

LORD OQHEN: Nor does the recital say BO either. 

MR. FXIiitiGRE: Ho; but the recital in the by-law does. You 

oould read the reoital in the by-law that way.

VI8GGUHT SIMON: However, if your argument is good, it would be

a good argument if the stook yards were never mentioned at all?

MR. FILLJIORS: Yes. I have not been stressing the stook yards. X 

would like to refer to the sctoond reoital in the by-law, at 

page 289. In the reoital at line 10 on page 290 the words ares

"and have agreed to establish and continue their principal

workshops and stook yards for the Province of Manitoba in the

City of Winnipeg aforesaid"; so that the reoital says that

they will continue their stock yards.
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LORD A8QUITH: There is nothing about "forever* In that recital.

MR. FILLMORE: Ho.

VISCOUNT SIMON: Except that it mignt be understood to mean "except 
if you agree to continue*.

MR. FILLMOHE: To continue; but the word "forever" oomee in clause 3.

LORD A3QUITH: The word "forever" only comes in a gropes of the 
workshops, does it notY

MR. FILLMOHE; Yes, my Lord, although the recital says that they 
agreed to continue. There is no time limit on "continue"; so 
thfct to that extent there is a certain amount of variation 
between the actual covenant and the by-law.

Returning to the judgment of Mr. Justice Keilock, the 
remainder of page 405 is a repetition of the clauses that have 
already been read.

Then at page 4<>6 he quotes section ? of the Act and 
says: "The appellant contends that in the change from the method 
of incorporation provided for by the contract, namely, by 
special Act in the form of the schedule apnende-i to the contract, 
to the method provided for by section ? of the statute, namely, 
by Letters latent under the Great Sdal, parliament had in mind 
the decision in Ashbury v. Hiohe. decided some six years earlier, 
fend intended that the ambit of the powers of the appellant 
company should not be restricted in accordance with the urinciple 
which had been applied in that case, but should be those of a 
common law corporation. Appellant stresses that the Letters 
Patent recite that they are" granted not only under the authority 
of the special Act, but also under the authority of 'any other 
power and authority whatsoever in Us vested in this behalf, and 
counsel refers to the Judgment of the Judicial Committee in the 
Bonanza Greek case.

"As stated by Viscount Haidane in the course of his 
judgment in that case, the question thus raised is simply one of 
interpretation of the language employed by Hirliument. The 
words employed, to which the corporation owes its legal existence, 
must have their natural meaning, whatever that may be. Their 
Lordships, after tracing the prerogative power as to the incor 
poration of companies by the Governor-General and the Lieutenant- 
Govemors res actively, considered the question whether there 
was, in the case before them, any legislation of such a character 
that the power to incorporate by charter from the Crown h ;d 
been abrogated or interfered with to the extent that companies 
BO created no longer ;osaessed the capacity which would otherwise 
have been theirs. Reference is made to the Act of 1864, ?7 and 
?B, Victoria, Chapter ?3, which authorised the Governor to grant 
charters for incorporation of companies for certain purposes 
named in the statute. Section 4 provided that every company ao 
incorporated should be a body corporate 'capable forthwith of 
exercising all the functions of an incorporated company as if 
incorporated by a special Act of ] arllament.'

"Their Lords) ips construed this provision as enabling, 
and not as intended to restrict the existence of the company to 
what could be found in the words of the Act as distinguished 
frotn the Letters patent granted in accordance with its provisions. 
They therefore held that the doctrine of ^ahbury v.^ Riche doe® 
not apoly where the company purports to derive" its existence 
from the act of the Sovereign and not merely from the words of 
a regulating statute.



"It is to be observed that the Act of 1864 and the 
Dominion and provincial Companies Acts in question in the 
Bonanza case were each enacted at a time when the prerogative 
power to incorporate^ was unaffected by other legislation. In 
the case at bar, however, when the Act of 1881 was passed, any 
power to incorporated a company for the construction and 
working of railways by virtue of the prerogative, had previously 
been expressly abrogated by section 3 of the Joint Stock 
Companies Act of 1877, 40 Victoria, Chapter 43, and prior 
thereto by section 3 of the Act of 1869, 3? and 33 Victoria, 
Chapter 13. Accordingly, the language in paragraph 1 of the 
Letters Patent, so much relied upon by counsel for the appellant 
company, namely, 'and of any other power and authority whatsoever 
in Us vested in this behalf, is meaningless, there being in 
1881 no power vested in the Governor-General in Council with 
respect to the incorporation of a railway company, apart frora 
that bestowed by the statute of 1881 itself. One rauat therefore 
find in that Act, or not at all, an intention to revive the 
prerogative for the purpose of the incorporation of the appellant 
company: Attorney Genera^. v. De Keyeer's Royal Hotel, particularly 
at pages 5?6 and 539 to 540."

"Before considering the language of the statute, it 
is not irrelevant to observe that had it been the intention of 
Parliament to create the appellant company with the powers of a 
common law corporation, one would have expected, at that dfate 
at least, that something in the nature of express language would 
have been used. That the decision in Ashbury v. Riche had 
nothing to do with the form of section ? of the statute is, I 
think, indicated by the provisions of sections 14 and 15 of the 
Canadian Pacific Railway Act of 187?, 35 Victoria, chapter 71". 
That is the old Act, under which the Government proposed to 
construct the railway, and they oassed another Act in l884-» but 
I do not think that that throws much light on this. "In the 
case of these sections, it is not possible, in my opinion, to 
say that by the Letters Patent so authorised, a common law 
corporation would have emerged.

"Moreover, in my opinion, it is not possible to 
construe section ? of the statute of 1881 as enabling in 
relation to a co-existent power to incorporate, existing apart 
from the statute. Such a power did not then exist. Further, 
the authority given by section ? of the Act of 1881 for the 
purpose of incorporating the persons named in the contract, and 
of granting to them 'the powers necessary to enable them to 
carry out the said contract according to the terms thereof , was 
to grant to them 'in conformity with the said contract' a 
charter conferring unon them 'the franchises, privileges and 
powers embodied in the schedule to the said contract'.

"Pausing there, I find nothing in this language which 
operates to constitute such letters patent, letters issued by 
virtue of any royal prerogative or any authority apart frora the 
statute itself, and, in my opinion, the following language, 
'and such charter, be ing published ... shall have force and effect 
as if it were an Act of the Parliament of Canada, and shall be 
held to be an Act of incorporation within the meaning of the 
said contract', extends in no way the effect of the preceding 
language.

"The contract itself contemplates nothing more than 
a statute of incorporation with the powers mentioned in the 
schedule to the contract. The contractors themselves contracted 
with the Government on that basis, and it surely cannot be 
supposed that it was in the minds of any of the contractors, or 
of the Government, that the capital of the corporation to be



created could be devoted to any purpose but the construction 
and continued operation of the railway therein described, it 
was an express term of the contract (paragraph ?1) that the 
contractors were to be bound only in the event of an Act of 
incorporation being granted to the company «in the form herein 
appended as Schedule^. 1 That schedule contemplates no powers 
being granted to the company apart from those"contained within 
the four corners of the schedule itself. Accordingly, in ray 
opinion, it was intended, by the words last quoted above, to 
satisfy the terms of paragraph ?1 of the contract and to do no 
more. I think it is impossible to read into the legislation 
some bestowal of power upon the company outside of that which 
was contracted for.

"It would no doubt be speculation as to why incorpora 
tion by letters patent was adopted rather than by a special 
statute. It is to be observed, however, that the letters 
patent were issued the very day after assent was given to the 
statute, so that time seems to have been an imriortant factor. 
It may have been thought that to have incorporated all the 
terms of the letters patent in 44. Victoria, Chapter 1, itself 
would have been awkward from a drafting standpoint and that an 
additional statute would have consumed more time, and getting 
on with the business of the transcontinental railway was an 
urgent matter. However that may be, it would seem, if the 
appellant's contention on this point be correct, that under a 
statute approving of a contract, & very large departure from 
the contract was at the same time effected in a very unobtrusive 
way. In my opinion, however, upon the true construction of the 
language of the statute, no such intention can fairly be gathered.

"The subseo.uent legislative history of the appellant 
company, for what it may be worth, is consistent with this 
interpretation. It may be said, and it was said on behalf of 
the appellant, that the subsequent legislation granting 
additional powers to the appellant company was merely obtained 
ex. abundanti cautela. Such a theory, however, is rather 
negatived by the preamble to the Act of 1890, 53 Victoria, 
Chapter 47, to which no reference was made on the argument. 
That Act recites inter, alia, 'and whereas several other railway 
companies are duly empowered to enter into agreements whereby 
the Canadian Pacific Railway Company may work, lease, or obtain 
running powers over their respective lines, and the Canadian 
Pacific Railway Company, not having the'requisite legislative 
authority for taking part in such an agreeuient, has prayed that 
the necessity for special legislation, giving such authority in 
each case In which it may find it expedient to do so, be avoided, 
and that Parliament give it the general authority hereinafter 
mentioned ...'.

"It might be said that this recital refers not to the 
creation of further capacity on the part of the appellant 
comt>any, but to the granting of further rights, and such an 
answer might account sufficiently for section 6 of the statute 
which authorised the appellants to enter into certain arrange 
ments with Canadian companies. Such an explanation cannot 
account, however, for section 7» which authorises the apoellant 
to make similar arrangements with companies outside Canada. 
Parliament can only create capacity to receive rights outside 
Canada. It cannot create the rights themselves, while the 
above recital may not be conclusive, and while it cannot control* 
if on a proper construction of the Act of 1881 the situation 
were otherwise, the position clearly appearing on the recital 
indicates that the conclusion to which I have come as to the 
proper construction of the incorporating Act is the one enter 
tained by the appellant itself.

30



"Reduced to its essence, the contract, for the 
performance of which the appellant was incorporated, was for 
the construction by the company of certain parts of the railway, 
and, u son the completion and conveyance to the company of the 
parts constructed by the Government, for the permanent operation 
of the whole by the company. Apart from certain specif ic powers 
which are not relevant, the powers actually conferred upon the 
company by paragraph 4 of the letters patent were all the 
franchises arid powers necessary or 'useful' to the company to 
enable it to carry out, perform, enforce, use, and avail itself 
of every condition, stipulation, obligation, duty, right, remedy, 
privilege and advantage agreed upon, contained or described in 
the contract.

"It is the contention of the respondent that the 
covenant of the appellant with respect to the maintenance of the 
shops at Winnipeg amounts to a covenant not to exercise its 
statutory powers. It is said for the respondent that the 
removal in fact of the appellant's shops from their original 
location to a point outside the 1881 boundaries of the city, and 
the establishment of additional stocKyarde outside those 
boundaries, shows that the covenant in question is incompatible 
with the efficient o oration and management of the railway 
reouired by the contract with the Crown. It is said that other 
unforeseen events, such as excessive floods, might not only 
interfere with or prevent efficient operation, but might even 
yet render necessary the entire removal of the shops and yarde 
from the city.

•

"The respondent also points to paragraph 13 of the 
contract, which reads: 'The company shall have the right, 
subject to the approval of the Governor in Council, to lay out 
and' locate the line of railway hereby contracted for, as they 
raay see fit, preserving the following terminal points, namely, 
from Callander station to the point of junction with the western 
section at Kamloops by way of Yellow Head Pass', and contends 
that a later event of the character already mentioned might 
have resulted in the establishment of the centre of population 
at Selkirk instead of at Wiinipeg, and that the obligation to 
build and forever maintain the shops for the main line at 
Winnipeg, involving as it did an obligation (I quote from 
respondent's factual) 'by necessary implication to establish 
Winnipeg as a terminus of the railway in lieu of preserving the 
sarae at Selkirk' , or to establish Winnipeg as a 'central point 1 
on the main line, was in conflict with paragraph 13.

"It may be pointed out, however, that the obligation 
of the appellant under the covenant was not to establish 
Winnipeg as a 'central point' on the main line, what the 
appellant covenanted to do was to establish and build within the 
city limits their 'principal workshops for their main line of 
railway within the Province of Manitoba, and for the branches 
thereof, radiating from the said City' and to continue them 
forever within the city, and it would seem obvious that shops 
for the branches radiating 'from 1 the city at least, could 
hardly, from a practical point of view, be located elsewhere than 
at Winnipeg.

"I do not think, either, that the convenant involved 
any implied obligation upon the appellant to substitute Winnipeg 
for Selkirk as a 'terminal point' of the main line. There 
appears to be involved in this contention of the respondent that 
the maintenance of the principal workshops at Winnipeg necessari 
ly involved 'innipeg as a 'terminal' or 'divisional* point from 
the standpoint of the operation of the railway, and that as 
Selkirk and Winnipeg are only some twenty miles apart, the latter
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would be elbowed out of its position as such a point, contrary 
to the statute. This argument is, in my opinion, founded on a 
misconception of the statute.

"Paragraph 1 of the contract defines four sections of 
the main line, with Selkirk as the western end of the Lake 
Superior section, which was to be built by the Government, and 
the estern end of the Central section, which was to be completed 
by the appellant. The 'terminal points' mentioned by paragraph
13 hare nothing to do, in my opinion, with the operation of the 
railway, but only with construct ion,

"It may perfectly well have been and probably was 
intended when the statute was passed that from Selkirk west the 
main line would run north of Winnipeg, but under the terras of 
paragraph 13, the appe 11 ant, with the concurrence of the 
Governor in Council, was free to construct the Central section 
of the main line from Selkirk to Winnipeg and then west if it 
saw fit.

"As appears from paragraph 15 of the letters patent, 
there was already in existence, at the time of the contract, a 
branch line of railway from Selkirk to Pembina. It appears 
el so from the schedule to Chapter 13 of the Act of 1879 that 
this line was in course of building, and by paragraph ? of the 
contract contained in the schedule to the Act the Government 
had undertaken to complete the line by August 3rd of that ye&r. 
Winnipeg or Fort Garry was, of course, on this line. Chapter
14 of 4? Victoria establishes this, if it needs to be established

"P.O. 1458, dated Koveraber, 1881, shows that the main 
line had by that time been routed through Winnipeg. That this 
in no way interfered with the position of .'Selkirk is clear from 
the Act of 188?, 45 Victoria, Chapter 53. This statute amends 
the very paragraph of the contract under consideration, namely, 
paragraph 13, with respect to a change in the location of the 
railway through the Yellow Head Pass, but the statute, by 
section 1, shores clearly that Selkirk was still on the main line.

"If it were necessity to decide as to whether or not 
the covenant to build and forever ciaintt-in the workshops at 
Winnipeg was a covenant which the company could validly enter 
into, regard should be had to the principle laid down by Lord 
Selborne in Attorney General v. Greaj^j^stern^ Railt?ay Company, 
namely, that whatever linay fairly be" regarded, as incidental" to, 
or consequential upon, those things which the legislature has 
authorised ought not, unless expressly prohibited, to be held by 
judicial consideration to be ultra yirj^s. However. I do not 
consider it necessary to decide the question, for the reason 
that, assui'iin^ the covenant to have been beyond the power of the 
company, the respondent, in the circumstances here present, is 
not now entitled to take the position that its obligation with 
resnect to the exemption from taxation is no longer binding 
upon it.

"The position of the resoondent, as set out in its 
factum, is that the 'tnirported agreement' between the parties is 
v§oid for want tt mutuality and that no consideration for the 
tax exemption vjas received by the respondent for the agreement 
or by-law or the granting of the exemption from taxation, and 
that the plaintiff did not as a result of or in reliance upon 
said agreement or any term or terias thereof exercise any for 
bearance or change its plans or incur any expense or make any 
investment or in any way change or alter or prejudice its 
position or the location, construction or operation of ite 
rail ay or of any works connected with its railways, or give any
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consideration. It is said that the giving of the bond and 
covenant amounted to a covenant by the appellant not to 
its statutory powers, which it had no right to do.

"In wy opinion, it is plain that both parties con 
tracted on the basis that the appellant had the power to give 
the covenant in question, and e&ch w&s in as good a position as 
the other to ascertain whether or not that was so. The contract 
has been fully executed, except as to the future performance 
on the part of the City as to the Maintenance of the t&x 
exemption, and on the part of the appellant as to the mainten 
ance of its shops at their present location.

"With respect to the point taken as to the lack of 
power on the part of the company, the view expressed by Lord 
Cairns (Lord Chancellor) in Ashbury 1 s case at page 6f? is, in 
my opinion, applicable. There is nothing involved in the 
covenant, in my view, which 'involves that which is mjalum

m or maluia in se_ or is a contract contrary to "nubile_
policy and illegal in itself.' The question is not 'as to the 
legality of the contract; the question is as to the competency 
and power of the company to make the contract. 1 The covenant 
here in question, on the assumption it was beyond the powers of 
the company, which I make for present purposes, was sinply void. 
Being ultra viresr the appellant, and therefore void, there can 
be no question of damages. Otherwise, the case would fall, in 
my opinion, within the principle of i3oone y. jjyjrg.. Tn that 
case the plaintiff had conveyed to the" defendant by deed the 
equity in redemption of a plantation together with the stock" 
and so forth. I do not think that I need read that.

VISCOUNT SIMON: Will you turn back to page 411, line 41? The 
learned judge says: "It is plain that both parties contracted 
on the basis that the appellant had the power to give the 
covenant in question", las that a mistake of law?

MR. FILLMORE: I think that the learned judge uaeans that both 
parties contracted on the assumption; both parties thought; 
both parties believed that.

VISCOUNT SIM03J: Supposing that they were wrong and the Act of 
Parliament or the Letters Patent or the two together did not 
confer on the Canadian Pacific Railway the power to agree to 
pass through " innipeg forever, if both parties BanixaetQd'. 
thought that the documents did give that power, would that be, 
if they were both mistaken, a mistake of law?

MR. PTL'.MOR^: Let us assume that, because I know that the next 
step will be that, if there is a mistake of law, it does not 
avoid a contract.

VISCOUNT SIMON: That is what was In my mind.

MR. FII.LMDHE: I think that the situation here is that we do not put 
it that way. Let us put it this way: I have no doubt but that 
both parties thought that the railway company had the power to 
give the bond and covenant in question.

»

VISCOUNT SIL10HJ It was because the corporation thought that that 
they gave the assurance to exempt from taxes.

MR. FILLMORE: I have no doubt about that; but the cause of action 
is that it is said that on or about a certain date the plaintiff 
and the defendant entered into an agreement. The terms of the 
agreement are »et out in a by-law. I submit that, if one party 
to the agreement had no power to enter into it, if it was beyond



its powers, the purported execution was a nullity; that there 
was in fact no agreement. I do not think that the principle of 
mutual mistake of law applies where one of the parties had no 
power to enter into the* agreement . I do not see that that line 
of cases applies. If money is paid under e. mistake of law, of 
course you cannot get it back.

LORD ASQlTtTH: The learned judge in thie passage is considering the 
position upor> the assumption that the covenant by the company 
is void, is he not?

MR. FILLMDHEJ Yes.

LORD ASQUITH- He starts the pasoage by saying: "I do not consider 
it necessary to decide the question, for the reason that, 
assuming the covenant to have been beyond the power of the 
company", certain consequences follow, v/hat he appears to be 
saying In this passage is thnt one of the consequences is that 
you may get a thing intra yj^rea, so to speak, by estoppel. 
Supposing that both parties contract on an assumption of law 
which is "mistaken and the City of Winnipeg acts on the basis 
that the Canadian Pacific Railway has powers which it has not 
got, that brings in something which was outside.

MR. FILLMOSB: By way of estoppel. I intend to rely, naturally,
on what was laid down by Mr. Justice Russell in York Corporation 
v , Leethaia r& T^onrs; that you cannot by estoppel make good 
something that was bad in the first instance.

The learned judge goes on at line 8: "The convenant 
here in question, on the assumption it was beyond the po^^ers 
of the company, which I make for present purposes, was aim ply 
void. Being ultra vires, the appellant, and therefore void, 
there can be no question of damages, otherwise, the case would 
fall" within certain cases.

LOR0 CO!®!: He is deciding it, is he not, on the saiae ground as 
Mr. Justice Rand?

MR. FILLMORE: Yes.

LORD COHEJJ: That appears from the top of page 413?

MR. FILLMOHK: Yes.

VISCOUNT 31 MOW '. I do not understand what he says at line 13 on page 
413. He says: "I agree on this branch of the case with the 
order proposed by ray brother Rand." T do not know what the 
order proposeri by Mr. Justice Rand was.

MR. FILLMORK: Mr, Justice Rand seemed to suggest that the order
for injunction should go, with the provision that, if they moved 
away the shops ——————

LORD COHEN: las not the position that the railway company won out 
right before the trial judge; certain limitations were imposed 
on its victory by the Court of Appeal in Manitoba, with the 
result that the railway com any were the appellants before the 
Supreme Oourt; there the railway company won and the restrictions 
which had been imposed by the Court of Appeal in Manitoba on 
the trial judge's judgment were got rid of? I think that that 
is the position, Is it not?

MR. FILLMORF.: I do not know, my Lord. This is the way that it is 
tnit in the last paragraph of Mr. Justice Estey's judgment, on 
page 390: "As the company asserts the covenant to be good, it is

o IK



8

as if it were proffering an undertaking, in the event of the 
reraoval of the workshops from the city, to recoup to the city 
out of the "benefit received through the future tax exemption, 
such amount of compensation as the court might determine to be 
the loss the city might thereby sustain".

LORD OOH£i«: 'ihe passage to which my Lord Sitaon refers is in the
next words: "the declaration and injunction asked for should go." 
That is the order and declaration proposed by Mr. Justice Rand.

LORD ASw,UITH: What does "go" mean? It means "ahall issue"; not 
"shall be discharged"?

MR. FILUiOHE: Yes.

Mr. Justice Kellock goes on at page 413, line 3, by 
way of conclusion: H It is past question, In my view, that the 
case is one for equitable relief rather than that the respondent, 
having obtained to date everything for which it originally 
stipulated with the exception of a binding agreement in which 
the existing status of the shops will be maintained, cannot in 
conscience be allowed to take the position that its agreement 
with respect to the tax exemption is no longer to be enforced. 
against it. I think the facts are eminently such as to call for 
the application of the principle of cowipensat ion in so far as 
performance on the t>art of the appellant may fall short of that 
which it would have been. obliged to provide if the conversant 
on its part, and which it asserts to be binding, were binding In 
law. I* therefore agree on this branch of the case with the 
order proposed by my brother Rand." Whatever that may be is not 
perfectly clear-

VISCOUNT aiMo^j Then he goes on to deal with the question of what 
is the weaning of "within the City of sdnnipeg" and the hotel?

MR. FILLJdfiHE: Yes.

VISCOUFf aiMOH: He saya in his last paragraph on page 416 that "the 
appellant succeeds substantially".

MR. FILLMORL: Yes. It seems to ia& that they succeed more than 
"substantially" - altogether, T would think.

MR. CARSOK: That was because of the hotel. Mr. Justice Kellock 
dissented on the hotel question.

VISCOUNT sikON: Vile now come to the judgment of Mr. Justice Kerwin?

MR. FILUiGHK: The learned judge recites matters that we have gone 
over before. He refers to clause 8 and the conditions End 
stipulations in clause 3. At line ?0 on page /JL7 he says; "This 
by-law and an amending by-law iio. 19*5 passed September PC, 188?, 
were ratified and confirmed by an Act of the Manitoba legislature. 
It is admitted that the company fulfilled its obligations and 
with the exception of an abortive attempt by the Oity to impose 
school taxee , Canadian Pacific Hallway Company v. City of 
Ytirmipeg. no question arose between the parties ae to the 
company 'a liability to taxation until, In the year^ 1948, the 
City attempted, to assess and levy realty and business taxes, when 
this action was brought for a declaration that the company was 
not so liable . »

He then reviews the findings in the court below and 
at line 48 says: "On this first point I find it unnecessary to 
determine whether the company was incorporated by Royal Charter
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and. hence had. all the powers of a natural person, and therefore 
it is inadvisable to say anything upon the subject. The 
enumerate! powers of the company, which appear in the reasons 
for judgment of several of the me sabers of this court, and in 
the reasons for judgment in the courts below, are sufficient, 
in ray viet?, to authorise the company to do as it agreed and as 
was subsequently carried out. Decisions like Oorjporatdon of 
Whifby v._ Grand Trunk nail^ay OoHpany, relied upon by the City, 
defend upon the'ter-ss of the enactments conferring the 
particular powers there in question. I might add that I have 
found it unnecessary in the consideration of this point, or any 
of the others, to deal with the company's argument that, 
because of the decision in O&nadian Pacific. Railway Company v. 
City of innipe^, several of the matters nov; raised by the 
City are re_s 4udicata. »

The next part of the judgment is concerned with 
other matters, my Lords.

VISCOUNT 8T'<ON: "/ill you tell me what the result is? The majority 
take the view that the respondent, the Cfcmadian Pacific 
Railway, had the po'srer to agree forever?

MR. FILLHOHK: Yes.

VISCOUNT siatOH: That is the view of Mr. Justice Locke, Mr. Justice 
Estey, I*. Justice Cartwright (who concurred with Mr. Justice 
Estey) and Mr. Justice Kerwin (with whota the Chief Justice, llr. 
Justice i'aschereau and ivir. Justice ifauteux concurred).

MR. FILL-MORE: Yes.

VISCOUNT smm: The difference is that Mr. Justice Rand and Mr. 
Justice xellock think that the respondent should succeed, but 
that there should be something added to protect ——————

MR. CARSON: Wo, ray Lord; nothing to be added.

LORD COHEN: They agreed that the respondent should succeed, but on 
a different ground, subsisting only in equity, on the equitable 
doctrine of specific performance for compensation.

MR. FTLLMORE: Yes.

LORD COHSw; The actual order, at page J?4, la that the "judgment 
of the Court of Appeal for ;;snitoba should be and the same was 
reversed arid aet aside"and that restored the trial judge 'a 
judgment, which appears at page 174?

MR. FI],Lir>RE: That is right. I think that I might add that, as 
far as the Great seal argument is concerned, I think all the 
judges, exce t Mr. Justice Estey and Mr. Justice Cartwright, 
reserved judgment; they did not give any opinion, except that 
Mr. Justice Rand and l.tr. Juotice lellock r/ere of the opinion 
that the company 7?aa not created a common lap corporation; so 
that t-.?o of the judges in the K.upreuie Court of Canada expressed 
the opinion that the company ^as not created as a common law 
corporation, because the charter was granted under the are at 
Seal of Canada.

VTSCOUKT SIMOF: However they got at it, the majority toolv the view 
that the Canadian Pacific Rail-way Company had the power to agree 
in perpetuity?

MR. FILLMORE: Yea. It is quite clear that all, except Mr. Justice
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Rend and i?r. Justice Kellock, agreed that the enumerated t>o^ers 
(that is, clause 4 of the charter) gave the power to enter into 
the agreement in question.

VIHCOUHT suns: Ae "useful"?

MR. FILLMORE: I would like to liscuss that briefly later; but first 
I would like to make s. short submission on the question of 
whether or not the company is created, as a common lar corporation.

LORD TUCiJER: Fone of the judges in the Supreme Court baaed their 
judgments on the fact that it waa a oomaon law corporation, did 
they?

MR, FTLLMOKK: fto, my Lord. Mr. Justice Estey and Mr. Justice 
Cartwright said that it was a common law corporation and also 
that it h&d the express powers.

LORD TI rC.bEE: Two of them said th^t it was a common law corporation, 
but in any event it hsd the power?

MR. FILLMORK: Yes. I wish to submit to your Lordships that it was 
not crested a common lav,- cor ̂ ration by the fact that the 
charter issued under the Great Seal. I submit th&t the reasons 
given in the Court of Ar?peal in Manitoba by the late Mr. Justice 
Dyeart and the reasons given by Mr. Justice Rand and i*r. Justice 
Kellock in tLe supreme Court of Canada are more convincing than 
the reasons given in support of the contrary view. Tt see us to 
me, in the first place, that, where you hsve, first, the 
contract and then you have the statute and you neve a company 
incorporated for a social purpose and section "> of the incor- 
portating Act says that it shall be held to "be an Act of 
incorporation within the meaning of the said contract ————--

LORD A3QUTTH: That is an allusion to page ?•*, t>ar.gr a-h n: ''The 
company to be incorporatei" and so on, in the event of an Act 
of incorporation be ing granted. It is sayin that the Act of 
incorporation rceans what section ? says.

MR. FILLMOPJE: Yes. Where it says "and shall be held to be an Act 
of incorporation", I think thv,t means tht<t it shall be held by 
the court or whenever the question coraes to be considered.

The view to the contrary is basel entirely on the 
decision in the Bonanza Creek case. The actual decision was 
that the company had the capacity to do business in the Yuiton; 
it had. the capacity to be registered there and to receive a 
miner's licence. The Act under which the company was incorporated 
vas the ' ntario Companies Act, Revised statutes of ;<ntarlo, 1897, 
Chapter 191, section 9, which is referred to in the decision.: 
The Lieutenant-Governor in Council may by letters patent grant 
E charter to any number of persons not less than five, and so on. 
There Ere, therefore, no restrictions en the power of the 
Lieutenant-Governor there. The statute says that he may create 
a corporation. Here, however, we have a contract. The statute, 
at page 11, starts with the provision: "The said contract, a 
copy of which with schedule annexed, is apoenfted hereto, is 
hereby approved end ratified, and the (Tovernment is hereby 
authorised to perform and carry out the conditions thereof, 
according to their purport. "

LORD COKFtf: Ts this the point that you are making: that the
respondent wes incoryjoruted for c sr>ecial purpose pursuant to 
tn Act wbich provided that the charter should have the effect 
of an Act of Parliament?

MR. FILLMORE: Yes. o^,o«
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LORD COHEN: And it was BO incorporated at the time when the 
Lieutenant-Governor or the Governor-General had no power to 
incorporate^ a railway company by Royal Charter unless there 
was a statute expressly authorising it. That appears from Mr. 
Justice Kellock's judgment, page 407- Is that right?

MR. FILLMORE: Yes. I was only trying to make some point of dis 
tinction between the case at bar and the Bonanza Creek case. 
because in that case the statute said: The Tieutenant-Governor 
may issue a charter, if someone makes a petition, whereas the 
circumstances here are entirely different. In the Bonanza Greek 
case it is pointed out itoafc by Lord Haldane that different 
considerations may arise where a company is incorporated by 
special statute; that the observations as to a company created 
entirely by grant do not apply when the compare is created by a 
special Act. The difficulty that arises here, therefore, is 
that this Canadian Pacific Railway Act consists of tro things. 
Tt is not entirely a special Act; it consists in part of a 
special Act and in part of a charter granted under the Great 
Seal.

LORD ASQUITH: What was the point of switching from the original 
plan set out In the contract of having an Act of incorporation 
and substituting for it a charter which is to be deemed to be an 
Act of incorporation? There must have been some purpose.

MR. FILLMQRE: Different reasons have been surmised, but none of the 
judges in the court below were able to state definitely. One 
judge suggests that it was to save time. The charter issued the 
next day after the Act was passed. I submit that it amounted to 
the same thing, because the Act says "shall be held to be an 
Act of incorporation".

LORD AS UITH: The contract was made and the Act was passed in 
February, 1881. At some time they discovered that for some 
reason or other an Act of Parliament would be a less eligible 
method of carrying out the thing than a charter. One cannot 
help speculating on the reason, but you cannot suggest any?

MR. FILLMORE: Ho-one has really solved the problem; so that I
cannot answer that; but I submit that it does not make any really 
material difference whether you have a charter in the exact form 
stipulated for in the contract or whether a special Act was 
passed. Tt seems to me, as was laid down in the T)e Keyser's 
Hotel Qompany. case, that you cannot have two sources; that TJhe 
prerogative is excluded by the fact that all the power comes from 
the Act and the contract and the forms stipulated for in the 
contract; but the prerogative is simply the residue of the 
statutory powers remaining in the Crown and, according to the 
De Keyeer 1 s case, where the whole field is occupied ——————

VISCOUNT SIMON; Not the residue of the statutory powers, but the 
residue of power.

MR. FILLMORE: Yes, my Lord, -vhere the whole field is taken up,
there is no room left for the exercise of prerogative. It seems 
to me that that is the sum and substance of it.

Then these are the reasons why I submit that the Act 
should be considered to be a special Act and that the company 
is not to be regarded &a a common law corporation created 
exclusively by the Great Seal under the royal prerogative.

VISCOUNT SIMON: It is a question, is it not, of construing the Act 
and the documents to which it refers and to which it gives 
validity?



MR. FILLMORE: Yes.

VISCOUNT SIMON: It is a pure question of construing the Act?

MR. FILLMORE: That is right, my Lord. In the first place, section ? 
states that it shall be held to be an Act of Parliament and the 
learned Judge recites the contract and says that it is issued 
under the authority of the Act of Parliament and it is in the 
exact words.

The next point made in the courts below is that at 
that time a joint stock company could not be incorporated for 
the purpose of creating a railway company. That was expressly 
excluded.

LORD COHEH: That is the Act referred to by Mr. Justice Kellock - 
section 3?

MR. FILLMORE: By the Canadian Joint Stock Companies Act of 1887, 
Chapter 43. The point is made by Mr. Justice Dysart and Mr. 
Justice

LORD OAKSEY: You say that that is a Canadian statute?

MR. FI1.LMGRE: Yes. It is at page 7 of the appendix: "An Act to 
amend the law respecting the Incorporation of Joint Stock 
Companies by Letters Patent. 11

LORD COHEN: I suppose that the way that it would be put against
you on that is this, is it not? If it were not for the conclud 
ing words about the construction and working of railways, there 
would here be the widest possible powers for the Governor- 
General in Council to constitute a company by charter and the 
case would be exactly like the Bonanza Creek case. It is said 
against you, I think, in one of the judgments of the courts in 
Canada that, if you strike out ad hoc the words "except for the 
construction and working of railways11", you leave the Governor 
in Council with the widest possible powers. I think that that 
is the way in which the trial judge put it against you.

MR. FILLM-RK: As against that, let us consider other points made 
in the court below: that the grants of lands, moneys, rights of 
way, were beyond the prerogative rights of the Crown; that it 
required an Act of the legislature to give the company P5 
million acres and ?5 million dollars -md the right to go wherever 
they liked, to confiscate property; the widest possible powers 
could not have been granted under the prerogative; so that that 
necessarily excluded tny intention to create a common law 
corporation by the charter.

LORD TUCKER: Does the phrase "am Act of incorporation" necessarily 
contemplate an Act of Parliament?

MR. PILLMDHE: I think so.

LORD TUCKER: Clause ?1 of the agreement in the Schedule says: "The 
company to be incorporated, with sufficient powers to enable 
them to carry out the foregoing contract, and this contract 
shall only be binding in the event of an Act of incorporation 
being granted to the company". Then the Act of 1881 says that 
the charter "shall be held to be *&n Act of Incorporation within 
the meaning of the said contract." I do not know whether when 
you talk about an Act of incorporation being granted it necessar 
ily presupposes an Act of Parliament or may not contemplate a 
charter.

MR. FILLMQRE: I would submit that the words "Act of incorporation"



make one think at once that it means an Act of Parliament. You 
do not ordinarily say: in the event of an Act of incorporation 
being granted. That is a little unusual.

VISCOUNT SIMON: Lord Asquith was raising the question as to why 
the method was changed. Is It not possible that it was changed 
for this reason: that there was on the Statute Book the statute 
of 18771 which said that you could not create a company for the 
construction and working of railways by letters patent granting 
a charter. That was a general statute of Canada. In order to 
meet that difficulty, what you needed was a special statute 
incorporating this company. Is not that the reason why it was 
done in the Act of 1881?

MR. FILLMORE: That would be the reason for passing a special Act. 
You would have to have a special Act, as was at first suggested, 
or you would have to have the charter authorised by a special 
Act, which "shall be held to be an Act of incorporation". Do 
not they get around it by the words "shall be held to be" here?

LORD A84UITH: It is a little difficult to see why they used the 
word "charter" at all.

MR. FILLMORE: In what clause, my Lord?

LORD ASQUITH: In clause ? of the Act of 1881, which appears at page 
1?. I find it difficult to see why they made any allusion to a 
charter, if all that they wanted was an Act of Parliament. They 
do it in a devious way. The charter is to be part of the 
consideration and it is to be equivalent to something.

LORD TUCKER: It is to "have force and effect as if it were an Act 
of the Parliament of Canada".

LORD A90UITH: Why not simply pass an Act of Parliament, instead 
of saying that there is to be a charter and saying that it 
should have the force of an Act of Parliament?

MR. FILLMORE: One suggestion which was made by one of the judges in 
the court below was that it was to save time; but I suppose that, 
if Parliament had been in session, they could have passed 
another Act.

LORD TUCKER: It would have saved time and, I suppose, money, too, 
would it not? I do not know.much about parliamentary procedure; 
but this is a very short Act, which contains certain recitals, 
and then the operative part is to give legal effect to the 
agreement in the schedule, is it not?

MR. FILLMORE: It confirms the agreement. The agreement provides 
for the charter.

LORD TUCKER: If you had incorporated the charter in a special Act, 
it might have been that it could have been challenged clause by 
clause in Parliament; or would it have been introduced as a 
private Bill and had all the necessary expense attendant to that 
procedure? I do not know.

MR. FILLiaOREl: I suppose that this Bill, with the contract and 
schedule, must have been before Parliaaaent.

LORD COHEK: In those days was it the practice to incorporate
companies by Act of Parliament or was it the almost invariable 
practice to incorporate them, except railway companies, by 
charter, pursuant to the general power given by section 3 o 
1877 Act?



MR. FILMIC RE j I think that practically all ordinary comraercial 
companies were incorporated by letters patent. We can look at 
the statutes passed,

LORD CQI7EN: I was wondering whether, as Lord Simon says, it might 
not Toe the reason: that, it being the practice then to incorpor 
ate companies by letters patent, the most convenient radthod o" 
doing it was to remove the embargo applying to railway cotaoanies, 
and that is all section ? did.

VISCOUNT SIMOK: And the Act of 1881 goes on to make it unchallenge 
able that there has been effectively a grant of money and of 
land to the company; it assures the company of its rights in all 
those things and removes any question and doubt as to whether 
it is entitled to the things that it is supoosed to be given. 
It puts it plainly in the position: Everything that has happened 
to you is authorised.

MR. FILLMORE: In answer to an enquiry by Lord Tucker, the railway 
companies and companies of that character were ordinarily 
Incorporated by special Acts in those days and since. One can 
look Et the statutes of those years and find many companies 
incorporated by special Acts, the same as the Port Whitby Company,

LORD COHEN: Was there something in Canada called the Railways 
Clauses Act?

MR. FILLMORE: I was going to come to that as another reason.Why 
this company was not a common law company is that it was made 
subject both by the contract —————

LORD GOHEI'J: There was a thing called the Railways Consolidation 
Act, 1879, or called by some such title?

MR, FILLUOHK: Yes.

LORD COHEN: It is mentioned in clause 17.

MR. FILLMORE: It was made subject to the Consolidated Railway Act 
of 1879; so that both in the Act and in the contract it is 
subject to the Consolidated Railway Act of 1879.

LORD COHEN: Clause 17 ia at page ?~f of the appendix.

MR. FILLMORE: I think that that is a strong indication that
Parliament did not intend this charter to create a common law 
corporation, because in section 7 of tne Consolidated Railway 
Act, 1879, we find detailed the ordinary operating powers of a 
company. It provides that "The company shall have power and 
authority: To receive" grants of land; purchase land; occupy 
public lands, lands belonging to Her Majesty; power to carry a 
railway across lands of corporations; to construct and work the 
railway across any water, stream or watercourse; to complete the 
railway with one or more tracks; to erect and maintain all 
necessary and convenient buildings, stations, and from time to 
time alter and repair the same; to make branch railways, if 
required and provided by the special Act, and to manage the 
same; to construct and make all other matters and things 
necessary and convenient for the making, extending and using of 
the railway in pursuance of this Act and of the special Act; to 
take, transport, carry and convey persons and goods; to borrow; 
to enter upon lands; to remove trees; to cross other railways 
and construct branch railways on certain conditions.

VISCOUNT SIMON: All those powers would be included and, in as much 
RB it is only included "in so far as they are not inconsistent



with or contrary to the provisions hereof, it would avoid any 
conflict.

MR. FILLMORE: Yes, my Lord; so that between the agreement and the 
charter and the Railway Act you have a complete guide for 
operating the railways, and it seems to me almost absurd to 
suggest that, after going to all this trouble, after outlining 
and crystallising the whole plan, working it out to the last 
detail, you could say: That was all unnecessary; that did not 
mean anything; this is a common law corporation: it can do 
anything that it likes. I submit that it is not actually a 
sensible vie?; to take of the situation.

VISCOUHT SIMON: I do not understand that to be the view. The view 
is, ie it not, that the Canadian Pacific Railway Company is a 
company which has been incorporated by a statute, namely, by the 
statute of 1881 ; you crust therefore look at the statute and the 
documents to which the statute refers to find out what it can 
and what it cannot do and, looking at the relevant documents, 
you find that it is able to enter into agreement s which are 
useful for the purpose of the railway. The argument is: That is 
what this is and so it has turned out.

LORD COHE11: That is the second point. You are at present arguing 
the first point: Has the company, apart altogether from section 
4, got the powers simply because it is a chartered company? 
That is the point that you are arguing?

MR. FILLMORE: Yes. I am submitting that Its rights and powers must 
be found in the relevant documents; that you cannot say: ,?e do 
not need to look at the documents; we do not need to look at the 
charter; we do not need to look at the Act; they can do anything.

LORD CQHE$: That will not help you, unless, as niy Lord says, you 
are able to satisfy us that clause 4 is not in wide enough terms 
to cover this agreement.

MR. FT LI.:*.) RE: Yes, say Lord. If the actusl language of clause 4 is 
wide enough, this discussion is all wasted.

LORD COHBN: All academic. That is the line which the majority of 
the Supreme Court followed, is it not?

MR. FILLMORE: Yes, tny Lord. That is what really decided the case 
against the appellant in the end: that the enumerated powers 
were sufficient. The judges were of that opinion in the court 

and in the Supreme Court of Canada.

LORD TUCKER: You are really meeting an alternative argument which 
may be put against you?

MR. FTLLMORF:: Yes, my Lord.

LORD TUCKER: Mr. Carson may say: if I am wrong about the incorpora 
tion of these powers, I still say that I can do this, because I 
have the charter.

MR. FILLMHRF.: Yea. I do not propose to labour this point about the 
Great Seal.

The last point that I want to make is that, after all, 
this was a semi-public corporation and Tarliaaient intended the 
aioney and the land to be used in a building contract; they did 
not intend to create a ooouaon law corporation which could do 
anything that it liked at any time. They intended these large 
grants of land and money to be used for the specified pur x>ses.
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I do not want to quote at length from the De Keyser' B 
Hotel case. Aether this has been read or not, I do not know; 
but Et page 539 of 19~() Appeal Cases Lord Atkinson eays: "It is 
quite obvious that it would be useless and meaningless for the 
legislature to impose restrictions and limitations upon, and 
to attach conditions to, the exercise by the Crown of the 
powers conferred by a statute, if the Grown were free at its 
pleasure to disregard these provisions, and by virtue of its 
prerogative do the very thing the statutes empowered it to do. 
One cannot in the construction of e. statute attribute to the 
legislature (in the absence of compelling words) an intention 
so absurd. Tt was suggested that when a statute is passed 
empowering the Crown to do a certain thing which it might 
theretofore have done by virtue of its prerogative, the preroga 
tive is merged in the statute. I confess I do not think the 
word 'nerged 1 is hapoily chosen. I should prefer to say that 
when such a statute, expressing the will and intention of the 
King and of the three estates of the realm, is passed, it 
abridges the Royal prerogative while it is in force to this 
extent: that the Crown can only do the particular thing under 
and in accordance with the statutory provisions, and that its 
prerogative po^er to do that thing is in abeyance, ,'hichever 
mode of expression be used, the result intended to be indicated 
is, t think, the same - namely, that after the statute has been 
passed, and while it is in force, the thing it empowers the 
Crown to do can thenceforth only be done by and under the 
statute, and subject to all the limitations, restrictions and 
conditions by it Imposed, however unrestricted the Royal 
prerogative may theretofore have been."

I will now leave that subject and turn to a discussion 
of clause 4 of the charter, clearing up on the way, if I may, 
a point about the construction of the railway. I do not think 
that I made it very clear in the opening session. I want to 
refer to the state of construction of the railx-my in 1881. I 
did riot refer your Lordships to Chapter 14 of the statutes of 
Canada 1879, A? Victoria, assented to 15th May, 1879. It 
recites: "''hereas it is expedient to provide for the connection 
of the main line of the Canadian Pacific Railway with the City 
of "innipeg and Pembina", therefore it is enacted as follows: 
"A branch of the Canadian Pacific Railway shall be constructed 
from some point west of the lied River on that part of the main 
line running south of Lake Manitoba to the City of Winnipeg, 
there to connect with the branch line from Fort Garry to 
-embina. (?). A sum not exceeding one million dollars may be 
expended on that part of the main line west of the Rei River 
and the branch hereby authorised without previous submission of 
contracts to Parliament."

In 1879, therefore, it was proposed that a branch line 
should be built to Winnipeg west of the Hed River to connect 
with the main line.

I read to your Lordships in opening some Orders in 
Council in 1879, whereby the comioany were going to build a 
bridge and they were going to construct the branch line. Those 
seem to be in pursuance of this statute of Ib79; but here is a 
rather peculiar thing which is not mentioned in any of the 
judgments and I did not mention in opening: At page 1?? of the 
appendix you will find an order in Council passed on the 18th 
August, 1915. It gives the history of the thing very prettyly: 
"The Committee of the Privy Council have had before them a 
report, dated ?3rd January, 1915, from the Minister of Railways 
and Canals, representing that application has been made by the 
Canadian pacific Railway Company for the conveyance to them by 
Letters patent of the section of railway now known ae the

o



•Stonewall Branch 1 , £ distance of about twenty miles.

"That the facts in the matter are as follows: Under 
the original scheme for the construction of the Canadian Pacific 
Railway, the main line was to cross the Red River opposite 
Selkirk, on the east side, xtrith a branch from Victoria Junction
— a point about sixteen miles vest of the River, and about two 
miles e&at of what is known nor as Btonewall — io Winnipeg;, " 
That is consistent with the 18J9 statute.

"This scheme was abandoned in favour of a route south 
from Selkirk to St. Boniface and Winnipeg, thence northerly 
from ',-innipeg, *n>..l thence westerly via Stonewall and Ose&wa to 
Portage la Prairie, a distance of seventy miles, thus placing 
Winnipeg on the main line.

"For the construction of the first one hundred miles 
of the distance from 'Winnipeg, a contract was entered into by 
the Govenuuent on the 19th August, 1879 » the whole to be 
completed by August 19th, i860. % the end of June of that 
year, however, only eighteen iciles of the track had been laid, 
and on October 1st the work was taken over by the Govermaent" 
and so forth.

'lie can then turn to page 1?4 to continue the history. 
"On November 1st, 1881, the Engineer- in-Chief reported that the 
road was then being operated as far west as Brandon via Stonewall, 
a distance of 145 miles froir. I innipeg.

"On the 2nd of June, 1881, the company made application 
for consent to a proposed relocation of the line from Winnipeg 
to Portage la Praieie, the proposed line to extend from a point 
about one mile west of Winnipeg on the line built by the 
Government, and taking a generally direct westerly course to 
Portage la rr&irie, & distance of about 53^ miles.

"By Orders- in-Oouncil of the 6th and ?5th of August 
and 19th of November, 1881, the said relocation was ap?>roved.

"The company, under date the ?7th of October, 1881, 
in renewing their application for approval of the entire re 
location had stated that upon such approval being granted, the 
company would continue to operate the line to "rtonewall as a 
branch of their railway, and the said Order of the 19th of 
November, 1681, contained provisions as follows: 'The Committee 
recommend, hoover, upon the report of the Minister of Justice, 
that it be made a condition of the approval that the company 
enter into an agree ;nent with the Grown binding themselves to 
operate the line between Winnipeg and Stonewall as a branch, the 
draft of such a£ireement to be approved of by the Governor~in- 
Council before execution.

"'The Committee further recommend upon the same
report that as claims may be made against the Government by those 
persona who nay have purchased land along: the line of railway 
as at first located by reason of the change in the line, it be 
made a condition of the approval that all such claimd be dealt 
with by the Company, and settled upon equitable principles, and 
be referred to the Government for decision in case the corapany 
and the parties fail to agree with respect to the settlement, 
and that the draft of the agree iiient embodying this condition be 
also approved of by the Governor-inCouncil before execution. 1 "

VISCOUNT 91 ioN: I do not myself understand the relevance of these 
references.

/» *
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FILLMORE: I am coming to this point: that at the time the 
covenant was given on the ^fh September Winnipeg was not 
officially on the main line. It became the de facto, main line, 
but actually did not get formal approval even &8 late as 1915.

VISCOUNT 8IUON: 'What conclusion follows frora that?

MR. FILL MORE : I thought that it might have some bearing on the 
obligation of the railway coiapany to maintain eel kirk as a 
terminal point.

LORD TUCKER: In your opening statement you told us, did you not, 
that it had alre&dy been decided that the line should go through 
Winnipeg before this contract was entered into; therefore, the 
City of Winnipeg did not get anything particularly much out of 
this contract. Is th&t oo or are you now saying something which 
indicates something different?

ME. FILLffiOHE: I am saying something different, and to this extent: 
that it was on the ?nd June that the Canadian Pacific Railway 
made the application. They then wanted to relocate. What I 
had overlooked in opening was the Act of 1879, which provided 
that the branch line would be built to Winnipeg frora a point 
west of the Red River. It now appears from this Order in Council 
that the company, having a copy of it furnished to them, as 
appears from the last paragra-qh of the document from which I 
was reading, wrote on the 5*h December, l88l, "saying that they 
declined to undertake the obligation in respect of claims , The 
company, however, built their main line from Winnipeg on the new 
location and were duly paid subsidy for it. They also continued 
to ot>erate the line to Stonewall, and the matter so rested 
until 1897, when the company applied for the issue of a patent 
to them of certain lands. More recently, the company have 
applied; as above stated, for Letters Patent vesting in them the 
said ' stonewall Branch ' . *

Therefore, actually pursuant to the application made 
in June Winnipeg became the de_ fjacto, main line, but not the 
official main line. That is the reason why I wanted to make 
that correction.

LORD GOHEIi: Is that a ground on which you are saying that it was 
remarkably improvident of the railway company to enter into this 
bargain; or what otherwise is the relevance of it?

MR. FILLMORE: It is only relevant in thia way, for example. Tn 
188? the statute was passed which is referred to by Mr. Justice 
Kellock. That is 45 Victoria, Chapter 53. It recites: 
"v/here£.s by elsuee thirteenth of the contract with Her Majesty 
the ;'ueen now held by the Conedian iacifio Railway Company, 
(which contract is contained in the ache iule to the Act passed 
in the forty -fourth year of Her majesty's reign, Chapter one, 
intituled 'An Act respecting the Canadian Pacific Railssay 1 ) it 
is provided that the said company shall have the right, subject 
to the approval of the Governor in Council, to lay out and 
locate the line of the railway thereby contracted for as they 
may see fit, preserving the following terminal points, na&ely, 
frora Caliandw Utation to the point of junction with the astern 
section at i-anuoops by way of the Yellow Head Pass; and whereas 
it may be found to be in the public interest that the junction 
with the western section at foursloops should be made by way oi' 
some pass other than the Yeilow Head lass: Therefore Her kajesty 
... enacts as follows: (1) The Canadian racific Railway Company 
may, subject to the approve*, of the Governor in Council, lay out 
and locate their main line of railway from Selkirk to the 
junction Tith the western section at KamlOQps by wEy of some 
pass other than the Yellow Head Pass".



VISCOUNT SIMON: I am sorry, but I do not follow the relevance of 
this. You have fifteen reasons at the end of your Oaae. Which 
of the fifteen reasons are these references intended to support?

MR. FILLMGRE: It seems to me that they have a "bearing on the
situation as it existed in 1831 and on the right of the railway 
company, in view of the relevant statutes and Orders in Council, 
to give a covenant that they would forever maintain their 
workshops within the City.

VISCOUNT SI;-..OS: That is a separate grounu for saying that they had 
no power to wake the contract.

MR. FILLMORE: Yes, toy Lord.

VI3COUHT SIMON: It is another ground.

LORD TUCiEHi How do you put it exactly? They had no power to make 
the contract - because of what, on this point"/1

MR. FILJ;MOR£: Mr. Justice Lellock disposes of the contention that 
they were bound to maintain Selkirk as a terminal point and my 
submission was and is that the agreement to erect and maintain 
their principal workshops for kanitoba in Winnipeg had the 
practical effect of wiping out Selkirk as a terminal point.

LORD COHEN: That would seem to be more a matter of grievance coming 
from Selkirk rather than froju somebody appearing for ..innipeg.

VISCOUNT Gl^oiv: Your thirdjreaeori is: "Because the purported bond 
and covenant dated 10th October, l88l, is incompatible with the 
obligation of the respondent to forever efficiently operate the 
railway". I understand that now you are saying that it is also 
incompatible with the obligation of the company to maintain 
Selkirk as a teraiinal point?

MR. FILLED RE: Yes, my Lord.

LORD COHEN: Are you putting it perhaps slightly differently, which 
would involve less of an alteration? It was improvident of the 
company and not a proper bargain to make to undertake to erect 
and maintain the workshops at Winnipeg at a time when it was 
doubtful whether Uinnipeg would be on the main line at

MR. FILLMi<Ri';: Yes. I was trying to develop that point: that ut
that titae Winnipeg was actually on a branch line; that the laain 
line to ieliirk" — this is what is recited in this Order in 
Council that I read, stated in 1915 — was never formally 
abandoned; BO that the Government might have said at any time 
to the Canadian Pacific Railway: Cross the Red River at Selkirk 
and go on west. There was that element of danger in the 
situation. They were taking quite a risk in entering into that 
sovenant on the 5th (iay of September, 1881.

LORD COHEN: were they not in a better position to Judge the risk 
on that date in 1831 than we are now'r You are really asking us 
to say that it was an improvident exercise of their powers. It 
is oolite separate from the point that you were going to make as 
to the improvidence of binding themselves forever. That is a 
different matter. Kow you are asking us to say: Here is 
so MB thing which they did in l8ci which in fact has worked 
perfectly well from 1881 to 1948 and yet it was so improvident 
that we ought to hold that it was ultra vires.

MR. FlLLkGR£; I would not put it that way.

4G
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VISCOUBT SIMON: That is one of the reasons in your Case.

MR. FILLHORK: I would not make an argument that it was improvident. 
I would not be on sound ground. I can only argue that on the 
face of it this agreement Is in conflict with their obligation 
to exercise their statutory powers.

SL'jiON: And on that ground was, you,, say, ultra vires?
MR. FILLMGH&: Yes.

VISCOUNT 3TJJOIJ: That is alleging a wholly separate ground, is it 
not, froui anything that you have alleged in your Oase?

MR. FILLMOttfei: So, my Lord. Our case from the start has been that 
the lx>n<i and covenant was ultra vires.

VI3CGUFT SlaOJJ: There are two distinct reasons which might be { iven 
for thst. One is because you have promised to stay in Winnipeg 
forever.

MR. FlLLiX)I&: Yes.

VISCOUNT BTwOK: Another find wholly distinct reason isi Because you 
were already bound to use Selkirk as your terminal point. The 
two things have nothing to do with one another.

MR. FILL,AOftE: It seems to me that i* has a bearing on their power 
to enter into such a covenant, if that covenant is in conflict 
with some other obligation created by the agreement. If there 
is a conflict between the covenant which they actually gt;ve and 
their obligations under the contract, that would fortify ray 
argument that the agreement to maintain the shone forever was 
bad on its face. That is the way I was trying to work tbi-.t in.

LORD COHKIT: T find difficulty in fitting in this argument with the 
last sentence of paragraph 3 of your nase, in which I find these 
words: ! .; y the summer of ioox the directors of the company hfed 
evidently reached the conclusion that Winnipeg by virtue of its 
location was likely to be a [^rtat centre of trade and was to be 
the principal city in the Province of Manitoba, and thus the 
MO et~ suitable place from which branch lines should radiate." 
Therefore you are asking us to say that with that in their 
minds (and, T think it is implicit, rifditly in their Hinds) it was 
improvident for them to bind themselves to erect their principal 
workshops there, I aw not talking about maintaining the;.; there, 
but erecting them. T should he.ve thought that that was 
impossible to maintain, in view of your own pleadings.

MR. FILLMi'HK; I could not &ek the court to find that it was
improvident for the railway company to erect their shoos there 
in l88l. I can only s&.y that it way have appeared provident at 
that time and that it may have been good business at that time.

LORD COKES : i3ut it cannot have been ultrt vires the railway to
erect at that time, can it, their principal works for Manitoba 
&t Winnipeg?

MR. FILLMOKK: Ho; there was nothing wrong in that. I have to say 
that the directors had a right to do that and probably exercised 
good business judgment in doing that. I cannot complain of that 
and I do not complain. *11 that I can s&y is that they had no 
right to say that no future Board of Directors could at any time 
ever move those shops. I say that that is where you. get from 
what is good into what is prohibited, when they attempt to say: 
Ko matter what happens, never can the railway company move their 
principal workshops out of the City of Winnipeg. If that is bad 
on the face of it, having in mind the statutes, Orders in Council
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and documents, the covenant and agreement IB of no force or
effect. That is all wy ergu^ent boils down to: that sueli a 
covenant is on the face of it beyond the powers of the company.

VISCOUNT OIl;;OK: You vrere saying just now that there was a reference 
to this in I'r. Justice lie Hock's judgment. Is it on page /'lo, 
line ?8?

MR. FILLL'JRE: Yes. He is there discussing our argument that there 
WEB some obligation to maintain Selkirk as a terminal point and 
he says: "This argument is, in my opinion, founded on a miscon 
ception of the statute."

VI800UET SIi:CK: He goes on to say at line 40; "The • terminal 
points' mentioned by paragraph 13 have nothing to do, In wy 
opinior,, with the operation of the railway but only with con 
struction. "

MR. FTLLMTIi:: Yes. That is his position. % argument \vae that a 
terminal point is ecuivelent to something like a divisional 
point; it is the teruinus of a section of the railway.

LORD AOvUlTK: /Aist you have your principal workshops at your 
terminus?

MR. FILUlCH£t Ho.

LORD ASCUITH: May they not be anywhere else?

MR. FILLMORi.: They could be; yes.

LORD A££UI7I!: I do not see why the bond or coventmt should be 
invalidated because it conflicts with clause 13.

MR. FILLMOHE: I was only trying to make the suggestion that from 
the practical point of view a workshops is generally found at a 
terminal point.

T hcve, I think, corrected a statement made by Mr. 
Justice Kellock at line 9 on page 411: "P.O. 1458, dated 
rovewber 19, 1881, shore that the wain line hx.d by that time 
been routed through r/innipeg. « It was L de_ .fjacto^ line, but it 
did not have official apprcvrO..

However, I will not pursue that branch any further; 
but 1 would like in opening in the morning siw ly to confine 
my discussion to the meaning and scope of clause 4 of the 
charter and the meaning of the word "useful".

f Adjourned till tomorrow aorriinp: at 10.


