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IN THE PRIVY COUNCIL

Councll Chamber,
Vihitehall, S.VW.1,

Monday, 25th June, 1951,

Present:
LORD PORTER
LORD NORIAND
LORD QAKSEY
LORD REID
LORD ASQUITH

ON APPiIAL FROII THE SUPRELE COURT OF CANADA

Betwaen:
THE CITY OF MONTREAL (Appellant )
and
 SUN LIFE ASSURANGE COMPANY OF GCANADA ~ (Respondent )

(Transcript of the Shorthand Notes of larten, lleredith & Co.,
11, New Court, Carey Street, London, W.C.2).

Yr, L,E, BEAULIEU, K.C., My, HONORE PARENT, K.C., Mr. R.N.
“BEGUIN, K.C. (of the Canadian Bar) and lr. FRANK GAHAN
Instructed by llessrs. Blake & Redden, appeared for the
~ Appellant,

Hr; F.P, BRAIS, K.C., lir. HAZEN HAUSARD, X.C., lLr. R.D. TAYLOR, x.C

(of the Canzdian Bar) and ilr. G.D. SQUIBB, instructed by
llessrs, Lawrence Jones & Co., appeared for the Respondent,

Vir, A.if. VEST, K.C. (of the Cansdlan Bar) held a Watching Bxref

- on behalf of an intercsted party.

LIR BEAULIEU: 1ly Lord, in support of the first palint which I am
nov developing I would like, with your Lordships'! permisslon,
t0 quote a few additional cases, In the first place there
is the case of Lounsbury Co. Lbd, v. Bathurst Dominion Law

Reoorts, 1949, volume 1, page 92).
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LORD PORTER: Is i1t in the Factum ?

LR BEAULIEU: Yes, my Lord, it is in the Factum. It is referred
to on page 46 of the Respondents' Factum, my Lord, but I
understand there 1s only a reference to 1it.

LORD PORTER: Yes.

IIR BEAULIEU: I would like, my Lords, to read from page 63 where
the text of the statute 18 given. "Harrison J.: This 1s en
appeal by the Lounsbury Co. Ltd. from the assessment by the
Assegsors of the Town of Bathurst, New Brunswlck, on their
building known as No. 3 in the Towm of Bathurst for the year
1948. The Towvn of Bathurst Assessment Act, 1929, New Brunswlck,
Chapter 93 provides: '6. Subject to the exception and '
provision hereinafter contained, all real estate, within the
towvn shall be assessed at the true and real value thereof in
the judgment of assessors, subject to anpeall. Section 56
provides for an avneal: ‘'Eilther to the Town Couucil or to a
Judgeof the Appellate Division of the Supreme Court?,

"Section 35 provides: ‘'The Board of Assessors
shall determine the assessable value of all real estate liable
to taxatlon under this Act to the best of thelir judgment. In
appralsing land having any bullding thereon the value of the
land and the bullding shall be ascertalned separately. The
Board of Assessors shall have authority in their discretion,
to call in the assistance of an archltect, builder or skilled
person to aid them in valuing any property subject to taxation'!

Then, my Lords, I think that the relevant quoba-
tlon 1is at page 70, about the middle of the page: "And in
Bishop of Victoria v, Victoria in an assessment appeal under
an Act providing that Iand 'shall be asgessed at 1ts actual
value' Chlef Justice “acdonald sald: ‘'The selling value 1is
no more the actual value of the property than is the cost of
construction, and, in my coinion, the learned Judge ought to
have taken into consideration, although he might not have

~ founded his Judgment upon 1t, the cost of construction and

i all other circumstances affecting the actual value of the
1 property, for instance, the depression which now exists,

‘ the cost of construction, the deterioration of the building,

- 1f any, and any relevant local circumstances “were appropriate
" subject for consideration?.

"In this case the statement of Anglin J., in re
Rogers Realty Co. v. Swift Current 1is much in point, He ~—
sald on page 315 of the Dominion Law Reports: 'It must
always be extremely unsatisfactory for an Apvellate Court,
lacking the local knowledge, the familiarity with assessment
vork and the opportunity of personal inspection possessed by
a local tribunal, to attempt to revise its valuations on the
mere record of oral testimony of wltnesses called before it.
While such a duty is imposed upon us, however, we must dis-
charge 1t as best we can,

"Now, in my opinion, the valuationa rrived at
by the Hachey Board of Assessors in 1948 was an honest valua-
tlon and I cannot find that the Assessors proceeded on any
wrong princivle. I do not think the appraisals in 1945, nor
the Hechey Board of Assessors in 1948 can be held to have
proceeded upon a wrong princlple because they Vased thelr
valuation upon the prices and values of the years 1939-40.
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They had a right, in the exercise of thelr best Judgment,

to conslider present day prices and valuatlons as statlonary.
They also have the right to consider the assessed value of
similar properties though the go verning principle must be

the 'real value? of the property to be assessed and not a
fictlitlous value arrived at for the sake of uniformity. The
value of a property for assessment purposes 1s not necesgsarily
the selling value at the time of assessment, Nelther a boom:
price nor a depression price would be the 'real value' but
rather a price which a prudent investor under normal circum—
stances would pay rather than f all to obtaln the property.

"In arriving at such a valuatlon assessors have
the right to conslider not only the selling value of the
property in question and of sgimilar properties, but also the
actual cost of construction, replacement cost, depreclation,
reve me~-producing capltal, loéation and all the relevant
local circumstances".

LORD PORTER: Does it appear from that for what length of time

. the assessment was made. One of the chief points which he
makes there 1s that you ought not to take an inflated or, I
suppose, a depressed value at a particular moment when the
assegsment ls being made. Then, on that, the length of time
for which the asgessment is made, as has been pointed out
in a number of these cases, may make a difference. For in-
‘stance, 1f you are assessing for three years you would have
& wlder right, I should have thought, not to include a
fletiltlous temporary valuation which you woul d not have
the right to dlsregard 1f you were onlydoing it for a year.

MR BEAULIEU: My Lord, I think the assessment in that case
wag for one year, because they speak only of the annual
assessment. They say: "The Board of Assessors in 1948 was
composed of Llr, J.B. Hachey, Chalrman and Messrs. licKie and
Polrler; they were also the assessors for the year 1947",
and so forth; so, apparently, they always speak of a yearly
assegsment In this case. Of course, in our case 1t 1s three
years,.

LORD PORTER: Yes.
LORD REID: That 1s the Supreme Court of New Brunswick, ig it ?

MR BEAULIEU: That is the New Brunswick Supreme Court, my Lord,
yes. Then, my Lords, there is a declsion of Ontario &
Minnesota Power Co. Ltd. v. The Town of Fort Frances. It
18 a decislon of the Ontario Supreme Court Appellate Division.
It 1s reported in Dominion: Law Reports, 1912, and 1t 1s
volume 28 of the Dominion Law Reports. In 1216 there was,
apparently, only one volume of the Dominion ~aw Reports
because no other mention ig made. The case begins on page
30 and I would like ks to quote, first of all, from page 31,

LORD NORIAND: Is thls case in the Factum 7

iR BEAULIEU: Yes, this 1s in the Feactum, my Lord. It is men-
tioned at the foot of page 28 of the Appellants! Factum
and it 1s continued on page 29, The remarks, my Lords, are
the remarks of Chief Justice Meredith: W"This is an applica-
tion by Ontario & llinnesota Power Co. for leave to appeal
from an Order or Declsion of the Ontario Rallway & Municipal
Board dated 25th November, 1915, respecting the assessment
of the real property of the company in the town of Fort



Frances and the leave is asgked only as to the assessment of
that part of the land deslignated as Water Power Block 2, which
was aspessed atB400,000, and the assessment of it was confirm-
ed by the Board.

_ "Water Power Block 2 with other lands was
acquired by Edward Wellington Backus and those assoclated
with him, called the purchasers, from the Crown under the
terms of an agreement between Hig late Majesty, King Edward VII,
and them, which bears date the 9th day of Yanuary, 1905.

The agreement reclites that the Railny River, in the neighbour-
hood of Fort Francés 'forms a valuable and extensive water
power'and that application had been made by the purchasers for
"a grant in fee of such lands adjacent to the sald river and
of such lands covered by sald river and of such privileges

as are necesgsary to enable the purchaser to develop the sald
water power and to render the same avallable for munlcipal
manufacturing and milling purposes'. ’

_ "The agreement also recltes that this water
power can be more advantageously developed and more power be
produced by works embracing the entire width of the river
and dealing with 1t as a whole than by an independent develos-
ment on the Canadlan side of the international boundary,
and that 1t was, therefore, in the publiec interest to adopt.
that plan of development; that the purchasers were the owners
in fee simple of the land and water power on the lMinnesota
slde of the international boundary opposite Fort Francgs
and were desirous of obtalning from the Government of Untario
a grant in fee of the land and water power on the Canadian
slde of the international boundary 'for the purpose of
developing the water power to the full capacity of the streanm
from side to side at high water mark and of utilising such
storage facllity as may be avallable for maintaining the
river at such high water mark, thereby rendering available a
large amount of power on the Canadian side of the river for
municlipal purposes and for the operation of pulp or paper
mills, flour and grist mills and other manufacturing estab-
lishmentst,

"By the agreement the Government agrees to sell
and the purchasers agree to buy certaln lands in and adjacent
to Fort Frances including water power block 2 together with
'all water powers and privileges and all rights, easements

and appurtenances thereto belonging or appertaining',

. "By the agreement the purchasers covenanted to

- erect 'a dam, conduit or such other works on or near the
river at Fort Franceg, in accordance with plans attached to the
agreement 'sufficient to develop powers to the full capacity
of sald river (including any increased capacity of said
river by reason of the construction of storage dams or works)'
and provision 1s also made as to the character of and mode
of construction of the dam and work',

Now, ny Lords, thls beilng the descriptlion of
the oroperty to be assessed, I may, perhaps, be allowed to
refer to the remarks which are found on page 37.

LORD PORTER: This is llr. Justice leredith, is it ?
IR BCAULILU: This still ilr, Justice lleredith, my Lord. "As I

have sald, as we are not called upon to determine whether
the 'scrap iron' decisions are now to be followed", There

4.



was a long discussion previously as to the "scrap iron'" methoda
of valuation, which I suggest respectfully has no application
in the present case. "The sublect of the assessment in them
was not land, in 1ts ordinary sense, but the poles and wires
of a telephone company in In re Booth Telephone Co. v. City
of Hamllton ; the rails, poles and wires of a street rail-
way company in In re London Street R.W. Co. Assegsment; a
bridge crossing the Hlagara River, in In re Queenston Helghts
Bridge Assesgsment; and it was ralls, poles, wires and other
plant of electric light companies and a telephone company
erected or placed upon highways in In re Toronto Electric
Light Co., Assessment!. All these cases were referring to
scrap valuations,

LORD PORTER: Yes, .

MR

BEAULIEU: "In none of these cases was the Court called upon
to deterpine the question which is before us, viz, whether

in agsessing land 1t 1s proper t o take into conslideration

its speclal sdaptability to such a use as Water Power Block 2
is beling put to -~ its use in developing a valuable water
power which wilthout it could not have been developed.

"I have no doubt that it was proper, in deter-
mining 'the actual value' of the block to conglder vhether
its value as a town lot or as agricultural land was enhanced
owlng to 1ts being so sltuated that 1t was capable of being

- used 1in developing the water power which has be€n developed

and to assess 1t accordingly. If the block had been ex-—
propriated before being so utilised in determining the
compensation to be paid to the owner its value would have been
take to consist in all advantages which 1t possessed, present
or future, in-so-far as the possession of them enhanced the
thenvalue of the block. That i1s settled by well-known cases
to two of which, and those the most recent, I may refer:

Cedars Rapids v. Lacoste adPastoral Finance Association Ltd. .

The Ilinilgter, that the same principle must be applied in
ascertaining the 'actual wvalue'! of land for the purpose of
assegsment subject to the qualification that it may be that
in expropriation proceedings the fact that the land is taken
wlthout the consent of the owner may be considered, ls not,
I think, open to question., In both ¢ ases what is to be
determined is the same - the actual value of the land,

"If in ascertaining the value of land which has
not yet been used for the purpose for which 1t 1s specially
adapted, its adgptability for that use must be considered,
1t is, I think, an g fortlorl case that, where land is used
for that purpose, 1Ts enhanced value by reason of its being so
used must be taken into account. That appears to be covered
by the second of the two propositions stated by Lord Dunedin
in the ¢edars Rapids Case vhere he says that the value
tconsigts in all advantages which the land possessed, present
or future',

"The fact that, before the land could be put
to the use Tor which it was speclally adapted, the consent of
another person would be needed, is a factor to be considered,
and in gome caces 1t might be that it was so improbable that
the consent could be obtained that nothing ought to be allowed
on account of the speclal adaptability, but that 1s a question
of fact for consideration in determining the value of the land.

"In this case no such difficulty exlsts. Prac-—
tically the same persons own the land on both sides of the
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river. The recitals of the agreement seem to indicate that
a dam eXxtending beyond the international boundary line was
not esgential to the development of the water power on the
Canadlan side, I refer to the recital that 'The saild water
power can be more advantageously developed and more power

" produced by works embracing the entire width of the river
and dealing with 1t as a whole than by an independent develop-
ment on the Canadian gide of the international boundary?!.

"Thig, 1t is to be remembered, 1s the language
used in an agreement to which the owners of the land on the
Canadian side of the river were parties: for, as the agree-
ment states, the purchasers were the owners of the land on
both sidesg of the river, and the very oblect of acquiring the
land on the Canadlan side was that the purchasers should be
enabled to build their dam from bank to bank, and that they
covenanted with the Crown to do. I have no hesitation in
coming to the conclusion that the assessor and the Board
rightly took into consideration the enhanced value which
Water Power Block 2 had by reason of its adaptability for
the use to which i1t hae been put and by reason of its having
been put to that use. If that be the proper conclusion the
application for leave to appeal must be refused",

_ The last case, my Lords, which I should 1like
- to quote, if I am allowed, is the case of In Re Municipal Act
and Dixon, This case, my Lords, 1s not referred to in
elther of the Factums, I understand. It is reported in the
Brlitish Columbia Reports, 1941, volume 55, at page 546.
There are some remarks of Mr. Justice Fisher: "The section
of the llunicipal Act governing the assessment in question
herein 1s Sectlon 223 of the revised statute of British
Columbia: for the purposes of taxation, land, except as
hereinafter provided, shall be assessed at its actual
value, and improvements shall be assessed for the amount
of the difference between the actual value of the whole
property and the actual value of the land if there were no
improvement: provided, however, that land and improvements
shall be agsessed separately',

LORD PORTER: In "improvements" there does he include building
on the land ? - '

MR BEAULIEU: That is what I understand, my Lord, I was not in

that case, On page 551 are the relevant remarks: "It is

or may be argued on behalf of the anpellant that the sole
gulde as to actual value is the price that the property

should bring in the present market but having in mind what
has been said in the passages above set out I refuse to con-—
slder the selling value on the basls of assessment to the
exclusion of all other relevant facts. I take into considera-
tlon the selling value along with such other relevant facts
as have been proved relating to the followlng matters, inter
alla, viz: the original cost of construction, the replacement
cost, the depreciation of th2 building, the trent of business
or of trezffic away from Government Street to Douglas Street

né the nature and the assessgments of other properties on

ates Street n the sald neighbourhood. Having sald this and
adding also that I appreclate the fact that the position of an
assessor assessing lands and improvements in the clty of ‘
Victoria, British Columbia, and perhaps in the whole of Western
Canada, for many years has been a most dlfficult one, I

still have to say with all respect for lir, O'kell, the Victoria
City assessor, and the expert witnesses called on behalf of
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the clty on the hearing before me, that in extimating the
actual value of the whole property for the purposes of assess-
ment and taxation they, in my view, have given too little
welght to the real selling value of the property and too

much welght to the replacement cost and to potential or
speculative values'.

Now, my Lords, that completes the first part of
my first proposition, to wit, that actual walue can only be
determined by considering all factual elements of velue in-
cluding particularly market value, if there 1s any, replhace-
ment value, and what we have .called commerclal value, thet
1s to say, the capltalisation of lncome from the building.
Now, in opvposition to this contention of ours Mr. Justice
Casey has adopted the theory of the prudent investor, and
I might say that his opinion 1is expressly adopted by the
learned Chief Justice of the Supreme Court of Canada and
also by Hy, Justice Kerwin, '

LORD ASQUITH: Really; he has adopted the third alone of the
three criteria, the three factors you have mentioned, market
value, where you can get one, replacement value and capitallss
ed gevenue. The prudent investor is really the third, is not
it ' '

MR BEAULIEU: Vhat we have called in our Factum and what we now
call commercisl value, but we submit that commercial value
is nothing but the capitalisatlion of actual lncome from the
building, _

LORD ASQUITH: That is what Mr. Justice Casey has adopted as his
sole test, has not he ?

MR BEAULIEU: Mp, Justice Casey, my Lord, has not adopted, with
all due respect, the commerclal value as we understand it,
that 1s to say, the capitalisation of the actual income, but
he has adopted what has been called a prudent investor theory
under which the only questlon that has to he asked is what
would a prudent investor pay in a free and competitive
market for the property in question, r, Justice Casey does
not conslider the actual rentals but he says we must put
ourselves 1n the posltlon of what he calls a prudent investor,
and what that prudent investor would pay is the actual value
of the property, and he further adds, of course, the prudent
investor will be interested solely, or at least principally,
in the revenue that the property might give later on.,

LORD PORTER: That really is at the back of his mind, is not it,
He says this: a prudent investor investing so much money
vould expect to get so much return,

iR BZAULIZU: Yes, my Lord,

LORD PORTZR: And that in itself 1s capitalised commercial
value, 18 not it ?

LR BEAULIEU: Yes, it 1s in a sense, my Lord, but it is not
the capitalisation of the actual revenue at the time of the
aggessment., It is the caplitalisation of the probable or
posslble revenue in the course of years because a prudent
investor, I submit, is not considering only the revenue of
today.

LORD PORTER: Therimmediate return, no.
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MR BEAULIEU: Yes, my Lord, In order to express accurately the
position stated by *r., Justice Casey I think we can submit as
a gsummary of hils oplnion the following: he says, first of ali,
actual value 1ls nothing but the obJjective economic value;
gecond, in order to get at that actual economic value one must
agk what price would a prudent investor operating on a free
market be willing to pay. He further adds: we are not concern
ed with the question as to whether the owner would be willing
to sell at that price because what the owner would require for
his property 1ls subJectlve value and in an assegsment we are
not concerned with subjective value but only with what he
calls objective exchange value., Then, he further goes on, my
Lords, and says: 4in declilding what price this imaginary prudent
investor would pay, no doubt a prudent investor would be in-
terested in the net income that he will derlve from that proper
ty.  He may possibly, says Mr, Justice Casey, also consider
the reflection cost, but only as a check, upon the offer
he intends to make; in other words, 1f he finds out that the
replacement value 1s so much, he might decide not to offer
more than the replacement value duly depreciated. But, says
Mr, Justlce Casey, and this is the last submigsgion I want
to put before your Lordships as a summary of ilr, Justice
Casey, 1n no event should objlective and subjective value :be

.~-blended together because by doing so we are blending two
conflicting elements of value, and in munlcipal assessment
we are only concerned with one, that is to say, the objective
value. So, 1t appears clear, my Lords, that if Mr., Justice
Casey 1s willing to consider that his prudent investor would
look at the replacement cost, it is not for the purpose of
blending the replacement cost with the capiltalisation of
‘income but purely and simply as a check upon his offer,

. Now, my Lords, this theory did not originate
in the Province Qf Quebec,

LORD PORTER: Wnich theory do you mean, Hr, Justice Casey's
theory ?© _

MR BEAULIEU: Yes, my Lord, the theory of the prudent investor,

The prudent investor theory was for the first time, so far as
can ascertain, adopted or relied upon by dr. Justice Idington

of the Supreme Court of Canada in the casse of Pearce v. The
City of Calgary. The case is reported in the Vestern Weekly
Heports, volume 9. It is the report from September 15th to
larch, 16th, and the case begins on page 658, It is referred
to in the Respondents! Factum at page 93. It starts at line
45, at the bottom of the page. The summary of the facts is
given on page 94 wilth the reference to the case.

LORD PORTZR: It really begins at line 12 on page 94.

IR BIAULIEU: Yes. The facts, my Lord, of thls case can be
briefly summaried as follows, I think: the subject of re-
valuation was a Bate plece of land, with no bullding, It _
had been offered for sale for some time, for several years but
nobody had ever made any bid for it. At that time there was
a crigls in the value of properties in the Vlestern Provinces
and actually there could not be any market for such land, so
lp, Justice Idinghon was trying to discover whether the
assessment was made properly in these partlicular circumstances
which were, of course, depressed circumstances, and not normal
circumgtances, and ilr. Justice Idingbon said, beginning at
page 670: iMhis is an assessment appeal from the judgment



of the Digtrict Judge upon an appeal to him apainst the
assessment of some land in Calgary. The appeal involves the
assessment of two parcels, One consists of 67,398 acres
assessed at $335,895, which was reduced by the Court of Revision
to $200,512 and agaln by the learned District Court Judge

to $167,225. The other consists of a small block reduced by
same Judge from 700 to $350,

I think the latter may be allowed to stand at
that, The former, however, should be reduced to at least
$£2,000 an acre plus the assessed value of the buildings there-
on, that 1s 25 ver cent. of actual value. The evidence might
varrant a much more substantial reduction, but for the circum-
stances I am about to refer to,

, The statute requires lands to be assessed as
follows: lands should be assessed at thelr falr actual value;
buildings and improvements thereon shall be assessed at 25
wer centum of thelr actual value; provided, however, that ths
councll by by-law provide that the sald percentage of actual
value at which bulldings and improvements are to be assessed
shall be reduced each year by at least 10 per cent, of such
actual value until such assessment on bulldings and improve-—
ments shall have been extinguished and may assess such build-
ings and improvements at the same percentage of actual value
for more than one year,

It 1s admitted the land is and was at the date
of the assessment practically unsaleable at any flgure at all
approaching that set down by the sssessor, or Court of Re-
vision, or District Judge. No-one ventured to-say it is sale-
able at any such figure. It 1s shown that the land 1s a trifle
over half mxxm of a parcel appellant once owned. The higtory
of its acduisition and sales of part of that originally so
acquired is given and attempted comparisons are made between
that so sold and the remainder vwhich 1s now in question.

This attempted comparigon ig most illusory and
entirely worthless as a safe guide to determine the actual
value of that we have to deal with., The utmost that can be
sald in relation thereto is that these sales indicate a very
remarkable rise in value between the time of the appellant's
acquisition of the entire parcel and the time of the sales.
That which has passed into the actual use thereof by the
CeP.R. Co, to foacilitate some irrigation plans of the company
would of course have a speclal value for that particular pur—
vose had in view, and thus bring much more than in the open
market, for either residential purposeg, or for industrial
sites, That which was sold and sub-divided for residential
purposes is much more eligible therefor than any that remalns,
save a small »art whereon appellant has a resident.

The sub-divisions can be served by a proper
sewerage system., The greater part of the remainder now in
question cannot be so served or even satlsfactorlily drained
for purnoses of cultivation, It 1s indeed as to a great part
of 1t liable to be overflowed yearly by the river which forms
a great part of its boundary and as to a good deal more of 11
pzriodically, as shown by experience,

To talk of the sub-division of such land for
purnoses of selling to those desiring to reslide thereon seems,
under the oresent condiiions relative to real estate for such
purpose in Calgary and 1ts ncighbourhood, idle in the extreme.
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The suggestion geems to Have been made that 1t
could be filled in so as to be made usefﬁl for such a
purpose, And we have a rather elaborate statement from
an englneer as to the cost of doing so. We also have
evldence of avpellant bearing upon same sublect, But
who posgessed of a sane mind would, 1f he had the
money, venture upon such a hazardous scheme, now or
for many years to come ? Time enough to apply such tests
when anyone is bold enough to come forward and say he will

glve the assessed value,
The property in part is gbout two miles
from the C.P.R. Spabion, in other words, if I under-

gtand the facts aright, two miles from the centre of a
clty of 70,000 population in and about which are vast
gquantities of city and surburban lots well situated,
easily accessible by means of e;eEtric rallvays

t

and at the present moment unsaleahle and likely to be

so for many years to comel,
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el o

"The appellant is an engineer by profession, whose
memory extends back to the time when cities like Toronto and
other places could exhibit the result of over-speculative and
consequent long years of depression, so ruinous to those who
had indulged in a mad carnival of the kind which seems
periodically to seize all communities.

"Counsel for the respondent criticised the evidence
of the appellant setting forth some history he could recall as
to other places in this regard. The cricitism seemed to be
misplaced. Such evidence is needed for the benefit of those
who fail to be able to comprehend the actual situation thus
createrd and the consequent difficulty, if not impossibility, of
finding and fixing a fair actual value of vacant land in & city
which has passed through such a crieis, aptly described by the
~appellent as the worst he had ever known and akin to madness,
Those unfortunate persons possessed of such vacant land when the
financial aftermath of such a crisis had to be reaped for many
years are not only entitled to present to the court dealing
with the assessment of such land historical evidence of such
comparison with similar situations elsewhere, but algo,entitled
to have the court admit the evidence and fix a feir value,
seized with as full & realisation as possible of the remarkable
situation created by one of such spasmodic frenzies. Unless
and until we try to realise the effect of such a situation upon
the marketing of sucqukg%d, we must be incapable of determining
what the present fair,value is. Consequently there is no ready
market in sight at the present time,

"How can we then determine the fair actual value which
has to be determined? In the course of liquidation, which
always follows and has to be faced by those concerned in
disposing of such properties under such circumstances, there
are generally some prudent persons, possessed of means of
credit, who will attempt to measure the forces at work making
for a present shrinkage in value for a time and again, likely
to arise, making for an increase of value. Such men are few
in number and of these only a very small percentage perhaps are
able to make a rational estimate of these reversible currents,
and a still smaller percentage willing to venture the chances
of their investment on the strength of their best judgment.

They know that the shrewdest and most farseeing mey be mistaken.
I take it that the fair actual value meant by the statute
quoted,abbve is when no present market is in sight and no such
ordinary meens available of determining thereby the value, what
someé such man Wi e likely to pay or agree to pay in the way
of investment for such lands."

LORD PORTER: As I gathér, there were for all practical purposes no
buildings on the land?

MR, BEAULIEU: UNo buildings on the land.

LORD PORTER: Except one house or something of that_kind. The
second thing that strikes me upon that is what I do not know
why he reduced such buildings as there were to 25 per cent of

their cost.

MR, BEAULIEU: My understanding of it is that there were buildings
dén other parts of the same lot, which were sold previously.

LORD PORTER: He took the selling value of those and consequently
reduced the buildings on this to one quarter of the cost of

erection. Is that right?
MR. BEAULIEU: Yes. Your Lordship will no doubt remember the text.
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Lands only were to be assessed at their actual fair value and,
so far as buildings were concerned, there were specific rules
that the buildings should be assessed only at 25 per cent and
so forth, decreasing,

LORD PORTER: I follow. That is part of the Aot or whatever the

MR,

provision was,

BEAULIEU: Yes. ©So far as the buildings were concerned, they
were governed by special provisions, The only question was as
to the land. Mr. Justice Idington, seeing that he had no
buildings on the part that he had to assess and seeing also
that there was no market, thought that in such distressed
conditions, in view of the abnormel crisis, there was no other
way of valuing the property than under the theory of the
prudent investor. _

LORD PORTER: 1In that particular case you could not get any test of

MR.

replacement value, because there was nothing to replace.

BEAULIEU: There was nothing to replace in this case and there
was nothing on which to capitalise the income, because there was
no income. There was nothing else, and he had to come to some
imaginary method by finding in imagination what a prudent
inventor who would be willing to invest would take and who,

in the remarks of Mr. Justice Idington, would not, after all,
have been so prudent if he had been investing by expecting
increasing values, :

Therefore, my contention is that this case, on which
the respondents lay "the basis end guich is quoted by Mr, Justice
Casey, relates to circumstances which are go different from
the circumstances in our actual case that it has no application.
At all events, I submit, with respect, that Mr, Justice Idington
never had the intention of raising his theory of the prudent
investor as & rule of law - a general rule of law of general
application. He was simply &nd purely trying to get out of a
most difficult situation, in view of the fact that, after all,
all lands, whatever the difficulty, must be assessed and taxed,
so that they might bear their proper burden of taxation.

LORD PORTER: Supposing that you had a free market and free sales,

MR.

would you object in those circumstances to the free market
selling price being the test?-

BEAULIEU: 1If the circumstances were as described by Mr. Justice
Idington, even if there had been what we might call a free
market it would have been & liquidation market.

LORD PORTER: I was not dealing with a liquidation market, but

MR.

supposing that you had the ordinary conditions of sale freely
given, Vould you object then?

BEAULIEU; If it was an ordinary free competitive market, I
would give the greatest weight to the value on that market but,
of course, it has been held several times that market value is
not always the proper measure of real value, because you have

in view liquidation markets and so forth; but, generally
speaking, we are agreed that the assessor's first duty is always
to try to find, if there is such a market, a fair and competi-
tive market.

On the same point I would like to refer your Lordships
to another case, namely, Willson v, Alberta Assessment Commission,
reported in Dom1nion Law Reports, 1937, Volume 2, at page T710.

LORD PORTER: Is that in your Factum?
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MR. BEAULIEU; It is not in the Respondents' Factum; nor in the
other Factum, I understand.

LORD PORTER: Who is the judge?

MR, BEAULIEU: Mr. Justice Ewing. I would like to quote from page
719, where there is & summary of all the facts. "The matters in
dispute arised# out of the provisions of the Charter of the City
of Calgary and of the Alberta Assessment Commission Act, 1929.
A brief resume of these provisions may be made. The Calgary
Charter provides for the appointment of an assessor, whose duty
it is to make an assessment annually of all ratable property
in the City of Calgary. Section 25 G. as amended provides
that lands, exclusive of buildings, erections and improvements,
shall be assessed at their fair actual value; buildings and
erections thereon shall be assessed at not less than 50 per
cent of their fair actual value. It is the duty of the assessor
to make the assessment as uniform as possible. Section 39
provides that no assessment shall be changed by the Court of
Revision or Judge which appears to be in practical uniformity
in regard to value throughout the City." Apparently there were
statutory provisions requiring uniformity as much as possible.
"In December, 1932, the @algary Couneil, by resolution pursuant
to section 3@ of the said Alberta Assessment Commission Act,
applied to the Lieutenant-Governor in Council for a declaration
that the City of Calgary be subject to the provisions of the
said Alberta Assessment Commission Act.

"By amendment in the City Charter, in 1933 this
‘resolution was validated. A reading of the relevant sections
seems to me to meake doubtful the effect of this resolution,
but both the parties to these proceedings agree that the effect
is to make the provisions of the Town and Village Act, 1934,
as to appeals to the Commission applicable to appeals in the
case of the City of Calgary. Section 325 of the Town and Village
Act provides that the Commission shall have jurisdiction to
determine not only the amount of the assessment, but also all
questions as to whether any things are or were assessable,
Section 329 of the same Act provides that the decision and
judgment of the Alberta Assessment Commission shall be final and
conclusive in every case adjudicated upon.

"In 1935 the Alberta Municipal Assessment Act was
revised and amended by Chapter 63 of that year. Section 23 of
this Act reads as follows: 'Notwithstanding the provisions of
any Act to the contrary, the assessment of any parcel of land
situated in any municipality shall not bz@ggglgd on appeal if
the value at which it is assessed bears Just proportion to
the value at which lands in the municipelity are assessed.?

"In effect the applicant's contention 1s that the
Commission proceeded on a wrong principle in making the assess-
ment on appeal and that therefore the finding is a nullity .
and the appellant now seeks ay mendémustto compel the Commission
to proceed to fix the assessment on principles laid down by the
statute and by the relevant law.'

Then, my Lords, there follows a long discussion as to
whether mandamus was available in the case, and we come to the
question of valuation on page 723. "The wrong principle on
vhich the Commission is alleged to have acted was its failure
to apply the principle laid down by Kr, Justice Idington in
Pearce v. Calgary" —- that is 2 case which we have already read,
my Lords —— "delivering the majority judgment of the Supreme
Court of Canada. In part it is as follows: 'There are generally
some predent persons, possessed or means or credit, who will
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attempt to measure the forces at work making for a present
shrinkage in values for a time and again likely to arise making
for an increase of value. I take it that the fair actual

value meant by the statute quoted above is when no present
market is in sight and no such ordinary means available of
determining thereby the value, what some such man would be likely
to pay or agree to pay in way of investment for such lands.™

LORD PORTER: That is the quotation from Pearce?

l\m-

BEAULIEU: That is the quotation. '"The Commission did not apply
the prudent investor theory, because it said that, as far as
the Commission was aware, such individuals do not at the present
time exist as far as Calgary real estate is concerned. Perhaps
this is not a sufficient answer, because the prudent investor

is merely a hypothetical person created in the imagination of
the assessing authority and endowed with the attributes
described in the judgment; but it is apparent that the prudent
investor theory is not a foot-rule to be applied rigidiy in
every case. On its face it applies only when no ordinary means
are available.of determining the value.”

LORD RIED: Did they met say in Willson's case that the prudent

MR.

investor would have paid more or less than the Gommission fixed?

BEAULIEU: I really do not know, my Lord.

LORD RIED: It does make a difference, does it not? Here it is said

MR.

that the prudent investor would have paid less than the
valuation. In Pearce, if I unddrstood it right, it is said that
the prudent investor would have paid more than a value to be
fixed on every other ground. I would like to know, if it may
be relevant, what was the position in Willson.

BEAULIE¥: I will try to find it, my Lord.

LORD NORMAND: It was an objection taken by the owner, was it not,

MR,

that the assessor had not applied the Pearce principle?

BEAULIEU: Yes.

LORD NORMAND: Therefore he must have said that the application of

the Pearce principle would have yielded a smaller figure than
the figure arrived at otherwise. _

BEAULIEU: Following{yha} I have already read we find these
remarks: "In Montreal Power bemwd case, Chief Justice Duff, who
conanrred in the majority in Pearce v, Calgary said: 'Of course,
it may be that there is no competitive market at the time as

at which the value is to be ascertained. In such circumstances
other indicia may be resorted to. There may be a reasonable
prospeck of the return of a market, in which case 1t might not
be unreasonable for the assessor to evaluate the present worth
of such prospects and the probability of an investor being found
who would invest his money on the strength of wuch prospects, and
there may be other relevant circumstances which it might be
proper to take into account as evidence of its actual capital

value.,'!

"In the result I am not satisfied that the Commission
proceeded on & wrong principle; but in any case I am of opinion
that mandamus does not lie in this case. This application will

therefore be dismissed."

Then there is a judgment of the court, which was
delivered by HYr. Justice Clarke He says: "This is an appeal
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by the applicant from a judgment of Mr, Justice Ewing, refusing
an application for a mandamus requiring the respondents to fix
a sum not exceeding the fair actual value of the applicant's

property in the City of Calgary as & proper assessment thereof.

"After careful consideration of the arguments advanced
by both sides I have come to the conclusion that the judgment
appealed from should not be disturbed. It sets out the facts
and the principles governing the remedy by mandamus and I think
nothing useful can be added. I would therefore dismiss the
appeal." :

The application for mandamus was therefore dismissed;
but what was decided was that it was not a wrong principle not
to apply the prudent investor theory and therefore the prudent
investor theory was not considered to be the only method of
approach, ag was said by Mr. Justice Casey, who expressly states
that the only way of knowing the actual value is to ask the
question: What would & prudent investor pay for that property?

LORD NORMAND: There was & finding, as I understand it, that no
prudent investor would at that time have invested in any land in
Calgary? - '

MR. BEAULIEU: Yes, my Lord; 1In this vase there was a finding to
that effect. :

LORD NORMAND: There was no possibility of applying the test of the
prudent investor.

MR, BEAULIEU: If it be a rigid principle of law, it had to be
applied anyway. The prudent investor is purely and simply en
imaginary person. We can always imagine the prudent investor
investing his money. What is said is that at that time there
was nobody investing in lands, because it was considered & poor
investment.

LORD PORTER: What was taken as the standard in that particular case

by which you valued the property was in fact, I imagine, this.

I can imagine the case where somebody owning land, in a slump,
in any city might say: If I have to pay taxes on this land, I
shall never get them back and I would sooner give it away. In
those circumstances I should have thought that you could apply
the prudent investor principle and say that nobody would invest
at all.

MR. BEAULIEU: Yes, my Lord. There are cases where it occurred in
the City of Montreal. Many people were giving away vacant lots.

LORD PORTER: In that particular case of Willson what was the
standard which they did apply?

¥R, BEAULIEU: They said: You should rely on all circumstances -- asg
Chief Justice Duff said, every indicila of value.

LORD PORTER: As far as I can make out, it was not built on in
Willson's case.

¥R, REAULIEU: In the last case the only question was whether there
was a wrong principle, They were not trying to assess again,

LORD PORTER: I know; but I wanted to know what principle they did
use; in other words, did they say: Were there any buildings?, and
what method did they adopt? They said that thd prudent investor
was not the right one. Vhat was the right one?

MR, BEAULIEU: They refused to apply the prudent investor theory.
A M
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LORD PORTER: I know. Mr. Justice Ewing in the court below must
have used some principles.

MR, BEAULIEU: The judgment of the court below is quoted at length.

LORD PORTER: I do not want it at length; but I rather wanted to
know, if I could, what was the principle which was said to be
the right principle or, rather, the prin01p1e which was not to
be interfered with in that case.

MR. BEAULIEU: Apparently, &s the case was brought before the
appellate court on & mandamus, they did not consider that it was
necessary to discover what method had been adopted. They purely
and simply said that there was no reason for a mandamus; and
the only reason to suggest that they did not apply the prudent
investor theory is not a proper reason.

LORD ASQUITH: Does it not appear what the Assessment Commission did
and what principle it applied?

" MR. BEAULIEU: I have been reading it, my Lord, but I could not find
any statement as to the actual principle,

LORD ASQUITH: I thought that you said that indicia ought to be
taken into account.

MR. BEAULIEU: That was Chief Justice Duff's remark in the previous
case of pearce v. Calgary. They referred to those remarks,
apparently approving them; but it is not, so far as I could see,
the decision of the first judge.

My Lords, my submission is that the prudent investor
theory is nothing but a special form of the imaginary market and
it is, I may say, an aggravated form of the imaginary market,
for the following reasons. The first is that the prudent
investor theory restricts the possible imaginary buyers to one
class of persons only: an investor looking for an income. There
are many investors who are not looking for income, but for a
capital profit. There are many other buyers than investors who
are interested to buy. If we are to accept the imaginary market
theory, we should not restrict it, I submit, with respect, to
that particular class of person: the investor looking only for a
return on his investment.

_ Then, my Lords, I submit moreover that in this theory
of the prudent investor, as enunciated by Mr, Justice Casey,
there is a failure to consider as an investor the owner himself,
who might be the most interested person, if there were an
imaginary auction, not to let this property be sold for nothing
or below what he thinks is the proper value, There is, my Lords,
under the laws of this country the method of valuing for renting
purposes, based upon the rents.

LORD PORTER: Ve do not capitalise. Ve take the rent and we take
as one of the people who would rent the person who is assessed.

MR. BEAULIEU: Although under the British law, as I understand it --
of course, I am not going to go very far upon that point -- when
it comes to determine what would be the rent that a tenant
would pay, we consider the actual tenant as a possible bidder:
so we have a better chance to obtain a true picture of the value.

In this case, if you consider only bidders and not
the owner, you might have as a result the price that every
bidder would be willing to pay; but, if the owner is not
willing to sell, that will never constitute an exchange value.
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There is no exchaﬁge unles; there is a sale; eand there cannot
be a sale unless there is agreement op both si@es. I can
understand that it is.not necessary to have an actual sale;
but at all events, if we a?e in the realm of imagination, we

should at least measure what the owner would require for his

property and put the two together in order to see what would

be the imaginary price, first, that the bidder would offer

and, secondly, that the owner would be willing to accept.
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Exchange value means the price that you could
obtain in a competitive market, but in order to have an
exchange value there must be an exchange, real or imaginary,
otherwise I respectfully submit that the doctrine of ¥Nr. '
Justice Casey is too narrow,.

LORD PORTER: That is, I think, in most cases where the difficulty
comes in. Suppose that you do say, as we do say, take the
owner &s one of the competitors. How -do you arrive at the
owner's bargaining price?

IR, BEAULIEU: The owner will fix the price eccording to the
feeling he hes for the property, and according to what he
paid for it and according to what he received as income.

LCRD PORTEE: That is the problem I am putting. He fixes it at
the price he paid for it, because if that is so, then in all
cases the expenditure upon it, as long &s the property does
not change hands, will be the assessable value, - Is that right?

¥R. BEAULIEU: May I just say it would be the expenditure of
money less depreciation.

LORD PORTER: Yes, I &agree.

YR. BEAULIEU: It is not our contention that this is the only
approach to real value. Ve also admit that the income must
be taken into consideration, but if the two are essential
elements of real value the two must be blended together.
There is no objection to considering the prudent investor es
one approach, but then I say if we take that approach we must
complete 1t by asking ourselves not only what the bidders would

~bid, but what the owner would be willing to accept, the owner

or an imeginary owner of the same building having the same use
of the building.

LORD ASQUITH: Does the prudent investor test mean that you only
take into account what the prudent investor would put up?
I should have thought that what you ought to do was to imegine
thet the building is the sole asset, if you like, of & limited
company in which the shares are held by people who may wish to
sell them and there are people who may wish to buy them. Vhat
figure you have to arrive at, which a prudent investor would
put up, is such a figure as the sellers of the shares would be
willing to accept, not only one which a prudent investor would
be willing to put up.

MR. BEAULIEU: That is my contention.
LORD ASQUITH: I am answering your contention, or trying to.
LC3D FORTZR: Do you eccept that?

LOED ASQUITE: You would accept that test. It is & tug of weg
alveys between the seller of" & share and the buyer, and the
value is the value which results from the tug of wer., It is
not simply what the investor would pay 1f he was perfectly free
and if there was no other bargeining party. It is the result
of the higgling of the market, as they called 1t in the old-
fashioned economicel textbooks.

'R. BEAULIEU: My suggestion is thet we cannot teke market vglue
or Teal velue or enything by only considering what the~p1dder
vould bid. Zvery daoy on the Stock Exchange we have bidaers.

LORD ASRUITH: I quite egree. Ur. Justice Cesey does not, I should

have thought, say that. I should not have thought that he
meant the only orice you had to take into account was what an
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investor would bid end there wes no other bargaining party.
I should have thought he meant the price was the result
between the higgling purcheser and the person who had the
asset to sell.

¥R, BEAULIZU: He says the contrary, He says: Ve do not mind
What price that the owner would be willing to accept, because
he says: The price that the owner is willing to accept is
purely and simply & subjective value.

LORD ABQUITH: I do not think he went quite as far es that.
I’R. BEAULIEU: I mey be vwrong, but that is my recollection,

LORD PCRTER: \Vhether he says thet or not; you say that if he did
say that it was wrong?

MR, BEAULIEU: Yes, my Lord.

LCRD REID: He says on pege 1127 &t line 20: "since the determin-
ing factor in establishing the market price, real or imeginary,
is what the buyer will pey, why should we be concerned with
what the company would be willing to acceptt" That is a pure
buyer!'s market .

LORD ASQUITH: XNo doubt he is putting it too high, but in the
sense I put it you would accept that, I gather?

MR. BEAULIEU: Yes, my lord; that is the part.

LORD PORTER: I am not sure thet you will accept my Lordts
proposition, because that, in a sense, means that you have a
willing seller and I am not sure you are accepting the willing
seller theory, becesuse you might say that the person who put
up the building for his own purposes Was never & Willing
seller, but would pay & great dezl wore then would be errived
a2t in g mere bargain reached by two people who are just
entirely free t0 purchase in the market.

MR, BEAULIEU: May I further add that even within the restricted
area or limits of the prudent investor, the real value remains
most uncertain, because everything depends upon tne revenue
that would satisfy the prudent investor. As evidence of this
total uncertainty, we have, first of =211, the various
veluations put upon the property on that ground by the
experts of the respondent.

LCRD PORTER: Yes, the percentage of interest which & buyer will
be expected to reqguire in order to satisfy his economic '
D position.

1¥E. BEAULIEU: ‘“hat I intended to submit to your Lordship weas,
first of a2ll, that this is too restrictive; thaet even within
these limits it is uncertzin, because even if we adwmit the
orudent investor is the only test then we will have to say
vhat revenue will satisfy the prudent investor. Ve heve had
thet by the three witnesses called by the respondent. They
neve given figures on that besis, taking the position thet
there wes only one epproach, that is to say, the capitalised
income zad Kr. Lobley came to e figure of {4 millioms,
r. Simpson 7 millions end & half &nd Mr. Surveyer 7 millions,
out none of them ceme near to the valuation put upon the
property by Mr. Justice MacKinnon and accepted by Ir. Justice
Cesey, thet it was over 10 millions. ©So it shows that even
if we do try and obtain something from e prudent investor
theory we do not object very much, beceuse 1t would be from
7 to 10. None of these experts ever attempted to sey that
on thet besise the property would be worth scomething like
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10 millions; nevertheless, Mr, Justice Cesey adopts his
prudent investor theory, and he accepts the figure of ir.
Justice MecKinnon, 10 millions., There is no expert who
ever seicd that on thet basis the property wes not worth 10
millions.

Mr. Justice MacKinnon did not take that approach =zt
2ll and elthough we are criticising some of his figures ve do
not criticise nhis s&pproach., Mr. Justice MecKinnon came to
the figure oI 10& millions on replacement cost end commercial
value, and yet kKr, Justice Casey says: All these things are-
wrong, there is only one way of approacﬁ?nd it is the prudent
investor. DNotwithstanding the expert evidence of the
respondent, he adopts the figure of 10 millions which wes
adopted by Mr, Justice MecKinnon on & totelly different basis.

I understend that what counts at the end is the amount,
but we are trying to discover between these two theories,
prudent investor on one side and replacement cost plus
commercial value on the other side, which method is most
likely to be in conformity with the actual value expressed by
the Charter. After all, we heave to consider that ectual
velue is the object of all the inquiries. Ve submit
respectfully that a prudent investor will not assist us, but
that the only way is the way adopted, not only by the
agssessor, not only by the Board of Revision, but also by
¥r. Justice MecKinnon himseli end by the majority of the
Court of King's Bench, that is to say, the blending in given
proportion of the two essential elements of valuation., 1In
this case where there is the building there is land and these
two essential elements are, I submit, replacement cost eand
capitalised income.

LORD PORTER: The resl difficulty, When you get to thet, is that

MH.

the resultant figure, even when the same principle is
adopted, differs so widely.

BZAULIEU: VWhat I am trying to submit to your Lordships is
that the prudent investor theory really must be wrong.

LORD PORTER: That may be so, and you are criticising Mr., Justice

Cesey on that principle, but, on the other hand, you have Yr.
Justice MacKinnon. He comes earlier. Mr, Justice MacKinnon
has arrived at 10 millions, which is the seme as M¥r. Justice
Casey, but in an approach with which you do not quarrel
although you quarvel with his figures.

BEAULIEU: That is why I will try, later on, to show that
although adopting the proper method Mr, Justice MacKinnon
did not apply it properly. '

LORD CAKSEY: You do guerrel with Mr. Justice MacKinnon, because

"

you s&y he has made a2 mistake about the irdex figure, and he
hes made & mistake in giving double depreciation,

SAULIEU: And, further, because we believe the findings
upon certain figures are contrary 1o the evidence and that
nis findings are contrary to the rule edmitted by everybody,
that the building should be valued as 1t stands and not in
en imeginary condition., Ve say,.WwhenlMr. Justice MacKinnon
seys "This builéing is & commercial building", it is agelinst
the evidence, and when he says "It is & commercial building,
because it can be converted into a rental building", we say:
Let us weit until the conversion is made end then we will
have to assess it on & purely commercial basis, but on the
actual conditions, rebus sic stentibus, it is not a purely
commerc¢iel building, because it has not been bullt for <ihat
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purpose. S0 We quarrel with Mr. Justice MacKinnon, not on
principle but on the application of these very principles.

LORD HORMAND: Go back for a moment to the prudent investor.

IR,

Vhat I have not been able to follow in the judgment of Mr.
Justice Casey is why the prudent investor is assumed to pay

no ettention to the possibility of capital eppreciation or
capital depreciation. I should heve thought that that was the
very thing & prudent investor did pay particular regard to.

BEAULIEU: I do not think the prudent investor theory, as
accepted by Mr, Justice Hillingdon, did not contemplate the
possibility of cepital profit, but I suggest that Mr. Justice
Casey, according to his own prudent investor, has stated in
his remzks that his-prudent investor would be only concerned

- with the revenue, That is what has been adopted by the

Chief Justice of the Supreme Court. Ve are quarrelling with

‘the theory as expounded by kr. Justice Casey.

LORD PORTZR: I think what my Lord was asking you was this:

would not the prudent investor not only comnsider the immediate
revenue but the possibility of diminution or increase in that
revenue? I thought Mr. Justice Casey's answer was: liefls.
this is a three year assessment only and future increase or
decrease must take care of itself and be reflected in the

next calculation.

BEAULIEU: Thet is the way I understood his remarks, because
he says: Ve are here in an assessment case which is totelly
different from an expropriation case, because we are only
concerned with three years.

LORD NORMAND: The difficulty ebout that is thet it is almost

2
ou)

impossible to apply the conception of a prudent investor if
you are going to limit the considerations affecting his mind
in that wey. He is no longer a recognisasble prudent investor.

BEAULIEU: This is one of our criticims, Theat is not the
only one but we suggest that the prudent investor created
by Mr, Justice Casey is not at all the prudent investor
created by Mr. Justice Hillingdon in Fearce v, Calgary.

" Although we do not agree with the prudent investor in

Pearce v. Calegary, in the circumstances of this present

case we do not agree with Mr. Justice Casey who is restricting
this prudent investor so much that it does not give to us

any picture, real or imeginary, of exchange value. By'"exchenge
vaelue! I mean a figure which is going to be accepted by the
owner, real or imaginary. '

LORD ASQUITH:. %Whatever Mr. Justice Casey says, you Would agree

e
w-lle

that the resl prudent investor alweays is alive to the.
importence of cepital apprecieation. _

BEAULIEU; I think we will find two categories oi prudent ]
investor, some who would consider the rent, the income, only,
and some who would be interestec in capital profit.

LCRD ASRUITH: ©Some have & more short term consideration in mind

then others, but none of them would be indifiersnt to a rise
in the cepital velue, surely.

BSAULIEU: That shows how uncertain is that criterion. ?E.
must imegine every kind of prudent investor in trying to Iind

out vhet is the mind of the prudent investor and what he is

golng to expect es & ressonable year oT as a reasonable

cspital profit. Tihen we proceed VWith factual elements of
i g L] 3 . al

value like-the production cost, capitelisation oi actueal

income or actual rental, we know Where we stand. Cf course,
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besides these two fundamental elements, considerstion must

be given, &s 1t is alweys given, to the other circumstances,

the particular circumstences of the case, but at all events,

wy Lords, when we rely upon these two factuel elements, irrespect-
ive of the market value where there is none, we have something
actual definitely established.

LORD REID: Are you bringing in, I have not gquite got this into
my mind, the conception of value to the owner, and &re you
saying that replacement cost less deprecietion must be deemed
to be the value to the owner, or are you leaving aside value
to the owner and saying: that apart from eny other consider-
ation replacement cost by itself, apart altogether whether it
represents value to the cctual owner, must be taken into
account?

BZAULIEU: 7e teake the position thet the velue to the owner
when it is restricted in sums of money &ectually expended for
the special adaptability of the building, snd not for
ceprice of the owner, is part of the actual value; for
instance, in this case what has been called the ornamental
features represent money ectuelly spent by the owner; it

is not & pure whim or caprice. For instance, there are
sometimes things to which vie give great value on account of
the effection we have for them, because they come from our
father or fore-father. Thet, I agrce, is not part of the
actual value but the cost of the building, whether it is the
cost of an ornemental part of the building, When it hes been
really incurred, is undoubtedly,with due respect, part of the
actual value end thet is what we are looking &t.

B
oy}
*

LORD PORTZR:! You are saying, 1f I understand you aright, that
the sum which the owner expended is a relevant thing to
teke into consideration, beceuse it shows what the result of
the expenditure is worth to him.

MR, BEAULIEU: Yes, my Lord; that is the proper way to put it.
That would conclude my first point. ‘

_ My second point will be very short, I think, It is
purely and simply to say to your Lordships that whercas our
assessor and Board of Revision did sctually follow the
principle the Board enunciated and did actually make their
assessment according to the jurisprudence of our province,
we all know what Mr. Vernot did, it has been read several
times. Briefly speeking, he first of all tried to ascertain
the replacement cost less depreciation. He made various
deductions on account of the special circumstances in this
cese. He did not purely and simply consider what we would
call the production cost less depreciation normelly, but he
took in view, this shows the flexibility of the roll, the
particuler circumstence of the case and made perticular
deductions for that, for instence, the temporery partitions,
ne deducted them. Then he deducted the cost of the wells
which had to be demolished when the new building was connected
vith the old one. These were actuel costs undoubtedly, yet
ne totelly wiped them out on account of the particular
circumstance. Then on top of 2ll that, considering that
this building had been erected in three stages at different
intervels, he thought that it was also a source of
zdditional expense wWhich should not be teken into account
eng he made & further deduction of 5 per cent on that acgount.
So the reproduction cost is not purely and simp}y mechenicel;
it is the reproduction cost adapted to the pa?tlcular. _
circumstance of the present case. Then he tried to find out
%het wes the commercial value and he blended them together.
That, briefly speaking, is what he did. I submit respectiully

thet doing this he took into account the only two factual
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elements of value but he adapted them to the partlcular
~circumstance of this case.
to
Now as /the Board of Revision. The Board of Revision

iollowed the seame method., The Board of Revision purely and
simply did not agree with Mr, Vernot at certain particular
points which do not affect the method adopted. First of zl1,
as to the index cost. Ve have to come back when discussing
that point in the judgment to ¥r., Justice MacKinnon, but £or
the present I am ettempting to point out the points upon
Which the Board of Revision disagreed with the assessors.
Then we will have to find out whether lr. Justice lMacKinnon
was right in adopting in some cases the figures of the

assessors instead of zdopting the figures of the Board of
Revision.

LORD PCRTER: The chief difference there is the Board of Revision
took the sctual variation from year to year of the cost of

production, whereas the assessors took 7 per cent, I think
it was,

¥R, BEAULIEU: Yes, that is one of the differences and perhaps
one of the main differences.

LORD ASQUITH: - And on the percentage they differed.

¥R, BEAULIZU: Yes. Mr. Vernot had taken 7.7,he says in his
report, purely and simply because he took four years end made
an average of four years, 1927 to 1930 inclusive, while the
Board of Revision tried to obtein a definite particular and
certain index of the cost for every year and applied it to
the money actually spent less the deductions made,as I have
stated, by Mr. Vernot for the temporary partitions and so
forth:-. ’

Then the next difference between the Board of
Revision and Mr,., Vernot is the depreciation rate. First of
all, Mr., Vernot had adopted & different rate of depreciation
while the Board of Revision took 10 per cent applied to the
main building, and this is accepted by the learned judge in
the Superior Court end there is no more conflict about that.
The Board of Revision further zdopted a rate of depreciation

of 28 per cent for the power house because there was machinery
in there.

e

LORD PORTER: There is no guarrel about the power house at sll.

¥R, BEAULIEU: No, there is no quarrel, I am mentioning, as
quickly as I can, the main differences, The third differ-
ence is that the Board of Revision added to the amount of
the exvense as given by the respondent the sum of 58,000
dollers which wes expended between the 1st April and the time
the informetion was given by the company on the 1lst December,
the time at which the roll was deposited. The last differ-
ence is in the percentage, one veing 90 against 10 and the
Boerd of Revision being 83.7 against 17.7. These are the
rain differences,

LORD PORTER: One thing you %will have to come t0, you will come
to it in your own time, is the whole conceptlon which starts
vith not less than 50 per cent for replacement as & rigid
figure, end then 50 per cent in certain cases for the
commercial revenue figure, With the ebility of the assessor
or Boerd to vary the esmount of 50 which is given for revenue,
but unable to vary the amount which is given for replacement.
In other words, you heve a rigid formule and we shall have
to consider as 1o whether that rigid formula is justified.

[ 918 ]
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“~  MR. BEAULIEU: I was just coming to that point.

LORD FORTER: I wanted you to know wWe had that very much in
mind,

MR, BEAULIEU: After having explained the data of the two
essessments, I em coming to the objections which were made
against these assessments. The first was that this assessment
wes not the assessment of the essessors themselves; they were
fettered by the instruction of the memorandum. It 2ppears to
me thet that is the main reeson of the judgment of Mr. Justice
Estey. Mr. Justice Estey on pesge 1184 at line 7 precisely
says thet the ezssessment in question is not the assessment
contemplated by the Act. If we refer to his previous remarks
we understand what he means. First of all, he admits thet it
is 2 very good practice for the assessors to have conferences
vetween themselves and try to ley down general principles,
but he says in this particular case they were bound by
instructions which fettered their discretion and, therefore,
it was not a decision of the assessor. Thet is the first
objection which wWe will have to meet.

The second one is that there wes &n undue increase in
veluation between the valuation roll of 1941 and the previous
one Vhich was not made in 1939 but which was mede in 1937,
es your Lordships will remember, because since 1937 to 1941
the valuation rolls of the City were stabililised or pegzed, as
we said, by verious enactments of the legislature.

The third criticism is thet the respondent hes been
discrimineted egainst beceause for the year 1941 they were
Viithin & restricted 1list of buildings.

The first point is whether there wes in the memoran-
dum 2s it wes finelly setfled a limitation to the discretion
of the assessors., I think on thet point we should hevg,
first of all, the evidence of lr. Hulse, the chief assessor,
who gave the origin of this memorandum, If I understend it
correctly, it shows thet this memorandum is not binding
whatsoever; it is purely eand simply sn indication or instruc-
tion without any compulsory powers, without any binding
effect. These instructions were lzid down by the essessors
themselves freely, all of them together. They thought that
they should have some guiding principle, because, after all,
there must be not equality of veluation but some uniform
rules of valuation in & city like Montreal where there sre
several: wards and assessorg do their work in one separate
ward. If you have in one ward =z set of instructions, and
another set in another ward, you might have such discrepancies
between the two as to the fundamental principle that there would
be &n awkward situation not only from the legal point of view
but from the political point of view,.

First of 211, I would refer your Lordships tc the
explanetion given by Mr, Hulse, the chief assessor, which is
in volume 2, at pege 284, line 10: "Since the time I wes
placed in cherge of the Department in 1934, I have carried

out such rcforms in the department as I found necessary, and
es fer es property veluations are concerned such reforms as
vould ensure thst veluations were made according to well
defined principles es to ensure a uniform basis ol valuation
for £11 property in generel, and thus achieve as & final
result, &s neer &s is humanly possible, uniformity of
veluevions.

"These rules and principles ere fully expleined in
the Montresl Rezl Zstete Menual,

"By Mr. Gsoffrion, X.C: (Q). You mean this (holding
pR A2



_up book)? (A). Yes,

"It is true, end that is where our system differs
from those in meny other cities, that the assessor is free
to meke and is responsible for the valuation figures which
eare entered on the Roll. But the assessor himself realises
that he is better equipped and more quelified to ¢o his work
if he is in posseseion of the rules, principles and methods
which epply to his type of work snd Which are the result of
long use and experience and consideration and considered
good assessment practice',

LCRC PCRTZR: Ve have had this read down to page 247, line 29.
I +thinx that sets out the principles and experience of Mr.
Hulse with reference to the matter. I think we have theat in
mind, but if there is any particuler part of it you want

specially to draw attention to, by all means do that

¥R, BEADULIEU: As it has already been read I will simply refer

your Lordships to some supplementery remerks,

LORD PORTER: It hes been read.

¥R. BEAULIEU: 4nd I ¢o not think it is necessary to reasd it twice,
Then I would refere your Lordships, first of gll, to page 250,

line 43.

( Adjourned for s short time) .
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LORD PORTER: We are on Mr, Hulse on page 250, line 43.

MR BEAULIEU: Page 250, line 43, my Lord. Ir. Hulse had pre-
viously read the memorandum and then he said: "This basis or
rule, or any other rule, 1s of course, to be deviated from
by the assessor if, in his Judgment, it 1s necessary to do
so to arrive st the real value of the property". Then, on
page 252, line 43: "(Q) Mr. Hulse, at the beginning of
your evidence, if I remember well, you have sald that all
the factors must be considered in every asgessment, (A) Yes.
(Q) You have also stated, I think, that the Exhibit D-5" —
that 1s the memorandum, my Lord —~~ "was prepared many, meny
months before the deposit of the Roll on December lst, 1941 ?
iA; That's right . (Q) And it was prepared by the assessors ?
(A) Yesy (Q) Now, if I understood well your evidence, the

acgessor i1s not bound to the 1limit by these rules ? (The

President) I think Mr. Hulse sald that. (The Witness) He

is free., He 1s responsible for the final figures”.

~ Now, my Lords, my respectful submisgsion is
that this memorandum 1s not a set of rules imposed by a
superior party, it is purely and simply a serles or set of
deductions arrived at by the assessors themselves as the
result of their own experlence ln assessing and, of course,
with the object and purpose of avolding discrimination in the
assegsment of the various roles and establishing a fundamental
principle for the purpose of reaching such uniformity as
may be reached without fettering a discretlion of the assessgors,
‘There 18 no sanction for the non-compliance wlth these rules,
in fact, there could not be any sanctiontecause they were
laid down by the assgessors themselves, not imposed by lir,
Hulse, but discussed by the assessors amongst themselves and
finally settled down as a set of conclusions,

My Lords, in view of the origin of this memor-
andum we might now, perhaps, look at the memorandum itself
to gsee 1f 1t did reflect the real character and the real
origin of the document. Now, the document is "D.5", volume
4, page 695, but I want to suggest to your Lordships that
you read the document in Iir, Hulse's evidence itself —- it
1s in the same volume and 1t begins two or three pages before,
volume 2, page 248, —- instead of referring to the exhibit
1tself. On page 248 there 1s purely and simply a recital of
the first category of property with which we are not con-~
cerned, . :

LORD PORTER: Are not we concerned with every branch of property.
and every branch of property ls treated in this memorandum,
Ygke the first problem, which is that, suppose, the building
is for ourely commercial purposes and intended %o be let,
and nothing else, there is then laid down a standard and
that standard must a ffect the standard in all other cases, of
50 per cent. for replacement value and 50 per cent. for
value in use. Vhat Justification ig there for that ?

IR BEAULIZU: Well, my Lord, there is first of all the question
of fact, 1s it a purely commercial building.

LORD PORTER: UlNo, I am going behind that at the moment and
trying to discover what justification lies 1in the principle
which the memorandum lays down, and I am asking thls question:
do not go to this property at all for the moment, but imagin-
ing a tuilding which is put up purely to let.

IR BDAULIEU: Yes.
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LORD PORTER: Vhat justificatlion in a building which is put up
purely to let is there for saying replacement value shall be
half at leagt and value for letting purposes shall be the
other half 7

MR BEAULIEU: My Lord, my respectful submission i1s that the
memorandum does not say exactly that they must dothat. They
glve that purely and simply as an indication of what should
normally be done, but 1f we read the memorandum as 1t 1s
lald down together with the remarks of lr, Hulse, even in.
the case of a purely commercial building, the assessor shall
be perfectly free not to follow the 50/50 per cent. rule,

It is purely and simply an advice glven to him based upon
the general experience of them all, but looking at the build-
ing, 1t is a purely commercial building and the assessors
-would be quite Justlfied in saying: '"Well, glthough normally
I should consider that buildinghas a 50/50 replacement
valug and commercial value, I am not golng to do it this
time because there are this and that ovarticular element
. which give me the right to do otherwise',

LORD ASQUITH: Assuming they are free to dlsregard the memorandum
altogether, nevertheless, I suppose it is circulated vo them
and compliled by them with a view to 1ts beilng observed rather
than departed from, but why should replacement value play
any part at all in assessing a buildlng which is 211 let out
at rentel, ~

IR BEAULIEU: Well, of course, i it was binding, I would quite
agree that 1t is not proper.

LORD PORTER: In this particular case have not the assessors
treated it as belng binding 7

MR BEAULIEU: Yes, my Lord, because they found that in that par-
ticular case it vas proper to apply these rules, but 1f thsy .
had come to another conclusion, that this was an eXceptional
bullding, then they would have been totally free to follow
thelr own dlscretion and not apply the memorandum because
that is exactly what Mr, Hulse has sald several tlmes and it
appears from, I would say, the origin of the memorandum.
These rulesg, if I might call them rules, or instructions,
were lald down by the assessors themselves, not imposed upon
them by superlor authority, but if 1t is true that they came
to the conclusion that normelly 1t should be done that way,
ly Lords, I submit respectfully that it was most proper for
tﬁem in order to obtain at least the uniformity which would
result from some general gulding principles, to say: "“Unless
there 1s something abnormal we think that we should in that
case glve a 50 per cent, value to the replacement cost and
50 per cent, value to the commercial cost'.

LORD PORTER: MNow, when you are saylng that, what strikes one,
and tell me if I am wrong in thisg, 1s that though this 1is a
matter in which, as you say, Mr., Hulse sald they were free
to regard or disregard, they did not so treat 1t as Tar as I
c an nmalke out from the decislons of both the assessors and
the Board, They seem to have treated it as something which
vas binding on them., Is that right or wrong ?

LIR BEAULIEU: ily Lord, I do not think there 1s any evidence showlng
that they thought they were bound to do 1it. They did it in
the present case although they applied thelr discretlion as to
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the percentage, as a matter of fact one took one percentage
and the other took another percentage. lr, Vernot took 10

per cent. because he thought it was proper in the clrcumstances
and the Board of Revislon took a percentage of 83 to 17,

so 1t shows that none of them thought they were bound pre-
clsely by the rule,

LORD PORTER: Ng, they did not think they were bound preclsely

_ IR

by the rule, but they did thinlk, as far as I can make out,
that they were bound by the 50/50 and to the limlts of the
50/560. Vhat I am asking you now 1s, what Justification
Phere 1s for the 50/50 ?

BEAULIEU: The question, my Lord, is whether or not they were
Justified in taking the percentage. That, of course, 1s, I

~respectfully submit, a different question that I will have to

conglder later on, but my first point is trying to submit to

-your Lordship that if they did it 1t was not because they-

were bound to but because they thought in thelir discretion

as asgegsors that these concluslons to which they had arrlved
previously applied to the present case, They did 1t freely
in the exerclse of theilr discretlon but they could have done
otherwise if they had found that these general principles

‘were not applicable to the present case, Of course, it

all depends upon the character of what has been called the
memorandum, what you might call the instruction, the name

- does not matter mach, but if we conslder what lr, Hulse sald,

and he did not give advice on that, he sald we zm¥z all
together, the asgessors all together, came to these conclu-
slons and we wrote them down", so, applying these conclusions

.~ they were purely and simply applying their discretion and

they were free 1f there was a particular case, not to apply

it., That is why Mr, Vernot, for instance, before applying

the rate of depreciation to which he had arrived, began by
deducting so many things, he deducted the temporary partitions,
the o0ld wall that had been destroyed,. he had a further deduc—
tlon of 5 per cent, which 1s not allowed generally, all that
because he felt that there was in this building some particu-

" lar feature that had tobe takenwmre of., But, 1t is true

That generally they take 1t as a good principle of valulng

to blend together commercial value and replacement cosb value,
and I submit pespectfully that in blending these two elements
together, they are purely and simply following the guide of
the predominant Jurisprudence of our province,

Now, as to the percentage limits, I respectfully
submlt that 1t 1s very difficult to fix percentages, and if
the legislature has glven to the assessor, I would say, the
authority or the duty to fix these percentages, they are in
a2 better position than a superior court or the Court of King's
Bench t0 say whether or not these are proper in view of the
fact that they have considered the bullding as 1t was, which
is the privilege nelther of a superior court nor of the
Court of King's Bench, So, when 1t comes to percentages
we will have to consider who was vested with the responsibility
of fixing those percentages, and 1f it was the assessors,

did they so wrongfully exercise thelr discretlon that the
Courts must interfere.

lly first point and, of course, I understand
that 1t is a fundamental point, is to show whether or not
this memorandum, or these instructions, as I have called them,
deductions, whatever night be the name, are binding so -that
they are not free to act. I submit, my Lords, that that
might affect the validlty of the assessments as was stated by
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Mr, Justice Estey, and that is why I was submitting
respectfully to your Lordships that it was never intended
 do so and it does not do so if we consider not only the
evidence of llr. Hulse but even the text of the memorandum,
and all through thls memorandum I respectfully submit, ny
Lords, that the form of it 1s only a form gshowlng that 1t
has no binding effect. :

LORD REID: Can you reconcile that with the decision of the
* Board of Revislion on page 28 of page 983 in volume 5, for they

say thig: V"The bullding being partly occupied by the pro-
prietor, the rule adopted and followed by the agsessors
directs us to give & weilght of between 50 per cent, and 100
per cent.to the replacement factor", Is not it fairly plain
that whatever lMr. Hulse may have saild, the Board of Revislon
took a different view.

LR BEAULIEU: Iy Lord, it mey be that the Board of Revision mis-
congtrued the memorandum, but even if they did misconstrue it,
if in the final analysig they came to the same conclusion
as the assessor, I submit that that shoulB9Be a reason to
invalidate the assessment, I understand hls remarks as
being purely and simply a reference to the memorandum and to
the memorandum as it is. The wording might be a little faulty.

LORD REID: ‘Vhat I would like to get from you 1s whether you

. want us to construe the second paragrash on that page as
meaning that the Board of Revision thought that this was
purely directory or whether you want us to hold that the
Boarad gf Revision thought that this was mandatory but were
wrong

MR BEAULIEU: lly Lords, I submit, respectfully, that the word
"direct" means purely and simply that it instructs us; it is
an instruction, The Pregident of the Board of Revision was
writing 1n English, although he 1s of French origin, and he
mlght possibly have not understood exactly the distinction
one was trying to make, but there 1s nothing in the evidence
to show that anybody thought 1t was mandatory, not even the
Board., Now, the wording directs us; vwhether it means exact-
ly that he felt bound to do it, I do not know. I must admit
that I would have felt better 1f the other word had been used,
but I do not belleve that it 1s enough to invalidate the whole
assessment in view of the evidence which 1s in contradiction
as to the origin of thils assesgsment, even Hr, Justice Lstey
thought he was directed to do that if the evidence chowed he
would be directed to do that.

LORD PORTEZR: -Would not that make 1t even more wrong if he
thought he was and acted upon that when he ought not to have
acted upon that., Then, surely, that would be a heavy
criticism, would not it, of the finding ?

1R BEAULIEU: Yes, Then, my Lords, as a final analysis, as
everybody knows, they did not disturb the finding of the
assessors,

LOED PORTER: HNo, that is exactly what he says. He says: "The
building being partly occupied by the proprietor, the rule
adopted and followed by the assessors for all the large
properties of this ct egory directs us to give a welght of
between HO ver cent. and 100 per cent. to the replacement
factor',
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MR BEAULIEU: The rule was followed undoubtedly by the assessgor,
LORD PORTER: And by him. |

MR BEAULIEU: Byt he does not say they were bound to follow.
LORD ASQUITH: He says: "It directs us',

IR BEAULIEU: He 1s speaking for himself. He says: "That rule
directs me',

LORD PORTER: The real criticism of that is this, that he does
not seem to say "Thls 1s a matter of my discretion® or any-
thing of that kind., He seems t o say: "The discretion is
taken from me. I am directed to do thig", Vhether that is
what he meant or not may be open to question, but that is
vhat he ssid, .

MR BEAULILU: It seems to me, my Lord, that he is applying the
same rule to the asgessor and to himself,

LORD PORTER: He 1is,

MR BEAULIEU: Hanifestly he did not belleve that the assessors
were bound to make an asgessment, otherwlise he would not
have dilsturbed it.

LORD PORTER: He did not disturb 1t, in truth., What he does
say 1s: "We have got to finG some figure between 50 per cent,
and 100 per cent.". He sticks to the figure of between 50
per cent, and 100 per cent., but he says: "When I am con-
sidering the correct figure between 50 per cent, and 100
per cent, I do not think it is 10 per cent., and 90 per cent,,
I think it is 83 per cent. and 17 per cent."

MR BEAULIEU: In my respectful submission, what is meant by that,
teking the whole judgment together, 1s that "In the present
case I consider that I should follow the memorandum, I am
directed in the present case because there are no gpeclal
reasons why I should not follow that", My attention is
called to a previous passage which might help us to under-
stand that part, on page 983-A-26.

LORD PORTER: Two pages back, yes.

MR BEAULIEU: At line 17 the Board of Revision gaid: "In re-
constituting these assessments, along the same lines as the
one followed by the agsessor whose method we find reasonable
and just, and in taking the figures contalned in the Joint
admission, we would proceed as follows', He feels directed
because he feels that the rules are reasonzble and jus?t,
but if he had felt in the present case they were not reason-
able and just he would have acted otherwise. So I submlt, ny
Lords, that the word "directed" must be construed in regard to
the previous quotation. That appears from the who}e Judg-

ment of the Board of Revision, that he felt —- ...

LOED OAKSEY: And I should have thought it ought to be read in
the light of the memorandum itself,

1R BEAULILU: Yes, my Lord. I was coming to that polnt. If
ve teke the particular wording of the memorandum, I would
respectfully submit that there 1s no binding wording in
that memorandum itself. Supposing the Board of Revislon
thought he was directed, 1t was because, first of all, he



passed upon these instructions in the present case and he
sald: "They are falr and Just, I am going to follow then',

LORD ASQUITH: Sypposing he did not think he was bound or directed
at all as he thought, he was a perfectly free agent. It may
yet be that the opinions expressed in the memorandum are all
vrong. _

IR BEAULIEU: Yes, my Lord.,

LORD ASQUITH: It would have just the same effect in invalidating
his declsion as if he thought he was bound by them and was
not. .

IR BEAULIEU: I respectfully submit that the Board of Revision, as
the assessor himself, should be entitled to say: "We are not
going to follow the memorandum in the present case,

LORD ASQUITH: I am assuming in your favour for the purposes of
this particular argument that it is wrong to say they thought
they were fettered when they were not. Supposing they felt
they were perfectly free agents and applied this rule because
they thought it reasonable and just, yet 1f 1t was not reason-
able and Jjust, that 1ls a ground for invalldating thelr decisilon,

MR BEAULIEU: Then, of course, 1f it i1s not reasonable and Just,
of course ——— _

LORD ASQUITH: What I, at any ratey find difficulty about is the
50 per cent. principle at all, qulte apart from any Btter -

1t may have exercised on them, Agsume it did not. What rhyms
or reason 1s there about it 7

MR BEAULIEU: Tpey gave the reason in the memorandum,
LORD ASQUITH: Yes, you are coming to the memorandum,

MR BEAULIEU: Of course, your Lordships are perfectly free not

~ to admit the reasons, but it seems that their reasoning is
at least falr and reasonable, We mizht not agree with it,
but if we do admit that in order to take the actual value
you must take into conslderation replacement cost and commer-—
clal values, then there is only the questlon of percentage,
Who is going to be the judge of percentage. We agree it should
be the assegsor and the Board of Revision which is nothing but
a superlor assessor, The Board of Revision is not a Court of
Appeal like a superior court, The Board of Revision is pure-
ly and simply a number of assegsors. '

LORD PORTER: A1l I wasg considering at the moment was the ap-
proach, with what views the assessors and the Board approached
the subject, and that is, I think, all we have been consider—
ing in reading page 983-A-26 and 28; what was the aporoach.
Did they approach it feeling themselves free to do as they
pleased and taking into consideration the positlon without
feeling tied in any way by the memorandum, or did they approach
1t in the 1light of the memorandum, If you make up your
mind that they dld approach it in the llight of the actual
memorandum, is that the right approach. Those are the only -
two problems which I have in mind at the moment,

I:R BEAULIEU: Illy submission is that it 1s the right approach, and
I suggest respectfully the only right aporoach under our law
is to combine the two, replacement cost and commercial value,
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and as to the percentage, of course, there ig no rule of law,
then somebody must declde.

LORD PORTER: There is no rule of law in a sense either except

MR

the practice of the Court and the experience and, I suppose,
commonsgense, '

BEAULIEU: Yes. Of course, there is no text stating that we
should take into consideratlion these two factors of value,
but it seems to me that under our Jjurisprudence our Courts
have made it, I would say, binding upon the assessor at
least to take into consideration the two, in what percentage

nobody ever declded.

LORD PORTER: Of course, the other thing you will have to deal

wlth there is, as far as I can make out, that your Supreme
gourt does not seem to have taken that view. The Supreme
Court seems to have sald: “This is something which was for
the first time promulgated in the year 1941 and it 1s a new
theory by which we do not think the Courts of thig country
are bound", That is the other problem. OFf course, I follow
that certainly the majority in the High Court took the view
that this was the finding of the eXperience of assessors over
a long period of years.

MR BEAULIEU: My Lord, so far as the Supreme Court is concerned,

I suggest respectfully that Ilr, Justice Estey is the only

one who sald that the valuation was not properly done, The
other judges, Chief Justice Rinfret and Mr., Justice Kerwin
sald they adopted the prudent investor theory of lr, Justice
Casey., Hr, Justlice Taschereau gnd lMr, Justice Rand followed
the same practice as the lower courts, binding together re-
placement cogt less depreclation and commercial value, ilr.
Justice Estey thought 50/50 per cent. was the best proportion.
Mr, Justice Rgnd thought 45 per cent., should be allotted to
replacement costs and 55 per cent. to commerclal value,

. That 1s the percentage question, and if the assessors being

free to act have adopted a wrong percentage, then, my Lords,
the next question 1s whether i1t created any injustice, and
1f there 1s any real injustice, the Courts might interfere. -

On the other hand, if that memorandum is binding,
of course, it might be a reason for nullity of the assess-
ment irrespective of the percentage. That is why I"am sub-
mitting respectfully to your Lordships firgt that it was
never intended by the asgessors themselves as a binding
get. of rules and, second, if we look at the memorandum itself
we. see by the words used there that it was not intended as a
binding agreement.

LORD PORTER: I am afrald we took you off the quotation from

the memorandum and probably we had better have that, had not
we. Thet is at the bottom of page 695.

LR BEAULIEU: At the bottom of page 248.

LORD PORTEZR: You thought we had better take it from volume 2 ¥

iR BSAULIZU: I had the volume in my hand, that is all, I can

readthe seme thing from volume 5. Volume 2, page 248 1is the
beginning of the varlous categorles. lhere is, I think,
nothing to be pointed out to your Lordshlps on page 248 as
to the point I am trying to make out, but i1f we go to page
249 at line 4, 1t reads as follows: "It 1s recommended
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that these two factors, viz., replacement cost and commercilal
velue be gilven equal welght in valuing these properties for

a three~year period%. It 1s only a recommendation and 1t is
not an order. OFf course, I do not intend to read the whole
memorandum, but then I would refer your Lordships %o page 250.

LORD OAKSEY: Op page 248 do not they feally indicate why they
think 50 per cent. should always be attributed to the replace-
ment costs ?

MR BEAULIEU: Yes,

LORD OAKSEY: Are not those thelr reasons for 1t, as to the
return on the investments and the demand exceeding the supply,

and that sort of thing 7 :
MR BEAULIEU: Does your Lordship want me to read from page 248 ?

LORD OAKSEY: I do not mind what you read, but 1t seems to me
that those are the reasons which Justify them, or which they
think Jjustify them, in abttributing 50 per cent., to replace-
ment value in any event, '

MR BEAULIEU: I might read from page 248, my Lord, line 47.

LORD PORTER: What the memorandum really 1ls saylng there, qulte
shortly, is: the regson why we put replacement value and
commerclsl value on an edquallty 1s because it makes allowance
for the fluctuations in values over the three years, and it
is not falr to take merely the commerclal value because the
commercial value in a time of slump may be too small and in a
time of prosperity may be too large. That 1is really all i%
is, is not it 7 _

MR BEAULIEU: That is in substance what they say, and they say:
"In order to obtaln an element of stability we must give
conslderation normally, at least, at 50 per cent, in the
actual value, That would stabilise what is fluctuating
when we conslder only the income point of view! But, I was
trying to say that there 1s no compulslon in these rules, and
I am going back to page 249, line 10, and I am pointing out to
your Lordships that there is here purely and sluply a recom—
mendation, "It 1s recommended that these two factors, viz.,
replacement cost and commercial value, be glven equal welght
in v aluing these properties for a three-year period. A re-
valuation at the end of that time would, of course, tak
into consideration the conditiong then prevailing', and
previously they had sald the reason why they thought that
commerclal value was too unstable to be considered as the main

foundation of g real value assessment,

LORD ASQUITH: Vill you tell me one thing: so far as these
places are let out to ordinary peopls, 1s the 40 per cent,
that 1s let and not retalned by the company let at long leases
or short leases, periodic leases, quarterly, monthly, or
what. This business about fluctuations in rents would not

epply if they were all let on long leases.
1{R BEAULIZU: The rule speaks about three years.
LOSD ASQUITH: I know, I am talking about the rents, the leases.

IR BEAULIEU: Of course, they may be let for any length of time.



LORD PORTER: I do not think we have any information as to that,
have we ? -

LORD ABQUITH: Perhaps we do not.knoﬁ it.

IR BEAULIZU: M,

LORD PORTER: I think that is the answer,

LORD ASQUITH: I thought that might be relevant.

MR BEAULIZU: The normal perlod of leases in our province 1s
one year, but, of course, that 1s the rule which 1s not follow-
ed generally in commercial buildings. Then, you have flve
years or ten years, and the tenant really tries to obtalin the
longest he can at a reasonable rate, but for office bulldlngs,
for ingstance, the rents are only for one year, All the leases
are for one year as a rule; there may be exceptlons.

Then, my Lords, on page 250 at line 10: "It wou
seem that some consideration should be given to rental value
in these cases, as that the replacemend factor should be
welghted somewhere between 50 to 100 per cent, and the com-
mercial factor make up the difference between 50 per cent.
and zero, No hard and fast rule can be given for the
division of weight in these factors, as it will depend on
the proportionovner-occupied, the extent to which the
commercial features of the building have been sacrificed to
the main design with a view to the future complete use of the
building by the owner, or the enhanced prestige of an e€labor-
ate and expensive construction. Iach property will have to
be consgidered on its merits within the 1limits outlined abovel.

My Lords, the Respondents, of course, lay much
stregs upon the words fwithin the 1imits outlined above', '
but I respectfully submit that the 1limits outlined above
apply not only to this paragraph where we find the words,
but to the preceding paragraph, and the preceding paragraph
beging by saylng: It would seem t hat some consideration
should be given", and then this paragraph from which are extrx
ed the words: "Within the limits outlined abovel, taken with
the words "No hard and fast rule", so even that expression
within the 1imilts outlined above! is not a hard and fast rule
but 1s purely and simply an indication that normally it should

- be done that way. Ny submission 1s, taking together the
evidence given by ,r. Hulge which 1s not contradicted and
the very wording o? the memorandum, 1t seems that thils docu-
ment is purely and simply a set of conclusions arrived at by
the assessorg themselves, not imposed upon them and they
arrived at that set of rules by thelr own experience in assess-
ing matters. I further submit, my Lords, that the words of
the Board of Revision "I am directed" must be considered in
the light of the previous paragraph when he says: "First
of all I think that is fair". I1f he thinks that is fair and
‘reasonable, then he 1s Justified in saying: "I am directed
by these rules", because he first of all passed upon them
and declded that they were falr and reasonable,

IFDNORIAID: Before you leave these three categorles, would you
look at the end of paragraph 4 of the memorandum which deals
vlth theatres and hotels and ends by saying in the last sen=-
tence: "It would geem',

LORD PORTER: I think you have to go to volume 4, page 696,
because 1t is not quoted in the other volume. ‘

P
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I NORMAND: It 1s the last sentence, I think, of the memorandum

IR

in paragraph 4: "It would seem that to some extent these
propertics" ~- that is, theatres and hotels —- "should be valwed
on their individual merits, bearing in mind the conditlon men-
tioned above of extra depreclation or obsolescencd. Now, we
have a good deal about the similarity of the building in the
present case. Vould not 1t have been a very suitable thing

to have said about this present bullding that there are bulld-
ings other than those dealt with in that and the preceding.

pa ragraph which ought to be valued on theilr individual merlts,
bearing in mind special conditions such as exXtra depreclation
and obsolescence, Would not that have been very avproprlate T
for the kind of ptullding we have been dealing with in this case,
Ily notle and learned friend points out the contrast between that
co ncluding sentence and the concluding sentence in the previous
paragraph, paragraph 3, which says of the properties in para-
graph 3¢ "Each property will have to be cogsidered on its
merits within the limits outlined abovel. o0, there is a

sharp contrast between the two categories of buildings,

between varagraph 3 and paragraph 4 and the assessors are con-
tinually given a gulding directlon that the properties which
fall under heading 3 are only to be considered on thelr own
merits’ wlthin certain limits, whereas the theatres and

hotels are not subject to that limitation.

BEAULIEU: Of course, again, my Lord, it all depends upon
vhat meaning we should put to the words "Within the limits
outlined abovel, If the limits outlined above include

the principle that no hard and fast rule can be gilven,
then, the last paragraph, paragraph 4, is simply saying

in different words what paragraph 3 already says. -

IODNORUAND: I would suggest that the words "no hard and fast

MR

rule can be gilven! mean, no hard and fastorule for distribut-
ing a welghtling, which must amount to not less than 50

per cent, in the case of the reconstruction value and must
amount to less than 50 per cent, for the commercial value.

BEAULIEU: Of course, my Lord, we have first lald dovn the
principle that it is necessary to put together the true pilctuze
of replacement costs and commerclsl value, if there is

ENY e

LORD NORMAND: I am not assuning that, but why was 1t necessary

to divide buildings up in rather an arbitrary way and
suggest that theré ghould be limits within which you
should apply these weightings for these flrst tuo
categories of buildings but that theatres and hotels

should not be within that.
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MR, BEAULIEU: As a matter of fact one of the reason which I would
suggest is that theatres generally are not rented. They have
no commercial value, because they are occupied by the owner;
so that the blending of the two cannot be made. Horeover, in
paragraph 4, the preceding paragraph, the reason is given for
that separate category. It says: "In the first place, buildings
of this nature have not as long a useful life as the other
classes of buildings, and should be allowed, in addition to
structural depreciation, an allowance to cover obsolescence or
periodic remodelling and renovation. Secondly, their operation
is usually in the hands of the owner or an affiliated company,
and there is no way to establish a normal rental value, or to
get a true picture of net earnings, as these are so seriously
affected by the cost of management, the allowance set up for
depreciation end maintenance, etc."; and then comes the conclu-
sion, which is purely and simply & conclusion on the facts
stated before.

If we have a theatre which is as a general rule,
owned and occupied by its proprletor the commercial value,
which acts always as a check upon the replacement cost value
is absent and consequently, if we are left purely and simply
in front of the construction cost, the assessors believe that
there should be, in view of the particular circumstances of that
category, some further depreciation on account of obsolescence
and they give the reason, rightly or wrongly.

LORD NORMAND: Other theatres end hotels are exposed to extra
depreciation and obsolescence, and very much of your speech has
been directed to showing how that was so in this case and how
due allowance has been made for it.

MR, BEAULIEU: The allowance, I would respectfully submit, has been
made by the percentage for depreC1atlon and then by the blending
of the commercial value, which is abnormally low, on account of
the fact that the ornamental feature did not represent an
increase in the rental value; and it was done purposely. The
3,000,000 dollars additional amount for extra cost of ornamental
features did not give a proportionate increase in the rental
value, because it was not intended for that purpose. Therefore
we ocame to the result that in the case of the Sun Life the
commercial value, on account of the special features, was only
50 per cent of the replacement cost, and by blendlng of the
values representing only 50 per cent with the replacement cost
there was already a depreciation allowed for that, while
theatres can normally be purely and simply con51dered from the
point of view of the replacement value. That is why the assessor
said: We might have to consider obsolescence, for that reason;
and, furthermore, for the reason that the publlc is always
tempted to go to "the newest end best equipped theatre.

Therefore, they take all that into consideration.
They have to make up their mind ¥ith the data which they possess
and from the point of view of their own experience.

I submit, with respect, that there is no conflict
between paragraph 4 and paragraph 3, if we take them together,
in view of all the circumstances. When there is replacement
cost and commercial building, we agree that the two must be
considered - not only one; not only the replacement cost.

LORD ASJQUITH: 1Is not the contrast between paragraph 3 and paragraph
4 that paragraph 3 ends with the words "within the limits
outlined above", and that means that at least 50 per cent is to
be attributed to replacement value; you can do what you like
with the other 50 per cent, exercise your discretion on that
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and sub-divide it in any way that you like, but you attach the
first 50 per cent; whereas, when you go to paragraph 4, as I

- read it, there is no correSpondlng limit to be attributed to
replacement value. Is that right or wrong? v

MR. BEAULIEU: My submission is that the 50 per cent rule must be
observed in normal circumstances, but there is no hard and fast
rule,

LORD ABQUITH: But it is not even a hard and fast rule in paragraph 4.

MR, BEAULIEU:V Yes, my Lord; it should be that way, but, if you
find some particular circumstance in the case, you must take
care of that and separate it.

LORD REID: Is there any evidence that in any single instance the
assessors have disregarded any of these rules and substltuted
their own discretion for them?

MR. BEAULIEU: I do not know of any., Of course, there may be some
such instances; but I do not know of any. I do not believe
that there is any. ev1dence of it, because 1t is done as a matter
of practice., v

LORD PORTER: We have to construe as best we can the findings of
the assessors and of the Board.

MR, BEAULIEU: I have nothing further to add on that point, my Lords,

The next objection which was made against this
essessment was that it represented an excessive increase from
the previous assessment. I respectfully submit that the increase
in the assessment from the roll of 1937 to the roll of 1941 is
corresponding to the additional expenses made not only during
that period but before, and which have not been taken care of;
in other words, it is my submission that this increase was 1ong
overdue and that when finally the City decided to have a re-
valuation of the whole territory, that was one of the cases
which had to be taken care of.

The first point is to show that the increase was
corresponding to the increase in expenses or in cost. To make
good that point, I should point out, first of all, to your
Lordships the dates I am now referrlng to Schedule A,

LORD PORTER: What is the page? | |

MR, BEAULIEU: Page X, Volume 1. If we refer to the various figures
' there, we gee that at the end of 1929 the total cost amounted to

9,3h1, 288 dollars.
LORD PORTER: Vhere does that appear?

1R, BEAULIEU: Ve had to make the computation; but I can refer your
Lordships to & note by Mr, Justice St. Germain,

LORD PORTER: Do not bother about that. Tell me what figures are
included.

YR, BEAULIEU; The figure to 1929 is inclusive.
LORD PORTER: It is for years?

IR, BEAULIEU: All the figures, from the beginning; from 1912 down
to 1929 inclusive. The total cost was 9,351,288 dollars.

LORD PORTER: Up to the end of 19297
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MR, BEAULIEU: Yes, my Lord. At that time the valuation roll of

the City of Montreal had to be completed and deposfted, not on
the 1st December, as it is done now, but on the 1st September
of each year. As & consequence, the assessors had to make

their visits to the property during the spring of the year for
which they were preparing the assessment; so that the assessment
of 1930-31 could not include the expenses upon cost incurred
during the year 1930, unless they had been incurred during
January, February or March. These are not months during which
buildings are constructed in Canada. As a rule, therefore, all
the expenses incurred during the year 1930, taking that as an
example, could not be reflected in the valuation roll of 1930-71.

Again, at that time, when we speak of a valuation roll
of 1930-31, it means that after the valuation roll had been
deposited, after the expiration of twenty days, during which
the Board of Assessors had the authority and the duty to revise
the roll, and after it had come into force, it came into force
retroactively and the roll of 1930-31, although completed in
September and October, 1930, ruled the assessment for the year
beginning on the lst May, 1930, and extending to 1lst May, 1931.
That is why we have called it roll 1930-31.

Therefore, when we have the roll 1930-31, we have a
roll which includes only the expenses incurred up to 1929
inclusively. It could not include in fact the expenses
incurred during the year 1930, which amount to 6,510,749
dollers and so forth.

This being so, we have an admission from kr. Macaulay,
the president of the respondents, that the roll of 1930-31,
which did not, as I stated a moment ago, include the cost of
1930, showed &an assessment of 7,500,000 dollars. That appears
from a quotation of Mr. Macaulay in Volume 2, page 214, line 19,
He was asked: "In the same year of 1931 you spent 3,207,000
dollars? (A). And the year before. Q). Not the year before.
The year you made the complaint for the assessment. (4). Quite.
You have the figures. Presumably that is correct. (Q). And
at that time, how many storeys? (A). The assessment of the
year before, the assessment of the building the year before
was 7,500,000 dollars, and 3,000,000 dollars, according to
your assessment, was expended and the assessment was increased
to 12,400,000 dollars, which we protested successfully. And the
Board heard us and that was the award of the Board. And the
same situation has developed again." I think that it appears
from that quotation that the roll of 1930-31 was 7,500,000 dollars.

From 1930, that is to say, from the end of 1929, the
sum of 11,000,000 dollars was expended.

LORD PORTER: 1Is that up till 1940 or 1941t
MR, BEAULIEU: To 30th April, 1941. It appears also from the

admissions, Volume 1, page X, ‘because we have the total expenses
at 20,000,000 dollars, and, if we deduct 9,000,000 dollars,
there is necessarily left 11,000,000 dollars, and this does

not include the 58,000 dollars which was spent after the 30th

April, 1941.

There was, therefore, an increase of cost of 11,000,000
dollars and at the same time the valuation was only increased
by 7,917,000 dollars in 1931 - 7,000,000 odd dollars in 1941;
so that we submit respectfully that it was not an undue increase
that the assessment was put at 14,000,000 dollars instead of
7,000,000 dollars in 1950 as compared to 7,500,000 dollars in

1930-31.
The same increase of value appears from the rental
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value. If we look at the admissions, Schedule H, of the first
Volume, which is at page XXV, Schedule H. begins with 1931

and at page XXV we have the assessed rental value occupied by
the proprietor and occupied by tenants. So far as the Sun Life
building is concerned, it is the second part of the page and we
see that in 1932-33 the assessed rental value was 25,120 dollars,
while in 1941-42 it was increased to 273,460 dollars.

LORD PORTER: I do not know that I have this. I have Schedule H.,
page XXV, with a reférence to various buildings and "Municipal
Assessments", "Year", "Land", "Building", "Total" so much;
"Proprietor", "Tenants", "Vacant', "Total", Is that the right

paget
MR. BEAULIEU: I think so, my Lord.

LORD ASQUITH: Sun Life is the lower half. The other part is some
other building. '

MR, BEAULIEU: Yes., We have the year; then the assessment of the
land, the assessment of the building, the total; and then the
assessed rental value occupied by the proprietor, occupied by
tenants, vacant and so forth. There are three columns for the
assessed rental value, and the purpose of this reference is
only to show that there was a very high increase, not only in
the cost, but &lso in the rental value, and it is explained by
Mr. Maceulay when he says that during all these years they were
continuing to complete staeys and renting spaces which previously
to 1931-3%2 had been left vacant. As a matter of fact in 1931-32
there were no spaces rented at all. The first year of rental

wasg 1932-33,

Therefore, there was, first of all, an increase of
11,000,000 dollars in the cost and there was a large increase
in the rental value; and this, I submit with respect, justified
the assessors in raising the valuation of 1930-31 from 7,500,000
dollars to 14,000,000 dollars odd.

There is then another attack upon the assessors and
the Board of Revision., It is that the respondent was discrimin-
ated against., It is said that the Sun Life was the only
building of that kind for which the assessment was increased,
while the other buildings of the same character more or less
were not increased from 1931-32 to 1941.

This also results from the reference to Schedule H,
beginning at page XXI and going to page XXV. Schedule H, gives
& 1list of nine buildings, exclusive of the Sun Life, which are
compared with the Sun Life building. This Schedule H. was
filed at the request of the respondent and it indicated exactly
the name of the building that they wanted to be shown on that
exhibit; so that it is their own choice. It is true that, if
we consider only these nine buildings as compared by the Sun Life,
we will say that pine other buildings were not increased in 1941;
but, my Lords, the reason is obvious. There can be no comparison
made between the Sun Life and the other buildings, for this
reason: all the other buildings were totally completed and
totally occupied in 1931; so that there was not that increase
in expenses or that increase in rental value which we find in
the Sun Life. The Aldred building had been occupied completely
for meny years, and also the other buildings.

Vle might add that in 1931 up to 1935 in Montreal
there was & crisis in that kind of buildings, and it was one of
the reasons why undoubtedly no increase was made, although the
main fact is that all these buildings were completed and
occupied in 1931. There were no further expenses except
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meintenancd expenses, and there was no increase in the rental
value,

LORD ASQUITH: There were not very big increases in the Sun Life
in expenses after 1931, were there? The big expenses came before?

MR. BEAULIEU: They came before they were completed. In the other
buildings the increases came while the buildings were completed.
While they were under construction the increase was gradual.

I am speaking without the record, because nothing of that
appears, In the Sun Life we have a building being built in
three stages and, of course, at every different stage we have

an increase in the cost, and that increase begins to appear more
particularly from the year 1939, when 3,000,000 dollars was
spent, 1930, when 6,000,000 dollars was spent, and 1931, when
3,000,000 dollars was spent. We have, therefore, 12,000,000
dollars spent in three years, That additional expense had to

be reflected in the assessment, which was not the case for the
other nine buildings, in view of the fact that they were already
completed and occupied in 1931.

LORD PORTER: I think that the qguestion which my Lord Asquith was
putting to you was this. The complaint is not of an increase
from the year 1931 to 1941, but an inorease from the year 1937
to the year 1941; the comparison is with certain other buildings;
it is quite true that those buildings were completed in 1931 '
and were still completed in 1937; but the Sun Life building was
completed in 1937 and you had got the calculations of the
assegssment then. As both types of building were finished in
1937, the discrimination is said to be &n increase between 1937
and 1941 in the case of the Sun Life as compared with an increase
in none of these other buildings. That is the criticism,
rightly or wrongly.

MR. BEAULIEU: The reason is the fact fhat from 1937 the municipal
rolls of the City were stabilised by statute; so that there
could not be an increase.

LORD PORTER: No; but there was an increase in 1941 in the case of
the Sun Life. Why could not there have been an increase in the
others?

MR, BEAULIEU: There was no increase in the others either. All the
rolls were stabilised in 1937.

LORD PORTER: I know; but you did increase the Sun Life in 1931.
You put them up from 7,500,000 dollars to 14,000,000 dollars.

MR, BEAULIEU: Yes.

LORD PORTER: You did not increase the others between 1937 and 1941,
though I can see very little inacrease in cost in the Sun Life
to justify that increase. That is the complaint.

MR. BEAULIEU: The reason is that in 1941 the assessors took care
at the same time of all the expenses which had been incurred

since 1931.

LORD PORTER: Vhy did they not teke that increase between 1931 and
19377

IR, BEAULIEU: The resson why, I was submitting, was that it was
long overdue., The reason is that there was, first of all, in
1931-3%2 an assessment by the assessors at 12,000,000 dollars.
Then that was the subject of complaint by the Sun Life, which
complained to the Board of Assessors. There was no court at that
time, The Board of Assessors was sitting and, as appears from
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the Charter at the time, they had only twenty days to dispose
of all these things; so they did the best that they could.
When thet assessment came, there was the crisis in immovables;
so that they thought -- there is no evidence about it -- or as
a matter of fact they agreed th¢ decrease tbe 12,000,000 dollars,
which was the result of the judgment of the assessors, who had
seen the building,to 8,000,000 dollars, and it was left there,
in view of the fact that at that time there was discussion of
the re-valuation of every building in the City and also taking
account of the fact that there was the very great crisis in
real estate at the time.

LORD ASQUITH: Can you remind me in what year the decrease was from
12,000,000 dollars to 8,000,000 dollars?

MR, BEAULIEU: 1931-32.
LORD ASQUITH: Notwithstanding all this tremendous expenditure in
the three previous years in the Sun Life, they put it up to

12,000,000 dollars and . then put it down again to what it was
before, in 1931-327

MR. BEAULIEU: Yes. The Board of Assessors did that.

LORD ASQUITH: There it more or less stayed, did it not, until it
was frogzen in 1937 till 19417

MR. BEAULIEU: It was frozen after 193%7.
LORD ASQUITH: The freezing was from 1937 to 19417
MR. BEAULIEU: Yes.

LORD ASQUITH: Then there was & general thaw in 1941 and up went
the Sun Life by 4,000,000 dollars and the others stayed where
they were? ‘

MR. BEAULIEU: Yes, my Lord.

LORD ASQUITH: That is the criticism,

LORD.OAKSEY: As I understand it, your explanation of that, in part,
is that, so far as rental values is concerned, the rental value

of the Sun Life went up very greatly in 1940 to 1941 and in the
other buildings did not go up-at all. In fact it went down?

MR. BEAULIEU: Yes. That is what I am trying to explain to your
Lordships.,. Not only did the cost increase, but the rental
value in fact went up.

LORD OAKSEY: As a matter of fact the rental value was more than
doubled in 1940-41, as opposed to the other buildings, which did
not go up at all. Is not that so? Look at page XXV, Exhibit H.

LORD PORTER: I do not know how far the others went up.

LORD OAKSEY: The other buildings are all there. Several of them
certainly went down.

LORD REID: Have any of the learned judges who decided against you
placed any weight at all on either an unjust increase in 1941
or on discrimination?

MR, BEAULIEU: Yo, my Lord, except Mr, Justice St. Germain who
discussed the matter, but he was in our favour.

LORD REID: He was in your favour?
4—1.
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R, BEAULIEU: Yes, my Lord., He said that there was no discrimina-
tion and he gave the explanation that I am now giving. Mr. .
Justice Tachereau said that there was injustice, in the fac
that we raised the assessment to 14,000,800 dollars.

LORD REID: Yes; he did. That is the only one?
¥R, BEAULIEU: Yes; that is the only one. '

LORD NORMAND: We have been looking at the results of certain
assessment for various buildings for these years; but was it
suggested that any akkx method of computation or assessment was
applied to you which differed from the method applied to the
other buildings?

MR. BEAULIEU: No, my Lord; there is no intimation that we treated
them differently. As a matter of fact it is in evidence that
the same method was applied to everybody.

LORD NORMAND: Therefore, the discrimination, so far as it is a
separate charge, is simply another way of saying that that method
of calculation does not work out evenly for different buildings
in the same class?

MR. BEAULIEU: Probably that is what they intended to say.

LORD NORMAND: It is not a criticism of a discriminating method of
computing. - :

MR, BEAULIEU: UWo; it is the fect that we increased their immovables,
while the others were not increased. The reason for that increase
I have already stated to your Lordships.

LORD NORMAND: I understand that, I wanted to define in my own mind
what the charge against you was, because discrimination can be
a very nasty charge; but I gather that no element of bad faith
was charged against you.

MR, BEAULIEU: There is no charge, so far as I can see, of bad faith.

- They probably charged that the assessors were lacking in
judgment; but I have not bound any evidence to the effect of a
charge of bad faith.

Also with a view to showing that there was discrimina-
tion, the respondent compared the valuation of 1941 of this
building with the valuation of the other buildings. There is
on that point the comparison made with six other buildings, and
comparison is made in a teble which we find in the Factum of the
respondent, at page 86. There is first a reference to the
admissions concerning the cubic feet of each of the buildings
enurerated in that table. There is first the Sun Life; then
Bell Telephone, Royal Bank, Aldred Building, Sun Life, by the
assessment of the Superior Court. We know the cubic feet of
the Sun Life, first of all, by the admissions, and we know the
number of cubic feet of the other buildings by Schedule G, at
Volume 1, page 20. The cubic contents shown in that table
result from figures on admissions as to the Sun Life and as to
the others., The Sun Life, which is undoubtedly the most
beautiful of all these buildings, is valued at 59.9 per cubic
foot; the Bell Telephone at 58.9; the Royal Bank at 52.2; the
Aldred Building at 46. That is a purely commercial building,
without any ornamentation. Then we finally we take the Sun Life
and take the assessment of the Board as confirmed by the Superior
Court, from which it would follow that the Sun Life would be
valued only at 41.8 per cubic foot, although the expert for the
Sun Life stated that the cubic content should be multiplied by
81 cents per cubic foot.
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This is to show thet instead of their being some discrimin-
ation egeinst the company there wes rether discrimination in
favour of the compeny, and I submit thet no discriminetion
et ell has been shown, and I submit that if in 1941 the
assessment was increased by a large quantity it was purely
and simply because the previous year the cost wes going down;
it wes not teken care of and left in abeyance. It might
heve been a very good reason for attacking the assessment of
the previous years but it is no reason to say that the
veluation of 1941 is bad because the other one was low if
this one is not higher than it should be.

Ky submission on this second point is that the
veluation made by the assessors and the Boerd of Revision
wes mede in accordence with the jurisprudence of our
province which on thet point was also in accordance with the
memorancdum, taking together the replacement cost and the
commercial velue and blending them in a given percentage;
thet, on the other hand, there was no discrimination, that
the increase in valuation can be rightly understcod end that
the discretion of the assessor and the Board of Recvision wes
not unduly fettered by the memorandum.

¥y next point is to try and show to your Lordships
that the Superior Court was wrong in some of its conclusions,
and that that is the reason why, elthough adopting the proper
method, the result was, We submit, erronecous. It may be
pointed out at once that the Superior Court adopted exectly
the method adopted by the assessor and the Board of Revision,
and, moreover, the Superior Court states expressly that the
prudent investor theory should not apply and that it was
really the proper method to proceed as did the assessor znd
the Board of Revision,

Again, my Lords, his Lordship Mr. Justice MacKinnon
said that he did not criticise the memorandum and that this
could not affect the validity of the roll, but he disagreed
with the Board of Revision which, after all, purely and
simply, confirmed the assessor; he disagreed with the Board
of Revision on three points; first, the index cost, second,
the addition of 14 per cent supplementary depreciation factum,
and also he disagreed as to the percenteage that should be
accepted in the blending of the two.

First of all, as to the index cost. On this point
vie submit that the learned judge of the Superior Court, with-
out keeping to the index cost of Mr. Vernot, did make a find-
ing which wes contrary to the weight of the evidence. Ve
know how Mr. Vernot came to his index cost by purely and
simply teking four years, computing the index cost for each
of those years and meking an average, He found that there
wes & difference of 7.7 between the index cost of the years
1927 to 193C inclusive and the index cost of 1941, or, more
exactly, the index cost adopted for the roll of 1941l. It
=2y be at once pointed out that the index cost adopted for
the roll of 1941 was based not upon the cost of 194\, because
the assessor had to be given instructions before the time,
but the index cost adopted for the roll of 1941 weas based
upon the cost during the last six months of 1939 and the Iirst
six months of 1940. It is in evidence that this index cost
was more to the advantage of the company than would be the
index cost of 1941 and, I think, on that point there is no
disegreement.

LORD ASRUITE: You agree Mr. Vernot was wrong, do you not?
MR; BEAULIEU: Vie agree that Yr. Vernot was vwrong.

LORD ASQUITH: On this perticular point he ought to have taken
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¥R. BEAULIEU: He ought to have taken every yeer into consider-
ation. '

LORD ASQUITH: Not the 7 per cent.

MR, BEAULIEU: Not only four years and mzke an average. These
four years accidentally were some of the years where the
costs were higher, it happened that way.

LORD PORTZR: I understood you to be saying before thet you have
to have two things to compare. One is the figure of what it
would cost in 1941 and the other what it actually cost to
put up in previous years. Your explanation with regard to
the 1941 figure is that the comperable figures for then were
the cost of erection in 1639 and 1940, the last six months
of 1939 and the first six months of 1940, That is the
comparison you have to reduce to actual figures in the
previous years.

¥R. BEAULIEU: Yes. Ve add further thet the respondent cannot
complain because the index cost at the beginning of 1941
was higher. :

LOARD POETER: If you heve not got it you cannot help it, but if
you could help it you say it is better for the claimant?

%R, BEAULIEU: Yes. The index cost adopted by Mr. Vernot made

a difference of 7.7 in the cost during the four years he
adopted and the cost of 1941 which was 109.

LORD FORTER: I do not know whether there is any quarrel about
this. I am not talking at the moment as to what the result
is but I am wondering at the moment whether there is any
dispute as regards the facts. TVhat do you say, Mr. Brais?

¥R, BRAIS: I must say on that point that we will suggest this
to your Lordships, that the valuation of the building should
have been made eccording to the method laid down in the
Menual applied to all other buildings, and that we should
not have been taken on historicel cost which was applied to
the Sun Life only.

LORD PORTER: I follow. You are saying that but there is no
dispute that Mr. Vernot, if you are going to deal with the
actual cost, took a false figure. »

MR, BRAIS: He took a false figure, I have something to add to
that, but if we sre going to deesl with actusl cost he took
a false figure. If he applied it he should heve applied it
on the depreciated velue of the whole buildings.

LORD PORTZR: Then you need not trouble apbout that question.

'R, BIZAULIZU: The question is to know whether the Boerd of
Revision edopted the better method of computing the
reproduction cost then did Mr. Vernot. They, first of ell,
t00k, s did Mr. Vernot, theactual cost. Then having the
actucl cost for esch year they endeavoured to find the
index cost of each yeear, and having found wihat they thought
wes the index cost for every yeer they adjusted the actuel
cost to the cost of 1941. ‘iiere they right in contending
tnet they obtained the actual index cost of every year, or
vere they in error? I submit that the evidence on that
voint, which is not contradicted (it is not enoughf it
chould be contradicted; it must be satisfied by itself) is
guite complete and satisfying on that point as to how they
vroceeded.

LCED PORTER: I uncerstood YMr. Brais to sey this., 1If what you are
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doing is finding out the comparative cost between the years
year by year and 1941 that they have done that right, but he
says that does not end the matter. €o far as the actusl
guestion of comparison is concerned, td:mere comparison of
figures, he accepts that that is right.

BRAIS: The mathematics of the computation alone are right,
but we will argue that they are definitely ill-applied.

BEAULIEU: I understand if the mathematics are correct I need
not proceed further,

LORD PORTER: You will have your reply.

¥R.

BEAULIEU: Some explanation might be added to what I said as
to the Exhibit D.2. which is found on page 680 of volume 4,
that is when the Board of Revision tried to apply actually

to the figures ecxpended each year the index cost of every one
of the years. I think I weas myself somewhat coniused zbout
that, and if further explenation is useless, I will drop it
at once, but what I want to show your Lordships, if I was

not clear enough on that poit, is that we have here on page
680 of volume 4 an edjustment which was made between the
actual cost and the cost of 1941.

The three first columns are self-evident. Ve have,
first of all, the index cost, the year and the amount. The
amount spent is found in the edmissions, there is no question
about that, but the fourth column may probebly need some
explanation. It is entitled "Deduction made". The exact
meaning of this is that the figure in the fourth column
is the actual cost of each year less the amount which was
cdeducted fherefrom to teke care of the three items which
ere found at the bottom of page 680 which was eliminated by
¥r, Vernot and also by the Board of Revision. 8o the
deduction is not a figure which may be teken out from the
third column, it is a column by itself, it is the exact
cost less deduction.

The deduction was made this way. For the year 1930
the sidewslk is 70,000 dollars. That was deducted entirely
during that year, because it was in 1930 thet the sidewslks
were built, but the other two items at 215,000 and 223,000,
that is to say, when walls were demolished and there were
temporary pertitions, Were gradually deducted every years

LORD PORTER: I do not think I have any difficulty. I do not

N

-l

know if my hoble-and:-learned brethren have, but what I am
troubled about and do not follow is that if you deduct the
column deductions faites, I do not know what those figures
represent. I could understend this being seaid if you took
the actual expenciture. Take the first year 1913. I cen
imagine it being said that the actual figure expended in 1913
wes roughly 233,000 aollars, but that off that was taken
105,000, leaving 126,000 dollars.

BEAULIEU: The figure of 126,000 is not teken out.

LORD PORTZR: I said you add together 126,000 and 106,000 and

edding those together you find that that is the taml expend-
idurc, odut you did not take the total expenditure, you

tookx off 106,000 and then you increased the 126,000 to
155,000, Is that right or wrong?

BZAULIZU: My submission is that the figure 126,000 is the
actusl figure expended. The figure of 106 000 is the figure
expended less some proportion of the three figures at the

bottom of the page. There sre three figures there. At once
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they made a deduction cvery year proportionately to the
eamount spent in that year.

LORD ASQUITH: Suppose you have 126,000 and suppose 20,000
dollars worth of wall had been knocked down in that year,
you deduct it end you arrive at 106, 000.

¥R, BEAULIEU: Yes.

LORD ASQUITH: You then translate 106,000 into terms of 1941
prices by multiplying by 109 over 72. '

MR, BEAULIEU: Yes,

LORD ASQUITH: And you find the result is 159,000. I think that
is right? ‘

R, BEAULIEU: Yes.

LORD ASQUITH: I did the arithmetic and it ceme out With
astonishing accuracy. ,

MR, BEAULIEU: 106,000 is the difference between 126,000 and what
was deducted to take care of the last three figures, the
external walls, the temporary partition and the sidewalk.
These three figures which were eliminated by evervbody and
by Vernot eare deducted year by year in proportion to the
amount spent during that year except for the sidewalks which
were deducted totally during the year 1931. ‘

LORD PORTER: The mathematics of them are admitted.

¥R, BEAULIEU: If the index cost is practically correct, there
is no question that the deductions are correct.

LORD PORTZR: The only qguestion is whether the correct principle
has been applied with regard to the deductions. You can
leave that, I think, for Mr. Brais to deal with in his answer,
because I do not know what the proposition is which you
propose to put before us.

¥R, BEAULIEU: My proposition is that there is & difference of
over a million between the index cost of Vernot and the index
cost of the Board of Revision.

LORD FPCORTER: That, again, is a figure which is admitted.

¥R, BEAULIEU: If it is true that the Superior Court adopted
Vernot against the evidence, which I think is uncontradicted,
then I submit that this should be corrected. That is one of
the reasons why I think, the Superior Court, adopting the
same method, the results were different. There is & 4 million
doller difference between the assessment of the Board of
Revision and the assessment of the Superior Court.

LCRD PORTzZR: Ona this particular matter there is @ difference of
1 million?

R, BEZAULIEU: UNot upon the index cost, but in all.

LORD PORT=ZR: There is about a million? |

IR, BELAULIEU: Yes.

LORD FORTZR: fhe edmission which ir. Brais makes 1s that those

czlculstions are mathematically correct, but do not take
into consideration all the matters wnich require discussion.

$R. BEAULIEU: Yes. The next point of difference between the
Superior Court end the Board of Revision is the 14 per cent
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edditional depreciation for ornementel features. First of
all, the Superior Court adopted the rate of 14 per cent
phys1ccl depreciation which was found by the Board of
Revision to be contrary to the depreciation found by Mr.
Vernot. On that point the rate of 14 per cent physical
normel deprecietion was not in issue any longer but besides
that the learned judge of the Superior Court made a further
deduction of 14 per cent on account of what he calls the
extra unnecessary cost by the ornamental features. These
ornamental features are given in detail on page 105 but I

do not think I should refer to them. They were read and they
amount to 3,725,000 dollars. It is true that his Lordship
only deducted 2,352,952 dollars, but if the 3 million dollars
for ornemental features are first of all submitted to the
normal depreciation of 14 per cent, like all the other

parts of the building and then those 3 million dollars sare
further subjected to the diminution resulting from the index
cost 5 and 7.7, and, further, if they are reduced by the 5
per cent additional depreciation given by Mr. Vernot on’&ccount
of the fact that the building was erected in three stages,

we comé, roughly speaking, to that amount of 3,725,000
dollars, '

LORD PORTER: I suppose that is how he arrives at the 2 millions,
He said "I heve already taken certain deductions and if I
then agein deduct from the total 14 per cent, I shall be
deducting too much, because I ought to be deducting it really
from a diminished value

MR, BEAULIEU: The learned judge purely and simply said: All
these deductions I now mention have been taken care of. He
does not give details of how he did it. Mr, Justice Galipeault
tried to make the computation at page 1040, line 48, of
volume 5, It continues on page 1041 up to line 30. There is
a calculation made there showing that as the result
epproximately at leacst the whole amount of 3 millions after
the proper deductions have been made has been eliminated vy
the 2,552,952.

LORD PORTZR: Why does it call it un chiffre arbitraire at
page 1041t I thought you were saying it was not arbitrary at
all but that it wes a calculsted sum reduced by subtracting
the appropriate smount after you had taken account ulready
of previous deductions; - that is to say, instead of taking
14 per cent from the figure you took it from the figure
after previous deductions of 14 per cent and so on.

MR, BEAULIEU: At the conclusion Mr, Justice Gzlipeault says
that the judge eliminated completely the depreciated value
of these items as adding nothing to the commercial value, So
apparently he made the calculation deducting first the 14
per cent.

The result of this evidence is clearly stated by the
leerned judge, because it does not add anything to the
commercial velue of the building. In the first place, it
is our submission thet in fact it is erroneous because the
evidence shovis that granite will last longer than limestone,
Your Lordships may remcmber that Mr, Justice MezcKinnon seid
this building, being e commerciel building, should have been
built of limestone. The difference between devween limestone
and grenite is useless, it does not add anything. I respect-—
fully suomit thet grenite adds to the commercial value,
veceuse i1t lasts longer than limestonc., The same can be
czid of the merble es compared with plasto wells, and the
scme can be said of bronze as compared to steel, end finally
to marble in the floor of the great hall as compared with
terrazzo, So on this point there is, Irxgspectiully submit,
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P tne mistake which 1s, in fact, contrery to the evidence.

LORD PORTER: Vhet did they have instead of plastic, was it a

merble decoration?

MR, BEAULIEU: The whole of that grand hell, whet is called

sometimes the banking hall, where the customers used to pay

their premiums. The walls were in marble and there were

narble columns and the floor was also made of marble.

The learned judge said: Instead of having marble walls they

could have obteained plasto walls, and instead of & marble

floor they could haﬁe a terrazzo floor, and instead of

having grenite they could have limestone.  The difference

between the bullding built es he suggests and the

actual buildaing of the Sun Life emounts to

3 millions.
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S_0 my Tiwst noiut isthet in Tect 1t is errongous
to scy that thcoe matsters Cld notv add enyitaing to tie commerciel
value, becouse 1t would lest longer, 1t will cost less for repairs
anc meintenance, end every purchaser would take that into
consiceration, and consequently the commercial value would be
increcsed,

ly second point is that by proceading in that way
lezrncd Judge nurely end simply disregerded tne rule that
buildings must be velued as they stand at the time of the
valuation,Instead of vrocc::éing to establish the replocement cost
of the bullding as it stood, thelearned Judge imegines another
bu4lding totally different, bullt of limestone, with plasto-walls
end terraczo floors, and sald: INow this building is a building
7hich 1s now going to be depreciated, t is I suggest a disregard
of the rule theat the building should first of all have been
consicdercd from the point of view of the replecenent cost, as it
stood at the time, subject to any depreciation which the assessor
should have found necessery, wiaen you take first of all the
building es it is. To re-construct in imagination a totally
different building and to proceed to establish the replacenent
value of that imeginary building is, I suggest, my Lord, an
erroneous method of procceding to establish the replacement value
of a bullding fTor the purpose of cssessment,

o

the

LORD ASQUITH: It might be a legitimate procedure 1T you had the
o <

Mr.

LORD ASQUITH: I accept that, subject to your point that granite

Mr,

conmercial besis in view alone. You say it is erroneous when
replacement is your basis, I the earning power of the building
is concerncd, end it would have earned as much 1r you hed
limestone, these considerations ere relevent, I suppose.

BEAULIEU:® My submicsion 1s that it is a little mowe,

lests longer,

BEAULILU: There is one other point, that depreciation wnich, as
a result, feliminates totally a portion of the building, is no
longer depreciation. The result og his supposed depreciation,
whatever he calls it, he calls it depreciation 14 per cent, is
after all to eliminase totally over three millions of the cost

of that building. Hy suggestion is that when xE Xnom finding the
the repleacement cost_we whould first of all find the cost of the
building as it is, Heplecement cost is nothing but the original
cost less depreciotion, adjusted to the time of the ossessment.
It is not the replacement velue of thaf building to say, if that
building hed been built in limestone % Bula nave been saved,
from, ,the view of replacement cost, the sum of so much., I submit

that that is a mistake in law, it is a wrong principle,

" LORD PORTER: I think this is the kind of view he has in mind, and

IR,

vyou can tell me what view you take of this., I am nmot seying

it ie tnls casc av 2ll, Supnose they had used sone mediun with
which to erect tneir building, which in fuct was at the tinme waen
they used it very populer, but was nelther as long lived nor in
the end as artistic as another mediun, Vould you not say in

that ccee that if they hed uscd the other nediun, suppose that was
nore exnensive, that would be the correct value and nov what they

hed chosen to expend upon uscless end nore quickly deteriorating
ornanentation,

RCAULILU: Vie are not sugresting thet the revlacement cost is
tnhe ceotuel velue., It is only one elenent, we are suygsssting, and
£ it is telen into oonsideration,it nmust e toxen into consider-
ation, cs it should be, then we solve the correction, bywublending
tne otner value yvhich is the commercial velue,
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I Imow fhat the Xearncd Judge hes relied upon the

Minnesota case; he says so in plain terms, but the Minnesota cose
wvas fundementelly different in this, that in the Hinnesote case
the essessors toox into consiceration only revlacement value, and
naving taken thet he tought thet the ordinary physical depeciation
ves not enougd, and he added an additionzl 25 per cent on account
of acditionel deprecciation resulting Irom the Tect that, in his
opinion, or in tne opinion of experts, tihese ornamental feotu“os
were out-noded, and atxell events wex o of very doubtful artistic
taste, S0 he wes p occeding purcly and simply with the replace-
nment cost as representing actual value, but in this case thetwo
factors nave been vlended together, renlscement cost and the
comnercial vealue,

I submit, my Lords, thefact that these ornsmental
fectures 016 not increease tunc commerciegl vaelue, os they should
neve done ir they ned been made for the very purpose of creating
a oommer01a1 enterprise, and the focot these ornamental feetures
are totally reflected is clrecdy teken cerc of by the fact that the
commercial value is only 50 per cent c“nToxlm'*ely of the actual
Tevo1 wcenent cost, and thet wita blending & value walch is 50 per
cent lover toan shat renlccenent cost, we have already talen care
of ti.e fact thet these ornanental *eatu"c ¢id notv constistute
tne some V"W"c cs 1 they hed, purely and simply, boen nade

?
according to wvhet ve ?15?@ cell the commercial stardard ol the
ou17alnr. In other words, tihe learned Judge Tirst of oll seild:
this is o comnecrciel building, I en going to consifler it as &

comercial enterprise, end since it is a commercicl enterprise I
must Tirst of oll eliminete all tnot is not cormercial, and then
I will purely and simply blend the two, 50 - 50,

In Goinb thi" flISu of ﬁll ﬁhb Juo'e VoS wronb in

he ves ta king care of too mucn of tne Gepx €Clut10n LGSUltln: fron
the uncommercial character, Here ve hove a buitlding which wes
not built as o commercial building. Ivery witness gives &
description and they &ll egrece it was not an ordiner 9/COUWC”01 el
building. It wes designed purposely to be used as the nomne ol &
grect Company, and all these ornamenteal fcaltes were done for
that purpose, ‘o doubt they did not add to the commercicl
value the same amount that would have becen added if they hod been
built for the very purpose of creating a cormecrclal value., That
was not the purpose,. As a result, the conmercicl velue did not
increase in proportion to the expease, but that fuct is reflected
by that other factorwhich was not in the Minnesota case, I mean
the commercicl factor, When plending together the commercial
Tector, which was 50 per cent lower then the replccement cost,

e aWreooy take ceTe of the uncommercisl feature of this
additional expense,

The lecrned Judge scys theat these ornamental features
id not add to the commercial velue. If that is so, it snould
cve Dzen considered and it hes been consicdered without
Jetermining the commercicl velue, I submit that this is no
reeson to tokecn erroneous vnoint of view of the replocement cost
vnich is »nurely and sinmple the cctual cost depreclated and
adjusted to the time of the assessment,

By doin: waat it did, ny Loxrds, 1t is submitted that
the superlo” Court made & double decduction for the samefector,
because these erxnenses were not ecuivalent to the increase in
conmercicl value, That was already taken care of by the blending
and when it added a Purther Cepreciation of 14 per cent 1t is
subnitted that it was a double deduction for the seme purpose,

LOZD POXTER: I give sonme consideration to your dlending. The
fal

A BN
9] : U
assessor gove 10 per cent., Suppose taey had given 1 »ncr cent pf
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helf per cent,and you could scy they neve blended the two. Tiie

he
feet shint you plend thern would meke very little difference in
the aleulation, Thet is on argument which seems to me requires

consideration, when you arec urging thet you get this blending
end that the blending tokes care of the fact thwet the replacement
value has not becen more reduced, In a seunse you could say

if you gave no blending ot all but celculeted your revlacement
value with sufficient deductions, you would be better off tHan if
vou plénded the two. I think you would, it depends on the
proportion,

BEAULIEU: :f there had bzen o blending at all it would haove been
the cese of Minnesota. Vhefwthe adcdition of 14 per cent was oo muc
or not enough, I am not in & position to say, Iy subnmission is

that in principle the loarned Judge should not have mede &
double deduction on ithe same ground, that is the ground that
ornamental features did not add anytaing to the commercial value,

(Adjourned 1111 fonorrow morning ot 10.30).




