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IN THE PRIVY COUNCIL No. 47 of 1950

ON APPEAL FROM HIS MAJESTY'S COURT CF APPEAL
FCR ELSTERN AFRICA

UNIVERSITY OF LCN DON
W.C.1.

20 JUL 1953

I ADVANCED
FLTUMA BINTTI MOHAMED BIN SALIK ‘NST'TUTEO‘STUDIES
RAKHSHUWEN and AISHA BINTI LEGAL
HOHANED BIN SALIN BAKHSHUWEN ... AppollTTTE

BETWEETN

- and -

MOHAMED BIN SALIM BAKHSHUWEN ... Respondent

10 CASE FOR THE APPELLANTS

RECORD
1. This is an appeal by special leave Iin forma
pauperis from the judgment of His MajestyTs Court of
Appeal for Eastern Lfrica, dated the 2nd March 1949,
whereby the said Court of Appeal dlsmissed the
Appellants?! appeal against the judgment of Bartley
J., In His Majesty's Supreme Court of Appeal at
Mombasa, dated the 26th August 1948,

2. Speclal leave to appéal In forma pauperis was

20 granted by an Order-in-Council dated the 24th May, p.41, 1.20.
1950.

3, That the principal lssues praised by this appsal
are as follows:-

(2) Whether the Court of Appseal were right in hold-
ing that they were bound to follow the judgment
of the Judiclal Committee of the Privy Council
In the Indian case of Abdul Fata Mohamed Ishak
& Ors, v, Hasamaya Dhat Choudhary & Ors. (22
Indian ippeals 76) or whether, as the Appellsnts

30 gubmit, they should have held that, WMohamedan
law to be appllied in East Africa or as Dbetween
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(b)

(c)

(a)

4.

Arabs was not the same as Mohamsdan law as 1in-
terpreted by judicial decisions in India.

Whether the Court of Appesl were right in hold-
ing that the aforesaid judgment in a case in
which the parties belonged to the Hanafil School
applied to the present case where the parties
belong to the Shafi School.

Whether the present case is not distinguishable
from Abdul Fata Nohamed Isheak's case inasnmuch

as in the present case the donor divested hir- 10
self of all beneficial interest in the property.

Whether, even if the Court of Appeal were right
in so holding, the said Jjudgment of the Judic--
ial Cormittee should now be followed,

On the 15th October 1946 the Rsspondent execut--

ed a docunent creating a walkf with reference to cer-
tain pisces or parcels of land situate in the

Province of Seyidie in Kenya Colony and set out in

the Scheduls thereto. By the said document he re-
ferred to himself as First Trustes of the wakf all 20
his right, title and interest in the said lards to
hold the same upon trust and to pay the taxes and
other outgoings and therecafter to apply the residue

as follows:-

"2, The residue of the annual income after
providing for payments as aforesaid will be dis-
tributed equally among the beneficiaries here in-
after mentioned viz., (1) FATULA BINTI MOHAMED
BIN SALIM BAKHSHUEN and (2) LISH. DINTL MOHAMED
BIN SALIM BiKHSHUEN and survivors of them during 30
Their 1ife time and after the death of my last
surviving child to their children and survivors
of them during their life time and thsreafter in
the same way to their children and to the chil-
dren of their children from generation to
generation in equal shares. In the event there
is no descendants left in existence the bsnefit
of the Wakf Properties will go to my nearest
relatives, failling, the income of the Wakf will
go to Mwinyl Kombo Mosque, at Kibokoni, Konzi 40
Mosque and Majid Takwa and by that time the
trustee ar trustee of the above mentioned
mosques will take possession of the saild pro-
perties in the event of the extinction of my
future generations."
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5, On the 8th May 1947 the Respondent executed a
further document creating a wakf with reference to
another piece or parcel of land situate in the
Province of Seyidie aforesaid. The bencficlaries
were the hAppellants and the material provisions of
this document were prcclsely the same as 1in the
aforesaid document of the 15th October 1948,

6. On the 19th April the Respondent filed a plaint
in His Majesty's Supreme Court of Kenya Impleading
the Appellants and two Indisns, named lussa Khamlsa
and Batulbal Sadullah, to whom certain of the lands
had been leased by the Appellants, Paragraphs 4 and
5 of the plaint rcad as follows:-

"4, The Plaintiff created the aforesaid Wakfs
of properties shown in paragraph 3(a) and (b)
hereof in identical terms for the benefit of
his daughters, the Defendants Nos, 1 and 2 and
their children from generation to generation
in perpetuity; and in the event of their total
extinction, for the benefit of the Plaintiff's
nearest relatives; and failing them for the
benefit of Mwinyi Kombo Mosque, Konzi Mosque
and liasjid Takwa of Mombasa, The Plaintiff
avpointed himself the first Trustee and mnade
further provision for successive Trustees.

5., The aforesald documents created a private
famlly Wakf in perpetulty for the Defendants
Xos, 1 and 2 and their descendants and, there-
fore, the saild Wakfs are void ab initio. The
said documents provide further that on total
failure of the descendants of Defendants Nos.l
and 2, the benefit of the Wakf properties
should go to the Plaintiff's nearest relatives
in perpotuity. The saild Wekfs are, therefore,
void for uncertainty of objects. Lastly, the
sald documents provide that failing the Plain-
t1ff's nearest relatives, the benefits of the
Wiekf propertles werse to go to thethree lMosques
aforesaid, The uwltimate gift to the - Mosques
Is indefinite, 1llusory and too remote and the
said Wakfs are void ab initio."

The Respondent claimed (inter alia) a declara-
tion that the wakfs of all the properties in ques-
tion wcre null and void.

REC (RD
p.49, 1.25.

p.o, 1,10.

pl5, 1.21.
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p.5, 1.30.

.6, 1l.7.

p.6, 1.11

pP.14, 1l.1.

p.l4, 1.20.

7e

By their defence, dated the 28th lMay 1948, the

HAppellants pleaded (inter alla) as follows:-

8.

"2, Paragraphs 3 and 4 of the Plaint are ad-
mitted., The Wakfs so created are legal VWakfs
according to Kodamedan Law and according to the

custon existing amongst Hohamedans in Mombasa,

3. The contents of the sald Wakfs mentiloned
in paragraph 5 of the Plaint are admitted.
Quoad ultra denied. The sald Wakfs are legal
and are not vold ad infitio or at all according
to the Mohamedan Law and-according to the cus-
torn existing amongst Mohamedans in Mombasa,
India ard Zanzlbar, and elsewhere. For this
reason the Defendants Nos. 1 and 2 were Un-
able to consent to the terms of the letter re-
ferred to in Paragranh 6 of the Plaint.,"

lMohamed Said Kassam, Clerk to the Wakf Commiss-

ion was called on behalf of the Appellants to  pro-
duce the register of all Wakf deeds rogilstcred under
the Wakf Commissioners' Ordinance.

9.
gave

10.

dent.

1il.

Mohamed Bin Ali Bashir, a Wakf Commissioner,
evidence as’ follows:-

"XP: I'™i a Wakf Commissioner and have been
for 15 years. I was born in Mombasa 60 years
ago and 1lived here ever since, I an Arab. I
an acqualnted with contents of Wakfs. A Wakf
to benéficilaries and their children from gener-
ation to generatlon and finally to a mosque is
a comaon type of Wakf,

L Viakf to children from generation to
generation and then to nearest relatives  and
then to Mosque 1s a cormon type of Wakf., Those
2 kinds of Wakfs more common than one to Iin-
dividuwals and then to the mosque. I know father
of late Cashi Sheikh Elamin - his name was
Sheikh Alil bin Abdulla He made a Wakf of pro~
perties,

XXD: arabs in whole of Kenya can make Wafks

which provide for generation to gencration,”

No evidence was called on behalf of the Respon-

The Appellants! advocate drew the attention of
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the Court to the contents of the register produced
by Mohamed Said Kassam. The learned Judge's note of
the argument on this point is as follows:-

"Re Custom in Regilster produced all Wakfs regls-
tered. I have read about 30 at the beglnnlno
and 30 at end., Out of these 757 are of kind in
thls case., Regilster contalns about 15 similar
to the ones in this case".

The learned judge made the following note of part of
the argument of the Respondent's advocate:-

12,

"Although 1t may be cormon to meke such Wakfs
this does not prove that Wakfs legal, If custom
unlawful and against public policy custom would
not be admitted."

The trial judge held that he was bound by the

declsion of the Court of Appeal for Eastern Africa
in S3aid bin Muhamed bin Kassim el Riemi and Others v.
The Wakf Commissioner for Zanzibar in which case a

Wakf of this kind was held to be vold and of no effect.

He therefore gave judgment for the Plaintiff with costs
against the Appellants (1lst and ©nd Defendants),

13.

The Appellants appealsd to His Majesty's Court

of Appeal for Eastern Africa.

14.

The judguent of Nihill P. in the Court of Appeal

contalned the following passage:-

"NIHILL.P.

For the appellant to succeed in this case
1t 1s necessary for him to establish by cogent
and overwhelming argument that the decision of
this Court in Said bin Mohamed bin Kassam &
others v, The Wakf Cormissioners Zangibar (13
ERATR.32) wes wrongly decided in  that thoe
Court was not fully selzed of the correct prin-
clples of lohammedan Law appliceble to that form
of trust or disposition of property common to
followers of the Prophet amd known as a faully
or private Wakfs. I will say at once that a
great deal of high authority from unimpeachable
sources has been clted to us in support of the
proposition that in every school of law applica-
ble to the Sunnl sect 1t has been held by emi-
nent jurists from the carliest times that an

P.17, 1,22,

p.16, 1.7.

Pp.18-19.

p.2l.
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appropriation of property to charitable uses,
with a direction that the objects of such
charity shall in the first lnstance be the
appropriators and their descendants and on
their failure, the general body of the poor is
a good and valid appropriation. I will also
concede that it is likely, because the respon-
dent was not represented before this Court in
the above mentioned appeal, that the Court did
not have before them much of the authority
thet has been cited to us."

The learmed judge held however that even had
those authorities been cited and considered by the

- Court, the decislon must have been the same because

1t was based on the decision of the Judicial Com-~
rittee of the Privy Council in Abdul Fata liochamed
Ishak armd Others v. Hasamaya Dhar Choudhary and
Others 22 L.A. 76.

Edwards C,J. and Bourke J. also held that thse
Court was bound to follow the decision of the
Judicial Commlttee of the Privy Council in Abdul
Fatat's case. The judgment of Edwards C.J. contain-
ed the following passage:~

"Mr. Bryson has invited us, in effect to say
that we ought not to feel ourselves bound by
the decislion of the Privy Council in the Abdul
Fata case, In support of his contention he

has relied on the followlng authorities, namely

. a dictum of Hamilton J., (afterwards Sir Robert
Hamilton C.J.) In C.C., 7 of 1903 Talibu bin
Mwi jaka v. Executors of Siwa Hsji deceased:; 2
E.A.L.K. 33 and 35., the "Minhaj" Book %35,
Wilson's Anglo-Mohammedan Law (5th Edn.) Page
69 and 421, and appendix B and also Sir Ameer
A1i's "Mohamedan Law" (4th Edition) published
in 1912 {one year before the Indian Validating
Act) Pages 24, 273 %o 276, 287, 295, 305, 308,
315 and 340, In particular, he stresses. the
passage wherein it is stated that peity and
charity have a much wider significance in
Muslim religious law than in any other system
of law. Mr, Bryson also cited Falz Tayabjee's
"}iohamedan Law" 3rd (1940) EditIon Page 538."

15, The material passage in the judgment of Hamllton
J. in Talibu bin Mwijaka v. Executors of Siwa Hajl
2 L.R.E,L. 33 is annexed hereto as Annexure A. The
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material section from the Order-in-Councll setting
up the High Court of East Africa and the Supreme
Court of Kenya are also annexed hereto cf Annexure B.

16. The Appellants respectfully submit that their
appeal should be allowed and the judgment of the
Courts below reversed for the following, amongst other,

REASONS

1. BECAUSE the learned judges of the Court of
Appeal failed to observe that the aforesaid
S judgment of the Judicial Committee of the
Privy Council in Abdul Fata Muhamed Ishak's
case dealt expressly with Mohamedan law as
known and administered in India.

2. BECAUSE the learned judges should have held
that Mohamedan law in East Africa was not
necessarily the same as Mohamedan law as in-
terpreted by judicial decisions in India and
should have had regard to and besen guilded by
the general principles of the 1law of Islam
according to which a wakf for the bensfit of
the donor'!s family is valid.

3. BECAUSE the judgment of the Judicial Committee
"In Abdul Fata Mohamed Ishak's case was with
reference to Mohamedans of the Hanafi School
and does not therefore govern the present case
in which the parties belong to +the Shafi
School,

4., BECAUSE the facts of the present casse are dis-
tingulshable from those 1n Abdul Fata Mohamed
Ishak!s case inasmuch as in this case the
donor divested himself of all beneficial in-
terest in the property.

5. BECAUSE in view of the authorities cited Dbe-
fore the Court of Appeal and referred to in
the judgments of Nihlll P. and Edwards C. J.
the decision in Abdul Fata Mohamed Ishak's
case should be reopened and should not now bo
followed.

6. BECAUSE the learned judges should have held
that they were not bound to follow the decis-
lons of the Judicial Committee of the Privy
Council in Indian cases,

DINGLE FOQT.

S.A, TELLIS.
T.L. Wilson & Co.,
6 Westminster Palace Gardens,
London, S.W.l.
Solicitors for the Appellants,

RECORD
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TALIBU BIK MWIJAKA v. EXECUTORS OF SIWA HAJI. The
material passage from the judgmnent of_*Hamllton J.
is as follows;_

"The jurisdiction that is to be exercised by
me the matter sltbting in this Court as a successor
of the old Chief Native Court is derived from the
Native Courts Regulations of 1897, Article 3 of
which reads as follows:-

"The Native Courts mentioned in Articlc 2(2)
shall as far as practicable be gulded by the.
Indian Clvil Procedure Code and the Indian Pemal
and Criminal Procedure Codes, but both in clvil
and criminal cases they shall within ‘the
Mahomedan Coast Region, oy in dealing with
Mahomedans, also be guided by and have regard
to the general principles of the law of Islam,
and throughout the Protectorate be guided Dby
and have regard to any native laws and customs
~not opposed to natural morality and humaenity."

Articles 6 amd 7 of the Regulations constitute
a High Court "which shall be the highest Court of
Appeal in clvil and criminal matters from Native
Court.," The High Court as then constituted has
been replaced by the Court of Appeal for Eastern
Africa, but provision not having been otherwlse
made by Ordinance it remains under Article 28(1)
of the Order-in-Council 1902, the ultimate Court
of Appeal from native Courts created by the Native
Courts Regulations, 1907,

These polnts taken togethor define the law
which is to be applied by this Court in such cases
as that now before me; that 1s to say, that while
on the one hand the Court is "to have regard to
and be gulded by the general principles of the Law
of Island," on the other, whatover respect 1t may
ray to the decisions of the Privy Council, 1t 1is
not bound by those decisions. The importance of
this liberty left to the Court is peculiarly 1illus-
trated in the present instance as the law of wakf
as originally understood by the Commentators and
Mahomedan Jjurists has 1n Indla since the commence-
ment of the latter half of last century been pro-
foundly modified by the decisions of the Privy
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Council. A study of thc question shows that while
the Mahomedan law, uninfluenced from outside
sources, permitted perpctuities and thc erection
of wakfs for family agsrandizement solely, the in-
fluence of English Judges and of the Privy Council
has gradually oncroached on this position until
decisions glven quite rccently have decidsd that
such wakfs aro illegal, and it hos now been clear-
1y ostablished that a wakf for family aggrandize-
ment or sccurity, the ultimate beneficiaries of
which arc thc poor, whether mentlored by mname or
supplied by implication, arc invalid.

The Mahomedan law in East Africa has, however,
not been subjected toc the same modifying influencs
as in India, and remnains the swme as when the Min
Haj was wrltten In the 6th century of the Hejira,
The wakfnoma which has been produced in these pro-
ceedings is in the following terms:-

"It is declared that Sudi bin Muslim Elkilin-
dini has gilven in charity to his children, thelr
chllidren ond descendonts hls house which 1is at
the quarter of Kilindini, neighbours on the East
the house of Binto Hh&mad bin Ali Sef, on the West
the house of Binto lkhamad bin Afaa, on the North
fs facing the house of Adamjl bin Ali, on the
South the house of Mwanakimwinyi binto Kitoya,wlth
1ts boundaries, ground and building, it belongs
to his chlldren both m2le and female, thls is giv—
en in charity for ever, it cannot be sold, and 1is
not to be glven to anybody, to the resurrection
day. And if anybody wants to change this after
hearing of it the blame is on those who change 1it.

Agreed for this on the 7th Shawal, 1314,

Written by the poor of God Bushir bin Hamed bin
Nahi.

This 1s true.
(Sgd.) Salim bin Khalfan on the 8th Ramathan, 1315,

This document on the face of it 1s a good docu-
ment and valid accordlng to the Mahomedan law 1n
force in East Africa."
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ANNEXURE frpt

The East Africa Order in Council 1902 provides as
follows:-

"15(2) Such civil and criminal jurisdiction shall,
so far as circumstances pernilt, be exercised in
conformity with the Civil Procedurs, Criminal Pro-
cedure and Penal Codes of India, and the other
Indian Acts which are in force in East Africa at
the commencement of this Order except so far as
may otherwise be provided by law."

28, On the cormencement of this Order the
following Orders-in-Council shall be repealed, that
1s to s&y -

The East African Order-in-Council, 1897.
Provided as follows:-—

(1) Where other provision is not made by Ordi-
nance, any law, practice or procedure estab-
lished by or under the saild repealed Orders
and all Acts of any leglslature in India now
in force in East Africa shall remain in feorce
until such other provision is made.”

The Kenya Colony Order-in-Council 1921 (S.R.0.11
35 of 1921) provides as follows:-

"4,(1) There shall be a Court of Record styled
His Majesty's Supreme Court of Kenya(in this Order
referred to as "the Supreme Court" )with full juris-
diction, cilvil and criminal, over all persons ard
over all matters in the Colonye.

(2) Subject to the other provisions of this
Order, such civil and criminal jurisdlction shall,
so far as clrcuustances admit, be exercised in
conformlty with the Civil Procedure and Penal Codes
of India and the other Indian Acts which &are 1in
force 1n the Colony at the date of the commencement
of this Order and subject thereto and so far as the
sare shall not extend cr apply shall be exercised
in conformity with the substance of the common law,
and doctrine of equlty and the statutes of general
application in force in England on the 12th day
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il.

of August 1897, and with the powers vested in and
according to the procedure and practice observed
by and before Courts of Justice and Justices of the
Pagace in England accordling to their respective

jurisdiction and authorities at that date save 1in
so far as the Civil Procedure and Penal Codes of
India and the other Indian Acts in force as afore-
said and the said coruuon law doctrines of equity
and the statutes of general application and the
sald powers, procedure and practice may at any time
before the commencement of thils Order have been or
hereafter may be modified, amended or replaced by
other provislons in lieu thersof by or under the
authority of any Order of His Majesty in Council,

.or by any Ordlnance or Ordinances for the time being

in force in the Colony.

Provided always that the szld common law doc-
trines of equity and the statutes of generalappli-
cation shall be in force in the Colony so far only
as the circumstances of the Colony and its inhabi-
tants permit and subject to such qualifications as
local circumstances render necessary,

7. In all cases civil and criminal to which
natives are parties, every Court (a)shall be gulded
by native law so far as 1t is applicable and is
not repugnant to Jjustice and morality or inconsis-
tent with an Order in Council or Ordinance, or any
regulation or rule made under any Order in Councll
or Ordinance; and (b) shall decide all such cases
according to substantial justice wilthout undue re-
gard to tochnicallties or procedure and without
undue delay.

S.11.(I) On the commencement of this Order the
following Orders 1n Councll shall cease to apply
to the Golony, that is to say:-

The Bast Africa Order in Council, 1902
The East Africa Order in Council, 1906
The East Africa Order in Council, 1907
The East Africa Order in Council, 1911
The East Africa Order in Council, 1912
The East Africa Order in Council, 1914
The East Africa Order in Council, 1915
The East Africa Order in Council, 1919

S P N R N
g -0 o OoP
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Provided as follows:-
(1) Where other provision 1s not made by Ordinance,
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any law practice or procsedure established by
or under the sald Orders and all acts of any
legislature in India now in force in the
Colony shall remaln in force until such other
provision is made,"



No. 47 of 1950

Iy THE PRIVY COUNCIL

O APPEAL FROM HIS MAJESTY'S
COURT OF ALPPEAL FCR ExSTERN AFRICA

BETWEE

=
=

FLTUML BINTI MOHAMED BIN SALIN
BAKHSHUVEN and ANOTHER .. Appellants

- ang -

HOHAWED BIN SALIM BAKHSHUWEN
Respondent

CASE FCR THE APPELLANTS

T,L., WILSON & CO.,

6, Westminster Palace Gardsns,
London, S,W.1l.

Solicitors for the Appsllants,

»



