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RECORD 
1. This Is an appeal by spec ia l leave in forma 
pauperis from the judgment of His Majesty 's Court of 
Appeal f o r Eastern A f r i c a , dated the 2nd March 1949, 
whereby the said Court of Appeal dismissed the 
Appellants * appeal against the judgment of Bartley 
J . , in His Majesty 's Supreme Court of Appeal at 
Mombasa, dated the 26th August 1948. 

2 . Spec ia l leave to appeal in forma pauperis was 
20 granted by an Order- in-Council dated the 24th May, p .41 , 1 .20 . 

1950. 

3 . That the pr inc ipa l Issues raised by t h i s appeal 
are as f o l l ows 

(a) Whether the Court of Appeal were r ight in h o l d -
ing that they were bound to f o l l o w the judgment 
of the J u d i c i a l Committee of the Privy Council 
in the Indian case of Abdul Fata Mohamed Ishak 
& Ors. v . Hasamaya Dhat Choudhary & Ors. (22 
Indian Appeals 76) or whether, as the Appellants 

30 submit, they should have held tha t , Mohamedan 
lav; to be applied in East A f r i ca or as between 
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Arabs was not the same as Mohamedan law as i n -
terpreted by j u d i c i a l dec i s i ons in Ind ia . 

(b) Whether the Court of Appeal were r ight in h o l d -
ing that the a foresa id judgment in a case in 
which the part ies belonged t o the Hanafi School 
applied to the present case where the par t i es 
belong t o the Shafi Schoo l . 

( c ) Whether the present case i s not d is t inguishable 
from Abdul Fata Mohamad Ishak's case inasmuch 
as In the present case the donor divested him- 10 
s e l f of a l l b e n e f i c i a l Interest in the property . 

(d) Whether, even i f the Court of Appeal ware right 
in so ho ld ing , the said judgment of the Judic -
i a l Committee should now be f o l l owed . 

p .44 , 1 .1 4 . On the 15th October 1946 the Respondent execut-
ed a document creat ing a wakf -with reference to c e r -
t a i n p ieces or parcels of land s i tuate in the 
Province of Seyidie in Kenya Colony and set out i n 
the Schedule t h e r e t o . By the sa id document he r e -
f e r red to himself as First Trustee of the wakf a l l 20 
h i s r i g h t , t i t l e and interest i n the said lands to 
hold the same upon trust and to pay the taxes and 
other outgoings and therea f ter t o apply the residue 
as f o l l o w s : -

p.4-4, 1 .50 . " 2 . The residue of the annual income a f t e r 
providing f o r payments as a foresa id w i l l be d i s -
tr ibuted equally among the b e n e f i c i a r i e s herein-
a f t e r mentioned v i z . , (1) FATXJI.IA BINTI MOHAMED 
BUT SALIM BAKHSHOEN and (2) AISHA BINTI MOHAMED 
BUT SALIM BAKHSHUEN and survivors o f them during 30 
t h e i r l i f e time and a f t e r the death of my las t 
surviving ch i ld to t h e i r chi ldren and survivors 
of them during t h e i r l i f e time and t h e r e a f t e r i n 
the same way to t h e i r ch i ldren and to the c h i l -
dren of t h e i r ch i ldren from generation to 
generation in equal shares . In the event there 
i s no descendants l e f t in existence the b e n e f i t 
of the Wakf Properties w i l l go to my nearest 
r e l a t i v e s , f a i l i n g , the income of the Wakf w i l l 
go to Mwinyi Kombo Mosque, at Kibokoni, Konzi 40 
Mosque and Majid Takwa and by that time the 
trustee cr t rustee of the above mentioned 
mosques w i l l take possess ion of the said pro -
pert ies in the event of the ex t inc t i on of my 
future gene rat i ons 
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5 . On the 8th May 1947 the Respondent executed a p .49 , 1 .25 . 
fur ther document creating a wakf with reference t o 
another piece or parcel of land s i tuate i n the 
Province of Seyidie a f o r e s a i d . The "benefic iaries 
were the Appellants and the material provis ions of 
t h i s document were p r e c i s e l y the same as in the 
a foresa id document of the 15th October 1948. 

6 . On the 19th A p r i l the Respondent f i l e d a plaint p . l . 
in His Majesty 's Supreme Court o f Kenya impleading 

10 the Appellants and two Indians, named Muss a Kharnisa 
and Batulbai Sadullah, to whom certa in of the lands 
had been leased by the Appel lants . Paragraphs 4 and 
5 o f the p la int read as f o l l o w s : -

" 4 . The P l a i n t i f f created the a foresa id Wakfs p . 3 , 1.10, 
o f propert ies shown in paragraph 3(a) and (b) 
hereof in i d e n t i c a l terms f o r the b e n e f i t of 
his daughters, the Defendants !Tos. 1 and 2 and 
t h e i r chi ldren from generation to generation 
in perpetui ty ; and in the event of their t o t a l 

20 ex t inc t i on , f o r the b e n e f i t o f the P l a i n t i f f ' s 
nearest r e l a t i v e s ; and f a i l i n g them f o r the 
b e n e f i t of Mwinyi Kombo Mosque, Konzi Mosque 
and Masjid Takwa of Mombasa. The P l a i n t i f f 
appointed himself the f i r s t Trustee and made 
further prov is ion f o r success ive Trustees . 

5. The a foresa id documents created a private p . 3 , 1 .21, 
family Wakf in perpetuity f o r the Defendants 
Uos, 1 and 2 and the i r descendants and, t h e r e -
f o r e , the said Wakfs are void ab i n i t i o . The 

30 said documents provide fur ther that on t o t a l 
f a i l u r e of the descendants of Defendants Nos.1 
and 2, the b e n e f i t of the Wakf propert ies 
should go to the P l a i n t i f f ' s nearest r e l a t i v e s 
in perpetui ty . The said Wakfs are , there fo re , 
void f o r uncertainty of o b j e c t s . Last ly , the 
said documents provide that f a i l i n g the P la in -
t i f f ' s nearest r e l a t i v e s , the b e n e f i t s of the 
Wakf propert ies were t o go to the three Mosques 
aforesaid . The ultimate g i f t to the • Mosques 

40 i s i n d e f i n i t e , i l l u s o r y and too remote and the 
said Wakfs are void ab i n i t i o . " 

The Respondent claimed ( i n t e r a l i a ) a d e c l a r a -
t i o n that the wakfs o f a l l the propert ies in ques-
t i o n were n u l l and v o i d . 
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p . 5 , 1 .30 . 7. By t h e i r d e f e n c e , dated the 28th May 1948, the 
Appellants pleaded ( i n t e r a l i a ) as f o l l o w s : -

p . 6 , 1 .7 . " 2 , Paragraphs 3 and 4 of the Plaint are ad-
mitted. The Wakfs so created are l ega l Wakfs 
according to Modamedan Lam' and according t o the 
custom ex i s t ing amongst Mohamedans in Mombasa. 

p . 6 , 1 .11 3 . The contents of the said Wakfs mentioned 
in paragraph 5 of the Plaint are admitted. 
Quoad u l tra denied. The said Wakfs are l e g a l 
and are not void ad i n i t i o or at a l l according 10 
t o the Mohamedan Law and according to the cus -
tom ex is t ing amongst Mohamedans in Mombasa, 
India and Zanzibar, and elsewhere. For t h i s 
reason the Defendants Nos. 1 and 2 were un-
able to consent to the terms of the l e t t e r r e -
ferred to i n Paragraph 6 o f the P la int . " 

p .14 , 1 . 1 , 8 . Mohamed Said Kassam, Clerk to the ?*fakf Commiss-
ion was c a l l e d on behalf of the Appellants to p r o -
duce the r e g i s t e r of a l l Wakf deeds reg i s tered under 
the Wakf Commissioners' Ordinance. 20 

p .14 , 1 . 2 0 . 9. Mohamed Bin Al i Bashir , a Wakf Commissioner, 
gave evidence as' f o l l ows : -

"XD: I 'm a Wakf Commissioner and have been 
f o r 15 years . I was born in Mombasa 60 years 
ago and l ived here ever s i n c e , I 'm an Arab. I 
am acquainted with contents of Wakfs. A Wakf 
to b e n e f i c i a r i e s and t h e i r chi ldren from gener-
at ion t o generation and f i n a l l y to a mosque i s 
a common type of Wakf. 

A Wakf to chi ldren from generation t o 30 
generation and then to nearest relatives and 
then to Mosque is a common type of Wakf. Those 
2 kinds o f Wakfs more common than one to In -
div iduals and then to the mosque. I know f a t h e r 
o f l a t e Cash! Sheikh Elamin - h i s name was 
Sheikh A l i b i n Abdulla, He made a Wakf o f p r o -
p e r t i e s . 
XXD: Arabs in whole of Kenya can make Wafks 

which provide f o r generation to generation," 

10. No evidence was ca l l ed on behalf of the Respon- 40 
dent . 

11. The Appel lants ' advocate drew the at tent ion of 
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the Court to the contents of the r e g i s t e r produced 
by Mohamad Said Kassam. The learned Judge's note of 
the argument on th i s point i s as f o l l o w s : -

"Re Custom in Register produced a l l Wakfs reg is - p . 17, 1 ,22 . 
t e r e d . I have read about 30 at the beginning 
and 30 at end. Out of these 75^ are of kind in 
th i s case . Register contains about 15 s imilar 
to the ones in th is case" , 

The learned judge made the f o l l owing note of part of 
10 the argument of the Respondent's advoca te : -

"Although i t may be common t o make such Wakfs p . 16, 1 .7 . 
th is does not prove that Wakfs l e g a l . I f custom 
unlawful and against publ ic p o l i c y custom would 
not be admitted." 

12, The t r i a l judge held that he was bound by the pp.18-19. 
dec i s i on of the Court of Appeal f o r Eastern A f r i ca 
In Said b in Muhamed b i n Kassim e l Riemi and Others v. 
The Wakf Commissioner f o r Zanzibar in which case a 
Wakf of th is kind was held to be void and o f no e f f ec t . 

20 He there fore gave judgment f o r the Plaintiff with costs 
against the Appellants (1st and 2nd Defendants) . 

13. The Appellants appealed t o His Majesty 's Court p .21. 
of Appeal f o r Eastern A f r i c a . 

• 14. The judgment of N i h i l l P. in the Court of Appeal 
contained the f o l l ow ing passage : -

"HIHILL.P. 

For the appel lant t o succeed i n t h i s case 
i t is necessary f o r him to es tab l i sh by cogent 
and overwhelming argument that the dec i s i on of 

30 this Court in Said b i n Mohamed b in Kassam & 
others v . The Wakf Commissioners Zanzibar Tl3 
E.A ; c c .A. 32) was wrongly decided in that the 
Court was not f u l l y seized of the correct pr in -
c ip l es of Mohammedan Law appl icable t o that form 
of trust or d i s p o s i t i o n of property common to 
f o l l owers o f the Prophet and known as a family 
or private Wakfs. I w i l l say at once that a 
great dea l of high authority from unimpeachable 
sources has been c i ted to us i n support of the 

40 propos i t i on that In every school of law a p p l i c a -
b l e t o the Sunni sect i t has been held by emi-
nent j u r i s t s from the e a r l i e s t times that an 
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appropriat ion of property to char i table uses , 
with a d i r e c t i o n that the ob jec t s of such 
charity s h a l l i n the f i r s t instance be the 
appropriators and t h e i r descendants and on 
t h e i r f a i l u r e , the general body of the poor i s 
a good and val id appropriat ion. I w i l l a l s o 
concede that i t i s l i k e l y , because the respon-
dent was not represented be fore t h i s Court in 
the above mentioned appeal, that the Court d id 
not have before them much of the authority 10 
that has been c i t e d to us." 

The learned judge held however that even had 
those author i t ies been c i t ed and considered by the 
Court, the d e c i s i o n must have been the same because 
i t was based on the d e c i s i o n of the J u d i c i a l Com-
mittee of the Privy Council in Abdul Fata Mohamed 
Ishak apd Others v . Hasaraaya Dhar Choudhary and 
Others 22 L.A. 76j 

p«37 Edwards C„J. and Bourke J . a l so held that the 
p.38 Court was bound to f o l l o w the d e c i s i o n o f the 20 

J u d i c i a l Committee of the Privy Council in Abdul 
Fata 's case . The judgment of Edwards C .J . conta in-
ed the f o l l owihg passage : -

"Mr. Brysbn has inv i ted us, in e f f e c t to say 
that we ought not t o f e e l ourselves bound by 
the d e c i s i o n of the Privy Council in the Abdul 
Fata case . In support o f his contention he 
has r e l i e d on the f o l l owing a u t h o r i t i e s , namely 
a dictum of Hamilton J . , (afterwards Sir Robert 
Hamilton C . J . ) in C.C. 7 o f 1903 Talibu b i n 30 
Mwijaka v . Executors of Siwa Haji deceased; 2 
E.A.L.R. 53" and 5 5 . , the "Minhaj" Book 25 , 
Wilson 's Anglo-Mohammedan La vj (5th Edn.) Page 
69 and 421, and appendix B and aIso S i r Ameer 
A l l ' s "Mohamedan Law" (4th Edit ion) published 
In 1912 (one year be fore the Indian Val idating 
Act) Pages 24, 273 to 276, 287, 295, 305, 308, 
315 and 340, In p a r t i c u l a r , he s t resses , the 
passage wherein i t i s stated that pe i ty and 
charity have a much wider s i g n i f i c a n c e In 40 
Muslim re l i g i ous law than i n any other system 
of law. Mr. Bryson a l so c i t e d Faiz Tayabjee 's 
"Mohamedan Law" 3rd (1940) Edit ion Page 538." 

15. The material passage i n the judgment o f Hamilton 
J. in Talibu b i n Mwi.jaka v . Executors of Slwa Haji 
2 L.R.E.A. 33 i s annexed hereto as Annexure A. The 
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material s e c t i o n from the Order-in-Council s e t t ing 
up the High Court of East A f r i ca and the Supreme 
Court of Kenya are a l so annexed hereto c f Annexure B. 
16. The Appellants r e s p e c t f u l l y submit that t h e i r 
appeal should be allowed and the judgment of the 
Courts below reversed f o r the following, amongst other, 

R E A S O N S 

1. BECAUSE the learned judges of the Court of 
Appeal f a i l e d to observe that the a foresa id 

10 judgment of the J u d i c i a l Committee of the 
Privy Council in Abdul Fata Muhamed Ishak 's 
case dealt expressly with Mohamedan law as" 
known and administered i n India . 

2 . BECAUSE the learned judges should have held 
that Mohamedan law In East A f r i c a was not 
necessar i l y the same as Mohamedan law as i n -
terpreted by j u d i c i a l dec i s i ons in India and 
should have had regard to and been guided by 
the general p r inc ip l es of the law of Islam 

20 according to which a wakf f o r the b e n e f i t of 
the donor 's family i s v a l i d . 

3 . BECAUSE the judgment of the Judic ia l Committee 
i n Abdul Fata Mohamed Ishak's case was with 
reference t o Mohamedans of the Hanafi School 
and does not there fore govern the present case 
i n which the part ies belong to the Shaf i 
School . 

4 . BECAUSE the f a c t s of the present case are d i s -
t inguishable from those In Abdul Fata Mohamed 

30 Ishak's case inasmuch as in this case the 
donor d ives ted himself of a l l b e n e f i c i a l i n -
t e r e s t In the property . 

5 . BECAUSE i n view of the author i t i es c i t e d b e -
f o re the Court of Appeal and re ferred to in 
the judgments of N i h i l l P. and Edwards C. J. 
the d e c i s i o n in Abdul Fata Mohamed Ishak 's 
case should be reopened and should not now bo 
f o l l o w e d . 

6 . BECAUSE the learned judges should have held 
40 that they were not bound to f o l l o w the d e c i s -

ions of the Jud i c ia l Committee of the Privy 
Council i n Indian cases . 

DINGLE FOOT. 
S.A. TELLIS. 

T.L. Wilson & C o . , 
6 Westminster Palace Gardens, 
London, S.W.I . 
S o l i c i t o r s f o r the Appel lants . 
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TALIBU BIN MWIJAKA v . EXECUTORS OF SIWA HAJI. The 
material passage from the judgment of HamlIton J . 
i s as f o l l ows 

"The j u r i s d i c t i o n that i s to he exerc ised hy 
me the matter s i t t i n g i n t h i s Court as a successor 
of the o ld Chief Native Court Is derived from the 
Native Courts Regulations of 1897, A r t i c l e 3 of 
which reads as fo l lows 

"The Native Courts mentioned i n A r t i c l c 2 (2 ) 
3hall as f a r as prac t i cab le be guided by the. 
Indian C i v i l Procedure Code and the Indian Penal 
and Criminal Procedure Codes, but both i n c i v i l 
and cr iminal cases they s h a l l within the 
Mahomedan Coast Region, or in dealing with 
Mahomedans, a lso be guided by and have regard 
to the general p r inc ip l es of the law of Islam, 
and throughout the Protectorate be guided by 
and have regard to any native lav;s and customs 

. not opposed to natural morality and humanity." 

A r t i c l e s 6 and 7 of the Regulations constitute 
a High Court "which s h a l l be the highest Court o f 
Appeal in c i v i l and criminal matters from Native 
Court." The High Court as then const i tuted has 
been replaced by the Court of Appeal f o r Eastern 
A f r i c a , but prov is ion not having been otherwise 
made by Ordinance i t remains under A r t i c l e 28(1) 
of the Order-in-Council 1902, the ultimate Court 
of Appeal from native Courts created by the Native 
Courts Regulat ions , 1907. 

Those points taken togethor def ine the lav/ 
which i s t o be applied by this Court in such cases 
as that now be f o re me; that i s to say, that while 
on the one hand the Court Is " t o have regard to 
and be guided by the general pr inc ip les of the Law 
of Is land, " on the other , whatever respect i t may 
pay to the dec is ions of the Privy Counci l , I t i s 
not bound by those d e c i s i o n s . The importance of 
t h i s l i b e r t y l e f t to the Court i s pecu l iar ly I l lus -
trated in the present instance as the law of wakf 
as o r i g i n a l l y understood by the Commentators and 
Mahomedan j u r i s t s has in India since the commence-
ment of the l a t t e r hal f of l a s t century been pro -
foundly modif ied by the dec i s i ons of the Privy 
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Counci l . A study of the question shows that while 
tho Mahomedan law, uninfluenced from outside 
sources, permitted perpetu i t ies and the erect ion 
of wakfs f o r family aggrandizement s o l e l y , the i n -
f luence of English Judges and of the Privy Council 
has gradually encroached on t h i s p o s i t i o n u n t i l 
dec is ions given quite recent ly have decided that 
such wakfs are i l l e g a l , and I t has now been c l e a r -
ly establ ished that a wakf f o r family aggrandize-

10 mont or s e c u r i t y , the ultimate b e n o f i c i a r i e s of 
which aro tho pocr , whether mentioned by name or 
supplied by impl i cat ion , are i n v a l i d . 

The Mahomedan law in East A fr i ca has,however, 
not been subjected to the same modifying inf luence 
as In India , and remains the sane as when the Min 
Haj was wr i t ten in the 6th century of the HejIra. 
The wakfnama which has been produced In these pro -
ceedings Is in the f o l l owing terms 

" I t i s declared that Sudi b in Muslim E l k i l i n -
20 d in i has given in charity to his chi ldren, the i r 

chi ldren and descendants his house which Is at 
the quarter of K i l i n d i n i , neighbours on the East 
the house of Binto Llhamad b i n Al i S e f , on the West 
the house of Binto Mhamad b in Afaa, on the North 
Is fac ing the house of Adaraji b in A l i , on the 
South the house of Mwanakimwinyi b into Kitoya,with 
i t s boundaries, ground and bui ld ing , I t belongs 
to his ch i ldren both male and female, t h i s i s g i v -
en In charity f o r ever , i t cannot be s o l d , and Is 

30 not t o be given to anybody, to the resurrect ion 
day. And. i f anybody wants to change th is a f t e r 
hearing o f It the blame is on those who change i t . 

Agreed f o r t h i s on the 7th Shawal, 1314. 

Written by the poor of God Bushir b in Hamad b i n 
Nahi. 

This Is t r u e . 
(Sgd.) Salim b i n Khalfan on the 8th Rama than, 1315. 

This document on the face of i t i s a good docu-
ment and va l id according to the Mahomedan lav; in 

40 f o r c e in East A f r i c a . " 
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The East A f r i c a Order In Council 1902 provides as 
f o l l ows 

"15 (2 ) Such c i v i l and criminal jtirisdiction shall, 
so f a r as circumstances permit, be exercised in 
conformity with the C i v i l Procedure, Criminal Pro-
cedure and Penal Codes of India , and the other 
Indian Acts which are in f o r c e in East A f r i c a at 
the commencement of th i s Order except so f a r as 
may otherwise be provided by law." 1q 

28 . On the commencement of th is Order the 
f o l l owing Orders- in-Counci l s h a l l be repealed, that 
i s to say -

The East A f r i c a n Order- in-Counci l , 1897. 

Provided as f o l l o w s : -

(1) VAiere other prov is ion i s not made by Ordi-
nance, any lav/, p rac t i ce or procedure estab-
l ished by or under the said repealed Orders 
and a l l Acts of any l eg i s la ture in India now 
In f o r c e in East A f r i ca s h a l l remain i n force 20 
u n t i l such other prov is ion i s made." 

The Kenya Colony Order-in-Council 1921 (S .R .0 .11 
55 of 1921) provides as f o l l o w s ' : -

" 4 . ( 1 ) There sha l l be a Court of Record s ty led 
His Majesty 's Supreme Court of Kenya(in t h i s Order 
re ferred to as " the Supreme Court" )with f u l l j u r i s -
d i c t i o n , c i v i l and cr iminal , over a l l persons and 
over a l l matters In the Colony. 

(2) Subject t o the other provisions of th i s 
Order, such c i v i l and cr iminal j u r i s d i c t i o n s h a l l , 30 
so f a r as circumstances admit, be exercised In 
conformity with the C i v i l Procedure and Penal Codes 
of India and the other Indian Acts which are In 
f o r c e in the Colony at the date of the commencement 
of th i s Order and subject thereto and so f a r as the 
same sha l l not extend cr apply s h a l l be exerc ised 
in conformity with the substance of the common law, 
and doctr ine of equity and the statutes of general 
app l i ca t i on In f o r c e in England on the 12th day 
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of August 1897, and with the powers vested in and 
according t o the procedure and pract i ce observed 
by and before Courts of Just ice and Just i ces of the 
Peace in England according to t h e i r respect ive 
j u r i s d i c t i o n and author i t i es at that date save in 
so f a r as the C i v i l Procedure and Penal Codes of 
India ana the other Indian Acts in f o r c e as a f o r e -
said and the said common law doctr ines o f equity 
and the s tatutes of general app l i ca t i on and the 

10 said powers, procedure and prac t i ce may at any time 
"before the commencement of t h i s Order have been or 
hereaf ter may be modi f ied , amended or replaced by 
other provis ions in l i e u thereof by or under the 
authority of any Order of His Majesty i n Counci l , 
or by any Ordinance or Ordinances f o r the time being 
i n f o r ce in the Colony. 

Provided always that the said common lav; d o c -
t r ines of equity and the statutes of generalappl i -
cat ion sha l l be in f o r ce in the Colony so f a r only 

20 as the circumstances of the Colony and I t s inhabi -
tants permit and subject to such q u a l i f i c a t i o n s as 
l o c a l circumstances render necessary. 

7 . In a l l cases c i v i l and criminal t o which 
natives are p a r t i e s , every Court (a) shal l be guided 

Dy native law so f a r as i t i s appl i cable and Is 
not repugnant to j u s t i c e and morality or i n c o n s i s -
tent with an Order in Council or Ordinance, or any 
regulat ion or rule made under any Order In Council 
or Ordinance; and (b) s h a l l decide a l l such cases 

30 according to substant ial j u s t i c e without undue r e -
gard to t e c h n i c a l i t i e s or procedure and without 
undue de lay . 

S .11 . (1 ) On the commencement of th i s Order the 
fo l lowing Orders In Council s h a l l cease t o apply-
to the Colony, that i s t o s a y : -

The East A f r i c a Order i n Counci l , 1902 (a) 
The East A f r i c a Order i n Counci l , 1906 (b) 
The East A f r i ca Order i n Counci l , 1907 ( c ) 
The East A f r i c a Order in Counci l , 1911 (d) 

40 The East A f r i c a Order in Counci l , 1912 (e) 
The East A f r i c a Order in Counci l , 1914 ( f ) 
The East A f r i ca Order in Counci l , 1915 (g) 
The East A f r i c a Order in Counci l , 1919 (h) 

Provided as f o l l o w s : -
(1) Where other prov i s i on i s not made by Ordinance, 
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any lav; p rac t i ce or procedure establ ished by 
or under the said Orders and a l l acts of any 
l e g i s l a t u r e in India now in f o r ce in the 
Colony s h a l l remain i n f o r c e u n t i l such other 
prov is ion Is made," 
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