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UNIVERSITY OF LONDON
MR, MAISELS: W= 1.
May it please Your Lordship. 17JUL 1953
o= ‘ lN@ﬂTUTE@FADVANCED
M'lord the first question as|I seEE‘HAEnS%lﬁse is
S . e e

whothor it has been cstablished, quite apart from the
evidence of the éccomplices, that the deceased Meleke was
murdered, M'lord I think it is fair to say, in my submission,
that the medical evidence does not by an'y means establish this
fact - the contrary is rather the case. The highest at

which I think the medical evidence can be put in favour

of the Crown 1s that it cannot be saild to be impossible,

and 1 underline the word impossible ni'lord, for the

deccased to have been assaulted in the manner testified

to by the Crown wiltnessess. But the submission 1ls that there
are wesent in this case, again putting my argument as low
in my favour as possible, there are present in this case
cortain features which make .1t extremely Ilmprobable thgt the dsath
was due to an unlawful killing in the manner described.

HIS LORDSHIP: If the Crown case is established then you
would not contend that it was not murder?

MRe MAISELS: No.

HIS LORDSHIP: DBecause it seems to me that if people intend
to k1ll a man and think they have killed him, ‘and then
throw his body down into a donga and l ave him, that is
murder just the same, )

MR. MAISELS: That 1is no issue in thils case m'lord.

Your Lordship willl appreciate that even if death
was caused in the manner described by the Crown witnesses,
that is only the beginning of the casec.

It must be borne in mind, in my submission, in

/evaluating
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cvaluating the medical cvidence in this case, that it 1is
not a case where a post mortem sxamination was conducted

in wvacuuo without any idea that the decased met his

death by some foul play or enather,. The evidence is
quitc clear, m'lord, Dr. Ogg says that he conducted the post
mortem after he had been informed that foul play was
suspected, and his examination was conducted with a view
particularly to aécertaining whether there was any evidence
whatsoever of foul play and, as he said himself m'lord in
answer to:a question that I pubt to him, he looked particularly
for this, for evidence of Foul play, evidence of an assault,
and, moreover, m'lord, Your Lordship, d4id not have the
evidence of an inexperienced medical practitioner in Dr. Ogg,
Your Lordship had ths ovidence of a person who has
had considerable experience of post mortem examinat%ons,
who has becn in this district for many, many years = I think
he gald he had been in this Territory for over 20 years =
and a person who has had fair experience of the so~called
ritual murders,

My learned friend said that the attack on the
Crown ecase by reason of the absence of injuries to the body
is of no value because 1t is based on theory and cant!t stand
in the face of positive factsx My submission to Your
Lordship is briefly thiss it is impossible to square
the evidence of the accomplices witg?;edical evidence.
Perhaps impossible is a bit too high .I say that it is
improbable, and I say m!'lord that if Your Lordship
gebs an lmprobable story in the light of the medical
evlidence told by one person, the mere facf that all people

/tell
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toll the same imnrobable story does not take the matter
any further at all,

Now lot us oxamine, 1f Your Lordship pleases.
What was the evidence of the accomplices in relatlon to the
assault on the deceased, and comﬁare that with what
the doctor found., Now those are the facts as deposed
to by the Crown witnessese. The drceased was pulled vlolently
off his horse. He was then dragged a distance of at
‘least six yards. He was then throttled with as much
force as possible. My learned friend said, somewhat
alrily, one doesn't know: how much force was used. Well,
ofcourse, 1f he says that, he rejects the evidence of\his
own Crown witnesses, every one of whom said that "we were
doing our job gnd this man was being throttled with as
much force as possibles" The question was specifically
put to each one of thems They throttled him to do the job
properly, with as much force as possible.
HIS LORDSHIP: When they had throttled him they thought
he was dead,
MR, MAISELS: Then m!lord, having throttled him, and the
operation having been performed on him, he is then
carricd down this cliff and I hope I am not overstating'
the position when I say that the terrain.there was one
where falls could, and in fact according to the evidence,
did take place, and then having T~ca carried down the
cliff, the deceased was thrown down a donga, not carefully
placed, as my learned friend has almost suggested in his
argument, but thrown down - and I think the falr way of
putting it,was hurled over a precipice. The body

/was
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was hurled over this precipice, this ¢liff, which is of a
height of either 15 to 20 feet, or 10 to 20 feete I am
taking the two possible cliffs for t he moment. I don't
care which one it is. Your Lordship will bear in mind, of
course, that one of theyvitnesseskointed out one, and
another pointed ouf twoe I don't care which one it is,
The Crown can have any one of them, but in fact this
person was thrown down this cliff, yet -~ what is the fact?
Would 1t be probable, making due allowance for t he fact
that the deceased was wearing blankets, making due allowance
for the fact that the deceased had got trousers on, making
due allowance for all those things, -~ what is the probabllity
m!lord? What would one expect to happen?

I suggest that one would obviously expect there to be
some mark, some tear in the blanket, and if not an injury
to the body and injury to the clothes. What isthere? )
Absolutely nothing, Not a single cut, not a single brulse,
?he oply thing Your Lordship has are slight abrasions
o the body caused, admittedly by the Crown, by crabs.
Admittedly! And the marks around the lips. Now what did
Dr,. Ogg say with regard to those marks around the lips.
In considering Dr. Ogg!s evidence on this point, it is
Important, in my submission, to remember that normally
crabs attack that part of the anatomy first. That was
hils evidence. They go first for t he nostrils and the lips.
They also go first forthe part wherc there is a wound, and
if the ‘deceased had fallen on his face and there had
been a slight wound - and I suggest that that theory can't

be said to be half as fanciful as some as those advanced

/by
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by my learned fricnd in argument, = they would have
gone for that place as well, .

Dr. Ogg formed the opinion that those injgries
to the lips were caused by crahs. He can't rule out Ehe
possibility that they might have been caused by
n knife, but what is the probability. As I understand
the case m'lord, and all cases in fact, they are decided
in the Union at all events, and I hope hore, on probabilities
and not opfanciful thpories. The doctor sald they
were probably causeq by crah marks, possibly =~ and I
emphasise possibly ~ caused by some other agencys
And this opinion is given by a Doctor who is examining
the body with a view to ascertaining whether there has been
foul play and this evidence is given by a doctor who knows
about ritual murders.x There were crabs there, that was
testified to by Troope; Hamilton. The doctor arrived at
this conclusion quite independently of Trooper Hamllton's
information, and I suggest that the probability 1s on the
medical evidence aloney that the injury wagﬁgaused by a
knife wound,

Would it not be remarkaeble, or 1s it not remarkahle,
that with the handling that this body is alleged to have
received, there i1s no external evidence of it? The fiyst
polnt I want to deal with 1s the question of the blood.

HIS LORDSHIP: That seems to me from your point of view

the most important thing in the case. 4

M@ MAISELS: As Your Lordship pleases. I want té deal with
the reason which 1s suggested by my learned ffiend why

there are no blood marks. Because,if one

/applies
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applies one's ordinary common sense ... i}
HIS LORDSHIP: We must take it that there are no blood marks,
MR, MAISELS: As Your Lordship pleases. That is the
evidence of Hamilton, and I am entltled to say that if
there was a suspicion of blood marks on the blanket, the
Police in Basutoland know their duty. This is really a
most remarkable cascs. By a lucky chance, in the middle
of the evidence of Dre Whiltworth I think it was, who was
called on some other point = or possibly when Dr, Ogg
was recalled, but certainly not when he was flirst called =
1t appeared that if a certain artery in the throat were
held it would have the effect of stopping bleedinge

We know that m'lord, but we also know, I suggest
to Your Lordship, that when the artery is released blood
gushes forth. Now 1s 1t suggested seriously by my learned
friend, (a) that the whole time that the deceased!s 1lip
was being cut this particular artery was being held so
tightly that no blood could gush forth? Is that seriously
contended m'lord? Could it seriously be contended by my
learned friend that in this excitement and ?his bustle
and in this hustle of which he talks, in the gircumstances
of which the witnosses are quite unable to depose to what
one or other did, that the person holding the dececased
by the throat hel& him in such a significant manner, m'lord,
.Fhat no blood escapcds M'lord there would be blood, I
suggest, at the first cut. One of two situations arose
M'lord, either the throat was being held while the deceased's
lips were being cut, in which event the deceased was not

unconscious - Your Lordship appreciates that, and if he
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was conscious he would have struggled or moved in some way =
or they would have ceascd holding his throat the moment

he became unconscious, if‘only to give the butcher, as

my learned frlend called him, (he can call him whatever

he likes, "surgeon"), morc room to operate. But in elther
ocvent there must be bloods Now that is blood at the time of
the operation I am talking aboud, but what is the position
when the body 1is going to be moved. What is the position
there? -= My learned friend saild very easily and smoothly,
one doesn't know how the body was carried, but one does
"know the following thing, m'lord,, that the body was lifted
up from the ground one does know that the body was taken
down hill, Onc does know that 1t was over uneven- ground, and
yet therc is no blood on the blankets,

) Is that concelvable? It 1s not merely a question
now of probabilitiess I suggest to Your Lordship that it
would be impossible for there to have been no blood anywhere
in this case if the cvidence of the Crown witnesses is true.
The matter doesn'!'t end there. I have dealt with the
situation of the body on the ground, I have dealt with the
situation of the body bolng taken down this precipitous
cliff, this unevon ground, and I deal with the question
of the body lying in that donga. We know, on the .evidence
of the Crpwn witnesses again, that there was never much
water in that donga, at any times As a matter of fact
one or two of them sald that they heard no splash at all
when tho body fell,. They said they merely heard a thud.
Now the body was lying there, and the question was put by

one of the African assessors which seems to me to e¢linch

/the
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the‘matter in regard to the question of blood, because
it is not a question of the wator washing a bloodstailn
off, it is the question of the water removing a matting
of the hair which would inevitably take places., If
therc was blood and the quantity of blood that thero
should have been if the lips were cut, my learned friend
saild this holding of the artery stopped the bleedlng.
But the doctors saild clearly and unequivocably that the
moment that artery is released the bleeding starts again.
How can the absence of blood be explained by the Crown
in this cases. I suggest to Your Lordship that the
ovlidence 1s apgainst the absence of blood, and my learned:
friend has in,no way suggested a reasonable theory, a
theory which can stand the test of examination, and which
would account for the total absense of blood in this case.

Your Lordship will remember that Hamllton said
when he found the body that the blankets were stlll pinned
ups It 1s pnssible that there shouldn!t have been blood
at that very spot where the pin is? Isn't that the place
where one would expect 1t? No blood at alll Now if the
absence of blood by 1tself were all that was wrong in this
case, well, therec might or there mighthot be a theory, If the
absence of injuries as a result of being thrown from a
horse were absent, that in 1tself might not be sufficient,
If the absence of injuries as a result of being held on the
ground with considerable force for some time, the absence
of injurles to the clothing, and absence of injurles to the
body were by itself, that again might not be sufficient.

/If there
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If thero were no injuries as a result of the body bolng
thrown into the donga, talten by itself again, that again
might not be sufficient for my argument, Isn't this a
case where co~incidence has followed upon co=incidence with
such regularity that it 1s beyond the realms of human
imagination or comprehension that there should be no bPlood \
marks, no marks on tho body after all the deceased!s body
had been subjected tog 4

Normally when one is dealing with a case of this
description, Your Lordship knows this from Your Lordship's
experience, medical evidence is always put forward to show
that the cause of deathé as testified to-by the Crown witnesses,
is probably the cause of?geath. In this case, Your Lordship
has dn unusual spectaclec, The medlical evidence probably points
to death not having been caused in the manner suggested, the
medical evidence probably points to the deceased not having
boen Injured in the manner suggested, and the Crown is forced
to rely m'lord, on what I suggest to Your Lordshlp are mere
Bangiful possibilities,

To sum up: on this-aspect bf the-ease ....
HIS LORDSHIP: What about the gums?
MRy MAISELS: I am obliged to Your Lorfship, I had forgosten
sbout that. That was a point elicited by my learned friend
Mr. Grobelaar m'lord, and 1t 1s agaln a point of significance.
My learned friend Mre Thompson says, "Oh, well If that's the
only thing, 1t doesnt!t matter".
I quite agree. If the gums stood by themselves m!lord, all
right, but the gums are another one of these things that
happens, which would normally happen, &hich would

/probably
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probably happen, which hasn't happened in this case,
But it doesn't stop theree. Would Your Lordship pilchbure
the deceased, the injured man, as deposed to by the
Crown witnesses being held on the ground, a mass of them
ocrowding round, there is faint torchlight, so falnt that
ono of the witnesses couldn't even recognlze who was
beling killed, and the surgeon 1s operating. Under.those
condltions wouldn't the gums be injured? Probably,
normally, ordinarily? Or is this again one of those
impossible things that happen in ritual murders?

. Your Lordship will appreciate that in thls case
Dre 0gg's evidence was confirmed by IF., Whitworth., Thore
was a violent throttling in this case - it wasn't a gentle

holding of the neck. It was a violent throttling by men out

i

to murder - that 1s the e vidence of the Crown witnesses, and
here againisthis remarkable co-incidence, no mafks external
or internal., Now I hope I am not doing the Crown case any
injustice if I say this: that the medical evidence by no means
corroborates, by no means, the evidence of the accomplices,
and if anything, 1s diredbly opposed to that evidence.

My learned friend quoted a passage from one of
the doctors where he sald it was possible that the body
might be in this condition, even though it had been subjected
to the assault, but what does a doctor or lnarily expect?
Not what the possibilities are. M'lord it is the probabllities
You would probably get your injuries, you might, in the
oxceptional case, not get your injuries.
You might, such as the case quoted in the book to which

Your Lordship has referrod mc, get a case where there are

/no
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no extcrnal Injuries. Does my learned friend suggest
a casgse where there are no internal injuries? My learned
friend did not ask the doctor whether, if the decccased was
throttled with as much force as possible, there would be
no injuries. My learnced friend could not ask that question
because he knew the answer.
HIS LORDSHIP: The doctor said that external wounds in the
form of brulses and abrasions of the skin are usually
found on both sides of the neck. Usually.
MRe MAISELS: My argument really amounts to this, m!lord,
usually you would have an injury to the t hroat. Usually
you would have an injury to the body. Usua}ly you would
have blord. But in this case you have none.~ None of these
are here. But ofcourse there may be somec mysterious
way of doing things 1in Basutiuland about which evidence
has not been given. What is thesum total of all this?
It 1s this m'lord; The medical evidence does not
corroborate the accomplices at all, and if anything, and
I hope I am not putting my argument too strongly at this
stage, 1f anything tends to throw doubt on the credibllity
.0of the accomplicess The medical evidence in my submission
should in a case of this nature furnish the strongest
corroboration of the method in which the deceased was
done to death. In this ocase it plays exactly the opposite
role,

My submlssion is that that is a hurdle which the
Crown has to overcome before it can convince Your Lordship,
if I may use the term ";onvince", that the deceaged was
done to death in the manner described.

\

I now pass on to deal with the evidence gf'the

/accomplices.
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accomplices. My learncd friend correctly said in the
course of his romarks that there was no conflict betweon
himsclf and mysclf as to the legal position of accepbing
the ovidence of aocomplices? but m'lord I do want to draw
Your’Lordship’s attention to certain well-recognized facts,

well=rccognized thinking followed by the Courts in

consldering accomplices! cvidcnce. Firstly, m'lord, ex hypothesi

the accomplice has full knowledge of thc circumstances of the
crime and is thus able to furnish the Court with a convincing
mass of detail which is apt to give the Court the impression
thd ho 1s 1n every respect a satisfactory witness.

The convincing mass of detail m'!'lord, which I
speak about 1s the t ype of evidence on which my learned
ffiend grew almost lyrical. The evidence that there wns no
blood in the man, throw him away he 1s useless.

That little bit of detall m'lord, which makes it look
as though he 1is telling the truths, In the case of ]
Rex vs, John His Lordship Mr. Justice Shreiner (1943, T.P.D. -

ps 300), "Where one is dealing with the rule of practice,"

(; am dealing hox)a%%% the rule of practice which required
corrorboration), "corroboration in a material particular

which does not conmect or tend to connect the accused with

the crime would seem to provide no safeguard at all for the
accused to meet the risk that the accomplice may be implicating
the accused in order to furnish protection for some friend

of hls who 1s actually concerned inthe crime, or possibly

to mitigate the seriousness of the offence so far as he himself
1s concerned, that 1s the real risk in regard toaccomplices!

evidence, because
/ex hypothesi
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OX hypothesi the accomplicce has full knowledge of t ho

circumstances of the crime and is so able to furnish
the Court with a convincing mass of detall which is ap?b
to give the Court the impression that he is In
overy respect a satisfactory witness."
Mtlord in the most recent case of the Appellate
Division, to which my learned friend referred Your Lordship

this morning, the Rex vs. Ncanana (1948, 4. S.A.L.R. Pe399) =~

at page 405 m'lord. His Lordship says this, after dealing

with all thetases, including his own judgment of Johnson,

in tho Appellate Division, "What is required is that the

tricr of fact should warn himself, or if the triler 1is

a Jury, that it should be warned of the special danger of

convicting on the evidenco of an accompllce, for an

aocomplice 1s not merely a wilhmesss with a positlive motive

to tell lies about an innocent accused, but is such a witness,

pecullarly equipped, by reason of his inside knowledge of the

erime to convince the unwary that his lies are the truth."
That is the danger m'lord of accepting accomplices?

cvidence, and that, if Your Lordship pleases, is the manner

In whth the evidence has been glven in this case,

HIS LORDSHIP: That may bo so, but 1in this particular case

I don't think it directly applies. These people are not

denying that they have inside knowledge. ,

MR. MAISELS: No, M'lord, I am obliged to Your Lordship = I

should have put my position clearly. The position, my

submission 1s, that' the evidence has to be disregarded,

has to be rejected, but I can put mq argument and I do put

it on the alternative, namely that if in fact this man

/was
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was mupdered in the manner described by the accomplilces,
that that is only the beginning of the case as against
the acﬁused.

The linking up of the accused is the featurce
The accomplices may well have taken part in this murder, but
they may be implicating other persons than the accused for
roasons best known to thomselves. That is why M!'lord, I
quoted the particular casca
HIS LORDSHIP: Therc is another alternative to that, that
thoy dld kill this man, but that it wasn't ribtual murder
at alle The accomplices are iIn it up to their necks, and
they have every reason for telling a false storys
MRe MAISELS: That was why I quoted John's case and
that was why I quoted Ncanana'a case, I should have made
it clecar that this argument 1s addressed on the basis
that Your-Lordship finds that in fact, notwithstanding
the mddical ovidence, t he deceased was murdered, in a way
described by the accomplices. Then the question remains
should Your Lordship accept the evidence of the accomplices
because of the circumstantial mass of detail, the convincing
mass of detail, or should Your Lordship not regard their
oviddnce with suspicion because of the very fact that they
arc, as it is said in the case, implicated up to the hilt.

M!'Lord Gardner and Lansdowne in Volume 1 page 525
the learned authors put it this way: "Although the e vidence
which in terms of Section 285 is sufficient to enable it
to be said that the accomplices! evidence does not stand
alonc and unéonfirmed, it necd not necessarily he
such as to convey assubance to the Court or Jury of the

/truthfulness
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trdthfulness of an accompllce's story insofar as it connects
the accused with the crime. It must always be borne in
mind that his account may successfully stand the test

of closc criticism and indeced he entlrely tydthful insofar
as the commission of a crime in many of its cilrcumstances
arc concerncd, and thus appcar accegptable in it's entirety,
and yet in its crucial polnt may need the linking up of the
accused for which 1t may be difficult to find applilcable
tests may be flctitious and possibly designed to shield

the real offender or galn immunity for himself." (Page 525),
Volume 1.)

My submission tq Your Lordship ia thab;Youﬁ Lordshilp
will approach this case, bearing in mind those recognized
principles, bearing in mind, in my submission, that the
Court Should not be misled by this apparently convincing
mass of detall, I have used the words advisedly: "cqnvincing
mass of dedall" becahse any person who reads this Story
thinks to himself, "Well, hoW could this person have possibly
concocted the whole thing?". M'lord it 1s possible that this
happened; 1t 1s by no means fatal to my case that Meleke
was murdered, by no means fatal to my case, But the crucial
arestion is, is Your Lordship satisfied, having regard to
the well known motives of accomplices, having regard to
the fact that they arc out to save thelr own necks primarily,
that they have not pubt the blame on persons who have nothing
to do with it.

My learned friend said, "What a dangerous thing
to do, to put the blame on Chiefs", but in the same breath
my lcarned friend told Your Lordship as a probability in

/this
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this case, that we all know that in Basutoland chiefs
arc blamed for ritual murders. My learned friend relied
on an answer given by Chief Berong, and what easler way
out, what more welcome way out, I might say, not only to
the accomplices but to other persenswuld there be, to say
that the persons who committed this crime are Chiefs?
What a beaulrully easy way outl! How it squares with what
has been written in the newspapers and the theories advanced
by my learned friend. My learned friend himself supplied
the motive which he was searching for.

. But what i1s the true legal position with regard
to motives? What is the true legal position with regard
to my position in this case? Have I to explain to Your
Lordship why the accomplices and why other persons who
are not accomplices have implicated me? Is there any onus
in law on me to do so? Your Lordship I think yesterday
it was pointed out to my learned friend in. crossuexamination
that there was no such onus on an accused person. ?he matter
was dealt . with in the Transvaal by Hi -Lordship Mr. Justice
Tindall in a caso of Rex vs. Roga (1935, T.P.D. = p 101).
That was a case where an accused person was charged with
1llicitly supplying liquor to two native traps,
The Magistrate gave as one of his reasons for convicting
the accused the fact that she gave no explanation as to why
the traps should have implicated her if she had nothing
whatsoever to do with the supplying of the liquors. The

same kind of argument, If I may say so, with respect to
my learned friend, as my learned friend used, not only to

Your Lordship but t» the witnesses. "why should these

/people
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pcople implicate you if you had nothing to do with the
killing of Meleke?" What does His Lordship Mr. Justice
Tindall say about this? His Lordship quotes from the
Magistrate's judgment, page 102, - "The Defence put up
by accused No.2 was just a total denial but she gawvo
no explanation as to why the trap should have implicated
her if she had nnthing whatsoever to do with the supplying
of the liquor. If the Magistnate had merely said
that he crnsidered it was unlikely that the traps would
have implicated the second accused without any reason at all
the point now made would not have been available to the
Appellant but it 1s clear from this passage in his judgment
that he regarded the fact that she could not give any
oexplanation as to why the trap should have implicated
her as a factor which welghed against the appellante
It does not seem to me that the Magistrate was justified
in that. He was not entitled to expect the appellant
to give an explanation why the trap should have lmplicated
her if she had néthing whatsoever to do with theusupplying
of the liquor,"
HIS LORDSHIP: Go a little bit further. Do you or do you
not give an explanation why they are implicated in it?
MR MAISELS: If Your Lordship pleases, the way invvhich the
case has to be approached, is on the lines sugéest@d,
"Ts it likely that the traps would have implicateds" Now I
have given a reason, in argument, certain reasons were advanced
by the accused, we have a possible motive, ~ and m!'lord may I
emphasise the word "possible" motive?

Because we don't know what really is in Mapeshoane!'s heart.,

/Witnesses
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Witnesses put it that way M'lord, they don't know what
is in his mind, we don't know what is motivating these
unfortunate beings, we don't know what influences are
brought to bear on thom, we don't know anythlng of those
things. We suggested a possible motive, Mapeshoane in
regard to his relationship with accused No. 2., It may be
an insufficient motive that we have suggested. It may
be that the mere fact that this matter of the nobility,
because he is after all a Chief's brother, was publicly
flogged is not sufficicnt humiliation for him to bear
any grudge and resentment. - It may be that the fact that
the chief had to intervene in a struggle betwecen his wife
and himself and take away his knife 1s ageln not sufficlent
humiliatlon for him to bear any grudge. It may be that
the evidence that this is one of the "bad lads" is not trues
It may be m'lord, but the true approach is: have we to suggest
a motive or has the Crown to prove that the evidence of the
Crown 1s true? Surely the latter alternatlve is the correct
one, viz. that the Crown has to satisfy Your Lordship
as to the truth of the witness!s statements. The absence
of a motive o Implicate may be a feature; 1t is a feature
in many cases, so..I suggest t o Your Lordship that the absence
of an -apparent motive i1s not a feature in this case in the
light of what my learned friend extracted from Chief Bereng
in cross-examination., The fashion, if I may use that phrase,
the fashion in Basuboland apparently of imputing ritual
murders to Chiefs.

Now m'lord I pass on to deal with the evidence, and
I want to say at the outset with a view to preventing a

duplication of addresses in this case, my learned ffiend

/Mr.
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Mro. Grobelaar will deccl in some greater detail with the
~differences in the evidence of the various wftnessos.
I hope to confine myself to what my learmed friend called
fundamental issues, to fundamental discrepancies, to
fundamental differences, although I do wish to suggest that
where you get an accomplice who can furnish a convﬁﬁcing
mass of detail that he can bebelieved. It is only by a careful
and thorough examinatibn of his evidence that you are sometlmes
able to show that his evidence is not true a nd that the so=
called minor dlscrepanciles and minor contradletions, may have
considerable weight, ‘

My learned friend said that the Defenge wished to have
it both ways. He said that on the one hand I was trying
to show that the witness was telling exactly the same story
and that he therefore was a parrot, and had learnt the story

off by heart and wasn!t telling what he knew, really,

and on the other hand my learned friend Mre Grobslaar was
trying to show contradictions. Apparently m'lord it is

not permissable for the Defence to have it both ways, but

my learned friend's whole argument was directed to show that the
Crown can have it both ways. The Crown can have it both ways
in this way; if the wltnesses agree with one another on
fundamentals, says my learned friend, then their story must

be true, although one of the fundamental agreers, Mr. Molemohi,
was thrown overboards But if theﬁ giffer from one another

in certaln respects, then, ofcourse, says my learned friend,
that shows tnat they are truthful and that there has been

no consplracy. M'lord agruments of that nature take t he case
no further at all, and the matter has to be looked at on a
careful examinabion, in my submission, of the evidence of

the witnesses,

/Now
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Now the flrst witness m'lord to which I wish to
roefor is Mapeshoane., It is not my functlon, and I trust
Your Lordship will fbrgivo me if I mention this pbint,
to doal with matters of demeanour, and I know that 1t 1s
d;fficult to judge the demeanour particularly of an African,
to Jjudge whether he is telling the truth, but m'lord do
I put the case too highly if I suggest to Your Lordshlp
that this witness had 2 most unfortunate manner and a
hang;dog look about him, and an inabllity to.look at anybody
who was asking him a question. My learned friend said,
and I remember it well, that it was because he was gilving
cvidence through an interpreter and he had to look at the
inbterpreter. Now, m'lord, I took particular note of the
other witnesses who gave e vidence, and I think almost
without exceptlon, whilst they looked at the interpreter
,Whi&st the interpreter was interpreting they answefied
the questioner by looking at him. Mapeshoane was apparently
unable to do that. But Mapeshoane was a man with what one
might call a photographic memory. M'lord I invite Your
Lormship to read Your Lordship's note of Mapeshoane's
evidence-in-chief, and in cross examination in cersain
pass sages and compare that with the evidence given at the
Preparatory Examination, and Your Lordship will find that,
word for word, number for number, the story is the same.

Now it is quite true that it may well be,ragain one of" these
possibilities, it may well be that Mapeshoane is gifted with
such a remmrkable memory that not only can he recite the
facts but he can recite the facts in exactly the same order
word for word. I suggest

/to Your
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50 Your Lordship that that is not a probability. It is

mich more likely that that has happened in the case of a
verson who has learned off a stery. Once you have

.carned off your story you can repeat it word for word,

out if you are asked, if any person is asked, to give an
accpﬁnt_qo. |

728 LORDTHIP: That is what he caid that he did do. He

nays that the whole time he was thini?%f what he had

vald in his statement at the Preparatory Examination .so

“hnt he could tell the same story. That 1s what he says.
‘it. MAISELS: Thait is my argument, m'lord,

HIS LORDSHIP: And then vou tested him and it was quite
>ovious that he was telling the same story.

VR. MAISELS: Subject to a word here &hd there, m'lord

to a nuance in interpretation posslbly, there was a slight
Cifference,

»13 LORDSHiP: The Attorney General says that Mr. Grobelaar
cubmitted him to long cross-examination to find these
differences.,

‘R, MAISELS: 4nd he couldn't. T think my learned friend
231l edmit it. He found variations between Mapeshoane and
cuher witnesses, but Mapeshosne is the most remarkably
consistent witness that {t has ever been my fortune - or mis-
fortune -~ to hear in a Court of law. He really was s OMething
¢guite ...,

772 LCORDSHIP: T wouldn't say that. You see he first said
that he understood/very little English, and then he was
crcss-examined and he had to admit that he knew it very well,
¢nd not only that, but he ~ould read it perfeetly, but he
svartec off by saying that he knaw

/very
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very little English, and he was not entirely truthful,
MR. MAISELS: That was where he was a little bgt untruthful-
because that was an untruth told with an object, Mapeshoans
is by,no means a simple, fénorant African such as my learned
friend would have Your Lordship believe, Mapeshoane is a
cunning individual, who is perfectly capable of learning
off a story by heart and of lying when it suits him to do 80
That, m'lord, in my.submission, is a fair summing up of
Mapeshoane's character, But, m'lord, Mapeshoane was aske&
a question by my learned friend Mp,., Grobelaar, and the
question was this: "Did you ‘think you were taking part
in & ritual murder?" Here iS the truthful witness upon whom
the Crown is relying. There was no reply to that question.
One asks oneself why?

I just want to compare Mepeshoane's evidence on
e few points with the evidence of some of the other accomplices.
He was ... there was a distance of 15 yards, as pointed
out by the witness, between the two groups of people. He was,
according to his evidence, in the second group, (some say in
the first group, but the second group was only 15 yards
behind the first group) as I understood it, practicelly from
the time they set off. Another witness said they started
off from a different place, but this witness, I am only
teking what he says for the moment, says 15 yards, and Your
Lordship will remember the picture,
The group, the car, and the group at the end, because if one
tries to maeke the story hang together, presumably the gréups
went by some side path and themotor car went on the Main
Road, but at some stage or another Your Lordship

/had
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haed the picture of the group, the car, and the groupe.
We'll leave the car out for the purpose of this argument,
There was a distance of 15 yards between.the two groups.
A hofseman is alleged to have come there; Mapeshaone doesn't
say anything about that, but other accomplices. do.
Mapeshoane is the only man who speaks of B.D. 2, B.D. 2,
m'lord, was the car of accused No.2, probably - and I trust
that I am entitled to indulge in a little bit of extra court
speculation for the moment ~ probably the best known car in
that district is the Chief's car. But Mr. Molemohi, = of
_.course he has been thrown overbocard - Mr. Sothi and Mr,
Sapalami all of whom were at least in as good a position to
see the car as Mapeshoane, they didn't recognize the Chief's
car at all. " M'lord, wasn't this a little bit extra put in
by Mapeshoane to make sure that Chief Gabashane was involved
in this case? Wasn't that a little extra thrown in to gilve
a touch of verisimilitude to his story? Wasn't it amp addition,
and wasn't it an untrygthful dddition?

Now my learned friend has said, and he is quite
right, that the evidence of Walters is not entirely satisfactory
because, says he, the car only went to Ficksburg on the 12th
March., It is a fact??%hat is not disputed, that Walters started
work at this town, Kolonyane, on the 23rd February, at the
firm there., It is a fact that he could not have had the car
before. It is a fact that he had a job to do on the car. It is
e fact that he had to do that job in his spare time. Now,
is it not likely that Walters is telling the truth?

And is it not likely that Chief Gabashane is telling the
/ truth
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truth end that Chief Bereng is telling the ‘truth when they say
that this car was left at TY? And is it not likely that

the reason for the delay was stmply that the man was doing

his job in his spare time and he wasn't hurrying to do it,
especinlly as he does not appear to have got back. But the
onus is not on me to satisfy YourrLordship that Walters 1s
telling the truth, The onus ig on my learned friend to
satisfy Your Lordship that Waltére is not telling the truth,
and the only way that he can satisfy Your Lordship that
Walters is not telling the truth is by Your Lordship having

to accept the evidence of Mapeshoane which evidence is not
supported in any way by any other of the accomplices. M'lord
I suggest that if Your Lordship finds that Mapeshoane is not
telling the truth with regard to B.D. 2, the car, then that

is a serious criticism of Mapeshoane's evidence, because it
shows that he is capable of inventing evidence for the purpose
of $hrowing more blame on the Chief, more blame on the owner
of the car,

Now, M'lord I have said I am not going to deal with
the discrepancies because my learned friend will do that -
the discrepancies between this witness and the others.

Your Lordship will remember, before I pass this, how my
learned friend said to Y our Lordship, and correctly, and I
agree with him, that it would be surprising indeed 4if all
the witnesses gave evidence to show that each one held some
part; this one held that part, and that one held the other
part, and they all gave evidence about things happeniné

in the same order, - my learned friend said that would be

/®arprising
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surprising. I agree. I agree with him emirely, but I
suggest that it is equally surprising if Mapeshoane is

able to give evidence as to the correct order of persons
arriving, as to the correct order of things happening, in

the manner in which he did. That is equally surprising.

And I suggest that it shows that he is not giving evidence

of what happened, but if what he has learned to himself,

Now I want to deal with Molemohi. My learned

friend; that is assuming that Your Lgrdship wishes me to

deal with that, in view of my learned friend's statement,

HIS LCORDSHIP: Of course it is not only that the Crown has
rejected his evidence, but they are compelled to after
hearing it, but they have sought to avail themselves of

that witness,

MR. MAISELS: As Your Lordship pleases., /ind M'lord « may I
put it this way - how do we know that Molemohi is not telling
'the truth in some things and Mapeshoane is &ying on other
things. How do we know for instance that when Molemohi says
that he saw Mapeshoane pulling the deceased off the horse ]
that Mapeshoane was not in fact in the first group?

How do we know it? I want to deal with Molemohi's evidence.

First of all my learned friend himself pointed

out to your Lordship tha. Molemohi told the Police that an
umbrella stay had been used. The Pelice consaquently ordered
an exhumation of the body and ofcourse there w€§ not evidence
to support that. Now not merely did Molemohi tell.the Police
that,tHat is one thing, he might have imagined it, he might
have been mistaken, he might have thought it was an umbrelle

stay and it was a knife,

/Ntoane's knife,
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Ntoane's knife, but that is only half of it, but he denied
heving told the Police so. Your Lordship will remember

his evidence. It is not merely a false story but the
subsequent denial of a false story. Then there is the other
feature of Molemohi's evidence to which I wish to draw
attention, and thrt is the feature on which Your Lordship
questioned my learned friend in his address, that is the
paragraphs at pag§9of the record,

There. is some significance in these passages
because it shows Your Lordship in my submissiom, what happens
when Molemohi, Sepalami, and Mapeshoane, and the other man
are put together in a camp, This is what he said at the
Preparatory Examination.

HIS LORDSHIP: Well, you had better go back to page 18.

"I saw Mapeshoane and Sothi Chela help to pull deceased from
his horse but I did not see on what side of the horse they

were as it was dark. I saw these two men I was close to them'
and could have touchec these two men .... I saw Mapeshoane

and Sothi hold the deceased immediately he was dragged off

his horse."

MR. MAISELS: M'lord why did he change thal evidence in this
Court? Why did he deny what he said on page 207 "Mapsshoane
was already there when I arrived. Mapesheane was already there
throttling the deceased when we arrived. Mapeshoane knocked the
deceased off his horse'". Why did he deny it in this Court?

I would like to meke a suggestion to Your iLordship why he

is denying it in this Court. The suggestioi I make to

Your Lordship és to why he is denying it in this Court is
because Mapeshoane donied it. I8 there any other reason m'lord?
Is there any reason which my learned friend

/can
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can advance? The -reason is because Mapeshoane has sald to
him, %No, look here, thay is not so."
HIS LORDSHIP: But he was present in Court when Mapeshoane
gave his evidence so he heard it.
MR. MAISELS: Oh, no m'lord. I understand the position
to be that at the Preparatory the witnesses were outside who
weren't called, and I understand that each witness was
brought down by himself from the Pglice Camp and taken back,
and in this case, that procedure was adopted.
This all happened as a result of the conversations which
they didn't have with one another while they were in custody.

The seriousness of tais is notthe contradietion
in itself. That is bad enough, but one asks oneself.why
this particular contradiction? The ‘efforts of Mapeshoane
I suggest to Your Lerdship, to obt;in corroboration. And
that will be proved, I will suggest that again ;n relation
to another witness with whom I shall deal presently.

This man is really quite a remarkable man,Molemohi,
Because Your Lgyrdship will remember that Molemohl recognized
No. 11 accused, Maloi Ntai, in pitch darkness at a distance
of 16 feet Irom him indicated, - 5 yards away - but he was
unable to recognize the person whom he was killing! He was
next to the deceased; there was a torch on his face, he
carried him down the hill -I suggest he must even tmtcof
idle curiosi®y, if for no other reason, have looked at the
face of the person he was killing ~ but he didn't recognize
the face of the person he was killing.

Is that, m'lord, a minor point, or is it a fundamental?

/Going
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Going to the credit of this witness. Ofcourse in the Court
below he recognized him coming on his horse,
HIS LORRSHIP: "The curious thing is that there were three
horsemen, and nobody speaks of more them one.
MR, MAISELS: There is a possible explanation m!jord,~in
fairness to some of the witnesses - and I don't want to
put my case too highly « and that is that the one horseman
went some distance away, I agree with Your Lordship, that
none of them talks about three horsemen, One of them, Sothi,
resognized the horse und er circumstances:which I shall
suggest to Your Lordship show that it is very doubtful
whether this thing happened at all, 1I'll deal with that
pesently.
HIS LORDSHIP: You've got it that these horsemen were there
about that time. After all they were coming back from the
funeral.
MR. MAISELS: "Aboub that time", Would Your Lordship just
note that phrase, "about that time", because that 1s the
first matter I am going to deal with when I deal with Sethi,
I shall suggest to Your Lord@ship that if Sothi's evidence
is true then Mapeshoane's evidence of the original meeting
and everything must be complstely untrue.

M'lord not only was Molemohi able to recognize
Maloi Ntei, and not only was he able to recognize Fusi
following the horse, but he was able also to recognize the
bay mere, at night. But the person whom he was killing ....
No. That is why I suggest that when :‘he was in the Witness
Box possibly Ananias wasn't the owner of the horse but
Ananias was the person who was giving evidence. I think,
m'lord, my learned ffiend has accepted that situation with

regard to Molemohi.

/Lccording
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According to this witness, Molemohi, he says that,
with regard to the meeting of the horsemen, they were on
the footpath, that is the "murdererg? - shall I call them
that for convenience sake., They were om the footpath and
the horsemen were on the Main Road, And he says not that

one of the horsemen detached himself and went across to

No«4, but he says -~ and this ia a matter fof me iBportance
that No.4. accused, Mekione, went in the direction of the
horseman. That is towards the Main Road. That, m'lord, is
something which neither the Ntai brothers, nor the other
‘person or p:rsons talk about the meeting of the accomplice
speak ebout. I suggest to Your Lordship that that is an
important factor because that is one of the ways in which
one tests, if one can, the truth of stories of accomplices
with regard to the part played by particular persons,

Now I pass to the phrase of "about that time",
Your Lordship will remember the evidence of Sothi given
in this Court that he recognized Meloi as the horseman
because it was not yet dark, in cross-examination by myself.
That-is a most significant peiee of evidence, If Malpi
pesssd when it was not yet dark, the situation is theﬁ that
Mapeshoanes evidence is completely untrue, that the evidence
of Meloi is completely untrue, that the evidence of the Ntai
brothers is completely untrue, that the evidence of the
"Johnny-on-the-spot" (that name implies the gentleman who
stood in the rain), is untrue, and that the ewldence of this
having taken place late at night must be false. Now, m'lord

this is a matter of vital
/importance
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importance to this case, and was not dealt. with by the
Crown. I suggest to Your Lordship that it is not unfair

to call it a fundamental,

Your Lordship will appreciate these facts; It is
approximately two miles from where accused No.2 lives to
the scene of the crime., It is approximately four miles
from where the funersl took place, Mahleke's. That is
what I understood. Therspot where Sothi passed these people,
where he says the horseman passed him, was a spot a few
hundred yards away from the scene of the crime, and my reason
for saying that is this. If Your Lordship will be pleased
to refer to plan No.2, Your Lordship will remember that Sothi
said that the meeting place was at David's. David's place
is Just above spot He on the plan. They must have met the
horseman therefore between spot H. and spot J.
HIS LORDSHIP: .I always thought that Spthi speaks of spot Gs
as being the place whepe the groups divided up.
MRy MAISELS: Sothi says in his evidence, m'lord, that the
meeting was at David's place, opposite H, I think;he said
that ¢ I may be wrong. My learned friend tells me I am coorrects
Now even assuming it is G. for the moment - it doemmd really
matter - andeven assuming for a moment, at worst, as against
myself, that where the horseman passed them was at He which
was pointed out by Mapeshoane, or one of the Ntai brothers ss.s
I am assuming m'lord against me, against myself.
HIS LORDSHIP: Yes, he said, "When we divided at Davidfs
place." Then he says, "The magign horseback and was
completely eway from us, and I noticed him for the first

time when he was 60 yards away."

/MR, MAISELS:
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MR. MAISELS: Then he says it was just dusk and he could

see the man quite clearly. In cross-examination by myself,he
said thet m'lord. As a matterrof fact he says this, "The
horseman was beside the road; No. 4 was outside the road;

he spoke to him for a. saort time; Mapeshoane I don't

know if he saw it; he couldn't avoid seeing it."

The point I am now making is this, that it wes
this meeting, if it teyok place ... Oh, Yes, He said this in
cross-examination, "It was just beginning to get dark"
(telking about the meeting), "One was able to recognize
persons; it was not yet so'very dark; one would be &le to
recognize persons easily; that was why we were able to

recognize these people". I think thet is the correct note,

That meeting mflord, took place somewhere between
spot H and spot Js I am not putting the evidence unfairly,
Now if it took place between spot H. and spot J that was a
matter of some couple of hundred yards, from the point of the,
I think at most gOQ yards, from J. If 1t was quiite light
at that time, Your Lordship wizl appréciate these features
that the party mus% have set out .....

HIS LORDSHIP: Sothi at the end of your cross-examination

said !this"The horseman passed our jroup; No.4 remained behind
end stood with the rider, not a lomg time; we passed the rider
and No.4 passed on to the first group." I am reading from
Sothi's evidence. "I% was jus%jit was beginning to get dusk,"
.Then he says, "You oould recognize a person at a distance,

it was not yet so very dark, you would be able to recognize
the persons passing by."

MR. MAISELS: That is the passage. That is a bit of

/evidence
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evidence of great importance in this case, m'lord,

because there are certain things that follow as a result
of that pieece of evidence. Firstly ofcourse, it is in
violent contradiction to the evidence given by Mapeshoane
and Sepalami and Molemohi, because they say that 1t was
late in the night when the assault happened, end they say -
one of them says » it was possible Mapeshoane did not see
beca uae it was too dark. Mapeshaone said, in his evidence-
in-chief oxi this point, that he was called the second night,
esh gave it, somswhere, I think it was about 8 c'clock, he
was called by No. 10 accused, a distance of two miles aways

at
HIS LORDSHIP: He says it was £ sunset when he was summoned

by No.4.

that
MR. MAISELS: The difficulty about that ofcourse is/he' puts
the meeting place at David's and therefore it would be
between point H. at David's and point J. where ther assault
is alleged to have been committed. Between H and J. as I say
the distance can't be more than half a mile.
The situation is this then, that Gabshane end Bereng and others
must have left their village when it was still light, That
follows. If it wasn't quite darlt when they got to He it must
have been light when bthey left there, especially on foot.
And it follows also, M'lord, that No.ll accused, Maloi, was
telling the truth when he said he got home just after dark
and he left this place when it was still light, He had to
travel about 4 miles while the others had to travel two miles.
I suggest to Your Lyrdship that if there was a meeting at point
H. with Malo?! then mflord that is at the time spoken to by
Sothl, a most serious

\ /driticism
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eriticism of the Crown case. It destroys the evidence
of the so-called impartial witness aboul the dogs barking
late et night when he stood in the rain; 1t destroys
the evidence of Mapeshoane and Sepalami and of Meleidmohi.
It renders the whde of their evidence improbable, It renders
the story of the Ntai brothers improbable.

Now I can't over-emphasise the importance of
this aspect, and I think my learned friend would agree with
me when I say that this is a fundamental point in the case,
- fundamental to know whether these people set out for a
ritual murder in broad daylight, fundamental to the whole
question of the selling of the deceased by No. 11,
fundamental to the whole story of the ddeeased being left
behind fo: an ulterior motive; all those things are affedted
by this question as to whether Sothi is correct or not.,
If Sothi's evidence on that point is correct, then I suggest
to the Crown it is very seriously affected. If Your Lordship
pleases it is not my job to suggest to Your Lordship that this
witnesg is telling the truth on point A jpiand on point B and
on point C. My 1earned friend has relied, as he is entitled
to rely, on one acccmplicgccirsbirdtigganother. I am merely
pointing out to Your Lordship the fundamental points of
difference., It may well be that Sothi is telling the truth
as. to the time whennthese horsemen passed.
HIS LORDSHIP: He said,"I usually feed my horses at sunset,"
MR. MAISELS: Yes. This witness was tested on that and
I say that if that plece of evidence is true, it has a

most serfious effect on the rest of the Crown cass.
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Not merely as to time m'lord., Quite apart from the contra-
diction of Mapeshoene, it shows the following set of
circumstances, It shows that these gangsters set out to
commit a murder in broad daylight, virtually, which I
suggest is improbable, éna it shows somgthing much more
important if Sothi is telling the truth as to this meeting.
ItUshows that No.1ll is not the Judas Iscariot my learned
friend said he was, it shows that No.1ll is perfedtly
truthful when he says that they left #n order to get
home in time to feed his cattle, that he left searly, and
that he got home just as it was dark. That is what he said.
M*lord it throws considerable doubt on the evidence of the
Ntai brothers, and I'll show Yeur Lerdskip why. presently,
and it also throws more than doubt on the evidence of the
witness who was standing in the rain, Moliko.
The Ntai brothers are the pgeple who accompanied Maloi from
the funeral,and the other witness is the gentleman who stood
in his garden when it wes raining, end who recognised No.1ll's
voice late ,at night, somewhere about 10 o'clock talking to
other people on the road about ;o yards away.

According to Sothl the meeting went from Devid's
place, and according to Sothi the horseman, as far as
I can make out, met these people on the main road, because
Sothi says, "We :were on the Main Road and we sayed on the
Main Road,"
HIS LORESHIP: Sothi says that they trawelled on the path
then went on to the Main Road and then back to the path.
Isn't that so0?
MR, MAISELS: Your Lordship may be correct. It is just

/e minor
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arminor point. I mentioned it with regard to the meeting
because the real corroboration of the Crown in this casse,
as I shall try and show Your Lordship, is based almost entirely
on the Ntai brothers - almost entirely, and the fundamentals
deal with this question.
M'lord I only want to say one thing with regard
to Sothi. Sothi was a very amenable gentleman, because
Your Lordship will remsaber the evidence he gave. He is a
Yes-Man under these circumstances, because Your Lordship
will appreciate certain questions I put to Mr., Sothi, and
mey I make one thing clear? Apparently the impression has
got round thet my Defence has been an attack on the Polkce
and Police methods, It has been noihing of the kind,
As a matterof fact I am very grateful to Mr., Castle for the
failp way in which he told us things which he wasn't obliged
to tell us, but wwhat I want to point out to Your Lordship
is this: I ashed this witness whether, when he had made
his statement, the Pplice Officer asked him certain questions,
and he said that he could see from the questions that the
Police Officer knew everything, and he agreed with what the
Police Officer said,
The Crown is in a difficulty about Sothi. Either
Sothi is a credible witness or he is a person who found
himself in a very unfortunate position. He found himself
arrested for ritual murder, questions were put to him, it
enabled him to get himself out of it, and what was easier for
Mr. Sothi thap to say "Yes"? That is one aspect of the matter,
If that is so then his evidence is of no value. On the other
hand if Sothi did teke part in a ritual murder, if he is
really a person who knows

/something
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soemthing about it, and if he 1s trying to tell the
Cpirt what happened, then the situation is that if his
evidence isitrue, it has a very serious effect on the
other accomplices! evidence. What ever way the Crown looks
at 1t, and whatever way the Court approaches the matter,
Sothi's evidence presents a difficulty for the Crown.

That 1s not all with regard to Sothi. The "Yes-Man"
_ pretends that he was not a "Yes-Man", and if he cduld
vshow that he was not a "Yes-Man" he was a much better man.
Your LordshipV1ll remember a question that was put by my
learned friend Mr. Thompson to Sothi in examination~inechief.
The question was this: "Did you see Fusi at any time of
the dayrnr night?" And Your Lordship will remember shat
happened after that, The answer was "No." What was the
answer in-the evidence at the Preparatory Examination?
Not a single word about Fysi:at all, in the whole of Sothi's
evidence in the Preparartory Examination,
HIS LORDSHIP: 1 have got his answer, "I recognize Fusi.
He does not live far away from the place of the killing, I did
not see Fusi there at any time that night."
MR. MAISELS: My learned friend as a matter of fact put it
very fairly.
HIS LORDSHIP: Iknow. Yes. Quite rightly he allowed these
people to tell their story, but then he said he didn't see
Fusl there, and the others say .....
MR. MAISELS: The person who took that up m'lord was, I think,
one of the African Assessors. It came right at the
end of the evidence, because then I obtained leave to
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cross-examine agein, and if my memory serves me correctly
it was in reply to Your Lordship or one of the African
Agsessors,
HIS LORDSHIP: These Assessors have asked some very pertinent
questions.
MR. MAISELS: I was very grateful Br that question, because
it gives me an argument which I otherwise might not have
hed. For the very first time m'lord that this witness said
he saw Fusi was in reply to the Assessor. Now doesn't that
show that Mr., Sothi is also capable of suggestion? Doesn't
it show that there was a little bit of corroboration of
Mapeshoane, again from Sothi? Doesn't it show that he is
open tbv suggestion even in regardstougthis gentleman.

The next point with regard to Sothi to which I
draw attention is this: according to Sothi there was 100
yards distance between the groups. No.4 accused, Makions,
was in the second group. Now a miracle happened, m'lord,
" because although Makione was in the second group 100 yarde
behind the first group, who was the person who did the
throttling? Thet was one thing on which they were all
unanimous - No. 4 accused. The reason why he knows about
No.4 is because Ygur Lordship will remember No. 4 is the
person to whom Maloi is supposed to have spoken.
The horseman is supposed to have spoken to Makione, No.4.
Makione, according to this witness, Sothi, is in the second
groupe That is 100 yards away from the first group, but by
something quite remarkable, No. 4 accused happened

/to be
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to be the person who was right intat the beginning of the
kill, and was the person who was throttling the deceased.
They all say so m'lord, No.4 is the man who held him by
the throat. There are what my learnec ffiend calls matters
of detail, of no substance. I don't know any way of testing
excepting

where the truth lies in a case/by examining carefully what
the facts are as deposed to by the witnesses and findathe
result from it, '

Then we come to Sepalami., Sepalami starts off
his evidence this way, and may I suggest to your Lordship
that Scpalemi's evidence, if it is true, destroys the question
of the meeting of the h;rseman altogether as deposed to
by Sothi and Molemohi. I should say that neither Mapeshoeane
nor Sepalami speak about the meeting with the horsemean, No.ll,
but Molemohi and Sothi do. Now what does Sepalami say?
He says that these people fetched him "dark and very late'.
Sepalami says, too, that these people were divided into
groups at David's place, If they were divided into groups
at David's place, it means that the meebing with the ho;seman
wes between David's place and J. Your Lordship appreciates
that pvint. Now what is the spot pointed out for the
meeting? The spot pointed out for the meeting with the
horseman is the other side of David's place, H, just opposite
David's place, that is H. is the spot pointed out by one of
the Nbdai brothers where it is alleged that No. 11 accused met
the people on foot and spoke to them. This witness saw
no such horseman, he is another one of the people who talks
of there being 100 yards between the groups, and, m'lord,
this witness 1is able to give a 1little bit of
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detail, in regard to one person only, a most unfortunate
person. (M'lord I was going to suggest to Your Lgrdship

at a later stage of the case that this is reslly a most
convenient arrengement of the Crowncase, because apart from
Mapeshoene, Sothi, Sepalami and Molemohi al} live outside

of the Chief's skerm, and what is easier than to get the
pe@ple in the skerm on the other side, They were all in

the same group. And he i1s the person who actually assigns
to Fusi a job, because he is the person who says that Fusi
suddehly appeared on the .cene and he saw him holding the
deceased's right arm. He doesn't know where he came from

he doesn't know how he arrived there ....

HIS LORDSHIP: The right hand.

MR, MAISELS: The right hand, is it m'lord? Well that is
still better., This is one of the masses of detail that

you can't expect the Crown witnesses to give evidence about =
but he does, especially when it implicates Fusi.,

Even the other people who said that Fusi was there were at a
loss to explain to Your Lordship‘and the Court what Fusi was
doing., But not so Sepalami. Sepalami got out of that by
saying ....

HIS LORDSHIP: He says there were many people there and he
didn't notice who was héldimgﬁz only person he speaks of

es holding was Fusi, and the other two, No. 4 and No. 3.
MRiMaisels: Those two everybody speaks about. There was

a sudden appearance of Fusl on the scene, M2lord, most
improbable, because Your Lordship has seen Fusi and I

take it that, quite apart from his sub-normal mentality,

/nobody
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nobody couldraccuse him of being in his first blush of
youth, and certainly 1f there were anynkilling to be done
end the Chiefs had taken the precaution of taking about

14 men with them, most of them appear to be verybable-hodled
young men, one would have imagined that there would have
been quite enough work for the others to do without Fusi
having to hold the deceased by his right hand.

It seéms most improbable. It has been suggested that he

wes a sort of sentinel, but this is one of the attractive
theories of my learned friend, which unfortunataly has no
foundation in the evidence. I can suggest to Your Lordship
that the whole thing was Fusi's idea, that he in fact had
communicated with the Chief's secretly, and that he had
arranged the meeting and it was near his place so that he
could be handy - but where is the evidence?

Wher: is the evidence m'lord? 1If Fusi was the sentinel

then he was gu’'lty of a very grave dereliction of duyy
because he left his post. This was a funny killing m'lord;
this was indeed a funny killing, because there don't appear
to have been any guards, there don't appear to have been any
sentinels, and the sentinel who is supposed to have been
there, alleged by my learned friend the Attorney-Beneral,
turns out to be Fusi, who, according to Sepalami is holding
the deceased by his right hand. 1Isn't that a most improbable
story? Doesn't it look as though we have got to fit Fusi
into this because after all Fusi is a doctor, and don't we
all know that doctors always take part in'ritual murders, just
like Chiefs?  And the rittml murder wouldn't be complete

unless we had a ddetor in itico

/So
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So we must find a job for Fusl, so we find a job for Fusi
by saying that he held the right hand. M'lord isn't
that too fantastic for words?

Fihally m'lord dealing with this witness: he is
one of the people who says that Bereng was on foot. Three
of them say it. The only man who says that Berang wasn't
on foot was Sothi. He says thet Bereng went by car. I think
Your Lordship will find that correct. I am suggesting
to Your Lordship that 1f Chief Bereng took part in this
act, there is one thingthat I find diggiculty in visualising
gout or no gout, I find difficulty in visualising Chief
Bereng walking two miles in the rain when there was a car
handy.

Mey I sumggest m'lord, if my learned friend's
other argument is correct, of the blind obedience which
the subjects show their chiefs, especially, as my learned
friend said, where.ritual murder is concerned, if Chief
Bereng and Chief Gabashane had ordered theée people to go
on foot, could it be suggested that they wouldn't have gone
because Chief's Bereng and Gabashane were going in a car?
M'lord it is not a question of gout, it is not a question of
miles, it is a question of ordinary prébablility and a
question of ordinary common sense. Could one visualise
Chief Bereng going for a two mile walk on a rainy night
when there ‘is a motor car there in which Gabashane is going?
In which, according to the evidence, at least one other
accused went. M'lord they were 211 there. It was not as
1f the car was going off at some distance.

The Crown case is, according to some of the witnesses,

/that
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that it was vﬁrtuallﬁ, according to one of the witnesses,
a procession along the road. The first group then the car
then the. second group. According to the other witnesses
the group-.was on the road for some time and some time it was
off the road, but the point is that they all agree the car
was there or thereabouts. And what was Chief Bereng dolng
on foot? M'lord I suggest that thet is a most serious
improbability ,

COURT ADJOURNED.

ON_RESUMING:

HIS LORDSHIP: There is this point about Makione. We =hv
have been looking through his evidence. All three witnesses
say he was in the first group.
MR. MAISELS: I was just checking that M'lord. With regard
to Sothi he said two.things: He saild in cross-examination
1n\rep1y to a question I put him, that Mekione was in the
first group, and then lower down he said in reply to myeeif,
"No. 4 was in the second group., The horseman passeq on the
way. No.4 remained behind. He stood with the rider not for
e long time. We passed him and then he passed us again."
That is the passage. "No.4. was in the second group, not
in the first group." He first of all said he was in the
first group - that was'in-chief - and he said that in
cross-examination. Lower down in crocs-examination he
contradicted himself,
HIS LORDSHIP: I have got this:"The horseman passed on the
way. No.4 remainsd behind. He stool with the rider not
for a long time. He (No.4) passed on to first group."
He said so at first and there must have been some amendment.
MR. MAISELS: He meant that he was with their group at the
/time
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time when the horsemen passed.s I don't rely on that point
very much atbtall m'iord., May I accept that for the moment?
If that evidence is true then one asks oneself the guestion
of why it is that Mapeshoane didn't see the horseman, if
thet evidence is true? Because 1t is inconceivable that

he didn't see him. And M8lord one asks oneself another
question: it is clear on the evidence of all the witnesses
that they were hurrying to th#smurder, going as fast as they
could, and Makione must have sprinted past them to take

up his position in the first group.

Your Lordship sees the difficulty if Sothi is
true.about this, then Mapeshoane shoyld have seen him - but
he didn't see pim.

Now, M'lord I want to consider the so-called
corroborative evidence, the so~-called independent witnesses,
and we examine the question as to whether this evidence
can be accepted, hether it convinces the Court and whether
it ought to convince the Court. Now there weFfe two
nights which are relevant to the present case., The first is
the Wednesday night, and the second is the Thursday
night.

With regard to the Wednesday night Mapeshoane
stands alone excepting insofar as Ntai brothers, that
is Ntsane and Mekhetha confirm this evidence, Now Mapssboane
says that No.5 accused was sent for and returned with No.ll
accused, Makoi. Neither of the Ntai brothers say anything
at all about No.5 accused., If Mapeshoene is telling the
truth then No.5 shoyld have been there. If the Ntai
brothers are telling the truth then No.5. wasn't there,

Now that is, I submit, not a minor discrepancy but a point
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of substance, because how else cah you test M&peshogne?

He could sey what he likeds He oould say No.l accusédeent
to feteh him, but when younseek for the corroboration it

is not there.

Thursday night is the next. Thursday night,
m'lord, there are the following witnesses who are suggested
es corroborating the Crown case., The first, the Ntai
brothers - whom I lump together for the ﬁomant - the second
Mdliko Khothatso, the third Kocha Kocha, the fourth what
I call the Fusl witnesses, just to lump them together for
convenience m'lord, and the fifth, Tprooper Hamilton.

I propose to examine shortly the evidence of these peopls,
and to ask Your Lordship to come to the conclusion that 1t
would be extremely unsafe to rely on the evidence of any of
these peopk - extremely unsafe, )

If the evidence of the Ntal brothers is correct,
then 1t is clear, and I concede this point freely, that the
case against Nosll is strong. If their evidence is true!
Because 1t shows that he took part in the first meeting,
that No.1l did, and it shows that there was a conspiracy
to leave Meleke behind, - if their evidence is true.

It is very important evidence because as I saeid, it
corroborates the Wednesday night and the Thursday night, i.B.
the conspiracy plus the actual leaving behind of the
unfortunate deceased, for an ulterior motive. But can

the Court really rely on the Ntai brothers., What were

the serious features of theirewtdence? I think they are
three, as against the accused. The first was the meeting

on the Wednesday night, the second was the leaving behind

of the mick man for an ulterior purpose, and the thira

/was
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was the approach of No. 11 to this group of people, 80 the
Ntai brothers' evidence has to be considered seriously

and one has to be satisfied I suggest to Your Lordship,
particularly in view of the serious consequences that flow
from an acceptance 4&f their evidence, that they are
trustworthy witnesses on whom reliance can bﬁﬁlaoed.

Now how did my learned friend deal with their
evidence? He said this: their demeanour was good, and he
suggested to Your Lordship that their evidence should be
accepted. With all respect to my learned friend, that was
a very tenuous basis on which to fdund an agument.

M'lord the Ntai brothers were cross-examinsd, or interviewed
by the Pglice a few dsys after the death of the deceased.

They told the Pglice honé of the things to which I have

just referred, Capts. Castle said‘they told an innocuous story
Theyntold Capt. Castle in . efect what No.1l told this Ceyrt.
They told him that they had left this man behind because
No.1ll accused wanted to get back in time to tend to his
cattle and Meleke was a man who was sick and couldn't gallop.
My learned friend said, end he may be quite right, and I em
going to concede this point to him for a moment, for the
Purpose of argument, it is quite possible that these two
people es..eI think he said it was a fact that these two
poeple told this innocuous story because they wers afraid

of telling a story which would implicate the Chiefs. Your
Lordship will remember that that was the explanation my
learned friend advanced Now M'lordinone comments in regard

to that,that there is nothing to show that these people knew
that the Chiefs were involved, but my criticism of these

witnesses is not
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so much that they told the Pplice an innocuous story, quite
inconsistent with the story they gave in this witness box,
mwéritcism of them is the fact that they denied in this
Cour$ having tcldmthg,Police that. That is the critiisy
m'lord, & much monhsefious one. I could understand these
persons saying, "Yes, we told the Pylice an innocuous
story because we were afraid; we didn't want td implicate
the Chiefs, " or "We didn't want to get ourselves into
trouble." This was in cross-examination by mgself, m'lord,
end I wag putting to them specifically, hoths of them,
HIS LORDSHIP: Then there is a geﬁeral criticism of both
of them, that they say that Malol told them a man was to be
killed when they left the house. They must have known |
quite well, you see, They‘must have known who it was and
whennit was going to teke -place, .
MR. MAISELS: Then if their evidenfe is true m'lord, they
knéw who it was, thgy knew how it was going to teke place,
end they knew when it took place & they knew everything
about it.

In cross-xamination Your Lordship will find that
I specifically put it, and I was a long time asking them
about it,
HIS LORDSHIP: Yes.
MR. MAISELS: 1If Your Lordship will iook towards the end
of that croes-examination&y myself Your Lordship will find
this:"I was taken into'cuétody about a day after Meleke's
death; 1t was a Saturday. Three days afterwards I was
questioned and I made my statement. I do not remember
if my syatement was taken dwn in writing. I signed it.
It was taken down in my presense and I signed it."

/He says
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He says,:"The Policeman did not ask whether No.ll went
to meet the group of people ..." He went on to say "I told
Castle re:the meeting and he will not say differently."
M'lord. the other witnessgsMakhetha Ntai, in
cross-examination by myself says this:"I made a statement
after I was arrested, It was made after questions were
put to me b; the Ppolice, Nbsane was arrested on the followe
ing Saturday. The statement I made when written was not
different from the previous statement., I told Castle on
the very first occasion, may be I have forgotten, I told
Castle about the meeting at the Chief's place."™ Then
lower down I put it to him that he didn't mention to Mr,
Castle anything ébéut No.1ll at the meeting on the first
occasion,; and he said,"Mr, Castle wkll say I did.
Mr. Castle will not say that I told a different stary now."
Mr., Davidson, my learned fPfiend,sgys he agrees
with what I have read out to Your Lor dship. The cfux of
th; whde matter m'lord, is not the different evidence, but
the denial of the previous story. But that is not all,
I suggest to Your Lordship that that in itself would be
a very serious ground for doubting their evidence.
But M'lord both these people came in the witness box and
gave Your Lordship evidence not with regard to these
things happentpg themmight before and the day of the
fetnerel, when dates didn't matter, they gave evidence
about the 4th of Marzh, and about the 3rd of March, and
abput the 4th of March « both of them - and it transpired,
after cross-exemination ., that neither of them had any
idea of any date at any time in any month! One of them
/didn't
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didn't know how many days there were between Wednesday
and Thursday, that was ths second witness, Makhetha.
He, Your Lordship will remember, didn't know how many days
there were beteeen Wednesday and Thursday, What kind of
evidence is this, on which to hang persons? What kind of
corroborative evidence is this? Two persons who tell untruths
in the witness box, two persons who give evidence about
#ates glibly, and who really haven't got the faintest idea
of the difference between July and January. This is
evidence which my learned friend said was acceptable, and they
can't tell the difference between Wednesday and Thursday,
but he satd that it should be accepted bhebuse the demeanour
of the witnesses was goode I don't blame my learned friend
for using that argument because there was nothing else that
he céuld say in their favour, and I suggest to Your Lordship
it is a curtdus ground on which to ask Your Lordship to
accept their ev%ﬁence.

But Milord the matter doesn't emtd there. There are
certain other diffisulties in the way., Neither of them
saw a motor car., They were on the mah$h road, the motor car
was on the main road, and if the meeting with the first
group took place the motor car must have bsen there or
thereabouts, but neither of them saw it. The suggestion
was made by my learned friend that the car might have
palled off the road and hidden away., Well, anything is
pos§1b1e m*lord. I can merely say that the probabidities
are that if there was a car on the road and if they were
there at the time then they would have seen it. Both of
them S5y 7 group must have seen the three of them.
Nobody says that. But m'lord if one really analyses the
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story they first told i.e. the story they first told
to Mr, Castle, and the story that No.ll tells, Your Lordship
will find a remarkable sémilarity, and Your Lordship
will find that similarity if Your Lordship looks at
certein parts of their own evidence. They admit that they
left the funeral before dark. Both of them admit that. Now
*that was a matter of four miles away. They were travelling
hard, because they left the deceased behind because he
couldn't gallop.
M'lord I am not a horseman but one can run a
-mile if one is fairly good in five minutes, and I take
it a horse can run in five minutes, so within 20 minutes
they would have been where the scene of the crime was, and
within a few minutes later they would have been where the
groups were. Wasn't that before dark? And wasn't No,ll
telling the sruth m'lord when he said he was trying to get
home before dark? Isn'tthata simple explanation m'lord?
Why shouldn't it be accepted? Isuggest to Your Lordship
that the evidence of these two Ntais in regardo the real
points of the case are probably true insofar as they say
that theyleft the funeral before dark, that Maloi wanted
to get home quickly, it was raiping, and he wanted to tend
to his cattle, the deceased cauldn't keep up with them and
they went without him. M'lord the rest of the story in regard
to the mysterious meeting the night before, No. Il virtually
telling them in advance that a murder is going to be committed,
that is evidence which Your Lordship should not accepte.
/Then m'lord
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Then m'lord we passon to the next so-called
corroborative witness, and that is the witness Moliko
Khothatsos Your Lordship will forgive me if I use an
American expression in regard to this gentleman, hé is
what would be called in America "Johnny=-on-the-spot®,
because Moliko was reeally quite a remarkable man. He happened
to go out at the time when his dogs were barking and he
saw a orowd of people some distance away from his house,

I think it was ;5 yerds awey, 8o he moved away froa his

hut or stable and he went down to the garden, where he

stood in the rain., Having stood in the rain for aome time,
who should pass - and this was about 10 o'clock at night,
gccording to his evidence - but Maloi. No one else but Maloi,
Maloi happens conveniently to pass m'lord at a distance of \
some 60 yards from where he was stanéing, and Maloi was
talking so loudly to his fellow-horseman that he could hear
him, Now m'lord is that probable evidence? Malol was
talking to the people next to him, some sixty yards away,

but he eould hear him when Moliko was standing in the rain

in his garden. But that wan't the end of what happehed,
because when he was standing in the rein in the garden

he saw a stationery motor car which the Police evidence

says he couldn't sees He saw a stationery motor car down

on the roed Mr, Castle says he couldn't have seen it from
where he was standing. But my learned friend said “Weli he
was reslly drawing an inference. People often do that sort
of thing they hear a car and they think they see it,"

but unfortunately for my learned friend the witnessABaid

more than that, he said he saw thres or four people

/go
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go to the car. How could he have seen that? How could he?
If Your Lordship loaks at the plan ...

he saw
HIS LORDSHIP: He says/two or. three"people.
"I heard the sound of a door being closed...,"
MR. MAISELS: "I couldn't séy if they went ihto the car'.
HIS LORDSHIP: He didn't say he saw a motor car. He sald,
"Afterwerds there came a mo?or car".
MR. MAISELS: He said quite clearly m'lord that he sew it;
because I cross-sxamined him,
HIS RORDSHIP: "There came » motor cer and it stood still
at the cross-roads, and after the car stood I saw two or
three persons going into it. I heard the sound of a door
being closed. The car went on the main road in the
direction of Fusi's. I saw only one light in front,"
MR. MAISELS: It was speoifically put to him by myself and
by my learned friend thet he couldn't have seen the car at
that spot because I cross-examined him with regard to the
trees and with regard to the aloes and he ®id, Oh! no he
could see it alright., If I am not mistaken m'lord, I rather
fancy that he actually pointed out the ‘spot to Mr. Castle,
but I am not too sure on that and I won't pursue it.
But it is a most extraordinary state of affeairs, that he goes
out because the dogs are barking - that I can understand,
Then the group passes on, so he moves himself down to the
garden, if Your Lordship will see the plan, stands at the
spot of the garden wetching this group disappear out of
sight and apparently standing there for np reason at all,
Then who should pass but Maloi whom he doesn!t see but whose
voice he can recognize from éo yards distance, and then by
e happy chance the motor car
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stops to pick up some people. M'lord who were being picked
up there? How does that fit in with eny story? What people
got into the car there?

Questions were specifioélly put by my learned
friend Mr. Gprobelaar3"The car was invisihle from where you
were standing? -- No the car was standing there; I saw it
as it stood there, I saw only part of the motor car."
He specifically and clearly said that he saw part of the motor
car, There is enother criticism with regard to this witness
because not-only was he "Johnny-on-the-spot" on Thursday
night, but he was the man who gave very, shall I say,serious
evidence against No.1l by a statement that No.1l is alleged
to have made to him on the Saturday morning.
Now the witness said this in examination-in-chief in this
Court for the first time which he did not say in the Prepara=
tory Examination. He was talking about what No.ll is
elleged to have said to him on the Saturday morning and
he said this: inter alia ~ he said he had mentioned to those
people he had gbne with that if the group met people they
might kill them. That wassaid by this witness purporting to
repeat what No.ll is alleged to heave said to him. That piece
of evidence was not given in the Preparatory Examination at all.
That, m'lord, is the most serious plece of evidence against
Nos1lle If Your Lerdship will check the Preparatory Examination
of this witness Your Lordship will find that nothing of the kind
was said, Why was this put in? Wasn't it just made up?
M'lord that is the next corroborative witness on whom the Crown
relies.

Then we pass to Kocha Kocha. Kocha Kocha's evidencs

m*lord, if anything, supports No. 11l. completely.

/There
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There was one minor difference between the two of them.
Kocha Kocha says he asked who had killed the dceased and No.ll
is supposed to have said "I don't know", No.ll said, “He
asked me how he had died and I said I don't know."
Your Lordship pointed out that after a lapse of months
it was impossible to draw any.adverse inference on that point.

I rely on Kocha Kocha because it shows firstly
how easy it is to Jump to conclusions and it shows secondly
that when No.l1l wes challenged on the Saturday morning with
having deliberately left this man behind, he immediately
had a fight with Kocha Kocha about it; he resented it; end
quite rightly so toos I suggest to Your Lordship that that
evidence 1s not against us at all. .
If anything it is consistent entirely with our innocence,

Now what is the next kind of corrohorative
evidence? It is the evidence of the group of people who
we shall call the "Fusi group" - the women who were in the
hut, the woman who said her husband had surprised her, they
talk about Fusi being therse at night, -~ now m'lord my learned
friend criticised certain parts of my alibi evidence when he
said, "How could these people remember what had happened on
the 4th March?" Well, these people could remember goigg to
a funeral. These wogen were there with children or with
husbands who were mental patients at Fusi's,
Could one really expeqt them to say it was Thursday night,
or any other night? Can any impoﬁ%ance be attached to
that as against Fusi? I suggest that that
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evidence is entirely negative.

.

There is the evidence, m'lord of Paulus who

talks about Fusi saying that there was a man fainting
in the road. Paulus is the man who said something about
a drunken man falling off & horse, or something like that.
I am not sure of it. But that is not evidence against anybody
but Fusi. Oh, I am informed by my learned friehd that it
was Manpane. I don't know what kind of weight can be
ettached to that. I don't know when it was; this witness
doesn't know when it was; nobody seems to know when it was;
Fusi denies 1it, he didn't go out at night.
My learned friend suggests, and he is entitled to make
the suggestion, that Fysi was on the prowl for another victim
because poor old Meleke had no bloods I can't help my
learned friend suggesting it, but what is the foundation
for it m'lord? What is the foundation for it? I suggest
there isn't any at alle, That is the Fﬁsi corroboration m*lord.

Finally we get the little bits of evidence to
suggest that Fusi had sent the people particularly early
there on Saturday morning,. '

I am going to deal with evidence now which mey

or may not have any significance about Fusi having ordered
Paulus to take the patients to be washed sarlier than usual
one Saturday morning, but I don't understand this kind of
arguments On the one hand the body is thrown in an inaccessible
place so that 1t shouldh't be found; on the other hand elaborate
steps age taken by Fusi to see it is found. I find some
difficulty in reconciling them.
M'lord one feature is ocurious. If the evidence ofthe
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accomplices is correct and the evidence of Paulus is
undoubtedly correct that the patients are taken to wash
every morning, why wasn't the body found on Friday mogning?
That is a feature which is completely unexplained.
It is clear from Paulus that they go every morning; they
go to that spot every morning; the body was there from
some time on Thursday night. If the evidence of the accomplices
is true that this was done on Thursday night on the way
back from a funeral, why wasn'f the body found an Friday?

Finelly we come to the last witness on whom my

witness

learned friend relied so strongly - the/Hamilton, Trooper
Hamilton. My learned friend said that Trooper Hamilton's
evidence with regard to the motor car spoors is reéllable
and should be accepted. Of course the mere fact that Trooper
Hamilton found spoors there doesh!t matter on'my hypothesis
of the case, because if Sepalami was involved, Mapeshoanse
wes involved, in murdering somebody and a car was used in
connection with the matter then ofcourse there would be
spoors there. But the fact of the prssence of spoors is one
thing, but one has to examine whether Trooper Hamilton
hasn't rather let his zeal as a Policeman run awey with himl
Trooper Hamilton says thisy "The tracks seemed to come from
the ‘place of accused No.2 and when the tracks ceme near the
plece of No.8 they turned and seemed to go back to where the
cer haed come from". He agreed when I read that to him from the
Preparatory Examination that he had said it. Just near the end
of his evidence, m'lord,

I then asked him fér whet distance he could

) /see
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see tracks. He told me he could see tracks for a distance
of seven yards. I defy anybody in the world, let alone
Trooper Hamilton to see from 7 yard track marks that they
s;emed to come from the place of No.2, and when they came
near the place of No.8. they turned and seemed to go back
where the car had come from. M!'lord they were 7 yards

long those tracks,and the length of the car m'lord is I
suppose sémewhere about four yards, or five yards.

Fifteen feet at least. From seeing motor car tracks 7
yards,Trooper ismilton, the zealous constable, was able to
deduce that they came flom the place of No.2, and when

they came near the place of No.8, they turned and seemsd
to go back to where the car had come from, and when he was
asked how many tracks he wouldn't have any of that sort of
question. My learned friend apparently agrees with him,
because he ys,"You can't expect an ignorant African,
especially a constable, to be able to tell you what the
motor car tracks are", so that one must test what Trooper
Hamilton says. One must accept hlindly that from 7 yard
tracks you can see that they came from the place of No.2
and when they came near the place of No.8 they turned and
went back. But Trooper Hamilton's powers of deduction
weee even greater, because he is apparently a person who
is able to say for how mmny days track marks have heen there.,
HIS LTORDSHIP: He says he didn't attach any importance

to it at that time, so lie didn't meke a proper examination.
MR. MAISELS: Exactly, m'lord! And it slipped out, in an
answer that he gave in-chief, he said, "When I heard that

/a car
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e car had been there three days before, then the inferences
were drawn. 8o I suggest m'lord that Trooper Hamilton's '
evidence really tekes the case no further at all.

I just went finally, in dealing with the Crown
case to deal with what I suggest to Your Lordship are
certain improbabilities in the whole case. I am quite
conscious of the fact that what may appear to a Europsean
mind to be improbable may not necessarily bs improbable
to people engaged in ritual murder. f quite accept the
force of my learned friend's argument on that. Nevertheless
Your Lordship, in the absence of any evidence as to what 1s
customary in ritual murders, and I emphasise the word
evidence, not bits of idle talk gathered here and there, -
in the absence of any such evidence,y%liubmit, judge the
matter in the ordinary light.

HU3 LORDSHIP: The case will be dvcided on the evidence
befare the Court,

MR. MAISELS: As Your Lordship pleases. M'lord the
improbabilities are, I submit, as follows: why invite

so many people to kill one man? Why invite ... I can understand
m'lord a situation of these 11 men or 10 of them, all in
the Chief's skerm, being taken into confidence and being
invited to kill a man. What was the necessity for calling
Molemohi, Sepalami, and Sothi. Weren't there enough to
dispose of this weakling? What was the necessity of
inviting detection by inviting strangers? I suggest to
Your Lordship that thaf$ is a seriousériticism of the case
and the story told. Why invite so many people to the first
conspiracy? Why have the bargaining for Meleke's body iﬂ(

the presence i¥
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of all of them., I teke it that treachery to Chiefs is

not entirely unknown even in Basutoland. Why invite
‘detection in this way? Why should Bereng walk in the

rain? (I deal with this matter as a improbability).

Why is there no blood? Why perform an operation on the

Main Road? (Six yards off the road with the car just

steanding off the road and a gang of people and one,possibly
two, torghes). Any~body who passed could see, Why perform
it on the Main Rpad eclose up to the houses on the side

of the road? Your Lordship saw those huts at the inspection.
Why were the parties divided into groups? Why were there

no guards? Why, on the Crown case, take those elaborate
steps to dispose of the body on Thursday night, and take
elaborate steps of finding the body on the Saturday morning?
Why endanger their own lives in disposing of the body?
Because it is clear m'lord that the murderers were endangering
their own lives by doing this. That ¢liff at night, in
pitch darkness, no torches, walking along the edge ef that
dongal! Basuto may be able to do that, but it loegks on

the face of it to be a most dangerous, hazardous, and une
necessary thing, especially as they were going to have the
body discovered shortly afterwards. And finally, why should
the Chiefs take part in this? Now, m'lord, my learned

friend suggested, Chiefs do teke part in ritual murders to
recover some a@ their lost power., He suggested that to Chief
Gebashene in the witness box, it was denied; it was suggested
to Chief Gabshane that he was suffering, under a sense,a
grievence because his revenue had been diminished. No
evidencs on it m'lord, not a word. He suggested
roasons, as against one of the premier Chisfs in
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Basutoland committing a ritual murder, a man who is &
Christian? A man who has served his country in war time?
And this accusation is thrown out end the motive is one
in the realms of fancys I suggest to Your Lordship that
it would require convincing evidence for Your Lordship
to be satisfied that a ritual murder was committed by
persons of this nature. I suggest to You£ Lordship on
the Crown evidence alone that Your Lordship cannot be so
satisfied.

I want to deal,very briefly,with the evidence
for the accused. Here my learned friend's argument
seemed to me, with respect, to be somewhat inconsistent.,
He said "With regard to all the accused other than No.l1lO
who established an alibi, one would expect them to be
able to produce evidence of other persons as to where
they were on the 4th March." And he said with regard to
the witnesses called for No.l1lO, "How could their evidence
be true, how can they now be expected to remember what
happened on the 4th March?" He has it both ways m'lord,
But let us examine the validity of the argument in relation
to the accused who have not called witnesses to establish
an alibi., Was the 4th March, on the evidence of the
accused, of any significance at all? On the case for the
Defence, did they know what was happening on the 4th March?
When they wers arrested in July, m'lord,if they had been
able to tell any body what they were doing on the 4th March -
unless they could tie it up with some incident like a funeral .
nobody would heve believed them. If Chief Gabashane, or
Chief Bereng, had said that on the 4th March at this
partieular time we were listening to the -
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radio, having looked up the programme, they could have said,
"We listened to some sort of orchestral thing" - who would
have believed them? They would have saild "How are you able
. to remember so carefully what happened on the 4th March?"
| And I suggest m'lord that the fact that they give this
evidence, that they don't know what they were doing on the
4th March other than that they were at Gabashane's village,
is evidence which should weigh with Your Lordship in their
favour, and the fact that they do not produce witnesses to
swear to alibis is something which should count in their
favour and not against them in the circumstances.

Moreover, m'lord, who would be the persons who would
establish the ali{bi? It woéuld be the very persons who are
standing charged with accused Nos. 1 and 2. They.were the
people who would ordinarily be with them. If they say they
were with them that night, my learned friend says they
were with them at the murder, but if they say they were
with them in the hut. m'lord, then that evidence is valuelesss
How could the Defénce be expected to produce other evidence
than that of their co-accused.

Then when we deal with No.1lO accused and we are
able to produce alibi evidence for a particular reason, then
that evidence is scorned. Now let us examine the evidence
with regard to No:lO. That he, and I suggest to Your‘Lordship
that it cannot be seriously disputed, that he was at the
funeral. He was at the funerel and he came back with Tsiu.

He was seen at the funeral. Your Lordship askéd Tsiu at the end
certain questions. that had not been put to him in chief or

in cross-examination, and

/he
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he corroborated exactly what No.10 had said as to what his
own movements were. That evidence should be discarded?
Might it not reamnably be true? Now, m'lord if the
evidence with regard to No.10 being at the funeral might
reasonably be true, then I submit the following consequences
flow: that he could not have gone back to the village =

(he went on foot and he came back on foot), the village

of Chief Gabashane, joined the conspirators and gone with
them to murder the deceased. The people who left the funeral
before him and who went homé hurriedly were Maloi and the
two Ntai brothers. No.1l0 could not have got to the village
in time to get back to perform the murder, especially if
there was any meeting between the group and Melol on the

way to the murder,

Moreover m'lord, the_ evidence is, by the
accomplices, that No.lO waQ;Zt the village, Chief Gabashene's
villaege, end that he was with them the whole time. What is
more m*lord, the evidence is tht No.1lO was the person who
held the horse., If Your Lordship is {n doubt as a result |,
of the evidence as to whether No.l1l0 held the horse because
he may not have been there at all, the%?my submission esee.
HIS LORDSHIP: Who said he held the horse?

MR! MAISELS: My learned friend Mr. Davidson agrees that

one of them saild he didn't know whether No.10 took the
bridle off,and the other one said that No.10 held the

horses« My learned junior will look up the reference, m'lord,
and I'11 give it to you in a moment. Sothi said thet he

saw No,10 holding the horsse.
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Molemohi also says that Ramabante caught hold of the horse
by the reins. That is a most serious aspect of this ecase
because if Your Lordship on the evidence is not satisfled
that No.10 may not be telling the truth; in other words

if Your Lordship feels that No.10 may have been at the
funeral and may not have taken part in this assault the
consequence flows m'lord that sericus doubt is cast on

the whole of the cass beceuse the four accomplices speak of
No.10 accompanying them all the wey to the village.

The evidence with regard to No.10 which was well given and
which was not sheken in cross-examiqation affects not merely
No.10 but goes to the root of the whole of the Crown case
in this matter.

With regard to this there may be an explanation
for it. No.10 had been staying in Mamathe's for three
nights. It was the easlest thing in the world to collect
this crowd. They all lived nearby or were there at the
time. No.10's story of an alibi might reasonably be truse.
Or one can apppoach it a different way, has the Crown
established that No.10's story of an alibi is not true,
supported as it is by two witnesses? No.10, Your Lordship
will eppreciate, wgs a frank witness, becaiise No.l1lO said:"I
wes there on the Wednesday night, and I wasn!'t there on the
Thursdey."

Then there is finally Fusi. Your Lordship put
it to my learned friend, there was one person who said that
Fusi was holding the right arm. What was Fusi doing there?
How did he come there? What did he have t¢ do with it?
This poor sub-mormal individual. I suggest to Your
Lord#éhip that viewing the matter as a whole; especially
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Sothi's effort to put Fusi in, in this Court, makes one
very suspicious, if I may submit it that way, of the
truthfulness of the Crown evidence insofar as Fusi 1is
concerned. Really one doesn't know how much of the evidence
of the Crown witnesses is what they really saw and knew,
or what has been suggested or what they think they saw or
what people have told them that they saw. M'lord I don't
know whether I can take this case any further. I would
merely like to put the question to Your Lordship in this
way: Is Your Lordship convinced, after hearing all the
evidence, and the arguments, that the accused are guilty?
Can one really say that the Crown casecarried convietion?
Can one really say notwithstanding the criticisms of the
witnesses and the improbabilities to which I have referred,
that the case has been established beyond a reasonable
doubt? Or isn't this the type of case where the remarks of
e. famous Scottish Judge are appliceble, He said that the
dividing line between suspicion and proof may be as thin
as & heir, but it is?geep,as the grave. Isn't this a case
where the most that can be said for the Crown case is that
it gives rise to suspicion and no more? I submit to Your
Lordship applying the ordinary rules of criminal law that
the accused a;e entitled to be acquitted in this case.
HIS: LORDSHIP: How do you account for these people telling
this brutel story if nothing of the kind happened?
MR. MAISELS: It is possible ........I put my argument at the
outset in the alternative, either it didn't heppen or it
dide. If it did happen it does not follow that these
accomplices are not implicated, they are persons who had some-
thing to do with it. Are they not doirig what accomplices
/often
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often do, are they not doing what the texts books and what the
cases of the Appellate Division warn one against in

connection with their evidence, implicating innocent

persons, The first point is, did thi{s man meet his death

by viélence, but if I fail on that and he did meet his

death by violence in the method deseribed by the accomplices...
HIS LORDSHIP: Can we rely on the evidence that the accused
did it®%

MR. MAISELS: That, m'lord, is the argument in a nutshell,

end I smibmit it to Your Lordship, and say that the Court

would not be justified, on the whole of the evidence in

this case, in finding the accused guilty.,
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MR. GROBELAAR:

May it please Your Lordship and gentlemen
assessors,

I shall be brief this morning, my learned fF¥iend
has covered most of the field, and I don't proposs to keep
Your Lordship here long.,

May I be permitted, m'lord, to mention just a few
brief remarks in regard to the approach of this case and
more especially the approach in a murder case. There arse
just a few observations to which I wish to refer,

M'lord, the first passage I wish to refer to is
one in Gardner and Lansdowne Volume 1, at page 368, and
this is what the learned author says, M'lord, that "If the
Defence, either by criticism of the evidence for the Crown
or by the tendering of testimony, creates in the mind of
the Court, or Jury, a reasonable doubt as to the copclusion
which the Prosecution claims, if the Jury thinks that the
explanation offered may reasonably be true, thoughfhey are
not sure that it is, the accused is entitled to acquittal."
This is an exposition of the law following upon Woolmington's
case,Woolmington and the Director of Public Prosecutions,
an English case, and that is later referred to in en
Appellate Division case which I shall refer to.

HIS LORDSHIP: The golden thread of the law is that the

Crown must prove it's case beyond reasonable doubt., That
onus never shifts.

MR. GROBELAARy That is so, m'lord. Only I will refer to this
case bécause it is rather difficult to define "a reasonable
doubt", but in these murder cases the Courts have made it
rather easier than was the case before because the expression,
"e reasonable doubt", to one man may mean one thing and

to amother, another, but if it is explicitly
/put like
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Defence, either by criticism of the evidence for the Crown
or by the tendering of testimony, creates in the mind of
the Court, or Jury, a reasonable doubt as to the conclusion
which the Prosecution claims, if the Jury thinks that the
explanation offered may reasonably be true, thoughthey are
not sure that it is, the accused is entitled to acquittal.,"
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case,Woolmington and the Director of Public Prosscutions,
en English case, and that is later referred to in an
Appellate Division case which I shall refer to.
HIS LORDSHIP: The golden thread of the law is that the
Crown must prove it's case beyond reasonable doubt., That
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MR. GROBELAARS That is so, m'lord. Only I will refer to this
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"a reasonable doubt“, to one man may mean one thing and
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put like this, that if the explanation may reasonably be
true, then there 1s a clearer definition as to what is
meant- by the word "doubt" and I shall refer to a recent case
in. the Appellate Division which puts the matter perhaps a

little more c¢learly. There are Jjust two more cases I pro=

pose tomrefer to, the one is the case of Rex vs. Difford
(&.D. = 1937 - p.373 ), It may be that the facts of the case
are rather-strange where this fellow who was in charge of

the money, lost the money and said he had gone to a dance

and left it in his pocket, but what I refer to is not the
facts of the case so much as the principle which I will

show was again adopted in Rex vs. Ndhlovuin,1945. As to the

facts of the case, with respect, m'lord, they are somewhat'
strange. But the principle, m'lord, is unchallenged and

this is the principle which was enunciated by the learned
Acting Chief Justice, now Chief Justice Mr. Justice Watermeyer.
It is equally clear that no onus rests on the accused.

HIS LORDSHIP: You haven't given me the reference.

MR, GROBELAAR: A.D. - 1937 - p.373. The Court says, if he
gives an explanation even if that explanation be improbable,
the Court is not entitled to convict unles it is satisfied

not only that explanation is improbable but that beyond

any reasonable doubt it is false. If there is any reasonable
possibility of his explanation being %rue, then he is

entitled to his acquittal.

HIS LORDSHIP: That was relevant to that kind of cass. They
hadn't to give any explanation had they?

MR. GROBELAAR: No, m'lord. What I mean about explanation is,
the explanation tendered by their Counsel by criticism of

the Crown case. An explanation not given necessarily by the

accused in evidence, bul an explanation tendered on the

/improbabilities of
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improbabilities of the Crown cass, by criticising the Crown
case, by showing that death in this case need not necessarily
heve been committed by violence, that there might have been

an accident and that is what the word "explanation" covers,

not only explanations in evidence but criticism of the Crown
case and a showing of the inherent improbabilities or the
unreliability of the witnesses. I come now to a more pertinent
and more recent case which deals with murder and where the

onus was very clearly defined in a Judgment by Mr. Justice
Davis and concurred in by the Chief Justice and Mr. Justice

Greenberg, the case of Rex vs. Ndhlovu (A.D. = 1945 « p.369).

The headnote reads: "On a charge of murder, the Crown must
prove not only the killing but that the kill;ng was unlawful
and intentional. It cen discharge that onugjggegirect

evidence or by proof of facts from which necessary inference .
mey be drawn. If, on the review of all the evidence, whether
led by the Crown or by the accused, the Jury are in doubt’
whether the killing was unlawful or intentional the accused

is entitled to the benefit of the doubt. That doubt must be
one which reasonable men would entertain on all the evidence.
The Jury should not speculate on the possible existence of
matters upon which there is no evidence or the existence of
which cannot peasonably be inferred from the evidence." If I may
pause here for a momept, this remark is particularly applicable
to suggestions thrown out by my learned friend, that there

may have been blood on the blankets or the clothes.

4nd this remark covers entirely any suggestion that this

Court should even consider the possibility of blood being

on the blankets or any other incriminating evidence.

/This remark
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This remark is particularly apposite when one considers the
suggéstion of that kind, and in my submission, with respect,
the Court is precluded by this very remark from enterfaining
any suggestion even that there may have been blood. "The
Court shall not speculate on the possible existence of matters
of which there is no evidence or the existence of which
cannot reasonably be inferred from the evidence." On the
contrary from the evidence there can ?e no inference be it
reasonable or otherwisse thai there was blood. I continue
with this remark.

HIS LORDSHIP: What page are you quoting?

MR. GROBELAAR: M'lord, I was quoting from the headnote, but
this remark is again found in the body of the case alt page
386, four lines from the bottom, m'lord. 1I'1l read this again
from the body of the judgment to show the headnote is
accurate and these are the words:-"The Jury should not
speculate on the possible existence of matters upon which
there is no evidence or the existence of which cannot reason-
ably be inferred from the evidence."" May I just refer

to a few more passages al page 372 at the bottom, three
lines from the bottom. The learned Judge says:-"The deter-
mination of the question whether on the facts as I have set
them out ebove the conviction of murder was Justified
directly involves the determination of the question whether
we are'to accept as accurately setting out our law the
unanimous decision of the House of Lords in the case of
Woolmington and the Director of Public Prosecutions (A.,D, =
1935)Appeal Court on which Mr. Miller relied. The headnote
reads as follows:-"In a trial for murder the Crewn must
prove death as the result of a voluntary act of the prisener
and malice of the prisoner. When evidence of death

/and malice
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and malice have been given the prisoner is entitled to show
by evidence or by examination of the circumstances adduced
by the Crown that the act on his part which caused the death
was unintentional or provoked. If the Jury are sither
satisfied with his explanation, or upon a review of all the
evidence, are left in a reasonable doubt whether, even if
his explanation be not accepted, the act was unintentional
or provoked, the prisoner is entitled to be acquitted."
The page 375; the principle is referred to and page 376,
paragraph 1, there, in a more recent cege in the Appeal Court
in England, the same principle is quoted and the learned
Judge points out it was there also approved of. Then page
380, paragraph 2;-"What conclusions are we to draw from the
authorities which I have cited above? The majority seem to
agree that notwithstanding any supposed presumption of
intention, it is for the Crown to prove the whols of it's
case, and when it sets out to prove that the killing was
intentional, that is to say that the crime was murder and
not homicide, it must do so. The casgof self-defence is more
doubtful but many seem to be of contrary opinion. However,
I shall show later that even where an alibi is raised, then
it is not for us to satisfy the Court that the alibl has
been established beyond a doubt. If on weighing up such
evidence the Court is in doubt as to whether it may not
reasonably be true, then the accused is entitled to an
acquittal and it is not for them to convince the Court of
the truth of an alibi." Then at the bottom this #olden thread
1s referred to, namely, that throughout the web of the
English Criminal Law, one golden thread is always to be seen,
that is, that it is the #uty of the Prosecution t; prove
the prisoner's guilt. Page 380 subjec} to

/what I
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what I have already said as to defence of insanity and
subject also to any statutory exception. Then dealing with
self-defence, and I submit this remark is also applicable

to a defence such as an alibi. On page 381 the learned
Judge says:-"According to those cases, therefore, the burden
of proof, when the plea of self-defence is set up, is still
on the Crown. I onlyfise this by analogy." So, finally,
there is page 386. The learned Judge sums up:-"I may sum
up the law as follows:- In all criminal cases it is for

the Crown to establish the guilt of the accused, not for

the accused to establish his innocence. The onus is on the
Crown to prove all averments necessary to establish his
guilt. Consequently, on a chargé of murder it must prove
not only the killing hut that the killing wes unlawful and
intentional. I% can discharge that onus either by direct
evidence or by the proof of facts from which a necessary
inference may be drawn. One such fact from which, together
with all otherfacts, such an inference may be drawn is the
lack of acceptable explanad¥ion by the accused. Notwithstanding
the absence of such an explanation, if on the review of all
the evidence, whether led by the Crown, or by the accused,
the Jury are in doubt whether the killing was unlawful or
intentional, the accused is entitled to the benefit of the
doubt. The doubt must be one reasonable men would entertain
on all the evidence." And than the remark is repeated that,
"The Jury should not speculate on the possible existence

of matters upon which there is no evidence." M'lord, thet
concludes my reference to the law and my submission is,
therefore, that it is the duty of the Crown and the onus 1s
on the Crown in this case, to establish firstly that the

deceased was murdered, that he met his death by violence
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applied by others, and, secondly, that it was the accused
who applied that violence.

Now, it is when we come to analyse"the evidence
in regard to the alleged commission of the murder thatl we
meet the first diffleulty,and I submit an insuperable diffi-
culty in the Crown's case. Meleke met his death b& violence
inflicted by the accused - this is what the Crown says - and
this is the case they sought to make. But, m'lord, the
factors militating against such a conclusion are so numerous
Jand so convinecing that in my submission, no reasonable man
can find in favour of the Prosecution on this point. It is
submitted that even if the issue of unlawful killing had to
be decided as in a civil case, where the onus is heavier, and
on the balance of probability, the Court would, on the
evidence adduced, inevitably comd to the conclusion that on
the general probabilities it has not been established that
the deceased met his death by violence at the hands of others.
Now let me refer to only a few discrepancies, which, I submit,
are - as my learned friend calls them - fundamental,
HIS LORDSHIP: I would like to deal with, at some stage, the
argument of Mr. Thompson as to these points. He says, with
regard to the possibilities, that there were four possibilities,
He says the story is fundamentally and absolutely true in
fact. Then the other probability has been concocted by the
Crown witnssses themselves. Well, he invites you to say
to the Court which of those possibilities you suggest.
And then about the finding of all these articles. He goes on
to say that no witnesses contradicted each other on these
fundementais - on the gathering together before the murder;
travelling in two groups and the actual manner of the gurder;
the seizure of the deceased - holding him down and cutting
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hus lips - and that the body was thrown down. He suggests
the Crown witnesses pass the test with "flying colours"

es he piis it. He says the finding of the saddle and various
things and the places at which they were is a strong factor
in the Crown case.

MR. GROBELAAR: Yes, I'll deal with those m'lord, in time

if Your Loriship will permit me just to elaborate my positive
argument first. Now, M'lord, I propose to refer to a few
important discrepancies in the Crown case. I make no apology
for doing so because the only manner in which we can judge

as to whether the one side of the case is true or not, is

to find out whether on important features, there is dise
agreement, and if there are Cissrepsncies which are such

that one could not expect them to take place if there is

an honest 2ndeavour to relate a fact which is specified to

as having happened in the presence‘of the witness, then,m'lord,
i1f it is clear that if there was an attempt to recollect

and such an attempt shows that there are divergencies which
cannot be explained as an honest attempt to do so, the Court
would be entitled to say that that is & strong reason for
doubting the veracity of such evidence and for treating such
a withess with suspicion and, perhaps, rejecting such
evidence altogether.

Now, M'lord, the first divergence I wish to refer
to is one which possibly has not even been reazised by my
learned friend, and I submit that it will come as a surprise
to him. Perhaps he will contradict me when I say so. &nd
it is this vital point, m'lord, that in this Gourt and in
the Court helow, all the Crown witnesses who indicated which
part of the lips were missing, it is interesting to remember
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M'lord that all those Crown witnesses stated under oath and
pointed out and deménstreted that it was the left portion of
the upper and lower lips of the deceased which were cut in
the first place and which were found missing. M'lord isn't
it strange that the Doctor pointed out at the Preparatory
Exeminationfand stated in his Report, and also in his evidence
here under oath, when demonstrating on his own lips, that
it was the right portion which was cut and which was missing.
M'lord, is that an accident? Now let me adopt my learned
friend's challenge for the moment, namely, the challenge
that even if witnesses are telling the truth, one would find
discrepancies. And let me for a moment accept his theory
that truthful witnesses will not always agree. Let me accept
it for the moment. Now what would wo expect? One would
expect that some of these witnesses might have said the left,
some would have said the right portion of the mouth was injured,
but what do they do? One and all, they pointed out and they
swear in two Courts of law, that they saw that it was the left
portion, whereas, in fact, it could not have been the left
portion. It was the right portion of the mouth which was
partiellv destroyed.

This is what the Doctor says:2"The upper and lower
lips were missing. from below the right nostril in a semi-circle
round the right edge of the 1lip to the middle of the lower
lips"

HIS LORDSHIP: All he said in his report was,"the upper and
lower lip missing from below the right nostril in a semi-
circle". I admit it is an important factor.

MR. GROBELAAR: It is vital, m'lord, in every sense of the
word. He stated it at the very beginning of his evidencs,
M'lord, when hedeals with the cause of death. Perhaps Your
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Lordship méy remember the actual demonstration in Court.
HIS LORDSHIP: No, I didn't make a note of any demonstration.
MR. GROBELAAR: That evidence can be verified from the
stenographer.
HIS LORDSHIP: We'll have to check that up.
MR. GROBELAAR: M'lord, this is my learned friend's manu=-
seript note, he says: "The upper and lower lips were missing
from belaw the right nostril in a semi-circle round the
right edge of the lip ...."

Now, m'lord, let me pause here for a moment in an
ef fort to weigh up the effect of this fundamental and vital
discrepancy. The fact that, without a single exception, no
less than five Crown witnesses swore and demonstrated that
the flesh on the left side of the mouth of the deceased
had been removed, can mean one thing and one thing only.

That is that these witnesses are not honestily endeavouring

to recall what they saw, otherwise there might, perhaps, have
been a divergence of opinion, or recollecticn, but it means
this, that they have either schooled themselves, or they

have been schooled by persons unknown who have one object,
namely the conviction of the accused at all cost, whether the
evidence can be got to square with the truth or with the
escertainable facts, or not. And in my submission, this
point cannot be stressed too strongly.

HIS LORDSHIP: I would have been much happier about their
demonstration if they had said, "Well, it was dark and thers
was confusion and T can;t say exactly." As it was each ons
wes prepared to give an exact demonsiration and then two of
them gave the same, and there were three different
demonstrations.

MR. GROBELAAR: That is so, m'lord, but I would not:set so
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much store on the demonstrations as to the various methods
although they are also important, but also m'lord if these
witnesses have been honest, in my submission, they might
nave saia, el Vo hoe RebehIh U 5 RO LT
which must have been indelibly impressed upon the minds of the
alleged perpatrators. of the crime, and, therefore, they
feel that if they saw it that they cannot sey they don't
remember how, because one witness says two lights were focused
on the head of the deceased when this terrible operation
was performed, other witnesses say that there was one torch
and therefore they realise that it would be almost impossible
to forget the detagils of such a terrible act and it is for
that reason that they come into Court and they swear that
that is how it happened.

Now, m'lord, this evidence cannot but give one a
sense of shock which must inevitably shake one's faith in
the Crown case to it's very foundation.

M'lord, my next point which I wish to meke is this,
In view of the very nature of the act which the witnesses
speak to, they must have a very clear impression of the
performance of this brutal act. And one thing must clearly
stand out in their minds if what they say is true. Theymust
know and they must have seen whether this was what I may call
an ordinary murder or whether it was a ritual murder which
entails the brutal removal of flesh from & person who is
still living, but who has been rendered helpless and defence-
less., There is this vital and fundamental difference
between the ordinary murder and perhaps the removal of
flesh afterwards and the brutal #itual murder which, accord-
ing to judicial cognisance, Your Lordship
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would know takes place by the removal of the flesh from a
living person, and therefore, in my submission, seelng

that the Crown witnesses did not accidentally come upon a
scene of the killing of a person which they did not expect,
but seeing that they had conspired as to probably why this
act should be done, how it should be done and how it should
be carried out, it is for that reason that they cannot be
misteken in their recollection if this was indeed what the
Crown suggests, a ritual murder, they would then all know and
they would all have seen, that the flesh was removed while
the person was still alive, but what is the evidence?

They are agreed at least on this point, they say that he was
dead when his body was carried to the donga.

HIS LORDSHIP: I understand there was one witness who said
while his 1lips were being cut his eyes were cpen. Who was
that?

MR. GROBELAAR: M'lord, that was Molemohi.

HIS LORDSHIP: Well, the Crown cannot discard Molemohi with
equanimity, We don't depend on his evidence, but there it is,
we're entitled to refer to things he has said which other
peop kB haven't said.

MR. GROBELAAR: Yes, that is so, m'lord. Now, m'lord, in the
first place we have Mapeshoane who, although he said that

the intention was first to kill and then to take what was
required, says in his evidence that the death occurred after
the lips had been removed. He says that the deceased expired
immediately after the lips were cut as before that he was
still alive. Then we have Sepélami who states that the dew
ceased's eyes were open and that he was struggling. He also
says after the lips had been removed, then accused No. 2
said: "Now, the first thing we've got to do is to kill this
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man else he will report", and, strangely enough, he is the
only witness who refers to that. Well, it may be that the
others did not hear it, but in my submission that is a remark,
which, if it had been said, would have been heard by everybody,
but it at least establishes this, that Sepalami was certain
that the deceased was still alive; Mapeshoane was certealn
he’was still alive when the 1lips were being cut; Sothi says
that the deceased died after he was throttled and the 1lips
were cut after hzﬁgied; Molemohi seys after he died Ntoane
was ordered to cut the lips.

) The submission, m'lord, which I was to make was this,
thet in view of the careful planning of this alleged murder
end in view of the fact that the witncsses knew what to expect,
and also bccause there was this clear light of one light, per-
haps two, concen‘rated on the head of the deceased while this
operation was being performed, I submit, m'lord, if this had
actually teken place there could not have been this disagree=
ment on this very important poiny as to whether the deceased
was dead or alive when the flesh was removed from his lips.
To the ordinary European as well asto the Basuto, m'lord, there
is a vital difference between the ordinary murder and the
ritual murder. This murder was one thing or the other. The
bulk of the evidence seems to suggest it was a ritual murder
and therefore the witnesses could not have made a mistake on
this point if they had witnesseq this scene. One set of witness-
es could not have said that the man was alive, and the othér

that the man was dead. If flesh is removed from a person who

isstrugglirg in extremis then it is such a revolting act that
one cannolt poscibly forget it, especially if the act is done
under compulsion end against one's will. For that reason, this
evidence strongly suggests that the evidence of the accom=-
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plices cannot be accepted and is very suspicious and
contrary to the general probabilities.

Now, although all the witnesses agree that the
deceased was dead when he was taken to the donga, the medical
evidence discloses that after this very brutal assault, no
evidence of any assault by humean agency whatsoever could be
detected. In dealing with that evidence it is well to
remember what was sald by Mapeshoane. All the other
witnesses agree, in effect, to his version of the nature of
the assault committed on Meleke. Mapeshoane says, "No.4.
used as muchforce as he could. All of us used as much
pressure as we could to kill Meleke as soon as possible."

Now I stress those words, m'lord, "as soon as péssible",

and in my submission it is indeed probable that if there was

an attempt to kill that there should have been an attempt
to'dispose of the deceased as quickly as possible because this
was done on theroad as the witnesses suggest. In view of

that evidence, which is corroborated by all the other witnesses,
namely, that extreme force was used, it is extremely unlikely
end, I subhmi%, impossible, that no marks of violence, of
strangulation or otherwise, were detected on the body of the
deceased. The medical evidence has no doubt,

If great force had been used in strangling the
deceased lthere would have heen probably finger-nail marks on
the neck of the deceased which, the Doctors say however,
depends upon the length of the nails. But, further, they say
there would certainly have been bruises round the neck and
I would Jjust remind Your Lordship of the medical evidence and the
the medical *ex! “ook which has already been referred to which
mekes it abundantly clear that bruises, internal at any rate,
would be inevitable. And Dr.Ogg says,"if a hard grip on the throat
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had been used I would have expected internal injuries." And
he agrees with the passage quoted from Rhode's book on
medical Jjurisprudence.

Now, here again, m'lord, I say that after this
elleged violent strangulation, after the dragging of the
deceased from his horse at a place which is littered with
stones, and the carrying of the body of the deceased down that
hill which is covered with rocks and stones, and bearing in
mind thet it was thrown down 13 feet as deposed to by the
Crown witnesses, if all that evidence is borne in mind it would
seem highly improbable, nay, impossible for the body of the
deceased not to have had any scratches or bruises, and that
evidence is, therefore, inconsistent with natural facts as
we know them. Ageain & very strong reason for rejecting the
Urown evidence.

Then coming to the next point, m'lord, Dr. Ogg says
that he would have expected bruises if the body had been thrown
down a donge 13 feet deep. Here also we must bear in mind what
was said by Hamilton, namely, that it appeared to him that when
this body was thrown into the donge it was probably dry and
that the water collected at’that spot afterwards, After the body
had been thrown there. Which brings out my point, m'lord,
that there hadn't been much rain, only soft rain up to the
time the body was thrown into the donga. The ground therefore
was not very soft in that portion of the donga, end, therefors,
in view of the Doctor's evidence that if the body had been
thrown down he would have expected bruises, the Doctor also
says that if the pcrson is unconscious then bruises would be.
accentuated.

HIS LORDSHIP: There is this point of Hamilton's e.vidence,
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that the blankeis were found awey from the body.
MR. GROBELAAR: Yes. The upper part then of the body from
the waist up to the neck was absolutely uncovered and,
thersfore, there was nothing to break the fall of the
deceased. Therefore, m'lord, that also does not square with
the evidence of the accomplices. The body was thrown down,
according %o Molemohi's evidence, in one of two places, thé
one of which was absolutely littered and eovered with stones,
and in the other place there were also a number of stones.
According to Mepeshomne, it was thrown down a place where
thereare a number of stones, some of them smooth, some of
them rough, and in my submission, if the body had been thrown
there, even contzct with the ground only would have ceaused
bruises, according to the Doctor's evidence, but if there were
,stones then it is even more probable that bruises or abrasions
would have been found.
HIS LORDSIIP: But the Doctor says he doesn't think it was
thrown down at all. He says the condition of the body
wag I think, inconsistent with it having been thrown into
the donga from a distance of 10 to 15 feet.
MR. GROBELAAR: That was put in, m'lord, and I sheall later
on refer to the evidence in detaill. So, according to the
Doctor, his medical science does not allow him to find that
that body was thrown into the donga. He admits, however,
that the body might have fallen into it - that the finding
of the body in that condition is consistent with a fall
while the person was walking, I teke it, or with a fall from
a horse, and I shall deal with that point later.

Then, n'lord, I come to the point which has been
made already. I'1ll just refer to it, namely, that the Doctor
seid unless the 1lip was held away from the gums he would
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expect cuts on the gums. Now according to the itwo versions
of how the lips were cut, namely, the one version by Sothi is
that both of the lips were being held together, and according
to the other version is that one hand only was used and
the knife being inserted at right angles and then being
brought‘round. That was Mapeshoane's evidence. Sothi polnted
the same way. Now, m'lord, I don't care for the moment which
of thosetwo versions one accepts, at any rate the Doctor
says thet unless the lip: was held away from the gums he would
have expected an incision on the gums and it would have been
clearly visible at the time when he inspeted the body, within
two and a half days after the alleged murder had been
committed.

Now, m'lord, it is easy to see that if the 1lip
is held away and the cutting tekes place and not much  is
removed, then it is possible, as the Doctor says, that you
mey not have an incision on the gums, but, m'lord, if in the
evening when it is raining, when it is dark, when time is
of the essence, when the persons are in a hurry to get away
and to avoid detection, if one hand is used and a soqt of
semi-circle is made at right angles to the gums and én a
point which must inevitably come in contaect with the gums
and this is forcibly done, it is inevitable that the gums
would have been injured in that operation. It is humanly
impossible for the gums not to have been injured.
The time of the sexamination wes so shortly after this, yet the
Doctor says," I would have expected to find signs §f that
hed Been done." Again, m'lord, it shows that the Crown
witnesses speak to things which are humanly impossible, not
only improbable, but impossible.
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Now I say it is of the greatest importance that

no cuts on the gums were discovered. The next point is that
Dr. Ogg says that in spite of the closest examination he
found no evidence that the lips were cut at all. And he

says that the injuries were probably ceaused by crabs. Now
this again, m'lord, is a very important fect, that the Doctor,
although he examined this body with a view to ascertaining
whether the lips had been cut in a supposed ritual murder,

we teke it, in spite of the closest examination to that end,
he says that he found nothing to indicate that there had been
any cutting at all. So even the cutting is not established
by the medical evidence., Onthe contrary the medical evidence
is negative on this point, and the Doctor says, "all the injuries
are probably caused by crabs." Now, m'lord, if at this atage
of the history in Basutoland, and I "think one can take that
into consideration ....

HIS LORDSHIP: The Doctor 8ays," I cannot state that the 1lips
have been cut."
MR. GROBELAAR: Yes, that is so. My learned friend didn't\
quote the remark fully yesterday when he seid that the Doctor
did not find anything inconsistent, the Doctor said, " I find
nothing inconsistent, except that I find no evidence of
cutting." 8o Your Lordship sees that the evidence does not
support the Crown. On the contrary the evidence is against
the Crown version.
HIS LORDSHIP: He says, " I definitely formed the opinion at
the post mortem that the injuries were catnised by crabs. The
injuries I saw arneared to be by crabs. I can't rule out
that some portion had been removed, I found no evidence there
of any sort."
MR. GROBFLAAR: Yes, he can't rule it out but he said he

gund no evidence thereof. And my submission is then, m'lord,
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that if the evidence of the accomplices is to be accepted,
that the assaults as described by them were committed on the
deceased and that they did dispose of the body in the manner
indicated, then, inMiy submission, they executed this assault
w?th e skill and cunning which no Harley Street speciallst
could emulate, however hard he tried. Let us imagine that
some surgeon is asked to remove the lips under those conditions,
or thet soms criminael expert is asked to strangle a person
and lat uws take it that the body has to be removed under those
circumstances and to be dumped into the donge under those
conditions, it is inconceivable that some mark or other wouldnot
have been left. We have the strangulation with the greatest
violence but without bruises. We howe *he cuts on the lips
without any discharge of blood - the point of blood I shall
not deal with again, it has been adequately dealt with by my
learned friend.
HIS LORDEHIP: Did they all say there was no blood?
MR. GROBELAAR: M'lord, they all say no blood was pressed out
of the wound and that there were no drops of blood. And there
was one witness who said a little blood "oozed" out.

L In my submission, in view of the evidence, m'lord,
it is evidence of such a nakurc thuot micually corregp. rates
the Crown case and which, in this case, is entirely contrary
to it. It would be extremely dangerous, mflord, for any
person to accept the evidence of the accomplices in view of
the fects derosed to by them. May I just briefly refer to
the evidence of Dr. Ogg. In the first place, Ifve already
referred to the cutting of the lips and he pcints out te
tip of the ~eft nostril abraded irrsgularly, probably due
to crabs. He finds abrasions on the left leg due to crabs.
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On the midsternum, abrasions due to crabs. The right leg
also abrasions due to crabs. The eyelids had been super-
ficially removed.....the skin had been removed...this was due
to crabs. Now, in view of all this, m'lord, doesn't it
show that all the injuries were probably caused by crabs
mnd he has had an extensive experience of demage done by
crabs. In regard to the cause of death, he says the river
sand definitely suggests that death was due to drowning
end he says to Mr. Thompson's :" If the Crown says a knife
had been used to cut, was there anything inconsistemt in
your finding?" 4And the Doctor replies;" No, except that I
cannot state that the lips had been cut." And I've already
made the remark that the Doctor said if the object had been
not to strangle but to prevent him from crying out, then
would you expect signs, the answer was in the negative.

The Doctor says he was told foul play was suspected;
that he looked for evidence of assault or unnatural way in
which the death of the deceased was caused, and he says:"I put
it merely as a possibility that the 1ips may have been cut
and the crabs eaten the lips afterwards. There is no direct
evidence that a knife was used. If the deceased had fallen
and cut his 1lips, the crabs would have gone for that part
first. There were no signs of an assault by human agency
on the body. The condition of the body was inconsistent
with an assault having been committed. The cause of death:
I have no doubt that death was due to drowning."

Yesterday my learned made a faint attempt to discredit

the ggctor on this point, namely, as to the cause of

deatH; but the doctor says, " I have no doubt that death was
due to drowning." He said the lungs were blgger than usual
due to water. Then further, " I found no positive evidence
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that the deceased hed been assaulted." "If foéree had been
used with the intention to kill, would you have expected to
find signs of throttling? -- Yes by fingernails and brulses
of the tissues." The witness agrees with Rhode's Interna

at page 155 and he says, " I would have expected bruises and
abrasions." " Don't you consideij&he force had been applied
there would inevitably have been bruises and ebrasions?"

And the answer is, " Yes", M'lord, could we expect to find
stronger evidence than that? He says the dissection must
reveal well marked bruises, and he did dissect the necke.

" If the lips8 were not held with fingers I would expect the
gums to be cut." " If the body had been thrown from a height
of 10 to 15 feet before drowning, would you expect bruises
to be found on the body?" " I certainly would expect to find
bruises. The condition of the body is inconsistent with it
having been thrown that distance." Now, m'lord, that is
absolute evidence whether there were stones or not, the
Doctor finds it improbable to accept the Crown evidence.
And, " the condition of the body 1s inconsistent with s sharp
instrument having been forced into the throat at any timse.
The injuries are all consistent with the deceased having‘
fallen from a horse." I shall deal with that point later,
m'lord. Then the Doctor says, " I ﬁould expect bruises in
the connective tissues, underneath the skin side of the neck
if a feir amount of force had been used." Now, in this case
it wasn't a fair amount, there was the utmost amount of
force used. This is quite apart from fingernails or finger
marks and he says, " In epilepsy you may have a fit and not
another for years and years afterwards." I shall deal With
that point later in trying to suggest how the deceased met
his death., And the Doctor also says that usually in ritual
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murders more flesh is removed from t@e body, althoﬁgh I must
be fair and refer to the fact that incertain cases, he says
that only blood was removed, but in this case there was not
even blood m'lord, so seeing there was no blood, the inference
is that other- parts of the human anatomy would have been
removed,

Now, to finish off this evidence m'lord, in my
submission it is quite improbable that the deceased could
have lost his way - I shall deal with thet submission later
in regard to the way in which the death could have occurred =
but it is utterly impossible for the death to have occurred
under the circumstances described by the Crown and especlally
too, if we have regard to the absence of biood - which point
was covered by my learned friend yesterday and which I shall
not deal with again. But, m'lord, in regard to the eating
away of the lips by crabs, as the Doctor suggests, is it
improbable that, seeing that the corner of the mouth is re=-
garded as a tidbit by crabs, these crabs oould not have
started in the corner of the mouth and could then have aten
some of the one side and some of the other and that in a
natural way the 1lips could have been eaten away like that?
But I have yst another submission and it is this; m'lord is
it not possible that in the way the deceased fell - it is saild
that he fell on his right arm-one part of his mouth was either
protected by his hand or his arm, or that the one part was
covered up with mud or so firmly pressed ageinst the gpound
that it was only the other portion which was accessible to
the crabs. M'lord, that is a theory which is indeed very
probable and which we must consider in explaining the eating
of only portion of the lips. The Doctor says that, according
to the evidence seen by him, the damage
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was done by crabs, and, if we bear in mind that the body

could have fallen in such a way that the right portion of

the mouth was not acocessible to crabs, then we have the

whole explenation, but we need not go so far, m'lord. We

have the evidence of the doctor that the injuries were due

to crabs, that there were no signs of cuts and that is, there-
fore, sufficient for the purpose of this case.

M'lord, I propose now to deal with certain incon-
sistencies in regadd to the first evening, namely, the evening
of the conspiracy - the Wednesday night., Of this conspiracy
m'lord, there is the direct evidence of only one witness,
namely, Mapeshoene, but it is sought to bolster up his evidence
by the evidence of Ntsane and Makhetha who testified that
they were taken to one of Chief Gahashane's houses where
Maloi left them for a long time and when Maloi returned he
told them about a meeting mentioning the names of certain
conspirators who were alleged to have been present. Now both
Ntsane and Mekhethe state that it was clear from what Maloi
told them that he knew nothing about the plan to kill a person
before he called them and that he obtained the instructions
at the meeting attended by him while they were waiting for
him, near one of Gabashane's houses. On the contrary, m'‘lord,
Mapeshoane's evidence entirely destroys this sersion of the .
alleged conspirecy, or perhaps I should say that this account

of the conspiracy destroys Mapeshoane's version,because he
said that Sankatana was sent fogj%gile he was alleady in the
Khohlong, and he caid that Sankatana went and brought Malol
after a short while. Now, M'lord, these two versions are
entirely contradictory and seeing that the conspiracy is a
very important portion of this case,if the only'witnesses who

speak to this conspiracy ...
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this comspiracy destroy each other and if their evidence

is mutually inconsistent and contradictory, then the Crown
fails to prove the very portion of its case whieh is very
important, and what is more, it ratBer shakes one's faith
in all three of these witnesses, Mapeshoane as well as the
others, and onedoesn't know whichof those witnessas to believae.
The effect of this evidence 1s, that Mapeshoane's S§ory of
the conspiracy on the Wednesday night told with suQh vigour
and apparent conviction falls to the ground as this and the
Crown's story are mutually inconsistent and destruetive of
each other. *

Now we come to the next point, namely, the evidence
in regard to the killing. 1I've dealt with that already and
shown that the wiinesses knew what to expect as.they say and
for that reason, if one gets two versions of the killing
one a ritual murder and the other an ordinary murder and
removal of flesh afterwards, that also shakes the credence of °
the Crown witnesses.

The next point is the time when the conspirators
are alleged to have started on their mission that evening to
go end kill Meleke, Now, m’lord, in my submission, if a
number of people gzt together by design whether it is to go
to a political meeting or to a social function or anything .
such as, let us say, a surprise party if they have got to
go to the house of someone, then one remembers it, one
remembers where ithe party got together, even such an insignifie
cant event as the coming together with the object of going to
a political meeting or to have a social evening together, it
is remenberzd for months and months afterwards by the people
who took part in it. But, if we have, as is alleged by the
Crown in this case, the coming together of people who are
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dragged to a place %o do a thing which is abhorrent to
them and a thing which they are compelled to do because
they are in the power of their Chiefs, then, m'lord, it
is impossible to conceive that they would not remember the
time when this coming together took place. Now, what have
we? Nothing but divergencies and discrepancies. Sothi says
that he was feeding his horse when he was called and he says
thet he fed his horse at the usual time. He generally feeds
his horse at sunset and he did so on that day. He says that
he was called at dusk, just after sunset. He even says that
when the killing started, it was still light. He says 1t was
just after dark. Now how can one square that evidence with
the evidence of Molemohi who says it was nearer midnight.
Sepalami says it was very late at night and he'd come back
from an evening which he had spent with Manerio. Meapeshoane,
on the other hand, says that it was Thursday, 8 o'clock. If
one looks at the Preparatory, it is clear that there he
positively states it was eight o'clock and he ®ys he hadn't
gone to bed. Then, m'lord, there is another discrepancy.
When we come to how the witnesses were brought together, we
find that Mapeshoane seid that he was instructed to fetch
Sepalami ané No.9. Regard may be had to the Preparatory
Examination, he says, " I called these two men and they came.
When I returned with these two men the other accused were all
standing behind the hut of No.4." So this is the picture
which he paints. But, m'lord, what does Sepalami say?
Sepalami says that he came back from his lady friend late at
night and that he walked into this party and he saw the group
and when he came near the group he saw Mapeshoane leave the
group. Mapeshoane left the group and Mapeshoane walked in a
direction ~ not of the
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house of Sepalami - but in an opposite direction, and then
Mapeshoane spoke to him and he Jjoined the group. Now,
m'lord, how did this square with the evidence of Mapeshoene
in the Preparatory where he said, " I was told to get No. 9
and Sepalami. I went and fetched them and when we came along
the others were already in a group standing behind the house
of Makione." An entirely inconsistent version.

Then the next inconsistency is the meeting place
and the starting point of this perty. It is true that most
of the other witnesses make Makione's house the gathering
place and here too, I say, that this is a point on-which their
memories could not have failed, The parties must have known
where they started from, where did they begin. Now, what
evidence have we? Again inexplicable discrepancies. Sothil
says Makione called him when feeding his horse and " we
went to Davidis place - we went in the direetion of Fusi's
and at first there were just myself and No.4 as we went out
of the village." 8o when they left the village there were
only two of them. Makione's house is in the village. He
said, " Jjust the two of us walked along and we met some persons
at David's place. No.10, No.6, No.5, No.7 and N>. 9," and he
mentioned the others. So it is quite clear, if Sothi is to
be believed, that he and Makione were the only ones who walked
as far as David's place which is hundreds of yards away from
the village. Now, could Sothi have possibly forgotten a thing
like that? But, m'lord, this is not the only time that he says
80. He made the same statement at the Preparatory and my
submissicn is therefore that 1f these other witnesses give
entirely a different account of this historic beginning of
that fatal march, then one doubts the veracity of these

witnesses and their intention.
TEA ADJQOURNMENT.

ON RESUMING:
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ON RESUMING:

MR. GROBELAAR: I have a few more points to make. I dealt
with the discrepancies up to the place where the parties met,
when this party got together. May I refer Your Lordship

also to the Preparatory where Molemohi said that he went

with No.4 to a meeting held outside the village and the same
is said by Sothi, but on the other- hand, all the other
witnesses say that the meeting place was behind Makione's
house. Now how can one possibly be mistaken. There couldn't
have been an honest endeavour to recollect what happened.
This only shows that the whole matter is trumped up and if

it had been real, the discrepancy is inexplicable. Then
inregard to the march to Fusi's, it is strange that in the
Court below, all the witnesses merely refer to this march to
Fusi's as having taken place on the road, it was only Sepalami,
in the Court below, who indicated that some of them went along
a path, but all the others - if one reads their evidence =
say that they merely walked along the road.

Whereas now, we have Sothi saying that they kept on the

road all the time, the car in front, the two parties behind
the car, and in that way they walked along to the scene of
the crime., The improbaebility of Chief Bereng walking has
already been referred to. And, m'lord, that is as improbable
as if e would have a prince or a princess going to.a con-
vivial party and walking for two miles while one of the

cther members has a car at his disposal. It is equally
improbable, m'lord, especially as Chief Bereng was a guest

at the house of Chief Gabashane. And in addition to that

we know that his foot is bad - we noticed the other day that
he couldn't walk at the inspection in loco and Your Lordship
will not regard that as mere pretence. He genuinely could

/not walk,
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not walk.

Then the next improbability is, m'lord, how could
these people know that the murder would take place at Fusi's
or near Fusi's. There are numerous villages - thereis
David's village, Seoka's Village, Pheka's village and clusters

of hoises all along this road. How could the party when they

stert two miles away, say this is going to happen at Fusi's
place. The men wasn't tied down. He was coming from the
opposite direction, and strangely enough, this alleged
murder took place directly opposite Fusi's. Doesn't that
also show the improbability of the Crown evidence?

As to the killing, now on that point, m'lord, as
to how this throttling happened, there could have been no
difference of opinion or recollection if there was un event
which did take place, but what have we? Molemohi shows how
it was done - he stands astride the man leaning forward
pressing with all his might. Now, m'lord, that would have
been indelibly impressed ﬁpon the minds of everybody, yet
we geb Mapeshoane who in the CQourt below gave a demonstration
of how he stood on the left hand side of the deceased, and
here he stands on the right hand side. Now, m'lord, one
cennot assume that an officer so experienced would make a
misteke of that kind and his summary of the evidence agrees
with the recollection of everyone who is here in Court.
Therefore I say if he did it, he could not possibly have
for-gotten now whether he leant this way or the other and
precisely how he stood when he committed this brutal crime.
And the time of the death - I've already shown the discéepancies.

We come to the next point, namely, the carrying of

the body. Now here again, if the event had taken place, I

submit it is indeed iiprobable thet some members of the

. /pariy should



- 778 =~

party should carry the body shoulder high. It must be a
gruesome thing carrying a body and a body that has been
mutilated at that and one would be afraid probably of blood
being spilt - the whole thing is abhorrent, carrying a body

. that you have Jjust murdered. You would remember it. But,
m'lord, we have some witnesses saylng it was carried shoulder
high, others that it was suspended.

Then coming to the disposal of the body, that is
perhaps the strongest improbability. M'lord it is indeed
lucky that an inspection in loco was held. It was not held
at the instance of the Crown, the suggestion came from us
and it was very nearly abondoned. But, m'lord, I submit
that if the Court had not seen the terrain of this alleged
murder, very valuable information which may have a vital
bearing in this case would not have been available to the
Court, and it is very fortunate and in the interests of
Justice that Your Lordship and the Assessors should have
seen this place, the nature of which is such that one cean-
only imagihe that the two arch conspirators, Nos. 1 and 2,
had designed not only to have a ritual murder, but they wanted
all those who took part in it to go down that perilous
journey and to destroy themselves while they were disposing
of the bodys Ofcourse in doing so they would only have
called upon them the further investigation of the police
and the whole matter would have been broadcast, but, m'lord,
1f one bears in mind the nature of this terrain, the ledge or
bank along which Mapeshoane says they walked in utter
‘darkness after the fall of rain, and this ledge of 40 feetl
between two branches of the donga is at certaln places two
to three feet wide, it is indeed a miracle that the whole
lot of them didn't tumble down with the body of the Qeceased.

v

/We might
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We might have had a number of people losing their lives

that night, but for an inexplicable miracle. And it isv
nothingless than a miracle that, without the assistance

of any light at all, those persons should have been able to
deposit the body in the place where they said they did leave
it. I don't know whether it is place No. 1, No.2, or No.3 =
I don't care which., And, m'lord, it is inconceivable that
that could have happened. It is impossible that such a perfor-
mance could have taken place and what is more, if the perty
knew the place why would they have gone in the middle of that
bank instaad of just dropping the body in from the side?
M'lord, is there any explanation of that? This is within

two miles of the residences of most of these people. Now,
why should they have gone in and risked their own lives and
gone on to that precipice, perhaps they didn't know it was
that place, they would have tupbled Adown and there would have
been many mishaps on that perilous journey. One only needs
to heve seen the place to realise how impossible it is for
the events to have teken place in the way that the Crown
witnesses say it did take place. That would?ﬁgge been
stranger, M'lord, than the absence of marks, under ths
civcumstances of violence described by the Crown.

My conclusion is, m'lord, that on the Crown evidence,
in view of the inherent improbabilities and the unreliability
of the witnesses, especially Molemohi, it is very fortunate
that by the merest chance we were able to demonstrate that
this witness is unreliable. We don't know how msny others
might have made such inconsistent statements, it is merely
because of the instructions given to the Doctor and that these
instructions were recordad by
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the Doctor that we were able to discover that, but for that
accident, we would never have been able to demonstrate that
Molemohi was an absolutely unreliable witness and if we had
access perhaps to further statements, who knows what else
might still be discovered, M'lord, I leave the point there,
I only say this, that it is fortunate, very fortunate, and in
the interests of justice, that we couid demonstrate , not
only show, that Molemchl was an unreliable witness, and 1f we
know that one of the Crown witnesses is capable of fabricating
an assault of that brutal nature, why cannot he fabricate
more? And if he can fabricate that why cannot the others?
M'lord that is the answer to my learned friend's suggestion,
'why should this happen! If one of these witnesses
admittedly told such a convincing lie that a lot of trouble
was gone to after the body had been buried for months, then
certainly m'lord it is easy to see that if one can do it

why could not the others have done so.

Coming to the Defence, we have the witness Titimus
who stood there four square with e bland open face, as Your
Lordship will recollect, excellent demeanour if I may say soy
and not being shaken a bit . in cross-examination. There was
Chief Bereng, calm, gquiet convincing, meeting every point
showing that this sinister suggestion about buying the
clothes was a mere camouflage was nothing but a mean slander
suggestion and unnecessary belittling of his character. He
showed that he had a lawful purpose %o go there, he was visite
ing a friend who had already visited him and he had certain
business to perform. For that reason, m'lord, I submit,
without going further into his evidence, that he gave
explanations in a reasonable and satisfactory way and

that his evidence cannot be doubted. The same epiies to
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Mo jeutu and we have this, therefore, that Your Lordship
had three witnesses whose demaanour was excellent, who
were not shaken at all, whose stories were not inherently
1mprobaﬁle and, from the nature of their occupation at the
time, they could not have further evidence available to
prove an alibi. Under those circumstances, m'lord, I apply
the remarks of the learned Judge in Ndhlovu's case that if
their explanation that they were not there can reasonably
be true - if there is a reasonable possibility of it being
true~ then the Court must discharge them. And they are
entitled therefore to their discharge.

M'lord, I cennot refrain from referring to the
request by my learned frieqd that the cross-examination of
Chief Bereng should stand down. Is it not another indication
of things that might have happened as with Molemohi? For
very good reason, my learned friend thought he had information
at his disposal which he wanted to investigate. Well
this case has been going on since March and there is no reason
to suggest that he could not have investigated every channel
of his information, yet at the last moment something was
probably thrown out and it was thought "there is something
else we can tie round his neck" and my learned friend cross.
exemined him and in vain m'lord I scanned his questions,

I examined them, I weighed them up in order to ascertain
which was the question in ragard to which the information was
ascertained the night before. There was not a tittle of
such evidence that there was anything new came to light.
Agaln, evilhhispers that were probably going around, and
suspicions such as this case is founded on.,

On these groumds then, m'lord, I submit that the

Crown has not made ouk a case, that even on the balance of
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probabilities the case for the Defence is very much stronger
and that the accused are entitled to their acquittal.
Perhaps I may say just a word in regard to my learned
friend's contention,'why should this heve happened'. We've
already submitted that it is possible that these accomplices
may have been in it and that they are now just giving the
actors other names. There is one suggestion. Further,
m'lord, the possibility is not excluded that the deceased
might have lost his way that night, that he might have
fallen from his horse -~ the Doctor says the evidence 1s
consistent with a fall from his horse =~ that he might have
been stunned in the fall, he might have had an epileptic
fit and he might have fallen in the donga, and it is for that
reason there are no bruises found on him. Then the
question is put, "but the fact these articles were found near
the body suggests that there were foul means employed."
M!'lorcd, on the contrary, assuming?ggat these conspirators wanted
to plent the hat and the boot at a place where it would be
convenient for their theory of accident,then why should they
in their endeavour to cover up this crime have teken the hat
and the boot from the bottom of the hill with the intention
of leaving them near the body of the deceased andthen drop
them en route. It is ridiculous. It is futile to make such
a suggestion and the suggestion destroys the case put up by
my learned friend. On the contrary, M'lord, my suggestion
is much more reasonable. It is only suggestion ofcourse,
that when the body was carrisd down, the boot might have
slipped off and the hat might have slipped off and it might
have been carried there by somebody else, by some of the young
natives about, or dogs might have
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interfered, or in any other way. The body might have been
carried therqhn other circumstances, not those suggested by
the Crown, and in that way the articles could have been

found at the place where they were found. In regard to

the saddle, the girth was not even broken. It may be, if

the assault had taken place in the way described by the Crown
that something might have happened to it, but the fact that
nothing happened to the girth may go to show that the dewmased
was weary and he might have got off his horse, he might have
teken the saddle off, we don't know in what condition the
girth wes found when it was discovered the first time, and
for thet reason, m'lord, the finding of these articles is

not et all inconsitent with the theory, or the suggestion

by the Defence, that the death did not take place as the

res ult of violence. A4s to when facts can be inferred from
other facts, namely, the kind of argument that my learned
friend is using now that the finding of these articles is
inconsistent with a natural death, I would refer to the case

of Rex vs. Blom (A.D. - 1939 - p.188) and in that case, m'lord,

it is said that if the proved facts are consistent with
innocence then the Crown cannot convict, and the proved
facts in this regard afford such flimsy evidence that one
cannot, on those admitted facts alone, infer there must have
been a murder or that the accused must have taken part in it.
The admitted faclts are perfectly consistent with an innocent
explanation, and if they are, then it is either for my
learned friend to suggest that the finding of these articles
indicates but one thing, namely, that there was the killing
of the deceased by violence and that the accused, in thils
case, were the parties who were responsible for that death.
On 21l these grounds, thén m'lord, and also adopting the
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argument of my learned friend, my submission to you is,that
not only is there a very strong and well-founded reasonable
doubt as to the killing of the deceased by violent means,
but there is the strongest doubt that the accused were
responsible for that crime, and on the balance of probabilities
even the Court must find that the facts deposed to by the
€rown are so improbable that the Defence is so sound and so
strong that it cannot be rejected and on those grounds,
I ask you m'lord, to acquit the accused - I only speak for
thrse of them - of the crime with which they have been
chearged.

Mey I thank you for the indulgence and may I
thank you for your patience in sitting early end late in

order to accomodate us, M'lord,

COURT ADJQURNED.
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