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BETWEEN 
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LIMITED 
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THE ROYAL BANK OF CANADA 

COMPANY, 
(Defendant) Appellant 
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RECORD OF PROCEEDINGS. 

No. 1. 

Writ of Summons. 

IN 'l'lIE SUPREME COURT, KING'S BENCH DIVISION. 

Between : 
THE ROYAL BANK OF CANADA Pl,aintiff 

and 
THE PORT R OYAL PULP & PAPER COMPANY, LIMITED - Defend,ant. 

(L.S.) 
EDWARD THE EIGHTH, by the Grace of God of Great Britain, J reland, 

10 and the British Dominions beyond the Seas, K1 '"G, Defender of the Faith, 
etc. 

To Port Royal Pulp & Paper Company, Limited, a body corporate 
under and by virtue of the laws of the Province of New Brunswick : 

\VE COMMAND You, that within ten days after the service of this 
Writ on you, inclusive of the day of such service, you do cause an appearance 
to be entered for you in an action at the suit of t he Royal Bank of Canada, 
a duly chartered bank; 
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In the 
Supreme 
Court of 

S ew 
Brunswick 

(King's 
Bench 

Division). 

No. 1. 
Writ of 
Summons, 
22nd Febru
ary, 1936. 



In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
Bench 

Division). 

No. l. 
Writ of 
Summons, 
22nd Febru
ary, 1936-
continiied. 

2 

AND TAKE NOTICE that in default of your so doing, the Plaintiff may 
proceed therein, and judgment may be given in your absenr.e. 

WITNESS the Honorable John B. M. Baxter, Chief Justice, this twenty
second day of February, in the year of our Lord one thousand nine hundred 
and thirty-six. 

(Sgd) HANSON, DOUGHERTY & WEST. 
Plaintiff's Solicitor. 

(Sgd) SMITH 

N.B. This Writ is to be served within twelve calendar months from the 
date thereof, or, if renewed, within six calendar months from the date of the 10 
last renewal, including the day of such date, and not afterwards. 
Endorsement. 

The Plaintiff's claim is for damages for wrongfully depriving the 
Plaintiff of certain pulpwood of the Plaintiff, which the Defendant converted 
to its own use. 

The Plaintiff also claims against the Defendant for the price of certain 
goods and merchandise sold and delivered to the Defendant under a certain 
contract in writing, dated the twenty-sixth day of April, A.D. 1934, made 
between one Ewart C. Atkinson and the Defendant, and assigned by the 
said Ewart C. Atkinson to the Plaintiff. 20 
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No. 2. 

Amendment to Endorsement of Writ of Summons. 

IN THE SUPREME COURT, KING'S BENCH DIVISION. 

Between: 
THE ROYAL BANK OF CANADA 

and 
Plaintiff 

In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
B ench 

Division). 

No. 2. 
Amendment THE PORT ROYAL PULP & PAPER COMPANY, LIMITED - Deferulant. to Endorse-

ment of By consent of Counsel for both parties hereto, IT IS AGREED that the Writ of 
endorsement on the Writ of • ummons issued herein on the twenty-second Summons, 

10 day of February, A.D. 1936, be amended to read as follows:- 27th Febru-

The Plaintiff's claim is for damages for wrongfully depriving the ary, 1936· 
Plaintiff of certain pulpwood of the Plaintiff which the Defendant converted 
to its own use. 

The Plaintiff also claim against the Defendant for the purchase price 
of certain goods and merchandise sold and delivered to the Defendant under 
two certain contracts in writing, one made between New Lepreau, Limited, 
and the Defendant, dated the thirty-first day of October, 1933, which with 
the consent of the Defendant was transferred by New Lepreau, Limited, 
to one Ewart C. Atkinson ; the other dated the twenty-sixth day of April, 

20 1934, made between the said Ewart C. Atkinson and the Defendant, and 
both assigned by the said Ewart C. Atkinson to the Plaintiff before action 
brought. 

Dated this 27th day of F ebruary, A.D. 1936. 

(Sgd) HA SON, DOUGHERTY & WEST. 

Plaintiff's Solicitor. 
(Sgd) 1-:

1ANFORD & TEED. 

Defendant's Solicitor. 

All 



In the No. 3. 
uprerne 

Court of Statement of Claim. 
New 

Brunswick lN THE SUPREME COURT, KING'R BE~CH DIYISION. 
(King's 
Bench Between 

Division). THE ROYAL BANK OF CANADA Plrtint(fj 

No. 3. 
, tatement 
of Claim, 

and 
PORT ROYAL PULP & PAPER CoMPA- Y, LnnTED J)efendant. 

17thMarch, Venue York. 
1936. STATEMENT OF CLAIM. 

1. The Plaintiff alleges that on or about the thirty-first day of October, 10 
A.D. 1933, the Defendant entered into an agreement in writing with New 
Lepreau, Limited, a body corporate under the laws of the Province of New 
Brunswick, for the purchase from said New Lepreau, Limited, of from one 
thousand to four thousand cords of draw shaved or rossed spruce and fir 
pulpwood, to be cut from certain land. owned or controlled by the said 
New Lepreau, Limited, situate at New River in the Province of New 
Brunswick, to be delivered to the said Defendant at Fairville, in the 
Province of New Brunswick, at or for the price or sum of S6.50 per cord 
F. 0. B. Fairville. 

2. The Plaintiff says that subsec1 uently, to wit, on or about the first :W 
day of March, A.D., 1934, with the consent of the Defendant, one Ewart C. 
Atkinson was ubstituted in the said Agreement for New Lepreau, Limited, 
the said Ewart C. Atkinson being the President of New Lepreau, Limited, 
and owner af a majority of the capital tock of said Company. 

3. The Plaintiff further allege that the aid Ewart C. Atkinson, in 
order to finance the pulpwood operation under the said agreement or con
tract, applied to the Plaintiff on or about the twenty-fourth day of January, 
A.D., 1934, for a revolving line of credit, notice of his intention so to do 
having been given by the said Ewart C'. ~tkinson on or about the twentieth 
day of January, A.D. 1934, and registered with the Assistant Receiver :->o 
General at St. ,Tohn, N.B., on the twenty-second day of January, A.D., 1934, 
and at the same time gave to the Plaintiff security on the said pulpwood 
to be cut under the said agreement with the said defendant under the 
provisions of Section 88 of The Bank Act, to secure the said Plaintiff against 
any and all advances made or to be made by the Plaintiff to the said 
Ewart C. Atkinson in connection with the operations under the said 
agreement or contract. 

4. That by assignment in writing b aring date the tenth day of March, 
1934, the said Ewart C. Atkinson assigned and transferred to the Plaintiff 
a ll moneys, claims, rights and demands that he, the said Ewart C. Atkinson 40 

was entitled to under the said agreement or contract, for the purpose of 
further securing the said Plaintiff again t advances made or to be made 
by the Plaintiff to the said Ewart C. Atkin on under the said agreement or 
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contract, and a copy of said assignment wa delivered by the Plaintiff to 
the Defendant on or about the sixteenth day of March, 1934. 

5. That on or about the twenty-sixth day of April, A.D., 1934-, the 
said Defendant entered into another contract or agreement in writing with 
the said Ewart C. Atkinson, for the purchase by the Defendant of ten 
thousand cords of peeled spruce and fir pulpwood, to be cut from lands 
owned or controlled by said Ewart C. Atkinson in Charlotte County, in the 
Province of New Brunswick, to be delivered by the said Ewart C. Atkinson 
to the Defendant at Fairville, in the Province of New Brunswick, at or for 

lO the price or sum of $7.25 per cord F. 0. B. Fairville, N.B. 
6. That by assignment in writing bearing date the twenty-sixth day 

of May, 1934, the said Ewart C. Atkinson assigned and transferred to the 
Plaintiff all moneys, claims, rights and demands that he, the said Ewart C. 
Atkinson, was entitled to under the said last-mentioned agreement or 
contract, for the purpose of further securing the said Plaintiff against 
advances made or to be made to the said Ewart C. Atkinson by the Plaintiff 
under the said agreement or contract, and a copy thereof was delivered by 
the Plaintiff to the Defendant on or about the seventeenth day of July, 1934. 

7. That on or about the sixteenth day of July, A.D., 1934, the said 
~O Ewart C. Atkinson made a further application to the said Plaintiff for a 

revolving line of credit to assist him in his pulpwood operations under the 
said agreement or contract, and at the same time gave to the Plaintiff 
security under the provisions of Section 88 of The Bank Act, on the said 
pulpwood to be cut thereunder, to protect the said Plaintiff against any 
and all advances made or to be made to the said Ewart C. Atkinson by the 
said Plaintiff in connection with the said operations under the said contract 
or agreement. 

8. That between the twenty-fourth day of January, A.D., 1934, and 
the- eleventh day of January, A.D., 1935, the said Plaintiff advanced to 

30 the said Ewart C. Atkinson in connection with his said pulpwood operations 
under the said two contracts or agreements, the principal sum of S8,000.00 
at the times and in the manner as hereinafter set out, which said advances 
are represented by promissory notes of the said Ewart C. Atkinson made 
and given by the said Ewart C. Atkinson at the times and for the amounts 
of each advance, as and when th,e same were made, as aforesaid, each note 
being payable to the plaintiff on demand, and bearing interest at the rate 
of seven per centum per annum from the date thereof until paid, all of 
which said promissory notes are due and unpaid. 

9. That the said Ewart C. Atkinson cut and delivered to the said 
W Defendant under the said two agreements or contracts hereinbefore referred 

to, 6005.43 cords of pulpwood, but the Defendant did not pay the purchase 
price therefor or any part thereof to the Plaintiff, and there is due the 
Plaintiff thereon from the Defendant the sum of 58,366.66, being the amount 
of the moneys advanced as aforesaid by the Plaintiff to the said Ewart C. 
Atkinson under the said agreements or contracts, together with interest 
thereon. 

In the 
Sitpreme 
Court of 

lfeu• 
Brunswick 

(King's 
Bench 

Division). 

TO, ;3, 
Statement 
of Claim, 
l 7th March, 
1936-con
tinued. 



In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
Bench 

Division). 

No. 3. 
Statement 
of Claim, 
17thMarch, 
1936-con
tinued. 
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10. In the alternative the Plaintiff says that during the months of 
November and December, 1934, and between the first day of January and 
the last day of July, 1935, the D~fendant wrongfully deprived the Plaintiff 
of 6005.43 cords of pulpwood cut by the said Ewart C. Atkinson under 
the said agreements on contracts hereinbefore referred to, by removing the 
same to the Defendant's Mill at Fairville in the Province of New Brunswick, 
and converting the same to its own use without the consent of the said 
Plaintiff, which said pulpwood was at the time of said taking and converting 
the property of the Plaintiff. 

11. The Plaintiff claims damages against the Defendant for the said 10 
wrongful taking and converting of the Plaintiff's pulpwood by the 
Defendant, as aforesaid, in the sum of $8,366.66, being the principal amount 
and interest on the advances made by the Plaintiff to the said Ewart C. 
Atkinson under the said agreements or contracts hereinbefore referred to, 
and represented by promissory notes of the said Ewart C. Atkinson 
hereinbefore referred to. 

1934 
July 

Aug. 

Aug. 

ept. 

Oct. 

17 

24 

28 

2 

4 

13 

24 

29 

31 

11 

14 

18 

9 

26 

31 

Particulars 

To amount of principal of promissory note ~1,000.00 
To interest on do. to Feb. 24, 1936 41.03 20 
To amount of principal of promissory note 1,000.00 
To interest on do. to Feb. 24, 1936 111.24 
To amount of principal of promissory note 1,000.00 
To interest on do. to Feb. 24, 1936 110.46 
To amount of principal of promissory note 1,000.00 
To interest on do. to Feb. 24, 1936 109.50 
To amount of principal of promissory note 500.00 
To interest on do. to Feb. 24, 1936 54.56 
To amount of principal of promissory note 500.00 
To interest on do. to Feb. 24, 1936 53.69 30 
To amount of principal of promissory note 500.00 
To interest on do. to Feb. 24, 1935 52.64 
To amount of principal of promissory note 500.00 
To interest on do. to Feb. 24, 1936 52.16 
To amount of principal of promissory note 500.00 
To interest on do. to Feb. 24, 1936 51.97 
To amount of principal of promissory note 490.00 
To interest on do. to Feb. 24, 1936 49.90 
To amount of principal of promissory note 535.00 
To interest on do. to Feb. 24, 1936 54.17 40 
To amount of principal of promissory note 100.00 
To interest on do. to Feb. 24, 1936 10.04 
To amount of principal of promissory note 100.00 
To interest on do. to Feb. 24, 1936 9.64 
To amount of principal of promissory note 00.00 
To interest on do. to Feb. 24, 1936 9.34 
To amount of p,rincipal of promissory note 00.00 
To interest on do. to Feb. :!4, 1936 9.22 
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Particulars 
1934 
Nov. l 7 To amount of principal of promissory note 

To interest on do. to Feb. 24, 1936 
Dec. 7 To amount of principal of promissory note 

To interest on do. to Feb. 24, 1936 
13 To amount of principal of promissory note 

To interest on do. to Feb. 24, 1936 
Dec. 27 To amount of principal of promissory note 

10 To interest on do. to Feb. 24, 1936 
1935. 
Jan. 11 To amount of principal of promissory note 

To interest on do. to Feb. 24, 1936 
29 To amount of principal of promissory note 

To interest on do. to Feb. 24, 1936 

1934 
,July 30 

20 Aug. 31 
Sept. 30 
Oct. 31 
Nov. 17 
Nov. 30 
Dec. 7 
Dec. 13 

1935. 

27 
31 

30 Jan. 11 
29 
30 

Feb. 28 
March 31 
April 30 
May 31 
June 30 

By cash 
By cash 
By cash 
By cash 
By cash 
By cash 
By note 
By note 
By note 
By note 

By note 
By note 
By cash 
By cash 
By cash 
By cash 
By cash 
By cash 

CREDITS 

40 The Plaintiff claims the sum of $8,366.66. 
Dated the l 7th day of March, A.D., 1936. 

4.59 
28.55 
43.18 
46.95 
25.00 
45.75 

- 200.00 
- 250.00 

200.00 
47.68 

69.45 
- 170.00 

47.38 
42.95 
4,.56 
46.02 
47.56 
46.02 

In the 
Supreme 

100.00 Court of 
New 

8.89 Brunswick 
200.00 (King's 

17.03 B ench 
250.00 Division) . 

21.00 N 3 200.00 State:e~t 
16. 26 of Claim 

' 17th March, 
69.45 1936-con-
5.34 tinued. 

170.00 
12.75 

$9,775.28 

$1,408.62 

$8,366.66 

(Sgd) HANSON, DOUGHERTY & WEST. 

Plaintiff's Solicitor. 
To Messrs. Sanford & Teed. Defendant's Solicitor. 



ln the 
Supreme 
Court of 

New 
Brunswick 

(King's 
Bench 

Division). 

No. i. 
f.;tatement 
of Defence, 
2nd April, 
1936. 

8 

No. 4. 

Statement of Defence. 

IN THE SuPREME CouRT, KI o's BENCH DIVISlON. 

Between 
THE ROYAL BA"]{ OF CAXADA Plaintiff 

and 
PORT ROYAL PULP & PAPER COMPAXY, LIMITED Defendant. 

• 'TATEMENT OF DEFENCE. 

1. The defendant admits the allegations contained in paragraph 1 of the 
Statement of Claim. 10 

2. The defendant admits that on or about the lst day of March 1934 
the defendant consented to the ub titution of Ewart C. Atkinson for 
New Lepreau Limited in the Agreement described in paragraph 1 of the 

tatement of Claim. The defendant admits that the said Ewart C. Atkinson 
was at all material times the President of New Lepreau Limited, but the 
defendant says that the defendant was at all material times the owner of 
two hundred and forty-one (241) shares of the capital stock of New Lepreau 
Limited and that while the said Ewart C. Atkinson was the registered 
holder of 241 shares of the capital stock of New Lepreau Limited at all 
material times, he, the said Ewart C. Atkinson, had pledged or hypothecated 20 

the said shares to the plaintiff and that the plaintiff was at all material 
times the beneficial owner of the said 241 shares of registered stock in the 
name of the said Ewart C. Atkinson. 

3. The defendant admits that the said Ewart C. Atkinson in order 
to finance the pulpwood operations in the said Agreement or Contract 
dated the 3lst day of October 1933 applied to the plaintiff on or about the 
24th day of January 1934 for loans or advances. The defendant admits 
that notice of intention to give security to the plaintiff under Section 88 
of The Bank Act was given by the said Ewart C. Atkinson on or about the 
20th day of January 1934 and registered with the Assistant General at 30 
Saint John, New Brunswick, on the 22nd day of January 1934. The 
defendant denies that the said Ewart C. Atkinson gave to the plaintiff 
on or about the 22nd day of January 1934 security on the said pulpwood 
to be cut under the said Agreement under the provisions of Section 88 of 
The Bank Act, or otherwise. 

4. The defendant admits that by Assignment in writing bearing date 
the lOth day of March 1934 the said Ewart C. Atkinson assigned and 
transferred to the plaintiff all moneys, claims, rights and demands that he 
the said Ewart C. Atkinson was entitled to under the said Contract dated 
the 3lst day of October 1933 and that a copy of the said Assignment was 40 
delivered by the plaintiff to the defendant on or about the 16th day of 
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March 1934. The defendant denies that the said Assignment of Contract 
was made for the purpose of further securing the said plaintiff against 
advances made or to be made by the plaintiff to the said Ewart C. Atkinson 
under the said Agreement or Contract. 

5. The defendant admits the allegations set forth in paragraph 5 of the 
Statement of Claim. 

In the 
Supreme 
Court of 

N ew 
Brunswick 

(King's 
B ench 

Division). 
6. The defendant admits that by Assignment in writing bearing date 

the 26th day of May 1934 the said Ewart C. Atkinson assigned to the plaintiff ta~0
· 

4· t 
all moneys claims rights and demands that he the said Ewart C. Atkinson of Defe:~e 

10 was entitled to under the said Contract dated the 26th day of April 1934, 2nd April,' 
and that a copy of the said Assignment was delivered by the plaintiff to the 1936-con 
defendant on or about the l 7th day of July 1934. The defendant denies tinued. 
the allegations of the plaintiff that the said Assignment or Contract was 
made for the purpose of securing the plaintiff against the advances made 
or to be made to the said Ewart C. Atkinson by the plaintiff under the 
said Agreement or Contract. The defendant further says that it was not 
aware of the said Assignment dated the 26th day of May 1934 until the 
said copy thereof was delivered by the plaintiff to the defendant on or about 
the l 7th day of July 1934. 

20 7. The defendant admits that on or about the 16th day of July 1934 
the said Ewart C. Atkinson made a further application to the plaintiff for 
credit for the purpose of financing him, the said Ewart C. Atkinson, in the 
pulpwood operations to be carried on under the Contract dated the 26th day 
of April 1934 as set forth in paragraph 5 of the Statement of Claim herein. 
The defendant denies that the said Ewart C. Atkinson on the 16th day 
of July 1934 gave to the plaintiff security under the provisions of Section 88 
of The Bank Act on the said pulpwood to be cut under the said Contract 
for the purpose of protecting the plaintiff against any and all advances 
made or to be made to the said Ewart C. Atkinson by the plaintiff in 

30 connection with the said operations under the said Contract or Agreement 
dated the 26th day of April 1934. 

8. The defendant does not admit that between the 24th day of January 
1934 and the 11 th day of January 1935 or at any other time the said plaintiff 
advanced the said Ewart C. Atkinson in connection with the said pulpwood 
operations the sum of Eight Thousand Dollars ($8,000) or any other amount 
at the times mentioned or at any other times, or that any promissory notes 
were given as alleged, and the defendant puts the plaintiff to the proof 
of all the allegations contained in paragraph 8 of the Statement of Claim. 

9. The defendant admits that the said Ewart C. Atkinson cut and 
4:0 delivered to the defendant a total of 6005.43 cords of pulpwood under 

the two said Contracts dated the 3lst day of October 1933 and the 26th day 
of April 1934 respectively. The defendant says that of the said 6005.43 
cords so delivered to it, the amount of 707 .17 cords was cut and delivered 
under the Contract dated the 3lst day of October 1933, and the balance 
amounting to 5297 .26 cords was cut and delivered to the defendant under 

x O 2603 B 
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the Contract dated the 26th day of April 1934. The defendant denies 
that it did not pay the purchase price for the said wood or any part thereof 
to the plaintiff, or that there is due or owing to the plaintiff the sum of 
Eight thousand three hundred and sixty-six dollars and sixty-six Cents 
($8,366.66) or any other amount. 

10. The defendant says that from and after the 16th day of March 1934, 
being the date on which the defendant first received notice that moneys 
payable to the said Ewart C. Atkinson under the Contract dated the 3lst day 
of October 1933 had been assigned to the plaintiff, it the defendant did 
pay to the said plaintiff and the said Ewart C. Atkinson jointly all moneys lO 

thereafter accruing due to the said Ewart C. Atkinson under the terms 
and conditions of the said Contract dated the 3lst day of October 1933, and 
the said moneys so paid to the plaintiff and the said Ewart C. Atkinson 
jointly were received by the plaintiff. The defendant says that no further 
or other moneys, other than those so paid as aforesaid, are now due and 
payable by the defendant to the plaintiff or to said Ewart C. Atkinson 
under the said Contract dated the 3lst of October 1933. 

ll. The defendant says that from and after the 16th day of July 1934, 
being the date on which the defendant first received notice that the moneys 
payable to the said Ewart C. Atkinson under the said Contract dated the 20 

26th day of April 1934 had been assigned to the plaintiff, it the defendant 
did pay to the said plaintiff and the said Ewart C. Atkinson jointly all 
moneys thereafter accruing due to the said Ewart C. Atkinson under the 
terms and conditions of the said Contract dated the 26th day of April 1934, 
and the said moneys so paid to the plaintiff and the said Ewart C. Atkinson 
jointly were received by the plaintiff. The defendant says that no further 
or other moneys, other than those so paid as aforesaid, are now due and 
payable by the defendant to the plaintiff or to the said Ewart C. Atkinson 
under the said contract dated the 26th day of April 1934. 

12. The defendant denies the allegations set forth in paragraph 10 of the 30 

Statement of Claim. The defendant denies that at any time it, the defendant, 
removed the pulpwood referred to in paragraph 10 of the Statement of 
Claim to its Mill at Fairville in the Province of New Brunswick or to any 
other place. The defendant says that between the first of November 1934 
and the last day of July 1935 the said Ewart C. Atkinson delivered and the 
defendant accepted at its Mill at Fairville aforesaid the said quantity of 
6005.43 cords of pulpwood, but the defendant denies that at any time 
prior to the delivery thereof at its Mill it in any way took possession of or 
intermeddled with the said pulpwood. The defendant denies that the said 
pulpwood or any of it was the property of the plaintiff at any time. 40 

13. In answer to the plaintiff's claims set forth in paragraphs 10 
and 11 of the Statement of Claim, the defendant says that between the 
24th day of January 1934 and the l 7th day of July 1934 the plaintiff 
advanced to the said Ewart C. Atkinson the sum of Five Thousand Dollars 
($5,000) for the purpose of the operations of the said Ewart C. Atkinson under 
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the contract dated t.he 3lst day of October, 1933, particulars of said advances 
being as follows: -

1934. 
Jan. 24 Sl,000 
Feb. 15 500 

24 500 
:Mar. 14 500 

19 500 
May 28 1,000 
June 2 200 

8 200 
14 200 
15 200 
30 200 

----
5,000 

The defendant says the advances above set forth are the only advances 
made by the plaintiff to the said Ewart C. Atkinson between the said 
24th day of January 1934 and the l 7th day of July 1934, which were available 
to the said Ewart C. Atkinson for the purpose of his pulpwood operations. 

20 14. The defendant further says that at the time of each advance made 
by the plaintiff to the said Ewart C. Atkinson as set forth in paragraph 13 
of this Statement of Defence, the said Ewart C. Atkinson purported to give 
to the plaintiff security under Section 88 of the Bank Act for the said sums or 
advances so made upon the pulpwood cut or to be cut under the provisions 
of the said contract dated the 3lst day of October 1933. 

15. The defendant further says that all securities under Section 88 of 
The Bank Act purported to be given by the said Ewart C. Atkinson to the 
Plaintiff upon the said pulpwood cut or to be cut under the provisions of the 
contract dated the 3lst day of October 1934 have been cancelled and 

30 surrendered by the plaintiff. The defendant further says that none of the 
securities which the said Ewart C. Atkinson purported to give to the 
plaintiff upon the security of the said pulpwood cut or to be cut under the 
provisions of the Contract dated the 3lst day of October 1933 were given in 
accordance with The Bank Act of Canada, and all such securities were and 
are invalid. 

16. The defendant further says that subsequent to the l 7th day of 
July 1934 the plaintiff purported to advance moneys to the said Ewart C. 
Atkinson upon the security of the pulpwood cut or to be cut under the 
provisions of the said Contract dated the 26th day of April 1934, but the 

40 defendant says that of the sum of Eight Thousand Dollars (S8,00Q.OO) 
claimed by the plaintiff to have been advanced to the said Ewart C. 
Atkinson upon the security of the said pulpwood cut or to be cut under the 
provisions of the Contract dated the 26th day of April 1934, the defendant 
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applied the sum of Five Thousand Dollars ($5,000.00) in the payment to the 
plaintiff of the moneys previously advanced by it, the plaintiff, to the said 
Ewart C. Atkinson upon the pulpwood cut or to be cut under the provisions 
of the Contract dated the 3lst day of October 1933, and that the said 
purported advances totalling 5,000.00 were not available to the said 
Ewart C. Atkinson for the purpose of carrying on his operation under the 
provisions of the said Contract dated the 26th day of April 1934 and that the 
securities claimed by the plaintiff on account of the said advances of 
S5,000.00 are invalid in law, and the said securities if taken by the plaintiff 
were taken in contravention of the provisions of Sections 88 and 90 of The 10 
Bank Act of Canada. 

17. The defendant further says that the only bona fide advances, if 
any, made by the plaintiff to the said Ewart C. Atkinson upon the security of 
the said pulpwood cut or to be cut under the provisions of the Contract 
dated the 26th day of April 1934, and which were available to the said 
Ewart C. Atkinson for the purposes of the operations under the said contract 
amounted in all to the sum of Three Thousand Dollars ( 3,000.00) advanced 
as follows: 

1934 
July 

" 
" 

17 
24 
28 

$1,000 
1,000 
1,000 

20 

18. In the alternative and in further answer to the allegations set forth 
in paragraphs 10 and 11 of the Statement of Claim, the defendant says that 
subsequent to the l 7th day of July 1934 the defendant advanced to the 
said Atkinson under the said Contract dated the 26th day of April 1934 the 
sum of Five Thousand Nine Hundred and Fourteen Dollars and Ten Cents 
($5914.10), which moneys were paid to the plaintiff and the said Atkinson 
jointly pursuant to the assignment by the said Atkinson to the plaintiff 
of the moneys due to him under the said Contract as alleged in paragraph 6 30 
of the Statement of Claim herein, and the defendant says that all such moneys 
came into the possession of the plaintiff. The defendant says that the 
plaintiff well knew that the said moneys were advanced by the defendant 
for the express and sole purpose of financing the operations to be carried 
on under the said Contract dated the 26th day of April 1934 and were to be 
applied for the purposes of the said operation, but the plaintiff wrongfully 
and improperly applied Five Thousand Dollars (85,000.00) of the said 
moneys so advanced by the defendant in reduction of the indebtedness . 
of the said Ewart C. Atkinson to the plaintiff for advances made in connection 
with the said Contract dated the 3lst day of October 1933. 40 

19. The defendant claims that accounts should be taken and that the 
plaintiff should be required to credit upon the claims of the plaintiff against 
the said Ewart C. Atkinson for advances made by it, the plaintiff, to the said 
Ewart C. Atkinson for which the plaintiff claims security upon pulpwood 
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cut or to be cut under the Contract dated the 26th day of April 1934 the said 
sum of Five Thousand Dollars ($5,000) so advanced by the defendant and 
wrongfully and improperly applied by the plaintiff as foresaid. 

(Sgd) SANFORD & TEED. 

Defendant's Soiicitors. 
Delivered the 2nd day of April 1936. 

No. 5. 

Amended Statement of Claim. 

IN THE SUPREME COURT, KING'S BENCH DIVISION. 

10 Writ issued the 22nd day of February, A.D. 1936. 

Between 
THE ROYAL BANK OF CANADA Plaintiff 

and 
PORT ROYAL PULP & PAPER COMPANY, LIMITED Defendant. 

Venue York. 
AMENDED STATEMENT OF CLAIM. 

1. The Plaintiff alleges that on or about the thirty-first day of 
October, A.D., 1933, the Defendant entered into an agreement in writing 
with New Lepreau, Limited, a body corporate under the laws of the 

20 Province of New Brunswick, for the purchase from said New Lepreau, 
Limited, of from one thousand to four thousand cords of draw shaved or 
rossed spruce and fir pulpwood, to be cut from certain lands owned or 
controlled by the said New Lepreau, Limited, situate at New River, in the 
Province of New Brunswick, to be delivered to the said Defendant at 
Fairville, in the Province of New Brunswick, at or for tq.e price or sum of 
$6.50 per cord F. 0. B. Fairville. 

2. The Plaintiff says that subsequently, to wit, on or about the first 
day of March, A.D., 1934, with the consent of the Defendant, one Ewart C. 
Atkinson was substituted in the said agreement for New Lepreau, Limited, 

30 the said Ewart C. Atkinson being the President of New Lepreau, Limited. 
3. The Plaintiff further alleges .that the said Ewart C. Atkinson, in 

order to finance his pulpwood operation, applied to the Plaintiff on or 
about the twenty-fourth day of January, A.D., 1934, for a revolving line 
of credit for his pulpwood operation, and requested the said Plaintiff to 
make advances to him, the said Ewart C. Atkinson, on the security of all 
the rough or draw shaved or sap peeled spruce and fir pulpwood then 
owned or which may thereafter be owned by the said Ewart C. Atkinson 
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from time to time while any advances made under the said application 
above referred to remain unpaid, which said pulpwood may then or there
after be in the Lawrence Flowage on the New River Stream in the County 
of Charlotte or elsewhere, notice of his intention to give security under the 
authority of Section 88 of The Bank Act to the said Plaintiff having been 
given by the said Ewart C. Atkinson on the twentieth day of January, 
A.D., 1934, and regjstered with the Assistant Receiver General at the City 
of Saint John in the Province of New Brunswick, on the twenty-second 
day of January, A.D., 1934. 

4. That by assignment in writing bearing date the tenth day of March, 10 
1934, the said Ewart C. Atkinson assigned and transferred to the Plaintiff 
all moneys, claims, rights and demands that he, the said Ewart C. Atkinson 
was entitled to under the said agreement or contract. 

5. That on or about the twenty-sixth day of April, A.D., 1934, the said 
Defendant entered into another contract or agreement in writing with the 
said Ewart C. Atkinson, for the purchase by the Defendant of ten thousand 
cords of peeled spruce and fir pulpwood, to be cut from lands owned or 
controlled by said Ewart C. Atkinson in Charlotte County, in the Province 
of New Brunswick, to be delivered by the said Ewart C. Atkinson to the 
Defendant at Fairville, in the Province of New Brunswick, at or for the price 20 
or sum of $7.25 per cord F. 0. B. Fairville, N. B. 

6. That by assignment in writing bearing date the twenty-seventh day 
of May, 1934, the said Ewart C. Atkinson assigned and transferred to the 
Plaintiff all moneys, claims, rights and demands that he, the said Ewart C. 
Atkinson, was entitled to under the said last mentioned agreement or 
contract. 

7. That on or about the sixteenth day of July, A.D., 1934, the said 
Ewart C. Atkinson, in order to further assist him in financing his pulpwood 
operations, applied to the Plaintiff for a revolving line of credit for his 
pulpwood operations, and requested the Plaintiff to make further advances 30 
to him, the said Ewart C. Atkinson, on the security of all the rough or draw 
shaved or sap peeled spruce and fir pulpwood then owned or which may 
be owned by the said Ewart C. Atkinson from time to time while any 
advances made under the said application above referred to remain unpaid, 
which said pulpwood may then or thereafter be in the Lawrence Flowage 
on the New River Stream in the County of Charlotte, or elsewhere, which 
said application is supplementary to the application and promise dated the 
twenty-fourth day of January, A.D., 1934, and hereinbefore referred to in 
paragraph 3 hereof. 

8. That between the twenty-fourth day of January, A.D., 1934, and 40 
the eleventh day of January, A.D., 1935, the said Plaintiff made advances 
to the said Ewart C. Atkinson in connection with his pulpwood operations 
under the terms of the said two applications for credit hereinbefore referred 
to, and bearing date the twenty-fourth day of January, A.D., 1934, and the 
16th day of July A.D. 1934 respectively, and the said Ewart C. Atkinson 
gave to the said Plaintiff his promissory notes payable to the said Plaintiff 
on demand, each bearing interest at the rate of seven per centum per 
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annum, at the times and for the respective amounts of such advances as and when the said advances were made by the sai.d Plaintiff to the said Ewart C. Atkinson, and in addition thereto the said Ewart C. Atkinson gave to the said Plaintiff security under the provisions of Section 88 of The Bank Act on all the rough or draw shaved or sap peeled spruce and fir pulpwood then owned and in the po ession of the said Ewart C. 
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N ew 
Brunswick 

(King's 
B ench Atkinson, and situate in the Lawrence Flowage on New River tream in Division). the County of Charlotte, and elsewhere, as and when the said advances were made by the said Plaintiff to the said Ewart C. Atkinson as aforesaid, A Nod 5d 10 and there is now due and owing to the said Plaintiff on the said advances, 't~=m:nt for which the said Plaintiff holds security under Section 88 of The Bank of Claim, Act on all the rough or draw shaved or sap peeled spruce and fir pulpwood th April, of the said Ewart C. Atkinson situate in the Lawrence Flowage on the 1_936---con New River Stream, in the County of Charlotte, and elsewhere, the principal tinued. sum of $8,000.00, together with interest thereon at the rate of seven per centum per annum, and represented by certain promissory notes of the said Ewart C. Atkinson payable to the said Plaintiff on demand, as here-inafter set out. 

9. That the said Ewart C. Atkinson cut and delivered to the said 
20 defendant under the said agreements hereinbefore referred to, which said agreements and all benefits thereunder had been assigned by the said Ewart C. Atkinson to the said Plaintiff, 6005.43 cords of pulpwood, the property of the said Plaintiff under and by virtue of the provisions of Section 88 of The Bank Act, but the Defendant did not pay the purchase price therefor, or any part thereof to the Plaintiff, and there is now due and owing thereon from the said Defendant to the said Plaintiff the sum OJ. $8,366.66 being the amount of the advances made by the said Plaintiff to the said Ewart C. Atkinson on his said pulpwood operations, together with interest thereon, and represented by certain promissory notes of the 
30 said Ewart C. Atkinson payable on demand to the said Plaintiff, all as shown in the particulars hereinafter set out. 

10. In the alternative the Plaintiff says that during the months OJ. November and December, 1934, and between the first day of January and the last day of July, 1935, the Defendant wrongfully deprived the Plaintiff of 6005.43 cords of pulpwood cut by the said Ewart C. Atkinson under the said agreements or contracts hereinbefore referred to, by removing the same to the Defendant's Mill at Fairville in the Province of New Brunswick, and converting the same to its own use without the consent of the said Plaintiff, which aid pulpwood was at the time of said taking and 
40 converting the property of the Plaintiff. 

11. The Plaintiff claims damages against the Defendant for the said wrongful taking and converting of the Plaintiff's pulpwood by the Defendant, as aforesaid, in the sum of S8,366.66, being the principal amount and interest on the advances made by the Plaintiff to the said Ewart C, Atkinson in connection with his said pulpwood operations and represented by the promissory notes of the said Ewart C. Atkinson herein before referred to, and as shown in the particulars hereof. 
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Particulars 
In the 1934. 

Supreme July 17 To amount of principal of promissory note $1,000.00 
Court of To interest on do. to Feb. 24, 1936 41.03 

N ew 
Brunswick 24 To amount of principal of promissory note 1,000.00 

(King's To interest on do. to Feb. 24, 1936 111.24 
Bench 28 To amount of principal of promissory note 1,000.00 

Division). To interest on do. to Feb. 24, 1936 110.46 

No. 5. Aug. 2 To amount of principal of promissory note 1,000.00 

Amended To interest on do. to Feb. 24, 1936 109.50 10 

Statement 4 To amount of principal of promissory note 500.00 
of Claim, To interest on do. to Feb. 24, 1936 54.56 
8th April, 13 To amount of principal of promissory note 500.00 
1936-con- To interest on do. to Feb. 24, 1936 53.69 
tinued. 24 To amount of principal of promissory note 500.00 

To interest on do. to Feb. 24, 1936 52.64 
29 To amount of principal of promissory note 500.00 

To interest on do. to Feb. 24, 1936 52.16 
31 To amount of principal of promissory note 500.00 

To interest on do. to Feb. 24, 1936 51.97 20 

Sept. 11 To amount of principal of promissory note 490.00 
To interest on do. to Feb. 24, 1936 49.90 

14 To amount of principal of promissory note 535.00 
To interest on do. to Feb. 24, 1936 54.17 

18 To amount of principal of promissory note 100.00 
To interest on do. to Feb. 24, 1936 10.04 

Oct. 9 To amount of principal of promissory note 100.00 
To interest on do. to Feb. 24, 1936 9.64 

26 To amount of principal of promiss0ry note 100.00 
To interest on do. to Feb. 24, 1936 9.34 30 

31 To amount of principal of promissory note 100.00 
To interest on do. to Feb. 24, 1936 9.22 

Nov. 17 To amount of principal of promissory note 100.00 
To interest on do. to Feb. 24, 1936 8.89 

Dec. 7 To amount of principal of promissory note 200.00 
To interest on do. to Feb. 24, 1936 17.03 

13 To amount of principal of promissory note 250.00 
To interest on do. to Feb. 24, 1936 21.00 

27 To amount of principal of promissory note 200.00 
To interest on do. to Feb. 24, 1936 16.26 40 

1935. 
Jan. 11 To amount of principal of promissory note 69.45 

To interest on do. to Feb. 24, 1936 5.34 
29 To amount of principal of promissory note 170.00 

To interest on do. to Feb. 24, 1936 12.75 

9775.28 
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CREDITS 
1934 
July 30 By cash 
Aug. 31 By cash 
Sept. 30 By cash 
Oct. 31 By cash 
Nov. 17 By cash 
Nov. 30 By cash 
Dec. 7 By note 
Dec. 13 By note 

27 By note 
31 By note 

1935 
Jan. 11 By note 

29 By note 
30 By cash 

Feb. 28 By cash 
March 31 By cash 
April 30 By cash 
May 31 By cash 
June 30 By cash 

The Plaintiff claims the sum of $8,366.66. 

Dated the Eighth day of April, A.D., 1936. 

- $ 4.59 

-
-
-

-

28.55 
43.18 
46.95 
25.00 
45.73 

200.00 
250.00 
200.00 

47.68 

69.45 
170.00 
47.38 
42.95 
47.56 
46.02 
47.56 
46.02 
-- $1,408.62 

$8,366.66 

(Sgd) HANSON, DOUGHERTY & WEST, 

rro Messrs. Sanford & Teed, 
Defendant's Solicitor. 

s O 21103 

Plaintiff's Solicitor. 
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In the No. 6. 
Supreme 
Court of Defence to Amended Statement of Claim. 

New 
Brunswick IN THE SUPREME COURT, KING'S BENCH DIVISIO 

(King's 
Bench Between 

Division). THE ROYAL BA K OF CANADA Plaintiff 
No. 6. 

Defence to 
Amended 
Statement 
of Claim, 
2lst April, 
1936. 

and 
PORT ROYAL PULP & PAPER COMPANY, LIMITED Defendants. 

DEFENCE TO AMENDED STATEMENT OF CLAIM. 

1. The defendant admits the allegations contained in paragraph 1 of the 
Statement of Claim. 10 

2. The defendant admits that on or about the lst day of March 1934 
the defendant consented to the substitution of Ewart C. Atkinson for 
New Lepreau Limited in the Agreement described in paragraph 1 of the 
Statement of Claim. The defendant admits that the said Ewart C. Atkinson 
was at all material times the President of New Lepreau Limited, but the 
defendant says that the defendant was at all material times the owner of 
two hundred and forty-one (241) shares of the capital stock of New Lepreau 
Limited and that while the said Ewart C. Atkinson was the registered holder 
of 241 shares of the capital stock of New Lepreau Limited at all material 
times, he, the said Ewart C. Atkinson, had pledged or hypothecated the 20 
said shares to the plaintiff and that the plaintiff was at all material times 
the beneficial owner of the said 241 shares registered in the name of the 
said Ewart C. Atkinson. The defendant says that the 241 shares owned 
by it, the defendant, and the 241 shares registered in the name of the said 
Ewart C. Atkinson, but at all material times beneficially owned by the 
plaintiff, was and is all the outstanding stock of New Lepreau Limited, 
except directors' qualifying shares. 

3. The defendant admits that the said Ewart C. Atkinson applied 
to the plaintiff for loans or advances on security of the pulpwood cut or to be 
cut under the said Agreement or Contract dated the 3lst day of October 1933. 30 
The plaintiff, however, denies that the said application for advances was 
made for the purpose of financing the said pulpwood operations. The 
defendant says that on the 24th day of January 1934 and previously the 
plaintiff well knew that under the said Contract or Agreement dated the 
3l st day of October 1933, the plaintiff had made and was then making 
advances for the purpose of carrying on the said operations. 

4. The defendant admits that notice of intention to give security to 
the plaintiff under Section 88 of The Bank Act was given by the said 
Ewart C. Atkinson on or about the 20th day of January 1934 and registered 
with the Assistant Receiver-General at the City of Saint John in the Province w 
of New Brunswick on the 22nd day of January 1934. 
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5. The defendant does not admit that the plaintiff was requested by 
the said Ewart C. Atkinson to make advances on the security of all the 
rough or draw shaved or sap peeled spruce or fir pulpwood then owned, 
or which might thereafter be owned, by the said Ewart C. Atkinson from 
time to time while any such advances were unpaid, which pulpwood was 
or might thereafter be in Lawrence Flowage on the New River Stream in 
the County of Charlotte or elsewhere, and puts the plaintiff to the proof 
thereof. No. 6. 

6. The defendant admits that by Assignment in writing bearing date Defence to 10 the lOth day of March 1934 the said Ewart C. Atkinson assigned and t;:;nde\ 
transferred to the plaintiff all moneys, claims, rights and demands that he of c~f~n 
the said Ewart C. Atkinson was entitled to under the said Contract dated 2lst Ap/il, 
the 3lst day of October 1933, and that a copy of the said Assignment 1936-con
was delivered by the plaintiff to the defendant on or about the 16th day tinued. 
of March 1934. The defendant does not admit that the said Assignment 
of Contract was made for the purpose of further securing the said plaintiff 
against advances made or to be made by the plaintiff to the said Ewart C. 
Atkinson under the said Agreement or Contract. 

7. The defendant admits the allegations set forth in paragraph 5 of the 
20 Statement of Claim. 

8. The defendant admits that by Assignment in writing bearing date 
the 26th day of May 1934 the said Ewart C. Atkinson assigned to the 
plaintiff all moneys, claims, rights and demands that he the said Ewart C. 
Atkinson was entitled to under the said Contract dated the 26th day of 
April 1934, and that a copy of the said Assignment was delivered by the 
plaintiff to the defendant on or about the l 7th day of July 1934. The 
defendant does not admit the allegations of the plaintiff that the said 
Assignment of Contract was made for the purpose of securing the plaintiff 
against the advances made or to be made to the said Ewart C. Atkinson 

30 by the Plaintiff under the said Agreement or Contract. The defendant 
further says that it was not aware of the said Assignment dated the 26th day 
of May, 1934 until the said copy thereof was delivered by the plaintiff 
to the defendant on or about the l 7th day of July 1934. 

9. The defendant admits that on or about the 16th day of July 1934 
as alleged in the Statement of Claim the said Ewart C. Atkinson applied 
to the plaintiff for loans and advances on security of the pulpwood cut 
or to be cut under the Agreement or Contract dated the 26th day of April 
1934 as set forth in paragraph 5 of the Statement of Claim. The defendant 
does not admit that the said security was to be on the rough or draw shaved 

40 or sap peeled spruce and fir pulpwood then owned or which may be owned 
by the said Ewart C. Atkinson from time to time while advances made under 
the said application remained unpaid, which said pulpwood was in the 
Lawrence Flowage on the New River Stream, nor does the defendant admit 
that the said application for credit dated the 16th day of July 1934 was 
supplementary to the application for credit dated the 24th day of January 

C 2 
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1934. The defendant says that at the time of the application for credit 
dated the 16th day of July 1934 it was understood and agreed between 
the plaintiff and the said Ewart C. Atkinson that any security to be taken 
for advances made under the said application for credit dated the 16th day 
of July 1934 would be taken on pulpwood cut or to be cut under the Contract 
dated the 26th day of April 1934 and not otherwise. 

10. The defendant admits that between the 24th day of January 1934 
and the llth day of January 1935 the plaintiff made certain advances 
to the said Ewart C. Atkinson totalling in all the sum of Eight Thousand 
Dollars ($8,000.00). The defendant does not admit, however, that the 10 
said advances were made in connection with the pulpwood operations of the 
said Ewart C. Atkinson. The defendant says that of the advances so made 
by the plaintiff to the said Ewart C. Atkinson the sum of Five Thousand 
Dollars ($5,000.00) was advanced as follows : 

1934 
January 24 $1,000.00 
February 15 500.00 
February 24 500.00 
March 14 500.00 
March 19 500.00 :W 

May 28 1,000.00 
June 2 200.00 
June 8 200.00 
June 14 200.00 
June 15 200.00 
,June 30 500.00 

S5,000.00 

The defendant says that the advances above set forth are the only advances 
made by the plaintiff to the said Ewart C. Atkinson bet,veen the 24th day of 
January and the l 7th day of July 1934 which were available to the said 31> 
Ewart C. Atkinson. The defendant further says that if any security was 
taken by the plaintiff under the provisions of Section 88 of The Bank Act for 
such advances that the said security was taken upon pulpwood cut or to be 
cut under the terms of the said Contract for draw shaved pulpwood dated 
the 3lst day of October 1933, and not otherwise, and were made under the 
application for credit dated the 24th day of January 1934 referred to in 
paragraph 3 of the Statement of Claim. The defendant says that if the 
said moneys were advanced by the plaintiff to the said Ewart C. Atkinson, 
that the plaintiff purported to take at the time of each advance security on 
the said pulpwood cut or to be cut under the provisions of the Contract 40 
dated the 3lst day of October 1933. 

ll. The defendant says that if any further advances were made by the 
plaintiff to the said Ewart C. Atkinson other than those stated in paragraph 
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10 of this Statement of Defence, the said further advances totalled Three 
Thousand Dollars ($3,000.00) and were made as follows: 

1934 
July 17 

24 
28 

$1,000.00 
1,000.00 
1,000.00 

In the 
Supreme 
Oourt of 

New 
Brunswick 

(King's 
Bench 

Division). 

$3,000.00 No. 6. 
Defence to 

The defendant says that the aboYe advances totalling Three Thousand Amended 
Dollars were the only advances, if any, made by the plaintiff to the said State~ent 

lU Ewart C. Atkinson upon the security of the pulpwood cut or to be cut under ~i ~l~m·.1 
the provisions of the Contract dated the 26th day of April 1934 which were 19;6-Yc:~·
available to the said Ewart C. Atkinson. The defendant denies that the tinued. 
plaintiff holds any security under Section 88 of The Bank Act on any rough 
or draw shaved or sap peeled spruce and fir pulpwood which was situate 
on the Lawrence Flowage in the New River Stream in the County of Charlotte 
in the sum of Eight Thousand Dollars ( 8,000) or in any other amount. 
The defendant says that if the plaintiff holds any purported security under 
Section 88 of The Bank Act on any of the said pulpwood, the said security 
is invalid as being taken in contravention of Sections 88 and 90 of The Bank 

20 Act, and for the following reasons : 
(a) The said Ewart C. Atkinson was not at any time when the plaintiff 

claims that security was given to the plaintiff on the said pulpwood or at any 
other time the owner of the said quantity of 6005.43 cords of pulpwood or any 
part thereof. The defendant says that of the said 6005.43 cords of pulp
wood cut and delivered by the said Ewart C. Atkinson to it the defendant 
under the said two Contracts dated the 3lst of October 1933 and the 26th 
of April 1934, 5483.09 cords were cut upon Crown Lands within the limits 
of a license held by New Lepreau Limited and by virtue of the authority of 
such license, and the defendant says that the said quantity of pulpwood 

30 was at all material times owned by His Majesty the King in Right of the 
Province of New Brunswick under the provisions of Chapter 30 R SN B 1927 

ection 19 as amended by Chapter 22 of the Acts of Assembly 1933, by 
reason of the fact that the stumpage thereon had not been paid and was not 
paid until after the said pulpwood had been delivered by said Ewart C. 
Atkinson to the defendant at its Mill at Fairville in the County of the City 
and County of Saint John, when such stumpage was paid by the defendant 
to the Provincial Secretary-Treasurer of New Brunswick. 

(b) The defendant further says that the balance of the said quantity of 
6005.43 cords of pulpwood so delivered by the said Ewart C. Atkinson to the 

40 defendant amounting to 522.34 cords was cut upon lands of Fraser Company 
Limited or the Restigouche Company Limited without the consent or license 
of the said Fraser Company Limited or the Restigouche Company Limited, 
and the said quantity of 522.34 cords of pulpwood at no time became the 
property of the said Ewart C. Atkinson. The defendant says that the title 
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to the said quantity of 522.34 passed direct from the Fraser Company 
Limited and/or Restigouche Company Limited direct to the defendant upon 
the payment by the defendant to Fraser Company Limited and/or 
Restigouche Company Limited of the stumpage thereon, amounting to 
Ten Hundred and Forty-four Dollars and Sixty-eight Cents ($1044.68) 
which stumpage was paid after the said pulpwood had been delivered to the 
defendant by the said Ewart C. Atkinson at its Mill at Fairville aforesaid. 

(c) The defendant further says that the plaintiff having previous to the 
l 7th day of July 1934 purported to take security on the said draw shaved 
pulpwood cut or to be cut under the provisions of the Contract dated the 10 
3lst day of October 1933 in the amount of Five Thousand Dollars ($5,000), 
subsequent to the l 7th day of July 1934 purported to make further advances 
to the said Ewart C. Atkinson upon the security of the pulpwood cut or to 
be cut under the Contract dated the 26th day of April 1934, but the defendant 
says that the sum of Eight Thousand Dollars ($8,000) so claimed by the 
plaintiff to have been advanced by it to the said Ewart C. Atkinson upon 
security of the said pulpwood cut or to be cut under the provisions of the 
Contract dated the 26th day of April 1934, the defendant applied the sum of 
Five Thousand Dollars ($5,000) in payment to the plaintiff of the monies 
claimed by it to have been previously advanced to the said Ewart C. 20 
Atkinson upon the draw shaved pulpwood cut under the provisions of the 
Contract dated the 3lst day of October 1933, and that the said sum of Five 
Thousand Dollars ($5,000) was not available to the said Ewart C. Atkinson, 
but was used by the said plaintiff in paying to itself previous advances 
claimed by it to have been made and secured upon the draw shaved 
pulpwood as aforesaid. 

(d) The defendant further says that some or all of the moneys totalling 
Eight Thousand Dollars ($8,000) claimed by the plaintiff to have been 
advanced to the said Ewart C. Atkinson were applied by the Plaintiff in 
payment to it the plaintiff of the principal of or interest on previous existing 30 
indebtedness to the plaintiff of New Lepreau Limited and the said Ewart C. 
Atkinson. 

(e) The defendant further says that all securities or purported security 
which the defendant took between the 24th day of January 1934 and the 
l 7th day of July 1934 upon the draw shaved wood cut or to be cut under 
the provisions of the Contract dated the 3lst day of October 1933 and 
which was purported to be given by the said Ewart C. Atkinson have been 
cancelled and surrendered by the plaintiff. 

(f) The defendant says that at the time or times when the plaintiff made 
advances to the said Ewart C. Atkinson as set forth in the Statement of 40 
Claim or took or purported to take security on the said pulpwood cut or 
to be cut under the said Contracts dated the 3lst day of October 1933 
and the 26th day of April 1934, the defendant well knew that the said 
Ewart C. Atkinson was engaged in cutting the said pulpwood under Contract 
with the Defendant for the delivery of the said pulpwood to the defendant 
at the prices named in the said Contracts and set forth in the Statement 
of Claim. The defendant says that the plaintiff also well knew at all 



23 

material times that under the said Contracts the defendant had made In the 
advances to the said Ewart C. Atkinson on account of the purchase price Supreme 
of the said pulpwood and was bound by the said Contracts to make further 0o;;~ of 
advances to the said Ewart C. Atkinson or for his account for the purposes Brunswick 
of enabling the said Contracts to be completed and the pulpwood in question (King's 
to be delivered to the defendant. The defendant also says that at all Bench 
material times the plaintiff well knew the said pulpwood so cut by the Division). 
said Ewart C. Atkinson was being cut by him on behalf of the defendant N 6 
and that all rights of cutting the said pulpwood were being exercised by Defe:~e to 

10 the said Ewart C. Atkinson on behalf of the defendant, and that any Amended 
interest of the said Ewart C. Atkinson in the said pulpwood was held by State~ent 
him on behalf of the defendant and in trust for it. of Claim, 

2lst April, 
12. The defendant admits the allegation set forth in paragraph 9 of 1~36---.;on· 

the Amended Statement of Claim, that the said Ewart C. Atkinson cut tinued. 
and delivered to the defendant under the said Agreements hereinbefore 
referred to the sum of 6005.43 cords of pulpwood. The defendant denies 
the allegations of the plaintiff that the said pulpwood was the property 
of the plaintiff under the provisions of Section 88 of The Bank Act and 
repeats paragraph 11 of the Statement of Defence, and sub-paragraphs 

20 thereof numbered (a) to (!). The defendant says that of the said quantity 
of 6005.43 cords of pulpwood delivered to it by the said Atkinson, the 
amount of 707.17 cords was wood cut and delivered under the Contract 
dated the 3lst day of October 1933, and the balance amounting to 5297 .26* *(sic) 
cords so cut and delivered to the defendant under the Contract dated 
the 26th day of April 1934. The defendant denies that it did not pay 
the purchase price for the said wood or that there is due and owing to the 
plaintiff the sum of Eight Thousand Three Hundred and Sixty-six Dollars 
and Sixty-six Cents ($8,366.66) or any other amount. 

13. The defendant says that from and after the 16th day of March 1934, 
30 being the date on which the defendant first received notice that moneys 

payable to the said Ewart C. Atkinson under the Contract dated the 3lst 
day of October 1933 had been assigned to the plaintiff, it the defendant 
did pay to the said plaintiff and the said Ewart C. Atkinson jointly all 
moneys thereafter accruing due to the said Ewart C. Atkinson under the 
terms and conditions of the said Contract dated the 3lst day of October 
1933, and the said moneys so paid to the plaintiff and the said Ewart C. 
Atkinson jointly were received by the plaintiff. The defendant says that 
no ·further or other moneys, other than those so paid as aforesaid, are 
now due and payable by the defendant to the plaintiff or to said Ewart C. 

40 Atkinson under the said Contract dated the 3lst of October 1933. The 
defendant says that all moneys payable by the defendant under the said 
Contract dated the thirty-first day of October 1933 as being the purchase 
price of the pulpwood delivered to the defendant thereunder which were 
not paid to the said Ewart C. Atkinson prior to the sixteenth day of March 
1934 or paid to the said Ewart C. Atkinson and the plaintiff jointly after 
that date were applied by the defendant in payment for wages, supplies, 
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stumpage, freight and other like charges of completing the said operation, 
as provided in the said Contract dated the thirty-first day of October 
1933. 

14. The defendant says that from and after the 16th day of July 1934, 
being the date on which the defendant first received notice that the moneys 
payable to the said Ewart C. Atkinson under the said Contract dated the 
26th day of April 1934 had been assigned to the plaintiff, it the defendant 
did pay to the said plaintiff and the said Ewart C. Atkinson jointly all 
moneys thereafter accruing due to the said Ewart C. Atkinson under the 
terms and conditions of the said Contract dated the 26th day of April 10 
1934, and the said moneys so paid to the plaintiff and the said Ewart C. 
Atkinson jointly were received by the plaintiff. The defendant says that 
no further or other moneys, other than those so paid as aforesaid, are 
now due and payable by the defendant to the plaintiff or to the said Ewart C. 
Atkinson under the said Contract dated the 26th day of April 1934. The 
defendant says that all moneys payable by the defendant under the said 
Contract dated the 26th day of April 1934 as being the purchase price 
of the pulpwood delivered to the defendant thereunder, which were not paid 
to the said Ewart C. Atkinson prior to the 16th day of July 1934 or paid 
to the said Ewart C. Atkinson and the plaintiff jointly after that date 20 
were applied by the defendant in payment for wages, supplies, stumpage, 
freight and other like charges of completing the said operation, all as 
provided in the said Contract dated the 26th day of April 1934. 

15. In the alternative to sub-paragraph (c) of paragraph 11 of the 
Statement of Defence, and in further answer to the Statement of Claim, the 
defendant says that subsequent to the l 7th day of July 1934 the defendant 
advanced to the said Atkinson under the said Contract dated the 26th day 
of April 1934 the sum of Five Thousand Nine Hundred and Fourteen 
Dollars and Ten Cents ($5914.10), which moneys were paid to the plaintiff 
and the said Atkinson jointly pursuant to the assignment by the said 30 
Atkinson to the plaintiff of the moneys due to him under the said Contract 
as alleged in paragraph 6 of the Statement of Claim herein, and the defendant 
says that all such moneys came into the possession of the plaintiff. The 
defendant says that the plaintiff well knew that the said moneys were 
advanced by the defendant for the express and sole purpose of financing the 
operations to be carried on under the said Contract dated the 26th day of 
April 1934 and were to be applied for the purpose of the said operation, but 
the plaintiff wrongfully and improperly applied Five Thousand Dollars 
($5,000.00) of the said moneys so advanced by the defendant in reduction 
of the indebtedness of the said Ewart C. Atkinson to the plaintiff for advances 40 
made in connection with the said Contract dated the 3lst day of October 
1933. 

16. The defendant claims that accounts should be taken and that the 
plaintiff should be required to credit upon the claims of the plaintiff against 
the said Ewart C. Atkinson for advances made by it, the plaintiff, to the said 
Ewart C. Atkinson for which the plaintiff claims security upon pulpwood cut 
or to be cut under the Contract dated the 26th day of April 1934 the said 
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sum of Five Thousand Dollars ($5,000) so advanced by the defendant and In the 
wrongfully and improperly applied by the plaintiff as aforesaid. Supreme 

17. The defendant denies the allegations set forth in paragraph 10 of the 0o;;~of 
Amended Statement of Claim. The defendant denies that at any time it, Brunswick 
the defendant, removed the pulpwood referred to in paragraph 10 of the (King's 
Statement of Claim to its Mill at Fairville in the Province of New Brunswick Bench 
or to any other place. The defendant says that between the first of November Division). 
1934 and the last day of Ju~y 19~5 the s~id_Ewart C. ~tkinson_delivere~ and No 6_ 
the defendant accepted at its Mill at Fairville aforesaid the said quantity of Defen~e to 

10 6005.43 cords of pulpwood, but the defendant denies that at any time prior Amended 
to delivery thereof at its Mill it in any way took possession of or intermeddled Statement 
with the said · pulpwood. The defendant denies that the said pulpwood or of Claim,_ 
any of it was the property of the plaintiff at any time. The defendant 2lst April, 
further says that the plaintiff at no time was entitled to immediate possession ~.936

d con-
of the said pulpwood or any part thereof. inue · 

(Sgd) SANFORD & TEED. 
Defendant's Solicitors. 

To- Messrs. Hanson, Dougherty & West 
Plaintiff's Solicitors. 

20 Delivered the 2lst day of April 
A.D. 1936. 

No. 7. 

Amendment to Defence to Amended Statement of Claim. 

IN THE SUPREME COURT, KING'S BENCH DIVISION. 

No. 7. 
Amendment 
to Defence 
to Amended 
Statement 
of Claim, Between 

THE ROYAL BA K OF CANADA Pl 
. . ff 24th April, 

aintiJJ 1936. 
and 

PORT RoY AL PULP & PAPER CoMP ANY, LIMITED - Defendant. 

AMENDMENT TO DEFENCE TO AMENDED STATEMENT OF 
30 CLAIM. 

Amend the Defence to the Amended Statement of Claim herein by 
striking out the word "defendant" where it appears as the third word in 
the third line on page 11, and substituting therefor the word" plaintiff." 

Dated this twenty-third day of April, 1936. 
(Sgd) SANFORD & TEED, 

To Messrs. Hanson Dougherty & West 
Plaintiff's Solicitors. 

Delivered the 24th day of 
40 April 1936 

:i; G 2603 D 

Defendant's Solicitors. 
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No. 8. 

Reply. 

IN THE SUPREME COURT, KING'S BENCH DIVISION. 

Between 
THE ROY.AL BANK OF CANADA - Plaintiff 

and 
PORT ROYAL PULP & p APER COMP ANY' LIMITED • Defendant. 

REPLY. 

The Plaintiff joins issue with the Defendant on each and every of the 
allegations contained in the amended Statement of Defence, whereby the 10 
said Defendant denies or does not admit the allegations contained in the 
amended Statement of Claim. 

Dated this twenty-fifth day of April, A.D. 1936. 

(Sgd) HA :rsoN, DouGHERTY & WEST, 
Plaintiff's Solicitor. 

To : Messrs. Sanford & Teed, 
Defendant's Solicitor. 

No. 9. 

Amendment to Defence to Amended Statement of Claim. 

I THE SUPREME COURT, KING'S BE CH DIVISION. 

Between 
THE ROYAL BANK OF CA ADA 

and 
PORT ROYAL PULP & PAPER COMPANY, LIMITED -

- Plaintiff 

- Defendants. 

AL"\1:ENDMENT TO DEFENCE TO AMENDED STATEMENT OF 
CLAIM 

Amend the Defence by inserting therein after paragraph 14 on page 9, 
the following : 

20 

14.- (a). The defendant says that the said 6005.43 cords of pulpwood 
consisted of 707.17 cords of draw shaved wood, of which the purchase price ao 
was S6.50 per cord, totalling $4596.60, cut and delivered under the contract 
dated the 3lst day of October 1933. The balance consisting of 5298.26 cords 
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was sap peeled wood of the value of $7.25 per cord totalling $38,412.37,cut 
and delivered under the contract dated the 26th day of April 1934, and 
the total value of said wood, 6005.43 cords of wood, amounted to $43,008.97. 

The defendant says that the price of the said wood was paid as follows : 
(1) Debit balance of New Lepreau Limited to the defendant 

on 1933 sap peeled contract carried forward and 
charged against the purchase price of the said wood 
cut under the contracts dated October 3lst 1933 and 
April 26th, 1934 

(2) Moneys paid to New Lepreau Limited and/or E. C. 
Atkinson under contract dated October 3lst, 1933, 
prior to receipt by defendant of notice of assign
ment to the plaintiff of moneys payable under con
tract, and moneys subsequently paid to E. C. 
Atkinson and/or The Royal Bank which were received 
by the Bank 

(3) Moneys paid for wages for the operation 
(4) Moneys paid for supplies for the operation 
(5) Moneys paid for stumpage, Crown Land Timber 

License fees, Workmen's Compensation Board Assess
ment 

(6) Moneys paid for rent, housing men for operation 
(7) Moneys paid for freight on wood received 

85,330.91 

11,096.56 
9,631.11 
4,482.31 

7,376.56 
26.00 

5,607.81 

Total payments or damages - $43,551.26 

The defendant further says that after crediting against the said moneys 
so expended or charged against the operation the value of the said 6005.43 
cords of wood received, there was and is still owing from the said E. C. 
Atkinson to the defendant the sum of $542.29. 

( Sgd) SANFORD & TEED 

30 Defendant's Solicitors. 
To Messrs Hanson, Dougherty & West 

Plaintiff's Solicitors. 

Delivered the 19th day of December 
A.D. 1936. 
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No. 10. 

Opening Proceedings at Trial. 

IN THE SuPREME COURT, KI TG's BENCH Drv-Isro -. 

York Circuit. 

Before-CHIEF J STICE J. H. BARRY. Non-Jury. 

THE ROYAL BANK OF CANADA 

Fredericton, N.B., Nov. 17th, 1936. 
10.30 a.m. 

Plaintiff 
vs. 

PORT ROYAL PULP & PAPER COMPANY, LIMITED Defendants. 10 

Appearances: 
Ho . R. B. HA SON, K.C.} 
C. L. DouGHERTY, EsQ. 
W. J. WEST, EsQ. 
M. G. TEED, EsQ. } 
c. F. INCHES, K.C. 

for Plaintiff 

for Defendant. 

Mr. DOUGHERTY: I am appearing with Mr. Hanson for the plaintiff 
and move for trial. 

l\Ir. lKCHES : I am appearing with Mr. Teed for the defendant. 
COURT: If I remember the pleadings, the statement of claim and 20 

defence were amended and we can throw the first ones aside. The amended 
statement of claim was a restatement of the whole claim ? 

Mr. DouGHERTY: Yes, and the amended defence is the same. Your 
Lordship has had the trial record for some time and I presume you are 
familiar with the nature of the case? 

COURT : I am not overly familiar with it. 
Mr. DOUGHERTY: This is an action of the Royal Bank of Canada 

against the Port Royal Pulp and Paper Company Limited. It is a double
barrelled action. It is an action for goods sold, certain pulp wood sold 
and delivered and it is also an action for conversion of certain pulp wood 30 
by the defendant company which at the time of taking was the property 
of the plaintiff by reason of the as ignment of certain contracts. It arises 
out of two pulp wood contracts between one Ewart C. Atkinson of this city 
and the Port Royal Pulp and Paper Company Limited,- the defendant. 
The first contract that Mr. Atkinson had was dated October 1933 for a 
certain quantity of pulp wood. The contract is admitted in the pleadings 
and we have the contract here. That contract at first was in the name of 
The New Lepreau Limited, a company owned and controlled by Mr. 
Ewart C. Atkinson. Subsequently, around the 20th. of January 1934 
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Mr. Atkinson applied to the Royal Bank of Canada for advances to assist In the 

in this pulp wood operation and made application for advances to the Supreme 

bank and went through the procedure of securing the bank for those advances c:~!;!/f 
under Section 88 of the Bank Act. Shortly after that by agreement between Brunswick 

Mr. Atkinson and the Royal Bank and the defendant, :Mr. Atkinson was (l{ing's 

substituted in this contract for The New Lepreau Limited because it was Bench 

Mr. Atkinson who made the application to the bank for the advances and Division). 

it was he who was receiving the advances from the bank in connection with N 
10 

this contract, and to make them all correspond it was agreed between Opeiing · 

10 Mr. Atkinson and the bank and the defendant company, that Mr. Atkinson Proceedings 

be substituted for The New Lepreau Limited. So we are dealing with at Trial , 

Mr. Atkinson's contract as far as we are concerned here. Shortly after 17thNovem

this contract was assigned by Mr. Atkinson to the bank, a notice of this her, .19~

assignment was given to the defendant company. Then about the 26th. contznu · 

of April 1934 Mr. Atkinson entered into another contract, which is the 
second contract referred to in the pleadings, for the supply of another quantity 
of pulp wood to the said defendant company. Application was made for 
further assistance to the bank and the contract was assigned by Mr. Atkinson 
to the bank and advances were made to him to assist him in connection 

20 with the operation by the bank. There was some discussion during the 
summer between the defendant company and Atkinson and the bank which 
has no particular bearing on the statement of claim, but the Port Royal 
Pulp and Paper Company had we allege taken delivery of some 6005 cords 
of pulp wood from Mr. Atkinson, which pulp wood under the contracts 
had been assigned to the bank here. The quantity is in question here. 
They took some 1772 cords in the months of November and December 
1934 and the balance amounting to 4200 cords in the months of May, June 
and July 1935. ,ve allege in our statement of claim as to dealing with 
the conversion side that the Port Royal took some 4200 cords of the spring 

30 shipment of 1935 when they had notice of the assignment. They took the 
whole thing after they had notice of the assignment. Under section 88 
of the Bank Act they had notice of all that. But in addition to the con
structive notice they had actual notice in May 1935 not to take any of that 
wood at all until the bank's claims for the advances under ection 88 of 
the Bank Act were settled. They took all the wood in the months of May, 
June and July and we have based our claim for conversion on that angle 
of it. ,vhat we are asking is the principal of the notes made by the bank 
as advances with interest. There is a great deal in the pleadings that is 
admitted. Our claim in this action is based on our security under Section 88 

40 of the Bank Act and under the assignment of the contracts from Mr. 
Atkinson to the bank. That is one side of the case. The other side is the 
conver ion under Section 88 and the assignment of the contract and the 
taking of the pulp wood by the defendant company supports our conversion 
claim. 
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No. 11. 

Hedley S. Murray, Examination. 

HEDLEY S. MURRAY, called as a witness on behalf of the Plaintiff, 
being duly sworn, testified as follows : 

DIRECT EXAMINATION by Mr. DOUGHERTY. 
Mr. DOUGHERTY: There is one amendment I wish to make in the 

statement of claim-paragraph 8 of the amended statement of claim, 
second line, " ll th day of January " should read " 29th day of January." 
There is another amendment, in the particulars on page 7 of the amended 
statement of claim, " credits " starting " December 7th. by note- $200.00." 10 
All of those down to January 29th six of them, that should be instead of 
'' by note''-" by cash." 

Q. Your name is Hedley S. Murray ?-A. Yes. 
Q. And you are the manager of the Royal Bank of Canada, Fredericton 

Branch ?- A. Yes. 
Q.' And have been manager of the Fredericton Branch since when?

A. September 25th, 1925. 
Q. And have been engaged in the banking business for how long?

A . Since April 18th. 1898. 
Q. Are you acquainted with Mr. Ewart C. Atkinson of this city?- 20 

A. Yes. 
Q. tarting in the winter of 1934 in January, did you have some 

dealings with Mr. Atkinson in connection with pulp wood operations that 
he was conducting ?-A. · Yes. 

Q. What was the nature of your connection with Mr. Atkinson in 
these pulp wood operations ?- A. He came to us and wanted advances for 
the purpose of carrying on his operation. 

Q. And in due course were advances made to him ?-A. Yes. 
Mr. DOUGHERTY: I wish to offer in evidence contract between New 

Lepreau Limited and Port Royal Pulp and Paper Company dated 30 
October 3lst. 1933. 

Put in evidence as No. One. 
Q. When did Mr. Atkinson make application for advances in con

nection with his pulp wood operation ?- A. In January 1934. 
Q. I show you this paper writing. Is that Mr. Atkinson's signature? 

- A. Yes. 
Mr. DOUGHERTY : I offer a notice of intention of Mr. Ewart C. Atkinson 

to give security under the authority of Section 88 of the Bank Act, dated 
January 20th. 1934 and registered with the Assistant Receiver General at 
Saint John on the 22nd. of January 1934 as No. 9ll. 40 

Put in evidence as No. 2. 
Q. Are these notices of intention to give security under Section 88 of 

the Bank Act signed in duplicate and torn apart here at the perforated 
spot ?-A. Yes. 
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Q. After this notice of intention was signed by Mr. Atkinson was any 
application for credit under the security of section 88 made to the bank by 
Mr. Atkinson ?- A. Yes. 

Q. I show this paper writing- Form 302 ?- A. Yes. 
Q. What is that ?- A. That is an application form required by section 

88 regulations. 
Q. And is Mr. Atkinson's signature to it ?- A. Yes. 
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Mr. Dou GHERTY: I offer in evidence an application for credit from Plaintiff's 
Mr. Ewart C. Atkinson to the Royal Bank of Canada under the provisions Evidence. 

10 of section 88 of the Bank Act dated January 24th. 1934, bank's form 302. 
Put in evidence as No. 3. H Nd.lo. 1

8
1. 

e ey • Mr. DOUGHERTY: I offer form 301 of the bank. It is an agreement Murray, 
as to the powers of the Royal Bank of Qanada in relation to advances and Examina
the security held therefor, signed Ewart C. Atkinson and dated 24th January t~on---con· 
1934. tinued. 

Put in evidence as No. 4-. 
Mr. Dou GHERTY: I offer letter dated March lst.1934 from Port Royal 

Pulp and Paper Co. to E. C. Atkinson. 
Put in evidence as No. 5. 

20 Mr. DOUGHERTY : I offer assignment of contract from E. C. Atkinson 
to the Royal Bank of Canada dated March lOth. 1934. Assigning to the 
Royal Bank the contract dated October 3lst. 1933 made between E. C. 
Atkinson and the Port Royal Pulp and Paper Company covering 1000 to 
4000 cords of pulp wood. 

Put in evidence as No. 6. 

Mr. DOUGHERTY : By consent I am offering in evidence copy of letter 
from Mr. Murray, manager of the Royal Bank of Canada at Fredericton, 
to the Port Royal Pulp and Paper Company dated March 12th. 1934. 

Mr. HANSON: The defendants have not produced the original letter 
30 or the original assignment. I want it clear on the record that there was 

a copy enclosed and they received it. It is admitted for the purpose of 
this trial that this letter was written on the 12th. of March 1934 and actually 
received and that it contained a duplicate of the assignment of the lOth. 
of March 1934, assigning the contract number one in evidence of the 3lst. of 
October 1933. 

Put in evidence as No. 7. 

Mr. DOUGHERTY : I offer original letter from the Port Royal Pulp 
and Paper Company to the Royal Bank, Fredericton, dated March 16th. 
1934. 

~ Put in evidence as No. 8. 
Q. I show you exhibit number eight. Reference is made in that 

letter to some $4000 over-advanced on the other contract. Do you know 
what that contract would be, or not ?- A. I don't know anything about it, 
no. 
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lVIr. Do-eGHERTY : I offer original letter from H. S. Munay, manager 
of the Royal Bank of Canada at Fredericton, to Port Royal Pulp and Paper 
Company dated March 20th. 1934. 

Put in evidence as No. 9. 
Mr. DOUGHERTY : I offer original contract made between Ewart C. 

Atkinson and Port Royal Pulp and Paper Company dated April 16th. 1934. 
Put in evidence as No. 10. 
Mr. Do GIIERTY: That is for 10,000 cords of peeled spruce and :fa 

pulp wood. 
Mr. Do GHERTY : I offer assignment from Ewart C. Atkinson to the 10 

Royal Bank of Canada dated May 27th. 1934 of contract dated April 26th. 
1934. 

Put in evidence as No. ll. 
Mr. DouGI-IERTY: By consent I offer in evidence copy of letter dated 

July l 7th. 1934 from H. S. MUTI'ay, manager of the Royal Bank of Canada 
at Fredericton .to the Port Royal Pulp and Paper Company, St. John, N.B. 

Put in evidence as No. 12. 
Mr. DouGI-IERTY: I offer original letter from Port Royal Pulp and 

Paper Company Limited to E. C. Atkinson, Fredericton, dated July 14th. 
1934. 20 

Put in evidence as No. 13. 
Mr. DocGIIERTY : This exhibit number 13 which is in evidence is 

an agreement between lVIr. Atkinson and the defendant company to change 
the last contract so that the defendant company will take fall shipment up 
to the quantity of three thousand cords instead of waiting until next spring. 

Mr. Do GIIERTY : I offer application from E. C. Atkinson to the 
Royal Bank of Canada for further credit under the provisions of section 88 
of the Bank Act dated July 16th. 1934. 

Put in evidence as No. 14. 
Mr. Do GIIERTY: Exhibit No 14 is supplementary to application ::o 

and promise dated January 24th. 1934 for revolving line of credit on pulp 
wood to the extent of ten thousand dollars on the security of all the rough 
or draw shaved or sap peeled spruce and fir pulp wood in the Lawrence 
flowage on the New River stream in the county of Charlotte or elsewhere. 

Mr. DOUGHERTY : I offer another agreement as to the powers of the 
Royal Bank of Canada under the provisions of the Bank Act dated July 16th. 
1934 signed by E. C. Atkinson. 

Put in evidence as No. 15. 
Q. I show you exhibit number 12, which is a copy of letter from you 

dated July l 7th. 1934 to the Port Royal Pulp and Paper Company. (reads 40 
letter) 

" V\Te enclose herewith our form Le 212, being an assignment of money 
'· due or becoming due under your contract with Mr. Atkinson, dated 
" April 26th. 1934 for 10,000 cords of peeled spruce and fir pulp wood, 
" of which you will take delivery of 3000 cords this summer as advised 
" in your letter of the 14th. instant to Mr. Atkinson." 
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\Vould that be a copy or a duplicate ?- A . It would be a duplicate 
of our form Le 212, which gave us an assignment of the moneys due under 
the contract mentioned therein dated April 26th. 1934. 

Mr. DouGIIERTY : I offer original letter from the Port Royal Pulp 
and Paper Co. to the Royal Bank of Canada dated July 19th. 1934. 

Put in evidence a No. 16. 
Q. I show you that letter. Did that letter come to your attention at 

all ?-A. I think Mr. Atkinson probably showed me that letter. 
Mr. DOUGHERTY : Any objection? 
Mr. l~CHES: No. 
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Put in evidence as No. 17. 
Mr. DOUGHERTY : I offer original letter from H. S. Murray, Manager 

of the Royal Bank of Canada, Fredericton, to the Port Royal Pulp and 
Paper Company, St. John, dated December 13th. 1934. 

Put in evidence as No. 18. 

Mr. DOUGHERTY: I offer original letter from Port Royal Pulp and 
Paper Company to the Royal Bank of Canada dated December 2lst. 1934. 

Put in evidence as No. 19. 

Mr. DouGHERTY : I wish to offer in evidence a portion of the evidence 
of Ewart C. Atkinson taken on discovery. 

CouRT : You better read it into the record. 

Mr. l:N"CHES: Ewart C. Atkinson was examined by the defendant in 
the suit. The plaintiff, I submit, cannot use any of his evidence. The 
defendant examined one of their officials. That is evidence that we took 
on discovery. We can use parts of that examination if we want to, but 
I submit that the plaintiff cannot. 

Co RT : On that examination, although the order was taken out by 
30 your client, Mr. Inches, it will be open to you to introduce any parts of it 

you wish to into the record here. It will also be the right of the plaintiff 
to introduce into~the record any other part of the examination which would 
modify or change or add to in any way. 

Mr. L.TcHES : He has to wait until :Ve introduce part of it first. 

CouRT: If the defendant does not put in part of that examination, 
I am not quite sure that you have any right. The evidence is sent to the 
clerk of the Court and he hands it to me and it is evidence per se. If you 
had a witness here to give viva voce evidence, it would be quite open to 
Mr. Hanson to call him if he wanted to. 

40 Mr. HANSON: We won't press that now. We will have to call Mr. 
Atkinson. l\-1r. Atkinson is not a party to the action within the meaning of 
one of the rules under 31 and strictly speaking we cannot put in his examina
tion unless the party calling him first puts in such portions of his examination. 

i G 21103 

Examina-
tion--con
tinued. 
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If they put part of his deposition in first, then we could put in the part we 
want to put in. \Ve will call Mr. Atkinson. \Ve will not press it at the 
moment. 

Q. (By Mr. Dougherty) I show you a letter. Do you identify that 
letter ?-A. Yes. 

Q. Is that your signature ?--A. Yes. 
Q. That is a letter written by you ?-A. Yes. 
Q. Dated May 15th. 1935 ?-A. Yes. 
Q. To E. C. Atkinson, Fredericton, N. B. ?-A. Yes. 
Mr. DOUGHERTY: I ask to have this letter marked for identification. 10 

Letter marked for identification. 
Mr. DouGHERTY: It has been suggested by counsel that if we could 

adjourn now we might shorten up this case materially for this afternoon by 
agreement of what would be admissible in evidence by the parties. 

CouRT : This suit is I presume an honest dispute between two well 
known corporations-the Royal Bank of Canada and the Port Royal Pulp 
and Paper Company. The pleadings are somewhat voluminous and there 
has been admitted into the record here this morning quite a volume of 
correspondence. In order to make it easier for the Court to get at the 
merits of the case, the circumstances of which are somewhat involved, I 20 
would like to have in short form a statement of the questions of fact that are 
in dispute, and then I would also like to have from Mr. Inches the reasons 
in law why you think the plaintiff is not entitled to recover. I do not think 
I would want any prolonged argument except you have some authorities. 

Mr. HANSON: I had it in mind to suggest at the end of the evidence 
that we might submit briefs. 

Recess. 

Court resumes at 2.30 p.m. November l 7th. 1936. 

H. S. ~IURRAY, takes stand, direct examination continued by Mr. 
Dougherty. 30 

Q. l\fr. Murray, did you make advances to Mr. Atkinson on his pulp 
wood operations, and take notes and security therefor under the procedure 
under section 88 of the Bank Act ?- A. Yes. 

Q. Just what was your procedure and when did it start with reference 
to these two contracts that we are concerned with ?- A. In January 1934 
he applied to us for advances to carry on the pulp wood operations for 
wages mostly, and in accordance with the requirements of section 88 of the 
Bank Act we took form 399, which is a promise to give security. This 
was forwarded to the Receiver General, Saint John, registered. 

Q. Is that not really a notice ?- A. Yes, notice of intention to give 40 
security- form 399. This was registered by the Receiver General and one 
of the duplicate forms returned to us with the date of registration on the 
back. Upon receipt we obtained the usual application forms. 

Q. Application forms- I show you exhibit number three. ls that the 
first application form ?- A. Yes. 
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Q. Of January 24th. 1934 ?-A. Yes. 
Q. All right ?-A. And also that next form 301. 
Q. You took that at the same time ?-A. Yes. 
Q. "Agreement as to the powers of the Royal Bank of Canada in 

relation to all advances and securities held therefor "?-A. Yes. 
Q. Exhibit number four ?-A. Yes, we made that out for one thousand 

dollars and in that connection took form 303. 
Q. And is that the form that you refer to ?-A. Yes. 
Q. That is the actual one you took dated January 24th. 1934 ?-A. Yes. 
COURT : What quantity of pulp wood does the bank claim that the 

defendant pulp people got of theirs ? 
Mr. HANSO : 6005 cords. 
COURT : Is it in the particulars ? 
:Mr. HANSON: Yes. 
CouRT : What value are you putting on it ? 
Mr. HANSON: The value is stated in the contract itself. One contract 

at so much and the other contract at so much. The bank is claiming only 
the amount of its advances, to the extent of its title in the wood. All 
we are asking is for our advances and interest. 

20 CouRT: Can you differentiate between the two contracts? 
Mr. HA~ SON: Yes. It is worth much more than the claim. 
CouRT: The pulp people have gotten enough of the plaintiff's pulp 

to more than liquidate the claim? 
Mr. HANSON: Yes. 
Q. I show you a number of forms 303, security taken by the bank 

from Mr. Atkinson under section 88-from one to 41 inclusive-A. These 
forms were taken separately with each note-each advance. 

Q. The first one is dated January 24th. 1934 ?-A. That advance was 
the start-SlOOO. 

30 Q. And the last one is dated January 29th. 1935, for how much?-
A. The advance on that date was $170, being a renewal, but the form 
covers the whole indebtedness of eight thousand dollars, which is in 
accordance with the requirements of the act. 

CouRT : I suppose you don't deny that- that proposition is not 
denied that assuming for the moment that the pulp wood that the defendant 
company got and Atkinson cut, its value would be far more now than the 
value of the advances by the bank that they are now claiming for? You 
admit that? 

Mr. INCHES : Yes. 

40 CouRT: The whole question turns on the ownership of the pulp. 
Q. You take these forms 303 that we are referring to from one to forty 

one for a moment-will you just tell us with reference to which one o. 
them-what was done by you jn connection with the advances to 

E2 

In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
Bench 

Division). 

Plaintiff's 
Evidence. 

Ko. 11. 
Hedlev S. 
Murra::y, 
Examina
tion-con
tinued. 



In the 
Supreme 
Court of 

N ew 
Brunswick 

(King's 
Bench 

Division). 

Plaintiff's 
Evidence. 

Xo. ll . 
Hedley S. 
Murray, 
Examina
tion-con
tinued. 

36 

Mr. Atkinson? Take number one first and so on? Do you understand 
what I mean ?-A. Yes. It is a long proposition. I can stand here 
and do it. 

Q. Start with number one dated January 24th. 1934. We want to 
get on the record just what these are ?-A. That form was taken when the 
first advance of one thousand dollars was given on January 24th. 1934. 

Q. That form was taken from whom ?-A. Mr. Atkinson_ 
Q. What became of that note ?-A. I have not got that note. 
Q. Was there a note given with that form ?-A. Yes. 
Q. For how long ?-A. Demand note. lO 

Q. "\Vhat became of that note ?-A. That note of April 24th. 1934 for 
three hundred dollars was paid on account by a cheque deposited to the 
Sales Account. 

Q. What is the Sales Account ?-A. I might explain that in accordance 
with the requirements of Section 88 security, the act or the practice is to 
conduct two current accounts, one is a Sales Account in which are deposited 
all recejpts and debits against this account, which are applied on the first 
note current or the oldest note current. If new advances are required 
it is necessary to take a note for the amount which is placed to the credit 
of a Disbursements Account against which cheques are paid. And I might 20 
mention before that this one thousand dollars first note was credited to the 
Disbursements Account against which cheques issued were paid. That is 
the general set up of operating under Section 88. 

Q. And you say in April three hundred dollars was paid on that first 
one thousand dollars note ?-A. Yes, on April 24th. there was three hundred 
dollars applied on account of that one thousand dollars note. 

Q. Then was it renewed ?- A. No. Then on May first two hundred 
dollars was applied on it, and again on May nineteenth, a further two 
hundred dollars. The balance was liquidated on June 5th. 

Q. And it was all paid on June 5th. ?- A. Yes, but in the meantime 30 

new advances had been given. 
Q. And what happened to the first note after it was fully liquidated? 

- A. The first note was delivered to Mr. Atkinson. 
Q. While that note was current were further advances given to 

Mr. Atkinson ?-A. Yes. 
Q. Give me them in their order ?- A. February 15th. 1934 was the 

second advance-five hundred dollars. 
Q. And was a demand note taken ?-A. Yes, they are all demand 

notes. 
Q. And with every one of these securities taken was there a corresponding 40 

note taken from Mr. Atkinson by the bank at the same time ?- A. Yes. 
Q. ·what happened then ?- A. This note of June 5th. 1934 was reduced 

four hundred and fifty dollars by payment and the balance of Fifty Dollars 
was paid on June 23rd. 

Q. And that also went in Mr. Atkinson's vouchers at the bank ?---A. Yes. 
Q. When was the next advance and the amount of it- number three?

A. February 24th.- five hundred dollars, demand note. 
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Q. And is this number three security taken at that time ?-A. Yes. 
Q. And a corresponding note ?- A. Yes. 
Q. And that note has been paid and is not now current?-
Mr. INCHES: I think we can shorten it up by getting down to current 

notes ?-A. There is a complete record of them here. 
Q. Then the next advance was number four ?- A. March 14th. 1934-

$500. 
Q. And has that one been liquidated ?- A. Liquidated in a similar 

manner. 
Q. And the corresponding note would be with Mr. Atkinson's vouchers? 
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and is in his vouchers. 
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Q. Number six- when was that made ?- A. April 24th. 1934-8300.00. 
Q. And a note taken from Mr. Atkinson at the time ?- A. Yes. 
Q. And what happened ?- A. Eventually paid and in his vouchers. 
Q. Number seven ?- A. May first 1934- 200.00. 
Q. Advanced to Mr. Atkinson ?- A. Yes. 
Q. And security taken ?- A. Yes, and note paid and in his vouchers. 
Q. Number eight ?- A. May 19th. 1934- $200. 
Q. And a.corresponding note taken ?- A. Yes. 
Q. And has since been liquidated to the bank ?- A. Yes. 
Q. Number nine ?- A. May 28th. 1934- 81000. 
Q. And a corresponding note taken from Mr. Atkinson at the time?-

A. Yes. 
Q. Which note has been paid ?- A. Yes, and in his vouchers. 
Q. Number ten ?- A. June 2nd. 1934- $200.00. 
Q. And was a note taken with that ?- A. Yes. 
Q. What became of that note ?- A. Eventually paid and delivered to 

Mr. Atkinson. 
Q. Did you do all this yourself ?- A. Yes. 
Q. Number eleven ?- A. June 5th.- 750.00. 
Q. And a corresponding note taken from Mr. Atkinson payable on 

demand ?- A. Yes. 
Q. And that note I understand has been paid and liquidated to the 

bank and the voucher turned over to Mr. Atkinson ?- A. Yes. 
Q. And the twelfth advance ?- A. June 8th. 1934- 200.00. 
Q. Was a note taken from Mr. Atkinson for that amount ?- A. Yes. 
Q. A demand note ?- A. Yes. 
Q. And was it subsequently paid ?- A. Yes. 
Q. And note itself delivered to Mr. Atkinson ?- A. Yes. 
Q. Number thirteen ?- A. June 14th. 1934- $700.00. 
Q. And a note taken from Mr. Atkinson payable on demand ?- A. Yes. 
Q. What became of that note ?- A. Eventually paid and delivered to 

Mr. Atkinson. 
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Q. Number fourteen ?-A. June 15th. 1934-$200.00. 
Q. And a note taken at the time ?- A. Yes. 
Q. What became of that note ?-A. Eventually paid and turned over 

to Mr. Atkinson. 
Q. Was it paid in cash ?-A. In cash by cheque deposited in the Sales 

Account. 
Q. And the fifteenth advance ?-A. June 23rd. 1934-$1200.00. 
Q. And was a note taken for that from Mr. Atkinson ?-A. Yes. 
Q. And was that note paid off to the bank ?-A. Yes, and note delivered 

to Mr. Atkinson. 10 
Q. And the sixteenth advance ?-A. June 30th. 1934-$200.00. 
Q. And a note also taken from Mr. Atkinson at the same time ?-A. Yes. 
Q. And was that note paid ?- A. Yes. · 
Q. And delivered to Mr. Atkinson after payment ?-A. Yes. 
Q. And the seventeenth advance ?-A. July 4th. 1934-$500. 
Q. And a corresponding note taken for that amount from Mr. Atkinson? 

-A. Yes. 
Q. And paid ?- A. Yes, and delivered to him. 
Q. Eighteenth advance ?-A. July 5th. 1934-five hundred dollars. 
Q. And a note taken from Mr. Atkinson at that time ?- A. Yes. 20 
Q. And was that note paid ?-A. Yes. 
Q. And delivered over to Mr. Atkinson after payment ?- A. Yes. 
Q. The nineteenth advanc·e ?- A. July 9th. 1934- $300.00. 
Q. And a corresponding note taken for that amount ?- A. Yes. 
Q. And was it paid ?- A. Yes. 
Q. And delivered over in Mr. Atkinson's vouchers by the bank?-

A. Yes. 
Q. Twentieth advance ?- A. July 12th. 1934- two hundred dollars. 
Q. And a note taken from Mr. Atkinson for same amount ?- A. Yes. 
Q. And was that note paid ?-A. Yes. 30 
Q. And paid note delivered to Mr. Atkinson ?- A. Yes. 
Q. The twenty-first advance ?- A. July l 7th. 1934- $1000. 
Q. I show you this note- is that the note ?- A. Yes. 
Q. And there is due on that note now how much ?- A. $85.55 and 

interest. 
Mr. DouGHERTY: We have run through the old ones and we have 

struck the first one of the current. 
Q. And you have certain endorsements on the face of it there. Are 

all these advances up to that date shown in the security taken ?- A. Yes. 
Q. (By the Court) Is it correct that all these advances made from time 40 

to time under the two contracts were made to Mr. Atkinson ?- A. Yes. 
Q. You never made any direct advances to the pulp company ?- A. 

No. 
Q. But quite a number of the credits on the advances to Mr. Atkinson 

came to your office through the pulp people ?- A. Yes. 
Q. They from time to time paid you money on those advances?

A. Yes. 
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Q. Were those payments made on account of Atkinson ?- A . Yes, 
by cheques sent to the bank payable to the bank issued by the pulp 
company. 

Q. (By Mr. Dougherty) And at t he time this security number twenty
one was taken on the seventeenth of July 1934 what was Mr. Atkinson's 
current indebtedness then ?- A . Six thousand dollars and interest. 

Q. Then the next advance was made when- number twenty-two?-
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Q. All unpaid ?-A. Yes, from now on. No. 11. 
Q. The next advance twenty-three, when was that made ?- A . July H edley S. 

28th. 1934- $1000. Murray, 
ExaminaQ. I show you this note of Mr. Atkinson's dated July 28th. 1934. tion-con-

Is that the note taken for that advance ?- A. Yes. tinued. 
Q. And is that note still unpaid with interest ?- A . Yes. 
Q. The twenty-fourth advance ?- A. August 2nd. 1934-81000. 
Q. And on August 2nd. there is a note of Mr. Atkinson's for one 

thousand dollars. Is that the note taken ?-A. Yes. 
20 Q. And you took number twenty-four security at that time ?- A . Yes. 

Q. And is that note still unpaid with interest ?- A . Yes. 
Q. The twenty-fifth advance made to Mr. Atkinson ?- A. August 4th. 

1934- $500. 
Q. I show you a note of Mr. Atkinson's dated August 4th. five hundred 

dollars payable to the bank. Is that the note you took at that time?
A. Yes. 

Q. Is that note still unpaid with interest ?- A . Yes. 
Q. And you took security number twenty-five in this list at that 

time ?- A. Yes. 
30 Q. The twenty-sixth advance ?- A. August 13th. 1934- $500. 

Q. And did you take a note from Mr. Atkinson ?- A . Yes. 
Q. I show you this note dated August 13th. 1934 for five hundred 

dollars signed by M:r. Atkinson. Is that the note ?- A . Yes. 
Q. And is that note unpaid with interest ?- A . Yes. 
Q. And you took security number twenty-six in the list at that time 

from Mr. Atkinson ?- A. Yes. 
Q. And the twenty-seventh advance ?- A. August 24th. 1934- 8500. 
Q. And you took a note from Mr. Atkinson ?- A. Yes. 
Q. I show you this note dated August 24th. 1934 signed by Mr. Atkinson 

{() for five hundred dollars. Is that the note taken at that time ?- A . Yes. 
Q. Is that note unpaid both as to principal and interest ?- A. Yes. 
Q. And did you take number twenty-seven in t he list of securities 

at that time ?-A. Yes. 
Q. And number twenty-eight advance to Mr. Atkinson ?- A . August 

29th. 1934- $500.00. 
Q. Did you take note and security at that t ime for the note ?- A . Yes. 
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Q. I show you a note signed E. C. Atkinson dated August 29th. 1934. 
Is that the note you took at that time ?-A. Yes. 

Q. Is that note still outstanding ?- A. Yes. 
Q. And was there security taken at that time ?- A . Yes. 
Q. Number twenty-nine ?-A. August 3lst. 1934- 8500. 
Q. And you took security at that time ?- A. Yes. 
Q. And you took a note from l\1r. Atkinson at the same time ?- A. Yes. 
Q. I show you note dated August 3lst. 1934 for five hundred dollars 

signed by Mr. Atkinson. Is that the note ?- A. Yes. 
Q. And is that note unpaid both as to principal and interest ?- A. Yes. 10 
Q. And the next advance to Mr. Atkinson ?- A . September llth. 

1934-$490. 
Q. And did you take security number thirty in the list of securities from 

Mr. Atkinson at that time ?- A. Yes. 
Q. And did you take a note from Mr. Atkinson ?- A. Yes. 
Q. I show you note dated September llth. 1934 for four hundred and 

ninety dollars signed by Mr. Atkinson payable to the bank ?-A. Yes. 
Q. Is that the note you took at that time ?- A. Yes. 
Q. And is that note unpaid ?- A. Yes. 
Q. Both as to principal and interest ?- A. Yes. 20 
Q. And the next advance that you made ?- A. September 14th. 1934. 

$535.00. 
Q. At that time did you take this security number thirty-one in the 

list of securities ?- A. Yes. 
Q. And did you also take a note from Mr. Atkinson for the same 

amount ?- A. Yes. 
Q. I show you note dated September 14th. 1934 for five hundred and 

thirty-five dollars signed by Mr. Atkinson ?- A. Yes. 
Q. Is that the note you took at that time ?- A. Yes. 
Q. Is that note unpaid ?- A. Yes. 30 

Q. And the next advance to Mr. Atkinson was when, on these contracts? 
-A. September 18th. 1934- $100. 

Q. And did you take security number thirty-two in the list from 
Mr. Atkinson at that time ?- A. Yes. 

Q. And did you take a note from Mr. Atkinson at that time ?-A. Yes. 
Q. I show you note dated September 18th. 1934 for one hundred 

dollars signed by Mr. Atkinson. ls that the note you took from 
Mr. Atkinson at the time ?-A. Yes. 

Q. And is that note unpaid as well ?- A. Yes. 
Q. The next advance ?- A. October 9th. 1934-$100. 40 

Q. Did you take security from 1\1.r. Atkinson at that time ?- A. Yes. 
Q. Number thirty-three in the list of securities, is that the one you 

took on that occasion ?- A. Yes. 
Q. Did you take a note from Mr. Atkinson ?- A. Yes. 
Q. I show you note dated October 9th. 1934 for one hundred dollars 

signed by Mr. Atkinson. Is that the note you took on that occasion?
A. Yes. 
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Q. Is that note paid ?-A. No. 
Q. And the next advance ?-A. October 26th. 1934-$100. 
Q. I show you number thirty-four in the list of securities, is that the one 

you took on that occasion from Mr. Atkinson ?- A . Yes. 
Q. Did you take a note at the same time ?- A. Yes. 
Q. Note dated October 26th. 1934-one hundred dollars sianed by 

Mr. Atkinson. Is that the note you took at that time ?-A. Yes. 
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Q. Is that note still unpaid f-A. Yes, with interest. 
Plaintiff's Q. The next advance ?-A. October 3lst. 1934-one hundred dollars. Evidence. 

Q. Number thirty-five in the list of ecurities, is that the security you 
took at that time from l\fr. Atkinson ?-A. Yes. Xo. ll. 

Q. Did you take a note from him too ?-A. Yes. Hedley S. 
Q. This note dated October 3lst. 1934 for one hundred dollars signed by :urrar, 

Mr. Atkinson. Is that the note you took then ?-A. Yes. ti~:m:~-
Q. Is that note still unpaid ?-A. Ye , with interest. tinued. 
Q. The next advance to Mr. Atkinson ?- A. November l 7th. 1934-

$100. 
Q. I show you security form number thirty-six. Is that the form of 

security you took at that time from Mr. Atkinson ?-A. Yes. 
Q. Did you take a note from him then ?-A. Yes. 
Q. Here is a note dated November l 7th/1934 for one hundred dollars 

signed by :Mr. Atkinson. Is that the note you refer to ?-A. Yes. 
Q. And is that note unpaid ?-A. Yes. 
Q. The next advance to Mr. Atkinson ?-A. December 7th. 1934-

200. 
Q. And did you take security at that time ?-A. Yes. 
Q. Here is number thirty-seven in the list of securities. Is that the 

form you took from Mr. Atkinson on that occa ion ?-A. Yes. 
Q. Did you take a note at that time ?- A. Yes. 

30 Q. I show you note dated December 7th. 1934 for two hundred dollars 
signed by :\fr. Atkinson. Is that the note you took then ?-A. Yes. 

Q. And is that note unpaid both as to principal and interest.-A. Yes. 
Q. The next advance was made when ?-A. December 13th. 1934-

250.00. 
Q. And did you take security from Mr. Atkinson at that time ?-A. Yes. 
Q. Number thirty-eight is that the actual security you took at that 

time ?-A. Yes. 
Q. And note ?-A. Yes. 
Q. I show you note dated December 13th. 1934 for two hundred and 

40 fifty dollars signed by Mr. Atkinson. Is that the note referred to ?-A. Yes. 
Q. Is that note unpaid ?- A. Yes. 
Q. Your next advance ?-A. December 27th. 1934-$200. 
Q. Did you take a formal security from Mr. Atkinson for that advance? 

-A. Yes. 
Q. Number thirty-nine is that the form you took from him on that 

occasion ?-A. Yes. 
Q. Was a corresponding note taken !-A. Yes. 
x G 2603 F 
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Q. I show you note dated December 27th. 1934 for two hundred dollars 
signed by Mr. Atkinson. Is that the note referred to ?-A. Yes. 

Q. ls that note unpaid ?-A. Yes, and interest. 
Q. The next advance ?-A. January llth. 1935. 
Q. What was the amount of the advance ?-A. $69.45. 
Q. Did you take form of security from Mr. Atkinson then ?-A. Yes. 
Q. I show you number forty in the list of securities we have here, is 

that the one you actually took on that occasion ?-A. Yes. 
Q. Did you take a corresponding note from Mr. Atkinson ?- A. Yes. 
Q. I show you note dated January llth. 1935 for $69.45 signed by 10 

Mr. Atkinson. Is that the note you refer to ?-A. Yes. 
Q. Has that note been paid ?-A. No. 
Q. And it is still unpaid ?- A. Yes, with interest. 
Q. And the last advance was made when ?-A. January 29th. 1935-

$170.00. 
Q. And number forty-one in the list, is that the form of security you 

took from him at that time ?- A. Yes. 
Q. And did you take a corresponding note ?-A. Yes. 
Q. I show you note dated January 29th. 1935 for one hundred and 

seventy dollars signed by Ewart C. Atkinson. Is that the note you refer to? 20 
-A. Yes. 

Q. Is that note unpaid ?- A. Yes. 
Q. Both as to principal and interest ?- A. Yes. Total $8,000. 

Q. \Vith interest ?-A. Yes. 
Q. Is eight thousand dollars the total indebtedness at the present time? 

- A. Yes. 
Q. "Under these advances ?- A. Yes. 
Q. Dealing ·with renewals- when did the renewals in this start?

A. I would say that the renewals started in July 1934. 
Q. On July 28th. 1934 what were the advances to Mr. Atkinson at that 30 

time ?-A. Eight thousand dollars-that was the maximum advances. 
Q. After that all subsequent advances made, would they be renewals? 

-A. After July 28th. 1934 when we received a cheque from say the Port 
Royal Company, for example- two hundred dollars- this amount was 
credited to the sales Account, debited to that account and applied on the 
oldest note. But in order that Mr. Atkinson could use the funds a new 
note was made out. The maximum amount was eight thousand dollars. 
This is a routine that we follow in carrying out Section 88 securities. 

Q. So that his advances did not go above eight thousand dollars?
A. No. It is just a routine matter. We could have handed him over the 40 
cheque and he could have used that, but in order to carry out the regulations 
under section 88 we took the money we received and applied it on the oldest 
note and in order to give him the benefit of some new money, we put 
through another note for the same amount. 



43 

Mr. DOUGHERTY: I offer in evidence all the securities taken by the 
bank from Mr. Atkinson for advances under these two contracts. They are 
fastened together and numbered on the corner one to forty-one. 

Put in evidence as No. 20. 
CouRT : A group of securities taken by the bank from Mr. Atkinson and 

numbered one to forty-one are put in evidence under the general mark 
of exhibit number twenty. 

Mr. DOUGHERTY: I offer the current notes, dated from July l 7th. 
1934 to January 24th. 1935, numbered in the same numbers twenty-one 

10 to forty-one as the corresponding securities. 
Put in evidence as No. 21. 
COURT: I would like to have made up- I am supposed to find the facts 

and I would like to have what the interest would be. 

Mr. DOUGHERTY: We will have that all figured out. We have it up 
to the time of issuing the writ, but not since that. In the statement of claim 
we have the interest reckoned up to the 24th. of February, 1934. 

COURT: Do those notes read from date until paid? 

Mr. DOUGHERTY : Yes. 
Q. The amount that is due, Mr. Murray, to the Royal Bank for these 

20 advances at the present time, is how much ?- A. Eight thousand dollars 
principal and interest up to the end of October last. 

Q. On which particular note is the interest ?- A. The interest in arrears 
to the end of October this year was seven hundred and fifty dollars and some 
cents. 

Q. You claim interest on each note that is still due and unpaid from the 
date of that note? Is that it ?- A. We claim interest on each note that is 
unpaid-I presume it is from the date of the note, but I cannot say 
definitely until I see our records. I know the interest in arrears to the end 
of October was seven hundred and fifty dollars and some cents. 

30 Q. As we were going over the various notes that were current on which 
we are claiming, I think you said that each one of these notes started --, 
the note dated July l 7th. 1934 that there was a balance on that note of 
$85.55 ?- A. Yes. 
' Q. With interest to the present time. Is that correct ?- A. Yes. 

Q. And then each succeeding note, that is the current note, has any
thing been paid on account at all on those notes ?- A. No, I don't think so. 

Q. Well, do you know ?- A. I could tell definitely if I had the record 
here. 

Q. Have you got that record ?- A. Yes, accrued interest account. 
40 Q. I would like to have that. Could you get it today ?- A. I have the 

record here. I think I can clear this up for you right here. 
Q. (By Mr. Inches) Are these statements you are looking at in your 

own writing ?- A. They are all initialled by me. 
Q. But not in your own writing ?- A. These figures in here are not all 

in my own writing. 
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Mr. INCHES: I ask that you do not look at them. We have expedited 
this trial this afternoon in an amazing way to your convenience. We met 
at lunch time to see what each one would admit. I am willing to allow in all 
these documents if you will do the same with us. 

Mr. HA :rso : Mr. McMackin's evidence is only hearsay. We cannot 
accept that unless we have some check on it. I cannot take Mr. McMackin's 
statement and say it is correct. 

Q. Have you any record showing the accumulated interest on these 
notes that are still current and unpaid ?-A. Yes. 

Q. Have you it with you ?-A. Yes. 10 
Q. Has it been checked by you as manager of the bank ?-A. Yes. 
Q. As to correctness ?-A. Yes. 
Q. Then can you tell us from your bank records-
Mr. I CHES: What records are you looking at ?-A. The records of 

these demand notes. 
Q. Is that your writing ?-A. There are my initials verifying each 

entry. 
Q. When you initial each entry what does that mean ?-A. That means 

I verify the entry. 
Q. And did you reckon the interest yourself?-A. The interest is 20 

reckoned by me personally? 
Q. Yes ?- A. I checked the interest. 
Q. Did you reckon the interest personally yourself?- A. On these 

particular notes ? 
Q. Yes ?-A. The interest is unpaid on the notes. 
Q. Did you reckon the interest out yourself and put that entry in 

there ?- A. No, there is no entry here of the actual interest due to date. 
Mr. INCHES: I object to him looking at these documents. 
Mr. DouGHERTY: These records that Mr. Inches was asking you 

about when you told· him it was not in your own handwriting, was it all 30 
done under your direction as manager of the bank ?- A. Yes. 

Q. And did you check it yourself as you said you initialled all those 
entries? (Sic ?-A. Yes.) 

Q. And checked it as to correctness ?- A. Yes. 
Q. And you have the custody of these notes ?- A. Yes. The interest 

on these notes is unpaid and has not been paid. 
Mr. HANSO : I submit the witness has shown a sufficient background 

on which he can refer to these for the items. 
CouRT : What is your objection? 

Mr. INCHES: My objection is that the witness has some bank records 40 
that he did not prepare himself, and, therefore, he cannot look at them and 
put them in evidence in that way. 

COURT : You don t expect the manager of the bank to do all the work 
of fourteen or fifteen clerks. 
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Mr. INCHES: I object on the ground that the records were not made 
by him. 

COURT: Your objection is noted, but overrule.d. 
Q. Tell us about the interest on these notes ?-A. The interest has not 

been paid on the notes now current amounting to eight thousand dollars. 
Q. And runs from when ?-A. From the date of the notes. 
Q. Each separate note ?-A. Yes. 

CROSS-EXAMINATION BY MR. INCHES. 
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Q. The bank having made a loan, what account was it that Hedley S. 

10 Mr. Atkinson would cheque against ?-A. His personal account. Murrar, 
Q. And you would honour any cheques drawn by Mr. Atkinson against Eti_xamma-

1on-con-that account as long as there were funds there to meet them ?-A. Yes. tinued. 
Q. And you would have no check at all as to what moneys were used Cross-exa-

for that were drawn out by cheque ?-A. I would see the cheques. mination. 
Q. You would see the name of the payee of the cheque ?-A. Yes. 
Q. But you would not know who the payee was ?-A. I might. 
Q. Did you have any check as to whether this money went into the 

pulp operations or not ?- A. Yes. 
Q. What check did you have on it ?-A. I would know pretty well 

20 by the payee of the cheque what the money was for. 

30 

Q. How would you know that ?- A. By the names. 
Q. There would be many cheques would there not ?- A. Several, yes. 
Q. Tell me one name that you remember that one of these cheques was 

made payable to ?-A. Kitchen Brothers. 
Q. And he was paying money to Kitchen Brothers. Do you know 

what the money was for ?-A. Supplies. 
Q. Supplies for what ?-A. Camp. 
Q. How did you know it was for supplies for the camp ?--A. I 

understood that was what it was for. 
Q. You only understood that. You did not check up to see these 

moneys were used in the pulp wood operations ?- A. Yes. 
Q. What check did you make ?- A. Inquiries. 
Q. Inquiries from whom ?-A. Mr. Atkinson. 
Q. From anybody else ?-A. No, some of the cheques were payable 

to firms like Kitchen Brothers and I had a good idea what they were for
supplies. 

Q. It was only supposition on your part, was it not ?-A. Not 
altogether. 

Q. You don't know whether any goods that he bought from Kitchen 
40 Brothers went down there to the camp, do you ?- A. I didn't ship them. 

Q. You are not able to say whether a dollar of this eight thousand 
dollars went into the pulp wood operation or not, are you ?-A. I know 
some of the cheques were payable to men that came up and got them 
cashed-la borers. 
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Q. You had no personal knowledge that these men whom you suggest 
were laborers, worked on the job down there ?-A. Most of them, we would 
ask them what they were doing and they would say they were cutting pulp 
for Mr. Atkinson. 

Q. You don't know whether a dollar of that eight thousand dollars 
actually went into that pulp wood operation or not do you ?-A. Yes. 

Q. Will you swear to that ?-A. Yes, these men came up and said 
they were cutting pulp for Mr. Atkinson and naturally-

Q. You personally don't know whether a dollar of that went into the 
pulp wood operation, do you ?-A. I am quite sure that it did. I am 10 
quite sure that the money went for that purpose. 

Q. Have you any proof at all that the money went for that purpose? 
-A. I was quite satisfied the money did go into that operation. 

Q. That answer is not responsive to my question. Have you any proof 
whatever that a dollar of this money went into the pulp wood operation ? 
-A. Well, as I said before, I cashed a great many cheques payable to 
laborers who said they were working on that contract down there for 
Mr. Atkinson cutting pulp. 

Q. Is that all you can answer to that question ?- A. At the present 
moment. 20 

Q. I am showing you exhibit number fourteen, application for credit 
dated July 16th. 1934. In whose writing is that ?- A. Mine. 

Q. This is all your writing ?- A. Yes. 
Q. And is this your writing at the top ?- A. Yes. 
Q. When were those words" supplementary to application and promise 

dated Jan. 24/34" written there ?- A. July 16th. 1934. 
Q. Were those written there before Mr. Atkinson signed the document ? 

-A. Yes. 
Q. In Mr. Dougherty's opening he referred to the New Lepreau Limited 

as a company owned and controlled by E. C. Atkinson. Were you familiar 30 
with the corporate structure of the New Lepreau Limited at the time that 
you made the first loan in January 1934 ?- A. To a certain degree, yes. 

Q. How many shares of the capital stock of the company had been 
issued to that date ?- A. I think 489 shares. 

Q. How were those 489 shares held ?- A. All except two shares in the 
name of E. C. Atkinson. That is registration. All except two shares were 
registered in the name of E. C. Atkinson. 

Q. In January 1934 ?- A. To the best of my knowledge. 
Q. And who held the other two shares ?- A. Officers of the company. 
Q. Who were they ?- A. I don't know just nm:v. I cannot say at 40 

present. 
Q. Where were the stock certificates representing these shares, do 

you know ?- A. The Port Royal Pulp and Paper Company held a portion 
and we held some. 

Q. How many did you hold, that is The Royal Bank of Canada?
A. If I remember correctly we had two hundred and forty-seven shares 
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and the Port Royal Pulp and Paper Company had two hundred and forty-one 
shares. 

Q. And you had those shares in your custody and endorsed to you in 
blank were they ?-A. Yes. 

Q. That you refer to ?-A. Yes. 
Q. How long did the bank hold those two hundred and forty-seven 

shares ?-A. For some time. 
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Evidence. Q. Yes ?-A. We held them for a few years, yes. 

Q. And for what purpose were you holding them ?-A. "\Ve were ~o. 11. 
holding them as general collateral security for old advances. Hedley S. 

Q. To whom ?-A. Mr. Atkinson. Murray, 
Q. And what sum did these advances amount to approximately in Cr_oss-~xa

J anuary 1934 ?-A. You are referring to Mr. Atkinson's old personal montm~t101d1-

d 
., c inue . a vances r 

Q. Yes? Whatever advances you held those stock certificates as 
security for ?-A. Approximately twenty-eight thousand dollars that is the 
old advances, the old personal advances. 

Q. And is that indebtedness still outstanding ?- A. Yes. 
Q. And those shares are still held as security for that indebtedness? 

-A. We are holding them as general security. 
Q. You said you were holding them as security for the old debt?

A. That is what we took them for. 
Q. Then they were the majority shares in the company were they not? 

- A. Yes. 
Q. Is it not a fact that the bank had control of that company?

A. I won't say that. 
Mr. HANSON: That is a question of law and he should not be asked 

30 that. 
COURT: It is a hypothetical question of law which I don't think has 

anything to do with thjs case. I would very much rather admit evidence 
if 1 had any doubt about it, but if it is objected to, I will have to rulP it out. 

Q. But you had the power at any time to become registered share
holders in this company had you not ? 

Mr. HANSON: That is another question of law and I object to it. 
CouRT: I think that is immaterial to me sitting here as a jury. I do 

not see how it affects the parties in the least and I will rule it out. 
Q. Mr. Dougherty stated in his opening that the substitution of Mr. 

4-0 Atkinson's name for New Lepreau Limited's name in the contract of 
October 1933 was made because Mr. Atkinson had made an application 
for the loan in his own name. Do you agree with that ?- A. I don't know 
why it was made. It was made before l received the assignment of the 
contract- the contract and the assignment. 

Q. You had seen the contract in January when you made the first loan 
had you not ?- A. I don't remember of seeing it. 



In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
Bench 

Division). 

Plaintiff's 
Evidence. 

No.11. 
Hedley S. 
Murray, 
Cross-exa
mination
continiwl. 

48 

Q. Do you remember what date it was that you first saw the contract?-
A. I cannot remember now the exact date. 

Q. How long before you made the loan was it ?-A. I don't know. 
Q. Did you sec it before you made the loan ?-A. No. 
Q. Did you know of it before you made the loan ?-A. I knew he was 

entering into a contract ,vith them for the cutting of pulp. 
Q. You knew he had made one the previous October did you not?

A. He told me he had made a contract with the New Lepreau to cut pulp 
for them. 

Q. And just exactly what did he tell you about this contract ?-A. He lD 
said from one to four thousand cords. 

Q. Of what kind of pulp wood ?- A. I don't remember if he told me 
at that time what kind it would be. 

Q. And did he tell you the price per cord ?-A. Yes, he mentioned 
the price. 

Q. And did he tell you the terms of payment ?- A. I don't remember. 
Q. Did you tell him to bring the contract in ?- A. I probably did, yes. 
Q. For the purpose of taking an assignment of it, is that it ?- A. Yes. 
Q. But you don't remember what date it was that he did bring the 

contract in pursuant to your request ?- A. The date he brought it in was 20 
the date of the assignment. 

Q. When you told him to bring the contract in, did he agree to assign 
it to you at that time ?- A. That is the customary procedure in handling 
transactions of that sort. 

Q. When you told him to bring the contract in, it was for the purpose 
of making a formal assignment of it to the bank, was it not ?-A. Yes. 

Q. And you knew where this pulp wood was to be cut, did you not?
A. I presumed it was to be cut down on his property. 

Q. And your presumption that it was to be cut there was probably 
drawn from something that he said to you at the time, was it not ?- A. 30 
Probably. 

Q. You were not going to loan money to get out pulp wood unless 
you knew where the pulp wood was coming from ?- A. I would ask him 
where he was going to cut it. 

Q. And therefore, you knew that he was going to get it from the New 
Lepreau Limited limits did you not ?- A. I cannot say definitely whether 
he told me it was coming off the New Lepreau Limited limits or somebody 
else at that time. He told me he had a contract to cut from one to four 
thousand cords. 

Q. You knew it was coming off the New Lepreau Limited limits?- 40 
A. No, I did not know before I saw the contract. 

Q. Will you swear you did not know that his intention was to cut it 
off the New Lepreau limits when he came in and told you that he had a 
contract to cut one to four thousand cords ?- A. I do not know definitely 
whether he told me it was coming off the New Lepreau limits. 

Q. But you assumed that it was --?-A. I cannot say that at the 
moment. 
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Q. Where did you think then it was coming from ?-A. I presumed 
it was coming off their limits, but I didn't know definitely. 

Q. Why did you presume it was coming off their limits ?- A. He had 
a contract with the Port Royal and he had one the year before. 

Q. Will you go over again and tell me what it was that Mr. Atkinson 
said to you when he came in in January and told you he had this contract 
of October ?- A. As far as I know he told me he had a contract with the 
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Port Royal Pulp and Paper Company to cut from one to four thousand Plaintiff's 

cords of pulp. Evidence. 
Q. From where ?- A. I don't remember exactly. 
Q. But you say you assumed it was from the New Lepreau limits?- No. ll . 

A. Well, probably I assumed that because he had a contract with the H edley S. 
same company to cut wood the year before on those limits. I don't think tfurray, 
the place was mentioned in our conversation, where the pulp wood was ;i~t:tf~:~ 
coming from. continued. 

Q. But you assumed where it was coming from ?-A. It would not 
make any difference where he was getting it, as long as he was getting it. 

Q. And at that time did you have in your possession the Crown Land 
lumber licences on that property ?- A. No. 

Q. ·when did you get them ?- A. It was in the past year. 
Q. When ?-A. I don't remember definitely. 
Q. The past year- that is 1935 ?- A. Some time during 1935. 
Q. For what reason did you take over these licenses ?--A. We did not 

take them over. 
Q. Have you got them in your possession ?- A. We are holding them 

there. 
Q. 
Q. 
Q. 

What for ?- A. They are just left with us. 
With whom ?- A. Mr. Atkinson left them there. 
Did you look at them ?- A. Yes. 

Q. For what purpose ?- A. Just to see what the mileage is- to check 
up on the mileage. 

Q. Why did you want to do that ?- A. No particular reason. I never 
looked at them very carefully. They are not hypothecated to us they 
are just left there. 

Q. You want that answer to stand- " for no particular reason " ?
A. Yes. 

Q. Then he did you say bring this contract in to you eventually? 
That is the contract of October 1933. I take it you read it through didn't 
you ?- A. I read it, yes. 

Q. In his presence ?- A. Yes. 
Q. Did you discuss it with him ?- A. Not to any length. 
Q. You saw the terms of payment set forth therein ?- A. I read it 

through. 
Q. I take it you saw everything in it, when you read it through. Is 

that right ?- A. Yes. 
Q. And at that time at any rate you knew where the lumber was 

coming from, didn't you ?- A. I don't remember whether the contract 
:t G 2603 G 
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read where the pulp wood was coming from or not, off what ground. I 
don't remember. 

Q. I am showing you exhibit number three-application for credit 
dated January 24th. 1934. This is your writing you said ?-A. Yes. 

Q. The location of the goods is stated to be "the Lawrence flowage 
on New River stream in the county of Charlotte" ?-A. Yes. 

Q. That would be an indication to you that it would be the New Lepreau 
Limited limjts they were cutting off of, would it not ?-A. (Not answered). 

Q. Where would you get that language-" Lawrence flowage on New 
River stream in the county of Charlotte" ?-A. Mr. Atkinson would give it 10 
to me. 

Q. You would identify that district-" Lawrence flowage on New 
River stream in the county of Charlotte" as part of the New Lepreau Limited 
limits? Would you not ?-A. I would be satisfied that it would be in the 
New Lepreau district. 

Q. I suppose you would know that the title to this property would be in 
New Lepreau Limited ?-A. Yes, at least I knew the New Lepreau Limited 
had limits down in Charlotte County. 

Q. Did you see any agreement that Mr. Atkinson had with New Lepreau 
Limited giving him the right to cut timber from their limits ?-A. No. 20 

Q. Did you ask him if he had an agreement with them ?- A. I don't 
remember of asking him. 

Q. I am showing you this letter exhibit number five- Port Royal 
Pulp and Paper Co. Limited to E. C. Atkinson dated March lst. 1934. How 
did that letter come in your possession ?- A. It is addressed to Mr. Atkinson? 

Q. Yes ?- A. I don't know unless he handed it to us. If it ever was 
in our possession. I cannot say definitely that we ever had it. I cannot 
say we ever had that letter in our possession. 

Q. At any rate the Port Royal Pulp and Paper Company on March lst. 
1934 advised Mr. Atkinson that they will agree to the change of name in 30 

the contract ?-A. According to that. 
Q. And they stated "We are charging against that contract the 

advances already made on this particular contract." Did Mr. Atkinson 
come in and tell you about receiving this letter ?- A. I don't remember. 

Q. The letter was put in evidence through you, while you were on the 
stand ?- A. Through me ? 

Mr. HANSON : It was put in by consent. 
Q. You cannot remember whether Mr. Atkinson discussed the contents 

of this letter with you or not ?- A . I cannot remember definitely, no. 
Q. On March twelfth according to exhibit number seven, you sent 40 

copy of the assignment of the contract of October 3lst. 1933 to the Port 
Royal Pulp and Paper Company, and asked them in future to send all 
cheque1, direct to the bank. And you asked them to kindly advise you 
what payments they have made to date on the contract. Why did you 
want that information ?- A. What payments or advances. 
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Q. ,: Kindly advise us what payments you have made to date on this 
contract" ?-A. I would want to know what their advances were under the 
contract up to that time. 

Q. For what purpose ?- A . Just as a matter of record. 
Q. Why would you want that as a record, if you say it is immaterial in 

this case whether they had made advances or not ?-A. Things of that-
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D ivision). Q . .. What had you in mind in having that information as a matter of 
record in your bank ?- A. I wanted to know if they had made any advances Plaintiff's 
under the contract or not. Evidence. 

Q. You wanted to find out how much would be coming to you under the 
contract in the way of future payments, did you not ?- A. Future No. 11. 
payments? Hedley S. 

Q. Yes ?- A. Well, we wanted to know what they had advanced-if ~Ciurray, 

th d d h . d · ross-exa -
ey a vance anyt mg un er 1t. mination-

Q. You asked them to send cheques in future direct to your bank. contin ued. 
Was not your reason for writing that to find out how much you could expect 
to get from the Port Royal in the future ?- A. We wanted to know if they 
had made any advances on the contract up to that time. 

Q. Why did you want to know that, and you said" just as a matter of 
20 record. " I ask you now why you wanted it as a matter of record and I 

suggest to you it was because you wanted to know how much money would 
be coming to you in the future from the Port Royal. I ask you again- is 
that not so ?- A . Not altogether no. 

Q. Not altogether ?- A. No. 
Q. What do you mean by" not altogether " ?- A. If we made advances 

before-not altogether- because- well, we wanted the information as a 
matter of record. 

Q. And why as a matter of record ?- A. I cannot give you any definite 
reason now. 

30 Q. But you did have some reason in your mind at that time ?- A. Not 
any definite reason, no. 

Q. Do you mean to tell me you don't have definite reasons for writing 
letters ?- A. I would not say that. We have reasons for writing letters, yes. 

Q. But you cannot remember what your definite reason for writing 
that letter was, then ?- A. Any more than I wanted to have the information 
how much they had advanced, if any. 

Q. Why did you want to know that ?- A. To see if they were interested 
in the contract by making advances on it. 

Q. Do you mean advances in the future ?- A. No, in the past. Up to 
40 that time. 

Q. Do I understand that you are suggesting that your reason was to 
find out whether the Port Royal Pulp and Paper Company really considered 
there was a contract in existence ?- A. No. 

Q. Then what was the reason ?- A . Whether the Port Royal Pulp and 
Paper Company: had given Mr. Atkinson any advances. 

Q. And again, why did you want to know that ?- A . I cannot explain 
it . 

0 2 
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Q. There must have been some matter of real import to the bank in 
finding out or you would not have asked the question would you ?-A. To 
find out if they had made any advances to Mr. Atkinson. 

Q. Why did you want to know that ?-A. I cannot say at present. 
Q. You are on your oath now and you cannot say why you wanted 

that information, is that right ?-A. I cannot explain it. As I said before
! wanted to know if they had made any advances to Mr. Atkinson. 

Q. I suggest to you that your reason was to find out what prior claim 
they had to this wood. Was that not the reason ?-A. No. 

Q. You saw the contract in which they agreed to sell the wood?- 10 
A. Yes. 

Q. To the Port Royal Pulp and Paper Company ?-A. Yes. 
Q. And you wanted to find out how much they had paid on account?

A. Yes, if they had paid anything on account. 
Q. And why would it interest you to find out what they had paid on 

account ?-A. I wanted to find out if they had made any advances or not. 
Q. Why ?-A. I wanted to find out if they had made any advances. 
Q. I ask you why did you want to find out if they had made any 

advances ?-A. We made advances in January and I wanted to find out if 
they had made any advances and see where the total advances stood. 20 

Q. '\Vhy didn't you find out in January before you made any advances 
whether they had any advances or not ?- A. I didn't know anything 
about the particulars of the contract then. . 

Q. You knew the quantities. Did Mr. Atkinson tell you at that time 
how much wood they had cut under that contract ?- A. I don't remember 
definitely. 

Q. In his evidence on discovery Mr. Atkinson stated they cut during 
October, November and December and had done all their cutting. Did he 
tell you that ?- A. All the cutting of the four thousand cords? 

Q. All the cutting under that contract ?- A. I don't remember. 30 
Q. But you do remember that he told you he had done some cutting?-

A. They did some cutting, yes. 
Q. And what did he say to you which gave you the knowledge that 

they had done some cutting ?- A. There was wages to be paid. 
Q. He told you that there were some wages to be paid on this cutting? 

- A. Yes. 
Q. Where did he tell you that he had been doing the cutting ?- A. I 

don't remember whether we mentioned that particular point at the time. 
Q. But you knew it was done on the New Lepreau limits, did you not? 

-A. I assumed it was down there. 40 
Q. Then on March 16th. 1934 (exhibit number eight) the Port Royal 

Pulp and Paper Company replied to you and told you that they" advanced 
during the winter $484.90 plus an amount of about four thousand dollars 
over-advanced on the other contract, which we have with him, and which 
he has asked us to charge against this new contract." Having received 
that letter did you discuss the situation with Mr. Atkinson ?- A. I probably 
did. 
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Q. What discussion did you have with him ?-A. I cannot remember. 
Q. But with the knowledge of those two charges against that contract, 

you kept on loaning Mr. Atkinson-

Mr. DOUGHERTY : I object to the question. 

In the 
Supreme 
Court of 

N ew 
Brunswick 

(King's 
B ench 

Division) . 
Q. With the knowledge that you received in exhibit number eight-I 

show you exhibit number eight. (witness looks at exhibit) Having that 
letter with you and having had a discussion with Mr. Atkinson, the details Plaintiff's 
of which you say you cannot remember, you kept on loaning Mr. Atkinson Evidence. 
money against this contract, did you not ?-A. Yes. 

Q. And took an assignment of these two contracts, did you not? H Nd.lo. 1
8
1. 

e ey • 
Mr. HANSON: I say they are not assignments of the contract, they Murray, 

are assignments of the moneys coming under the contracts, and I object Cross-exa
to the question. There is a difference between assignment of the contract min~tion-
and assignment of the moneys coming under the contract. continued. 

COURT: The assignment is there to speak for itself. 

Mr. INCHES : I am going to read part of it-exhibit number eleven
" (1) FoR VALUABLE CONSIDERATION, receipt whereof is hereby 

" acknowledged, the undersigned hereby assigns, transfers and sets 
" over unto THE ROYAL BANK OF CANADA (hereinafter called the 
" "Bank") all moneys, claims, rights and demands, whatsoever 
" which the undersigned may now, or at any time hereafter, have 
" or be entitled to under or by virtue of or in respect of or incidental 
" to a certain (a) contract (hereinafter called the "instrument") 
" dated the 26th. day of April 1934, made between the undersigned 
" and Port Royal Pulp and Paper Co., Ltd. (hereinafter called the 
" "Debter ") securing and/or covering (b) 10,000 cords of peeled 
" spruce and fir pulp wood ". 

My submission is that having assigned all moneys, claims, rights and 
demands under the contract, you could not-

30 COURT: You say it is an assignment of the contract and Mr. Hanson 
says it is the moneys under the contract. We have the document and you 
can call it anything you like, as long as the witness knows what you are 
talking about. 

Q. Having taken an assignment of all moneys, claims, rights and 
demands whatsoever under this contract, you say that you advanced moneys 
against this contract. Am I right? 

CouRT: You cannot ask the witness to interpret the instrument-that 
is for the Court. I am not bound by any construction he puts upon it. 
You should not ask him- that is a question of law. 

40 Q. What is your answer? You said that you loaned money against 
this contract. Is that correct? 

Mr. DOUGHERTY: That question was stru'ck out by His Lordship. 



In the 
Supreme 
Court of 

N ew 
Brunswick. 

(King's 
Bench · 

Division.) 

Plaintiff"s 
Evidence. 

No. 11. 
Hedley S. 
Murray, 
Cross-exa
mination
continued. 

54 

COURT: I think there is no doubt that the bank wanted to get 
everything that was coming to Mr. Atkinson under the contract. That 
is what it was for. 

Q. You would not have loaned the moneys at all unless you got an 
assignment of the rights under this contract ?-A. We loaned the money 
under Section 88 of the Bank Act and took an assignment of the moneys 
due and coming due under the contract. 

Q. You loaned the money on security under rights you obtained under 
this contract ?- A. No. 

Q. Under Clause 2 of your assignment I note it states-" (2) The 10 
" undersigned agrees that the debt shall be held by the Bank as general 
" and continuing collateral security for the fulfilment of all obligations, 
" present or future, of the undersigned to the Bank." 

Having heard that again, I ask you, if you had not obtained an 
assignment of this contract or the rights thereunder, would you have loaned 
the money? 

Mr. DOUGHERTY : Your Lordship has already ruled on the same 
question and it has been stricken out. 

CouRT : That is none of our business. 

Mr. INCHES : Do you rule that question out? 20 

COURT : I don't think it is admissible. I think it is an improper 
question and I will rule it out. 

COURT ADJOURNED. 

Court resumed at 10.30 a.m. November 18th. 1936. 

H. s. MURRAY, takes stand, CROSS-EXAMINATION continued by 
Mr. INCHES. 

Mr. DouGHERTY: MAY IT PLEASE YouR LoRDSHIP- ::tvir. West is 
appearing with me this morning in the absence of Mr. Hanson. 

Q. Mr. Murray, would it be difficult for you to just run off in detail the 
moneys that you received on account of these loans on these two contracts? 30 

-A. Moneys we received from the Port Royal? 

Q. Yes, and Atkinson ?- A. No sir, I can give you those. 

Q. Will you just start. What is the date of the first receipt?
A . April 24th. 1934- $300.00. 

Q. Does your ledger sheet there indicate from whom that came
whether it came from Atkinson or from the Port Royal ?- A. No sir, I am 
quite sure all these came from the Port Royal. 
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Q. The next one ? 
A. May lst. 1934 

1\fay 19th. 1934 
June 5th. 1934 
June 14th. 1934 
June 23rd. 1934 
July 4th. 1934 
July 6th. 1934 
Aug. 2nd. 1934 
Aug. 13th. 1934 
Aug. 24th. 1934 
Aug. 29th. 1934 
Aug. 29th. 1934 
Aug. 3lst. 1934 
Sept. llth. 1934 
Sept. 14th. 1934 
Sept. 18th. 1934 
Oct. 9th. 1934 
Oct. 26th. 1934 
Oct. 3lst. 1934 
Nov. l 7th. 1934 
Dec. 7th. 1934 
Dec. 14th. 1934 
Dec. 27th. 1934 
Jan. llth. 1935 
Jan. 29th. 1935 
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$200 
200 
750 
500 

1200 
1000 
500 

1000 
500 
500 
500 
500 
500 
500 
530 
100 
100 
100 
100.02 
100 
200 
250 
201.70 

69.45 
170.00 

Q. Did you receive that letter (shows letter to witness) ?-A. Yes, 
I believe I received that. 

Mr. I NCHES : I would like to put that letter in evidence as part of my 
30 case. I off er letter dated March 26th. 1934 from Port Royal to the Royal 

Bank, produced from the custody of the plaintiff. 
Put in evidence as " A " . 
Q. This letter from H. S. Murray, Manager, The Royal Bank of Canada 

to the Port Royal Pulp and Paper Co., Ltd. dated December 27th. 1934, 
did you write that letter ?- A. Yes. 

Mr. I CHES: I offer letter dated December 27th. 1934 from Royal 
Bank to Port Royal. 

Put in evidence as " B ". 
Q. I am showing you a letter from The Port Royal Pulp and Paper Co. 

40 Limited to Royal Bank of Canada, Fredericton, N .B. dated December 28th. 
1934 produced from your custody. Do you remember receiving that 
letter ?- A. I probably received it. 

Mr. I NCHES : I offer letter from Port Royal Pulp and Paper Co. 
Limited to Royal Bank of Canada dated December 28th. 1934. 

Put in evidence as " C " . 
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Q. Have you attempted to collect this sum from Mr. Atkinson ?-A. We 
demanded payment of the debt, yes. 

Q. Is he able to pay it ?-A. I cannot say. 
Q. Had you any particular reason for waiting from I think it was 

January 24th. 1934 when you arranged this loan, until March, lOth. before 
taking an assignment of the contract ?-A. We did not have the contract, 
if I remember correctly. We may have had it a day or so. 

Q. I think you said yesterday that at the meeting in January with 
Mr. Atkinson when these bank papers were signed, it was the understanding 
he was to bring the contract in to you for assignment, all the rights under 10 

it to the bank ?-A. The matter was probably discussed. 
Q. Was there any reason for waiting until March lOth. before it was 

actually brought in ?-A. We could not take the assignment until we 
received the document. 

Q. Did you ask him from time to time to bring it in ?- A. Probably did. 
Q. Around July .28th. 1934 we have a record I think from your books 

of five hundred dollars received from the Port Royal which went into the 
Pulp wood account. It is an amount which you did not read out?
A. July 6th. 1934- $500. 

Q. Is there one around July 28th. 1934? This is a document your bank 20 

furnished to the Port Royal and there is a deposit on July 30th ?-
A. I don't know, that is not in our records. This was not that account, 
it is in the Disbursements Account, July 30th. 1934- $500. 

Q. And you just overlooked reading it ?- A. I read you the Sales 
Account and this is in the Disbursements Account. 

Q. Is this Five hundred dollars something more, an additional amount? 
- A. That is an amount deposited. It looks to me as if it was made by 
Mr. Atkinson himself in this account. I don' t think it came from the Port 
Royal people. 

Q. There is a cheque dated July 28th. 1934 payable to Mr. Atkinson 30 

and yourself ?- A. That would be the deposit. 
Q. That is additional to the amounts you called off a few minutes 

ago ?- A. Yes, it is an additional payment from the Port Royal Pulp and 
Paper Co. Ltd. 

Q. You got no written progress reports from Mr. Atkinson from time 
to time as to the progress of the work ?- A. No written reports- verbal 
reports. 

Q. You sent no one down at any time from the bank to see what wood 
was there ?- A. No. 

Q. As a matter of fact the only knowledge you had as to whether 40 

there was any pulp wood there or not, is what Mr. Atkinson would report 
to you verbally. Is that correct ?- A. Yes. 

Q. Mr. Murray, I am instructed by Mr. Atkinson that during 1933, 
1934 and running on to 1935, the Port Royal and the bank contributed 
jointly for the payment of the actual Government charges against these 
New Lepreau lands. Is that so ?- A. The Port Royal and the Bank? 
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Q. My instructions are that the Bank and the Port Royal each paid 
half of the mileage. Mr. Atkinson was asked this question on examination 
for discovery-

" Q. During 1933 and 1934 and running on to 1935 and up to 
the present time for all I know, the Port Royal and the Royal Bank 
contributed jointly for the payment of the actual government 
charges ?- A. In 1935 the bank and the Port Royal each paid half 
of the mileage, and this year (1936) the Port Royal paid four hundred 
dollars and I paid the balance." 

In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
B ench 

Division). 

Plaintiff's 
Evidence. 

10 Was the bank contributing to the payment of this mileage ?- A. For No. 11. 
the period previous to this year, the bank made Mr. Atkinson loans under ~ed.ley S. 
his old borrowing account fo~ the purpose of paying the amount over and Cr:,:~:~a-
above what the Port Royal did not pay. mination-

Q. Do you know whether or not the pulp wood as it was prepared for continiied. 
delivery was stamped with the Port Royal 's mark or not ?- A. I don't 
know. 

Q. You were in close touch with Mr. Atkinson all the time over these 
operations were you not ?- A. Yes. 

Q. You would see him quite frequently ?- A. Yes. 
20 Q. The money that the bank loaned in January 1934 was to go into 

the October 1933 contract was it not ?- A. To pay wages and supplies. 
Q. For that October contract ?- A. Yes. 
Q. I am reading from your evidence on discovery page 16 one-third 

of the way down the page--
" Q. In your conversation with him on January 24th. of that 

year, you must have discussed his indebtedness to the Port Royal 
at that time ?- A. Yes, no doubt we did- that would be the natural 
thing for us to do. ' ' 

Did he tell you at that time the actual amount of his indebtedness?-
30 A. I cannot remember. I presume he gave us the approximate amount. 

Q. On page 25 I interrogated you on discovery with reference to what 
would happen to the money if a profit was made on this contract and you 
stated- " It would all go to the lessening of the old indebtedness.'' That 
would be the natural thing for you to do ?- A. It would be the natural 
thing we would expect. 

Q. I take it you had in view in loaning him this money in January and 
then again on the April contract, that if a profit was made it would be a 
good thing for the bank in that their old indebtedness would be reduced. 
That would all run through your mind would it not ?- A. He applied to 

40 to us for the original advance stating he had to have some money to pay 
for wages. We did not want to make the advance, but he was in a predica
ment and these men had to be paid and he could not get the money else
where so we came to his assistance. 

Q. That is the first time you told us that ?- A. That was the circum
stances. He applied to us for a loan and that is why the loan was needed. 
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RE-DIRECT-EXAMINATION BY MR. DOUGHERTY. 
Mr. DOUGHERTY : I offer in evidence original letter from Port Royal 

Pulp and Paper Co. Ltd. to E. C. Atkinson, dated Sept. 13th. 1934. 
Put in evidence as No. 22. 
Mr. DOUGHERTY: I offer original letter from Port Royal Pulp and 

Paper Co. Ltd. to Mr. Murray, Manager, Royal Bank of Canada, Fredericton, 
N. B. dated Sept. 13th 1934. 

Put in evidence as No. 23. 
Mr. DOUGHERTY: I offer in evidence original letter from Port Royal 

Pulp and Paper Co. to H. S. Murray, Manager, Royal Bank of Canada, 10 
Fredericton, N. B. dated September 15th. 1934. 

Put in evidence as No. 24. 
Mr. DOUGHERTY: I offer in evidence original letter from H. S. Murray, 

Manager, Royal Bank of Canada, to Port Royal Pulp and Paper Co. Ltd. 
dated September 14th. 1934. 

Put in evidence as No. 25. 
Q. I show you this letter dated August 3lst 1934. Is that a letter 

written by you to Mr. Atkinson ?-A. Yes. 
Mr. DOUGHERTY: I wish to have letter from Royal Bank to Mr. 

Atkinson dated August 3lst. 1934 marked for identification. 20 
Letter marked for identification. 
Q. Mr. Murray, yesterday in your direct examination in connection 

with the interest payments on these notes that are now due and which we 
are suing, 1 think you told the Court it was interest from July lst. 1934. 
Did you check that ?- A. Yes, last night. 

Q. And would you give the Court when the interest on these notes is all 
paid up to ?- A. Up to June 30th. 1935. 

Q. On all the notes that are being sued on now and are past due ?- A. 
Yes. 

Q. And what interest would there be on these notes now due? Have 30 
you figured it up to a certain date ?- A. As I told you yesterday the interest 
in arrears up to the end of October this year was seven hundred and fifty 
dollars and some cents. The actual amount to October 3lst. 1936 is 
$750.19. 

Q. What rate of interest ?- A. Seven per cent. 
Q. Then on how much principal would there be interest due from the 

30th. of June 1935 ?- A. On eight thousand dollars. 
Q. Did the Royal Bank receive any of this pulp wood from Mr. Atkinson? 

-A.No. 
Q. Did the Royal Bank give any instructions for the shipment of this 40 

pulp wood ?- A. No. 
Q. Did the Royal Bank give any consent to the Port Royal taking 

over this operation itself ?- A. No. 
Q. When did you ascertain that the pulp wood of Mr. Atkinson had 

been shipped or taken delivery of by the Port Royal Pulp and Paper 
Company ?- A. In the fall of 1935. 



59 

Q. You detailed to my learned friend this morning a series of payments 
that the bank received in connection with these two contracts ?-A. Yes. 

Q. How were those moneys applied when received ?-A. They were 
applied on the notes that were current, the oldest one first. 

Q. And all these moneys that were so received were applied on the old 
notes ?-A. The oldest note first. 

Q. And new notes in place of these would be taken out by Mr. Atkinson 
at that time ?- A. Yes. 
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Q. These payments which you received, you say they were all applied 
10 on the notes that were current ?-A. But on the oldest note first. 

Plaintiff's 
Evidence. 

20 

30 

Q. Retiring them in the order of their date ?- A. Yes. No.11. 
Hedley S. 

By Mr. INCHES. Murray, 

Q. With the consent of my learned friend there is one question arising !1~:~f~n
out of some new matter. You stated that the Royal Bank gave no consent continued. 
to the Port Royal taking over the operation. On the other hand you did 
not make any protest ?-A. I didnt know actually they took it over. 

Q. Do you mean to tell me that Mr. Atkinson did not tell you what 
was going on down there ?-A. I don't remember him telling me that he 
actually took over the operation. 

Q. What did he tell you ?- A. I don't remember what he told me in 
that connection. I don't think he ever told me the circumstances. 

Q. Did you not know that the Port Royal Pulp and Paper Company 
Limited was paying the bills down there for wages and supplies ?-A. To
wards the end he told me they were paying all bills. 

Q. I ask you if Mr. Atkinson did not tell you that the Port Royal 
Pulp and Paper Company Limited would pay all outstanding accounts?
A. He told me at one period that they were paying the outstanding bills 
for wages and so forth. 

Q. You knew they were doing that ?-A. Yes, towards the end. 
Q. In September 1934 ?- A. I cannot remember what date, but I 

know he told me at one time that they were going to pay all bills, but the 
date I cannot remember. 

By Mr. DOUGHERTY. . 

Q. You got that information from Mr. Atkinson ?- A . Yes. 
Q. That would be what Mr. Atkinson told you ?- A. Yes. Mr. Atkinson 

told me. 

H2 
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No. 12. 

Hazen Grass. 

HAZEN GRASS, called as a witness on behalf of the Plaintiff, being 
duly sworn, testified as follows: 

Q. 
Q. 
Q. 

DIRECT EXAMINATION BY MR. DOUGHERTY. 

What is your name ?-A. Hazen Grass. 
And you reside at the city of Fredericton now ?- A. Yes. 
Formerly resided at Waasis ?- A-. Yes. 

Q. And were you employed with Mr. Ewart C. Atkinson at one time? 
A. Yes. 

Q. As foreman with him ?- A. Yes. 
Q. Were you employed at the pulp wood operation down at the New 

River district in the years 1934 and 1935 and I presume some time in 
1933 ?-A. Yes. 

Q. We will take in the period of 1934 after the first of October or 
thereabouts. Were you in charge of the operation at that time ?- A. Yes. 

Q. And did you ship in all the pulp wood that fall of 1934 to the Port 
Royal Pulp and Paper Co. Limited ?-A. Yes. 

Q. Do you know the amount ?- A. No. 

10 

Q. The correspondence in evidence shows there was 1772 cords shipped 20 
in the months of November and December. That was the time it was 
shipped was it ?- A. Yes. 

Q. As to the quantity you would not say ?-A. No. 
Q. And when did the operation get completed as far as the shipping 

of the pulp wood was concerned ?-A. You mean when did we finish ? 
Q. Yes ?- A. In 1935. 
Q What month ?- A. The latter part of June or first of July. 
Q. And from the first of October 1934 until the operation was com

pleted who did you take your instructions from in connection with the 
shipment of the pulp wood ?-A. The Port Royal Pulp and Paper Company 30 
or their scalers there. 

Q. Who was that ?- A. Mr. Vanderhagan and Mr. Moran. 
Q. Was Mr. Atkinson there ?- A. Not after October. 
Q. Can you tell me when the spring shipments were made, what 

months ?- A. They started some time in May and finished some time the 
latter part of June or first of July. 

Q. And those spring shipments, was Mr. Vanderhagan or Mr. Moran 
there in charge ?- A. No. 

Q. Who was in charge then ?- A. They were there a few times and 
Mr. Lacroix was there a couple of times himself. 

Q. Who did you get your shipping instructions from ?- A. From the 
mill. 

Q. The Port Royal mill ?-A. Yes. 
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Q. Did you ever receive any shipping instructions from the Royal 
Bank ?- A. No sir. 

Q. During these shipping operations from October 1934 till the end, 
who paid you ?- A. I presume the Port Royal Pulp and Paper Company. 

Q. Who did you get your cheque from ?- A. Mostly from the Port 
Royal Pulp and Paper Company. 

Q. And in the spring of 1935 who paid you at that time ?-A. The 
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Port Royal Pulp and Paper Company. Plaintiff's 
Q. That is for all your work in the spring and early summer of 1935 Evidence. 

10 the Port Royal paid you ?- A. Yes. 
Q. Did you make up the time for the men ?- A. Yes. No. 12. 
Q. Your time bills, where did you send them ?- A. Gave them an order Hazen 

on the Port Royal Pulp and Paper Company. GErass,. 
Q F th · ? A y xamma-. or eir wages . - . es. tion--con-
Q. When a car of pulp wood was shipped to the Port Royal Pulp tinued. 

and Paper Company did you make up the bill of lading ?- A. Yes. 
Q. Where did you send the bills of lading ?- A. To the Port Royal 

Pulp and Paper Company at Fairville. 
Q. And that would apply to all shipments in the fall of 1934 and in 

20 the spring and summer of 1935 ?- A. Yes. 

CROSS-EXAMINATION BY MR. INCHES. 

Q. You say you made out the bills of lading ?- A. Yes. 
Q. And you have been making them out, I take it, all the time you 

were there in charge of that work ?- A. Yes. 
Q. That is away back in 1933 ?- A. Yes. 
Q. In making out the bills of lading you were not doing anything 

different after October 3lst, 1934 than you had been doing before that?
A. No. 

Q. And in making out the time bills for the men you had been carrying 
30 on just as you had in the past ?- A. Yes, in that winter the orders went 

to the Port Royal Pulp and Paper Company. 
Q. Do you mean the time bills ?- A. Yes. 
Q. And before that they went to Mr. Atkinson ?- A. Yes, or they 

were paid at the office- at the camp. 
Q. But they came from the Port Royal- the moneys ?- A. I presume 

so. 
Q. Starting in 1933, what was the name of this gentleman ?- A. Mr. 

Vanderhagan. 
Q. And Mr. Moran, did you say ?- A. Yes. 

40 Q. You said they would come down there ?- A. Yes. 
Q. And scaled the wood, or saw it was scaled ?- A. Yes. 
Q. And they had been doing that since 1933 had they not ?- A. Yes. 
Q. And they were not down any more after October 1934 than they 

had been before on the operations ?- A. Perhaps so in the winter of 1934 
and spring of 1935. 

Cross-exa
mination. 
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Q. That would be quite natural if you had all that pulp wood on hand? 
-A. Perhaps. 

Q. They had been accustomed to going down there since the start of 
the first contract in 1933, had they not ?- A. Yes. 

Q. And you knew them all ?-A. Yes. 
Q. And you would talk to them in those days about shipping the 

lumber- the wood ?-A. Yes. 
Q. And you kept on talking to them right down to 1935 when all the 

wood was shipped ?-A. Yes. 
Q. There was no difference in your method of procedure in any way?- 10 

A. No. 
Q. Mr. Atkinson would come down from time to time, would he not?

A. Yes. 
Q. And he employed you ?-A. Yes. 
Q. And you were his foreman right down to the time you were dis

charged at the end of the work ?-A. Yes. 
Q. And how often would he come down there ?- A. I don't know, 

perhaps once a week. 
Q. And he would be down there to see that all the pulpwood was cleaned 

up right down to the last ?-A. Yes. 20 
Q. And you talked to him about shipping the wood ?- A. Not the 

fall of 1934 because that fall he was not there from October. 
Q. That was the time of the election, was it not ?- A. I don't think 

there was an election that year. 
Q. You say Mr. Atkinson was not down there at all in 1935 ?- A. Not 

until the spring when we were done. 
Q. In the spring- I thought you said you finished the work the end 

of June or first of July 1935 ?- A. Yes, that is when we did. 
Q. ·what was your last conversation with Mr. Atkinson about shipping 

the wood ?- A. 1 don't know now. That would be in the fall of 1934 I 30 

suppose. 
Q. ,vhen did you have your last conversation with Mr. Atkinson about 

shipping the wood ?- A. I don't know whether I talked to him about 
shipping the wood. 

Q. You were there under Mr. Atkinson from early in 1933 down to the 
end of 1935 or the middle of 1935 ?- A. Yes. 

Q. And you tell me you never had any talk with him about shipping 
pulp wood ?- A. I did the first year perhaps, but the year 1934 and the 
spring of 1935 Mr. Atkinson was not there. 

Q. Did Mr. Atkinson tell you that any orders- 40 

Mr. DOUGHERTY: I think my learned friend if he is going to ask about 
a certain conversation, he should give the witness the time and place so he 
would know what my learned friend is referring to. 

CouRT : I will not exclude it. 
Q. I am reading you a statement that Mr. Atkinson made to me and I 

want you to tell me whether or not it is correct. 
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Mr. DOUGHERTY: My learned friend is putting in an alleged conversa
tion between the witness and Mr. Atkinson. 

COURT: That is not evidence. 
Mr. IxcHES: I am reading him a statement that Mr. Atkinson made 

to me and I want to ask him if that statement is right or \\-Tong in any 
particular. 

CouRT : That will be all right. 
Mr. lKCHES: Page 34 of Mr. Atkinson's examination for discovery. 

Mr. Dou GHERTY: That is not in evidence. If my learned friend is 
10 going to put this in evidence, then I would have no objection to him inter

rogating this witness, but if he does not propose to do so, then I think he 
will have to state the time and place as to the conversation. 

CouRT : Allowed, subject to objection. 
Q. I asked Mr. Atkinson this question at page 34 of his examination 

for discovery-
" Q. On whose instructions was the delivery made in the spring 

of 1935 ?- A. Well I presume perhaps it would be on my instructions 
to the foreman to carry on the operation until completed. But 
from January of that year until the close of the operation in 1935, 

20 I was there very little, because everything was handled through the 
office and the Port Royal and I told the foreman any orders given 
by the surveyor or from the office, I wanted them carried out. The 
operation was carried on by our men and Mr. Grass informed me 
they carried the operation right on until it was finished." 

Having heard that statement read that Mr. Atkinson made to me, do 
you say that Mr. Atkinson is not telling the truth when he said that it 
was on his instructions to you to carry on the operation until completed, 
that you carried on ? 

Mr. Dou GI-IER1'Y: This question- the way my learned friend put it 
30 to this witness. The instructions that l\fr. Atkinson may have given his 

foreman in 1933 to carry on and ship does not necessarily follow that it was 
in 1935 when this witness says Mr. Atkinson was not there at all. 

Mr. I -mrns: I asked Mr. Atkinson on whose instructions the shipments 
were made in the spring of 1935, and he said "well, I presume perhap it 
would be on my instructions to the foreman to carry on the operation until 
completed." 

Q. Did you receive instructions from :Jlr. Atkinson to carry on until 
completed ?- A. I could not say I did. 

Q. Did you have any conversation with Mr. Atkinson about it at all?
tO A. Not in the winter, no sir. 

Q. I am not asking you about the winter, did you have any instructions 
from Mr. Atkinson in October to carry on until completed ?- A. No sir, 
I was there and I done the work while I was there. 
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Q. Did you receive any instructions from anybody to carry on until the 
work was completed or just carry on the way you had been doing ?-A. I 
just carried on. 

Q. Did or did not Mr. Atkinson tell you that any orders given by the 
surveyor or from the office he wanted carried out ? 

Mr. DOUGHERTY : That is a question that should be some specific time. 
COURT : Can you fix the time ? 

Mr. I CHES: Yes, from September first 1934 until June 30th. 1935 ?
A. (Not answered). 

Q. Did you receive any instructions from Mr. Atkinson at any time to 10 
carry out orders given by the surveyor ?-A. In the fall of 1934. 

Q. At any time during the operation of that work did you receive 
instructions from Mr. Atkinson that any orders given by the surveyor were 
to be carried out ?-A. Yes, perhaps I did. 

Q. And what language would he use when he would tell you that? 

Mr. DOUGHERTY : I object-that is a hypothetical question. 
Q. What language did he use when he told you that ?-A. I could 

not say right now. 
Q. And who was the surveyor ?-A. Mr. Vanderhagan mostly. 
Q. This wood was marked, was it not ?-A. Yes. 20 
Q. Marked how ?-A. I think with an X. 
Q. And whose mark was that ?-A. Port Royal Pulp and Paper 

Company. 

Mr. DOUGHERTY: I don't think that is evidence, he can tell what he 
saw. There must be hundreds of people who put Xs. on wood. 

COURT: I don't think it would be evidence. 
Q. Was this wood marked with an X ?- A . I could not say it was all 

marked with an X. 
Q. How much was not marked with an X ?- A. That is pretty hard 

to say. 30 
Q. You had charge of that work ?- A. Yes. 
Q. And you were the man who was supposed to mark it ?- A. Yes. 
Q. And as far as you know it was all marked ?- A. All the wood? 
Q. Yes ?- A. That is a hard question to answer. 
Q. Your instructions were to mark it all ?-A. I marked all mine. 
Q. And you were the foreman in charge ?- A. Yes. 
Q. Are you trying to tell me that you don't know whether that wood 

was marked with an X or not ?- A. When the Port Royal Pulp and Paper 
Company's scalers marked it, they marked it themselves with an X. 

Q. And did you do some scaling ?- A. Yes. 40 
Q. And what did you mark what you scaled ?- A. With my initials. 
Q. But before it left for the mill it was all marked with an X ?

A. When the Port Royal Pulp and Paper Company's scaler scaled the wood 
he marked the wood. 
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Q. And he marked it with an X ?-A. Yes. 
Q. And would not the Port Royal Pulp and Paper Company's scaler 

scale all the wood before taking it over ?-A. Yes. 
Q. You were down there on the ground in charge of all the work and 

know the way they carried on ?-Yes. 
Q. You have no doubt that the wood was marked before it left for 

mill ?- A. Yes, it was marked. 
Q. And was it not marked before it was driven ?-A. Yes. 
By Mr. Dougherty. 
Q. Between the first day of October 1934 and the completion of the 

work, did you receive any shipping instructions from Mr. Atkinson?
A. No sir. 

No. 13. 

Ewart C. Atkinson. 

EWART C. ATKINSON, called as a witness on behalf of the Plaintiff, 
being duly sworn, testified as follows : 

DIRECT EXAMINATION BY MR. DOUGHERTY. 
Q. Your name is Ewart C. Atkinson ?-A. Yes. 
Q. I show you a letter dated May 15th. 1935 that was marked for 

20 identification yesterday. Did you receive that letter, Mr. Atkinson?
A. Yes, I received that letter. 

Q. And after you received that letter did you show that letter to any 
person ?-A. I think that afternoon or the next day I took the letter with 
me down to the Port Royal and showed it to Mr. Lacroix. 

Q. And did he read the letter ?-A. I handed it to him and we 
discussed it. 

Q. You discussed it after he looked at it ?-A. Yes. 
Q. When did you take it down to the Port Royal Pulp and Paper 

Company and discuss it with Mr. Lacroix ?-A. It was either that day or 
~ the next day, I don't remember which. 

Mr. DouGHERTY: I offer that letter in evidence. 
Mr. INCHES: I object to the admission of a letter from the Bank to 

Mr. Atkinson even though he says he did show the letter to the Port Royal. 
He is not a party to the suit. 

Mr. DouGHERTY: This is a letter marked for identification yesterday 
dated May 15th. 1935 from the manager of the Royal Bank to Mr. Atkinson, 
who is the party who had the advances from the bank and who was selling 
the pulp wood to the Port Royal. Mr. Atkinson says after he received this 
letter, either the same afternoon or the next morning he went to Saint John 

40 with this letter with him and handed this letter to Mr. Lacroix who read the 
letter and then they discussed this letter, and I submit it is evidence. 

• G 2603 . I 
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Q. The Mr. Lacroix you referred to is Mr. Antoine J. Lacroix the 
manager of the Port Royal Pulp and Paper Company ?-A. Yes. 

Q. The defendant in this suit ?-A. Yes. 
Q. And the Mr. Lacroix who is in Court here ?-A. Yes. 
CouRT : I think it is admissible- I will allow it subject to objection. 
Letter put in evidence as No. 26. 
CouRT : This is based upon a letter from the Port Royal Pulp and 

Paper Company ? 
Mr. DouGHERTY: Yes. 
Q. Mr. Atkinson, you say that you and Mr. Antoine J. Lacroix, who lO 

is the manager of the Port Royal Pulp and Paper Company, had a discussion 
or conversation when you presented this letter to him ?- A . " Te talked it 
over. 

Q. Concerning this letter ?-A. Yes. 
Q. And the contents of that letter ?- A. Y e§l. 
Q. Can you tell us what that conversation was ?- A. The conversation 

related to if the wood was seized by the bank and held there and a dispute 
arose and held over till Fall and frozen in and matters in connection with 
it, I don't recall it word for word, but it was a general discussion in connection 
with the wood, but it related to these things-if the wood was frozen in 20 
and all went out in the ice and the difficulties that would ensue if action 
resulted between the Port Royal and the bank in connection with it. 

Q. Anything else that may have been said by Mr. Lacroix in connection 
with it ?-A. It is hard for me to .say all the various angles. I know we 
discussed it for half an hour or may be longer, but I dont remember all the 
various angles that may have come up in connection with it. 

Q. Do you recall any--
Mr. INCHES: I think this is a witness that should not be led. 
Q. You told me that you could not recall all, and I ask you if you can 

recall any of the things said by Mr. Lacroix during that conversation?- 30 
A. That is a hard question to answer.- it is some time ago. It is pretty 
difficult to remember. Conversations took place about it, but to give the 
words that were spoken between Mr. Lacroix and myself, it is pretty 
difficult to recall what took place then. 

Q. What was the purport if you cannot give me the exact words?
A. The trouble that would arise between the bank and the Port Royal in 
connection with this wood and the payments. I was trying to get the 
Port Royal to pay the amoun~ of the indebtedness to the bank to avoid 
any dispute. 

Q. Did you hand the letter to Mr. Lacroix for him to read ?- A. I '° 
think I said to him "1 have a letter here from the Royal Bank that is 
not so hot " or something like that.- words to that effect. 

Q. And you gave it to him ?- A. Yes, and he read it. 
Q. And then the discussion was after that ?- A. Yes. 
Q. I think it is admitted in the pleadings. Mr. Atkinson, that the 

quantity of pulp wood received by the defendant company was 6005.43 
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cords. Did you receive a statement from the Port Royal Pulp and Paper In the 

Company of the pulp wood received by them ?-A. They sent in periodical 
statements. I received statements from them. 

Q. I show you these paper writings here. Are those statements 

received by you ?- A. I received that one. Yes, I received these. 
Q. Could you tell me the exact amount of pulp wood that the defendant 

company received in the fall of 1934 and the price and the time?
A. In the month of November 1934 there were 63 cars shipped con
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taining 1065.73 cords at the price of seven dollars and twenty-five cents Plaintiff's 

10 d F O B mill Evidence. a cor , . . . . 
Q. Amounting to how much in dollars and cents ?- A. $7726.54 less the N 

13 
freight. Ewa~t C · 

Q. How much was the freight ?- A. Sl036.34, leaving a credit for Atkinsor~, 

the shipment of $6690.20. That is the November shipment. In December Examina-

42 cars were shipped containing 707-17 cords at six dollars and fifty cents. t~on-con-

That made $4596.60. tinued. 

Q. Less freight ?-A. Less freight of £672.02, leaving a credit of 
$3924.5 . I said the month of December, that is the month of November. 

All these shipments were made in the month of November. 707.17 cords was 
20 the allocation of the draw shaved wood, was the amount agreed on between 

the Port Royal and myself as to the quantity. Although the quantity of 
draw shaved wood exceeded this, they agreed to give the extra quantity 

in on the sap-peeled price amounting to seven dollars and a quarter. 
Q. And how much was the total shipment for the fall of 1934 ?

A. Total shipment in the fall of 1934 amounting to 1772.90 cords. 
Q. Did you receive a statement from the Port Royal Pulp and Paper 

Company of the shipments the following spring and summer of 1935 ?
A. Yes. 

Q. Could you tell us what was shipped in the summer and spring 
30 of 1935 and the quantities and the times ?- A. In the month of May 

1935- 2004.88 cords were shipped at the price of seven dollars and 

twenty-five cents F. 0. B. mill, giving gross returns of $14535.38, less 
freight amounting to $1818.30, giving a net return of $12717.08. In the 
month of June 1935- 2217.70 cords were shipped at the price of seven 

dollars and twenty-five cents, giving gross return of $16078.32, less freight 
of $2066.15, making net of 514012.17. In July apparently half a cord 
was shipped containing 9.95 cords at seven dollars and twenty-five cents 

making gross $72.13, less freight Fifteen dollars, leaving a net credit 

40 
of 57.13. 

Q. Mr. Murray in his evidence testified about certain advances that 
were made to you commencing on or about the twenty-fourth of January 
1934, and the last one was the twenty-ninth of January 1935. Did you 
receive these advances from the Royal Bank ?- A. Yes. 

Q. And what were these advances used for by you ?- A. The carrying 
on of the pulp operation on New River, Charlotte County. 

Q. The pulp wood operations that have been referred to in this suit? 
-A. Yes. 

l : 
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Q. Under the two contracts-one dated October 3lst. 1933 and the 
other dated April 26th. 1934 ?-A. I don't remember the dates of the 
contracts, but one was draw shaved wood and the other was a sap peeled 
contract. I don't remember the dates. 

Q. I show you the contracts-I show you exhibits one and ten? (shows 
to witness)- A. Yes, that is the one dated 3lst. of October 1933, that 
is the draw shaved contract from one to four thousand cords, and the 
other contract is the one dated April 26th. 1934 for ten thousand cords, sap 
peeled contract. 

Q. And the operation then that you referred to, refers to the pulp 10 
wood gotten out under those two contracts, is that what you referred 
to when you said it went into the pulp wood operation ?- A. Yes, certainly, 
that is the only pulp wood operation I was carrying on. 

Q. All these advances went into your pulp wood operations under 
these contracts ?- A . Yes. 

Q. And obt'ained from the bank for that purpose ?-A. Yes, for the 
carrying on of the operation. 

Q. And I understand that according to the books, these advances 
amount to the total of eight thousand dollars principal. Is that correct ? 
At the present time ?- A. Eight thousand dollars is the amount of 20 
principal amount of the notes at the present time. 

Q. Of these advances ?-A. Yes. 
Q. Which is still unpaid to the bank ?-A. Yes. 
Q. Now the evidence here of Mr. Grass and I think there is some 

evidence from Mr. Murray, about the defendant company somewhere 
about the first of October 1934 taking over and paying the bills. Prior 
to that time who paid the bills ?-A. I paid them by issuing cheques on 
the Royal Bank. 

Q. And after the first of October 1934 down to the completion of the 
contract, did you pay any bills during that period ?- A. There might 30 
have been some small amounts- cheques for small amounts might have 
been sent to me to pay some small bills, but practically all the bills were 
paid by cheques direct from the Port Royal. 

Q. Did you pay any yourself outside of that- after everything was 
over did you have to pay some bills ?- A. After the operation was 
completed in July or August of that year I had to pay around eleven or 
twelve hundred dollars, or the total amount was around thirteen hundred 
dollars. 

Q. Yourself?-A. Yes. 
Q. What year ?- A. 1935. 40 
Q. On or about the first of October 1934 to the end or completion 

of the work, did you give any shipping instructions to Mr. Grass at all 
during that period ?- A. I told Mr. Grass to carry out whatever orders 
were given from the mill office, from Mr. Lacroix or his office. 

Q. Were you near the job at all from October to the end of it ?- A. From 
October until the time that Joe Green was drowned in the month of April, 
from October till April I was not on the operation at all. When Joe Green 
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was drowned I went down on that occasion and I was not there again until 
after the election was over that summer and then some. 

Q. Not until after the operation was all completed ?-A. No. 
Q. Prior to October 1934 you paid the bills you said ?-A. Well, the 

Port Royal Pulp and Paper Company would send the cheques up payable 
to the Royal Bank and myself and they would be deposited and I would 
issue cheques to pay the bills. 

Q. When you went down at the time Joe Green was drowned in April 
did you give any shipping instructions at that time when you were down 

10 there at that time ?-A. No, I was not thinking about shipping at that 
time, or about any instructions to anybody. 

I did not give any instructions to anybody at that time. 
A. And at any time after that did you give any instructions ?- A. No, 

I didn't see Mr. Grass until after the operation had been all completed later. 
Q. Have you any knowledge of your own, Mr. Atkinson, as to the 

shipping of the pulp wood or the taking of the pulp from October 1934 
to July of the following year ?-A. Well, I was aware of all the material 
shipped in the Fall, I was aware of all that. In the spring I knew all about 
it when it was over. 

20 Q. That is, you found out that the shipment had been completed in the 
Spring after it was over ?-A. Yes, Mr. Grass carried on the operation until 
it was completed. 

Q. You assume that was done, you were not there ?-A. No, I was 
not there. 

Q. Did you ship this pulp wood then to the Port Royal Pulp and Paper 
Company in the fall of 1934 and 1935, yo:1 yourself ?-A. Well now, that is a 
pretty hard question to answer. It was done through my foreman and the 
operation carried on. X would not be shipping it myself, do you see. If I 
remember correctly on that- that wood which was shipped in the Fall was 

30 supposed to be under an arrangement, but the arrangement was not carried 
out. It fell through. 

40 

Q. (By the Court) ,vere these pulp wood operations of yours from a 
financial point of view successful, or did you lose on them ?-A. Didn't 
make any money. That is, we had too large expenditures to open up the 
country. 

Q. The expenses were not at all relative to the amount of lumber ?- A. 
No. 

Q. Did all the moneys you got from the bank, advances from the Royal 
Bank, go into the operation ?- A. Every dollar. 

Q. You did not divert any of it to any other purpose ?- A. No. 
Q. Is it not true that where advances are made to an operator, that 

the man who gets the lumber is expected to recoup those advances ?- A. I 
don't think I am supposed to-

Q. I am speaking generally ?- A. Put that question to me again? 
CouRT : I will withdraw iii. 
A. My answer to that might have a bearing, and, therefore, I think it is 

a matter for you to decide. 
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Q. Did the pulp wood market price drop during your operation?
A. Yes, during this operation the price was always low. 

Q. If you were able to go on there three or four more seasons at a profit, 
the price of opening up the country could have been distributed, and the 
operation made successful ?-A. Yes, would have been. 

Q. And it was the break in the market that precipitated this situation? 
-A. Yes. 

CROSS EXAMINATION BY MR. INCHES. 

Q. Mr. Atkinson, what was the nature of the wages that the men got? 
They got paid money and got their food in addition ?-A. Yes. 10 

Q. What is that called in the operation ?-A. So much a day and 
board, or so much a day and found. 

Q. And these bills are mostly supplies for the men ?-A. Yes, supplies 
for food and clothing or tobacco,-whatever they might require for carrying 
on a general operation. 

Q. You were not able to pay these notes yourself, were you ?-A. I 
have not- I am not able to. If I was, they would be paid. 

Recess. 

Court resumes at 2.30 p.m. November 18th. 1936. 

Mr. DouGHERTY: The plaintiff's case is closed with the exception 20 
that my learned friend may offer in evidence some of the evidence taken on 
discovery, in which event I may want to put in some of that as part of my 
case. 

CouRT: I have been thinking that over. The evidence taken on 
discovery at the instance of the defendant is not available to you here. 

Mr. DOUGHERTY: Only so far as a portion of that can be explained. 
If it is agreed that anything of an explanatory nature that I want to put in 
out of the discovery evidence, that I can put it in, that is agreed? 

Mr. INCHES : Yes. I will dispense with an opening with Your Lord-
ship's permission. 30 
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No. 14. 

Antoine J. Lacroix, Examination. 

ANTOINE J. LACROIX, called as witness on behalf of the Defendant, 
being duly sworn, testified as follows : 

DIRECT EXAMINATION BY Mr. INCHES. 
Q. What is your name ?- A. Antoine J. Lacroix. 
Q. Mr. Lacroix, you live in Saint John ?- A. Yes. 
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Q. And what is your occupation there ?- A. Manager of the mill of 
the Port Royal Pulp and Paper Company. An~:~!4i 

10 Q. I am showing you exhibits one and ten, the contract of 3lst. October Lacroix, 
1933 and that of April 26th. 1934 respectively and I am showing you the ~xamina
signature of the Port Royal Pulp and Paper Company. Is that your two. 
signature ?-A. That is mine, sir. 

Q. On Exhibit number one ?- A. Yes. 
Q. And whose signature is that on exhibit number ten ?- A. My 

brother, Edward Lacroix. 
Q. And you are quite familiar with both these contracts, are you not?

A. I am, sir. 
Q. Well now, you had charge of the Port Royal end of these pulp wood 

20 operations did you not ?-A. I did, sir. 
Q. And you have a record of payments that were made upon these two 

contracts to the bank and to Mr. Atkinson and the work itself ?-A. Yes. 
Q. What are these sheets I am showing you, Mr. Lacroix ?-A. Part 

of our ledger. 
Q. These are the ledger sheets of the Port Royal Pulp and Paper 

Company ?-A. Yes. 
Q. Covering the transactions under both these contracts ?-A. Yes. 
Q. Under whose directions are these ledger sheets prepared ?-A. Under 

mine. 
30 Q. Under your supervision also ?-A. Yes. 

CouRT : How does the matter stand on those sheets ? 
Mr. I CHES: There was a loss of $542.29. Before these two contracts 

there was a contract early in 1933 between the New Lepreau Limited and 
the Port Royal and under that contract the Port Royal suffered a loss of 
$5330.91. 

CouRT : That does not affect this transaction. 
Mr. INCHES: In these two contracts the Port Royal have charged up 

against Mr. Atkinson this indebtedness on the first contract. So on the 
whole three contracts, the ledger sheets show there was a net loss of $542.29. 

40 CouRT: But they charge in on the two subsequent contracts, the loss 
they made on the first ? 

Mr. INCHES : Yes. 
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COURT: It was really the same concern and the individual afterwards. 
The stock was owned by Mr. Atkinson, in the company? 

Mr. INCHES: Yes. 
COURT: When you say they suffered a loss of over five thousand 

dollars in the earliest contract, that was all recouped to them except five 
hundred dollars? 

Mr. INCHES : Yes. Of course if they pay the bank eight thousand 
Def~ndant's dollars, there is that additional loss to suffer. 
Evidence. Q. With the exception of the first page of a few items here, these 

No. 14. sheets are apparently all in one person's handwriting. Whose handwriting 10 
Antoine J. would that be ?-A. The bookkeeper- Mr. Moron. 
Lacroix, Q. Is he in Court here ?- A. Yes. 
Examina- Q. Did you check over yourself personally all these items referring to 
tion--con-
tinued. the two contracts in question ?-A. I did, sir. . 

Q. Have you vouchers in Court here for all these items ?- A. We have. 
COURT : Mr. Atkinson does not question it, does he? 
Mr. INCHES: I am not sure, yet. 
Mr. INCHES: I am going to offer these in evidence, with the exception 

of page thirteen and page 21 which--
COURT : How many pages are there ? 20 
Mr. INCHES: About 18. 

CouRT : I will put them all in under the alphabetical list of " D ,, . 

Mr. INCHES : I wish to amend my defence. 

COURT: Are you claiming as a setoff this amount of $5330.91. Are 
you setting up this claim in your defence to this amount in your pleadings. 

Mr. INCHES: No, we don't put it that way. We say that the bank 
has not got a lien ahead of us. That is what our defence is. 

COURT: We have it on the record that the loss that the pulp people 
incurred under the earlier contract (the first contract) was taken into 
account in the second and third amounts and paid, all but five hundred :30 
dollars, or whatever it was. 

Mr. DOUGHERTY: It is not testimony from Mr. Lacroix- it was my 
learned friend's method of explanation. 

Mr. INCHES: MAY IT PLEASE YouR LORDSHIP- if my learned friend 
does not object, I ask for permission to amend the defence to make it clear 
what we have done with the moneys-the purchase price of these two 
contracts. 

COURT: There will be no objection to that. You can amend your 
pleadings to meet the evidence. 

Mr. INCHES: The defendant's counsel admits that wherever in the 40 
ledger sheets offered in evidence by the defendant the sum of $5330.91 
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appears, it represents the deficit so called on the first contract in the spring 
of 1933 which the defendant has charged up against the two contracts in this 
suit. 

CouRT: What is the present amount? 
Mr. INCHES: S542.29. 
Q. (By the Court) Is that correct, Mr. Lacroix, having charged him 

up with the loss under the first contract he owes you today $542.29 according 
to your books ?-A. Yes. 

Q. And that is all ?-A. Yes. 
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10 Mr. INCHES: These accounts are very intricate. If we could have an :No. 1-!. 
adjournment for half an hour, we could put it in very summarized form- Antoine J. 

Lacroix, satisfactory to both parties. Examina-
Recess tion-con-

Court resumes at 4.30 p .m. November 18th. 1936. tinued. 

No. 15. 

Extracts from Examination of Hedley S. Murray on Discovery. 
No. 15. 

Extracts 
from 

Mr. Inches : There are a few extracts from the evidence on discovery ~xamta-
that I want to read into the record and I thought I might do it now. ~~~I~y s. 

"Evidence of HEDLEY S. MURRAY taken on discovery. Murray on 
Discovery. 

20 Page 16 starting about ten lines down-
" Q. In your conversation with him on January 24th. of that year, 

you must have discussed his indebtedness to the Port Royal at that time?
A . Yes no doubt we did- that would be the natural thing for us to do." 

At the bottom of the page 
"Q. ,¥hen you discussed with him on January 24th. that he did owe 

the Port Royal something on the first contract, surely you would get an 
approximate idea of the amount at that time?- " A . No doubt I discussed it 
with him-that would be the ordinary course-but I think, if I remember 
right, the amount would be this $4000 mentioned here." 

30 Page 17 
"Q. At that time you had the hypothecation of the New Lepreau 

Limited ?-A. No-I must make sure before I say that. 
Q. You want to clear up this shares situation ?- A. Yes. 
Q. Go on ?- A. According to my record here the first certificate 

I received was February 2lst. 1930, No. 9, for 120 shares, and again on 
October 29th. 1932 Certificate No. 7 for 121 shares and Certificate No. 10 
for 120 shares." 

Page 26 
"Q. Can you swear to that? I put it straight to you- wasn't your 

40 whole object in making this loan the hope that there would be some surplus 
x G 2603 K 
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Iii the that would go on the old indebtedness ?-A. The whole object? Naturally 
Supreme when a man owes me a debt and then he can enter into a contract and 
0:~;;!/f perhaps make a little money, and he proposes to make that money to help 

Brunsu·ick pay his other liabilities, why what would he do, that is what you expect 
(King".s him to do-wouldn't that be the regular course. If I owed you some money 
B ench and I couldn't pay you unless I went into some contract, you will say" well, 

Division). I will help you out." With a view to getting the old matter reduced. I 

D £-d t' think that is what anyone would expect you to do." e en an s 
Evidence. Page 48. 

"Mr. MURRAY, recalled. 10 
Ex~:·c::- "Q. Then on the ninth of July there was apparently a further credit 
from in the sales account. I see the total liability is reduced to $4900. What 
Examina- happened there ?-A. On July 6th. $500.00 was received and credited to 
tion of Sales Account and applied on the liability reducing it to $4500.00. On 
:edley S. July 9th. a new note was put through for $300.00, increasing the indebtedn:~:Je1~;~ ness to $4800.~0 .. On Jul}'." l~t?. a new note was ~scounted, or put through, 
continued. of $200.00, bnngmg the liability up to $5000.00. 

Q. Now, then, down to this date, the 12th. of July, you have been 
operating under the application for credit, dated January ?- A. Yes. 

Q. And the security was taken on the wood he had put under the first 20 
contract, the contract of 1933 ?-A. Yes." 
Bottom of page 51. 

"Q. As a result of the whole transaction the loan stood at $7500 ?
A. Yes, because we paid- the cheque received went toward making pay- . 
ment on old notes and the new note brought the liability back to $7500.00. 

August 6th. the next one is a new loan of $500.00. 
Q. August 4th. isn't it ?-A. It may be August 4th. in this liability. 

It is a new loan anyway. The loan would be dated the same as that 
application. Loan of $500.00. The difference does not signify. 

Q. There was another transaction then ?-A. The 4th. Yes, $500.00. 3!> 
Q. Which took the liability back to $8000 ?-A. Yes. 
Q. What was the next ?- A. On the 13th. 
Q. What happened then ?- A. There was a credit here of $500.00 and 

$495.00 of that was applied on two notes, one amount was $400, to liquidate 
a note and another $95.00 on account of another note, making $495.00. 
That is where this liability increased to $8005.00. 

Q. Then the next transaction was? If I might interject here- from 
this date on the bank put no fresh money of its own in this ?- A. No. 

Q. Then you reached $8000.00 ?- A. Yes, that is where we quit." 
Page 59- middle of page. 4.() 

"Q. Mr. Murray, that letter from the Port Royal of Sept. 13th. 1934, 
referring to a conversation that Mr. Lacroix had with you in your office on 
September lOth.- A. Yes. 

Q. What was that conversation, please ?- A. Well as far as I can 
remember they wanted to take some security on the pulpwood in the form of 
a bill of sale or chattel mortgage, and he wanted· us to come in on a pro 
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rata basis, and I told him that the Bank wouldn't consider it at all, because 
we had security under Sec. 88 covering the pulpwood which gave us first 
lien." 
Page 63 bottom of page. 

"Q. I don't quite see the reason you both came to the conclusion that 
both parties should not be making advances, that it should be either one or 
the other.-A. Mr. Lacroix is the man who said that. 
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Q. Did you agree with him ?-A. I intimated to him that we_ had gone Defendant's 

f: Evidence. as ar as we thought we could." 
lO Page 64. :No. 15. 

" Q. In the meantime, for two months you knew this, that he was, Extracts 
advancing something to carry on this work ?-A. The sales account shows from 

Examina-
that he sent up cheques. I assume they are his cheques. tion of 

Q. Were you seeing Atkinson during that time ?-A. Probably I saw Hedley s. 
Atkinson during those periods. Murray on 

Q. And would you know whether the work was going on or not?- Di c_overy-
A. "\Vell from the reports I would get." continued. 

Page 65- in the middle. 
"Q. On December 1934, you wrote the Port Royal (reads) According 

20 to your agreement at the rate of $2.00 per cord, and we must 

30 

now ask you to forward the amount by return mail." Where was that 
agreement ?- A. That was a conversation. 

Q. In what conversation ?- A. Well, it may have been the September 
one, or the July one, I cannot say, but one of the conversations we had. 

Q. What was it then? What was the agreement to which you refer
how did he say it ?- A. I cannot recollect it. "\Vhere he spoke about reducing 
the bank's advances. 

Q. He spoke about it ?- A. In our conversation the matter of reducing 
the bank's advances was discussed. 

Q. At that time it was 8000.00 ?- A. Yes, and my recollection is 
that we suggested that when the pulpwood was delivered- if I am not 
mistaken he might give us S2.00 a cord. I am not sure that that is the 
exact particulars of the conversation, but something to that effect." 
Bottom of Page 66. 

"Q. Now as I understand it, in that discussion of September lOth. 
he put up to you that he wouldn't make any more advances unless he got 
a chattel mortgage ?- A. He didn't at that time, but he put it in his letter 
a day or two after apparently. 

Q. He draws up a chattel mortgage and sends it up to you and you 
40 return it to him ?- A. Yes, I didn't see at the time that he could execute 

a chattel mortgage. 
Q. And do you still say in the light of that that he agreed to pay 

you $2.00 a cord for the pulpwood when it was delivered ?-A. Well, I 
am not so sure that that $2.00 was in the discussion of September or July." 

K2 
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No. 16. 

Extracts from Examination of Ewart C. Atkinson on Discovery. 

Mr. L CIIES: I now wish to put in evidence some extracts from the 
examination on discovery of Ewart C. Atkinson. Page 5. 
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"Q. What is the difference between draw shaved wood and sap peeled? 

-A. Sap peeled, you peel that when the bark will slip during the months 
Defendant's of May, June, July and till the full Moon of August. Draw shaved wood 
Evidence. is wood that the bark and bast is removed with a drawing knife. 

No.16. 
Extracts 
from 
Examina
tion of 
Ewart C. 
Atkinson 
on Dis
covery. 

Q. And what is rossed wood ?- A. You use a machine to take the bark 
and bast off. 10 

Q. You get the same finished result as a draw shaved operation? 
- A. Yes." 

Page 12- 8 lines from bottom. 
"Q. Then the change was made so that the contract would be in the same 

name as the person making the application ?- A. I think that letter that was 
written at that time must have been at the request of the bank to make it 
conform with the advances. I think that is what it must have been, as I 
recall the situation." 

Page 16- 12 lines from bottom. 
" Q. And it was quite satisfactory to you as a matter of fact that the 20 

Port Royal charged up against the later contracts the discrepancies on the 
first one ?- A. The Port Royal and I never had a dispute about anything. 
Our relations have been very friendly. 

Q. And that was quite in order ?- A. Yes. We never objected." 

Page 15- 1:2 lines down. 
"Q. Then along in eptember things seemed to come to a bad pass

some real dispute arose between the Port Royal and the bank ?- A. I 
think that it was in July of that year, when the conference took place. It 
might have been September. I don't recall. I know there was a conference 
between lVfr. Murray, Mr. Lacroix and myself in the bank at Fredericton. 30 

Q. And as a result of the parties being unable to get together, the 
Port Royal stopped making advances to you except for a few accounts 
and started paying the bills of the operation itself, is that correct ?- A. From 
September on. Anyway from after that, from that till the end of that 
operation, the Port Royal paid the wage bill and the supplies bill and no 
more money was advanced by the bank to me at all. 

Q. There wa some mall items went through ?- A. Yes, they were 
to pay some bills in Fredericton in connection with the operation- just 
small amounts. 

Q. You had no objection to that course of procedure at all ?- A. No, 40 
it was satisfactory because I did not have to keep the books in connection 
with it." 
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Page 24 at the bottom. 
" Q. You say you were cutting on the second contract, that is the 

October 1933 one, during November and December. You said you got 
all your woorl cut then ?-A. I think we cut that fall- the fall of 1933 
we cut rough wood up to the time we had sufficient snow for hauling. 
Whether that came up to Christmas I cannot tell you." 
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Dii-ision). Page 26. 
"Q. ·where did all the money come from to pay the accounts during Defendant's 

those three months? You only got two very small loans from the bank Evidence. 
10 up to the first of the year under that second contract ?-A. I don't know 

whether it was that part of the year-I don't know whether it was that No. 16. 
Fall or not-that I borrowed two thousand dollars and surrendered one fxtracts 
of my immrance.poli.cies for two .thousand d~llars in connecti?n with that ~~~~ina
operation. I thmk 1t was a policy I had with the Crown Life Insurance tion of 

20 

Company." Ewart C. 
Page 28. Atki~son 

"Q. \Vhen you saw the banl{ manager with reference to this loan, on D:s
on January 1934, you showed him this contract, I take it, that you had ~~:i-~~ied. 
of October ?-A. I presume I would take the contract in and show it. 

Q. And he would see it ?-A. Yes, I think they have it. I have not 
got it.". 
Page 30- 8 lines down. 

" Q. They notified the Port Royal they had an assignment of this 
contract and the moneys were to be paid to the bank ?- A . That was a 
matter between the bank and the Port Royal. That had nothing to do 
with me. If I signed a contract and the assignment, whatever was done 
was between the Port Royal and the bank. I never saw the correspondence 
and I don't know what they did. Nobody raised any objection until August 
1934 when Mr. Murray, and Mr. Lacroix and myself had a conference and 

30 we had an advance of eight thousand dollars and it was understood that 
no further advances were to be made to me. After that all money to 
complete the operation came from the Port Royal." 
Page 34- 7th. line down. 

"Q. Mr. Inches asked you something about the delivery in the spring 
of 1935 and you said that you were not there for a couple of months at 
all. On whose instructions was the delivery made in the spring of 1935 ? 
-A. Well, I presume perhaps it would be on my instructions to the foreman 
to carry on the operation until completed; but from January of that year 
until the close of the operation in 1935 I was there very little because 

40 everything was handled through the office and the Port Royal and I told 
the foreman any orders given by the surveyor or from the office, I wanted 
them carried out. The operation was carried on by our men and Mr. Grass 
informed me they carried the operation right on until it was finished." 
Top of page 31. 

" Q. Are these licenses all in the name of the New Lepreau Limited ? 
- A. Yes. 
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Page 30-9th line from bottom. 
" Q. You operated all these lands under timber licenses from the 

Crown ?- A. Except the five hundred and twenty-two cords that were 
cut off the Frasers on the Lawrence flowage. 

Q. Do you know whether that was shaved wood or sap peeled that you 
took off the Frasers ?-A. That was all sap peeled because the river ran 
right through it and it was handy to bring it in quickly. 

Q. And was that part of the third contract ?- A. Yes. 
Q. Are these licenses all in the name of the New Lepreau Limited? 

-A. Yes. 10 

Q. Have you any agreement with the New Lepreau Limited that yon 
could cut the wood ?- A. Why should I ? 

Q. Have you ?-A. I don't think so. I don't know whether there is 
any agreement or not. I am the New Lepreau Limited." 

Mr. DOUGHERTY : I cannot tell without perusing the transcript whether 
I will want to put in any of the evidence taken on discovery or not. I could 
not tell until my learned friend read his portions of the evidence in to the 
record whether I wanted any put in or not. I will have to read it to see 
whether I want any in to modify or change the effect of it. I had not the 
privilege to put any of that in until my learned friend read what he wanted 20 

Ill. 

CouRT : You don't know if you want to put any in or not ? 
Mr. DouGHERTY: No. 

Court Adjourned. 

Court resumed at 10.30 a.m. November 19th. 1936. 

No. 17. 

Further Extracts from Examination of Hedley S. Murray on Discovery. 

Mr. DOUGHERTY : MAY IT PLEA.SE You:& LORDSHIP- while they are 
completing the figures they were working on last night, Mr. Inches and 
I thought I could read the portions of the evidence taken on discovery 30 

that the plaintiff wishes to put in, and it could be done now. 
Mr. Murray's examination for discovery page 17. 
"Q. But you knew on January 24th. that he was going to charge 

Atkinson's indebtedness to the new contract ?- A. No sir, I did not. 
Q. But you discussed that indebtedness with him ?- A. No, because 

I thought that that 84000 was capital expenditure- was going to run on 
indefinitely same as he paid the stumpage to the Government. 

Q. You will admit now that you knew it was approximately S4000 ?
A. It is a capital expenditure. I have no record of it." 

Page 25. 40 
" Q. Now, Mr. Murray, why did you make those advances to Mr. 

Atkinson ? You said you didn't want to. ,vhy did you? 
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A. Well, the man came in and he wanted the money to get the business I n the 
started, or get ready for it. And like in every application, you wanted to Supreme 
give him fair consideration, the same as any individual who asked for a Court of 

loan, and we often do things when we don't want to. Bn:!::ick 
Q. You say you didn't want to, but your object would be that he would (King's 

make some profit on the transaction which would come to the bank ?- A. No, B ench 
not at all; What do you mean ? D ivision). 

Q. Was not that the objective ?- A. No, the object was just like any - , 
merchant or individual coming into the office and wanting a loan and on a ' D; f~~<lant s 

10 strict business basis to help him out. That is what we are there for, to vi ence. 
make advances. No. 17. 

Q. If he did make any profit on the transaction ?- A. If he did make Further 
any profit on the transaction it would all go to the lessening of the indebted- Extracts 
ness, I suppose that would be done certainly. i 0 111 

. 

Q. On the old indebtedness ?- A. It would all go to the lessening of t~~~n;t'1• 

the old indebtedness, I suppose- certainly, if he had $5000 when he finished Hedley s. 
his contract certainly we would put it on the old debt. What would we Murray on 
do with it ? Would we let him take it out and spend it ? Disc_overy-

Q. I ask you is not this the reason you entered into this contract?- continued. 
20 A. No, not more than to help him out like I would help any other individual 

out. 
Q. That did go through your mind at that time ?- A. I couldn't say 

now. 
Q. I say, did that go through your mind at the time ?-A. I couldn't 

say at this date whether it did nor not." 

Bottom of page 26. 
" Q. Mr. TEED. Continuing on that line, wasn't that one of the reasons 

why Atkinson was substituted for the New Lepreau in the contract of 
October 3lst. so that if there was any surplus it would be available to 

30 Atkinson personally, and therefore apply on his old-
A . No, no, not as far as I was concerned. Why would it be necessary 

because Atkinson owned the New Lepreau. 
Q. Not at that time ?- A. He owned the machinery of it. 
Q. But any profit doesn't go necessarily to the President ?- A. If he 

owns practically all the stock-
Q. The Port Royal at that time- in January, 1934, they had stock in 

New Lepreau, they had practically a half interest, and I put it to you if 
that wasn't the reason that the contract was changed to Atkinson?-' A. You 
will have to ask the two of them, I don't know. 

40 Q. You didn't suggest the change ?- A. No. 
Q. By the way, is that stock worth anything ?- A. That is another 

question- I don't know. 
Q. Is there any market for it ?- A . It should be worth something, 

why shouldn't it ? Isn't the Government going to take it over? " 
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Page 29. 
" Q. You have no record whatever which you received, assigning the 

amount of pulpwood there had been cut from time to time ?- A. I cannot 
say now-I don't remember. 
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Q. Would you make a note and look that up. The New Lepreau, 
or Atkinson, reporting to the bank how many cords had been cut.- A. We 
wouldn't be interested because the New Lepreau advances had been paid 

Defendant' up, and we were giving them no new advances to cut pulpwood. 
Evidence. Q. Progress Reports, showing how many cords they had cut and 

manufactured for shipment down to the date of report ?- A. I wasn't 10 
No. 17. interested enough to enquire because the old indebtedness was wiped out 

.Further and we were giving a new advance. Before- or in January, before we 
~~!~acts made this advance, we had this cheque of the Port Royal for this old debt 
Examina- and we were starting off new." 
tion of Page 49. 
Hedley S. "Q. Now then, from that da,te on- say on the l 7th of July- there 
M~ray on was another application for credit ?- A. Yes, the first application called 
Distve7- for S5000, and he wanted a new application, so we took a new application 
con inue · for credit, marked " supplementary " to application and promise dated 

January 24th. 1934. 20 
Q. And at the same time you took an assignment of the contract, 

calling for ?- A. 10,000 cords- yes. 
Q. That contract was dated ?- A. April 26, 1934." 

Page 59. · 
"Q. You arc going to look up your records to see if you had a memo of 

what pulpwood was there at that time. Did you discuss at that time the 
amount of pulpwood on hand ?- A. vVith Mr. Lacroix? Mr. Lacroix 
gave me to understand that there was enough pulpwood to pay all his 
debts." 
Page 61. 

"Q. We are talking about September lOth. and thjs security ?- A. I 
told you he . poke of it, that he felt that his company should have some 
security on the pulpwood. 

Q. Did you say you would put it up to head office ?- A. I don't think 
I did- no." 
Page 62. 

30 

"Q. \Vhat took place that time ?- A. We discussed our advances
the bank's advances- and he mentioned that two of us, the Port Royal 
and the Bank, should not be making advances. I told him we didn't 
want to make advances in the first place- I did it to help out all parties 40 
concerned- and of course we mentioned these figures in advances from 
three thousand dollars to eight thousand dollars and all appertaining thereto. 
As I mentioned a moment ago, I told him we were not going to grant any 
further advances and that seemed to satisfy him." 
Page 64. 

"Q. By the way, after he came in to see you in July, th middle of 
July, do you know whether or not there was sufficient pulpwood on hand 
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in a salable condition to pay your lien ?- A. I was of the opinion that there 
was sufficient pulp wood on hand." 

Mr. INCHES: Kindly read the next question and answer at my request. 
"Q. Did you know ?- A. I did not know personally exactly what 

pulpwood was on hand." 
Page 66. 

"Mr. DOUGHERTY. One of the letters we have agrees to take summer 
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delivery of 3000. Defendant's 
Q. When you got that 3M you thought- -A. We thought they should Evidence. 

10 pay us at the rate of $2.00 or $3.00 a cord. 
Q. And what did he say to that ?- A. I cannot tell you definitely Fu~;he;7· 

what his reply was. But in my opinion, he thought it was reasonable. Extracts 
Q. Well that is something more you remember that took place in these from 

two conversations. Did you ask him to pay you $2.00 a cord ?- A. I ~xamina-
cannot say definitely. t10n of 

Q. Was this $2.00 a cord that you suggested he agreed to pay and ::~!:~ ~~ 
thought it reasonable to pay, in addition to the balance due under the Discovery. 
contract ?- A. No, I think it had reference to the 3000 cords they were -contin'Ued. 
cutting- the 3000 cords they were going to take delivery of in the summer 

20 and give at least $2.00 a cord. 

30 

Q. Irrespective of whether there was anything owing to Atkinson 
from the Port Royal. You say Lacroix agreed to give $2.00 ?- A. I 
wouldnt say definitely, but that was in the discussion." 
Page 67. 

"Q. The letter that refers to the summer delivery was a letter from 
Port Royal to Atkinson, dated July 24th, regarding advances on your 
contract "for this year's contract of pulpwood we are going to make all 
the effort possible to provide further advances of $3000 for August." 

Mr. DouGHERTY: That refers to $3000, not cords. 
Q. Where is the letter with reference to 3000 cords ?- A. July 14th. 
Q. The information about the 3000 was explained to Atkinson and 

he probably showed you this letter he got from Port Royal ?- A. I am 
not sure whether there is not some memo in the contract to that effect. 

Q. Did this $2.00 that you refer to refer to the 3000 cords or all the 
pulpwood ?- A. All the pulpwood." 
Page 68. 

"Mr. DOUGHERTY: We didn't enter into this thing at all until-
A. I think in July when we were talking about these advances this 3000 
was brought up, and Mr. Lacroix mentioned paying this at the rate of 

40 $2.00 a cord as it was delivered. He said he wanted to get the indebtedness 
cleaned up, and we were also anxious to get it cleaned up. We were 
talking about our advances of $8000, and I think that was the time that 
this matter of $2.00 a cord was brought up, either in July or September, 
it is pretty hard to remember all these things. " 

x O ~603 L 
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In the No. 18. 

Further Extracts from Examination of Ewart C. Atkinson on Discovery. 

Evidence of E. C. ATKINSON, taken on discovery. 

Supreme 
Court of 

New 
Brunswick 

(King·s 
Bench Bottom of page 12. 

Division). "Q. Why did you take out your advances in your own name rather 
Defendant's than the company's name in 1934 ?-A. A matter of convenience, 
Evidence. that is all. 

No. 1 . 
Further 
Extracts 
from 
Examina
tion of 
Ewart C. 
Atkinson 
on Dis-
COYery. 

Q. Not done at the bank's suggestion ?- A. No, because I don't 
think it made any difference to the bank whether I borrowed in the name 
of the New Lepreau Limited or Ewart C. Atkinson because it is all one 10 
and the same thing. I always considered that I owned the New Lepreau 
Limited and it does not make any difference." 
Bottom of Page 16. 

"Q. There is a very vexed question-a serious misunderstanding
;:,.bout the matter of your old debt to the Royal Bank. Certainly the 
impression we received was that you had in your mind a feeling that the 
bank had been using some of the money for which they made advances 
in repayment of their old debt. Is that correct in any way ?- A. From 
checking it up I find there was nothing ever paid on the old debt. I 
thought when we were carrying on these advances that the bank interest 20 
payments were charged up, but I find that they were interest payments 
just for the current loan on the pulp wood operations. 

Q. You have gone into that and are satisfied ?-A. Yes, I had the 
impression that the interest payments were being charged up in the account, 
but after I checked it carefully I found that only the current interest was 
paid and the other interest has accumulated at the bank." 
Page 28. 

"Q. And he understood from you that all payments coming from the 
Port Royal would go to the bank ?- A. Well, the cheques all came up
Royal Bank of Canada and New Lepreau Limited or Royal Bank of Canada 30 
and Ewart C. Atkinson, whatever way they happened to be sent in. 

Q. Did you have an arrangement with the bank that any profit you 
made on these three contracts would go on account of the old loan ?- A. No. 

Q. Was that discussed at all ?- A. No. If we had any profits out of 
it, I would be glad to pay back the bank. 

Q. You made the contract with Mr. Lacroix in October and you told 
him that all his payments would be made to the bank ?- A. I don't think 
there was any misunderstanding about it. I think most of the cheques 
were sent to me and payable to the Royal Bank and taken down and put 
in the account. 

Q. And it was not until the following January that you gave the bank 
security under section 88 ?- A. I never took anything down to the 
bank and gave it to them until it was necessary to get money. 



83 

Q. It was not done until January 1934 ?-A. That is when it was done. 
Q. And didn't you tell the bank manager at that time that this pulp 

wood belonged to the Port Royal and that you could not give security on 
it ?-A. I never told the bank anything. 

Q. You didn't tell them that ?- A. No. 
Q. You knew you had sold the wood to the Port Royal ?-A. There 

was a contract showing the sale of the wood to the Port Royal.'' 

In the 
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Bottom of page 29. Defendant's 
"Q. Did you have any discussion with the bank manager in October Evidence. 

10 1933 that there might be a shortage on the first contract ?-A. No, I did 
not. There was never any discussion with the bank until I think it was No. 18. 

20 

J 1 d d f · , Further u y or August 1934, when it got own to a iscussion o serious busmess. ' Extracts 

Page 32. from 
"Q. That would be Hazen Grass your foreman ?-A. Yes. Examina-

Q. He would have charge of the shipping of the lumber ?-A. Yes, ~::~t C. 
and carried out whatever instructions were given. Atkin on 

Q. Did you have any instructions from the bank not to ship it ?- on Di _ 
A. No, we had instructions from the bank that none of the wood should be covery-
moved until this thin()' was straightened out." conti-riued. 

No. 19. 

Antoine J. Lacroix, Examination continued. 

ANTOINE J. LACROIX, takes stand, direct examination continued by 
Mr. Inches. 

Mr. INCHES: My Lord, I think you assigned "D" as the exhibit 
number of these ledger sheets. We are not putting them in. 

CouRT : " C " is the last exhibit then. 

No. 19. 
Antoine J. 
Lacroix, 
Examina
tion (con
tinued). 

Q. Yesterday, Mr. Lacroix, we were discussing the ledger sheets which 
you produced and by agreement between counsel you were asked to make 
a summary of the ledger sheets. Have you had prepared that summary? 

30 - A. Yes, we did. 
Q. And is this it ?- A. Yes. 
Q. From your knowledge of the ledger sheets, are you satisfied that 

is a correct statement of the expenditures on the two contracts in question? 
- A. Yes. 

Mr. DOUGHERTY: That js not quite right. 
Q. With the offset of the purchase price of the pulp received and also 

included is a charge or disbursement of $5330.91, the deficit of the first 
contract in the spring of 1933 to which reference has been made ?- A. Yes. 

Q. Sheet number one is a general recapitulation showing a charge 
40 of $542.29 against Mr. Atkinson, which constitutes a loss on the three 

contracts ?- A. Yes. 
L 2 
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Q. You were asked by )fr. Dougherty to make a detailed statement 
of the supply item-$4482.31. Is this sheet I am showing you, which will 
be marked number two, the general break down ?-A. Yes. 

Q. And you were also asked to give details of the stumpage, taxes, etc. 
explaining the item of $7376.56 on sheet number one. Is sheet number 
three a detailed statement of that amount ?- A. Yes. 

t1preme 
Court of 

Sew 
Brunswick· 

(King's 
Bench 

Di?:ision). 
~r. INCHES: I am offering 

Defendant's evidence. 
these sheets, one, two and three in 

Evidence. COURT : Three pages put in evidence as " D ", numbered, one, two 
Xo. lH. 

Antoine J. 
Lacroix, 
Examina
tion- con
tinued. 

and three. 
Mr. I ~cHES: Each sheet is initialled" D." 
Q. Mr. Lacroix, I am showing you sheet number two, which is details 

of supplies. You have a copy there ?-A. Yes. 
Q. Of what nature were those supplies ?-A. They were food stuff for 

feeding the men at the camps, and some other material-operation material. 
Q. Now, Mr. Lacroix, you were financing the New Lepreau Company 

Limited on a contract in the spring of 1933. That was for sap peeled wood? 
- A. It was, sir. 

Q. When was that wood finally delivered to you ?-A. The spring of 

10 

1934. I want to correct that. The spring and summer of 1934. 20 
Q. While that operation was going on, you entered into this October 

contract of 1933 for this draw shaved wood ?- A. We did. 
Q. At that time, I take it, you would not know what the final result of 

the spring contract for sap peeled wood would be ?- A. No, not before the 
last shipment would be in. 

Q. But in the summer of 1934 when the final delivery was made of this 
sap peeled wood, the result was there was a deficit of $5331.91 ?- A. Yes. 

Q. That is the spring contract of 1933 ?- A. Yes. 
Q. As a matter of fact these contracts the way you ran them on your 

books, were one continuous operation, were they not ? 
Mr. DOUGHERTY: I don't think that is a proper question. 
Q. While the men were working on the spring contract of 1933 they 

were also working on the October contract of 1933 were they not ?- A. They 
were, sir. 

Q. Did you have any communication with the bank with reference to 
the October contract of 1933 until you received the notice of assignment in 
March ?- A. Do you mean the draw shaved contract? 

Q. Yes, of 1933 until you received notice of the assignment in March 
1934 ?- A. No, I don't think we did. 

30 

Q. You have stated that this sap peeled wood under the spring contract 40 
of 1933 was finally cleaned up in the summer of 1934 ?- A. Yes. 

Q. When did you receive the draw shaved wood under the October 
contract ?- A. We received some in the Fall of 1934. 

Q. And the balance ?- A. And the balance in the spring of 1935. 
Q. Well now, reference was made during the examination of Mr. 

Grass yesterday to the marking or stamping of this pulpwood. Was all 
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this pulpwood stamped and marked ?-A. All that pulpwood was supposed . 
to be hammer marked. 

Q. When you say "supposed to be," did you have any arrangement 
with reference to stamping it ?-A. Yes. 

Q. What were those arrangements ?-A. To have this pulpwood 
hammer marked with an X. 

Q. That is · your company's mark ?-A. Yes. 

In the 
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Q. And who does that marking ?-A. The scalers. Defendant's 
Q. And whose employees are the scalers ?-A. Port Royal Pulp and Evidence. 

10 Paper Company. 
Q. And when is that stamping done? No. 19. 

Antoine J. 
Mr. DOUGHERTY: I think that is a hypothetical question you are Lacroix, 

asking. J!:xamina-
Q. You got this first con tract in the spring of 1933 for the sap peeled ~~on ed con

wood. From that time on did you visit the scene of the operations ?- inu · 

A. Not at all. 
Q. Did any one of your employees or agents visit the scene of the 

operations ?-A. They did. 
Q. Who would they be ?-A. The head scaler. 

20 Q. And would he be the only one ?-A. No, there have been two 
scalers on that operation. 

Q. Can you remember their names ?-A. Yes, Ernest Vanderhagan
Q. That is the name Mr. Grass mentioned ?-A. Yes, and Adrian Morin 

for the second. 
Q. They were your representatives who would do this scaling during 

1933, 1934 and 1935 ?-A. Yes. 
Q. Well now, after the middle of September 1934 did these scalers of 

yours visit the scene of the operation more frequently than they would do on 
the former operations ?-A. Not at all. 

30 Q. I mean as far as your scalers were concerned, the work they did 
down to the final delivery of all the wood, was what they had been doing 
continuously since the first contract started in 1933 ?- A. Yes. 

Q. After September 1934 was there any difference in your method of 
carrying on than there had been prior to that ?-A. Yes. 

Q. And what was that difference ?-A. We made the payments for 
labor and supplies--

CouRT. The bank knew of course that this pulpwood that Mr. Atkinson 
was getting out was contracted for with the pulp people? 

Mr. I CHES: They took assignments of the rights under the contracts. 

40 CouRT : When the pulp people were notified by the bank that they 
were to make advances to Mr. Atkinson in order to carry on the operations, 
did the pulp people raise any objection to that. They were notified under 
the Bank Act of the hypothecation of the cut in order to cover advances. 
Did the pulp people order the bank to make advances on the wood which 
according to the bank belonged to them ? 
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In the • Mr. INCHES : I call Your Lordship's attention to exhibit number eight. 
Supreme In March 1934 the bank took an assignment of the first contract and sent a Court of 

New copy of that assignment to the Port Royal and told them in future the 
Brunswick payments were to be made to the bank. When they sent this assignment 

(King's they asked the Port Royal what their advances were to date to Mr. Atkinson. 
Bench 

Division). COURT: I understand the position now. 
Mr. I CHES: The Port Royal wrote back and told them what these 

Defendant's advances were. 
Evidence. I ask the reporter to read the last question and answer. 

No. 19. 
Antoine J. 
Lacroix, 
Examina
tion-con
tinued. 

"Q. After September 1934 was there any difference in your method 10 
of carrying on than there had been prior to that ?-A. Yes. 

"Q. What was that difference ?- A. We made the payments for 
labor and supplies."- A. We made the payments of the labor wages and 
supplies directly from the office at Saint John. 

Q. In what way would you make them direct- suppose the men for 
instance were to be paid, what method or procedure did you go through to 
make that payment ?-A. On the time book of the foreman of the operation 
or Mr. Atkinson. 

Q. By the way- after September 1934 were you in touch at all with 
Mr. Atkinson with reference to this operation ?- A. As usual, yes. 

Q. When you say" as usual", in 1933 and 1934 would he come to your 
office from time to time ?-A. Yes, he did. 

Q. Well- how often would he come ?-A. I would say three or four 
times a month. 

Q. And after September 1934 did he come to your office in the same 
way?- A. Yes. 

Q. Have you any record there of his attendance at your office, say in 
the year 1935 ?- A. Yes, we have. 

Q. What are you referring to? What did you make that memorandum 
from ?- A. From cheques we have. 

Q. Have you any way of knowing any attendances that he made at 
your office in the year 1935 ?- A. Yes. 

Q. And what record would that be ?- A. By cheques he got from us 
at the office to bring cash to his camp. 

Mr. DOU GHERTY : He cannot go that far. I don't think the last par t 
of that answer should be in the record. 

20 

:m 

Mr. INCHES : I am trying to give definite dates when Mr. Atkinson 
was in the Port Royal office in Saint John in the year 1935 over this contract, 
and the witness states that Mr. Atkinson would come in and get cheques 
from him personally. He would see him himself and give him these cheques. 40 
I am asking the witness to refer to the dates of these cheques which he 
gave to Mr. Atkinson to prove the dates in which Mr. Atkinson was in the 
witness's office. Surely that must be evidence. 

Mr. DOUGHERTY : I object to that because there is no evidence that 
the witness made a memorandum of those visits at that time. He is not 
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speaking from memory-he is speaking from a memorandum he has prepared 
now. 

CouRT : Cannot he speak from memory ? 
Mr. INCHES: We have the cheques which I will show to the witness 

for the purpose of refreshing his recollection then. 

In the 
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Division). COURT: You leave the memorandum out of the question and you can 
ask him from the cheques. 

Q. Looking at these cheques which are seven in number, do you say Defendant's 
ffi d f 11 Evidence. 

that Mr. Atkinson came to your o ce an got those rom you persona y ?-
10 A. He did, sir. No. 19. 

20 

30 

Q. Well then, what dates was he in your office ?-A. Cheque $97-- Antoine J. 
Q. Don't give the amount of the cheque, give the dates ?-A. May 3rd. Lacroix, 

M D I b . t Examina-
r. OUGHERTY: o Jee . tion-con-

Q. You say you gave these cheques personally to Mr. Atkinson?- tinued. 

A. Yes. 
Q. In your office ?- A. Yes. 
Q. And they were dated the day he was in there ?- A. Yes, May 3rd, 

May 13th, May 16th, May 20th, June llth, and July 3rd. 
Q. That is all 1935 ?-A. Yes. 
Q. I notice that the first cheque is on May 3rd, 1935 ?-A. Yes. 
Q. w·as there any pulp wood being delivered at that time ?- A. The 

first pulp wood in 1935 was received at the mill on May 13th. 
Q. And from that time on it kept coming in ?-A. Yes. 
Q. When Mr. Atkinson was in your office on those occasions, what 

would be the purport of the--
Mr. DouGHERTY : That is a hypothetical question. 
Q. Coming down to more detail- did he discuss the operation with 

you? 
Mr. DouGHERTY : That is a leading question. 
Q. He was in there on all these occasions ?- A. Yes. 
Q. In what connection was he in there? 
Mr. DOUGHERTY: I object. That is a hypothetical question the way 

it is put. 
COURT: I would not press that. I do not think it is wrong, but there 

is no use taking any chance with evidence about which there is any doubt. 
Q. What did he discuss with you when he was in there? 
Mr. DOUGHERTY: I don't think it is evidence against the plaintiff. 
Mr. I CHES : There was evidence given by Mr. Grass and Mr. Atkinson 

yesterday which I inferred from the way it was given or put in, so that 
40 inference might be drawn that Mr. Atkinson had nothing whatever to do 

with this operation after September 1934. 
CouRT: He was the whole operator, was he not? 
Mr. INCHES: That is our contention and we have proof of these facts 

in May and June 1935. 
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COURT: l will allow the question subject to your objection. 
Q. Was the contract discussed on those occasions- the pulp wood 

operation ?- A. Yes. 
Q. And you recognized that he was still the operator ?- A. We did. 
Mr. DOUGHERTY: I ask to have that question and answer struck out. 
Mr. INCHES: I will strike it out then. 
Q. Was he the operator under the contract at that time? 
Mr. DouGI-IERTY : The contract speaks for itself. 
CouRT : Didn't Mr. Atkinson continue the managing of the operation 

until the end ? 
Mr. DouGHERTY : They took it over themselves. 
A. We never did. 
Mr. INCHES: All we did was pay the wages direct. 
Q. Was he the operator at that time ?-A. Yes. 
Q. Was there any agreement between you and Mr. Atkinson in any 

way that you would take over the operation of the contract ?- A. No. 
Q. (By the Court): Did you take the operation out of his hands?-

A. No sir, we never did. 
Q. Who did you put in charge ?- A. Nobody. 

lO 

Q. Who assumed charge after Mr. Atkinson ceased to be the manager? 20 

Mr. INCHES: He never ceased to be the manager. 
Q. (By Mr. Inches): Down to September 18th. 1934 have you any 

record· there to show the amount that you had paid out on these contracts? 
- A. Yes. 

Mr. DouGHERTY: What is he referring to? 
Mr. INCHES: This is the document we showed you yesterday, which 

you asked to have broken down. 
Mr. DouGHERTY : I will take the broken down one, but not that one. 
A. That is only information I took there for my own information. 
Q. v\1 hat are you going to refer to, is this the document ?- A. Yes. 30 
Mr. Do GHERTY: If that is the figure he is going to say, then I have 

no objection. 
Q. Down to September 18th. 1934 what was the amount of your 

payments out on these two contracts ?- A. Sl0,564.90. 
Q. And then after that, down to the completion--
Mr. Dou GHERTY : Why can't he refer to the document that is in 

evidence. 
Q. Then after that, down to the completion of the contract, how 

much ?- A. $23,369 and some cents in addition to the ten thousand dollars. 
Q. Well now, did the figures of Sl0,564.90 include the $5330 deficit on 40 

the spring contract of 1933 ?- A. No sir. 
Q. Well now, some of this pulp wood I am instructed came off some 

land of the Fraser Company ?- A. Yes. 
Q. Are you familiar with that ?- A. Yes. 
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Q. \Vas there a settlement with the Fraser Company for that trespass? 
-A. There was a settlement with their attorneys at law. 

Q. And who paid the damages under that settlement ?-A. Vve paid 
the stumpage. 

Q. The Port Royal paid the stumpage ?- A. Yes. 

In the 
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Q. I am referring to exhibit number eight-a letter which you wrote to 

the Royal Bank of Canada on March l 6th. 1934, in which you tell them 
that "the advances on this contract during the winter were $484.90 plus 
an amount of about four thousand dollars over-advanced on the other Defendant's 

Evidence. 
10 contract which we have with him." 

Q. Was that the spring contract of 1933 ?-A. That is correct, yes. No. 19. 
Q. And those figures of four thousand dollars eventually turned out Antoi~e, J. 

to be the $5330.91 ?- A. Yes. Lacro~x, 
Q. On that first contract ?-A. Yes. ~x:m::_ 
Q. In Mr. Murray's letter to you exhibit number nine of March 20th. tI~ued. 

1934 he states "we have advanced him three thousand dollars on the 
contract dated October 2lst. under section 88 security." Up to that time 
had you received any notice whatever that the bank held section 88 ? 
-A. No. sir. 

20 CouRT : In their accounting today the three contracts between the 
operations are treated by the pulp company as one transaction, that is as to 
their accounting ? 

Mr. INCHES: Yes. 
COURT: I think someone said yesterday that the amount of the pulp 

which they took and which the bank claims they had a lien on, would far 
more than pay the difference now owing to the bank? 

Mr. INCHES : They got six thousand cords altogether and the purchase 
price was six dollars and a half on part and over seven dollars a cord on the 
other. 

30 COURT: The whole question is this- if this pulp wood belongs to the 
bank, the bank is entitled to be paid their eight thousand dollars. 

Mr. INCHES : In your reply to the Royal Bank exhibit number " A '' 
dated March 26th. 1934 you said "We are quite willing to agree to protect 
your advances as much as possible after our amount has been taken care 
of." Did you have any reply from the bank to that letter, that you know of? 
- A. Not that I remember. 

Q. In exhibit number sixteen, letter from yourself to the Royal Bank 
dated July 19th. 1934 you stated that "the amount of advances to Mr. 
Atkinson on pulpwood from our company is $10,975.62." That amount, 

40 I take it, included the deficit on the spring contract of 1933 ?-A. Yes. 
Q. Of $5330.91 ?- A. Yes. 
Q. It is in evidence either verbally or by document that there came a 

time in the summer of 1934 when you had some discussions with Mr. Murray 
over this contract. At that time he was claiming he had section 88 security, 
was he .nut 1- A. I believe so, yes. 

• G 2CIOS ){ 
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Q. And you were claiming that he had not, is that not so ?-A. Yes. 

Mr. DOUGHERTY : I don't think that is proper. 
Q. But you did have discussions with him over the situation, did you 

not ?-A. We did. 
Q. And you did not come to any agreement with him ?-A. No. sir. 
Q. I am referring you to exhibit number twenty-four letter dated 

September 15th. 1934 from yourself to Mr. Murray, in which you stated 
"If you decide not to give us the security we are asking for, you had better 
make arrangements to finish the operations." Did the bank make any 
arrangements to finish the operations ?-A. No. 

Q. But you did ?-A. Yes. 
Q. :Mr. Murray testified on discovery that you gave him to understand 

during those parlays that there was enough pulpwood to pay all his debts. 
Did you make any such statement to :Mr. Murray ?- A. I think I did believe 
at that time that there was enough pulpwood to pay all debts. 

Q. And for all purposes you wanted to make some arrangements with 
him ?-A. Yes. 

Mr. DOUGHERTY : I object to the question. I don't think it should be 
asked. It is leading. 

10 

Q. I am showing you sheet number two of exhibit "D." The first 20 
item is "Kitchen Bros. Ltd.- $1966.21." What would be the nature of 
the go?ds covered by that item ?- A. Supplies- flour, food for the laborers, 
groceries. 

Q. "Budovitch Bros.- $987.71." What would be the nature of the 
goods covered by that item ?- A. Meat. 

Q. " W. H. Thorne & Co.- 590.64." What would be the naturn of the 
goods covered by that item ?- A. Hardware. 

Q. "Vassie, Brock, Manchester, Ltd.- $180.30." What would be the 
nature of the goods covered by that item ?-.A. Dry goods. 

Q. "Imperial Oil Ltd.- $27.08." What does that cover ?- A. Oil. 30 
Q. "J. S. Neill & Son. Ltd.- $94.75." What does that cover ?- A. 

Hardware. 
Q. "John Palmer Co.- $94.62." What does that cover ?- A. Boots. 
Q. "John Gibson & Son Ltd.-$401.46." What does that cover?~ 

A. Hay or oats. 
Q. "Jones, Schofield, Hatheway Ltd.- $630.26." What does that 

cover ?- A. Groceries. 
Q. "A. E. Williams- $100.00." What does that cover ?- A. Horses, 

or something of that kind. 
Q. "W. W. Boyce- $228.20." What does that cover ?- A. Feed stuff (-0 

for horses. 
Q. "H. Disston & Sons, Ltd.-$164.29." What does that cover? 

- A. Saw files or saws. 
Q. "Jos. Fletcher- $97.00." What does that cover ?- A. I don't 

remember him. 
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Q. "Dominion Rubber Co. Ltd.-$19.60." What does that cover?
A. Some rubbers or boots. 

Q. "Canadian Fairbanks Morse Ltd.-$56.10." "\Vhat does that 
cover ?-A. Magneto for gasoline engine. 

CROSS EXAMINATIO :r BY MR. DOUGHERTY. 
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Q. Mr. Lacroix, you just tpld my learned friend that in these discussions Defendant's 
that you had with Mr. Murray the bank manager that he was claiming that Evidence. 
he had section 88 security and you maintained that he didn't. You recall 
that question and answer ?-A. Yes. N~. 19. 

10 Q. I call your attention to this exhibit number twenty-four, a letter t1toi~e J. 
from you to Mr. Murray, dated September 15th. 1934. That is your 0;i;~1;;.a. 
signature-Antoine J. Lacroix ?-A. Yes. mi.nation. 

Q. Second paragraph-" On the paper which we sent you to be signed, 
you will find reference permitting you to hold present guarantee under 
Section 88, which you now have, until full paid." You wrote those words 
in this letter ?-A. Yes. 

Q. In exhibit number nine which is a letter from Mr. Murray to the Port 
Royal dated March 20th. 1934, you were advised at that time by the bank 
that the Royal Bank held Section 88 security from Mr. Atkinson, were you 

20 not ?-A. I don't know. 
Q. Just look at that exhibit. You were advised at that time by the 

bank that the Royal Bank held Section 88 security from Mr. Atkinson, 
were you not ?-A. We were advised of their claim. 

Q. You were advised by the bank that they had that ?-A. "\Ve received 
that letter. 

Q. And at that time you had only advanced to Mr. Atkinson under the 
contract dated October 3lst. 1933 $484.90, had you not. That is correct? 
-A. Yes. 

Q. And on the 16th of March 1934, exhibit number eight, you acknow-
30 ledged receipt of assignment of contract dated October 3lst 1933. (shows 

exhibit number eight to witness) ?- A. Subject to our first claim of advances. 
Q. You received the assignment of the contract ?- A. Yes, the first 

part of that letter reads that way. 
Q. And no wood was shipped under either of the contracts that are in 

question in this suit until the twelfth day of November 1934 ?-A. You 
mean the draw shaved contract? 

Q. I am talking about the contracts in question in this suit. Nothing 
was shipped until the 12th. of November 1934 ?- A. No. 

Q. And all the pulpwood that you received under these two contracts 
40 amounting to 6005.43 cords, you received between the twelfth of November 

1934 and early in July 1935 ?-' A. That is quite correct. 
Q. I show you exhibit number sixteen from Port Royal to Royal Bank 

of Canada, dated July 19th, 1934, the second paragraph of which reads as 
follows- " The amount of advances to Mr. Atkinson on pulpwood from our 
company is Sl0,975.62." As far as the contracts that are dealt with in this 

M2 
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suit, we would have to deduct the sum of $5330.91 from those figures?
A. Yes. 

Q. To represent the advances under the contracts in question in this 
suit ?-A. Yes. 

Q. It is the two contracts that we are setting up in this action ?-A. Yes. 
Q. Before any advances were made by the bank to Mr. Atkinson, which 

form part of the subject matter of this suit, the Port Royal paid the Royal 
Bank $5330.91 and settled up their advances on the contract of the spring 
of 1933 that you had with New Lepreau Limited. That is correct is it not? 

Mr. INCHES: I think the evidence shows S48-!. was advanced. 10 

Mr. DouGHERTY : I am talking about the old contract. 
Q. You remember sending a cheque to the Royal Bank in January 

1934 for $5330 ?-A. I think Mr. Atkinson came for the cheque. 
Q. At any rate you did give that cheque the middle of January 1934 ?

A. What is the amount? 
Q. $5330 ?-A. Yes. 
Q. And that cleaned up the advance that the Royal Bank had made 

to the New Lepreau Limited ?-A. I cannot tell that, I don't know. 
Q. At any rate you paid that cheque ?-A. Yes. 
Q. At any rate you were given to understand that that cleaned up the 20 

old contract with the bank, were you not, by Atkinson ?-A. I don't know, 
I don't remember. 

Q. That would be the most natural thing for you to be told, what 
that cheque for S5330 represented ?- A. Very likely he told me it was for 
the bank, but I don't know if it cleaned up his advances with the bank. 

Q. You would naturally have some knowledge of what it was for?
A. I was not acquainted with Mr. Atkinson's banking business. 

Q. You did know that he had entered into a new contract dated 
October 3lst. 1933 with New Lepreau Limited at that time ?-A. You 
mean on the new contract for draw shaved wood? 30 

Q. I don't know what it was, I go by dates, not by the kind of wood. 
October 3lst. 1933. In January 1934 when you paid $5330 to the Royal 
Bank you had a contract then existing and current with the New Lepreau 
Limited ?- A. Yes. 

Q. And would it not be natural for Mr. Atkinson to say " this cleans 
up my advances on the old contract " ?- A. I don't know if he did, I don't 
remember. 

Q. Would it not be the most natural thing for you to go and be told 
that by Mr. Atkinson ?- A. I cannot say, sir. 

Q. It was an odd figure- 5330 ?- A. Yes. 40 

Q. Were you not given to understand that that cleaned up all the 
advances on the old contract ?-A. Mr. Atkinson asked me for a cheque--

Q. Were you not given to understand that that cleaned up all the 
bank's advances ?- A. I don't remember. 

Q. This is the cheque is it not, that I am referring to ?- A. Yes. 



93 

Q. It is post-dated or dated February 15th. 1934 and has your initials 
opposite the change in the date ?- A. Yes. 

Q. As a matter of fact it was sent up to the bank in January 1934 was 
it not ?- A. Yes. 

Q. And eventually went through, the bank at Saint John not knowing 
it was post-dated. Is that not right ?- A. Yes. 

Q. And you have signed the cheque here- Antoine J. Lacroix?-

Jn the 
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A. I did, sir. Defendant' 1:1 
Q. And it says "payment in full of advances to New Lepreau Limited Evidence. 

10 for operation of pulpwood 1933." ?-A. It aid that, but we- -

20 

Mr. DOUGHERTY: I offer this cheque in evidence. N?. 19 
Put in evidence as No. 27. Antoi~e, J. 

Q. Then Mr. Lacroix, I repeat my question to you- when you received t:i;i~~a-
the notice in March 1934- two different letters- from the Royal Bank of mination
Canada, you knew that the old loans that New Lepreau had received from continued. 
the Royal Bank of Canada had been paid in full according to that cheque ?-
A. I cannot say that because we never had an accounting from the Royal 
Bank of the indebtedness of Mr. Atkinson with the bank, but this cheque 
has been made at Mr. Atkinson's request for the amount. 

Q. And on your instructions to your stenographer it was made
" payment in full of advances to New Lepreau Limited for operation of 
pulpwood 1933" ?- A. Yes. 

Q. I refer again to exhibit number twenty-four. This is a letter from you 
to H. S. Murray manager of Royal Bank at Fredericton, dated September 
15th. 1934 ?- A. Yes. 

Q. You write to the bank and say in part-" Unless a prompt decision 
is arrived at, we are going to drop out of the picture all together and take our 
own chances regarding the advances we have made." On the second page
" The operations are at a stage at the present time where it is time for us to 

30 come to a decision of discontinuing advances or not, and we do not want to 
go any farther ...... If you decide not to give us the security we are asking 
for, you had better make arrangements to finish the operations. The 
market on pulpwood has dropped enough to enable us to turn around and 
purchase wood to make up for the loss we may have to stand on this contract 
with E. C. Atkinson." You wrote that of course in that letter ?- A. I 
wrote that letter. 

Q. The bank did not make any new arrangements with you did they? 
You did not drop out of the picture did you ?- A. What do you mean ? 

Q. I don't know, I am using your own language. You say ' we are 
4.0 going to drop out of the picture." You didn't drop out of the picture did 

'I A , T . you. - .... ,o sir. 
Q. As a matter of fact you went deeper into the picture didn't you?

A. I don't know what you mean by deeper. 
Q. You made no more advances to the bank or Mr. Atkinson after 

that time, did you, September 15th. 1934 ?-A. Yes, there was a cheque after 
that that went into Atkinson in the bank. 
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Q. Then some time around the first of October you ceased making any 
advances and took over the operation yourself for the payment of all bills 
and everything ?- A. We never took over the operation. 

Q. For the payment of all bills ?-A. No sir, we just changed the way 
of paying the bills. 

Q. You paid wages and supplies and everything yourself ?-A. What do 
you mean by paid ? 

Q. You paid for supplies and wages and everything, according to the 
statement you put in evidence ?- A. Mr. Atkinson brought to the office a 
statement--- 10 

Q. Didn't you pay these items yourself ?- A. It was paid by cheque 
of the Port Royal. 

Q. And under the terms of these two contracts delivery of your pulp
wood was to be F.0.B. cars Fairville ?-A. F.O.B. cars at the mill at 
Fairville. 

Q. And as I understand it the fir t delivery was made on November 
12th. ?- A. Yes. 

Q. And of course you knew during the whole summer of 1934 that the 
bank had reached advances totalling eight thousand dollars around the 
first of August ?- A. I did not. 20 

Q. You went and discussed that with Mr. Murray and Mr. Atkinson 
regarding their advances didn't you ?- A. Yes. 

Q. And the value of the pulpwood, net value of the fall shipment of some 
1772 cords according to your own figures was $10,614. 78 ?-A. There was 
only 700 and some cords in the Fall. 

Q. I am not trying to mislead you. This is one of your own state
ments ?- A. Yes. 

Q. And you will find there is 707.17 cords at $6.50 and 1065.73 cords 
at $7.25 a cord. That would be correct ?- A. You mean the two contracts 
together ? 30 

Q. I am talking about the shipment of pulp wood ?- A. Yes, on the 
two contracts. . 

Q. And those net figures amount to $10,614.78. I have worked that 
out here ?- A. Yes. 

Q. So th:;i,t in November and December 1934 you did receive t hat much 
pulpwood valued at $10,614.78 ?- A. Yes. 

Q. Under these contracts ?- A. Yes. 
Q. And nothing was paid to the Royal Bank for any part of that 

pulpwood you received in those two months, was there ?- A . I don't know. 
Q. Did you pay any part of that amount of money to the Royal Bank 40 

in the months of November and December 1934 ?- A. I will have to check 
the books to see if anything was paid. 

Q. At any rate you took delivery in your mill at Fairville starting on 
the 13th. day of May 1935- in May, June and July 1935 you took delivery 
of 4332.53 cords ?- A. Yes. 

Q. And the value of that according to your own figure is $26,786.38? 
- A. Yes. 
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Q. None of that was paid to the Royal Bank, was it ?-A. I don't 
know. I have no way to know. 

Q. The last payment that you sent to the Royal Bank was on January 
29th. 1935- $170 ?- A. I believe so. 

Q. When I say to you that no part of this $26,786.38 was paid to the 
Royal Bank, that is correct is it not? 

In the 
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Division). Mr. INCHES: I object to the queston. 
CouRT : Question allowed. 
A. I don't believe so, because on that fi!rnre you have the fall Defendant's '-' Evidence. 

10 shipments. 
Q. I am just dealing with the spring shipment. I will take your own No. 19. 

figures. I am not trying to mislead you. I am taking them from your Antoine J. 
own sheets. Take that Sl 2, 717. 08. Is that correct ?- A. Yes. t;i;~~~a

Q. That represents the value of the May shipments of 1935 ?- A. Yes. mination-

20 

30 

Q. That is the net value after freight is deducted ?- A. Yes. continued. 
Q. And June shipments $14,012.17 ?- A. That is correct. 
Q. That is net after freight is deducted ?- A. Yes. 
Q. And July shipments- net $57.13 ?- A. Yes. 
Q. Then will you answer my question now ?- A. Repeat the question. 
Q. When I say to you that no part of this $26,786.38 was paid to the 

Royal Bank, that is correct, is it not ?- A. I don't know if I can say that. 
Mr. Atkinson may have had some money deposited in the bank. 

Q. I am talking about the Royal Bank of Canada. You can answer 
that yes or no ?- A. I say I don't know. 

Q. If it will ease your mind so you won't affect your conscience too 
unduly, you may be referring to the payment of interest amounting to 
about $120 ?- A. Yes, three cheques. 

Q. That is the only payments that were made to the Royal Bank 
after the 29th. day of January 1935 ?- A. That I have knowledge of, yes. 

Mr. INCHES: That is the case for the defence. 
CouRT : Any rebuttal ? 
Mr. DouGHERTY: No. 
Mr. INCHES: Will Your Lordship set a date for the time the briefs are 

to be filed? 
CouRT: It will be about ten days after receiving the transcript from 

the reporter. 
Mr. DouGHERTY: In connection with these exhibits. I would like to 

have my own exhibits as I need them in the preparation of the b1·ief. 
CouRT: We will leave them with the clerk of the court and you can 

40 get them when you need them. 
I hereby certify the above to be a true transcript of my shorthand 

notes taken in the above case to the best of my knowledge and belief. 
G. P. LEONARD, 

Official Court Reporter. 
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No. 20. 

Certificate of Clerk of York Nisi Prins Court as to Judgment of Barry C.J. 
delivered 5th February, 1937 . 

IN THE S PREME CouRT K!Na's BENCH Drvrsrn~~. 

BETWEEN 
No. 20. ROYAL BANK OF CANADA 

Certificate 
and 

PoRT ROYAL P ~LP & PAPER Co., LTD. 

Plaintiff 
of Clerk of 
York Nisi 
Priu.· 'ourt Defendant. 

as to I certify that this action was tried before the Honourable Mr. Justice 
~udgmtJ 0 f J. H. Barry, Chief Justice of the King's Bench Division on the Seventeenth, 10 
<l:ir~!re<l. Eighteenth and Nineteenth days of November, A. D. 1936. 
5th Febru- The Judge directed, by written Judgment delivered the fifth day of 
ary, 1937. February, A. D. 1937, that Judgment be entered for the Plaintiff for Eight 

Thousand Dollars ($8,000.00) with interest thereon at the rate of seven 
per cent. (7°~) per annum up to the eighth of April, A. D. 1936 (date of 
particulars delivered) Three hundred Sixty-six Dollars and Sixty-six cents 
($366.66) to which is to be added the accrued interest on the principal sum 
from that date to Judgment five hundr d Thirty Dollars and Eighty-seven 
cents ($530.87), amounting in the aggregate to Eight thousand Eight 
hundred Ninety-seven Dollars and Fifty-three cents (58,897.53) with costs 20 
of the action against the defendant. 

No. 21. 
Reason for 
Judgmentof 
Barry C.J. 

The Thirteenth day of October, A. D. 1937. 

No. 21. 

(Sgd) ALBERT R. MURRAY 
Clerk, Nisi Prius Circuit Court 

York County 

Reasons for J'udgment of Barry, C.J. 

This action was tried before me, without a jury at the York Nisi Prius 
Sittings, on the l 7th, 18th and 19th days of November last, and entry of 
J udgment has been deferred pending the filing of briefs by counsel upon 30 
the questions of both law and fact involved, and consideration of the verdict. 
The plaintiff's brief was filed on the l 7th of December last and the defendant's 
on the 6th of January last. The facts of the case though somewhat involved 
are not in the main disputed. 

The action is brought by the plaintiff bank against the defendant 
company to recover the sum of eight thousand dollars with interest thereon 
at seven per cent per annum from the 30th day of June, A. D. 1935, alleged 
to be the unpaid balance of monies advanced by the bank to Olli;) Ewart C. 
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Atkinson to assist him in getting out a quantity of pulpwood upon two 
contracts between him and the defendant company. The plaintiff's claim 
is two fold. First, it is in form ex delicto for the conversion by the defendant 
of certain pulpwood which the bank claims to have belonged to it under the 
security given to it upon the products of the two contracts mentioned: 

In the 
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Secondly, the bank is suing ex contractu for the purchase price of the same 
pulpwood delivered to the defendant company under the contracts (Exhibits 
Nos. 1 and 10) the bank claiming ownership as assignee of Atkinson of all 
the said pulpwood under and by virtue of the security given by Atkinson Re~s~n!\:or 

10 to the bank under the provisions of section 88 of the Bank Act, and that as Judgmentof 
such assignee it is entitled to receive the moneys due and payable by the Barry ~.J. 
company under the terms of the contracts by reason of the assignment of -contini,ed. 
all monies due thereunder from Atkinson to the bank. In both claims, 
however, the bank is seeking to recover from the company only the amount 
of its advances to Atkinson still outstanding and unpaid as shown by the 
particulars of the plaintiff's claim. 

The defences which the defendant company has set up against the 
plaintiff's claim may be thus summarized: 

Atkinson had no legal or equitable interest in the pulpwood whereon 
20 he gave security to the plaintiff, and therefore the plaintiff has no title 

whatever on which it can successfully maintain an action for conversion. 
The security in the form in which it was taken, was in part, at least, 

invalid under section 88 of the Bank Act. 
By the Bank Act the option is given to the bank of either taking security 

at the time of the advance, or taking at that time a promise, subsequently to 
give security, which promise must be in writing; there is no provision in the 
Act permitting the bank to do both. 

At the time of the various advances made by the bank, while it did 
actually take security, such security was taken on rough or draw shaved 

30 wood; and it was not until September, when all advances by the plaintiff 
had been made, and they were simply renewal notes going through Atkinson's 
account with the bank, that the bank attempted to take security on the 
sap peeled wood, which the defendant maintains is an entirely different 
commodity. All the security which the plaintiff claims on the sap peeled 
wood is invalid, as being in contravention of sections 88 and 90 of the 
Bank Act. 

40 

The defendant had an equitable right in the wood as soon as it was 
cut and marked, of which the plaintiff had actual lmowledge or notice, and 
that it took the wood, if at all, subject to this equitable right of the defendant. 

The foregoing summary fairly represents, I think, the substantial 
defences set up by the defendant. Besides the two contracts referred to, 
there is a third one, the earliest of the three to which- although the plaintiff's 
submission is that it has nothing whatever to do with the matters in 
controversy in this action-I think it expedient to refer, because it plays 
a part, though, perhaps but a minor one, in the dispute which has arisen 
between the parties in respect of the two later contracts. It appears by 
this contract, the earliest of the three, which has not been produced, that 

z G 2603 
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In the in the spring of 1933 the defendant entered into an agreement with New 
Supreme Lepreau Limited, for the purchase of a quantity of pulpwood. The plaintiff 
Court of b k d d New an ma e a vances to New Lepreau Limited on the contract and in 

Brunswick January, 1934, the defendant sent the plaintiff a cheque for 55,350.00 in 
(King's full settlement of those advances. This was done, not on the demand of 
Bench the plaintiff, but at the request of Ewart C. Atkinson, the president and 

Division.) proprietor of 247 of the 489 shares of the capital stock of New Lepreau 
No. 21. Limited. The cheque is marked by the Defendant, "Payment in full of 

Reasons for advances to New Lepreau Limited for operation of pulpwood, 1933." This, 
J udgment of so far as the plaintiff bank is concerned would seem to be the end of the 1933 10 
Barry ~.J. pulp contract, but the defendant company evidently does not so regard it. 
-continued. It appears that on the 1933 contract with New Lepreau Limited, the 

defendant company sustained a loss of $5,330.91, and this loss the defendant 
now seeks to recoup by charging or setting it off against the contract price 
of the pulpwood delivered under the two contracts of 3lst of October, 1933 
(Exhibit No. 1) and 26th of April, 1934 (Exhibit No. 10). The plaintiff 
objects, and in my opinion with reason objects, to its security being impaired 
by the withdrawal, without its consent, of the sum of $5,330.91 from the 
price of the pulpwood delivered under the two later contracts, to which, 
under the Bank Act it has a right to look for repayment of its advances for 20 
the carrying on of the contracts between Atkinson and the defendant 
company. It is to be borne in mind that the first contract was with a 
corporation, the New Lepreau Limited, and that the two succeeding contracts 
were with Ewart C. Atkinson individually, who would not be personally 
liable for the debts of the corporation of which he was president. It is 
familiar law that a director or other chief officer of a corporation is not 
ordinarily individually responsible for the corporate defaults. It is in 
evidence and appears to be the fact that this, the earlier deficit, was charged 
against the two succeeding contracts at Atkinson's own instance, but there 
is no evidence that this was acquiesced in by the plaintiff, and without its 30 
consent it is obvious that this transaction between contractor and contractee 
could not prejudicially affect the rights of the bank in its financing of the 
later operations. 

In the meantime and while the contract of which I have been speaking 
was still running, on October 3lst, 1933, New Lepreau Limited entered into 
a second contract with the defendant company for the sale of 1,000 to 
4,000 cords of draw shaved or rossed spruce & fir pulpwood. On March lst, 
1934, by an agreement between Ewart C. Atkinson and the defendant 
company, the farmer's name was substituted in the contract for that of 
New Lepreau Limited, and because after the change was made the bank 40 
continued to treat Atkinson as the real contractor and to make to him 
advances on the security of the output of the pulpwood produced under the 
contract, we may safely assume, I think, that the bank had no objection 
to the change which had been made in the name, from New Lepreau Limited 
to Ewart C. Atkinson. By this, the second contract "the seller agrees to 
sell and deliver," and "the company agrees to purchase and accept," 
1,000 to 4,000 of draw shaved or rossed pulpwood, with detailed particulars 
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of its size, how it was to be shipped, quality, etc. It was to be loaded on 
cars by the seller, shipped from New River and consigned to the company at 
Fairville, N.B. and the bills of lading forwarded to the company. The 
defendant agreed to make advances to New Lepreau Limited ( changed to 
Ewart C. Atkinson) as follows $1.25 per cord when cut rough; $2.00 per cord 
when draw shaved or rossed in the woods; and $1.00 per cord when piled 
on the bank of the river ready to be driven; shipments to be complete by 
June lst, 1934. 

On the 26th of April, 1934, Ewart C. Atkinson, personally, entered 
10 into what may be called the third contract with the company, whereby 

the seller agreed to sell and deliver to the pulp company, and the company 
agreed to purchase and accept 10,000 cords of "peeled Spruce & Fir Pulp
wood ". With the exception of some difference in the prices to be paid, 
and the advances to be made, this contract does not differ materially from 
the immediately preceding one, that is the second contract. It may be 
worthy of observation that in both these contracts, the operative words 
are not " sold and delivered " and "have purchased " but " agrees to sell 
and deliver " and " agrees to purchase", words which seem to me to carry 
with them the implication that at the time of the making of the contracts 

20 it was not in the minds of the parties themselves that there should be an 
immediate delivery to the purchaser of the pulpwood as soon as cut. Until 
the loading, shipping, and consigning was consummated in accordance 
with the terms of the contracts, the defendant company, in my opinion, 
acquired no legal title to the pulpwood. What its equities, if any, may 
have been, is another matter. The first advance of $1,000 to Atkinson was 
made on the l 7th of July, 1934; the first pulpwood shipped and delivered 
under the contract was not shipped to the defendant until the 12th of 
the following November. And the question is, in whom, during the interim, 
rested the legal title to the pulpwood ? 

30 Before the banks were authorized to loan money on such operations 
as those with which we are now dealing, it was the common practice of 
purchasers under a contract to cut lumber, to make it a term of the written 
contract with the operator that the property in the lumber cut would be 
in the contractee from the stump. This would be a protection to the party 
who was advancing the money to the operator to carry on the operation. 
But no such stipulation, I venture to think, will be found in the contracts 
of the present day, in cases at any rate where the operator has to go to a 
bank for assistance, for the very obvious reason that such a stipulation would 
deprive the operator of the very assistance which he wanted, in the event 

40 of neither the operator nor the purchaser of the output being able to finance 
the operation. No bank would loan to a pulpwood operator, were the 
product of the operation as soon as cut, to become the property of the 
purchaser of the output. So, also, I think it would be true to say, that 
no bank would be willing to advance money to a woods-operator of any 
kind, to enable him to carry on an operation, unless he could satisfy the 
bank that he had a contract with some responsible party, to take at a 
commercially attractive price, the output of the operation.· If that be 

Ni 

In the 
Supreme 
Court of 

New 
Brunswick 

(King's 
Bench 

Division). 

No. 21. 
Reasons for 
Judgmentof 
Barry C.J. 
-continued. 



100 

In the sound doctrine then we are met here with the paradoxical contention of 
Supreme the defendant, which advances the proposition, and one which I think 
0

o;;:wof untenable, that because Ewart C. Atkinson had contracted to sell his 
Brunswick pulpwood cut to the defendant company and the plaintiff bank was aware 

(King's of the fact, it could not under the Bank Act take security for advances 
Bench on the pulpwood, the subject matter of the contract between Atkinson 

Division.) and the defendant company. There is nothing in the Bank Act that I can 
No. 21. see to prevent the bank from doing so. 

Reasons for To cover the first advance made to Ne\v Lepreau Limited (Atkinson) ~:~fmrJ 0 f and secur~ the repayment of _the same, ~r. Atki~son gav~ to the bank 10 
Yt . · ·d the followmg demand note, with the promise to give security thereunder 

-con iniie . "tt wri en:-
" Sl,000.00 Fredericton, N.B. July l 7th, 1934 
" On demand, I promise to pay to the Royal Bank of Canada, 

" at its office in Fredericton, the sum of one thousand dollars, 
" with interest at the rate of seven per cent. per annum from date 
" until paid, for value received. 

Ewart C. Atkinson 
" The foregoing note is given to the Royal Bank of Canada for 

" an advance to the undersigned under the terms of the application 20 
" for credit and promise to give bills of lading warehouse receipts 
" or security under section 88 made by the undersigned to the 
"bank and dated Jany 24th and July 16th, day of 1934, and the 
" undersigned hereby promises to give the said Bank from time 
" to time as required by the Bank, security and further security 
" for the foregoing note by way of assignments and further assign-
" ments under section 88 of the Bank Act upon the "goods" 
" mentioned in the said application and promise, or by way of 
" Warehouse Receipts or Bills of Lading for the same or part thereof, 
" and no security taken hereunder shall be merged in any subsequent 30 
" or taken to be substituted for any prior security, and the Manager 
" of the said Bank, or the Acting Manager for the time being is 
" hereby appointed the Attorney of the undersigned to give from 
" time to tjme to the Bank the security or further security above 
" mentioned and to sign the same on behalf of the undersigned. 

" Dated at Fredericton, N.B. this l 7th day of July, 1934. 

Ewart C. Atkinson " 

In all, the bank made some forty one advances to the said Ewart C. 
Atkinson in connection with the pulpwood contracts with the defendant 
bank, in the years 1934 and 1935, and took from him 41 separate demand 4.0 
notes to all of which were attached promises to give security in form similar 
to the form just set out. The first twenty of these promissory notes have 
been paid and retired and are off the record; the latter twenty one of them, 
the first of which is the promissory note of July l 7th 1934 above set out, 
run from that date to January 29th, 1935, remain unpaid and are produced 
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here in Exhibit No. 21, represent the amount of the banks claim against 
the defendant company, to which has been added in the plaintiff's particulars, 
interest up to the 8th of April 1936- in all $8,366.66; to that there is 
to be added inter.est from that date to the present time. 

Of the 41 securities taken by the plaintiff to cover the advances made 
to Atkinson from time to time, the first 29 of them (24 Jan, 1934 to 31 
Aug., 1934 both inclusive) were taken upon" all the rough or draw (drawn) 
shaved spruce and fir pulpwood in the Lawrence flowage on New River 
stream in the County of Charlotte or elsewhere" In the last 12 of the 

10 securities {llth Sept., 1934 to 29th January, 1935, both inclusive) the 
description of the pulpwood covered by the securities is enlarged by the 
addition of the words " sap peeled " wood. It is argued by the defendant 
that upon this state of facts, the plaintiff held its security upon the rough 
or draw shaved pulpwood only, but not upon the sap peeled wood. The 
total of the Bank's advances to Atkinson had reached on 3lst of Aug. 
1934 $8,000., and has since remained at that figure. For those advances 
the plaintiff held security on rough or draw shaved wood. The twelve 
transactions of llth September, 1934, and subsequently were, it is true, 
simply renewals of this indebtedness, and included no new advances. It is 

20 therefore contended by the defendant that the plaintiff was without authority 
in law to take security for the renewals on the sap peeled wood in the same 
manner as if they were original transactions involving the advance of 
additional capital. If this reasoning be sound, then it is obvious that its 
effect upon the plaintiff's claim would be most serious. According to the 
defendant company, it received under the two contracts with which we 
are dealing 6015.43 cords of pulpwood. Of this quantity 717 .17 cords 
was draw shaved wood, which, at the contract price of $6.50 per cord, 
was valued at S4,596.60; and the balance of the wood consisting of 5,298.26 
cords was sap peeled wood, which, at the contract price of $7 .25 per cord 

30 made a gross value of $38,412.37. To put the matter shortly the contention 
of the defendant is that the plaintiff, if entitled at all, can look only to 
the value of the draw shaved wood for payment of its present claim. 

It is set out in the defendant's factum that: "In the summer of 1934, 
"the defendant's manager, Mr. Lacroix becoming aware that the plaintiff's 
"advances had reached $8,000, endeavoured to negotiate some compromise 
" between the parties in a settlement of their conflicting claims, and believing 
"that there would be sufficient wood to meet the claims of both parties, 
"endeavoured to reach an arrangement whereby the wood would be 
" conveyed to the defendant by Bill of Sale, and the plaintiff would receive 

'° " $2.00 a cord as the wood was delivered at the mill. This offer, however, 
" was refused." 

Although this offer was refused, it shows at least one thing, that is 
that the defendant at that time had little faith and did not think itself 
secure in the title which it now asserts, but was anxious to have the wood 
conveyed to it by Bill of Sale from the plaintiff so as to put its title to 
the wood upon a sounder basis and beyond further question. 
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Pulpwood is pulpwood whether draw shaved, rossed or sap peeled. 
The particular designations, if I understand the matter, only serve to 
indicate the season of the year in which the wood is cut; nothing more. 
If cut in the spring while the sap is running freely, and the bark can be 
easily removed, it is sap peeled wood. If cut in the fall and winter, when 
the sap has stopped running, the bark is more firmly attached to the tree 
trunk, and another method of removing it has to be resorted to; it is 
then called rough draw shaved or rossed, but to say that it is an entirely 
different commodity from the sap peeled wood is, I think, a fallacy. 

The title to all of the spruce and fir pulpwood gotten out by Ewart C. 10 
Atkinson during the two seasons and put into the Lawrence flowage on 
New River Stream in the County of Charlotte, no matter of what particular 
description it may be called, was in my opinion pledged to the plaintiff 
bank upon the taking of the securities referred to. 

There is authority for saying that the best description is often a general 
one, such as " all the pulpwood now in the following places, namely- " 
Such a description would be suitable, even if it occurs in a security which is 
additional to one previously taken, and would, if it were valid, in other 
respects, transfer the goods mentioned in the previous security, subject to the 
previous pledge, and in addition, any goods added since such previous 20 
security was taken or not covered thereby. 

A description of goods as being " now in and upon a certain locality " 
limits the goods to which the pledge refers to those goods only that were 
at the time of the execution of the security " now in and upon " the locus 
in qua, although goods upon other premises were intended to be covered by 
the security taken. The description need not be such a one as that, with 
the document in hand, without other inquiry, the property could be 
identified but there must be such material on the face of the security as 
would indicate how the property may be identified if proper inquiries are 
instituted. It is not necessary that the property pledged should be so 30 
described as to enable a person to distinguish the same without having 
recourse to extrinsic evidence, and merely by casting his eye over it. Written 
descriptions are to be interpreted in the light of the facts lmown to, and 
in the minds of the parties at the time; they are not prepared for strangers, 
but for those they are to affect-the parties and their privies. 

There is no evidence that there was any other operator simultaneously 
cutting pulpwood on the ground operated by Atkinson, or that there was any 
other operator putting wood into the Lawrence flowage on New River 
Stream in the County of Charlotte. There was no danger of Atkinson's 
cut becoming intermingled or mixed up with the cut of any other operator. 40 
There was not the slightest danger of failure in identification. Extrinsic 
evidence, could, as we have seen, have been resorted to if necessary. There
fore it is that I say that in my opinion the description of the pulpwood 
pledged by Atkinson to the bank, anterior to the llth of September, 1934, 
was broad enough in its terms to include " sap peeled " wood, although 
that term was not used in the securities taken. 
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Aside from all that, however, I can see no objection to the bank taking 
additional security upon the sap peeled pulpwood at the time of the renewals 
of the $8,000 note. If the bank holding pledged pulpwood as security for 
the notes, substitutes for these notes renewals from time to time, without, 
however, receiving actual payment, the whole series of notes and renewals 
form links in the chain of liability, which is secured by the pledged pulp
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the first notes, and the subsequent substituted notes, as paid by the 
application of the proceeds from time to time of the renewals, there is no Re~~~;s\or 

10 payment in fact of the notes for which the security was given. Judgment of 
The facts of the transaction between Atkinson and the bank are not Barry C.J. 

really in dispute here; it is the legal effect of those transactions that is the - continued. 

question. The bank had before it the contracts between Atkinson and the 
defendant company, and therefore knew that the company as purchaser 
of the pulpwood under the contracts, would, when the liens and charges 
against it were discharged, become its owner. In its negotiations with 
Atkinson the bank was not acting in the dark or behind closed doors, but 
on the contrary kept the defendant fully informed of every step in the 
negotiations. I think one would be justified in saying that the company 

20 knew as much of what was going on between the bank and Atkinson as did 
the bank itself. That I think is so fully demonstrated by the mass of 
documentary evidence which was introduced at the trial, that I see no 
reason for further referring to this phase of the case. 

Under the facts as disclosed by the evidence, and according to the law 
as I understand it, I have had no difficulty whatever in arriving at the 
conclusion that the plaintiff is entitled to recover. The plaintiff is entitled 
to recover $8,000 with interest thereon at the rate of seven per cent. per 
annum up to the 8th of April, 1936 (date of particulars delivered) $366.66, 
to which is to be added the accrued interest on the principal sum from 

30 that date to judgment $530.87, amounting in the aggregate to $8,897 .53, 
and for that amount there will be a verdict entered in favour of the plaintiff 
and against the defendant. And the defendant must pay the cost of 
the action. Judgment accordingly. 

The pleadings in this case are quite voluminous. The able and exhaus
tive briefs of counsel on both sides filed with the Court, obviously have 
been prepared with care and doubtless with accuracy. It may be that 
in the judgment which I have just read, some of the claims advanced by 
the plaintiff or some of the defence set up by the defendant have been 

(0 either overlooked or but casually referred to. In order, therefore, that 
neither party may suffer from any delinquency in this respect on the part 
of the trial Court, I am filing with this judgment, as an appendix thereto, 
t he briefs filed with the Court, which will show with precision and in detail, 
t he contentions of the respective parties, and the authorities upon which 
each relies. 
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No. 22. 

Notice of Appeal. 

I~ THE SUPREME COURT APPEAL DIVISION. 

ON APPEAL FROM THE KING'S BENCH DIVISION. 

Between 
Appeal, THE ROYAL BANK OF CANADA 
15th Febru-

Plaintiff 

ary, 1937. and 
PORT Roy AL PULP & PAPER COMPANY LIMITED - - Defendant. 

TAKE NOTICE that the Defendant intends to appeal and does hereby 
appeal to the Supreme Court, Appeal Division from a verdict given and 10 
judgment directed on the trial of this action before the Honourable Chief 
Justice Barry, sitting without a jury on the fifth day of February A.D. 1937, 
and that the Court of Appeal will be moved on Tuesday the thirteenth day 
of April or as soon thereafter as Counsel may be heard by Counsel on behalf 
of the Defendant for an Order that the said verdict given and the said 
judgment directed be set aside and that a verdict be entered in favor of the 
Defendant, or failing that, for a new trial or for reduction of damages. 

Dated this fifteenth day of February A.D. 1937. 

(Sgd) SAN]'ORD & TEED. 

To : Messrs. Hanson, Dougherty & West 
Plaintiff's Solicitors 

Defendant's Solicitors 20 
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No. 23. 

Formal Judgment. 

June Session, 1 George VI. 
Friday, June llth, 1937. 

IN THE SUPREME COURT APPEAL DIVISIO . 
O APPEAL FROM THE KING'S BENCH DIVISION 

Between 
ROYAL BANK OF CANADA Plaintiff 

and 
10 PORT ROYAL PULP & PAPER COMPANY, LIMITED Defendant. 

Upon hearing, in April Session last, Mr. C. F. Inches, one of His 
Majesty's Counsel of counsel for the defendant, appellant herein, in support 
of an appeal from the judgment of the Chief Justice of the King's Bench 
Division, and upon hearing Mr. C. L. Dougherty, of counsel for the plaintiff, 
respondent herein, contra, the Court, having taken time to consider, DOTH 
NOW ORDER that the judgment in favour of the plaintiff be reduced to the 
sum of one hundred and ninety-two dollars and two cents ($192.02), with 
costs of the action, and that the appellant have the costs of the appeal. 

By the Court, 
20 (Sgd) H. LESTER SMITH 

Registrar. 

No. 24. 

Reasons for Judgment of Baxter C.J. for the Court. 

Before BAXTER, C.J., GRIMMER and FAIRWEATHER, JJ. 
BAXTER, C.J.: 

The Statement of Claim alleges the making of a contract on 3lst 
October, 1933 between the defendant and New Lepreau, Limited for one to 
four thousand cords of pulpwood, in which contract on or about the 
lst March, 1934, with the defendant's consent, one Ewart C. Atkinson was 

30 substituted for New Lepreau, Limited. It further alleges that Atkinson 
in order to finance his pulpwood operation applied to the plaintiff in 
January, 1934 for a revolving line of credit for that operation and gave 
security under section 88 of The Bank Act for advances which were 
subsequently made. Also that he assigned to the plaintiff all moneys and 
claims to which he was entitled under the agreement. There is also set forth 
another contract of 26th April, 1934 between Atkinson and the defendant for 
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the purchase by the latter of ten thousand cords of pulpwood, the right 
to any moneys or claims thereunder being assigned by Atkinson to the 
plaintiff as before. The plaintiff also alleges that Atkinson delivered to the 
defendant under these agreements 6,055.43 cords of pulpwood which it 
claims was its property under Section 88; that the defendant did not pay 
the purchase price therefor or any part thereof to the plaintiff and that 
there is now due and owing thereon from the defendant to the plaintiff 

R 
No. 2\ $8,366.66 "being the amount of the advances made by the plaintiff to 

easons .LOr Atki h" "d 1 d · th "th · t t th " Judgmentof nson on 1s sa1 pu pwoo operat10ns, toge er w1 1n eres ereon. 
Baxter c.J. In the alternative, the plaintiff claims for conversion of the quantity of 10 
---continued. pulpwood above mentioned. 

The matter was tried before the learned Chief Justice of the King's 
Bench Division, who gave judgment for the plaintiff for the full amount 
claimed. 

Early in the year 1933 there was a contract between the New Lepreau, 
Limited, an incorporated company, and the defendant for the supply of 
a quantity of pulpwood to the latter. This contract was not put in 
evidence. It is not denied that under this contract the defendant suffered 
a loss of $5,330.91 by reason of its advances being greater than the value 
of the wood delivered. As I understand it, this figure is not contested 20 
but the Bank contends -that it has a superior claim. 

At 3lst October, 1933, the date of the first contract in evidence, the 
New Lepreau, Limited was the holder of several timber licenses from the 
Government of New Brunswick in what is commonly called the Lawrence 
flowage in Charlotte County. These licenses were and still are in the name 
of that company but they have since been deposited, not hypothecated, 
to the Bank. Mr. Murray, the Bank manager, says that he got them some 
time in 1935; that he did not take them over; that he is holding them 
in the Bank's possession; that they were left with him by Mr. Ewart C. 
Atkinson (President of the New Lepreau, Limited) but that they were not 30 
hypothecated. 

At the first mentioned date the New Lepreau, Limited was a company 
organized under the Companies' Act of New Brunswick and in January, 
1934, when the Bank made its first loan to Atkinson, 489 shares of capital 
stock had been issued, of which all but two shares were in Atkinson's name. 
Eventually the Bank held 247 shares and the defendant 241. The shares 
the Bank held were endorsed in blank and were held as collateral security 
for old advances to Atkinson totalling approximately $28,000.00. 

By the contract of 3lst October, 1933, the New Lepreau, Limited agreed 
to sell to the defendant from one thousand to four thousand cords of draw 40 
shaved or rossed spruce and fir pulpwood to be cut from lands owned and 
controlled by the seller and situated at New Lepreau, N. B. The contract 
was to be completed by lst June, 1934 and the price was $6.50 per cord 
with $1.25 per cord advance when the wood was cut rough, $2.00 per cord 
when draw shaved or rossed in the woods and $1.00 per cord when piled 
on the bank of the river ready to drive. The place of delivery was 
Fairville, N. B., near which the defendant's mill is situated though the 



107 

In the 
Supreme 
Court of 

New 
Brunswick 

(Appeal 
Division). 

defendant might reqmre delivery elsewhere upon making freight adjust
ments. On or about lOth January, 1934-a appears from an endorsement 
upon it-the defendant gave the plaintiff a cheque, postdated 15th 
February, 1934, for $5,350.00 as payment in full of advances to New 
Lepreau, Limited for operation of pulpwood, 1933. This refers to this 
contract which is not in evidence and the fiaure is not to be confounded 
with the S5,330.91 which was owing by the New Lepreau, Limited to the 
defendant after payment of the cheque. R No. 2\ 

On 20th January, 1934, Ewart C. Atkinson igned a notice of intention J;~;:U:ntir 
10 to give security under the Bank Act which wa registered on 22nd January. Baxter O.J. 

On 24th January, Atkinson applied to the Bank for an advance of -continued. 
$5,000.00 and executed an agreement to give security under Section 88 
on " all the rough or draw shaved or sap peeled spruce and fir pulpwood 
(hereinafter referred to as. 'goods') which are now owned or which may 
be owned by the undersigned from time to time while any advances made 
under this credit remain unpaid, and which are now or may hereafter be 
in the Lawrence flowage on New River tream in the County of Charlotte 
or elsewhere." The request was for a rev-olving line of credit of S5,000.00 
for the applicant's pulpwood business. At the same time, Atkinson 

20 executed an agreement as to the powers of the Bank in relation to all 
advances and securities held therefor which it is not necessary to discuss 
at present. Suffice it to say that it is in his name and his name alone. 

30 

Before 12th March the Bank advanced $2,000.00 upon such security 
as it had obtained. Apparently Atkinson had asked the defendant to 
agree to have the contract changed so that he would be substituted for the 
New Lepreau, Limited, for we have the defendant's letter to him of that 
date agreeing to the change but stating that the defenda.nt was charging 
against that contract the advances already made " on this particular 
contract." 

There was no agreement between Atkinson and the New Lepreau, 
Limited. I think he sums up the attitude of himself and the Bank manager 
when he says (Record p. 78) :-'' I am the New Lepreau, Limited.'' He acted 
in that manner so far as he could. It does not appear that there 
was any examinati.on of his right to do so. When one looks at the 
contract of 3lst October, 1933 (No. 1 in evidence) and notes that 
the change which Atkinson requested be made therein was made by 
typing " ( ) " around the words "New Lepreau, Ltd." and 
typing over the top of it the words " E. C. Atkinson ", without making 
any alteration in the execution of the document, and so far as the 

(() evidence discloses, without the execution of any instrument of transfer 
or any agreement, it is unfortunate that a Bank manager should have 
thought it to be sufficient. Here was plain evidence that the limits did 
not_ belong to Atkinson or at least that the lands which were to provide 
the wood were owned or controlled by the New Lepreau, Limited. Surely 
this called for an examination of the timber licenses by the plaintiff's 
manager or the making of some enquiries. None were made. Mr. Atkinson's 
" L'etat c'est moi " was accepted as sufficient ! One who holds control 

0 2 
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of the shares in a company cannot assume, merely by reason of that fact, 
to act as the company. Solomon's case (1897) A. C. 22; Gramophone 
& Typewriter, Ltd. v. Stanley (1908), 2 K. B. 89; Macaura v. Northern 
Assurance Co. (1925) A. C. 619. 

Security under Section 88 can only be given by the owner. Hatfield v. 
Imperial Bank, 6 Terr. L. R. 296; Barry v. Bank of Ottawa, 17 0. L. R. 83. 

The word "owner" has no definite meaning. It may refer to owners 

R 
No. 24f· having either the whole or partial interests. It is not a legal term but 

easons or t b d d f 't d' I b k Judgmentof mus e un erstoo rom 1 s or mary use. t may e ta en to mean any 
Baxter C.J. parties who have any interest, A man cannot become an owner without his lO 
-continued. assent. Lister v. Lobley, 7 A. & E. 124; Chauntler v. Robinson, 4 Ex. 163; 

Eglinton v. Norman, 46 L. J. 9 B. 557 ; Miller v. Alliance Ins. Co. 7 Fed. 
Rep. 649. 

These and many other cases might be referred to. Most of them involve 
the construction of particular statutes but through them all there runs the 
idea that an owner must have some interest. Without interest, he is not an 
owner. Now in the present case the timber licenses were held by the New 
Lepreau, Limited. They were not assigned to Atkinson. Eventually they 
were deposited with the Bank but there is no testimony as to the authority 
by which they were deposited. There is no evidence of any agreement 20 
between the New Lepreau, Limited and Atkinson and it is most probable 
that there was none. In fact, when he says:- " I am the New Lepreau, 
Limited" I think he goes to the root of the whole matter so far as his own 
actions were concerned. In short, he assumed that as President he had 
control of the company and could do whatever he desired to do with its 
property. But what he did was in his own name. His actions do not 
raise any question as to the powers of a president or as to whether what 
was done was simply a matter of internal management. He gave the 
security under Section 88 in his own name and professed to be owner of the 
wood. So far as the evidence discloses, the wood was the property of the 3) 
New Lepreau, Limited. When and how did Atkinson become the owner 
of it ? It surely cannot be contended that by professing to sell as his own 
the property of some other party that he could make himself the owner of it. 

Section 88 constitutes a necessary invasion of provincial constitutional 
powers. It transcends the provincial Acts relating to the evidence of title 
by sale or mortgage of certain chattel property. But we cannot either add 
to or take away from its language. When the section speaks of certain 
things which may be done by an ' ' owner" then the only person who can 
do them must fall within some reasonable interpretation of that word. 
Atkinson does not. It was incumbent upon the Bank manager to see that, 40 
when he took security under Section 88 he was getting it from an owner. 
The slightest investigation on his part would have make it manifest that 
Atkinson was not an "owner." So far, therefore, as the Bank's cau~ is 
based upon Section 88 it cannot be supported. 

On lOth March, 1934 Atkinson assigned to the plaintiff "all moneys, 
claims, rights and demands whatsoever which the undersigned (Atkinson) 
may now or at any time hereafter have or be entitled to under or by virtue 
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of or in respect of or incidental to a certain contract dated the 3lst day of 
October, 1933 made between the undersigned and ·Port Royal Pulp & Paper 
Co. securing and/or covering 1000 to 4000 cords of draw shaved or rossed 
spruce and firm pulpwood." I agree with the plaintiff's contention that 
this is not an assignment of the contract itself but only of any debt or 
claim which might arise under it. Notice of this assignment was given to 
the defendant by the Bank manager's letter of 12th March in which he asked 
what payments the defendant had made to date on this contract. The No. 2\ 
reply, 16th March, states that the advances during the winter were 8484.90 ~:~s::nt~r 

IO'. " plus an amount of about $4-,000.00, over advanced on the other contract Baxier c.J. 
which we have with him and which he has a ked us to charge against this - continued. 
new contract." That refers, evidently, to the amount of 85,330.91 before 
mentioned. Atkinson says (Record p. 76) that he never objected to charging 
up against the latter contract what he terms "the discrepancies on the first 
one." Strange to say, Mr. Lacroix the defendant's manager, was not 
asked about this, and the plaintiff's counsel made no attempt to attack the 
statement. Accepting the evidence, slender as it is, as sufficient to incor-
porate the deficit on the first contract of 1933 in the contract of 3lst October 
of that year, yet the language cannot, I think, be extended to the contract 

20 of 20th April, 1934. It is true that the defendant practically treated all 
these contracts as one but I cannot see, in view of the testimony, any 
justification for applying the original deficit to anything but the contract 
of 3lst October, 1933. It seems clear, however, that the deficit on the 
earlier contract was agreed to be charged against the contract of 3lst 
October, 1933 before Atkinson's assignment to the Bank. 

We now come to the third contract, that of 26th April, 1934 whereby 
Atkinson agreed to deliver to the defendant ten thousand cords of peeled 
spruce and fir pulpwood to be cut from lands owned or controlled by the 
eller and situated in Charlotte County, N. B. The next day an assignment 

30 was made to the plaintiff of the rights and debts under this contract similar 
to the terms of the assignment of the contract of 3lst October, 1933. 

To quote from the plaintiff's factum :-" Copies of these assignments 
were delivered to the defendant by the Bank and the defendant made 
payments from time to time to the Bank which the Bank applied against 
its advances to Atkinson in connection with his operations. This procedure 
continued until about July, 1934 when the question of re-payment of the 
Bank's advances became a very live issue." 

After that time the defendant paid all the operating expenses and the 
Bank ceased to make any advances to Atkin on. The result of the three 

40 contracts is summed up (Record p. 359-60). The loss to the defendant 
on the three contracts was $542.29. A factor in this calculation is S5,330.91, 
the defendant's loss on the contract in 1933- the first contract,-which was 
to be charged to the contract of 3lst October, 1933 but has nothing to do 
with that of 26th April, 1934. 

From sheet " D" we find that 701.17 cords of draw shaved pulpwood 
were delivered to the defendant under the contract of 31st October, 1933 
for that description of wood. The price is . 6.50 per cord, so the defendant 
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In the received wood to the value of $4,596.60 which it could properly set off 
Supreme against the balance due upon the preceding contract of 5,330.91, leaving 
0o;;~of a loss to the defendant of $734.31 which it is not entitled to charge against 

13runswick the contract of 26th April, 1934. When we subtract this amount of 
(Appeal $5,330.91 from the total debit of $43,551.26 it leaves 838,220.35 as the 

Division). debit chargeable to the latter contract. Under that contract the defendant 
N 

24 
received 5298.26 cords at 87.25 per cord which would give Atkinson a 

Reas~n for credit of $38,412.37 or a balance in his favour of $192.02. I think this 
Judgmentof calculation is as favourable to the plaintiff as it can be made. It may be 
Baxter C.J. that owing to the defendant's method of treating all these contracts as one 10 
-continited. transaction that there are some details which should be charged against the 

latter contract rather than the former. It is impossible to ascertain this 
from the evidence and I do not think that it is of any use to order a reference 
as it is manifest that the method of accounting employed will not disclose 
anything more than we have in sheet '' D." On this branch of the case 
the plaintiff cannot claim anything more than Atkinson would have been 
entitled to receive and it was for them to show what that amount was. 

The judO'ment in favour of the plaintiff must, therefore, be reduced to 
$192.02, with costs of the action, and the defendant must have the costs of 
this appeal. 20 
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No. 25. 

Notice of Appeal. 

1' AKE NOTICE that the above named Respondent will appeal and 

In the 
Supreme 
Court of 
Canada. 

does hereby appeal to the Supreme Court of Canada from the Judgment No. 25. 
of the upreme Court of New Brunswick, Appeal Division, entered in otice of 
this cause on the eleventh day of June, A.D. 1937, whereby the Judgment Appeal, 
entered herein by the Chief Ju tice of the King's Bench Division on the iti~ June, 
fifth day of February, A.D. 1937, in favour of the said Respondent for the · 
sum of Eight Thou and Eight Hundred and Ninety-Seven Dollars and 

10 Fifty-Three Cents ( '8,897.53) and costs, was reduced to the sum of One 
Hundred and Ninety-Two Dollars and Two Cents ($192.02), with costs 
to the said Respondent on the trial of the action, and with the costs of 
appeal allowed to the said Defendant. 

20 

Dated this 24th day of June, A.D. 1937. 

(Sgd) HANSO ", DOUGHERTY, & \VE T 

To Messrs. Sanford & Teed, 
Appellant's Solicitor. 

No. 26. 

Bond on Appeal. 

Solicitor for Respondent. 

No. 26. 
Bond on 
Appeal, 

Kx°'Y ALL MEx BY THESE PRESENT that we, T1rn Roy AL BA TK !:t Sept. 
OF CA -ADA, a duly incorporated Bank under and by virtue of the laws 1937~r, 
of the Dominion of Canada, ha Ying its Head Office at the City of Iontreal, 
in the Province of Quebec; CHARLES L. DouonERTY, of the City of Fred
ericton, in the County of York and Province of New Brunswick, 
Barrister-at-Law; and \iVrLLIAl\1 J. WEST, of the same place, Barrister-at-
Law; are jointly and severally held and firmly bound unto Port Royal 
Pulp and Paper Company, Limited, in the penal sum of Five Hundred 
Dollar (8500.00) of lawful money of Canada to be paid to the said Port 

30 Royal Pulp and Paper Company, Limited, its successors and assigns; 
FoR WHICH PA Yl\'lENT well and truly to be made the Royal Bank of 

Canada binds itself, and each of the said Charles L. Dougherty and vVilliam 
J. \Yest binds himself, their and each of their heirs, executors, administrators 
and uccessors, firmly by these presents. 

Sealed with our seals and Dated this seventeenth day of September, 
A.D. 1937. 

Whereas a certain action was brought in the King's Bench Division 
of the 'upreme Court of New Brunswick by the said The Royal Bank of 
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Canada, Plaintiff, against the said Port Royal Pulp and Paper Company, 
Limited, Defendant ; and 

Whereas J udgment was given in the said Court against the said Port 
Royal Pulp and Paper Company, Limited, who appealed from the said 
Judgment to the Supreme Court of the Province of New Brunswick, Appeal 
Division ; and 

Whereas Judgment was given in the said action in the said last 
mentioned Court on the llth day of June, A.D. 1937; and 

Whereas the said The Royal Bank of Canada complains that in giving 
the last mentioned Judgment in the said action upon the said appeal 10 
manifest error hath intervened, wherefor the said The Royal Bank of 
Canada desires to appeal from the said Judgment of the Supreme Court 
of New Brunswick, Appeal Division, to the Supreme Court of Canada; 

Now the condition of this obligation is such that if the said The Royal 
Bank of Canada shall effectually prosecute its said Appeal and pay all 
such costs and damages as may be awarded against it by the Supreme 
Court of Canada, then this obligation shall be void, otherwise to remain 
in full force and effect. 

Signed, sealed and delivered by Thel 
Royal Bank of Canada in the 
presence of 

(Sgd) F. c. ARMSTRONG J 

Signed, sealed and delivered by thel 
said Charles L. Dougherty and 
William J. West in the presence of ( 

(Sgd) JENNIE D. SAUNDERS J 

(Sgd) s. R. NOBLE 
Assistant General Manager 

(Sgd) J. T. KEAY 

(Sgd) 

(Sgd) 

Assistant Secretary. 

CHARLES L. DOUGHERTY 

WILLIAM J. WES'r 

20 
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No. 27. 

Agreement settling Case on Appeal. 

It is hereby agreed that the following shall constitute and form the 
case on appeal to the Supreme Court of Canada: 

1. Writ of Summons. 
2. Amendment to endorsement of "\Vrit of Summons. 
3. Statement of Claim. 
4. Defence. 
5. Amended Statement of Claim. 
6. Defence to Amended Statement of Claim. 
7. Amendment to Defence to Amended Statement of Claim, 

April 23rd, 1936. 
dated 

8. Amendment to Defence to Amended Statement of Claim, dated 
December 2nd, 1936. 

9. The stenographer's record of the trial. 
10. All exhibits numbered one to twenty-seven inclusive and A to D 

inclusive. 
ll. Judgment of Chief Justice Barry on the trial of the action. 
12. Certificate of Clerk of York Nisi Prius Court. 
13. Notice of Appeal to the Appeal Division. 
14. Reasons for Judgment in the Court of Appeal. 
15. Rule of Court of Appeal allowing the Appeal. 
16. Notice of Appeal to the upreme Court of Canada. 
17. This agreement settling the case on Appeal. 
18. Bond on Appeal. 
19. Order approving security for costs of Appeal. 
20. Certificate of Registrar of the upreme Court. 
21. Certificate of olicitor for Appellant. 

· Dated this twenty-seventh day of September, A.D. 1937. 

(Sgd.) 

(Sgd) 

1: G 2603 

HANSON, DOUGI-IERTY & WEST, 

Appellant's Solicitor. 
SANFORD & TEED. 

Respondent's Solicitor. 

p 
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No. 28. 

Order approving security for costs of Appeal and Case on Appeal. 

IN THE SUPREME COURT OF CANADA. 
Ox APPEAL FROM THE SUPREME CouRT OF NEw BRUNSWICK. 

Between 
THE ROYAL BANK OF CAN ADA -

AND 
(Plaintiff) Appellant 

PoRT ROYAL PULP & PAPER Col\IPANY, LnIITED - (Defendant) Respondent. 

Upon the application of the above named Appellant, and upon agree
ment between the parties as to what shall constitute and form the case 10 
on appeal to the Supreme Court of Canada and that an Order be made in 
the terms of the said Agreement, and upon hearing what was alleged by 
Counsel for the Appellant, IT IS ORDERED that the Bond entered into on 
the seventeenth day of September, A.D. 1937, in which The Royal Bank of 
Canada, Charles L. Dougherty and William J. West are Obligors and Port 
Royal Pulp and Paper Company, Limited, is Obligee, filed as security 
that the Appellant will effectually prosecute its Appeal from the Judgment 
of the Appeal Division of the Supreme Court of New Brunswick dated the 
eleventh day of June, A.D. 1937, and will pay such costs and damages as 
may be awarded against the said The Royal Bank of Canada by the Supreme 20 
Court of Canada, be and the same is hereby allowed as good and sufficient 
security; AND IT IS FURTHER ORDERED that the case agreed upon and 
dated the twenty-seventh day of September, A.D. 1937, signed by the 
Solicitors for both parties shall constitute and form the case on Appeal 
to the Supreme Court of Canada, AND rr IS FURTHER ORDERED that the 
costs of this application be costs in the cause. 

Dated this 28th day of September, A.D. 1937. 

(Sgd) w. HENRY HARRISO~ 
Judge of the Supreme Court of New 

Brunswick- Appeal Division. 30 

No. 29. 

Certificate of Appellant's Solicitor. 

(Not printed.) 

No. 30. 

Registrar's Certificate certifying Case on Appeal and Bond. 

(Not printed.) 
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No. 31. 

Factum of The Royal Bank of Canada. 

PART I. 

In the 
Supreme 
Court of 
Canada. 

No. 31. 
Statement of Facts. Factum of 

The Royal 
The action herein was brought by the Appellant against the Respondent Bank of 

for the sum of Eight Thousand Dollars ($8,000.00) with interest thereon at Canada. 
the rate of seven per centum (7%) per annum from the thirt ieth day of 
June, A.D. 1935, being the amount of advances by the Appellant to one 
Ewart C. Atkinson to assist him in two pulpwood cont racts he had with 

10 the Respondent, Exhibit # 1,(Record p. 221) and Exhibit #·10,(Record p. 316). 
The moneys at any time due and payable by the Respondent to t he said 
Atkinson under the said contracts were assigned by two assignments, one 
dated March lOth, 1934, (Exhibit # 6, Record p. 310) by which the moneys 
due and payable under the first contract (Exhibit # 1, Record p . 221) were 
assigned to the Bank, and the other dated May 27th, 1934, (Exhibit # 11, 
Record p. 318), which assigned the moneys due and payable by the Defendant 
to Atkinson under the second contract. In the alternative the Appellant 
claims against the Respondent for the conversion of 6005.43 cords of pulp
wood to which the Appellant claimed ownership and title by virtue of 

20 security given thereon to the Appellant by Atkinson under the provisions 
of Section 88 of The Bank Act. 

The action was tried before Chief Justice Barry of the King's Bench 
Division, without a jury, at the York Nisi Prius Sittings, on the l 7th, 
18th and 19th days of November 1936, but judgment was reserved pending 
the filing of briefs by Counsel upon questions of both law and fact with the 
Trial Judge. Counsel filed briefs, the Plaintiff on the l 7th day of December, 
A.D. 1936, and the Defendant on the 6th of January, A.D. 1937, which 
briefs have been filed with the Judgment by the Trial Judge, and on the 
fifth day of February, 1937, the learned Trial Judge delivered Judgment 

30 finding for the Plaintiff for the full amount of claim, which with interest 
amounted to $8,897 .53, for which amount J udgment was entered. From 
this Judgment the Defendant appealed to the Supreme Court of New 
Brunswick, Appeal Division. By a Judgment of the Appeal Division of the 
Supreme Court of New Brunswick the Judgment in favour of the Plaintiff 
was reduced to the sum of $192.02 with costs of the action to the Plaintiff 
and with costs of the appeal to the Respondent (Defendant). The said 
Judgment was delivered on the eleventh day of June, 1937. 

The facts of the case although somewhat involved are, in the main, 
not disputed. 

40 The Bank's claim against the Company is twofold, in that the Bank 
is suing the Company (1) for conversion, and (2) as assignee of the purchase 
price of certain pulpwood received by the said Company under two contracts 
with the said Ewart C. Atkinson. 

p 2 
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The Bank claims the ownership of the pulpwood in question, under and 
by virtue of the security given by Atkinson to the Bank under the provisions 
of Section 88 of The Bank Act. The Bank also claims all money due and 
payable by the Company under the terms of the two contracts, by reason 
of the assignment of all moneys due thereunder from Atkinson to the 
Bank. 

However, the Bank is only seeking to recover from the Company to the 
extent of its advances to Atkinson still outstanding and unpaid, together with 
interest thereon to date. 

These advances are represented by certain demand notes of the said 10 

Atkinson payable to the Bank, as set out in the Statement of Claim and 
admitted in evidence (Exhibit # 21, numbered 21 to 41, inclusive, Record 
pp. 327-348). 

The facts as disclosed by the evidence are as follows, viz. : New 
Lepreau, Limited, a Limited Company, entered into a contract with Port 
Royal Company on the 3lst October, 1933, to sell and deliver to the said 
Company 1,000 to 4,000 cords of draw shaved or rossed spruce and fir pulp
wood, at the price of $6.50 per cord delivered at the Company's mill at 
Fairville, N.B., the same to be cut from lands owned or controlled by the 
seller at New River, New Brunswick. This contract is in evidence (Exhibit 20 

#1, Record p. 221). The capital stock of New Lepreau, Limited, was at the 
time of the making of the said contract practically all held and owned by the 
said Ewart C. Atkinson, who owned and held 24 7 shares, and the Respondent, 
who held 241 shares, out of the total issued capital stock of 490 shares. 
The other two shares were held as qualifying shares. 

,About March lst, 1934, by agreement between Mr. Atkinson and the 
Defendant Company, Ewart C. Atkinson was substituted for New Lepreau, 
Limited, in the said contract (Exhibit # 5, Record p. 309). 

On or about January 20th, 1934, the said Ewart C. Atkinson applied 
to the Manager of the Royal Bank of Canada at Fredericton, N.B., for 30 

assistance by way of advances, in order to carry on his pulpwood operations, 
and on the same day Atkinson signed a Notice of Intention to give security 
to the Bank under the authority and provisions of Section 88 of The Bank 
Act. This notice was duly filed with the Assistant Receiver General at Saint 
John, N.B., on the 22nd day of January, 1934 (Exhibit # 2, Record p. 223). 

On the 24th of January, 1934, the said Ewart C. Atkinson signed an 
application to the Bank for a revolving line of credit up to $5,000.00, in 
connection with his pulpwood operations, agreeing thereby to give security to 
the said Bank on all the rough or draw shaved or sap peeled spruce and 
fir pulpwood which was then owned by Atkinson or which might be owned 4(} 

by him while any advances made under the said application for credit 
remained unpaid, and which said pulpwood was then or might afterwards 
be in the Lawrence f:lowage on New River, in the County of Charlotte, or 
elsewhere (Exhibit # 3, Record p. 224). 

At the same time Atkinson signed Bank Form 301, being an 
agreement setting out the powers of the Bank in relation to advances and 
securities held therefor (Exhibit # 4, Record pp. 225- 228), Sections 1, 2 
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(Record p. 225), 5, (Record p. 226) and 12 (Record p. 228) of this form 
specify the Bank's right to the proceeds of the sale of the goods secured 
and provide for the assignment of these proceeds to the Bank. 

In the 
Supreme 
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The same day the Bank made its first advance to ·the said Atkinson 
of $1,000.00 and took security from him on all the rough or draw shaved No. 31. 
spruce and fir pulpwood in the Lawrence flowage on New River in the Factum of 
county of Charlotte or elsewhere (Exhibit # 20 ( 1) Record p. 229). In all the The Royal 
Bank made some forty-one (41) advances to Ewart C. Atkinson totalling Bank of 
$8,000.00, in connection with his pulpwood operations in the years 1934- Can~dad 

10 1935 and took from him forty-one (41) separate forms of security under the continue · 

provisions of Section 88 of The Bank Act therefor (Exhibit #20, 1 to 41 
inclusive, Record pp. 229- 307.) 

When each advance was made by the Bank to Mr. Atkinson, the 
Bank took from Atkinson his demand note for the amount of such advances 
and a form of security on the pulpwood of the said Atkinson situate in the 
Lawrence flowage on New River Stream in the County of Charlotte or 
elsewhere, for the amount of such advances. 

In all some forty-one (41) demand notes corresponding with the 
forty-one (41) forms of security (Exhibit # 20, 1 to 41 Record pp. 229-307) 

20 were given by the said Atkinson to the Bank, covering the advances made to 
Atkinson by the Bank, but at the time of the issuing of the Writ herein the 
first twenty (20) of said notes had been liquidated. The remaining notes 
(Exhibit # 21 to 41 inclusive Record pp. 327- 348) represent the amount of 
Atkinson's indebtedness to the Bank and is the amount now claimed by 
the Bank against the Defendant Company. 

Between January 24th, 1934, and March lOth, 1934, the Bank had 
advanced to Mr. Atkinson, in connection with his operations, $3,000.00, 
and had taken security therefor in the manner and form above referred to. 

On the lOth of March, 1934, the Bank took from Atkinson an assign-
30 ment of all moneys due under the contract dated October 3lst, 1933 

(Exhibit # 6, Bank Form Le 212, Record p. 310) and a copy of said assignment 
was mailed to the Pulp Company on the 12th of March, 1934 (Exhibit # 7, 
Record p. 313) and acknowledged by the Company (Exhibit # 8, Record 
p. 313) on March 16th, 1934. This form of assignment was executed 
pursuant to and was a carrying out of the terms of the agreement set out 
in Form 301. 

40 

On March 20th, 1934, the Bank notified the Company that it held 
security from Mr. Atkinson on his pulpwood under provisions of Sections 88 
of the Bank Act (Exhibit # 9, Record p. 314). 

On April 26th, 1934, the said Ewart C. Atkinson entered into another 
contract with the said Company for 10,000 cords of peeled spruce and fir 
pulpwood at the price of $7 .25 per cord delivered at the Company's mill 
at Fairville, N.B. (Exhibit # 10, Record p. 316), said pulpwood to be cut from 
lands owned or controlled by Atkinson at New River, Charlotte County, 
New Brunswick. 

On May 27th, 1934, the said Atkinson assigned to the Bank all moneys 
at any time due and payable to the said Atkinson under the contract of 
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April 26th, 1934 (Exhibit #11, Record p. 318). On July l 7th, 1934, the Bank 
forwarded a copy of this assignment to the Defendant Company (Exhibit 
#12, Record p. 327). 

On July 16th, 1934, the said Ewart C. Atkinson, finding that he 
required further assistance from the Bank to assist him in carrying on his 
operations, applied to the Bank for an increase in his line of credit. The 
application he signed therefor (Exhibit #14, Record p. 321) was marked as 
follows "supplementary to application and promise dated January 24, 
1934," and was an application for a revolving line of credit up to 
$10,000.00, Mr. Atkinson thereby agreeing to give security to the Bank LO 
therefor on all the rough, draw shaved or sap peeled spruce and fir pulpwood 
in the Lawrence flowage on New River Stream in the County of Charlotte 
or elsewhere. At this time the said Atkinson signed another Form 301 
and delivered same to the Appellant (Exhibit #15, Record p. 323). 

On the 19th of July, 1934, the Company acknowledged to the Bank 
the receipt of the assignment of moneys due under the contract of April 26th, 
1934, and at the same time advised the Bank that they had made advances 
to Atkinson on his contracts amounting to $10,975.62 (Exhibit # 16, 
Record p. 349). 

This sum of $10,975.62 included therein a sum of $5,330.91 carried 20 
forward by the Defendant Company from an old contract which the said 
Company had with New Lepreau, Limited, in the Spring of 1933 (which 
is not in evidence) and subsequently applied by the said Defendant Com
pany against the current contracts which said Company had with Atkinson, 
namely, Exhibits #1 and #10 (Record pp.221 and 316). This sum ofS5,330.91 
shows in the knocked down statement of account (Exhibit Dl, Record p. 359). 

The Bank had assisted said New Lepreau, Limited, with the contract 
referred to in the preceding paragraph, and the Defendant Company paid 
to the Bank the balance due the Bank thereon, in the month of January 
1934, and prior to the application for credit made by Atkinson dated 30 
January 24th, 1934, the same having been paid to the Bank by a post dated 
cheque of the Defendant Company for the sum of $5,350.00 (Exhibit # 27, 
Record p. 308). So that in reality the Defendant Company in the month of 
July, 1934, according to its own figures, had advanced to Atkinson on the 
current contracts (Exhibits # 1 and # 10, Record pp. 221 and 316) the sum of 
$5,644.71, and at the same time the Bank had advanced to Atkinson on his 
same operations the sum of $6,000.00 and had taken Section 88 security 
on his pulpwood therefor, and had so advised the Defendant Company on 
the 20th of March 1934 (See Exhibit -#9, Record p. 314). 

By agreement between the Company and Atkinson the Company 40 
agreed to take fall delivery of 3,000 cords of pulpwood and actually received 
from him 1,772.90 cords in the month of November 1934. 

During the months of July, August and September, 1934, there were 
at least two conferences between Mr. A. J. Lacroix, Manager of the Defendant 
Company, Mr. Atkinson and Mr. Murray, Manager of The Royal Bank of 
Canada at Fredericton, N.B., at which interviews the whole situation was 
discussed. There was also some correspondence between the same parties 
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(See Exhibits 17, 18, 19, 22, 23, 24 and 25, Record pp. 349; 354; 355; 350; 
351; 353; 3fi2). Nothing, however, came from these interviews and 
the correspondence, and the relative positions of the Ba,nk and the 
Company were in nowise changed as a result thereof. 

In the 
Supreme, 
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The Bank made repeated demands for payment from time to time, both No. 31. 
to Mr. Atkinson and to the Defendant Company, without result, and on Factum of 
May 15th, 1935, the Bank notified Mr. Atkinson by letter not to move any The Royal 

of the pulpwood until the Bank's advances were fully paid (Exhibit # 26, ~:::d~~ 
Record p. 358). continued 

10 This letter was shown by Mr. Atkinson to Mr. Lacroix the next day, · 
May 16th, 1935, and they discussed the matter fully (See evidence of 
Mr. Atkinson at Record p. 65). 

Despite these instructions from the Bank the Company actually took 
delivery of 4,332.52 cords of pulpwood in the months of May, June and 
July, 1935, valued, according to the Company's own figures, at 826,786.32. 
Nothing was paid to the Bank. (See evidence of Mr. Lacroix at Record p. 95). 

In all, the Company took delivery of all the pulpwood, amounting to 
6005.43 cords of pulpwood, under the two contracts dated October 3lst, 
1933, and April 26th, 1934, "but refused to pay the Bank the monies due 

20 under the contracts hereinbefore referred to and sought to apply these 
monies against Mr. Atkinson's liability to the Company as well as the old 
debt of New Lepreau for $5,330.91 under the earlier contract above referred 
to, but not forming part of any of the subject matter of this suit." ' 

In other words, the Company took all the pulpwood on which the 
Bank held Section 88 security for its advances and did not repay the advances 
or any part of the same. 

PART II. 

Grounds of Appeal. 

1. The Court of Appeal was in error in reducing the amount of the 
30 Plaintiff's Judgment to the sum of $192.02. 

2. The Judgment of the learned Trial Judge was in accordance with 
the facts and the law and should not have been disturbed. 

3. The Court of Appeal was in error in finding that the Plaintiff did not 
have title to the pulpwood under Section 88 of The Bank Act. 

4. The Court of Appeal was in error in finding that Ewart C. Atkinson 
was not an owner of the pulpwood and in holding that only the owner could 
give security under Section 88 of The Bank Act. Further, the Court of 
Appeal was in error in finding that the said Ewart C. Atkinson could not 
give security to the Bank on the pulpwood under Section 88 of The Bank 

40 Act, even if he were not the owner. 

5. The Defendant is estopped from denying Ewart C. Atkinson's 
right and authority to give security to the Bank under Section 88 of The 
Bank Act by reason of its treatment of the said Atkinson as the owner of 
the same. 
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6. The finding of the Court of Appeal that Atkinson did not have any 
title to the pulpwood sold by him to the defendant is inconsistent with the 
Court's finding that the Bank was entitled to the moneys payable to 
Atkinson under the Contracts (Exhibits 1 and 10-Record pp. 221 and 316). 

7. The Court of Appeal was in error in setting off the sum of $5,330.91, 
being the indebtedness of New Lepreau, Limited, to the defendant under a 
certain contract not in issue before the Court, against moneys due to the 
Plaintiff bank as assignee thereof from Ewart C. Atkinson under the 
contracts (Exhibits # 1 and # 10, Record pp. 221 and 316). 

8. The Court of Appeal was in error in setting off the said sum of 10 
$5,330.91, alleged by the Defendant to be due from New Lepreau Limited 
to the Defendant, without New Lepreau, Limited, being joined as a party 
to the action. 

9. The Court of Appeal was in error in not holding that the Defendant 
was liable for conversion in the present circumstances. 

10. The Defendant, as against a Plaintiff in possession, cannot set up 
a jus tertii in New Lepreau, Limited. 

ll. The Court of Appeal was in error in allowing the deductions to 
be made from the purchase price of the pulpwood without showing them 
to be "either encumbrances or Government dues on the wood under the 20 
contracts ". 

12. The Court of Appeal was further in error in holding that it was 
for the Appellant to show the balance due under the contracts after deduc
tions, rather than jn holding that it was for the Respondent to show what 
deductions could properly be made. 

13. The Court of Appeal was further in error in allowing these 
deductions on the ground of set-off. 

PART III. 

Argument. 
The Plaintiff's claim is against the Defendant Company for certain 30 

moneys due and payable by the Defendant to one Ewart C. Atkinson 
under two contracts (Exhibits # 1 and # 10, Record pp. 221 and 316) the same 
having been assigned by the said Ewart C. Atkinson to the Bank by two 
certain agreements in writing bearing date March lOth, 1934 (Exhibit # 6, 
Record p. 310) and May 27th, 1934 (Exhibit # ll, Record p. 318) respectively. 
In the alternative the Plaintiff's claim is against the Defendant for conver
sion of some 6005.43 cords of pulpwood, the property of the Bank under 
and by virtue of security given to the Bank by the said Ewart C. Atkinson 
under the provision of Section 88. 

The Defendant sets up several defences to the action which may be 40 
summarized as follows : 

1. The Bank cannot acquire by section 88 security any better title 
in the pulpwood to be secured thereby than the party giving the said 
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security had, and the said Ewart C. Atkinson having no title in and to the 
pulpwood in question the Bank would therefore acquire no title thereto 
or therein under its Section 88 security. 
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question could at the best be only an equitable title and the Bank's title No. 31. 
thereto would be subject to the equity of the Defendant Company therein Factum 0 { 
by reason of the Bank taking the security from the said Atkinson knowing ~h~o7a 
the pulpwood to have been contracted for by Atkinson with the Defendant c:nad~-

10 

Company. continued. 
3. The security purported to have been taken by the Plaintiff from 

Atkinson on the pulpwood was, in part at least, invalid in that it did not 
comply with the provisicns of Sections 88 and 90 of The Bank Act. 

4. That of the principal sum of $8,000.00 advanced by the Bank to 
Atkinson on his two contracts (Exhibits # 1 and # 10, Record pp. 221 and 316) 
for which the Bank received from Atkinson security on the pulpwood 
under Section 88 of The Bank Act, $5,000.00 of such advances is secured 
against pulpwood cut under the contract of October 3lst, 1933 (Exhibit 
# 1, Record p. 221) and was advanced to the said Atkinson under application 
for credit dated January 24, 1934 (Exhibit # 3, Record p. 224); and the balance 

20 of $3,000.00 was advanced against the pulpwood cut under the contract 
of April 26th, 1934 (Exhibit # 10, Record p. 316) and made under application 
for credit date July 16th, 1934 (Exhibit # 14, Record p. 321). 

5. The Plaintiff cannot sue for conversion, having accepted payments 
from the Defendant on account of the purchase price of the pulpwood. 

6. Although this defence was not pleaded, the Defendant attempted 
to charge against the moneys payable by the Defendant to the Bank as 
assignee of moneys due under the two contracts (Exhibit # 1 and # 10, 
Record pp. 221 and 316) the sum of $5,330.91 alleged by the Defendant to be 
due to the Defendant from New Lepreau, Limited, under a contract alleged 

30 to have been made between these two companies in the Spring of 1933. 
The Court of Appeal in its judgment, whereby the amount of the 

Plaintiff's judgment was reduced from the sum of $8,897.53 to $192.02, 
only dealt with the defences set out in numbers one and six above, finding 
first that Ewart C. Atkinson was not an owner such as could give to the 
Bank security on the pulpwood which he, the said Atkinson, sold to the 
Defendant Company, under the provisions of Section 88 of The Bank 
Act, and secondly, although the Bank was entitled to the moneys payable 
by the Defendant for the pulpwood sold and delivered by Atkinson to 
the Defendant under the said two contracts (Exhibits # 1 and # 10, Record 

40 pp. 221 and 316) the said Defendant was entitled to set off against the same the 
sum of $5,330.91, which sum the Defendant now alleges to be due and 
payable to the Defendant from New Lepreau, Limited, under a certain 
contract made between the said two Companies in the Spring of 1933 . 

. Although the Court of Appeal allowed certain other deductions to 
be made by the Defendant from the purchase price of the pulpwood there 
was no suggestion as to the basis of these deductions, other than for the 
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sum of $5,330.91, the balance alleged by the Defendant to be due to the 
Defendant from New Lepreau, Limited, which the said Court set off against 
the moneys due under the first contract (Exhibit # 1, Record p. 221). 

Dealing first with the finding of the said Appeal Court that Ewart 
C. Atkinson was not the owner of the said pulpwood and that the Bank 
did not acquire any title to the same by reason of the security given to the 
Bank by Atkinson under Section 88 of The Bank Act, it is respectfully 
submitted that the said Court was in error in so finding. 

The Plaintiff admits that its title to the pulpwood is such title as is 
given to the Bank under and by virtue of Section 88 security of The Bank 10 
Act. Such title is set out in The Bank Act (Sections 88 and 89). 

Sub-sections 1, 3, 5, 6 and 7 of Section 88 of The Bank Act are 
applicable hereto and read as follows: 

"88. (1) The Bank may lend money to any wholesale pur
chaser or shipper of or dealer in products of agriculture, the forest, 
quarry and mine, or the sea, lakes and rivers, upon the security of 
such products. 

(3) The Bank may lend money to any person engaged in 
business as a wholesale manufacturer of any goods, wares and 
merchandise upon the security of the goods, wares and merchandise 20 
manufactured by him, or procured for such manufacture. 

(5) Any such security, as mentioned in the foregoing provisions 
of this section, may be given by the owner of the said products, 
goods, wares and merchandise. 

(6) The security may be taken in the form set forth in Schedule 
C of this act, or to the like effect. 

(7) The bank shall, by virtue of such security acquire the same 
rights and powers in respect of the products, goods, wares and 
merchandise covered thereby as if it had acquired the same by 
virtue of a warehouse receipt; Provided, however, that the wages 30 
(salaries or other remuneration of persons employed by any whole
sale purchaser, shipper or dealer, or by any wholesale manufacturer, 
in connection with any of the several wholesale businesses referred 
to, or by any farmer, in connection with the farm, owing in respect · 
of a period not exceeding three months, shall be a charge upon the 

. property covered by the said security in priority to the claim of the 
bank thereunder, and such wages, salaries or other remuneration 
shall be paid by the bank if the bank takes possession of or in any 
way disposes of the said security or of the products, goods, wares 
and merchandise covered thereby)." 40 

The title conveyed to the Bank under the provisions of Section 88 
iR the same title as acquired under and by virtue of a warehouse receipt 
under the provisions of Section 86 of the Bank Act, which Section reads 
as follows : · 

"86. (1) The Bank may acquire and hold any warehouse 
receipts or bill of lading as collateral security for the payment of any 
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debt incurred in its favour, or as security for any liability incurred 
by it for any person, in the course of its banking business. 
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(a) all the right and title to such warehouse receipt or bill Fa:~-;~f 

of lading and to the goods, wares and merchandise covered The Royal 

10 

thereby of the previous holder or owner thereof; or Bank of 

(b) all the right and title to the goods, wares and merchan- ~an~~!i~ed. 
dise mentioned therein of the person from whom such goods, 
wares and merchandise were received or acquired by the bank, 
if the warehouse receipt or bill of lading is made directly in 
favour of the bank, instead of to the previous holder or owner 
of such goods, wares and merchandise. R.S. c. 12. S 86 am." 

It is further submitted by the Appellant that whatever title Ewart C. 
Atkinson had to the pulpwood which he sold to the Defendant under the 
contracts above referred to was vested in the Plaintiff Bank by reason of 
the security given by Atkinson to the Bank. The Plaintiff submit that 
Atkinson had such title in and to the pulpwood so secured to the Bank as is 
necessary under the provisions of Section 88 of The Bank Act to permit 

20 Atkinson to give security to the Bank thereon. 
From a perusal of the first contract dated October 3lst, 1933, made 

betweenNewLepreau,Limited,and the Defendant(Exhibit # 1,Record p.221) 
(later changed to the name of Ewart C. Atkinson by agreement between 
Atkinson and the Defendant) the said Atkinson agreed to sell and deliver 
to the Defendant and the Defendant agreed to purchase and accept from 
the said Atkinson 1,000 to 4,000 cords of draw shaved or rossed spruce 
and fir pulpwood to be cut from lands owned or controlled by the Seller 
(Atkinson) and situate at New River, Charlotte County, New Brunswick. 
The price to be paid therefore was $6.50 f.o.b. Fairville, New Brunswick, 

30 with certain payments to be made from time to time by the Defendant 
to Atkinson as deliveries were made. Under the second contract (Exhibit 
# 10, Record p. 316) the said Atkinson agreed to sell and deliver to the said 

Defendant and the Defendant agreed to purchase from Atkinson 10,000 
cords of peeled spruce and fir pulpwood, the same to be cut from lands owned 
or controlled by the eller (Atkinson) and situate in Charlotte County, New 
Brunswick, the price to be paid therefor being $7.25 f.o.b. Fairville, New 
Brunswick. 

New Lepreau, Limited, is a company controlled by Ewart C. Atkinson, 
and i the holder of 62 . quare miles of Crown Timber Licen e in Charlotte 

40 County, New Brun wick. The i sued capital tock is 490 shares, of which 
Atkinson holds 247 shares, the Defendant 241 shares, and 2 Directors 
qualifying shares. It is therefore fair to say that the Defendant is as 
conversant with the holdings and the Company set up of New Lepr au as 
is the said Atkin on, Atkinson being the President of New Lepreau, 
Limited. 

Q 2 
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The subject matter of this action is not the sturnpage on these 62 
square miles of Crown Timber lands, but 6,005.43 cords of pulpwood which 
Atkinson cut from the lands of :New Lepreau, Limited, and sold to the 
Defendant under two contracts (Exhibits # 1 and # 10, Record pp. 221 and316), 
and both Atki:i;ison and the Defendant evidently preferred to carry on the 
contracts in Atkinson's name as it was Atkinson and the Defendant who 
changed the first contract from New Lepreau, Limited, to Ewart C. 
Atkinson, by letter (Exhibit # 5, Record p. 309) which change was not made 
at the suggestion or request of the Bank. The second contract (Exhibit 
#10, Record p. 316) between Atkinson and the Defendant was taken in 10 

Atkinson's name. It was the severed pulpwood that Atkinson gave security 
on to the Bank, being the same pulpwood which the said Atkinson sold and 
delivered to the Defendant. 

The Defendant alleges title to the pulpwood in the said Atkinson for 
the purpose of selling and delivering the same to the Defendant, and at the 
same time pleads no title in Atkinson such as is necessary to give security 
to the Bank under the provisions of Section 88 of The Bank Act, and the 
Court of Appeal in effect so held. 

It is submitted by the Appellant that the Appeal Court's interpretation 
of the word "owner" is too restricted and not in accordance with the 20 
authorities. The word has been enlarged to include within its scope the 
holder of an equitable title so that the holder of an equitable title could give 
valid security under the provisions of Section 88 of The Bank Act. See 
the following cases : 

Dominion I ran and Steel Company et al vs Canadian Bank of 
Commerce (1928) 1 D.L.R . 809. 

Royal Bank of Canada vs Hodges (1931) 1 D.L.R . 397. 
Bank of Montreal vs Guarantee Silk Dyeing Company (1935) 

4 D.L.R. 483. 
Falconbridge on Banking, 5th Edition. Quoting from page 249: 30 

" Sub-section 5 says that the security ' may be given by the owner ' 
but the form apparently contemplates that the person to whom the 
advance is made and the person by whom the goods are owned may 
be different persons." See also page 254 et seq. 

Atkinson was in possession of the pulpwood on which he gave security 
to the Bank and which he sold to the Defendant. He was in possession of 
it with the knowledge and consent of the Defendant and with the knowledge 
and consent of all the officers and shareholders of New Lepreau, Limited, 
including the Defendant Company, which at the time was the holder of 
241 shares of the capital stock of New Lepreau, Limited. When Atkinson 40 
applied to the Bank for financial assistance in his operations and advised 
the Bank that he had a contract with the Defendant, the Bank Manager 
knew that Atkinson was President of New Lepreau, Limited, and that he, 
Atkinson, and the Defendant, comprised the shareholders of New Lepreau, 
Limited. It was proper for the Bank Manager to conclude that Atkinson 
was in a position to deal with the pulpwood in every respect and manner. 
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The only person who could question his title therein was New Lepreau, 
Limited. Atkinson's possession of and dealing with the pulpwood was 
never questioned by New Lepreau, Limited, nor by any of its shareholders. 
The Defendant in all its correspondence with the Bank and in the various 
interviews between the Manager of the Bank and Mr. Lacroix, the Manager 
of the Defendant Company, always acknowledged the Bank's title in the 
pulpwood. 

Atkinson was in possession of the pulpwood in question as a manu
facturer. The history behind Section 88 of The Bank Act would clearly 

10 indicate that a manufacturer of timber could give security on the said 
timber to a Bank to secure advances made by the said Bank to assist such 
manufacturer in his operation. Formerly the main form of security was 
a warehouse receipt to facilitate movement of goods. In order to get the 
advantage of Bank facilities the custom grew up for owners to make out 
warehouse receipts to themselves. This practice was validated by 
Section 54 of The Bank Act of 1886, 49 Victoria, Chapter 120, reading as 
follows: 

" 54. If any person who grants a warehouse receipt or bill 
of lading is engaged in the calling, a his ostensible business, of 

20 keeper of a yard, cove, wharf, or harbor, or of warehouseman, miller, 
saw-miller, malster, manufacturer of timber, wharfinger, master of 
a vessel, or other carrier by land or by water, or by both, curer 
or packer of meat, tanner, dealer in wool or purchaser of agricultural 
produce, and is at the same time the owner of the goods, wares and 
merchandise mentioned in such warehouse receipt or bill of lading, 
every such warehouse receipt or bill of lading, and the right and 
title of the bank thereto and to the goods, wares and merchandise 
mentioned therein, shall be as valid and effectual as if such owner, 
and the person making such warehouse receipt or bill of lading, were 

30 different persons." 

It should be noted that the above section allows a manufacturer of 
timber to give such a warehouse receipt and makes it permissive for the 
owner and the manufacturer to be one and the same person. The later 
Bank Act enlarges the function of the Bank, as Mr. Fielding aptly put it 
in 1923 in The Bank Act Revision Proceedings, 1913- 1928 at page 238, 
when he says that Section 88 is not a privilege for the Bank but it is 
designed for the benefit of Canadian industry which was not sufficiently 
taken care of by Section 86. As a result of Section 88 in its present form 
you have the following set up: By Section 86 a warehouseman may 

40 borrow ; by Section 7 an Agent being a warehouseman may borrow ; by 
sub-sections 1, 2 and 3 of Section 88 a manufacturer, &c. may borrow; and 
by sub-section 5 of Section 88 the position formerly protected by Section 54 
of the Act of 1886 above quoted of the owner who wishes to give security 
along the lines of a warehouse receipt is again protected and the owner 
may also borrow. It is submitted that sub-section 5 of Section 88 is not 
to be construed as applying to the previou sections but merely as saving 
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the position of the owner. It should be noted that the wording of sub
section 5 is permissive. Had it been the intention of Parliament to say that 
the persons mentioned in sub-sections 1, 2 and 3 of Section 88 must be 
owners it would have been very simple to have said so. The form 
prescribed by the Act leaves such blanks as would suggest that the borrower 
may be a different person from the owner. 

It is submitted that Barry v. Bank of Ottawa, 17 0.L.R. p. 83, 
apparently holding the contrary and The Union Sulphur Company of 
New York v. Riordan Company, Limited and the Bank of Montreal, (1924) 
30 R.L. n.s. 144, are distinguishable. In the first case an agent, on 10 
commission, pledged his principal's goods and the principal took pro
ceedings against the bank to assert his own title. The point at issue was 
whether the provisions of Section 87 of the Bank Act could extend the 
meaning of the word " owner " in Section 88. 

In the Riordan case, again, the true owner sued asserting his title and 
the borrower denied any title under Section 88. The case turned upon the 
meaning of the word " owner ". 

It is submitted that the manufacturer of timber giving security to the 
Bank need not therefore be the owner but may be the owner as well as 
the manufacturer, and any security given by Atkinson to the Bank on the 20 
pulpwood being manufactured by him as such borrower to secure the 
advances made by the Bank to assist him, Atkinson, in his pulpwood 
operations, would be valid security under Section 88 of The Bank Act. 

Atkinson's right to give security may also be justified under Section 88, 
sub-section l, and the contentions developed above would still apply. 

All the moneys advanced by the said Bank to Atkinson were used 
by him in his pulpwood operations. Quoting from the evidence of 
Atkinson (Record p. 69): 

"Q.-By the Court.- Were these pulpwood operations of yours 
from a financial point of view successful or did you lose on them ? 30 
- A. Didn't make any money, that is, we had too large expenditures 
to open up the country. 

Q. The expenses were not at all relative to the amount of 
lumber ?-A. No. 

Q. Did all the moneys you got from the Bank, advances from 
the Royal Bank, go into the operation ?- A. Every dollar. 

Q. You did not divert any of it to any other purpose ?- A. No." 

In view of the fact that Defendant had complete knowledge of the 
Bank's advances and the extent thereof and of the Bank's position and 
rights under section 88 of the Bank Act, it is submitted that by taking and 40 
holding the pulpwood and denying the Bank's claim therein for its 
advances the Defendant became a converter. 

Morris vs. Robinson (1824) 3 B & C 196; Hughes vs. Sutherland 
1 Kerr 574 (3 N.B.R. 574); Coombes vs. Hatheway, 3 Kerr 592 (5 N.B.R. 
592); Snow vs. Peacock, (1825) 2 C & P 215; Canadian Orchestraphone Ltd. 
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vs. British Canadian Trust Co., (1932) 4 D.L.R. 86; Valpy vs. Saunders, 
(1848) 5 C.B. 886. 
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New Lepreau Limited. Lebel vs. Fredericton Boom Co. 4 Allen 198, 
(9 N.B.R. 198); Leake vs. Loveday, (1842) 4 Man & G 972; The Winkfield No. 31. 
[1902] P 42; Jeffries vs. Great W estem Railway, (1856) 25 L.J.Q.B. 107; Factum of 

Glenwood Lumber Co. vs. Phillips, [190-!] A .. 405. The Rofl 
The Appeal Court did not question the ufficiency or the legality of the ~-ank/ _ 

security given by Atkin on to the Bank, other than from the standpoint ;~rni:ed. 
10 that Atkinson was not the owner. 

20 

The other aspect of the Judgment of the Court of Appeal ha to do 
with certain deductions made by the Defendant from the purchase price 
of the pulpwood, and the set-off, without any reasons therefor, of the sum 
of $5,330.91 against the moneys due from the Defendant as the purchase 
price payable for the pulpwood delivered under the first contract 
(Exhibit # 1, Record p. 221). This sum of $5,330.91 is the amount now alleged 
by the Defendant to be due the Defendant from New Lepreau, Limited, 
under an old contract between New Lepreau, Limited, and the Defendant 
in the Spring of 1933. 

Although the Defendant did not plead this amount as a set-off, nor 
at the trial did it treat the same as a set-off, the Defendant's position 
with respect to this particular item is fully set out in a statement of 
Defendant's Counsel at the trial: (Record p. 72). 

'' Court.- Are you claiming as a set-off this amount of $5,330.91? 
Are you setting up this claim in your defence to this amount in your 
pleadings? 

Mr. Inches.- N o, we don't put it that way. We say that the 
Bank has not got a lien ahead of u . That is what our defence is." 

It is submitted that a debt can only be set off between the same parties 
30 and in this particular case the Court set off an alleged indebtedness of 

New Lepreau, Limited, to the Defendant, against moneys due by the 
Defendant to one Ewart C. Atkinson. If this sum of $5,330.91 was neither 
pleaded nor claimed by the Defendant a a set-off at the trial, then the 
Court of Appeal was in error in allowing such set-off against the moneys due 
and payable by the Defendant under the first contract between Atkinson 
and the Defendant. 

That set-off must be specially pleaded- see Graham v. Partridge, 
1 M & W. page 395; The Saxicava (1924) 93 L.J.P. page 66). 

That the Defendant cannot set-off the New Lepreau debt against the 
4.-0 monies payable to the Bank as assignee- see: 

Bowyer v. Fawson (1881) 50 L.J. Q.B. 495. 
Turner v. Turner (1911) 80 L.J. Ch. 473. 
In re Pennington and Owen Limited (1926) 95 L.J. Ch. 93. 
Doe v. Darnton, 3 East. 147. 
Hewett v. Pigott, 8 Bing. 61. 
In re Pinto Leite and Nephews ex parte V isconde dos Olivaes 
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[1929] L.J. Ch. 211. 
Per Clauson, J. 
" The debtor cannot set-off against the Assignee a debt which 

grew due subsequently to the date of the notice, even though that 
debt may arise out of a liability which existed at or before the 
date of the notice." 

If this amount is not a set-off then the only other ground on which 
the Defendant could claim as a deduction from the purchase moneys under 
its contract with Atkinson would be that it, the Defendant, had a prior 
equity in the said contract to the extent of this amount prior to the assign- 10 
ment by Atkinson to the Bank. The only evidence on which a prior 
equity could be claimed by the Defendant was a letter from the Defendant 
to the Bank dated March 16th, 1934 (Exhibit #8, Record p. 313) which was in 

· reply to a letter from the Bank notifying the Defendant of the assignment 
from Atkinson to the Bank and enclosing a copy of the said assignment. 
The only oral testimony in support of such an equity is the evidence of 
Ewart C. Atkinson taken on discovery and put in evidence as part of the 
Defendant's case, and the direct testimony of Mr. Lacroix, Manager of 
the Defendant's mill. Quoting from the evidence of Ewart C. Atkinson 
taken on discovery, (Record p. 76) we find the following: 20 

"Q.- It was quite satisfactory to you as a matter of fact that 
the Port Royal charged up against the later contracts the discrepan
cies on the first one ?- A. The Port Royal and I never had a dispute 
about anything. 

Q.- And that was quite in order ?- A. Yes, we never objected." 

And the direct evidence of Mr. A. J. Lacroix, the Defendant's Manager, 
(Record p. 84) : 

"Q. Now, Mr Lacroix, you were financing the New Lepreau, 
Limited on a contract in the pring of 1933. That was for sap 
peeled wood ?- A. It was, sir. 30 

Q. When was that wood finally delivered to you ?- A. In the 
Spring of 1934. I want to correct that. The Spring and Summer 
of 1934. 

Q. While the operation was going on you entered into this 
October contract of 1933 for this draw shaved wood ?- A. We did. 

Q. At that time I take it you would not know what the final 
result of the Spring contract for sap peeled wood would be ?- A. No, 
not before the last shipment would be in. 

Q. But in the summer of 1934 when final delivery was made of 
this sap peeled wood the result was there was a deficit of $5,331.91? 40 
($5,330.91- ?)- A. Yes. 

-Also on the same page : 
"Q.- You have stated that this sap peeled wood under the 

Spring contract of 1933 was finally cleaned up in the Summer of 
1934 ?- A. Yes." 
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It will be noted from the above extract from the evidence that it 
was not a case of Atkinson agreeing to this New Lepreau debt being charged 
against Atkinson's present contracts before the giving of the security by 
Atkinson to the Bank or the assigning of the moneys due thereunder to the 
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Bank, as the language used is all in the past tense, but is rather a case of No. 31. 
Atkinson not objecting to the Defendant having charged this old New Factum of 
Lepreau debt to Atkinson's contract after the amount thereof had been The Royal 
ascertained in the Summer of 1934. The sum of $5,330.91 could not be ~ank/f 

charged against the October contract (Exhibit # 1, Record p. 221) before co~~fnz~ed. 
10 the assignment from Atkinson to the Bank as the amount was not ascer- . 

tained by the Defendant until the Summer of 1934, and if the New Lepreau 
debt could be set off against Atkinson's contracts they could be set-off 
against the April contract (Exhibit # 10, Record p. 316) just as well as 
against the October contract of 1933 (Exhibit # 1, Record p. 221) as the 
Defendant attempted to set-off the same against all moneys due Atkinson 
on both contracts after the wood has been shipped. Exhibit # 5, (Record 
p. 309) a letter from Port Royal to Atkinson dated March 1, 1934, would 
defeat any possible claim by Defendant of a prior equity. Here would be 
the natural place to record any arrangement, equity or agreed set-off, but 

20 the Defendant merely says that it is charging against the contract the 
advances already made totalling S584.90. 

Even if the subsequent letter of March 16, 1934, (Exhibit # 8, Record 
p. 313), when coupled with the evidence, could be used as the basis for any 
further contention as to an equity between Atkinson and the defendant, 
then this equity could only be for the sum of $4,000.00, the amount men
tioned in the said letter of March 16th, 1934 (Exhibit # 8, Record p. 313), 
as the sum of $5,330.91 was not ascertained until the Summer of 1934, or 
after all the wood had been shipped (Record p. 309). 

If the Defendant is relying on the letter of March 16th, 1934, to create 
30 its prior equity in the said contract, then Form 301 (Exhibit #4, Record 

p. 225) would defeat any such claim. This Form 301 was executed by 
Atkinson on January 24th, 1934, when he made his first application to 
the Bank for a loan. The effect of this Form 301 when the goods on which 
the lien has been given are sold is fully set out in sub-section 5 of said form 
(Exhibit # 4, Record p. 225) so that the Bank's interest in the assignment 
would date back to January 24th, 1934, the time of the signing of Form 301 
by the said Atkinson. 

In support of the claim for deduction of $5,330.91 and other deductions 
the defendant put in evidence an Exhibit D- 1, (Record p. 359), which is a '° statement prepared by the Defendant of receipts and disbursements in con
nection with the said two contracts between the Defendant and Atkinson, 
and after trial Defendant delivered an amendment to its Defence to the 
Amended Statement of Claim, dated the 19th of December, setting out 
the manner in which the Defendant alleges the price of the wood was 
disbursed by the Defendant, which was in keeping with Exhibit D- 1, 
(Record p. 359) but Defendant did not set up any claim by way of set-off or 
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prior equities, but merely supported the evidence of Exhibit D-1 (Record 
p. 359). 

In addition to the sum of $5,330.91 the Court of Appeal made further 
deductions from the purchase price of the pulpwood, all as set out in 
Exhibit D-1 (Record p. 359) without giving any reasons therefor and treat
ing the same as having a priority over the Bank's assignment from Atkinson 
to cover the advances. 

Under the terms of the contracts Exhibits 1 and 10, (Record pp. 221 
and 316) only "encumbrances or government dues on said wood" may be 
deducted by the Defendant from the purchase price. Relying on this 10 
clause Defendant retained from the purchase price payable the sum of 
$43,551.26 (Exhibit D-1, Record p. 359), including the item of $5,330.91 
above mentioned. This Exhibit D-1 is a statement of alleged receipts and 
disbursements by Defendant in connection with the two contracts between 
Defendant and Atkinson. 

There is no evidence, however, to show that anything appearing in 
the statement as disbursements comes under the heading of "encum
brances or Government dues on said wood." It is submitted that the 
burden of proving and justifying these deductions rests upon the Defendant 
and has not been discharged. · 20 

The Appellant analyses the respective items as follows: 

(1) WAGES PAID BY PORT ROYAL $9,631.11 

This deduction could only be claimed if an encumbrance on the wood 
attaching to it in any hands. (Stroud's Jwlicial Dictionary, verbo Encum
brances). Claims against Atkinson personally could not be included. 

Further it is submitted that there would be no encumbrance for liens 
in the sense of the contract, unless these liens were duly registered. See 
the Woodmen's Lien Act, R.S.N.B. 1927, chap. 161, sections 3, 4, 5, 6, 
reading as follows : 

" 3. Every person performing labor or services in connection 30 
with any logs or timber intended to be driven down rivers or streams, 
or hauled directly from the woods or brought by railway to the 
place of destination, shall have a lien thereon for the amount due 
for such labor, service or services, and the same shall be deemed 
a first hen or charge on such logs or timber, and shall have 
precedence over all other claims or liens thereon, except any lien 
or claim which the Crown may have upon such logs or timber, 
for or in respect of any dues or charges, or which any owner of 
lands may have for the stumpage upon such logs or timber, or 
which any streams improvement company or boom company, 40 
or person owning streams improvements or booms may have thereon 
for or in respect of tolls. 

"4. The lien provided for in section 3 shall not attach or 
remain a charge on the logs or timber, unless and until a statement 
hereof in writing, duly verified upon oath by the person claiming 
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such lien, or some one duly authorized on his behalf, is filed in 
the office of the clerk of the County Court of the county in 
which the labor or services, or some part thereof, have been 
performed." 

In the 
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" 5. Such statement, Form A, shall set out briefly the nature No. 31. 
of the debt, demand or claim, the amount due to the claimant, ~~ctit 0 { 

as near as may be, over and above all legal set-offs or counter Ba~k ira 
claims, and a description of the log or timber upon or against which Canada
the lien is claimed. continued. 

10 " 6. The statement of claim shall, in respect of work done 
in the woods, be filed within thirty days after the last day on 
which such labor or services were performed, and in respect to 
work done in stream driving or otherwise than in the woods, within 
twenty days after the last day on which such labor or services 
were performed; provided that no sale or transfer of the logs 
or timber upon which a lien is claimed under this Chapter during 
the time limited for the filing of such statement of claim and previous 
to the filing thereof, or after the filing thereof, and during the 
time limited for the enforcement thereof, shall in anywise affect 

20 such lien, but such lien shall remain in force against such logs or 
timber in whosesoever possession the same shall be found." 

The only evidence on this point appears at Record p. 86. 

(2) Supplies ............................................................... 84,482.31 

The items composing this head are set out at the bottom of Record 
p. 359 and at the top of Record p. 360. No evidence appears to show that 
these constituted encumbrances on the wood or anything but personal 
claims. Some of the items cover live tock or materials, presumably still 
existing, for which no credit is given. 

The only evidence on this point appears at Record pp. 84 and 90. 

ao (3) STUMPAGE, WORKMEN'S COMPENSATION, TAXES etc . 

. 7,376.56 

The details of this item are shown on Record p. 360. Of the five items, 
only one, S4, 790.49, paid to the Provincial Treasurer for stumpage and 
interest thereon, could be deducted under the head of Government dues on 
the wood. 

The payment of , 409.20 to The Royal Bank of Canada is not, on 
the face of it, an encumbrance or Government dues on the wood and no 
evidence is advanced in this regard. 

The amount of (408.08 stated to be paid to the Department of Lands '° and Mines for mileage license is not, on the face of it, a Government due 
on the wood or an encumbtance. Nor is it even shown that the 
pulpwood in question came off lands to which such license applied. It 
is clear that the only Government dues on the wood is t.hat payable for 
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stumpage. See The Crown Lands Act, R.S.N.B. 1927, Chap. 30, sections 
19 and 20. 

" 19. All lumber cut within the limits of any license, and by 
virtue of the authority of any such license, shall be and remain 
the property of the Crown until the stumpage thereon is paid; 
and the Crown shall have a first lien and charge against all the 
property, both real and personal, of the licensee to secure the payment 
of such stumpage, provided always that the said lien and charge 
shall not apply to a licensee holding a license or licenses as a 
Trustee and in such case said lien or charge shall operate against 10 
the person creating the trust; and when a note or notes are taken 
for the payment of stumpage, the property in the lumber for the 
stumpage of which such note or notes are given, shall remain 
and be the property of the Crown until such note or notes are 
actually paid. 

" 20. In case of the non-payment of any sum or sums of money 
at any time coming due by any person or persons for stumpage on 
lumber cut on any lands leased by the Crown to any person or 
persons, or for any stumpage due on lumber cut on Crown lands 
under any license from the Crown, and whether such sum or sums 20 
of money shall have been secured by any note or notes, or have not 
been so secured, it shall be lawful for the Crown, if it see fit, by or 
through any of its seizing officers appointed under the authority of this 
Chapter, or any other officer authorized in that behalf, to seize and 
sell at public auction, for cash, after giving fourteen days notice of 
the time and place of sale to the operator, if practicable, or if not, 
then to the party in whose possession the lumber may be, and after 
public notice posted up for a like period in at least three public 
places in any parish in which the lumber or any part there of may 
be then situated, all or any part of the said lumber or anything into 30 
which the same may have Leen manufactured; and after deducting 
the amount so due for stumpage and all expenses of sale, the balance 
(if any) shall be paid over to the licensee or his assigns. Where the 
timber to be seized or to be sold is mixed up with other timber from 
vacant Crown Lands or private lands the whole of the timber may be 
seized and sold unless separated to the satisfaction of the minister." 

Similarly for the item of $7~4.11 paid to the ··workmen's Compensation 
Board. Nothing appears to justify this as an encumbrance as coming 
within the phrase " encumbrances or Government dues on the wood " . The 
Workmen's Compensation Act, Statute of New Brunswick 2:2, Geo. V. c. 36, 40 
sec. 68 (2) provides as follows -

" (2) The amount of an assessment and any judgment with respect 
to same, shall be a first lien upon all the property, real, personal or 
mixed, used in or in connection with the industry with respect to 
which the employer is assessed, subject only to municipal taxes and 
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the amount levied under execution upon any such judgment to the 
extent of the amount due upon such execution, shall forthwith be 
paid by the sheriff or his deputy to the Board." 

It has not been shown that any assessment was made under the provision, 
that if it were made it amounted to $724.11, or that if any assessment were 
made it related to the operations under these contracts. 

(4) HANSON, DOUGHERTY & WEST- STUMPAGE 
(FRASERS) . . . . ... . ... ... .. . .. . . . .... .. . .. . .. . . . . ... .. . ... . . . . Sl,044.68 

The evidence in regard to this is at Record pp. 88 and 89 and shows that 
10 the amount in question represents a settlement with the Frasers for a 

trespass. What is referred to at one time as" damages under the settlement" 
and at another time as "the stumpage" was apparently the purchase 
price of the wood which, so far as the evidence shows, may have come off 
freehold lands belonging to the Frasers. 

Reference may also be made to the two contracts Exhibits 1 and 10 
(Record p. 221, line 37 and Record p. 316, line 35) stating that the pulp
wood in question was to be cut from the lands owned or controlled by the 
seller. (See the first contract at Record p. 221, line 37 and the second 
contract at Record p. 316, line 35). Any claim for wood cut on other 

20 property could not be within the contract exceptions. 

(5) RENT HOUSING MEN.................................... $26.00 
The same argument applies to this amount. 
(6) FREIGHT ON WOOD RECEIVED UNDER THE 

CONTRACTS ..................... ..... ... ................. .... . $5,607.81 

This item could only be claimed under the heading oi an encumbrance 
and is not justified as such. 

This is no evidence that any such encumbrance ever existed, nor 
is there any evidence as to how or when the freight was paid. If the freight 
were paid on a running account, no encumbrances could arise. 

30 Halsbury-Vol. 4, page 92 
Further, delivery was to be made f.o.b. cars Fairville,' N.B. (Record 

p. 94, line 14), that is, at the charge of the vendor. In other words the 
freight had to be paid by the vendor (Atkinson) and therefore could not 
have been contemplated as a deduction by the defendant under the 
contract provisions. 

It is submitted, then, that quite apart from the item of 85,330.91, 
deductions have been made which cannot in any way be justified under the 
two contracts and that if these cannot be maintained the amount owing is 
more than sufficient to meet the Bank's claim. 

,o The Defendant has referred to the case of Shepherd v. Livingston (1924) 
1 D.L.R. 723, apparently in an attempt to support these expenditures as 
necessary expenditures. It is submitted that there is no evidence in this 
regard. On the contrary the Defendant contended throughout that it 
never took over the contract from Atkinson (Lacroix----Record p. 88) but 
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that Atkinson's men under Atkinson's supervision continued to ship the pulp
wood while the Defendant paid the bills direct. In Shepherd v . Livingston 
the defendant was compelled to take over the operations and necessarily 
made its expenditures in consequence. It may further be noted that in 
that case no purchase price under the assignment ever became due to the 
assignor. Compare also Mcil1illan v. Ritchie, 2 Allen 242 (2 N.B.R. 242). 

The Appellant asks that the Appeal be maintained and that the 
judgment of the Trial Judge be restored, with costs. 

The whole respectfully submitted. 

HANSO , DOUGHERTY & WEST, 10 

Solicitors for the Appellant. 

W. F. Chipman, 
of Counsel. 

No. 32. 

Factum of Port Royal Pulp and Paper Company Limited. 

PART I. 

STATEMENT OF FACTS. 
The facts of this action are somewhat complicated, but are not seriously 

in dispute. To review them properly, it is necessary to commence in the 
Spring of 1933, when the Respondent (Defendant) herein called the Port 20 
Royal entered into an agreement with New Lepreau Limited a New 
Brunswick Company for the purchase of a quantity of pulpwood. 

It appears that the Appellant (Plaintiff) herein called the Bank made 
advances to New Lepreau Limited on that contract, and in January of 
1934 the Port Royal sent the Bank a cheque for $5,350.00 in full settlement 
of advances to New Lepreau Limited for the operation of pulpwood 1933. 
(Exhibit 27, Record, p. 308.) This was done not on demand of the Bank, 
but at the request of Ewart C. Atkinson, who was the President of New 
Lepreau Limited. (Evidence of Mr. Lacroix, Record, p. 92, 11 6-16.) 
This figure is similar to, but should not be confused with the figure 30 
$5,330.91 which will appear subsequently. 

It appears that there was not sufficient wood delivered to the Port 
Royal under the original first contract of the Spring of 1933 to cover all 
advances and payments made by the Port Royal to or on account of New 
Lepreau Limited. On March 16th, 1934, the Port Royal estimated that 
there would be a shortage of approximately $4,000. (Exhibit No. 8, Record, 
p. 313.) Subsequently when the last wood was received about the end of 
May, 1934, it appeared that the actual amount which the Port Royal 
overpaid amounted to $5,330.91 (Evidence of Mr. Lacroix, Record, p. 84, 
11 16-28.) • 40 
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In the meantime and while the original contract was still running, on 
October 3lst, 1933, New Lepreau Limited entered into a second contract 
with the Port Royal for the sale to it of 1,000 to 4,000 cords of draw shaved 
pulpwood. (Exhibit No. 1, Record, p. 221.) 

Jn the 
Supreme 
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By agreement between the Port Royal and E. C. Atkinson and at the No. 32. 
request of the Bank, the name of the Contractor in this contract for draw Factum of 
shaved wood was changed from New Lepreau Limited to E. C. Atkinson Port Royal 
personally on March lst, 1934. (Exhibit 5, Record, p. 309.) Pulp and 

By March 16th, 1934, the Port Royal had advanced on this draw ~aper 

10 shaved contract the sum of $484.90, and had also charged as advances on Lf::J:;!_ 
the contract $4,000,-being the amount then estimated to be over-advanced continued. 
on the original contract of the Spring of 1933. This was done at Atkinson's 
request. (Exhibit No. 8, Record, p. 313.) 

In the meantime on January 20th, 1934, notice of intention of Atkinson 
to give security to the Bank under Section 88 was registered at the Office 
of the Receiver-General in Saint John. 

On January 24th, 1934, Atkinson made application to the Bank for 
advances totalling $5,000. Advances were made from time to time by 
the Bank and prior to the first of March, (that is before he even had a 

20 contract in his name or any suggestion of assets on which to give security) 
$2,000 had been advanced to Atkinson. 

On the 14th of March, 1934, the Bank advanced a further sum of 
$500.00 being a total advance of $2,500. 

On the lOth of March, 1934, Atkinson assigned to the Bank all moneys, 
claims, rates and demands which he might have or be entitled to under the 
contract dated the 3lst of October, 1933. (Exhibit 6, Record, p. 310.) 
A Copy of this Assignment was received by the Port Royal on the 16th day 
of March, 1934. (Exhibit 8, Record, p. 313.) 

On the 20th of March, 1934, Mr. Murray, the Bank's Manager at 
30 Fredericton, wrote to the Port Royal stating that he had advanced $3,000 

on the contract dated October 3lst, 1933, under Section 88, and expected 
payment of this amount before the Port Royal's claim of $4,000 over 
advanced on the first contract was paid. (Exhibit 9, Record, p. 314.) 
To this letter the Port Royal replied on March 26th (Exhibit A, Record, 
p. 315) denying any first claim of the Bank on the draw shaved wood, 
but agreeing to protect the Bank's advances after the Port Royal's claim, 
totalling $4,484.90, had been liquidated. To this letter the Bank made 
no reply, but continued to make further advances to Atkinson. Thus by 
March 19th the total advances of the Bank reached $3,000. (See Exhibit 

40 20 (5), Record, p. 234.) By May 28th S4,000. (See Exhibit 20 (9), Record, 
p. 242.) By June 2nd the advances totalled $4,200. (See Exhibit 20 (10), 
Recortl, p. 244.) By June 8th totalled 84,400. (See Exhibit 20 (12), 
Record, p. 248.) June 14th $4,600. (See Exhibit 20 (13), Record, p. 250.) 
June 14th, 34,800. (See Exhibit 20 (14), Record, p. 252.) June 30th, 
$5,000. (See Exhibit 20 (16), Record, p. 256.) 

Down to this date the Bank had been operating under an application 
for credit dated January 24th, 1934. (Exhibit No. 3, Record, p. 224) and 
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the security had been taken on the wood to be cut under the contract on 
the draw shaved wood. (See evidence of Mr. Murray, Record, p. 74, 
1118-21.) 

In the meantime on April 26th, 1934, the Port Royal entered into 
a further contract with E. C. Atkinson for the purchase of 10,000 cords 
of sap peeled pulpwood. (Exhibit No. 10, Record, p. 316.) Advances 
were made by the Port Royal from time to time under this last contract, 
and also under the draw shaved contract of October, 1933, until by the 
19th of July, the total had reached $5,644.71, to which the defendant had 
added S5,330.91, being the balance owning under the original contract 10 
of the Spring of 1933, making a total of Sl0,975.62. (See letter from 
Port Royal to Bank,- Exhibit No. 16, Record p. 349). 

On May 27th, 1934, Atkinson assigned to the Bank all moneys to grow 
due under the contract of April 26th, 1934, and on July 19th, 1934, the 
Port Royal received notice of this Assignment. (See Exhibit No. 16, 
Record, p. 349.) 

On July 16 Atkinson made a further application for credit to the Bank 
for advances totalling $10,000. (See Exhibit 14, Record, p. 321) and further 
advances were made by the Bank as follows: July l 7th, 1934, Sl,000. 
Total advances, $6,000. (See Exhibit 20 (21), Record, p. 266) July 24th, 20 
$1,000. Total advances $7,000. (See Exhibit 20 (22), Record, p. 268), 
July 28th, 1934, a further 51,000. Total advances $8,000. (See Exhibit 
20 (23), Record, p. 270), which was the total actual advance by the Bank. 
Subsequently the Bank received $500.00 reducing their advance to 57 ,500 
on the 2nd of August, 1934. (See Exhibit 20 (24), Record, p. 272), but 
the loan was again increased on August 12th to S8,005. (See Ex. 20 (26), 
Record, p. 276.) This was the last Bank money to be advanced to.Atkinson. 
(See evidence of Mr. Murray on Discovery, Record, p. 74, 11 32- 39.) 

Subsequently, however, various transactions went through the Bank's 
accounts. As moneys were received from the Port Royal, they would be 30 
debited in one account and credited in another, but in effect, the indebtedness 
remained constant. See evidence of Mr. Murray, (Record, p. 42, 11 32-44) 
to the effect that after July 28th, 1934, all subsequent dealings in the 
account would be renewals,- just a routine matter). The renewals and 
transactions in the account as shown by the securities (Exhibits 20 (27 to 41) 
coincide exactly with the dates on which cheques were received from the 
Port Royal as shown by the evidence of Mr. Murray the Bank Manager, 
Record, pp. 54- 55. 

It is to be noted that the actual securities themselves, Exhibits 20, 
Nos. 1 to 29 inclusive, only purported to grant security on rough or draw 40 
shaved wood. In other words, the entire amount of $8,000 advanced by 
the Bank was advanced on the security of draw shaved wood, which 
subsequently turned out to be worth approximately S4,500. delivered at the 
mill. (See infra.) 

Commencing, however, with security Exhibit 20 (30) dated September 
llth, 1934, (Record, p. 284) and continuing to the last Security, Exhibit 20 
(41) security was taken on rough draw shaved and sap peeled wood. 
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In the summer of 1934 the Port Royal's Manager, Mr. Lacroix, 
becoming aware that the Bank's advances had reached~ 8,000, endeavoured 
to negotiate some compromise between the parties in a settlement of their 
conflicting claims, and believing that there would be sufficient wood to 
meet the claims of both parties (Record, p. 90, ll 12-15) endeavoured to o. 32. 
reach an arrangement whereby the wood would be conveyed to the Port Factum of 
Royal by a Bill of Sale, and the Bank would receive S2.00 a cord as the wood Port Royal 
was delivered at the Mill. (See letter from Mr. Lacroix to Mr. Murray of ~ulp and 

eptember 13th, 1934--Exhibit No. 23, Record, p. 350). Thi offer, ~;:_;;any 
10 however, was refused. (See letter from Mr. Murray to Mr. Lacroix of Limited

September 14th, 1934, Exhibit 25, Record, p. 352). The Port Royal continued. 

however, at that time commenced to pay all bills of the operation by its 
own cheques, with the exception of a few small items that went through 
the Bank, which latter are shown in the evidence (Record, p. 55, 11 17-26) 
and continued so to do until the operation was completed, and the last 
of the wood received in June of 1935. 

Some 1772 cords of wood were received by the Port Royal during the 
late Fall of 1934, and the Bank demanded payment of S2.00 per cord, 
apparently under the terms of the suggested settlement which the Bank 

20 had refused to accept. 
To this the Port Royal replied by letter dated December 28th, 1934 

(Exhibit C, Record, p. 357) that they were going to deduct their own 
advances before anything was paid to the Bank. Here the situation rested 
until the pring of 1935, when in May the Bank wrote Atkinson that no 
further wood was to be shipped until its advances were paid. This letter 
was in effect ignored, and the Bank did nothing to protect its position, 
taking no steps to seize the wood or in any way realize on its purported 
security. 

In all, the Port Royal received under the two contracts in question 
30 6,005.43 cords of pulpwood. Of this quantity 707.17 cords was draw shaved 

wood, which at the contract price of $6.50 per cord was valued at $4,596.60. 
And the balance of the wood consisting of 5,298.26 cords was sap peeled 
wood, which at the contract price of $7 .25 per cord was valued at $38,412.37. 

It is common ground that the pulpwood in question in this suit was, 
with the exception of 522 cords cut on lands of the Fraser Companies 
Limited, cut on lands held by New Lepreau Limited, an incorporated 
Company, under Timber and Pulpwood licenses from the Province of New 
Brunswick. Thus Atkinson in his evidence on discovery read into the record 
(Record, p. 77, 1 45 - p. 78, 1 10) says that the operations were on lands held 

40 under Timber Licenses from the Crown, with the exception of 522 cords cut 
on lands of the Fraser Companies Limited, and all the licenses were in the 
name of New Lepreau Limited. 

Of the issued common stock of this Company amounting to 489 shares, 
24 7 shares were in the name of Atkinson, indorsed to the Bank as security 
for old indebtedness. 241 shares were and are owned by the Port Royal. 

It is further evident from various exhibits, consisting of promissory 
notes, agreements to give security and the actual securities themselves, that 
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Atkinson in no instance when giving security to the Bank purported to actas 
an officer or representative of New Lepreau Limited, but acted solely as an 
individual, and any security he gave or any agreement he made to give 
security was simply a personal act of his own. 

In fact, Atkinson (Record, p. 78 11 11- 14) said he had no agree
ment with New Lepreau Limited about cutting. 

It is also clear that the Bank at no time had possession of any of the 
pulpwood. 

The summaries of the Port Royal's accounts which are in evidence as 
Exhibits Dl, D2 and D3 (Record, pp. 359-360) Bhow that as a result of the 10 

whole transactions, the Port Royal sustained a loss on the three operations 
of $542.29. They further show the manner in which the contract price of 
the wood, cut under the Contracts of October, 1933 and April, 1934, 
totalling $43,008.97 was paid and that at the completion of delivery under 
the contracts in question, Atkinson was indebted to the Port Royal in the 
sum of 8542.29. 

PART II. 

POINTS IN ISSUE. 

In this case the Bank has claimed. 
First,- for damages for conversion by Port Royal of certain pulpwood 20 

upon which the Bank claimed to hold security under Section 88, and 
Second,- for payment to the Bank of certain purchase monies of the 

wood in question which purchase monies the Bank claims were assigned 
to it by E. C. Atkinson. 

On the first claim, the following points are in issue : 
1. Was E. C. Atkinson the owner within the meaning of Section 88 of 

the Bank Act of the pulpwood on which he purported to give security to the 
Bank under that Section ? The Port Royal submits he was not. 

2. Did the Bank have a title to the pulpwood superior to that of the 
Port Royal? The Port Royal submits it did not. 30 

3. Did the Bank have sufficient title to the pulpwood in question on 
which it could successfully found an action for conversion ? The Port Royal 
submits it did not. 

4. Did the Bank affirm the sale of the pulpwood from E. C. Atkinson 
to the Port Royal and thus waive any tort of conversion which may have 
been committed? The Port Royal submits that the Bank did so waive any 
tort. 

5. Was the Bank's security under Section 88 taken in compliance with 
Section 90 of the Bank Act? The Port Royal submits it was not, and that 
security is therefore invalid in part at least. 40 

On the second claim, the following points are in issue : 
1. Did the Port Royal pay the purchase price of the pulpwood bought 

by it from Atkinson or is there a balance of such purchase price still owing 
to the Bank under assignments of such purchase price from E. C. Atkinson? 
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The Port Royal submits that the purchase price is fully paid and there is 
no balance owing thereon. 
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Canada. 2. In the payment of such purchase price was the Port Royal justified 

in paying to itself by way of set-off all or any part of the sum of $5,330.91 
owed to it by New Lepreau Limited on a previous contract? The Port Royal Xo. 32. 
submits that it was justified in the set-off so made by it. Factum of 

3. As regards the right of set-off, is there any distinction to be drawn Port Royal 

between the set-off as against the contract of October, 1933, which was ;~1
~:nd 

originally made with New Lepreau Limited and subsequently changed to Co~pany 
10 E. C. Atkinson and the contract of April, 1934, which was originally made Limited-

with E. C. Atkinson? The Port Royal submits that no distinction should continued. 

be made. 
PART III. 

ARGUMENT. 
The Bank claims under two general heads : 
First, that the Port Royal has converted to its own use the pulpwood 

cut under the two contracts of October 31, 1933, and April 26, 1934, which 
was the property of the Bank by virtue of securities given to the Bank by 
Atkinson under Section 88 of the Bank Act, and Second, that the Port Royal 

20 is indebted to the Bank for part of the purchase price of the said wood. 
To these two claims the defences of the Port Royal are as follows : 
As to the claim for conversion: 
1. Atkinson was not the owner of the wood at any time and therefore 

could not give valid security to the Bank. 
2. Actually the title of the Port Royal is superior to that of the Bank. 
3. Even if the title of the Port Royal is not superior, the Bank has not 

sufficient title to succeed in an action for conversion. 
4. The Bank having adopted the sale by Atkinson to Port Royal are 

estopped on their claim for conversion. 
30 5. The Bank's security is invalid in part at least by reason of failure 

to comply with the provisions of Section 90 of the Act. 
As to the claim for the purchase price : 
The Port Royal has paid the purchase price in accordance with the 

terms of the contracts and its arrangements with the Vendor which were 
made prior to receipt by Port Royal of Notice of assignments to the Bank 
of the purchase monies. 

THE CLAIM FOR CONVERSION. 
The first claim, that of conversion of the Bank's pulpwood has been 

treated throughout by Counsel for the Bank as its main cause of action, 
40 and it will be treated here under the following propositions : 

1. ATKINSON WAS NOT THE OWNER OF THE WOOD AT ANY TIME AND 

THEREFORE COULD NOT GIVE VALID SECURITY TO THE BANK. 

While Atkinson is described as the owner of the wood in question 
in the various securities given by him to the Bank, his ownership of the 

::; 2 
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wood was denied by the Port Royal in its pleadings, it claiming that title 
to the wood was in New Lepreau Limited with the exception of 522 cords 
cut by Atkinson on trespass of lands of Fraser Companies Limited, the 
title to this quantity having passed direct from the Fraser Companies 
Limited to the Port Royal on payment by the Port Royal to the Fraser 
Companies of the latter's claim in connection with the wood (Record, 
p. 88, 1 42-89, 1 5) and put the Bank to the proof of its title. 

Aside from proving as was admitted in the defence that Atkinson 
was the President of New Lepreau Limited and was nominally, though 
not beneficially the owner of the majority of the stock of that Company, 10 
the Bank has completely failed to discharge the burden of proving its 
title and in fact has not attempted to prove title of any sort in Atkinson. 

In this connection, the Bank is apparently proceeding on one or both 
of two assumptions: First, that Atkinson as President of New Lepreau 
Limited and as the nominal holder of the majority of stock of that Company, 
was the owner of the assets of the Company, or-Second, that under 
Section 88 of the Bank Act, the Bank can acquire valid security by a 
document executed by some person other than the owner of the goods. 

The first suggestion that Atkinson by reason of his registered ownership 
of the majority of the stock of New Lepreau Limited and his position as 20 
President of that Company was the owner of the assets of the Company is 
completely negatived by the authorities. 

The case of Salomon vs. Salomon (1897) Appeal Cases, page 22, in the 
House of Lords, clearly established that even if the Company was a one-man 
Company, so called, it is entirely separate and distinct from the individuals 
who comprise it. 

So also in Gramophone and Typewriter Liniited vs. Stanley (1908) 2 K B 
page 89; Cozens-Hardy, M. R., in the Court of Appeal said at pages 95 
and 96: 

" The fact that an individual by himself or his nominees holds 30 
" practically all the shares in a Company, may give him the control 
" of the Company in the sense that may enable him by exercising 
" his voting powers to turn out the Directors and to enforce his 
" own views as to policy, but it does not in any way diminish the 
" rights or powers of the Directors, or make the property or assets 
" of the Company his." 

A still stronger case is that of M acaura vs. Northern Assurance Company 
Limited (1925), A C, page 619. Here the appellant was the owner of real 
estate in Ireland. He agreed to sell all the timber on it for £27,000 to 
a Canadian Company, to be paid for in full by fully paid-up shares of 40 
that Company, and gave the Company leave and license to enter and 
use the Mills for the purpose of sawing. As consideration for the timber 
and certain other moneys advanced by him, the Company issued to the 
appellant 42,000 fully paid-up Sl.00 shares, constituting the entire issue 
of stock issued by the Company, and all the shares were held by the 
appellant or his nominees. Some three years later, and after the lumber 
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was all cut, the appellant insured the same in his own name against fire. 
At the time the appellant was al o a creditor of the Company to the extent 
of £19,000. Shortly afterwards the greater part of the timber was destroyed 
by fire. The insurance Company contended that the appellant had no 
insurable interest. His contention was that he did have. On the argument 
it was urged that it was the case of a sole shareholder dealing with property 
created by his money, and that he had a serious interest in fact in the 
property, both as a creditor and a hareholder. 

This contention was rejected by the House of Lords, who held that 
10 the appellant had no legal insurable interest, and therefore the action 

must fail. 
Lord Sumner aid at page 630 : 

" He (the appellant) stood in no ' legal or equitable relation ' 
" to the timber at all. He had ' no concern in ' the subject insured. 
" His relation was to the Company, not to its goods." 

Lord \Vrenbury said at page 633: 
"My Lords, this appeal may be disposed of by saying that 

" the corpora tor, even if he holds all the shares, is not the Corporation, 
" and that neither he nor any creditor of the Company has any 

20 "property, legal or equitable, in the assets of the Corporation." 
The ea e of Export Brewing and Malting Company vs. The Dominion 

Bank decided in the Privy Council last year, reported 1937, 3 D.L.R. page 
513, is the most recent authority on this point and favours the Port Royal. 
In the ea e Lord Russell of Killowen in giving the judgment of the Court 
said at page 523, "They (their Lordships) believe it to be of supreme 
" importance that the distinction should be clearly marked, observed 
" and maintained between an incorporated company's legal entity and 
" its actions, assets, rights and liabilities on the one hand and the individual 
" shareholders and their actions, a sets, rights and liabilities on the other 

30 "hand.' 
Adapting then the words of Lord "\\Trenbury in the llfacaura Case 

to the facts of the present case, even if Atkinson had owned all the shares 
in New Lepreau Limited, he had no legal or equitable property in the 
assets of the Company which he could convey to the Bank under Section 
88, so as to enable the plaintiff to succeed in an action for conversion. 

Thi ea e is even stronger, as practically half the stock of New Lepreau 
Limited was owned by the Port Royal. 

Furthermore, this is not a case of an ignorant man, who might possibly 
conceive a Company and its President had the same rights, but the plaintiff 

40 herein was represented by its Manager,- an experienced Banker, who was 
so he states himself familiar with the corporate set-up of New Lepreau 
Limited. 

The second suggested claim of the Bank that Section 8 of the Bank 
Act enables the Bank to obtain valid security on goods not owned by the 
giver of the security is also completely negatived by the authorities. 
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Section 88 of the Bank Act, sub-section 5, itself provides that any 
security under this Section may be given by the owner of the goods, wares 
and merchandise. There is no provision in the Act for the giving of such 
security by any person other than the owner and the express enactment 
stating the persons who may give security shuts the door to any further 
implication. Thus the persons who may give valid security under Section 88 
are limited to such as come within the classification of " Owners." 

A leading case in this connection is "Blackburn vs. Flavelle" L.R. 
6 App. Cas. decided by the Privy Council in 1881. Here the statute in 
question provided for a certain sale to be made by public auction. It was in 10 

fact made by Conditional Sale and it was held that the procedure by Con
ditional Sale was invalid, the statute having expressed the mode in which the 
sale should be conducted, and Sir Barnes Peacock in giving judgment at 
page 634 quotes with approval the statement of law given by Mr. ,Justice 
Hargrave in "Drinkwater vs. Arthur" (10 S.C. N.S.W. 193) as follows: 
" If there be any one rule of law clearer than another as to the construction 
" of all statutes and all written instruments ( as for example sales under 
" powers in deeds and wills) it is this: that where the legislature or the 
" parties to any instrument have expressly authorized one or more particular 
" modes of sale or other dealing with property, such expressions always 20 

" exclude any other mode except as specifically authorized." See also to 
like effect "Shail' vs. Reckitt" (1893) Q. B.D. 779 per Hawkin , J ., at p . 781 
and per CaYe, J., at p. 782. 

In other words, under the Bank Act a person to give a valid security 
must be the owner of the goods, ware or merchandise in question. This 
interpretation of the Act has been followed in every case in which the 
question has come before the Courts. 

Thus in" Barry vs. The Bank of Ottawa'' 1909, 17 O.L.R. page 83, it was 
held that a commission merchant could not give valid security to the 
Bank under ection 88 on goods which were not his own property. So 30 

too, in " Union Sulphilr Company of Rew York vs. Riordon Company Ltd. 
and The Bank of Montreal" (30 Rev Leg. 144, 1922) it was held by Mr. 
Justice Surveyor in the Superior Court of Quebec that certain sulphur 
which was owned by the Sulphur Company but in possession of the Riordon 
Company on a consignment basis could not be the subject of ecurity 
given by the Riordon Company to the Bank. The learned Judge went 
into the authorities at great length and points out that while under Section 87 
of the Bank Act certain persons other than the owner of goods could give 
valid security to the Bank under Section 86, this does not apply to ection88 
and that to come within the purview of the latter section, the security giver 40 

must be the owner. 

466: 
o also, in re William A. Jlarclz, 11 C.B.R. 463, Gibsone J. said at page 

"It is neither the purpose nor the effect of The Bank .Act, 
" Section 88, to make the security receipt effective to transfer to 
" the Bank more rights in the merchandise than the customer 
" himself has; in other words, it is only the rights in the merchandise 
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" which the customer himself has which are tran £erred to the In the 
" Bank by the security . . . as against another claimant to the upreme 
' merchandise in general, the Bank is entitled only to the rights g:~:~1 
" which its customer had, and which its customer transferred 
" to it." ro. 32. 

The case of Royal Bank of Canada vs. Hodges in the British Columbia ;~;!t~~!1 Court of Appeal 1930, 1 D.L.R. 397, is a further instance where the Court Pulp and 
held that security under Section 88 must be given by the owner. In that Paper 
case the Court, consisting of Macdonald, C.J., Martin, Phillips and Macdonald C?mpany 

10 J.J.A., all considered that security under I ection 88 must be given by Lim
1
~ted-d 

f h d d h d d . d d . d con inue , the owner o t e goo s an t en went on an eci e on varyrng groun s 
that under the facts of the case the security had been given by a per on 
who could properly be described as the owner of the goods in question. 

Another instance of a similar decision is the case of .M utchenbacker 
vs. Dominion Bank in the Manitoba Court of Appeal (1911 21 Man. L. R . 
page 320). See also Hatfield vs. Imperial Bank 1907. 6 Terr. L.R. 296. 

The text writer are also unanimous in stating that security under 
Section 88 must be given by the owner. See Falconbridge on Banking and 
Bills of Exchange 5th Edition 1935, pages 223 and 256. Also· MacLaren 

20 on Banks and Banking 5th Edition 1928 at page 337 where the author 
says: "It is only the owner who can give the security mentioned in this 
section.'' 

Further text authority is Canadian Banking Practice 5th Edition 
1937 edited by Mr. Falconbridge. This work takes the form of questions 
and on page 366 the following question and answer is given: 

" Question 678. A Bank agrees to make an advance to Brown 
" Bros. on the security of hogs. The hogs are the property of the 
' firm, but are in posses ion of Robert Brown, one of the partners. 

" hould the assignment under Section 88 of the Bank Act be 
30 ' taken from Robert Brown or from the firm ? " 

" Answer- The assignment must be taken from the owner of the 
'· goods, in this instance from the firm of Brown Bros. It is not 
" necessary that the goods should be in the owner's possession in 
" order to validate the assignment, but the name of the per on 
" in whose posses ion they are should be mentioned, as also the 
" place or places where the hogs are kept." 

The same question and answer are set forth in the fourth edition of 
this work 1921 at page 306. 

It is thus apparent that it has become settled law that security under 
40 Section 88 is only valid if given by the owner of the goods, the subject of 

the security. 
In the present case, counsel for the Bank argued in the appeal to the 

Appeal Division of the Supreme Court of New Brunswick though not at the 
trial that as Section 88, sub-section 7, provided that the Bank by virtue of 
such security would obtain the same rights and powers in respect of goods 
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covered by the security as if it had acquired the same by virtue of a ware
house receipt, that a valid security could be given under Section 88 by any 
person who could give valid security under Section 86 and its complementary 
Section 87, that is, generally speaking, any person in possession of the 
goods or indicia of title thereto with the consent of the owner. 

This argument was strongly advanced by counsel and carefully con
sidered by the Court in the case of Barry vs. The Bank of Ottawa 17 O.L.R. 
page 83, but it was held by the trial judge and also unanimously by the 
Court of Appeal of Ontario consi ting of Falconbridge, C.J.K.B., Britton 
and Magee, J .J., that the proposition was untenable. 10 

We particularly refer to the judgment of Falconbridge, C.J., at page 88. 
So too, in the U n1'on Sulphur Company of New York vs. Riord,on 

Company and the Bank of Montreal cited above, the same argument was 
advanced and action was dismissed. The same argument was also ad
vanced in the Mutchenbacker case but was apparently not considered by 
the Court as being of any validity. 

Aside from the words of the Statute there is a real distinction between 
the two classes of security dealt with under Section 86 and Section 88 
respectively. In Section 86 the Act d als with documents of title which 
for years, particularly in the case of Bills of Lading, have been known to the 20 

commercial world as instruments which were to all practical purposes 
negotiable and the Act is also dealing with a class of persons who under 
Provincial Act and under the common law have power to transfer title of 
goods which they do not themselves own. 

In effect, Sections 86 and 87 import into the Bank Act the provisions 
of the Factors Act which are common to the commercial law of the country 
as a whole and are well known to the commercial public. 

Under Section 88 the Act is dealing with a security which as Davis, J ., 
said in Royal Bank of Canada vs. TV orkmen' s Compensation Board of Nova 
Scotia 1936, S.C.R. at p. 567, is a particular statutory form of Mortgage. 30 

2. ACT ALLY, THE TITLE OF THE PORT ROYAL IS SUPERIOR TO THAT 
OF THE BANK. 

( 1) LEGAL ESTATE IN THE CROW 

Of the 6,005.43 cords, 5,483.09 were cut on Crown Lands under license 
to New Lepreau Limited. Cap. 22, 23, Geo. V 1933, provides that. 

"All lumber cut within the limits of any license . . . shall 
" be and remain the property of the Crown until the Stumpage 
" thereon is paid." 

This stumpage was not paid until after delivery, and was then paid 
by Port Royal. The balance of the 6,005.43 cords, namely 522.34 cords, 40 
was cut on Fraser's lands wrongfully, and was at no time the property of 
Atkinson, and Port Royal paid Frasers their stumpage of Sl,044.68 after 
delivery. 

Having purchased the rights of these claimants, namely: the Crown 
and Frasers, the Port Royal should be regarded as the owner of the property. 
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An analogous situation is that of the right of a stranger who pays off In the 
a mortgage on an estate. Falconbridge on the Law of Mortgages, 2nd Ed. Supreme 

Court of 1931, says at page 338 : Canada. 
" Presumably he does not intend to discharge the mortgage but 

" keep it alive for his own benefit, F No. 32.f 
actum o 

and quotes the following from Crosbie-Hill vs. Sayer (1908) 1 Ch. 866, at Port Royal 
877 : Pulp and 

" ·where a third party, at the request of a mortgagor, pays off ~aper 
" a first mortgage with a view of himself becoming a first mortgagee Lf:1.:~:_ 

10 " of the property, he becomes, in default of evidence of intention continirnd. 
" to the contrary, entitled in equity to stand, as against the property, 
" in the shoes of the first mortgagee." 

Hanbury, Modern Equity, 1935, in referring to Crosbie-Hill vs. Sayer 
says at page 450: 

"It is not right that a perfectly honest transaction between A 
" and B should confer an undeserved increment on C., who was no 
" party to it. ' 

Hanbury, again at p. 626 : 
" Lastly, there is a somewhat complex equitable doctrine, 

20 " which Wright, J., in Liggett vs. Barclays Bank (1928, 1 K.B. 48) 
" refused to identify with subrogation so called, but it is respect
" fully submitted that the two doctrines are sufficiently alike to 
" be called by the same name. The doctrine is that where one 
" person has paid the debts of another, without authority, he is 
" entitled to stand in the place of the creditors against the debtors 
" who he has thus relieved." 

And on Page 627 : 
"This right, however, of one who gratuitously discharges 

" another's debt to stand in the place of the creditor closely 
30 " resembles genuine subrogation in many ways, and not least 

" in that it is generated by the payment; it cannot arise until the 
" payment has been made. It is at least a half-brother of the 
" genuine article, and their common parent might be said to be 
" the converse of the fifth maxim of Equity 'He who has done 
" equity, may seek equity'." 

(2). THE PORT ROYAL HAD AN EQUITABLE INTEREST SUPERIOR TO 
THAT OF THE BANK. 

Even though we disregard the Macaura case entirely, the legal estate 
in the pulpwood being in the Crown, Fraser Companies or possibly New 

40 Lepreau Limited, Atkinson could at the most have only an equitable 
interest in the wood given to either the Bank or the Port Royal and we 
claim that the Port Royal's equitable interest in such event would be 
superior to that of the Bank. 

:i: 0 2603 T 
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The Bank says no title passed to the Port Royal until delivery. An 
examination of the contracts is important. The October contract says 

"That the seller in consideration of the sum of one dollar ($1.00) 
" to him in hand this day paid by the Company, the receipt whereof is 
" hereby acknowledged, doth hereby agree to sell and deliver to the 
" Company, and the Company agrees to purchase and accept: 1000 
" to 4000 cords of Draw shaved or rossed spruce & fir pulpwood ... 
" to be cut from lands owned or controlled by the seller and situated : 
" New River, N. B .... Advances agreed by Company to New 
" Lepreau Ltd. as follows: Sl.25 per cord when cut, $2.00 per cord 10 
" when draw shaved or rossed in the woods, 51.00 per cord when 
" piled on the bank of river ready to be driven." 

The balance was payable on delivery. 
As to the sap peeled contract of April 26, the clause read: 

"Advances on the said pulpwood shall be made by the said 
" Company to the seller at the rate of: 

" (a) $1.25 per cord when wood has been peeled; 
" (b) Further advances of Sl.25 per cord when the wood has 

" been sawed and piled in the forest ready for scaling. 
" To make these advances, the Company's estimation will 20 

" be used, and the wood stamped with the Company's mark. 
" (c) A further advance of Sl.00 when the wood has been 

" hauled to the river ready for driving. 
" (d) A further advance of 50 cents a cord when the wood 

" has been driven down the river to the New River Station. 
" (e) The balance to be paid on the twentieth (20) of each 

" month for all pulpwood delivered to and accepted by the 
" Company during the previous month." 

Although "stamping" is not mentioned in the October contract, the 
evidence is that the wood under both contracts was stamped a a matter of 30 

course. 
Under this contract it is submitted title passed to the Port Royal in 

something as soon as the contract was signed. In consideration of one 
dollar, the vendor agreed to cut down sufficient trees to make from 1,000 to 
4,000 cords. And then comes the provision with reference to the instalment 
payments. If no legal title was obtained from Atkinson, it is submitted 
that the vendee obtained rights in equity which bind a subsequent purchaser 
or mortgagee, with notice. The Bank argues that this equity would only 
extend to S484.90, the amount advanced by the Port Royal to New Lepreau 
Limited before the first advance by the Bank to Atkinson, but if there is an 40 
equity, it must extend to one of the considerations which induced the Port 
Royal to enter into the contract, namely: the payment of the old debt, 
and further, to the obligation to pay the balance of the moneys to the Bank. 
It is submitted that the Port Royal had sufficient equity in the contract to 
justify a Court in granting an injunction restraining the vendor and a 
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prospective purchaser with notice, from consummating a ·transfer of the 
property. Kerr on Injunctions, 6th Ed. 462, says at page 462: 

" So also the Court will not, as a rule, restrain by injunction the 
" breach of a contract for the sale and delivery of chattels." 

But that the power exists to do o is clear, and to that end the authorities 
are trending. See the remarks of Fry, J., in Donnell v. Bennett, 22 Oh. D. 
835 (1883), at 837. 

If the power to grant an injunction depends on whether or not the Court 
would grant specific performance of the contract, attention is called to 

10 Section 48 of the Sale of Goods Act, chapter 149 R. S. N. B. 1927, which 
enables the Court to grant such pecific performance in the ea e of a contract 
for the sale of specific or ascertained goods. Hanbury, Modern Equity 
(1935) 525, discusses the similar section under the English Act, and points 
out in the note at the bottom of page 526, that 

" The statutory power exists whether or not property in the 
" goods has passed under the contract." 

See also Hanbury's discussion at page 547 of Jones v. Earl of Tankerville 
(1909) 2 Ch. 440. 

R. S. N. B. 1927, Chap. 149, The Sale of Goods Act, section 48, provides 
20 "In any action for breach of contract to deliver specific or 

" ascertained goods, the Court may, if it thinks fit, decree that the 
" contract shall be performed specifically, without giving the 
" defendant the option to retain the goods on payment of damages." 

This section by giving an equitable remedy which really acts in rem 
against specific or ascertained goods, gives also an equitable right therein, 
which the remedy protects. This is one of the general principles of Juris
prudence- the remedy presumes the right, and in certain cases establishes 
the right. The question is whether the goods in question are specific or 
ascertained. 

ao Specific goods are defined in the Act itself as meaning goods identified 
and agreed upon at the time the sale is made. 

Ascertained goods are taken to mean goods which in accordance with 
the contract are subsequently appropriated to it. Thus Atkin, L. J. in -re 
Wait (1927) 1 Chan. 606, says: 

" ' Ascertained ' probably means identified in accordance with 
" the agreement after the time a contract of sale is made, and I 
" shall assume that to be the meaning." 

This was cited with approval by Donovan, J., in re Western Canada 
Pulpwood Go. (1929) 4 D. L. R. at page 346. 

40 James Jones & Sons Ltd. vs. Earle of Tankerville ( 1909) 2 Chan. page 
440. Here the plaintiff entered into a contract with the defendant for the 
purchase and removal of certain timber growing on his property. The 
plaintiff entered on the property, erected mills and commenced to cut 
timber, etc. The defendant repudiated the contract and forcibly ousted 
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the plaintiff. The plaintiff claimed an injunction restraining the defendant 
from preventing the due execution of the contract. Held : That although 
the Court might be unable to compel the plaintiff to cut the timber, if he 
refused to do so, it had jurisdiction to give relief by way of specific per
formance, and the injunction ought to be granted. 

We claim in the present case that the pulpwood was ascertained as 
soon as Atkinson cut it in accordance with the contract. He was only 
carrying on the one operation, or a series of operations, and that was for 
the Port Royal. Therefore, all the wood he cut was appropriated by him 
either to the draw shaved contract or the sap peeled contract. He stated 10 
in his evidence on discovery that the wood for the draw shaved contract 
was practically all cut prior to Christmas 1933. It was then hauled to the 
river bank in readiness for delivery by the spring freshet. 

For further definition of" ascertained," see Sanky, J., in Thomas Sack 
and Bag Co. vs. Knowles (1919) 88 L. J. K. B. 585, where he said: 

"I rule that 'ascertained' means that the individuality of the 
" goods must in some way be found out, and when it is, then the 
" goods have been ascertained." 

And in Benjamin on Sale, 7th Ed. page 1026, the author states that 
the effect of the ruling seems to be that " ascertained " means made specific 20 
after the contract, for there can be no logical distinction between specific 
goods and goods whose individuality has been ascertained. 

In considering as to whether a Court would grant specific performance 
where it has authority to do so, it is clear that the Court will take into 
consideration the fact that a remedy in damages might be illusory. (See: 
In re Wait (1926) Ch. 962.) The decision was reversed on appeal, but as 
stated in Hanbury's Modern Equity, page 526, the powers given under the 
Sale of Goods Act will be used in the case in which a remedy of damages 
will prove abortive, owing to the bankruptcy of the vendor. 

A further illustration of this principle is Re Western Pulpwood Co. 30 
1929, 3 V{. W. R. 544 (Man. C.A.). Here, there was an agreement for the 
sale of a quantity of pulpwood not then owned by the seller, but on Crown 
land in the Province of Manitoba, for the price of $7.00 per cord in accord
ance with certain specifications, delivery to be made at Anderson's Point, 
Lake Winnipeg. The wood was to be scaled by the purchaser, and on 
scaling $6.50 was to be paid,- the balance to be reserved until the pur
chaser took delivery. The wood was scaled from time to time, and was 
marked by the purchaser, and payments were made accordingly. There 
was a special provision in the contract that the property should not be 
deemed nor considered to have passed to the purchaser until the pulpwood 40 
is delivered and ·in the possession of the purchaser. The vendor went into 
bankruptcy. In the meantime the purchaser had paid the stumpage to 
tne Government of Manitoba. 

The Trustee in Bankruptcy claimed the wood as against the purchaser 
on the ground that there was no complete contract of sale, the title was 
still in the yendor and hence in its trustee; and, secondly, that there was 
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a violation of the Provincial Bills of Sale Act, in that there was a purported In the 

contract of the sale of goods where possession had not passed, and hence it 
was void against the Trustee. 

upremt 
Court of 
Canada. 

Donovan, J., the Trial Judge, had held (1929) 3 W. W.R. 81) that the 
property in the wood and the right to, and actual possession thereof had . ~o. 32. 
passed to the paper company; and that, in the event of it appearing that Factum of 

because of any claim by the owner of the land from which the wood was ;ort Roral 
cut or for any other reason a declaration in favour of said Company as to Pu P an 
ownership and possession would not be sufficient, an Order would go for c~:;any 

10 specific performance of the contract. The judgment was upheld on appeal. Limited
Fullerton and Prendergast, J.J.A., holding that the purchaser was entitled continued. 

under sec. 51 of The Sale of Goods Act, to specific performance of the 
agreement, whether or not the property in the wood had passed. Trueman, 
J.A., Dennistoun, J. A., concurring, held that, if there had been nothing 
more than a contract to sell pulpwood to be cut, the purchaser's right to 
the wood would depend upon whether the case was one for specific per
formance or not; but .that, since the purchase price had been paid, then 
though the property had not passed, an equity existed which the Court 
would enforce by a declaration of ownership without regard to whether in 

20 different circumstances specific performance would be decreed or not. 

30 

With respect to the passing of the property, Fullerton and Prendergast, 
J.J.A., held that the property had not passed; Dennistoun and Trueman, 
J.J.A., held that it had passed. 

Fullerton and Prendergast, J.J.A., said that "ascertained" in sec. 51 
of the Sale of Goods Act means identified in accordance with the terms of 
the contract. In re Wait, Trustee vs. Humphries & Bobbett (1927) 1 Ch. 606, 
at 630 followed. 

Attention is called to the large number of cases referred to in the 
judgments of the Trial Judge and the Court of Appeal, and in particular: 

Dixon vs. Yates (1833) 5 B. & Ald. 313, 340; llO E. R. 806. 
Tailley vs. Official Receiver 13 A. C. 523. 
Langdon vs. Waring (1865) 18 C. B., N. S. 315; 144 E. R. 465. 

If the Bank should argue that the goods were not ascertained, the 
answer is that Atkinson was cutting only for this contract, and that the 
goods were ascertained as far as the contract is concerned, as soon as the 
cutting took place. 

If the Bank should argue that the agreements of sale were void as 
against the Bank in that there was no registration under the Bills of Sales 
Act, it is only necessary to point out in reply that the statute only avoids 

40 an unregistered conveyance as against a subsequent purchaser or mortgagee 
in good faith, i.e., without notice. 

(3) EFFECT OF NOTICE. 

Authority supports the proposition that an agreement to sell goods 
which to the buyer's knowledge the seller was under contract to sell to 
another, is illegal and unenforceable. 
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See Pollock on Contracts, 9th Ed. p. 475, as follows: 
"A. makes an agreement with B. the execution of which would 

" involve an unlawful action on B.'s part ( e.g. a breach of B.'s 
" contract with C.) 

" If A. does not know this, there is generally a good contract, 
" and A. can sue B. for a breach of it, though B. cannot be compelled 
" to perform it or may be restrained from performing it. We may 
" say (and must, it seems, where the illegality is such as to involve 
" a personal incapacity on B.'s part to make such a contract) that 
" B. is deemed to warrant that he can lawfully perform his promise." 10 

See also Corpus Juris, Vol. 13, p. 490, sec. 434, where it is stated: 
"An agreement may be contrary to public policy and illegal 

" because it affects a duty which one person owes to another." 

In Sharpe vs. M 'Keen, 4 N.B.R. at page 531, the Court said, quoting 
from another case : 

" A plaintiff cannot recover in a court of justice whose cause 
'' of action arises out of a contract made between him and the 
" defendant in fraud or to the prejudice of third persons." 

See also Wanderers Hockey Club vs. Johnson (B. C.) 25 Western L. R. 
434, where Murphy, J., said: 20 

" On the merits of the case, I find the facts to be that Patrick 
" had a contract with Johnson for his services for the season 
" 1912- 1913; that he, Patrick, communicated the fact of his having 
" such contract to the plaintiffs; that the plaintiffs subsequent 
" to obtaining this information, influenced Johnson to enter into 
" a contract with them by offering him a higher salary; that 
" Johnson thereupon tore up hi contract with Patrick and entered 
" into the contract herein sued upon, without in any way arranging 
" for any release from his contract with Patrick. Under these 
" circumstances, I think the axiom 'ex turpi causa non oritur actio,' 30 

" applies. 
"The nearest case I have been able to find in the English Courts 

" is that of Hannington vs. Victoria Graving Docks Co. 47 L. J. Q. B. 
" 594. In that case, though the jury found that the contract sued 
" upon h~d not, in effect, influenced the employee in his relations 
" to his employer, yet it was held that it might have had that effect, 
" and, consequently, was not enforceable in a Court of Law. This 
" case is much stronger, inasmuch as, whilst the direct object of the 
" contract sued upon was undoubtedly to obtain Johnson's services 
" for the plaintiffs' club during the season 1912- 13, yet it must 4'0 
" have been obvious to both parties that such contract could not be 
" carried out without breaking the existing contract between Patrick 
" and Johnson." 



10 

151 

In this connection, attention is called to The Factors Act, Chapter 154 
R. S. N. B. 1927, section 12, which provides that, 

" Where a person having sold goods~ continues or is in possession 

In the 
Supreme 
Court of 
Canada. 

" of the goods ... the delivery or transfer by that person ... 
" of the goods ... under any sale, pledge or other disposition No. 32. 
" thereof, to any person receiving the same in good faith, and iac;~ ofl 
" without notice of the previous sale, shall have the same effect p~rp ar~Ja 
" as if the person making the delivery of transfer were expressly Paper 
" authorized by the owner to make the same." Company 

Limited
This section, by implication, is a statutory recognition of the principle continued. 

that a purchaser, with notice, takes subject to prior rights in the goods. 
That there are equitable rights in personal property was decided by 

Holroyd vs. Marshall (1826) 10 H. L. C. 191. This case is discussed by 
Hanbury at p. 30. See also the discussion by Hanbury at pp. 32 and 33 
of Re Wait (1927) 1 Ch. 606. 

The same principles naturally apply to a mortgage given by a vendor 
who has agreed to sell goods, where the mortgagee knows of the contract 
of sale. 

That security under Section 88 of The Bank Act is nothing more or 
20 less than a mortgage, is the last word of the Supreme Court of Canada. 

30 

See The Royal Bank of Canada vs. Workmen's Compensation Board in Nova 
Scotia (1936) S. C. R. 560 (Part VIII October 31, 1936). Davis J., at 
p. 567, said : 

"I had occasion in Bank of Montreal vs. Guaranty Silk Dyeing 
" and Finishing Co. Ltd., to consider this particular form of security 
" and came to the conclusion, contrary to the very able argument 
" of counsel for the Bank in that case, that the security did not 
" operate to transfer absolutely the ownership in the goods, but 
" that the transaction was essentially a mortgage transaction and 
" subject to the general law of mortgages, except where the statute 
" has otherwise expressly provided. 

"The Bank of Montreal vs. Guaranty Silk case which is found 
" in (1935) 4 D. L. R. 483, decided that The Bank Act purports to 
" confer on a bank holding a security under Sec. 88, only such right 
" or title to the goods, wares and merchandise therein mentioned 
" as was at the time held by the person who gives such security 
'' to the Bank. '' 

Applying these principles to the instant case, the situation in brief, is 
as follows : · 

40 New Lepreau or Atkinson was engaged in selling pulp to the Port 
Royal starting in the spring of 1933. It was a continuous performance. 
Port Royal agreed to enter into another definite contract on October 31, 
1933, provided t hat it could recoup any overpayment it might make on the 
first contract out of the profits coming to Atkinson on the second contract, 
and the situation was that on January 20, 1934, when Atkinson approa.ched 
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the Bank, Port Royal had already advanced money on the October contract, 
and had charged up against this account the deficit on the spring contract, 
which eventually turned out to be $5,330.91. 

On said January 20, 1934, the Bank knew of this loss, so to speak, on 
the first contract. The Bank Manager's evidence that he thought it was in 
the vicinity of 84,000., has ah-eady been quoted. 

In March the Bank notified the Port Royal that it was making advances 
to Atkinson, and asks the Port Royal to let the Bank know what payments 
have been made to date on this contract, and the Port Royal immediately 
write back and tell the Bank of their agreement with Atkinson in the 10 
following words : 

" The advances on this contract during the winter were $484. 90 
" plus an amount of about $4,000., over advanced on the other 
" contract which we have with him, and which he has asked us to 
" charge against this new contract." 

And then the same procedure is gone through with respect to the contract 
of April 26, 1934, for 10,000 cords. It is not until July 17 that the Bank 
takes an a signment of this contract, and they notify Port Royal of the 
assignment, and again ask for advices a to " the amount you have advanced 
him on pulp wood not delivered." 20 

And the Port Royal writes back on July 19, 1934 (Exhibit 16) 
" The amount of advances to Mr. Atkinson on pulp wood from 

" our Company is $10,975.62." 

Attention is called to the fact that not once, but many times the 
Bank Manager was asked on cross examination why he wanted to know the 
amount of these advances, and all he would answer was that he just wanted 
to know. 

The authorities already referred to show that security taken under 
Section 88 is nothing more than a mortgage, and tha.t the same principles 
oflaw which apply to all mortgages apply to this kind of security. 30 

Under the decisions, the borrower must own the property upon which 
the mortgage is given. If a third party has any prior interest in the property, 
the Bank takes the security at its peril, and subject to that prior interest. If 
that prior interest is a charge which is registered according to law, the 
Bank has the same constructive notice as any mortgagee lending money. 

If the prior charge is not recorded, the Bank without notice, is in the 
position of a bona fide purchaser. If, however, the Bank has actual notice 
of the prior charge, the decisions are uniform that the Bank's mortgage is 
deferred to the prior charge. 

And that in effect is what the Bank Act provides: (() 
"88 (1) The bank may lend money to any wholesale purchaser 

" or shipper of or dealer in products of ... the forest ... upon 
" the security of such products. 

" (5) Any such security may be given by the owner of the said 
" products. 
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" (7) The bank shall, by virtue of such security, acquire the 
" same rights and powers in respect of the products . . . covered 
" thereby as if it had acquired the same by virtue of a warehouse 
" receipt." 
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It, therefore, is necessary to refer to Section 86 : :Fa~:i:!r 
86 (2) provides that: Port Royal 

"Any warehouse receipt or bill of lading so acquired shall vest ~~~~tnd 
" in the bank, from the date of the acquisition thereof. Company 

"(a) All right, title and interest to such warehouse receipt or Limited-
10 " bill of lading, and to the goods, wares and merchandise covered continued. 

" thereby of the previous holder thereof." 

That is all the bank gets, namely : all the right, title and interest of 
the owner-with one exception, namely : ection 89 (2) gives the bank a 
prior claim of an unpaid vendor, unless the bank had notice that the unpaid 
vendor had a lien. 

In Cole vs. North Western Bank (1875) L. R. 10 C. P. 354, Blackburn, J ., 
said at 362: 

"At Common Law, a person in possession of goods could not 
" confer on another either by sale or by pledge, any better title 

20 " to the goods than he himself had." 

This Common Law rule has been changed somewhat by Sec. 23 (1) of 
The Sale of Goods Act, cap. 149 R. S. N. B. 1927, which provides that 
where a person having sold goods continues or is in possession of the goods, 
the delivery or transfer by that person of the goods under any sale, pledge or 
other disposition thereof, to a person receiving the same in good faith, and 
without notice of the previous sale, shall have the same effect as if the 
person making the delivery or transfer were expressly authorized by the 
owner of the goods to make the ale. 

But when the subsequent purchaser has notice of the sale, as the 
30 plaintiff had in this case, the Common Law rule prevails. 

The agreements were contracts for the sale of goods. See. Cap. 149 
again, sec. 57 (i). 

" ' Goods ' include all chattels personal other than things in 
" action or money. The term includes emblements, industrial 
" growing crops and things attached to or forming part of the land 
" which are agreed to be severed before sale or under a contract 
" of sale." 

It is argued by the Bank that the situation is the same as that described 
by Mignault, J., in Landry Pulp Wood Company vs. The Banque Nationale 

40 (1928) 1 D. L. R. 493, at p. 499, namely: that the object of The Bank Act 
is to assist both the Manufacturer and the Bank, and if the Bank lends 
money to a man~rlacturer or operator to go into the forest and cut down 
trees, the Bank 'has a lien. 

!II! G 2603 u 
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That is all very well, and undoubtedly good law as far as it goes, but 
in that case the borrower owned the timber limits and Mignault, J., does 
not say that if these trees belong to somebody else, or somebody else had 
a prior claim to them the Bank's lien would come in ahead. 

The instant case is not a case where the operator or manufacturer 
owns trees, and wants money advanced to him to turn them into the 
finished product with the end in view of selling the product after it is 
finished to some purchaser that he can find. It is a case where he agrees 
to sell this specific product to a third person, and then goes to the Bank 
and tells the Bank that he has made the sale, and requests the Bank to 10 
make him advances, and to secure these advances he will assign the purchase 
moneys to the Bank. 

What Atkinson did in this case was to make the Bank a partner in the 
transaction. In other words, Atkinson and the Bank were selling these 
trees to the Port Royal, and the Bank was to receive the purchase moneys. 

And that is the way in which the case appeals to the Bank's solicitor; 
in his opening remarks (Record p. 28) he says: 

" It is a double barrelled action. It is an action for goods sold, 
" certain pulpwood sold and delivered, and it is also an action for 
" conversion of certain pulpwood." etc. ~O 

and throughout the trial the fact was firmly impressed upon the Court by 
the Bank's counsel, that these were goods that had been sold by the Bank, 
which had stepped into the shoes, in that regard, of the original contractor, 
and the Bank was to receive the purchase price. 

The Bank Manager was posted with full particulars of the contract 
on January 20, 1934. It was not until March 10, 1934, that the formal 
assignment of the contract was made by Atkinson to the Bank and a copy 
of this assignment was received by the Port Royal on March 16, 1934. In 
the letter forwarding a copy of this assignment to the Port Royal (Ex. 7) 
the Bank asks the Port Royal in future to send all cheques in payment 30 

direct to the Bank, and asks the Port Royal what payments have been 
made to date on the contract. In its reply of March 16, 1934 (Ex. 8) the 
Port Royal say they have advanced under the contract 8484.90, and have 
charged up the deficit on the spring contract of 1933. On March 20, 1934, 
the Bank came right back with a letter (Ex. 9) and told the Port Royal 
that they have advanced 83,000 on the contract of October, 1933, under 
Section 88 security, and expect to be repaid before the Port Royal is paid 
the deficit on its own contract. 

This is the letter upon which such emphasis is laid by the Bank as 
bringing notice to the Port Royal that the Bank has ection 88 security. 40 

And the Bank argues that the Port Royal never questioned this, but in fact 
admitted it. 

That is not so. On March 26, 1934, the Port Royal wrote the Bank 
(Ex. A). 

" "\Ve are sorry to advise that our Head Offi?e do not want to 
" release their first claim on advances to E. C. Atkinson on contract 
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:, for draw shaved wood, dated October 21, 1933. "\Ve are quite 
" willing to agree to protect your advances as much as possible 
" after our amount has been taken care of, consisting of 84,000., 
" in addition to the amount of 5484.90, making a total of $4,484.90 
" which we hold as advances against this contract." 

It must be borne in mind that this contract was made nearly three 
months before notice of intention to take security was given, on January 20, 
1934, and the Bank had full notice at that time of the indebtedness that 
was going to be charged up to the contract which was part. of the con-

10 tinuous operation as before mentioned. And the case comes squarely 
within the principles of the authorities cited on the equitable title of the 
Port Royal in the pulp wood. 

The Bank put in correspondence which took place between the Bank 
and the Port Royal in the summer of 1934, from which it argues that the 
Port Royal recognized that the Bank had security under Section 88. For 
example: the Bank emphasizes a statement like this: "It is not our in
tention to advance any more money to increase your security under 
Section 88." 

That again is far from the fact. As pointed out before, in its letter of 
20 March 26, 1934 (Exhibit A) the Port Royal told the Bank they were quite 

willing to protect the Bank's advances as much as possible after the Port 
Royal advances were taken care of. 

It is true that there were conversations, both verbal and by letter, 
between the Bank and the Port Royal, where the Port Royal was trying 
to make some arrangement with the Bank whereby the work could go on, 
but would only do so if the Bank agreed that the Port Royal would be 
secured in some way by a chattel mortgage. But all these negotiations 
fell through, because the Bank was adamant, and refused to be a party 
to continuing the operation. 

30 Even if the Port Roya.I thought that the Bank had security under 
Section 88, that erroneous conception of the Port Royal does not create a 
valid security in law prior in time to the Port Royal rights. 

We submit that the Port Royal having acquired an equity in the goods 
pursuant to the contract and having subsequently got in the legal estate 
in the goods without acting inequitably but rather in strict compliance 
with the terms of the contracts which provided for the payments by the 
Port Royal of any encumbrances, is entitled to priority over the Mortgage 
claimed by the Bank. See Taylor vs. Russell, 1892 A. C. 244. 

3. CONVERSION AND Jus TERTII. 

40 It is clear law that in a claim for conversion where the plaintiff was 
not in actual possession at the time of the alleged conversion but relies 

ui 
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upon his right to possession, he must recover on the strength of his own 
title. See Salmond on Torts, 8th Ed. p. 334, where the author says : 

"If, however, the plaintiff was not in actual possession, but 
" relies upon his right to possession, he must recover on the strength 
" of his title, and the proof of the jus tertii will destroy the only 
" thing upon which he relies,''-

quoting Leake vs. Love,day (1842) 4 M. & G. 972; Holdsworth's History 
of English Law, Vol. 7, pp. 424 to 431. 

The case of Kent vs. Ellis, 31 S.C.R. llO contains a clear cut statement 
of the necessity in conversion of the plaintiff proving an absolute title in 10 
himself. In that case the plaintiff relied on his right to po session and 
it was held that in such case he must prove an absolute title. 

The headnote of the case is as follows :-

" In an actjon claiming damages for the conversion of goods, 
" the plaintiff must prove an unquestionable title in himself and 
" if it appears that such title i based on a contract the defendant 
" may successfully urge that such contract is void under the statute 
" of fraud, although no such defence is pleaded." 

At page 120, Gwynne, J., said in delivering the judgment of the Court: 

"When defendant denies the actual taking of the goods from 20 
" the plaintiff and also the plaintiff's property in the goods, the 
" case is wholly at issue and nothing remains but evidence of title 
" which the plaintiff, in order to recover must prove to be in himself 
" by an unquestionable title and if an instrument in writing is 
" nece ary, under the circum tances appearing in evidence to make 
" his title perfect as against the defendant, he must prove such 
" instrument or fail, and if he should make default in showing a 
" perfect title it is quite competent for the defendant still as it 
" aJways was to point to such defect in the plaintiff's title and to 
" insist upon it." 30 

In Holdsworth's History of English Law, Vol. 7, pages 424 to 429, 
the author considers the history of the rule of law that in cases of trover 
(i.e. conversion where the goods were not in actual possession of the plaintiff 
at the time of taking), the defendant could succeed by setting up a jus 
tertii, and following Cooper vs. Chitty, 1 Burr 20, and Leake cf: Loveday, 
4 Man., and Gr. 97, and Pollock & \\'right on Possession, p. 91, states 
tb e law to be as follows :-

" If his (the plaintiff's) actual possession has not been disturbed 
" by the act complained of, he may be defeated by showing that 
"someone else who need not be the defendant or anyone through 40 
" whom the defendant claims had a better title." 
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He quotes with approval the words of Tindall, C. J., in Leake v. Loveday, 
as follows: 

" The action in trover to which the defendants have pleaded 
" 'not guilty' and that the plaintiff was not possessed of the goods 
" as his own property and the question is whether under the latter 
" plea the title of third persons may be set up. It seems to me 
" that from the very form of the plea the plaintiff is called upon 
" to prove the goods to be his property and that the defendants 
" are let into any evidence which will show goods are not the 

10 " plaintiff's." 

In the present case the Bank was not in possession, and attempts 
to show title by claiming on security under Section 88 of The Bank Act 
given to it by E. C. Atkinson. As before explained, Section 88 of The 
Bank Act contains no magic, and the effect of a grant of security under 
it is to convey to the Bank only such right or title as the giver of the security 
actually had himself. 

4. THE BANK HA VI TG ADOPTED THE SALE ARE ESTOPPED ox 'l'IIEIR 

CLAIM FOR CoNVERsrox. 

By accepting an assignment of the right to the balance of the purchase 
20 moneys, the Bank, as far as it was concerned, confirmed the sale to the 

Port Royal. It was as if there had been no sale of the goods, and a bank 
had advanced money under Sec. 88 to assist an operator in getting out his 
pulp. When the operafaon is over, the op rator makes an agreement of 
sale with a purchaser for a sum less than the advances, and takes the 
agreement to the Bank who notifies the purchaser to pay it the purchase 
moneys, and the purchaser does so. The Bank then notifies the purchaser 
not to take the goods until it pays the balance due on the advances. urely 
no authority is necessary for the proposition that the Bank is estopped. 
But if it is, see Clark v . Phinney, 25 X. C.R. (1895) 633, where Sedgewick, J., 

30 at p. 646, described a claim such as the Bank makes as "a claim that 
shocks the conscience and is opposed to the fundamental principles of 
natural justice." He adopts, at p. 647, the remarks of Strong, J., in an 
American case, Maple vs. Kassart, 91 Am. Dec. 214, a~ follows: 

"It is a maxim of common honesty as well as of law that a 
" party cannot have the price of land sold and the land itself. 
" Accordingly, it has been ruled uniformly that if one receive the 
'' purchase money of land sold he affirms the sale, and he cannot 
" claim against it, whether it was void or only voidable." 

So coming back to the instant case. \Vhatever may have been its 
40 rights if the Bank had not taken an assignment of the purchase moneys, 

for motives best known to itself, it did so. In taking this assignment, 
it did so subject to (to use the words of Halsbury 2nd Ed., vol. 4, p. 455, 
sec. 836) the same equities and the same rights of set-off and other defences 
as the Port Royal would have had at the date at which notice of assignment 
was given. Halsbury goes on to say sec. 837 
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"It is the duty of the as ignee to make inquiries, and the debtor 
" or fund holder is not bound on receiving notice to volunteer 
" information unless the notice shows that the assignee has been 
" deceived. In the latter case, if the debtor does not undeceive 
" the assignee, he may be prevented from taking advantage of 
" equities between himself and the assignor." 

The Port Royal has submitted that the Bank knew all about the con
tractual relationships existing between the parties to the contract on 
January 24, 1934. When the Port Royal received notice of the assignment 
on March 12, 1934, it notified the Bank of the agreement as to the old debt JO 
having been applied on account of the purchase moneys. 

If the Bank did not want to be bound by that agreement, it should 
have given back the assignment to the assignor. Instead of doing that, it 
accepted from the Port Royal from time to time, nearly eleven thousand 
dollars on account of the purchase pri.ce. The Bank claims it was the 
owner of the goods. Whether owner or mortgagee, it cannot now, according 
to Sedgewick, J ., both reprobate and approbate. Then comes the cessation 
of operations. The Port Royal tells the Bank to go in and finish. The 
Bank could not have gone in, seized what was on hand and sold it for the 
problematical sum it might bring, because it had affirmed the sale-in 20 
other words-" taken subject to the rights of the other party." The Port 
Royal, if the above reasoning is sound, was entitled to the possession then 
of any wood that was on hand. 

p ARTNERSHIP BETWEEN ATKINSON AND THE BANK. 

It has already been argued that the Bank and Atkinson entered into 
an arrangement whereby the Port Royal was to get the goods if it paid 
the purchase price to the Bank. 

The object of the Bank in entering into this arrangement is very 
obvious. Atkinson owed the Bank some S30,000. The Bank Manager 
after being pressed very hard in examination on discovery, finally admitted 30 
that he had in mind in making the advances to Atkinson that there would 
be a profit on the transaction which would go to reduce Atkinson's in
debtedness. 

But another feature must not be overlooked. The Bank was in the 
position at the time the contracts were entered into and for some years 
prior thereto, to exercise control of the New Lepreau Limited. The 
majority stock interest was held by the Bank. It is true the Bank held 
but the endorsed certificates, but it was in a position at any time to register 
the stock certificates in the name of the Bank, and it is not far from the 
fact to state that the Bank, having this control, arranged with Atkinson 40 
that the New Lepreau would operate the limits for which it held Crown 
Land licenses on behalf of the Bank, in order to reduce this $30,000 in
debtedness. 

This fact is mentioned just to show the close relations between the 
operating parties who were really New Lepreaux, Atkinson and the Bank. 
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AN ANOl\'.'COLOUS SITUATION. 

Port Royal makes a contract with New Lepreau Limited for 1.000 to 
4,000 cords of pulp wood to be cut off certain defined limits the purchase 
price to be paid by instalments, as follows : 

Sl.25 per cord when cut rough ; 
S2. per cord when draw shaved or rossed in the woods; 
SL per cord when piled on river bank ready to be driven; 

and the balance, presumably on delivery at Saint John. 
Port Royal makes advances as per contract, and pays out a considerable 

10 sum of money. 
Over four months after the contract is made, and during which period 

Port Royal makes advances under the contract, the contract is assigned to 
the Bank, and the Bank gives Port Royal notice of the assignment, and 
incidentally tells Port Royal it has security under Section 88, and also 
tells Port Royal to make future payments under the contract to the Bank. 

The Bank's counsel argues that because the Port Royal is now given 
notice of Section 88, that the Bank's advances in the past and in the future 
will have a prior lien on the lumber. 

Is that common sense? 
20 The Port Royal must go on paying the price. If the Port Royal 

does not pay the purchase price from time to time, the Bank, as assignee 
under the contract, can bring an action against the Port Royal as each 
instalment falls due, and according to the Bank's argument, the Port 
Royal must pay this amount to the Bank although it knows that if the 
Bank keeps on making advances to Atkinson, say, up to 850,000, the end 
result will be that the Bank will get all the purchase money and the Port 
.Royal will not get the goods, because, after crediting the purchase price 
received from the Port Royal on the loan to Atkinson, the Bank must resort 
to the wood for payment of the balance. 

30 It so happens in this case that the Bank advanced but 88,000. We 
have only Atkinson's evidence that this went into the pulp wood operation. 

But suppose, instead of $8,000, it was $50,000. Suppose further that 
the Bank tells the Port Royal, "We are going to advance Atkinson $50,000 
against this pulp wood; you have got to keep on paying the purchase price 
to the Bank; we, the Bank, know that by the time you have paid all your 
purchase price, which we will · credit on account of the $50,000, Atkinson 
will not be able to pay us the balance of the loan, and we will resort to 
the pulp wood to satis(y that balance, and you will get nothing." 

Suppose the Port Royal tells the Bank that under those circumstances, 
40 it will not pay another dollar. According to the Bank it can be sued for 

the purchase price if it does not pay. 
It is submitted that the Bank Act does not contemplate any such 

result as this. 
Surely the situation must be that if the Bank is going to collect the 

purchase price, it has got to give the quid pro quo to the Port Royal, 
namely : the pulp wood. 
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THE DOCTRINE OF ELECTION. 

The Port Royal claims that the Bank, having adopted the sale of the 
pulpwood made by Atkinson to the Port Royal, and accepted part of the 
purchase price thereunder, and further, having sued for the balance of the 
purchase price, cannot set up as an alternative, a claim for conversion, but 
must be deemed to have waived the tort (if any such existed) and have 
adopted the contract. 

The case of Smith and Baker, L. R. 8 C. P. (1873), p. 350, is an authority 
in point here. In that case, as was said by Bovill, C. J., at p. 54, the 
question is : 10 

"Whether there has been what amounts to the adoption of a 
" wrongful act of the defendant by the plaintiff whereby the plaintiff 
" has waived his right to sue for tort." 

At page 355, he said : 
"The law is clear that a person who is entitled to complain of 

" a conversion of his property, but who prefers to waive the tort may 
" do so and bring his action for money had and received for the 
" proceeds of the goods wrongfully sold. The law implies under such 
" circumstances a promise on the part of a tort feasor that he will 
" pay over the proceeds of the sale to the rightful owner. But if 20 
" an action for money had and received is so brought, that is in point 
" of law a conclusive election to waive the tort and so the corn-
" mencement of the action for trespass or trover is a conclusive 
" election the other way." 

So also, in Trust and Gitarantee Company vs. Brenner (1932) 2 D. L. 
R. 688, Riddel, J. A., in giving the judgment of the Court of Appeal 
of Ontario, at page 692 : 

"It is, of course, elementary that when a baillee, agent or 
" otherwise sells property without authority, the owner has one of 
" two courses to take, but not both; he may claim in tort for con- 30 
" version, or he m~y waive the tort and claim the proceeds as 
" money had and received in his use; if he take the latter course, 
" he cannot then resort to the former." 

If any tort existed, the Bank waived the same by accepting payments 
on account of the purchase price from time to time, and having 
therefore elected to receive the purchase price, the Bank stands in place 
of the vendor, and must hand over the goods to the vendee, free and clear 
of all liens. 

\iVAIVER OF LIEN. 

Assuming for the sake of argument that the Bank has a lien prier to 40 
the Port Royal's rights; Corpus Juris, Vol. 37, page 338, says : 

"A lien may be waived or extinguished by the sale of the 
" property to which it attaches by or with the consent of the lienor," 
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citing JJ1cJJiillan vs. Byers, 15 S. C.R. 194, and Steeves vs. Cowie, 40 N. S. 40. 
See al o, Corpus Juris, Vol. 41, page 708, as follows : 

" If the absolute title, free from the lien of the mortgage is to 
" be passed to the purchaser, the mortgagee must be a consenting 
" party to the transaction, in the absence of any stipulation in the 
" mortgage providing for such a contingency. 

" THE MORTGAGEE'S COXSENT MAY BEL: FERRED FROM CIRCUM

" STANCES, PARTICULARLY ,viiERE IIE RECEIVES TO HIS O\VN USE 

" THE MONEY PAID BY THE PURCHASER AND APPLIES IT O THE 
" MORTGAGE DEBT." 

Assuming again that the Bank has the prior right, is not the above 
just what happened in this case? The Bank agrees to the sale of the 
property, provided the purchase price is assigned to it. 

Suppose, for example, Atkinson, without any particular purchaser in 
view, desired to get out pulpwood; the Bank advances him money for the 
operation, taking security under Section 8 . When the operation is 
completed and the wood is ready for delivery, Atkinson goes to the Port 
Royal and enters into a written contract with the Port Royal to sell the 
Port Royal the wood. 

20 Atkinson then takes this contract of sale to the Bank; the Bank takes 
an assignment of the contract, notifies the Port Royal of the Assignment, 
and tells the Port Royal to pay the purchase money to the Bank. 

The Port Royal sends the purchase money to the Bank, and then 
demands the wood. The Bank writes back that the purchase money has 
not satisfied the amount of the advances, and they are holding the wood 
until the Port Royal pays the Bank an additional sum over and above the 
purchase price. 

It is submitted that no authority is nece ary for the proposition that 
the Bank adopted the sale. 

30 5. EVEN IF ATKINSON COULD GIVE SEC RITY TO THE BA ~K UNDER 

SECTION 88, THE SECURITY IN THE PRESEN'l' CASE WOULD BE 

INVALID I PART AS BEING TAKEN IN CONTRAVENTION OF 
SECTION 90 OF THE BANK ACT. 

For clarification it seems meet to set forth in chronological order the 
material happenings and in detail the advances made by the Bank to 
Atkinson, and the payments made by the Port Royal to the Bank on account 
of the purchase price. 

October 31, 1933: The draw shaved contract for from 1,000 to 4,000 
cords, against the purchase price of which $5,330.91 was to be charged. In 

40 ill 707.17 cords were delivered- value $4,596.60. 
January 15, 1934: (Record, p. 92 l. 14) Port Royal gives cheque to 

~tkinson for $5,350.00, post dated February 15, 1934, to give to Bank in 
nyment of advances made by Bank to Nev Lepreau, Limited, on the spring 
ontract of 1933 (Ex. No. 27, Record, p. 308). 
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January 20, 1934: Notice of intention to give security filed, on which 
date the Bank had notice of the October 31, 1933, contract, and that there 
would be a deficit on the spring contract of 1933, probably $4,000. 

January 24, 1934: Application for a revolving line of credit of $5,000 
upon the security of" all the rough or draw shaved or sap peeled spruce and 
fir pulp wood" etc. (Ex. No. 3, Record p. 224, accompanied by an agree
ment as to powers (Ex. No. 4, Record p. 225). 

January 24, 1934: Advance by Bank to Atkinson of $1,000 followed by 
advances of S500 on February 15, and $500 on February 24. 

March 1, 1934: Substitution of E. C. Atkinson for New Lepreau, 10 

Limited. 
March 10, 1934: Assignment by Atkinson to Bank of the October 

contract for draw shaved pulpwood. 
March 14, 1934: Further advance by Bank of $500. 
March 16, 1934: Port Royal receives written notice of the assignment 

with request to make payments to the Bank in future and to advise the 
Bank what payments the Port Royal had made on the contract. 

March 16, 1934: Port Royal advises Bank that the advances are 
$484.90, " plus an amount of about S4,000 over advanced on the other 
contract we have with him, and which he had asked us to charge against ~O 
this new contract." (Ex. No. 8, Record p. 313). 

March 19, 1934: Bank writes Port Royal "we have advanced him 
$3,000 on the contract dated October 2lst, under section 88 security, and 
therefore shall expect our advances in this connection to be repaid before 
your claim of S4,COO, mentioned." (Ex. No. 9, Record p. 314.) 

March 26, 1934: Port Royal writes Bank that it will not release the 
Port Royal's first claim (Ex. A., Record p. 315). 

To this letter the Bank did not reply. 
April 24, 1934: Further advance by Bank to Atkinson of S300 which 

was the first payment, received that day, from Port Royal. 30 
April 26, 1934: Contract between Atkinson and Port Royal for 10,000 

cords of sap peeled wood. 
May 1, 1934: Further advance by Bank to Atkinson, of S200 the 

sum which had that day been received from Port Royal. 
May 19, 1934: Similar advance of $200 the sum which had that day 

been received from Port Royal. 
May 27, 1934: Assignment by Atkinson to Bank of April contract for 

sap peeled wood. 
May 28, 1934: Further advance by Bank to Atkinson of Sl,000. 
June 2, 1934: Similar advance of S200. 40 

June 5, 1934: Similar advance of S750, the sum which had that day 
been received from Port Royal. 

June 8, 1934: Similar advance of 5200. 
June 14, 1934: Similar advance of S700, of which amount $500 had 

that day been received from Port Royal. 
June 15, 1934: Similar advance of $200. 
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June 23, 1934: imilar advance of Sl,200, the sum which that day had 
been received from Port Royal. 

June 30, 1934: imilar advance of $200. 
July 4, 1934: Similar advance of $500, out of $1,000 that day received 
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from Port Royal. No. 32. 
July 5, 1934: imilar advance of 500, the balance of the Sl,000 Factum of 

received the day before from the Port Royal. Port Royal 
July 9, 1934 : imilar advance of '300 part of 500 received from ;ulp and 

Port Royal on July 6. c~:;any 
10 July 12, 1934: Similar advance of $200, the balance of the $500 received Limited-

from Port Royal on July 6. continued. 
July 16, 1934 : Application for a revolving line of credit of Sl0,000 

similar in terms to the former application of January 24. (Ex. No. 14, 
Record p. 321 ). 

July 17, 1934: Further advance by Bank to Atkinson of Sl,000. 
July 19, 1934: Port Royal received notice from Bank of assignment 

of April contract with a request for advice as to "the amount you have 
advanced him on pulp wood not delivered." (Ex. No. 12, Record p. 327.) 

July 19, 1934: Port Royal advise Bank the amount is Sl0,975.62, (Ex. 
20 16, Record p. 349). (In this um is included 85,330.91, which is the amount, 

finally ascertained, of the deficit on the pring contract of 1933.) 
There was no reply from the Bank to this letter. 
July 24, 1934 : Further advance by Bank to Atkinson of Sl ,OOU. 
July 28, 1934 : Similar advance of Sl,000. 
To date the Bank had made advances amounting to $12,650 and had 

received from Port Royal $4,650 leaving a balance of 8,000, the principal 
sum claimed in this suit. 

From that time on the Bank received in 1 payments from Port Royal 
$5,921.17, all of which except 6. 72 it loaned back to Atkinson in 18 

30 payments of similar amounts as soon as received. 
The following is a summary of the advances and receipts: 

ADYANCES BY THE BANK TO ATKINSON 

No. 1934 No. Forward $4,900 

1 Jan. 24 51,000 11 June 750 
2 Feb. 15 500 12 8 200 
3 24 500 13 14 700 
4 J\Iar. 14 500 14 15 200 
5 19 500 15 23 1,200 
6 Apr. 24 300 16 30 200 

40 7 May 1 200 17 Jul. 4 500 
8 19 200 18 5 500 
9 28 1,000 19 9 300 

10 June 2 200 20 12 200 
----

$9,650 
X2 
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In the No . . 1934 Forward $9,650 No. Forward $16,150 
Supreme 21 July 17 1,000 30 Sept. 11 490 Court of 
Canada. 22 24 1,000 31 14 535 

23 28 1,000 32 18 100 
No. 32. 24 Aug. 2 1,000 33 Oct. 9 100 

Fa.ctum of 25 4 500 34 26 100 Port Royal 26 13 500 35 31 100 Pulp and 
Paper 27 24 500 36 Nov. 17 100 
Company 28 29 500 37 Dec. 7 200 
Limited- 29 31 500 38 13 250 :o 
continued. 39 27 200 

$16,150 1935 
40 Jan. 11 69.45 

29 170 

$18,564.45 

PAYMENTS MADE BY PORT ROYAL TO BANK 
1934 
Apr. 24 $300 Forward $8,650 
May 1 200 Sept. 14 530 

19 200 18 100 20 
June 5 750 Oct. 9 100 

14 500 26 100 
23 1,200 31 100.02 

Jul. 4 1,000 Nov. 17 100 
6 500 Dec. 7 200 

S4,650 14 250 
July 30 500 27 201.70 
Aug. 2 1,000 1935 

13 500 Jan. 11 69.45 
24 500 29 170 30 

29 500 
31 500 $10,571.17 

Sept. 11 500 

$8,650 
Total advances $18,564.45 
Received from defendant 10,571.17 

$7,993.28 
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From the comparison of the above it is apparent that the Bank actually 
advanced its own monies as follows : 

January, 1934 
February 15 
February 24 
March 14 
March 19 
May28 
June 2 
June 8 
June 14 
June 15 
June 30 
July 17 
July 24 
July 28 

• 
- $1,000.00 

500.00 
500.00 
500.00 
500.00 

1,000.00 
200.00 
200.00 
200.00 
200.00 
200.00 

1,000.00 
1,000.00 
1,000.00 

All the other purported advances by the Bank were actually a mere 
relaying on to Atkinson of monies sent by Port Royal to the Bank pursuant 
to the assignments in question and which the Bank knew were earmarked 

20 as advances to finance the operation. 
The matter of a revolving loan and the manner in which it is operated 

has been the cause of extensive litigation and it is perhaps well to consider 
here the basis for and justification of such a method of procedure. 

The case of Bank of Montreal vs. Guarantee Silk Dying and Finishing 
Company, 1934, 4 D.R.R. 394, is an excellent example of circumstances 
which justify a revolving loan. In that case the Brupbacher Company 
was a wholesale manufacturer of silk goods. It was their business to 
buy, finish and sell silks. The goods in their possession and ownership 
were constantly changing as purchases and sales revolved their stock of 

30 merchandise. It was, therefore, necessary for the Bank financing them 
to release its security on goods sold and take new security for new advances 
to purchase new goods and this was the transaction. As was said by 
Masten, J. A., in the Ontario Court of Appeal in that case l 934, 4 D.L.R. 
at page 491, the situation was thus: 

" An advance is made by the Bank for the purchase of raw 
" silk and a security is taken. The goods remain subject to the 
"Bank's claim until the manufacture is completed and the goods 
" sold, when the Bank receives the purchase price and the total 
"indebtedness is thereby diminished. But meantime it becomes 

40 "necessary to buy more raw material so the Bank makes a further 
" advance for this purpose and takes a new security. In thi process 
" there is a genuine satisfaction of the old security, a genuine new advance 
'' and a valid security taken theref or.'' . 

Contrast this statement with the facts of the present case. 
there was no revolving of the goods, the goods remained constant. 

Here, 
They 
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were always the same and the Bank did not suggest or in any way admit 
that any other securities were released on any revolution of the loan, but 
on the contrary they claim on all the securities from the earliest to the 
latest, claiming each one is a valid charge. 

The Port Royal admits that none of the earlier securities were released 
although the notes taken at the time the securities were taken were renewed. 
It is enlightening here to consider the position as at September 11, 1934. 

Down to that date the Bank held security for $8,000.00 advances 
but the security had been taken on draw shaved wood only. It was about 
that time that the Bank had determined not to co-operate with the Port 10 

Royal but to stand firm and rely on its security. Presumably it then 
realized that the draw shaved wood would prove insufficient to meet the 
advances of the Bank and that instead of 3,000 or 4,000 cords- of draw 
shaved wood there was less than 1,000 cords actually manufactured. The 
Bank then realizing that its security was insufficient and that Atkinson 
was insolvent looked about for some method of protecting itself further 
and came to the conclusion that it must endeavour to get security on its 
advances on the sap peeled as well as on draw shaved wood and this it 
attempted to do by revolving its loan as payments were made by Port 
Royal to Atkinson for particular payments of accounts in the neighbourhood 20 

of Fredericton. The Bank put the Port Royal payments through its 
account as purported repayments to itself and purported new loans to 
Atkinson. 

We should not inquire why the Bank would go ahead and make loans 
to Atkinson at a time when they knew that there was going to be trouble 
with Port Royal and that Atkinson was insolvent. Why did not the 
Bank simply credit these payments of the Port Royal against Atkinson's 
indebtedness and refuse to let Atkinson have the money? 

We submit the answer lies in the knowledge of the Bank Manager 
that the monies paid on September 11 and afterwards were earmarked 30 

for expenses of the operation which the Port Royal was paying and if 
any of them had been diverted into the Bank's account no further payments 
would have been made. The amounts were small comparatively and the 
most the Bank could have received and held would be approximately 
$500.00. 

It is of interest here to see what the Bank Manager thought of the 
purported revolving of the loan of September 11, 1934, and subsequently. 
In the direct evidence of the Bank Manager, Record, p. 42, we have the 
secret of the whole transaction. 

" Q. On July 28, 1934, what were the advances to fr. Atkinson 40 

" at that time ?-A. $8,000.00-that was the maximum advance. 
"Q. After that, all subsequent advances made, would they be 

"renewals ?- A. After July 28, 1934, when we received a cheque 
"from say the Port Royal Company for example- $200.00- this 
" amount was credited to the sales account, debited to that account 
" and applied to the oldest note. But in order that Mr. Atkinson 
" could use the funds a new note was made out. The maximum 



167 

" amount was $8,000.00. This is a routine that we follow in carrying 
" out Section 88 securities. 
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" Q. So that the advances did not go above $8,000.00 ?
" A. No, it is just a routine matter. We could have handed him over 
" the cheque and he could have used that, but in order to carry out the o. 32. 
"regulation under Section 88 we took the money we received and Factum of 
" applied it on the oldest note and in order to give him the benefit of Port Royal 
'' some new money we put through another note for the same amount." Ppulp and aper 

And on page 85, Mr. Murray said that after the thirteenth of August C?mpany 
10 the Bank put no fresh money of its own in the operation but when they Li~~te~ 

reached 88,000.00 they quit. con inn · 

20 

See also Record p. 76 where Atkinson explains the transactions with the 
Bank after September. (1. 33.) 

" A. From September on. Anyway from after that, from 
" that until the end of the operation, the Port Royal paid the wage 
" bill and supplies bill and no more money was advanced by the 
" Bank to me at all. 

"Q. There was some small items went through ?- A. Yes, 
" they were to pay some bills in Fredericton in connection with the 
'' operation, just small amounts.'' 

From the above we submit it is apparent that from August, 1934, the 
Bank was making no advances to Atkinson. It was getting no payments 
on the wood which it could apply on the indebtedness which it could 
validly use to reduce its loan and the payments made to the Bank were 
only made by Port Royal in order that the particular amounts covered by 
the Port Royal cheques should be available to pay bills in Fredericton. 
We repeat, the payments made by the Port Royal were to the knowledge 
of the Bank earmarked for the Fredericton bills of the operation which the 
Port Royal was then paying and could not be applied by the Bank in 

30 reduction of Atkinson's indebtedness. 
The Bank Manager recognizing this, but nevertheless compelled by 

the regulations issued by the Bank as to transactions under Section 88 was 
forced to simulate payments to the Bank and a new advance by the Bank, 
but does admit that the transaction was really the cashing of Port Royal's 
cheques for Atkinson and that really there was no new advance by the 
Bank on any occasion after August, 1934. 

The case of Clarkson vs. Dominion Bank 1919, 58 S. C. R. 448, remains 
the authority on Sections 88 and 90 of the Bank Act insofar as transactions 
of this type are concerned. In that case the Court differentiated between 

4-0 the two cases where security might be given. The one in the case of 
security given at the time of the advance and the other case where security 
could not be given by reason of non-ownership of the goods at the time, in 
which case the Act required a particular promise to give security made at 
the time of the advance and Davies, C.J., said at page 451 that as an 
alterncttii:e to the acquisition by the Bank of the security itself in those 
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numerous cases where the loan had necessarily to be advanced to enable 
the borrower to get the goods so that he might give the security, a written 
promise taken at the time the loan was negotiated would be sufficient to 
support the security subsequently taken pursuant to that specific promise. 

The decision of the Court with Anglin, J., dissenting was clear that 
a general promise to give security was invalid and the promise must be 
given at the time of the advance. So too, it appears to have been the 
opinion of the Court, Anglin, J., dissenting that the security could be 
validly taken pursuant to a prior specific promise only in those cases where 
it was not practical to take security at the time of the advance itself. 10 

The Court considered the practice of the Bank in that case in con
tinuing the former course of action of pretending that an actual advance 
had been made as of the date of each security of the total loan and the 
Court states that it is a dangerous and misleading practice. 

The Banks, however, appear to have continued using the same forms 
with the exception of removing any reference to any prior promise. 

They took security for a purported advance in the present case of 
$8,000.00 when there was actually no advance or if there was any advance 
the amount at any one time was at the most Sl,000.00. 

Apparently the Banks are still labouring under the impression that 20 

notwithstanding the amendments to the Bank Act of 1913 and even though 
no goods were in fact substituted, the Bank must take new security for 
the whole debt each time an advance of any amount is made. 

We wish to point out again that this was not a case of revolving 
security or revolving loan but was in fact a cumulative loan, and there is 
no justification for .forcing on the transaction the forms which are applicable 
to cases where goods are bought and sold by a wholesale manufacturer or 
dealer and the loans do in fact revolve. 

If the valid securities then are limited to those taken at the time of 
actual Bank advances it would be found that such securities only covered 30 
draw shaved wood. The Bank however will probably claim that the 
securities on the sap peeled wood are validated by previous promises to 
give security, both those contained in the applications for credit and also 
the promises contained in the various notes which were given at the time 
of the advances or simulated advances were made by the Bank. 

The Port Royal's answer is, if this is the case,- there is nothing in the 
documents to indicate it. 

The securities themselves all purport to be given in consideration of 
advances of S8,000.00, etc. There is no suggestion anywhere in the 
documents that they are given pursuant to a promise. It would appear 40 

that if the real transaction was that these securities were given pursuant 
to a prior promise it would be an elementary precaution to so state in the 
securities themselves. In this connection it is interesting to note that in 
Clarkson vs. Dom1'nion Bank the securities particularly stated that they were 
given pursuant to past promises and a particular promise the date of which 
is specified. "\Ve presume the Banks use forms which are practically identical 
and that the Royal Bank as well as the Dominion Bank at the time of the 
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Clarkson case used forms which referred to past promises and stated that 
security was taken pursuant to them. Now the Clarkson case held primarily 
that a general promise to give security was invalid and that the promise 
to be relied upon under Section 90 must be a promise given at the time of 

In the 
Supreme 
Court of 
Canada. 

the advance. In other words, to be valid under the decision of that case, No. 32. 
the securities would have to refer to promises made at the time of the Factum of 
advances. Apparently in that case no promises were given when the ;ort RoJal 
respective advances were made, but as pointed out by the Court, it is Pulp an 
necessary when relying on a promise that the security must be given c~t:;any 

10 pursuant to a written promise. We maintain that in the present case the Limited-
security was not given pursuant to the written promises. continued. 

We maintain then that the securities of September 11 and following, 
being the only securities in which the sap peeled wood was purportedly 
charged, are invalid by reason of their having been in fact no advances by 
the Bank and secondly they were not given in consideration of past 
promises but in consideration of a purported present advance of S8,000.00 
which in fact had not been made. If the Bank relied on the promises then 
in the words of Idington, J., in the Clarkson case- What promises are the 
Court to pick out of the mass of promises that have been given? Some of 

20 which are supported by a real advance and others not. 
Again we maintain that where the Bank has taken security on the draw 

shaved wood to the full extent of its advances it cannot come in and take 
security on the sap peeled wood without releasing its security on the draw 
shaved wood and the Bank released no such security. 

As Davies, C. J., said in the Clarkson case, subsection (b) of Section 90 
is limited in its application to cases where the security could not be given 
at the time of the advance. See 58 S. C. R. 452 as follows : " It was only 
intended in my opinion to cover cases where the actual security could not 
be given because of non-possession of the goods or property at the time by 

30 the borrower," and as the various Judges of the Court said, the taking of 
security pursuant to a written promise is an alternative method of procedure. 
There is no suggestion that it is a cumulative method. 

What the Bank has attempted to do is this. Having financed Atkinson 
on his contract for draw shaved wood to the extent of $8,000.00 and having 
taken security on the wood at the time of the advances, they later, finding 
that the amount of the draw shaved wood has been misrepresented and that 
there is not sufficient on hand to meet their advances, purport to take further 
security for the old debt on an entirely different commodity, namely the sap 
peeled wood which was not in existence or in contemplation of the parties 

40 at the time when the arrangements were made regarding the loan and 
attempt to justify that by saying that Atkinson promised to give them 
further security. 

As Davies, C. J., said in the Clarkson case at page 452 : "The written 
promise to give security had reference and reference only, not to a future 
debt or loan to be subsequently made but to the then debt or loan being 
negotiated and to the goods and personal property then existing which it 
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was proposed to give security upon, and with reference to which negotiations 
were taking place." 

The Port Royal says that under the circumstances of this case the sap 
peeled wood could not be the subject of valid security to the Bank, the 
security not having been taken in consideration of or pursuant to a prior 
promise but rather on a simulated or feigned advance which in fact was not 
made. 

It should be pointed out here that the application for credit of January 
24, 1934, was for S5,000.00 and the application for credit of July 16, was for 
$10,000.00. Now the applications for credit do not of themselves create 10 
or purport to create any security or give the Bank any rights in rem. 

At no time down to July 16th did the advances of the Bank exceed 
S5,000.00, though the purported advance had amounted to 89,650.00 but 
of this latter amount $4,650.00 was Port Royal's money. After the applica
tion of July 16th, 1934, the Bank made real advances numbers 21, 22 and 23 
for Sl,000.00 each on July l 7th, 24th and 28th respectively, bringing the 
total advance of the Bank on July 28th to $8,000.00. The advances never 
exceeded this amount. 

Following this increase in the line of credit on July l 6th and the loans 
which brought the total indebtedness to that figure, the Bank took security 20 
only on rough or draw shaved wood until September llth when on a pur
ported advance Number 30 the security read "rough or draw shaved or 
sap peeled spruce and fir pulp wood." At that date the purported advances 
totalled $16,150.00 of which $8,150.00 was Port Royal's money. 

After September 11 th, the purported advances numbers 30 to 41 totalled 
82,414.45, all being money received from Port Royal and it was only these 
later securities, from September ll th on, that mentioned or included the 
sap peeled wood. 

As above stated, we have maintained that there were no actual advances 
from September on for which valid security could be given but if the Court 30 
does not accede to this argument, we still maintain that only advances 
subsequent to September llth and which could properly be a charge against 
the sap peeled wood total this figure ~2,414.45. 

We maintain again following the similar argument before referred to 
that the Bank having notice at the time of these advances of the rights of 
the Port Royal took whatever security it may have obtained subject to those 
rights. 

FILING OF NOTICE OF INTENTION DOES OT CONSTITUTE NOTICE. 

The Bank may submit that the Port Royal by entering into the contract 
in April, 1934, after notice of intention had been filed in January of that 40 
year, had notice of the security. We maintain, however, that this is not so. 
A notice of intention does not under the Act constitute notice to any person. 
It is a mere sine qua non without which no security is valid. Indeed it would 
be hard to argue otherwise. A Notice of intention is simply a notice that at 
some time in the future the borrower may borrow money from the Bank 
to an amount unspecified and give security therefor on goods unspecified. 
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In short, it shows that the customer may have some dealings with the Bank 
within a three-year period. There is nothing to indicate what the Bank 
may take security on. It might be any of the classes of security mentioned 
by Section 88. 

Again, a mere promise to give security is not a lien. See Maclaren 
on Banking, 5th Edit. 1928, at page 358. "Failure to implement security. 
A promise to give security is not a lien and if the borrower fails to implement 
his promise and pledges elsewhere the merchandise mentioned therein, the 
Bank would have no claim against the pledgee. Its only recourse would 

10 be against the borrower." 

THE AMENDMENT OF SECTIO 90 IN 1934. 
Falconbridge on Banking, 1935, Edit. page 278 notes the change made 

in the Bank Act in 1934 whereby Section 90 was amended to leave out the 
word "such " and says that this amendment was made seemingly to 
overcome the vi.ew that the promise in question is limited to a specific 
security. 

In answer to this the Port Royal says that the Bank Act of 1934 came 
into force on July lst of that year by which time the Bank had already 
made advances totalling $5,000.00, and further, the change in the Bank 

20 Act in 1934 did not affect the point so well taken by Davies, C. J., in the 
Clarkson case, that security can only be taken pursuant to prior promises, 
when it was not feasible to take the actual security at the times when 
advances were actually made. 

We wish to refer again to Clarkson vs. Dominion Bank cited above 
and again emphasize the fact that the securities taken on September 11, 
1934, and subsequently being the only securities in which the sap peeled 
wood was charged do not purport to have been given pursuant to any 
promise and in fact were not given pursuant to a promise but rather in 
reliance upon simulated or pretended concurrent advances, which advances 

30 were not in fact made by the Bank at the time the securities in question 
were taken. 

RELEASE BY BANK OF SECURITY. 
If, however, the Court should hold that the Bank actually made 

advances at all ti.mes that it purported to do so, then following the Bank's 
practice it is obvious that certain of the notes were paid by Port Royal 
money and we claim that if this is so, the security given at the time of the 
notes must be taken to have been released in favour of the Port Royal and 
that to this extent the Port Royal would stand in the shoes of the Bank 
as First Mortgagee. · 

40 In other words, each payment received by the Bank from Port Royal 
having been credited upon the note of Atkinson earliest in time, the 
security given for that note must be deemed to have been satisfied and the 
wood released, otherwise we would be faced with a proposition such as this: 
Suppose for instance that there was wood in existence of the value of 
$5,000.00. The Port Royal pays the Bank $5,000.00. Equity demands 
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that the Port Royal should have the wood. But the Bank loans the 
$5,000.00 back to Atkinson avowedly to get out more wood and claims the 
right to hold all the wood old as well as new for the new loan. Surely such 
a claim cannot be protected by the Bank Act nor is such a transaction 
within the contemplation of that Statute. Following this example, suppose 
Atkinson should use the second advance of $5,000.00 for something else 
and not get out any more wood. What then ? Are the Port Royal to lose 
the wood they have bought and paid the Bank for? We submit such a 
transaction would not be protected by the Act. 

In the present case Atkinson claimed that all money he got from the 10 
Bank went into the operation, but into what part of the operation did it 
go? The sap peeled wood or the draw shaved wood? And what propor
tion of it went into the drive and delivery expense of the wood cut under 
the Spring contract of 1933 which the Bank had released to the Port Royal 
in January of 1934, though the drive of this wood did not take place until 
the spring of 1934. 

vVHAT WAS THE VALUE OF THE WOOD AT THE TIME OF ALLEGED 

CONVERSION ? 

Again, the Bank claim against the Port Royal for conversion of their 
wood and when did the conversion take place. Presumably in September, 20 

1934. What was the value of the wood then? 
These questions the Bank has utterly failed to answer. In conversion 

the claim is for the value of the goods. The Bank have given no evidence 
of the value of the goods at the date of conversion. Certainly it was not 
the whole purchase price because the Port Royal expended over $27 ,000.00 
after that date in making the wood a marketable commodity. 

In this connection it is to be noted that in November and December 
of 1934 the Port Royal received at its mill all the draw shaved wood 
consisting of 707.17 cords and 1065.73 cords of sap peeled wood, a total 
of 1772.90 cords. This was done without objection from the Bank who 30 

apparently were relying on the security on the balance of the wood not 
delivered. \i\That value could be attributed to the 4332.52 cords which the 
Port Royal did not receive at its mill until the spring of 1934, at the date 
when the alleged conversion presumably took place, that is September, 
1934? 

While no doubt this wood had been cut and peeled, as peeling operations 
must be finished before the end of August, it is improbable that the peeled 
sticks had been cut into four foot lengths or hauled to the river. If this 
had been done, the wood would undoubtedly have been delivered in the 
fall of 1934 instead of waiting over until the spring drive of 1935. 40 

What the value of this pulpwood was is entirely problematical. The 
Bank have given no evidence as to this then value and we maintain that 
the wood cut and peeled but otherwise unmanufactured and lying deep in 
the woods would have a very small value, and submit if all other defences 
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should fail, the Bank is only entitled on the claim for conversion to the 
value of this 4,332.52 cords as of September, 1934, a value regarding which 
there is no evidence. 
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The Bank obtained assignments from Atkinson for the moneys due continued. 
10 under the two contracts dated October 3lst, 1933, and April 26th, 1934, 

and gave notice of these assignments to the Port Royal on the 16th day of 
March, 1934, and the l 7th day of July, 1934, respectively. 

The evidence shows by the Exhibits of Dl, D2, and D3 that the total 
contract price of the wood was $43,008.97. 

The October, 1933, contract called for from 1,000 to 4,000 cords of 
draw shaved wood at $6.50. The April, 1934, contract called for 10,000 
cords of sap peeled wood at $7 .25. 

707.17 cords only of draw shaved wood was delivered. 
5,298.26 cords only of sap peeled wood was delivered. 

20 The following is a summary of the amounts payable under the two 
contracts, and how the same were paid by the Port Royal : 

The contract price was as follows: 
707.17 cords draw shaved at S6.50 under October contract $4,596.60 
5,298.26 cords sap peeled at S7.25 under April Contract - 38,412.17 

543,008.97 
Moneys paid by Port Royal were as follows : 

(1) Debit balance of New Lepreau Limited - - $5,330.91 
(2) Moneys paid New Lepreau Limited and or 

Atkinson under October contract before 
30 assignment to Bank, and to Atkinson and 

or Bank after assignment - - 11,096.56 
(3) Wages, completing operation - 9,631.11 
( 4) Supplies completing operation 4,482.31 
(5) Stumpage, Workmen's Compensation, etc. 7,376.56 
(6) Rent for housing men 26.00 
(7) Freight - 5,607.81 

$43,551.26 
Leaving still due Port Royal, $542.29. 

BA~K'S RIGHTS AS ASSIGNEE. 

40 1. It is clear law that the Bank by its assignment can have no greater 
rights than Atkinson had at the date that the notices of assignments were 
given to the Port Royal. 
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Section 32 of The Judicature Act under which the Bank is claiming, 
since this is the only way it can sue in its own name under the assignments, 
provides that any assignment of a chose in action is taken subject to all 
equities which exist between the original parties. It may be phrased 
another way by quoting the words of Perdue, J.A., in the Manitoba 
Court of Appeal in the case of Chalmer vs. ~lachray, 26 D.L.R . at page 528: 

"The assignee cannot by giving notice create for himself higher 
"rights than the assignor po sesses." 

See also to the same effect-Morgan vs. Green (1630) 82 E. R. 118; 
Ord vs. White (1840) 5 Beav. 357, 49 E.R. 140; Brandon vs. Brandon 10 
(1856) 7 DeG. 1\I. & G. 365, 44 E. R. 142; Re Rhodesian Goldfields Limited 
(1910) 1 Ch. 239. As was said by Lord Hobhouse in the case of Government 
of Newfoimdland vs. Newfoundland Rail,way Co. (1887) 13 A. C. 199 at 
p. 212: 

' It would be a lamentable thing if it were found to be the law 
" that a party to a contract may assign a portion of it, perhaps a 
" beneficial portion, so that the assignee shall take the benefit 
'' wholly discharged of any counter-claim by the other party in 
" respect of the rest of the contract which may be burdensome." 

So too, in Hanbury's Modern Equity, pages 107 and 108 the author 20 
says: 

" It is expressly laid down in the sub-section that the assignee 
" takes ubject to all equities, which would before the et (Judicature) 
'· have been entitled to priority over his interest. The word 
" ' equities' is used in a sense wider than its strict technical sense, 
"for the obstacle to the completenes of the assignees title may be 
'· constituted not only by a genuine equitable interest which will 
" take priority under the rule in Dearle vs. Hall, but by the presence 
" of fraud or illegality which vitiated the title of the assignor. In 
" certain cases the assignee has lost his priority by his own laches, 30 
" having complacently stood by and allowed a debt between the 
" assignor and the debtor to be incurred." 

What then were the rights of the Port Royal under the contracts in 
question which would be binding on the assignee ? ·what were the 
" equities " ? The Port Royal's equitie were three-fold : 

Frn T: The right of the Port Royal to pay the plll'cha o price of the 
wood in accordance with the terms of the contract. 

SECO~D : That the Port Royal in return for the purchase price should 
received the wood, the subject of the contracts, and thi aside from any 
particular provision in the contract itself. 40 

THIRD: The right to insist on the set-off which had been made between 
the Port Royal and Atkinson at the dates of receipt by the Defendant 
of the notices of the assignments by Atkinson to the Bank. 
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FIRST : As to the first equity, that is payment in accordance with the 
terms of the contract, there are various items to consider. 

(1) The debit balance of New Lepreau Limited assumed by Atkinson 
amounting to $5,330.91. This will be treated under the third head, that 
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is the right of set-off. No. 32. 
(2) Item (2) Sll,096.56: of this amount $484.90 was paid by Port i~;t:0;!1 

Royal to New Lepreau, Limited on the October contract before the Bank Pulp and 
notified Port Royal of the assignment to the Bank and requested future Paper 
payments be made to the Bank; after this notice all payments were made C?In:pany 

10 to the Bank except those moneys which it was necessary to pay to liquidate L~~tedd 
items (3) and (7) inclusive, as shown on Record pp. 37-38 above. con inue · 

20 

It is clear law that until notice of assignment has been given by the 
assignee to the debtor or a fund holder, the latter can continue to pay to 
the assignor all moneys due or accruing due. See Hanbury's Modern 
Equity, page 101, where the author says: 

"For in Stocks vs. Dobson (4 DeG. M. & G., p. 11) and Bence 
" vs. Sherman (1898, 2 Ch., 582) is laid down the somewhat obvious 
" proposition that until he receives notice of the assignment, A 
" (the fundholder) is perfectly at liberty to go on paying B (the 
" creditor) and for such sums as he does pay, C (the assignee) has 
" no claim against him." 

Similarly, the Bank cannot complain about moneys that were actually 
paid to the Bank under the assignments. 

It is clear from the evidence, Exhibit D. 1, that the Port Royal paid 
in cash under the said contracts to New Lepreau Limited prior to notice of 
assignment, and subsequently to E. C. Atkinson and the Royal Bank, in 
which case the moneys were actually received by the Bank, the total of 
$11,096.50, which payments are not in any way questioned or contested by 
the Bank. 

30 (3) The defendant also paid direct in cash the following expenses of 
the operation : 

Wages - $9,631.11 
Supplies, principally food stuffs 4,482.31 
Stumpage, timber license fees, Workmen's Compensation 

Board claims - 7 ,376.56 
Rent for housing men 26.00 
Freight - 5,607 .81 

$27,123.79 
The contract specified that if there were any encumbrances or govern-

40 ment dues on the wood, the amount thereof was to be deducted from the 
purchase price to be paid. In other words, it was contemplated and 
provided by the contracts themselves that the Port Royal should enquire 
into the claims against the wood, and if it saw fit, it should pay them direct. 
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We consider now the question of wages, supplies, stumpage and freight 
as shown on the summary D (1). Were these items "encumbrances" or 
government dues which the Port Royal was entitled to pay direct by the 
terms of the contracts? It is submitted that they were. The charge of the 
common canier for the carriage of goods or freight is to common knowledge 
an encumbrance. The Railway Company holds a common law lien (see 
Halsbury 2nd Edition, Vol. 4, p . 90, sec. 130), and will not deliver up the 
goods transported unless and until they are paid or guaranteed the payment. 
The Railway also has a statutory lien vide The Railway Act. 

The items of stumpage, timber license fees and Workmen's Compensa- 10 
tion Assessment are also clear cases of "encumbrances or government 
dues " and, as a matter of fact, are both encumbrances and also government 
dues, with the exception of the Stumpage amounting to Sl,044.00 paid to 
Fraser Companies on their wood taken by Atkinson by trespass which was 
certainly an encumbrance in that without payment of stumpage the title 
of the wood in question (522 cords) could not be obtained by the Port Royal 
from the owners. 

This leaves to be considered the items of wages, supplies and rent for 
housing the men. It is clear from Atkinson's evidence, (Record p . 70), that 
part of the pay of their men was their board and keep. The men were 20 
paid so much a day and found. 

Mr. Lacroix in his evidence (Record p. 84), said the supplies were for 
food and other camp requirements. In other words, the supplies were part of 
the necessary expenses of looking after the men and thereby part of their wages. 

Now, the Woodmen's Lien Act, being Chapter 161 R. S. N. B. (1927) 
provides in paragraph 3 as follows : 

"Every person performing labor or service in connection with 
" any logs or timber intended to be d.Tiven down rivers or streams or 
" hauled directly from the woods or brought by railway to the place 
" of destination, shall have a lien thereon for the amount due for 30 
" such labor or service, and the same shall be deemed a first lien 
" or charge on such logs or timber and shall have precedence over 
" all other claims or liens thereon, except Crown dues, stumpage and 
" tolls for booming." 

By section 2, sub-section B, logs or timber include pulpwood. 
Now this lien, by Section 6 lasts for thirty days after the last day on 

which the labour was performed, or twenty days in case of stream driving, 
without registration. 

The Port Royal, therefore, in paying such wage claims was again simply 
following the terms of its contract and paying encumbrances on the wood, 40 
as it was entitled to do. 

The Port Royal further submits that having discharged these liens 
against the wood, it was subrogated to the rights of the lienors, and relies 
on the authorities herein before cited, under the heading " Title in the Crown " 
for the proposition that it stands in the place of the creditors or rather 
encumbrancers whom it has paid off. 
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SECOND: The second equity was that the Port Royal, in return for the 
purchase price should receive the wood, the subject of the contracts, and 
this aside from any particular provision in the contract itself. 

This right of the Port Royal is recognized in the case of Shepherd v. 
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Livingstone in the Appeal Court of Alberta (1924) 1 D. L. R. 723. Here .,, No. 32. 
the defendant Livingstone was the holder of an oil lease, and entered into an E actu; of

1 agreement with one Norman, whereby he employed Norman to drill fqr oil ~ort 0r 
at the price of S5.50_ per foot up to 1,200 f~et, and 87 per foo~ beyond that. P~p~tn 
Norman actually drilled 1,294 feet, for which the contract price was 7,258. Company 

10 In the meantime, Norman assigned $2,250 of the money so to become due Lim~ted
to him under the contract to the plaintiff, and notice of the assignment was continued. 
given to the defendant, who agreed to pay the plaintiff the sum of 52,250, 
should such sum be due and payable upon the completion of the contract, 
and undertook to retain out of the moneys payable to Norman such sum 
for this purpose. Norman fell down on the contract, and was unable to 
finance it, so the defendant made advances direct for the purchase of supplies 
and payment of workmen's bills to complete the well, which advances 
exceeded the total contract price. The Alberta Court of Appeal held that 
the defendant's course of action was justified and the a~tion by the plaintiff 

20 upon its assignment was dismissed with costs. 
Shepherd vs. Livingstone is very similar to the present case, and applying 

the rule in that case to the present facts, it appears clear beyond doubt that 
the Port Royal was justified in paying the amounts it did whether under 
the terms of the contract or not, if such payments were necessary in order to 
obtain that for which it had contracted, and this despite any assignment 
which Atkinson may have made of the moneys coming due to him underthe 
contract. If it were to be held otherwise, it would mean that a person 
having contracted to supply goods at a certain price could assign the price 
to a third party, then refuse to deliver the goods, and the third party would 

30 be able to recover the price from the purchaser. It is submitted that this 
proposition only has to be stated in these simple terms to be shown to be 
absurd. To hold otherwise would be to say in effect that the assignment 
of the purchase price of goods is not subject to the equities between the 
original parties. 

THE FI:NANCING OF THE 0PERATIOX BY THE PORT ROYAL. 

·when the Bank refused to enter into any agreement with the Port Royal 
in September, 1934, the situation was that if the operation was not finished, 
there would be a serious loss. 

In its letter of September 15, 1934, to the Bank (Exhibit 24) the Port 
40 Royal told the Bank plainly that Atkinson had been placed in a state of 

bankruptcy, and unless someone stepped in and completed operations, 
both parties would stand considerable loss. 

The Port Royal points out the loss that will occur if the operation is 
not finished, and suggests to the Bank that it had better make arrangements 
to finish the operations. The Bank refuses to do so. 

• G 2603 
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Finally, Port Royal decided that if the venture 1s not to be a complete 
loss they will have to finance the completion of the operation. 

To complete the operation Port Royal paid out $27,123.81. The Bank 
actually argues that this sum of money was part of the purchase price of 
the pulp wood, and should have been paid into the Bank. 

It is submitted that such a claim is unconscionable. 

THIRD: The third equity was the right of set-off existing between the 
Port Royal and Atkinson at the dates of receipt by the Port Royal of notices 
of the assignments. The general right of set-off is well lmown to the law. 
The Judicature Act of New Brunswick, 0. 19, r. 3, provides: 10 

" 3. A defendant in an action may set off, or set up by ,vay of 
" counterclaim against the claims of the plaintiff, any right or claim, 
" whether such set off or counterclaim sound in damages or not, 
" and such set off or counterclaim shall have the same effect as a 
" cross action." 

In the present case the debt which the Port Royal sets off against the 
purchase moneys under the contracts amounted to $5,330.91. By setting 
off this amount, however, together with the other payments made by the 
Port Royal under the Contracts, the Port Royal over paid on the contracts 
in question the sum of 8542.29, so that in reality against the purchase price 20 
of the wood, the subject of these contracts the Port Royal only set off 
."'4-,788.62. The question is-was the set off of this amount justified? 

A clear exposition of the right of set-off in circumstances such as this 
case has disclo edis given by Clauson, ,T., in the case of In re Pinto, Leite and 
Rephews, ex parle Visconde des Olivaes (1929) 1 Ch. 221, at page 233, where 
the J udgc said : 

" It is, of conr c, well settled that the assignee of a cho e inaction 
" ( and the Yisconde is an assignee from Fonseca of thi particular 
" chose in action, that is the right on the terms stated in the docu-
" ment of May 30, 1918, to recover the £100,000 from the firm) takes 30 
" subject to all rights of set-off which were available against the 
" assignor, subject only to the exception that, after notice of an 
" equitable assignment of a chose in action, a debtor cannot set off 
" against the assignee a debt which accrue due subsequently to the 
" date of notice, even though that debt may arise out of a liability 
'' which existed at or before the date of the notice; but the debtor 
" may set off as against the a ignee a debt which accrues due 
'' before notice of the assignment, although it is not payable until 
" after that date." 

A further authority for this proposition is the case of Christie vs. 40 
Taunton, etc. (1893) 2 Ch. 175. 

It is also clear that in order for rights of set-off to arise, there is no 
necessity that the opposing claim should arise out of the same transaction. 
This is clearly demonstrated in the case of Bennett vs. White in the English 
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Court of Appeal (1910), 2 K. B. D. 643, the headnote of which case is as 
follows : 

" In an action to recover a debt due from the defendant to the 
" plaintiff, the defendant is entitled to set off a debt originally from 
" the plaintiff to a third person, who has assigned it to the defendant." 

The case of Caldwell vs. Hughes, 10 D. L. R. 788, in the Supreme Court 
of Ontario, is authority for the further proposition that a set-off agreed to 
by both parties before action brought is equivalent in law to a payment. 

We now have to consider the facts of the present case as applicable to 
10 this question of set-off. 

As early as March 16, 1934, the Port Royal notified the Bank that it 
claimed to set off against the purchase price of the wood, the subject of this 
action, the amount of $4,000, being the then known loss on the original 
contract between New Lepreau Limited and the Port Royal. 

At the time the Port Royal notified the Bank of this right of set-off the 
Bank had advanced only $2,500, but despite this warning, it went ahead and 
advanced the sum of S5,500 thereafter, making the total advances 88,000. 

Furthermore, when the Port Royal received notice of the assignment of 
the contract of April 26, 1934, which it did on July 17, 1934, it at the request 

20 of the Bank informed the Bank that its advances to Atkinson totalled 
$10,975.62. This amount included the figure of $5,330.91, which was the 
amount of the loss or overpayment on the first and original contract. The 
Port Royal thus had not only the right of set off, but it actually had set off 
by agreement with Atkinson this amount of 85,330.91 at that time, and this 
set-off was actually made by agreement amounting in the words of 
Middleton, J., in the case of Caldwell vs. Hughes above referred to, an 
actual payment. But though the Port Royal had so paid by set off, even 
without this the Port Royal would be permitted to set off this amount if in 
fact it was a debt due by Atkinson at the date of the assignments and 

30 payable at any time up to the date this action commenced. 
As was said by McKeown, J., in giving judgment of the Court of 

Appeal of N. B., in the case of Windsor vs. Young, 43 N. B. R. p. 313 at 
p. 324: 

"Now, the authorities above referred to are, I think decisive in 
" showing that to be properly made the subject of a set-off, the 
" defendant's claim must exist at the time the plaintiff brings his 
" action." 

Of course in the case where an assignment of a chose in action enters 
into the matter, the debt so to be set off must also have been due at the 

40 date of notice of the assignment. This requirement is completely fulfilled 
in this case according to the evidence as shown above. 

The learned trial Judge with regard to this so called set-off or payment 
said as follows: (Record p. 97, 146). 

"It appears by this contract, the earliest of the three, which 
" has not been produced, that in the spring of 1933 the defendant 
" entered into an agreement with New Lepreau, Limited, for the 
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'' purchase of a quantity of pulpwood. The plaintiff bank made 
" advances to New Lepreau Limited on the contract, and in 
" January, 1934, the defendant sent the plaintiff a cheque for 
" $5,350.00 in full settlement of those advances. This was done, 
" not on the demand of the plaintiff, but at the request of Ewart C. 
" Atkinson, the president and proprietor of 24 7 of the 489 shares 
" of the capital stock of New Lepreau Limited. The cheque is 
" marked by the Defendant, 'Payment in full of advances to New 
" Lepreau Limited for operation of pulpwood, 1933.' This, so far 
" as the plaintiff bank is concerned would seem to be the end of 10 
" the 1933 pulp contract, but the defendant company evidently does 
" not so regard it. It appears that on the 1933 contract with New 
" Lepreau Limited, the defendant company sustained a loss of 
" $5,330.91, and this loss the defendant now seeks to recoup by 
" charging or setting it off against the contract price of the pulp-
" wood delivered under the two contracts of 3lst of October, 1933 
" (Exhibit No. 1) and 26th of April, 1934, (Exhibit No. 10). The 
" plaintiff objects, and in my opinion with reason objects, to its 
" security being impaired by the withdrawal, without its consent, 
" of the sum of S5,330.91 from the price of the pulpwood delivered 20 
" under the two later contracts, to which, under the Bank Act, it 
" has a right to look for repayment of its advances for the carrying 
" on of the contracts between Atkinson and the defendant company. 
" It is to be borne in mind that the first contract was with a cor-
" poration, the New Lepreau Limited, and that the two succeeding 
" contracts were with Ewart C. Atkinson individually, who would 
" not be personally liable for the debts of the corporation of which 
" he was president. It is familiar law that a director or other chief 
" officer of a corporation is not ordinarily individually responsible 
" for the corporate defaults. It is in evidence and appears to be 30 
" the fact that this, the earlier deficit, was charged against the two 
" succeeding contracts at Atkinson's own instance, but there is no 
" evidence that this was acquiesced in by the plaintiff, and without 
" its consent it is obvious that this transaction between contractor 
" and contractee could not prejudicially affect the rights of the bank 
" in its financing of the later operations." 

The Appeal Division, while permitting the set-off, as we will call it for 
convenience, insofar as the price of the wood under the contract of 
October, 1933, was concerned, said that no part of this original New Lepreau 
debit could be charged against the purchase price of the wood under the 40 
contract of April, 1934. 

We respectfully submit that on this point the Appeal Division was in 
error and while there is no cross-appeal, the Port Royal claims that it was 
justified in the set-off it had made in regard to the April, 1934, contract as 
well as the October, 1933, contract. 
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Now this indebtedness of 85,330.91 was an indebtedness of New 
Lepreau Limited to the Port Royal. By March 16, 1934, that is by the 
time the Port Royal had notice of the assignment to the Bank of the 
October, 1933, contract, it was estimated by the Port Royal and Atkinson 
that the wood then in the woods and remaining to be shipped under the 
contract of the spring of 1933, would not be sufficient in quantity to meet 
at the contract price the advances the Port Royal had then made against 
it and that the shortage would amount to approximately 84,000.00. 
(Exhibit 8, Record p. 313.) 

10 • ubsequently, when the last of the wood under the Spring contract of 
1933 was received by the Port Royal in the early summer of 1934, it was 
found that the wood was still further short of estimate and that the exact 
over-payment of the Port Royal to New Lepreau Limited was 5,330.91. 
This was determined prior to the receipt by the Port Royal of notice of the 
assignment of the April, 1934, contract to the Bank. 

It has been stated that the first contract of the Spring of 1933 was 
between New Lepreau Limited and Port Royal. How then does Port 
Royal ju tify setting off the indebtedness of a limited company against 
monies due by it to an individual ? The answer is simply this, that 

20 Atkinson personally a sumed the indebtedness of the Company to the 
Port Royal. For this assumption of liability there was ample consideration. 
For some reason or other and at the instigation of the Bank, it wa desired 
that the Port Royal should change the October, 1933, contract from New 
Lepreau Limited to Atkinson personally. This change was quite satis
factory to the Port Royal providing Atkinson would assume the indebted
ness of New Lepreau to the Port Royal which by that time had assumed 
substantial proportions and which indebtedness the Port Royal at that 
time was perfectly ju tified in charging aaain t the October, 1933, contract 
with New Lepreau Limited, this was agreeable to Atkinson. 

30 Atkin on then a sumed and became responsible for the existing 
indebtedness of New Lepreau Limited to the Port Royal. It became 
his personal obligation and this was before the Bank appeared in the 
picture as far as the Port Royal knew. (See Exhibit 8, Record p. 313, 
Evidence of Atkinson, Record p. 76, 11. 20- 24). It should be noted here that 
Atkinson said it was quite in order to charge up the losses of the first contract 
of the spring of 1933 "against the later contracts." It is to be noted that 
the word " contracts " i plural and obviously refers to the contract of 
October, 1933, as well as that of April, 1934. Now Atkinson's per onal 
a sumption of this New Lepreau Limited indebtedness to Port Royal was 

40 not questioned by Coun el for the Bank or challenged in any way, as indeed 
it could not be and the Bank sub tantially says that while it does not 
deny the assumption of the indebtedness by Atkinson, it does deny the 
legal right of the Port Royal to set off this indebtedness against the 
purchase price of the wood under the contracts of October, 1933, and 
April, 1934. The Port Royal, on the other hand says that this indebtedness 
was set off before it had notice that th Bank was an assignee and that 
the effect in law is the same as if the Port Royal had paid Atkinson the 
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money in question in cash as an advance under the contract in question 
and Atkinson had immediately paid the money back to the Port Royal 
in liquidation of the old New Lepreau Limited indebtedness which he 
had agreed to pay. The transactions were accomplished facts and effective 
in law as to each contract before notice was given to Port Royal of the Bank's 
claims. 

Now the spring contract of 1933, the contract of October, 1933, and 
the contract of April, 1934, were really one continuous pulp operation. 
Thus the last of the wood under the Spring contract of 1933 wa not received 
by the Port Royal until the early summer of 1934. In other words, it 10 
came down river on the spring drive. 

Similarly, the draw shaved wood was cut under the contract of 
October, 1933, during the winter of 1933- 34 came down river on the 
spring drive that year, and was shipped in to the Port Royal in the fall 
of 1934. 

The contract of April, 1934, commenced in the spring of 1934, continued 
during the summer and fall of that year, some of the wood being shipped 
in during the fall and the balance being delivered on the spring drive of 
1935. In other words, the operations under all three contract w re going 
on simultaneously. 20 

It was anticipated by the contracting parties that if there was a loss 
on the spring contract of 1933 by reason of the Port Royal overpaying 
New Lepreau Limited, this loss would be recouped to the Port Royal by it 
retaining to itself or setting off the necessary proportion of the purchase 
price of the wood to be delivered under the contracts of October, 1933, and 
April, 1934. 

It is idle for the Bank to argue that this deficit of S5,330.91 on the 
spring contract does not have any connection with the transaction sued 
upon; the Bank says that it was not a party to any such agreement, and 
that according to the testimony of Mr. Atkinson, he never told the Bank 30 
there might be a shortage on that old contract. 

But see the evidence of the Bank Manager, (Record p. 73) : 
"Q. In your conversation with him of January 24th of that 

" year you must have discussed his indebtedness to the Port Royal at 
" that time ?- A. Yes, no doubt we did, that would be the natural 
" thing for us to do. 
(Record p. 73.) 

"Q. When you discussed with him on January 24th that he 
" did owe the Port Royal something on the first contract, surely 
" you would get an approximate idea of the amount owed at that 40 
'' time ?- A. No doubt I discussed it with him- that would be the 
" ordinary course- but I think, if I remember right, the amount 
" would be this $4,000, mentioned here." 

Attention is called to the Bank Manager's evidence, which is most 
evasive in its nature. Both he and Atkinson, however, admit that they 
were in constant touch with each other, and it transcends comprehension 
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to suggest that the Bank Manager was not conversant with every detail of 
Atkinson's business when he agreed on January 20, 1934, to advance him 
money. 

It is submitted, with respect, that the learned Trial Judge entirely 
overlooked the fact that the original contractor with the Port Royal in 
the October contract was New Lepreau Limited, and that four months 
later when the Port Royal con ented to the change of parties, there was 
no consent to a change in the terms of payment. It is difficult to see why 
the Bank's privity was necessary to a transaction in which, at that time, 

10 it had acquired no interest. 
The Appeal Division accepts the evidence with reference to the 

agreement to make payment a.' above, and says (Record p. 109, 1. 23). 
"It seems clear, however, that the deficit on the earlier contract 

" was agreed to be charged against the contract of 3Ist October, 1933, 
" before Atkin on's assignment to the Bank." 

Both the Trial Judge and the Appeal Division however, failed to realize 
the legal importance and effect of Atkinson's personal assumption of New 
Lepreau Limited's liability to Port Royal. 

The Bank has made capital of the fact that the amount which the 
20 Port Royal have charged up against the contracts of October, 1933, and 

April, 1934, that is the amount claimed by way of set-off or payment by 
set-off amounting to $5,330.91 was in effect the amount of 85,350.00 which 
the Bank had advanced New Lepreau Limited on the spring contract of 
1933 (Exhibit 27). 

While these two figures are very imilar it was only by chance that they 
were so. For instance, it was estimated in Mar h, 1934, that the loss on the 
first contract would be 84,000.00 though it later turned out when all the 
wood was in that the loss was $5,330.91. The actual loss might just as well 
have been 82,000.00 or 810,000.00. The loss depended not on the amount 

30 paid the Bank but on the quantity of pulpwood that was then lying in the 
woods. 

When the Port Royal paid this amount of 85,350.00 to the Bank at the 
request of New Lepreau, Limited, the Port Royal thought that there 
would be enough pulp wood forthcoming under this spring contract of 1933 
to offset this amount paid to the Bank, but as it subsequently transpired, 
there wa n't anything like the amount of pulpwood on hand that had been 
represented to the Port Royal, and the end result was that the Port Royal 
had overpaid New Lepreau Limited or the Bank at Atkinson's request the 
sum of 85,330.91. 

40 Presumably if the Port Royal had known that there was to be this 
shortage in the pulp wood, it would never have paid the Bank that amount, 
and the Bank would have naturally suffered a loss of $5,350.00. 

When, therefore, the Bank suggested that it would be an injustice to 
allow the defendant to charge up this deficit of 85,330.91 to the contract of 
October 31, 1933, it must be borne in mind that approximately that sum 
had been received by the Bank through a mistaken representation made by 
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the Bank's customer to Port Royal that there would be sufficient pulpwood 
forthcoming to satisfy the amount so paid to the Bank. 

PORT ROYAL'S KNOWLEDGE OF SECTION 88 SECURITY 

The Bank's counsel makes a statement in his written argument at the 
trial, which is not borne out by evidence. He said : 

" It is submitted, therefore, that not only did the Port Royal 
" Company have knowledge of the fact that this Bank held Section 88 
" security from the said Atkinson as early as March, 1934, but it 
" never questioned the same and in fact admitted it." (See Exhibit 
No. 24.) 10 

On March 20, 1934, just two months after the Bank Manager had seen 
the October contract and had been adYised of the contractual relationship 
between the vendor and vendee, the Bank Manager wrote the Port Royal 
(Ex. 9). 

" \Ve have advanced him S3,000 on the contract dated October 
" 2lst under Section 88 security, and therefore shall expect our 
" advances in this connection to he repaid before your claim of 
" 84,000.00 mentioned." 

The Port Royal wrote back immediately (Ex. A) advising the Bank 
that it would not release " their fir t claim." 20 

What the Bank has reference to is presumably the POTt Royal' 
statement in its letter of September 15, 1934 (Ex. 24) ; 

" It is not our intention to advance any more money to increase 
" your security under Section 88 ... on the paper which we sent 
" you to be signed, you will find reference permitting you to hold 
" present guarantee under Section 88." 

The evidence shows there was never any recognition by the Port Royal 
of any prior right in the Bank, if that is material. In the summer the Bank 
Manager and the Port Royal's manager had several conferences. In these 
the Bank Manager claimed he had I ection 88 security, which the Port Royal 30 
as stoutly repudiated. Negotiation. for a way out failed, and wasn't it, 
therefore, quite the natural thing for the Port Royal's Manager to write as 
he did ? The letter must be read with Exhibits N os. :22, 23, and 25, and 
also with the evidence given by Murray and Lacroix, all of which show the 
desire of the Port Royal to continu the operations, which had come to a 
stop, and it was willing to compromi e, if that end could be achieved. 

The letter goes on to tell the Bank Manager that unless a prompt 
decision on the suggested compromise is arrived at 

" we are going to drop out of this picture altogether and take our own 
'· chances regarding the advances we have made." 40 
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This is an expression of confidence that their advances were secure. 
The letter further says: 

"If you decide not to give us the security we are asking for, you 
" had better make arrangements to finish the operations." 
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(Ex. 4. para. 10) the Bank was given the power to step in and take over Port Royal 

" for the purpose of completing, selling, shipping or otherwise dealing ~ulp and 
" with the goods in such manner as the Bank may think proper to c~:;any 
" enable the goods to be realized upon." Limited-

10 The Bank refused to take this step. The Port Royal then stepped in 
and took over the operation completing it at an expenditure of upwards of 
$27,000. 

The Bank actually says that this was purchase money and should be 
paid to it. There is a case, Price vs. Bannister, 3 Q. B. D. (1878) 569, where 
it was held that if Atkinson, for. example, actually finished the work himself, 
the debtor must pay the assignee the purchase moneys, but Cotton, R. J., 
at 577, pointed out that if the debtor had stepped in and finished the work, 
the assignee was not entitled, citing Tooth vs. Hallett, L. R. 4 Ch. App. 242. 

It is to be noted, however, that in Price vs. Bannister the contract 
20 contained no provision regarding payments being made by the purchaser in 

discharge of encumbrances on the goods, whereas the contracts in question 
particularly provided that the Port Royal should have the right to pay 
persons other than Atkinson if it became necessary to do so in order to 
obtain a good title. Moreover, we maintain that Price vs. Bannister has 
been overruled in effect by the case of the Government of Newfoundland vs. 
Newfoundland Railway Co. (1888) 13 App. Cas. 199 P.C. 

In the instant case the Port Roya.l took over, paid the wages, incurred 
and paid the supply bills, paid the stumpage and "\Vorkmen's Compen
sation. 

30 The Bank adopted an attitude of passivity, evidently under the im-
pression that it had no obligations whatever as assignee of the contract. 
It is not urged by the Port Royal that the Bank as assignee under an 
instrument which transferred to it" all moneys, claims, rights and demands" 
stepped into the shoes of Atkinson, and was obligated to carry on the 
operation, but it does come within the principle enunciated by Halsbury 
2nd Ed. Vol. 4 p. 461. sec. 843: 

" When the benefit of a burdensome contract is assigned, the 
" assignee will take subject to the rights of the other party." 

citing X ewfoundland Government vs. Newfoundland Rail Co. (1888) 13 App. 
40 Cas. 199, P. C. 

The right of the Port Royal tq the set-off claimed is remarkably similar 
to the case Beattie vs. Best and Ash 1921 61. S. C. R. 576. In that case 
there was a sale by Ash as Vendor to Beattie as Purchaser, whereby it was 
agreed that the Vendor would transfer certain shares and interests in 
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consideration of the Purchaser assuming certain obligations of the Company 
set forth in a schedule and in further consideration of the promise of the 
Purchaser to pay to the Vendor or the various persons entitled thereto the 
sum of $5,900.00. The Vendor, Ash, presumed to assign certain of the said 
85,900.00 to Best, his father-in-law, and to Calvert, his brother-in-law. 
Upon the transaction being completed it developed that the liabilities which 
the Purchaser had assumed were considerably in excess of those stated in 
the schedule and it was held that the Purchaser was entitled to set-off the 
additional liabilities against the said sum of $5,900.00 notwithstanding the 
assignment of the portions of that sum to other parties. In the present 10 

case the situation was that at Atkinson's request the Port Royal agreed to 
transfer the Contract of 30th October, 1933, to Atkinson's name provided 
he assumed the loss on the Contract of the spring of 1933 which was due 
from New Lepreau Limited to the Port Royal. Atkinson agrees and sub
sequently purports to assign the moneys payable under the contracts of 
October, 1933, and April, 1934, to the Bank. We submit that the Bank's 
position is no better than the position of Calvert and Ash in the case cited 
and that the Port Royal is entitled as against the Bank to set-off the 
indebtedness of New Lepreau Limited to Port Royal which Atkinson had 
assumed. 20 

The Port Royal maintains that it has paid for the wood purchased by 
it under the two contracts in accordance with the terms and provisions of 
the contracts and in accordance with arrangements made between it and 
Atkinson, the Vendor of the wood prior to the acquisition by the Bank of 
any interest in the purchase price, and that as the purchase price has been 
fully paid in accordance with such conditions and arrangements, there is 
no balance owing by it to Atkinson or his assignee the Bank and that the 
latter's claim on this head must wholly fail. 

For the various reasons set out above, the Respondent submits that 
this appeal should be dismissed. 30 

SANFORD & TEED, 

Respondent's Solicitors. 

c. F. INCHES, 

Of Counsel with Respondent. 
March, 31, 1938. 

APPENDIX OF STATUTES REFERRED TO 

THE BANK ACT, 1934 24-25 George V, C. 24-Sections 86, 87, 88, 
89 and 90. 

86. (1) The bank may acquire and hold any warehouse receipt or 
bill of lading as collateral security for the payment of any debt incurred 40 

in its favour, or as security for any liability incurred by it for any person, 
in the course of its banking business. 
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(2) Any warehouse receipt or bill of lading so acquired shall vest in 
the bank, from the date of the acquisition thereof, 

(a) all the right and title to such warehouse receipt or bill of 
lading and to the goods, wares and merchandise covered thereby of 
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(b) all the right and title to the goods, wares and merchandise Factum of 

mentioned therein of the person from whom such goods, wares and ; 0f RoJal 
merchandise were received or acquired by the bank, if the warehouse P~/etn 
receipt or bill of la<?-ng is made directly in favour of the bank, in- Company 
stead of to the previous holder or owner of such goods, wares and Limited
merchandise. R.S., c. 12, s. 86, am. continued. 

87. ( 1) If the previous holder of such warehouse receipt or bill of 
lading is any person 

(a) entrusted with the possession of the goods, wares and 
merchandise mentioned therein, by or by the authority of the owner 
thereof; 

(b) to whom such goods, wares and merchandise are, by or by 
the authority of the owner thereof, consigned; or 

(c) who, by or by the authority of the owner of such goods, 
wares and merchandise, is possessed of any bill of lading, receipt, 
order or other document covering the same, such as is used in the 
course of business as proof of the possession or control of goods, 
wares and merchandise, or as authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor of such a docu
ment to transfer or receive the goods, wares and merchandise thereby 
represented, 

the bank shall be, upon the acquisition of such warehouse receipt or bill of 
lading, vested with all the right and title of the owner of such goods, wares 
and merchandise, subject to the right of the owner to have the same 

30 retransferred to him if the debt or liability, as security for which such 
warehouse receipt or bill of lading is held by the bank, is paid. 

(2) Any person shall be deemed to be the possessor of such goods, 
wares and merchandise, bill of lading, receipt, order or other document as 
aforesaid 

(a) who is in actual possession thereof; or 
"(b) for whom, or subject to whose control such goods, wares 

" and merchandise are, or bill of lading, receipt, order, or other 
" document is held by any other person. R.S., c. 12, s. 87. 

88.- (1) The bank may lend money to any wholesale purchaser or 
40 shipper of or dealer in products of agriculture, the forest, quarry and mine, 

or the sea, lakes and rivers, upon the security of such products. 
(2) The bank may lend money to a farmer upon the security of his 

threshed grain grown upon the farm. 
(3) The bank may lend money to any person engaged in business 

as a wholesale manufacturer of any goods, wares and merchandise upon 
Aa2 
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the security of the goods, wares and merchandise manufactured by him, 
or procured for such manufacture. 

(4) If, with the consent of the bank, the products, goods, wares and 
merchandise, upon the security of which money has been loaned under 
the authority of this section, are removed and other products, goods, 
wares and merchandise of substantially the same character are respectively 
substituted therefor, then to the extent of the value of the products, goods, 
wares and merchandise so removed, the products, goods, wares and 
merchandise so substituted shall be covered by such security as if originally 
covered thereby; but failure to obtain the consent of the bank to any 10 
such substitution shall not affect the validity of the security either as respects 
any products, goods, wares and merchandise actually substituted as aforesaid 
or in any other particular. 

(5) Any such security, as mentioned in the foregoing provisions of 
this section, may be given by the owner of the said products, goods, wares 
and merchandise. 

(6) The security may be taken in the form set forth in Schedule C to 
this Act, or to the like effect. 

(7) The bank shall, by virtue of such security, acquire the same rights 
and powers in respect of the products, goods, wares and merchandise 20 
covered thereby as if it had acquired the same by virtue of a warehouse 
receipt: Provided, however, that the wages, salaries or other remuneration 
of persons employed by any wholesale purchaser, shipper or dealer, or by 
any wholesale manufacturer, in connection with any of the several wholesale 
businesses referred to, or by any farmer, in connection with the farm, owing 
in respect of a period not exceeding three months, shall be a charge upon 
the property covered by the said security in priority to the claim of the 
bank thereunder, and such wages, salaries or other remuneration shall be 
paid by the bank if the bank takes possession or in any way disposes of 
the said security or of the products, goods, wares and merchandise covered 30 

thereby. 
(8) The bank may lend money to the owner, tenant or occupier of 

land for the purchase of seed grain or fertilizer upon the security of any 
crop to be grown from such seed grain, or from land on which in the same 
season such fertilizer has been used, and for the purchase of binder twine 
upon the security of the crop grown by the borrower and which is about 
to be harvested. 

(9) The security taken under subsection eight of this section for 
money lent for the purchase of seed grain, fertilizer or for money lent 
for the purchase of binder twine, may be taken in the relevant and 40 
appropriate form set forth in Schedule D, or Schedule E, as the case may 
be, to this Act or in a form to the like effect. 

(10) The bank shall by virtue of such security acquire a first and 
preferential lien and claim for the sum secured and interest thereon upon 
the seed grain, fertilizer or binder twine purchased and the crop covered 
by the security, as well before as after the severance of the crop from the 
soil, and upon the grain threshed or the crop harvested therefrom, and 
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the bank shall by virtue of such security acquire the same rights and powers 
in respect of such seed grain, fertilizer or binder twine and of the grain 
so threshed or crop harvested as if it had acquired such rights and powers 
by virtue of a warehouse receipt. 

(11) The bank shall have the right, through its servants or agents, 
in case of default in payment of the money lent or in case of neglect to 
care for and harvest the crop, or in case of any attempt to dispose of the 
crop without the consent of the bank or in case of the seizure of the crop 
under process of law, to enter upon the land upon which the crop is grown, 

10 to take possession of, care for and harvest the crop and thresh the grain 
therefrom. 

(12) The bank may lend money to a farmer and to any person engaged 
in stock raising upon the security of his live stock; provided however that 
such security shall not include and shall be deemed not to include any live 
stock which on the first day of July, one thousand nine hundred and twenty
three, was by any statutory enactment exempt from seizure under writs of 
execution. 

(13) The provisions of subsection four of this section, making live stock 
substituted for live stock removed subject to the security, shall apply to 

20 the live stock substituted by the farmer or other person engaged in stock 
raising. 

(14) The security taken under subsection twelve of this section may 
be taken in the form set forth in Schedule F to this Act or in a form to the 
like effect. 

(15) The bank shall by virtue of the security taken under subsection 
twelve of this section have fuU power, right and authority, if the bills or 
notes therein mentioned or described or any of them are not paid according 
to their tenor, to enter upon the premises upon which the live stock 
mentioned in the security are, to take possession of or seize such live stock, 

30 and before or after such taking possession of or seizure, to sell such live stock, 
or such part thereof as may be necessary to realize the amount due and 
payable, at public auction, not less than five days after. 

(a) notice of the time and place of such sale has appeared in a 
newspaper published in or nearest to the place where the sale is to 
be made, and 

(b) posting a notice in writing or in print of the time and place 
of such sale in or at the post office nearest to the place where the 
sale is to be made. 

(16) After all necessary and reasonable expenses in connection with 
40 such seizure and sale have been deducted and prior privileges, liens or 

pledges existing in favour of third parties and for which claims may have 
been filed with the party making the sale have been satisfied, the balance 
of the proceeds of the sale shall be applied in payment of the said bills or 
notes and the surplus, if any, returned to the grantor. 

(17) Any person intending to give a bank security under the authority 
of this section must give notice of such intention before any loan is made 
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by the bank to such person and the security taken, by signing a document 
hereinafter called a "notice of intention," which may be in the form set 
out in Schedule G to this Act or to the like effect. 

(18) The notice of intention shall be registered in the manner herein
after provided, and, after the first day of August, one thousand nine 
hundred and twenty-three, any security subsequently taken under the 
authority of this section, before such notice of intention is registered, shall 
be null and void as against the creditors of such person and as against • 
subsequent purchasers or mortgagees in good faith; and a notice of 
intention when registered shall be deemed to be notice for the purposes of 10 

this section in respect of all securities taken by the bank from such person, 
under said authority, during the period of three years after the date of 
registration. 

(19) The notice of intention shall be registered in the office of the 
Assistant Receiver General, hereinafter called the Assistant Receiver, or 
in such office as may be prescribed by the Minister after the coming into 
force of the Bank of Canada Act, in the province in which the place of 
business, or principal place of business in case the person has more than 
one place of business, of the person is situate. 

(20) "Assistant Receiver " in this section includes anyone acting for 20 
the Assistant Receiver or the officer in charge of the office to be prescribed 
as aforesaid. 

(21) If the person has no place of business then the notice of intention 
shall be registered in the office of the Assistant Receiver in the province in 
which such person resides. 

(22) " Place of Business " and " principal place of business " shall, in 
the case of a company incorporated in Canada, be deemed to be the place 
where the head office or chief place of business of the company is situate, 
or if a foreign corporation, then the place of business of such corporation 
for the purposes of this section shall be the place at which civil process in 30 

the province in which the loan is made can be served upon the company. 
(23) The Assistant Receiver shall number consecutively every notice 

of intention received by him and shall endorse thereon the number and 
the hour and date of receiving it, and shall file the same and enter, in 
alphabetical order, in a book to be kept by him, the name of every person 
who has given such notice of intention, with the number endorsed thereon 
opposite to each name. 

(24) The Assistant Receiver shall endorse over his signature on a copy 
of the notice of intention to be supplied by the bank, for the records of the 
bank, the date of registration and number, and the production of the copy 40 

with such endorsation and signature shall be conclusive evidence in all 
courts of the registration and of the time of registration as thereon endorsed. 

(25) The notice of intention may be cancelled by the Assistant Receiver 
in the book containing such registration at the place where the registraGion 
is entered on receipt by him from the bank named in the notice of intention 
registered of a certificate of release duly signed on behalf of the bank to the 
effect that each and every security under this section, given to the bank by 
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the person has been released, or that no security was given to the bank as 
the case may be, and such certificate of release shall bear on the face 
thereof the number and date endorsed on the original document on file in 
the office of the Assistant Receiver. 

(26) The Assistant Receiver shall number consecutively every cer- .F No. 
32

· . 

tificate of release received by him and shall endorse thereon the number _p~;!~;!i 
and the hour and date of its receipt and shall file the same. l'ulp anci 

(27) Every person, upon payment of the proper fees, shall have access ~aper. 

to and be entitled to inspect the registration book and any document t~m~a~~ 
10 registered or filed pursuant to this section. co:~n:ed. 

(28) For services under this Act, the Assistant Receiver shall be 
entitled to the following fees, for which he shall be accountable to the 
Consolidated Revenue Fund:-

For registration of each notice of intention and 
endorsation of copy over signature 25c. 

For production of registration book for inspection 25c. 
For production of any notice of intention for 

inspection 25c. 
For registration of each certificate of release 25c. 

20 (29) Any person, desiring to ascertain whether a notice of intention or 
certificate of release has been registered by any other person pursuant to 
this section, may make enquiry by sending a prepaid telegram or other 
written communication addressed to the Assistant Receiver, and it shall 
be the duty of the Assistant Receiver, without payment of any fee pre
scribed in the next preceding subsection, to make the necessary inspection 
of the registration book and of the relative documents, if any, and to make 
answer to the enquiry of the sender by a telegraphic message at the expense 
of the sender, and stating therein the name of the bank mentioned in the 
notice of intention. 

30 89. (1) If goods, wares and merchandise are manufactured or pro-
duced from the goods, wares and merchandise, or any of them, included in 
or covered by any warehouse receipt, or included in or covered by any 
security given under section eighty-eight of this Act, while so covered, the 
bank holding such warehouse receipt or security shall hold or continue to 
hold such goods, wares and merchandise, during the process and after the 
completion of such manufacture or production, with the same right and title, 
and for the same purposes and upon the same conditions, as it held or could 
have held the original goods, wares and merchandise. 

(2) All advances made on the security of any bill of lading or warehouse 
( 0 receipt, or of any security give under section eighty-eight of this Act, shall 

give to the bank making the advances a claim for the repayment of the 
advances on the products, goods, wares and merchandise therein mentioned, 
or into which they have been converted, prior to and by preference over the 
claim of any unpaid vendor, but such preference shall not be given over the 
claim of any unpaid vendor who had a lien upon the products, goods, wares 
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and merchandise at the time of the acquisition by the bank of such ware
house receipt, bill of lading, or security, unless the same was acquired 
without knowledge on the part of the bank of such lien. 

(3) In the event of the non-payment at maturity of any debt or liability 
secured by a warehouse receipt or bill of lading, or secured by any security 
given under section eighty-eight of this Act, the bank may sell the products, 
goods, wares and merchandise mentioned therein, or so much thereof as will 
suffice to pay such debt or liability with interest and expenses, returning the 
surplus, if any, to the person from whom the warehouse receipt, bill of 
lading, or security, or the products, goods, wares and merchandise men- 10 
tioned therein, as the case may be, were acquired; but such power of sale 
shall be exercised subject to the following provisions, namely:-

(a) No sale, without the consent in writing of the owner of any 
products of the forest shall be made under this Act until notice of the 
time and place of such sale has been given by a registered letter, 
mailed in the post office, post paid, to the last known address of the 
pledgor thereof, at least thirty days prior to the sale thereof; 

(b) No such products (other than products of the forest), and 
no goods, wares and merchandise shall be sold by the bank under this 
Act without the consent of the owner, until notice of the time and 20 
place of sale has been given by a registered letter, mailed in the post 
office, post paid, to the last known address of the pledgor thereof, at 
least ten days prior to the sale thereof; 

( c) Every sale, under such power of sale, without the consent 
of the owner, shall be made by public auction, after notice thereof 
by advertisement in at least two newspapers published in or nearest 
to the place where the sale is to be made, stating the time and 
place thereof; and, if the sale is in the province of Quebec, then at 
least one of such newspapers shall be a newspaper published in the 
English language, and one other such newspaper shall be a news- 30 
paper published in the French language. 

(4) Where payment of a loan made by a bank under the provisions of 
section eighty-six or section eighty-eight of this Act is guaranteed by a 
third person and such loan is paid by the guarantor, such guarantor shall be 
subrogated in and to all of the powers, rights and authority of the bank under 
the security which the bank holds in respect of the said loan under the 
provisions of the said sections eighty-six and eighty-eight. R.S., c. 12, 
s. 89, am. 

90. (1) The bank shall not acquire or hold any warehouse receipt or 
bill of lading, or any security as aforesaid, to secure the payment of any bill, 40 
note, debt, or liability, unless such bill, note, debt or liability is negotiated 
or contracted 

(a) at the time of the acquisition thereof by the bank; or 
(b) upon the written promise or agreement that a warehouse 

receipt or bill of lading or security as aforesaid, would be given to the 
bank: 
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Provided that such bill, note, debt or liability may be renew·ed, or the time 
for the payment thereof extended, without affecting any security so r,cquired 
or held. 

(2) The bank may 
(a) on the shipment of any products, goods, wares and merchan

dise for which it holds a warehouse receipt, or any such security as 
aforesaid, surrender such receipt or security and receive a bill of 
lading in exchange therefor ; 

( b) on the receipt of any products, goods, wares and merchandise, 
10 for which it holds a bill of lading, or any such security as aforesaid, 

surrender such bill of lading or security, store the products, goods, 
wares and merchandise and take a warehouse receipt therefor, or 
ship the products, goods, wares and merchandise, or part of them, 
and take another bill of lading therefor ; 

(c) surrender any bill of lading or warehouse receipt held by it 
and receive in exchange therefor any security that may be taken under 
this Act; 

(d) when it holds any such security as aforesaid on grain in any 
elevator, take a bill of lading covering the same grain or grain of the 

20 same grade or kind shipped from such elevator, in lieu of such 
security, to the extent of the quantity shipped; 

(e) when it holds any security whatsoever covering grain, take, 
in lieu of such security to the extent of the quantity covered by the 
security taken, a bill of lading or warehouse receipt for, or any 
document entitling it under the provisions of The Canada Grain Act, 
to the delivery of, the same grain or grain of the same grade or kind. 
R.S., c. 12, s. 90, am. 

THE BANK ACT, R.S. Canada, 1927, Chapter 12, Section 90. 
90.--(1) The bank shall not acquire or hold any warehouse receipt or bill 

30 of lading, or any such security as aforesaid, to secure the payment of any 
bill, note, debt or liability, unless such bill, note, debt or liability is negotiated 
or contracted 

(a) at the time of the acquisition thereof by the bank; or 
(b) upon the written promise or agreement that such warehouse 

receipt or bill of lading or security would be given to the bank; 

Provided that such bill, note, debt or liability may be renewed, or the time 
for the payment thereof extended, without affecting any such security. 

(2) The bank may 

(a) on the shipment of any products or stock, goods, wares and 
40 merchandise, or grain, for which it holds a warehouse receipt, or 

any such security as aforesaid, surrender such receipt or security · 
and receive a bill of lading in exchange therefor; or 

(b) on the receipt of any products or stock, goods, wares :md 
merchandise, or grain, for which it holds a bill of lading, or any 
such security as aforesaid, surrender such bill of lading or security, 
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store the products or stock, goods, wares and merchandise, or 
grain, and take a warehouse receipt therefor, or ship the products 
or stock, goods, wares and merchandise, or grain, or part of them, 
and take another bill of lading therefor, 1923, c. 32, s. 90. 

THE CROWN LANDS ACT (New Brunswick) 23 George V, 1933, Chapter 
22, Section 19. 

19. All lumber cut within the limits of any license, and by 
virtue of the authority of any such license, shall be and remain 
the property of the Crown until the stumpage thereon is paid; 
and the Crown shall have a first lien and charge against all the 10 
property, both real and personal, of the licensee to secure the 
payment of such stumpage, provided always that the said lien 
and charge shall not apply to a licensee holding a license or licenses 
as a trustee and in such case said lien or charge shall operate against 
the person creating the trust ; and when a note or notes are taken 
for the payment of stumpage, the property in the lumber for the 
stumpage of which such note or notes are given shall remain and 
be the property of the Crown until such note or notes are actually 
paid. 

SALE OF GOODS ACT (New Brunswick) R.S.N.B. 1927, Chapter 149, 20 
Sections 23 (1), 48, 57 (i) and (o). 

SALE OF GOODS ACT. 

23.- (1) Where a person having sold goods continues or is in possession 
of the goods, or of the documents of title to the goods, the delivery or 
transfer by that person or by a mercantile agent acting for him, of the 
goods or documents of title under any sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith and without notice 
of the previous sale, shall have the same effect as if the person making the 
delivery cir transfer were expressly authorized by the owner of the goods 
to make the same. 30 

48. In any action for breach of contract to deliver specific or ascertained 
goods the court may, if it thinks fit, on the application of the plaintiff, by 
its judgment or decree direct that the contract shall be performed 
specifically without giving the defendant the option of retaining the goods 
on payment of damages. The judgment or decree may be unconditional, 
or upon such terms and conditions as to damages, payment of the price, 
and otherwise, as to the court may seem just, and the application by the 
plaintiff may be made at any time before judgment or decree. 1919, 
c. 4. s. 52. 

57. ( i) " Goods " include all chattels personal other than things 40 
in action or money. The term includes emblements, industrial 
growing crops, and things attached to or forming part of the land 
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which are agreed to be severed before sale or under the contract 
of sale; 

( o) " Specific goods " means goods identified and agreed upon 
at the time a contract of sale is made ; 
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12. Where a person, having sold goods, continues or is in possession ~ulp and 
of the goods or of the documents of title to the goods, the delivery or c~~;t;any 
transfer by that person, or by a mercantile agent acting for him, of the Limited-

10 goods or documents of title under any sale, pledge or other disposition continued. 

thereof, or under any agreement for sale, pledge or other disposition 
thereof, to any person receiving the same in good faith and without 
notice of the previous sale, shall have the same effect as if the person 
making the delivery or transfer were expressly authorized by the owner 
of the goods to make the same. 1019, c. 5, s. 8. 

WOODMEN'S LIEN ACT C 161, R .. N.B. Sections 2, 3, 4, 5, 6. 

2. In this Chapter unless the context otherwise requires 
(a) "Labour, service or services" means and includes cutting, 

skidding, felling, hauling, scaling, barking, driving, rafting or 
20 booming any logs, timber or pulpwood, cedar posts, telegraph poles, 

railway ties, or any work done by cooks, blacksmiths, artisans or 
others used or employed in connection with the work. 

(b) "Logs or timber" means and includes what is ordinarily 
known as logs, timber, lathwood or pulpwood, cedar posts, telegraph 
poles, railway ties, but does not include cordwood, tan bark, shingle 
bolts or staves. 

( c) " Place of destination " means the boom or rafting ground 
where the logs are rafted or sorted, in case of logs or timber driven 
down rivers or streams; and the mill or mill pond, in cases where 

30 the logs or timber are hauled from the woods or brought by railway 
to a mill or the pond in connection therewith, or driven in the 
stream to a mill or mill pond, without first being rafted or sorted, 
or other place where logs or timber are brought or hauled for the 
purpose of being manufactured or sawn. C. S. c. 148, s. 2; 1920, 
c. 43, ss. I, 2 am. 

3. Every person performing labor or services in connection with any 
logs or timber intended to be driven down rivers or streams, or hauled 
directly from the woods or brought by railway to the place of destination, 
shall have a lien thereon for the amount due for such labor, service or 

.«> services, and the same shall be deemed a first lien or charge on such logs or 
timber, and shall have precedence over all other claims or liens thereon, 
except any lien or claim which the Crown may have upon such logs or 
timber, for or in respect of any dues or charges, or which any owner of 

Bb2 
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lands may have for the stumpage upon such logs or timber, or which 
any streams improvement company or boom company, or person owning 
streams, improvements or booms may have thereon for or in respect of 
tolls. C. S. c. 148, s. 3 am. 

4. The lien provided for in s. 3 shall not attach or remain a charge on 
the logs or timber, unless and until a statement thereof in writing, duly 
verified upon oath by the person claiming such lien, or some one duly 
authorized on his behalf, is filed in the office of the clerk of the County 
Court of the county in which the labor or services, or some part thereof, 
have been performed. C. S. 148, s. 4 am. 10 

5. Such statement, Form A, shall set out briefly the nature of the 
debt, demand or claim, the amount due to the claimant, as near as may 
be, over and above all legal set-offs or counter claims, and a description of 
the logs or timber upon or against which the lien is claimed. C. S. c. 148, 
s. 5 am. 

6. The statement of claim shall, in respect of work done in the woods, 
be filed within thirty days after the last day on which such labor or services 
were performed, and in respect to work done in stream driving or otherwise 
than in the woods, within twenty days after the last day on which such labor 
or services were performed; provided that no sale or transfer of the logs or 20 
timber upon which a lien is claimed under this chapter during the time 
limited for the filing of such statement of claim and previous to the filing 
thereof, or after the filing thereof, and during the time limited for the 
enforcement thereof, shall in anywise affect such lien, but such lien shall 
remain in force against such logs or timber in whosesoever possession the 
same shall be found. C. S. 148, s. 6 am. 

BILLS OF SALES ACT, R. S. N. B. 1927, c. 151, s. 6. 
6. (1) Every sale of goods and chattels not accompanied by an 

immediate delivery and followed by an actual and continued change of 
possession of the goods and chattels sold, shall be in writing, and such writing 30 
shall be a conveyance under the provisions of this Chapter, and shall be 
accompanied by an affidavit, Form D, of a witness thereto of the due 
execution thereof, and an affidavit, Form E, of the bargainee or his agent, 
Form F, duly authorized in writing to take the conveyance, a copy of which 
authority shall be attached to the conveyance, that the sale is bona fide 
and for good consideration as set forth in the said conveyance and not 
for the purpose of holding or enabling the bargainee to hold the goods 
mentioned therein against the creditors of the bargainor. 

(2) The conveyance and affidavit shall be filed as hereinafter provided 
within thirty days from the execution thereof, otherwise the sale shall be 40 
absolutely void as against subsequent purchasers or mortgagees in good 
faith, the assignee of the grantor under any law relating to insolvency or 
insolvent, absconding or absent debtors, or an assignee for the general 
benefit of the creditor of the maker or as against the execution creditors 
of the maker, or any sheriff, constable or other person levying on or seizing 
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the property comprised in such bill of sale under process of law. C. S. 
c. 142, s. 6, am. 

JUDICATURE ACT OF NEW BRUNSWICK, 1927, s. 32. 
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32. Any absolute assignment by writing under the hand of the assignor No. 32. 
(not purporting to be by way of charge only) of any debt or other legal chose Factum of 
in action, of which express notice in writing shall have been given to the Port Royal 
debtor, trustee or other person from whom the assignor would have been ~ulp and 

entitled to receive or claim such debt or chose in action, shall be and be c~~e;any 
deemed to have been effectual in law (subject to all equities which would Limited-

10 have been entitled to priority over the right of the assignee if this Act had continued. 

not passed) to pass and transfer the legal right to such debt or chose in 
action from the date of such notice and all legal and other remedies for the 
same, and the power to give a good discharge for the same, without the 
concurrence of the assignor; provided always, that if the debtor, trustee, 
or other person liable in respect of such debt or chose in action, shall have 
had notice that such assignment is disputed by the assignor or any one 
claiming under him, or of any other opposing or conflicting claims to such 
debt or chose in action, he shall be entitled if he thinks fit, to call upon the 
several persons making claim thereto to interplead concerning the same 

20 or he may, if he thinks fit, pay the same into the Court upon obtaining a 
Judge's order therefor to abide the determination of the Court in respect 
thereof. 1909, c. 5, s. 19, part am. 

RULES OF THE SUPREME COURT OF NEW BRUNSWICK, Order 19, 
Rule 3 

3. A defendant in an action may set off, or set up by way of counter
claim against the claims of the plaintiff, any right, or claim, whether such 
set-off or counterclaim sound in damages or not, and such set-off or counter
claim shall have the same effect as a cross-action, so as to enable the Court 
to pronounce a final judgment in the same action, both on the original and 

30 on the cross-claim. But the Court, or a Judge may, on the application of 
the plaintiff before trial, if in the opinion of the Court or Judge such set-off 
or counterclaim cannot be conveniently disposed of in the pending action, 
or ought not to be allowed, refuse permission to the defendant to avail himself 
thereof. 

RAILWAYS ACT, R.S.C. 1927, c. 170, Sections 355, 356 (1), (2), (3). 

COLLECTIO OF TOLL . 

355. In a case of refusal or neglect of payment on demand of any lawful 
tolls or any part thereof, the same shall be recoverable in any court of 
competent jurisdiction 1919, c. 68, s. 355. 

40 356. The Company may, instead of proceeding as aforesaid for the 
recovery of such tolls seize the goods for or in respect whereof such tolls are 
payable, and may detain the same until payment thereof, and in the 
meantime the said goods shall be at the risk of the owners thereof. 



L 

In the 
Supreme 
Court of 
Canada. 

No. 32. 
:Factum of 
Port Royal 
Pulp and 
Paper 
Company 
Limited
continued. 

No. 33. 
Formal 
Judgment, 
19thDecem
ber, 1938. 

198 

Section 2 as amended by Section 4, C. 36, 20-21 Geo. V, 1930. 
2. If the tolls on live animals or goods liable to deteriorate or perish 

while in the possession of the company are not paid forthwith on demand, 
or if the tolls on bulk goods, as hereinafter defined, are not paid within 
two weeks after demand, or if the tolls on any goods are not paid within 
four weeks after demand, the company may, without further notice to the 
consignee or owner advertise and sell the whole or any part of the goods 
and out of the money realized from such sale retain the tolls payable and all 
reasonable charges and expenses of such seizure, detention, advertisement and 
sale. "Bulk goods" for the purposes of this subsection shall mean and 10 
include carload lots of coal, coal products, wood, sand, gravel, brick, scrap 
metal, and of such other goods as may be approved by the Board. 

3. The company shall pay or deliver the surplus, if any, or such of the 
goods as remain unsold, to the person entitled thereto and may recover the 
deficiency, if any, by action in any court of competent jurisdiction. 1919, 
c. 68, s. 356. 

No. 33. 

Formal Judgment. 

IN THE SuPREME Co RT OF CANADA. 

Monday, the 19th day of December, 1938. 

Present: 
THE HONOURABLE MR. Ju TICE CANNON 

THE Hmrn"C"RABLE MR. JUSTICE CROCKET 

THE HONOURABLE MR. JUSTICE DAVIS 

THE HONOURABLE MR. JUSTICE KERWIN 

TnE Ho:xo RABLE MR. JusTICE H DSO~ 

B tween: 
THE ROYAL BA TK OF CAXADA (Plaintiff) Appellant 

and 

~o 

PORT ROYAL P-tLP & PAPER Co:'.\IPA_-y, LIMITED - (Def endant) R espondent. 30 

The appeal of the above-named Appellant from the Judgment of the 
Supreme Court of New Brunswick, Appeal Division, pronounced in the 
above cause on the llth day of June, A.D. 1937, varying the Judgment 
of Chief Justice Barry of the King's B nch Division of the Supreme Court 
of New Brunswick, rendered in the said cause on the 5th day of February, 
A.D. 1937, having come on to be heard before this Court on the l 7th and 
18th days of May, 1938, in the presence of Counsel as well for the Appellant 
as for the Respondent, whereupon and upon hearing what was alleged 
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by Counsel aforesaid, this Court was pleased to direct that the said appeal 
should stand over for judgment, and the same coming on this day for 
judgment, 

In the 
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THIS COURT DID ORDER AND ADJUDGE that the said appeal should 
be and the same was allowed, that the said Judgment of the Supreme No. 33. 
Court of New Brunswick, Appeal Division, should be and the same was jo~mal t 
reversed and set aside, and that the said J udgment of Chief Justice Barry 1;tl~~:;e~
of the said King's Bench Division of the Supreme Court of New Brunswick ber, 1938-
should be and the same was restored. continued. 

10 AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the said 
Respondent should and do pay to the said Appellant, the costs incurred 
by the said Appellant as well in the said Supreme Court of New Brunswick, 
Appeal Division, as in this Court. 

(Signed) 

No. 34. 

Reasons for Judgment. 

J. F. MELLIE 
Registrar. 

(a) CROCKET, J. (Concurred in by CANNON, J.). 

No. 34. 
Reasons for 
Judgment. 
(a) Crocket 
J. (con-

This action arose out of two contracts, which the defendant entered ~ur~d in 
20 into for the purchase of pulpwood for the defendant's pulp manufacturing J~. annon 

operations at its mill at Fairville, New Brunswick, the first contract dated 
October 31, 1933, and the second April 26, 1934. Although stating in 
its introduction that it is made between E. C. Atkinson (New Lepreau 
Ltd.) of Fredericton and the defendant, the first contract was signed New 
Lepreau Ltd. by Ewart C. Atkinson, President, and Port Royal Pulp 
and Paper Co. Ltd. by its manager. By it the seller agreed to sell and 
deliver to the defendant and the defendant agreed to purchase and accept 
1000 to 4000 cords of draw shaved or rossed spruce and fir pulpwood at 
$6.50 per cord. The pulpwood was to be cut from lands owned or controlled 

30 by the seller and situated at New River, N.B., (these lands were Crown 
lands on which New Lepreau Ltd. held a licence to cut timber), and was 
to be shipped from New River, consigned to the defendant at Fairville 
or such other points as the company might designate, freight to any other 
point than Fairville to be equalized on Fairville freight rate. It was 
agreed· that the contract should continue as directed by the Defendant 
until all pulpwood had been shipped to the defendant during the winter 
1933- 34, "to be completed by June 1, 1934 ''. The contract provided 
that payment should be made by the defendant to the seller on the 15th 
day of each month for all pulpwood delivered to and accepted by the 

40 company during the previous month, and also that if there were any 
encumbrances or government dues on the wood the company " shall deduct 
the same from remittance to the seller." 
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Atkinson was the president of New Lepreau Ltd., in which he owned 
a controlling interest, holding .:247 of the 489 shares of its capital stock, 
the remaining shares with the exception of five qualifying shares being held 
by the defendant company. On January 20th Atkinson gave notice under 
the provisions of The Bank Act of his intention to give security under 
s. 88 to the plaintiff Bank. This notice was duly registered in the office 
of the Receiver General at Saint John on January 22nd. Two days later 
he made application to the plaintiff on the usual printed form for a revolving 
line of credit to the amount of 85,000 for his pulpwood business and for 
advances thereunder on the security of all the rough or draw shaved or sap LO 
peeled spruce and fir pulpwood "which are now owned or which may be 
owned by the undersigned from time to time while any advances made 
under this credit remained unpaid, and which are now or may hereafter be 
in the Lawrence flowage on New River Stream in the County of Charlotte," 
and agreed to give the Bank "from time to time and as often as required 
security and further security for the said advances by way of assignments 
under s. 88 of The Bank Act " covering all the said goods, and appointed 
the Bank his attorney " to give from time to time such security and further 
security. ' ' Simultaneously he executed an agreement with the Bank 
in the regular printed form also as to its powers in relation to all advances 20 

and securities held therefor. 
On March 1, 1934, the manager of the defendant wrote Atkinson that 

following their conversation and correspondence the defendant would agree 
"to change the contract of October 31, 1933, which was in the name of the 
New Lepreau Ltd., to E. C. Atkinson, personal account.' ' On the same 
date the defendant advised the Bank of this change in the contract, and on 
March lOth Atkinson executed an as ignment to the Bank by way of 
security under s. 88 of" all moneys, claims, rights and demands whatsoever, 
which the undersigned may or at any time hereafter have or be entitled to 
under and by virtue of or in respect of or incidental to " the said contract, 30 

the said moneys, claims, rights and demands or any of them or any part or 
parts thereof being hereinafter referred to as the "debt." It sets forth 
in para. 2 that Atkinson agrees that 

"the debt shall be held by the Bank as general and continuing 
collateral security for the fulfilment of all obligations, present or 
future, of him to the Bank, whether arising from dealings between 
the Bank and the undersigned or from any other dealings by which 
the bank may be or become in any manner whatsoever a creditor 
of the undersigned, and whether such obligations were or be incurred 
alone or jointly with another or others, and whether as principal 40 
or surety, and whether matured or not, and whether absolute or 
contingent." 

Also by para. 14 that it 
"is given in addition to and not in substitution for any similar 

assignment heretofore given to and still held by the Bank and is 
taken by the Bank as additional security for the fulfilment of the 
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aforesaid obligations of the undersigned to the Bank and shall not 
operate as a merger of any simple contract debt or in any way suspend 
the fulfilment of, or prejudice or affect the rights, remedies and 
powers of the Bank in respect of the said obligations or any securities 
held by the Bank for the fulfilment thereof.'' No. 34. 

Reasons for 
On March 12th the manager of the Bank sent the defendant a copy of Judgment. 

this assignment, requesting it at the same time in future to send all cheques (a) Crocket 
in payment direct to the Bank and to advise the Bank what payments the J. (con~ 
defendant had made to date on the contract. On March 16th the defendant ~ur~d m 

10 acknowledged receipt of the assignment of the contract and informed the J~~~;~n 
Bank that its advances on the contract during the winter amounted to tinued. 
$484.90 plus an amount of about 84,000 over advance on a previous 
contract it had with Atkinson and which, the letter stated, Atkinson had 

20 

asked the defendant to charge against the new contract. To this letter 
the Bank made the following reply : 

"Referring to your letter of the 16th inst., in which you advise 
that 8484.90 has been paid against the contract dated Oct. 3lst, 
1933, with Mr. E. C. Atkinson, we note that you have a claim against 
him for 84,000 on the previous contract, which has not yet been 
completed owing to pulp to be shipped. We have advanced him 
$3,000 on the contract dated Oct. 3lst, under s. 88 security and 
therefore shall expect our advances in this connection to be repaid 
before your claim of $4,000 mentioned." 

No pulpwood had been shipped or delivered to the defendant under the 
October, 1933, contract up to this time. 

The Bank made its first advance- $1,000- on January 24, 1934- the 
date of Atkinson's application for the $5,000 credit-and four other advances 
of $500 each between that date and March 19th. No further advance was 
made until May 28th. 

30 In the meantime, on April 26th, the defendant entered into the second 
contract, this time with Atkinson personally. By this contract Atkinson 
agreed to sell and deliver and the defendant to purchase and accept 10,000 
cords of peeled spruce and fir pulpwood at $7 .25 per cord, which was " to be 
cut from lands owned or controlled by the seller and situated in Charlotte 
County, N.B.' ' This last contract provided that advances on the pulpwood 
should be made by the defendant to Atkinson at the rate of $1.25 per cord 
when it had been sawed and piled in the forest ready for scaling, an 
additional dollar per cord when the wood had been hauled to the river 
ready for driving and the further advance of 50 cents a cord when it had 

40 been driven down the river to New River Station, and that the balance of 
the purchase price should be paid on the 20th day of each month for all 
pulpwood delivered to and accepted by the defendant during the previous 
month. It contained the same provision as regards shipment as the contract 
of Oct. 3lst, 1933, and as to deduction for any encumbrances or government 
dues. 

s: G !003 Cc 
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On May 27th Atkinson executed an assignment to the Bank as security 
under s. 88 of "all moneys, claims, rights and demands whatsoever, which the 
undersigned may now or at any time hereafter have or be entitled to under 
or by virtue of or in respect of or incidental to" this last contract in the 
same terms as his assignment of his rights under the first contract. 

On July 14th the defendant wrote a letter to Atkinson advising him 
that it agreed to alter the contract to read, "whatever shipment you may 
have this summer up to a quantity of 3,000 cords" and "to take care of 
this shipment on the terms in this contract." 

On July 16th Atkinson made application to the Bank for a further 10 
revolving line of credit for his pulpwood business to the amount of 
$10,000 and for advances to him thereunder on the security of all "the 
rough or draw shaved or sap peeled spruce or fir pulpwood, which are now 
owned or which may be owned by the undersigned from time to time 
while any advances made under this contract remain unpaid, and which 
are now or may hereafter be in the Lawrence flowage on New River Stream 
in the County of Charlotte "- the same locus as described in his application 
for the $5,000 credit on January 24th. This application was in precisely 
the same form and contained the same undertakings on the part of 
Atkinson as that of January 24th in respect of the first contract. At the 20 
same time Atkinson signed another agreement as to the powers of the 
Bank in relation to all advances and securities held therefor in the same 
form as that of January 24th in reference to advances and securities in 
connection with the first contract. The Bank made its first advance there
under (Sl,000) on July l 7th, on which date the manager sent the defendant 
Atkinson's assignment of May 27th. In his covering letter he made 
reference to the defendant's letter to Atkinson of July 14th and the state
ment contained therein as to its agreement to "take delivery of 3,000 cords 
this summer" and asked the defendant to advise him the amount the 
defendant had advanced to Atkinson on pulpwood not delivered. The 30 
defendant acknowledged the receipt of this letter on July 19th and advised 
the Bank that the amount of advances to Atkinson on pulpwood was 
$10,975.62, and on July 24th wrote Atkinson that it was " going to make 
all the effort possible to provide further advances of three thousand for 
August 6th." 

Up to the time when the second contract was entered into (April 26, 
1934), the Bank had made advances to Atkinson to the amount of $3,000 
on the security it took from Atkinson in January, 1934-, in connection with 
the first contract of October 31, 1933, the last of these advances- $500-
having been made on March 19th. In addition to the $1,000 advanced on 40 
May 28th four other advances of $200 each and another $500 were made in 
the month of June after Atkinson had entered into his second contract for 
the 10,000 cords of pulpwood to be cut on the same limits and for which, 
the record makes it quite clear, the Bank had not been fully repaid, neither 
when Atkinson executed the assignment to the Bank of his rights under 
the second contract on May 27th nor when he obtained his additional 
credit of July 16th. On the making of all these advances the Bank took 
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from Atkinson a demand note for the amount of each advance with interest 
from date until paid, to which was attached a signed promise to give the 
Bank from time to time, as required, security and further security for such 
note by way of assignments and further assignments under s. 88 upon the 
goods mentioned in his application for the line of credit as well as a further No. 34. 
assignment of the " goods now owned by the undersigned and now in the Reasons for 
possession of Atkin on in the Lawrence flowage in New River Stream in Judgment. 
the County of Charlotte or elsewhere." To each of these assignments was Jt\ Crocket 
attached a schedule setting out the advances made under the line of credit c~r:~Iin 

10 to date. The schedule annexed to the assignment of May 28th shows nine by Cannon 
advances amounting to $4,000 and that of June 30th eleven advances ~.)-con

amounting to $5,000. On July l 7th, 1934, after the Bank received tinued. 
Atkinson s application for the $10,000 credit and the assignment of his 
rights under the second contract the assignment of the pulpwood at the 
Lawrence flowage under s. 88 is stated as being given in consideration of 
an advance of $6,000 and the attached schedule setting out the advances 
includes all those made from May 28th to July l 7th, totalling $6,000, while 
the demand note of Sl,000 given to the Bank on that date (July l 7th, 
1934) is stated in Atkinson's attached written promise as being given 

20 " for an advance to the undersigned under the terms of the application 
for credit and promise to give bills of lading, warehouse receipts or security 
under s. 88 made by the undersigned to the Bank and dated January 24th 
and July 16th day of 1934." The Bank made two further advances of 
$1,000 each in July; six advances in August amounting to $3,500; four 
in September amounting to $1,125; three in October amounting to $300; 
one in November of 8100; three in December amounting to $650 and two 
in January, 1935, amounting to $239.45. 

An examination of the schedules attached to the various individual 
assignments shows that on August 6th Atkinson's indebtedness to the 

30 Bank in respect of its advances to him for his pulpwood operations under 
both contracts had reached $8,000 and that, although subsequent advances 
were made during August, September, October, November, December and 
down to January 29th, 1935, on further demand notes with individual 
assignments under s. 88 attached thereto similar to the one referred to as 
given on July l 7th, 1934, the subsequent advances effected no increase in 
his net indebtedness to the Bank beyond this sum. This, presumably, was 
due to the fact that the demand notes given thereafter by Atkinson to the 
Bank, secured as described, were in reality the consequences of adjustments 

40 
of interest and renewals of previous notes. 

While the first contract of October 31, 1933, described the wood 
Atkinson agreed to sell and deliver to the defendant and the defendant 
agreed to purchase and accept as '' draw shaved or rossed spruce and fir 
pulpwood " and the contract of April 26, 1934, as " peeled spruce and 
fir pulpwood," all the individual assignments executed by Atkinson in 
consideration of the various advances made to him by the Bank from 
January 24th under his formal applications for credit of January 24th 
and July 16th, 1934, described the wood as "all the rough or draw 

cc ~ 
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shaved spruce and fir pulpwood" down to eptember llth, 1934. The 
assignment taken on the latter date and all subsequent assignments down 
to January 29th, 1935, described the wood covered thereby as " all the 
rough or draw shaved or sap peeled spruce and fir pulpwood." 

Atkinson cut and delivered to the defendant a total of 6,005.43 cords 
of pulpwood under the two contracts, of which the defendant claimed 
that 707 .17 cords were cut and delivered under the first contract and the 
balance amounting to 5,298.26. cords were cut and delivered under the 
second. The purchase price, therefore, of the 707.17 cords at the contract 
price of S6.50 per cord would amount to $4,596.60 and the purchase price 10 

of the 5,298.26 at the contract price of $7.25 per cord to $38,412.37, making 
for the 6,005.43 cords 43,008.97. 

None of the pulpwood was shipped to the defendant under either 
contract until November, 1934, Atkinson having made his first shipment 
on the 12th of that month. The defendant received the entire quantity 
of 6,005.43 cords between November lst, 1934 and the last day of July, 
1935. 

Although the Bank in its action, which it brought in February, 1936, 
sued in the alternative for the wrongful taking and conversion of the 
pulpwood and for the purchase price under the two contracts as assignee 20 

of Atkinson's rights thereunder, it claims on either head only to the amount 
of the advances made by it and interest on the demand notes given therefor. 

The defendant in its statement of defence challenged the validity 
of all the Bank's assignments from Atkinson under the provisions of s. 88 
and denied that it wrongfully converted any of the pulpwood. It denied 
also that it was aware of Atkinson's assignment of May 26th, 1934 of his 
rights under the second contract until it received from the Bank a copy 
thereof on or about July 17, 1934. It claimed that it paid the Bank and 
Atkinson jointly all moneys thereafter accruing due to the latter under 
the contract of April 26th and denied that any further moneys were due 30 
and payable by it to the plaintiff or to Atkinson under that contract. It 
also raised the question as to the Bank's having no security on any of 
the " sap peeled " pulpwood until after September 11 th, and claimed that 
the defendant had an equitable right in the wood as soon as it was cut and 
marked and that the Bank had actual knowledge or notice of its said 
equitable Tjght. The defendant also raised the question as to its Tight to 
charge against the Bank's security a sum of 5,330.91, alleged to have 
been due to it by Atkinson for over-advances on a previous contract it had 
with Atkinson in the spring of 1933. This apparently was the amount 
at which, after the termination of the operations of 1934- 5, under the two 40 

contracts of October 3lst, 1933 and April 26th, 1934, it figured its over
advances to Atkinson in relation to the earlier contract of the spring of 
1933, and which in its letter to the Bank under date of March 16th, 1934, 
it placed at $4,000- the amount that letter stated Atkinson had asked the 
defendant to charge against the new contract of October 3lst, 1933. The 
Bank in its reply hereinbefore set out refused to assent to this proposition 
and informed the defendant that it would expect its advances to Atkinson 
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on the October 3lst contract under s. 88 security to be repaid before the In the 
said claim of S4,000. upreme 

The defence also put forward a claim that of the 6,005.43 cords of Court 0! 
1 Canada. 

pulpwood it received from Atkinson, 522.34 cords were cut upon ands 
of the Fraser Co. Ltd. or the Restigouche Co. Ltd., without the consent No. 34. 

or licence of either of those companie and that the stumpage on this Reasons for 

522.34 cords (Sl,044.68), having been paid after its delivery to the defendant, Judgment. 

it was entitled to deduct_ this amount from the amount of the advances f) Cro_cket 

made by the Bank to Atkinson. · (cor 

10 It also claimed priority over the Bank's security to an amount of ~;r~t~~n 
ll,096.56 for moneys paid to New Lepreau, Ltd. and/or Atkinson under J.)-con

its contract of October 3lst, 1933, prior to its receipt of notiqe of Atkinson's tinued. 

assignment to the Bank of his rights thereunder, and moneys subsequently 

20 

30 

40 

paid to Atkinson and/or the Bank, which it alleged were received by the 
Bank. It also claimed priority over the Bank's security in respect of the 
following moneys : 

Moneys paid for wages for the operation 
Moneys paid for supplies for the operation 
Moneys paid for stumpage, Crown Land Timber License 

9.631.ll 
4,482.31 

fees, Workmen's Compensation Board Assessment 7,376.56 
Moneys paid for rent, housing men for operation 26.00 
Moneys paid for freight on wood received 5,607.81 

The action was tried by Barry, C.J., K.B.D., without a jury, who 
found a verdict for the plaintiff for the full amount of its claim $8,366.66, 
to which he added $530.87 to represent the accrued interest on the principal 
sum of 8,000 from the date of the delivery of the particulars to the date 
of his judgment. 

The defendant appealed from this judgment to the Appeal Division 
of the Supreme Court with the result that the judgment was reduced to 

192.02 with costs of the action, while the Bank was ordered to pay the 
costs of the appeal. The judgment of the Appeal Court was delivered by 
Baxter, C.J., and concurred in by Grimmer and Fairweather, JJ. It seems 
to have been based principally on the conclusion that Atkinson was not 
an "owner" within the meaning of s. 88 of the Bank Act and that, so 
far as the Bank's case was based on that section, it could not be supported. 
Having reached that conclusion, the court proceeded to deal with the 
case on the basis of the assignment which Atkinson made to the Bank 
of all his rights under the contract of October 3lst, 1933, a copy of which 
the Bank sent to the defendant on March 12th. 

Referring to the defendant's letter of March 16th as to the charging 
of the $4,000 overadvanced on the previous contract, the learned Chief 
Justice said: 

" I cannot see, in view of the testimony, any justification for 
applying the original deficit to anything but the contract of 3lst 
October, 1933. It seems clear, however, that the deficit on the 
earlier contract was agreed to be charged against the contract of 
3lst October, 1933, before Atkinson's assignment to the Bank." 
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This, of course, refers to the agreement between the defendant and Atkinson 
and not between them and the Bank. As already pointed out, the Bank 
refused to assent to the proposal. Then the learned Chief Justice dealt 
with the contract of April 26th, 1934, and pointed out that after July of 
that year the defendant paid all the operating expenses and the Bank ceased 
to make any further advances to Atkinson. His Lordship held that the 
defendant received wood to the value of $4,596.60 under the contract of 
October 3lst, 1933, and which it could properly set off against the balance 
of 85,330.91 due upon the earlier contract, leaving a loss to the defendant of 
$734.31 in respect of the earlier contract, which it was not entitled to charge 10 
against the contract of April 26th, 1934. He subtracts the S5,330.91 
from the total debit against Atkinson of $43,551.26 for the overadvance 
in respect of the earlier contract of the spring of 1933 and for moneys paid 
and supplies provided by the defendant on account of Atkinson's operations 
under the contract of April 26th, 1934, leaving 538,220.35 as the debit charge
able to the latter contract. "Under that contract," he says," the defendant 
received 5,298.26 at S7 .25 per cord would give Atkinson a credit of $38,412.37, 
or a balance in his favour of 192.02." 

If the Appeal Court is right in its conclusion that the Bank's securities 
under s. 88 of the Bank Act were invalid because Atkinson was not the owner 20 
of the pulpwood within the meaning of that section and the case is one which 
rests entirely, so far as the Bank is concerned, upon the assignments to it, 
apart from the provisions of s. 88, of Atkinson's rights under the two con
tracts of October 3lst, 1933 and April 26th, 1934, the result at which it 
arrived might be difficult to impeach. 

This appeal, however, in my view, turns entirely upon the question 
as to the validity of the Bank ·s a signments under s. 88 in respect of the two 
contracts of October 3lst, 1933 and April 26th, 1934, and their relation 
to each other. As to this, after the fullest and most careful consideration 
I have been able to give to the case I find myself in complete accord with 30 
the rea ons by which Barry, C.J. so lucidly and logically supports his judg
ment. There is no material dispute respecting any one of the facts I have 
above set forth. As the learned trial judge points out, the question is: 
In whom during the interim between the first advance of $1,000 to Atkinson 
on July l 7th, 1934, and the shipments of the pulpwood to the defendant 
in the following November rested the legal title to the pulpwood? I quote 
the following passages from his judgment: 

" Before the banks were authorized to loan money on such 
operations as those with which we are now dealing, it was the 
common practice of purchasers under a contract to cut lumber, to 40 
make it a term of the written contract with the operator that 
the property in the lumber cut would be in the contractee from the 
stump. This would be a protection to the party who was advancing 
the money to the operator to carry on the operation. But no such 
stipulation, I venture to think, will be found in the contracts of the 
present day, in cases at any rate where the operator has to go to 
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a bank for assistance, for the very obvious reason that such 
stipulation would deprive the operator of the very assistance which 
he wanted, in the event of neither the operator nor the purchaser 
of the output being able to finance the operation. No bank would 
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loan to a pulpwood operator, were the product of the operation as No. 34. 
soon as cut, to become the property of the purchaser of the output. Rea on for 
So, also, I think it would be true to say, that no bank would be Judgment. 
willing to advance money to a woods-operator of any kind, to f\~:_cket 
enable him to carry on an operation, unless he could satisfy the curred in 
bank that he had a contract with some responsible party, to take by Cannon 
at a commercially attractive price, the output of the operation. If J.)-con
that be sound doctrine then we are met here with the paradoxical tinued. 
contention of the defendant, which advances the proposition, and 
one which I think untenable, that because Ewart C. Atkinson had 
contracted to sell his pulpwood cut to the defendant company and 
the plaintiff bank was aware of the fact, it could not under the Bank 
Act take security for advances on the pulpwood, the subject matter 
of the contract between Atkinson and the defendant company. 
There is nothing in the Bank Act that I can see to prevent the Bank 
from doing o. 

" It is set out in the defendant's factum that : 'In the summer 
of 1934, the defendant's manager, Mr. Lacroix becoming aware that 
the plaintiff's advances had reached 38,000, endeavoured to negotiate 
some compromise between the parties in a settlement of their 
conflicting claim , and believing that there would be sufficient wood to 
meet the claims of both parties, endeavoured to reach an arrangement 
whereby the wood would be conveyed to the defendant by Bill of 
Sale, and the plaintiff would receive $2.00 a cord as the wood was 
delivered at the mill. This offer, however, was refused.' 

" Although this offer was refused, it hows at least one thing, 
that is that the defendant at that time had little faith and did not 
think itself secure in the title which it now asserts, but was anxious 
to have the wood conveyed to it by Bill of Sale from the plaintiff 
so as to put its title to the wood upon a sounder basis and beyond 
further question. 

"Pulpwood is pulpwood whether draw shaved, rossed or sap 
peeled. The particular designation , if I understand the matter, 
only serve to indicate the season of the year in which the wood 
is cut; nothing more. If cut in the spring while the sap is running 
freely, and the bark can be easily removed, it is sap peeled wood. 
If cut in the fall and winter, when the sap has stopped running, the 
bark is more firmly attached to the tree trunk, and another method 
of removing it has to be resorted to; it is then called rough draw 
shaved or rossed, but to say that it is an entirely different 
commodity from the sap peeled wood is, I think, a fallacy. 
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" The title to all of the spruce and fir pulpwood gotten out by 
Ewart C. Atkinson during the two seasons and put into the Lawrence 
flowage on New River Stream in the County of Charlotte, no matter 
of what particular description it may be called, was in my opinion 
pledged to the plaintiff bank upon the taking of the securities 
referred to. 

" There . is no vidence that there was any other operator 
simultaneously cutting pulpwood on the ground operated by 
Atkinson, or that there was any other operator putting wood into 10 

the Lawrence flowage on New River Stream in the County of 
Charlotte. There was no danger of Atkinson's cut becoming inter
mingled or mixed up with the cut of any other operator. There 
was not the slightest danger of failure of identification. Extrinsic 
evidence, could, as we have seen, have been resorted to if necessary. 
Therefore it is that I say that in my opinion the description of the 
pulpwood pledged by Atkinson to the bank, anterior to the ll th 
of September, 1934, was broad enough in its terms to include " sap 
peeled" wood, although that term was not nsed in the securities 
taken. 20 

" Aside from all that, however, I can see no objection to the 
bank taking additional security upon the sap peeled pulpwood at 
the time of the renewals of the $8,000 note. If the bank holding 
pledged pulpwood as security for the notes, substitutes for these 
notes renewals from time to time, without, however, receiving 
actual payment, the whole series c,f notes and renewals form links 
in the chain of liability, which is secured by the pledged pulpwood. 
Although as a matter of bookkeeping the bank may have treated the 
first notes, and the subsequent substituted notes, as paid by the 
application of the proceeds from time to time of the renewals, 30 

there is no payment in fact of the notes for which the security was 
given. 

" The facts of the transactions between Atkinson and the 
bank are not really in dispute here; it is the legal effect of those 
transactions that is the question. The bank had before it the 
contracts between Atkinson and the defendant company, and 
therefore knew that the company as purchaser of the pulpwood 
under the contracts, would, when the liens and charges against it 
were discharged, become its owner. In its negotiations with 
Atkinson the bank was not acting in the dark or behind closed 40 

doors, but on the contrary kept the defendant fully informed of 
every step in the negotiations. I think one would be ju tified in 
. aying that the company knew as much of what was going on 
between the bank and Atkinson as did the bank itself. That I think 
i so fully demonstrated by the ma s of documentary evidence 
which was introduced at the trial, that I see no rea on for further 
referring to this phase of the case." 
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I have no hesitation in holding, for my part, that upon the undisputed 
facts as disclosed by the evidence, Atkinson must be treated as the owner 
of the pulpwood when it was cut, within the meaning of s. 88 of the Bank 
Act, and that his assignments to the plaintiff Bank were valid thereunder. 
This being so, and the Bank having kept the defendant fully informed of Xo. 34. 
every step in its negotiations with Atkinson, as the learned trial judge has Rea ons for 
found, I cannot understand upon what ground the defendant's claim can Judgment. 
be justified that it has a right to deduct from the advances made by the ~a) Crocket 
Bank any moneys which it (the defendant) paid to Atkinson or to anybody cJ;:;in 

10 else for supplies, wages, stumpage or any other purpose in pursuance of by Cannon 
the terms and conditions of its agreement with him. ~.)-con-

I would allow the appeal and restore the trial judgment with costs tinued. 
throughout. 

(b) DAVIS, J. 
Th~ transactions out of which this litigation aro e were carried on (b) Davis J. 

throughout their various stages by the parties to this litigation and one 
Atkinson, with whom both parties were dealing, in such a loose and 
unbusinesslike manner as necessarily to create a state of facts which now 
involves difficult questions of law. And the evidence at the trial was not 

20 in any ·way developed to lessen the manifest difficulties and confusion. 
The respondent, Port Royal Pulp & Paper Company Limited (herein

after for convenience referred to as the Port Royal Company) carried on, 
as its name implies, a pulp and paper business in the province of New 
Brunswick. One of its sources of supply for pulpwood appears to have 
been the standing timber in what is commonly called the Lawrence flowage 
in Charlotte County in the said province held under licence to cut from 
the Crown hy another New Brunswick company, New Lepreau Limited. 
There is so little evidence in the case directed to the narrative and the 
really material facts (the Crown timber licence is not even produced) that 

30 the Court is driven to conjecture to a large extent as to what really occurred. 
It is plain that prior to the transactions involved in this litigation New 
Lepreau Limited had acted as a contractor in taking out wood from its 
limits for the Port Royal Company. Atkinson and the Port Royal Company 
were the owners of practically all of the shares of New Lepreau Limited. 
,vhat is a common practice in the woods operations of large pulp and paper 
companies in this country lvas no doubt adopted by the Port Royal 
Company, that is, to engage a contractor to cut, haul and deliver pulpwood 
to the mill rather than do the work by servants or employees of the company 
because of practical business considerations in dealing with the woods 

40 operations in that way. In this case, the Port Royal Company and 
Atkinson (although we are told nothing about it) may have incorporated 
and organized New Lepreau Limited, and very likely did, for that very 
purpose. All we know is that Atkinson held 24 7 shares and the Port 
Royal Company 241 shares out of a total is ued capital stock of 490 shares. 
Why the Crown timber licence to cut was not taken in the name of the Port 
Royal Company rather than in the name of New Lepreau Limited is not 

x G 2603 Dd 
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explained. The common practice in this country undoubtedly is for the 
large pulp and paper mills to acquire their own timber limits from the 
Crown upon which to cut timber for the supply of wood to their mills and 
then to let out to different contractors the cutting and delivery of the wood 

No. 34. to the mills. All that is plain in the evidence is that the timber involved 
Reasons for in this case was cut upon Crown land in respect of which New Lepreau 
Jbud~m~ntj Limited held a licence to cut. 
~co:'t':ued. For reasons best understood by themselves, not attempted to be 

explained in any way in this litigation, the Port Royal Company made two 
contracts with Atkinson personally whereby Atkinson undertook and agreed 10 

to cut on the New Lepreau limits and deliver to the Port Royal Company at 
its mills, and the appellant bank undertook to assist Atkinson in financing 
his woods operat ions. The singular fact is that although all the parties 
were perfectly familiar with the position of New Lepreau Limited, no one 
of them appears to have paid the slightest attention to the rights of that 
company. So far as the evidence shows, New Lepreau Limited for the 
purposes of the e two contracts was just obliterated from the picture. The 
two contracts for the delivery of the pulpwood were dated October 3lst, 
1933 and April 26th, 1934 respectively. The first contract covered 1,000 
to 4,000 cords of pulpwood and the second contract covered 10,000 cords. 20 
The first of these contracts had in fact been made between the Port Royal 
Company and New Lepreau Limited, Atkinson signing for New Lepreau 
Limited as its President, but sometime about March lst, 1934 Atkinson 
and the Port Royal Company agreed to strike out the name New Lepreau 
Limited on this contract and substitute therefor Atkinson's name as the 
seller. The first of the several promissory notes sued on in this action, 
secured by sec. 88 security, was taken by the bank subsequent to this 
change in the first contract. The second contract was taken directly in 
the name of Atkinson as seller. The Port Royal Company clearly under
stood the position of New Lepreau Limited, whatever it was, because the 30 
Port Royal Company was with Atkinson in substance a joint owner of the 
company. The appellant bank knew of New Lepreau Limited because it 
had a pledge of Atkinson's shares in that Company and it had the Crown 
timber licence of that company in its possession. But New Lepreau 
Limited, so far as the evidence discloses, was disregarded in these two 
transactions. lt is shown in the evidence that at the time of the first 
contract Atkinson was personally indebted to the appellant bank in a 
large sum of money and that on an earlier contract (of the spring of 1933) 
which the Port Royal Company had with New Lepreau Limited the Port 
Royal Company ultimately sustained a loss of approximately $5,000. The «> 
conclusion appears to me to be inescapable that both the appellant bank 
and the Port Royal Company desired to see Atkinson get a chance to make 
some money for himself by taking these pulpwood contracts in his own 
name and at his own risk, in the hope that he might recoup both the bank 
and the Port Royal Company, to some extent at least, for their losses. 
Atkinson undoubtedly agreed with the Port Royal Company that that 
company might charge up~ against him the amount of its loss on the New 
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Lepreau Limited contract that had been made in the spring of 1933, although 
at the time of entering into the contracts the actual amount of the loss, or 
of any loss at all, has not been ascertained. 

In due course Atkinson cut and delivered to the Port Royal Company 
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large quantities of pulpwood under the two contracts in question. The No. 34. 
Government dues for cutting the timber from Crown lands were ultimately Reasons for 
paid to the Government and there is no suggestion that the Government J udgme_nt. 
ever raised any question of trespass. New Lepreau Limited is not a party (b) Da~s ~; 

h di d d t h . d t t• -continu«"-to t ese procee ngs an oes not appear o ave raise a any 1me any 
10 question as to Atkinson's right to go in and cut on the areas covered by its 

Crown timber licence and a fair inference on the evidence is that both the 
Government and New Lepreau Limited knew and were quite satisfied that 
Atkinson should personally take the contracts in question here. It made no 
difference to the Government so long as it got its Crown dues paid, which it 
did, and it is only reasonable to assume that New Lepreau Limited (owned 
and controlled as it was by Atkinson and the Port Royal Company) was 
content that what was done should be done. We do not know what con
sideration moved New Lepreau Limited, but there is nothing to indicate any 
protest or unwillingness on its part that Atkinson should personally cut 

20 on its limits. New Lepreau Limited did not own the land or the standing 
timber; it had a mere right or licence to cut and remove on payment of 
Crown dues. 

It is perfectly plain that Atkinson had no money and was known to 
have no money to finance the woods operations covered by his two contracts. 
While Atkinson was not strictly an employee or servant of the Port Royal 
Company in relation to his woods operations under the two contracts, he 
was virtually in the position of an agent or employee. The arrangement 
no doubt was a matter of business convenience; Atkinson in this way could 
borrow money at the bank on the wood by giving security under sec. 88 of 

30 The Bank Act, and, over and beyond whatever borrowings he could make 
from the bank to finance the operations in ease of the Company, the 
Company would itself advance moneys to Atkinson during the course of the 
woods operations to enable him to carry out his contracts. And that is 
what actually happened. The bank advance dsubstantial sums; the 
Company advanced substantial sums; and Atkinson superintended the 
woods operations and delivered the wood to the Company. Both the bank 
and the Company were perfectly familiar from the beginning to the end 
with the fact (though perhaps not with the exact details) of the borrowings 
and advances from each of them to enable Atkinson to carry out his 

40 contracts. 
On the completion of the contracts, it became obvious that Atkinson 

had not made any profit. When the amount of wood which he had actually 
delivered had been calculated at the contract price per cord, the total 
advances of the bank and of the Company exceeded the total contract price. 
The bank was out of pocket $8,366.66 and the Company claimed to be out 
of pocket $542.29, although in arriving at the latter sum the Company had 
charged up against Atkinson on the two contracts the amount of its loss on 

2 
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the New Lepreau Limited contract that had been made in the spring of 
1933, the actual loss from which contract had in the meantime become 
ascertained at $5,330.91. 

The bank demanded from the Port Royal Company that it pay the 
balance that remained outstanding upon Atkinson's borrowings in respect 
of the two contracts, which had, to the full knowledge of the Company, been 
secured not only by sec. 88 security but by assignments of the purchase 
moneys under the two contracts. There does not appear to have been any 
effort made by the bank to collect from Atkinson; no doubt because his 
position must have been worse at the conclusion of the two contracts than 10 
it was when he undertook them. The Port Royal Company, while not 
denying in any way that it got the pulpwood, took two positions against the 
bank. First, it said that the bank security under sec. 88 was invalid because 
Atkinson was not the owner of the wood that had been cut- it said that 
it was the timber of New Lepreau Limited and not of Atkinson- and that 
the bank was therefore not entitled to take sec. 88 security from him. 
Second, that it was entitled as between itself and the bank to charge against 
Atkinson's contracts the 85,330.91 loss that it had suffered in the contract 
with New Lepreau Limited of the spring of 1933 and that when this sum was 
charged up against Atkinson on the contracts, there was a debit against 20 
Atkinson of '542.29. A subsidiary point taken on behalf of the Port Royal 
Company, but a point without any substance, was that the difference 
between rossed or rough draw shaved pulpwood and sap peeled pulpwood 
materially affected the issues in the action. 

The learned trial judge, the Chief Justice of the King's Bench Division 
of the Supreme Court of New Brunswick, Chief Justice Barry, gave judgment 
in favour of the appellant bank for its full claim with interest (88,897.53) and 
costs. An appeal was taken by the Company from that judgment to the 
Appeal Division of the Supreme Court of New Brunswick which allowed the 
appeal and reduced the amount of the judgment in favour of the bank to 30 
Sl92.02. The members of the Appeal Court took the view that Atkinson 
was never an " owner " within the meaning of sec. 88 of The Bank Act and 
that the bank was therefore not entitled to take from him sec. 88 security. 
They held that 

" So far as the evidence discloses, the wood was the property 
of the New Lepreau Limited." 

But although the Crown timber licence was not produced at the trial, it was 
perfectly plain that it was C,'rown land and that the standing timber was 
Crown property. All that the licensee, New Lepreau Limited, had was a 
right to enter upon and to cut and remove the standing timber; and no 40 
doubt, as stated by one of the counsel on the hearing of the appeal before us, 
the licence contained the usual provision tha,t the property in the wood 
would not pass from the Crown to the licensee until the Crown dues were 
paid. However, in the conclusion of the Appeal Court that Atkinson was 
not an " owner " within the meaning of sec. 88, that Court held that the 



213 

In the. 
Supreme 
Court of 
Canada. 

bank's security under sec. 88 was invalid. The Appeal Court then con
sidered the rights of the bank by virtue of its assignments from Atkinson of 
the purchase moneys under the two contracts. That court held that the 
Port Royal Company was entitled, as between itself and the bank, to charge 
against Atkinson the deficit ($5,330.91) on the New Lepreau contract of No. 34. 
the spring of 1933 upon the ground that Atkinson had agreed to the charging Reasons for 
of this deficit against him before the date that the bank had taken the rb)d~me_ntj 
assignment from Atkinson of the first of the contracts involved in this -co~~~~t d 
action (that is, the contract of October 3lst, 1933). But the Appeal Court 

I 
e · 

10 held that the agreement to charge the deficit against Atkinson only applied 
to the first of the two contracts (that of October 3lst, 1933) and not to the 
second of the contracts (that of April 26th, 1934) and therefore arrived at the 
conclusion that so treating the deficit any credit to Atkinson on the first 
contract had been wiped out; but disregarding the deficit, or any part of 
it, on the second contract Atkinson had a credit balance of $192.02 on 
the second contract for which amount, and for which amount alone, the 
Appeal Court held the bank was entitled to recover from the Port Royal 
Company on the basis of the assignment to the bank by Atkinson of the 

20 
second contract. 

On the argument before this Court, counsel for both parties very ably 
discussed at considerable length the history and the effect of sec. 88 
security but I do not find it necessary for the purpose of this appeal to 
become involved in the consideration of the somewhat intricate points of 
law argued on this branch of the case. It seems quite plain to me that 
Atkinson had at all times a qualified ownership or interest in the wood, as 
soon as it was cut from the standing timber, sufficient to entitle the bank 
to take from him sec. 88 security. I think the attack upon the bank's 
security fails. 

That being so, the question was then argued that the liability of the 
30 Port Royal Company, if any, to the bank rests in a claim for damages for 

wrongful conversion. An attempt was made by the company to fix the 
damages (in the event that its attack upon sec. 88 security failed) by ascer
taining the exact value of the pulpwood at the time and in the condition 
the Company took possession of it. In dealing with deliveries from time 
to time of thousands of cords of pulpwood very practical difficulties arise 
in any attempt to fix value at any particular stage. The Company took 
possession of the wood with full knowledge of the bank's position and of its 
rights, and destroyed the identity of the wood in using it in its mill opera
tions. It is the knowledge of the Company that is the determining factor 

40 in this case. Atkinson's evidence is that all the moneys he got from the 
bank were actually used in the woods operations and not diverted to any 
other purpose. The evidence does not satisfy me that the actual value of 
the wood when the Company took possession of it was less than the amount 
of the bank's advances against it and I think that under all the circum
stances the Company is bound to pay the full amount of the Bank's advances. 

For these reasons I would allow the appeal and restore the judgment at 
the trial, with costs throughout. 
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(c) KERWIN J. 
The first point to be determined in this appeal is whether the security 

which banks may take under subsections one and three of section 88 of 
the Bank Act must be given by the owner of the products, goods, wares 
and merchandise therein referred to. Prior to 1890 when Parliament 
inserted in the Bank Act the forerunner of section 88, it was possible for a 
bank to lend money upon a warehouse receipt issued by the possessor of the 
goods to a third party (the owner) or upon a warehouse receipt issued by the 
owner who originally was one of a select class of manufacturers but which 
class had been considerably widened by 1890. Chapter 31 of the statutes 10 

of that year retained the privilege, so far as warehouse receipts issued by 
the possessor, not being the owner, were concerned but it abolished the right 
of the bank to loan upon warehouse receipt issued by the possessor, who 
was also the owner, and substituted what is now known as Schedule C 
security. If subsection 3 of section 74 of the Act of 1890 had provided 
only that the bank should acquire by virtue of such security the same 
rights as if it had acquired them by virtue of a warehouse receipt, it might 
have been contended that, the security being given by an owner, no rights 
could be acquired by the bank, and it was o overcome that difficulty that 
it was provided that the security might be given by the owner. 20 

It appears obvious to me that if security under section 8 is not given 
by the owner, it is of no avail as the bank cannot acquire title from a 
person who has none. The notice of intention to give security must be 
given by the person to whom the loan is to be made. That, I think, is 
apparent from subsection 17 of section 88, which reads as follows :-

" Any person intending to give a bank security under the 
authority of this section must give notice of such intention before 
any loan is made by the bank to such person and the security taken, 
by signing a document hereinafter called a 'notice of intention,' 
which may be in the form set out in Schedule G to this Act or to the 30 
like effect." 

I have no hesitation, therefore, in coming to the conclusion that the 
security must be given by the owner. 

While the licenses to cut timber had been issued in the name of New 
Lepreau Limited and the first contract for the sale of logs to the respondent 
was made by that company, and the contract of October, 1933, was at first 
made between the same parties, the respondent agreed to the alteration 
whereby Atkinson was substituted as vendor under the last mentioned 
contract. New Lepreau Limited is not a party to these proceedings and 
while there is no evidence that it agreed to the alteration, it must be borne 40 

in mind that all the shares in that company, except a few qualifying ones, 
are held by the respondent and Atkinson and as a matter of fact the latter's 
certificates were left with the appellant. The distinction between a 
company and its shareholders is well known but no claim has been made 
by New Lepreau Limited that it is the owner of the logs. Furthermore, it 
is only by virtue of the two contracts filed as exhibits that the respondent 
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claims any interest in the logs and I think the proper inference_ from the 
evidence is that Atkinson was the owner and that he gave security to the 
Bank under section 88. 
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It was argued that the securities were not validly given or taken but 
I find no substance in this contention as, with reference to the last No. 3-1. 
twenty-one advances made by the Bank to Atkinson (which are the only Reasons for 
ones in question), the evidence is clear that these were made contem· [')dk~e;~ 
poraneously with the taking of the securities, and in any event the second J.-co~
notice by Atkinson of intention to give security had been given after the tinued. 

10 amendment to the statute in 1934 and the advances in question are all 
later than the date of the coming into force of that enactment. 

20 

It was also contended that in any event, of the securities taken only 
the twelve last were valid. This argument is based upon the fact that the 
nine prior securities described the products of the forest owned by Atkinson 
and in his possession as being "all the rough or draw shaved spruce and 
fir pulp wood and as being in the Lawrence flowage on New River Stream 
in the County of Charlotte," while in the latter securities the words "or 
sap peeled" were inserted after the words "draw shaved." I agree, how-
ever, with what the trial judge said with respect to this :-

,, Pulpwood is pulpwood whether draw shaved, rossed or sap 
peeled. The particular designations, if I understand the matter, 
only serve to indicate the season of the year in which the wood is cut; 
nothing more. If cut in the spring while the sap is running freely, 
and the bark can be easily removed, it is sap peeled wood. If cut 
in the fall and winter, when the sap has topped running, the bark 
is more firmly attached to the tree trunk, and another method of 
removing it has to be resorted to; it is then called rough draw 
shaved or rossed, but to say that it is an entirely different commodity 
from the sap peeled wood is, I think, a fallacy." 

30 I am of the opinion that the description in the securities objected to is 
sufficient. 

Upon the 'basis of the respondent's own figures, as contained in its 
factum, the total advances made by the appellant, after deducting all sums 
received by it from the respondent, left a balance of approximately the 
principal sum claimed by the appellant in this action, S8,000. As security 
for the repayment of this sum together with interest thereon, the Bank, 
under subsection 7 of section 88, had acquired the same rights in respect 
of the logs as if it had acquired the same by virtue of a warehouse receipt; 
that is, in the circumstances all the right and title of the owner, Atkinson 

40 (section 86). Notwithstanding that the respondent had notice of the Bank's 
rights, it converted the logs to its own use and is therefore liable in damages 
for such conversion; i.e., the value of the logs at the time and place of 
conversion. 

No evidence was directed to the determination of the proper amount 
of damages on that footing. The respondent, however, submitted a 
statement showing the value of the logs at the place they were to be 
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delivered by Atkinson to the respondent under his contracts with it. The 
appellant has accepted this value as correct although it was arrived at only 
after certain amounts had been expended by the respondent subsequent 
to the conversion. The items deducted by the respondent from the value 
in its statemC'nt are as follows:-

1. Moneys paid to E . C. Atkinson before assignment 
of the Draw Shaved contract and moneys subse
quently paid to E . C. Atkinson and or the Royal 
Bank which was received by the bank. 11,096.56 

2. vYages paid by Port Royal 9,631.11 10 

3. Supplies 4,482.31 
4. Stumpage, Workmen's comp. Taxes etc. 7,376.56 
5. Rent Housing men 26.00 
6. Freight on Wood received under the contracts 5,607.81 

38,220.35 

No question arises as to the fiTst item and I understood counsel for the 
appellant to admit the propriety of allowing the fouTth item. In no case 
did it challenge the accuracy of the amounts or the fact that they had been 
paid for the purposes mentioned. I have no doubt, however, that Item 2, 
being the amount paid by the respondent as wages in the manufacture 20 

of the logs to a point where they acquired the value accepted by the 
appellant; Item 3, being the amount paid for supplies in connection with 
the same work; Item 5, being rent for housing the workmen, and Item 6, 
being the freight on the vrnocl to the point of delivery, should all be allowed. 
In case I misunderstood counsel's admission, I should add that in my view 
Item 4 is in the same position. 

This is not a claim for detiirne such as aro e in Glenwood v. Phillips 
(1904) A.C. 405, but the general rule applicable is stated in R eid v. Fairbanks 
(1853) 13 C.B. 692, as epitomized in the, 'econd Edition of Halsbury, Yol. 10, 
page 138, paragraph 138 :- 30 

'' The value of a chattel which was converted whilst in an 
unfinished state is estimated by ascertaining what would have been 
its value in a complete state at the place where it was converted and 
deducting the amount which it would have cost to complete it." 

An allowance for freight under the circumstances has been justified ever 
since the decision in :Morgan v. Powell (1842) 3 Q.B. 278, which was approved 
in B'urmah Trading Corporation v. Jlirza ]fahomecl (1878) L.R.I.A. 130 at 134. 

In addition to the items to ,,hich I have referred, the respondent seeks 
to deduct from the value of the logs the balance of an old claim undE:r the 
first contract betwPen it and the New Lepreau Limited and which it claims 40 

Atkinson authorized it to set off against the amount that would ultimdely 
be due him by the respondent under the later contracts of 1934 and 1935. 
Even ,vith Atkinson's consent it can have no right to deduct this sum from 
the amount of damages that it should properly pay. 
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Respondent's statement shows that, excluding this sum, it paid out 
$38,220.35 and that the increased value of the logs was $43,008.97. The 
balance of $4,788.62 represents the value at the time and place of the 
conversion. As assignee of Atkinson's rights under the two contracts, 
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the appellant can claim no greater amount and I would, therefore, allow No. 34. 
the appeal and direct that judgment be entered for the sum together with Reasons for 
interest thereon at five per cent. per annum from July 3lst, 1935, being Jud{men~. 
the date agreed upon in the pleadings of each party by which the respondent 1) e~~nn 
had received the last of the logs. The respondent should pay the costs of the ti;:;;~. 

10 action and of the appeal to this Court but they are entitled to their costs 
of the appeal to the Appeal Division. 

20 

30 

(d) HUDSON, J. (d) Hudson 

I agree that this appeal should be allowed and judgment at the trial J. 
restored with costs throughout for the reasons given by my brothers Crocket 
and Davis. 

Ottawa, Ont., January 13th, 1939. I hereby certify that the foregoing 
is a true copy of the reasons for judgment given by the Honourable Judges 
of the Supreme Court of Canada in this case. 

(Sgd.) s. EDWARD BALTON, 
Law Reporter. 

No. 35. 

Order staying proceedings pending Appeal to His Majesty in Council. 

IN THE SUPREME COURT OF CANADA. 

ON AN APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK. 

Before: THE HONOURABLE THE CHIEF JUSTICE OF CANADA 
(in Chambers). 

Friday the 13th day of January, A.D. 1939. 

Between 
ROYAL BANK OF CANADA Appellant 

and 
PORT ROYAL PULP AND PAPER COMPANY LIMITED - Respondent. 

1. UPON the application of Counsel _for the Respondent in presence of 
Counsel for the Appellant and upon hearmg read the affidavit of Antoine J. 
Lacroix filed herein and what was alleged by Counsel aforesaid. 

2. IT IS ORDERED that upon the above named Respondent giving 
within 30 days from thls date security in the su~ of $10,000.~0 to indemnify 
the appellant for the Judgment and costs herem to the satisfaction of the 
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Registrar of this Court, that all proceedings herein be stayed until the end 
of the pre ent sittings of the Judicial Committee of the Privy Council, or 
until the judgment of the said Judicial Committee is issued except the 
settlement of the minutes of Judgment and taxation of costs, to afford the 
Respondent an opportunity of launching an application to the said Judicial 
Committee for leave to appeal, provided, however, that the said application 
be launched by the aid Respondent during the present sittings of the said 
Judicial Committee. 

3. AND IT IS FURTHER ORDERED that the Respondent have leave to 
apply to this Court for a further stay of proceedings in the event of the 10 
Judgment of the said Judicial Committee not being pronounced before the 
end of the present sittings of the said Judicial Committee. 

4. A D IT IS FURTHER ORDERED that the costs of and incidental to 
this application hereby fixed at the sum of '30.00 be paid forthwith to the 
Respondent by the Appellant. 

L. P. DUFF C.J. 

No. 36. 

Order in Council. granting special leave to appeal to His Majesty in Council. 

AT THE COURT OF SAINT JAMES 
The 25th day of May, 1939 2-0 

PRESE.i: T 
HIS ROYAL HIGHNESS THE DUKE OF GLOUCESTER 
HIS ROYAL HIGHNESS THE DUKE OF KENT 
HER ROYAL HIGHNESS THE PRINCESS ROYAL 
HER ROYAL HIGHNESS PRINCE S ARTH R OF CONNAUGHT 

LORD PRESIDENT 
LORD MACMILLAN 
LORD CHATFIELD 
MR. CHANCELLOR OF THE DUCHY OF LANCASTER 

WHEREAS His Majesty, in pursuance of the Regency Act, 1937, was 30 
pleased, by Letters Patent dated the fifth day of May, 1939, to delegate 
and grant unto Her Majesty The Queen, His Royal Highness The Duke 
of Gloucester, K.G., K.T., K.P., G.C.M.G., G.C.V.0., His Royal Highness 
The Duke of Kent, K.G., K.T., G.C.M.G., G.C.V.0., Her Royal Highness 
The Princess Royal, C.l., G.C.V.0., G.B.E., and Her Royal Highness 
Princess Arthur of Connaught, or any two of them, as Counsellors of 
State, full power and authority during the period of His Majesty's absence 
from the United Kingdom to summon and hold on His Majesty's behalf 
His Privy Council and to signify thereat His Majesty's approval of any 
matter or thing to which His Majesty's approval in Council is required: 40 
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AND \VHEREAS there was this day read at the Board a Report from 
the Judicial Committee of the Privy Council dated the 12th day of May 
1939 in the words following, viz. :-

In the 
Privy 

Council. 

" \VHEREAS by virtue of His late Majesty King Edward the No. 36. 
Seventh's Order in Council of the 18th day of October 1909 there Order _in 
was referred unto this Committee a humble Petition of the Port Coun?il 
Royal Pulp & Paper Company Limited in the matter of an Appeal :;::i~fg 
from the Supreme Court of Canada between the Petitioners Appel- leave to 
lants and the Royal Bank of Canada Respondents setting forth appeal to 
(amongst other matters) that this is a Petition for special leave to ~is M:aje~ty 
appeal from a Judgment of the Supreme Court dated the 19th ~~ ~o~;c1l, 
December 1938 allowing an Appeal by the Respondents from a f~;9_~-t~;
Judgment of the Supreme Court of New Brunswick Appeal Division tinued. 

0 

and restoring a Judgment of the Supreme Court of New Brunswick 
King's Bench Division whereby judgment was given in favour of 
the Respondents for 8,897.53 dollars and costs: that the Judgment 
0f the Supreme Court of New Brunswick Appeal Division was that 
the sum of 8,897.53 dollars should be reduced to 192.02 dollars 
and that the Appellants should have the costs of the Appeal to 
that Court: that there is not thought to be any serious dispute 
about the facts as thereinafter set out: and reciting such facts up to 
the commencement of these proceedings: that in February 1936 
this Action was commenced by the Respondents claiming that the 
Appellants had converted to their own use wood the subject of 
contracts of 3lst October 1933 and 16th April 1934 to the damage 
of the Respondents as holders of security thereon under the pro-
vision of Section 88 of The Bank Act and in the alternative that 
the Appellants had not paid to the Respondents the purchase price 
of the wood in accordance with the a signments of such purchase 
price to the Respondents: And humbly praying Your Majesty in 
Council to order that the Petitioners hall have special leave to 
appeal from the Judgment of the Supreme Court of the 19th 
December 1938 or for such further or other Order as to Your 
Majesty in Council may appear fit : 

"THE LORDS OF THE COMMITTEE in obedience to His late 
Majesty's said Order in Council have taken the said humble Petition 
into consideration and having heard Counsel in support thereof 
and in opposition thereto Their Lordships do this day agree humbly 
to report to Your Majesty as their opinion that leave ought to be 
granted to the Petitioners to enter and prosecute their Appeal 
against the J udgment of the Supreme Court of Canada dated the 
19th day of December 1938 upon depositing in the Registry of the 
Privy Council the sum of £400 as security for costs: 

"AND THEIR LORDSHIPS do further report to Your Majesty 
that the authenticated copy under seal of the Record produced by 
the Petitioners upon the hearing of the Petition ought to be 

Ee2 
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accepted (subject to any objection that may be taken thereto by 
the Respondents) as the Record proper to be laid before Your 
Majesty on the hearing of the Appeal." 

Now, THEREFORE, His Royal Highness The Duke of Gloucester, 
His Royal Highness The Duke of Kent, Her Royal Highness The Princess 
Royal and Her Royal Highness Princess Arthur of Connaught, being 
authorised thereto by the said Letters Patent, have taken the said Report 
into consideration and do hereby, by and with the advice of His Majesty's 
Privy Council, on His' Majesty's behalf approve the same and order as 
it is hereby ordered that the same be punctually observed, obeyed and 10 
carried into execution. 

Whereof the Governor-General or Officer administering the Govern
ment of the Dominion of Canada for the time being and all other persons 
whom it may concern are to take notice and govern themselves 
accordingly. 

RUPERT B. HOWORTH. 
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EXHIBITS. Exhibits. 

Plaintiff's 1.- Contract between E. C. Atkinson and Port Royal Pulp & Paper Co. Ltd. Document. 

PORT ROYAL P LP & PAPER CO., LTD. 
PEELED P LPvVOOD CONTRACT 

MILL DELIVERY. 

No. 1 1 
NOV 17 /36 Contra.et 
J. H. B. between 

E. C. 
Atkinson 
and Port 
Royal Pulp 

THIS AGREEMENT MADE THIS 3lst day of October A.D. 1933 between & Paper 
10 E. C. Atkinson (New Lepreau Ltd.) of Fredericton in the County of York Co. Ltd., 

and Province of New Brunswick hereinafter called "the Seller" of the ~l~t ~~tt 
First Part, and the Port Royal Pulp and Paper Co., Limited, hereinafter er , · 
called "the Company" of the Second Part. 

WITNESSETH THAT the Seller for and in consideration of the sum of 
One Dollar (Sl.00) to him in hand this day paid by the Company, the 
receipt of which is hereby acknowledged, doth hereby agree to sell and 
deliver to the Company, and the Company agrees to purchase and accept :-
1000 to 4000 Cords of Draw shaved or rossed Spruce & Fir Pulpwood. Quantity. 

The Pulpwood hereby contracted for shall be cut from fresh, sound, Quality. 
20 live trees, and shall contain not le s than fifty (50) per cent. Spruce. The 

said Pulpwood hereby contracted for shall not contain any fire killed or 
burnt wood and must be reasonably straight and free from knots, which 
must be trimmed flu h with the body of the stock, and all outer and inner 
bark must be thoroughly removed from the stock. It must be free from 
all mildew, stain, worm holes, fungus, dozy spots, sap rot, heart rot, red 
heart, or any other imperfections of any description. No pine, cat, skunk, 
pasture or tamarack spruce will be accepted. If any car or other shipment 
of pulpwood delivered under this Contract is of such inferior quality and not 
in accordance with the specifications of this Contract, so as to render it, in 

30 the opinion of the ompany, unfit for use in the manufacture of pulp for 
paper at the mill of the Company to which it is consigned, or such other 
mill as the said company may designate, such car or other shipment as 
aforesaid may be rejected by the Company and all freight charges, 
demurrage and expenses in connection with the said shipment shall be borne 
by the Seller and shall be charged by the Company against the Seller when 
final settlement is made. 

The Pulpwood is to be cut from lands owned or controlled by the ~:f::O~t 
Seller and situated: New River, N. B. Location. 

All pulpwood to be delivered under this Contract must be four ( 4) feet Specifications. 
40 in length and four (4) inches and upwards in diameter at the small end, of 

which not over 10 per cent. shall be four ( 4) inches. All Pulpwood 
delivered under this Contract must be sawn square at each end. No 
axe-made Pulpwood will be accepted. 

All Pulpwood under this contract is to be shipped from New River Shipments. 
consigned to Port Royal Pulp & Paper Company, Limited, Fairville, N. B., 
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or such other points as the Company may designate. Freight to any 
other point than Fairville to be equalized on Fairville freight rate. On 
the date of shipment of each car of Pulpwood under this Contract, the 
Seller shall forward to the Company the original bill of lading and a notice 
stating the name, number and contents (both kind and quantity) of each 
car. It is distinctly understood and agreed that all Pulpwood delivered 
under this Contract is to be loaded by the Seller compactly, in full carload 
lots, to the satisfaction of the Company. Shipments under this Contract 
shall begin and shall continue as directed by the Com
pany until all pulpwood covered by this Contract has been shipped to the 10 
Company, during Winter 1933-34 to be completed by June 1, 1934. 

All Pulpwood delivered under this Contract shall be measured, 
inspected and classified on delivery at the Company's mill at Fairville or 
at such other mill as the said Pulpwood may be delivered to, by some 
competent person appointed by the Company, whose measure, inspection 
and classification shall be final and binding upon the parties hereto. All 
Pulpwood under this contract shall be measured and scaled on the basis 
of 128 cubic feet per cord. It is distinctly understood and agreed that no 
scale shall be allowed the Seller for any Pulpwood under this Contract 
measuring less than four (4) inches in diameter at the small end, and not 20 
in accordance with any and all other specifications of this Contract. Payments. 

AdrnH'cs agreed The Company agrees to pay to the Seller Six-Fifty (6.50) Dollars per 
k~wi~;;i~~iJ,t\1~ cord for Pulpwood containing fifty (50) per cent. of Spruce or over, delivered 
~~{~~ic1\~.1;e~i1c~,i under this contract, and in the event of the said Pulpwood containing 
~~~j\1~;;,.00cJ,~~ balsam or fir in excess of fifty (50) per cent. (if accepted by the Company) 
shaved or rosscc1 the Company shall only pay for such Pulpwood at the rate of in the woods, and 
!1;~~ ~t~/0

~:~ Dollars per cord. Above prices are F. 0. B. Fairville, N. B. 
bank of riwr i: hi d h 11 b d b h C h S 11 rcactytobcdriwn Payments 1or t s woo s a e ma e y t e ompany to t e e er 
~~:Pi~1~r:bi~u\'.~ on the fifteenth day of each month for all Pulpwood delivered to and 1

' 
1934

' accepted by the Company during the previous month. Also, if there are 30 
any incumbrances or Government dues on said wood, company shall deduct 
same from remittance to the Seller. 

Signed and delivered by the Parties hereto. 

(Sgd) Florence J. Atkinson 
Witness to Signature of 

Seller. 

(Sgd) New Lepreau Limited. 

Ewart C. Atkinson, President 
Seller. 

Approved this 10 day of November 
A.D. 1933. 

(Sgd) Elsie E. McColgan 
Witness to Signature of 

Company. 

PORT ROYAL P LP & PAPER CO. LTD., 40 
By (Sgd) Antoine J . Lacroix. 
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2.-Notice of Intention to give Security under Section 88 of the Bank Act. Exhibits. 

No. 2 
J.H.B. 
Nov. 17/36 

Oll Plaintiff's 
Document. 

2. 
TO WHOM IT MAY CONCERN: Notice of 

Intention to 
E. C. Atkinson Fredericton, N. B. give 

(Name of Person Firm or Company) (Post Office Address) Security 
hereby gives notice that it is my intention to give security under the ~ndr 8 
authority of Section 88 of The Bank Act, to The Royal Bank of Canada. 0 ;~~~n 

Dated at Fredericton, N. B. the 20th day of January, 1934. 

(Sgd) Ewart C. Atkinson. 

Date of Registration of the document of which the reverse side is a copy. 
10 A.M. January 22, 1934. 

(Hour) (Date) 
Number 911. 

(Sgd) Thos. Knight 
Assistant Receiver General 

SAINT JOHN, N. B. 
(Place) 

Bank Act, 
20th Janu
ary, 1934. 
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3.-Application for credit and promise to give Bills of Lading, warehouse 
receipts or security undE:r Section 88. 

No. 3 
J~ H B 

Nov. 17/36 
Form 302. Rev. 8-19. 
Application for credit and promise to give bills of lading, warehouse 

receipts or security under section 88. 

To the Manager 
Fredericton, N. B. Jany 24 1934 

THE ROYAL BANK OF CANADA, 
J?redericton, N. B. 

DEAR Sm: 
The Bank is hereby requested by the undersigned to grant and continue 

during the current season (which shall be considered to terminate Twelve 
months after the date hereof) a revolving line of credit for my/our pulpwood 
business of S5,000.00 ......... , and to make advances to the under igned there
under on the security of all the Rough or draw shaved or sap peeled 
spruce and fir pulpwood ................................................................. . 

10 

................................................................................................... 20 
(hereinafter referred to as "goods") which are now owned or which may be 
owned by the undersigned from time to time while any advances made under 
this credit remain unpaid, and which are now or may hereafter be in ..... . 
the Lawrence flowage on New River stream in the County of Charlotte 
............... situated or elsewhere ........................................................ . 

And the undersigned promise and agree to give the said Bank from time 
to time and as often as required security and further security for the said 
advances by way of assignments under Section 88 of The Bank Act, covering 
all the said goods or part thereof, and/or bills of lading and1or warehouse 30 
receipts for goods of the above kinds or some of them; and you or the 
Acting Manager for the time being are hereby appointed the Attorney of the 
undersigned, to give from time to time to the Bank the security and further 
security above mentioned and to sign the same on behalf of the undersigned. 

The Bank may from time to time take from the undersigned bills 
and/or notes representing the advances in whole or part. Such bills and/or 
notes shall not extinguish or pay the indebtedness created by such advances 
but shall represent the same only. 

This undertaking is to apply to all advances made to the undersigned 
under the said line of credit, the intention being that all said goods which (() 
the undersigned may from time to time have in said place or places shall 
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from time to time be assigned and further assigned as often as required to the Exhibits. 
Bank under Section 88 as security for all advances, and that all bills of 
lading or warehouse receipts covering goods of the above kinds which the Jiaintiff'! 
undersigned may receive from time to time shall be given to the Bank as such oc;~en · 
security, and that no security taken shall be merged in any subsequent -continued. 
security or be taken to be substituted for any former security. 

Yours truly, 

(Sgd) Ewart C. Atkinson (L.S.) 
(SEAL) 

4. 4.- Agreement as to powers of the Royal Bank of Canada in relation to all 
advances and securities held therefor. Agreement 

No. 4 as to powers 

Form 301. 
Rev. 11-19. 

J H B of the Royal 
· · · Bank of 

NOV. l 7 /36 Canada 

Agreement as to Powers of The Royal Bank of Canada in relation to all : :~ation 
Advances and Securities held therefor. advances 

To The Royal Bank of Canada:- and receipts 
held there. 

In consideration of any advance or advances which may be made by for, 24th 
THE ROYAL BANK OF CANADA (hereinafter called the "Bank") January, 

20 including any advance or advances upon the security of warehouse receipts 1934· 
or bills of lading or upon any promise to give security or upon security under 
Section 88 of The Bank Act, the undersigned (hereinafter called the "Cus
tomer ") consents, promises and agrees with the Bank as follows :-

1. All warehouse receipts, bills of lading or securities under The Bank 
Act (hereinafter referred to as "the securities " ) covering all goods, wares 
and merchandise as defined in The Bank Act, live stock and dead stock and 
grain as defined in The Bank Act, and crops (hereinafter referred to as the 
" goods "), together with all other securities now or hereafter acquired 
by the Bank from the Customer (including any securities which the Bank 

30 may allow to be substituted from time to time therefor or for any part 
thereof), and all proceeds thereof, together with all products of the goods and 
the proceeds of all sales of the goods shall at the option of the Bank be held 
as continuing collateral security for the payment of all advances so made 
and of all liabilities of the customer to Bank now or hereafter incurred and 
due or to become due and interest, including all costs, charges and expenses 
incurred in connection therewith or with the security taken therefor and 
interest thereon (all of which are hereinafter referred to as the" liabilities"). 

2. Any surplus resulting from the realization of such collateral security 
remaining after payment of the liabilities may be applied by the Bank in pay-

40 ment of or held by it as continuing collateral security for any and every other 
liability of the Customer to the Bank, due or to become due, heretofore, now 

• G 2603 Ff 
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Exhibits. or hereafter incurred, and interest and costs, charges and expenses in 
Plaintiff's connection therewith or with the security therefor ( all of which are here

Document. inafter referred to as " additional liabilities "). 
4. 3. The interest above provided for shall be paid at the rate of 7 per 

Agreement cent. per annum so long as anything remains due in respect of the liabilities 
as to powers and additional liabilities unless otherwise provided or agreed on and the fa!t !oyal liabilities and additional liabilities including such interest the Customer 
Canada in expressly agrees to pay. 
relation 4. The Customer shall upon demand from time to time deliver to the 
to all Bank additional securities or make payments on account to its satisfaction 10 
advances and on default or on default in respect of any of the terms of this agreement, ::~r:~=~~~s all the said liabilities and additional liabilities shall, at the option of the 
for, 24th bank be payable forthwith, and without any demand, and the Bank is 
January, hereby authorized to sell all or any of the securities of the Customer and the 
1934-con- goods and any part thereof and all products of the goods or any part 
tinued. thereof, if, and as, and when, and where the Bank, in its absolute discretion 

shall think proper, without notice to the Customer or any other person, 
without advertisement and without selling at public auction and to apply the 
proceeds in reduction of the liabilities and additional liabilities as the Bank 
may, from time to time see fit without prejudice to its claim for any deficiency 20 
and free from any right of redemption on the part of the Customer which 
is hereby waived and released, the Customer expressly waiving all and 
every formality prescribed by custom or by law in relation to any such 
sale. 

5. If the Customer shall sell the goods or any part thereof the proceeds 
of any such sale, including cash, bills, notes, evidences of title and securities, 
and the indebtedness of any purchaser in connection with such sales shall 
be the property of the Bank to be forthwith paid or transferred to the Bank 
and until so paid or transferred to be held by the Customer in trust for the 
Bank. Execution by the Customer and acceptance by the Bank of an 30 
assignment of book debts shall be deemed to be in furtherance of this 
declaration and not an acknowledgment by the Bank of any right or title 
on the part of the Customer to such book debts. 

6. If the Bank shall surrender to the Customer any of the securities 
from time to time for the purpose of enabling the Customer to obtain 
possession of the goods, the Customer shall receive possession of the securities, 
and the goods as bailee for and on behalf of the Bank and deal with the 
same as the Bank may direct from time to time and shall give to the Bank 
securities under the Bank Act covering said Goods. 

7. The Customer shall keep the goods insured against damage by fire 40 
and if demanded by the Bank against any other loss or damage to their 
full insurable value in companies approved by the Bank, which shall be 
entitled to the benefit of all such insurance and shall assign to the Bank 
all policies evidencing the same or have the loss made payable to, and 
deliver the policies to the Bank, and upon default the Bank shall be entitled 
but not bound to effect insurance on the goods to such extent as it sees fit and 
the customer will pay on demand the premiums and interest thereon. 
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8. The Customer shall at all times duly and seasonably pay and discharge Exhibits. 

the wages, salaries and other remuneration of all persons employed by the Plaintiff's 
Customer in connection with the business of the Customer, and shall from Document. 
time to time if so requested by the Bank obtain such waivers of prior liens 4. 

for salaries, wages or other remuneration as may be necessary to secure Agreement 
to the Bank a first lien on the goods. as to powers 

of the Royal 
9. Any promissory note or bill of exchange received by the Bank Bank of 

together with any security and/or documents attached thereto or received ~anada_ 
therewith shall be subject to the terms of this agreement and the Bank~ rTiatwn 

10 and/or holders for the time being of such bill or note may at any time a~:ances 
before or after the maturity thereof and whether or not the same has been and receipts 
dishonoured accept payment and deliver the security or documents or held there
accept partial payment from time to time and thereupon release a propor- for, 24th 

tionate part of the security or the goods covered thereby. f;:~n-
10. The Bank may itself or by an agent, from time to time, without tinued. 

any demand, forcibly break open, enter upon or into and occupy and use 
free of charge and to the exclusion of all others including the Customer, 
the premises and property (real and personal, immovable and movable) 
of or used by the Customer in connection with the goods (not being the 

20 premises of a warehouseman or carrier) until the goods shall be fully realized 
upon and may from time to time appoint a receiver or agent to act for the 
Customer, who alone shall be responsible for his acts and such agency the 
Customer shall not have any power to revoke or determine. Such agent or 
receiver shall have the powers hereby granted to the Bank (including entry 
and use as above provided) and in addition the right from time to time 
in the name of the Customer to exercise all rights, powers, and privileges 
of the Customer of every kind and to do all acts and things that the Customer 
could do if acting, for the purpose of completing, selling, shipping or otherwise 
dealing with the goods in such manner as the Bank may think proper to 

30 enable the goods to be realized upon. 

ll. The Bank may release, compromise, settle and adjust any claim, 
dispute or difference which may arise in respect of the securities the goods 
and proceeds thereof and any lateral security and may use any Clearing 
Houses established by the Canadian Bankers' Association and in all dealings 
with the Customers' accounts and with Bills of Exchange and presentment 
for payment thereof may act under and in accordance with the rules and 
regulations under which such Clearing Houses are operated and shall not 
be responsible for any loss occasioned by acting hereunder, nor for any 
neglect, failure or delay in exercising or enforcing any of its powers or rights 

40 nor for any act, default or misconduct of any agent, broker, officer, employee 
or servant of the Bank, and the Bank shall be accountable only for such 
moneys as it shall actually receive. It shall not be necessary for the Bank 
to give notice of this agreement or of the securities taken hereunder to any 
person, and the Bank shall not be responsible for any failure to give notice, 
nor for granting any extension of time or indulgence. 

Ff 2 
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12. The Customer shall from time to time execute, draw, endorse, and 
deliver the securities and the notes for such advances and all notes, bills of 
exchange, agreements, contracts, leases, assignments or other documents 
which may from time to time in the opinion of the Bank be necessary or 
expedient for the purpose of carrying into effect any of the provisions hereof 
and of perfecting the title of the Bank to the securities the goods and proceeds 
thereof and of securing the payment to the Bank of the said liabilities and 
additional liabilities and hereby appoints the Bank and any of its managers 
or acting managers the Attorney and Attorneys of the Customer, with full 
power of substitution from time to time and in the name of the Customer 10 to do any and all of the aforesaid acts, and this appointment being made 
in consideration of such advances shall be irrevocable so long as any part 
of the liabilities and additional liabilities remains unpaid and notwith
standing the death of the Customer, and every power, right and discretion 
conferred upon the Bank by this agreement or by the Bank Act may be exercised on the part of the Bank by the General Manager, or Assistant 
General Manager, or by any Inspector of the Bank, or any person from 
time to time nominated by the Bank as well as by the Manager or any person 
acting as such for the time being of any Branch of the Bank where the 
Customer may keep an account. 20 

13. The provisions hereof shall be in addition to all other legal remedies 
of the Bank, and to all rights under agreements heretofore given. 

14. Any notice to the Customer shall be sufficiently given if sent by 
mail addressed to the Customer at the address subjoined hereto. 

15. The benefit of all rules of law or equity inconsistent with any of the 
provisions hereof is hereby waived by the Customer. 

16. This is to be a continuing consent and agreement and all the pro
visions hereof shall extend to all advances now presently made or hereafter 
to be made by the Bank to the Customer and to all securities from time 
to time held by the Bank therefor, and the proceeds thereof ; and every 30 advance or loan hereafter made shall be deemed to be made upon the 
consents, promises and agreements herein contained. 

17. The word " Customer " shall mean and include the undersigned 
and the executors, administrators, successors and assigns of the undersigned. 

Signed and Sealed at Fredericton, N.B. this 24th day of Jan. 1934. 

(Sgd.) EWART c. ATKINSON. (L.S.) 
seal 

Signature ................................... . 
P. 0. Address ............................. . 
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20.--Security under Section 88 for one or more Promissory Notes. Nos. 1 to 41 
inclusive. 

No. 1. No. 20 
Nos. 1 to 41 inclusive 

J.H.B. 
Nov. 17/36 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 

Form 303 Security under Sec. 88 for one or more for one 
4-22 Promissory Notes or more 
I CONSIDERATION of an advance of One thousand 00/100 ............ dol- Prom.is ory 

10 la~s made by THE ROYAL ~A K _oF CANADA to the undersigned, for which the ~~!~si to 41 
said Bank holds the followmg bills or notes : ...................... · · · · · .. · · · · · · .. · · · · · inclusive . 
. ..... Jan. 2411934. 1000.00 .................................................. ·· · ·· ··· · ···· No. 1. 

I 
~e-f*OSHet:s-eH:lgFie~lHHe-, 
the products of the fore t, 

Rule out the the proa~f-me-EtaaffY-aAG-HHfieJ 
classes of pro- . 
ducts, etc.,not to the-tirndaels of-lhe-sea,ll:Hfes-al'!a-rwersr 
be covered. l ~¥e-stoelf-sr-aeaa-&Ee~-OF-the-j*06Hli~0t.SS-tith&08lFFtl€iOOnf, 

~gRHBJ 
the goods, wares and merchandise 

20 mentioned below ai~e hereby assigned to the said Bank as security for the 
payment of the said 'bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

30 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

I t-be-p:FOSl:lecS-of-agrtel::llHHer 
Rule out the the products of the forest, 
classes of pro- Hle-prod1:1e1s-of-t-he~y-aee-mmey 
duct, etc., not ~-~:rodaet:s-of-•he-sear-li:Hfe6-aa&-ff¥ef5y 
cov:ered bty this l Hte-!i¥e-Stoel+-e~a-~or the j*OElaets-the,eef, 
ass1gnmen . .1. _ . 

--grauq 
the goods, wares and merchandiie 

a~e now owned by the undersigned and ~:
0 

now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 
and 3ts0 free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or draw 
shaved spruce and fir pulpwood ........................................................ . 

·············· ···· ············································· ···································· 
and are in the Lawrence flowage on New River stream in the County of 

40 Charlotte or elsewhere .................................................................... . 
situated ................................................ ..... ................................... . 

Dated at Fredericton, N.B., the 24th ...... day of ...... Jan'y ...... 19 ... 34 
(Sgd) Ewart C. Atkinson (L.S.) 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 
seal must be affixed. 

24th Janu
ary, 1934. 
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Exhibits. No. 2. 

Plaintiff's Form 303 Security under Sec. 88 for one or more 
Document. 4-22 Promissory Notes 

20. IN CONSIDERATION of an advance of Fifteen hundred 00/100 ............ dol-
:~::ity lars made THE ROYAL BANK OF CANADA to the undersigned, for which the 
Section 88 said Bank holds the following bills or notes : ......................................... . 
for one .. ·· .. Jan. 24-1934 ...... $1000.00 . ... . .. . .. . ... ..... ... ... . ...... .... . ................ . 
or more ...... Feby. 15-1934 ......... 500.00 . . ...... ... .. . ...... .. . .. ....... ... . . ................ . 
Promissory :~~~Si to 41 • • .. • • • • •. • • .. •. • ... • ... • • ... • $1500.00 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •. • • ... 
inclusive
continued. 

No. 2. 
15th Febru
ary, 1934. I 

Hi0-1*66~ttH:lgFie ;lttHeJ 
the products of the forest, 

Rule out the ~1*6ffti-ett>-0Hhe-ttlffirry aua-HHee 
classes of pro- . . ' 
ducts, etc.,not to fBe-J:lFt+€H:KHs-e~-l-h€-seerla-kes-aaa-,~ 
be covered. l ffie-+iW!~-9'-&eaa-lffie!f-eF-~he-pFea~efe&fy 

the grai&r 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

10 

This security is given under the provisions of Section 88 of the Bank Act, 20 
and is subject to the provisions of the said Act. 

The said 

ffie-f*8!l~-ttf-ag-i4eH+H:H'Ery 
Rule out the the products of the forest. 
classes of pro- Mle-j*6~-ef-1he-€ftHmy-aRa-miaey 
duct, etc., not H)e-pretiHets-ef4he-sea; lake_; aed -mei'Sy 
covered by this Hl-e -lwe ~-er-aead-steel.--er-ffie-1*96tiel-S-the,eef. 
assignment. tae-gffiffiJ 

the goods, wares and merchandise 

ai:e now owned by the unde1signed and '~:r now in the possession of ......... 30 
...... Ewart C. Atkinson .................................................................... . 
and a~e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or draw 
shaved spruce and fir pulpwood .. . ........................... ." ......................... . 
··································································································· 
and are in the Lawrence flowage on New River stream in the County of 
Charlotte or ................................................................................... . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N.B., the 15th ...... day of ..... Feb ....... 19 ... 34 
(Sgd) Ewart C. Atkinson (L.S.) 40 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 
seal must be affixed. 
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No. 3. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Two Thousand ...... 00/100 ......... 

...... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ......................... .. 
...... Jan. 24-1934 ...... $1000 ........... .. 
...... Feby. 15-1934 ......... 500 ........... .. 
......... "... 24-1934 ......... 500. .. ........ .. 

10 '2000.00 

r 
H-+t:1-ri:e0tteb-ttf-a~1+etth&F~ 
the product' of uie fore t, 

Rule out the . 
l f ~e-f.!FBHttets-e+-,he-fttHHF ... -aRe·HHRe; 

ducts, etc., not to ~!*efl.ti.eH;-ei-1:ht--sea;· J.a.l..es aHS-Fh'ef'Sr 
c asses o pro.

1 
. .1 • 

be covered. i,he ii¥e...,,1ee*-eF-4ead-sHM·~-ttf-ffie-~Fed~iHe~ 
d+e-""HtH-ry 
the goods, wares and merchandilie 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 

20 therefor and interest thereon. 
This security is given under the provisions of Section 88 of the Bank Act, 

and i~ subject to the provisions of the said Act. 
The said 

r 
!Ht' -p Ftt-l.ttel-s ·t1f· 1:t~ r+ett~~ttl'~ 

Rule out the the product-; of the for' t. 
clnsi;,es of pro- d+f'-~Fttt·h+ .. Hi ·ttf-1he·E:ftta-ny- ·>+Htl-mwtey 
duc·t, etc., not~ Htt-·t<Fttdtte,-s·f>f-}I+.., !>el+; la-ke,. RfiG fi-'rt>l'SJ 

cov:ered. by thi,- I ~he ii.1rt' s,-tte~ ·ttF Elt:>111:l sh1e~ eF-~l-ie -1Ht1HHe+S-tAeFE:'6~ 
as,ngnmcnt. I .1..... . 

tttt'-.~Fi:l+B; 

30 l the goods, wares and merchandise 

~:e now owned by the undersigned and ~:
0 

now in the possession of ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 
and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or draw 
shaved spruce and fir pulpwood ....................................................... .. 

··································································································· 
and are in the Lawrence flowage on New River stream in the County of 
Charlotte or ...... ....................................................... , ..................... . 
situated elsewhere ............................... .............. ............................. . 

40 Dated at Fredericton, N. B. the 24th ...... day of.. .... Feby ...... 19 ... 34 
(Sgd) Ewart C. Atkinson (L.S.) 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 

seal must be affixed. 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 3. 
24th Febru
ary, 1934. 



Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 4. 
14th:M:arch, 
1934. 

232 

No. 4. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Two thousand five hundred ........ . 

...... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

t-h~-ri:e1:h:IBb-ef-ag1ft:el*htH'e, 
the product of the forest, 
H:l-e-~reaae+,;-e.f-~4e-fllii:HFJ-aH G -ffl i-aey 
lhe-f*6aaeH;-0f-H:le-5e&;-~ aH0-fl-Yef'Sr 
the ·H¥e-6~66*-eF-aeaa-&~~lf-e-F-ffi0-~Fe&Heb-lAeFe&fy 
the-gffiie; 
the goods, wares and merchandil1e 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bHls or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

~se now owned by the undersigned and ~:e now in the possession of ..... . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

20 

and ~:e free from any m01:tgage, lien, or charge thereon (except previous 
assignments to the Bank) and are the following all the rough or draw 30 
shaved spruce and fir pulpwood ........................................................ . 
··································································································· and are in the Lawrence flowage on New River stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ....................................................................................... . 

Dated at Fredericton, N. B. the ...... 14th ...... day of Mch ...... 19 ... 34 
(Sgd) Ewart C. Atkinson 

(Seal) 
N.B.-The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 4 Continued 
SCHEDULE A 

Date of Note I Promissor Endorser 

Jan. 24/34 E. C. Atkinson Own 
Feby 15/34 " " " 24/34 " " " Moh 14/34 " " " 

s G 2603 Gg 

I When Payable I 

Dmd I 
" I 
" 
" 

Amount 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 8 
for one 
or more 
Promissory 
Notes, 

$1000. 
500. 
500. 
500. Nos. 1 to 41 

--- - - inclusive
$2500. continued. 

No. 4. 
14thMarch, 
1934-con
tinued. 
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Exhibits. No. 5. 

Plaintiff' 
Document. 

20. 
Security 
under • 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 5. 
19th March, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN Co SIDERATION of an advance of Three thousand 00/100 .............. . 
...... dollars made by THE ROYAL BA K OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

I 
the-1*6dae~HgFi-e ~1t1:Ht-1 

the products of the forest, 
Rule out the ~p-i:eda-e~f-the-EJHaffj'-:•tt•-l-mifH:'; 
classes of pro- . 
ducts, etc.,not to the-pFttdaels ef-Hie-sea;-l1*es-11RJ-F1-¥eFSJ . 

be covered. l the-li~EHT-eF-dead-Stee~-eF-~l~e-1·m:tt:lttt4s-+l+ttf~ 

~gFffiBJ 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

J 
t-he-tH'6dt:1t*S-ef-agFieHl1ttfe, 

Rule out the the product of the forest, 
classes of pro- the·f*6d1:1EHs-ef-the-ttlffiFFJ~HHi-1DiHey 

duct, etc., Il~t H!,e-~FO£H:lets-Of-•ae-sea,·lH~HS-,Hi8:-~ 

cov:ercd by this l Hie-li¥e-&teelf-eF-flead-~e~eF-~He-1mtattet!:'-~l+eFf'O#'y 
as111gnmen t. .1. . 

ttte·gra-lRJ 
the goods, wares and merchandise 

~e now owned by the undersigned and ~:e now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 

10 

20 

and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved spruce and fir pulpwood ........................................................ . 

and are in the Lawrence flowage on New River stream in County of 
Charlote ...................................................................................... . 
situated or elsewhere ....................................................................... . 

Dated at Fredericton, N. B. the ... 19th ...... day ......... Mch ...... 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.-The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 5 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I I When Payable I 
Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 
Section 88 

Jan. 24/34 E. C. Atkinson Own Dmd $1000. for one 

Feby 15/34 " " " " 
500. or more 

24/34 " " " " 
500. Promissory 

Mch 14/34 500. Notes, 

" " " " Nos. 1 to 41 
19/34 " " " " 

500. inclusive-
continued. 

10 3000. No. 5. 
19th March, 
1934-con-
tinued. 

Og 2 



Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 6. 
24th April, 
1934. 
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No. 6. 

Form 303 'ecurity under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Three thousand 00/100 .............. . 
...... dollars made by THE ROYAL BA K OF CANADA to the undersigned, for 
which the aid Bank holds the following bills or notes : ....................... . 

Rule out the H+e-(*6!:li:teH>-6f-+he-ft1Jaffj'-attd-miaeJ 1 
t-ae-(}reth1e~s-t:1{-ttgF+e -t!+ai:e; 
the products of the forest, 

elasses of pro- . . 
dud ·, etc., not to +he-1-lf+->0+1€+~-e~-lH€-lif>fl;-laltes-a~a-f'We-FSJ 10 
l•c covered. l +H~-+i ¥€-S:-edi-t1F ·Q~cta· M-6el..-e F·+ ke-~F66 tHH:S-Hle F~ 

+he-gFaittT 
the goods, wares and merchandise 

mentioned below ~:r hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

The security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the the product of the forest, 

I 
Hie-f*eSl:le~-ef-ag,ieelHt~ 

clas es of pro- t-ae·f*68Hefs-ef-+he-ttl:ffiFFy-&R9-1Hiaey 

duct, etc., n~t +h-e-j:1Fe~-ef-+he-searl<+ltt1S-aa<l·m~FSJ 
cov:ercd by this l Hle-!i¥e-Stet*-eF-4ead-~eF-die-11F~tlaets- l~F~ 
a,:;signment. .i .. - . 

tttt'". g-F,HRJ 
the goods, wares and merchandise 

~:
0 now owned by the undersigned and ~:0 now in the possession of ........ . 

...... Ewart C. Atkinson ..•.................................................................. 

20 

and ~:r free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 
................................................................................................... 
and are in the Lawrence flowage on New River stream in County of 
Charlotte ...................................................................................... . 
situated or elsewhere ....................................................................... . 

Dated at Fredericton, N.B. the ... 24th ...... day of . .. April.. .... 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.-The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 



10 

No. 6 Continued 

Date of Note 

Bal. Jan. 24/34 
Feby 15 

,, 24 
Mch 14 

19 
Apl 24 
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SCHEDULE A 

Promissor Endorser 

E. C. Atkinson Own 

" " " 
" " " 
" " " 
" " " 
" " " 

Exhibits. 

Plaintiff's 

I When Payable 
Document. 

Amount 20. 
Security 
under 

Dmd $700. Section 88 

500. for one 
" or more 

" 
500. Promissory 

" 
500. Notes, 

" 
500. Nos. 1 to 41 

300. inclusive-
" continued. 

3000. 
No. 6. 

24th April, 
1934-con-
tinued. 



Exhibits. 

Plaintiff's 
Document . 

20. 
Security 
under · 
Section 88 
for one 
or more 
Promi son· 
Notes, · 
No.lto4-l 
inclusive
continued. 

0. 7. 
lst Mav 
1934 .. ' 
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No. 7. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Three thousand 00/100 .............. . 
...... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills nor notes : ....................... . 

Rule out the the proEltie~f-t.he-Etsa""""-:1ttfl·mitle I 
tae-f*&d1:iets-6~Re1:ilHue; 
the products of the forest. 

classes of pro- .. J r 
ducts, etc.,not to the-!c'F~~f-the-se9r-lakes-d"'ff-F~ 10 
be covered. l the-l•,;e-sl-ee-l.-e,-dead-*6ek-eF-the-i=ifeatt!*s-+l+eF~ 

~gffiiFtJ 
the goods, wares and merchandise 

mentioned below ai:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered bv this 
assignment. 

the-re~-ef-agEMHHHHey 
the products of the forest, 
tae-1*6~-ef-lhe-EtHaFFy-aaa-mifle,
the-pFe91:ieffi-ef-+he-sear-laket; &ea FWH~ 

the-li-¥e ~ -e,-ae&d-~k-eF-the -·1*etl1:1t-~;:i-lHeFeefr 
the-~ 
the goods, wares and merchandise 

~:e now owned by the undersigned and ~:e now in the possession of ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

20 

and 
1\:e free from any mortgage, lien, or charge thereon ( except previous 

assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte ...................................................................................... . 
situated or elsewhere ....................................................................... . 

Dated at Fredericton, N. B. the ... lst ...... day of ...... May ...... 19 ... 34 

N.B.- The bills or 
schedules annexed. 

(Sgd) Ewart C. Atkinson 
(Seal) 

notes and the property assigned may be set out in 
If the customer is an incorpora.te company the corporate 40 

seal must be affixed. 
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No. 7 Continued Exhibits. 

SCHEDULE A. 
Plaintiff's 

I \ When Payable I 
Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 

Bal. Jan. 24/34 E. C. Atlrinson Own Dmd $500. 
Section 88 
for one 

Feby 15/34 " " " " 
500. or more 

24/34 " " " " 
500. Promissory 

Mch 14/34 500. Notes, 
" " " " Nos. 1 to 41 

19/34 " " " " 
500. inclusive-

Apr 24/34 " " " " 300. continued. 
10 May 1/34 " " " " 

200. No. 7. 

I lst May, 

$3000. 1934-con-

I tinued. 



Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promi sory 
Notes, 
Nos. 1 to 4-1 
inclusive
continued. 

No. 8. 
19th May, 
1934. 

240 

No. 8. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Three thousand 00/100 ........... . 
......... dollars made by THE ROYAL BANK OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes : .................... . 

Rule out the 
classes of pro. 
ducts, etc., not to 
be covered. 

HHi-fH~dtte~~-ef-agr+etthttte; 
the products of the forest, 
Hi-e-rt=e&l:let5·0~fffe·fj-flaFFJ-af!a · ffiffi@r 
~He-J*6Stl~Hs-1:1t~H+t--~ea1· ffikes aAH -H¥ef'Sr 

Hele Ji¥e-t.HIBJt-1:1P-&~aa-s,e~lf-6-f-tffE'-~f6attete1-~he,eefy 
~lte-"fliHtr 
the ~oods, wares and merchandi11e 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof qr substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

~:c now owned by the undersigned and ~;~ now in the possession of. .... . 
. . . . . . . . . . . . Ewart C. Atkinson .............................................................. . 

10 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 

30 shaved spruce and fir pulpwood ........................................................ . 
··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ...................................................................................... . 

Dated at Fredericton, N. B. the ...... 19 ...... day of. ..... May ...... 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 8 Continued Exhibits. 

SCHEDULE A Plaintiff's 
Document. 

Date of Note 
I 

Promissor Endorser I When Payable I Amount 20. 
Security 
under 

Bal. Jan. 24/34 E. C. Atkinson Own · Dmd $300. Section 88 

Feby 15/34 500. for one 
" " " " 24/34 500. 

or more 

" " " " Promissory 
Mch 14/34 " " " " 

500. Notes, 
19/34 

" " " " 
500. Nos. l to 41 

Apr. 24/34 300. inclusive-
" " " " continued. 10 May 1/34 " " " " 

200. 
No. 8. 

19/34 " " " " 
200.00 19th May, 

1934-c.c71-
3£00.00 tinued. 

0 

as 
$3000. 

:i n 2503 JI II 
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Exhibits. No. 9. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 9. 
28th May, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Four thousand 00/100 .............. . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

I 
~-f*69\:tMS-6'-agFiel:ilflH'ei 
the products of the forest, 

R
1
ule ouft the the ~reduete ef the Et99-rry aed·RHfte, 

c asses o pro- . 
ducts, etc.,not to dt~Fttffi:HH,s-ef-HW!-sea1-l1HH~s--aaa-R¥erSy 
be covered. l the-li.Y~~-&1-0:ead-eteelf-er-Mie-~i'e6ti~HheFeef,. 

the graiey 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered by this 
assignment. 

HH!-:pre~-ef-agrieuluue, 
the products of the forest, 
Hle-f)F0SUets-ef-lae-~aFfy-aetl-mi-ae, 
the-~Feaueta-ef-the-seay-laife:; aed-~ 
the H¥e Sleelf-e,-deaa-s1:eeif-eE-the-tH'e~-\he,eefy 
~-~ 
the goods, wares and merchandise 

ai:e now owned by the undersigned and ~:e now in the possession of ..... . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 
··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ............................ -.......................................................... . 

Dated at Fredericton, N. B. the ... 28th ...... day of ...... May ...... 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate {() 

seal must be affixed. 



243 

No. 9 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I I When Payable I 
Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 

Bal. Jan 24/34 E. C. Atkinson Own Dmd $300. Section 88 
Feby 15/34 500. for one 

" " " " 
24/341 500. or more 

" " " " Promissory Mch 14/34 " " " " 500. Notes, 
19/34 

" " " " 
500. Nos. 1 to 41 

Apl 24/34 " " " " 
300. inclusive-

10 May 1/34 200. continued. 
" " " " 19 200. No. 9. 
" " " " 28th May, 28 
" " " " 

1000. 1934-con-
tinued. 

4000. 

H h 2 
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Exhibits. No. 10. 

Plaintiff's 
Document. 

20. 
S~curity 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No.10. 
2nd June, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Forty two hundred 00/100 ........... . 
. ........ dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

Hie-pFeeiJ.effi-af-agF-KH:HHHey 
the products of the forest , 
~~Fed1:t~-sf-~he-ftttaFFY-aRd-mi-eey 
•~J*edtte~ttt-HH•-sea;· J.al;.es aRa-ff.Ye,sy 

Hie li¥e-s•ee*-8F-Qeaa-s•eek-ef-~0-~F8!Hlet~-lhe,eefy 
lhe-gfffifi; 
the goods, wares and merchandi11e 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Rule out the 
cln.s,:es of pro
duct , etc., not 
covered by this 
assignment. 

lhe-fH'Se~-ef-ag-Fiett:ltmey 
the products of the forest , 
~ -1*81H!etB-ef-1he-EfttlHfY,-RRQ-ffiffi@y 
lhe-rFed~-ef-•he-sea-, lake~ &Rd-~ 
lhe-lwe ~ -a,-de!Kl-st-eek-ei:-.he-~faaa~·IHAe~ 

WMc'-~ 
the goods, wares and merchandise 

~:e now owned by the undersigned and ~:e now in the possession of ........ . 
. . . . . . . . . Ewart C. Atkinson .............................................................. . 

10 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ....................................... . ................ . 

··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or .............................. ................................................... . 
situated elsewhere .............................................. ........ .................... . 

Dated at Fredericton, N. B. the ... 2nd ......... day of ...... June ... 1934 .. . 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 10 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I I When Payable I 
Document. 

Date of Note Promissor Endorser Amount 
20. 

Security 
under 

Bal. Jan 24/34 E. C. Atkinson Own Dmd $300. Section 88 

Feby 15/34 " " " " 
500. for one 

24/34 500. or more 
" " " " Promissory 

Mch 14/34 " " " " 
500. Notes, 

19/34 " " " " 
500. Nos. 1 to 41 

Apl 24/34 " " " " 
300. inclusive-

10 May 1/34 " " " " 
200. continued. 

19/34 200. No. 10. 
" " " " 2nd June, 

28/34 " " " " 
1000. 1934-con-

June 2/34 " " " " 
200. tinued. 

4200.00 
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Exhibits. No. 11. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. ll. 
5th June, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Forty two hundred ... 00/100 ........ . 
.. ....... dollars made by THE ROYAL BANK OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes : .................... . 

Rule out the 
classes of pro. 
ducts, etc., not to 
be covered. 

~ ~ree1:1ets-of-agF+eQH~ 
the products of the forest, 
~rfflElYet-&·&f:-~-~-aetl-m~ 
~~reeYets ef4~-laff.es-&Rd-fi.¥e,ey 
~-H-¥e-8E6e*·OHiead-steelE-et=-Hle-~P0816eW-,e~ 
~gr.Hy 
the goods, wares and merchandive 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said Bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Rule out the 
clasees of pro
duct, etc., not 
covered by this 
assignment. 

~-fH'6H~-ef-agriea11~ 
the products of the forest, 
~-f*O~·of-lhe-tt9aFFJ-aRd-mHMJ 
Hie-~redaet6-of-f:he-sea;-lak-es aea-ffi'eJ'Sr 
Hie-liff ~-er-aeaa-~ek--or-Hie-j*8SlieHHAeFeef; 

l **'-~ 
the goods, wares and merchandise 

~:e now owned by the undersigned and :e now in the possession of ........ . 
. . . . . . . . . Ewart C. Atkinson ............................................................... . 

10 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ....................................................... .. 

··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ....................................................................................... . 

Dated at Fredericton, N. B. the ... 5th ............... day of June ...... 1934 

(Sgd)- Ewart C. Atkinson 
(Seal) 

N.B.- 'l'he bills or notes and the property assigned may be set out in 
3Chedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 11 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I When Payable 

Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 

Bal. Fe by 15 /34 E. C. Atkinson Own Dmd $ 50. Section 88 

24/34 500. for one 
" " " " Moh 14 500. or more 
" " " " Promissory 

19 " " " " 
500. Notee, 

Apr. 24 
" " " " 

300. Nos. 1 to 41 
May 1 " " " " 

200. inclusive-

10 19 200. continued. 
" " " " No. ll. 28 
" " " " 

1000. 5th June, 
June 2 

" " " " 
200. 1934-con-

5 
" " " " 

750. tinued. 

4200. 
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Exhibits. No. 12. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 8 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 12. 
8th June, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CoN IDERATION of an advance of Forty four hundred 00/100 ........ . 
. ..... dollars made by THE ROYAL BA K OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes: ..................•••...... 

I Hle-f*6d~f-agi=ie1:1IH:Hei 
the products of the forest, 

Rule out the tee proa~ts ef the ftYaff-¥-&Bd-miee classes of pro- · -.; . T 
ducts, etc.,not to Hl~red1:1ets ef-t-h€-sea1-lalies-attd--f'WeFSy 
be covered. l fBe-H-¥~~-8'-&e&a-~~-er-die-~feattl*S-HieFe&lj 

fBe-gt,HBJ 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered by this 
assignment. 

•h• p,ed1:ttta,-ef-ag,ieehttfeJ 
the products of the forest, 
fee·tJred1:10ts-ef-~~y-aed-miRt'-f 
H!e-~ree11el11-ef·•~rli+liffll-lHMi·ft-¥t:'~ 
tee llve Bteek er Ae&&-~9f-dte-fH'60tte-i::--fkt'F"6f, 

"*'·~ 
the goods, wares and merchandise 

•,; now owned by the undersigned and ~:c now in the possession of ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

20 

and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N.B. the ... 8th ......... day of .. _. ... June ...... 1934. 
(Sgd) Ewart C. Atkinson 

N.B.- The bil1s or 
schedules annexed. 

(Seal) 
notes and the property assigned may be set out in 
If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 12 Continued Exhibits. 

SCHEDULE A Plaintiff's 

When Payable I 
Document. 

Date of Note Promissor Endorser Amount 
20. 

Security 
under 

Bal.Feby15/34 E. C. Atkinson Own Dmd $ 50. Section 88 
24 500. for one 

" " " " Mch 14 500. or more 
" " " " Promissory 

19 
" " " " 

500. Notes, 
Apr 24 

" " " " 
300. Nos. 1 to 41 

May 1 
" " " " 

200. inclusive-

10 19 200. continued. 
" " " " 28 1000. No. 12. 
" " " " 8th June, 

June 2 
" " " " 

200. 1934-con-,.., 
750. tinued. D 

" " " " 8 
" " " " 

200. 

4400. 

2603 I i 
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Exhibits. No. 13. 

Plaintiff's Form 303 Security under Sec. 88 for one or more 
Document. 4-22 Promissory Notes 

20. 
Security 
under 
Section ' 
for one 
or more 
Promi. ory 
Notes, 
Nos. 1 to 41 
inclu ive
continued. 

No. 13. 
14th June, 
1934. 

IN CONSIDERATIO of an advance of Forty six hundred ... 00/100 ........ . 
. ..... dollars made by TnE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills nor notes : ....................... . 

mentioned below ai:e· hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

I 
Hie-~Feftl:l0H;-ef-agFi:et:tltme; 

Rule out the the products of the forest, 
classes of pro- ~e-~Faa1:1e•s-ef-HH~-tfl:laff y-aad-ffiifte; 
duct, etc., n~t tA-e-fH9EHffiHl-ef-•he-sea;-la~tts-aaa-FWeFSy 
cov:ered by this I Hie-!i¥e-steek-eF-4eae-?>~9F-tlte-l*eat:H*'HH-efeel°y 
.assignment. l 'L _ . . 

tttt< • gt=,HRJ 
the goods, wares and merchandise 

---¥£- now owned by the undersigned and ~:c now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 

lO 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fiT pulpwood ........................................................ . 
··································································································· 
and are in the Lawrence £1.owage on New River stream in County of 
Charlotte or elsewhere ...................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ... 14th ......... day of. .. June ... 19 ... 34 

N.B.- The bills or 
schedules annexed. 

(Sgd) Ewart C. Atkinson 
(Seal) 

notes and the property assigned may be set out in 
If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 13 Continued Exhibits. 

SCHEDULE A Plaintiff's 

When Payaele I 
Document. 

Date of Note Promissor ' Endorser Amount 
20. 

Security 
under 

Bal.Feby24/34 E. c. Atkjnson Own Dmd S 50. Section 88 
Mch 14 500. for one 

" " " " 19 500. or more 
" " " " Promissory Apr 24 
" " " " 300. Notes, 

May 1 
" " " " 

200. Nos. 1 to 41 
19 

" " " " 
200. inclusive-

JO 28 1000. continued. 
" " " " June 2 200. No. 13. 
" " " " 14th June, 5 " " " " 

750. 1934--con-
8 

" " " " 
200. tinued. 

14 " " " " 700. 
I 

4600. 

Ii 2 

. 
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Exhibits. No. 14. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
NoR. 1 to 41 
inclusive
continned. 

No. 14. 
14th June, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 .Promissory Notes 

IN CONSIDERATION of an advance of Forty eight hundred ... 00/100 ..... . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

I the-(*641:lecS-e!-agFie-ill'l:lft'; 
the products of the forest, 

Rlule ouft the the-fH'6ElaeH.-6f4he-ftaaff:Y-aA4-miae; 
c asses o pro- . 
ducts, etc., not to ~he-pFattt:HiH,-ef-!he-sea;-lakes-aea-Fw(:H'Sy 

be covered. l d+e-l•1re-stttek-0F-aeaEl-~ek-eF-~he-13FeaHets4hereef; 
l'he-gffiift; 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

'11he said 

I 
the-pFei:ltte1:s-ef-a~iett+HHe; 

Rule out the the products of the forest , 
clas>'es of pro- the-~FeEH:teH.-ef-1l+e-Eftt,Hf:Y-aHtl-miffey 

rluct, etc., not Hie·tHeal:let!i-ef-~ht! sea; lake,; aed-B.Y.efS; 
cov:ered by this I 1,J.te li1rt~ s!-eek-eF aeafl -s~eek-eF-tlie--1~Feal:lel-!HheFeef; 
assignment. I 1_ • 

fttt'- l'fatfl; 

. I... the 'goJds, wares and merchandise 

tt~e now owned by the undersigned and ___'.~:0 
- now in the possession of ........ . 

..... . Ewart C. Atkinson .................................................................... . 

10 

20 

and ~~:!:.__ free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved spruce and fir pulpwood ........................................................ . 

··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton ... the ... 14th ......... day of ...... June ... 1934 

N.B.- The bills or 
schedules annexed. 

(Sgd) Ewart C. Atkinson 
(Seal) 

notes Hnd the property assigned may be set out in 
If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 14 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I When Payable I 
Document. 

Date of Note Promissor Endorser Amount 
20. 

Security 

Dmd $ 50. 
under 

Bal.Feby15/34 E. C. Atkinson Own Section 88 
Mch 14 

" " " 
500. for one 

19 500. or more 
" " " Promissory Apr 24 
" " " 

300. 
Notes, 

May 1 " " " 
200. Nos. 1 to 41 

19 
" " " 

200. inclusive-

10 28 
" " " 

1000. continued. 

June 2 200. No. 14. 
" " " 5 750. 14th June, 

" " " 1934-con-
8 " " " 

200. tinued. 
14 " " " 

700. 
15 " " " 

200. 

4800. 
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Exhibits. No. 15. 

Plaintiff's 
Document. 

20. 
ecurity 

under 
ection 88 

for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 15. 
23rd June, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
I CONSIDERATION of an advance of Forty eight hundred ... 00/100 ..... . 

.. .... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

I 
the-1*aat:1ei:-s-ttl-ag~ie-1IHue-, 
the product of the forest, 

Rlule ouft the the proElt1e~~~ttt:1Hff;r-!HU!-m+AeJ 
c asses o pro- . 
ducts, etc.,not to tB@-VFttt:Hle+&-ef-Hi€-S(>Hr-+iHTeS-af:46-f~ 
be covered. l the-fo•e-st-eek-eF-aead-~el+-eMl:ie-pFeetffM:S4BeFeef, 

Hie-gFQi&y 
the goods, wares and merchandise 

mentioned below ~:0 hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered by this 
assignment. 

ffie-J*8EIQStS-ef-agfiet:I-HttF~ 
the product of the forest, 
ffie-()F6f*le~-ef-lBe-EJt:1,Hff-HHt!-+H ifler 
the-pFaat:1e~-ef-t-he-sea; lak-e,,. 1u1d F+H·F~ 
the-lwe Sffi~-eF-dead-si-eek--eF-dl e --i-weJt:1el-5-l AeFetHy 

lffie-~ 
the goods, wares and merchandise 

are d b th d · d d are . th . f -i5 -now owne y e un ers1gne an - is - now m e possession o ..... . 
. . . . . . Ewart C. Atkinson ................................................................ .. 

10 

20 

and ~:~free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ....................................................... .. 

and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ...... 23 ...... day of June ...... 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 15 Continued Exhibits. 

SCHEDULE A Plaintiff's 

When Payable I 
Document. 

Date of Note Promissor Endorser Amount 
No. 20. 

Security 
under 

Apr 24/34 E. C. Atkinson Own note Dmd $150. Section 88 

May 1/34 200. for one 
" " " " " 19 200. or more 

" " " " " Promissory 
28 

" " " " " 
1000. Notes, 

June 2 
" " " " " 

200. Nos. 1 to 41 
5 

" " " " " 
750. inclusive-

10 8 200. continued. 
" " " " " 14 700. No.15. 
" " " " " 23rd June, 

15 
" " " " " 

200. 1934-con-
23 " " " " " 

1200. tinued. 

4800. 
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Exhibits. No. 16. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 16. 
30th June, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CoNSIDERATIO of an advance of Five thousand ... 00/100 .............. . 

. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or· notes : .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

Hle-fl'ea-ae1'5-ef-agFietih~ 
the products of the forest, 
the-pl'ealiets·ef-•he·fttiaFFJ-aRd · ffiHteJ 
•he-f*edtlet-s-ef-ffie-sea;-lakes aAS-ffileFSJ 
ffie -li¥e-11leeli-eF-deaa-Stel:!~-e-f-tAe-t3Feai:letij·the,eefj 
tae-gFIHBJ 
the goods, wares and merchandi11e 

mentioned below ~:~ hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

fh.e-~aHet-s-ef-agi:i-e,ilu11e; 
the the products of the forest, 

tae-rF&fffiets-ef-lHe-EJHaFf;Y-ARfl-miBey 
Rule out 
classes of pro
duct, etc., not 
covered bv this 
assignment. 

H!e-1neaHets-ef-~ae-sea; -lakes QAQ · f't¥E'J'Sr 
H!e-lwe st-ee-lf-eF -aead-st-ee~-6-f-H!e-rFeetH!HHHeFeef., 

the-~ 
the goods, wares and merchandise 

~; now owned by the undersigned and ~:
0 

now in the possession· of ........ . 
...... Ewart C. Atkinson .............................................................. ... ... . 

10 

20 

and ~:0 free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ................................... ..................... . 

and are in the Lawrence flowage on New River stream in Charlotte 
County or elsewhere .................................................................... . .. . 
situated ............................................... . ........................................ . 

Dated at Fredericton, N. B. the ...... 30 ...... day of June ...... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The hills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 16 Continued Exhibits. 

SCHEDULE A Plaintiff's 
Document. 

Date of ote Promissor Endorser When Payable I Amount 20. 
Security 
under 

Apr. 24/34 E. C. Atkinson Own note Dmd $150. Section 88 
May 1/3-1 200. for one 

" " " " " 19/34 200. or more 
" " " " " Promissory 28/34 
" " " " " 

1000. Notes, 
June 2/34 

" " " " " 
200. Nos. 1 to 41 

5 
" " " " " 

750. inclusive-
10 8 200. continued. 

" " " " " No. 16. 14 
" " " " " 

700. 
30th June, 15 

" " " " " 
200. 1934-con-

23 
" " " " " 

1200. tinued. 
30 

" " " " " 
200. 

- ---- --
5000. 

:r; G 2603 K It 
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1<:xhibits. No. 17. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 
for one 
or more 
Promi ory 
Note, 
Nos. 1 to 41 
inclusive
continued. 

No. 17. 
4th Janu
ary, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Forty five hundred ... 00/100 ........ . 

. ..... dollars made by THE ROYAL BA K OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes: .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

Hle~06-6ff;·ef-agFie1:1lrn,e1 
the products of the forest, 
Hle-~Fe&He+s-ef-the-ftt:taFFJ-aetl-mi-tt~ 
•he-~ed+ie~ef-the-sear-w..es aae-ri .. ~ 
•ae H¥e-fi•eek-er-dead-s,eelf-ef-lli0-~Fefitteh-•i-ieF~fy 
\He-gfaiti, 
the goods, wares and merchandi11e 

mentioned below a;se hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered bv this 
as. ignmcnt. 

Hi-e-~&BHel,5-ef-agFH!t».HFt!; 
the product of the forest. 
t&e-~FtttIBeH;-ef-lff-e-EJH,Hfy-aHH-fflifi@r 
H-1e-~Fttd1:H~fs-ef-•he-!:,ea, lake,; ,u,tl Fi¥0f6r 
•l+e H¥t' !>ffie-k-eF Elead-s,eek-eF-die-1cwea1:H1l-!HAeFeef, 
IBt:'-~atR; 

L the goJds, wares and merchandise 

are d b th d . d d arc • th . f - is- now owne y e un ers1gne an - is- now m e possess10n o ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

20 

and a;se free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 
·································································· ································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N.B. the .. .4th ...... day of ...... Jany ... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 17 Continued 
SCHEDULE A Exhibits. 

I When Payable 

Plaintiff's 

Date of Note Promissor Endorser Amount Document. 

20. 

Bal. May 28/34\ E. c. Atkinson Own note Dmd. $550. 
Security 
under 

June 2 
" " " " " 

200. Section 88 

5 750. for one 
" " " " " 8 200. or more 
" " " " " Promissory 

14 
" " " " " 

700. Notes, 
15 " " " " " 

200. Nos. 1 to 41 
iO 23 

" " " " " 
1200. inclusive-

30 200. continued. 
" " " " " July 4 500. No. 17. 
" " " " " 4th Janu-

----- ary, 1934-
' 4500. I- continued. 

Kk 2 
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Exhibits. No. 18. 

Plaintiff"s 
Document. 

20. 
ecurity 

under 
, ection 8 
for one 
or more 
Promis ory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 18. 
5th July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Five thousand ... 00/100 ........... . 

. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

I 
fB0-j*e9-l:l-eb·6f·agF***flt:H't!y 
the products of the forest, 

Rule out the t-he-rFeGtteiS·af-i-lte-fJ-t.H:lF'7-,U+G·ffitRey 
classes of pro- . . 
ducts, Ptc., not to •!te-tiHH:l-1!eHH1f-£:he-sea.,.-Ja.kes a1-+Ei-H .. eF5r 
be covered. I 1-lie '•¥e ...;,Hleli--eF-Eiead-sl-6eif·ttf·~he · j+rttttHeb-1-HeFettfy 

l tl-te-"-Fitlfir 
the ~oods, wares and merchandi;ie 

mentioned below ai:r hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

j ~~rf'edt:tet-s-ef-ag,tealia-Fey 
Rule out the the products of the forest, 
rlasses of pro- t-he·r=Heaae~s-ef-the~affy-afH:l-mmey 
cl uct, etc.' n~t ~ht-· ,~FeaaetS-ef-1-he-sea;-litktt!HlflG·-FWeFS.,. 
rov:ercd by tlus t-he-!i¥e-st:i=.ek-er-~eati-,ffieif-0F-t:lte-1*dtl tte+>'-ll+eF"8f., 
assignment. l . L . 

tttP ·gFclfRJ 

the goods, wares and merchandise 

ai:r now owned by the undersigned and ~:r now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 

!O 

20 

and ai:r free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 
······················································································· ············ 
and are in the Lawrence flowage on New River stream in the County of 
Charlotte ..... ... .............................................................................. . 
situated and elsewhere .................................................................... . 

Dated at Fredericton, N. B. the ............ 5th ... day of July ......... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 18 Continued Exhibits. 

SCHEDULE A 
Plaintiff's 

When Payable / 

Document. 
Date of Note Promissor Endorser Amount 

20. 
Security 
under 

Bal. May 28/34 E. c. Atkinson Own Note Dmd $550. Section 88 
June 2 

" " " " " 200. for one 
5 750. or more 

" " " " " Promissory 8 
" " " " " 200. Notes, 14 " " " " " 

700. Nos. 1 to 41 
15 " " " " " 200. inclusive-

10 23 1200. continued. 
" " " " " 30 200. No. 18. 
" " " " " 5th July, July 4 " " " " " 500. 

1934-con-5 " " " " " 500. tinued. 

5000. 
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Exhibits. No. 19. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 19. 
9th July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 · Promissory Notes 

IN CONSIDERATION of an advance of Forty eight hundred ... 00/100 ..... . 
.. ....... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

Hie-f*6&H-eFs-ef-agriook'l:H'ey 
the products of the fore t, 
tae-pFeSl:lffi!,·94-'.-~he-f)'Ha-Ft=y-aRG · ffi •Her 
lBe-f*0&H-eH;-ef-HH!-sea.,--la+.-es aRa -ri-,eFSr 
Hie H¥e-1nee*-e,-.Elead-steek--tH-Hle-1Hel:!Heh-•i-ieFee~ 
~he-gi:aiey 
the goods, wares and merchandi;;e 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

I 
H10-1*9G1:tel:S-ef-agFt0ttfH:lfer 

Rule out the the products of the fore,;t, 
classes of pro- H+e·f*0Eltte•!;-ef-~lte-ttttaFFy-ai:u!-1Hiaer 

duct, etc., not FHe•fJF61HH:H·~-ef-•he-Sell;·+a4ttS-:lflG·Ft-¥€FSJ 
cov:ered by this I t-Be-!i¥e-sttteff-tH-4ecE!-~t-eek--tH-!-lte-1m:tci1:H*~-,~F.-ttfJ 
:u,~1gnment. I .L . 

tttf>· gt'iHITJ 

L the goods, wares an<l merchandise 

~:
0 

now owned by the undersigned and ~:
1
' now in the possession of ........ . 

. .. . . . Ewart C. Atkinson ................................................ .................. . 

10 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

············································ .................... ··································· · 
and are in the Lawrence fl.owage on New River Stream in the County of 
Charlotte ......................................................... ................. ........... . 
situated and elsewhere .................................................................... . 

Dated at Fredericton, N. B. the ......... 9th ......... day of.. .July ...... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 19 Continued Exhibits. 
SCHEDULE A 

Plaintiff's 

When Payable I Document. 
Date of Note Promissor Endorser Amount 

20. 
Security 

Bal. May 28/34 E . c. Atkinson Own note Dmd $ 50. under 

J une 2 200. Section 88 
" " " " " for one 

5 " " " " " 750. or more 
8 

" " " " " 200. Promissory 
14 

" " " " " 700. Notes, 

15 200. Nos. 1 to 41 
" " " " " inclusive-10 23 
" " " " " 1200. continued. 

30 
" " " " " 

200. No. 19. 
J uly 4 

" " " " " 500. 9th July, 
5 " " " " " 500. 1934-con-
9 300. tinued. 

" " " " " 

4800. 
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Exhibits. No. 20. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Note, 
Nos. 1 to 41 
inclusive
continued. 

No. 20. 
12th July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Five thousand ... 00/100 ........... . 
.. ...... :dollars ~ade by THE ROYAL BA K OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes: ...................... .. 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

the flPO~-ef-agF-iea+H:lf'er 
the products of the forest, 

t-he-J*e!Hf~-~Hie-fj-HQff:f-aREi--mi-Re; 
~JH'Oa-aets-&f-tae-searl-ates aHa -fi-~f:H!:i, 

Hle-H-¥e-e£eelt-oF-deaa-s£eek-0r-Hie-rFeatleb-•Aefe&f, 
t,h.e....ufffiBJ 

the ~oods, wares and mercbandi~e 

mentioned below -·~:<· hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

I 
l-he-fH'&dl:leffi-&f-ag-AealitHe; 

Rule out the the products of the forest, 
classes of pro- Hle·-J*&Gl:leffi·Of-~he4HafFJ-aH&-a+i-Re; 
duct, etc., n~t Hl-e·flfOGl:lel:s-ef-•h~a;-lr1litts-aee-fWefSy 
cov:ered by this l tae-H¥e-Steek-ef-+lea4-~ef-l:ee-!*ttaaets-£lteFeeiy 
assignment. t1- . 

tte·gt:aiSJ 
the goods, wares and merchandise 

~ now owned by the undersigned and ~:':...... now in the possession of. ..... 
JS 

Ewart C Atkinson .................................................................. . 

\0 

20 

~~d.~ fre~ from any mortgage, lien, or charge thereon ( except previous 

assign;ents to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

~;;a··~;~· ·i~ ··ii;~· i-~~~~ ~~ · ii~;~g~ · ·~;; · N ~~: ii~~; ·si;~~~ · i~ · th~ · c~~;;t;; ·~r 
Charlotte and ................................................................................ . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the ... 12th ......... day of ... July ......... 1934. 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 20 Continued Exhibits. 

SCHEDULE A Plaintiff's 
Document. 

Date of Note Promissor Endorser When Payable / Amount 20. 
Security 
under 

Bal. May 28/34 E. C. Atkinson Own note Dmd $ 50. Section 88 

June 2 200. for one 

" " " " " or more 
5 " " " " " 

750. Promissory 
8 " " " " " 

200. Notes, 
14 " " " " " 

700. Nos. I to 41 

15 200. inclusive-
" " " " " continued. 10 23 1200. 
" " " " " No. 20. 

30 " " " " " 
200. 12th July, 

July 4 " " " " " 500. 1934-con-
5 

" " " " " 500. tinued. 

9 " " " " " 300. 
12 " " " " " 200. 

------

5000. 

"' G 2603 LJ 
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Exhibits. No. 21. 

Plaintiff's 
Document. 

No. 20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. I to 41 
inclusive
continued. 

No. 21. 
17th July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Six thousand ... 00/100 .............. . 

. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

I 
the-f*es0e~f-agFie1-1Jt0Fe; 
the products of t he forest. 

R
1
ule ouft the tae-i*6Ela-ets ef the-Ep1aff¥-att4-m+ae; 

c asses o pro- ~ . 
ducts, etc.,not to ~ht!-pfttGae~F-the-se11,-lakes-aR&-f~ 10 

be covered. l du~-!•1re-steelf-6f-aeafi-~ee 4-eF-~l-ie-i,-FeEiatH:s4efeefy 
the graie; 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Hi-e-f*68~-ef-agriettlimiey 
Rule out the the products of the forest. 
cl&ases of pro- ~-jH'6~-ef-tee-,aany-Qfta-mifMIJ 
duct, etc., not ~e-,f66~-ef4e-seay-l&*eS aea-~ 
covered by this Hi-e-lwe ~-e•-aeaa-l*eeir-6f-~e-jH'6atteH;-the,eef, 
assignment. ~e-~ 

the goods, wares and merchandise 

~:e now owned by the undersigned and ai:e now in the possession of .. . ..... . 
. ..... Ewart C. Atkinson ...................................................... . ....... . ... . 
and :e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ..................................... . .............. ..... . 

and are in the Lawrence flowage on New River Stream in the County of 
Charlotte and .................. . ....................... ... ..... ... . ........ ..... ..... .. .... . . . 
situated elsewhere .............................. . ................... . ........ .... . .......... . 

Dated at Fredericton, N. B. the ...... 17th ......... day of _July ...... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.-The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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Exhibits. 

No. 21 Continued Plaintiff's 
SCHEDULE A Document. 

I When Payable I 
20. 

Date of Note Promissor Endorser Amount Security 
under 
Section 88 

Bal. May 28/34 E. C. Atkinson Own note Dmd $ 50. for one 

June 2 200. 
or more 

" " " " " Promissory 
5 " " " " " 

750. Notes, 
8 " " " " " 

200. Nos. 1 to 41 

14 700. inclusive-
" " " " " continued. 15 
" " " " " 

200. No. 21. 
10 23 

" " " " " 
1200. 17th July, 

30 " " " " " 
200. 1934-con-

July 4 
" " " " " 

500. tinued. 
5 " " " " " 

500. 
9 " " " " " 300. 

12 " " " " " 200. 
17 

" " " " " 1000. . 
6000. 

Ll2 
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Exhibits. No. 22. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 22. 
24th July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Seven thousand ... 00/100 ........ . 
. ........ dollars made by THE ROYAL BANK OF CANADA to the undersigned, 
for which the said Bank holds the following Bills or notes : .................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

the proaHeffi-E»-agReQHUi'ey 
the products of the forest, 
~~Ye-Hl-&4he-~affy-aea·fHHteJ 
Hte-JH'&a-HeHt-af-4e-sea;-~ aea-ff¥~ 
Hie-l+¥tHn~-6f-9eaa-steek-&F-~-~,eENtet11-t~ 
~gt:ai&, 
the goods, wares and merchandi11e 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

The security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered by this 
assignment. 

Wte-p,ad1,u1t.1s-ef ag,iel:llHtfe; 
the products of the forest, 
*Ae-p,adaets-af-~e~ffy-aaa-miae; 
~-f*9QQ0H1-ef-•he-sear·lrt4tts-aea-R-¥efSy 
tae li'fe staek-eHlea4-~aF-the-f*8HlietS-Hlef't!9fy 
~e-g,aiey 
the goods, wares and merchandise 

a~e now owned by the undersigned and ai:e now in the possession of . ." ...... . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

20 

and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte and ................................................................................ . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the ...... 24th ......... day of July ...... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 22 Continued Exhibits. 

SCHEDULE A Plaintiff's 
Document. 

Date of Note Promissor Endorser I When Payable \ Amount 20. 
Security 
under 

May 28/34 E. C. Atkinson Own note Dmd $ 50. Section 88 

June 2 200. for one 
" " " " " 5 750. or more 
" " " " " Promissory 

8 
" " " " " 

200. Notes, 
14 

" " " " " 
700. Nos. 1 to 41 

15 200. inclusive-
" " " " " continued. 10 23 
" " " " " 

1200. 
No. 22. 30 " " " " " 200. 24th J uly, 

J uly 4 " " " " " 
500. 1934-con-

5 " " " " " 
500. tinued. 

9 " " " " " 300. 
12 

" " " " " 200. 
17 

" " " " " 1000 
24 

" " " " " 
1000. 

7000. 
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Exhibits. No. 23. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 8 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 23. 
28th July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight thousand ... 00/100 ........... . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

r
the prod~-ef-ag,iesltHre, 
the product of the forest, 

Rule out the .1. _ .l _r , 1__ ,] • 

I f -f*6ttt:tef6-ttt-~-¥arry-aett·m~ c asses o pro.

1 
. 

ducts, et c., not to •h€-(*efH:l.et&-ef-t:he-s.ea;-J.a.l..es -aed-F+"ref6' 
he covered. t:he H¥e-5~01*-eF-dead-s•eelf-9-f-Hle-~f0fffieb-l:heEeef.y 

~ -'"f-.'H-&J 
the ~oods, wares and merchandi11e 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

I 
t-he-1~f6d~-ef-a~1:H+aF91 

Rule out the the product s of the forest, 
classes of pro- dw-1He~-ttf-1l:+€-EfHlHfy-~tl-H1+ee, 
duct , etc., not l-he-)'+Fttd!:!€-tS-ef-+htH,eH; lal;,es 1u1d-f-W~ 
cov:ered by this I l-he !~ ~e-1.--er de!Ml-s~elf-0f-the-1*ea~eh-~hereefy 
as. 1gnment. I 1_ • 

htt:.'-~ 

l the goods , wares and m erchandise 

~e now owned by the undersigned and ~e now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 
and~ free from any mortgage, lien, or charge thereon ( except previous 

IS 

10 

20 

assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

and are in the Lawrence flowage on New River Stream in the County of 
Charlotte and ................................................................................ . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the ... 28th ...... day of ...... July ... 19 ... 34 
(Sgd) Ewart C. Atkinson 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 23 Continued Exhibits. 

SCHEDULE A Plaintiff's 
Document. 

Date of Note Promissor Endorser I When Payable I Amount 20. 
Security 
under 

May 28/34 E. C. Atkinson Own note Dmd $ 50. Section 88 
for one June 2 

" " " " " 200. or more 5 
" " " " " 750. Promissory 

8 
" " " " " 200. Notes, 

14 700. Nos. 1 to 41 
" " " " " 15 200. inclusive-
" " " " " continued. 

10 23 
" " " " " 1200. No. 23. 30 
" " " " " 200. 28th July , 

July 4 
" " " " " 500. 1934-con-

5 500. tinued. 
" " " " " 9 
" " " " " 300. 

12 
" " " " " 200. 

17 
" " " " " 1000. 

24 
" " " " " 1000. 

28 
" " " " " 1000. 

8000. 
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Exhibits. No. 24. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 24. 
2nd August, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Seven thousand, five hundred 00/xx 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes: ....................... . 

Rule out the 
classes of pro
ducts, etc., not to 
he covered. 

Hteff6Eh:tt%-ef-agrieal•a,ey 
the products of the forest, 
~ftFe&ttffi!i·&t-H'le-ft"Hai=Fy-aREl-mi-ftey 
•he-J*ed-He1-&-ef-H'le-sea1-~ aHtl -H .. eFSt 
Hte h-Y-e-@! eeli-eF-aeaa-sH~elt-ttf-t:Ae-1He!itieh-~HeF~fy 
t:l+tH~fffif!J 
the goods, wares and merchandi;ie 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

I 
Hte-ftF6aliffi6-ef-agFiesl ~1uey 

Rule out the the products of the forest, 
classes of pro- t:A@·jH'6&1:l0H,-ef-Hte-tttlaffY-aRa-rHi-ftey 
duct, etc., n~t tae-pF6al:l0Hi-ef-•ae-searlrtlittS-!Hi&·F+-Y-efSJ 
cov:ered bty this l ~¥e-&t:ee~-er-4ea4-~elreF-elie-11fdtit:tets-•l+e•eefy aRs1gnmen . . 1. • 

tttf"·~iRJ 

the goods, wares and merchandise 

are d b h d • d d are • th . f - is- now owne y t e un ers1gne an is now m e possession o ........ . 
...... Ewart C. Atkinson .................................................................... . 

10 

20 

and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood......................................................... · 

and are in the Lawrence flowage on New River Stream in the County of 
Charlotte and ................................................................................ . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the ...... 2nd ...... day of. ..... Aug ....... 1934 
(Sgd) Ewart C. Atkinson 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 24 Continued 
SCHEDULE A 

Date of Note I Promissor Endorser I When Payable I 

June 14 E. C. Atkinson Own note I Dern. 
15 
23 
30 

July 4 
5 
9 

12 
17 
24 
28 

Aug. 2 

" G 2603 Mm 

Amount 

400. 
200. 

1200. 
200. 
500. 
500. 
300. 
200. 

1000. 
1000. 
1000. 
1000. 

7500. 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. I to 41 
inclusive
continued. 

No. 24. 
2nd August, 
1934-con
tinued. 
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Exhibits. No. 25. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 25. 
4th August, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Eight thousand ... 00 ................. . 

. ..... dollars made by THE ROYAL BANK OF CAN ADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

Hie-prea~-ef-agriea-J.H:l·F~ 
the products of the forest , 
Hle-f*6at:1(W;-ef'.-1--he-¥aFFy-aea-mi-Rey 
Hi-e-f*0atl-el-6-ef~the-sea;-J.al..es . aaa-:i:w0FSJ 

tae lwe-il~eelt-eF-aeaa-s~eit-er-Hi0-fH'60~ti-~hefe6f, 
~-Ufi:HBJ 
the ~oods, wares and merchandi11e 

mentioned below ai:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered by this 
assignment. 

~-f*68~-ef-agri-e~HH:lf€; 
the products of the forest , 
~-'l*e~~-ef-1he-~t:1,HFY-,Hitl-mieey 
Hie-1:nea~-ef-~he-sea; lake~ aeJ FH'-ef&f 

ffie -lwe ~~-el' -Eleaa-s~elt-er-HH:! --,~F08Hel-!HRei:eef., 

I 4e-~ 
l the goods, wares and merchandise 

~:e now owned by the undersigned and ~~c now in the possession of ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

2-0 

and ai:e free from any mortage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved spruce and fir pulpwood ........................................................ . 
................................................................................................... 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte and ................................................................................ . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the .. .4th ...... day of ...... Aug ....... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 25 Continued 
SCHEDULE A 

Date of Note I Promissor Endorser 

June 14 1934 
15 

E. C. Atkinson Own note 

23 
30 

July 4 
5 

10 9 
12 
17 
24 
28 

Aug. 2 
6 

Mmll 

I When Payable I 

Dern. 

Amount 

400. 
200. 

1200. 
200. 
500. 
500. 
300. 
200. 

1000. 
1000. 
1000. 
1000. 

500. 

8000. 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
incluaive
continued. 

No. 25. 
4th August, 
193~on
tinued. 
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Exhibits. No. 26. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. I to 41 
inclusive
continued. 

No. 26. 
13thAugust, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN Co SIDERATION of an advance of Eight thousand and five 00/ ........ . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes: .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

~-f*6Ei~-ef-agFie11l111re, 
the products of the fore-,t. 

t-he-f*941:1~-&f-Hle-ft+H:lFF~-aRd-miaey 
•ee-fH't)~ttf°-ffit'-~-~ &RQ- ~ 

the mie--e•90*-eHleaa-s•eeJ..-tH-Hte-fJFeG~-lhe,eef; 
the-g™By 
the goods, wares and merchandi11e 

mentioned below ai:0 
hereby assigned to the said Bank as security for the 

payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

Rule out the the products of the fore ,-t . 

I 
fhe-p,e~-ef-agf'ietmtifer 

classes of pro- ~i*e~-ef-1htHtY,my-;o:1J-miaey 
duct, etc. , n~t lhe-~FeEiaets-ef4ht!-&e!h lake,- i+Hft Fi¥eFSy 

cov:ered by thu, l ~e-lwe ~ -eP-Eie1t0-1,11-eek-er-i-l-.t- 1-1Ft1ttlH-•0 ,-d:ief€0f, 
assignment. .L.. . 

tttt:'-~ 

the goods, wares and merchandise 

a~e now owned by the undersigned and at now in the possession of ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

and a~e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved spruce and fir pulpwood ........................................................ . 
.................................................................................................... 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte and ................................................................................ . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the ...... 13th ...... day of ...... Aug ...... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 4-0 

seal must be affixed. 



No. 26 Continued 

Date of Note I 

1934 
June 15 

23 
30 

July 4 
5 
9 

12 
17 
24 
28 

Aug. 2 
6 

13 

277 

SCHEDULE A 

Promissor Endor er When Payable I Amount 

105. 
1200. 
200. 
500. 
500. 
300. 
200. 

1000. 
1000. 
1000. 
1000. 

500. 
500. 

8005. 

Exhibits . 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 26. 
13thAugust, 
1934---cun
tinued. 
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Exhibits. No. 27. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 27. 
24thAugust, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Eight thousand and five 00/100 ... 

. ........ dollars made by THE ROYAL BANK OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes : .................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

Hie-prea~-ef-agr-ieaktHeJ 
the products of the forest, 
~fn'60:l:let,6-~tHe·ftl:Hll'fJ-aBG ·fBi9er 
t-lte-~eEkle~ef-HH!-sea;·lalfes-aea-fweFSy 
ffie lf¥e-lH0elf-&F-aeaa-s•eelf-er-ffie-j3F&~-~ae,eefy 
~-gfl:Hi'I; 
the goods, wares and merchandiie 

mentioned below ~:0 hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

10 

r ffie-pf&tltte1:S-t1f-agrie1:1+HH0j 20 
Rule out the I the products of the forest, 
cla,;ses of pro- I the-pFttS*':c'H;-ef-1he Efl:tlHfy-aHt:l-mi-eer 
duct, etc., not~ me-13Ft1attel:s-ef-~Rt' ~a, +aHce,; aHtt f+-'refS; 

covered by this I the-liHi !:i~eek-eF £:le,.fi -s,eek--6f-Hl~ --1:H'ei-l1:1t45-,ReFeef; 
assignment. I fl:te-grai-s; 

L the goods, wares a,nd merchandise 

are d b h d . d d arr . th . f 
-is - now owne y t e un ers1gne an 1 s-- now m e possess10n o ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 
and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ........................................................ . 

····························································································· ..... . 
and are in the Lawrence fl.owage on New River Stream in the County of 
Charlotte ...................................................................................... . 
situated and elsewhere .................................................................... . 

Dated at Fredericton, N. B. the ...... 24th ...... day of ...... Aug. 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate iO 

seal must be affixed. 
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No. 27 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I I When Payable I 
Document. 

Date of Note Promissor Endorser Amount 
20. 

Security 
under 

1934 Section 88 
Bal. June 23 E. C. Atkinson Dmd. $805. for one 

30 200. or more 
" " July 4 500. Promissory 
" " Notes, 

5 
" " 

500. Nos. 1 to 41 
9 

" " 300. inclusive-
10 12 200. continued. 

" " 17 1000. No. 27. 
" " 24 1000. 24thAugust, 
" " 193~on-

28 
" " 

1000. tinued. 
Aug. 2 " " 

1000. 
6 " " 500. 

13 
" " 500. 

24 
" " 

500. 

8005. 
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Exhibits. No. 28. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 4-1 
inclusive
continued. 

No. 28. 
29thAugust, 
1934. 

Form 303 'ecurity under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight thousand & five 00/100 ..... . 
.. ....... dollars made by THE ROYAL BA K OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes : ..................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

the 13,eduets ef-agrieshure, 
the product~ of the forest, 
~f*69ttel'S-el'.-.he-~ry-aed · mifter 
Hie-preduets ttf-HHH,e&J·~ a++S-FWeFSJ 
M'le -lffe~~eek-e,-aead-steelHtf-~-pFtHlaeh-lhel'eefy 
~gfaie, 
the goods, wares and merchandi,;e 

mentioned below ";:•· hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the proYisions of the said Act. 

The said 

M'le-~d~-ef-agl'ieiHHHey 
Rule out the the products of the forest. 
classes of pro- ~-f1F8duets-ef-1h€-ttaaHy-a0a-mf.eey 
duct, etc., not tlle-pFe6Yi!t6-eHBe-sea;-l~ &Ra-mef&J 
covered by this Hie-lwe ~-e,-ae&d-steek--er-Hle-1*9eae4-iHhe,eef:, 
assignment. me-~ 

the goods, wares and merchandise 

a;:0 

now owned by the undersigned and ~:e now in the possession of ..... . 
. . . . . . Ewart '. Atkinson .................................................................... . 

10 

20 

and ~:r free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
spruce and fir pulpwood ................................................................. .. 

··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte ...................................................................................... . 
situated and elsewhere .................................................................... . 

Dated at Fredericton, N. B. the ...... 29th ......... day of ...... Aug. 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 28 Continued Exhibits. 

SCHEDL'LE A 
Plaintiff's 

I When Payable I 
Document. 

Date of Note Promis~or Endorser Amount 
20. 

Bal.June 23/341 

Security 
under 

E. C. Atkinson Dmd 8305. 'ection 88 
30 

" " " 
:200. for one 

July 4 500. or more 
" " " Promissory 5 
" " " 

500. 
Note\ 9 " " " 

300. Nos. 1 to 41 
12 

" " " 
200. inclusive-

10 17 " " " 
1000. continued. 

24 
" " " 

1000. 
28 1000. TO. 28. 

" " " 29thAugust, Aug. ') 1000 . ..., 
" " " 1934-con-

6 
" " " 

500. tinued. 
13 

" " " 
500. 

24 
" " " 

500. 
29 

" " " 500. 

8005. 

:i: G 2603 Nn 
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Exhibits. No. 29. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. l to 41 
inclusive
continued. 

No. 29. 
3lst July, 
1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN Co SIDERATION of an advance of Eight thousand and five 00/100 ... 
. ........ dollars made by THE ROYAL BA K OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes: . : .................. . 

r 4e-~F6H\fecs-1:1i-agt-i-e , htH~ 

I the products of the forest, 
Rule out the ~ f,he-~t=eElt1e~s-ef-+he-ftliRff;r-atttl-m-•eeT 
classes of pro- . . 
ducts, etc., not to ~ee-1~Ft-tEIBeH,-ef-ih€-se.i,-laies-al'ltl-Fwei:s; 10 
be covered. l 1:he-ll¥e-s~el.-eF-EieaEl-st:eek-eF-~l-ie-~Feaa~s-4er~ 

~he-gFalR; 
the goods, wares and merchandise 

mentioned below ~:
0 

hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

I ~l,t!-!+Fed1:ters-~f-a1;Fle1:tlH:1+-e, 
Ruic out the the products of the forest, 
classes of pro- tcl-ie--rFeEll*els-ef-~l-le-tp-uuFy-asd-1+.mer 
duct, etc., n~t Htt>-1:1FeaHe1:~-ef-~he-se<1rlH#11s-!i-AEl-FWeF5I 
cov:ered by this I HHHi-v-e-sffiek-eF-~eaEl-,ffiek-eF-1:l-te-1*eaaets-~lieF~f°y 
assignment. l 'L . 

tttf> gF,HR; 

the goods, wares and merchandise 

arr d b th d . d d are . th . f 
~ now owne y e un ers1gne an - is - now m e possess10n o ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

20 

and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved spruce and fir pulpwood ....................................................... .. 

··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte ...................................................................................... . 
situated elsewhere .......................................................................... . 

Dated at Fredericton, N. B. the ...... 3lst ...... day of ... July ......... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 



283 

No. 29 Continued Exhibits. 
CHEDULE A 

Plaintiff's 

I When Payable 
Document. 

Date of ote Promissor Endorser Amount 
20. 

I 
Security 

E. c. Atkinson 
under Bal.June 30 34 Dmd s 5. ection 

July 4 
" " " 

500. for one 
5 500. or more 

" " " 9 
" 300. Promissory 

" " Notes, 12 
" " " 200. Nos. 1 to 41 17 
" " " 

1000. inclusive-
10 24 

" " " 1000. contirwed. 
28 

" " 1000. No. 29. 
" Aug. 2 

" " 1000. 3lst July, 
" 1934-con-6 

" " " 500. tinued. 13 
" " " 500. 

24 
" " " 500. 

29 
" " " 500. 

31 
" " " 500. 

8005. 
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Exhibits. No. 30. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 30. 
llth Sept
ember, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight thousand and five 00/100 ... 
. ........ dollars made by THE ROYAL BANK OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes : .................... . 

Rule out the 
classes of pro
ducts, Ptc., not to 
be covered. 

t:he-1~Fe0H-eb-ttf-ag.-iBttht:H'~ 
the products of the fore t, 
Hte-~FeEl1:1ets-ef..,he-fttHHf'J-aA0--+RiRey 
~he-ttt=e~~et:.tht--sear · J.ak.s aH a-fi.,:ef8; 
t:he li¥e~teek-e,-deaEi-sHlek-1-1 F-llie-JHeE,h:ieb-tReFeefy 
tQe- Ufffifi-J 

the ~oods, war.;s and rnerchaodiMi 

mentioned below ~:c hereby assigned to the said Bank as security for the 
payment of the said Bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

I 
t:he-1:u:eal:leH>-ef-agFiealHHer 

Rule out the the products of the forest , 
classes of pro- llie--J*64ae~s-eF-t:he-ttaaFfy-aad-rBffi~ 
duct, etc., n~t the-pFeaaetS-ef-~he-sear-lak11s-:Hi0:·f'WeFSy 
cov:ercd by this I the-!i¥e-steelf-eF-4eae-~ffiek...eF-t:lie-1*&EitH~ts-~het:ee'1 
a s1gnmcnt. l 1_ • - ~ttP·gFaiar 

the goods, wares and merchandise 

~i;- now owned by the undersigned and ai:c now in the possession of ..... . 
. . . . . . Ewart C. Atkinson .................................................................... . 
and a_r.0 free from any mortgage, lien, or charge thereon ( except previous 

1, 

10 

20 

assignments to the Bank) and are the following all the rough or drawn 30 

shaved or sap peeled spruce and fir pulpwood ...................................... . 

··································································································· 
and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere ..................................................................... . 
situated ....................................................................................... . 

Dated at Fredericton, N. B. the ...... llth ......... day of Sept ....... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 30 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I 
I When Payable I 

Document. 

Date of Note Promissor Endor er Amount 
20. 

Security 
under 

July 4/34 E. C. Atkinson Demand 15. Section 88 

5/34 500. for one 
" " " " 9/34 300. or more 
" " " " Promissory 

" 12/34 " " " 
200. Notes, 

" 
17/34 " " " 

1,000. Nos. 1 to 41 

" 
24/34 " " " 

1,000. inclusive-

10 28/34 1,000. continued. 
" " " " No. 30. Aug. 2/34 " " " 

1,000. 
llth Sept-

" 4/34 " " " 
500. ember, 1934 

" 
13/34 " " " 500. - continued. 

" 
24/34 " " " 

500. 

" 
29/34 " " " 

500. 

" 
31/34 " " " 

500. 
Sept. 11/34 " " " 490. 

8,005 
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Exhibits. No. 31. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 31. 
14th Sept
ember, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ............ 00/100 .. . 
. ........ dollars made by THE ROYAL BANK OF CANADA to the undersigned, 
for which the said Bank holds the following bills or notes : .................... . 

I 
*1le-~a1:teHrt1Hgfie 1haf~ 
the products of the forest , 

Rule out the the J3rnElae1-s-ef--the-Efl:IB."--&aff-ffi+Ae classes of pro- , · -.; . ; 
ducts, etc.,not to dte-pFttd-HeiS-e~-IBe-sea,-l'*es-c1!'ltl-FwefS; 
be covered. l tBe-!t¥e~-6f-aeaa-'*6ek-eF-flie-rFt:l6tl~S-HH:tFet:lfJ

the grnie; 
the goods, wares and merchandise 

mentioned below ~:r hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the 
classes of pro
duct, etc., not 
covered bv this 
assignment. 

4e-13i:e!ltlel-S-t:Jf-a5fiel*liaFe; 
the product s of the fore t , 
the-rFt:l8~t!H;-ef-lH-e-€f1:t,Hfy-HHff-ffilfle, 
~e-~Ft:lSt:te~s-el:'-fhe-sea, lake~ aHa ·f+H'fS; 

4e !t¥e st-68*-eF aead-s~ek-eF-ate -·1*aet:tel-!HReFeel; 
ffie-gFatBJ 
the goods, wares and merchandise 

'\:c now owned by the undersigned and ~:e now in the possession of ........ . 
...... E~rart C. Atkinson .................................................................... . 

10 

20 

and :\:c free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved or sap peeied spruce and fir pulpwood ...................................... . 
··································································································· and are in the Lawrence flowage on New River stream in County of 
Charlotte or elsewhere ...................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ...... 14th ......... day of Sept ....... 1934 
(Sgd) Ewart C. Atkinson 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 4-0 

seal must be affixed. 

I 

I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
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No. 31 Continued Exhibits. 

SCHEDULE A Plaintiff's 
Document. 

Date of Note 
I 

Promissor Endorser I When Payable I Amount 20. 
Security 
under 

July 9/34 E. c. Atkinson Demand S275 Section 8 

12/34 200. for one 
" " " " " 17/34 1,000. or more 
" " " " " Promissory 

" 24/34 " " " " 
1,000. Notes, 

" 28/34 " " " " 1,000. Nos. 1 to 41 
Aug. 2/34 1,000. inclusive-

" " " " continued. 10 " 4/34 " " " " 
500. 

No. 31. 
" 13/34 " " " " 

500. 14th Sept-

" 24/34 " " " " 500. ember, 1934 

" 29/34 " " " " 500. -continued. 

" 31/34 
" " " " 

500. 
Sept. 11/34 " " " " 

490. 

" 14/34 
" " " " 535. 

8,000. 
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Exhibits. No. 32. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 32. 
18th Sept
ember, 193':I:. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ............ 00/100 ... 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

I the-(*6BHel'S-6~agFi-e1:1ht1fe, 
the products of the forest, 

Rule out the I he prneaet-s-ef--t+te-Efli8.ffY-aBd-mifie1 classes of pro- . . 
ducts, etc., not to ~ee-pFeatteH,-ef-ihe-sea;-l9*es-aad-fl-¥ef&J 
be COVCred. l ~He-Ji¥e-Stedi-t1F-Q@aa•Sfeeif-eF-~be-~f08~6,esf, 

~1-te-gi=aie; 
the goods, wares and merchandise 

mentioned below ~:c hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

I 
l-ti~f-!-Fttdtte,-&-f:lf-a~FieH~lt1fe; 

Rule out the the product.:; of the fore.:;t, 
classes of pro- Hie-1*8a1:HH&-ef-~he-tptaHy-aRa-11-+ise, 

duct, etc., n~t Hl-e·f*0B-Het:i;-ef-~he-se;i,-+ ... ~tts-:IBa-FW€FSJ 

cov:ered by this I t:he--li¥e-Steeff-tH--4eaJ-~..eeif-t1f-clte-1mttlt:te1:"-,lteF,..ef-r 
assignment. l .1. . 

t:tt€·gFQHl-r 

the goods, wares ancl merchandise 
3

1:c now owned by the undersigned and ~:1' now in the possession of ........ . 
...... Ewart C. Atkinson ............. -...................................................... . 

10 

20 

and ai:c free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved or sap peeled spruce and fir pulpwood ...................................... . 

··································································································· 
and are in the Lawrence :flowage on New River stream in the County of 
Charlotte or elsewhere ..................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ......... 18th ...... day of.. .... Sept. 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.-The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 32 Continued 
SCHEDULE A 

Date of Note 
I 

Promissor Endorser 

July 9/34 E. C. Atkinson 

" 
12/34 do. 

" 17/34 do. 

" 24/34 do. 

" 28/34 do. 
Aug. 2/34 do. 

10 " 4/34 do. 

" 13/34 do. 

" 24/34 do. 

" 29/34 do. 

" 31/34: do. 
Sept. 11/34 do. 

" 14/34 do. 

" 18/34 do. 

-r G 2603 Oo 

I When Payable I Amount 

Demand s 175. 

" 
200. 

" 
1,000. 

" 
1,000. 

" 
1,000. 

" 
1,000. 

" 
500. 

" 
500. 

" 
500. 

" 
500. 

" 
500. 

" 
490. 

" 
535. 

" 
100. 

8,000. 
1-

Exhibits. 

Plaintiff's 
Document. 

20. 
ecurity 

under 
Section 88 
for one 
or more 
Promissory 

Totes, 
Nos. 1 to 41 
inclusive
continued. 

No. 32. 
18th Sept
ember, 193-! 
-continued. 
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Exhibits. No. 33. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 33. 
9th Octo
ber, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ............ 00/100 .. . 
.. ....... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

r H+e-~,el:!1:H~r-s-e(-agFi-e>iha,~ 

R 
the products of the forest, 

ule out the ~ .i. _ _, c._ • 
l f ttte-~tttiel-S-6Httt!-ltliaffj'-&BS-m+Aey c asses o pro- . 

ducts, etc., riot to i:he-fiF..+aHeH,-e~-•he-sea;-lli*es-aaa-~ 10 

be covered. l d+e-++.Ye-Sl'eeff·ttf·aea8·Meek-eF-~i-ie-~f66H~S4B6Feef, 
~Be-g,a+ftJ 
the goods, wares and merchandise 

mentioned below 
3

1~
0 hereby assigned to the said Bank as security for the 

payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the 
0

Bank Act, 
and is subject to the provisions of the said Act. 

The said 

r 
Hle-p,ea~-ef-agfiea#aff!; 

Rule out the the products of the fore t, 
cla t>eS of pro- d+e-tH~S~eHi -ei:'-the-ttH,Hfy-.+Ha-mi~ 
duet, etc., not ~ 1+1~-tifli&tte.s-ef-•ht:!-sea, lake,.. aHtt ·f+¥efer 

cov:ered by thig I •l-ie !i-\'t- s.eek-eF f:le1H:l -tH~ek-eF-H+t!··1ji'e&tH!Hi-lhefeef, 
asfngnrncnt. I i. . 

tttt'-~fatar 
L the go8ds, wares and merchandise 

"1:
0 now owned by the undersigned and "1:e now in the possession of ........ . 

...... Ewart C. Atkinson .................................................................... . 

20 

and "1:
0 free from any mortgage, lien, or charge thereon ( except previous 

assignments to the Bank) and are the following all the rough or drawn 30 

shaved or sap peeled spruce and fir pulpwood ...................................... . 

and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere ...................................................... ................ . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ......... 9th ......... day of ...... Oct. 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 33 Continued 
SCHEDULE A 

Date of Note Promissor Endorser \ When Payable I Amount 

Exhibits. 

Plaint iff's 
Document. 

20. 
Security 

~~~~~--'-~~~~~~~~-'--~~~~~~~~~~~~~~~ under 

July 9/34 E. C. Atkinson 

" 12/34 do. 

" 17/34 do. 

" 24/34 do. 

" 28/34 do. 
Aug. 2/34 do. 

" 4/34 do. 

" 13/34 do. 

" 24/34 do. 

" 29/34 do. 

" 31/34 do. 
Sept. 11/34 do. 

" 14/34 do. 

" 18/34 do. 
Oct. 9/34 do. 

Demand s 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 

O o'.! 

75. 
200. 

1,000 
1,000 
1,000 
1,000 

500. 
500. 
500. 
500. 
500. 
490. 
535. 
100. 
100. 

8,000. 

Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 33. 
9th Octo
ber , 1934:
continued. 
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Exhibits. No. 34. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 34. 
26th Octo
ber, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ............ 00/100 .. . 
.. ....... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

r tM-1*9tlt:1e~l-agfiellhm:e, 
the products of the forest, 

Rlule ouft the ~ tBE!-f*086eH>-ef-HHHtaarry-ass-m-iae, 
c asses o pro- . . 
ducts, etc.,not to dte-j:1Ft1al:lels e~-~he-sea,-lli*es-aas-,wefSJ 
be COVered. l ~Be-li¥e-st-et*-tH-&eaJ-M:ee*-6F-~ee-~F0QQ~S490Feafy 

4e-g-Faie; 
the goods, wares and merchandise 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

r Hte-rFe&Q€cS-6f-agFieahaFE!J 
Rule out the J the products of the forest, 
classes of pro- J Hie-~Fedae~s-ef-Hie~FFy-aad-m~ 
duct. etc., not~ ~-1:1Feaaeh-ef-•he-searla4tHl-aea-Fi-¥eFSy 
cove~cd by this J t-ae-!i¥e-i;ltt~li-eF-~eaJ-~~-eF-~Re-f*08H~s-die,eef., 
assignment. J •J.w.-~a-i~ 

l the goods, wares and merchandise 

~:e now owned by the undersigned and ~:e now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 

10 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved or sap peeled spruce and fir pulpwood ..................................... .. 

··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere ...................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ......... 26th ......... day of October ... 1934 
(Sgd) Ewart C. Atkinson 

(Seal) 
N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 34 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I 
I When Payable I 

Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 

July 12/34 E. C. Atkinson Demand $ 175. ection 8 

17 do. 1,000 for one 

" 24 do. 1,000 
or more 

" Promissory 
28 do. " 

1,000 Notes, 

Aug. 2/34 do. " 
1,000 Nos. 1 to 41 

4 do. 500. inclusive-
" continued. 

10 13 do. " 
500. No. 34. 

24 do. " 
500. 26th Octo-

29 do. " 
500. ber, 1934-

31 do. " 
500. continued. 

Sept. 11/34 do. " 
490. 

14 do. " 
535. 

18 do. " 
100. 

Oct. 9/34 do. " 
100. 

26 do. " 
100. 

8,000 
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Exhibits. No. 35. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 35. 
3lst Octo
ber 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Eight Thousand ......... 00/100 ..... . 

. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

I 
ffie· ~601:l0cS-ttHlgFi-e c1JtHfe; 

the products of the forest, 
Rlule ouft the Hle-f*68HeH1-0Mhe-Etaaffraad-HHeer 
c asses o pro- . 
ducts, etc.,not to dte-~Fttooel:s-ef-tltt!-sea;-lll1fes-a~e-fwefS; 
be covered. l 4e-li¥e-steek-eF-aead-~e4-eF-•1-ie-~FeaiHH,s-l-heFeef; 

Hle-gFIHBJ 
the goods, wares and merchandise 

mentioned below a;~~ hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

I Wl0-~l:l8H>·6f-agFteHlHHe, 
Rule out the the products of the forest, 
classes of pro- Hie·f*64He•s-ef-the-ttttaff,-aad-n+IBey 
duct, etc., n~t Hte·ff~-ef-•he--searlalitffl-lH'l&-~FSJ 
cov:ered by this l ~~ek-eF-4eae-Steek-eF-~ae-lff'ttHHeH-il+eJ:ettf., 
assignment. .L • 

ttte·gi:a,uty 

the goods, wares and merchandise 

a;:c now owned by the undersigned and ~:c now in the possession of ........ . 
. . . . . . Ewart C. Atkinson .................................................................... . 

10 

20 

and ~:c free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved or sap peeled spruce and fir pulpwood ...................................... . 
.......................................................................... · ......................... . 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ......... 3lst ...... day of ... October 19 ... 34 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 35 Continued E xhibits. 

SCHEDULE A Plaintiff's 

I 
I When Payable I 

Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 

July 12/34 E. C. Atkinson Demand 75. Section 8 

17 do. 1,000 for one 
" 

24 do. 1,000 or more 
" P romissory 

28 do. " 
1,000 Notes, 

Aug. 2/34 do. " 
1,000 Nos. 1 to 41 

4 do. " 
500. inclusive-

JO 13 do. 500. continued. 
" 

24 do. 500. No. 35. 
" 3lst Octo-

29 do. " 
500. ber , 1934-

31 do. " 
500. continued. 

Sept. 11/34 do. " 
490. 

14 do. " 
535. 

Oct. 9/34 do. " 
100. 

26 do. " 
100. 

31/34 do. " 
100. 

8,000 . 

• 
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Exhibits. No. 36. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promi sory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 36. 
17th OV

ernber, 193-!. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ......... 00/100 ..... . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

I 
Hte-f*&&IH:tei-e!-agFie'-lhaf@; 
the products of the forest , 

Rlule ouft the tee proaaeH.-eHHe-Efaaff:rattd-m-i-ee1 
c asses o pro- . 
ducts, etc.,not to t 9e-f:'Fea-He~~-t-ff€-S€'H;-l<l*es-aft&-ft-lfef6; 
be covered. l ~e-li¥e--st-eelf-8f'-Q@afl-steek-0F-~he-t3F000~4ff0Feefy 

~~iRJ 
the goods, wares and merchandise 

mentioned below ~:r hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

J 
f.be-11r0d1:1e~s-ef-a0Ff~Hf•ttre, 

Rule out the the products of the forest , 
classes of pro- Hle--f*odae~s-of-f-ht'-tJl:iiHFf-aRG-1-ttifle-, 
duct, etc., not tae-ff60-He~-of-•he-sea,-l<+kt-1s-:iAG-Fi-¥t'F&, 
covered by this I .1. - 1· 1 • . . 

. t ~1¥e-St0E!tt-ttF-4ea4-,fflek-eF-l:!te-1~Ft:H:l ttG~-- -1l+eF!"0'1 ass1gnmen . I .1. . 
ttte • g:Fa+RJ 

L the goods, wares and merchandise 

arr d b th d . d d arr • th . f is now owne y e un ers1gne an ~- now m e possession o ........ . 
...... Ewart C. Atkinson .................................................................... . 

10 

20 

and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 

shaved or sap peeled spruce and fir pulpwood ...................................... . 

··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ......... l 7th ...... day of ...... Nov .... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed . 

• 
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No. 36 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I 
I When Payable \ 

Document. 

Date of Note Promissor Endorser Amount 20. 
Security 
under 

July 17/34 E. C. Atlrinson Demand S975. ection 88 

24 do. 1,000. for one 
" 28 do. 1,000. or more 
" Promissory 

Aug. 2 do. I 1,000. 
.I " Notes, 

4 do. " 
500. Nos. 1 to 41 

13 do. " 
500. inclusive-

10 24 do. 500. continued. 
" No. 36. 29 do. " 500. l 7th Nov. 

31 do. " 500. ember, 1934 
Sept. 11 do. " 490. -continued. 

14 do. " 535. 
18 do. " 100. 

Oct. 9 do. " 
100. 

26 do. " 100. 
31 do. " 

100. 
Nov·. 17 do. " 

100. 

20 8,000 

• 0 260.1 pp 
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Exhibits. No. 37. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. l to 41 
inclusive
continued. 

No. 37. 
7th Decem
ber, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ......... 00/100 ..... . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : ....................... . 

I ~-~aeH.-e~He 1IHue, 
the products of the forest, 

R
1
ule ouft the the praaaele af the-Ef88.ff;Y-atttl-HHse, 

c asses o pro- . 
ducts, etc., not to tlte;mta.aele af-HM!-sea,-la-kes-aM-l'wefSy 
be covered. l tae-H¥~-&f-Eleaa-M6eli-eF-the-f*66t1l*!i-t-aa~ 

the grai9y 
the goods, wares and merchandise 

mentioned below a~e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

I 
H3e-JH'69.ll0t-s-af-a~l1t1f~ 

Rule out the the products of the forest, 
classes of pro- ttte-13raElaets-af-HH,'~HaffY-QftQ-ANA~ 
duct, etc., n~t ~-j*8QQ8ffl-af-•he-s@arlt+littS-QAQ-~FSy 
cov:ered by this I the live stae!H:l,~ea4-~aF-tbe-J*8BttehH»€Ft'8#T 
assignment. l .L • 

ttt~·gt=a-lRJ 
the goods, wares and merchandise 

a~e now owned by the undersigned and a~e now in the possession of. ....... . 
...... Ewart C. Atkinson .................................................................... . 

10 

20 

and a~e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved or sap peeled spruce and fir pulpwood ................................ .. .... . 

···································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ................... ............................................. ........................ . 

Dated at Fredericton, N. B. the ......... 7th ......... day of. ..... Dec .... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 37 Continued 
SCHEDULE A 

Date of Note I Promissor Endorser I When P ayable I Amount 

July 17/34 E. C. Atkinson Demand $ 775. 
24 do. " 

1,000. 
28 do. " 

1,000. 

Aug. 2 do. " 
1,000. 

4 do. " 
500. 

13 do. " 
500. 

10 24 do. " 
500. 

29 do. " 
500. 

31 do. " 
500. 

Sept. 11 do. " 
490. 

14 do. " 
535. 

18 do. " 
100. 

Oct. 9 do. " 
100. 

26 do. " 
100. 

31 do. " 
100. 

Nov. 17 do. " 
100. 

20 Dec. 7 do. " 
200. 

! I I 8,000. 

Pp2 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 37. 
7th Decem
ber, 1934-
continued. 
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Exhibits. No. 38. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive 
--continued. 

No. 38. 
13thDecem
ber, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ......... 00/100 ..... . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

Rule out the L . 1 c 1. • I Hf0•fM'69l:l6t5·0{-agF+eHJttHe-, 
the products of the forest, 

I f ttte-rre1:1t:1-e~S-0t-4tte-tf\Jaffj'-liAli·ffilffey c asses o pro- . 
ducts, etc., not to 1;he-~F0dl:le~s-e~-1li€-searlEl*es-,u:t!:1-FweFSy 10 
be covered. l t;he-l•¥e-sffiek-0F-aead-~eif-eF-fi:ie-tH'66Ht:!-l,s-~lt0r~ 

the-gFal&, 

the goods, wares and merchandise 

mentioned below ai:" hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

j ffie-f*0!:ltlel:5-ef-a~tlflry 
Rule out the the products of the forest , 
classes of pro- t:he-1*9Elae~-ef-1h~Hfl:lcmy-att!:l-m fflE!-y 

duct, etc., n~t Hl@-f)F0Qaets-ef-t;ae-sea;·!S*e~ QBl:i ·Fi-H·F~ 

cov:ered by this the-lwe -~-6F·9e&e-SHteif-eF-Hle-tJFt1tll:l~HHAefeBf, 
assignment. I ._ - . 

tttt'-gt=aiftf 

L the goods, wares and merchandise 

are d b th d . d d are . th . f - is - now owne y e un ers1gne an - is- now m e possess10n o ........ . 
...... Ewart C. Atkinson .................................................................... . 

20 

and ~:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved or sap peeled spruce and fir pulpwood ...................................... . 
··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere ............................................................... . .... . 
situated ........................................................................................ . 

Dated at ..................... the .. . . . .... 13th .. . .. . day of Dec ....... 1934 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 38 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I 
I When Payable I 

Document. 

Date of Note Promissor Endorser Amount 
20. 

ecurity 
under 

July 17/34 E. C. Atkinson Demand S 525. Section 88 
24 do. " 

1,000. for one 

28 do. 1,000. or more 
" Promissory 

Aug. 2 do. " 
1,000. Notes, 

4 do. 
" 

500. Nos. 1 to 41 
13 do. 

" 
500. inclusive-

10 24 do. " 500. continued. 

29 do. 500. No. 38. 
" 13thDecem-31 do. " 

500. ber, 1934-
Sept. 11 do. 

" 
490. continued. 

14 do. " 
535. 

18 do. " 
100. 

Oct. 9 do. 
" 

100. 
26 do. 

" 
100. 

31 do. 
" 

100. 
Nov. 17 do. " 

100. 
20 Dec. 7 do. 

" 
200. 

Dec. 13 do. " 250. 

8,000. 
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Exhibits. No. 39, 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continited. 

No. 39. 
27tbDecem, 
ber, 1934. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CONSIDERATION of an advance of Eight Thousand ......... 00/100 ..... . 

. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes: ......................... . 

mentioned below - ai:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

Rule out the 
cla.sses of pro
duct, etc., not 
covered by this 
assignment. 

Hi-e-~e~-ef-a~ietthtuey 
the products of the forest, 
'6e-~Fttdttt>1-S -0f-1he-~affy-AR&-m iftey 
l-h@-f"Ftts t:teiS-ef4Be·se&J -lak-e, aed ·H¥el'8J 
lee i..~ ~-eF-dead-Slee~-et=-l-he-jH'6eY~-lhereefy 
l-he-~atftJ 
the goods, wares and merchandise 

"'i:e now owned by the undersigned and a:e now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 
and~ free from any mortgage, lien, or charge thereon ( except previous 

JS 

10 

20 

assignments to the Bank) and are the following all the rough or drawn 30 
shaved or sap peeled spruce and fir pulpwood ...................................... . 
··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated at Fredericton, N. B. the ...... 27th ...... day of December 1934 

(Sgd) Ewart C. Atkinson 
· (Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 39 Continued Exhibits. 

SCHEDULE A Plaintiff's 

I When Payable I 
Document . 

Date of Note Promissor Endorser Amount 
20. 

Security 

July 17/34 E. c. Atkinson Demand 325. 
under 
Section 8 

24 do. " 
1,000. for one 

28 do. " 
1,000. or more 

Aug. 2 do. " 
1,000. Promissory 

4 do. 500. Notes, 
" Nos. 1 to 41 

13 do. " 
500. inclusive-

10 24 do. " 
500. continued. 

29 do. " 
500. No. 39. 

31 do. 500. 27th Decem-
" her, 1934-

Sept. 11 do. " 
490. continued. 

14 do. " 
525. 

18 do. " 
100. 

Oct. 9 do. " 
100. 

26 do. " 
100. 

31 do. " 100. 
Nov. 17 do. " 100. 

20 Dec. 7 do. " 200. 
Dec. 13 do. " 

250. 
27 do. " 

200. 

8,000. 



Exhibits. 

Plaintiff's 
Document. 

20. 
ecurity 

under 
'ection 8 

for one 
or more 
Promi sory 
Notes, 
Nos. 1 to 41 
:inclusive
continued. 

No. 40. 
llth Janu
ary, 1935. 
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No. 40. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 
IN CoNSIDERATIO of an advance of Eight Thousand ...... 00/100 ..... . 

. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes : .......................... . 

Rule out the 
classes of pro
ducts, etc., not to 
be covered. 

~-JH'66He-ffi-ef-agrioYltare, 
the product of the forest, 
Hie-~feattet-s-6*'.-~-ff"HSHy-QRQ ·fBiftey 
HH!-f*&~ef-Hie-seaJ·laH-eS-aaei-ft"leHy 
Hie -lwe~E&eff-el'-fteaa-steek-&f-Hie-pFe~-\heeef, 
the-graifiy 
the goods, wares and merchandiwe 

mentioned below ~:c hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank 
Act, and is subject to the provisions of the said Act. 

The said 

10 

r l-l.e-~red1:1eH>-ef-agfioslHHe; 20 
Rule out the the prnducts of the forest , 
rlas es of pro- I ~e4*8Elae~s-0f-dH.·~Harry-aad-ffiJBeJ 
duct, etc., n~t ~ Hl-e-preeaeE:s-ef-~he-sea;-lr+IHts-aRa-fWeFSJ 
rov:ercd by this I ~i¥e-S\6~l+-eF-i:leaa-s~eF-dte-1+reEIBet -theree',, 

tttf> · gF,HR; 
assignment. l .1• . 

the goods, wares and merchandise 

are d b th d . d d a re . th ' . - is- now owne y e un ers1gne an - is- now m e possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 
and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 shaved or sap peeled spruce and fir pulpwood ..................................... .. 
··································································································· 
and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ....................................................................................... . 

Dated at Fredericton, N. B. the ...... llth ...... day of January 1935 

( Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 40 Continued 
SCHEDULE A 

Date of Note 
I 

Promissor Endorser 

July 17/34 E. C. Atkinson 
24 do. 
28 do. 

Aug. 2 do. 
4 do. 

13 do. 
10 24 do. 

29 do. 
31 do. 

Sept. 11 do. 
14 do. 
18 do. 

Oct. 9 do. 
26 do. 
31 do. 

Nov. 17 do. 
20 Dec. 7 do. 

13 do. 
27 do. 

Jan. 11/35 do. 

I When Payable I 

Demand 

" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 

Amount 

Exhibits. 

Plaintiff's 
Document. 

20. 
Securitv 
under • 

S 255.55 ection 88 
1,000.00 for one 
1,000.00 or mo_re 
l OOO.OO Prom1s:;ory 

' Jotes 
500.00 No . 1 to 41 
500.00 inclusive-
500.00 continued. 
500.00 No. 40. 
500.00 llth J~i:_u· 

ary, 193J-
490.00 continued. 
535.00 
100.00 
100.00 
100.00 
100.00 
100.00 
200.00 
250.00 
200.00 
69.45 

8,000.00 
--- ---

. 
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Exhibits. No. 41. 

Plaintiff's 
Document. 

20. 
Security 
under 
Section 88 
for one 
or more 
Promissory 
Notes, 
Nos. 1 to 41 
inclusive
continued. 

No. 41. 
29th Janu
ary, 1935. 

Form 303 Security under Sec. 88 for one or more 
4-22 Promissory Notes 

IN CONSIDERATION of an advance of Eight Thousand ......... 00/100 ..... . 
. ..... dollars made by THE ROYAL BANK OF CANADA to the undersigned, for 
which the said Bank holds the following bills or notes: ....................... . 

r 
the-tn'ea~-ef-agfie1:1ln1re, 
the products of the forest, 

Ruic out the .L._ .J _c .L .J • 

I f -fl1'6t:H:letli·ttt-HtO•ftllal'ry-aBtt·ffil:8€; 

ducts, Ptr., not to •h€-fH0£H:tels-ef-Hie-sea;·J.a.l..es-a0a-fl-YefSJ 
c as,;ei, o pro.

1 
. 

be covcrerl. ffie-li¥tHH00*-6F-aeaa-steek-&f-tHO-'f!F0EH:Ietti-l:Refeefy 

l tBe·gf~ 
the goods, wares and merchandi'le 

mentioned below ~:e hereby assigned to the said Bank as security for the 
payment of the said bills or notes, or renewals thereof or substitutions 
therefor and interest thereon. 

This security is given under the provisions of Section 88 of the Bank Act, 
and is subject to the provisions of the said Act. 

The said 

10 

I ffiO-J'lffl660ffi-ef-ag.:iealHHO; 20 
Rule out the I the products of the forest, 
classes of pro- I the-~aaets-ef-Ehe~wffy-aaa-ffiffiO; 
duct, etc., n~t ~ the-'f!Feaaet:s-ef-•he-sea;-lc1kee-a0a-f'i.¥e~ 
cov:ered by this I tBO-H¥e-iteel+-eF-4eaa-Stee*-ef'4he-[*8EltH*S-l:hef'e6'1 
assignment. I L • 

Ette·g'f'IHR; 

l the goods, wares and merchandise 

~:e now owned by the undersigned and ~:c now in the possession of ........ . 
...... Ewart C. Atkinson .................................................................... . 
and ai:e free from any mortgage, lien, or charge thereon ( except previous 
assignments to the Bank) and are the following all the rough or drawn 30 
shaved or sap peeled spruce and fir pulpwood ...................................... . 

and are in the Lawrence flowage on New River Stream in the County of 
Charlotte or elsewhere .................................................................... . 
situated ........................................................................................ . 

Dated 3:t Fredericton, N. B. the ...... 29 ...... day of Jan ....... 1935 ..... . 

(Sgd) Ewart C. Atkinson 
(Seal) 

N.B.- The bills or notes and the property assigned may be set out in 
schedules annexed. If the customer is an incorporate company the corporate 40 

seal must be affixed. 
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No. 41 Continued 
SCHEDULE A 

Date of Note Promissor Endorser 

- ----

July 17/34 E. C. Atkinson 
24 do. 
28 do. 

Aug. 2 do. 
4 do. 

13 do. 
10 24 do. 

29 do. 
31 do. 

Sept. 11 do. 
14 do. 
18 do. 

Oct. 9 do. 
26 do. 
31 do. 

Nov. 17 do. 
20 Dec. 7 do. 

13 do. 
27 do. 

Jan. 11/35 do. 
29 do. 

Qq2 

I When Payable I 

Demand 

" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 

Amount 

Exhibits. 

Plaintiff's 
Document. 

20. 
Security 
under 

85.55 Section 88 
1,000.00 for one 
1,000.00 or mo_re 
l OOO OO Promissory 

' · Notes 
500.00 Nos. i to 41 
500.00 inclusive-
500.00 continued. 
500.00 o. 41. 

500.00 29th Janu-
ary, 1935- -

490.00 continued . 
535.00 
100.00 
100.00 
100.00 
100.00 
100.00 
200.00 
250.00 
200.00 
69.45 

170.00 

8,000.00 



Exhibits. 

Plaintiff's 
Document. 

27. 
Cheque 
from Port 
Royal Pulp 
& Paper 
Co. Ltd. to 
Royal Bank 
of Canada 
for 
$5,350.00, 
15th Febru
ary, 1934. 

DETAILS 

Payment in 
full of ad
, ·ances to New 
Lepreau Ltd. 
for operation 
of pulpwood 
1933. 

This coupon 
must not be 
detached. 
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27.- Cheque from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada 
for 85,350.00. 

Y oid unless countersigned by 
ANTOINE J. LACROIX 

Manager or Treasurer 

No. 4505 FAIRVILLE, N. B. February 15th, 1934. 

PORT ROYAL PULP & PAPER CO., LTD. 

Pay to the order of Royal Bank of Canada, 
Fredericton, N. B. 85,350.00 

Fifty Three Hundred Fifty Dollars Dollars 

To PORT ROYAL PULP & PAPER CO. LTD. 
THE BANK OF NOV A SCOTIA (Sgd) Adelard Gilbert 

Fairville, N. B. Treasurer 
Countersigned 

No. 27 

JHB 
Nov. 19/36 

by (Sgd) Antoine J. Lacroix 
Manager 

Endorsements 
New Lepreau Limited 

(Sgd) Ewart C. Atkinson 
President 

for The Royal Bank of Canada 

FREDERICTON, N. B. 
(Sgd) H. S. Murray 

Manager. 

10 

20 
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5.- Letter from Port Royal Pulp & Paper Co. Ltd. to E. C. Atkinson. 

:MILLS 
AINT J OHN, N. B. 
CANADA. 

PORT ROYAL PULP & PAPER CO. LIMITED 

No. 5 
J. H. B. 
Nov. 17 /36 

Exhibits. 

Plaintiff's 
Document. 

5. 
Letter 
from Port 
Royal Pulp 
& Paper 
Co. Ltd. to 

Saint John, N. B., E. C. 

E . C. Atkinson, 
:March 1, 1934 Atkinson, 

1 t :\larch, 

Fredericton, N. B. 

Dear Sir: 
Following our conver ation and correspondence, we wish to advise that we 
will agree to change the contract for draw-shaved pulpwood, dated October 
31, 1933, which is in the name of the New Lepreau Limited to E. C. Atkinson 
personal account. We are charging against that contract the advances 
already made on this particular contract. Trusting this is satisfactory, 

1934. 

we are, 
20 Yours very truly, 

PORT ROYAL PULP & PAPER CO. LTD. 
(Sgd) Antoine J. Lacroix 

AJL:EM 
Advanced 

8584. 90 Total 
Dec. 22133 

A. J . Lacroix 
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6.-Assignment by E. C. Atkinson to The Royal Bank of Canada of interest 
in contract with Port Royal Pulp & Paper Co. Ltd. dated 

October 31st, 1933. 
Document. Form Le 212 

6. 
Assignment 
by E. C. 
Atkinson 
to the 
Royal Bank 
of Canada 
of interest 
in contract 
with Port 
Royal Pulp 
& Paper 
Co. Ltd., 
dated 
October 
3lst, 1933, 
lOth March, 
1934. 

Revised 6-33 
(In the case of an Assignment of Moneys Due under an 
Agreement for Sale, Form Le 235 should be used) 

No. 6 
J.H.B. 

Nov. 17 /36 10 

(1) FOR VALUABLE CONSIDERATION, receipt whereof is hereby 
acknowledged, the undersigned hereby assigns, transfers and sets over 
unto THE ROYAL BANK OF CANADA (hereinafter called the" Bank") 
all moneys, claims, rights and demands whatsoever which the undersigned 
may now, or at any time hereafter, have or be entitled to under or by 
virtue of or in respect of or incidental to a certain 
............... Contract ............ (hereinafter called the '' instrument '') dated 
the 3lst day of ... October ... 1933, made between the undersigned and ...... 
PORT ROYAL PULP & PAPER CO. LTD .... (hereinafter called the 
"debtor"), securing and/or covering ......... 1000 to 4000 cords of Draw 20 
shaved or rossed spruce and fir pulpwood ............................................ . 

the said moneys, claims, rights and demands or any of them, or any part or 
parts thereof, being hereinafter referred to as the " debt. " 

(2) The undersigned agrees that the debt shall be held by the Bank as 
general and continuing collateral security for the fulfilment of all obligations, 
present or future, of the undersigned to the Bank, whether arising from 30 
dealings between the Bank and the undersigned or from any other dealings 
by which the Bank may be or become in any manner whatsoever a creditor 
of the undersigned, and whether such obligations were or be incurred alone 
or jointly with another or others, and whether as principal or surety, and 
whether matured or not, and whether absolute or contingent. 

(3) The undersigned expressly authorizes the Bank to collect, demand, 
sue for, enforce, recover and receive the debt and to give valid and binding 
receipts and discharges therefor and in respect thereof, the whole to the 
same extent and with the same effect as if the Bank were the absolute 
owner thereof and without regard to the state of accounts between the 40 
undersigned and the Bank. 

(4) All moneys received by the undersigned from the collection of the 
debt shall be received in trust for the Bank. 

(5) The Bank may sell either by public or private sale or otherwise 
dispose of the debt in such manner, upon such terms and conditions, for 
such consideration and at such time or times as may seem to it advisable 
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and without notice to the undersigned and without any liability for any Exhibits. 

loss resulting therefrom. Plaintiff's 
(6) The Bank may apply any money received by it against any Document. 

obligation of the undersigned to the Bank as to the Bank seems best or 
hold the same in a separate collateral account for such time as it may see 6. 
fit and then apply the same as aforesaid, the whole without prejudice to A sign~ent 

its claim for any deficiency. . bAytkin~· C. son 
(7) The Bank may compound, compromise, grant extensions, take and to The 

give up securities, accept compositions, grant releases and discharges and Royal Bank 
10 otherwise deal with the debtor, the undersigned and others, and with the of ~anada 

debt and other securities as the Bank may see fit, without prejudice to the ?f mterest 

liability of the undersigned or the Bank's right to hold and realize this ~\t1~~~;;t 
security. Royal Pulp 

(8) The Bank shall not be liable or accountable for any failure to & Paper 
collect and/or enforce the debt and the Bank shall not be bound to institute ~~t ~td., 

proceedings for the purpose of collecting and/or enforcing the same or for 0c~t~ber 
the purpo e of preserving any rights of the Bank, the undersigned or any 31 t , 1933, 
other person, firm or corporation in respect of the same. lOth March, 

(9) The Bank may charge on its own behalf and also pay to other 1~3~n-
20 persons, firms and corporations reasonable sums for services rendered and tmue · 

for expenses incurred in collecting or attempting to collect and/or enforcing 
or attempting to enforce the debt and may add the amount of such sums 
to the indebtedness of the undersigned and/or retain the said amount out 
of the moneys received by the Bank. 

(10) The undersigned covenants and agrees with the Bank that all of 
the obligations of the undersigned and others concerned under or in virtue 
of the instrument and all other agreements incidental or ancillary thereto 
shall be fulfilled, and the undersigned shall from time to time forthwith 
on the Bank's request furnish to the Bank all writings and information 

30 requested relating to the obligation in respect of which the debt is payable 
and the Bank shall be entitled from time to time to inspect any books, 
papers, documents or records evidencing or relating to such obligation and 
make copies thereof and for such purpose the Bank shall have access to 
all premises occupied by the undersigned. 

(11) The undersigned agrees that on payment of the full amount 
secured by the instrument, the undersigned, at the request of the Bank, 
will do, make and execute such deeds, documents, acts, matters and things 
as the Bank may deem necessary to evidence the release and discharge of 
the instrument. 

40 (12) The undersigned covenants and declares that neither the debt 
nor the instrument has been assigned to or pledged or encumbered in 
favour of any other person, firm or corporation and the undersigned 
covenants and agrees with the Bank not to assign, pledge or encumber the 
debt or the instrument so long as this agreement remains in force, to or in 
favour of any other person, firm or corporation without the written consent 
of the Bank. 



Exhibits. 

Plaintiffs 
Document. 

6. 
Assignment 
by E. C. 
Atkinson 
to The 
Royal Bank 
of Canada 
of interest 
in contract 
with Port 
Royal Pulp 
& Paper 
Co. Ltd., 
dated 
October 
3lst, 1933, 
lOthMarch, 
1934-{;on
tinued. 
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(13) For the purpose of enforcing all rights of the undersigned in or 
under the instrument, the undersigned hereby nominates, constitutes and 
appoints the Manager for the time being of the branch of the Bank at 
which the account of the undersigned is being carried, the true and lawful 
attorney of the undersigned, irrevocable, with full power of substitution, 
for and in the name of ·and on behalf of and at the expense of the under
signed to act in relation to the instrument and in securing the enforcement 
of all the rights of the undersigned therein and thereunder as fully and 
effectually in all respects as the undersigned could do, and, without limiting 
the generality of the foregoing, to institute and prosecute any action or 10 
proceedings in respect of the instrument as said attorney may deem 
advisable and to execute on behalf of the undersigned a discharge of the 
instrument in favour of the debtor. 

(14) The present assignment is given in addition to and not in sub
stitution for any similar assignment heretofore given to and still held by 
the Bank and is taken by the Bank as additional security for the fulfilment 
of the aforesaid obligations of the undersigned to the Bank and shall not 
operate as a merger of any simple contract debt or in any way suspend the 
fulfilment of, or prejudice or affect the rights, remedies and powers of the 
Bank in respect of, the said obligations or any securities held by the Bank 20 
for the fulfilment thereof. 

(15) This agreement shall be binding on the undersigned and the 
heirs, executors, administrators, successors and assigns of the undersigned 
and shall enure to the benefit of the Bank and its successors and assigns. 

IN \VITNESS \VHEREOF this agreement has been executed under 
seal at Fredericton, N. B ......... this ......... tenth ............ day of ........... . 
March ............ 19 ... 34 

In the presence of 
(Sgd) H. S. Murray 
(Sgd) D. R. Currie 

(Sgd) Ewart C. Atkinson 

N.B.- If this document is signed by an 
incorporated company its corporate seal 
must be affixed. 

(L.S.) 

(SEAL) 

30 
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7.-Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co., Ltd. 
No. 7 

J. H.B. 
Nov. 17 /36 

FREDERICTON, N. B., March 12, 1934. 
Port Royal Pulp & Paper Co. Ltd., 

SAINT JOHN, N. B. 
Dear Sirs:-

Exhibits. 

Plaintiff' 
Document. 

7. 
Letter from 
Royal Bank 
of Canada 
to Port 

Re E. C. ATKIN 'ON. Royal Pulp 

\Ve enclose herewith for your files copy of Assignment from Mr. E. C. ~0~t~r 
Atkinson of the contract dated October 3lst, 1933, for the purchase of 12th March , 
1,000 to 4,000 cords of draw shaved or rossed spruce and fir pulpwood. 1934. 
Please acknowledge receipt of this assignment and in future send all 
cheques in payment direct to this bank. 

In your letter of the lst instant you advised the changing of the 
contract from the name of New Lepreau Ltd. to E. C. Atkinson. Kindly 
advise us what payments you have made to date on this contract. 

Yours truly, 
Manager. 

8.- Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. 

MILLS 
AINT JOHN, N. B. 

CANADA. 

No. 8 
J. H. B. 

Nov. 17/36 

PORT ROYAL PULP & PAPER CO. LIMITED. 
Saint John, N. B. 

8. 
Letter from 
Port Royal 
Pulp & 
Paper Co. 
Ltd. to 
Royal Bank 
of Canada, 
16thMarch, 
1934. 

30 Royal Bank of Canada, 
Fredericton, N.B. 

March 16, 1934. 

Gentlemen: 
We acknowledge receipt of assignment of the contract for 1000 to 4000 cords 
of draw shaved pulpwood, dated October 21, 1933. The advances on this 
contract during the winter were ,:;484.90, plus an amount of about $4000 
over advanced on the other contract which we have with him, and which 
he has asked us to charge against this new contract. 

Yours very truly, 
PORT ROYAL PULP & PAPER CO. LTD. 

40 AJL: EM (Sgd) Antoine J. Lacroix 
A. J. Lacroix 

.r , , 260:; I I 



Exhibits. 

Plaintiff's 
Document. 

9. 
Letter from 
Royal Bank 
of Canada 
to Port 
Royal Pulp 
& Paper 
Co. Ltd., 
20thMarch, 
1934. 
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9.-Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd. 

THE ROYAL BANK OF CANADA 
Incorporated 1869. 

PLEASE ADDRESS 
ALL COMMUNICATIONS 

TO THE MANAGER 
Cable Address " ROYALBANK " 

No. 9 
J.H.B. 

Nov. 17/36 

FREDERICTON, N. B., March 20, 1934, 
Port Royal Pulp & Paper Co. Ltd., 

SAINT JOHN, N. B. 
ATTENTION MR. A. ,J. LACROIX 

Dear Sirs:-

IO 

Referring to your letter of the 16th instant in which you advise that 
$484.90 has been paid against the contract dated October 2lst, 1933, with 
Mr. E. C. Atkinson, we note that you have a claim against him of $4,000 
on the previous contract which has not yet been completed owing to pulp 
to be shipped. We have advanced him $3,000 on the contract dated 20 
October 2lst, under Section 88 Security, and therefore shall expect our 
advances in this connection to be repaid before your claim of $4,000 
mentioned. 

·we shall be glad to hear from you regarding this matter. 

Yours truly, 

(Sgd) H. ' . Murray. 
Manager. 
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A.- Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. 

A 

J.H.B. 
MILLS 

'AINT JOHN, N. B. 
Nov. 18/36 

CANADA 
PORT ROYAL PULP & PAPER CO. LIMITED 

Saint John, N. B., 

10 Royal Bank of Canada, 
Fredericton, N. B. 

March 26, 1934. 

:..0 

Attention Mr. Murray, Manager 
With further reference to our letter of the 16th, and in reply to yours 

of the 20th, inst., we are sorry to advise that our head office do not want to 
release their first claim on advances to E. C. Atkinson on contract for draw 
shaved wood, dated October 21, 1933. We are quite willing to agree to 
protect your advances as much as possible after our amount has been taken 
care of, consisting of $4,000, in addition to the amount of $484.90, making 
a total of $4484.90, which we hold as advances against this contract. 

AJL: EM 

Yours truly, 

PORT ROYAL PULP & PAPER CO. LIMITED. 

R r 2 

(Sgd.) Antoine J. Lacroix 
A. J. Lacroix 

Exhibits. 

Defendant's 
Document. 

A. 
Letter from 
Port Royal 
Pulp & 
Paper Co. 
Ltd. to 
Royal Bank 
of Canada, 
26thMarch, 
1934. 
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10.- Contract between E. C. Atkinson and Port Royal Pulp & Paper Co. Ltd. 

PORT ROYAL P LP & PAPER CO., LTD. 
PEELED PULPWOOD CONTRACT 

MILL DELIVERY 

No. 10 
JHB 

Nov 17/36 

THIS AGREEMENT made this 26th day of April, A.D. 1934 between 
Mr. E. C. Atkinson, of Fredericton, and Province of New Brunswick, 
hereinafter called "the Seller" of the First Part, and Port Royal Pulp & lO 
Paper Co., Limited, hereinafter called "the Company" of the Second Part. 

WITNESSETH THAT the Seller for and in consideration of the sum 
of One Dollar ($1.00) to him in hand this day paid by the Company, the 
receipt of which is hereby acknowledged, doth hereby agree to sell and 
deliver to the Company, and the Company agrees to purchase and accept:-
10,000 Cords of Peeled Spruce & Fir Pulpwood. 

The Pulpwood hereby contracted for shall be cut from fresh, sound, 
live trees, and shall contain not less than eighty ( 809 0 ) percent Spruce. 
The said Pulpwood hereby contracted for shall not contain any fire killed 
or burnt wood and must be reasonably straight and free from knots, which 20 
must be trimmed flush with the body of the stock, and all outer and inner 
bark must be thoroughly removed fi.,om the stock. lt must be free from 
all mildf'w, stain, worm holes, fungus, dozy spots, sap rot, heart rot, red 
heart, or any other imperfections of any description. No pine, cat, skunk, 
pasture or tamarack spruce will be accepted. If any car or other shipment 
of pulpwood delivered under this ontract is of such inferior quality and 
not in accordance with the specifications of this Contract, so as to render it, 
in the opinion of the Company, unfit for use in the manufacture of pulp 
for paper at the mill of the Company to which it is consigned, or such other 
mill as the said company may designate, such car or other shipment as 30 
aforesaid may be rejected by the Company and all freight charges, demurrage 
and expenses in connection with the said shipment shaJl be borne by the 
Seller and shall be charged by the Company against the Seller when final 
settlement is made. 

The Pulpwood is to be cut from lands owned or controlled by the Seller 
and situated: in Charlotte County N. B. 

All Pulpwood to be delivered under this Contract must be four (4) feet 
in length and four ( 4) inches and upwards in diameter at the small end, 
of which not over 10 per cent shall be four (4) inches. All Pulpwood 
delivered under this Contract must be sawn square at each end. No 40 
axe-made Pulpwood will be accepted. 

All Pulpwood under this contract is to be shipped from New River 
Station, Charlotte County, N. B. consigned to Port Royal Pulp & Paper 
Company, Limited, Fairville or to such other points as the Company may 
designate. Freight to any other point than Fairville, N. B. to be equalized 
on Fairville freight rate. On the date of shipment of each car of Pulpwood 
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Plaintiff's under this Contract, the Seller shall forward to the Company the original Document. 
bill of lading and a notice stating the name, number and contents (both 
kind and quantity) of each car. It is distinctly understood and agreed that 10. 
all Pulpwood delivered under this Contract is to be loaded by the Seller, Contract 
compactly, in full carload lots, to the satisfaction of the Company. Ship- ~et;een 
ments under this Contract shall begin in March 1935 and shall continue Atk~son 
as directed by the Company until all pulpwood covered by this Contract and Port 
has been shipped to the Company. Royal Pulp 

All Pulpwood delivered under this Contract shall be measured, & Paper 
W inspected and classified on delivery at the Company's mill at Fairville or ~~thLf ·, .l 

at such other mill as the said Pulpwood may be delivered to, by some 193~;~: 
competent person appointed by the Company, whose measure, inspection tinued. 
and classification shall be final and binding upon the parties hereto. All Seate. 
Pulpwood under this Contract shall be measured and scaled on the basis of 
128 cubic feet per cord. It is distinctly understood and agreed that no 
scale shall be allowed the Seller for any Pulpwood under this Contract 
measuring less than four ( 4) inches in diameter at the small end, and not in 
accordance with any and all other specifications of this Contract. 

The Company agrees to pay to the Sellar seven Dollars and twenty- Payment8. 
20 five cents (S7.25) per cord for Pulpwood cut under this Contract and 

advances and payments to be made as follows: 
Advances on the said Pulpwood shall be made by the said Company to 

thC' Seller at the rate of :-
a) 51.25 per cord when wood has been peeled; 
b) Further advance of $1.25 per cord when the wood has been sawed and 

piled in the forest ready for scaling. 
To make these advances, the Company's estimation will be used and 

the wood stamped with the Company's mark; 
c) A further advance of $1.00 when the wood ha been hauled to the 

:~o river ready for driving; 
. d) A further advance of 50 cents a cord when the wood has been driven 

down the river to New River station; 
e) The balance to _be paid on the twentieth (20) of each month for all 

pulpwood delivered to and accepted by the Company during the previous 
month. Also, if there are any incumbrances or Government dues on said 
wood, company shall deduct same from remittance to the Seller. 

Boat or Rail freight to Mill be paid by Seller. 
Signed and delivered by the Parties hereto. 

( Sgd) Alice Dugas ( Sgd) 
-10 Witness to Signature of 

Seller. 

Ewart C. Atkinson 
Seller. 

( Sgd) Alice Dugas 
Witness to signature of 

Company. 

Approved this 26th day of April A. D. 1934 
PORT ROY.AL PULP & PAPER CO. LTD 

(Sgd) Ed. Lacroix 
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11.-Assignment by E. C. Atkinson to the Royal Bank of Canada of interest 
in contract with Port Royal Pulp & Paper Co. Ltd., dated April 26tb, 1934 

No. 11 
,J. H. B. 
Nov. 17/36 

Form Le 212 (In the case of an Assignment of Moneys Due under 
Revised 6-33 an Agreement for Sale, Form Le 235 should he used) 

(1) FOR VALUABLE CONSIDERATION, receipt whereof is here
by acknowledged, the undersigned hereby assigns, transfers and sets over 
unto THE ROYAL BANK OF CANADA (hereinafter called the'' Bank") lO 
all moneys, claims, rights and demands whatsoever which the undersigned 
may now, or at any time hereafter, have or be entitled to under or by 
virtue of or in respect of or incidental to a certain 
. ........ Contract ...... (hereinafter called the "instrument") dated the ..... . 
26th ... day of.. .... April.. .... 19 ... 34 ... , made between the undersigned and 
... Port Royal ...... Pulp & Paper Co. Ltd....... (hereinafter called the 
" debtor "), securing and/or covering ......... 10,000 cords of Peeled spruce 
and fir pulpwood ............................................................................ . 

the said moneys, claims, rights and demands or any of them, or any part or 
parts thereof, being hereinafter referred to as the " debt." 

(2) The undersigned agrees that the debt shall be held by the Bank as 
general and continuing collateral security for the fulfilment of all obligations, 
present or future, of the undersigned to the Bank, whether arising from 
dealings between the Bank and the undersigned or from any other dealings 
by which the Bank may be or become in any manner whatsoever a creditor 30 
of the undersigned, and whether such obligations were or be incurred alone 
or jointly with another or others, and whether as principal or surety, and 
whether matured or not, and whether absolute or contingent. 

(3) The undersigned expressly authorizes the Bank to collect, demand, 
sue for, enforce, recover and receive the debt and to give valid and binding 
receipts and discharges therefor and in respect thereof, the whole to the same 
extent and with the same effect as if the Bank were the absolute owner 
thereof and without regard to the state of accounts between the under
signed and the Bank. 

( 4) All moneys received by the undersigned from the collection of the 40 
debt shall be received in trust for the Bank. 

(5) The Bank may sell either by public or private sale or otherwise 
dispose of the debt in such manner, upon such term and conditions, for 
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such consideration and at such time or times as may seem to it advisable and Exhibits. 

without notice to the undersigned and without any liability for any lo s 
resulting therefrom. Plaintiff's 

Document. 
(6) The Bank may apply any moneys received by it against any 

obligation of the undersigned to the Bank as to the Bank seems best or hold . 11. 

the same in a separate collatera! account for su?h time as _it i:nay se~ fit a~d ! ,singient 

then apply t~e same as aforesaid, the whole without pre1ud1ce to its claim ltki~ 
0

;
1 

to 

for any deficiency. the Royal 

(7) The Bank may compound, compromise, grant extensions, take Bank of 

10 and give up security, accept compositions, grant releases and discharges and 0;:ia!a 

otherwise deal with the debtor, the undersigned and others, and with the debt ~
1 

~~n;re::·t 

and other securities as the Bank may see fit, without prejudice to the liability with Port 

of the undersigned or the Bank's right to hold and realize this security. Royal Pulp 

(8) The Bank shall not be liable or accountable for any failure to ~/~1r 
collect and/or enforce the debt and the Bank shall not be bound to institute dated · 

proceedings for the purpose of collecting and/or enforcing the same or for April 26th, 

the purpose of preserving any rights of the Bank, the undersigned or any 193-!, 

other person, firm or corporation in respect of the same. :..
1
'>-
7
9

t
3
~ May, 
-t-COn· 

(9) The Bank may charge on its own behalf and also pay to other tinued. 

20 persons, firms and corporations reasonable sums for services rendered and 
for expenses incurred in collecting or attempting to collect and/or enforcing 
or attempting to enforce the debt and may add the amount of such sums 
to the indebtedness of the undersigned and/or retain the said amount out 
of the moneys received by the Bank. 

(10) The undersigned covenants and agrees with the Bank that of all 
the obligations of the undersigned and others concerned under or in virtue 
of the instrument and all other agreements incidental or ancillary thereto 
shall be fulfilled, and the undersigned shall from time to time forthwith 
on the Bank's request furnish to the Bank all writings and informat·on 

30 requested relating to the obligation in respect of which the debt is payable 
and the Bank shall be entitled from timy to time to inspect any books, 
papers, documents or records evidencing or relating to such obligation and 
make copies thereof and for such purpose the Bank shall have access to all 
premises occupied by the undersigned. 

(11) The undersigned agrees that on payment of the full amount 
secured by the instrument, the undersigned, at the request of the Bank 
will do, make and execute such deeds, documents, acts, matters and things 
as the Bank may deem necessary to evidence the release and discharge of 
the instrument. 

40 (12) The undersigned covenants and declares that neither the debt nor 
the instrument has been assigned to or pledged or encumbered in favour 
of any other person, firm or corporation and the undersigned covenants 
and agrees with the Bank not to assign, pledge or encumber the debt or the 
instrument so long as this agreement remains in force, to or in favour of any 
other person, firm or corporation without the written consent of the Bank. 

• 
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(13) For the purpose of enforcing all rights of the under ·igned in or 
under the instrument, the undersigned hereby nominates, con titutes and 
appoints the Manager for the time being of the branch of the Brank at 
which the account of the undersigned is being carried, the true and lawful 
attorney of the undersigned, irrevocable, with full power of substitution, 
for and in the name of and on behalf of and at the expense of the undersigned 
to act in relation to the instrument and in securing the enforcement of all 
the rights of the undersigned therein and thereunder as fully and effectually 
in all respects as the undersigned could do, and, without limiting the 
generality of the foregoing, to institute and prosecute any action or 10 
proceedings in respect of the instrument as said attorney may deem advisable 
and to execute on behalf of the under igned a discharge of the instrument 
in favour of the debtor. 

(14) The present assignment is given in addition to and not in 
substitution for any similar assignment heretofore given to and still held 
by the Bank and is taken by the Bank as additional security for the fulfil
ment of the aforesaid obligations of the undersigned to the Bank and shall 
not operate as a merger of any simple contract debt or in any way suspend 
the fulfilment of, or prejudice or affect the rights, remedies and powers of 
the Bank in respect of, the said obligations or any securities held by the 20 
Bank for the fulfilment thereof. 

(15) This agreement shall be binding on the undersigned and the 
heirs, executors, administrators, successors and assigns of the undersigned 
and shall enure to the benefit of the Bank and its successors and assigns. 

IN WITNESS WHEREOF this Agreement has been executed under 
seal at .... Fredericton .... this .... 27th .... day of.. .... May ......... 19 .... 34. 

In the presence of 

(Sgd) H. s. MURRAY 
(Sgd) 0. V. Stevenson 

(Sgd) Ewart C. Atkinson (L.S.) 
........... . ......................... (SEAL) 

N.B.- If this document is signed by an incorporated 
company its corporate seal must be affixed. 

30 
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13.-Letter horn Port Royal Pulp & Paper Co. Ltd. to E. C. Atkinson. 

MILLS 
SAINT JOHN, N. B. 

CANADA. 

No. 13 
J.H.B. 

Nov. 17/36 

PORT ROYAL PULP & PAPER CO. LIMITED. 

Exhibits. 

Plaintiff's 
Document. 

13. 
Letter from 
Port Royal 
Pulp & 
Paper Co. 
Ltd. to E. C. 

· t J h N B Atkinson, a1n o n, . ., 
July 14th, 1934. Hth July, 

193-1. E. C. Atkinson, 
Fredericton, N. B. 
Dear Sir: 
Regarding our contract dated April 26 we beg to advise that we agree 
to alterate this contract to read "whatever shipment you may have this 
summer up to a quantity of three thousand cords we will take care of this 
shipment on the terms in this contract." 

Yours very truly, 

PORT ROYAL PULP & PAPER CO. LTD. 
(Sgd) Antoine J. Lacroix 

AJL: EM Antoine J. Lacroix 

14.-Application for Credit and promise to give Bills of Lading, warehouse 
receipts or security under Sec. 88. 

upplementary to application 

Form 302. Rev. 8- 19. 
and promise dated Jan. 24/34 

Application for credit and promise to give bills of lading, 
warehouse receipts or security under section 88. 

Fredericton, N. B. July 16th, 1934 To the Manager 

THE ROYAL BANK OF CANADA, 
Fredericton, N. B. 

Dear Sir: 

No. 14 
J.H.B. 

Nov. 17/36 

The Bank is hereby requested by the undersigned to grant and continue 
during the current season (which shall be considered to terminate ... Twelve 
months after the date hereof) a revolving line of credit for my/our ... pulp
wood business of $ ... 10,000 ...... , and to make advances to the undersigned 

x O 2603 s s 

14. 
Application 
for Credit 
and promise 
to give Bills 
of Lading, 
warehouse 
receipts or 
security 
under 
Section 88, 
16th July, 
1934. 
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Exhibits. thereunder on the security of all the ...... Rough or draw shaved or sap 

Plaintiff's 
peeled spruce and fir pulpwood ......................................................... . 

Document. ··································································································· 
(hereinafter referred to as "goods") which are now owned or which may be 

No. 14. owned by the undersigned from time to time while any advances made under 
Application this credit remain unpaid, and which are now or may hereafter be in 
for Credi~ ... the ...... Lawrence :flowage on New River tream in the County of Charlotte 
and promise 
to give Bills ·: · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
of Lading, situated ... or elsewhere ................................................................. . 

warehouse · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · . . . . 10 
receipts or And the undersigned promise and agree to give the said Bank from 
~:c;:ty time to time and as often as required security and further sec\lrity for the 
Section 88, said advances by way of assignments under Section 88 of The Bank Act, 
16th July, covering all the said goods or part thereof, and/or bills of lading and/or 
1934-con- warehouse receipts for goods of the above kinds or some of them; and you 
tirmed. or the Acting Manager for the time being are hereby appointed the Attorney 

of the undersigned, to give from time to time to the Bank the security and 
further security above mentioned and to sign the same on behalf of the 
undersigned. 

The Bank may from time to time take from the undersigned bills 20 
and/or notes representing the advances in whole or part. Such bills and/or 
notes shall not extinguish or pay the indebtedness created by such advances 
but shall represent the same only. 

This undertaking is to apply to all advances made to the undersigned 
under the said line of credit, the intention being that all said goods which 
the undersigned may from time to time have in said place or places shall 
from time to time be assigned and further assigned as often as required to 
the Bank under Section 88 as security for all advances, and that all bills of 
lading or warehouse receipts covering goods of the above kinds which the 
undersigned may receive from time to time shall be given to the Bank as 30 
such security, and that no security taken shall be merged in any subsequent 
security or be taken to be substituted for any former security. 

Yours truly, 

( gd) Ewart C. Atkinson (L.S.) 
(SEAL) 
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15.-Agreement as to powers of The Royal Bank of Canada in relation to all 
advances and securities held therefor. 

Exhibits. 

No. 15 Plaintiff'!:! 
Document. 

Form 301. 
Rev. 11-19. 

J.H.B. 
Nov. l 7 /36. 15. 

Agreement as to Powers of The Royal Bank of Canada in relation to all Agrteement 

S . . £ as o powers 
Advances and ecur1ties held there or. ofThe 

To The Royal Bank of Canada:- Royal Bank 

I "d . f d d hi h b d b of Canada n cons1 erat1on o any a vance or a vances w c may e ma e y in relation 

10 THE ROYAL BANK OF CANADA (hereinafter called the "Bank") to all 
including any advance or advances upon the security of warehouse receipts advances. 
or bills of lading or upon any promise to give security or upon security a_nd ecun

under Section 88 of The Bank Act, the undersigned (hereinafter called the ~:s h;,1'1 
"Customer") consents, promises and agrees with the Bank as follows:- 16~~e Jiiy, 

1. All warehouse receipts, bills of lading or securities under The Bank 193-!. 

Act (hereinafter referred to as "the securities ") covering all goods, wares 
and merchandise as defined in The Bank Act, live stock and dead stock 
and grain as defined in The Bank Act, and crops (hereinafter referred to as 
the "goods"), together with all other securities now or hereafter acquired 

20 by the Bank from the Customer (including any securities which the Bank 
may allow to be substituted from time to time therefor or for any part 
thereof), and all proceeds thereof, together with all products of the goods 
and the proceeds of all sales of the goods shall at the option of the Bank 
be held as continuing collateral security for the payment of all advances 
so made and of all liabilities of the Customer to the Bank now or hereafter 
incurred and due or to become due and interest, including all costs, charges 
and expenses incurred in connection therewith or with the security taken 
therefor and interest thereon (all of which are hereinafter referred to as the 

30 

" liabilities " ). 
2. Any surplus resulting from the realization of such collateral security 

remaining after payment of the liabilities may be applied by the Bank in 
payment of or held by it as continuing collateral security for any and 
every other liability of the Customer to the Bank, due or to become due, 
heretofore, now or hereafter incurred, and interest and costs, charges and 
expenses in connection therewith or with the security therefor (all of which 
are hereinafter referred to as " additional liabilities ",. 

3. The interest above provided for shall be paid at the rate of seven 
per cent. per annum so long as anything remains due in respect of the 
liabilities and additional liabilities unless otherwise provided or agreed on 

40 and the liabilities and additional liabilities including such interest the 
Customer expressly agrees to pay. 

4. The Customer shall upon demand from time to time deliver to the 
Bank additional securities or make payments on account to its satisfaction 
and on default or on default in respect of any of the terms of this agreement, 

S s 2 
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all the said liabilities and additional liabilities shall, at the option of the 
Bank be payable forthwith, and without any demand, and the Bank is 
hereby authorised to sell all or any of the securities of the Customer and the 
goods and any part thereof and all products of the goods or any part 
thereof, if, and as, and when, and where the Bank, in its absolute discretion 
shall think proper, without notice to the Customer or any other person, 
without advertisement and without selling at public auction and to apply 
the proceeds in reduction of the liabilities and additional liabilities as the 
Bank may, from time to time see fit without prejudice to its claim for any 
deficiency and free from any right of redemption on the part of the 10 
Customer which is hereby waived and released, the Customer expressly 
waiving all and every formality prescribed by custom or by law in relation 
to any such sale. 

5. If the Customer shall sell the goods or any part thereof the proceeds 
of any such sale, including cash, bills, notes, evidences of title and securities, 
and the indebtedness of any purchaser in connection with such sales shall 
be the property of the Bank to be forthwith paid or transferred to the 
Bank and until so paid or transferred to be held by the customer in trust 
for the Bank. Execution by the Customer and acceptance by the Bank 
of an assignment of book debts shall be deemed to be in furtherance of 20 
this declaration and not an acknowledgement by the Bank of any right or 
title on the part of the Customer to such book debts. 

6. If the Bank shall surrender to the Customer any of the securities 
from time to time for the purpose of enabling the Customer to obtain 
possession of the goods, the Customer shall receive possession of the 
securities, and the goods as bailee for and on behalf of the Bank and deal 
with the same as the Bank may direct from time to time and shall give to 
the Bank securities under the Bank Act covering said Goods. 

7. The Customer shall keep the goods insured against damage by fire 
and if demanded by the Bank against any other loss or damage to their 30 
full insurable value in companies approved by the Bank, which shall be 
entitled to the benefit of all such insurance and shall assign to the Bank 
all policies evidencing the same or have the loss made payable to, and 
deliver the policies to the Bank, and upon default the Bank shall be 
entitled but not bound to effect insurance on the goods to such extent as 
it sees fit and the customer will pay on demand the premiums and interest 
thereon. 

8. The Customer shall at all times duly and seasonably pay and dis
charge the wages, salaries and other remuneration of all persons employed 
by the Customer in connection with the business of the Customer, and shall 40 
from time to time if so requested by the Bank obtain such waivers of prior 
liens for salaries, wages or other remuneration as may be necessary to secure 
to the Bank a first lien on the goods. 

9. Any promissory note or bill of exchange received by the Bank 
together with any security and/or documents attached thereto or received 
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therewith shall be subject to the terms of this agreement and the Bank Exhibits. 
and/or holders for the time being of such bill or note may at any time 
before or after the maturity thereof and whether or not the same has been ri~~=~~~~ 
dishonoured accept payment and deliver the security or documents or 
accept partial payment from time to time and thereupon release a pro- 15. 
portionate part of the security or the goods covered thereby. Agreement 

10. The Bank may itself or by an agent, from time to time, without any a} i,°/owers 
demand, forcibly open, enter upon or into and occupy and use free of ~oyaf Bank 
charge and to the exclusion of all others including the Customer, the of Canada 

10 premises and property (real and personal, immovable and movable) of or in relation 
used by the Customer in connection with the goods (not being the premises of to all 
a warehouseman or carrier) until the goods shall be fully realized upon and advdances. 

f t . t • . t . t t t £ th C t an secun-may rom 1me to 1me appom a receiver or agen o ac or e us omer, ties held 
who alone shall be responsible for his acts and such agency the Customer therefor, 
shall not have any power to revoke or determine. Such agent or receiver 16th July, 
shall have the powers hereby granted to the Bank (including entry and use 1_934-con
as above provided) and in addition the right from time to time in the tinued. 
name of the Customer to exercise all rights, powers, and privileges of the 
Customer of every kind and to do all acts and things that the Customer 

20 could do if acting, for the purpose of completing, selling, shipping or other
wise dealing with the goods in such manner as the Bank may think proper 
to enable the goods to be realized upon. 

ll. The Bank may release, compromise, settle and adjust any claim, 
dispute or difference which may arise in respect of the securities the goods 
and proceeds thereof and any collateral security and may use any Clearing 
House established by the Canadian Bankers' Association and in all 
dealings with the Customers' accounts and with Bills of Exchange and 
presentment for payment thereof may act under and in accordance with 
the rules and regulations under which such Clearing Houses are operated 

30 and shall not be responsible for any loss occasioned by acting hereunder, 
nor for any neglect, failure or delay in exercising or enforcing any of its 
powers or rights nor for any act, default or misconduct of any agent, broker, 
officer, employee or servant of the Ban.k, and the Bank shall be accountable 
only for such moneys as it shall actually receh:e. It shall not be necessary 
for the Bank to give notice of this agreement or of the securities taken 
hereunder to any person, and the Bank shall not be responsible for any 
failure to give notice, nor for granting any extension of time or indulgence. 

12. The Customer shall from time to time execute, draw, endorse, and 
deliver the securities and the notes for such advances and all notes, bills of 

40 exchange, agreements, contracts, leases assignments or other documents 
which may from time to time in the opinion of the Bank be necessary or 
expedient for the purpose of carrying into effect any of the provisions 
hereof and of perfecting the title of the Bank to the securities the goods and 
proceeds thereof and of securing the payment to the Bank of the said 
liabilities and additional liabilities and hereby appoints the Bank and any 
of its managers or acting managers t,he Attorney and Attqrneys of the 
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Customer, with full power of substitution from time to time for and in the 
name of the Customer to do any and all of the aforesaid acts, and this 
appointment being made in consideration of such advances shall be 
irrevocable so long as any part of the liabilities and additional liabilities 
remains unpaid and notwithstanding the death of the Customer, and every 
power, right and discretion conferred upon the Bank by this agreement or 
by the Bank Act may be exercised on the part of the Bank by the General 
Manager, or Assistant General Manager, or by any Inspector of the Bank, 
or any person from time to time nominated by the Bank as well as by the 
Manager or any person acting as such for the time being of any Branch of 10 
the Bank where the Customer may keep an account. 

13. The provisions hereof shall be in addition to all other legal 
remedies of the Bank, and to all rights under agreements heretofore given. 

14. Any notice to the Customer shall be sufficiently given if sent by 
mail addressed to the Customer at the address subjoined hereto. 

15. The benefit of all rules of law or equity inconsistent with any of the 
provisions hereof is hereby waived by the Customer. 

16. This is to be a continuing consent and agreement and all the 
provisions hereof shall extend to all advances now presently made or 
hereafter to be made by the Bank to the Customer and to all ecurities 20 
from time to time held by the Bank therefor, and the proceeds thereof; 
and every advance or loan hereafter made shall be deemed to be made upon 
the consents, promises and agreements herein contained. 

17. The word " Customer " shall mean and include the undersigned 
and the executors, administrators, successors and a sians of the under
signed. 

Signed and Sealed at Fredericton, N. B. this 16th day of July 1934 

Signature (Sgd.) Ewart C. Atkinson (L.S.) 
P. 0. Address Fredericton, N. B. 
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12.-Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd. 

No. 12 
J.H.B. 

Nov. l 7 /36 
FREDERICTON, N. B., July 17, 1934. 

Port Royal Pulp & Paper Co. Ltd., 
SAINT JOHN, N. B. 

Dear Sirs: 

Exhibits. 

Plaintiff's 
Document. 

12. 
Letter 
from Royal 
Bank of 
Canada to 
Port Royal 
Pulp & 

Re E. C. Atkinson Paper Co . 
.c L 2 2 b . . f . Ltd., 

10 We enclose herewith our 1orm e 1 , em~ an ass1gnm~nt o mornes 17th July, 
due or becoming due under your contract with Mr. Atkinson, dated 1934. 
April 26th, 1934, for 10,000 cords of peeled spruce and fir pu:1-pwood, of which 

20 

you will take delivery of 3,000 cords this summer as advised in your letter 
of the 14th instant to Mr. Atkinson. 

Please acknowledge receipt of this letter and advise the amount you 
have advanced him on pulpwood not delivered. 

Yours very truly, 

Manager. 

21.- Promissory Notes for advances made under an agreement to give security, 
Nos. 21 to 41 inclusive. 

21. 
Promis ory 
Notes for 

No. 21. 
Form 325 A 

3-25 

advances 
No. 21 made under 
J. H. B. an agree

Nov. 17 /36 ~ent to 

(Promissory Note to be given for advances made under an agreement to !~;:rity 
furnish security.) Nos. 21 to41 

$1,000.00......... .. .... Fredericton, N. B .... July 17 ... 1934 ... inc~si;ei 

25/975 200/775 250/525 200/325 69.45/255.55 170/85.55 l 7th 
0
july, 

On demand ... I ... promise to pay to 1934. 
30 THE ROYAL BANK OF CANADA at its office in Fredericton, N. B ......... . 

The sum of One thousand.................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dollars 
with interest at the rate of . . . . . . . . . 7 . . . . . . . . . per cent. per annum from date 
until paid, for value received. 

The borrower (Sgd) Ewart C. Atkinson 
to sign here .................................................. . 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
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under section 88 " made by the undersigned to the Bank, and dated the 
......... ,Jany 24th & July 16th ........................ day of ....................... . 
1934 ... and the undersigned hereby promises to give the said Bank, from 
time to time as required by the Bank, security and further security for the 
foregoing Note by way of assignments and further assignments under 
Section 88 of the Bank Act, upon the "goods" mentioned in the said 
Application and promise, or by way of \Varehouse Receipts or Bills of 
Lading for the same or part thereof, and no security taken hereunder shall 
be merged in any subsequent or taken to be substituted for any prior 
security, and the Manager of the said Bank, or the Acting Manager for the 10 
time being, is hereby appointed the Attorney of the undersigned to give 
from time to time to the Bank the security or further security above men
tioned and to sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ...... 17th ...... day of ... July ..... . 
1934 ..... . 

The property of the 
Royal Bank of Canada, 

Fredericton, N. B. 
Loan 930 

N 
The borrower to ( gd) Ewart C. Atkinson. 
sign here also .................................................. . 

July 31 1934 Interest 2.68 
Interest Aug 31 1934 5.94 
Interest Sep 30 1934 5.75 
Interest Oct 31 1934 5.94 
Interest Nov 30 1934 5.94 
Interest Dec 31 1934 4.05 
Interest Jan 31 1935 1.58 

CS 
CS 
CS 
CS 
SC 

·SR 
HS 

Charge 25c interest on 
L 899$75. pd Nov 17 

$25 
200 
250 
200 
69.45 
170. 

a /c Nov 17/1934 n 
,, Dec 7 n 

" 
14 n 

,, Dec 27 n 
Jan 11 n 
Jan 29 n 

6c stamp 

20 

30 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 
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21. 
Promissory 

. . 934 Notes for 
Fredencton, N. B. July ... 24 ... 1 .. · advances 

70. 
1,000.00 .............. .41.24 

made under 

111.24 Feb. 24/36 On demand ... I ... promise to pay an agree-. 
to THE ROYAL BANK OF CANADA at its office in Fredericton, N.B. ment_tto give secun y, 

10 ............... the sum of One thousand ...... 00/ ................................... · Nos. 21 to 41 
Dollars with interest at the rate of ... 7 ... per cent. per annum from date inclusive-
until paid, for value received. continued. 

The borrower (Sgd) Ewart C. Atkinson 24! 0j;i 
to sign here ..................................................... , 1934. ' 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Bank, and dated the 
...... Jany 24th & July 16th ........................ day of ....................... . 

20 1934 and the undersigned hereby promises to give the said Bank, from time 
to time as required by the Bank, security and further security for the 
foregoing Note by way of assignments and further assignments under 
Section 88 of the Bank Act, upon the " goods " mentioned in the said 
Application and promise, or by way of Warehouse Receipts or Bills of Lading 
for the same or part thereof, and no security taken hereunder shall be 
merged in any subsequent or taken to be substituted for any prior security, 
and the Manager of the said Bank, or the Acting Manager for the time 
being, is hereby appointed the Attorney of the undersigned to give from 
time to time to Bank the security or further security above mentioned and 

30 to sign the same on behalf of the undersigned. 
Dated at Fredericton, N. B. this ...... 24th ...... day of ...... July ... 1934 

Property of The Royal 
Bank of Canada. 

Fredericton, N. B. 
Loan 957 

The borrower to (Sgd) Ewart C. Atkinson 
N sign here also ..................................................... . 

July 31 1934 Interest 1.34 CS Interest Nov 30 1934 5.75 SC 
Interest Aug 31 1934 5.94 CS Interest Dec 31 1934 5.94 S H 

.{-0 Interest Sep 30 1934 5.75 CS Interest Jan 31 1935 5.94 H S 
Interest Oct 31 1934 5.94 CS 6c stamp 

2: G 2603 T t 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) . 

70. Fredericton, N. B .......... July 28 1934 ... 
$1,000.00 .................. 40.46 

::r~~e~ive 110.46 Feb. 24 136 On demand ... I ... promise to 
security, pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
Nos.21to41, N. B ....... the sum of One thousand.. OOf. .. ........................................ 10 
incl~sive- Dollars with interest at the rate of ... 7 ... per cent. per annum from date 
continuid. until paid, for value received. 

No. -3. 
28th July, 
1934. 

(Sgd) Ewart C. Atkinson 
the borrower 
to sign here ................... .... ........................ . 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the" Applicationfor 
credit and promise to give bills of lading, warehouse receipts or security un-
der section 88" made by the undersigned to the Bank, and dated the ........ . 
24th Jany & 16th July ..................................... ......... .. ......... day of 20 
.............................. 1934 and the undersigned hereby promises to give 
the said Bank from time to time as required by the Bank, security and 
further security for the foregoing Note by way of assignments and further 
assignments under Section 88 of the Bank Act, upon the " goods " 
mentioned in the said Application and promise, or by way of Warehouse 
Receipts or Bills of Lading for the same or part thereof, and no security 
taken hereunder shall be merged in any sub equent or taken to be sub
stituted for any prior security, and the Manager of the said Bank, or the 
Acting Manager for the time being, is hereby appointed the Attorney of 
the undersigned to give from time to time to the Bank the security or 30 
further security above mentioned and to sign the same on behalf of the 
undersigned. 

Dated at Fredericton, N. B. this ...... 28th ...... day of ...... July ...... 1934 .. . 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 972 
N The borrower to (Sgd) Ewart C. Atkinson 

sign here also .................................................. . 
34 days 

Interest Aug 31 1934 
Interest Sep 30 1934 
Interest Oct 31 1934 

6.52 s 1 

5.75 SC 
5.94 CS 

Interest Nov 30 1934 5.75 SC 
Interest Dec 31 1934 5.94 S H 40 
Interest Jan 31 1935 5.94 H S 

6c stamp 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 
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21. 
Promissory 

Fredericton, N. B ....... Aug. 2 ... 1934... Ndotes for 
a vances 

70. 
1,000.00 .................. 39.50 

made under 
109.50 Feb. 24 ... On demand ... I ... promise to an agree-

pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ment to give 
10 N. B., ...... the sum of One thousand ...... 00/ .......................................... security, 

Dollars with interest at the rate of ... 7 ... per cent per annum from date ~ 0

1
8

· 
2.1 to 41 

·1 'd £ 1 . d 1nc us1ve-unti pa1 , or va ue receive . continued. 

The borrower (Sgd) Ewart C. Atkinson No. 24. 
to sign here ................................................ 2nd August, 

1934. 
The foregoing note is given to THE ROYAL BANK OF CANADA for 

an advance made to the undersigned under the terms of the" Application for 
credit and promise to give bills of lading, warehouse receipts or security un-
der section 88 " made by the undersigned to the Bank, and dated the ..... . 
Jany 24 & July ... 16 ............ day of ... 1934 and the undersigned hereby 

20 promises to give the said Bank from time to time as required by the Bank, 
security and further security for the foregoing Note by way of assignments 
and further assignments under Section 88 of the Bank Act, upon the "goods " 
mentioned in the said Application and promise, or by way of Warehouse 
Receipts or Bills of Lading for the same or part thereof, and no s~curity taken 
hereunder shall be merged in any subsequent or taken to be substituted for 
any prior security, and the Manager of the said Bank, or the Acting Manager 
for the time being, is hereby appointed the Attorney of the undersigned to 
give from time to time to the Bank the security or further security above 
mentioned and to sign the same on behalf of the undersigned. 

30 Dated at Fredericton, N. B., this ... 2nd ...... day of ...... Aug ....... 1934 ... 

Property of The Royal Bank of 
Canada, Fredericton, N. B. 

Loan 1004 
N 

Interest Aug 
Interest Sep 
Interest Oct 
Interest Nov 

The borrower to (Sgd) Ewart C. Atkinson. 
sign here also .............. . .. . .................... . ........... . 

31 1934 5.56 CS Interest Dec 31 1934 5.49 S H 
30 1934 5.75 CS Interest Jan 31 1935 5.94 H S 
31 1934 5.94 C S 6c stamp 
30 1934 5.75 SC 

Tt2 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

35. 
$500.00 ..................... 19.56 Fredericton, N. B .... Aug. 4 ... 1934 ... 

an agree- 54.56 Feb. 24/36 On demand ......... promise to 
ment_to give pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ~c~7, N.B .......... the sum of ... Five hundred ... 00/.......... .... .... ..... .. .... .. ....... .... 10 
in~f~siv!

0 41 
Dollars with interest at the rate of ... 7 ... per cent. per annum from date 

continued. until paid, for value received. 
No. 25. The borrower (Sgd) Ewart C. Atkinson f~i:ugu t , to sign here ............................................ . 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application for 
credit and promise to give bills of lading, warehouse receipts or security 
under section 88" made by the undersigned to the Bank, and dated the 
...... 24th Jarry ... & ... 16th July ..................... day of. ...................... . 
.. ... ............. 1934 ... and the undersigned hereby promises to give the said 20 
Bank, from time to time as required by the Bank, security and further 
security for the foregoing Note by way of assignments and further assign
ments under Section 88 of the Bank Act, upon the " goods " mentioned in 
the said Application and promise, or by way of Warehouse Receipts or 
Bills of Lading for the same or part thereof, and no security taken hereunder 
shall be merged in any subsequent or taken to be substituted for any prior 
security, and the Manager of the said Bank, or the Acting Manager for the 
time being, is hereby appointed the Attorney of the undersigned to give 
from time to time to the Bank the security or further security above 
mentioned and to sign the same on behalf of the undersigned. 30 

Dated at Fredericton, N. B. this ........ .4th ...... day of. .. Aug .... 19 ... 34 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1021 
N The borrower to (Sgd) Ewart C. Atkinson 

sign here also ............................................... . 
Interest Aug 31 1934 2.58 CS Interest Dec 31 1934 2.97 S H 
Interest Sep 30 1934 2.87 CS Interest Jan 31 1935 2.97 H S 
Interest Oct 31 1934 2.97 C S 6c stamp 
Interest Nov 30 1934 2.87 S C 4.-0 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 
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21. 

Fredericton, N. B., ... Aug. 13 ... 1934 ... ~~~:i}:~ry 35. 
500.00 ..................... 18.69 advances 

made under 
53.69 Feb. 24/36 On demand ... I. .. promise to an agree-

pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ment_to give 
10 N. B ................ the sum of Five hundred ... 00/ ....................................... ;cur;?t . 

41 Dollars with interest at the rate of ... 7 ... per cent. per annum from date in~f~sive~ 
until paid, for value received. continued. 

The borrower (Sgd) Ewart C. Atkinson No. 26. 
to sign here............................................. ~~;~~ugust, 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application for 
credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Bank, and dated the 
24th Jany ... & ... 16th July . .............. day of .. .......... .................. 1934 .. . 

20 and the undersigned hereby promises to give the said Bank, from time to 
time as required by the Bank, security and further security for the foregoing 
Note by way of assignments and further assignments under Section 88 of 
the Bank Act, upon the "goods" mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank, the security or further security above mentioned and to 

30 sign the same on behalf of the undersigned. 
Dated at Fredericton, N. B. this ...... 13th ...... day of ... Aug ....... 1934 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1049 
N The borrower to (Sgd) Ewart C. Atkinson 

sign here also ............................................... . 
Interest Aug 31 1934 1.72 CS Interest Dec 31 1934 2.97 S H 
Interest Sep 30 1934 2.87 CS Interest Jan 31 1935 2.97 H S 
Interest Oct 31 1934 2.97 CS 6c stamp 

(() Interest Nov 30 1934 2.87 S C 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

35. 
$500.00 ..................... 17.64 Fredericton, N. B .... Aug. 24 ... 19 ... 34 

Promi ory 
Notes for 
advances 
made under 
an agree- 562.64 Feb. 24/36 On demand ... I. .. promise to 
menttogive pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
security, N. B .......... the sum of Five hundred ... 00/.... . ............ .. ... ... . . . . . . . .. .... .... 10 
Nos.21 to41 Dollars with interest at the rate of ... 7 ... per cent. per annum from date 
inclusive- until paid, for value received. 
continued. 

No. 27. The borrower (Sgd) Ewart C. Atkinson 
24thAugu t, to sign here ............................................ . 
1934. 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88" made by the undersigned to the Bank, and dated the 
24th Jany ... & ... 16th July ..................... day of ........................... 19 ..... . 
and the undersigned hereby promises to give the said Bank, from time to 20 
time as required by the Bank, security and further security for the foregoing 
Note by way of assignments and further assignments under ection 88 of 
the Bank Act, upon the "goods" mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and to 
sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ... 24th ......... day of ...... Aug .... 1934 ... 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1083 
N The borrower to (Sgd) Ewart C. Atkinson 

sign here also ............................................... . 
. 67 CS Interest Dec 31 1934 2.97 S H 

2.87 C Interest Jan 31 1935 2.97 H S 

30 

Interest Aug 31 1934 
Interest Sep 30 1934 
Interest Oct 31 1934 
Interest Nov 30 1934 

2.97 C S 6c stamp 
2.87 C 40 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

35. 
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21. 
Promis ory 

8500.00 ..................... 17.16 Fredericton, N. B ....... Aug. 29 ... 1934-... Notes for 
. advances 

0 · I . made under 
52.16 Feb. 24/36 n demand ...... prorruse to an acrree-

pay to THE ROYAL BANK OF CANADA at its office in ... Fredericton, mentto crive 
10 N. B ............. the sum of ... Five Hundred ... 00/ .................................... security, 

Dollars with interest at the rate of ...... per cent. per annum from date ~os.2~to41, 
until paid for value received. mcl~sive-

' continued. 
The borrower (Sgd) Ewart C. Atkinson No. 2 •. 
to sign here ............................................. 29thAugust, 

. . . 1934. 
The foregomg note 1s given to THE ROYAL BANK OF CANADA for 

an advance made to the undersigned under the terms of the" Application for 
credit and promise to give bills of lading, warehouse receipts or security 
under section 88" made by the undersigned to the Bank, and dated the ..... . 
24th Jany ... & ... 16th ... July ..................... day of ........................... 19 .. . 

20 and the.undersigned hereby promises to give the said Bank, from time to time 
as required by the Bank, security and further security for the foregoing 
Note by way of assignments and further assignments under Section 88 of 
the Bank Act, upon the "goods" mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same or 
part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the l\Ianager 
of the said Bank, or the Acting Manager for the time being, is hereby 
appointed the Attorney of the Undersigned to give from time to time to 
the Bank the security or further security above mentioned and to sign the 

30 same on behalf of the undersigned. 
Dated at Fredericton, N. B. this ... 29th ...... day of. ..... Aug ...... 19 ... 34 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1103 
N The borrower to ( gd) Ewart C. Atkinson 

33 days 
Interest Sep 
Interest Oct 

40 Interest Nov 

sign here also ................................................ . 

30 1934 3.16 
31 1934 2.97 
30 1934 2.87 

CS 
CS 
SC 

Interest Dec 31 1934 2.97 S H 
Interest Jan 31 1935 2.97 H S 

6c stamp 
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No. 29. 
Form 325 A 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

Promissory 35. 
Notes for $500.00 .................. 16.97 
advdances Fredericton, N.B ....... Aug. 31. .. 19 ... 34 ma e under 
an a 51.97 Feb. 24/36 On demand ...... I. ..... promise to 
~~ . 

ment to give pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 10 
security, N. B ....... the sum of Five hundred ... 00/ ............................................ . 
Nos.21 to41 Dollars with interest at the rate of ... 7 ... per cent. per annum from date 
inclusive- until paid, for value received. 
continued. 

No. 29. The borrower (Sgd) Ewart C. Atkinson ........... . 
3lst August, to sign here ..................................................... . 
1934. 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the" Application for 
credit and promise to give bills of lading, warehouse receipts or security un-
der section 88 " made by the undersigned to the Bank, and dated the ..... . 
24th ... Jany ... & ... 16th ... July .............................. day of ...........•......... 20 
19 ...... and the undersigned hereby promises to give the said Bank, from 
time to time as required by the Bank, security and further security for the 
foregoing Note by way of assignments and further assignments under 
Section 88 of the Bank Act, upon the" goods" mentioned in the said Appli
cation and promise, or by way of Warehouse Receipts or Bills of Lading 
for the same or part thereof, and no security taken hereunder shall be 
merged in any subsequent or taken to be substituted for any prior security, 
and the Manager of the said Bank, or the Acting Manager for the time being, 
is hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and to 30 
sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ...... 3lst ...... day of.. .... Aug ....... 19 . . . 34 

The property of The Royal Bank 
of Canada, Fredericton, N.B. 

Loan lllO 
N 

Interest Sep 
Interest Oct 
Interest Nov 

The borrower to (Sgd) Ewart C. Atkinson 
sign here also ....................... ........................... . 

30 1934 2.87 C S Interest Dec 31 1934 2.97 S H 
31 1934 2.97 CS Interest Jan 31 1935 2.97 H S 
30 1934 2.87 S H 6c stamp 40 
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Form 325 A 

3-25 Plaintiff's 
(Promissory Note to be given for advances made under an agreement to Document. 

furnish security.) 21. 
$490.00 ..................... 34.30 Promissory 

15.60 Fredericton, N. B .... Sep. 11 ... 1934 ... Notes for 
___ advances 

49.90 Feb. 24/36 On demand . .. I. .. promise to made under 

pay to THE ROYAL BANK OF CANADA at its office in Fredericton, :1e:f~~e~ive 
lO N. B ..... . .... the sum of Four hundred ninety ... 00/ ................................. security, 

Dollars with interest at the rate of ... 7 ... per cent. per annum from date Nos. 21 to 41 
until paid, for value received. incl~sive-

b S d E A 
. continue,d. 

The orrower ( g ) wart C. tlcinson No. 30. 
to sign here .................................. . .. . ................ llth Sept-

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application for 
credit and promise to give bills of lading, warehouse receipts or security un-
der section 88" made by the undersigned to the Bank, and dated the ..... . 
24th ... Jany ...... & ...... 16th ...... July ......... day of ............... 19 ... 34... and 

20 the undersigned hereby promises to give the said Bank, from time to time as 
required by the Bank, security and further security for the foregoing Note 
by way of assignments and further assignments under Section 88 of the 
Bank Act, upon the " goods " mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same or 
part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and to 

30 sign the same on behalf of the undersigned. 
Dated at Fredericton, N.B. this...... . .. llth ... day of ... Sep ... 1934 ... 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1154 
N 

Interest Sep 
Interest Oct 
Interest Nov 

:r O 2603 

The borrower to (Sgd) Ewart C. Atkinson 
sign here also .................................................. . 

30 1934 1.78 CS Interest Dec 31 1934 2.91 S H 
31 1934 2.91 CS Interest Jan 31 1935 2.91 H S 
30 1934 2.81 SC 6c stamp 

Uu 

ember, 1934. 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

37.45 
$535.00.. ... ...... .. ... .. 16.72 Fredericton, N. B., ... Sep ... 14 ... 19 ... 34 ... 

an af~ee-. 54.17 Feb.24/36 On demand ... I. .. promise to 
:;~rit; give pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
Nos. 21 to41 N.B ............. the sum of Five hundred thirty five................................. 10 
incl~sive- Dollars with interest at the rate of. ................. per cent. per annum from 
conNtinued. date until paid, for value received. 

0. 31. 
14th Sept- The borrower (Sgd) Ewart C. Atkinson 
ember, l\:!34. to sign here ..................................................... . 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Bank, and dated the 
......... 24th ... J any ... & ... 16th ... July .................... day of .................. 1934 
... and the undersigned hereby promises to give the said Bank, from time to 20 
time as required by the Bank, security and further security for the foregoing 
Note by way of assignments and further assignments under Section 88 of 
the Bank Act, upon the " goods " mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the. Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and to 
sign the same on behalf of the undersigned. 30 

Dated at Fredericton, N. B. this ...... 14th ...... day of ...... Sep ...... 19 ... 34 
Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1164 
N The borrower to (Sgd) Ewart C. Atkinson 

si.gn here also ..................................................... . 

Interest Sep 30 1934 1.63 C S Interest Dec 31 1934 3.17 S H 
Interest Oct · 31 1934- 3.17 (; S Interest Jan 31 1935 3.17 H S 
Interest Nov 30 1934 3.07 SC 6c stamp 



No. 32. 
Form 325 A 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

$100.00 7. 
3.04 

Fredericton, N. B. 
Sept 18th ..................... 1934 .. . 

Exhibits. 

Plaintiff's 
Document. 

21. 
Promissory 
Notes for 
advances 
made under 
an agree-

10.04 Feb. 24/36 On demand ... I. .. promise to ment.:o give 

10 pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ~~':~ito 41 
N.B .......... the sum of ... One hundred ... 00/100 ....................................... inclusive-
Dollars with interest at the rate of ... 7 ... per cent. per annum from date continued. 
until paid, for value received. No. 32. 

18th Sept-
The borrower {Sgd) Ewart C. Atkinson ember, 1934. 
to sign here .......................................... , .......... . 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Bank, and dated the .. . 

20 24th ... January ... & ... 16 ... July ..................... day of .................. 1934 ..... . 
and the undersigned hereby promises to give the said Bank, from time to 
time as required by the Bank, security and further security for the foregoing 
Note by way of assignments and further assignments under Section 88 of 
the Bank Act, upon the " goods " mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 

30 time to the Bank the security or further security above mentioned and to 
sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ...... 18th ...... day 0£ ...... Sept ...... 19 ... 34 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1173 
S The borrower to (Sgd) Ewan C. Atkinson 

sign here also ..................................................... . 

Interest Sep 30 1934 .23 CS Interest Dec 31 1934 .59 S H 
Interest Oct 31 1934 .60 CS Interest Jan 31 1935 .59 H S 

40 Interest Nov 30 1934 .57 S C 3c stamp 

U u 2 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

$\00.00............ 7. 
2.64 Fredericton, N. B .... Oct. 9 ...... 19:l4 .. . 

an agree. 9 64 F b 24/36 0 d d I · t t to . . e . n eman . . . . . .. promrne ,o 
:~:ity give pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
Nos.21 k>41, N. B ............. the sum of One hundred 00/ .......................................... 10 
inclusive- Dollars with interest at the rate of .... 7 .... per cent. per annum from date 
continued. until paid, for value received. 

9t:O~t!\er The borrower (Sgd) Ewart C. Atkinson 
1934. ' to sign here .................................................... . 

The· foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application 
for credit and promise to give bills of lading, warehouse receipts or 
security under section 88 " made by the undersigned to the Bank, and 
dated the ....... 24th .. Jany .... & .... 16th .... July ..................................... .. 
day of .................. 1934 .... and the undersigned hereby promises to 20 
give the said Bank, from time to time as required by the Bank, security 
and further security for the foregoing Note by way of assignments and 
further assignments under Section 88 of the Bank Act, upon the "goods" 
mentioned in the said Application and promise, or by way of Warehouse 
Receipts or Bills of Lading for the same or part thereof, and no security 
taken hereunder shall be merged in any subsequent or taken to be substi
tuted for any prior security, and the Manager of the said Bank, or the 
Acting Manager for the time being, is hereby appointed the Attorney of 
the undersigned to give from time to time to the Bank the security or 
further security above mentioned and to sign the same on behalf of the 30 
undersigned. 

Dated at Fredericton, N. B. this ...... 9th ...... day of ....... Oct ......... 1934 

Property of The Royal Bank of 
Canada, Fredericton, N. B. 

Loan 1257 
N The borrower to (Sgd) Ewart C. Atkinson 

Interest Oct 31 1934 
Interest Nov 30 1934 
Interest Dec 31 1934 

sign here also ............................................... . 

.42 C S Interest Jan 31 1935 .59 H S 
.57 S C 3c stamp 
.59 S H 40 



No. 34. 
Form 325 A 

3-25 
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3c stamp 
Exhibits. 

Plaintiff's 
Document. 

(Promissory Note to be given for advances made under an agreement to 
furnish security.) ~l. 

. Proilllssory $100.00 .............. . 7.00 
2.34 

Fredericton, N. B ...... Oct .. 26th ... 19 .. 34 .. Notes for 
advances 
made under 

9.34 Feb. 24/36 On demand ......... promise to an agree .. 
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ment_!0 give 

10 N. B ............ the sum of One hundred .... 00/100 .......................... · · · · · · · · · · ;~~~fto 41 
Dollars with interest at the rate of .... 7 .... per cent. per annum from date inclusive-
until paid, for value received. continued. 

The borrower (Sgd) Ewart C. Atkinson 26! 0

0!:~. 
to sign here ..................................................... ber, 1934. 

The foregoing note is given to THE ROYAL BANK OF CANADA 
for an advance made to the undersigned under the terms of the "Appli
cation for credit and promise to give bills of lading, warehouse receipts 
or security under section 88 '' made by the undersigned to the Bank, and 
dated the .... 24th. January & .... 16th .... July........ .. ................ day of 

20 .............................. 1934 and the undersigned hereby promises to give 
the said Bank, from time to time as required by the Bank, security and 
further security for the foregoing Note by way of assignments and further 
assignments under Section 88 of the Bank Act, upon the "goods" 
mentioned in the said Application and promise, or by way of Warehouse 
Receipts or Bills of Lading for the same or part thereof, and no security 
taken hereunder shall be merged in any subsequent or taken to be substi
tuted for any prior security, and the Manager of the said Bank, or the 
Acting Manager for the time being, is hereby appointed the Attorney of the 
undersigned to give from time to time to the Bank, the security or further 

30 security above mentioned and to sign the same on behalf of the undersigned. 
Dated at Fredericton, N. B. this ......... 26th ...... day of .... Oct .... 19 .. . 34 

The Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1323 
S The borrower to (Sgd) Ewart C. Atkinson 

sign here also ..................... : ........................... . 

Interest Oct 31 1934 .09 C S Interest Dec 31 1934 .59 S H 
Interest Nov 30 1934 .57 S C Interest Jan 31 1935 .59 H S 



Exhibits. No. 35 
Form 325 A 

3-25 
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Plaintiff's 
Document. 

(Promissory Note to be given for advances made under an agreement to 
furnish security.) 21. 

Promissory 7. 
~:::~:~: $100.00 ..................... 2.22 Feb. 24/36 
made under 
an agree 9.22 

Fredericton, N. B. 
......... Oct. 3lst ......... 19 ... 34 .. . 

On demand ... I. .. promise to 
ment to give pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
security, N. B .......... the sum of ......... One hundred 00/100 ................................. 10 
~

0

1
8 

· 2_l to 4l Dollars with interest at the rate of ... 7 ... per cent. per annum from date 
me us1ve- til . d .c l . d continued. un pa1 , .1or va ue receive . 

No. 35. The borrower (Sgd) Ewart C. Atkinson 
3lst Octo- to sign here ............................................ . 
ber, 1934. 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application for 
credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Bank, dated the ..... . 
24th January & 16th July .................. day of .............................. 1934 
and the undersigned hereby promises to give the said Bank, from time to 20 
time as required by the Bank, security and further security for the fore
going Note by way of assignments and further assignments under Section 88 
of the Bank Act, upon the" goods " mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and to 
sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ...... 3lst ...... day of.. .... Oct ....... 19 ... 34 

The Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1342 

N 

Interest Nov 30 1934 
Interest Dec 31 1934 

The borrower to (Sgd) Ewart C. Atkinson 
sign here also ............................................. . 

.57 S C Interest Jan 31 1935 .59 H S 

.59 S H 3c stamp 

30 



No. 36. 
Form 325 A 

3-25 
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Exhibits. 

Plaintiff's 
Document. 

(Promissory Note to be given for advances made under an agreement to 
furnish security.) 2_1. 

Fredericton, N. B .... Nov. 17 ... 1934 ... ~:~~~~:ry $100.00 ..................... 7. 
1.89 advances 

made under 
8.89 Feb. 24/36 On demand ..... :promise to an agree-. 

pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ment_to give 
10 N. B ....... _. .. t~e sum of ... One hundred ... 00/ .......................................... ~~:r~t.f't041 

Dollars with mterest at the rate of ... 7 ... per cent. per annum from date inclusive-
until paid, for value received. continued. 

The_ borrower (Sgd) Ewart C. Atkinson 
17

: 0N~~~ 
to sign here ............................................. ember, 1934. 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88" made by the undersigned to the Bank, and dated the ..... . 
24th Jany ... & ... 16th July ..................... day of ........................... 1934 .. . 

20 and the undersigned hereby promises to give the said Bank, from time to 
time as required by the Bank, security and further security for the foregoing 
Note by way of assignments and further assignments under Section 88 of 
the Bank Act, upon the "goods" mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bills of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and 

30 to sign the same on behalf of the undersign d. 

40 

Dated at Fredericton, N. B. this ...... 17th ...... day of ... Nov ...... 1934 

The Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 1408 
N 

Interest Nov 30 1934 
Interest Dec 31 1934 
Interest Jan 31 1935 

The borrower to (Sgd) Ewart C. Atkinson 
sign here also ............................................... . 

. 25 SC 

.59 S H 

.59 H S 
3c stamp 
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21. 
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No. 37. 
Form 325 A 

2-20 
(Promissory Note to 

344 

be given for advances made under an agreement to 
furnish security.) 

Due ....................... . 
$200.00 ..................... 14. Fredericton, N. B .... Dec. 7th ...... 1934 ... 

3.03 

ment to give 17 .03 Feb. 24/36 On demand ... I. .. promise to 
security, pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 10 ~of' 2_1 to41 N. B .......... the sum of. ..... Two hundred ... 00/100 ................................ . 
mntc ~sivede- Dollars with interest at the rate of ... 7 ... per cent. per annum as well after as 
co inu . b £ . £ l . d No. 37. e ore maturity or va ue receive . 
7th Decem- The borrower (Sgd) Ewart C. Atkinson 
ber, 1934. to sign here ......................... ·, · · · · · · · · · · · · · · · · · · · · · · · · · · · 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the " Application for 
credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the bank, and dated the 
...... 24th ... January ... & ... 16th ... July ........................ day of.................. 20 
1934 ... and the undersigned hereby promises to give the said Bank, from 
time to time as required by the Bank, security and further security for the 
foregoing Note by way of assignments and further assignments under 
Section 88 of the Bank Act, upon the " goods " mentioned in the said 
Application and promise, or by way of Warehouse Receipts or Bills of 
Lading for the same or part thereof, and no security taken hereunder shall be 
merged in any subsequent or taken to be substituted for any prior security, 
and the Manager of the said Bank, or the Acting Manager for the time 
being, is hereby appointed the Attorney of the undersigned to give from 
time to time to the Bank the security or further security above mentioned 30 
and to sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ...... 7th ... day ofDecember ...... 19 ... 34 

The Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 28 
N The borrower to (Sgd) Ewart C. Atkinson 

sign here also .................................................. . 

Interest Dec 31 1934 
Interest Jan 31 1935 

two 3c stamps 

.92 S H 
1.18 H S 

40 



No. 38. 
Form 325 A 

3-25 
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(Promissory Note to be given for advance made under an agreement to 
furnish security .) 

... 250.00 .................. 17.50 Fredericton, N. B ....... Dec .... 13 ... 1934 .. . 
3.50 

Exhibits. 

Plaintiff's 
Document. 

21. 
Promissory 
Note for 
advances 
made under 

21. Feb. 24/36 On demand .... .. promise to an agree-
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, ment to give 

10 N. B .......... the sum of ... Two hundred fifty ... 00/ .................................... security, 
Dollars with interest at the rate of ... 7 ... per cent. per annum from date ~os. 2~ to4J 
until paid, for value received. mclt~,nvedcon inue . 

The borrower (Sgd) Ewart C. Atkinson No. 38. 
to sign here...................................................... 13th Decem

ber, 1934. 
The foregoing note is given to THE ROYAL BAL~K OF CANADA for 

an advance made to the 1mdersigned under the terms of the " Application for 
credit and promise to give bills of lading, warehouse receipts or security 
under section 88" made by the undersigned to the Bank, and dated the ..... . 
24th ... Jany ... & ... 16th ... July ........................ day of. ......................... . 

20 19 ... 34 and the undersigned hereby promises to give the said Bank, from 
time to time as required by the Bank, security and further security for the 
foregoing Note by way of assignments and further assignments under 
Section 88 of the Bank Act, upon the " goods " mentioned in the said 
Application and promise, or by way of \Varehouse Receipts or Bills of 
Lading for the same or part thereof, and no security taken hereunder shall 
be merged in any subsequent or taken to be substituted for any prior 
security, and the Manager of the said Bank, or the Acting Manager for 
the time being, i hereby appointed the Attorney of the undersigned to give 
from time to time to the Bank the security or further security above 

30 mentioned and to sign the same on behalf of the undersigned. 
Dated at Fredericton, N. B. this ... 13th ...... day of ...... Dec ...... 19 ... 34 

The Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 44 
N The borrower to (Sgd) Ewart C. Atkinson 

sign here also .................................................. . 

Interest Dec 31 1934 .86 S H 
Interest Jan 31 1935 1.48 H S 

two 3c stamps 

T ({ 2603 ' x x 
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Document. 

21. 
Promi sory 
Notes for 
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ment to give 
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inclusive
continued. 

No. 39. 
27th Decem
ber, 1934. 

No. 39. 
Form 325 A 

3-25 
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(Promissory Note to be given for advances made under an agreement to 
furnish security.) 

s ... 200.00 ........... . 14 
2.26 

Fredericton, N. B .... Dec ... 27 ... 1934 ... 

16.26 Feb 24 36 On demand ......... promise to 
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
N. B .......... the sum of.. .Two hundred ................................................ 10 
Dollars with interest at the rate of. .. 7 ... per cent. per annum from date 
until paid, for value received. 

The borro,ver (Sgd) Ewart C. Atkinson 
to sign here ..................................................... . 

The foregoina note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Bank, and dated 
the ............ 24th ...... Jany ... & ... 16th ... July ................................. day 
of .................. 1934 ... and the undersigned hereby promises to give the 20 

said Bank, from time to time as required by the Bank, security and further 
security for the foregoing Note by way of assignments and further assign
ments under • 'ection 88 of the Bank Act, upon the " goods " mentioned in 
the said Application and promise, or by way or Warehouse Receipts or Bills 
of Lading for the same or part thereof, and no security taken hereunder shall 
be merged in any subsequent or taken to be substituted for any prior 
security, and the Manager of the said Bank, or the Acting Manager for the 
time being, is hereby appointed the Attorney of the undersigned to give 
from time to time to the Bank the security or further security above 
mentioned and to sign the same on behalf of the undersigned. 30 

Dated at Fredericton, N. B. this ......... 27th......... day of ......... 
Dec ......... 19 ... 34 

The Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 87 
N 'Ihe borrmver to ( gd) Ewart C. Atkinson 

sign here also ..................................................... . 

Interest Dec 31 1934 .15 
Interest Jan 31 1935 1.18 

two 3c stamps 

H' 
H. 

40 
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Form 325 A 
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(Promissory Note to be given for advance made under an agreement to 

Exhibits. 

Plaintiff's 
Document. 

21. 

' ... 69.45 .............. . 4.75 
.59 

furnish security.) 
d J PromiRsory 

Fre ericton, N. B .... , an. 11. ..... 1935 ... Note for 

5.34 Feb 24-/36 On demand ... I. .. promise to 
pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 

10 N. B .......... the sum of. .. Sixty nine 45 / ............................................... . 
Dollars with interest at the rate of ... 7 ... per cent. per annum from date 
until paid, for value received. 

'Ihe borrower (Sgd) Ewart C. Atkinson 
to sign here ........................................................ . 

ECA 
The foregoing note is given to THE ROYAL BANK OF CANADA for 

an advance made to the undersigned under the terms of the " Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88" made by the undersigned to the Bank, and dated 

20 the ...... 24 ... Jany ... & ... 16th ... July ........................ day of ............ 1934 
.................. 1934 ...... and the undersigned hereby promises to give the 
said Bank, from time to time as required by the Bank, security and further 
security for the foregoing Note by way of assignments and further assign
mentR under Section 88 of the Bank Act, upon the " goods " mentioned in 
the said Application and promise, or by way of Warehouse Receipts or Bills 
of Lading for the same or part thereof, and no security taken hereunder shall 
be merged in any subsequent or taken to be substituted for any prior security, 
and the Manager of the said Bank, or the Acting Manager for the time 
being, is hereby appointed the Attorney of the undersigned to give from 

30 time to time to the Bank the security or further security above mentioned 
and to sign the same on behalf of the undersigned. 

Dated at Fredericton, N. B. this ... llth ............ day of ......... Jany ..... . 
19 ... 35 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 129 
The borrower to (Sgd) Ewart C. Atkin::;on 
sign here also ..................................................... . 

Interest Jan 31 1935 
40 

.26 HS 
3c stamp 

:X x 2 

advance 
made under 
an agree
ment to give 
security, 
Nos. 21 to41 
inclusive
conlinul'd. 

Xo. 40. 
llth Janu
ary, 1935. 
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Document. 

21. 

No. 41. 
Form 325 A 

3- 25 
(Promissory Note to 

348 

be given for advances made under an agreement to 
furnish security.) 

... 170.00 .................. 11.90 Fredericton, N. B .... Jan. 29 ... 1935 .. . 
.85 

Promissory 
N"otes for 
advances 
made under 
an agree· 12.75 Feb 24 36 On demand ...... promise to 
menttogive pay to THE ROYAL BANK OF CANADA at its office in Fredericton, 
security, N. B ....... the sum of One hundred seventy 00/ ....................................... 10 
~os

1
· 2.1 to 4l Dollars with interest at the rate of ... 7 ... per cent. per annum from date 

me us1ve- t'l 'd .c l . d 
continued. un 1 pa1 , 1or va ue receive . 

No. 41. The borrower (Sgd) Ewart C. Atkinson 
29th Janu- to sign here ............................................ . 
ary, 1935. 

The foregoing note is given to THE ROYAL BANK OF CANADA for 
an advance made to the undersigned under the terms of the "Application 
for credit and promise to give bills of lading, warehouse receipts or security 
under section 88 " made by the undersigned to the Banl{, and dated the ..... . 
24 ... Jany ... & ... 16th ... July .................. day of ............... 1934 .............. . 
and the undersigned hereby promises to give the said Bank, from time 20 

to time as required by the Bank, security and further security for the fore
going Note by way of assignments and further assignments under Section 88 
of the Bank Act, upon the " goods " mentioned in the said Application and 
promise, or by way of Warehouse Receipts or Bms of Lading for the same 
or part thereof, and no security taken hereunder shall be merged in any 
subsequent or taken to be substituted for any prior security, and the 
Manager of the said Bank, or the Acting Manager for the time being, is 
hereby appointed the Attorney of the undersigned to give from time to 
time to the Bank the security or further security above mentioned and to 
sign the same on behalf of the undersigned. :m 

Dated at Fredericton, N. B. thi ... 29th ...... day of ...... Jany ...... 1935. 

The borrower to (Sgd) Ewart C. Atkinson 
sign here also ............................................... . 

Property of The Royal Bank 
of Canada, Fredericton, N. B. 

Loan 194 

two 3c stamps 
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16.- Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. 

MILLS 
SAINT JOHN, N. B. 

CANADA 

No. 16 
J.H. B. 

Nov. 17/36 

PORT ROYAL P LP & PAPER CO. LIMITED 
Saint John, N. B., 

lO July 19, 1934. 

20 

Royal Bank of Canada, 
Fredericton, N. B. 
Gentlemen: 

We acknowledge receipt of assignment of money due or becoming due 
on the contract we have with E. C. Atkinson, of Fredericton, N. B. The 
amount of advances to Mr. Atkinson on pulpwood from our company is 
$10,975.62. 

Yours very truly, 

AJL: LG 

PORT ROYAL PULP & PAPER CO. LTD. 
(Sgd) Antoine J. Lacroix 

Antoine J . Lacroix 

17.-Letter from Port Royal Pulp & Paper Co. Ltd. to A. C. Atkinson. 

MILLS 
SAINT JOHN, N. B. 

CANADA 

No. 17 
J.H. B. 

Nov. 17/36 

PORT ROYAL PULP & PAPER CO. LIMITED 
30 Saint John, N. B., 

A. C. Atkinson, 
Fredericton, N. B. 
Dear Sir: 

July 24, 1934. 

Regarding advances on your contract for this years contract of Pulp
wood, we are going to make all the effort possible to provide further advances 
of three thousand for August 6, if at all possible. 

Yours very truly, 
PORT ROYAL PULP & PAPER CO. LTD. 

40 (Sgd) Antoine J . Lacroix 
AJ L : LG Antoine J. Lacroix 
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Document. 
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22.-Letter from Port Royal Pulp & Paper Co. Ltd. to E. C. Atkinson. 

No. 22 
J.H.B. 

MILL:::; Nov. 18136 
SAINT JOHN, N. B. 

CANADA 
PORT ROYAL PULP & PAPER CO. LIMITED 

E. C. Atkinson, 
New Lepreau, Ltd., 
Fredericton, N. B. 

Dear Sir: 

Saint John, N. B., 
Sept. 13th, 1934. 

In order for us to continue further advances for your operations, as 
discussed at the office of Mr. Murray, Manager of the Royal Bank of anada 
at Fredericton, we are enclosing three copies of bill of sale which will have 
to be signed by the Bank, yourself and all others concerned in the matter. 

If you \Vill please attend to thi. matter promptly, it will simplify the 
further advances you need for your operation. 

The original has been sent to Mr. Murray, and this, as well as the three 

10 

copies, will have to be duly executed.. 20 

A.J.L.: EM 
Enc. 

Yours truly, 

PORT ROYAL PULP & PAPER CO. LTD. 

(Sgd.) Antoine J. Lacroix 
Antoine J. Lacroix 
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23.- Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. 

No. 23 
J. H . B. 

Exhibits. 

P laintiff's 
Document. MILLS 

SAINT JOHN, N. B. Nov. 18/36. 23. 
CANADA Letter from 

PORT ROYAL PULP & PAPER CO. LIMITED Port Royal 
Pulp & 

Saint John, N. B. Paper Co. 
Sept. 13th, 1934. Ltd. to 

Royal Bank 
of Canada, 
13th Sept. 
ember, 

Mr. Murray, Manager, 
10 Royal Bank of Canada, 

Fredericton, N. B. 

Dear Sir : 
With further reference to our conversation in your office on Sept

ember 10, 1934, we are including with this letter bill of sale for the New 
Lepreau Limited, E . C. Atkinson, jointly with the Royal Bank of Canada 
and the Port Royal Pulp & Paper Co. Ltd. This is in line with the writer's 
proposition, and we can only make further advances for the continuation 
of Mr. Atkinson's operations if this bill of sale is duly signed by all the 
parties, and returned to us in as short a time as possible. 

20 We have sent Mr. Atkinson three copies, as we need four, and are 
sending you the original. You will be able to get the other three copies 
from Mr. Atkinson. 

AJL : EM 
Enc. 

Yours truly, 

P ORT R OYAL PULP & PAPER CO. LTD. 

(Sgd.) Antoine J . Lacroix 
Antoine J. Lacroix 

1934. 
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25.- Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd. 

THE ROYAL BANK OF CANADA 
Incorporated 1869 

PLEASE ADDRESS 
ALL COMMUNICATIONS 

TO THE MANAGER 
CABLE ADDRESS "ROYALBANK" 

No. 25 
J.H.B. 
Nov. 18/36 

FREDERICTON, N. B., Sept. 14, 1934. 

Without prejudice to our position. 
The Port Royal Pulp & Paper Co., Ltd., 

SAINT JOHN, N. B. 

ATTENTION ANTOINE J. LACROIX 
Dear Sirs: 

·we have received your letter of the 13th inst., al o the document. As 
advised during our conversation, we cannot see any reason why the bank 
should release our Section 88 Security and join with you in a Bill of Sale 

10 

on a pro rata basis of our debts; nor to accept settlement on the same 20 
basis. \Ve might possibly be willing to accept payment of our debt at the 
rate of ·3 per cord as the pulpwood is delivered to you but this proposition 
would have to be approved by our Head Office. 

As mentioned above, we at this time cannot see any reason why we 
should relinquish our first security on the pulpwood and shall be glad to 
hear from you further regarding the matter. 

Could you not now arrange to pay our loan of $8,000 to E . C. Atkinson 
on the pulpwood contract and naturally you would then have full control 
of the pulpwood as our security under Section 88 would then be released. 

We observe on page No. 2 of the Document, under the paragraph 30 
"shipments," that shipments will begin in March 1935. You apparently 
have overlooked your letter stating that you would take delivery of 3,000 
cords this year. 

Yours truly, 

(Sgd.) H. S. Murray 
Manager. 



!O 

353 

24.- Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. Exhibits. 

No. 24 
J.H.B. 

Plaintiff's 
Document. 

Nov. 18/36 
MILLS 24. 

SAINT JOHN, N. B. Letter from 
CANADA Port Royal 

PORT ROYAL PULP & PAPER CO. LIMITED ~ulp &c 
Saint John, N. B., L:r~o o. 

H. S. Murray, Manager, 
Royal Bank of Canada, 
Fredericton, N. B. 
Dear Sir: 

Sept 15th, 1934. RoyalBank 
of Canada, 
15th Sept
ember, 
1934. 

We have your letter of September 14th, and as the writer has repre
sented to you unless we have some security on the New Lepreau, we are 
going to have to discontinue all advances entirely. As you know, this 
places E. C. Atkinson in a state of bankruptcy, and someone will have to 
step in and complete the operations, and both of us will stand considerable 

:.JO loss. We have represented plainly to you that on the strength of the letter 
you have written him it is not our intention to advance any more money to 
increase your security under Section 88. Unless a prompt decision is 
arrived at, we are going to drop out of the picture all together and take 
our own chances regarding the advances we have made. 

On the paper which we sent you to be signed, you will find reference 
permitting you to hold present guarantee under Section 88, which you 
now have, until fully paid. If you think that this does not cover you fully, 
just as much as you are now, we do not see what else we can do, but unless 
our own company is receiving some security, we are going to drop the 

30 matter entirely. We regret to advise that we have no other proposition to 
make. This is our final decision in the matter. 

The operations are at the stage at the present time where it is time for 
us to come to a decision of discontinuing advances or not, and we do not 
want to go any further. 

If you decide not to give us the security we are asking for, you had 
better make arrangements to finish the operations. The market on pulp
wood has dropped enough to enable us to turn around and purchase wood 
to make up for the loss we may have to stand on this contract with E. C. 
Atkinson. 

AJL: EM 

, H ~603 

Yours very truly, 
PORT ROYAL PULP & PAPER CO. LTD. 

(Sgd.) Antoine J. Lacroix 
Antoine J. Lacroix 

y y 
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18.-Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd. 

THE ROYAL BANK OF CANADA 
Incorporated 1869 

PLEASE ADDRESS 
ALL COMMUNICATIONS 

TO THE MANAGER 
CABLE ADDRESS " ROYALBANK " 

No. 18 
J. H. B. 

Nov. 17/36 

FREDERICTON, N. B., December 13, 1934. 

Port Royal Pulp & Paper Co. Ltd. 
SAINT JOHN, N. B. 

Dear Sirs: 
We have today received from Mr. Atkinson cheque for $250.00 which 

is being credited on his account and we understand that it is for supplies and 
accounts now due. 

10 

We would like to have, when convenient, a statement of the pulpwood 
delivered to you this fall including the quantity recently shipped, which, we 
understand, was approximately 1,775 cords and in connection with the 20 
latter we shall expect shortly a cheque at the rate of $2 per cord, to be 
applied on Mr. Atkinson's pulpwood advances now amounting to $8,000. 

Thanking you for your attention to this matter. 

Yours truly, 

(Sgd) H. S. Murray 
Manager 



10 

20 
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19.-Letter from Port Royal Pulp & Paper Co Ltd. to Royal Bank of Canada. 

MILLS 
SAINT JOHN, N. B. 

CANADA 

No. 19 
J. H. B. 

Nov. 17/36 

PORT ROYAL PULP & PAPER CO. LIMITED 

Royal Bank of Canada, 
Fredericton, N. B. 

Saint John, N. B., 
December 21, 1934 

Attention N. S. Murray, Manager. 

Dear Sir: 
Referring to your letter of December 13th, we wish to advise that E. B. 

Atkinson delivered during November and December 1772 cores of peeled 
spruce pulpwood. 

Trusting this is the information you require, 

AJL: EM 

x G 2603 

Yours very truly, 
PORT ROYAL PULP & PAPER C. LTD. 

Zs 

(Sgd) Antoine J. Lacroix 
Antoine J. Lacroix 

Exhibits. 
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Document. 
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Port Royal 
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Royal Bank 
of Canada, 
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B.-Letter from Royal Bank of Canada to Port Royal Pulp & Paper Co. Ltd. 

THE ROYAL BANK OF CANADA 
Incorporated 1869 

PLEASE ADDRESS 
ALL COMMUNICATIONS 

TO THE MANAGER 
CABLE ADDRESS '· ROYALBANK " 

B 
J. H. B. 

Nov. 18/36 

FREDERICTON, N. B., December 27, 1934. 

The Port Royal Pulp & Paper Co. Ltd., 
SAINT JOHN, N. B. 

Dear Sirs: 
Referring to your letter of the 2lst inst. advising that you have 

received from Mr. Atkinson 1772 cord of pulpwood, according to your 
agreement you should send us upon receipt payment at the rate of $2 per 
cord and we must now ask you to forward the amount by return mail. 

lO 

We might mention that Head Office has been advised that a payment 
would be made this month and if it is not forthcoming it will place us in a 20 
somewhat awkward position with them. 

Thanking you for your attention to this matter. 

Yours truly, 
(Sgd) H. S. Murray 

Manager. 
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C.- Letter from Port Royal Pulp & Paper Co. Ltd. to Royal Bank of Canada. 

c 
J·. H. B. 

Nov. 18/36 
MILLS 

'AINT JOHN, N. B. 
CANADA 

PORT ROYAL PULP & PAPER CO. LIMITED 

Exhibits. 

Defendants' 
Document. 

C. 
Letter from 
Port Royal 
Pulp & 
Paper Co. 
Ltd.to 

10 
Saint John, N. B., Roya.I Bank 
December 28, 1934. of Canada, 

28thDecem· 
ber, 1934. Royal Bank of Canada, 

Fredericton, N. B. 
Attention N. i • MmTay, Manager. 

Dear Sir: 
We have your letter of December 27th, and are sorry to advise that 

we have never agreed to apply $2.00 per cord for the Royal Bank of Canada 
on E. C. Atkinson's contract for pulpwood. We have made you a pro
position, as a kind of settlement under the circumstances, which you and 
your head office did not seem to approve of, as you came back with a 

20 proposition of $2.00 per cord, which was never agreed to by us. We feel 
now that as we had to carry the advances for the continuation of Atkinson's 
account, the Port Royal Pulp & Paper Co. Ltd. is entitled to deducting the 
first money in the amount of their own advances before any other money 
goes out of that operation or out of that pulpwood. As the Port Royal 
advances represent the labour, stumpage, etc., and as Mr. Atkinson was 
getting advances from Port Royal at all times, according to the terms of 
the contract, we feel that we have filled our obligations entirely, and that 
we have first right to the deduction of our advances before anybody else. 

AJL:EM 

Yours very truly, 

PORT ROYAL PULP & PAPER CO. LIMITED. 

(Sgd.) Antoine J. Lacroix 
Antoine J. Lacroix 

Z s 2 
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26.- Letter from Royal Bank of Canada to E. C. Atkinson. 

THE ROYAL BANK OF CANADA 

PLEASE ADDRESS 
ALL COMMUNICATIONS 

TO THE MANAGER 

Incorporated 1869 

CABLE ADDRESS " ROYALBANK " 

I dent 
J. H. B. 
No. 26 

J. H. B. 
Nov. 18/36 

E. C. Atkinson, Esq., 
Fredericton, N. B. 

FREDERICTON, N. B., May 15, 1935. 

Dear Sir: 

JO 

Referring to our conversation of today and letter dated the 13th instant 
to you from the Port Royal Pulp & Paper Co. Ltd., the proposition sub
mitted by the Company is not satisfactory to the Bank and we again notify 
you that none of the pulpwood is to leave the shipping point until our 20 
advances of $8,000 are repaid. 

Last year when the Company could not advance any more funds to 
carry on the operation, the Bank came to your assistance, and also theirs, 
by granting advances which were made under Section 88 of the Bank Act. 

We wish to avoid taking legal action under our security to seize the 
wood but unless payment is forthcoming at any early date, we shall be 
forced to take this step. Please therefore give this your immediate 
attention. 

Yours truly, 

(Sgd.) H. S. Murray 30 

Manager. 
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D.--Statement of Account as between Port Royal Pulp & Paper Co. Ltd. and 
E. C. Atkinson. 

Exhibits. 

Debit Balance old contract 
advanced 

Moneys paid to E. C. Atkinson before assignment 
of the Draw Shaved contract and moneys 

10 subsequently paid to E. C. Atkinson and/or 
the Royal Bank which was received by the 
bank 

Wages paid by Port Royal 
Supplies 
Stumpage, Workmen's Comp. Taxes etc. 
Rent Housing men 
Freight on Wood received under the contracts 

Credits, Wood received. 
20 707 .17 cords @ 6.50 

5298.26 ,, @ 7 .25 

6005.43 cords 

Detail of Supplies 
Kitchen Bros. Ltd. 
Budovitch Bros. 

30 W. H. Thorne & Co. Ltd. 
Vassie Brock Manchester Ltd. 
Imperial Oil Ltd. 
,J. S. Neill & Son Ltd. 
John Palmer Co. 
John Gibson & Son Ltd. 
Jones, Schofield, Hatheway Ltd. 
A. E. Williams 
W.W. Boyce 
H. Disston & Sons Ltd. 

40 Jos. Fletcher 
Dominion Rubber Co. Ltd. 
Canadian Fairbanks Morse Ltd. 
Sundry 

Total Debits 

D 1 
J.H.B. 

Defendants' 
Document. 

Nov. 19/36 D. 

4,596.60 
38,412.37 

5,330.91 Statement 
of Account 
as between 
Port Royal 
Pulp & 
Paper Co. 
Ltd. and 

111096.56 E . C. 
9,631.11 Atkinson. 
4,482.31 
7,376.56 

26.00 
5,607.81 

43,551.26 

43,008.97 43,008.97 

542.29 
D2 

J.H.B, 
Nov. 19/36 

1,966.21 
987.71 

90.64 
180.30 

72.08 
94.75 
94.62 

401.46 
630.26 
100.00 
228.20 
164.29 
97.00 
19.60 
56.10 

.75 

5,183.97 
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Credit for wood received from F'. A. Taylor 
& others 

Details of Stumpage, Taxe , etc. 
Royal Bank of Canada 1 /2 renewal of mileage 

License of New Lepreau Ltd. 1934 
Pro.vincial Treasurer-Stumpage & Interest thereon 
Workmen's Compensation Board 
Hanson, Doherty & West-Stumpage (Frasers) 
Department of Lands & Mines- 1/2 renewal of 

mileage License of New Lepreau Ltd., 1935 

701.66 

· 4,482.31 

D 3 
J.H.B. 

Nov. 19/36 

409.20 
4,790.49 I i) 

724.11 
1,044.68 

408.08 

7,376.56 
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