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ltn tbe ~upremt Court of Canaba 

ON APPEA:O FROM THE COURT OF APPEAL FOR ONTARIO 

IN THE MATTER of an Assessment Appeal, 

BETWEEN: 

THE BOARD O_b-, EDUCATION FOR THE CITY OF WINDSOR, 

Appellant. 
-and-

FORD MOTOR COMPANY OF CANADA LIMITED and 
THE BOARD OF TRUSTEES OF THE ROMAN CATHOLIC 

10 SEPARATE SCHOOLS FOR THE CITY OF WINDSOR, 

Res ponden t .'i. 

Appellant's Factutn 
PART I. 

1. This is au appeal by the Board of Education for the City of 
Windsor, hereinafter referred to as the Board of Education, from the 
J udgment of the Court of Appeal for Ontario (Middleton, Masten and 
Fisher, .J J.A.) dated the 12th day of May, 1938, allowing appeal by Ford 
Motor Company of Canada Limited, hereinafter referred to as the Cor
poration, and the Board of Trustees of the Roman Catholic Separate 

20 Schools for the City of \Vinclsor, hereinafter referred to as The Romau 
Catholie Separate SC'hool Board, from the J udgme11t of His Honour 
G. F. Mahon, a Jndg<· of the County Court of the County of Essex, dated 
the 19th day of Marc-11, 1938, on questions of law and tlH' c·oustrnetion of 
the Statute:, wliieh questions wer stated iu the form of a special case for 
the said Court of Appeal by the said learned County Uonrt Jn<lg<' 011 the 
19th da.v of Mardi, 19:~8, pnrsnaut to Seetion 85 of the Asse::,:;ment Aet, 
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R.S.0. (1937) Chapter 272. (Case pp. 2-10). 
2. On the 27th day of ,July, 1937, the directors of the said Corpora

tion passed a resolution, Exhibit 3 (Case p. 17) purporting to be 1mrsnirn1 
to section 57 of the Statute Law Amendment Act (1937) 1 Geo. VI chapter 
72 which amended the Separate Schools Act R.S.O. (1927) Chapter 328 
by re-enacting what was section 65 of the said Separate Schools Art prior 
to the repeal of the said section by Section 42 of Uhapter 55 of the Statute:-; 
of Ontario (1936). This resolution instructed the secretary of tlie Cor
poration to forward to the Clerk of the City of vVindsor a notice in form H 

JO of the saicl Statute requesting that eig·hteen per ceut of the Corporatio11 ':-; 
land, business and other assessments in the said nmnicipalit.v be entered, 
rated and assessed for separate school purposes. ( Case p. 3, 1. 25-29). 
Under date of July 29th, 1937, the said Secretary forwarded 11obc·c•. 
form B, to the Clerk of the City of Windsor clirecting that eighteen pe1· 
cent of the land, business and other assessments of the Corporation witbi11 
the City of vVindsor be entered, rate<l. and assessed for Separate School 
purposes. ( Case p. 3, 1. 30-32). The Assessor made his assessrne11t am! 
apportioned eighteen per cent for Separate School purposes. 

3. The Board of Education complained to the Court of Revision for 
20 the said City of Wind or against this apportionment and pursuant to 

Section 32 of the Assessment Act, R.S.O. (1927) ehapter 238, gave notiec· 
thereof bcariug date the 30th day of Septemher, J 937, Exhibit 4- ( Oa:-;<' 
p. 18) 011 the ground that the said Corporation liacl not complied witl1 or 
eonforrned to said Sedion 65 of the Separate Schools Act. 

4. The Appeal was heard hy the . aid Court of Revisiou arnl .Jnclg-
ment reserved all(l 011 the 25th day of Novemher, J937, the dec·isio11 of tl1e 
said Court was delivered. Exhibit 6 (Case p. 19). rrhe saic1 Conrt hy n 
majority allowed the appeal, it haviug hee11 established by evidmwe hefon· 
the said Court that not only was the amount of Roma11 Catholfr holdings 

30 in the said Corporation 110t known hut there had hee11 110 attempt mack to· 
ascertain their holdings. ( Case )). 19, 1. 22). 

5. The Corporaticm and the Romau Catholic· Separate Sc·ltools hotlt 
appealed against this decision to a J ndge of the.' County Conrt of the 
County of Essex pursuaut to Seetio11 75 of the Assessment Ad, R.S.O. 
(1927) Chapter 238. The appeal was heard by his Honour G. B1

• M:ah011, 
a Judge of the said Court and .J udgmeut was reserved, and subseqne11tl.\· 
delivered with reaso11s therefor 011 the 19th day of :Man·l1, 19:18 ( Case 
pp. 2-!-31). TLe said appeals of the Corporatio11 aud the Roman Catholi<· 
Separate School Board were dismissed, the de('isi011 of the Court of 

40 Revision sustained and the notice, form B. of the Corporatio11 was set 
aside, vacated and declared null and void and of 110 e:ff ect. 

6. The aggregate assessments of the said Uorporatiou for the .vear 
1938 were $5,973,360.00 and the proportion thereof purported to be 
assig11ed for the support of Separate Sehools, namely eight<>Pu per <·cut 
amounted to $1,075,200.00; the tax rate heiug oYcr 10 mill:-; or more than 
$10,000.00. 
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7. The learned County Court Judge macle certain findings of fart 
upon the evidence adduced and no appeal was taken from his decision to 
the Ontario Municipal .Board on his findings of fact, pursuant to sectio11 
84 of the Assessment Act, which thereby became final and conclusive. 

~ 
8. At the rornmenrement of the hearing of the appeal before the 

learned County Court Judge counsel for the Corporation, one of the 
appellants, called Mrs. Helen Weller of the City Clerk's Department of 
the City of Windsor who produced and identified certain exhibits. The 
said counsel then pointed out that in his opini011 oue of the main question~ 

10 between the parties was as to where the burden rested as to proving com
pliance or non-compliance by the Corporatio11 \Yith the provisions of 
section 65 of the Separate Schools Act, and that, without waiving his 
position that the onus was on the respondent, the Board of Education, to 
prove affirmatively (notwithstanding that the Corporation was an appel
lant) that less tha11 eighteen per cent of the shares of the Corporation 
were held by Roman Catholics, he was willing to bring out the facts 011 
the point. To this procedure counsel for the Board of Education assented. 
( Case p. 4, 1. 29-40). 

9. Mr. Douglas B. Grrig, seeretary of the Corporation, was then 
20 called and was examined in chief by counsel for the Corporation and 

eross-examined by eonnsel for the Board of Edneation. 
10. A great many facts were l•rongbt out in evidence before the 

said learned Judge in the manner aforesaid showing among other thing~ 
a large number of shareholders and a wide distribution of sneh share
holders in point of residence. Many of these farts are set forth in the 
Special Case stated by the learned Judge. It was proved that the diree
tors of the Corporation knew that shares were helcl hy Roman Catholi<·f
and others but they did not know what percentage of the stock was held 
by Roman Catholies ancl in fad they did not e11qnire from their share-

30 holders as to their religions faith. Thr directorR rrasoned from a number 
of angles and made assessment eomparisons and population eomparisom; 
but many, if 11ot most of them were made after the notice, form B, had 
been filed with the City Clerk. ( Case ]). 4, 1. 44-J>. 5, 1. 43). The c1ire<·
tors not knowing the perc·entage of stoek held hy Roman Catl101ies were 
nnable to state that eighteen per c·ent clicl not hear a greater proportion 
to · the whole of the assessments than the arnouut of stock held by Roman 
Catholits bore to the whole amount of the stoek of the Corporati011. 
(Case p. 27, 1. 46-p. 28, 1. 6). Upon all the evidence before the learued 
Judge he fonml as a faet that the apportiournent made by the Direetor:-: 

-::1:0 was only a guess or au estimate. ( Case p. 6, 1. J-3). 
11. The learued Judge also found that the appeals of the Corpora

tion and of Roman Catholie Separate School Board failed on the ground 
that they did uot prove affirmatively that the portion of the Corporation's 
local assessment rated arnl assessed iu support of separate schools pur
suant to the resolntio11 of the Corporation wa::-; 110 greater proportio11 to 
the whole of sneh assessments tha11 the amount of the shares held hy 

.. 

• 
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Roman Catholics bore to the whole amount of the shares, and that con
versely the onu was not upon the Board of Education, the Respondent, 
to prove affirmatively that the portion of the Corporation's loeal assess
ment rated and assessed in support of Separate Schools was a greater 
proportion to the whole of such assessments than the amount of thr shares 
held by Roman Catholics bore to the whole amount of the hares. ( Case 
p. 6, 1. 4-25). 

12. The Corporation and the Roman Catholic School Board appealccl 
to the Court of Appeal for Ontario against the decision of the learned 

JO Judge on the questions of law and construction of Statutes aforesaid and 
the said Court of Appeal by J udgment delivered the 12th day of May, 
1938, allowed the appeals and in the result declared that effect must he 
given to the Notice of the Corporation to the Clerk of the City of "\Yindsor 
requiring eighteen per eent of the land, business and other as.-es. menis 
of the said Corporatio11 to be entered, rated and asse serl for the purpose~ 
of Separate Schools in the City of Windsor. 

PART II. 

1. It is submitted by the appellant that the Court of Appeal for 
Ontario erred in holding that the ea e of Regina v Gratton (1915) 50 

20 S.C.R. 589 wa. distiugnLbahle in prinriple from the present case. 
2. It is submitted the Court of Appeal erred in it interpretatio11 

of the purpose of the legislature in enacting seetion 65 of the Separate 
Schools Act. 

3. It is also submitted that the Court of Appeal erred in uot holding 
that the onus wa upon thr Respondents here to establish the fact that 
the Corporation had eomplied with the provisions of the Statute in ascer
taining that the share or proportion of the Corporation's assessments as 
set out in the requisitio11 bore no greater proportio11 to the whole of its 
assessments than the amount of stock or shares held by Roman Catholics 

:30 bore to the whole amount of the stock or shares. 

40 

4. If any onus rested upon the Board of Echwation in this respect. 
which is not admitted, it was fully atisfiNl by the evidence addU<·ed both 
before the Court of Revision and the learued County Judge. · 

PART III. 

1. Every person or ('Orporation is prima facie a supporter of the 
Publie Schools. This is the basie or general law of Ontario. The 
Respondents admitted the same in the Court of Appeal and in all Courts 
below and all such Courts have so held. ( Case p. J 9, 1. 25-27; p. 30, 1. 12-13; 
p. 36, 1. 15-18). rJ. ~ ~ 

2. There are exceptions to thi hasit or general law. First: There 
is the case of individuals who, being Roman Catholics, under Section 54 
of the Separate Schools Ac:t in certain ('ircumstances and ubject to cer-

J 
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tain conditions and pre-requisite formalities, may be exempted from the 
payment of Public School rates and be assessed for the support of Sepa
rate Schools. Second: There is the rase of a corporation having Roman 
Catholic shareholders which likewise upon compliance with certain condi
tions and statutory provisions may have the whole or a proportion of 
its assessments entered, rated and assessed for Separate School purposes 
and not for Public School purposes. 

3. As regards individuals it has from early times been held that the 
/ onus is on the individual claiming to he rated for the support of Separate 

10 Schools to prove that he is eligible. See Manning on Assessment and 
Rating (1928) Edition p. l:iO, eiting Harling v. Mayville (1871) 21 
U.C.C.P. 499 and Trustees of Roman Catholic School of Arthur v. Arthur 
(1890) 21 O.R. 60. 

In Harling v. Mayville, supra, at p. 511, the observations of Burns, 
J. in re Ridsdale and Brush 22 U.C.Q.B. 122 "that the legislature 
intended the provisions creating the common school system and for 
working 9-ncl carrying that out, to be the rule, and that all the provisions 
for the Separate Schools were only exceptions to the rule, and earved out 
of it for the convenience of such separatists as availed themselves of the 

20 provisions in their favour", were approved and the principle enunciated 
that "it lies upon the plaintiff claiming exemption as a Separatist to aver 
and prove all those exceptional matters taking him out of the general rule 
and ..... I think that the party claiming exemption from the general 
rule and prima facie liability to common school rates should shevv that 
the trustees of his Separate School have taken the steps pointed ont h.'· 
the law to proeure for the Separatist the desired exemption." 

Again, Maxwell on Interpretation of Statute8 7th Ed. page BJ 6 Rays 
"A strong line of distinction may he drawn between eases where the 
prescriptions of the Act affeet the performanee of a duty ancl where 

30 they relate to a privilege or power. Where powers, rights or immunities 
are granted with a direction that <·ertain regulations, formalities or eou-

. 
. 

· ditions shall be eomplied with it eems neither unjust nor inconvenient 
to exaet a rigorous observanee of them a8 essential to the aequisition of 
the riglit or authority conferred arnl it is therefore prohahle that sneh 
wa8 the intention of the legislature.'' 

4. As regards corporations desirous of exercising th<1 privilege of 
having a portion of their assessmeuts rated for the support of Separate 
School8 it i8 submitted that the principles applicable to Rornau Catholie 
individuals apply to such c-orporations. The ea8e of Regina vs Gratton, 

40 (1915) 50 S.C.R. 589 is i11 point all(] should have been followed hy the 
Court of Appeal. An attempt was made to distinguish this <'ase by th<' 
Court of Appeal in that by the Saskatehewau Statute it was required that 
the exact and preeise proporticrn8 of the shareholding interests should lH1 

ascertai11ed by the company hefore auy effeetive notiee rnulcl he givcu, 
while on the othe1· hand the Ontario Ad requirPd merely "that the com
pany shall state in its notiee that the proportion of it1' Roma11 Catholit· 

.. 
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shareholders is not less than the percentage uamed by it in the 11otice. '' 
The learned Justice of Appeal does not, it is submitted, accurately quote 
the section of the Act in this regard. Seetion, sub.seC'. (1) reads as 
follows:-

" Section 65-(1) A eorporation by notice, Form B, to the Clerk 
of any municipality wherein a eparate school exists may require 
the whole or any part of the land of which such corporation is either 
the owner and occupant, or not being the owner is a tenant, occupant 
or actual possessor, and the whole or any proportion of the lrnsines::-

10 assessment or other assessments of such corporation made under 
The Asscss111e11t Act, to be entered, rated and assessed for the purpose 
of such eparate chool." 

There is nothing, therefore, i11 the Ad requiring· the 11oticc to state 
that. the proportion of its Romau Catholic shareholders is not less than 
the percentage munecl hy it in the notice, hut sub. se<·. 3 of Sedion 6,) 
reads as follows :-

" (3) Unless all the stork or shares are held by Roman Catholie:-s 
the share or portion of surh land and business or other assessments 
to be so rated and assessed shall not bear a greater proportioll to the 

20 whole of sneh assessments tlurn the amount of the sto<'k 01· shares so 
held bears to the whole amount of the stock or shares.'' 

showing, it is sulnnitted, that it i. a <'Ollclition precedent to the g-iving of a 
Yalid notice that the share or portion of the assessnwut to he rated arn1 
assessed for ·e1rnrah' school pm·poses shall not bear a g-reater proportion 
to the whole of sueh asse sment. than the amount of the stock or shares 
held by Roman Catholics bears to the whole amount of thP , toek or shares. 
In the present <'ase there was a complete failure to show that the amount of 
eighteen per eeut <'allecl for hr tbe notiee had any defi11ite relati011 to tlw 
shareholdings of Roman Catlioli<'s as eompared with the total sharc-

30 l1oldings. If thP learned Justice of AppPal is correet iu his <·011<·lusim1s 
, ~,~ ~ then a corpon1~ion e;a11 arbitrarily give a n?tice naming any given per
~·~ ~ p) <·entage and tlns must stand unless and nnhl not merely challenged but 

s,wl1· ltf nutil the <'linlleng-er affirmativel)' f;hows that the stated per<'eutnge if-; c /'-- Wl'Oll~. 
Up to 191:3 tlie 011tario Statute whid1 is to be fonud in R. .0. (1897) 

( 
1hap. 29.J: se<". 5-!, <·cumot, it is submitted, he distinguished from tlH' Sas

lrntcliewan Statute. It eo11tai11ed the following proviso: 
"Provided alwayfi that the share or portion of the propel'tr of 

any company entered, rated or assessed in any municipality for 
40 Separate School purposes under the provisions of thi · ertion shal1 

bear tlic S(llJ/C ratio and proportiou to the whole property of the com
pany assessable within the mm1i<-ipality as the amouut or proportio11 
of the shares or tock of the C'ompany, so far as the same are paid or 
partly paid up aucl are lH'ld arn1 posst'sse<l by persons who are Roman 
Catho1irs, hears to the whole a1110n11t of such paid or pa1·tl)' paid np 
. hares or stod-: of the company.'' 

• 
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It is submitted that had the Ontario Statute remained in this form thr 
interpretation placed by this Court upon a substantially identical proviso 
in the Saskatchewan Statute would have been equally applirahle to tlH· 
Ontario Statute. 

In the revision of the Separate Schools Act in 1913 Chapter 71 what 
was formerly one subsection was practically divided into three subsections 
and the proviso quoted became the present subsection 3 of Section 65 
of the Separate Schools Act with this change, namely, that the words 
"slzall bear tl1r same ratio nnd propol'fion to tlif' wlwlr" were amended 

10 to read "shall not bear a greatn proportion to the whole." It is snh
mitted that this amendment can not have the effect of absolving thr 
company of the duty or obligation of ascertaining the extent of its Roman 
Catholic shareholdings. It is submitted that this amendment was designerl 
to meet a situation where it is impossible to determine the e-,act aucl 
precise proportion of stock held hy Roman Catholics and therefore impos
sible for the Corporation to givr any proportion of its assessment for the 
support of Separate Schools even though the directors do ascertain and 
know that a definite percentage at least of stock is held by Roman Catholics 
but do not know how much more might be so held. Under the present 

20 legislation if the directors aseertain and know that they have at least 
a certain percentage of Roman Catholic shareholding they mav gra11t 
this perce11tage of the eompany's assessment for the support of Separatr 
Schools and this would not have been possible under the previous legis
lation. In the present case there is no pretense that the Corporation ascer
tained or knew of any definite pereentage of Roman Catholic shareholdings 

X and could not thereforl· claim any privilege nuder the e"{isting lcgislatiou. 
5. It is submitted that so far as onus is eoncerned there has been a 

misconception in the Court appealed from. In the view of the appella11t 
the question of onus does not arise. The attack made by it was that thr 

30 Statute had not been eompilecl with by the Respondent Corporation i11 
that it had not ascertained its Romau Catholic shareholdings or ascer
tained there was eighteeu percent of Roman Catholic shareholdings and 
that failing to do this it could not validly exercise the privilege given it. 
and consequeutly the notiee to the Clerk was of 110 effect. It was a failure 
to comply with the provisious of the Statute that was attacked and (no 
question tan arise as to onus in this respect for the Respondent Corpora
tion itself proved such failure, if tbe eo11tentiou of the appellant as to its 
legal duty is sound. What purpose would there be in examining or cross
examining the offieers of the Respondent Corporation as suggested b~· 

~ i.-~; 40 the learned Justice of Appeal~ They could only reiterate what the Secre-
tary of the Corporatio11 had already testified, 11amely that it was impos

~'- _ l sible to ascertain who were or were not Romau Catholic shareholders: 
~ kt. FVVI' if the Corporation's officials with their superior k110wledgr could not do 

this, was it feasible for the appellant to do it? 

I I. F. HELLMUTH, 
N. L. SPENCER, 

.fj nr.,{._;, ~;,, ~ ~) of Courn~el for the Appellant. 
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