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ME. HACKETT: But not as difficult as if somebody else 
had not got it before. 

ME. COOK: But that does not affect our position in the 
matter as representing these defendants. And I certainly will 
very strongly object to any adjournment or any application for 
further commissions in connection with the matters in issue be-
tween the parties in this case. 

These defendants have been accused of very serious of-
10 fenses, and it is highly unfair and improper that the charges 

against them should not be brought to a conclusion. 
We are here, Mr. Hackett and myself, for the purpose of 

meeting these charges, and I must request my friends on the other 
side to have the matter definitely closed before any adjournment, 
is asked for. 

ME. GOUDEAULT: We simply made the statement as 
regards Mr. Hall to show that we were very earnest in making 
all possible searches in order to find all evidence and in order 

20 to reserve our rights which we now do, to produce any further 
evidence pertaining to the matters at issue herein, and which 
have been referred to by witnesses who have been heard or are 
to be heard, and we reserve our rights to produce such evidence 
before this Commission, if same is adjourned, or produce these 
documents if a new commission is granted by the proper court 
in Montreal, or at the trial when the case is finally brought be 
fore the Court in Montreal. 

ME. HACKETT: It is your right to bring anybody that 
3Q you see fit to summon before the Court who hear the case, prov-

ided they have not already been heard here. 
ME. GOUDEAULT: We further reserve our right to have 

any witness who was already heard here, heard before our Courts 
in Montreal, if the Courts in Montreal so allow. 

Plaintiffs further reserve their right to bring before this 
Commission, if same is adjourned, or before a new commission, 
if one is granted by our Courts, or at the trial before our Courts 
in Montreal, any or all of the witnesses who have either been 
subpoenaed or not, and whose names appear in the list which 

4 ' accompanies or is annexed to the motion for this Eogatory Com-
mission. 

I understand, Mr. Commissioner, that we have heard 3S 
witnesses and filed 200 exhibits, and the commission has lasted 
70 hours sitting. Well, now, plaintiffs wish to ask that this com 
mission be adjourned to a later date, subject to the call of the 
Commissioner, and plaintiffs reserve their right to make applica-
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tion before tbe Courts in Montreal for another commission; if 
they so wish, in order to hear any other witnesses that have not 
been heard before this Commission. 

MR. HACKETT: I oppose the application, and will defer 
argument on it unless the Commissioner asks for it. 

MR. COOK: I join with Mr. Hackett in that. 
THE COMMISSIONER: Mr. Goudrault, I should like to 

10 know what efforts have been made to call before this commission 
the witnesses enumerated by you, by process of subpoena under 
my name, and through the authority given to me under this com-
mission as Commissioner. 

MR. GOUDRAULT: As regards the witnesses that have 
not been served, where a subpoena was issued, the affidavits of 
the process servers will give the details as to the reasons why the 
subpoenas were not served. That is the usual practice, I pre-
sume. It is in our courts. 

20 
THE COMMISSIONER: Your answer does not enlighten 

me at this time. 
MR. GOUDRAULT : The process servers' affidavits will 

give the details as to the efforts they have made to reach and 
serve these various witnesses. 

THE COMMISSIONER: Well, have you made the efforts 
and what efforts have you made in general ? 

3Q MR. GOUDRAULT: As far as we are concerned, or as far 
as the process servers are concerned ? 

THE COMMISSIONER: Both. 
MR. GOUDRAULT: As far as we are concerned, I per-

sonally, and Mr. Moore of the Attorney General's department, 
have been endeavoring — Mr. Moore, for the last two or three 
months, and myself since I am here, I have been endeavoring to 
reach these witnesses. I may say I have exhausted all means 
of trying to locate these witnesses. Some of them are actually 

40 in New Jersey, where I understand this commission has no author-
ity to serve a subpoena. And I am further informed that some 
of these witnesses have been evading service purposely. Although 
they reside within the limits of your jurisdiction, they have taken 
care that their names and addresses be not in the telephone 
directory. 

Furthermore, I have personally interviewed the process 
servers, two of them, and have asked them, at my office on several 
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occasions and through tlie telephone, to do their utmost to try 
to locate these witnesses. 

A s regards Mr. Moore, well I can not speak for him, — he 
is not here just now — but under my instructions, and if I am 
privileged to say, under my supervision, he did carry on that 
same work in my presence, and I am sure Avhile I was not there. 

We further requested the Attorney General of the State of 
New York to help us to locate some of these witnesses. 

10 ME. HACKETT: That statement, I submit, Mr. Commis-
sioner, makes apparent the futility, after six months of effort, 
of keeping the commission open any longer. 

THE COMMISSIONER: I was going to ask Mr. Gou-
drault another question now. 

ME. GOUDEAULT: I am just trying to answer the ques-
tion of Mr. Commissioner. He wants to know what efforts we 
have made. The returns, or the affidavits of the process servers, 
will shoAV that in some instances some of these witnesses are out 

^ of town, in Florida, to the best of the information that these 
process servers could gather. 

One Andrew Zorn, I am informed, is in Missouri, and Peter 
Campbell also is out of town; so is Mr. Keating and so is Mr. 
Titcomb. Mr. Paino has been searched for every day for several 
weeks, and our information is that he evades service. 

Furthermore, Mr. Commissioner, we are going to produce 
those affidavits and they will form part of the record. 

Mr. Commissioner, if .you wish to have further information 
2Q as regards the service of these subpoenas, I think the process 

servers will put in their affidavits the searches the}7 have made. 
The}7 can yet be brought before yourself, if you so desire; but I 
think their affidavits should be sufficient. 

THE COMMISSIONER: Well, assuming an adjournment, 
should be granted you, what assurance is there that you would 
secure any of these gentlemen's attendance by service of a sub-
poena upon them ? 

MR. GOUDEAULT: Several of them are out of the State: 
40 and under our request to the Attorney General, who is, as I un-

derstand, at the head of the Law Department of the State of New 
York, he is to keep in touch with us and he will do his utmost, his 
Department will, and I am sure they will, and so will the author-
ities of the City of»New York do their utmost to find these people 
and locate them. And I personally am positive that they will 
succeed in many instances with several of these witnesses who Ave 
consider are important to this case. 
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We have no objection to stating that the following wit-
nesses will not be heard because Ave will not endea\ror to serve 
tliem. They are now actually out of toAvn. I mean Mr. Arthur 
E. Keating, Mr. George W. Titcomb, Mr. Paul J. Artella. Two 
of these gentlemen, AndreAv Zorn, and Peter Campbell, are out 
of the State; so is Mr. Thomas M. Cassidy. 

MR. COOK: Mr. Commissioner, you were appointed, if I 
remember rightly, by a judgment of the Superior Court of Mon-

10 treal, rendered on the 30tli of March, 1930. The delay of nine 
months Avas given for 'the purpose of completing the commission. 
Mr. Goudrault Avas outside that delay, but both Mr. Hackett and 
myself agreed that Ave had no objection to having it extended; Ave . 
would not question the validity of the fact that Ave are proceed-
ing outside the time originally fixed. Nor do Ave intend to do so. 
Rut having made that concession to Mr. Goudrault as to the tech-
nical validity of these proceedings, he surely should not ask noAv 
that a further extension be given, after Ave have proceeded here 
for four Aveeks. Mr. Hackett and myself are most anxious to 

20 have the commission disposed of ; and if it is not H O A V disposed of, 
I don't knoAV Avlien it Avill be. 

MR. GOUDRAULT: Plaintiffs are most anxious also to 
have this commission disposed of. And the reasons why -they ask 
this adjournment have been, in my opinion, above stated. And 
it is a question of justice to the plaintiffs, that AAdtnesses A A J I O 

are very essential to the case should be heard. And we do there-
fore ask for an adjournment of this commission, and Ave reserve 
our right also to apply for anAT other commission that may be 

30 necessary in this state or out of this state for the purposes of our 
case, and to the ends of justice. 

As regards this commission, Mr. Commissioner, being is-
sued since the 30th of March, 1930, I quite agree. But Mr. Cook 
and Mr. Hackett knoAV there were some discussions as regards 
the time in which the said commission Avas to be opened and pro-
ceeded Avith, and I think that Ave finally came to a gentlemen's 
agreement as to the date to be set in -January, because some time 
in the fall. 

40 MR. COOK: We are not raising any question as to that. 
MR. GOUDRAULT: Mr. Cook Avas not ready. 

MR. COOK!: We are not raising any question as to that. 
(Discussion of the record). 
MR. HACKETT: I would suggest, Mr. Commissioner, that 

this matter be left for the determination of the Court. If the sug-
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gestion be accepted, and Ave are held up until some time much 
later, such irreparable loss Avill resutl, because this case'will have 
to be prepared all OArer again. We are ready for trial now. 

I Avill ask you, Mr. Commissioner, to close the commission 
up, and let my friend reserve to himself any rights that you may 
think are equitable, but let the court A\rhich is seized of -this case 
take the responsibility of determining Avhether or not Ave should 
be further detained here. 

10 
MR. GOUDRAULT: Mr. Commissioner, I ask for an ad-

journment, as you are the best judge of the matters. You haAre 
been presiding over 'this commission for the last 18 or 19 days, 
and Ave have told you our efforts in trying to locate and find these 
witnesses Avho are most important, and I do ask that our request 
for an adjournment be granted. The defendants' attorneys may 
always ask the Court in Montreal for a direction, if they Avish. 

T H E C O M M I S S I O N E R : I Avill adjourn this commission 
20 to a date not later than the first of May, 1931. ' 

I should like to have a stipulation put on record, on behalf 
of myself as Commissioner, and the Clerk and the assistant clerks, 
that, in place of certifying at the end of the deposition of each 

i Avitness, Ave may insert our several witness, at the end of all the 
testimony and depositions; at the end of the entire testimony. 

MR. HACKETT: That is agreeable to me, Mr. Commis-
sioner. 

30 
MR. COOK: To me also. I am agreeable. 

MR. GOUDRAULT: I agree to that. 

MR. HACKETT: Mr. Commissioner, I Avould like it clear-
ly understood, and I hope that it Avill not be embarrassing to you, 
that I reserve the right to apply to the Court from wliicli this 
commission issued, for a direction to you to close 'the commission 
forthwith and return it to the Superior Court of Montreal. 

40 
THE COMMISSIONER: That is quite agreeable to me. 

MR. COOK: I would like to associate myself Avith Avhat 
my friend, Mr. Hackett, has just stated. 

k 
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And I would like to tqke this opportunity, Mr. Commission-
er, on behalf of all counsel, — and here I speak for Mr. Goudrault 
as well as for Mr. Hackett, — of thanking you for your very kind 
and patient hearing of all the witnesses who have been brought 
before you, and for the very courteous and considerate manner 
in which you have executed this commission. I wish to tender you 
my very sincere thanks, 011 behalf of all counsel. 

THE COMMISSIONER : I would like to state that I am 
most appreciative of the kind remarks of counsel, and to say that 
I have enjoyed having them before me. It has been a great source 
of pleasure. And I am delighted to have made your several ac-
quaintances, and I am sincerely pleased that I have gained many 
new friends. 

(Whereupon, at 1.00 p.m., the commission adjourned to a 
date not later than May 1, 1931, as above stated.) 

30 

40 
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Continued 
Hearing held at the offices of Cadwalader, Wickersham & Tal't, 
40 Wall Street, New York City, on Monday, June 29th, 1931, 
11 a. m. 

10 BEFORE: 
DE COURSEY FALES, Commissioner. 

APPEARANCES 

For the Plaintiff: 
JOHN J. BENNETT, JR., Attorney General of the State 
of New York, by 
CHARLES A. SCHNEIDER, Deputy Assistant Attorney 
General, 

(On behalf of Bertrand, Guerin, Goudrault & 
Garneau, Suite 823, Insurance Exchange Bldg., 
Montreal, P. Q.) 

For Estate of John M. Phillips: 
30 WARD WICKLOW, Esq., of Wood & Gehrig, Hempstead, 

L. I.) , 
( On behalf of J. W. COOK, ESQ., of Cook & Magee, 
Transportation Building, Montreal, P. Q.) 

For Estate of Francis Phillips, severing its defense: 
WARD WICKLOW, Esq., of Wood & Gehrig, Hempstead, 
L. I.) , 

40 (On behalf of JOHN T. HACKETT, Esq., of Foster, 
Place, Hackett, Mulvena, Hackett & Foster, Notre 
Dame Street, Montreal, P. Q.) 
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Wesley Davis was sworn as Assistant Clerk ltv Melville 
Southard, Notary Public. 

The parties herein consent that Messrs. Unger and Edel-
baum be present at the hearing. 

THE COMMISSIONER: The hearings in this Commis-
sion, having been set for this day, are now adjourned on the con-
sent and agreement of all the attorneys representing the parties 
and with the assent of the Judge of the Superior Court, District 
of Montreal, Quebec, to the tenth day of September, 1931, at the 
offices of Messrs. Cadwalader, Wickersham & Taft at 11 o'clock 
in the forenoon of that day. 

The witnesses that have been called before the Commission 
by virtue of subpoena directing them to appear before me, are 
hereby ordered to be present on said tenth day of September, 
1931, at the offices of Cadwalader, Wickersham & Taft, at l i 
o'clock. 

20 MR. S C H N E I D E R : May I suggest that we add to the 
record the letter Avhich you have there, consenting to the adjourn-
ment. 

THE COMMISSIONER: At the request of the Office of 
Bertrand, Guerin, Goudrault & Garneau, on behalf of the repres-
entatiAres of the Attorney General, Mr. Schneider, the copy of the 
letter addressed to him as Deputy Assistant Attorney General, 
signed Mr. Maurice Goudrault, is offered for identification, and 
attached to the record together Avith the attached telegram dated 

30 Montreal, January 22, 1931. 

MR. SCHNEIDER: If your Honor please, I should like to 
have in the record that these subpoenas Avere issued pursuant to 
petition dated June 17, 1931, and that the subpoenas bear the 
signature of Mr. Justice Walsh, directing the attendance today, 
and that the folloAving Avitnesses have been subpoenaed to appear: 

Angelo Paino, 
Thomas Cassidy, 
AndreAV Zorn, 
Carmine E. Petracca, 

and, if your Honor please, I take it from Avhat your Honor said 
before, that these Avitnesses are required to be present on Sep 
tember 10th, 1931. 

THE COMMISSIONER: That is right. 
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MR. CAS SIDY: Where is Zom ? 
MR. SCHNEIDER: He appeared; he telephoned. 
MR. CASSIDY: Where are the other fellows ? 
MR. UNGER: Petracca is due tomorrow at 11.00. 
MR. SCHNEIDER: If your Honor please, will your Honor 

please hold the hearing open tomorrow for the appearance of 
10 those witnesses. 

THE COMMISSIONER: Subject to adjournment and the 
appearance of any witnesses subpoenaed to appear before me, the 
hearing will be continued tomorrow, June 30, 1931, at 11.00 
o'clock, for the purpose of ordering any witnesses to appear on 
the adjourned hearing, at the offices of Cadwalader, Wickersham 

Taft, on September 10,1931. 
MR. SCHNEIDER: I take it we now stand adjourned ? 

20 THE COMMISSIONER: We now stand adjourned. (To 
Mr. Edelbaum) : If you "will have your witness here. 

MR. EDELBAUM: I certainly Avill. 

MR. UNGER: We have had another subpoena prepared, 
but, out of deference to your Honor, Ave will get him outside. 

THE COMMISSIONER: Then .you will appear before me 
on September 10, 1931, at my office. 

3 0 MR. CASSIDY: I will. 
MR. SCHNEIDER: Is the matter adjourned ? 
THE COMMISSIONER: The matter stands adjourned. 
(Mr. AjndreAv Zorn here appeared before the Commission-

er). 
THE COMMISSIONER: (To Mr. Zorn) : You are ordered 

to be here on September 10, 1931, at this office, at 11 o'clock, un-
„ less otheiuvise directed. The matter is noAv adjourned to Sep-

tember 10, 1931, at 11 o'clock, unless otherwise directed. The 
matter is H O A V adjourned to September. 10, 1931, at 11 o'clock, 
subject to appearance of tvitnesses on June 30th, 1931, to be or-
dered to appear on September 10,1931. 
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(The letter and telegram addressed to Mr. Charles A. 
Schneider, Deputy-Assistant Attorney General, referred to on 
page 1463 hereof, reads as follows) : 

"Montreal Que 27 1250 P 
"Charles A. Schneider — Deputy Assistant Attorney General, 

80 Centre St. 
• By consent of parties and with assent of Judge hearing on 

10 Monday to be adjourned to tenth September 1931 advisable to 
serve new subpoenas Monday on witnesses. 

Bertram!, Guerin, Boudrault & Garneau." 

(On letterhead of Bertrand, Guerin, Goudrault & Garneau, 
276 St. James Street West, MONTREAL.) 

"Montreal, June 27th, 1931. 
zu 

"Mr. Charles A. Schneider, 
Deputy-Assitsant, Attorney General, 
Department of Law, 
80 Centre Street, 
New York City, N. Y. 
Dear Mr. Schneider:— 

RE: PEOPLE v. PHILLIPS' ESTATE 
30 Confirming my telephone of this morning, I beg to inform 

you that Counsels in the case went before Chief Justice Green-
shields and it was there and then agreed by all parties concerned, 
and with the assent of the Judge, that the Commissioner adjourn 
the Hearing fixed for Monday the 29th instant to Thursday, the 
10th of September 1931, and that witnesses summoned for the 
29th of June be instructed to return on the 10th of September. 

"Yet, in my opinion, it is most important that new sub-
poenas be issued for the 10th of September and immediately 

40 served on the witnesses, especially Cassidv. 
"I have, this morning, received a copy of Mr. Fales' letter 

ro yourself, of the 26th of June, in which he states that he will 
be willing to sit between September the 14th or sometimes during 
the latter part of that month. Although the subpoenas should 
be issued for the 10th, I think that if Gassidy is in New York in 
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September, we could still serve him with a new subpoena for the 
14th, in case Mr. Fales could not proceed on the 10th. 

"I understand you are to attend before Mr. Fales at eleven 
A.M., on Monday, and I would suggest that the proceedings be 
taken by an official reporter. You can easily arrange this with 
Marshall & Munson, 150 Nassau Street, or any other stenographer 
who would have to be sworn to. 

"Thanking you, I beg to remain 
Yours very truly, 

(Signed) Maurice Goudrault." 

Whereupon, at 11.30 o'clock an adjournment was taken to 
September 10th, 1931, at 11.00 a.m. 
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Continued 
Hearing held at the offices of Cadwalader, Wickersham & 

Taft, 40 Wall Street, New York City, on Tuesday, June 30th, 1931, 
11.00 a.m. 

BEFORE: ~ 
DE COURSEY FALES, Commissioner. 

10 

(Mr. Carmine Petracca appeared before the Commission-
er.) 

THE COMMISSIONER: (To Mr. Petracca) I am Mr. 
Fales, the Commissioner, and this is Mr. Davis, Assistant Clerk, 
who was sworn yesterday. The Assistant Attorney General will 
be here shortly, and I will ask you to wait for him, but I will 
state to you right now formally so that it will go into the record, 

„ „ that yesterday was the day appointed by me to resume hearings 
in the matter of People of the State of New York v. Estate of 
John M. Phillips, deceased, and on consent of all the attorneys, 
in which the Judge of the Superior Court at Montreal acquiesced, 
an adjournment of the hearings has been made to the tenth day 
of September, 1931, at eleven o'clock in the morning, at this office. 
At this time you are directed to return here at the time for the 
hearings. 

MR. PETRACCA: Will I be notified again ? 
30 THE COMMISSIONER: The Attorney General or his 

assistant will be here and they will tell you everything. 
MR. PETRACCA: I only ask because I forget to come 

again if I am not notified. 
THE COMMISSIONER: You are to attend before me as 

Commissioner, and I direct you to return to this office on Sep-
tember 10, 1931, at 11.00 A.M., unless otherwise notified. 

40 (Whereupon, at 11.10 o'clock an adjournment was taken 
to September 10th, 1931, at 11.00 a.m.) 
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Continued Hearing held at the offices of Cadwalader, 
Wickersham & Taft, 40 Wall Street, New York City, on 
Thursday, September 10, 1931, 11 a. m. 

B E F O R E : 
DE COURSEY FALES, Commissioner. 

10 
APPEARANCES: 

For the Plaintiff: 
HON. JOHN J. BENNETT, JR. Attorney General of the State 

of New York, by 
CHARLES A. SCHNEIDER, ESQ., Deputy Assistant Attorney 

General. 
2 0 MAURICE GOUDRAULT, C. R., ESQ., 

(Of Bertrand, Guerin, Goudreault & Garneau), 
Suite 823, Insurance Exchange Bldg., Montreal, P. Q. 

(The following witnesses appeared: Eugene J. Tully, J. 
Franklin Perrine and Andrew Zorn). 

THE COMMISSIONER: In pursuance of an Order of the 
Superior Court of the District of Montreal, Province of Quebec, 
I am hereby directed to adjourn the hearing from the 10th of 
September 1931 to the 14th day of September, 1931, and there-
after, at the office of Cadwalader, Wickersham & Taft, New 
York City. 

Mr. Tully, Mr. Perrine and Mr. Zorn, you are directed, by 
virtue of an Order of the Superior Court of the District of Mon-
treal, Province of Quebec, to be at the adjourned hearing on the 
14th of September, 1931, at 11 a. m., at this office. 

At 11:15 a. m. adjourned to Sept. 14, 1931, 11 a. m. 
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Continued Hearing held at the offices of Cadwalader, 
Wickersham & Taft, 40 Wall Street, New York City, on 
Monday, September 14, 1931, 11:00 a. m. 

B E F O R E : 
DE COURSEY FALES, Commissioner. 

10 
APPEARANCES: 

For the Plaintiff: 
MAURICE GOUDRAULT, C. R., ESQ., 

(Of Bertrand, Guerin, Goudreault & Garneau), 
Suite 823, Insurance Exchange Bldg., .Montreal, P. Q. 

For Estate of John M. Phillips: 
2 0 J. W. COOK, ESQ., and 

HUGH O'DONNELL, ESQ., 
(Of Cook and Magee), Transportation Bldg., 
Montreal, P. Q.) 

For Estate of Francis Phillips, severing its defense: 
JOHN T. HACKETT, ESQ., 

30 (Of Foster, Place, Hackett, Mulvena, Hackett & Foster) 
Notre Dame Street, Montreal, P. Q. 

T H E C O M M I S S I O N E R : Do you want the same stipu-
lation on the record as Ave had before, as to Mr. UnterAveiser and 
all the assistants of the Attorne}7 General, and also of counsel 
and their associates being present? 

MR. G O U D R A U L T : I have no objection. 

THE COMMISSIONER: There being no objection, the 
same stipulations will be ordered placed on file as heretofore. 

(The persons referred to, AA7ho Avere present at the hear-
ing, AArere as folloAA7s) : 

Montrose Strassburger, Esq., Assistant Corporation 
Counsel, representing the City of New York; 
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Henry Unterweiser, Esq., and 
Charles A. Schneider, of the Office of the Attorney Gen-

eral of the State of New York; 
William T. Moore, Esq., associated with Mr. Gaudrault; 
Ward Wicklow, Esq., and 
James N. Gehrig, Esq., representing the Estate of John 

M. Phillips, Deceased; 
Francis A. Lewis, associated with Mr. Hackett; 
F. D. Unger, Esq., of the Office of the Attorney General 

of the State of New York. 

The following witnesses appeared: Messrs. Cassidy, 
Schlemmer, Zorn, Paino and Petracca. 

THE COMMISSIONER: My direction is, gentlemen, that 
20 Mr. Cassidy and Mr. Schlemmer will stay here; and Mr. Zorn, Mr. 

Pa.ino and Mr. Petracca are directed to be back at two o'clock 
this afternoon. 

Now, Mr. Schlemmer will take the stand, and the other 
witnesses will please leave the room. 

Deposition of witnesses, sworn and examined on the 14th 
day of September in the year of Our Lord one thousand nine 

30 hundred and thirty-one, at eleven o'clock in the forenoon, in the 
office of DeCoursey Fales, 40 Wall Street, in the County of New 
York, State of New York, United States of America, by virtue of 
the commission issued out of His Majestyls said Superior Court., 
to us DeCoursey Fales, a lawyer, of 40 Wall Street, City and State 
of New York,"directed for the examination of witnesses in a cause 
therein pending between The People of the State of New York, 
plaintiff and Heirs of the late John Phillips, et al., Defendants:— 
I. the commissioner acting under the said commission, and also 
the clerk by me employed in taking, writing down, transcribing 

^ and engrossing the said depositions, having first duly taken the 
oaths annexed to the said commission, according to the tenor 
and effect thereof and as thereby directed heard the following 
depositions: 
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Claire D. Schlemmer for plaintiff (direct examination). 

DEPOSITION OF CLAIRE D. SCHLEMMER. 

CLAIRE D. SCHLEMMER, age 47; residence, Fredericks-
burg, Ya.; occupation, farmer; a witness produced, sworn and 
examined on the part and bebalf of tbe people of the State of 
New York, tbe plaintiff, deposeth and saitb as follows: 

DIRECT EXAMINATION BY MR. GOUDRAULT: 
Q.—Mr. Schlemmer, what is your occupation? A.—Far-

mer. 
Q.—Were you ever connected with a contracting corpora-

tion in New York? A.—Yes, I was president of the Awixa Cor-
poration. 

Q.—Were you its president — when did the company come 
into existence? 

MR. HACKETT: We have all that, Mr. Goudrault. 
• MR. GOUDRAULT: Oh, there are a lot of other things 

I want to get. 
THE WITNESS: (Answering) About 1920. 
Q.—Were you the first president? A.—Yes. 
Q.—Were you president during the existence of the com-

pany right down to the end? A.—Yes. 
Q . — H O A V long Avas it in operation? A . — A b o u t ten years. 
Q.—"Who Avere the stockholders of the corporation? A.— 

Why, Mr. James F. Richardson and B. Richardson and Martha 
V. Schlemmer. 

Q.—Was that Mr. Richardson's Avife? A.—Yes. 
Q.—And Mrs. Schlemmer? A.—Yes. 
Q.—Your Avife? 

MR. COOK: And himself. 
THE "WITNESS: Yes. 
Q . — W h a t did your company build? A . — W e built public 

Avork, improvements. 
Q.—Did your company have anything to do in Jamaica, 

in the Jamaica district? A.—Yes. We built some seAvers in the 
Jamaica district. 
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Q.—What sewer? A.—In Jamaica Heights we had two 
jobs, and the large disposal plant at Jamaica, and three pipe 
sewers near Jamaica. 

Q.—You say you built the Jamaica disposal plant? A.— 
Yes. 

Q.—When did you secure the contract? A.—In 1925. 
Q.—From whom? A.—We bought the contract from Welsh 

Bros., after we had been second bidder on it. 
Q.—Mr. Schlemmer, will you look at Plaintiff's Exhibit 

C-145, and state if that is the assignment you referred to in your 
previous answer? A.— (Examining paper). Yes. 

Q.—Did you pay anything for this assignment? A.—Yes. 
Q.—How much and to whom? A.—As I remember, we 

paid $100,000 for it. 
Q.—To whom? A.—To Welsh Brothers. 
Q.—I heard you to say that you were also bidder on the 

2Q original contract; your firm was? A.—Yes. 
Q.—Who had the loAvest bid on that original contract? 

MR. HACKETT: I object to the evidence; it is already 
in, Avith the story of the advertisements, biddings, and lettings, 
and that is the proper testimony. Mr. Schlemmer is only depen-
dent upon his memory, and I object to the evidence as not being 
the best. 

MR. COOK: I join in that objection. 
30 T H E C O M M I S S I O N E R : I will alloAv the evidence to go 

doAArn upon the record, subject to your objections, and alloAv you 
an exception. 

BY MR. GOUDRAULT: 
Q.—Mr. Schlemmer, do you recollect the difference between 

your company's bid and that of Mr. Welsh's firm, Avith referen-
ce to that disposal plant? 

MR. O'DONNELL: Same objection. 
4 0 T H E C O M M I S S I O N E R : The ansAver Avill be alloAved, 

subject to the objection and exception. 

THE WITNESS: (AnsAvering) Our bid Avas $1,697,000, 
and the Welsh bid was $1,651,000. That is in round numbers. 

Q.—So that makes a difference of $46,000? A.—Yes. 
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Q.—You said you paid $100,000. for that assignment? A. 
I believe that is right. I believe Mr. Richardson had given testi-
mony along that line. 

MR. HACKETT: Personally, you don't remember it? 
THE WITNESS: That is as near as I do remember. 

10 Q.—I see. And in how many amounts and to whom was 
this $100,000 paid? A.—To Welsh Brothers. 

Q.—To Welsh Brothers? A.—Yes. 
Q.—How much was paid to Welsh Brothers? A.—As I 

remember, $75,000. went to Welsh Brothers, and $25,000. to 
Campbell as a commission. 

Q.—$25,000. to Campbell? A.—Yes. 
Q.—Was that $25,000. paid to Campbell — was it paid 

by check or cash of your corporation? A.—I think it was paid 
by check. 

Q.—Have you got that check? A.—No, I have not the 
check. 

Q.—The cancelled check? A . — I haven't it. I don't know 
Avhere it is. I presume it AAras in our records, and lost. 

Q.—What is that? A.—I presume it Avas lost from our 
records. 

Q.—Your records were lost? A.—Yes. 
Q.—The cancelled checks Avere lost? A.—Yes. Whether 

that AAras lost, or the Avhole of them, — 

30 MR. O'DONNELL: You have not looked for that? 

A.—No. 
BY MR. GOUDRAULT: 
Q.—They Avere stolen? A.—Yes. The office of the cor-

poration AAras robbed. 
Q.—The office of the corporation Avas robbed? A .—Yes . 
Q.—That accounts for j our inabilitv to produce that check' 

4 Q to Campbell? A.—Yes. 
MR. O'DONNELL: He said he did not look for it. 

Q.—Was that for the same assignment that this money 
was paid to Campbell? A.—Yes. 

Q.—Did your firm contribute $1,000. for a gold dinner set 
to John M. Phillips? A.—I belieAre AAre did. 
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Q.—Do you know, or just believe? A . — I know Ave contri-
buted something, and I believe it Avas $1,000. 

Q . — D o you remember Avho made the solicitation? A . — 
No, I don't remember. 

Q.—Do you remember Avhen that Avas made? A .—Well , 
it Avas at the time of that notorious dinner. 

Q.—Was that before the date of the assignment of the 
I® Welsh Brothers Contracting Company to your firm? A . — I 

don't remember Avhen that contribution Avas. 
Q.—Well, AAUII you look at this Exhibit C-145, Avhich pur-

ports to be the assignment from Welsh Brothers to jrour firm, 
for the Jamaica disposal plant, and state on Avhat date the as-
signment Avas executed? The 6th of July? A.—The 6th of July. 

Q.—1925. Would that subscription be before that? 
MR. HACKETT: He says he does not knoAV. He has said 

so tAvice. 
20 

MR. GOUDRAULT: I Avill ask him a third time and be 
sure. 

THE WITNESS: I do not knoAV AA'hen the subscription Avas 
made. I knoAV there Avas a subscription, but I do not knoAV the 
date. 

Q.—Did you knoAV Peter Campbell for long? A.—Not very 
long. 

Q.—This contract for the Jamaica disposal plant involved 
0 a considerable amount of money, didn't it? A.—Yes. 

Q.—Did your company make any profit? A.—Yes, Ave 
did. 

Q.—After deducting the $100,000. it paid? A .—Yes. W e 
made then betAveen $175,000, and $190,000., in that neighborhood. 

Q.—Net to your company? A .—Net to our company. 
Q.—And that after deducting the $100,000., you had paid 

for the assignment? A.—Net to us. 

MR. HACKETT: I object to that evidence as irrelevat, 
and haA'ing no bearing. 

THE COMMISSIONER: It AA-ILL be taken, subject to your 
objection, and exception. 

Q.—What you say about the $25,000. to Peter Campbell, 
does that apply to the checks Avith AArhich you paid the Welsh 
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Brothers Contracting Company? Have you got that check? A.— 
No, I have not. 

Q.—Did you pay by check to the Welsh Contracting Com-
pany? A.—I think I paid the check to Peter Campbell. 

Q.—For $25,000? A.—For $25,000. 
Q.—How much to Welsh Brothers Contracting Company? 

A.—And I think the AVelsh Construction Company got $75,000. 
10 beyond that. 

Q.—From whom? A.—From our firm. I presume Mr. 
Richardson paid that, because he handled the inside stuff. 

Q.—Do you know personally if it would have been paid 
by check, by your company's check? A.—I do not know, no. 

Q.—After you secured the assignment from the Welsh 
Construction Company, what did your company do? A.—Why, 
as soon as we had the assignment properly recorded, and we re-
ceived word to go ahead, we went right to work. 

Q.—Was any screening necessarv for that disposal plant? 
2 0 A.—Yes. 

Q.—Where did you get it from? A.—From the Sanitation 
Corporation. 

Q.—Did you make a contract with the Sanitation Corpo-
ration? A.—AVelsh Brothers had already made a contract, and 
Ave had that assigned to us. 

Q.—Will you look at this paper, and state if that is the 
contract you are referring to Avith the Sanitation Corporation? 
A.— (Examining paper). Yes. 

30 Q-—That is between your corporation and the Sanitation 
Corporation? A.—Yes. 

AIR. GOUDRAULT: I now offer for evidence, this con-
tract as Plaintiff's Exhibit C-201. 

(The said contract, dated June 26, 1925, betAveen AAvixa 
Corporation and the Sanitation Corporation, Avas received in evi-
dence and marked Plaintiff's Exhibit C-201, of this date). 

THE AAHTNESS: The fact was that the Sanitation Cor-
40 poration had made a contract Avith Welsh Brothers, and Ave took 

that contract OArer as a part of our assignment. 
BY AIR. GOUDRAULT: 
Q.—Then Avill you look at this contract and state if this 

is the contract you are referring to between Welsh Brothers and 
the Sanitation Corporation? 
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MR. COOK: Has that been filed already? 
MR. GOUDRAULT: It will be. 
MR. COOK: You have not filed it yet? 
MR. GOUDRAULT: No. 

10 BY MR. GOUDRAULT: 
Q.—What is your answer? A.—(Examining paper) This 

is the contract between the Awixa Corporation and the Sanita-
tion Corporation. (Witness refers to Plaintiff's Exhibit C-201). 

Q.—Now, will you look at Exhibit C-144, and state if that 
is the contract you are referring to between the Welsh Brothers 
and the Sanitation Corporation? A.—(Examining paper) Yes. 
This is between the Sanitation Corporation and Welsh Brothers, 
dated June 5, 1925. 

20 Q-—I see. And your company took it over together with 
the assignment of the contract from the Sanitation Corporation 
by way of a new contract in which entered the Awixa Corpora-
tion and the Sanitation Corporation, is that right? A.—Yes. 
When Ave bought this contract from Welsh Brothers, Ave took 
OArer — Ave gaAre Sanitation the sub-contract to build this ma-
chinery at a price that had already been agreed upon AA'ith Welsh 
Brothers. 

Q.—And then your corporation entered into a contract 
Avith the Sanitation Corporation, and that is the Exhibit C-201, 

30 is that right? A.—It Avas on the 26th of June, 1925, and refers 
to the 6th day of July, Avliich is that date over there (indicating). 

Q.—Will you look at Exhibit C-145, Avhich is the contract 
between Welsh Brothers and the A A A U X U Corporation, and state 
if this is your signature appearing on this exhibit? A.—That's 
au affidavit. 

Q.—I am asking you if it is your signature. A.—Yes. 
Q.—As President of the AAvixa Corporation? 
MR. COOK: Mr.' Goudrault, please don't do that. The 

40 AA'itness says that is not a contract, but an affidavit. 
Q.—Will you n o A v look at Exhibit C. . . . 
MR. COOK: N O A V , Mr. Goudrault, please have the record 

made clear. This Avitness says that is not a contract, that it is 
an affidavit. 
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Q.—Will you look at Exhibit C-145, and. state if it is a 
contract or an affidavit? A.—This is a contract. 

Q.—Sure. And your signature appears on that contract? 
A.—And my signature appears over here, — that is my signa-
ture, as president of the AAvixa Corporation. I said my signature 
Avas by affidavit. 

Q.—By affidavit in the contract? A.—Yes. 
10 Q.—Will you I I O A V look at Exhibit C-201, Avhich is the con-

tract between the AAvixa Corporation and the Sanitation Cor-
poration, and state if this is your signature appearing there as 
president of the company? A.—Yes. 

Q.—Attested by Avhom? A.—Fred R. Curran. 
Q.—Do you knoAV him? A.—Yes, sir. 
Q.—Who Avas he? A.—Why, he Avas an attache of Mr. 

Phillips' office. 
Q.—I see that 011 that same contract also, that Peter B. 

Campbell has executed the affidavit as regards the signature. 
Do you know Peter B. Campbell? A.—Yes. 

Q.—Who Avas he? A.—He AA'as a Notary Public in Queens. 
Q.—Where did he haAre his office? A.—Why, I Avould see 

him around Phillips' office, but I don't knoAV Avhetlier he had an 
office there or not. 

Q.—Do you recollect, Mr. Schlemmer, at Avhat time you 
transferred your material and property, in order to execute that 
contract of the Jamaica disposal plant after you had secured 
the assignment from Welsh Brothers Contracting Company? Was 

g0 it long after? A.—When Ave did AA'hat? 
Q.—You did have the assignment from Welsh Brothers 

Contracting Company to your company? A.—Yes. 
Q.—For the Jamaica disposal plant? A.—Yes. 
Q.—Then AA'hat did you do? A.—We Avere finishing tAvo 

jobs over in Jackson Heights, and AA'e moA-ed doAvn there very 
shortly afterAvard, because our plant Avas becoming idle, and Ave 
moved there just as soon as AA'e could go to AA'ork. 

Q.—Moved AA'here? A.—To Jamaica. 
Q.—To do the Avork and execute the contract? A.—Yes. 

40 Q.—Do you remember AA'hat Avas the amount of money in-
A'olved in the contract between Welsh Brothers Contracting Com-
pany and the Sanitation Corporation, in connection with the 
Avork of the contract to be executed for the Jamaica disposal 
plant? A.—$593,000. 

Q.—And by A\rav of assignment, or by Avay of a neAv con-
tract the Sanitation Corporation, vour contract endeavored to 
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take tliat material and pay tlie sum to the Sanitation Corpora-
tion, is that right? A.—That's right. 

Q.—And your corporation paid that amount to that cor-
poration? A.—Yes. 

Q.—Will you look at Exhibit C-201, and state what is the 
date of the contract of your company with the Sanitation Cor-
poration? We are always speaking of that Jamaica disposal 

1 0 plant contract. A.—26th of June, 1925. 
Q.—Now, will you look at Exhibit C-145, which is the as-

signment from the Welsh Brothers Contracting Company to the 
Awixa Corporation, and state if you there see if this assignment 
was duly approved by the Borough President of the Borough of 
Queens? A.—It says here "Approved, July 6th, Maurice Connol-
ly, Borough President, Borough of Queens". 

Q.—Do you know that signature? A.—Why, I didn't see 
Mr. Connolly make it. but I think it is his signature. 

2 0 Q.—And the date is — A.—July 6th, 1925. 
Q.—So I understand that your company transferred over 

to Jamaica, the necessary material to exe ute that contract after 
you had the assignment from Welsh Brothers to your company 
duly signed, is that right? A.—Yes, sir. 

Q.—I see. And then after that, your company, the Awixa 
Corporation, took over the Welsh Brothers contract with the 
Sanitation Corporation? A.—That's right. 

Q.—And the date of that is June 26th, 1925, is that right? 
A:—Right. 

30 Q-—And the approval by the Borough President, Maurice 
E. Connolly, was on July 6th, 1925? A.—That's right. 

Q.—HOAV did you come to bind the Awixa Corporation, of 
which you were the president, to pay the sum of $593,000. to the 
Sanitation Corporation, without having the approval of the Bo-
rough President? A . — I didn't know about this thing at the 
time, about this approval having to be signed in that way, and 
thought that when Ave took the assignment from Welsh Brothers, 
that it was o. k., and I belieAre you will find in there that there 
is another date put doAATn beloAV, and initialled by W . L. D. and 

40 C. D. S., Avliich would be W . L. D'Olier, of the Sanitation Corpo-
ration and myself, Avhich AA-ould legalize that point. 

Q.—Who Avas Mr. D'Olier? A.—He Avas president of the 
Sanitation Corporation. 

Q.—Did you transact this assignment Avith the Welsh 
Brothers Contracting Company, on behalf of the Awixa Corpo-
ration? A.—Yes. 
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Q.—And. you properly executed all assignments and con-
tracts? A.—I think so. 

Q.—Did you personally know if you had to have the ap-
proval of the Borough President before the assignment could be 
properly made? A.—No, I did not. 

Q.—Did you wait for Connolly's approval to bind yourself 
with the Sanitation Corporation? A.—No. I signed the contract 
before Connolly's approval was on there, not knowing about the 
approval. When Ave did find it out, D'Olier and I initialled a 
later date in that paper. 

Q.—This is Avhat you are referring to there, on Exhibit 
C-201? (Indicating). A.—Yes, that's right. 

Q.—It is changed from the 5th day of June to the Gtli of 
Julv, 1925? A.—Yes. It was made out bv somebodv else. 

I 7 V . ». 

Q.—Although I take it this assignment had been duly 
signed on the 26th of June? A.—Yes. 

on Q -—Before the approval of the Borough President? A.— 
That's right. 

Q.—This contract betAveen the Awixa Corporation and the 
Sanitation Corporation Avas executed OArer at — Avhere — Avhere 
Avas it executed? A . — I don't remember Avhere it Avas executed. 

Q.—Well, Avill you look at Exhibit C-201, and state? A.— 
It Avas executed before Fred R. Curran, and probably someA\diere 
in the Borough of Queens, and also before Peter P. Campbell, 
Avho Avere both notaries. 

Q . — I see. H O A V did you come to have that contract that 
30 you ha\re noAV in your hands, C-201, before it Avas signed? A . — 

I couldn't say that. I don't remember. 
Q.—Do you remember if it Avas signed on behalf of the 

Sanitation Corporation by Air. D'Olier, Avhen it Avas first brought 
to you? A.—No, I don't remember that. 

Q.—AVho gave you this C-201, this contract, for you to sign 
and execute? A.—I don't remember. I.presume it Avas Camp-
bell, because Campbell had carried on these negotiations mostly. 
Either Campbell or Curran brought it to me. We met someAvliere; 
I couldn't say. 

40 Q .—You don 't remember Avhere you met? A . — N o , I don't 
remember. 

Q.—Did Campbell and Curran have an office, to your 
knoAAdedge? A.—I don't knoAV. Curran Avas around Phillips's 
office,; and Campbell AATas often in Phillips's office. 

Q.—Where Avas that office? A.—49 Jackson Avenue, at 
that time. 

Q.—Where is that? A.—Long Island City. 
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Q.—Long Island City? A.—In Long Island City. 
Q.—Did you know at the time a man by the name of Kelly? 

A.—I know a lot of Kellys. 
Q.—Connected with the Sanitation Corporation? A.— 

Yes. 
Q.—Do you remember meeting that man Kelly in connec-

tion with this assignment, or this contract with your company? 
A.—I think Kelly came over to the Awixa field office, which was 
down near North Beach, on Trains Meadow Road. 

Q.—For what purpose? A.—I think he brought these con-
tracts down there, as you recall it to me. 

Q.—And then did you sign them? A.—I presume Ave AA'ent 
doAvn to meet a notary public then, because Ave signed before a 
notary public. 

Q.—That Avould be Curran? A.—That Avould be Curran 
and Campbell. They both appear on there. 

20 Q-—Exactly. But do you knoAV Avhere you Avent to meet 
them? A.—No, I can't say Avhere Ave Avent to meet them. Possibly 
at 49 Jackson AA'enue. There Avas no notary public out Avhere AA'e 
Avere, out Avhere the field office Avas. It Avas out in the sticks of 
Queens, there. 

Q.—What did you do? Did you meet Kelly there, or Avas 
Mr. D'Olier there when that assignment Avas signed and exe-
cuted? A.—I don't remember. 

Q.—Was Kelly there? A.—Kelly Avas there. 
Q.—I see. On behalf of the Sanitation Corporation? A.— 

30 Y e s -
Q.—NOAV, did he go Avith you wherever you Avent, to have 

this signature and contract duly executed and signed before a 
notary public? A . — I think Kelly and I Avent downtoAvn in my 
car, to 49 Jackson Avenue. That is my recollection. I am not per-
fectly . . . 

Q.—I see. That is just AA'hat AA'e Avant, your best recollec-
tion. And then? A.—And I signed the thing, and came away. 
I don't remember that D'Olier Avas there at that time. He may 
haA'e been. 

40 Q.—Do you remember Kelly being there? A.—I remember 
Kelly coming doAA-n Avitli these papers to the office. 

Q.—You mean 49 Jackson A\renue? A.—No, doAvn to my 
office. 

Q.—And then? A.—Then Ave Avent doAvn in my car to 49 
Jackson Avenue. 

Q.—Was Kelly AA'ith vou? A.—Kelly Avith me. 
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Q.—Do you remember, about the time, whether the signa-
ture of Mr. D'Olier appeared on that document? A.—No, I do 
not remember. 

Q.—Did you leave Kelly there at 49 Jackson Avenue? A. 
I couldn't say. 

Q.—Did you go to New York that night, that day? A.—I 
don't remember. 

10 Q.—You had your car or Kelly had his car? A.—I had 
my car. 

Q.—And you don't remember what you did with Kelly? 
A.—No, I don't remember. He had no reason to come back to 
our place, I am sure, and I presume I left him there. 

Q.—You left him there? A.—Yes. 
Q.—You didn't bring him to New York? A.—No. I Avas 

busy at that time. 
Q.—Mr. Schlemmer, will you explain hoAV is it that you 

bound your company to pay $953,000. to the Sanitation Corpora-
tion before you had the assignment of the Welsh Brothers con-
tract? 

MR. HACKETT: Mr. Commissioner, this has been ex-
plained many times. And I ask for a direction that it be not 
necessary to go over it again. 

T H E C O M M I S S I O N E R : I Avill alloAv the ansAver, but I 
Avish, Mr. Goudrault, Ave Avould not liaAre to go over the same 
ground so many times. 

30 
MR. GOUDRAULT: I am very sorry, sir, but I think 

Mr. Hackett is mistaken this time, because AVC have a question 
and an ansA\rer pertaining to the — 

MR. H A C K E T T : G o on Avith your questions. I AvithdraAv 
everything. That Avas the fourth time this witness has told that 
same story. 

MR. GOUDRAULT: Then Ave will make sure of that and 
save time. Mr. Schultz, Avill you read your previous evidence as 

40 regards Mr. Schlemmer? 
MR. HACKETT: Don't do that. I withdraw everything. 
THE COMMISSIONER: For the sake of brevity, the ob-

jection is AvithdraAvn. 

MR. HACKETT: The question is there. Read him the 
question. 
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MR. GOUDRAULT: All right, read the question. 
(Question read by the Clerk). 
THE WITNESS: (Answering) We had the assignment 

of the contract, but it was not approved by the Borough Presi-
dent. I did not know it had to be approved by the Borough Pre-

jq sident at that time. 
BY MR. GOUDRAULT: 
Q.—I see. You did answer that. Mr. Hackett is right. But 

will you look at this exhibit here, C-145, which is the Welsh Bro-
thers assignment to the Awixa Corporation, if I am not mistaken, 
and state what is the date that appears there? A.—Julv 6th. 

Q.—1925? A.—Right. 
Q.—So am I right in stating that your company bound it-

self to pay the Sanitation Corporation $593,000, before — first, 
20 before the assignment of the Welsh Brothers contract to the 

Awixa Corporation, and also before the approval of this assign-
ment by the Borough President? A.—Will you state that ques-
tion again? 

MR. GOUDRAULT: Read it, Mr. Schultz? 
(Question read by the Clerk). 
THE WITNESS: (Answering) That is apparently so,— 

30 BY MR. GOUDRAULT: 
Q.—What's that? A.—That is apparently so, from your 

records here. 
Q.—That is to say, you as president of the Awixa Corpo-

ration, bound yourself to pay the Sanitation Corporation $593,000 
before the contract was actually assigned from the Welsh Bro-
thers Contracting Company to the Awixa Corporation and be-
fore this assignment was duly approved by the Borough Presi-
dent, is that right? A.—We had already made this deal with 

4Q Welsh Brothers, that this was what we were to do, and we were 
going ahead in good faith with it. 

Q.—I see. But the contract speaks for itself as regards 
dates. Now, how much was that contract for, the Jamaica dis-
posal plant? A.—$1,651,000. 

Q.—$1,651,000. Did you know who got the approval of the 
Borough President? A.—No, I don't. 
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Q.—Did you endeavor yourself to have this approval? A. 
I don't think I did. As I remember this thing, I left the papers 
with Kelly — or with Campbell, may be; I couldn't say. 

Q.—Was any precast pipe used in that Jamaica disposal 
plant? A.—Very little. 

Q.—How much of it? A.—Three or four or 500 feet; some-
thing like that. You have it in your contract record there. 

Q.—Do you know how much — did you get any prices for 
pipe? A.—Yes, I did. 

Q.—Where did the company get the pipe from? 

MR. C O O K : Air. Commissioner, I wish to register a very 
strenuous objection to this line of cross-examination, as being 
entirely irrelevant, and having no bearing whatever on the is-
sues. A n d I really think that Ave should not proceed Avith this 
any further, if Ave are going to get someAAdiere. I t has nothing 
to do Avith the issues in the case at all. 

20 
AIR. H A C K E T T : I associate myself Avith that objection. 

AIR. COOK: And I strenuously object to this line of ques-
tioning. 

T H E COAIAIISSIONER: I Avill alloAv the ansAA'er, sub-
ject to your objections, and grant you an exception. 

AIR. GOUDRAULT: AVhat is the question, Air. Schultz? 
30 (Question read by the Clerk). 

THE AVITNESS: (AnsAvering) John AI. Phillips. 
Q.—Do you knoAV hoAV much you paid for pipe, for that 

particular job? A . — I think there Avas a lump sum of about 
$15,000.00. The amount of pipe Avas very small in percentage on 
this job. This job consisted mainly of the large disposal plant 
and the machinery in it. The disposal plant Avas one of the 
largest caissons that .Avas put doAvn in Jamaica. 

Q.—Pipe AAras needed, and pipe Avas secured from Phillips, 
and paid for? A.—Yes. 

Q.—HOAV much did your "ompany pay for the pipe? A . — 
I believe it Avas $15,000, lump sum. 

Q.—Have you any data as regards the length of the pipe 
or the AA7idth of the pipe, the dimensions of the pipe, that AArere 
needed for that Jamaica disposal plant? A.—There Avas some 
96-inch pipe that made the connection from the Paino job in to 
us. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—Do you know liow many feet of that 9G-inch? A.—No, 
I can't say. But you have jrour contract records there that show 
the whole thing. 

Q.—Did you state that you do not remember the sizes of 
the pipe? A.—There was some 96-inch. 

Q.—You don't remember the other dimensions? A.—There 
^ was some — 

ME. O'DONNELL: We object to verbal evidence as to the 
pipe, inasmuch as the specifications and the contracts speak for 
themselves. 

THE COMMISSIONER: I will allow the answer, subject 
to your objection, and give you an exception. 

THE WITNESS: (Continuing) There was some 96-inch 
pipe and some smaller pipe, about 3 or S1/̂  feet in diameter. 

20 Q.—Did you ask Phillips for a quotation for the pipe that 
was used in that Jamaica disposal plant, Mr. Schlemmer? A.— 
I don't remember asking him Avliether Welsh had made a contract 
Avith him for this pipe before I took the assignment. I just can't 
say. 

Q.—Do you remember receiving any quotation from Phil-
lips? A . — I t Avas a lump sum on this pipe. And I negotiated 
finally Avith Phillips, and bought the pipe from Phillips. 

Q.—I see. Do you remember receiving a letter from Phil-
3Q lips in this connection, in connection Avith the prices for the pipe? 

A . — I don't remember Avliether Ave had a letter. I presume AAre did. 
We had a complete file. 

Q.—Do you remember receiving a letter dated the 26th of 
June, 1925? A.—I don't remember. 

Q.—Was there any other contract executed by the Awixa 
Corporation in Queens County? A.—Yes. 

Q.—What are the jobs that your company made in Queens 
County? A.—The one on Jamaica Avenue, — 

Q.—Do you remember hoAv you got that contract on Ja-
4 0 maica Avenue? H O A V your corporation got it? A . — T h e Jamaica 

AA ênue contract Avas bought from the Riverdale Construction 
Company. 

Q.—Do you remember hoAv much your company paid the . 
Riverdale Corporation? A .—I belieA'e it Avas $5,000. 

Q.—Do you knoAV or do you remember the name of the 
official of the RiATerdale Corporation? A.—Elkins. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—Do you remember if it was paid by check or otherwise, 
this $5,000? A.—I believe it was paid by check. 

Q.—To whom, do you know? A.—To the River dale, I pre-
sume. 

Q.—Did you see Elkins on that occasion? A.—Yes. 
Q.—Did you negotiate with him? A.—Yes. 
Q.—Was he the one that stated — I mean you finally ar-

10 ranged for $5,000? A.—Yes. 
Q.—Did you pay him by check or cash? A.—Paid him by 

check. 
Q.—Was there any precast pipe used for that Jamaica 

Avenue job? A.—Yes. There were three sizes, 36, 30 and 27-inch 
pipe. 

Q.—I see. What quantity? A.—I can't say. 
Q.—From whom did you company buy this pipe, precast 

pipe? A.—Phillips. 
o n Q.—Did vou actually pay Phillips for that pipe? A.— 
Z( ) Yes. 

Q.—What was the amount charged and paid? A.—We 
paid Phillips a lump sum of $167,000. for that pipe. 

Q.—For that particular job, the Jamaita Avenue job? A. 
That's right. 

Q.—Did you pay Phillips by check? A.—Well, now, Mr. 
Richardson paid him; I don't know. I suppose he paid him by 
check. 

Q.—Of your corporation? A.—Yes. 
30 Q-—Did you see Phillips yourself for pipe for that parti-

cular contract? A.—Yes. He wanted first $30. a foot for the 36-
inch pipe, and $20. for the 30-inch, and $15. for the 27-inch pipe. 
That would make a total of $173,940, but I talked him out of it 
down to $167,000. flat. 

Q.—Lump sum? A.—Lump sum. 
Q-—Do you remember the date of the assignment of this 

contract from the Riverdale Company to your corporation? A. 
Assigned to Awixa from Riverdale August 6th, that is 1926. 

Q.—Did Phillips tell you the price of the pipe before the 
40 assignment? A.—Yes. I don't say that "yes" though, as regards 

this lump sum. He had these per foot prices on up to that time. 
Q.—Well, now, look at this letter dated August 10, 1926, 

from John M. Phillips to Awixa Corporation, and state if that 
is the data you are referring to as to the price paid for pipe for 
that particular job on Jamaica Avenue? A.—$167,000. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

MR. GOUDRAULT: Plaintiff now offers for evidence, 
this letter, as Plaintiff's Exhibit C-202. 

(The said letter was thereupon received in evidence and 
marked Plaintiff's Exhibit C-202, of this date). 

Q.—Do you know if that is Phillips's signature there? 
A.—Yes, I am sure it is. 

Q.—Will you now look at Plaintiff's Exhibit C-109, which 
is the contract between the Riverdale Construction Company, 
Inc., and the City of New York, for the construction of the Ja-
maica Avenue sewer, dated the 29th of July, 1926, and state if 
this contract was assigned to your company? A.—Yes. 

Q.—You actually did the job? A.—Yes. 
Q.—Your corporation did? A.—Yes. 
Q.—You were paid by the City? A.—Paid by the City. 
Q.—In full? A.—Yes. 
Q.—The amounts of pipe to be used appear, do they not, 

in this contract? A.—Yes, sir. 
Q.—Also the dimensions? A.—Yes. 
Q.—Did your company actually fulfil this contract to the 

satisfaction of the City, and did it put in precast pipe of the di-
mensions called for, and the length called for as per contract? 
A.—Yes. 

(Recess from 12:50 to 2:00 p. m.) 

30 

AFTER RECESS. 2:00 o'clock p. m. 

CLAIRE D. SCHLEMMER, recalled: 

BY AIR. GOUDRAULT: 
Q.—Air. Schlemmer, will you look at Exhibit C-159, con-

tract No. 66597, which is the contract between the Awixa Corpo-
40 ration and the City of New York, for the construction of a sewer 

on 25th Street, and state if your signature therein appears, and 
if your company made that particular job? A.—(Examining 
paper) Yes. 

Q.—The dimensions for the pipe and the quantities of pi-
pe do appear in that contract also, that were used for that par-
ticular job? A.—Yes. 

10 

20 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—Where did you get the pipe from? A.—John M. Phil-
lips. 

Q.—Do you remember how much you paid Phillips for 
that particular pipe? A.—I believe it was $32.50. 

Q.—Was that au average price — what size of pipe? A.— 
90-inch. 

Q.—Do you know the number of feet of pipe that was 
10 used in there, as the contract calls for? A.—Around 4,000 feet. 

Q.—I see. The contract was executed by your corporation? 
A.—Yes. 

Q.—And were you paid by the City? A.—Yes. 
Q.—Did you pay Phillips for the pipe? A.—Yes. 
Q.—Have you got your checks? A.—No. 
Q.—Where are they? A.—I don't know. They were stolen 

with the others. 
Q.—But you are sure your corporation paid Phillips for 

that pipe? A.—I know we paid him for the pipe. 
Q.—Do you recollect if the Awixa Corporation also con-

structed a sanitary sewer for the City of New York on Horstman 
Avenue? A.—No. The Horstman Avenue was a sewage disposal 
plant. 

Q.—I see. Was that built by your company? A.—Yes. 
Q.—Was any pipe used, any precast pipe used, for the 

construction of that sewer? A.—Which? 
Q.—The Horstman. A.—Horstman Avenue? 
Q.—Yes. A . — A small amount. 

30 Q-—Do you remember hoAv many feet? A . — I t is my re-
collection that Ave paid him $15,000. for a lump sum, for a minor 
amount of pipe, compared Avith that Avliole job. 

Q.—Did you get that contract direct from the City of NeAV 
York, or did you get it by Avay of assignment? A.—The Horstman 
Avenue? 

Q.—Yes. A.—From Welsh Brothers. 
Q — I see. Will you then look at Plaintiff's Exhibit C-1G1, 

and state if that is the contract you are referring to? A.—(Exa- ' 
mining contract) Yes. 

4Q Q.—That is the contract that AAras executed by your conn 
pany Avith the City of New York? A.—That's right. 

Q.—The quantity of pipe that you used in that particular 
job, precast pipe, Avould be indicated in the contract itself, 
Avouldn't it? A.—Yes. 

Q.—Was it used by your company, the amount therein sti-
pulated? A.—Yes. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—And where did you secure your pipe from? A.—Phil-
lips. This was a large disposal plant, with all this machinery in, 
and this was a connection from one end to another, taking in all 
the sewers. They were short connections. 

BY MR. COOK: 
Q.—So when you speak of paying Phillips $15,000, you 

mean for all the precast pipe that you needed in this contract? 
A.—In this Horstman Avenue contract. 

MR. COOK: Horstman Avenue contract. 
BY MR. GOUDRAULT: 
Q.—And the $15,000. that you are speaking of now, is what 

you have testified to this morning? A.—That's right. 
Q.—Now, in this contract is attached the agreement with 

20 the City of New York as regards the assignment from the Welsh 
Brothers Contracting Company to the Awixa Corporation. Will 
you look at it and state if therein appears your signature to 
the contract? A.—Yes. 

Q.—With the City of New York? A.—Yes. 
Q.—That is your signature (indicating). A.—That is my 

signature. 
MR. HACKETT: What was the total of the Horstman 

Avenue disposal plant contract? 
30 THE WITNESS: $1,651,000. 

Q.—Do you remember testifying as to this particular item 
of the purchase of pipe from Phillips, before today, Mr. Schlem-
mer? A.—I didn't get your question. 

Q.—Do you remember testifying, giving evidence, on this 
very question of the payment for precast pipe that your com-
pany used in the Horstman Avenue sewer? A.—Yes. 

Q.—You remember? A.—Yes. And I think that that is 
what I have stated before. That is approximately. 

40 Q.—Did you state this morning that you got quotations 
from Phillips as regards this particular job, or not? A.—I don't 
remember. 

Q.—You don't remember. You say you paid about $15,000? 
A.—Yes. 

Q.—Could it be more or less? A.—I think that's about 
right. I speak from memory; it is quite a while back. I haven't 
any notes on that, either. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—Now, will you look at Plaintiff's Exhibit C-160, which 
is a contract between the City of NeAV York and your corporation 
for the construction of a sanitary seAA7er on 158th Street, and 
state if this is the job that A\ras executed by your firm for the 
City of NeAAr York? A.— (Examining contract) Yes. 

Q.—Do you recollect the sizes of pipe and the quantity of 
pipe, of precast pipe used in that particular job? A.—Yes. There 
Avas 3,990 feet of 36-inch pipe. 

AIR. HACKETT: Just a minute. The notes that you are 
reading from, I suppose have been taken from the exhibits in 
the record? 

THE WITNESS: Yes, they have. 
AIR. H A C K E T T : Then Avhy don't Ave rely on the record? 

He has merely taken his notes from the record, and they are in, 
the contracts are in. 

BY AIR. GOUDRAULT: 
Q.—Your ansAver to his question Avas "yes"? A.—Yes. 
Q.—That you took them from the original contracts? A .— 

Yes. 
AIR. HACKETT: Which are filed as exhibits. 

Q.—Where did you get that pipe for that particular job, 
from Avliom? A.—From Phillips. 

Q.—Did you pay Phillips for that pipe? A.—Yes. 
Q.—Do you remember the total amount you paid? A.— 

No, I don't remember the total amounts. The amounts giAren in 
the City contracts are 3,990 feet of 36-inch pipe, and 2,228 feet 
of 33-inch pipe. I have not ansAVered your question in full before. 
We paid $30. per foot for each size. 

Q.—You paid $30. per foot, Avhatever the size? A . — E i t h e r 
size. 

Q.—NOAV, all the pipe on this contract called for to be used, 
4q Avas it actually used by your company in executing the contract? 

A.—Those figures don't vary over less than 1%. 
Q.—I see. Will you noAv identify your signature on this 

original contract. C-160, and state if that is your signature? A. 
There it is (indicating). 

Q.—That is your signature? A.—Yes, sir. 
Q.—As president, on behalf of the Awixa Corporation? A. 

Right. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—Will you now look at Plaintiff's Exhibit C-57, which 
is the contract with the City of New York and the Highway Im-
provement and Repaid Company, Inc., for the construction of a 
sanitary sewer on Foch Boulevard, and state if you know any-
thing about this contract? A.— (Examining contract) Yes. Do 
you want me to look at the signature? 

Q.—You understand this contract is between the Higli-
10 way Improvement and Repair Company, Inc., and the City of 

New York? A.—Yes. 
Q.—Did your company, the Awixa Corporation, actually 

do the job? A.—Yes. 
Q.—By way of assignment? A.—Yes. 
MR. HACKETT: To help, I will admit that it was pro-

perly assigned. 
MR. COOK: And I too will admit it, Mr. Goudrault. So 

20 now you are safe. 
MR. GOUDRAULT: I see. 
BY MR. GOUDRAULT: 
Q.—Now, were the quantities of pipe and dimensions of 

pipe that are mentioned in this contract, C-57, was that actually 
used by your company in the execution of its job for the City of 
New York? A.—Those*quantities are always ^approximately 
right. Within a very small margin, less than 1 per cent. 

30 Q-—They do not amount to anything? A.—The variations 
are very small, 

Q.—Where did you get the pipe from? A.—John M. Phil-
lips. 

Q.—The precast pipe. Did you pay Phillips for the pipe? 
A.—Yes. 

Q.—Do you know how much you paid Phillips for the pi-
pe? A.—We paid him $30. a foot. 

Q.—Whatever the dimension? A.—Only one dimension, 
54-inch pipe. 5220 feet. 

40 Q.—Now, will you look at Plaintiff's Exhibit C-109, which 
is the original contract from the City of New York to the River-
dale Construction Co., Inc., for the construction of a sanitary 
sewer in Jamaica Avenue, and state if it is your company that 
also has executed this contract for the City of New York? A.— 
(Examining paper) Yes. 

Q.—Where did you get the pipe that you used on that 
particular job? A.—John M. Phillips. 
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Claire D. Schlemmer for plaintiff recalled (direct examination). 

Q.—Do you remember the price you paid Phillips for the 
pipe used in that particular job? A.—That is the one Ave had this 
morning, that we paid him $167,000, a flat sum. 

MR. HACKETT: After you had beat him doAvn from a 
higher price — 

1Q THE WITNESS: From about $174,000 down to $167,000. 
MR. HACKETT: And you beat him doAA-n after the as-

signment had been ratified by Connolly? 
THE WITNESS: Yes. 
MR. COOK: If this evidence Avas given this morning, Mr. 

Commissioner, I object to it being given again this afternoon. 
BY MR. GOUDRAULT: 

20 Q.—Have you got the average price paid for the pipe there, 
if any? 

MR. HACKETT: There Avas not any. 
MR. O'DONNELL: It Avas a lump sum. 
MR. HACKETT: He beat him down from the first sum. 
BY MR. GOUDRAULT: 
Q.—NOAV, did you state that this pipe Avas all used there, 

the pipe that the contract called for? A.—Yes. 
Q.—It Avas all used in that contract? A.—Yes. 
Q.—You got this also bAT Avay of assignment, I understand? 

A.—Yes. 
MR. GOUDRAULT: Will defendant's counsel admit that 

it Avas duly assigned to the Awixa Corporation? 
MR. COOK: I Avill not concede anything. 

4 0 MR. GOUDRAULT: All right. 
MR. HACKETT: It Avas proved tAvice this morning. 

MR. GOUDRAULT: Well, Ave will make sure. 
BY MR. GOUDRAULT: 
Q.—Will you U O A V look at Plaintiff's Exhibit C-118, and 

state if that is the assignment from the Riverdale Construction 
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Claire D. Schlcmmcr for plaintiff recalled (cross-examination). 

Company to the Awixa Corporation for the construction of that 
Jamaica Avenue sewer, and state if the signature therein is your 
signature? A.—(Examining paper) Yes. 

Q.—That is the contract for which you paid Phillips 
.$167,000? A.—The Jamaica Avenue job Ave paid him $167,000. 

AIR. HACKETT: You testified to that this morning. 
THE WITNESS: Yes. 
Q.—You stated this morning that you had paid Elkins 

$5,000. for that assignment of the RiArerdale job? A.—Yes. 
Q.—NOAV, did you pay it by check or by currency? A.— 

Paid it by check. 
Q.—You are sure of that? A.—I am sure that I gave him 

a check for $5,000. 
Q.—Do you remember getting the cash for him? A.—And 

then I got cash for him later. 
Q.—HOAV is that? Explain that? A . — I presume he could 

not get the check cashed, or Avanted to use it at that time, ,or 
something, and he asked me to get the check cashed for him, Avhich 
I did. 

Q.—And you gave him the proceeds of that check? A.— 
Yes. He got the $6,000. 

AIR. GOUDRAULT: Your Avitness. 

CROSS EXAAIINATION: 
BY ArR. HACKETT: 

Q.—Air. Schlemmer, this Avork represented by the several 
contracts AA'liich have been under discussion today, Avas Arery 
hazardous Avork from the point of vieAv of the contractor, Avas 
it not? A .—Very hazardous. 

Q.—You Avere going through a territory Avhich Avas, — A . 
AVet. 

Q.— (Continuing) — difficult to handle. You had to pump, 
you had to retain, and you had to meet a great many unknoAvn 
quantities? A.—Very. 

Q.—And you had taken the Avork for a definite figure? A . 
Yes. 

Q.—Which entails on the part of the contractor, a big 
hazard? A.—Very hazardious. For three years Ave did not stop 
a pump. 
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Claire D. Schlemmer for plaintiff recalled (cross-examination). 

Q.—Yes. N O A V , in Avork of that description, I am informed 
that contractors figure on profits of from 25 to 50 per Icent., 
and notAvithstanding that, they are sometimes stuck. Is that cor-
rect? A.—Yes, that is true. On this first job, the Jackson Heights 
job, AATe lost a lot of money. 

Q.—And the purchase of contracts and the assignment of 
•contracts is a very ordinary transaction between contractors, is 
it not? A . — A common practice. 

Q . — A common practice. I belieA'e you said you had your 
plant near Jackson Heights, was i t? A .—Yes . A t Jackson 
Heights. 

Q . — A t Jackson Heights, Avliere you had just f inished two 
jobs. A .—Yes . 

Q .—So it was very much in your interest to get a nearby 
j o b ? A .—Yes . 

Q.—And that made it possible for you to do the Avork at 
2 q a better figure than somebody A V I I O had to assemble a plant and 

bring it there? A.—Right. 
Q.—And that Avould, in a Avav, explain the amount that 

you paid to Welsh Brothers for that particular job? A . — W e 
Avere finishing a job, Ave had a lot of plant running into a great 
many thousands of dollars, and Avith nothing in sight, and Ave 
did not get that job, I Avas only a little high on that job, but I 
had to get a job or let my organization go. 

Q.—And is it not a fact that it is frequently in the interest 
of people Avho are contracting in a big Avav, to take Avork for a 

30 narrow margin of profit if they can hold their organization to-
gether as a consequence? A.—Exactly. 

Q.—You haATe told us that you did not knoAV Avhen you pur-
chased the first of these contracts that the approval of the as-
signments had to be obtained from the City? A;—No. 

Q.—But there Avas no reason to obtain the approval of the 
City to the assignment of contracts AA'hich you took over from 
Welsh Brothers, AArith the suppliers of machinery, Avhatever their 
name Avas? A.—Sanitation Corporation. 

Q.—Sanitation Corporation? A.—That Avas not necessary. 
40 Q.—I Avanted to make that quite clear. That Avas merely 

a condition of your contract Avith Welsh? A .—Yes. 
Q.—And you also took over his contract Avith Phillips? 

A.—Yes. 

MR. H A C K E T T : You haATe ansAvered all my questions. 

MR. C O O K : N o cross-examination. 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

REDIRECT EXAMINATION. 
BY MR GOUDRAULT : 
Q.—Did you identify your signature on Exhibit C-90? is 

the assignment of the Highway Improvement and Repair Con-
struction Company to the Awixa Corporation for the construc-

jQ tion of a sewer on Foch Boulevard. Will you identify your si-
gnature? A.— (Examining paper) That is my signature. 

Q.—How long had you been working for the City of New 
York prior to the first assignment that you testified about? A.— 
The first job that we did in the City of New York is that parti-
cular 4,000 feet of 90-inch pipe. That was about October, 1923. 
And then there was another job, without any pipe into it, join-
ing that, aggregating, the tAvo jobs, about a million dollars, and 
we Avere cleaning them up along about May, 1925, or June, in 
there, Avlien AAre took this assignment of the Horstman Avenue 

20 job. 
MR. GOUDRAULT: I see. Thank you very much, Mr. 

Schlemmer. 
(Witness excused). 

DEPOSITION OF THOMAS M. CASSIDY. 
30 

THOMAS M. CASSIDY, age 52; residence, Garden City 
Hotel, Garden City, Long Island; occupation, racing business, 
breeding, racing and stabling of horses, a Avitness produced, 
sAA'orn and examined on the part and behalf of the People of the 
State of NeAv York, the plaintiff, deposeth and saith as M I O A V S : 

DIRECT EXAMINATION BY MR. GOUDRAULT: 
Q.—You kneAV John M. Phillips in his lifetime, Mr. Cas-

4Q sidy? A.—Yes. 
Q.—I understand you are married to his AvidoAV? A.—Yes. 
Q.—Where Avere you married? A.—St. Regis Hotel, De-

cember, 1929, I think it was. 
Q.—Do you remember the date? A.—Late in December. 
Q.—That Avould be December, 1929? A.—Yes. 
Q.—St. Regis Hotel, in NeAv York? A.—Yes. 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

Q.—You have not got a certificate of marriage with you? 
A.—No. 

Q.—Where could that be had? A.—The City Clerk. 
MB. SCHNEIDEB: Will Mr. Hackett consent that upon 

the receipt 6f the Certificate we may offer it in evidence as if 
this witness had produced it? 

MB. HACKETT: Let us put it in now. Give it a number 
and say "to be produced". 

MB. SCHNEIDEB: Yes. 
(The Marriage Certificate referred to was received in evi-

dence as Plaintiff's Exhibit C-203, to be produced). 
BY MB. GOUDEAULT: 
Q.—Where was the civil ceremony performed? A.—At the 

St. Begis. There was only one ceremony, and it was performed 
at the St. Begis Hotel, 55th Street and 5th Avenue, in Decem-
ber, 1929. 

Q.—Have you a marriage contract with Mrs. Phlilips? 
A.—I don't know what you mean by marriage contract. We just 
got an ordinary license that is issued by the Commissioner of Li-
censes, for that purpose. 

Q.—And no other papers were signed except that one? A. 
That is all. 

Q.—Who performed the marriage ceremony? A.—Judge 
Walsh, Justice of the Supreme Court. 

Q.—John L. Walsh? A.—John L. Walsh. 
Q.—For hoAv long did you know John M. Phillips in his 

lifetime? A.—Thirty years or more. 
Q.—Did you ever have anv deposit boxes in banks here 

in New York? A.—Did I? 
Q.—Yes. A.—Yes. 
Q.—Where? A.—Do I have to answer t^iat? 
ME. GOTJDEATJLT: It is up to the Commissioner. 
THE WITNESS: I don't see where that has anything to 

do with this. 
MB. COOK: I object to the question as irrelevant. 
THE WITNESS: Certainly. It has nothing to do with 

this at all. 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

THE COMMISSIONER: Mr. Goudrault, I do not think 
it is necessary for you to ask him the question in that form. 

BY MR. GOUDRAULT: 
Q.—Did you have any deposit boxes in which you put any 

papers or moneys or securities belonging to Phillips? A.—Yes. 
1 0 Q.—In New York? A.—Yes. 

Q.—How many of them? A.—One. 
Q.—Where was that? A.—The Bowery and East River 

National Bank. It is now the Bank of America, 41st Street and 
Broadway. 

Q.—Ditl you at any time in that deposit box, keep any 
cash or securities belonging to John M. Phillips? A.—Yes. Both. 

Q.—Did you have a bank account for John M. Phillips? 
A.—Never. 

Q.—Did you have a bank account for John M. Phillips? 
20 A.—Never. 

Q.—Did Phillips ever give you any money to deposit? A. 
Yes. But I have a bank account. I clehred it through my account. 
I never had a bank account for him. 

Q.—You would make disbursements for him upon his in-
structions? A.—Yes. 

Q.—Out of your own bank, out of moneys belonging to 
Phillips? A.—Out of moneys that A V E A V O I I on the horses. 

Q.—Do you remember in what year you had a bank ac-
count in which Phillips's money Avas put in by you to be paid 

30 out? A.—1927; it might have been 1926, 1927 — part of 1928. 
No, — 1926, 1927. I am quite sure of 1927 and 1926. 

Q.—Do you remember any trips to Montreal Avith Phil-
lips, John M. Phillips? A.—Yes. 

Q.—Did you make one or tAATo? A.—TAVO. 
Q.—Do you recollect the first trip, as to the date? A.—I 

don't remember the exact date. No. I remember all the details 
about the trip, but I don't remember the date. 

Q.—Would you remember the month? A.—Well, it Avas, 
4 q I think, in December. I think it AAras December or January, early 

January. 
Q.—Of Avhat year? A.—1927 or 1928. 
Q.—It would be December, 1927, or January, 1928? A.— 

I might have made one in December and one in January. I might 
have made two trips. 

Q.—The first trip Avas Avith Avliom? A . — J u s t he and I . 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

Q.—What was the purpose of going to Montreal with. 
Phillips? A.—I went up there to see whether Ave could hire a 
safe deposit box in Canada. 

Q.—Who Avanted to hire a safe deposit box? A.—Phillips. 
Q . — D o you knoAv personally AA'hether, as a matter of fact, 

on that f i rs t trip he did hire a safe deposit b o x ? A . — H e didn't. 
Q.—Where did you register in Montreal? A.—At the 

10 Mount Royal Hotel. 
Q.—Phillips also? A.—Phillips did. I did not. I Avent in 

the morning, and got out at night. 
Q.—Do you personally knoAv in A\rhat name he registered 

in Montreal, in the hotel? A.—I think he registered in his O A V U 

name the first time. I don't remember. 
Q.—Do you knoAv AA'hether Phillips registered as J. Martin, 

the second time? A.—I think it A\ras Martin, John Martin. 
Q.—You don't knoAv hoAV long Phillips Avas in Montreal 

on that first trip? A . — He did not come back Avith me. No, he 
did not. He stayed a couple of days; I don't know hoAV long. 

Q.—Do you personally knoAv if Phillips had any securi-
ties or money Avith him, on that first trip? A .—No. I don't knoAv. 
I belieA'e he had some money; not any great amount of money. 
He certainly had some money. 

Q.—You don't know hoAV much? A.—No. 
Q.—Did you personally carry any money on that particu-

lar trip for him? A.—No. For myself. 
Q.—For yourself. I see. A.—Just to defray some expen-

30 ses* 
Q.—NOAA' , you said you made another trip, most likely in 

January, 1928; is that right? A . — I am quite sure the second 
one AA*as in January. I am not quite so sure of the first. But they 
Avere Avithin about tAvo Aveeks, it might have been three Aveeks. 

Q.—With AA'hom did you go on that second tri?p A.—John 
M. Phillips and his son Francis. 

Q.—Did you carry on that trip any cash or securities be-
longing to John M. Phillips? A.—Cash. 

Q . — H O A V much cash? A.—"Well, it Avns someAA'here in the 
40 neighborhood of three hundred and some odd thousand dollars, 

I don't know hoAV much — $350,000, something like that. 
Q.—Where AA-as that money coming from? A.—I sold some 

bonds for him. 
Q.—Do you recollect the quantity of bonds and the de-

nomination of the bonds that you sold for Phillips? A.—I knoAv 
they AA'ere NeAv York City bonds. The amount I sold, I think all 
totalled something over $700,00. AA'orth. I think the premiums on 
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the bonds brought the amount up to a greater amount in money 
than the face value of the bonds. 

Q.—The premium would have made the amount of $700,000 
exceeded? A.—Exceeded $700,000. 

Q.—Now, did you have those bonds in your safety deposit 
box here in the Bowerj- Bank? A.—Yes. 

Q.—Do you recollect what you did when Phillips gave 
B) them to you, or did you have them very long? A.—No, I did not 

have them long. I got them for the purpose of selling. 
Q.—Were they registered in Phillips' own name? A.—No. 

They were New York City bonds. 
Q.—Payable to Bearer? A.—Payable to Bearer. NeAV York 

City bonds. 
Q.—And you sold them out for him? A.—Yes. 
Q.—Do you remember when he gave you the bonds? A .— 

I don't remember exactly Avhen he «mve me the bonds. But it was 
2q right about the time I sold them. He gave me various amounts 

at different times ; he did not give me the Avhole bunch at once. 
3 can't remember AA'hat amounts, but several different times he 
gaA'e me bonds, and each time I sold them for him. 

Q.—I see. Would you carry those bonds in the security 
box for a certain length of time before you sold them? A.—I 
just carried them long enough to get a quotation and sent them 
doAA'ii and clear them; that is all. 

Q.—Through AA'hat broker did you sell them? A.—I sold 
them through the bank. 

3 0 Q-—Through the bank. H O A V did you get the proceeds of 
the bonds by cashier's checks? .A.—Cashier's checks, and cash. 

Q.—They Avere all City of NeAV York bonds, to the best of 
your recollection? A.—All of them. 

—They AA-ere Phillips's bonds? A.—Yes. 
Q.—John M. Phillips? A.—Yes. 
Q.—In each instance did you receive'from the bank a sale 

certifici 1e? A.—In each instance I received from the bank a 
cashier's check for the proceeds, AA-hich I immediately cashed 
and converted it into money. 

40 Q.—You must haA-e received also — did you receiA'e as 
Avell a sales memorandum from the bank? A.—No. They sold 
the bonds, you see, themselves. and gave me a cashier's certifi-
cate. I don't remember. I might have receiAred a sales certificate. 
I don't remember. I haA'e no recollection of it now. 

MR. HACKETT: m a t is the name of that bank, noAV? 
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THE WITNESS: It is the Bank of America now. It is 
sixteen hundred and something Broadway. It is on the corner 
of 41st Street and Broadway. 

MR. SCHNEIDER: That would not he the correct num-
ber. It is 1461, in the i400's. Broadway and 41st Street, north-
Avest corner. 

1 0 THE WITNESS: Southwest — no, northwest is right. 
BY MR. GOUDRAULT: 

Q.—Did you carry other loans for John M. Phillips at the 
bank? A.—Yes. 

Q.—At Avliat bank? A.—At this same bank. 
Q.—Did you put up any security for those loans? A.— 

Put lip bonds. 
Q.—What bonds? A.—NeAv York City bonds. 

20 Q.—You mean John M. Phillips's bonds? A.—Yes. 
Q.—Do you recollect, Mr. Cassidy, the loans or the loan 

that AA'as made? Was there one or tAA'o three? A . — I think there 
AA'ere tAvo loans. The first loan Avas $40,000, and the second loan, 
the amount of the second loan — let me see. I think the second 
loan was $80,000. I Avouldn't be so sure about that. But I am 
quite sure it Avas $80,000. I think that loan Avas $80,000. 

Q.—Do you remember Avhen those loans AA'ere made? A.— 
Well, all of these transactions took place in December, 1927, and 
January, 1928, all over the course of about a month or so. 

Q.—I understand that those loans AA'ere liquidated and 
closed out, AA'eren't they? A.—Yes. 

Q.—By you? A.—Yes. 
Q.—For Phillips? A.—Yes. 
Q.—With AA'hat money? A.—Proceeds of the bonds that 

AA'ere up as collateral security. 
Q.—Was there any cash coming back? A.—Yes, sir. 
Q.—To Avhom did you give that? A . — I gaA'e part of it to 

Phil l ips, and part of it to a messenger that he sent to receive it. 
40 — r 6 m e m ^ e r tbe part that vou gave to Phillips? 

A.—Well , I don't knoAV hoAV much I gave to Phillips. I gave a 
felloAv named Caplis, I gave him $60,000. or $70,000, and I got a 
receipt from him. I think it AA'as $70,00. 

Q — D i d you sell those bonds, $700,000 Avorth of bonds, at 
one time? A.—No. 

Q.—Or at various times? A.—At various times. 
Q.—I see. By batches? A.—Yes. 



—1045— 

Thomas M. Cassidy for plaintiff recalled (cross-examination). 

Q.—When you say that there two loans made, one of 
$40,000, and one of $80,000 for Phillips by you at the bank, you 
are not positive; there may be another loan that you don't re-
collect? A.—My understanding is that I secured a loan on some 
bonds in giving Caplis that money, but it is just possible that I 
might have sold some bonds and gave him the money. But I think 
I increased the loan— I am not sure about that. But that is a 
matter of record. You can find it in the bank, it is there. That 
is open and shut. 

Q.—So I understood you to say that it was in December 
and January, just previous to your second trip to Montreal, that 
the last batch of bonds were sold? A—Yes. 

Q.—And you gave the proceeds' to Phillips? A.—No, 1 
did not give them to Phillips. 

Q.—Did you keep the money? A.—No. I put it in a box 
in Montreal. 

20 Q - — P 1 1 ^ I* a 1)0X ln Montreal? A.—Yes. 
Q.—How much did you put in? A.—Three hundred and 

some odd thousand. I don't remember exactly how much there 
was. 

Q.—That was on your second trip? A.—Yes. 
Q.—In January, 1928, to the best of your recollection. 

When you arrived in Montreal, where did you register on that 
second trip, Mr. Cassidy? A.—I did not register. They regis-
tered at the Hotel Mount Royal. 

Q.—You did not register? A.—No. It was the same as 
30 before, I went in the morning and got out at night. 

Q.—Do you know if Phillips, on that second trip) did rent 
a deposit box? A.—No. I rented it. 

Q.—You did? A.—Yes. 
Q.—Where? A.—I think it was in the Montreal Safe De-

posit Company. I think that was the name of it. 
Q.—Do you remember the street? Oh, it does not matter. 

A.—I know where it is. I could go there. I could describe the 
building, where it is, and describe the box, and everything. That 
is my recollection about the thing. I don't think I registered 

40 either time up there. I don't knoAV, I might have registered up 
there. I did not stay there; I went in the hotel in the morning 
and went out at night, but whether I registered or not, I don't 
know. 

Q.—And you rented a safe deposit box? A.—Yes. 
Q.—And did you personally put the money in? A.—I ren-

ted it. It was registered in Francis M. Phillips's name. 
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Q.—And did you put the money in? A.—I put in this 
money that I am talking about, three hundred and some odd 
thousand dollars. 

Q.—The proceeds of the sale of bonds? A.—It was less 
than the proceeds of the sale of bonds. The amounts of the two 
last sales of bonds were in excess of the amount we put in the 
box, except he kept some money out for some purpose. 

Q.—John M. Phillips kept the money? A.—Yes. 
Q.—I mean the amount in excess of that $300,006. which 

was deposited in the safe deposit box. A.—The difference bet-
ween the proceeds of the bondsand the amount I put in the box, 
Phillips kept. 

Q.—I see. Do you recollect how you came to have the bonds 
from John M. Phillips? A.—He asked me if I could dispose of 
them, and he gave them to me. 

Q.—Where did he give them to you? A.—Some in his place 
and some in mine. 

Q.—You mean in your residence? A.—Yes. 
Q.—His place, is that his own residence? A.—His own 

residence at Freeport. He gave some of them to me in his own 
residence at Freeport, and others he brought over to my place. 

MR. HACKETT: Where was your place? 
THE WITNESS: 222 Stewart Avenue, Garden City, Long 

Island. 
A 

BY MR. GOUDRAULT: 
Q.—Was that just before you went to Montreal? A . — 

Well, no. The first batch he gaAre me, no. Quite a bit before Ave 
Avent to Montreal, I think. I secured a loan on that, I think. And 
it Avas some time after that that Ave Avent to Montreal on the 
first trip, and I sold some more bonds subsequently, and then 
Ave made the final trip to Montreal. 

MR GOUDRAULT: That is all. Your witness. 
CROSS EXAMINATION BY MR. COOK: 
Q.—Dr. Cassidy, you kneAv the late Mr. Phillips for many 

years? A.—Yes, quite a number of them. 
Q.—He AAras an intimate friend of yours? A.—Yes. 
Q.—And you Avere closely connected AATith him in many 

business transactions, were you not? A .—Well , I Avas not closely 
connected Avith him in many business transactions. I was neArer 

10 

20 



—1047— 

Thomas M. Cassidy for plaintiff recalled (cross-examination). 

connected with him in any of his business transactions, as far 
as this sewer business. 

Q.—Never in his business transactions in connection with 
the sewers? A.—No. 

Q.—But in connection with his racing transactions, you 
were connected with him? A.—Yes, we were very intimately 
connected. 

Q.—And you were, in addition to a close connection which 
existed between you with regard to racing for many years, you 
were also an intimate friend of his? A.—Yes. 

Q.—So that it was quite natural that Mr. Phillips would 
have implicit confidence in you? A.—I imagine so, yes. 

Q.—Now, Mr. Phillips gave you these bonds that you speak 
of from time to time, I understand, at different times? A.—Yes. 

Q.—Until finally you had some $700,00. of these bonds 
belonging to Phillips in your possession? A.—"Well, that is not 

20 quite so, no. 
Q.—That is not qujte correct, but it is approximately cor-

rect? A—What I mean by that, T did not have $700,000. at any 
one time. I disposed of some, I hypothecated some at different 
times. I did not at any time have $700,000. worth. That was the 
total of all the transactions. 

Q.—That was the total of all the transactions which took 
place from time to time? A.—From time to time, ves. 

Q.—With Jolin M. Phillips? A.—Yes. 
Q.—And in the result, towards the end of the year 1927 

30 or the early part of 1928, you found yourself in possession of a 
considerable sum of monev belonging to Mr. Phillips? A.—Yes. 

Q.—Mr. John M. Phillips? A.—John M. Phillips. 
Q.—When I speak of Mr. Phillips, Dr. Cassidy. I mean 

Mr. Phillips, Sr., not the son. Now. do you know what was the 
reason that Phillips desired to have this money deposited in 
Montreal? Did he tell you the reason? A.—Well, he said he 
wanted to have — 

MR. HACKETT: Just a second. I will make an entry, Mr. 
40 Commissioner, of the objection to any evidence of conversations 

between- the deceased Mr. John 31. Phillips, and the Avitness. 
T H E C O 3 I 3 1 I S S I 0 N E R : I Avill allow the ansAver to be 

made and I Avill alloAV you an exception. 

3rR. COOK: Would you read the question? 
(Question read by the Clerk). 
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MR. COOK: Well, strike out "ilicl lie tell you tlie reason?" 
BY MR. COOK: 
Q.—What was tlie reason? A.—He told me that lie liad 

to liave some money to be in a liquid condition to carry on bis 
business. 

m Q.—To carry on his business? A.—Yes. He was afraid 
the Federal authorities might come in and lien the balance of 
the stuff. 

Q.—He was afraid a claim might be made by the Federal 
Authorities against him? A.—Yes. 

Q.—And he wished to have some liquid cash? A.—To car-
ry 011 his business. 

Q.—To carry 011 his business in the State of New York? 
A.—Yes. 

Q.—And it was for that reason that he wished to make 
20 this deposit of money in Montreal? A.—Yes. 

Q.—Now, 011 the first occasion when you went to Mont-
real, you went alone with Phillips? A.—Yes. 

Q.—And whom did you see in Montreal, Dr. Cassidy? A. 
Well, I met a Colonel Clarence — C. M. Smith, — Clarence M. 
Smith. His name was Colonel Smith. I met him at the Windsor 
Hotel. He was head of the National Surety Company, their 
branch in Canada, and he brought me to the Montreal Safe De-
posit Company, and he introduced me. 

Q.—Introduced you to Mr. Smith, the manager of the 
30 Montreal Trust and Deposit Company? A.—Yes; and I made 

some inquiries about the boxes, and looked at boxes. 
Q.—He showed you a box and told you how much the cost 

of the box was? A.—Yes. 
Q.—And then you came back to New York? A.—Yes. 
Q.—And later vou came to Montreal again with Mr. John 

M. Phillips? A.—Yes. 
Q.—And with his son. Francis Phillips? A.—Yes. 
Q.—And I understand that YOU had then in your posses-

sion, some $350,000? A.—Something like that. 
4 0 Q.—Of cash? A.—Yes. 

Q.—Who was the owner of that cash? A.—John M. Phil-
lips. 

Q.—John M. Phillips, the father? A.—Yes. 
Q.—And you then went to the Montreal Safety Deposit 

Company and engaged a box, a safety deposit box there? A.—In 
the name of Francis Phillips. 
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Q.—In the name of Francis Phillips. And von paid *for 
that box yourself, did you? A.—Yes. 

Q.—The first year's rental? A.—I think I paid a year's 
rental, I don't know. It might have been less. My recollection is 
it might have been less. I am not quite sure about that. I know 
I paid the rental, but I don't know for how long. 

Q.—It would be a small amount, anyhow, $18 or $20, some-
B) thing like that? A.—Yes. I paid for it, but 1 can't remember 

whether Ave got it for six months or a year. 
Q.—And then, having engaged the box in this Avay, you 

deposited the $320,000, whatever it was? A.—More t h a n ' t h a t . 
Q.—More than that — $350,000? A.—It was not $350,000. 

But it was around $330,000 and some odd thousand, I think. 
Q.—You put the money in the box yourself? A.—Yes. 
Q . — I understand you carried the money up from N C A V 

York in your po ket? A .—I did, yes. 
ON Q.—And vou carried it doAvn and made the deposit your-
Z U self? A.—Yes, sir. 

Q.—For_ the account of John M. Phillips, the father, in 
the name of Francis Phillips? A.—Yes. 

Q.—That is correct? A.—Yes. 
Q.—Was Francis Phillips Avitli you? A.—Yes. 
Q.—He Avas Avith you? A.—Yes. 
Q.—The money you deposited Avas the actual proceeds of 

the bonds Avhich Avere the property of Mr. John M. Phillips? A. 
Yes. 

30 Q-—NOAV, I understand, Dr. Cassidy, that Mr. Phillips, 
Sr., the father, found out shortly afterwards that he required 
some more money for his purposes in Montreal, and Avent doAvn 
and dreAv a portion, took a portion of that money out himself? 
A.—Well, I don't knoAv. I couldn't say anything about that. 
That I don't knoAA\ But I do knoAv the amount I put in, and the 
amount that' Avas found in the box, there Avas some little differ-
ence betAveen them. 

Q.—Some difference? A.—Yes. I think that he took it 
out AA'liile he Avas up there. 

40 Q.—Took it out for his O A V I I purposes? A.—Yes. 
Q.—Was there ever at any time, any question that this 

AA'as the money of Francis Phillips? A.—No question at all. 
Q.—No question at all? A.—No. 
Q.—It Avas never pretended that it was the money of Fran-

cis Phillips? A.—Not at all. 
Q.—Or that he had any interest in it? A.—Never. 
Q.—That is correct? A.—That is correct. 
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Q.—How old a lad was Francis Phillips at this time, 
about? A.—About 17 or 18 years old. 

Q.—He was not in business for himself at all? A.—No. 
Q.—You had never had any relationship with Francis 

Phillips at all, had you? A.—None at all, except friendly rela-
tions. No business relations. 

Q.—Except to know him as a son — A.—Of a friend of 
10 mine. 

Q.—Of an intimate friend of yours? A.—Yes. 
Q.—You never discussed the matter with Francis at all, 

did you? A.—No. 
Q.—I understand that some time after this, Mr. Phillips 

was ill and in a hospital in New York, was he? A.—No, Flori-
da ; Miami. 

Q.—In Miami? A.—Yes. 
Q.—And he discussed his affairs with you at that time, 

is that correct? A.—Yes. Made his will. 
Q.—Will you please say what happened, Dr. Cassidy, in 

connection with that time, in connection with the illness of Mr. 
Thillips? Did he send his son to Montreal to get money for him? 
A.—Well, yes, he sent the boy to Montreal, and the boy was stop-
ped on the Canadian side, taken off the train and turned back into 
America at Detroit. They would not permit him in. He was 
very evasive in his questions and they took him off the train 
ami sent liim back. 

Q.—He was very evasive in the replies that he gave — A. 
30 Particularly they asked him where his father was, and of cour-

se lie thought right at that time there was an upheaval, they 
were trying to subpoena him, and — 

Q.—I am instructed that on instructions from Mr. Phil-
lips, Sr.. you were the one who told Francis to go and get this 
money for his father? A.—Yes. 

Q.—Is that correct? A".—I made the arrangements for 
him. 

Q.—You did that on the instructions of Mr. Phillips, Sr.? 
A.—Yes. There were two objects; one was to get the money, and 

40 the other was to get a deed. 
Q.—A deed to what? A.—To a piece of real estate. 
Q.—So that at that time Mr. John M. Phillins apparently 

recognized and thoroughly understood that Francis had no in-
terest in this money? 

MR. HACKETT: Just a minute. I object to further cross-
examination on this point by Mr. Cook, as the questions do not 
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flow from tlie examination-in-cliief, and constitute evidence in 
an issue between the Estate of Francis Phillips and the estate 
of his father rather than between the plaintiff and the defen-
dants in this case. 

MR. COOK: Well, Mr. Commissioner, I submit, with all 
respect to my friend, Mr. Hackett, that my questions clearly 

10 arise from the examination by Mr. Goudrault, and are perfectly 
relevant. 

T H E C O M M I S S I O N E R : I will allow the ansAvers and 
grant you an exception. 

THE WITNESS: Please read the question. 
(Question read by the Clerk). 

T H E W I T N E S S : N O A V , you are putting me in the posi-
20 tion of a mind reader. I don't knoAV Avhether he did or not. I knoAV 

that it was his money, and he A A ' U S ordering the boy up there to 
get some of it. 

BY MR, COOK: 
(>.—For his OAA'n personal use? A.—For his O A V H use. But 

as to his O A A T I personal deductions, I can't say. 
MR. COOK: Of course, not, Mr. Cassidy. I don't mean 

that you should ansAArer a question of that sort. My question is 
30 badly worded. 

Q.—At all events, so far as you knoAV, this money Avas 
the property of John M. Phillips? A.—Francis so testified be-
fore tAvo grand juries; the Federal Grand Jury and the Grand 
Jury investigating affairs in Queens. 

MR. HACKETT: I object to the testimony as not being 
the best eA'idence of this fact, of this alleged fact. 

THE COMMISSIONER: I grant you an exception. 
4 0 BY MR. COOK: 

Q.—Did Francis speak to you about the evidence he gaAre 
before the Grand Jury? A.—Yes. 

MR. HACKETT: I object to the question as attempting 
to elicit proof of a conversation A\ritli the deceased, AA'hich it is 
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incompetent for tlie witness in liis present position in tlie liti-
gation to make. 

THE COMMISSIONER: I grant you an exception. 
BY MR. COOK: 
Q.—Will you please tell us exactly what he said, as far 

10 as your recollection goes? A.—Well, he told me that he told the 
Federal Grand Jury, and also the Grand Jury in Queens, as to 
the condition over there, that all of the money, all of the bonds 
and everything that he had, he was just carrying them around 
for his father. 

Q.—Which is what you believed to be the case? A.—Yes. 
Q.—That applies, of course, to money that you deposited 

in Montreal? A.—That applied to all the money he had. 
MR. HACKETT: I object further to this evidence, for 

20 the reason already given. It is apparent that this testimony can 
not help the case of the defendant, and if permitted can only 
avail as testimony in another issue between the Estate of John 
M. Phillips, deceased, and of his son; and it would not be com-
petent to make this in cross-examination, unless the witness were 
called by the deceased, John M. Phillips's son, or somebody re-
presenting him. 

THE COMMISSIONER: I will allow you an exception. 
And if Mr. Cook wishes to call Mr. Cassidy on his own behalf, 

30 I have no objection. And I shall construe Mr. Cook's questions 
as calling Dr. Cassidy on his behalf. 

MR. COOK: You reserve my rights, Sir, to recall him, 
if necessary? 

THE COMMISSIONER: Yes. That is just what I am 
doing, and I am also regarding your questions as in the nature 
of calling Mr. Cassidy originally, if you so wish. 

MR. COOK: Now, I ask my friend, Mr. Goudrault, have 
40 you the checks that Dr. Cassidy gave? 

MR. GOUDRAULT: No. 
MR. COOK: Have you made an effort to get them? 
MR. GOUDRAULT: No. We may produce them at the 

trial. 
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MR. COOK: Are you going to produce tliem at the trial? 
MR. GOUDRAULT: Yes. 
MR. COOK: Will you undertake to do that? 
MR. GOUDRAULT: Yes, I will do that. 

10 MR. COOK: Mr. Goudrault, I would very much like to 
see the checks that Dr. Cassidy has spoken of, and as you say 
they are going to be produced, could you not produce them to-
morrow here? 

MR. GOUDRAULT: We might endeavor and do our ut-
most to get them in the morning. 

MR. COOK: I want it clearly understood with you, be-
cause if so, we will ask Dr. Cassidy, if necessary, if he can, to 

2q come back tomorrow so as to identify the checks. 
MR. GOUDRAULT: Yes, but I can't give you any defini-

te answer now. 
MR. COOK: Will you make an effort? 
MR. GOUDRAULT: Sure, I will do that. I will let you 

know by five o'clock. 
MR. COOK: As far as I am concerned, I would ask that 

my right to examine Dr. Cassidy further be continued until the 
checks are produced tomorrow, Mr. Commissioner. 

THE COMMISSIONER: And would you like to have him 
directed to return tomorrow? 

MR, COOK: (To the Witness) : Would it be convenient 
for you to return tomorrow? 

THE AVITNESS: I will come in tomorrow, if you put me 
on early in the morning. 

40 THE COMMISSIONER: Have you suspended until to-
morrow, Mr. Cook? 

MR. COOK: I am finished except for the one question 
with regard to the checks. 

THE COMMISSIONER: Air. Hackett, would you like 
to cross-examine? 
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MR. HACKETT: Very much, hut I think I should wait, 
THE COMMISSIONER: You would like to wait until 

tomorrow? 
MR. HACKETT: Yes. 
THE COMMISSIONER: Mr. Goudrault, counsel for the 

10 defense wish to continue their cross-examination tomorrow, and 
unless you have something further from Mr. Cassidy, I will di-
rect his return here at 11 o'clock, at the continuation of the hear-
ing, tomorrow morning.' 

MR. GOUDRAULT: I personally have no objection. 
THE COMMISSIONER: Dr. Cassidy, you are excused 

until tomorrow at 11 o'clock, at which time you are directed to 
retourn here. 

(Witness temporarily excused). 

DEPOSITION OF ANGELO PAINO. 

THE COMMISSIONER: Now, if you will produce your 
next witness, I would like to get on. 

3 ( ) MR. GOUDRAULT: Mr. Paino. 
ANGELO PAINO, age 43; residence, 1713 Beverly Road, 

Brooklyn; occupation, general contractor — a witness produced, 
sworn and examined on the part and behalf of the People of the 
State of New York, the plaintiff, deposeth and saith as follows: 

MR. GOUDRAULT: I understand Mr. Piano is repre-
sented by an attorney. I have no objection that he be represen-
ted by his personal attorney, if the counsel for the defendants 
will agree, and then Ave will have a stipulation. 

40 
THE COMMISSIONER: I have no objection to Mr. Pai-

no's counsel being present, if the other counsel haATe no objec-
tion. Mr. Paino's counsel is in the room. 

(The attorney referred to Avas Maurice Edelbaum, from 
the office of Edward J. Reilly, Attorney for Mr. Paino, of 26 
Court Street, Brooklyn). 
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Angelo Paino for plaintiff (dircct examination). 

DIRECT EXAMINATION BY MR. GOUDRAULT: 
Q.—Mr. Paino, how long have you been a contractor? A. 

About 18, 20 years. 
Q.—18, 20 years. Did you ever do any construction of 

sewers in the County of Queens, Borough of Queens? A.—Yes. 
Q.—Did you ever build any sewers at other places? A.— 

10 Y e s -
Q.—What other places? A.—In the Borough of Brooklyn. 
Q.—Anywhere else? A.—And in New Jersey. 
Q.—Did you know John 31. Phillips in his lifetime? A.— 

Yes, sir. 
Q.—When did you first get acquainted with him? A.— 

About 1920 or 1921. 
Q.—You knew him and met him until his death? A.— 

Yes, sir. 
Q.—At the time that you had met him, had you then built 

20 any sewers? A.—Yes, sir. 
Q.—When you first met him? A.—Yes, sir. 
Q.—Did you know Joseph L. Sigretto? A.—Yes, sir. 
Q.—Is he related to you? A.—Yes, sir. 
Q.—lVhat relation? A.—Cousin. 
Q.—Did you ever work for Joseph L. Sigretto? A.—Yes, 

sir. 
Q.—Was that before you got acquainted with Phillips? A. 

Yes, sir. 
Q.—Were you a partner or employe of Sigretto? A.—Em-

ploye, and somewhere in 1913, we done a job together. 
Q.—HOAV long Avere you Avith Joe Sigretto? A.—On one 

job. 
Q.—On what job Avas that? A.—Jerome AATenue. 
Q.—Was that in the Borough of Queens? A.—Borough of 

Queens. 
Q—Do you remember the year? A—1913; 1913 or 1914. 
Q.—That Avas before you Avere acquainted Avith Phillips? 

A.—Yes, sir. 
40 Q'—^oav, will you look at this contract. 3Ir. Paino, and 

state if it is a contract between the City of NeAV York and your-
self, for the construction of a seAver? A.— (Examining paper). 
Yes. 

MR. COOK: IVhat is that one, please? 
MR. GOUDRAULT: Broadway. 
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Angelo Paino for plaintiff (dircct examination). 

MR. COOK: Yes; but what is the exhibit number? 
BY MR. GOUDRAULT: 
Q.—That was for the construction of a sanitary sewer on 

Broadway? A.—Yes, sir. 
Q.—The contract is dated — I mean the date of the award 

jq is November 3, 1924, and it bears Comptroller's No. 72459. 
MR. GOUDRAULT: Plaintiff now offers for evidence 

this contract, as Plaintiff's Exhibit C-204. 
(The said copy was thereupon received in evidence and 

marked Plaintiff's Exhibit C-204, of this date). 
Q.—Now will you look at this contract, bearing Comptrol-

ler's No. 74182, for the construction of a sewer on 150th Avenue 
awarded on March 10, 1925, to Paino Brothers, and state if that 

20 is the contract that you completed for the City of New York? 
A.—Yes, sir. Paino Brothers completed it. 

MR. GOUDRAULT: We now offer for evidence, this con-
tract, as Plaintiff's Exhibit C-205, of this date). 

(The said contra:t was thereupon received in evidence 
and marked Plaintiff's Exhibit C-205, of this date). 

Q.—Will you now look at this contract, bearing Comptrol-
ler's No. 76,068, for the construction of a sanitary sewer on Far-

30 mers Boulevard, aAvarded on August 6, 1925, raid state if that 
contract was awarded to you and executed by you for the City 
of NeAV York? A.—Yes, sir. 

MR. GOUDRAULT: Plaintiff noAV offers for evidence, 
as Plaintiff's Exhibit C-206, this contract. 

(Said contract Avas thereupon receiAred in evidence and 
marked Plaintiff's Exhibit C-206, of this date). 

Q.—Will you look at this contract for the construction of 
40 a seAArer on Hayes AA-enue, bearing Comptroller's No. 81,303, 

awarded on October 21.1926, and state if that job Avas completed 
by you for the City of NeAV York? A.—Yes, sir. 

MR. GOUDRAULT: Plaintiff I I O A V offers for evidence, 
this contract, as Plaintiff's Exhibit C-207. 

(The said contract Avas thereupon received in evidence and 
marked Plaintiff's Exhibit C-207, of this date). 
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Angelo Paino for plaintiff (dircct examination). 

Q.—Will you look now at tliis contract, bearing Comptrol-
ler's number 83,769, for the construction of a sewer in 124th 
Street, awarded on May 2, 1927, and state if this contract bet-
ween the City of New York and yourself for construction work 
A.—Yes, sir. 

Q.—That job was completed by you? A.—Yes. 
10 MR. GOUDRAULT: Plaintiff offer for evidence, this con-

tract, as Exhibit C-208. 
(The said contract was thereupon received in evidence and 

marked Plaintiff's Exhibit C-208, of this date). 
Q.—Mr. Paino, Avill you noAv look at this contract, bearing 

Comptroller's No. 84, 612, for the construction of a seAver on Sut-
phin Boulevard, awarded on June 30, 1927, to Angelo Paino, and 
state if this contract between you and the City of NeAV York, was 

20 executed by you for the City of NeAV York. A.—Yes, sir. 
MR. GOUDRAULT: We offer in evidence, as Plaintiff's 

Exhibit C-209, the said contract. 
(The said contract was thereupon received in evidence and 

marked Plaintiff's Exhibit C-209, of this date). 
Q.—Will you noAv look at this contract, bearing Comp-

troller's number 84,611, being a contract for the construction of 
a storm sewer on Tuckerton Street, awarded to Angelo Paino 

30 on .Time 30, 1927, and state if that contract was awarded to you 
and executed by you for the City of NeAV York. A.—Yes, sir. 

MR. GOUDRAULT: Plaintiff offers noAV for evidence 
this contract, as Plaintiff's Exhibit C-210. 

(The said contract Avas thereupon received in evidence 
and marked Plaintiff's Exhibit C-210, of this date). 

Q.—Will you noAV look, Mr. Paino, at Plaintiff's Exhibit 
C-204, Avhich is the contract for Broadway, in BroadAvay, and 

40 state if this is your signature appearing in that contract? (In-
dicating)? A.—Yes, sir. 

Q.—You executed the contract? A.—Yes, sir. 
Q.—Were you paid by the City of NeAV York in full for 

that contract? A.—Yes, sir. 
Q.—Where did you secure the pipe? A.—John M. Phil-

lips. 
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Q.—What kind of pipe was used? A.—Precast pipe. 
Q.—The quantities appear there in that contract? A.— 

Yes, sir. 
Q.—And were used by you? A.—Yes, sir. 
Q.—And do you recollect the price that was paid by you 

for pipe for that particular contract in Broadway? A.—No, I 
can't. 

Q.—Do you remember giving evidence in connection with 
this contract? A.—Yes, sir. 

Q.—Before. And you do not recollect the price that you 
paid to Phillips for that pipe? A.—Not now. 

Q.—Not now? A.—No. 
THE COMMISSIONER: Air. Goudrault, it is four o'clock 

now. How much more have you got, bow many more questions 
have- you to ask Air. Paino, and liow many more exhibits have 
you? 

20 
AIR. GOUDRAULT: I don't know liow many more ques-

tions or exhibits, but I will be in a position to complete his exa-
mination in half an hour. And furthermore, my witnesses will 
all be heard bv tomorrow, at four o'clock. 

THE COA1AIISSIONER: Then-I think in that case I will 
direct Air. Paino to return here tomorrow morning, and he will 
be heard immediately after Dr. Cassidy has been heard. 

AIR. EDELBAUAI: Alay Air. Paino return tomorrow af-
3d ternoon instead of tomorrow morning? He has a very important 

appointment tomorrow morning. 
THE COAIA1ISSIONER: AVe will have Air. Paino back 

here tomorrow at two o'clock. The direction is changed to two 
o'clock. 

(AVHEREUPON, at 4:10 P. AI. the hearing was adjourned 
to Tuesday, September 15, 1931, at 11 o'clock a. m.) 
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Depositions of witnesses, sworn and examined on tlie 15th 
day of September in the year of Our Lord one Thousand. Nine 
Hundred and Thirty-one, at eleven o'clock in the forenoon, in 
the office of DeCoursey Fales, 40 Wall Street, in the County of 
New York, State of NeAV York, United States of America, by 
virtue of the commission issued out of His Majesty's said Su-
perior Court, to us DeCoursey Fales, a lawyer, of 40 Wall Street, 
City and State of New York, directed for the examination of 
witnesses in a cause therein pending between The People of the 
State of NeAV York, plaintiff and Heirs of the late John M. Phil-
lips, et al., Defendants: — I, the commissioner acting under the 
said commission, and also the clerk by me employed in taking, 
Avriting doAAm, transcribing and engrossing the said depositions, 
haAdng first duly taken the oaths annexed to the said commission, 
according to the tenor and effect thereof and as thereby directed 
heard the folloAA'ing depositions: 

20 
DEPOSITION OF THOMAS M. CASSIDY 

(recalled). 

T H O M A S M. C A S S I D Y was recalled as a witness on be-
half of the plaintiff, and having been preA'iously duly SAVorn, de-
posetli and saith as folloAvs: 

MR. COOK: Mr. Commissioner, yesterday afternoon 
my friend, Mr. Hackett, objected to certain questions that I made 

30 in cross-examination of Dr. Cassidy, and I considered then, and 
consider noAv, that these questions Avere relevant as floAving from 
the examination in chief by my friend, Mr. Goudrault; but in 
order that there may be no possible misunderstanding betAveen 
Mr. Hackett and myself as to the correctness of my questions, 
I AA*ould like to take advantage of the suggestion AA'hich you made 
yesterday, at page 1531, that you AAUII regard my questions as 
having been given in chief to Dr. Cassidy, Avhom I now Avill con-
tinue examining as my witness. 

40 THE COMMISSIONER: I Avill direct the Clerk to make 
an entiy on the record to that effect. 

MR. C O O K : In other Avords, I do not Avish any misunder-
standing betAveen Mr. Hackett and myself. 

THE COMMISSIONER: If Mr. Hackett Avishes to make 
any objection to that procedure, he should do so at this time. 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

MR. HACKETT: I certainly object to the manner in 
which this witness was examined in alleged cross-examination, 
in which he was led, prompted and assisted. If that testimony 
is now to be considered as having been made in chief, it could 
not have been elicited in chief in the manner in which it Avas 
made. 

1 0 T H E C O M M I S S I O N E R : I Avill grant you an exception, 
and regard the Avitness. at Mr. Cook 's request, as having been 
called on direct on his O A A U I behalf. 

MR. G O U D R A U L T : N O A V , Mr. Commissioner, I have an 
application to make. I examined Mr. Cassidy yesterday as my 
Avitness, and AAre did not have those checks. I might file them in 
today.. 

MR. COOK: No, I Avill attend to that. He is under cross-
examination. 

20 MR. GOUDRAULT: Yes. But I still have the right to 
examine him. 

MR. COOK: Yes, but you have not a right to break into 
my cross-examination. 

THE COMMISSIONER: Are yon examining him on di-
rect and cross-examination both? 

MR. COOK: I am completing my cross-examination of 
Dr. Cassidy, and also, in so far as may be necessary, examining 

30 him in chief — 
THE COMMISSIONER: As to neAV matter? 
MR. COOK: Against the contentions of my friend, Mr. 

Hackett. 
MR. H A C K E T T : I think it Avell that Ave understand Avhe-

ther at the moment you have the AAritness in chief or under cross-
examination, unless you avail yourself of the methods of a cross-
examination to elicit information required in chief. 

40 May I have a reservation? 
THE COMMISSIONER: Yes, you have a reservation and 

exception. 
CROSS EXAMINATION BY MR. COOK: (Continued). 
Q.—Dr. Cassidy, yesterday AArlien you Avere here, you spoke 

of certain transactions that you had Avith a bank knoAvn as the 
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20 

Thomas M. Cassidy for plaintiff recalled (cross-examination). 

Bowery & East River National Bank. These transactions, I TUI-
derstand, were to Avar ds the end of 1927 and. in the early part of 
1928? A.—Yes. 

Q.—And you stated that you had sold, — the bank had 
sold for your account, a considerable number of bonds, and given 
you the proceeds? A.—Yes. 

Q.—These proceeds belonging to Mr. John M. Phillips, Sr., 
the father? A.—Yes. 

Q.—NOAV, the bank has very kindly handed me this morn-
ing, certain checks, Avhich, for the sake of convenience, I Avill 
read into the record, and they Avere as follows: 

2/10/31 — 7 Cashier's checks of BoAvery and East River 
National Bank, Broadway and Forty-first Street, NeAv York City. 

No. Paye Date Amount Cancelled 
Paid. 

C 15859 Thomas M. Cassidy Dec. 13, 1927 $ 40,000. 12/16/27 
C 16221 Thomas M. Cassidy Dec. 27, 1927 80,000. 12/27/27 
C 16685 Thomas M. Cassidy Jan. 10, 1928 107,711.81 1/12/28 
C 16727 Thomas M. Cassidy Jan. 11, 1928 114,952.74 1/12/28 
C 16762 Thomas M. Cassidv Jan. 12, 1928 17,476.06 1/12/28 
C 16915 Thomas M. Cassidy Jan. 18, 1928 110,287.50 1/18/28 
C 17004 Thomas M. Cassidy Jan. 20, 1928 254,714.39 1/20/28 

30 $725,142.50 
BY MR. COOK: 
Q.—Check No. 15,859, Thomas M. Cassidv, December 13th, 

1927, $40,000, cancelled and paid 12/16/27 — 
MR. HACKETT: Just a second. Endorsed, Thomas M. 

CassidA'. 

40 
to? 

THE WITNESS: Pardon me, A v h o m is it made payable 

MR. HACKETT: He read that, payable to you. 
THE WITNESS: Did he? 
MR. HACKETT: Yes, sir. 
MR. COOK: Check C-16221, endorsed, Thomas M. Cassi-

dy; check C-16,685, endorsed Thomas M. Cassidy. 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

Next, C-16,727, endorsed Tliomas M. Cassidy. 
The next, C-16,762, endorsed Thomas M. Cassidy. 
The next, C-16,915, endorsed Thomas M. Cassidy. 
The next, C-17,004, endorsed T. M. Cassidy. 

1 0 The total is $725,142.50. 
Q.—Those represented, that total amount as detailed 

above, represented the money obtained by you for the account of 
Mr. Phillips, for the sale of his bonds? A.—Yes. 

Q.—Is that correct? A.—Yes. 
Q.—Will you be good enough to look at the checks which 

I now show you, and which are the property of the Bank of Ame-
rica, as successor of the Bowery & East River National Bank, 
Bi oadway and 41st Street, New York City, and tell me whether 

20 these are the cashier's checks that you received in settlement of 
the Phillips' bonds, which you sold, as above stated? A.— (Exam-
ining checks) Yes. 

Q.—Those are the checks that were handed to you — A.— 
Those'are the original checks. 

Q.—The original checks, in payment of the bonds? A.— 
Sale of the bonds. 

MR. HACKETT: Just a minute. Will counsel state whe-
ther this is the examination-in-chief or cross-examination? 

30 MR. COOK: Well, if it is of any value to you, Mr. Hac-
kett, I am perfectly prepared to say that it is examination in 
chief. 

MR. HACKETT: Very well. 
MR. COOK: And it is also, as far as Mr. Goudrault is con-

cerned, cross-examination. 
MR. HACKETT: Mr. Goudrault will speak for himself. 

40 BY MR. COOK: 
Q.—The endorsements on the back of these checks are your 

signatures? A.—Yes. 
Q.—And it was a portion of the money, a portion of the 

total amount of $725,142.50, that you took to Montreal when you 
went there with Mr. Phillips and his son, Francis, in January, 
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1928, and deposited in tlie safet}T deposit box of the Montreal 
Safe Deposit Company? 

AIR. HACKETT: I object to the question as put, as both 
leading and suggestive. 

THE COA1A1ISSIONER: I will give you an exception. 
1 0 AIR. HACKETT: AVell, after all, Air. Commissioner, 

shouldn't we respect some of the elementary rules of evidence, 
as admitted by all? 

THE COAIAIISSIONER: Entirely off the record, — 
(Statement off the record). 
AIR. HACKETT: I am going to ask you, Air. Commis-

sioner, to consider whether that is quite the situation. 
20 THE COAIAIISSIONER: The Superior Court is not going 

to thank me for keeping out evidence. They can keep that out 
in their own turn, when it is presented to them. 

BY AIR. COOK: 
Q.—Your answer is "Yes"? A.—Yes. 
AIR. COOK: I assume, Air. Hackett and Air. Commission-

er, — I ask whether you want these checks produced, or not? 
30 AIR. HACKETT: Yes, I would like to have them pro-

duced. 
AIR. COOK: Well, I can't take them out of the jurisdic-

tion. 
THE WITNESS: You can have photostatic copies. That 

is what they did in the other investigation. 
AIR. COOK: The bank, which is the owner of the checks, 

does not wish to allow them to go. 
40 

THE COAIAIISSIONER: In case the parties wish to sti-
pulate that photostatic copies may be used in place of the ori-
ginals, that will be acceptable to the Commissioner. 

AIR. COOK: I would ask, therefore, permission to file 
photostatic copies of these checks as exhibits, in view of the 
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Thomas M. Cassidy for plaintiff recalled (cross-examination). 

fact that it is impossible for me to obtain for the Court in Mont-
real, he actual originals which are now before your Honor. 

MR. HACKETT: I have no objection, providing both si-
des of the documents are photostated. 

MR. O'DONNELL: Yes, sure; the whole document. 
10 THE COMMISSIONER: Photostatic copies will be ac-

cepted. 
MR. COOK: (To Mr. Goudrault) : Have you got the pho-

tostatic copies? 
MR. GOUDRAULT: They can be made in half an hour, 

before they go bach to the bank. 
MR. COOK: I will produce photostatic copies of these va-

rious checks as follows: 
20 

Check No. C-15859, $40,000, as Exhibit DP-1. 
Check No. C-16221, $80,000, as Exhibit DP-2. 
Check No. C-16685, $107,711.81, as Exhibit DP-3. 
Check No. C-16727, $114,952.74, as Exhibit DP-4. 
Check No. C-16762, $17,476.06, as Exhibit DP-5. 

3 0 Check No. C-16915, $110,287.50, as Exhibit DP-6. 
Check No. C-17004, $254,714.30, as Exhibit DP-7. 
Now, Mr. Goudrault, whom will I give these checks back 

to? 
MR. GOUDRAULT: To Mr. Unterweiser. 
MR. COOK: By consent of the parties, the photostat co-

pies of these checks are to avail as originals. That is all, Dr. 
Cassidv, from me. 

4 0 

(Photostatic copies of the above mentioned checks were 
thereafter obtained and marked in evidence as above indicated). 

MR. GOUDRAULT: With the permission of the Commis-, 
sionner, I will just put another question to Mr. Cassidy. 

MR. COOK: May I ask one question that I omitted? 
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Thomas M. Cassidy for plaintiff recalled (redirect examination). 

BY MR. COOK: 

Q.—Dr. Cassidy, I understood you to say that Arou had a 
safety deposit box in the Bank of America noAV, and formerly 
the BoAvery & East River National Bank? A.—Yes. 

Q.—You haAre alAArays had that? A .—I haven't ahvays had 
it, but I have had it for quite some time. 

MR. GOUDRAULT: With the permission of the Commis-
sioner, I Avould just like to ask a question of Mr. Cassidy Avith 
regard to these checks, cashier's checks. 

REDIRECT EXAMINATION BY MR. GOUDRAULT: 
Q.—In mv examination yesterday, Mr. Cassidy, I asked 

you hoAV you had disposed of the securities that you held for 
Phillips, John M. Phillips, and you ansAvered that you had cash-
ed them at the bank and received cashier's checks. A.—Yes, — 

MR. COOK: Sold them through the bank. 
THE WITNESS: (Continuing) Sold them through the 

bank. 
Q.—Sold them through the bank, and you got the pro-

ceeds of the securities, of the bonds, bA' cashier's checks? A.— 
Yes. 

Q.—And these seven checks AAdiich have been filed as Ex-
hibits D-P-l to D-P-7, are the cashier's checks that you Avere re-
ferring to yesterday in your eATidence? A.—They are. 

MR. GOUDRAULT: Plaintiff Avishes to produce in evi-
dence, the marriage certificate of Thomas M. Cassidy and Mrs. 
Marion J. Phillips. 

(The said Marriage Certificate Avas received in eATidence 
as Plaintiff's Exhibit C-203 at the hearing of September 14,1931.1 

CROSS EXAMINATION BY MR. HACKETT: 
(Under reserve of the objections taken by Mr. Hackett to 

the testimony of Mr. Cassidy.) 

Q.—Did I understand you to say, Mr. Cassidy, that you 
Avere in Miami AA'hen Mr. Phillips made his Avill? A.—Yes. 

Q.—Were you Avith him Avhen he made the will ? A.—The 
Avill Avas draAA'n up by AndreAV Caplis, sent doAvn to Miami by a 
messenger, and I Avas one of the Avitnesses to it. 
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Thomas M. Cassidy for plaintiff recalled ( r e d i r e c t examination). 

Q.—Is Andrew Caplis, wlio, according to you, took tlxe will 
to Miami — A.—He was supposed to liave drawn it up. He did 
not take it to Miami. A man by the name of George Franz took 
the will to Miami. 

Q.—Is the Mr. Caplis, who, according to you, prepared the 
will of the late John M. Phillips, the man to whom you referred 
yesterday as him to whom you gave monev on account of Pliil-

10 lips? A.—Yes. 
Q.—He is a lawyer? A.—Yes. , 
Q.—Where does he practice? A.—I don't think he prac-

tices. I don't think lie has any general practice. He is in the 
Tax Department. He has a position of some kind in the Tax De-
partment in Queens. I think that this Avas just some side work' 
that he did for Phillips. 

Q.—What is his full name? A.—The first name is A11-
drew. I think it is AndreAV J. Caplis. It is AndreAV, anyAvay, — 
AndreAV Caplis. 

0 Q.—He is still in the employ of the Borough of Queens, 
in the Tax Department? A . — I think so. I don't know. I couldn't 
ansAA'er that question. He A A ' U S the last time I heard of him. 

Q.—Who Avas the man that took the AAUII from NCA\t York 
to Miami? A.—Franz. George Franz. 

Q.—What relation did he bear, if any, to Caplis or to 
Phillips? A.—He was an employe of Phillips's. 

Q.—In AA'hat capacity? A.—Clerk, or something like that, 
in the office in Long Island City. I don't kiiOAV Avhat his capacity 

30 Avas. 
Q.—Where AATas Phillips's office at that time, in Long Is-

land City? A.—I don't knoAv that he had an office. I know he 
used to hang out in some place in Jackson Avenue, 41, I think it 
was: something like that; I don't remember the number. 

Q.—To Avhom was the Avill deliA'ered in Miami? A.—To 
Phillips. 

Q.—And AA'here AAras Phillips at the time? A.—In a hospi-
tal. I belieA*e the name of the hospital has been changed since 
then. The Allison Hospital, it A A U I S the Allison Hospital. N O A V it 

40 is the St. Francis. 
Q.—That was in the spring of 1928? A.—Yes. 
Q.—In AA'hat month? A.—Well, I Avould imagine that it 

AA*as in March. 
Q.—You Avere one of the Avitnesses to the Avill? A.—Yes. 
Q.—Who AA*as the other Avitness? A.—I think Franz A V U S 

the other one. I can't remember. 
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Q.—Did Phillips sign it in vour presence in the hospital? 
A.—Yes. 

Q.—And the will was read to you and to Phillips, and to 
the other witnesses? A.—I read it. 

Q.—You read it? A.—Yes. 
Q.—Had the will been prepared on your instructions? A. 

No. 
M Q.—Did you know what was in the will before you read 

it? A.—I had no idea that there was a will made, when I was 
called in. 

Q.—After 3tOU read the will, it was read aloud to Phillips, 
and the other witness, Avas it not? A.—Yes. And Phillips read 
it OArer himself, took it and read it OA'er himself. 

Q.—So then it AAras read to ATOU , and read bv vou? A.— 
Yes. 

Q.—You recall that it is stipulated in the Avill, that Pliil-
2q lips's money should go to his AA'idoAA' and to his son, do you not? 

A.—And to his daughter. 
Q.—Yes. In A\Tliat proportion? A . — A third to each. I t 

did not say anything about money. It said his estate, AArhateArer 
it might be. 

Q.—A third each? A.—Yes. 
Q.—You also remember a proA'iso that if the boy died be-

fore he reached the age of 25, that his share should reArert to the 
estate? A . — I don't remember that, but I do remember that if 
he died before he AAras 21, it AArould go to the other estate. He AATas 

30 not to receiA'e his share until he was 25, but he could dispose of 
it betAA'een the ages of 21 and 25. before he died, I f he surviA'ed 
his maturity. But I think it specifically states that if he died 
before maturity, his share AAras to be diA'ided equally betAA'een 
his mother and his sister. 

Q.—When you say "his mother" — A.—I mean his step-
mother. 

Q.—His stepmother? A.—She AAras more than his step-
mother, because she had adopted him before she married Phil-
lips. He A\ras her legal son before she married Phillips. 

40 Q.—But in the AArords of the psalm, he AAras not the fruit 
of her AA'omb? A . — N o . 

Q.—NOAA% you are familiar A\rith this litigation? A.—Well, 
I am more or less familiar A\rith it. 

Q.—You knoAAr that the people of the State of NeA\r York 
are claiming about two and one-half million dollars from the 
Estate of the late John M. Phillips? A . — I knoAAr they haAre some 
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claim, or are making some claim. What the amount is or what 
it is for, I have no idea. 

Q.—You have told us that you have intimate knowledge 
of the $350,000., in round figures, that were taken to Montreal? 
A.—Yes. 

Q.—You know that apart from the controversy between 
the People of the State of New York and the representatives of 
tlie late John M. Phillips, that there is another controversy bet-
ween the representatives themselves, as to the ownrsliip of the 
money in Montreal? A.—Yes. 

Q.—You are aware of that? A.—Yes. 
Q.—You know that John M. Phillips is dead? A.—I do. 
Q.—You know that Francis Phillips is dead? A.—Yes. 
Q.—You know that he died before he was 21? A.—Yes. 
Q.—You are married to the widow of the late John M. 

Phillips? A.—Yes. 
„„ Q.—You know that the testimony which you rendered here 

yesterday, and today, at its face value is most detrimental to 
the case of the Heirs of Francis Phillips? A.—Yes. 

Q.—You are aware of that? A.—Yes. 
Q.—Well, I want you to keep that in mind, and be very 

patient with me, because it will behoove me to ask you probably 
a good many questions that you may not think necessary, for 
the purpose of appraising the value of this testimony. Where 
were you born? A.—Long Island City. 

Q.—What is your full name? A.—Thomas Michael Cas-
30 sidy. 

Q.—Where were you baptized? A.—Baptized in St. Ra-
phael's Church, I think it was. 

Q.—Where were you educated, — St. Raphael's Church — 
that is a Catholic Church? A.—Yes. Long Island City. 

Q.—Long Island City. Where were you educated? A.— 
Public Schools, High School; was graduated in 1899 from the 
Long Island College Hospital, in medicine; spent my interne-
ship in St. John's Hospital, Long Island City. 

Q.—And when did you leave St. John's Hospital? A.— 
40 In 1900. 

Q.—You never engaged in the practice of medicine? A.— 
Yes, I practiced medicine. 

Q.—How long? A.—Two or three years; three years, 
probably. 

Q.—Where were you living when you were engaged in the 
practice of medicine? A.—Long Island City. 
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Q.—Wliere? A.—I lived at, — let me see, what was it? 
Corner of East Avenue, I think, and 9th Street. 

Q.—You were a member in good standing of the medical 
profession? A.—Yes. 

Q.—For many years? A.—I still am, I gues. I don't know. 
I haven't practiced in all that time. 

Q.—When did you abandon the active practice of medici-
B) ue as your principal means of support? A.—It never was my 

means of support. 
Q.—What were you doing during these years to which 

you have referred, when you were in the hospital, and when you 
were a general'practititoner? A.—While I was in the hospital, 
I was doing nothing, practically. I acted as medical expert in 
the District Attorney's Office for quite some time in Long Island 
City, but I never received any remuneration. 

Q.—You see, I want to be fair with you, Mr. Cassidy. I 
2q am informed that you never practiced medicine. Now, I want 

you to tell me whether you did. A.—I did. 
Q.—And did you ever make any money at it? A.—No. I 

did not. 
Q.—It never was a source of revenue to you? A.—I never 

collected a fee. 
Q.—Were you ever in a position to collect a fee? A.—Yes. 

I suppose so. 
Q.—I want to know if you registered with the proper au-

thorities in this state from whom a license must be obtained. 
30 A.—No, I never got a license. 

Q.—So you never were a licensed medical practitioner in 
the State of New York? A.—No. 

Q.—Then you practiced without a license? A.—Yes. 
Q.—Then you practiced illegally? A.—No, I didn't. 
Q.—I just want to get that clear. If you were never li-

censed, and practiced, you practiced without a license. A.—You 
only practice illegally when you charge a fee to practice, then 
you practice illegally. 

Q.—Now, I don't want to get into a discussion with you 
40 as to the interpretation of the statute. We probably better go 

on with the facts. Did you graduate from a medical school? A.— 
Yes. I was graduated in 1899 from the Long Island College Hos-
pital. 

Q.—Why did you not take out your license from the State 
of Nbav York? A.—Just carelessness, I guess. I did not take the 
State examination. 
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Q.—Had you private means at tliat time? A.—Private 
means, — a political position. 

Q.—A political position? A.—Yes. 
Q.—Where? A.—Long Island City. I worked for the City 

of New York. 
Q.—As what? A.—Well, I was Commissioner of Com-

plaints. 
10 Q.—How long did you hold that position? A.—I would 

imagine 3 or 4 years. 
Q.—Had you ever held any other public position? A.— 

No. 
Q.—What was the salary attached to that position? A.— 

I think it was $2100. a year. 
Q.—Did you do anything else beside acting as Commis-

sioner of Complaints? A.—Yes. 
Q.—What else? A.—Played the horses; engaged in the 

horse business. 
Q.—When you say you played the horses, do you wish us 

to understand that in 1900 your principal business and princi-
pal means of support was gambling on the races? A.—I didn't 
say my principal. You asked me if I did something else. I told 
you I was Commissioner of Complaints. I didn't say my prin-
cipal. You asked me if I did anything else, and I told you. 

Q.—When did you cease to be Commissioner of Complaints 
A.—Well, I was transferred to New York, — I don't know what 
year, — and never qualified over there. I was transferred to New 

30 York, and never drew a salary there. I was transferred from 
Queens to the Borough of Manhattan. You see, there are five 
boroughs in the City of New York — 

Q.—I am aware of that. A.—I was connected, — 
Q.—With the Borough of Queens. A.—Borough of Queens. 
Q.—When did you cease to be in the employ of the Bo-

rough of Queens? A.—I don't remember. That is a matter of 
record, too. I don't remember the exact year. Nineteen hundred 
and something. 

Q.—What was your next active occupation, after you 
40 ceased to be Commissioner of Complaints, which I understood 

you to sav a while ago was 1903? A.—Or 1904. 
Q.—Or 1904. A The horses. 
Q.—Then in 1903 or 1904, your active occupation and your 

principal occupation became the horses? A.—Yes. 
Q.—And by "the horses", you mean betting on horse ra-

ces? A.—Yes. 
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Q.—Did you f o l l ow the horses over the di f ferent traces 
of this country — A .—Yes . 

Q.— (Continuing) — and possibly Mexico and Canada? 
A . — Y e s . 

Q . — A n d that has been your occupation ever since? A . — 
Yes. 

Q . — W e r e you ever a "book ie " ? A .—Never , 110. 
^^ Q .—Did you ever work f o r one? A . — N o . 

Q .—When did you meet Phi l l ips? A . — W e l l , I don't know. 
1 imagine it was when I was in the hospital, I think. I knew him 
before that, but I have no recollection of knowing him very in-
t imately when I met him in the hospital. 

Q . — W h e n did vou become intimate Avith Phi l l ips? A . — 
A b o u t 1899. 

Q.—1899? A . — W h i l e I was in the hospital. 
Q.—I though you said that you AArere at the Medical School 

2Q in 1899. A . — I did not say I Avas in the Medical School. I said 
I Avas graduated in 1899. 

Q.—I see. If you graduated in 1899, you must haAre gra-
duated toAvard the middle of 1899. A.—The examinations, — the 
finish of the term Avas March, 1899. Medical School ahvays ended 
in March. 

Q.—So it was after March that you met Phillips? A . — 
Some time in 1899. I did not meet him. You said, AAdien did I be-
come intimate Avith him. That Avas in 1899, because I used to go 
across to a place called Kugelman's, and he used to hang around 

30 there, and Zorn Avas there at the same time. 
Q.—What Avas Phillips doing then? A . — H e A A T I S foolling 

around, doing the best he could, contracting seAArers, building" 
seAver heads, and doing anything he could. 

Q.—He had no very definite occupation? A . — W h o Phil-
l ips? 

Q.—Yes. A.—Well , yes. he had a definite occupation. He 
Avas a bricklayer by profession, and he Avas doing the best he 
could at it at the time, I guess. He and his brothers were mixed 
up in the contracting business. They built some houses out in 

40 the Blissville end of.the toAAii, near Calvary Cemetery. Whether 
they AArere all together at one time, or not, I don't knoAv, but I 
knoAv they Avere most all of them bricklayers. 

Q.—NOAV, I Avant you to tell me Avhere you have liAred, 
AA'here you had your home, from 1900 to date? A.—1900 to date? 

Q.—Yes. Can you do it? A . — I n a general AATay. 
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Q.—Well, I don't want it to be too general. You told nie 
where you were iiving in 1900. A.—Yes. When I came out of the 
hospital. 

Q.—When you became Commissioner of Complaints? A. 
Yes. 

Q.—Now, where did you live after that? A.—Millers 
Hotel, Long Island City. 

10 Q.—Is that still in existence? A.—No. It's still there, 
but it is not in existence. It is converted into a garage, or some-
thing like that; old Millers Hotel. 

Q.—How long did you live there? A.—A couple of years. 
Q.—And after that where did you live? A.—After that I 

think I moved to the Hotel Astor. 
Q.—Astor? A.—Yes. 
Q.—Here in New York? A.—Yes. 
Q.—How long did you live -there? A.—Half a dozen 

years. 
w Q.—Half a dozen years? A.—Something like that. I can't 

remember the exact number. 
Q.—And then where did you go? A.—Let me see. 
Q.—Did you ever O A V H a home? A.—No. 
Q.—You never have? A.—No. 
Q.—Where do you live noAV? A.—I liAre at the Garden City 

Hotel. I OAATied a home, an apartment, if you call that a home; 
a furnished apartment. I think AA'hen you are talking about a 
home you are talking about a house. 

30 Q.—I am talking about a house Avhicli you OAvned. A . — 
No. 

Q.—Where did you do your banking during those years? 
A.—East RiATer, — BoAvery & East River National Bank. 

Q.—All the time? A.—No. I did some banking Avith the 
Corn Exchange, Long Island City Branch of the Corn Exchange, 
and then Avith the BoAverv & East River. When I first Avent there 
it Avas some other bank. I don't think it Avas the BoAvery & East 
RiA*er AA-hen I first started banking. It had some other name and 
then it Avas changed to the BoAvery & East River. 

40 Q-—In any event, the bank that was the BoAvery & East 
River and is noAV the Bank of America, is the bank Avith Avliich 
vou haAre alAAravs had an account? A.—Yes. Some kind of an 
account, 

Q.—Your principal account? A.—Yes. 
Q.—Your main account? A.—Yes. 
Q.—So it is AA'ith that institution,— A.—No. I banked 

Avith Hie Second National Bank, — 
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Q.—Wait a second. Let me ask you tlie question. So it is 
with that institution, that you have carried on your banking 
operaions for the last 30 years? A.—No, it is not. 

Q.—Will you just tell me with what bank you have car-
ried on your banking operations for the last 30 years? A.—My 
first banking operation was carried on with the Corn Exchange, 
Long Island City Branch. My next banking operations were car-
ried on with the Second National Bank, New York, which was 
at 5th Avenue, in the thirties some place, 5th Avenue and 29th 
Street. And when from there I banked at the Bowery & East 
Itiver. 

Q.—And you are there yet? A.—Yes. 
Q.—Under a new name? A.—You mean the bank is under 

a new name? 
Q.—Yes. A.—But you did not say that. You said "You 

are there under a new name". The bank has a new name. I still 
20 have the same old name, but the bank has another name. 

Q.—When did you open your account with the BoAvery & 
East River? A .—I think it Avas in 1919. 

Q.—And you have had your principal account there ever 
since? A.—On and off. 

Q.—Your only account? A.—Only account, yes. 
Q.—That is the only account you have had Avith any bank? 

A.—No. it is not the only account I haAre had Avith any bank. It 
has been my principal account since. 

Q.—Where else have you had an account since 1919? A.— 
30 Is that necessary? 

Q.—Yes. 
T H E W I T N E S S : Is it, Commissioner? I don't see Avhat 

that has got to do Avith the money in Canada. It has absolutely 
nothing to do Avith it at all, my banks, AA'here they are, Avliat they 
are. 

T H E COAIAIISSIONER: I think you have been given a 
good deal of latitude, Air. Hackett. I A A U I I alloAv the ansA\rer. 

40 AIR. COOK: I object. 
T H E W I T N E S S : I refuse to ansAver the question. I don't 

believe it is relevant. 

AIR. HACKETT: Will you read the question. 
(Question read by the Clerk). 



—1074— 

Thomas M. Cassidy for plaintiff recalled (cross-examination). 

MR. COOK: There is no question as to Dr. Cassitly's ac-
counts in this case, Mr. Commissioner. 

MR. HACKETT: I think you will find that there are a 
whole lot, before we get through. 

MR. COOK: I object to the evidence as utterly irrele-
jq vant, and ask that the question be withdrawn. 

THE COMMISSIONER: Well, I will allow the question 
and give you an exception. 

THE WITNESS: What rights have I got? Supposing I 
refuse to answer the question? 

MR. HACKETT: Read him the question. 
T H E W I T N E S S : I say I refuse to answer it. Now, I want 

to knoAV my standing when I refuse to answer. I have got some 
20 rights, I knoAAr, but I don't knoAV AVrhat they are. I AArant to be ad-

Arised AArhat they are. He can ask me releArant questions, and I 
will ansAATer them, but I am not going to sit here all day ans-
Aver ing a lot of silly questions that haAre no connection Avith this 
case. I f your object in doing that is to make me lose my temper, 
or somethng like that, you might succeed. But I don't knoAV AA'hat 
my rights are. I must haA'e some rights, and I AA7ant to 1OIOAV Avbat 
they are. 

THE COMMISSIONER: Well, I don't knoAV that I am 
30 your counsel, so I shall not say anything at the moment. 

THE WITNESS: I certainly have a right to refuse to 
answer questions. That is a constitutional right, isn't it? 

THE COMMISSIONER: Mr. Cassidy, you may refuse 
to answer, at your peril, to this extent, the peril being that coun-
sel here can go to the Supreme Court and ask for a ruling on 
the question and make you ansAver the question. 

THE WITNESS: Well, I refuse to ansAver it. Let him go 
40 to the Supreme Court. 

MR. HACKETT: Here is a man AAJIO has come here and 
made testimony as to his bank account, and he contends that cer-
tain moneys that were in it belonged to the deceased Phillips, 
and out of that groAvs a very intense interest in his bank account. 

MR. COOK: Mr. Hackett is, — 
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THE WITNESS: Well, wait a minute. May I ask tliis 
question: Phillips has no interest in my bank accounts after his 
death, has he? Now, if you want to know my bank accounts up 
to the time of Phillips's death, yoii have them, and up to the 
time of these checks and this money. I don't see what interest 
vou can have in what I am doing now, my deposits, or anything 

10 R l se-
MR. HACKETT: Read him the question. 
THE WITNESS: I refuse to answer the question. Go to 

Supreme Court. I refuse to answer it, that's all. 
THE COMMISSIONER: Read the question, Mr. Clerk. 
(Question read by the Clerk). 
THE WITNESS: I refuse to answer the question other 

20 than the way that I have answered it, giving the banks that I 
had my accounts in up to that time. Now I will get a ruling on 
that. Let's go on with the rest of it. 

MR. H A C K E T T : No, I don't think Ave will go on with 
the rest of it. I can Avait just as long as you can. 

T H E W I T N E S S : We l l , I am just Avaiting for the curtain 
to ring doAATi on me. I don't knoAV Avhat engagements you have, 
so Ave Avill A\rait together. 

30 BY MR. HACKETT : 
Q.—Do you AA'ish the Commissioner to understand that up 

to the date of the death of Phillips, you had no bank account 
else Avhere — A.—Yes, I did. I just remember I did have a bank 
account— 

Q.—Just a minute. Let me finish the question, please. 
A.—Yes. 

Q.—(Continuing) — elseAA'liere than Avith the BoAvery & 
East River Bank? 

4 0 MR. COOK: That is not AA'liat he said, Mr. Commissioner. 
THE WITNESS: That is not Avhat I said at all. I did 

not ansAA'er the question in that Avay at all. I told you eA'ery pla-
ce I had a bank account up to the time of Phillips' death, except 
the bank at Saratoga, and I forgot that. I just happened to re-
member it. There is a bank at Saratoga, the Saratoga National 
Bank. I had an account in there. 
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BY ME. HACKETT: 
Q.—You told Mr. Goudrault yesterday, that you were in 

the horse racing business. When did you become the owner' of 
horses, or of a racing stable? A.—The first time I owner a horse 
was probably — I don't exactly remember the date — I imagine 
about 1902 or 1903, in around there; 1903, about 1903. 

10 Q-—But when did you become the owner of a stable? A.— 
What do you call a stable? 

Q.—A string of horses. A.—Well, I became the owner of 
a string of horses in about 1906, I think. I think it was 1906. 

Q.—How many horses? A.—Five or six. 
Q.—How many have you now? A.—I will have to stop to 

count them. About 18 or 20, including my brood mares and stal-
lions and young horses. At least that many. 

ME. COOK: Mr. Commissioner, isn't this entirely irre-
20 levant? What possible interest have Ave in the question as to the 

horses OAvned bv Dr. Cassidy? My friend is going very far. 

MR. HACKETT: Is Mr. Cook representing Dr. Cassidy? 
MR. COOK: He is my AAritness here. 
THE COMMISSIONER: Mr. Cook is making an objec-

titon I I O A V as to the relevancy of the question. I will U I I O A V you an 
exception. 

3 0 MR. G O U D R A U L T : I Avish to associate myself Avith Mr. 
Cook in that objection, for the same reasons. 

T H E C O M M I S S I O N E R : I will give you a reservation 
and exception. 

BY MR. HACKETT: 
Q.—You told us yesterday that your business relations 

Avith Mr. Phillips did not include the seAver business? A.—They 
did not. 

40 Q-—What did they include? A.—Nothing. Just betting. 
Q.—Just betting. Was Phillips a big bettor? A.—Yes, 

sir. He Avas a A'ery big bettor. 
Q.—Just AA'hat does that mean in dollars? A.—He bet as 

high as $100,000. He bet oyer it on one race. He was a very big 
bettor as bettors go around race tracks. Of course, he A\ras not 
a consistent $100,000. bettor, but he Avas a very big bettor. 

Q.—Very big? A.—Very big. 
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Q.—And as bettors go, was he a successful bettor? Did he 
play the ponies to success? A.—I don't know what Phillips did 
before he and I were associated, but from that time on he made 
money. 

Q.—He made money. In large sums? A.—Well, he made 
them in large sums, and lost them in large sums. 

Q.—When did you and he become associated, in so far as 
race horses were concerned? A .—Well , we were never associa-
ted on race horses. But in betting, Ave AArere associated, betting 
011 the race horses. I Avould imagine, — let me see, in 1926, I 
think it AAras; it might have been 1925. 1926, I think it Avas; 1926 
or 1927. 

Q.—You placed bets for him? A.—Yes. 
Q.—Collected bets for him? A.—Yes. 
Q.—And put the proceeds into your O A V H bank? A.—Not 

alAA-ays. 
nn Q•—Sometimes? A.—Sometimes. 

Q.—Phillips was a drinking man, Avas he not? A.—Yes. 
Q.—You are not? A.—No. 
Q.—What sort of a man Avas Phillips? A.—A fine fellow. 

I never met a finer man. 
.Q.—Generous? A.—Yes. 
Q.—Open-handed? A.—Yes. 
Q.—What Avas the largest bet you ever kneAV Phillips to 

win? A.—Oh, I don't know. He Avon a bet on the Suburban, A\liich 
ran up around a couple of hundred thousand, tAvo or three hun-

3q dred thousand; something like that. I can't remember the exact 
amount noAV. 

Q.—AVere you supplying him the information on AAhich — 
A.—Handicap figures, yes. 

Q.—I beg your pardon. (Continuing) — He placed his 
bets? A.—Mostly. 

Q.—AA7as Phillips inclined to be secretive? Did he tell you 
everything about his business? A.—He told everybody every -
tliing about his business. 

Q.—He told everbody everything about his business? A.— 
40 Yes. 

Q.—AArere you his principal crony, dearest friend? A . — 
No, I Avouldn't say that, no. 

Q.—Had he others Avith Avhom he Avas equally intimate? 
A.—I think so, yes. 

Q.—Did I understand you to say that your intimacy was 
more marked from 1926 on, more pronounced? A . — W e l l , it 
wasn't more marked, but Ave had been very, very friendly during 
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the time I was an interne in the hospital, and subsequently until 
I moved out of Long Island City and we kind of spread out a 
little bit, don't you know. We just did not see so much of one 
another. He went on and continued over there in politics, and 
then I would see him from time to time. But we resumed our re-
lations at Miami in, I think it was, 1925, or the spring of 1925. 
I think it was 192G, probably. 

10 Q.—Who were his other cronies that you knew? A.—Zorn 
Campbell, Curran, Franz, Caplis. And then a lot of the contrac-
tors he dealt with. He had a very large coterie of friends, and a 
lot of very intimate friends. 

Q.—When did you first know this boy Francis?. A.—I 
met him in Miami, in 1925 or 192G, whenever it was I met Phil-
lips, then. I think it was 192G. 

Q.—Had you never seen the boy before? A.—No. 
Q.—Did you know of his existence? A.—Yes, I knew he 

9 n had a boy and a girl. 
Q.—What were the relations betAveen the boy. and the 

father? A.—Very friendly, the same as any father and son, I 
imagine. 

Q.—The boy Avas rather sickly and a cripple, Avas he? A . 
Yes. He had had infantile paralysis. 

Q.—He knocked around Avith the father most of the time? 
A.—Well, yes. 

Q.—I just mean, to your knoAvledge they Avere together 
most of the time? A.—No, they A\rere not together most of the 

30 time, no. I Avouldn't say that. They AA*ere together as much as a 
father and son Avould be. But there Avere trips the boy didn't go 
Avith him, and there AArere seA-eral trips the boy took that he 
didn't go Avith the father. They Avere not inseparable. 

Q.—You met Phillips in Miami in 1926, did you say? A . 
I think it Avas. I am not quite positiA'e about that. 

.Q.—Had A T O U any racing stable in the South then? A.— 
No. 

Q.—You haA'e I I O A V ? A.—Not in the South. 
Q.—Where is it? A.—Here. The Jamaica race track. 

40 Q.—Well, had vou a stable here at that time? A.—No. 
Q.—In 1926? A.—No. 
Q.—Did you get to knoAv this boy better as time Avent on? 

A.—Yes. I got to knoAv him real AArell. 
Q.—Because he Avas around Avith his father? A.—Yes. 

Around Avith me a Avhole lot. 
Q.—You said yesterday that he Avas very close-mouthed, 

and you used the term, I think, "eArasive" in referring to his 
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attempt to get across the line at Detroit. A.—Yes. At least, that 
is what he said when he came back. That is what he told 
us. He told us that his principal trouble was that he was all 
right until they asked him where his father was, and he resented 
that, and wouldn't tell them. 

" Q.—But in your relationship with him, did you find that 
he was talkative and confiding, or inclined to be suspicious and 

^ reserved? A.—Well, he was both. It is hard to describe the boy. 
He was a precocious kid, and inclined to be moody. 

Q.—Intelligent? A.—Yes. Very intelligent, along certain 
lines. 

Q.—When was Phillips first married, do you know? A.— 
I have no idea. I have no idea when his first marriage was. 

Q.—Well, was he married when you first knew him? A.— 
I don't think so. I think he was single. 

Q.—You do not know to whom he was married the first 
time? A.—Well, I don't know. He never told me. But his bro-
ther told me he was married to some girl who was killed or died 
in California. I don't know that positive. 

Q.—Then his second wife, who was she? A.—Bessie or 
Nellie Trudden. I knew her very well. I knew her father and 
the family very well. 

Q.—She was the mother of Francis? A.—Mother of the 
children. 

Q.—Of the children? A.—Yes. 
Q.—And she is dead? A.—She is dead, yes. 

30 Q-—Was Phillips married three or four times? A.—Four, 
I think. 

Q.—Four. Who was the third wife? A.—The third is, — 
what's her name again — "Sugar" — 

Q.—She is still alive? A.—She is still alive. She is a di-
vorced wife. He used to have a nick name for her. 

MR. COOK: Mr. Commissioner, this is very irrelevant. 
T don't think my friend should proceed with details of this cha-
racter. How can this witness possiblv know about the private 

4 0 life of Mr. Phillips? 
THE WITNESS: I met her once, and did not know at 

the time that she was his ex-wife. And someone afterwards told 
me that that was Phillips's wife. I can't think of her name. He 
had a nickname for her, I know that. 

MR. COOK: Mr. Commissioner, I object to these ques-
tions. 
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THE COMMISSIONER: I will grant you an exception, 
Mr. Cook, and allow tlie question. But I hope that Mr. Hackett 
will tie these questions up in some way material and relevant 
to the issues. • I assume, Mr. Hackett, that you are not asking 

. these questions just to waste time, or that you have some ulte-
rior motive in asking them. 

10 THE WITNESS: I can't think of that woman's name. 
I know he got a divorce' from her. 

BY MR. HACKETT: 
Q.—Did you receive from Mr. Phillips, bonds other than 

those, the proceeds of which are represented by the checks that 
were produced this morning as Exhibits D-P-l to D-P-7? A.—I 
have no recollection of receiving any other bonds. 

Q.—Did you realize upon any securities other than those 
of which you have spoken and the proceeds of which are said 
to be contained in the seven checks that were produced this mor-
ning? A.—I did not. 

Q.—The total is seven hundred and twenty-five thousand 
dollars. It is your statement that about $750,000. went to Can-
ada, Montreal? A.—No, I didn't sav $750,000. $350,000. — 

Q.—I beg your pardon, $350,000. A.—Yes, $350,000; the 
proceeds of the sale, of the last two sales. 

Q.—The last two sales, or the last two checks, are dated 
January 20, 1928. and January 18th, 1928, respectively, for 

3 0 $254,714 and $110,287. Is it your testimony that the proceeds of 
these two checks, to the extent, at least, of $350,000, went to 
Canada? A.—Yes. 

. Q.—How did you take that money up? A.—In my pocket. 
Q.—In what form? A.—I had it in bundles of $50,000, 

except the small money, in envelopes. Put them in large enve-
lopes, and had them in my inside pocket, inside pocket of my 
overcoat. 

Q.—Bills of what denomination? A.—$1,000, bills. 
Q.—Which you got from the Bowery & East River National 

40 Bank? A.—Yes. 
Q.—What did vou do with the balance of the cash, the to-

tal being $750,000? A.—Mr. Phillips took some out of it. I don't 
know how much he took out, in the hotel. 

MR. COOK: You are talking of the $350,000? 
MR. HACKETT: I am talking about the $700,000. 
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T H E W I T N E S S : Oh, tlie $700,000. I gave it to Phil l ips. 

Q . — A n d the total amount that you took up, you say you 
put in the b o x ? A . — N o t the total amount. 

Q.—That you took up to Canada? A . — N o , I didu't put 
the total in, because Phil l ips took some out. H e did take some 
money f r om the total, and the balance I put in. 

10 Three hundred, I think it Avas in the neighborhood of 
three hundred and thirty-thousand, or something l ike that. 

Q.—NOAV, I notice that in your testimony yesterday you 
said that there was a discrepancy betAveen the amount of money 
Avhich A'ou put into the box and the amount that Avas taken up? 
A . — Y e s . 

Q.—What AA'as the amount of that discrepancy? A . — I 
can't tell offhand H O A V . But I knoAV it did not represent the amount 
that Ave put in. There Avas a difference. 

Q.—$20,000 or $25,000? A . — I don't knoAV hoAv much. I 
20 couldn't say offhand. But I do knoAV there A\ras a difference. 

Q.—You don't remember hoAV much you put ill? A . — I 
don't remember the exact amount, no. I did, at the time, because 
Ave counted the money, and he took some of the money from a 
bundle, then he Avent to the safe deposit vault, and I knoAV Avhen 
the money came out, Avhen they took it out of the bank, and 
stated the amount found in the vault, that there seemed to me to 
be a difference between the amount I put in and the amount I 
took up. 

Q.—You went up to Montreal Avith John M. Phillips and 
30 his son? A.—Yes. 

Q.—On a night train? A .—On a night train, yes. 
Q . — N O A V , Avas that the day you cashed the last check? 

A.—No. I think a feAv days might have elapsed. I knoAV Ave Avent 
on a Saturday night. This wouldn't tell you, — this might be 
able to straighten you out on that. (Indicating). No. On Sunday 
night, I mean, not Saturday night. 

Q.—Sunday night? A .—Yes , AA'e left on Sunday night. 
Q.—The three of you together? A .—Yes . 

4 q Q.—HOAV did you traA-el? A . — W e had a draAving room. 
Q.—The three of you Avere in that draAving room? A . — 

Yes. 
Q .—And you had the money? A .—Yes . 
Q.—And the boy AA'ent along Avith his father? A.—The 

bov AA-ent along AA'ith us. 
Q . — A n d you got up there on Monday morning? A .—Mon-

day morning. 
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Q.—And came back Monday night? A.—Monday night. 
Q.—Did Phillips come back 011 Monday night? A.—No. 

He remained there. 
Q.—Did the boy stay there? A.—The boy went to Quebec. 
Q.—With his father? A.—No. I think he was joined the 

following morning, — I think a young felloAV named Andy But-
ler, joined him the folloAving morning. 

10 Q.—Where does Andy Butler live? A.—Astoria, or Long 
Island City, some place OA*er there. I don't knoAV Avhere he lives, 
but he comes from that neighborhood. I am quite sure he AAras 
joined by Andv Butler the folloAving morning, and they Avent to 
Quebec. 

Q.—And you came right back? A.—Yes. 
Q.—And you carried all the money? A.—Up. 
Q.—Up to Montreal? A.—Up to Montreal, yes. 
Q.—And AArho Avent Avith you to the Montreal Safety De-

9 f t posit? A.—Francis Phillips. 
Q.—Francis Phillips. Have you been in Montreal since 

that time? A.—No. 
Q.—That was in January, 1928? A.—1928. I don't remem-

ber being up there since then. 
Q.—And on the first trip to Montreal, it A\ras on the first 

trip to Montreal that you met Colonel Smith? A.—Yes. 
Q.—On that occasion did jrou go to Montreal Avith Phil-

lips? A.—Yes. 
Q.—He Avent up Avith you? A . — H e Avent Avith me, yes. 

30 Q.—But did not return Avith you? A .—Did not return 
Avith me. That is my recollection. I don't think he came back with 
me. I am quite sure he didn't. I think he stayed there a feAV days. 

MR. COOK: That Avas Phillips, Senior. 
THE WITNESS: Phillips, Sr., yes. 
Q.—NOAV, you told us that some of these bonds Avere given 

to you by Phillips at his home. A.—Yes. 
Q.—And some at your home? A.—Some at mine. 

40 Q-—Mil ere AAras he li\ring then? A.—Freeport. South 
Ocean Avenue, I think it was 267 South Ocean AArenue. I can't 
remember that. 

Q.—And where Avere you living? A.—Garden City. 222 
SteAvart AArenue, Garden City. 

Q.—On hoAv many occasions did he hand bonds over to 
you in your home? A .—Well , I think the last tAVO batches, — I 
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am not quite sure. I think the last two batches he brought over 
to my place. 

Q.—Yes. When you say the last two batches, do you wish 
us to understand, — A.—The proceeds of the last two sales. 

Q.—Of the last two sales? A.—Yes. 
Q.—And do you further wish us to understand that seven 

checks, on dates running from December 13, 1927, to January 
20, 1928, indicate that on seven several occasions he gave you 
securities upon which to realize? A.—Yes. 

Q.—So each one of these checks represents a separate 
transaction? A.—Yes, each one does, yes. 

Q.—In other words, you realized upon the securities given 
to you by Phillips and paid over the proceeds before he gave you 
another lot of securities? A.—No, I wouldn't say that. I wouldn't 
say that. He gave me a batch — he gave me a batch to sell, and 
there was some little tedious work connected with it, because he 

2Q had clipped the coupons, you see, and they were all mixed up. 
Now, I had some little work in straightening those coupons out 
and fastening them on the bounds again. 

Q.—You mean that he clipped the coupons in advance? 
A.—Yes. And there was some little work, as you may well un-
derstand, to pin them back on the right bonds, straighten them 
out and pin them back on the right bonds, which had to be done 
before I could sell them, and which I had to do. 

Q.—Was it the next coupons falling due? A.—He dis-
counted, — not the next ones falling due, but he discounted the 

30 year's, he clipped the year's coupons from the bonds, you see, 
and I had to pin, in a majority of instances, some of them toget-
her on the bond again when they were sold. And I think, on ac-
count of that, a couple of those batches might have come toget-
her. 

Q.—Well, is it your recollection that he gave you securi-
ties on seven different occasions? A.—I know that he gave them 
to me on several different occasions. 

Q.—I said "seven". A.—I couldn't say that, whether it 
was six or seven, or what. But he gave them to me, anyway. 

40 Q.'—And did you say that all of the securities given you 
were bonds of the City of New York? A.—They were all City of 
New York bonds, to the best of my recollection. I did not pay 
much attention to that. I took them in to Bowman, and said "I 
want you to sell them." 

Q.—Who was Bowman? A.—He was vice president of 
the Bowery & East River National Bank. 
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Q.—And wliere was his place of business? Was it at Broad-
way and 41st Street? A.—Broadway and 41st Street. And I 
turned them in to him, asked him to get a quotation and dispose 
of them. And he marked all the details of them down. I didn't. 
Some of them were green, some of them were yellow. 

Q.—Was anybody with you when you cashed these checks? 
A.—No. 

^ Q.—Can you explain why on one of the checks you appa-
rently had to be identified? (Indicating). A.—Is that the only 
one? 

Q.—That's the only one that I have seen. A.—Well, 1 
will tell you. B O A V U U probably in this instance, called one of the 
employes of the bank and O. K.'d it and told him to go and get 
the money for it. I sat A\Titli him in his office. 

Q.—That is Avliy I Avas trying to find out from you if you 
had other bank accounts elsewhere. A.—No. That's the reason. 

2Q If you go in, you knoAAT, lots of times I go into BoAvman and sit 
talking Avith him, and he calls Tom, the messenger, and he O. 
K.'s it and giATes it to him, AAiiicli probably giAres Tom the right 
to get the money. He does that quite often. I didn't knoAV Avhether 
that AAras on only one. 

Q.—There only appears to be one. Phillips just brought 
these bonds to you at your home, or gave them to you in his home? 
A.—Yes. 

Q.—He didn't tell you AA-here he had taken them from? A. 
Where he had taken them from? 

30 Q-—Yes. A.—No. 
Q.—And you don't know? A.—I knoAV Avhere I S U A V them 

in the vaults of the bank at Jersey City, on one occasion. I Avent 
OA-er there Avith him, but I don't know, — I think that he had 
them in his house, because he Avasn't traveling to Jersey City, 
I don't think, at that time. I don't knoAV. 

Q.—NOAV, you haAre seen these identical bonds? A.—I 
Avon't say identical. I saAV a lot of bonds in the vault at Jersey 
City. Coons all look alike to you in mass formation. 

Q.—When Avas that? A.—When I S H A V them in Jersey? 
40 I saAV them in Jersey in, I don't know A\Thetlier it Avas 1926 or 

1927; one of those years, 1926 or 1927. May be 1927. 
Q.—Do you know how many you S U A V there? A.—No, 1 

haA-e no idea hoAV many bonds. There Avere plenty. There were 
three boxes. I am quite sure, there AA'ere three big boxes pretty 
Avell filled up. 
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Q.—Wliat place was this in Jersey City? A.—I don't 
know the name of the bank. 

Q.—Where is it situated? A.—Jersey City, just outside 
the Tube. You come out of the Tube and you walk up a block, 
and it is on the left-hand side. 

Q.—First National Bank? A.—I think may be it might 
have been. I couldn't identify the name of it. I think may be it's 
the First National. I know they have a very good looking vault 
down there for a Jersey City Bank. 

Q.—You had never converted securities before, for Mr. 
Phillips? A.—No, I didn't. 

Q.—This one period, beginning oh December 13, 1927, and 
ending on January 20, 1928, is the sole period in which you con-
verted securities for him? A.—Yes. 

Q.—How many times have you been married? A.—Twice. 
Q.—Is your first wife still living? A.—I don't know. I 

2q think she is. I think she is living. She married again. I think, the 
last I heard of her, she was living. 

Q.—You are Mrs. Phillips's third husband? 
MR. COOK: Well, Mr. Commissioner, I object to this 

evidence. I really can't see the relevancy of it. It has been going 
on and on and on, and I object to it as illegal and irrelevant. 

THE COMMISSIONER: I will allow that question. 
MR. COOK: The certificate speaks for itself, and it is 

30 an entire waste of time. 
THE COMMISSIONER: I grant you an exception, Mr. 

Cook. 
MR. COOK: I dislike objecting, Mr. Commissioner, but 

it is absolutely essential that this line of examination should 
cease. 

BY MR. HACKETT: 
40 Q.—You were divorced for desertion? A.—I think it was. 

I think that was the ground. 
MR. O'DONNELL: That is irrelevant. We object to that, 

and ask that it be stricken. 
THE COMMISSIONER: I will grant you an exception. 

e 
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Q.—Now, in regard to the questions which I asked J'ou 
some time ago, where are 3*011 carrying on your hanking business 
at the present time? 

MR. COOK: I object to that as irrelevant, not flowing 
from the examination in chief, and it has nothing to do with the 
matters in issue. 

1 0 THE WITNESS: I refused to answer that question a 
long while ago. That's a dead issue with me. I just want to kpow 
1113* rights on it. I have got some rights. I don't know what they 
are, but I know I have got some rights. I know that on this exa-
mination 3'ou can't ask me questions of all kinds. You must be 
confined to some rules of evidence relative to the case on hand. 

BY MR. HACKETT: 
Q.—Where have vou strong boxes at the present time? 

20 MR, COOK: Same objection. 
MR. GOUDRAULT: Objected to. 
THE WITNESS: That was ruled on yesterday, I think, 

wasn't it? 
MR. GOUDRAULT: There is a new objection to the ques-

tion. 
3 0 THE COMMISSIONER: Mr. Hackett, I think if you will 

ask some questions which are tied up with the exhibits, or with 
Mr. Phillips's estate, why, I might feel more affable than I do 
for the moment. 

MR. HACKETT: I thought that your affability had been 
so taxed, that you probably would not object to my putting a 
slight strain on it. 

BY MR. HACKETT: 
40 Q-—Where did you have strong boxes and bank accounts 

in the first seven months of 1928? A.—In the Bowery & East 
River; both of them, both the strong boxes and the bank account. 

Q.—Those are the only ones A'ou had? A.—Yes, at that 
time. 

Q.—And if you had bank accounts and strong boxes else-
where, theA' have been opened since the death of Phillips? A.— 
Since the death of Phillips; long after his death. 
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Q.—And your racing stable at Jamaica, came into exist-
ence after the death of Phillips? A.—No. It was during his life-
time that I Avent back in the racing business as far as OAA'ing hor-
ses is concerned. In 1927, I think. I think it Avas 192G or 1927. I 
am quite sure it AIras 1927. 

Q.—When Avere these loans made, to Avhich you made 
reference yesterday? A.—The first one AAras made, I AATould think, 
offhand I AATOU1C1 say probably in NoA'ember. But that is a matter 
of record. You can get that from the bank. 

Q.—Who signed the. note for the loan? A.—I did. 
Q.—Did you inform the bank that the bonds AArere not 

yours? A.—No. I did not. It's like a $10. bill, it's anybody's AA'IIO 

has it. They are highly negotiable, those bonds. 
THE COMMISSIONER: It is nearly one o'clock I ; O A V . 

"What is your pleasure, Mr. Hackett? 

20 MR. H A C K E T T : Under reseiwe of the right to question 
Mr. Cassidy further Avith regard to the questions AAdiich he re-
fused to ansAA'er, I declare my cross-examination closed. 

T H E COMMISSIONER: Do you Avish Mr. Cassidy to 
return this afternoon, or do you Avisli him excused noAAr until 
such time— 

MR. H A C K E T T : Well, if he cares to ansAver the ques-
tions, it may obA'iate the necessity of his coming back. 

30 THE WITNESS: Well, I 'm going to tell you right U O A V , 

I am not going to answer, and I am not coming back this after-
noon. I can come back tomorroAA7. I knoAA71 haA7e got some rights, 
but I don't know what they are. 

MR. GOUDRAULT: Mr. Cassidy, may I ask you one 
question? 

THE W I T N E S S : Yes. 
REDIRECT EXAMINATION BY MR. GOUDRAULT: 

40 
Q.—You stated that you AI-ent to Montreal on that second 

trip Avith John M. Phillips? A.—No. Just Francis and I. Oh yes, 
with John M. Phillips. 

Q.—And you AI-ent to the Montreal Safe Deposit Box Com-
pany? A.—Yes. 

Q.—With AAThom? A.—With Francis Phillips. 
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Q.—Now, I sliow you a photostatic copy of the register, 
of the 23rd of January, 1928, from the Montreal Safe Deposit 
Box Company, wherein the signatures of Dr. T. 31. Cassidy and 
F. Phillips appear. Would YOU identify that signature of yours 
there? 

3IR. HACKETT: It seems strange you put that in now, 
10 after I have finished cross-examination. 

3IR. GOUDRAULT: I make application to the Commis-
sioner — 

3IR. HACKETT: But you had it yesterday; why didn't 
you put it in? 

31R. GOUDRAULT: I just Avant it confirmed. 
3IR. HACKETT: But that isn't the way to do it. 

2 0 . BY 3IR. GOUDRAULT: 
Q.—Is that your signature? (Indicating)? A.—That is 

my signature. 
Q.—And is that the signature of Francis Phillips (Indi-

cating) ? A.—Yes. 
Q.—He signed it? A.—Yes, he signed it. 
31R. HACKETT: I object to that. 

3 0 THE C03IMISSI0NER: I grant you an exception. 
3IR. GOUDRAULT: We offer for evidence, this photo-

static copy, as Plaintiff's Exhibit C-211. 
3IR. COOK: 3Iay I see that, Mr. Goudrault? 
(•3Ir. Cook examines photostatic copy of register of Safe 

Deposit Company.) 
BY 31R. COOK: 

40 Q.—It Avould seem from this exhibit that 3Ir. Goudrault 
has just produced, that on 3Ionday, January 23rd, 1928, you 
Avent to the 3Iontreal Safe Deposit Company Avith Francis Phil-
lips at 11:25 a. m. and left there at 11:36, and your name and 
the name of Francis Phillips are bracketed together. A.—Yes. 
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(Photostatic copy of Safe Deposit Company Register was 
thereupon received in evidence and marked Plaintiff's Exhibit 
C-211, of this date). 

BY MR. HACKETT: 
Q.—Will you take communication of this document, Plain-

JQ tiff's Exhibit C-211, and state whether the name Dr. T. M. Cas-
sidy is in your own handwriting A.—Yes. It is in my handwrit-
ing. 

Q—Is that your ordinary signature? A.—Well, that was 
my signature then. That is my handwriting. Sometimes I signed 
it that way, (indicating), and sometimes joined the T. M. toget-
her, (indicating). 

THE COMMISSIONER: Dr. Cassidy, you are directed 
to be here at 11 o'clock tomorroAV morning, September 18, 1931, 

2q in case Mr. Hackett wishes to assert any of his rights; if that 
is agreeable to you. 

T H E W I T N E S S : A l l right Avith me. 

(Witness temporarily excused) : 
(Recess taken from 1:00 p. m. to 2:00 p. m.) 

au AFTER RECESS. 2:00 p. m. 

DEPOSITION OF ANGELO PAINO 
(recalled) 

A N G E L O P A I N O Avas recalled as a Avitness on behalf of 
the plaintiff, and having been previously duly sAvorn, deposeth 
and saith as folloAvs: 

DIRECT EXAMINATION BY MR. GOUDRAULT: (Con-
40 tinued) : 

Q.—Mr. Paino, do you recollect making any contract for 
the City of New York for the construction of a sanitary sewer 
in 1919? A.—I Avas making some contracts. 

Q.—I see. Did you ever hear of the Myrt le AArenue seAver? 
A.—Yes, sir. 
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Q.—Did you build that sewer? A.—I built the sewer, but 
the contractor was Porter & DeWitt. 

Q.—Will you now look at this contract and state if that 
is the contract you are referring to, contract bearing No. 51832, 
awarded on August 4th, 1919, to Porter & DeWitt, for the con-
struction of a sanitary sewer on Myrtle Avenue and 32nd Street, 
and state if that is the contract which .you are now referring to? 
A.—Yes, this is the contract. 

MR. GOUDRAULT: Plaintiff now offers for evidence 
this contract as Plaintiff's Exhibit C-212. 

MR. O'DONNELL: Objected to as irrelevant, illegal, 
and not the proper way of producing and proving the alleged 
contract, and in no way being binding on the defendants. 

MR. HACKETT: I join in that objection. 
20 THE COMMISSIONER: The objection will be noted, and 

I will allow exceptions to defendants' counsel. 
(The said contract was thereupon received in evidence 

and marked Plaintiff's Exhibit C-212 of this date). 
BY MR. GOUDRAULT: 
Q.—This contract Avas assigned to you, or to Angelo Paino 

& Company, of AATliich you Avere a partner? A.—Angelo Paino & 
Company, yes. 

Q.—Will you noAV look at this assignment from Porter & 
DeWitt to Angelo Paino & Company, dated the 11th of Septem-
ber, 1919, and state if that is your signature therein appearing? 
A.— (Examining paper). Yes, sir. 

MR. GOUDRAULT: Plaintiff noAV offers for evidence, 
as Exhibit C-213, this assignment. 

(The said assignment AAras thereupon received in eviden-
ce and marked Plaintiff's Exhibit C-213, of the date). 

4 0 THE COMMISSIONER: I understand, Gentlemen, that 
AA'itnesses do not need to sign or certify to their testimony, and 
that is to be good — 

MR. HACKETT: The stipulations made for Avitnesses 
heard before the adjournment, shall apply. 
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THE COMMISSIONER: All stipulations, particularly 
that one. 

BY MR. GOUDRAULT: 
Q.—I notice that on this assignment, Exhibit C-213, your 

signature has been witnessed by William F. Matthews ? A.— 
I o Yes, sir. 

Q.—Was that Dr. Matthews? A.—Yes. 
Q.—You knew him? A.—Yes. 
Q.—Did you know him at the time of this assignment? A. 

Maybe around that time. 
Q.—What was his connection with that assignment, do 

you know? Did you know that he was associated with Phillips, 
John M. Phillips? A.—I know he was with John M. Phillips, 
but I don't know whether he was associated, or partner, or friend. 

2Q MR. HACKETT: And you know he was the witness? 
THE WITNESS: Yes, sir. 
Q.—Was Matthews present when you signed that assign-

ment? A.—Well, he must be, because — 
Q.—You are not positive? A.—I am not positive, but he 

must have been present if he took my signature. 
Q.—When did you know Phillips? When did you first know 

John M. Phillips? A.—Oh, about a couple of years before that. 
1917, 1918, something like that. 

30 Q.—Did you take up — 
MR. HACKETT: He gave us all that yesterday. 
THE WITNESS: Yes. 
Q.—Did you take up with Phillips the question of the 

pipe? A.—No, sir. 
Q.—For this contract? A.—No, sir. 
Q.—Did you pay anything for the assignment? A.—No, sir. 
Q.—Nothing at all? A.—Nothing at all. 

40 Q.—Did you pay for the pipe? A.—We paid for the pipe, 
but my partner done all the arrangement. 

Q.—Your partner did all the arrangement? A.—Yes. 
Q.—Do you know to whom the pipe was paid for? 
MR. O'DONNELL: Objected to as not being the best evi-

dence of payment. 
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MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

macle, and I Avill allow exceptions to defendants' counsel. A.— 
I think it was paid to John 31. Phillips. I am not sure. 

Q.—Do you know when the pipe was paid for? A.—Du-
|fv ring the construction. 

U Q.—Will you look at a note dated October 19, 1919, for 
$12,500, signed by 3Iatthews, to the Order of Angelo Paino & 
Company, and state if you know anything about this note? 

31R. O'DONNELL: We object to that as irrelevant, on 
behalf of the Phillips Estate. 

3IR. HACKETT: I join in that objection, on behalf of 
the Crown Trust Company. 

20 • THE C 031311 SSI ONER: I will allow the answer to be 
given, and grant exceptions to defendants' counsel. A.—I think 
the best of my recollection is this: That 3Ir. 31atthews, Dr. 31at-
thews, wanted to borrow some money, and he gave a note, and 
the company gave him money, gave check to Matthews, and later 
on he paid, and they deducted from the pipe. Something like 
that, to the best of my knowledge. 

BY 31R. GOUDRAULT: 
Q.—How do you know? A.—That is the best of my know-

ledge. 
3IR. HACKETT: You are not sure? 
A.—I am not sure. 
Q . — N o w , Ave Aviil t ry to have you make sure, as much as 

Ave can. 
3IR. GOUDRAULT: Plaintiffs produce this note, as 

Plaintiff's Exhibit C-214. We offer this for evidence. 
40 31R. O'DONNELL: Objected to as entirely irrelevant. 

3IR. HACKETT : I join in that objection. 
THE C0M31ISS10NER: The objections are noted, and 

I grant exceptions to defendants' counsel. 
(The said note A\*as thereupon received in evidence and 

marked Plaintiff's Exhibit C-214, of this date.) 
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• Angelo Paino for plaintiff recalled (direct examination). 

Q.—Where was the pipe, the precast pipe, to be used for 
the construction of that sewer, Mr. Paino? A.—Where it was? 

Q.—Where it was when you took the assignment? A.—It 
was within a block from the job, and alongside the job. 

Q.—Alongside of the job. Now, did I xmderstand you to 
say — your company, Angelo Paino & Company, have anything 

JQ to do with Matthews? 
MR. O'DONNELL: I object to that as irrelevant. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

given, and grant exceptions to defendants' counsel. 
A.—The point is this, Matthews came down with Phillips 

to my company, and this fellow asked $12,500., and Ave didn't 
give it to him. 

20 
MR. COOK: Whom do you mean by "this felloAv"? 

THE WITNESS: Dr. Matthews. They asked for $12,500, 
and the company won't giAre it to him, except he give a note, and 
he giAre a note to the company, and the company giA'e him a check 
for $12,500. 

MR. HACKETT: And he paid it back eventually? 
THE WITNESS: He paid back eventually. That is my 

30 recollection, he paid back eArentually. 
BY MR. GOUDRAULT: 
Q.—Is that the same MattlieAvs that witnessed your signa-

ture on the assignment? A.—Yes, sir. 

MR. O'DONNELL: Same objection. 
MR. HACKETT: I join in the objection. 

4 Q THE COMMISSIONER: The objections will be noted, 
and I grant exceptions to defendants' counsel. 

Q.—Did you have anything to do Avith him on that assign-
ment? A.—No, not that I knoAV. If this case Avas only a year 
ago or tAvo years ago, and if you go to the Meyer Investigation, 
at that time I remember more, and I could ansAver the question 
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right. But 1919 to 1931 is pretty long time to remember, and that 
is the best of my knowledge. 

Q.—Are you in a position to state that it was in payment 
for pipe? A.—I can't answer. 

Q.—I now show you a photostatic copy of a piece of paper. 
You just look at it, and I will put you a question. 

10 MR. HACKETT: Just let me look at it. 
(Mr. Hackett examines paper referred to). 
Q.—Was that the pipe that you used on that particular 

job? A.—Yes, sir. 
Q.—And you paid Phillips the prices therein mentioned? 
MR. HACKETT: Just a second. I make an objection to 

a photostatic copy of an original which has not been produced. 

20 MR. O'DONNELL: And we also object to that as not 
being the best evidence of any such payment. 

THE COMMISSIONER: I will grant defendant's coun-
sel exceptions. 

BY MR. GOUDRAULT: Plaintiff now offers for eviden-
ce, this photostatic copy of receipt from John M. Phillips, as 
Plaintiff's Exhibit C-215. 

MR. COOK: Mr. Goudrault, you don't offer that, surely, 
30 as the equivalent of an original, do you, nor of the document 

which it purports to be? 
MR GOUDRAULT: No. I will try to get the original. 
MR. COOK: All right. Never mind. 
(The said photostatic copy of receipt was thereupon re-

ceived in evidence and marked Plaintiff's Exhibit C-215, of this 
date.) 

40 BY MR. GOUDRAULT: 
Q.—As far as you can see, this is a photostatic copy of re-

ceipt, is it? A.—Yes, as far as I can see. 
MR. O'DONNELL: Objected to, as the document speaks 

for itself. 
MR. HACKETT: I join in my objection. 
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THE COMMISSIONER: The objections will be noted, 
and I will grant exceptions to defendants' counsel. 

Q.—Have you seen the original of that, Mr. Paino? A.— 
This is a photostatic copy. 

Q.—I see. Now, that was in payment of pipes? A.—Yes, 
sir. 

10 Q.—That you made to Phillips? A.—Yes, sir. 
Q.—That your firm made to Phillips? A.—Yes, sir. 
Q.—Did you see the original of that? A.—The original, 

I don't remember. There must have been an original, some time. 
Q.—What's your answer? A.—There must be the origi-

nal some time. 
Q.—Have you got that original? A.—No, sir. 
Q.—Do you know where it is? A.—No, sir. 
Q.—11 belonged to you, it was the property of Angelo Pai-

no & Company? A.—No, sir. 
Q.—Now, do you recollect the second job that you might 

have made in Queens, Mr. Paino? I am always speaking of the 
construction of sanitary sewers. Do you remember? A.—There 
were so many jobs, I don't remember. 

Q.—Did you ever hear of the Maurice Avenue job? A.— 
Yes. 

Q.—That was also known under the name of — A.—An-
gelo Paino. 

Q.—I mean, was that Maurice Avenue job also known un-
30 der the name of Corona? A.—Corona, yes. 

Q.—Did you get that by assignment, or direct from the 
City? A.—Direct. 

Q.—Now, will you look at this contract, bearing No. 
53907, awarded June 1,1920, to Angelo Paino by the City of New 
York, for the construction of a sewer in Corona Avenue, and 
state if that is the contract you are referring to? A.—Yes, sir. 

MR. COOK: Has that been produced already? 
MR. GOUDRAULT: No, it is being produced now. We 

40 now offer for evidence, this contract, as Plaintiff's Exhibit No. 
216. 

MR. O'DONNELL: Objected to as irrelevant and illegal 
and not the proper way of producing and proving the alleged 
contract, and in no way binding on the defendants. 

MR. HACKETT: I join in that objection. 
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• Angelo Paino for plaintiff recalled (direct examination). 

THE COMMISSIONER : Tlie objection will be noted, 
and I grant objection to defendants' counsel. 

(The said contract was thereupon received in evidence 
and marked Plaintiff's Exhibit C-216, of this date). 

BY MR. GOUDRAULT: 
10 Q.—You recognize your signature in that contract, Mr. 

Paino? A.—Yes, sir. 
Q.—That is it there (.indicating)? A.—Yes, sir. 
Q.—Now, do you recollect the size of the pipe that was 

being used for that particular job? A.—Eight-foot. But the most 
of that job was all monolithic concrete sewer. 

Q.—That Avould be monolithic? A.—Monolithic. 
Q.—But there was a contract that called for precast pipe? 

A.—A very small portion. 
Q.—I see. The size you say was eight feet? A.—8 feet. 
Q.—Do you remember the price which you paid? 
MR. O'DONNELL: Objected to as not being the best 

evidence of any such payment. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

given, and grant exceptions to defendants' counsel. 
A.—My best recollection, I don't know, between $35 and 

30 $40. I forget it. 
Q.—Well, now, that was in 1920? A.—Yes, sir. 
Q.—Do you remember the third next best job that you 

did in Queens County? Do you remember the 76th Street job? 
A.—76th Street? 

Q.—Yes. A.—Yes. 
Q.— (Continuing) Being made by your company? A.— 

Yes. 
Q.—There was one or two contracts? A.—Two. 
Q.—Will you look at contract No. 58232, awarded to An-

4 0 gelo Paino by the City of New York on August 22, 1921, for the 
construction of sewers in 76th Street, and state if that is the 
contract you are referring to? A.—Yes, sir. 

Q.—And that is your signature appearing on this con-
tract (indicating)? A.—Yes, sir. 
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MR. O'DONNELL: Objected to as irrelevant and ille-
gal, and not the proper way of producing and proving the alleged 
contract, and in no way binding on the defendants. 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, 

and I grant objections to defendants' counsel. 
Q.—That is your signature? A.—Yes, sir. 
MR. GOUDRAULT: We now offer for evidence this con-

tract, as Plaintiff's Exhibit C-217. 
(The said contract was thereupon received in evidence 

and marked Plaintiff's Exhibit C-217, of this date). 
BY MR. GOUDRAULT: 
Q.—Will 3rou now look at this contract bearing No. 58,251, 

awarded to Angelo Paino, by the Cit3* of New York, on August 
18th. 1921, also for the construction on 76th Street. 

MR. O'DONNELL: Same objection. 
MR. HACKETT: I join in the objection. 
THE COMMISSIONER: The objections will be noted, 

and 1 grant exceptions to defendants' counsel. 
Q.— (Continuing) And state if that is the contract execu-

ted by your company? A.—Yes. 
Q.—And do you recognize your signature? A.—Yes. 
MR. GOUDRAULT: We now offer for evidence, this con-

tract, as Plaintiff's Exhibit 218. 
(The said contract was thereupon received in evidence and 

marked Plaintiff's Exhibit C-218 of this date). 
Q.—Do you remember making any arrangements with 

Phillips for the pipe that was to be used on those contracts? A. 
Oil these last two contracts? 

Q.—Yes. A.—I don't think there was any pipe. I don't 
recollect there was an3' pipe. If you will let me see the contract, 
I will see if there was any-pipe on that contract. 

(Witness examines contract). 



—109S— 

Angelo Paino for plaintiff recalled (direct examination). 

Q.—There was pipe? A.—Yes. 
Q.—Do you remember asking Phillips for quotations? A. 

Yes. 
MR. O'DONNELL: We object to any evidence as to con-

versations between the witness and the deceased Phillips. 
1Q MR. HACKETT: I join in that objection. 

THE COMMISSIONER: The objections will be noted, 
and I grant exceptions to defendants' counsel. 

Q.—Before or after you got the contracts? A.—Always 
before. 

Q.—Do you remember how much you paid for the pipe, 
approximately? A.—No, sir. 

Q.—They were small jobs, weren't they? A.—Yes, sir. 
Q.—The sizes might help you recollect? A.—2 foot 3, and 

20 2 foot. 
Q.—That's right. Then, do you remember the prices you 

paid? A.—No. 
Q.—Now, do you remember another job, quite close to that 

same date? That was in 1921. Did you ever hear of the Weiss 
Avenue job? A.—Yes. 

Q.—Did you do that contract? A.—Yes, sir. 
Q.—Will you look at Contract No. 65,431, awarded to An-

gelo Paino on the 18th of April, 1923, and state if that is the 
contract you are referring to for the construction of a sewer on 
Weiss Avenue? A.—Yes, sir. 

MR. O'DONNELL: Objected to as irrelevant and illegal 
and not the proper way of producing and proving the alleged 
contract, and in no way binding on the defendants. 

MR. HACKETT: I join in that objection. 
T H E C O M M I S S I O N E R : The objections Avill be noted, 

and I grant exceptions to defendant's counsel. 

40 Q.—And it is your signature therein appearing? (Indica-
ting). A.—Yes, sir. 

MR. GOUDRAULT: We noAV offer for evidence, as Plain-
tiff's Exhibit C-219, this contract. 

(The said contract Avas thereupon received in evidence 
and marked Plaintiff's Exhibit C-219, of this date). 
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Q.—The date of that contract is 1923, April, 1923. Do you 
recollect getting any jobs from the City in the fall of 1921, which 
is the date of the last contract, the 76th Street contract, and this 
Weiss Avenue contract? A.—I don't remember sure, but I had 
a lot of work. 

Q.—But I mean in sewers. A.—Sewers and water, and 
so forth. 

Q.—Are you positive about that? A.—Yes, sir. 
Q.—Between 1921 and 1923? A.—Yes, sir. I got the biggest 

contract of my life between 1921 and 1923. Of course, a water 
job. 

Q.—But no sewers? A.—Small sewers. 
Q.—But no regular contract for sewers? A.—Yes. 
Q.—Do you remember the year? A.—1922, in the Borough 

of Brooklyn. 
Q.—But I am speaking of the County of Queens. A.— 

20 None. 
Q.—None? A.—No, I don't think so. 
Q.—Did you see Phillips as regards pipe for the Weiss 

Avenue contract, the pipe to be used in it? A.—Yes, sir. 
Q.—Did you see him before you quoted? A.—I don't re-

collect now; I don't remember. 
Q.—And you put in your bid, didn't you? A.—Oh, yes. 
Q.—You were the lowest bidder? A.—Yes, sir. 
Q.—Did you get a quotation from Phillips on that pipe 

for the Weiss Avenue? A.—I don't remember. 
30 Q.—Do you know that the pipe that you used for Weiss 

Avenue came from Phillips? A.—Yes, sir. 
Q.—Are you positive of that? A.—Yes, sir. 
Q.—Did you ever build any pipe yourself in Queens Coun-

ty? A.—Yes, sir. 
Q.—What kind of pipe? A.—Precast pipe. 
Q.—Had it any special name besides that? Standard pre-

cast pipe? A.—Federal. 
Q.—Federal. Do you remember on what occasion you 

started to build the Federal pipe? A.—What do you mean? 
Q.—Well, you say that in the Weiss Avenue you secured 

your pipe from Phillips? 
MR. HACKETT: He wants you to say that Phillips 

charged you too much, so you made some yourself. 
MR. GOUDRAULT: It is the very contrary. If you did 

not interrupt, Mr. Paino would answer. 
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THE AVITNESS: I don't know what you mean. 
Q.—Well, I will put the question quite clearly. A.—I 

don't want to answer something I don't understand. 
Q.—I see. At a certain time you built your OAvn pipe, is 

that right? A.—Yes, sir. 
Q.—Do you remember for AArhat contract? A.—Oh, many 

10 contracts, Queens Borough. 
Q.—But the first one, do you remember? A.—I couldn't 

tell you the first one. 
Q.—Could it be for the AVeiss Avenue? A.—May be it 

Avas. I am not quite sure. May be it was for that. 
Q.—HOAV did you come to build your O A A T I pipe? 
MR. O'DONNELL: Objected to as being irrelevant. 
AIR. HACKETT: I join in that objection. 

20 T H E C O M M I S S I O N N E R : I Avill alloAv the answer to 
be given, and I grant exceptions to defendants' counsel. 

A . — M y company did. I don't knoAV. I am not the only man 
Avho OAvned the concern. 

Q.—I understand that. Try to recollect. Did you, as con-
tractor, or as a member of the firm of Angelo Paino & Company, 

. or Paino Brothers, at a certain time build your O A V U pipe? A.— 
Yes, sir. 

Q.—And you are not positive, but it may be it A\ras for 
30 this AVeiss Avenue contract? A.—Yes. For that AVeiss Avenue 

contract, also on a lot of contracts after that. 
Q.—Then if it was for the Weiss Avenue contract, you did 

not get your precast pipe, then, from Phillips? A.—I got it from 
Phillips. 

Q.—The price or the quotation? A . — I got the pipe from 
Phillips, but I started building the pipe myself, and the best of 
my recollection, AA'hen I started to build pipe, I got the pipe from 
Phillips practically for nothing on that contract. I don't knoAV 
Avhat the old price Avas. 

40 
AIR. O'DONNELL: AVe object to any verbal evidence as 

to price, as not being the best eA'idence. 
AIR. HACKETT: I join in that objection. 
THE COAIAIISSIONER: I Avill allow the answer to stand, 

and grant exceptions to defendants' counsel. 
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• Angelo Paino for plaintiff recalled (direct examination). 

BY ME. GOUDRAULT: 
Q.—Was it Standard Federal Concrete Pipe that you built? 

A.—Yes, sir. 
Q.—How much did you build? A.—Not much at that time. 
Q.—Did you build any for the Weiss Avenue contract? 

A.—I built some, but there was none incorporated on the job. 
MR. O'DONNELL: Objected to as being irrelevant. 
MR. HACKETT: I join in the objection. 
THE COMMISSIONER: The objections will be noted, 

and I grant exceptions to defendants' counsel. 
BY MR. GOUDRAULT: 
Q.—Why? A.—Because I got the pipe from Phillips 

cheaper than I could manufacture. That is the answer. 
Q.—You got a price from Phillips? A.—Cheaper than I 

could have manufactured myself. 
Q.—I see. So you got the pipe from Phillips? A.—Yes, sir. 
Q.—Before you got that price'which was cheaper than you 

could manufacture it yourself, did you have any other quotations 
or prices from Phillips for the job? A.—I think so. I don't re-
member sure, now. I think I might have. 

Q.—Was that price, that quotation for that job, that first 
quotation, higher than the second quotation? 

MR. O'DONNELL: Objected to as not the best evidence. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

made, and grant exceptions to defendants' counsel. A.—I don't 
remember. May be it was. 

Q.—You mean higher? A.—Yes. 
Q.—And then jrou started to build your own pipe? A.— 

Yes. 
Q.—And then what happened after that? A.—Then I got 

it from Phillips, because I couldn't build the pipe for the price 
it was quoted to me. 

Q.—Was the pipe that you built but did not use on the 
Weiss Avenue job, was it alongside the ditch; was it built along-
side the ditch? A.—No. A little further. 



—1102— 

Angelo Paino for plaintiff recalled (direct examination). 

Q.—But it was alongside tlie ditch; it was not in the ditch? 
A.—No. Within a quarter of a mile or so. 

Q.—I understood you to say that 3*011 had two quotations 
from Phillips for pipe for Weiss Avenue. A.—I may have, I 
don't know. 

Q.—Now, will 3*ou look at this letter or contract dated 
August 9th, 1923, apparently signed by John M. Phillips and 
3rourself, and state if 3*ou ever saw this before? A.—Yes, sir. 

Q.—That is 3*0111* signature? A.—Yes, sir. 
Q.—Is that John M. Phillips' signature? A.—Yes, sir. 
MR. O'DONNELL: Objected to as not being the best evid-

ence of Mr. Phillips' signature. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, 

and I grant exceptions to defendants' counsel. 
MR. GOUDRAULT: We now offer for evidence, as Plain-

tiff's Exhibit C-220, this contract between Angelo Paino and John 
M. Phillips, dated August 9th, 1923, for precast pipe to be used 
on the Weiss Avenue contract. 

THE WITNESS : And that is why I got it, because I could 
not build for that price. 

Q.—You considered this was a cheap price? A.—Yes, sir. 
3d (The contract referred to was thereupon received in evid-

ence and marked Plaintiff's Exhibit C-220 of this date). 
Q.—Now, coming back to the other quotations that 3'ou had 

from Phillips before, for the Weiss Avenue job,— A.—Higher 
than that. 

Q.—Much higher? A.—I don't know much higher, I don't 
know how much higher. 

Q.—What is that? A.—Much higher, but I don't know 
how much higher. 

40 Q.—Much higher, but you don't know how much higher? 
A—Yes. 

Q.—Now, there were some other contracts that 3*ou made 
around that same time, 1923. That is dated 1923. A.—Yes. 

Q.—Do 3*ou remember the Jamaica Avenue contract? A.— 
Yes. 

Q.—The Metropolitan Avenue contract? A.—Yes, sir. 
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Angelo Paino for plain-tiff recalled (direct examination). 

Q.—And the Hollis Drain? A.—Yes, sir. 
Q.—Those three contracts were direct to Angelo Paino 

from the City? A.—Yes. 
Q.—Will you now look at this contract bearing No. 65411, 

dated April 18th, 1923, awarded on that date to Angelo Paino, 
for the construction of a sewer on Metropolitan Avenue, and state 
if that is the contract you are referring to? A.—Yes, sir. 

10 J 

MR. O'DONNELL: Objected to as irrelevant and illegal, 
and not the proper way of producing and proving the alleged 
contracts, and in no way binding on the defendants. 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
Q.—And it is your signature which appears here in this 

20 contract (indicating). Right here,'that is .your signature? A.— 
Yes, sir. 

Q.—And you did build that sewer? A.—Yes, sir. 
MR. GOUDRAULT: We now offer for evidence, this con-

tract, as Plaintiff's Exhibit C-221. 
(The said contract was received in evidence and marked 

Plaintiff's Exhibit C-221, of this date). 
Q.—Will you now look at this contract, No. 85,621, which 

bears the same date as the previous contract, April 18, 1923, also 
awarded to Angelo Paino Company, for the construction of a 
sewer in Jamaica Avenue, and state if you also did that work 
for the City of New York? A.—Yes, sir. 

MR. O'DONNELL: Objected to as irrelevant and illegal, 
and not the proper way of producing and proving the alleged 
contract, and in no way binding upon the defendants. 

MR. HACKETT: I join in that objection. 
4 0 THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
Q.—And it is your signature there appearing in this con-

tract? A.—Yes, sir. 
MR. GOUDRAULT: We now offer for evidence, as Plain-

tiff's Exhibit C-222, this contract. 
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• Angelo Paino for plaintiff recalled (direct examination). 

(The said contract was thereupon received in evidence and 
marked Plaintiffs Exhibit C-222, of this date). 

BY MR. GOUDRAULT: 
Q.—And you say that there was a third contract, the Hollis 

Drain contract? A.—This is the Hollis one (indicating). 
10 Q-—Jamaica Avenue or Hollis Drain? A.—Yes. 

Q.—That is the same contract? A.—No. This contract 
(indicating). 

Q.—Did you have a talk with Phillips to get quotations 
for precast pipe to be used in these particular contracts? 

MR. O'DONNELL: We object to any evidence as to con-
versations between the witness and Phillips. 

MR. HACKETT: I join in the objection. 
2 0 THE COMMISSIONER: I will allow the answers to be 

made, and I grant exceptions to defendants' counsel. A.—That 
is in the same time as Weiss Avenue contract, that is the contract, 
all three together. 

Q.—I see. Did you have quotations from Phillips for the 
three? A.—I don't remember. That is the same time, the Weiss 
Avenue contract. Them three contracts was together, same day, 
and same letting, and same time. 

Q..—Did you use precast pipe in the three of them? A.— 
30 ^ e s > 

Q.—Phillips' pipe? A.—Yes, sir. 
Q.—Then you must have had quotations. Would that 

quotation there apply to the three contracts? A.—Yes, sir. 
There was three contracts at the same time. 

Q.—I see. So he gave you that price for these three jobs? 
A.—Yes, sir. 

Q.—Jamaica Avenue, Metropolitan Avenue and Weiss 
Avenue jobs. A.—That's right. 

Q.—The quotation applied to the three jobs? A.—That's 
40 right. 

Q.—Now, do you then remember the gross amount of con-
tracts that you had, Mr. Paino, for the Borough of Queens from 
that date of these contracts, from 1923, after April, 1923, until 
1928? I say, the gross amount. A.—The gross amount, three 
million seven hundred thousand to three million eight hundred 
thousand. That's roughly. 
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MR. COOK: You mean the gross number, not the amount. 
Q.—The full amount paid by the City for the contracts? 

A.—Yes, about. 
Q.—Would that include the monolithic ? A.—That includes 

the monolithic. 
Q.—Now, could 3rou tell us as approximately as possible, 

10 leaving out the monolithic contract, what would be the total 
amount of 'the contract that .you secured from the Borough of 
Queens, from 1923 to 1928? 

MR. O'DONNELL: We object to any verbal evidence as 
to this, as not being the best evidence. 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

made, and grant exceptions to defendants' counsel. 
20 

BY MR. GOUDRAULT: 
Q.—As approximately as possible. A.—I don't know what 

you mean. 
Q.—Deduct from the three million and some hundred thou-

sand dollars. A.—Why don't .you put the question how much I 
paid to Phillips for pipe, and I'll tell .you right away. 

Q . — W e will come to that later on. A . — I don't know. 
Maybe tAvo million, or may be tAvo million and a half. I don't 

3Q knoAV. My ansAver could not be an intelligent answer. 
Q.—That is Avhy I am asking you to giAre it as approxim-

ately as possible. A .—Maybe tAvo million and a half. 
Q.—For sanitary seAvers? A.—Maybe tAvo million and a 

half, maybe three; I don't know. If you ask me the question hoAv 
much pipe I paid for betAveen 1923 and 1927,1 will gi\'e it to you. 

Q.—You mean hoAv much monev vou paid to Phillips? A.— 
Yes. 

Q . — H O A V much? A.—About $900,000. 
0 MR. O'DONNELL: We object to any verbal evidence 

of payment, as not being the best evidence. 
MR. HACKETT: I join in that objection. 
THE COA1AIISSIONER: The objections will be noted, 

and I grant exceptions to defendants' counsel. 
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BY AIR. GOUDRAULT: 
Q.—Now, those sanitary sewers, would you remember the 

number of them from 1923 — of the small jobs — until 1928? 
A.—Remember what? 

Q.—The number of sanitary sewers, B. type? A.—B type. 
I remember some— 

10 Q-—As close as possible. A.—Farmers Boulevard, 150th 
Street, 124th Street, Sutphin Boulevard, Tuckerton Street. 

Q.—That's five. A.—And I don't know whether the Hays 
Avenue was before 1923. Hays Avenue, and I think Broadway. 

Q.—That is after 1923. A,—Broadway makes seven. Alay-
be some more. 

Q.—Those are all sanitary? A.—Yes, sir, all sanitary. 
Q.—Now, in all these contracts, what kind of precast pipe 

did vou use? I mean, where did you get it from? A.—From 
John AI. Phillips. 

20 Q.—From anybody else? A.—No, sir. John AI. Phillips. 
Q.—Did you build any precast pipe? A.—Not on those 

particular .jobs. After that, yes. 
Q.—You started your building at the AVeiss Avenue job, is 

that it? A.—And then continued again. 
Q.—When? A.—Oh, in 1927, I think, or 1928. 
Q.—Phillips was out of Queens? A.—Alaybe. I don't 

know. Alaybe he is living yet, I don't know. I heard the rumors. 
Q.—Now, did you have any tests made of your pipe? A.— 

AVliat do you mean? 
3 0 Q.—Of the Federal Pipe that vou built? A.—Yes, sure. 

Q.—You did? A.—Yes. 
Q.—One or two? A.—Oh, many. Alore than one or two. 
Q.—Do you remember where the test was made — do you 

remember the first test? A.—1 don't know. I think so, yes. 1 
think so, was making in mv yard, I think, the first test. 

AIR. O'DONNELL: You did not make the test? 
THE WITNESS: No. 

4 0 AIR. O'DONNELL: Then we object -to any verbal evidence 
by this witness, as being not the best evidence. 

AIR. HAOKETT: I join in that objection. 
THE COA1AIISSIONER: The objections will be noted, 

and I grant exceptions to defendants' counsel. 
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Angelo Paino for plaintiff recalled (direct examination). 

BY ME. GOUDRAULT: 
Q.—Did you have the test made? A.—Yes, sir. 
Q.—ihe first one, you don't remember 011 what job it was? 

A.—No. 
Q.—Who made it? A.—Well, Ave had an official from the 

Borough of Queens. 
10 Q —Do you know Dr. Butterfield? A.—Yes, sir. 

Q.—Did he have anything to do Avith the tests? A .—No, 
sir. 

Q.—Was any test made on the Weiss AArenue job? A.— 
No, sir. 

Q.—I mean to say on Weiss Avenue, AAhere you built? A.— 
No. 

Q.—You told us a minute ago that you first built that 
Standard Federal concrete pipe, precast pipe, for the Weiss 
Avenue job, but that it Avas not put in that particular job, it Avas 

20 built alongside there. Is that right? A.—Yes. 
Q.—Would that be the spot AArliere one test AAras made? 

A.—They only just started building the pipe, they only built may-
be 50 feet, and Avhen I started building pipe, this gentleman come 
to me and lie offered me that I O A V price. 

MR. O'DONNELL: Same objection as to any conversation 
betAveen this Avitness and Phillips. 

MR. HACKETT: I join in that objection. 
3 0 THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
BY MR. GOUDRAULT: 
Q.—NOAAt, Ave will come back to the tests. Tests Avere made? 

A.—No, sir, not at that time. 
Q.—When AArere they made, do vou knoAV? A.—After that. 

In 1927. 
Q.—No tests Avere ever made before that? A.—No, sir. 

40 Q-—Do you know a man by the name of Leidy? A.—Leidy, 
yes. 

Q.—Murphy ,or Murtha? A.—Murtha, I think. 
Q.—And Ryan? A.—Yes, sir. 
Q.—Who is Ryan? A.—Rvau is the ex-president of the 

Borough of Queens. 
Q.—Well, 1 1 0 A V , AATho Avas the Borough President then? A.— 

Maurice E. Connolly. 
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Angelo Paino for plaintiff recalled (direct examination). 

Q.—Now, do 3*011 rem ember the first test, — what was the 
result of the first test? A.—No test was made at that time. 

Q.—I know, I don't speak of that time. But 3*011 said tests 
were made. A.—In 1927. 

Q.—None before? A.—None lief ore. 
Q-—Do you remember taking the gentlemen Leidy, Murtha 

and Ryan, to luncheon one day? A.—Not only one day; many 
10 times. 

Q.—Who were tlmv, those fellows? A.—Those fellows, 
one was the Borough President, one was the Secretary to the 
Borough President, and I don't know Murtha exactly; I don't 
know his capacit3*. 

Q.—And R3*an was your bondsman, was he? A.—Yes, sir. 
Q.—I see. You said 3'ou took them man3* 'times to lunch, 

but do 3*011 remember one special luncheon? A.—Yes, sir. 
Q.—What is the special luncheon 3*011 remember? A.— 

9 n The3* were invited to come down there after I made that 50 feec 
of pipe, and see if they could get through 1113* test. 

Q.—You remember that particular 'time? A.—Yes, sir. 
Q.—You don't remember the spot where that test was 

made? A.—No test.was made. 
Q.—No test was made? A.—No, sir. 
Q.—Well, in what consisted a test when a test was made? 

A.—The test consisted of bringing pipe to the laboratory, which 
had a machine to determine the strength of the pipe, and the pipe 
should be sent to the laboratory for test. 

3 0 MR. COOK: Is this Phillips'pipe? 
THE WITNESS: No. He is talking about my pipe now, 

when I built the Weiss Avenue contract. 
MR. COOK: Well, we are not interested in that, Mr. Com-

missioner. 
THE COMMISSIONER: I will allow you an exception. 
BY MR. GOUDRAULT: 

40 
Q.—So once the test was made, did 3*011 have a report? 

MR. O'DONNELL: He didn't have any test made, he said. 

A.—Did not. 
MR. COOK: Mr. Goudrault, he says it was not Phillips' 

pipe at all. 
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Angelo Paino for plaintiff recalled (direct examination). 

MR. GOUDRAULT: Tests were made of his own Federal 
pipe. 

MR. COOK: We are not interested in his Federal pipe. 
THE WITNESS: No test was made on the Weiss Avenue. 

I had a man come and look at the pipe. 
Q.—What is his name? A.—You just mentioned those 

three names. 
Q.—Dr. Butterfield? A.—Dr. Butterfield and Ryan, they 

had nothing to do with the test. 
Q.—Did Dr. Butterfield have anything to do with the test? 

A.—Nothing to do with the test. 
Q.—I see. And that was on the Weiss Avenue job? A.— 

On the Weiss Avenue job. 
Q.—Who made the test, then? 

20 MR. O'DONNELL: There was no test made. 

A.—There was no test made. The time I made the test on 
my part was in 1927 or the early part of 1928, in that time. 

Q.—Did they inspect that pipe of yours on Weiss Avenue, 
these gentlemen with whom you had lunch? A.—They come out 
and see the pipe. 

Q.—They came out to see the pipe? A.—Yes, sir. 
MR. COOK: After lunch? 
Q.—Before lunch, wasn't it? A.—I think so. 
Q.—When you got those quotations from Phillips to apply 

to those three jobs, did you have any tests made upon that date? 
I will give you the date in a minute. A.—It is for what? 

Q.—For the Federal pipe. A.—I said no. The Federal 
concrete pipe was tested in 1927 for the Borough of Queens. 

Q.—I know, but I mean to say you said a minute ago that 
the pipe was seen by Dr. Butterfield? A.—Yes. 

Q.—Who was Dr. Butterfield? A.—He was somebody in 
the Borough of Queens. 

Q.—Did he belong to the office of the President? A.—Yes. 
Q.—Or to the laboratory? A.—Laboratory, yes, sir. 
Q.—So they inspected the pipe there, anyway, on Weiss 

Avenue? A.—They seen the pipe, anyway. I dont know whether 
they inspected it. 

Q.—Did you ever hear from those gentlemen after that 
inspection? A.—No, sir. 

30 

40 

I 
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Angelo Paino for plaintiff recalled (direct examination). 

Q.—Now, you had another test made by some professor of 
a university? A.—Yes, sir. 

Q.—Columbia University? A.—Yes, sir. 
Q.—You got those quotations from Phillips on August 9, 

1923? A.—Yes. 
Q.—Weiss Avenue and Jamaica Avenue and Metropolitan 

Avenue? A.—That's right. 
Q.—Do you remember if the inspection on Weiss Avenue 

took place around that time? A.—There was no inspection made, 
only them fellows come and see the pipe. They got no authority, 
no right, who I take on the job to see the pipe that passed in-
spection. They got no rights. 

Q.—They Avere there for inspection? A.—They invited me 
to shoAv my pipe Avhere I was building it. 

Q.—And you shoAved the pipe? A .—That ' s all. 
Q.—Would it be before you got this quotation, or after? 

2Q A.—Oh, I don't knoAV. It must be before that quotation. 
MR. O'DONNELL: Do you remember? 
THE WITNESS: No, I don't remember. 
MR. O'DONNELL: All right. 
MR. G O U D R A U L T : You can cross-examine this witness 

later. He is my AA'itness noAV and I object, and I ask that that 
question and ansAA-er be stricken out. You are interrupting me 
now. 

30 
T H E C O M M I S S I O N E R : I will allow it to stand, but I 

Avill ask you U O A V please not to have the Avitness interrupted, ex-
cept when a preliminary question is asked, during Mr. Goudrault's 
direct examination, or any of the other counsel's direct examina-
tion. 

BY MR. GOUDRAULT: 
Q.—But you remember stating that it must have been be-

4 n fore that quotation? A . — I don't knoAV, I say it must have been. 
I don't knoAV. Of course, I can't remember things taking place 
before and after, and things like that. 

Q.—NOAV, did you get another contract for the Queens 
County, Borough of Queens, shortly after that? A.—Short after 
that? 

Q.—Yes, a feAv months after. A.—I don't remember. 
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• Angelo Paino for plaintiff recalled (direct examination). 

Q.—Do you remember a job done by you 011 Broadway? 
A.—That was two years after, or a year after. No months. 

Q.—Well, Ave Avill give .you the date in a minute. N O A V , AArill 
you look at this contract, AA'hich Avas filed .yesterday, as Plain-
tiff's Exhibit No. 204, for the construction of a seAver 011 Broad-
way, and aAvarded to you, Angelo Paino, and 3*011 see that the 
date there is November 3, 1924? A.—Yes. 

Q.—NOAV , this Weiss Avenue contract was in the spring of 
1923, it Avas awarded on the 18th of April, 1923, so Avas the Metro-
politan and the Hollis and Jamaica Avenue. And then no other 
contracts Avere awarded to .you except this in 1924, the Broad-
Avav? A.—No, sir. There Avas other contracts before that. 

Q.—Before that? A.—Yes. 
Q.—Could you tell us AA'hat? 

ME. H A C K E T T : Just a minute. I think if Mr. Goudrault 
Avill turn to the list of exhibits Avhich AAras prepared, he Avill find 

20 a complete statement of all contracts aAvarded, and that will pos-
sihh* save time. 

ME. O'DONNELL: Exhibit C-l. 
MR. HACKETT: And it will obviate the necessity t.f 

further testing the memory of Mr. Paino. 
THE COMMISSIONER: It is a large photostat. 
MR. HACKETT: The first one. 

3 0 THE COMMISSIONER: It is a composite exhibit. 
(Witness examines Exhibit C-l). 
BY MR. GOUDRAULT: 
Q.—Mr. Paino, by looking at Exhibit C-l, which is a tabula-

tion of all contracts awarded in the Borough of Queens from a 
certain date to a certain date, A\411 .you state AA'hat is the next 
contract 3*ou did get after the ones Ave referred to, Avhich AA'ere 

40 for the Weiss Avenue, Metropolitan AA-enue and Jamaica AA*e-
nue? Which is the next contract that 3*011 did secure? A.—Polk 
Avenue. 

Q.—And that was contract signed November 10, 1924, is 
that right? A.—I think so. 

Q.—It does appear. That is the one. And then the next, 
one Avould be the Broadwa3T contract. A.—Yes, sir. 
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Angelo Paino for j)laintiff recalled (direct examination). 

Q.—Which was awarded 011 November 3, 1924. The Polk 
Avenue contract Avas awarded to you, — let me get 'this right, Mr. 
Paino. The Jamaica Avenue, Metropolitan AA'enue and Weiss 
Avenue were aAvarded to you April 18th, 1923. A.—I think so. 

Q.—And the next contract that you secured from the Bor-
ough of Queens, or that you built in Queens, Avas, according to 
this C-l, Polk Avenue. A.—Yes. 

Q.—And the date that the contract Avas signed— A.—1924. 
Q.—November 10, 1924? A.—Yes. 
Q.—But bids Avere opened on September 10, 1924, is that 

right? A.—Yes, sir. 
Q.—And then you proceeded and you secured the Broad-

Avay contract? A.—Yes. 
Q.—There are no other contracts that you got betAAreen 

those tAvo? A .—No . 
Q.—BetAveen the Metropolitan Avenue and the Polk Ave-

„ n n ue? A.—No. 
Q.—And I understand that in the Polk Avenue contract, 

the Broadivay contract, and the other five contracts that you 
mentioned, you only used Phillips' precast pipe in those seven 
contracts, is that right? A.—Yes. 

Q.—NOAV, Avill you look at this contract, apparently signed 
by John M. Phillips and yourself, and state if that is your 
signature therein appearing? A.—Yes, sir. 

Q.—That of Mr. Phillips also? A.—Yes, sir. 
ME. O'DONNELL: Objected to as being not the best evid-

ence of Mr. Phillips' signature. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
Q.—This is a contract for pipe 'to be used in the construc-

tion of a sewer on BroadAvay? A.—Yes, sir. 
Q.—That is the BroadAvay contract that Ave have been 

4Q speaking of? A.—Yes, sir. 

MR. GOUDRAULT: We noAV offer for evidence, as Plain-
tiff's Exhibit C-223, this contract. 

(The said contract A A H S thereupon received in evidence and 
marked Plaintiff's Exhibit C-223, of this date.) 
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Angelo Paino for plaintiff recalled (direct examination). 

BY AIR. GOUDRAULT: 
Q.—Did you buy your pipe from Phillips for that job? 

A.—Yes, sir. 
AIR. O'DONNELL: Objected to as not the best evidence 

of payments to or purchases from Phillips. 
1 0 AIR. HACKETT: I join in that objection. 

THE COAIA1ISSIONER: The objections will be noted, 
and I grant exceptions to defendants' counsel. 

Q.—Did you pay him for it? A.—Yes, sir. 
Q.—Did you use all that pipe? A.—Yes, sure. About a 

few feet one way or the other. 
Q.—I notice here on Exhibit C-220, which is the contract 

between you and Phillips for the pipe to be used in the AVeiss 
20 Avenue, Jamaica Avenue and Aletropolitan Avenue contract, that 

he charges you for the 36-inch pipe, $4.25, is that right? A.—Yes, 
sir. 

Q.—Now, I notice in Exhibit C-223, the contract for the 
Broadway job, that he charges $10 per lineal foot? A.—That is 
why I could not use my pipe. That was cheaper than I could 
make it for. 

Q.—Was the price on Exhibit C-223 cheap? 
AIR. O'DONNELL: That is a conclusion, and we object to 

30 it. The documents speak for themselves, and can not be added to. 
AIR. HACKETT: I join in that exception. 
AIR. GOUDRAULT: Question withdrawn. 
Q.—Do you recollect, Air. Paino, at any time from the 

Broadway contract on, and those seven contracts that you spoke 
of, if you ever paid these prices that 3Tou paid for the AVeiss 
Avenue, Jamaica Avenue and Aletropolitan Avenue jobs? A.— 
Never. 

4 0 AIR. O'DONNELL: Objected to as irrelevant and illegal, 
and not the best evidence of any such payment. 

AIR. HACKETT: I join in that objection. 
THE COA1AIISSIONER: The objections will be noted, 

and I grant exceptions to defendants' counsel. 
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Angelo Paino for plaintiff recalled (direct examination). 

BY MR. GOUDRAULT: 
Q.—When you entered into this contract, Exhibit C-223, 

for the Broadway job, Mr. Paino, Phillips quoted you those prices, 
and you accepted them? A.—Yes, sir. 

MR. O'DONNELL: We object to any conversation between 
jq Phillips and the witness. 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER : The objections will be notel, and 

I grant exception to defendants' counsel. 
Q.—Did you ask prices from anybody else for that par-

ticular job? A.—I don't remember. 
Q.—Did you speak to Phillips about the prices that he had 

charged you for -the Weiss Avenue, Jamaica Avenue and Metro-
20 politan Avenue jobs, when he quoted you these prices? A.—No. 

MR. O'DONNELL: Same objection. 
MR. HACKETT: I join in the objection. 
THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
Q.—You did not? A.—No. 
Q.—You were satisfied to pay these prices? A.—Yes. 

„. Q.—Do you remember making the job in 150th Street? 
d U A.—Yes. 

Q.—Whom did you secure the pipe from? A.—John M. 
Phillips. 

Q.—Will you now look at this paper, and tell us what it 
is? A.—I think that is a contract. 

Q.—You recognize your signature? A.—Yes, sir. 
Q.—Paino Brothers, per yourself? A.—Yes, sir. 
Q.—That 150th Street contract Avas awarded to your com-

pany, Paino Brothers? A.—Yes, sir. 
40 Q.—And you were a partner? A.—Yes, sir. 

MR. GOUDRAULT: We noAV offer for evidence, this con-
tract between Paino Brothers and John M. Phillips, for pipe to 
be used in 150th Street job, dated February 26, 1925, as Plain-
tiff's Exhibit C-224. 

MR. O'DONNELL: Objected to as not the best evidence 
of any purchases or payments. 
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Angelo Paino for plaintiff recalled (direct examination). 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, 

and I grant exceptions to Defendants' Counsel. 
(The said contract was thereupon received in evidence and 

marked Plaintiff's Exhibit C-224, of this date). 
Q.—That pipe was bought and used by yourself, from Phil-

lips? A.—Yes. 
Q.—That pipe was used by .your company in constructing 

that sewer? A.—Yes, sir. 
Q.—Did you get quotations from anybody else? 
MR. O'DONNELL: Objected to as irrelevant. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

made and grant exceptions to defendants' counsel. 
A.—I don't remember. 
Q.—Do you remember how many feet of pipe was used in 

the 150th Street job? A.—No. 
Q.—Round figures? A.—Seven or eight thousand feet, 

jline thousand, eight thousand. You got them right there. I 
think it is six or seven thousand. 

Q.—Six thousand three hundred and twenty. Did 3*011 have 
your quotation from Phillips before 3*011 signed 3'our contract? 
A.—Yes, sir. 

Q.—I see in this Exhibit C-224, that there is a bill attached 
there, isn't there? A.—Yes, sir. 

Q.—And it shows that 3*011 paid for pipe to be used 011 that 
contract, $240,464, is that right? A.—Yes, sir. 

MR. O'DONNELL: Where does it show that? 
(Mr. Goudrault indicates). 
MR. O'DONNELL: Is that signed by anybody? 
MR, GOUDRAULT: You can cross-examine him. 
MR. O'DONNELL: I object to that as not being the best 

evidence of pa3unent. 
MR. HACKETT: I join in that objection. 
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Angelo Paino for plaintiff recalled (direct examination). 

THE COMMISSIONER: The objections will be noted and 
I grant exceptions to defendants' counsel. 

BY MR. GOUDRAULT: 
Q.—I see here that you have on that bill attached, some 

notations of the amount being paid by checks. A.—Yes, sir. 
Q.—Those were checks of your company? A.—Yes, sir. 
Q.—Have you those checks now? A.—No, sir. 
Q.—Where are they? A.—Attorney General. 
Q.—Do you know anything about Farmers Boulevard? 

A.—Yes. 
. Q.—Did you get quotations there? A.—Yes, sir. 

Q.—From Phillips? A.—Yes, sir. 
Q.—And did you have a contract with Phillips for that 

pipe? 
MR. O'DONNELL: We object to any verbal evidence of 

that contract. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: I will allow the answer to be 

made, and grant exceptions to defendants' counsel. 
A.—Yes, sir. 
Q.—Farmers' Boulevard? A.—Yes, sir. 
MR. HACKETT: Exhibit C-206. 
Q.—Did you receive quotations from Phillips for that pipe? 

A.—Yes. 
Q.—Will 3rou look at contract or letter signed by John M. 

Phillips, dated August 1, 1925, and state if that is the quotation 
you had for precast pipe to be used in Farmers Boulevard? 

MR. O'DONNELL: Objected to as not the best evidence 
of Phillips' signature. 

MR. HACKETT: I join in the objection. 
THE COMMISSIONER: I will allow the answer to be 

made, and grant exceptions to defendants' counsel. 
A.—Yes, sir. 
MR. GOUDRAULT: We now offer for evidence, as Plain-

tiff's Exhibit C-225, contract or letter signed by John M. Phil-
lips, dated August 1, 1925. 
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Angelo Paino for plaintiff recalled (direct examination). 

(The said letter was thereupon received in evidence and 
marked Plaintiff's Exhibit C-225, of this date). 

Q.—That is signed by Phillips? A.—Yes, sir. 
AIR. O'DONNELL: Objected to as not the best evidence 

of Phillips' signature. 
AIR. HACKETT: I join in that objection. 
THE COAl AIISSIONER: The objections will be noted, and 

1 grant exceptions to defendants' counsel. 
BY AIR. GOUDRAULT: 
Q.—And not by .yourself? A.—No, sir. 
Q.—I see. It was for a lump sum of $225,000? A.—Yes, 

sir. 
Q.—I understand .you also built the Hayes Avenue sewer, 

which was filed yesterday by you? A.—Yes, sir. 
Q.—And 3Tou also received from Phillips, quotations there ? 

A.—Yes, sir. 
Q.—Will you now look at what purports to be a contract 

between yourself and Air. John AI. Phillips, for pipe to be used 
in the construction of sewer in Ha3Tes Avenue, and state if that 
is your signature and that of Phillips? A.—Yes, sir. 

AIR. O'DONNELL: Same objection. 
30 AIR. HACKETT: I join in the objection. 

THE COAIAIISSIONER: The objections will be noted, and 
1 grant exceptions to defendants' counsel. 

BY AIR. GOUDRAULT: 
Q.—And to that is a bill attached, showing the pa3rments 

for tjie precast pipe used in Ha3res Avenue, and state if you also 
know this bill; have you seen it before? 

. ( ) AIR. O'DONNELL: Objected to as not the best evidence 
of payment, and not binding on the defendants. 

AIR. HACKETT: I join in the objection. 
THE COAIAIISSIONER: I will allow the answer to be 

made and grant exceptions to defendants' counsel. 
A.—Yes, that is m.3r signature. 
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• Angelo Paino for plaintiff recalled (direct examination). 

MR. GOUDRAULT: We now offer for evidence, this con-
tract as Plaintiff's Exhibit C-226, which appears to be dated 
October 20, 1926, together with the bill, which we offer for evid-
ence as Exhibit C-226-A. 

(The contract referred to was thereupon received in evid-
ence as Plaintiff's Exhibit C-226, and 

The said bill attached thereto, was received in evidence 
and marked Plaintiff's Exhibit C-226-A, of this date). 

Q.—Do you remember this bill ? A.—I never seen any bilk 
The bookkeeper took them. 

ME. O'DONNELL: You never saw any of the bills? 
THE WITNESS: No, sir. I am outside. 
BY MR. GOUDRAULT: 
Q.—Do you know personally if this pipe was paid for to 

Phillips? A.—Yes, sir. 
MR. O'DONNELL: Objected to as not being the best evid-

ence of any such payment. 
MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, 

and I grant exceptions to defendants' counsel. 
Q.—NOAV, do you remember making a job on 124th Street? 

A.—Yes, sir. 
Q.—In the Borough of Queens? A.—Yes, sir. 
Q.—You also got quotations on pipe from Phillips for that 

particular job? A.—Yes, sir. 
MR. O'DONNELL: We object to any verbal evidence of 

quotations for Phillips. 
MR. HASCKETT: I join in that objection. 
T H E C O M M I S S I O N E R : The objections Avill be noted and 

I grant exceptions to defendants' counsel. 

Q.—That contract Avas filed .yesterday. It bears No. 83,769, 
is that right, Mr. Paino? A.—Yes, sir. 

Q.—You did the job there? A.—Yes, sir. 
Q.—You secured your pipe from Phillips? A.—Yes, sir. 
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Angelo Paino for plaintiff recalled (direct examination). 

Q.—Will j'oii look at this paper, which purports to be a 
contract for pipe for that particular job on 124th Street, and. 
state if that is 3*our signature (indicating) ? A.—Yes, sir. 

Q.—Is it also John M. Phillips' signature? (Indicating) 
A.—Yes, sir. 

MR. O'DONNELL: Objected to as not the best evidence 
10 of Phillips' signature. 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
Q.—This is dated April 23,1927? A.—Yes, sir. 
MR. GOUDRAULT: We now offer this in evidence as 

Plaintiff's Exhibit C-227. 
20 

(The said contract was thereupon received in evidence and 
marked Plaintiff's Exhibit C-227, of this date). 

Q.—Was this contract also duty executed b3* Phillips? 
A.—Yes, sir. 

MR. O'DONNELL: We object to an3* verbal evidence of 
that contract. 

MR. HACKETT: I join in that objection. 
3 0 THE COMMISSIONER: The objections will be noted and 

I grant exceptions to defendants' counsel. 
Q.—And did 3*0111* Compaq* and 3'ourself pa3* the $150,000. 

for pipe, to Phillips? A.—Yes, sir . 
Q.—You remember the 150th Street job, do 3*ou? A.—Yes, 

sir. 
Q.—That was awarded to 3*011? A.—Paino Brothers. 
Q.—Paino Brothers? A.—Yes, sir. 
Q.—Of which 3*011 were a partner? A-—Yes, sir. 

40 Q.—Do 3*011 remember if the bids were rejected and then 
re-advertising took place, or do 3*011 not? A.—I don't think so. 

Q—You don't think so? A.—No. 
Q.—Is it possible? A.—No. 
MR. O'DONNELL: Don't try to contradict 3*our own wit-

ness. 
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Angelo Paino for plaintiff recalled (direct examination). 

MR. GOUDRAULT: I am just trying him out for the 
sake of truth. 

BY MR. GOUDRAULT: 
Q.—Did you ever carry a big amount of money in your 

pocket? A.—Sure. 
10 —Treasury bills of the United States? A.—Yes, sir. 

Q.—And bank notes? A.—Yes, sir. 
Q.—As much as $10,000? A.—More than that. 
Q.—You don't remember if there was more than one bid 

for that 150th Avenue job, do you? A.—No. 
Q.—The records would tell, would they? A.—The records 

would tell; but I don't think so. 
Q.—Do you know the summary of proposals? That would 

tell? A.—Oh, yes, that would tell. 
Q.—You have seen some of these before? I am now show-

20 ' n » 3T°U summary of bids. A.—I don't know about that. 
Q.—This Broadway Boulevard sewer was constructed by 

you, Mr. Paino? A—Yes. 
Q.—And the pipe therein used was Phillips' precast pipe? 

A.—Yes. 
MR. O'DONNELL: Objected to as not the best evidence 

of any such purchases. 
MR. HACKETT: I join in the objection. 

30 THE COMMISSIONER: The objections will be noted 
and I grant exceptions to defendants' counsel. 

Q.—Now, were you paid by the City of New York? A.— 
Yes, sir. 

MR, O'DONNELL: Objected to as irrelevant and not 
binding on the defendants. 

MR. HACKETT: I join in that objection. 
40 THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 
Q.—For this Broadway contract, Exhibit C-204, you were 

paid? A.—Yes. 
Q.—Now, did you pay Phillips for the pipe? A.—Yes. 
MR. O'DONNELL: Objected to as not the best evidence 

of any such payment. 
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Angelo Paino for plaintiff recalled (direct examination). 

MR. HACKETT: I join in that objection. 
THE COMMISSIONER: The objections will be noted, and 

I grant exceptions to defendants' counsel. 

Q.—Did you get your cancelled checks? A.—Sure. The 
Attorney General got them. 

10 Q-—Now, Broadway Boulevard sewer was constructed in 
1924? A.—Yes. 

Q.—You have not .your cancelled checks, the originals of 
them you have not? A.—The Attorney General got all the 
originals. 

Q.—You are not sure as to that? A.—Absolutely that. 
Q.—May not -they be lost? A.—No, sir. I got a receipt. 
Q.—Have you got .your receipt? A.—Yes, sir. 
Q.—I see here something like checks to John M. Phillips, 

all payable to John M. Phillips, signed by your good self, Angelo 
20 Paino. The checks amount to nearly a million dollars, for pre-

cast pipe. And you have not got the original cancelled checks 
for these? A.—No. 

Q.—Now, looking at these checks, will you be in a position 
to state if the payment applies to the pipe used in that Broadway 
Boulevard? A.—Yes. 

Q.—You could? A.—Yes. 
MR. HACKETT: I object, Mr. Commissioner, to the 

production of a series of pictures which we are told are photo-
30 static copies of original documents, the existence of which we 

have to take for granted. 
. MR, O'DONNELL: We join in that objection. 

THE COMMISSIONER : I will allow, them in evidence, 
and grant you an exception. And will you please be good enough, 
Mr. Goudrault, to tie them up further. 

MR. O'DONNELL: We object to any verbal evidence with 
respect to the checks. 

40 
MR. HACKETT: Mr. Paino, are .you in a position to say 

which of the alleged pai'ments were made on each job? 
THE WITNESS: No,— 
THE COMMISSIONER: Now, Mr. Paino, don't answer. 

Mr. Goudrault, show him the exhibits, and give the witness a 
chance to answer. 



—1122— 

• Angelo Paino for plaintiff recalled (direct examination). 

THE WITNESS: Commissioner, I said that before, I 
could tell you about $850,000. or $900,000,1 pay for precast. But 
not each job, I can't remember that. Impossible. I stated that 
even before. Of course, if you put me a question, I might answer 
yes, that is why sometimes I want to know what the question 
means. 

10 BY MR. GOUDRAULT: 
Q.—But did I understand you to say, Mr. Paino, that you 

might from these photostatic checks, be in a position to state that 
you did pay Phillips about $150,000, and you could tell them to 
one particular job? A.—I can't. 

Q.—You can't? A.—No, I can't. 
THE COMMISSIONER: Mr. Goudrault, then do you waul 

to offer these for identification? 
20 MR. COOK: Under reserve of our objections. 

THE COMMISSIONER: Yes. 
MR. GOUDRAULT: We do wish to offer for evidence, 

these checks. 
MR. O'DONNELL: Not checks, — photostats. 
THE COMMISSIONER: Photostatic copies. 
MR. GOUDRAULT: Photostatic copies I mean, of checks. 

We will put them in as a whole. 
MR. HACKETT: Put them all in together. 
MR. O'DONNELL : Yes, put them all in together. 
BY MR. GOUDRAULT: 
Q.—Is it all for pipe? A.—Yes. 
MR. GOUDRAULT: We produce this series of 34 nlioto-

40 static copies of checks, as Plaintiff's Exhibit C-228. 
MR. COOK: I object, Mr. Commissioner, to the photo-

static copies of -these 34 checks, first on the ground that it is not 
the best proof of the existence of the checks in question, or of the 
alleged payments of the moneys; and secondly, because the wit-
ness himself has just stated that it is quite impossible for him 
to identify these checks, or to make any statement in regard to 
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them; consequently, I ask that the}' be not received in evidence 
or placed in the record. 

AIR. O'DONNELL: And Ave object to any verbal evidence 
as to the checks. 

AIR. HACKETT: I join in those objections. 
THE COAIAIISSIONER: They Avill be received in evid-

ence and placed in the record, and an exception and reservation 
granted to defendant's counsel. 

(The said 34 photostat copies of checks A\Tere thereupon 
received in evidence and each marked Plaintiff's Exhibit C-228, 
of -this date). 

BY AIR. GOUDRAULT: 
Q.—NOAV , Avill you.look at these exhibits, AA'hich are photo-

static copies of 34 checks, and state Avhether 3rou can therein iden-
tify your signature, Air. Paino? 

AIR. COOK: Air. Paino, before answering, be sure it is 
your signature, and not a photographic copy of it. 

AIR. GOUDRAULT: The question is not if it is your 
signature, but if it is a photostatic copy of j'our signature. 

AIR. O'DONNELL: H O A V does he know? 
AIR. GOUDRAULT: Let him answer. 
THE WITNESS: (Answering) That is my signature, 

photostatic, (indicating). (Witness examines all the photostatic 
copies of checks). Yes, sir, those are mine, my signature, photo-
static copies. 

Q.—NOAV , Air. Paino, you have filed yesterdaj' a series of 
contracts; I mean you have produced yesterday a series of con-
tracts that you executed for the City of New York? A.—Yes. 

Q.—In the Borough of Queens? A.—Yes. 
Q.—Bearing C-204, C-205, C-206, C-207, C-208, C-209 and 

C-210. And you have stated also that .you had execiited the job 
and you were paid by the City for each one of those contracts? 
A.—Yes, sir. 

Q.—All pipe used there Avas precast pipe that .you bought 
from Phillips? A.—Yes, sir. 
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Q.—The quantities that appear there were used by you? 
A.—Yes, sir. 

Q.—And .you paid by checks to Phillips for all the pipe 
that you bought from him, for all these contracts? A.—Yes, sir. 

MR. COOK: What is the answer? You did? 

THE WITNESS: Yes, sir. By what do you mean, by 
check? 

MR. GOUDRAULT: Yes. And .you owe Phillips 110 
money? 

THE WITNESS: No. And I paid cash, too. 

MR. O'DONNELL: Objected to as not being the best evid-
ence of any such contracts or payments. 

MR. HACKETT: I join in the objection. 

THE COMMISSIONER: I will allow you an exception. 

BY MR. GOUDRAULT: 

Q.—Those checks that have been produced as Plaintiff's 
Exhibit C-228, those 34 checks, are exact photostat copies, to the 
best of your knowledge, of the checks that you signed, to Phillips? 
A.—That is my best knowledge, yes. 

Q.—And that was only for pipe? A.—Yes, sir. 
Q-—Precast pipe used in the Borough of Queens? A.—Yes, 

sir. 

MR. GOUDRAULT: I thank you. Now he is .your witness. 

CROSS-EXAMINATION BY MR. HACKETT:, 

Q.—All of this work, Mr. Paino was carried out in the 
Rorougli of Queens? A.—Yes, sir. 

Q.—And the Borough of Queens offered great difficulty 
to a contractor doing excavation, did it not? A.—Yes, sir. 

Q.—It was extremely wet, and the soil was shifty, and a 
contractor had to take great precautions? A.—Yes, sir. 
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Q.—And likewise tlie pipe which was used in the construc-
tion of sewers was submitted to all the strains and stresses of a 
shifting sub-soil, wasn't it? A.—I think they had to use a special 
cement -too, and use more strength on account of the soil and the 
water pressure through the Jamaica system sewer; Ave had to use 
extra force and extra cement. 

Q.—Yes. And in some places the strains and stresses AArere 
greater than in other places? A.—Oh, yes. 

Q.—Which might account for a A'ariance in the price of the 
pipe? A.—Yes, sir. 

Q.—As a matter of fact, Phillips was the only man Avho 
Avas making pipe which could be used in that job at the time? 
A.—Yes, sir. 

Q . — A n d you have been engaged in this particular kind of 
Avork, and are a specialist in it? A.—Yes, sir. 

Q.—Made it your life Airork? A.—That's right, yes, sir. 
2Q Q.—You continued to get jobs after you began to make 

pipe }rourself? A.—Yes, sir. 
Q.—You got several million dollars ivortli of work after 

you Avere manufacturing the pipe for your own use? A . — I 
AA'ouldn't say that. I got some jobs. 

Q.—Some jobs. You ivere not excluded from bidding after 
you made the pipe yourself? A.—No, sir. 

Q.—And you continued until the death of Phillips? A.—-
Yes. 

3 0 MR. HACKETT: That is all. 

(The Avitness Petracca Avas directed by the Commissioner 
to be present at 11:00 o'clock, September 18, 1931). 

BY ME. HACKETT: 

Q.—You told us that in one contract you lost $42,000? A.— 
Yes. 

Q.—That is 150th Avenue? A.—150th Avenue. And an-
40 other contract, Hayes Avenue, I lost money. 

ME. O'DONNELE: You were too I O A V ? 

THE WITNESS: Yes, sir. Hayes Avenue and 150th Ave. 

Q.—You had quarrels Aidth Phillips, and still continued 
to get jobs, didn't you? A.—Yes, plenty of quarrels. 
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Q.—He didn't prevent yon from getting jobs over there? 
A.—No, sir. 

Q.—You got more jobs after you fought with him than you 
did before? A.—Sure. 

MR. HACKETT: That is all, Mr. Commissioner. 

10 THE COMMISSIONER: Mr. Goudrault, do you wish to 
interrogate the witness further? Because otherwise, he will be. 
excused. 

MR. GOUDRAULT: No further questions. 

THE COMMISSIONER: Mr. Angelo Paino, you are ex-
cused. 

20 
(Whereupon, at 4:15 o'clock p. m. an adjournment was 

taken to tomorrow, Wednesday, September 16, 1931, at 11:00 
o'clock a. m.) 

30 

40 
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Depositions of witnesses, sworn and examined on the 16th 
day of September in the year of Our Lord one Thousand and Nine 
Hundred and Thirty-one, at eleven o'clock in the forenoon, in the 
office of DeCoursey Fales, 40 Wall Street, in the County of New 
York, State of New York, United States of America, by virtue of 
the commission issued out of His Majesty's said Superior Court, 
to us DeCoursey Fales, a lawyer, of 40 Wall Street, City and State 
of NeAV York, directed for the examination of Avitnesses in a cause 
therein pending betAveen The People of the State of NeAV York, 
Plaintiff, and Heirs of the late John M. Phillips, et al., Defend-
ants :—I, the commissioner acting under the said commission, and 
also the clerk by me employed in taking, Avriting down, transcrib-
ing and engrossing the said depositions, liai'ing first duly taken 
the oaths annexed to the said commission, according to the tenor 
and effect thereof and as thereby directed heard the folloAving 
depositions: 

20 
DEPOSITION OF THOMAS M. CASSIDY 

(recalled). 

THOMAS M. CASSIDY, having been previously duly 
SAVorn, was recalled as a Avitness on behalf of the plaintiff: 

MR. COOK: Mr. Commissioner, Dr. Cassidy is here in case 
any further questions should be desired to be placed to him. But 

.my friend, Mr. Hackett, tells me he does not AATish to examine Dr. 
Cassidy further, so I ask that he be excused, in vieAv of the fact 
that he has other engagements that he Avishes to attend to. 

MR. HACKETT: What I said Avas, that I Avould not apply 
to the Court for an order to compel him to ansAver. 

THE COMMISSIONER: Well, the upshot of it is— 
MR. HACKETT: That he is dismissed. 
THE COMMISSIONER: He is dismissed. 

4 0 

MR. HACKETT: Yes. 

MR. COOK: What I said Avas substantially correct. 
THE COMMISSIONER: We Avill not require your 

presence further, Mr. Cassidy, and you are excused. 
THE WITNESS: Thank you very much. 
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DEPOSITION OF CARMINE PETRACCA. 

CARMINE PETRACCA, age 44; residence, 187-47 Wyo-
ming Avenue, Hollis, Long Island; occupation, contractor; a wit-
ness produced, sworn and examined on the part and behalf of the 
People of the State of New York, the plaintiff, deposeth and saith 

10 as follows: 

DIRECT EXAMINATION BY MR. GOUDRAULT : 
Q.—Now, Mr. Petracca, what is your occupation? A.— 

Contractor. 
Q.—How long have .you been a contractor? A.—Since 1914, 

1915; 1914. 
Q.—You are still a contractor? A.—Yes. 
Q.—Have 3Tou had any occasion as a contractor, to do the 

20 construction of aii3* sanitary sewer in the Borough of Queens? 
A.—Yes. 

Q.—Do you remember of any? A.—Well, I remember a 
couple, 3*es. I can't remember so far back, I remember I done 
one job on Farmers Boulevard. 

Q.—Do 3*ou remember the vear? A.—I think it was around 
1926. 

Q.—Did 3*ou have that job direct from the Cit.3*, or did 3*011 
have it b3* assignment? A.—I got it b.v an assignment. 

Q.—From Whom ? A.—IIighwa.y Improvement. 
• 30 Q.—Will 3*011 look at this exhibit, C-116, and state if this 

is 3*our signature therein appearing? A.—Yes. 
Q.—-So that is an assignment from the Riverdale Construc-

tion Company? A.—Oh, Riverdale. I forgot that. 
Q.—And that is 3*0111* signature, and that is the assign-

ment that you speak of? A.—Yes. I thought it was the High-
wa.v Improvement. 

Q.—It states here the Riverdale Construction Company*. 
Is that right? Read it from the exhibit itself. (Indicating.) A.— 
"Whatever it sa.ys in there. Then I am wrong with the name. I 

40 got mixed up with the name. 
Q.—Now, will 3*on note there, who took the acknowledg-

ment of your signature, on C-116? A.—I don't remember if it was 
just Reillv. It ought to be right there, Reilly, or somebody* else. 

Q.—What is the name I am indicating here? A.—Pete 
Campbell. 

Q.—Do you know Pete Campbell? A.—Yes, sure. 
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Q.—Is lie the one that took the acknowledgment of that 
signature? A.—Yes. 

Q.—Do you know where this assignment was signed by 
you? A.—It was signed oil one of my jobs. They brought it over. 
Andy Zorn brought it over to me. 

Q.—Andy Zorn brought it over to you? A.—Yes. I think 
it was 011 Metropolitan Avenue. 

1 0 Q.—That assignment is dated the 30tli of July, 1926. 1 
see here 011 the second page that is bears the approval of the Bor-
ough President, Maurice E. Connolly. A.—Generally, 3'es, as n 
rule, when we take an assignment the Borough President has to 
approve. 

Q.—Did you have anything to do to secure Mr. ConnolD's 
approval there? A.—No. 

Q.—Did you do anything there? A.—No. 
Q.—Did 3-011 pay' aiivthing foi that assignment? A.—No-

9 n thing for the assignment) I paid for the job. 
Z Q.—To whom? A.—To Andy Zoni. 

Q.—Who was Andy Zorn at the time? A.—Well, he was 
working for Jack. 

Q.—For Jack. Jack who? A.—Jack Phillips, or if he was 
for himself. He was the one that I asked him about the job. I 
said "Andy, I know -tlmv are giving up a couple of other jobs", I. 
said, "I have 110 job now." I asked can I get a job from those 
people. 

Q.—Whom do 3-011 mean by "those people"? A.—The River-
3Q dale. They- were going to sublet it. 

Q.—So you did get this job through Andy Zorn? A.—Yes. 
through A1UI3'. 

Q.—Now, you stated a minute ago that this assignment was 
signed most likel3r 011 one of 3Tour jobs by you. It was brought -to 
you? A.—Yes, on another job I was working on. I don't re-
member the street now. I know it was around Ridgewood. 

Q.—Are you sure as to that, or could it have been some-
where else? A.—I don't remember now. 

Q.—I see. Do 3-011 know a place 011 Long Island, Jackson 
40 Avenue? A.—Ok, sure. 

Q.—Do you remember the number? A.—48,1 think it Avas. 
Phillips, — I don't remember. 

Q.—48 Jackson A\renue? A.—Something like that. 
Q.—I see. It could be 49 Jackson Avenue? A.—Or 49. 
MR. HACKETT: Or 50. 
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THE WITNESS: Or 50. 
MR. O'DONNELL: Or 612. 
Q.—Have you ever been at 49 Jackson Avenue, Long 

Island? A.—Sure. 
Q.—Often? A.—Well, every time a job come out we used 

10 ant^ a price for pipe. 
Q.—I see. And that is where you met Jack Phillips? A.— 

Sure. I know Phillips before he ever had been in that Jackson 
Avenue office, when he was salesman for the Lockjoint Pipe Com-
pany. 

Q.—I see. Whom else did you have occasion to see when 
you went to 49 Jackson Avenue? A.—Phillips or Campbell. 

Q.—What was Campbell doing there? A.—That I don't 
know. 

Q.—You don't know if you ever met Andy Zorn there? A.— 
20 Y e s -

Q.—Often? A.—Sometimes, yes. 
Q.—Did he have an office there, too? A.—If I am not 

mistaken, he had a bonding office there. 
Q.—What kind of an office was that at 49 Jackson Avenue? 

Can you describe it? A.—It was a store. 
Q.—Did you go there often? A.—Why, certainly. 
Q.—Then describe it briefly. A.—It was a first floor there, 

it was a window office front, and there was a sign there, National 
Surety Company* Bonding Office, I guess it was, if I am not mis-

30 taken" 
Q.—Phillips had his name there on the door, or on the 

windows? A.—I don't think so. I am not sure, no. 
Q.—Did Campbell? A.—I am not sure for that. 
Q.—Did Zorn have an office there, or desk space, or any-

thing else? A.—I couldn't tell you. There were plenty of desks 
in the office. I don't know to whom they belonged. 

Q.—Now, Peter Campbell took the acknowledgment of your 
signature here (indicating)? A.—Yes. 

Q.—Would it be possible that it was at his office that this 
40 was executed, — 49 Jackson Avenue? 

MR. COOK: He has already stated that it Avas executed 
on the job. You are endeavoring to contradict your O A A T I AA'itness. 

MR. GOUDRAULT: I am just trying to refresh his 
memory. 
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THE WITNESS: I couldn't tell you if it was Ms office, 
because I didn't go into details to ask him if it was his office. 

Q.—That is not what I am asking you. I am asking you if 
it was at all posible that you might have signed this.assignment 
from the Riverdale, at Campbell's office 011 Jackson Avenue. A.— 
I couldn't tell you, it is so long back. 

10 Q.—You don't remember? A.—No. 
Q.—By whom was the document brought to you? A.—That 

was brought by Andy. I told .vou before. 
Q.—Andy Zorn? A.—Yes. 
Q.—Was Peter Campbell with him when it was brought? 

A.—I don't remember if he was there or not. He must have been, 
if I signed it there. 

Q.—And .you paid Zorn? A.—Yes. 
Q.—Did you give him cash, or what? A.—No. I gave him 

a note. 
20 Q.—Do you remember how nnich? A.—$20,000 and some 

thing. 
Q.—Would you look at this note,— 
AIR. COOK: Air. Commissioner, I object to this evidence 

as entirely irrelevant and illegal. The transactions between this 
gentleman and Air. Zorn have nothing to do with the claim of the 
State of New York against the heirs of the late Air. Phillips. 

AIR. GOUDRAULT: Mr. Commissioner, there is a charge 
2Q in the declaration fully explaining in detail, wherein it is stated 

that the defendants, Phillips and others, have conspired with 
others for the purpose of defrauding the State of New York, the 
plaintiffs, of huge sums of money, and we are trying to put in 
evidence all the evidence relating to this fraud. 

AIR. COOK: Air. Goudrault, please point out where it is, 
because Ave don't knoAv. 

AIR. GOUDRAULT: Well, it is alleged in vour declara-
tion. 

40 
AIR. C O O K : It is not in our declaration at all. I don't 

knoAV AA'hat you are referring to. 
AIR. HACKETT: Just a moment. I object to further 

evidence, inasmuch as it is irrelevant to the issues as joined. The 
persons alleged to liaA-e conspired, in paragraph 9 of the declara-
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tion, are John M. Phillips, Maurice E. Connolly, and Frederick 
C. Seely. 

MR. GOUDRAULT: And with divers other persons, and 
other persons,—paragraph 9 of the declaration. So I think it is 
perfectly legal evidence. 

MR. HACKETT: "And other persons to plaintiff un-
known", and you did know Zorn, because he is one of the people 
to whom you make reference in your application for the com-
mission. 

THE COMMISSIONER: I will allow the answer, subject 
to your objection, and grant you an exception. It is noted in my 
commission, in reference to the examination of Carmine Petracca, 
that I am to take evidence in relation to conversations, in relation 
to transactions by and with and between said Petracca, Peter B. 
Campbell, John M. Phillips, Maurice E. Connolly, Andrew Zorn, 
or any of them, and particularly as to the sizes of pipes and prices 
paid to Phillips for such pipe, and to certain contracts. 

MR. GOUDRAULT: Is the question allowed? 
THE COMMISSIONER: The question is allowed. 
MR. GOUDRAULT: Under reserve of their objections. 

What is the last question, Mr. Schultz? 
(Question read by the Clerk). 

30 
BY MR. GOUDRAULT: 
Q.—Will you look at this note dated Long Island City, 

August 12, 1926, "On demand after date I promise to pay to the 
order of Andrew Zorn, $22,553, at 507 First Avenue, Long Island 
City, NeAV York, value received", and signed "Carmine", and one 
part of the exhibit is torn? A.—Yes. 

Q.—And Avill you state if that is the note that you have 
been referring to, the payment that you have been referring to 

4q bv AArav of a note to Zorn for the assignment given to you, Mr. 
Petracca, or to your firm, fo* the construction of that sewer on 
Farmers Boulevard, from the Riverdale Construction Company? 
A.—Yes, sir. 

Q.—You identify your first name "Carmine" on it? A.— 
Yes. 

Q.—Why is it that this part of the note has been torn? 
A.—Why, I didn't give him the full amount of this money, see, 
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and then I give him a part in check, and then I have to give him 
this other one, and this note was not in my possession, my partner 
had it, so I took half of my name out. 

Q.—When you say this other note as balance of the first 
note, you refer to Exhibit C-164-B, is -that it? A.—Yes. 

Q.—1S0 this note was paid by the firm of Petraeca and 
Peterson? A.—Right. 

1 A O 
JU Q.—You were a partner in that firm, weren't vou? A.— 

Yes. 
Q.—I now show you four checks, which have been pro-

duced by your partner, Mr. Peterson, as Plaintiff's Exhibits 
C-164-A, C-164-B, C-164E, C-164-D, inclusive, and all these checks 
were payable to Andrew Zorn, and state if it is in part payment 
of this note. 

ME. COOK: Same objection. 

20 Q.—(Continuing) For $22,553. A.—Yes. 
Q.—I now show you another check, apparently signed by 

Carmine Petracca, dated September 2,1927, for $5553, to Andrew 
Zorn. Will }rou state if this is your signature? (Indicating) 
A.—Yes, sir. 

Q.—And that is a check given by you to Andrew Zorn? 
A.—Who endorsed it on the back? Andrew Zorn, ain't it? 

Q.—Yes. A.—Yes. 
MR. GOUDEAULT: We now offer for evidence, this 

go check for $5553 to Andrew Zorn, signed by Carmine Petracca, the 
witness, dated September 2,1927, as Plaintiff's Exhibit G229. 

ME. O'DONNELL: Same objection. 
(The said check was -thereupon received in evidence and 

marked Plaintiff's Exhibit G229, of this date). 
Q.—Did this last check, Plaintiff's Exhibit C-229, complete 

the payment of that note of $22,553 to Zorn? A.—Yes. 
Q.—That was in full payment? A.—Yes. 

40 Q-—How did you come to figure that amount of $22,553? 
A.—Well, when Ave sublet any Avork from anybody, Ave give them 
our O A V I I figures. If I run short of Avork, and I knoAv a felloAV 
has got a job, too many jobs, I go over and say "Could you give 
me a job? I am not doing anything Avith my machinery". 
Naturally, if a felloAV has got a decent job, he Avill say "Well, 
Avhat Avould you do it for? Here is the plan; figure it out." So 
vou sav "I Avant so much", i f 
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Q.—On 'this particular joh, did you do the figuring? A.— 
Certainly. 

Q.—How is it that you came to pay to Andrew Zorn? A.— 
Andrew Zorn, he is 'the one I went over to see for the job. 

Q.—Did 3Tou pay* this as a commission? A.—I don't know 
how you take it? I can't say if it was for commission. My* figures 
show the difference, and I had to make the difference. 

10 
MR. O'DONNELL: He is the man who got the job for you? 

THE WITNESS: Yes. 
Q.—You did the figuring, y*ou said? A.—Naturally. 
Q.—Before figuring, what did you do about the pipe, pre-

cast pipe, that you had to use? A.—I had to get the price for the 
pipe before I could do any figuring. 

Q.—Whom did 3*011 get it from? A.—From Phillips. 
2q Q.—How much did he charge you for the pipe for that job? 

MR. O'DONNELL: Objected to as being not the best evid-
ence of the contract between the witness and Phillips. A.—I 
couldn't remember the price of the pipe now just exactly*, 110, be-
cause I had all my* papers when I went over to the Judge. 

Q.—You have not got them? A.—No. They* did not return 
all them papers. 

Q.—What were they*, just notes? A.—No. It was a regular 
contract. 

30 Q.—You had a regular contract with Phillips for pipe? 
A.—Yes. 

Q.—Do you remember testifying as to this before? A.— 
Why, certainly*. 

MR, COOK: You had a regular contract with Phillips? 
THE WITNESS: I had a regular contract with him myself, 

direct, and then I pulled in Peterson for the job, for a partner, 
because I couldn't handle it myself. I am not one of the big 

4Q contractors, I am a little one. 
BY MR. GOUDRAULT: 
Q.—I now shoAV y*ou Plaintiff's Exhibit C-107, which is 

the contract for the construction of a sewer 011 Farmers Boule-
vard, awarded to the Riverdale Construction Company, and will 
you state if that is the contract which was assigned 'to you? 
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MR. O'DONNELL: Objected to as not the best evidence 
of the assignment. 

A.—The assignment is the one I can recognize, because 
that contract don't go to me, that goes to the Riverdale. I didn't 
sign the contract with the City of New York. I took an assign-
ment. 

10 Q.—Will you now look at the assignment from the River-
dale Construction Company to yourself, Exhibit C-116, and state 
if the number of the contract that was being assigned to you is 
there instead. 

MR. O'DONNELL: The document speaks for itself. A.— 
This is the contract number (indicating). 

Q.—What is the contract number? A.—80342. 
Q.—Now, will you look at this Plaintiff's Exhibit C-107, 

2q awarded to the Riverdale Construction Company for the con-
struction of sewer on Farmers Boulevard, and state if that is 
rlie assignment that was executed by you? 

MR. O'DONNELL : We object to any verbal evidence as 
to that document. It speaks for itself. 

Q.—The number on this contract C-107, is the same as the 
number that appears on that assignment, isn't it? A.—That's 
the same number. This is on the contract; it is on this piece of 
paper. (Indicating). 

30 Q.—Well, that is a contract, and this is an assignment. 
A.—80342. 

Q.—What I want to know from .you, Mr. Petracca, is if 
this assignment is for this job; if the assignment C-116 is for 
the job C-107? A.—I can't say if it is, because it is the same 
described, but I don't know if it is the same contract, myself. 
I didn't sign this: how could I prove it? Here is the same num-
ber here. What do I know who put that number down? Some-
body* else has to prove it. 

Q.—It has already been proven. My question is not that. 
40 J ain just asking you if you executed this assignment. I mean 

this assignment. A.—I answered that. I said that is the same 
number, but I don't know if it is the same contract. 

THE COMMISSIONER: I don't think you answered the 
question, Mr. Petracca. 
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THE WITNESS: I executed this assignment, yes, but I 
can't say tbe contract. 

Q.—Anyway, you executed this job? A.—Tbis was my 
assignment, yes. 

Q.—NOAV, assuming that this C-107 is the job that you 
did. the number of pipe, the dimensions of the pipe, appear in 

10 the contract, Air. Petracca? 
AIR. O'DONNELL: Same objection. The document 

speaks for itself. 

A.—Well, I aint got it in my mind. I don't remember any 
more the number of feet of pipe. I don't even remember the size 
of the pipe Ave put in. 

Q.—I see. Then look at that contract and see if you can 
find the pipe? 

20 AIR. HACKETT: I Avill object to any further testimony 
concerning the contract AA'hich is unidentified. The Avitness has 
made his position quite clear. 

AIR. COOK: I join in that objection. 
Q . — N O A V , let me put this clearer to you. Take .your time. 

Look at Exhibit C-116, and state Avliat it is. 

AIR. O'DONNELL: That's a question of law. 
30 THE WITNESS : What do yon mean, C-116? 

Q.—Just state what the document is. You don't have to 
look at anything else. What is it? A.—(Examining paper). 
This is my assignment. That's all right. 

Q.—That is assignment of Avhat job? A.—Of the Farmers 
Boulevard. 

Q.—Farmers Boulevard. N O A V , Avill .vou look at Exhibit 
C-107, Avhicli is the contract for the construction of that sanitary 
seAver on Farmers Boulevard, and state if your signature ap-

40 pears in the contract? A.—Yes, sir, this is my signature 
(indicating). 

Q.—So that Avas the contract you executed for the City, 
for the construction of that seAver? A.—I don't remember if I 
had executed it Avith the City. That is something neAv to me. 

Q.—Anyway, the paper speaks for itself. You signed 
that; that is your signature? A.—I signed it, ves. 
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Q.—Now, in this contract appears the pipe that was to 
be used for the construction of that particular sewer? A.—Yes. 
sir. 

Q.—Will you look at it and see if you can refresh your 
memory as to the size of the pipe, and the amount of pipe that 
was to be used? A.—I couldn't tell you very close, because 
generally when Ave take a contract Avitli the City, after you get 
through with the job,,they don't correspond with your job. 

Q.—There is a slight difference or a large difference? 
A.—Sometimes it is different. 

Q.—Approximately hoAV many feet entered into that con-
tract? You are a contractor, you must knoAV. A.—The only 
thing you can tell hoAV much Avent in, if you got a pink slip, that 
Ave get from the City. 

Q.—That is the exact number of feet. I am asking you 
to give me an approximate figure. A.—That is the approximate 
figure. 

Q.—Would that help you to state hoAV much you paid to 
Phillips for that particular pipe? A.—I don't remember that, 
no. You must have those checks A\hicli I paid for. 

Q.—NOAV, you said that you spoke to Phillips about the 
price of pipe? A.—Yes, sir. 

Q.—Did you speak to Andy Zorn about it? A.—No. 
Q.—Are you sure of that? A.—Positive. 
Q.—Do you remember testifying before,— 
MR. O'DONNELL: Wait a minute. Are you going to 

contradict your O A V I I Avitness? 
Q.—Do you remember testifying before today on the same 

subject, on the same question? A.—I think I Avas. That's five 
or six years ago. People can't keep everything in their head, 
you knoAv. 

Q.—You are not sure, but could you have spoken to 
Andrew Zorn about the pipe? A.—Well, if I did,— 

MR. HACKETT: Just a second, please. I object. 
4 0 MR. GOUDRAULT: Question withdrawn. 

Q.—.Just in order to refresh your memory, Mr. Petracca, 
I Avill noAV read the question that Avas put to you at the 'time— 

MR. HACKETT: I object, Mr. Commissioner, to this 
method of dealing Avith his OAvn Avitness, and I submit that it is 
not competent for counsel to read to his OAvn Avitness, AAho is not 
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hostile, an excerpt from a previous examination, in another case, 
under different circumstances. 

MR. GOUDRAULT: Well, Mr. Commissioner, my sole 
purpose is not to contradict the witness, because the witness is 
not hostile, but it is just for the purpose of refreshing his mem-
ory. That is the only reason. 

1 0 THE COMMISSIONER : Well, show him the booh, let 
him examine the book, and then ask him. 

MR. GOUDRAULT: I won't show him the book, — I 
asked him if he had previously testified to this, and he said he 
does remember, but he does not remember what he testified. 

Q.—Do .you remember what you testified previous to this? 
A.—No. That was so much time, how could I remember? I 
don't think anybody else could remember very much about it. 

20 Q.—Would it help your memory if I read to you the ques-
tion that was put to you at the time? A.—Well, I couldn't be 
sure. I can not remember if .you read it to me. I don't know 
what you read, and I don't know whether I did say or not. 

Q.—Rut would that help you refresh your memory? A.— 
Well, no, not quite. I won't say yes to that. 

MR, COOK: You wouldn't say yes to that? 
THE WITNESS: If I can't remember myself correct, I 

3Q can't prove what he reads to me. 
MR. GOUDRAULT: Mr. Commissioner, it is no use asking 

the witness if he says that even if I read it to him he can not 
refresh his memory. 

THE COMMISSIONER: It would seem so, Mr. Goudrault. 
MR. GOUDRAULT: All right, we will go on with some-

thing else. 

Q-—Now, do you remember doing some other job in Queens 
Borough? A.—Yes. I done quite a few. 

Q.—Do you remember the Ormond Street job? A.— 
Ormond, yes, sir. 

Q.—Will you now look at a contract between the City of 
New York and Carmine Petracca, bearing No. 54,124, for the 
construction of a sanitary sewer in Ormond (27th) Street, award-
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etl on June 25, 1920, and stale if that is the contract that you 
are referring to ? 

MR. COOK: What is that exhibit please, Mr. Goudrault? 
A.—It will be C-230. 

MR. COOK: It is a new one? 
MR. GOUDRAULT: Yes. 
MR. COOK: Will .you let me see it before you put it in? 
MR. GOUDRAULT: All right, 
THE WITNESS: (Answering) Yes. 
MR. COOK: One moment. Let me see the contract. 
(Contract examined by Mr. Cook). 
BY MR. GOUDRAULT: 
Q.—Is this your signature there appearing on page 37 of 

the contract? A.—Yes. 
MR. HACKETT: What date did you put down, Mr. 

Goudrault? 
MR. GOUDRAULT: The date of awards. 
MR. HACKETT: Date of aAvards, or date of contract? 
MR. GOUDRAULT: I put the date of award in those.I 

produced yesterday. 
MR. HACKETT: "What article of your declaration covers 

this? 
MR. COOK: We Avould like to get that, Mr. Goudrault, 

because you knoAv this case by heart. 
MR. GOUDRAULT: You should know it, too. 
MR. COOK: I know, but I am not making your case. 
MR, GOUDRAULT: My question is very simple, — 
MR. COOK: Yes, your question is simple enoAigh, but 

Avhere do .you allege it against us? 
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ME. GOUDEAULT: Wliat is your objection? 
MR. COOK: My objection is that it is outside the record. 
ME. GOUDRAULT: Well, state it. 
MR. COOK: I want you to state where it is. 

1 0 ME. GOUDRAULT: Well, I don't have to tell you. 
ME. HACKETT: I object to any testimony concerning 

contract 54,124, which it is proposed to introduce in evidence, 
until it is shown that it forms a part of the litigation between 
the parties. 

THE COMMISSIONER: What is this contract about, Mr. 
Goudrault? 

ME. GOUDRAULT: This contract, it is simple to show— 
20 I will give you the information; simply to show that this con-

1 ract was changed, allowing the City of New York to pay Petracca 
85 per cent, of the contract before it was even started, so he could 
pay for his pipe to Phillips. There may be other reasons also 
why this contract is being introduced, but I am not bound to 
state them here. 

THE COMMISSIONER: Well, is this contract referred 
to in any way in the complaint or the answer? 

MR. GOUDRAULT: Yes, in the declaration. 
ou 

ME. HACKETT: Where? 
ME. GOUDEAULT: Generally, several paragraphs, Mr. 

Commissioner. All of these, so far, have been taken under reserve 
and objection of opposing counsel; there is no reason why this 
piece of evidence should not go in. 

THE COMMISSIONER : I will state this, that I am going 
to allow this to go in under reserve, but I dont think you have a 

4 0 right to have this, for the simple reason that I am to take the 
evidence of Carmine Petracca in reference to two contracts: No. 
79,227, sewer at 37th Street, and contract No. 80342, construction 
of sewer in Farmers Boulevard, and the conversations that I read 
before. I will take it subject to the reservation. 

MR. GOUDRAULT: The competent Court in Montreal 
will decide whether it is legal or not. We will be satisfied with 
the decision there. 
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THE COMMISSIONER: N O A V , you are directed to answer 
the question, Mr. Petracca. 

MR, GOUDRAULT: We offer this contract in evidence, 
as Plaintiff's Exhibit C-230. 

ME. COOK: Defendants object to the production of this 
JQ contract, first on the ground that it is not covered by the order 

of his Lordship, Chief Justice Greenshields, made on the 8th of 
September, 1931; second, because it is not otherAvise referred to 
in the plaintiff's declaration; and also on the ground that it is 
irrelevant and illegal. 

MR. H A C K E T T : I avail myself of that objection as Avell 
as the one already made. 

THE COMMISSIONER: I grant you an exception and 
reservation. 

20 
(The contract referred to Avas thereupon receiA*ed in evid-

ence and marked Plaintiff's Exhibit C-230, of this date). 
BY MR. GOUDRAULT: 

Q.—So this contract Avas. aAvarded to you? A.—Yes, sir. 
Q.—And executed bv you for the City of NeAV York? A.— 

Yes. 
Q.—You Avere paid? A.—Yes, sir. 
Q.—Completely? A.—Yes. 
Q.—Did you pay Phillips for the pipe vou used in that? 

A.—I didn't buy the pipe from Phillips on that contract. 
Q.—Whom did you buy the pipe from? A.—I bought the 

pipe from Ampere, N O A V Jersey. 
Q.—At any rate, that contract Avas executed by you and 

precast pipe Avas used? A.—It Avas the Lockjoint Pipe. 
Q.—You got it from the Lockjoint Pipe? A.—I got it direct 

from Mr. Hirsch, of the Lockjoint, the President of the company. 
Q.—In 1920, Avas it? A.—BetAveen 1919 and 1920, some-

4 ( , thing like that, ain't it? 
Q.—The contract Avas aAvarded June 25, 1920, I see. Was 

that contract modified at any time? A.—Well, I remember I 
got paid for the pipe. But as a rule, after that, I think they took 
it off the City, after, if there Avas any material piled up on the 
job, you could get paid for it. 



—1142— 

Carmine Petracca for plaintiff (direct examination). 

Q.—That is not what I am asking you. I am asking you 
if that particular contract was modified, which you had with the 
City? A.—I couldn't remember that. 

Q.—You couldn't remember. I show .you a contract here 
dated the 3rd of August, 1920, between the City of New York and 
Carmine Petracca, for the construction of a sewer in Ormond 
Street. This is the contract .you Ave re referring to? A.—Yes, sir. 

Q.—NOAAt, I see here that .you haAre signed here on page 2; 
is that your signature? A.—Yes, sir. 

Q.—And .yon also see the signature for the President of 
the Borough of Queens of the City of NeAV York? 

MR. HACKETT: Am I correct in assuming, Air. Com-
missioner, that all of this testimony is under the same reserva-
tion AA'ith regard to the contract. 

THE COAIAIISSIONER: It is. 
Q.—What is your answer? A.—I can't tell if it Avas his 

signature, or not. 
Q.—You signed, anyAvay? I signed myself, ves. 
Q.—And Avas that agreement carried out betAveen the City 

of NeAV York and yourself; this modification of agreement? A .— 
Well , it must have been. 

Q.—I see. 
AIR. GOUDRAULT: We now offer for evidence, this 

agreement, dated the 3rd of August, 1920, betAveen the City of 
NeAV York and Carmine Petracca, by Avkich the terms of the con-
tract No. 54124 for the construction of a seAver on Ormond Street 
Avere changed, according to this I I C A V agreement, as Plaintiff's 
Exhibit C-231. 

AIR. HACKETT: Same objection. 
(The said modifying agreement Avas thereupon received in 

evidence and marked Plaintiff's Exhibit C-231, of this date). 
BY AIR. GOUDRAULT: 
Q.—Well, noAV, Air. Petracca, Avill you look at this check, 

Avhich has been filed as Plaintiff's Exhibit C-1G5, dated December 
16, 1926, to the order of Peter B. Campbell, for $500, signed for 
the firm of Petracca & Peterson, by Carmine Petracca and Earl 
Peterson, and state if that is your signature. A.—Yes, sir. 

Q.—It is your signature and the signature of your partner? 
A.—Yes. 
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Q.—Why* was tliat check given to Pete Campbell? A.—I 
couldn't tell you. 

Q.—Who would know? A.—Peterson. 
Q.—Peterson would know, your partner? A.—Yes; I 

couldn't remember. May be he borrowed, or something. 
Q.—You don't remember? A.—No. 
Q.—Did you know Pete Campbell? A.—Sure. 

I® Q.—Do you know if he was a friend of Phillips? A.—I 
couldn't tell you. 

Q.—Is that the same Campbell that took the acknowledg-
ment of your signature on that contract 'there? A.—Whether it 
is the Campbell that took the signature on the contract, there 
are so many in the State of New York, I don't know 'to which 
one y*ou are referring. 

Q.—I see. But Peter B. Campbell, that is the man who 
acknowledged your signature, and the check is made payrable to 

2Q Peter B. Campbell? A.—Yes, sir. 
Q.—Petracca and Peterson, that was your firm A.—Yes. 
Q.—That company* built the sewer 011130-th Street, sanitary* 

sewer? A.—Yes. 
Q.—It did? A.—Yes. 
Q.—Do you know from whom you bought the pipe? A.— 

Yes. 
Q.—From whom was it? A.—Phillips. 
Q.—I see. 
MR. O'DONNELL: Objected to as not the best evidence 

of purchase. 
Q.—Was the pipe paid for? A.—Yes. 
Q.—Will you now look at checks— 
MR. COOK: You are referring now to what contract, Mr. 

Goudrault? 
MR. GOUDRAULT: Contract No. 83771, Exhibit No. 

128. 
40 Q.—Will you now look at this Exhibit C-128, which is for 

the construction of a sewer on 130th Street, awarded to Petracca 
& Peterson, date of award April 30,1927, and state if that is the 
contract which your firm executed for the City of New York? 
A.—Yes. 

Q.—You see vour signature there on that contract? A.— 
Yes. 
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Q.—And the signature of your partner also? A.—Yes. 
Q.—.So 3Tou executed that contract, did you? A.—Yes. 
Q.—And you bought the pipe from Phillips? A.—Yes. 
Q.—And you paid for the pipe? A.—Yes. 
Q.—How much did you pay for the pipe, do you remember? 

A.—No, I couldn't remember. 
Q.—Will you look at three checks, dated one March 10, 

JO 1927, bearing No. 1078, to the order of John M. Phillips, for 
$10,000, signed for the firm of Petracca & Peterson by Earl Peter-
son and Carmine Petracca, and state if that was paid to Phillips 
for pipe for that job on 130th Street? A.—$10,000 it can't be. 
The job, I don't think is a big job. I don't know if that could be 
the check for that job. You have got a job there that's only 
$30,000; I don't think it is even that much. It is a small job, 
that is. 

MR. HACKETT: But a big check. 
20 

THE WITNESS: We didn't collect that much from the 
City, then how could Ave give it to Phillips? 

MR. GOUDRAULT: What is .your answer to the ques-
tion? (To the Clerk) : Read the question and answer. 

(Question and ansAver read by the Clerk). 
MR. COOK: Are you offering the check? 

3 { ) MR. GOUDRAULT: No. 
BY MR. GOUDRAULT: 
Q.—The seAver on 37th Street Avas only built by you, and 

not by the firm of Petracca & Peterson? A.—37th Street? 
Q.—Yes. A.—And AAThat other street? 
Q.—Well, will you look at this contract, No. 79,227, for 

the construction of seAver on 37th Street, aAvarded to Carmine 
Petracca on the 27th of April, 1926, and state if you know any-
thing about this contract, and state if that is your signature 

40 therein appearing. A.—Yes, sir. 
Q.—So you signed this contract Avith the City of NeAv 

York? A.—Yes, sir. 
MR. GOUDRAULT: We H O A V offer for evidence this con-

tract, Avhich Avas fully described and identified by the Avitness, 
as Plaintiff's Exhibit C-232, of this date. 
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(The said contract was thereupon received in evidence and 
marked Plaintiff's Exhibit C-232, of this date). 

Q.—Whom did you buy your pipe from? A.—From Phil-
lips. 

Q.—Would you remember the amount of pipe you bought 
from Phillips? Will you look through the contract which is 

10 signed by you and refresh your memory and state how much pipe. 
A.—That's approximately 1074 feet in the contract. 

Q.—What is the size of the pipe? A.—3-foot. 
Q.—36 inches. How much did you pay for it? A.—I don't 

remember what I paid for that pipe. Haven't you got the check 
here? 

Q.—Did you pay a lump sum? A.—No, it was by the foot. 
But you can judge according to the check; what is the total 
amount of the check? I think it is in the back of the check 
specified for pipe on Ormond Street. 

2 ( ) Q.—You have not got the check? A.—No. What's his 
name had it — Buckner had it. 

Q.—But you haven't got it? A.—No. 
Q.—And you don't remember how much you paid? A—No. 
Q.—It would be $8,000 or $10,000? A.—I couldn't re-

member. 
Q.—Now, yourself, not the firm of Petracca & Peterson, 

but yourself, Carmine Petracca, was awarded the Farmers Boule-
vard contract by assignment? A.—Yes. 

„ ft Q.—And you also bought the pipe from Phillips? You told 
us that you also bought the pipe from Phillips for that particular 
job? A.—Yes. 

Q.—Do you know how much pipe was used in that par-
ticular contract? A.—Not if you don't give me the pink slip. 
According to this contract, yes. 

Q.—Now, will you look at the contract and state how 
much pipe was used there, about, as approximately as you can? 
A.—Here it only says 2-foot 3. It don't say the feet. 

Q.—It was type B, wasn't it, precast pipe? A.—Well, it 
40 says right there it was type B. 

Q.—Precast pipe, wasn't it? A.—Yes, precast pipe. 
Q.—Now, look at type B there, and see if you can state the 

number of feet; the sizej at least. A.—Well it says here 2208 
feet. 

Q.—How much? A.—2208 feet. 
Q.—Any more feet there? A.—Here's 10-inch pipe, (in-

dicating). 3938, — 6-inch pipe. 
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Q.—That is vitrified pipe? A.—Vitrified. 
MR. GOUDRAULT: Your witness. 
MR. HACKETT: Have you finished, Mr. Goudrault? 
MR. GOUDRAULT: Yes, sir. 

10 CROSS EXAMINATION BY MR. HACKETT: 

Q.—You have a good deal of experience in sewer construc-
tion, Mr. Petracca? A.—Yes. 

Q.—The territory in the Borough of Queens is a very dif-
ficult territory in which to place sewers, is it not? A.—Yes, sir. 

Q.—Why? A.—Well, I got. a job now that I didn't expect 
to strike any rock and water, in Ridgewood. 

Q.—Frequently, your excavation was below the level of 
(he sea? A.—Yes, some of them. 

Q.—And the soil is shifty, and has to be held in place by— 
A.—By good construction. 

Q.—And the shifting of the soil subjects the pipe to a great 
many stresses and strains? A.—Positively, yes. 

Q.—It has to be very good pipe? A.—Sure. 
Q.—And I suppose that in some places the strains upon 

this pipe are greater than elsewhere? A.—Well, generally it is. 
the ground that you strike. 

Q.—So you have had to get pipe that was specially suited 
3q for that very difficult work? A.—In some places, yes. We had 

to have special pipe. 
Q.—Yes. And I suppose the manufacturer was responsible 

for it if it failed? A.—They guaranteed the pipe to stand the test 
and the weight. 

Q.—It is quite customary for contractors to buy contracts 
or get assignments of contracts and pay* for them? A.— 
Positively. 

Q.—If you are out of work and somebody has got a con-
tract, it is to your advantage to buy it and pay* for it? A.—Cer-

40 tainly. The City agreed and the bonding company* agreed. 
Q.—And it was a practice that obtained, and was ac-

quiesced in and tolerated by* the contractors, bv the City* and by* 
everybody? A.—Positively. 

Q.—You saitl that when you bought the contract from the 
Riverdale Company, y*ou had no job? A.—No. 
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Q.—And it was in your interest to get work to keep your 
organization together? A.—Certainly. I am looking for one 
now, but there is not much going on. 

ME. HACKETT: That is all. 
(Witness excused). 

10 

ME. GOUDRAULT: Mr. Zorn. 

DEPOSITION OF ANDREW ZORN. 

20 ANDREW ZORN, age 57; residence, 507 First Avenue, 
Long Island City; occupation, salesman; a witness produced, 
sworn and examined on the part and behalf of the People of the 
State of New York, the plaintiff, deposeth and saith as follows: 

DIRECT EXAMINATION BY MR. GOUDRAULT: 
Q.—Did you know Maurice E. Connolly, Mr. Zorn? A.— 

I did. 
Q.—Who was he? A.—Borough President of Queens. 

30 Q-—Did you know Mr. Frederick C. Seely? A.—Yes. 
Q.—Who was he? A.—An engineer in the Sewer Depart-

ment. 
Q.—Sewer Department of what borough? A.—Borough of 

Queens. 
Q.—Did you I U I O A V John M. Phillips, in his lifetime? A.—I 

did. 
Q . — H O A V long did you know John M. Phillips? A.—Well, 

since he was a boy; about 45 years. 
Q.—You knew him for 45 years? A.—Yes. 

40 Q.—Were you intimate A\itli him? A.—Very. 
Q.—You S U A V him often? A.—Well, he Avas a next door 

neighbor of mine for 45 years. 
Q.—On Avhat street, — a neighbor, did you say? A.—Yes. 
Q.—On Avhat street? A.—On Academy Street. 
Q.—Did you have occasion to meet him in the years be-

tAveen 1917 and 1921? A.—Oh, yes, I met him in the 45 years, 
pretty near every day. 
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Q.—Did you work for liim? A.—No, I didn't work for liim 
exactly. 

Q.—Were you on his payroll? A.—I was on his payroll for 
a couple of years. 

Q.—For a couple of years. Do you remember the years? 
A.—No. About 3 or 4 years. 

Q.—You would not remember the years? A.—Well, I 
guess it started around 1924 or 1925,1 am not sure which. 

Q.—You were not working for him, did you say? A.—Why, 
I was working for the Atlas Portland Cement all the time. 

Q.—And you were on Phillips' payroll? A.—I was on 
Phillips' payroll. 

Q.—How much were you receiving all those years? A.— 
The first salary I got off him was about $200 a month, and then 

. I got $400 a month. 
Q.—And then $400 a month? A.—Yes. 
Q.—For how long did you get $200 a month, do you re-

collect? A.—About two years. 
Q.—And then $400? A.—Yes. 
Q.—For how long? A.—A couple of years. 
Q.—But your main occupation was the cement business? 

A.—Yes. 
Q.—What company? A.—At that time it was the Atlas 

Company. 
ME. HACKETT: Salesman? 

30 THE WITNESS: Salesman. 
Q.—During those four years that you received a salary 

from Phillips, were 3*011 a cement agent then? A.—I was. 
Q.—You were? A.—Yes. 
Q —What did you do for Phillips? A . — W e l l , I looked 

after cement, mostlv, to see that he got his shipments in time; 
and mairv times to help him out on pa\*rolls on Saturda3*. Satur-
da3* Ave did not Avork for the company, so I helped him out; and 
evenings. 

40 Q - — f ° r that he paid A * O U $200. for tAvo 3*ears? A.— 
Yes, sir. 

Q.—And then $400. the other veers? A.—Yes, sir. 
Q.—From 1917 to the fall of 1921, did Phillips have an 

office? A.—Well, that I couldn't tell you. 
MR. COOK: Mr. Goudrault, this gentleman has just said 

that he entered Phillips' emptey in 1924, as I understand it. 



—1149— 

Andrew Zorn for plaintiff (direct examination). 

AIR. GOUDRAULT: Yes. 
AIR. OOOK: Limit yourself to those years. 

Q.—NOAV, as regards to salary, Ave AA'ill come hack to that 
again. In 1917, .you knew Phillips and saAV him? A.—Oh, .yes, 
sure. 

10 Q-—Were you Avorking for him then? A.—No. 
Q.—Had he an office then? A.—That I don't remember.. 

He stopped at my house sometimes, for three or four months, on 
and o f f ; lived there. 

Q.—And where Avas his office, then? A . — W e l l , I don't 
know that he had an office then. 

Q.—You S U A V him ever.}' day? A.—Every day, pretty near. 
Q.—You never saw him in any office during those years? 

A.—Well, I might have met him in some friend's office, some laAAr-
yer's office, Avhere he Avas staying. That I couldn't tell you exact-

20 ly what year. But once in a AA'hile he Avould be in Caplis's office. 
That was his personal lawyer. 

Q.—But do A'ou or do you not knoAv if he had an office 
betAveen 1917 and i921? A.—The first office he really had per-
manent is an office that I opened up for my son-in-laAV. 

Q.—What .year Avas that? A.—That I don't knoAv, neither. 
I t is quite some time ago, ten .years ago. 

Q—Ten years ago, that'would be 1921? A.—I think it's 
ten years, yes. 

Q.—Then from 1917 to 1921, do you know AA'hether he had 
30 aiiA' other office? A . — I don't knoAv. 

Q.—You don't know? A.—No. 
Q.—But A'ou know that one was opened in 1921? A.—Yes. 
Q.—I see. Where Avas that? A.—That Avas at 49 Jackson 

Avenue. 
Q.—Was that an office opened for Phillips? A.—No. 
Q.—For AA'hom? A.—It Avas opened for a surety company. 
Q.—What surety company? A.—I belieA'e at that time it 

was the Amsterdam Surety Company. 
Q.—Who rented that office? A.—I did. 

4 0 Q.—You did? A.—Yes. 
Q.—What number Avas that, Mr. Zorn? .—A.—49 Jackson 

Avenue. 
Q.—In Long Island? A.—Yes. 
Q—Did Phillips come to that office? A.—Quite often. 
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' Q.—Quite often. From the day .you rented it? A.—That 
I don't know. It might have been later on. But I know he was 
in there quite a while. 

Q.—Did he have an office in that office? A.—He didn't . 
have an office. 

Q.—What did he have? A.—Why, there were three desks 
there; there was one there for my son-in-law, there was one there 

JO for myself, that I had the cement operations; and of course Mr. 
Campbell came in, and he had some real estate,— 

Q.—That is Peter B. Campbell? A.—We wasn't so par-
ticular the desk Ave sat down. There AA'ere three desks there in 
the office. 

Q.—And did Mr. Phillips use a desk there Avhen he came 
in? A.—When he came in ves, sure. 

Q.—Did you have an office before 1921? A.—No, I didn't. 
Q.—Did you see Phillips often during that period of time? 

20 MR. COOK: What period of time, Mr. Goudrault, please? 

MR. GOUDRAULT: 1921, on. 
MR. HACKETT: Mr. Goudrault, has not Mr. Zorn said 

that for 45 .years he saAv him almost daily? 
MR. GOUDRAULT: Yes. 
THE WITNESS: Except Avhen he Avent to Montreal, or 

doAA-n Florida some place, then I didn't see him, of course. But 
30 when he Avas in toAA'n, I met him prett.y near every day. 

BY MR. GOUDRAULT: 

Q.—So is your statement correct that .you saAv him most 
every day during those 45 years? A.—While he Avas around, I did. 

Q.—Well, I am speaking more particularly after he had 
desk room in your office at 49 Jackson Avenue? A.—Well, every 
day I Avouldn't say, because some time he Avould go away for a 
couple of AA-eeks, and I didn't see him. I could not see him then. 

40 Q-—Did you ever go Avith Phillips to the Borough Hall? 
4 0 A.—Oh, yes. 

Q.—Frequently? A.—Lots of times. 
Q.—Lots of times. H O A V many times? A.—Oh, I don't 

knoAV. We Avere going to the Borough Hall since 1900. 
Q . — i See. D i d you quite often, say betAveen 1917 and 

1921? A.—Oh, yes. 
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Q.—With Phillips? A.—Phillips stopped going there for 
a while. I don't know exactly what year that was. There were 
a couple of years that he didn't go there at all. 

Q.—He didn't go at all? A.—No. 
Q.—Do you remember the year? A.—No, I don't. 
Q.—How long ago would that be, about? A.—Sav about 

ten years ago. 
1 0 ' Q.—So it would be about 1921? A—Yes. 

Q.—After he ceased going, did you still continue to go? 
A.—Oh, yes. 

Q.—Very often? A.—Sometimes once a week, sometimes 
eveiy day; just according to what business I had there. 

Q.—I see. Whenever you went there, did you have occasion 
to see Maurice E. Connolly? A.—Many times I saw him in the 
hall when he was going out. 

Q.—In his office? A.—Many times I had to go in and talk 
2q to him about politics, and different things. 

Q.—I see. Did vou have occasion to see Frederick C. Seely 
there? A.-^Sure, I did. 

Q.—Do you know him well? A.—Yes. 
Q.—I am always speaking of the period after 1921 on. You 

went there quite often? A.—Yes. 
Q.—There is nothing unusual in that? A.—No. 
Q.—You went in there for business, and you saw these 

men? A.—I saw my customers there, and so forth. 
Q.—Did you look at blueprints then? A.—No. Many a 

30 time a customer of mine asked me to bring him a set, and I 
brought it to him. 

Q.—You brought a set of blueprints? A.—Yes. 
.Q.—Did you ever bring any to 49 Jackson Avenue, from 

the Borough Hall? A.—I don't know. I couldn't say whether I 
did. Many a time a customer waited in 49 and I got it for him, 
and paid $5. or $10., whatever it was. 

Q.—Did you ever carry any written messages from Mr. 
Phillips to the Borough Hall, from 1921 on? A.—May be some-
times about a job, or something like that. 

40 Q.—From Mr. Phillips? A.—No. We were running a. 
large section of Long Island City, Phillips and I. 

Q—You and Phillips? A.—Yes. He was in politics. Many 
a fellow wanted a job many a time, and I brought up a slip to 
him and I said "Now, see that this fellow gets bonded," some-
thing like that. 

Q.—And J T O U would bring that to the Borough Hall? A . - -
Yes. 
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Q.—Did you ever have a running bank account for Phil-
lips? A.—Well, I couldn't say that. I done a lot of things for 
Phillips. 

Q.—I see. But try to recollect. That's important now. 
A.—What do you want to know? 

Q.—Well, the question is very clear. A.—What is it y*ou 
want to know? Did I get anv checks for him, or something like 

10 that? 
Q.—My question is simply this: I want to know if j*ou had 

a running bank account in which 3*011 deposited money* for Phil-
lips and withdrew* money* for Phillips? A.—His account or my* 
account? 

Q.—Your account? A.—I had that. 
MR. COOK: Of your own? 
THE WITNESS : My* own. 

20 
Q.—In that account did you have any money for Phillips? 

A.—Many* a times. 
Q.—Big amounts? A.—Sometimes big, and little. 
Q.—During how long a period? A.—Well, that I don't 

know. Many a time he says to me "Go ahead and run that check 
through the bank for me, and bring me the money* when the check 
is good", when the check passed. 

Q.—Did you have that bank account before you were OIL 
his pay-roll? A.—Yes. I had a bank account for the last 40 years. 

30 Q-—Yes. But I mean in which bank account you put in 
Phillips' money*. A.—That didn't make any difference, ivherevei' 
it was handled. 

Q.—I am just asking you— A.—I had two bank accounts. 
Q.—One for yourself, and one— A.—Both for myself. 
Q.—And did you put Phillips' money in both those bank 

accounts? A,—Just as it happened to be. 
Q.—I see. I am asking you now if you do remember that 

you did put money in your own bank account for Phillips before 
you were 011 his payroll. A.—Oh, y*es. 

4 0 MR. COOK: And after, also? 
THE WITNESS: Yes. 
Q.—Do you remember the amounts that you put in between 

1924 and 1927, for Phillips? A.—In the races he got as high as 
$25,000 and $30,000 a day*. He says "Go on, run the check through, 
and give me the cash when the check is good". 
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Q.—During the period from 1924 to 1927, three years, in-
clusive, could you state how much, about, as approximately as 
possible, the amount that you had in your own bank account, 
which was the property of Phillips? A.—That I couldn't say. 
1 was gambling myself down the races, and that was the main 
items. 

Q.—Did it run into thousands? A.—Oh, yes. 
B) Q.—Into hundreds of thousands? A.—I don't know. The 

income tax fellows charged me half a million dollars for one year. 
Q.—What bank was that? A.—Bank of Manhattan. 
Q.—Long Island City? A.—Yes. 
Q.—Any other bank? A.—The other bank is an Italian 

Bank. I don't even know the name. 
Q.—In XeAv York? A.—No, on forty-seven, doivn along-

side the office. 
Q.—Long Island City, also? A.—Yes. It used to be 

- Ladice's Bank, but they changed it. 
Q.—Did you have any other office besides the one at 49 

Jackson Avenue? A.—No. We moved from 49 over to 42, about 
two years before Phillips died. That must haATe been around 192G 
or 1927. 

Q.—You moved, you and Phillips? A.—Yes. 
Q.—Did you ever have any office at 9 Jackson Ai'enue? 

A.—Yes, I guess Phillips had an office there. I didn't knoAV any-
thing about that. That AAras a room, not an office, just one room 
belonging to a front office. 

30 Q-—You stated a minute ago that you knoAV Mr. Seely, 
engineer of seAvers for the Borough of Queens, that is what he 
was? A.—Yes. 

Q.—Did you have occasion 'to see him at 49 Jackson Ave-
nue? A.—Well, once in a AAdiile he came in. 

Q.—Once in a AAdiile he came in? A.—Not often. 
Q.—Did vou knoAV a contractor by the name of Petracca? 

A.—Yes. 
Q.—Carmine Petracca? A.—Yes. 
Q.—Did you ever Avork for him? A.—No. 

40 Q.—Never? A — N o . 
Q.—NOAV, did y o u knoAV Dr. MattheAvs? A.—I did. 
Q.—Was he one of Phillips' friends? A.—Yes. 
Q.—Intimate friends, to your knoAvledge? A . — T o my 

knoAAdedge, yes. 
Q .—Do you remember receiving a check from-MattheAvs? 

A.—I receive a check? 
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Q.—Yes, from Mathews ; $5,000. check for deposit? A.— 
Well, maybe. I don't know. If you show me the check, I will 
tell you. 

Q,—Well, this may help you refresh your memory. Will 
you look at a slip dated December 13, 1920, and state if you ever 
have seen this slip before? A.—(Examining paper). It looks like 
1113* signature. 

Q.—Is it your signature? A.—I mean it looks like my 
writing. 

Q.—Your writing? A.—Yes. What's that, 1920? 
Q.—This part of it is just a stamp, a Court stamp. It was 

shown to you before. A.—I think it looks like my writing. 
MR. GOUDRAULT: Your writing. We offer for evid-

ence, this paper, as Plaintiff's Exhibit C- — 
MR. HACKETT: Just a minute. 

2 0 MR. GOUDRAULT: Withdrawn. 
THE WITNESS: Some writing is on there that don't be-

long to me, I think. 
MR. GOUDRAULT: The stamp. 
THE WITNESS: And the other side, whatever that is. 
MR, GOUDRAULT: That is the Court stamp. 

30 We now offer for evidence, as Plaintiff's Exhibit C-233, 
this slip, of deposit to the account of John M. Phillips in the 
Italian Discount & Trust Company, at Broadway and Walker 
Street, New York, dated December 13, 1920, wherein it appears 
that a check of $5,000. has been deposited in that account. 

MR. COOK: We object to this as irrelevant and illegal, 
and not the best evidence of any such deposit. Furthermore, the 
witness says he does not remember it. 

4 Q MR. HACKETT: I join in that objection. 
MR. GOUDRAULT: Well, Mr. Commissioner, at page 

858 of the deposition on this Commission— 
MR. O'DONNELL: Wait a minute. Are you going to read 

from that deposition now? 
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MR. GOUDRAULT: (Continuing) 858, Ave have the evid-
ence of Dr. Mathews, as regards that check. 

MR. COOK: You are referring to our O A A U I commission? 
MR. GOUDRAULT: Our O A V U commission, yes. 

T H E C O M M I S S I O N E R : I Avill alloAV the evidence and 
' 0 grant an exception and reservation. 

(The said deposit slip Avas thereupon received in evidence 
and marked Plaintiff's Exhibit C-233, of this date). 

BY MR. GOUDRAULT: 
Q . — N O A V , look at this and leave out the stamp, A\rhich is 

a Court stamp. You recognize this slip otherwise as being 
prepared by you ? A.—It looks like my handwriting. 

Q.—Did you deposit the check' for $5,000? A.—I don't 
hardly remember it, I made so many deposits. 

Q.—You don't remember A\rhat that particular check Avas? 
A.—No. 

Q.—Do you know Dr. Mathews? A.—I do. 
Q . — D o you knoAv Avhether he gave you that check to cash 

for him? A . — I don't remember that. He gave me so many 
checks I don't remember Avhether that was his check; I don't knoAV. 

Q.—Do you know Major O'Rourke? A.—Yes. 
Q.—With whom Avas he connected? A.—He Avas in the 

30 Tunnel business, I believe. 
Q.—Was he the Oxford Engineering Company? A.—No, 

the O'Rourke Engineering Company. He A\ras building tunnels 
for the City. 

MR. GOUDRAULT: I am through Avith Mr. Zorn. 

CROSS EXAMINATION BY MR. HACKETT: 
Q.—Mr. Zorn, the Borough of Queens is a Borough in AA'hich 

there has been very rapid development in the last 15 years? A.— 
40 Last 10 years. 

Q.—Last 10 years? A.—Yes. 
Q.—The population there has groAvn very rapidly? A .— I t 

tripled itself. 
Q.—And there has been a great deal of construction work? 

A.—Yes, sir. 
Q.—Paving? A.—Asphalt, seAvers. 
Q.—Asphalt— A.—Highways. 
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Q.—Asplialt, sewers, highways, waterworks? A.—Yes. 
Q.—And a great deal of this work was carried on by the 

City? A.—Yes. 
Q.—And the Borough Hall was a Mecca for engineers and 

contractors, and people who AA'ere interested in construction Avork 
generally, Avas it not? A.—Yes. 

Q-—You haA'e told us that you AA'ere selling cement. A.— 
1 0 Yes. 

Q.—Was the Borough Hall a good place to go to meet 
people to AA'hom .you could sell cement? A.—That's the only place 
you could meet them. 

Q.—So the Borough Hall AA'as the place to go to meet the 
contractors and the engineers and the people AA'ith AA'hom .you 
could do business? A.—Absolutely. But that was only on the 
da}' of letting, because eA'en if men did not bid on the jobs, they 
came around to see IIOAA' the jobs AA'ent all the time. A couple of 

2Q hundred people there at eA'ery letting. 
Q.—But there is this suggestion that there is something 

A'ery sinister in the fact that you and Phillips AA'ent to the Borough 
Hall. NOAV , Phillips Avas selling pipe, AA'as he not? A.—Yes. 

Q.—And just as you met vour clients and customers at the 
Borough Hall, I suppose Phillips could meet his clients and 
customers at the Borough Hall? A.—Absolutely. 

Q.—And he had that reason to go. You ha\'e been asked 
if you kneAA' Seelv. He AA'as an engineer, AA'as he not? A.—Yes. 

Q.—He had superior officers? A.—Yes. He had a couple. 
30 Q-—There AA'as Perrine? A.—There AA'ere 50 men under 

him. 
Q.—Fifty men under him, and a half a dozen men over 

him? A.—About that, yes. 
Q.—Do you remember offhand any of the names of the 

men AA'IIO Avere his superior officers at the Borough Hall? A.— 
Well, Rice was the chief, — Mr. Rice was the chief engineer. 

Q.—Yes. A.—And then one higher Avas Cliff Moore. 
Q.—And then AA'asn't there Perrine? A.—Perrine, AA'ell, 1 

don't knoAv that Perrine Avas his superior. I believe they Avere 
40 on the same footing. I mean the title Avas about the same be-

tAveen Perrine and Seely. 
Q.—Did you knoAV Phillips' son, Francis? A.—Oh, j-es. 
Q.—You knew him pretty AA-ell? A.—Well, he came to the 

house. My boy and him Avere pals together. 
Q—We'l l , Ave haA'e been informed that he informed that he 

went along a good deal AA'ith his father, and his father was A'er.v 
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fond of him? A.—Well, he had been sick up to a year or two be-
fore he died. He was paralyzed. 

Q.—He was paralyzed, partially paralyzed in the hands 
and feet? A.—Yes. He couldn't walk. 

Q.—Yes. But somebody has told us that the father was 
very fond of him and used to take him around a lot. A.—Yes. 

10 MR. GOUDRAULT: Mr. Commissioner, I wish to object 
to any cross-examination on this particular point because it does 
not derive at all from the examination in chief. 

THE COMMISSIONER: I will allow you an exception, 
and I will take the evidence. 

MR. HACKETT: It wont be long, Mr. Goudrault. 
BY MR. HACKETT: 

20 Q - — P h i l l i p s , what maimer of man Avas he? I mean, 
Avas he a generous felloAv? A.—Well, at times. Sometimes he 
Avould give you his shirt, and sometimes he Avouldn't give .you a 
hair. 

Q.—Anybody he liked, he Avas apt to be very good to? A .— 
H O A V he felt, according to the situation. I have seen him chase 
a beggar aAvay, and then send me after him to see Avhat he Avanted. 
Other times he said to them "Go to Avork." Just I I O A V he felt 
about the situation. 

Q.—He gambled very heavily on the races? A.—Some-
30 times. 

MR. GOUDRAULT: I Avish to enter an objection here, 
before you ansAver, Mr. Zorn, to this line of questioning, as trying 
to bring out from the Avitness his O I A U I conclusion as to the mind 
and disposition and character of John M. Phillips. 

THE COMMISSIONER: Same ruling; exception. 

MR. GOUDRAULT: And does not derive from the exam-
ination in chief. 

4 0 

BY MR. HACKETT: 
Q.—You haAre said that it happened to you to cash race 

track checks. A:-—Yes. 
Q.—What Avas the largest amount that you kneAV Phillips 

to win on any one race? A.—Well, I don't know exactly. He 
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didn't have bets Avith one man alone; he had different men betting 
for him. 

Q.—Different men betting for him? A.—Yes. 
Q.—Did you knoAv of Phillips Avinning more than $100,000. 

in any one race? A.—On one race, I don't think so. 
Q.—No. Were you and Phillips boys together? A.—.lust 

the same age as I Avas. 
Q.—Were .you raised in the same locality? A . — I don't 

knoAv. I Avas about 12 years old Avhen I got in the neighborhood. 
Q.—Did you have pretty much the same friends? A.—Yes. 
Q.—Do you knoAv Avlien Mr. Phillips first kneAv Cassidv? 

A—Yes . 
Q.—When Avas that? A.—Cassidy A\*as a brother of Bor-

ough President Cassidy*, AA*ho AA*as a good friend of both Phillips 
and myself, and Ave met Cassidy*. Of course, Cassidy Avas living 
in a different locality than AA*e AA*ere. But Avhile he Avas serving 
as — AA'hat do you call the doctors before they* are turned out? 
They havu to serve in the hospital. 

Q.—Interne? A.—Interne. 
Q.—What is Cassidy's business noAV? 

ME. GOUDRAULT: I object, Mr. Commissioner, to this 
cross-examination, as it does not derive from the examination in 
chief. 

MR. COOK: I object to this eA'idence as illegal and ir-
relevant. 

30 
T H E C O M M I S S I O N E R : I will alloAV the answer to be 

made and give you an exception. 

BY MR. HACKETT: 
Q.—Are you still selling cement? A.—Yes, sir. 
CROSS EXAMINATION BY MR. COOK: 
Q.—Mr. Zorn, I understand that you Avere a friend of Mr. 

4 n Phillips for a great many years? A.—Yes, sir. 
Q.—Intimate friends, associates, neighbors, and so on? 

A.—Yes. 
Q.—And in 1924, you entered his employ*, or as you ex-

plained, on his payroll? A.—That's better. 
Q.—Receiving $200. a month for a period of about 2 years? 

A.—Yes. 
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Q.—And then your remuneration was increased for the 
next two years to about $400? 

Q.—And then your remuneration was increased for the 
next two years to about $400? A.—Yes. 

Q—Prior to the time that you were on Phillips' payroll, 
you naturally would not be greatly interested in his affairs? 
A.—Oh, yes I would. 

Q.—I mean you would not except as a friend? A.—As a 
friend. 

Q.—But after 1924? A.—That $200. didn't change any 
position at all. It was just the same as 30 years before that, or 
35 years before that. 

Q.—I understand that, Mr. Zorn. Still the relationship 
did change? A.—Not at all. 

Q.—Not at all. So that although you were in Phillips' 
employ, to a certain extent, between 1924 and 1928, it really made 

2q no particular difference in the relations which existed between 
you? A.—No. 

Q.—That is correct? A.—That is correct. 
Q.—You did things for him before? And you would have 

done things for him aftertvards, if he was alive? A.—Yes. 
Q.—NOAV, did you eArer have occasion to go to the Borough 

Hall — you and Phillips Avere on the same side in municipal 
politics, Averen't you? A.—Not all the time. 

Q.—Not all the time? A.—No, sir. Many a time Ave had 
a Republican in, and Ave had to help him. 

30 Q.—And Connolly and Phillips Avere not always on the 
same side, either? A.—No. 

Q.—They Avere on different sides of the fence? A.—Ab-
solutely. 

Q.—You Avere the district leader, AA'eren't you? A.—Yes, 
sir. 

Q.—In Queens Borough? A.—No, not in Queens Borough. 
1 Avas only the leader of a section of an assembly district, AA'hat 
they call Dutch Hills, that was my section. 

Q.—Phillips Avas a very genial, friendly man, Avasn't he, 
40 on many occasions? A . — W h a t ? 

Q.—A very friendly man, had a great many friends? A.— 
Yes, he did. As an under-sherifff or 10 or 15 years, he made a 
brt of friends. He helped people AArith subpoenas, and jury notices. 

Q.—He Avas ahvays Avilling to help his associates and 
friends, if he could? A . — Y e s . 
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Q.—Did you ever ask Connolly, on belialf of Phillips, to 
nominate people to jobs, in the Borough of Queens? A.—In be-
half of Phillips? 

Q.—Yes, or 011 your own behalf? A.—Oh, yes. 
Q.—And did he do so? Did Connolly do so? A.—Well, 

most of the time Ave were better off if Ave didn't ask him. 
Q.—Better o f f if you didn't ask him? A . — Y e s . I f Ave got 

p a j o b , most o f the time it Avould be ivithout him knowing. 
Q.—Most of the time it Avould be a refusal? A.—Most of 

the time. 
Q.—I understand that Connolly and Phillips were not 011 

good, terms, 011 occasions. A.—On occasions, yes. 
Q.—They Avere not 011 good terms? A.—No. 
Q.—They didn't pull together. A.—If he nominated a can-

didate and Ave didn't like him, AArliy, Ave AArent out against him. 
Many a times Ave had three candidates, each one Avas for a dil'-

„ „ ferent one. We could not unite on one. 
Q.—Do you remember asking Connolly to giATe Caplis a 

job, and he refused to do so? A.—Well, I don't knoAV if I asked 
him or not; but I knoAV Phillips supported Caplis in one election, 
and I didn't. I Aims for the regular nominee of the Democratic 
Party, and Phillips and me had many a battle over that because 
he ivanted me to support his man and I ivouldn't do it. 

Q.—You got no assistance from Connolly? A.—Well, that 
I don't knoiv. That Aims only about mine, betiveen Phillips and 
myself. 

3 0 MR, COOK: All right. 
BY MR, HACKETT: 
Q.—Well, Caplis ivas a laivyer, wasn't he? A.—Yes, sir. 

He ran for Judge over there about 15 years ago. 
Q.—Did Connolly gii'e you any help to nominate Caplis? 

A.—No. Phillips nominated Caplis. He got a petition signed 
for him, and I think Phillips ivas responsible for the expenses, I 
believe. 

40 Q.—And Connolly fought you 011 that issue? A.—Why, of 
course. 

Q.—Fought Caplis? A.—Connolly had a man by the name 
of Heddington. 

Q.—Who Avon? A.—Heddington Avon. 
MR. GOUDRAULT: That is all, Mr. Zorn. Thank you. 
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MR. HACKETT: When was that, Mr. Zorn? 
THE WITNESS: About 15 years ago. 
(Witness excused). 

10 (Recess from 1:15 p. ni. to 2:15 p. m.) 

AFTER RECESS. 2:15 p .m. 

DEPOSITION OF FRANCIS WILLIAM HOPKINS, JR. 

FRANCIS WILLIAM HOPKINS, JR., age 35; residence, 
„ „ 2 Herbert Avenue, "White Plains, New York; occupation, certified 

public accountant; a Avitness produced, SAVorn and examined on 
the part and behalf of the People of the State of NeAV York, the 
plaintiff, deposeth and saith as folloAvs: 

DIRECT EXAMINATION BY MR. GOUDRAULT: 
Q.—You have a degree of certified accountant, Mr. Hop-

kins? A.—Yes, sir. 
Q.—And as such .you are licensed to practice as an ac-

countant? A.—Yes, sir. 
30 Q.—What is the name of .your firm H O A V ? A.—Hopkins, 

Barnes & Company. 
Q . — H O A V long have you been an accountant, approximate-

ly? A.—Since 1913. Certified in N C A V York in 1921. 
Q.—HaAre you done any accounting in connection Avith 

certain state's investigations here in NeAV York? A.—Yes. 
Q.—Will you state the cases, if you remember them? The 

investigations, rather? A.—People against Connolly, et al., and 
I think it Avas the People against Tommaney Heal}', and Ewald. 

Q.—Were you in the Meyer Investigation? A.—No, I Avas 
40 not. 

Q.—Justice Scudder? A.—Justice Scudder, yes. 
Q.—You Avere in that investigation? A.—Yes. Justice 

Scudder and Justice Shearn. 
Q.—That Avas another one? A.—No, that is all the Con-

nolly case, prior to the— 
Q.—Prior to the trial itself? A.—That's right. 
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Q.—But you did some accounting at tlie trial also of the 
People against Maurice Connolly and others? A.—Yes, that is 
what I was referring to; the whole proceeding, from Justice 
Scudder down. 

Q.—Did you make an extensive work of accounting there 
in those various investigations or cases? A.—I certainly did. 

Q.—Do 3tOU know the Lock Joint Pipe Company? A.—Yes, 
10 sir. 

Q.—And its head office, where is it? A.—Ampere, New 
Jersev, it was then. I don't know where it is now. 

Q.—Do 3rou know the Core Joint Pipe Compaii3r? A.—No. 
Q.—Do 3tOU know the Newark Pipe Company? A.—Only 

l)3r reputation, both of them. 
Q.—Aind the Federal Pipe, by reputation onl3T? A.—Onl3' 

1)3" reputation. 
Q.—Have 3Tou ever made aii3T searches to find out the prices 

at which the Lock Joint pipes were being sold? A.—Yes. 
^ Q.—Was that work carried on by yourself personally? 

A.—Yes. 
Q.—I mean the searches, the information? A.—Yes. 
Q.—You have examined at what prices that company was 

selling its pipe in various localities, have you, Mr. Hopkins? 
A.—Yes. 

Q.—In the Borough of Queens, City of New York, and out-
side of the City of New York? A.—What period? 

Q.—<Say from 1918 to 1927. A.—Yes. 
30 Q-—So do I understand 3rou to mean that 3Tou are in a 

position to give us the prices at which the Lock Joint Pipe Coni-
pan3r was selling its pipes during that period of time outside of 
the Borough of Queens? A.—Yes, sir. 

Q.—Would 3Tou give us the source of 3rour information; I 
mean the material from which it was obtained? A.—Original 
invoices, original books of account, ledgers; that's all. I might 
qualify that b3T stating that original invoices onl3T from 1921 on, 
although m3r examination dated from 1917 to 1927, inclusive; 1918 
to 1927 inclusive. The original invoices were not to be had, were 

40 not found. And when I say original invoices, I mean copies of 
the invoices that were rendered to the customers of the Lock joint 
Company. 

MB. COOK: Then they were not originals? 
THE WITNESS: Copies. 
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Q.—That is only for a certain period of time, certain years, 
that you could not find the originals? A.—Prior to 1921. 

Q.—How long were you working at the hooks and invoices 
and ledgers of the Lock Joint Pipe Company in connection with 
getting this data and information? A.—About 3 01* 4 weeks. 

Q.—May I ask you what was the outcome or result of your 
work as regards the prices charged by the Lock Joint Pipe Coin-
pany to its various customers, in various localities, during that 
period? 

MR. HACKETT: Mr. Commissioner, I wish to object to 
the further examination of this witness as irrelevant and illegal. 
The Lock Joint Pipe Company is not a party to this litigation, 
and so far as I am aware, it had no contract with the people of 
the State of Xew York, and the information which it is sought 
to elicit from this witness is, I submit, without point and without 
use to the determination of the issues before the Court. 

20 
MR. COOK: And 011 behalf of the other defendants, Mr. 

Commissioner, I wish to avail myself of the objection that Mr. 
Hackett has taken. This witness prefaces his evidence by say-
ing that he made this so-called investigation from original in-
voices. 

He then, very properly, corrects his statement by saying 
that he made his investigation from copies of the original in-
voices. Now, we have neither seen the copies nor the original 

30 invoices themselves, and it is perfectly absurd to think that he 
can forward as an expert witness and testify against us on the 
data which he himself has given. 

THE COMMISSIONER : I Avill allow the eA*idence, sub-
ject to your reservations, and give you an exception. 

MR. GOUDRAULT: What is the question, Mr. Scliultz? 
(Question read by the Clerk). 

4 0 THE WITNESS: (AnsAvering) I prepared a list. 
MR. COOK: Mr. Commissioner, may I ask that the objec-

tions that have been made to this evidence shall apply to the 
entire evidence of this Avitness and not merely to this evidence. 

THE COMMISSIONER: They shall apply to all the evid-
ence forthcoming from this Avitness on the grounds stated by you, 
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and 011 tlie additional ground that the same is hearsa.y and not 
based 011 the original evidence. 

MR. HACKETT: And that applies to the defendants 
whom I represent, as well as to the defendant represented by 
Mr. Cook, I assume. 

1Q THE COMMISSIONER: It does, Mr. Hackett. 
BY MR. GOUDRAULT: 

Q.—You have a list of the prices? A.—I prepared a list of 
the prices. 

Q.—I see. Now, just to clear one point up. I understood 
you to say that you did work from ledgers and books of the Lock 
Joint Pipe, and furthermore, on invoices. Some of those invoices 
you stated were originals, or duplicates, is that right? 

20 MR. COOK: He didn't sa.y they were originals. 
Q.—Mr. Cook, I think, made a mistake when he said that 

you first stated that it was original records and then you further 
corrected it by stating it was only copies, so just give us the very 
source of your information. A.—In our terminology, in account-
ing terminology, Ave speak of originals, as the sources of original 
information for the accounts. And AA'lien I said originals, I 
meant the original papers from Avhicli the original entry Avas 
placed 011 the account. I did not mean a so-called original invoice 

30 which, under ordinary circumstances, goes to the customer. 
Q.— I see. A.—Those AA'ere checked t o the ledgers, the ac-

counts receiA-able ledgers, cost ledgers, general ledgers. 
Q.—By yourself? A.—By myself. 
Q.—As taken from those invoices that you had in your 

possession? A.—That Avere in the possession of the Lock Joint 
Pipe Company. 

Q.—And at a certain time in your possession for the pur-
pose of that Avork and investigation? A.—Yes, sir. 

Q.—I see. And you further stated that you traced back 
40 by checking the items appearing on those involves to the ledgers 

of the company? A.—Yes. I tied them into the accounts. 
Q.—And those Avere the original ledgers of the company? 

A.—That's right. 
Q . — N O A V , you haAre then prepared, I suppose, as you say, 

a summary of your Avork, in Avliicli summary I presume the prices 
are given, is that right? A.—Yes, sir. 
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Q.—Could you give us first, if you recollect, the various 
sizes of pipe, of precast pipe, being built by the Lock Joint Pipe 
Company and sold to its customers for the purposes of construc-
tion of sewers? By that I mean the pipes, say, from 24 inches 
up. A.—To the best of my recollection I saw no pipe sizes smaller 
than 24 inches, and 110 size larger than 90 inches, and they ran 
three inches apart; 24, 27, 30, 33 and so on up. 

Q.—I see. Now, can you give us first the highest price at 
which Lock Joint pipe was sold for each size for that entire 
period of 1918 to 1927, starting with, say, first, the 24-inch pipe? 
A.—Outside of Queens County only? 

Q.—Yes. A.—Yes. 
Q.—Would you also be in a position to state the low price 

at which the same company sold its precast pipe—always outside 
of Queens—during that period? A.—Yes. 

Q.—And on all those sizes of pipe from 24 inches up to 
90? A.—My schedule will show. I can't recall offhand whether 
the same sizes of pipe were sold in each year or not. I would have 
to refer to my schedule. 

Q.—I see. Then in preparing the schedule, did you at the 
same time prepare an average price at which the Lock Joint Pipe 
Company Avas selling its pipe outside of the Borough of Queens, 
City of NeAV York? A.—Yes. 

Q.—What would be the highest price at Avliicli these pipes 
of the various sizes, Avould be sold uutside of Queens during the 
period? Take, for instance, the 24-inch pipe. A.—You mean 
during the ten years? 

Q.—Yes. A.—The high for the ten years, or the high for 
one year? 

Q.—The high for one year. A.—What year do you Avant? 
Q.—The first year? A.—1918? 
Q.—Right. A.—The high for AA'hat sized pipe? 
Q.—24-inch. A.—$1.90 per foot. 
Q.—27-incli? A.—27-inch, $2.25 a foot. 
THE COMMISSIONER: This is outside of NeAV York 

City? 
THE WITNESS: Outside of Queens. 
Q.—The 30-inch? 
MR. COOK: What are you reading from? 
THE WITNESS: I am reading from that schedule I pre 

pared. There are fiA-e pages of it. 
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BY MR. GOUDRAULT: 
Q.—30-incli pipe? A.—$2.40. 
Q.—36-incli pipe? A.—$3.60. 
Q.—42-inch pipe? A.—$3.50. 
Q.—45-inch pipe? A.—$4.15. 
Q.—48-inch pipe? A.—$5.75. 

10 Q.—72-inch pipe? A.—$10.50. 
Q.—78-inch pipe? A.—$12.50. 
Q.—That would be the highest during those years, for those 

sizes of pipe, outside of Queens? 
MR. COOK: For one year, Mr. Goudrault; not for those 

, years. 
THE WITNESS: For 1918. 
MR. COOK: For that year. Bnt you said "those years", 

20 and the witness is speaking of one year. 
MR. GOUDRAULT: That's right, 1918. 
THE WITNESS: 1918. 
Q.—NOAV , if you take the highest for the next year, 1919, 

the highest price at Avhich these various sizes of precast pipe 
Avere sold by the Lock Joint Pipe Company outside of Queens, 
Avould you give us from 24 inches right along, and state the high-
est price at Avhich it Avas sold? A.—The highest price, 

24-inch $2.00 
27 " 2.50 
30 " 2.50 
33 " 3.45 
36 " 3.80 
42 " 4.55 
45 " 4.80 
48 " 5.80 
51 " 6.25 

all in the }rear 1919. 
Q.—Will you I I O A V give us the highest price for the year 

1920 at AA'hich Lock Joint pipe Avas sold? A.—The year 1920— 
33-inch $3.35 
42 " 4.70 
45 " 5.25 
48 " 6.05 
51 " 6.20 
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54-inch $7.60 
57 " 7.70 
60 " 9.15 
66 " 10.25 

That is all for the year 1920. 
Q.—Will you now take the highest prices at which the 

10 pipe was sold during the year 1921? A.—In the year 1921— 
36-inch $3.65 
42 " 4.55 
45 " 4.10 
48 " 5.90 
54 " 6.30 
66 " 12.00 
72 " 14.25 

Q.—Will you now give us the highest price for the year 
20 1922, at which that pipe was sold outside of Queens by the Lock 

Joint Pipe Company? A.—For the year 1922— 

30 

27-inch . $2.00 
33 a 2.85 
36 a 3.00 
42 a 3.90 
45 « 4.15 
48 a 5.45 
54 u 6.65 
66 u 9.45 
72 a 9.50 
78 a 11.90 
84 a 13.10 

That's all for 1922. 

40 

1923? A.—For 1923— 
24-inch $1.80 
27 u 2.05 
30 a 2.50 
33 n 2.90 
36 i( 3.50 
39 n 3.35 
42 a 4.50 
48 (( 5.70 
60 a 8.80 
66 a 9.00 
72 a 12.10 
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Q.—Is that all for that year? A.—That's all for 1923. 
Q.—Will you now give the prices in 1924? A.—In 1924— 

30-inch $2.45 
33 " 2.90 
36 " 3.40 
42 4.20 
48 " 5.45 
54 " 6.50 
66 " 9.25 
72 " 10.50 
78 " 13.75 
84 " 15,25 
90 " '18.25 

That's all for 1924. 
Q.—Will you now give the prices for the year 1925? A.— 

24-inch $1.90 
27 (I 2.45 
33 a 3.40 
36 a 3.15 
39 ti 3.25 
42 u 4.50 
63 u 8.65 
78 a 12,40 
84 a 13.75 

3 0 That's all for 1925. 
Q.—Will you give those for 1926? A.—For 1926— 

24-inch $1.60 
30 " 2.45 
33 " 3.20 
36 " 3.70 
42 " 4.90 
48 " 6.10 
54 " 6.50 
60 " 7.90 
66 " 9.40 
72 " 10.75 
78 " 13.00 
84 " 14.15 
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Q.—Now, for the year 1927. A.—For the year 1927— 
24-inch $2.10 
27 " 2.35 
30 " 3.00 
33 " 3.65 
36 " 4.00 
39 " 3.65 
42 " 4.60 
48 " 6.00 
54 " 6.35 
60 " 8.80 
66 " 10.40 
72 " 12.40 
78 " 13.23 
84 " 14.21 

That's all in 1927. 
20 

Q.—Now, for the last rear, 1928? A.—I didn't take 1928. 
Q.—Up to 1928, I see. A.—Yes. 
Q.—And on that schedule of yours appear also the local-

ities where these pipes were delivered? A.—Yes, sir. 
Q.—Do those prices mean the prices at place of delivery 

alongside the job? A.—No, I won't say that. They are the 
price at the point of manufacture. 

Q.—Will you now produce, as Plaintiff's Exhibit C-234, 
this schedule of high prices; that is, the highest prices. A.—That 

30 schedule shows the high, low and average. 
Q.—I see. A.—By sizes and by years, for the years 1918 

to 1927, inclusive. 
ME. HAOKETT: I renew my objection, Mr. Commis 

sioner. to the production of this document, as being purely hear-
say, and irrelevant and illegal. 

ME. COOK: On behalf of the defendants, I join in Mr. 
Hackett's objection, and state that the exhibit which is now 

40 offered has nothing to do with the sale of pipe in Queens, and 
it is utterly irrelevant to the present issues. 

THE COMMISSIONER: I will allow it in evidence sub-
ject to your objections, and grant you an exception and reserva-
tion. 



—1170— 

Francis William Hopkins Jr. for plaintiff (redirect examination) 

(Tlie said schedule was thereupon received in evidence and 
marked Plaintiff's Exhibit C-234, consisting of five pages, of this 
date). 

Q.—That schedule, I understand, also contains the low 
prices at which the same company, the Lock Joint Pipe Com-
pany, was selling its precast pipe in the same localities for that 

10 same period of time? A.—Yes, sir. 
Q.—Is that right? A.—Yes, sir. 
Q.—Will .you give us the low price for each size of pipe 

which .you have investigated, for each year from 1917 up to 1928. 
MB. COOK: These are the high figures, are they? (Ke-

ferring to Exhibit C-234). 
THE WITNESS: No. Those are high, low and average. 
MB. HACKETT: Just a minute. The witness has given 

20 us the high prices. I understand that the low and the average 
prices are embodied in the same document, and I would suggest— 

ME. GOUDEAULT: I quite agree with that, that they 
lie filed. 

MB. HACKETT: It is not necessary that they be incor-
porated in the deposition. 

MB. COOK: Mr. Commissioner, I object to the produc-
tion of this exhibit on another ground, namely, that I can not 

30 understand it. He says "High, low and average, $1.90". I don't 
know what he means by that. 

THE WITNESS: May I explain it? 
MB. COOK: Yes, surely; explain it. 
THE WITNESS: Why, where it says high, low and aver-

age, with just one amount, it means there Avas only one sale. 
MB, COOK: I see. 

4 0 BY ME. GOUHEAULT: 
Q.—One point, Mr. Hopkins? A.—One sale. It had to 

be high, I O A V and average. 
Q.—This schedule C-234 also contains the I O A V price at 

which these various sizes of pipe Avere sold by the Lock Joint 
Pipe Company outside of Queens? A.—Yes, sir. 
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Q.—In tliat period of time? A.—Yes, sir. 
Q.—And in order to get an idea of how that compares 

with the general range of prices, you also prepared the average 
price, is that right, Mr. Hopkins? A.—Yes, sir. 

Q.—And that also appears on that same statement? A.— 
Yes. 

Q . — I see. N O A V , Mr. Hopkins, I see that you have pre-
pared another schedule Avhick I I I O A V ask you to look at. Was 
that prepared by you? A.—Yes,.sir. 

Q.—Will you describe what that is? A.—Memorandum 
of prices at AA'hicli Lock Joint Pipe has actually been sold in 
the years 1918 to 1927, inclusive, outside of Queens Count}', and 
in places and on sites Avhere the pipe could be precast on the 
job and distributed accordingly. This is the original schedule 
from the books and accounts and duplicate inA'oices of the Lock-
Joint Pipe Co. That other schedule Avas prepared from this. 

20 MR. COOK: Oh, the first schedule, Exhibit 234, Avas pre-
pared from another schedule that you yourself had previously, 
is that correct? 

THE WITNESS: Yes. 
MR. COOK: Well, I reneAv my objection, Mr. Commis-

sioner, to the first exhibit, C-234. 
MR. HACKETT: So do I. 

30 THE COMMISSIONER: Same ruling. 
B Y M R . G O U D R A U L T : 

Q.—I understand, therefore, that both schedules AA'ere pre-
pared by yourself? A.—Yes, sir. 

Q.—And the information that appears on that Exhibit 
C-234, is information AA'hicb A T O U gathered and Avhich appears on 
this schedule? A.—The aA'erage price does not appear on this 
schedule. The aA'erage price is a mathematical calculation be-

4Q tAA'een the high and I O A V as taken from this schedule (indicating). 
Q.—But the high and IOAV do appear on this schedule, 

Avhich I noAV offer in evidence as Plaintiff's Exhibit C-235, con-
taining seA'en pages. 

MR. COOK: Same objection. 
MR. HACKETT: Same objection. 
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THE COMMISSIONER: Same ruling. 
(The said schedule was thereupon received in evidence 

and marked Plaintiff's Exhibit C-235, of this date, containing 
seven pages). 

Q.—On this Exhibit C-235, you have all the sizes of pipe 
that do appear on that other schedule that you prepared? A.— 
Yes, sir. 

Q.—And also the localities? A.—Yes, sir. 
Q-—And that information and data were gathered at the 

office at Ampere, New Jersey, of the Lock Joint Pipe Company, 
b.y yourself? A.—Yes, sir. 

Q.—And checked by yourself? A.—Yes, sir. 
Q.—From the original books and invoices and ledgers? 

A.—Yes, sir. 
Q.—Now, Mr. Hopkins, will you look at this set of books 

which have been filed as Plaintiff's Exhibit C-167-A to O, in-
clusive, and state if you have seen these before, by looking at 
them? 

MR. COOK: What are they? 
MR. GOUDRAULT: Those were the estimate sheets filed 

by Miss Ryan, the very last day of the February session. 
THE WITNESS: (Answering) They look familiar. 
Q.—Do you know what they are? A.—I don't know what 

they are. 
Q.—These books, Mr. Hopkins, were filed by Miss Ryan, 

the Secretary and representative of Mr. Hart, who was salesman 
for Newark & Core Joint Pipe, and she testified that they were 
estimate sheets of prices submitted to clients for the purpose 
of selling these two kinds of pipes. Do you recollect that that 
would be these sheets? 

MR. COOK: On behalf of the defendants, I object to this 
question as entirely improper, irrelevant, and having no bearing 
on the issues. I also do not admit the correctness of Mr. Gou-
drault's statement as to what Miss Ryan said, nor as to the 
relevancy of Miss Ryan's evidence, if she did say it. 

THE COMMISSIONER: I will allow the question, sub-
ject to your objection. 
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THE WITNESS: What is the question? 
(Question read by the Clerk). 
THE WITNESS: (Answering) No, I couldn't recollect 

anything of the kind. 
BY ME. GOUDRAULT: 

10 
Q.—Then Avill you describe wliat they are, by looking at 

them; if you haA'e looked at them before? A.—These books ap-
pear to be estimate sheets for several kinds of concrete pipe. 

Q.—What kind of pipes? A.—(Several kinds, including 
NeAvark concrete pipe, Core Joint concrete pipe. And there are 
other odds and ends of piping here. 

Q.—Mr. Hopkins, have you had occasion to go through 
these thirteen books before? A.—I can not say AAt1Iether I had 
occasion to go through these thirteen books before. I did go 

20 through a number of estimate books of this man Hart, in the 
case of the people against Connolly. But AA'hether these are the 
books or not, I don't knoAV, because I haven't got the original 
schedule Avhich I took certain information off. 

Q.—All right. When you secured that information from 
some books of Hart's, AA'hat did you do? A.—I prepared a 
schedule shoAving the sales of pipe similar to the schedule that 
has already been submitted for Lock Joint, shoAA'ing the high, 
I O A V and average of sales, as shoAA'n by those estimate sheets. 

Q.—And that schedule Avas prepared from some bid sheets 
^ 1hat Avere submitted to vou by Mr. Hart, I understand? A.— 

That's right. 
Q.—And the AA'ork that you made for the Lock Joint Pipe 

Company, you did Avhat those books of estimate do for the pipe 
that Mr. Hart AA'as selling? A.—I did. 

Q..—According, at least, to the bid sheets that Avere shoAA'n 
to you? A.—I did. 

MR. GOUDRAULT: That is all, Mr. Commissioner, AA'ith 
this Avitness, as far as this Avitness is concerned, AA'ith the excep-

49 tion that Ave reserve our right to examine him further in Mon-
treal, if the Court there U I I O A V S us to further examine this Avit-
ness. 

Your AA'itness. 



—1174— 

Francis William Hopkins Jr. for plaintiff (redirect examination) 

ME. HACKETT: Well, I will enter a protest now to that. 
We have come here because Mr. Hopkins and other gentlemen 
were not to be available in Montreal. 

CROSS EXAMINATION BY MR. HACKETT: (Under 
reserve of objections made) : 

|ft Q.—Mr. Hopkins, I understood from your testimony that 
you have given your whole business life to accountancy? A.— 
Piratically. 

Q.—You began in 1913? A.—Yes, sir. 
Q.—You must have been a very young man then. A.— 

Just out of high school. 
Q.—Just out of high school. And you continued until 

1921, when you got your license? A.—That's right. 
Q.—And from 1913 to the present time, you have been 

associated with accountants, or practicing accountancy? A.— 
20 Y e s -

. Q.—You are not a salesman? A.—No, sir; I should say 
not. 

Q.—Much less an engineer? A.—Not an engineer. 
Q.—Nor a freight rate expert? A.—No, sir. 
Q.—Nor an economist? A.—No, sir. 
Q.—You were asked to undertake a task and von per-

formed it with such skill and experience as you possessed. A.— 
Yes. 

Q.—And you don't know what it cost to move pipe across 
30 the Continent per unit of weight? A.—No. 

Q.—And again, that would depend whether it was sent by 
rail or by water? A'.—Yes. 

Q.—Or over one road, or over half a dozen? A.—Yes. 
Q.—I note that in the year 1922, 27-inch pipe sold at an 

average price of $2.00, and that in 1919, 27-inch pipe sold for 
$2.50. That is an increase, if my figures are correct, of about 
25 per cent, in the prices, is it not? A.—I haven't got the 
schedule in front of me. 

Q.—Well, if you will look at the exhibit you will find, I 
4 0 think, that in 1919 27-inch pipe was sold for $2.50, and that in 

1922, 27-inch pipe was sold for $2.00, is that right? A.—That's 
right. 

Q.—NOAV , if you add 25 per cent, to $2.00, you arrive at 
$2.50? A.—That's 'right. 

Q.—So 27-inch pipe increased in price by 50 per cent.? 
A.—I Avouldn't say that. 
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Q.—Well, your figures sliow that, do they not? A.—My 
figures show that 27-inch pipe in 1919, the highest price was 
$2.50, at Syracuse, New York. The figure that you refer to in 
1922 lor 27-inch pipe shows the highest price for the same pipe 
in Philadelphia, Pennsylvania. 

Q.—Well, that is just to bring out that your schedule is 
a very interesting document, but of no interest or value in so 

1 0 far as the Borough of Queens is concerned. A.—I am not here 
to state whether it is or whether it is not. 

Q.—You are a very wise Avitness, Mr. Hopkins. And I 
Avould like to draAv to .your attention that in the year 1919, ac-
cording to vour schedide, 42-inch pipe — or rather, 51-inch pipe, 
sold for $6.25. A.—High. 

Q.—High. And in 1922, 54-inch pipe sold for $0.65? A.— 
You are comparing 51-incli pipe Avith 54-inch pipe. 

Q.—With 54-inch pipe, yes. A.—That's right. 
90 Q-—Noaa', I also find that in 1921, 72-inch pipe sold for 

$14.25. A.—That's right. 
Q.—And the next year, 1922, 72-inch pipe sold for $9.50. 

A.—That's right. 
Q.—So 72-inch pipe in 1922 was just 50 per cent, higher 

than in 1921? A.—You mean the other way around, don't you, 
loAver? 

Q.—LoAver. A.—Approximately. That is Avliat the fig-
ures shoAv. 

Q.—That is A\Tliat the figures shoAv, 50 per cent.? A.—Ap-
30 proximately. $14.25 in 1921, as compared to $9.50 in 1922. 

Q.—Well, let us take it this Avay: $9.50 AAras the price of 
72-inch pipe in 1922? A.—Yes. 

Q.—If you add 50 per cent, to that price, you arrive at 
$14,25? A.—That's right. 

Q.—Which Avas the price in 1921? A.—That ' s right. 
Q.—Yes. So there Avas a little fluctuation there of 50 

i/cr cent.? A.—50 per cent, over the 1922 price. 
Q.—Yes. A.—That's right. 
Q.—That is Avhat I Avas trying to make clear. And do you 

40 knoAV anything of the tensile strength of pipe? A.—I knoAV no-
thing whatsoever of the tensile strength of any kind of pipe. 

Q.—And nothing of the stresses and strains to Avhich pipe 
is subjected in different strata? A . — N o , sir. 

Q.—Nothing of hazards AA'hich attach to the particular 
contracts under Avhicli this pipe A\-as placed? A.—No, sir. 
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Q.—Or of the peculiarities of structure and mix that were 
executed for the Borough of Queens? A.—Nothing whatsoever 
along those lines. They are entirely outside of my province. 

CROSS EXAMINATION BY MR. COOK: (Under re-
serve of objections made) : 

10 — H o p k i n s , the figures that you have given, and 
the exhibit which you have produced, were figures of a price of 
the pipe at the place where that pipe was manufactured, wasn't 
it? A.—Yes. 

Q.—So that Ave have not to consider freight rates or any-
thing in connection Avith your figures at all? A.—Not as far as 
completed pipe is concerned. 

Q.—That is AA;hat A\re are talking about. And yet, al-
though that is the case, the prices of this pipe varied very con-
siderably, as Mr. Hackett has pointed out and as you have ad-

20 mitted, from year to year; prices varied from .year to year. For 
example, in the year 1922, the cost of 72-inch pipe Avas $9.50, 
according to your statement, the high cost of the pipe? A.—As 
shoAA'n by the records. I am not responsible for the records. 

Q.—No, no, I am not holding you responsible. I am only 
talking about vour exhibit. A.—That's right. 

Q — It Avas $9.50? A.—That's right. 
Q.—And the year folloAving that, in 1923, it Avas $12.10. 
Q.—That is correct, is it not? A.—At a different loca-

tion. 
30 Q.—And the year following that, in 1922, it Avas $12.10. 

A.—At still a third different location. 
Q.—A third different location. Well, AVIIV do you take 

different locations if you are not alloAving anything for the 
freight rate, and are taking it at the point of manufacture. A.— 
At the time of the preparation of this schedule, I Avas instructed 
to get this information. 

Q.—Yes; but you have not ansAvered my question. You 
started by saying you took prices at the point of manufacture. 
A.—All right". May be your idea of the point of manufacture 

4 0 and mine are different. The point of manufacture in this Lock-
Joint Pipe is the place where they have their cement, and they 
got their sand and they got their reenforcement, and they have-
already shipped their forms there, and they build the pipe right 
there. 

MR. GOUDRAULT: On the job? 
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THE WITNESS: Piratically 011 the job. 
MR. COOK: Mr. Goudrault, please — 
BY MR. COOK: 
Q.—So that that is how you account for the variation in 

the prices? A.—I don't account for the variation in the prices 
whatsoever. I am not prepared to account for the variation in 
prices. 

Q.—And you don't account for them? A.—I do not ac-
count for the variation in prices; I do not guarantee these prices. 
These are prices which were taken from records which, to me, 
as a man experienced in my profession — which I admit I am, 
with all due respect to the profession, from the original record, 
and I am not responsible for any prices or variations whatso-
ever. 

2Q Q.—And you have not got those original records here? 
A,—I have not got those original records here. 

Q.—And there is 110 way of our checking those original 
records? A.—I don't know. 

Q.—Except by politely and with due reference accepting 
your, statement, isn't that so, Mr. Witness? A.—Well, I don't 
know. I wouldn't be surprised, but what you might be able to 
be given the same access which I was given. I am not in a posi-
tion to state that. 

Q.—You don't know that. At all events, the records are 
30 not here in this room? A.—I haven't seem them. 

Q.—And all the figures you have given were for sales out-
side of the Borough of Queens? A.—Yes, sir. 

MR. COOK: That is all. 
REDIRECT EXAMINATION BY MR, GOUDRAULT: 
Q.—In order to put it clear, Mr. Hopkins, I asked you 

while examining you in chief, or on direct examination, if those 
prices appearing 011 schedules that you have prepared, and 

40 which have been filed as Exhibits C-234 and C-235, if it was a 
price at the Lock Joint Pipe factory, and'you stated "Yes", but 
you said at the point of manufacture. Will .you explain what 
you mean by that, because I read 011 your schedule here, 0-235. 
that you state "Memorandum of prices at which Lock Joint pipe 
has .actually been sold in the years 1918 to 1927 inclusive, out-
side of Queens County, and in places and on sites where the pipc-
could be precast on the job and distributed accordingly." 
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Well, now, do I understand that the prices that do appear 
there mean that the price is ivhen it reached that particular 
point there, that place? A.—It is the price of the pipe com-
pleted Avhere it A\ras made. 

Q.—And does the place AiThere it Aims made appear on 
this schedule? A.—Yes. 

Q.—So, to make it clear, if you liaiTe here 36-inch pipe 
sold at $3.60 in 1918, at Milhurn, Neiv Jersey, that means that 
it is the price paid at Milhurn, Neiv Jersey? A.—That's right. 

Q.—I see. And it is the same for each other place? A.— 
That's right. 

Q.—Therefore you did not hai'e to take any freight rates 
into account? A.—No. 

Q.—None AAThateirer? A.—Not on that finished pipe. 
Q.—And this urns all finished precast pipe? A.—That's 

right. 
O n Q.—NOAA7, do I understand that you also, in looking up 

these inimices, books and ledgers, of the Lock Joint Pipe Com-
pany, did you also investigate at ii'hat price the pipes ivere sold 
in Queens County during that same period? A.—Yes. 

Q.—You did? A.—Yes. 
Q.—And you haire prepared a schedule? A.—Yes. 
MR. HACKETT: With great deference, I submit, Mr. 

Commissioner, that Ai'e ha\-e got to finish this thing some time 
noAV. 

30 MR. GOUDRAULT: Will you read me my last four or 
five questions and the ansivers? 

(Record read by the Clerk). 
BY MR. GOUDRAULT: 
Q.—So, to complete my information, in order to clear this 

up for the Court, this item which I did have you explain there, 
that sale at Milburn, Neiv Jersey, that means that according to 
the invoice P. Mauriello ivould have paid $3.60 for the 36-inch 

4 0 pipe? A.—That's right. 
Q.—There urns no transportation charge. It ivas the price 

of delii-ery on the job. A.—That's right. 
MR. GOUDRAULT: I have no further questions. 
(Witness excused). 
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Jefferson J. Re illy for plaintiff recalled (direct examination). 

DEPOSITION OF JEFFERSON J. REILLY 
(recalled). 

JEFFERSON J. REILLY was recalled as a witness on 
behalf of the plaintiff, having been previously duly sworn, 
testified further as follows: 

10 
DIRECT EXAMINATION BY MR. GOUDRAULT: 

Q.—Mr. Reilly, I now show you four sheets of paper. Will 
you describe them briefly, and state what they are? A.—Re-
tabulation of bids received 011 August 3, 1925, for a sewer and 
appurtenances in Farmers Boulevard, from Judith Street to 
143rd Road, etc., Fourth Ward. Two are tvpe B — all are type 
B. 

Q.—All are type B? A.—All are type B. 
20 Q-—For how many contracts? Each bid is for one con-

tract, is it? A.—There are four different contracts. Four sec-
tions. 

MR, GOUDRAULT: Plaintiffs offer for evidence these 
summaries of proposals, as Plaintiff's Exhibit C-23G, comprising 
four sheets. 

MR. COOK: I object formally, that this is not the best 
evidence of the bids, being a mere re-tabulation, and further, 
that it is incompetent for the Avitness to produce this at the 
present time. 

MR. HACKETT: I join in that. 
THE COMMISSIONER: The objections are noted, and I 

grant you an exception. 

(The said summaries of proposals, four sheets, Avere 
thereupon receiA'ed in evidence and marked Plaintiff's Exhibit 
C-23G, of this date.) 

49 Q.—You haA'e already, Mr. Reilly, fully explained in your 
previous testimony, hoAv these summaries of proposals were 
prepared, haven't you? A.—Yes, sir. 

Q.—You have personal knowledge of how they are pre-
pared? A.—Yes, sir. 

MR. COOK: They AA'ere not prepared by you, were they, 
Mr. Reilly? 
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THE WITNESS: No. 
MR. COOK: They are copies made by an official of your 

department? 
THE WITNESS: Yes, sir. 
BY MR. GOUDRAULT: 

10 
Q.—Copies made as tbe bids were read, is that it, when 

opened? A.—They are checked. After the bids are received, 
they are taken in longhand in this fashion, (indicating). They 
are brought to the respective bureaus, and then checked by 
engineers. In fact, they are checked three times, and then they 
are transferred over so that they can be typewritten and checked 
again. 

MR. O'DONNELL: None of the checking was made by 
20 - v o u ? 

THE WITNESS: No, sir. 
Q.—I I I O A V shoAv you three sheets. Will you describe them, 

as plaintiffs Avish to offer them for evidence. A.—These are 
three recapitulation sheets for a seAver in Farmers Boulevard, 
from Judith Street to 143rd Street, Contract No. 2, Contract No. 
3, and Contract No. 4, all type A, bids opened August 3, 1925. 

MR. COOK: Same objection to this. 
an 

MR. HACKETT: I join in the objection. 
THE COMMISSIONER : Same ruling. 
MR. GOUDRAULT: Plaintiffs now Avish to offer these 

as one exhibit, comprising three sheets. This is to be Exhibit 
C-237. 

MR. COOK: Same objection. 
MR. HACKETT: I join in the objection. 

4 0 

THE COMMISSIONER: Same ruling. 
(The said three sheets AATere thereupon received in evid-

ence and marked Plaintiff's Exhibit C-237, of this date.) 
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BY MR. GOUDRAUDT: 
Q.—Will .you now look at this paper, and state wliat that 

is? A.—This is a bid sheet received from the Oxford Engineer-
ing Corporation, for a sewer in 150th Street, from 150th Avenue 
to North Conduit Avenue, etc., Fourth Ward. Bids received 
July 9, 1925, Type A. 

MR, GOUDRAULT: Plaintiffs now offer for evidence, as 
Plaintiff's Exhibit C-238, this bid sheet. 

MR. COOK: Same objection. 
MR, HACKETT: Same objection. 
THE COMMISSIONER: Same ruling.. 
(The said bid sheet was thereupon received in evidence and 

marked Plaintiff's Exhibit No. C-238 of this date). 
BY MR. GOUDRAULT: 
Q.—Will you now look at these two sheets of paper I am 

now showing you — no, I will put them in one by one. This sheet 
of paper, state what that is? A.—This is Recapitulation sheet 
of bid. 

Q.—Summary of Proposals? A.—Summary of Proposals, 
construction of an outlet sewer in Horstman Avenue, etc., Fourth 
Ward. Bids received Ma}' 7th, 1925, this being under Type A. 

MR. GOUDRAULT: We offer for evidence, this summary 
of proposals, as Plaintiff's Exhibit C-239. 

MR. COOK: Same objection. 
MR. HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 
(The said summary of proposals was thereupon received 

in evidence and marked Plaintiff's Exhibit C-239, of this date). 
Q.—Now, will .you look at this sheet and state what that is. 

A.—This is for the same one as previously stated, only Type B. 
MR. GOUDRAULT: We offer this summary of proposals 

for Type B, as Plaintiff's Exhibit C-240. 
MR. HACKETT: Is that Horstman? 
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THE WITNESS: Yes, sir. 
MR. COOK: That was prepared in exactly the same way 

as you have stated before? 
THE WITNESS: Yes, sir. 
MR. COOK: Same objection. 

10 
MR. HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 
(The said summary of proposals was thereupon received 

in evidence and marked Plaintiff's Exhibit C-240 of this date). 
BY MR. GOUDRAULT: 
Q.—Do I understand that these summaries of proposals, 

2Q C-239 and C-240, were for the Jamaica disposal plant? A.—Yes. 
Q.—Will you now look at this document, and state what 

it is? A.—It is bid sheet submitted under Type A for the Horst-
man Avenue sewer just before spoken of. 

Q.—Submitted by? A.—Welsh Brothers Contracting Com-
pany, Inc. 

MR. GOUDRAULT: We now offer for evidence as Plain-
tiff's Exhibit C-241, this bid sheet. 

MR. COOK: Same objection. 
30 

MR. HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 
(The said bid sheet was thereupon received in videuce and 

marked Plaintiff's Exhibit C-241 of this date.) 
BY MR. GOUDRAULT : 
Q.—Will you look at this document and state what it is. 

4Q A.—Bid sheet, under Type A, submitted for the Horstman Avenue 
sewer by John D. Walsh, Inc. 

. MR. GOUDRAULT: We now offer for evidence as Plain-
l i f f s Exhibit C-242, this bid sheet. 

MR. COOK: Same objection. 
MR. HACKETT: Same objection. 
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THE COMMISSIONER: Same ruling. 
(The said bid sheet was thereupon received in evidence and 

marked Plaintiff's Exhibit C-242 of this date.) 
BY MR. GOUDRAULT: 
Q.—Will you now look at this document, and state what it 

LI is? A.—This is bid sheet, under Type B, submitted for the Horst-
ma 11 Avenue sewer by the Awixa Corporation. 

MR. GOUDRAULT: Plaintiff now offers for evidence 
this bid sheet, as Plaintiff's Exhibit C-243. 

MR. COOK: Same objection. 
MR, HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 

20 
(The said bid sheet was thereupon received in evidence 

and marked Plaintiff's Exhibit C-243, of this date). 
BY MR. GOUDRAULT: 
Q.—Will you now look at this document and state what it 

is? A.—Summary of proposals for a sewer, 124th Street, 4th 
Ward, bids for which were opened April 21, 1927, Type A. 

MR. GOUDRAULT: We offer for evidence as Plaintiff's 
30 Exhibit C-244, this summary of proposals. 

MR. COOK: Same objection. 
MR. HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 
(The said summary of proposals was thereupon received 

in evidence and marked Plaintiff's Exhibit C-244 of this date). 
BY MR, GOUDRAULT: 

40 
Q.—Will .you now look at this document and state what it 

is? A.—This is summary of proposals, of bids, for sewer in 124th 
Street, 4th Ward, under Type B, bids for which were opened April 
21, 1927. 

MR. GOUDRAULT: Plaintiffs offer for evidence, as 
Plaintiff's Exhibit C-245, this summary of proposals. 
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MR. COOK: Same objection. 
MR. HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 
(The said summary of proposals was thereupon received 

in evidence and marked Plaintiff's Exhibit C-245, of this date). 10 
BY MR. GOUDRAULT: 
Q.—Will you look at this last document, Mr. Reilly, and 

state what it is. A.—Summary of proposals for a sewer in Hayes 
Avenue, Type B, bids for which were opened October 18, 1926. 

MR. GOUDRAULT: Plaintiffs now offer for evidence this 
summary of proposals as Plaintiff's Exhibit C-246. 

MR. COOK: Same objection, for reasons above stated. 
MR. HACKETT: Same objection. 
THE COMMISSIONER: Same ruling. 
(The said summary of proposals was thereupon received 

in evidence and marked Plaintiff's Exhibit C-246, of this date). 
MR, GOUDRAULT: Any cross-examination of this wit-

ness? 
MR. COOK: No. 
THE COMMISSIONER: After having consulted counsel 

for the State of New York and the several-defendants, at open 
hearing, it is hereby agreed that the Commissioner may use his 
discretion as to the method of transmitting the exhibits in this 
proceeding to the Clerk of the Superior Court at Montreal; and 
that the Commission and the evidence, and the certification by 
the Commissioner and the Clerk should be sent by registered mail 
to the proper authorities of the Superior Court in Montreal; and 
that the signing of the witnesses' testimony at the end thereof by 
the several witnesses is waived as to each and every Avitness's 
testimony. 

30 

40 

(Whereupon, at 4:00 o'clock p. m., the 16th day of Sep-
tember, 1931, the commission Avas closed.) 
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B . - P L A I N T I F F ' S E V I D E N C E 
A T E N Q U E T E . 

10 

DEPOSITION OF JOHN M. SMITH, A WITNESS EXAMINED 
ON BEHALF OF PLAINTIFFS. 

On this fifth day of October, in the year of Our Lord one 
thousand nine hundred and thirty two personally came and ap-
peared JOHN M. SMITH, residing at No. 1819 Dorchester Street, 
AVest, in the City and District of Montreal, Manager, Montreal 
Safe Deposit Company, aged 87 years, a witness produced and 

20 examined on behalf of the Plaintiffs, who, being duly sworn, de-
poses as follows:— 

EXAMINED BY MR. GOUDRAULT, K. C., OF COUN-
SEL FOR PLAINTIFFS. 

Q.—Are you still Manager of the Montreal Safe Deposit 
Company? A.—I am. 

MR. HACKETT: Before continuing the enquete that was 
taken in New York I wish to reiterate my objections to most of 

39 the evidence that was taken by the Commissioner, Mr. DeCourcy 
Fales. The Commissioner interpreted his instructions to meau 
that he must accept in spite of any objection made all testimony 
or evidence that was offered, whether relevant or otherwise; 
believing that it behooved him to accept everything that was 
tendered by Counsel, and that this Court might pass upon the 
legality of such testimony or evidence. Before we start the en-
quete before your Lordship I Avish to reiterate the objections I 
made to much of the evidence that was adduced in New York, 

40 and to say to the Court that when AA'e reach the consideration of 
this evidence I shall ask j'our Lordship to reject much that has 
been made, including any attempt that Avas made in New York 
to prove the conviction of Seeley and Connolly and any associa-
tion between them and Phillips, as well as any alleged conversa-
tions with Phillips. 

HIS LORDSHIP: The Court notes the objection, and 
resei'A'es it. 
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MR. COOK: I would like to associate myself Avith my 
friend Mr. Hackett in tlie objection, in A\iiich I fully concur. 

HIS LORDSHIP: The objection is noted, and reserved. 
BY MR. GOUDRAULT, CONTINUING. 

Q.—You haA*e been asked to produce the record of your 
W Compan}- appertaining to a certain safety deposit box? A.—Yes. 

Q.—HaATe you it ivitli you? A.—I have the books here. 
Q.—You remember making a Declaration in this case be-

fore the Court, appertaining to a safety deposit box? A.—No, I 
do not. 

Q.—Do you remember coming to Court and making a De-
claration as regards a certain safety deposit box? A.—My memo-
ry does not go back to that. 

Q.—From your records A\hat do you knoAV of a safety de-
2Q posit box standing in the name of Phillips? A.—Francis Phil-

lips. 
Q.—What did he have? A.—A safety deposit box, as Ave 

call it. 
Q.—With your Company? A.—Yes. 
Q.—What number did that box bear? A.—No. 362. 
Q.—In AA'hose name? A.—In the name of Francis Phil-

lips. 
Q.—When Avas it rented? A.—It Avas rented on the 23rd 

January, 1928. 
30 Q.—Were yon present Avlien the box AAras rented? A.—I 

must haA'e been in the premises: that is all I can remember. 
Q.—Do }*ou recollect your dealings for the renting of this 

box on January 23rd, 1928? A.—I must go by my records. My 
memory does not carry me back. I am sure, because this is my 
AA'riting. I am positive of if. 

Q.—You sa}r 3'ou Avrote this card }Tourself? A.—Yes: 
I filled out the particulars. 

Q.—Who Avere present AA'lien this card Avas AATitten? A.— 
Mr. Phillips must have been present. 

40 Q.—Was he alone? A.—That I cannot SAvear to at all. 
BY THE COURT: 
Q.—What is the full name of Mr. Phillips? A.—Francis 

Phillips. 
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BY MR. GOUDRAULT, CONTINUING. 
Q.—And, you say lie must lmve been there? A.—He must 

have been there, because lie signed it in my presence. 
Q.—What do you call this card? A.—It is a contract. 
Q.—Would you remember Francis Phillips if you saw him? 

A.—No, I would not, 
10 Q.—Do you remember receiving more than that one visit 

of Francis Phillips? A.—He was in our premises subsequently 
to this. 

Q.—Was he there previously? A.—I could not say he was 
there previously to this. 

Q.—Do you recall if he was alone, or with some other per-
son, 011 January 23rd, 1928? A.—No, I could not remember. 

Q.—Could anyone in your office testify as to that? A.— 
Well, it would be a matter of memory. 

Q.—Who is your assistant? A.—Mr. Constable. 
20 Q.—Is he here? A.—Yes, he is here. 

Q.—I understand this contract was for one year? A.— 
For one year, yes. 

MR. HACKETT: Might I ask my learned friend if he in-
tends to file the contract? 

MR. GOUDRAULT: No. 
MR. HACKETT: Then I wish to enter an objection, un-

less the best proof be made —-which, is the contract itself. 
HIS LORDSHIP: The best proof must be made. 
BY MR. GOUDRAULT, CONTINUING. 
Q.—Then, will you produce this contract as Plaintiff's Ex-

hibit P-l at enquete? A.—Yes. 
Q.—I see on Exhibit P-l at enquete that the words "Safe 

No. 362" are crossed out, and above them are the figures "1854". 
Will you explain those figures to His Lordship? A.—Safe No. 

4Q 362 was surrendered, and a new safe, No. 1854, rented instead. 
That is the meaning of that. 

Q.—Will you look at the Declaration of your Company, 
made by yourself on Julv 18tli. 1928, and will you state if the 
signature "John M. Smith" is your signature? A.—Yes, it is. 

Q.—Will you take communication of the document I show 
you, which is called a proces verbal (and which has been pro-
duce in the record) being an inventory of the contents of a box 
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at your Company by a Notary appointed by tbe Court; and will 
you state if it refers to tbe box rented by Francis Phillips? 

MR. HACKETT: I do not think Mr. Smith should be 
questioned on this. This is a Notarial document, which makes 
proof of itself. 

MR. GOUDRAULT: My object is simply to identify the 
box. 

WITNESS: What is your question? 
BY MR. GOUDRAULT, CONTINUING. 
Q.—Will you say if the safety deposit box to which this 

proces verbal refers is a safety deposit box with your Company 
in the name of Francis Phillips, the contract for which you have 
produced? A.—Certainly. 

MR. GOUDRAULT: I will produce this proces verbal as 
Plaintiff's Exhibit P-2. 

I produce, as Exhibit P-3 at enquete, a Declaration of the 
Royal Trust Company in regard to the disposition of the moneys 
in question. This Declaration is dated January 10th, 1929. 

MR. HACKETT: At that time my friend Mr. Cook repre-
sented Francis Phillips, my client. 

BY MR, GOUDRAULT, CONTINUING: 
Q.—Do you personally know if the moneys found in the 

safety deposit box, $312,000, as stated in the proces verbal, were 
all sent to the Royal Trust Company? A.—Yes. 

CROSS EXAMINED BY MR. COOK, K. C., OF COUN-
SEL FOR THE HEIRS PHILLIPS. 

Q.—You have been Manager of the Montreal Safe Deposit 
Company for a great many years, have you not? A.—I have. 

Q.—And, you are constantly in the premises of the Safe 
Deposit Company? A.—Constantly, yes. 

Q.—I understand that on December 19th, 1927, Colonel 
Clarence Smith came in to see }rou regarding the renting of a box? 
A.—Yes. 

Q.—Accompanied by two friends: according to your re-
cords? A.—Yes. 
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Q.—Can you tell me who were those tivo friens? A.—No. 
I cannot. 

Q.—You do not remember? A.—No. 
Q.—And, later 011, Mr. Francis Phillips and who else came 

in to see you, in January — Mr. Cassidy? A.—Mr. Cassidy came 
along Avith him. 

Q.—That is, according to your records? A.—Yes. 
Q.—And, they rented a box? A.—Yes. 
Q.—What Avas the number of that box? A.—362. 
MR. HACKETT: I object to the use of the Avord "they". 

A box AA*as rented, and a contract for it is in the Record. 
BY MR. COOK, CONTINUING. 
Q.—A box, No. 362, Avas rented from your Company, acting 

through you? A.—Yes: according to the record I haAre — a con-
tract. 

HIS LORDSHIP: The number is mentioned on the con-
tract? 

MR. GOUDRAULT: Yes, your Lordship. 
BY MR. COOK, CONTINUING. 
Q.—Who made the arrangements for the renting of that 

box? A.—The question is hard. 
Q.—Who made the arrangements? 
MR. HACKETT: I object to any testimony as to any ne-

gotiations AA'hich antedate the contract. We haATe the contract, 
and the negotiations A\*ere consummated in the contract. I ob-
ject to the question in its present form. 

HIS LORDSHIP: Is it a preliminary question, Mr. Cook? 
MR. COOK: Yes, your Lordship. 
HIS LORDSHIP: I xvill UIIOAA* it, as a preliminary ques-

tion. 
A.—The arrangement must liaATe been made A\*ith Francis 

Phillips. 
BY MR. COOK, CONTINUING. 
Q.—Why do you say that? A.—Because he signed the con-

tract. 
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Q.—My instructions are that the preliminary arrange-
ments were discussed between Mr. Cassidy, Francis Phillips, and 
yourself? A.—I do not know what it would be about. Francis 
Phillips is the renter of the box, and he is the only man I Avould 
haAre anything to do AA'ith. 

Q.—You mean John Phillips? A.—John Phlilips called 
at our place to see if AA'e did rent boxes, and he examined some 

J9 of the boxes; but Francis Phillips must haA'e finally made the 
arrangement to rent it. 

Q.—You say Dr. Cassidy AA'as AA'ith Francis Phillips at 
that time? A.—Yes. 

Q.—I am instructed the arrangements AA'er made by Dr. 
Cassidy; Francis Phillips being a A'ery young boy? A.—He may 
haA'e been the spokesman. 

Q.—Dr. Cassidy may haA'e been the spokesman? A.—I 
AA'Ould not say. 

2 Q Q.—You AA'ould not say he AA'as the spokesman, or that he 
AA'as not? A.—No. I A A - U S only thinking of the fact. 

MR. H A C K E T T : I object to this eA'idence as an attempt 
to contradict the terms of a Avritten contract. 

HIS LORDSHIP: The contract speaks for itself. 
BY MR. COOK. CONTINUING. 
Q.—When did John Phillips go to your office? A.—I re-

member he AA-as there. 
30 Q.—Mr. John Phillips? A.—Yes. He Avas there Avith Co-

lonel Smith. 
Q.—Colonel Clarance Smith? A.—Yes. 
Q.—Who else AA'as AA'ith him at that time? A.—I Avould 

haA-e to see the books to be able to tell you that. I cannot speak 
from memory. I would not like to speak from memory. 

Q.—But, you do remember seeing him some time before 
that AA'ith Colonel Clarance Smith? 

WITNESS: You mean Dr. Cassidy? 
4 0 COUNSEL: Mr. John Phillips. 

A . — I have a recollection they must haA'e been there, and 
their names are in the book. 

Q.—Do you recollect having seen Dr. Cassidy before the 
day on AA'liich the contract Avas signed? A.—I have no recollec-
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tion further than I should say as his name is in our books we 
must have had him there; but I cannot recall it. 

Q.—As far as your recollection goes, all you are certain 
about is what your rerords S IIOAV? A.—Yes. 

Q.—And, you are satisfied Avith them? A .—There is no-
thing else I can think of. 

Q.—There is nothing else you could rely upon? A.—No. 
Q.—So, when your record SIIOAVS that on December 19th, 

1927, Colonel Smith came into your office AA'itli t-AA'o friends, you 
knoA\' he AA'US there AA'ith tAA'o gentlemen, but you do not knoAA' AA'IIO 
those tAA'o gentlemen AAere? A.—He AA'as there AA'ith a man re-
presented as Dr. Cassidy, so that he must haA'e belieA-ed it AAMS 
Dr. Cassidy. 

Q.—And John Phillips AA'as AA'ith him at that time, in De-
cember, 1927? A.—Yes: they came in together. 

Q.— "Who AA'as Colonel Smith? A.—I AA'as going to say he 
AA'as his father's son. He AA'as in the insurance business. I cannot 
tell you much more about him. 

Q.—I understand he Avas the manager ol' the National Su-
rety Company? A.—Probably. 1 could not saw I think I recall 
that. 

Q.—Then, later on (from your records, as you have ex-
plained) young Phillips came in, accompanied bv Dr. Cassidy, 
and the box AA'as rented and placed in the name of young Phil-
lips. Is that corre -t? A.—Yes. 

Q.—And, that is AA'hat your records show? A.—Yes, that 
30 is AA'hat the records SIIOAV, and I stand by that. 

Q.—And, still a little later on, box No. 362 Avas broken 
open because the key had been lost? A.—That is correct. 

Q.—And its contents AA-ere transferred to box No. 1854? 
A.—That is right. 

Q.—And, still later the contents of box No. 1854 were 
taken out and delivered to the Royal Trust Company? A.—To 
the Royal Trust Company. 

Q.—Is that a correct history of the transaction? A.—Yes, 
that is correct. 

40 Q.—I understand you kneAv Colonel Smith? A.—I kneAv 
him personally, yes. 

Q.—And, you kneAv his father? A.—I did. 
Q.—And, I understand Colonel Smith introduced those 

gentlemen to you? A.—Colonel Smith introduced them. 
Q.—He Avas the gentleman AA'IIO introduced those persons 

to you? A . — H e brought them into our vaults. 
Q.—In December, 1927? A.—Yes. 
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Q.—Was vour assistant, Mr. Constable, present at tlie 
time? A.—He was in the premises. 

Q.—In the natural course of events he would be there? 
A.—He would be there, yes. 

Q.—When those gentlemen first came in do you remember 
asking Mr. Constable to show them the boxes? A.—I could not 
tell vou exactlv, but that would be the natural course of events. 10 * 

,v Q.—That would be the natural course, but vou are not su-
re? A.—Exactly. 

CROSS EXAMINED BY MR. HACKETT, K. C., OF 
COUNSEL FOR THE CROWN TRUST CO. 

Q.—I would like to know whether the testimony you have 
just given is from your own memory of faces and events, or whet-
her it rests upon the recent perusal of your records? A.—My 
statements are from the books and the papers. I see certain na-

20 mes there, and certain records signed, and they must be right. 
Q.—But, if you had not seen those records, could you, on 

your oath, say that Colonel Smith came to see you on a certain 
day in December? A.—You are putting me to a real test of me-
mory there. You cannot do everything. 

Q.—What I want to know is this: independently of your 
records do you recall the fact that Colonel Clarence Smith went 
to see you on a certain day in December, accompanied by two 
gentlemen, and do you recall the purpose of that visit? A.—I 
think I could state that I do know — my memory is perfect upon 

30 that — because Ave had discussed the matter that Colonel Smith 
had not brought the gentlemen back to rent a safe or safes. We 
Avere rather surprised he had not been in again long before. 

Q.—Are yon clear upon that? A.—My mind is perfectly 
clear about that. Those gentlemen, according to the names AAre 
haA'e in our books, Avere not there. SeAreral times Ave Avould refer 
to the fact that they had not yet returned. 

Q.—Have you clearly in your memory the physical ap-
pearances of the gentlemen A\-1IO were Avith Colonel Smith? A.— 
No; because I had no further interest than the renting of a safe. 

Q.—So you cannot say from memory Avliether the gentle-
men Avho accompanied Colonel Smith on that day Avere young 
or old, tall or short, stout or slender? A.—No, I could not go 
into it in great detail in that regard. I AA-ould be very foolish to 
try to do it. 
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Q.—And, you cannot remember tlieir names other than 
to the extent they are shown by your records. Is that correct? 
A.—That is correct. I remember their names by the records onh*. 

Q.—So, if the record does not show the name, you cannot 
remember it? 

WITNESS: Do you mean I could not say whether they 
10 were Casidy, or the man in the moon? 

COUNSEL: Yes: that is what I mean. 
A.—I could not say that, no. 
Q.—And, you could not say whether it was John Phillips 

or the man in the moon? A.—No. I have no recollection of John 
Phillips' material appearance. 

Q.—As a matter of fact, you know there is no entry in 
your record on that day in December of the names of the men 
who came into your place of business with Colonel Clarence 
Smith? A.—No, there is no record. 

Q.—The record does show that Colonel Clarence Smith and 
two friends went to your place of busines on a day in December, 
and it shows nothing more. A.—That is right. 

Q.—And, that is all you know about it? A.—That is all 
I know about it. 

Q.—Your business as manager of the Montreal Safe De-
posit Company consists, in part, of the renting of boxes? A.— 
Yes. 

30 Q-—And, that is routine busines for you? A.—Correct. 
Q.—It is like a baker selling a loaf of bread? A.—It is a 

routine business. 
Q.—There was nothing unusual to cause you to remember 

this or distinguish it from an ordinary transaction of leasing a 
box to Francis Phillips, was there? A.—That is putting it very 
strong. We would consider more about it if Colonel Smith should 
call on us and introduce certain gentlemen who were in search 
of a box. It is not the same as any Montrealer, or any native, 
coming in. 

40 Q-—But, you have as tenants many boxliolders who are 
not residents of Montreal? A.—Quite. 

Q.—A great many, in fact? A.—Yes, quite a number. 
Q.—So, the fact that an additional tenant came to you, 

who was not a resident of Montreal, was not a.cause of astonish-
ment to you, was it? A.—It is not a very common practice to 
find New Yokers, or people from outside, coming in and renting 
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boxes. It is not a very common tiling, and Ave are very apt to re-
mark upon it. 

Q.—Do you remember the day Francis Phillips came to 
.your office and rented this box? Do .you remember the transac-
tion? A.—I remember it as far as I myself am concerned. I could 
not do otherAATise than remember it, for I provided the contracts 
to be signed. 

Q.—But, if I correctly understood your testimony, 3*011 re-
member it because you lniA'e before 3*011 a contract, Exhibit P-l, 
Avhich bears 3*0111* signature? A.—Yes. 

Q.—I am putting it to 3*011 in this Ava3*: if there had been 
110 litigation, and 3*011 had not had occasion to look up your re-
cords, would you remember this particular contract? A.—I think 
1113* memor.A* is pretty strong that AAUU*. I think I could remember 
those people coming 011 from Neiv York and doing business AA'ith 
us. 

2q The fact of the matter is Ave expected the business to be 
much larger than it Avas. 

Q.—You signed the contract Avith Francis Plililips? A.— 
Yes. 

Q.—And I note that 011 May 26th an entry appears to have 
been made on the contract, in the following terms: "Montreal, 
26/5/28 safe 362 having been broken upon both keys being lost 
safe opened in presence of Francis I*liillips". The name "Francis 
Phillips" is in the liandAvriting of the late Francis Phillips? 
A.—Yes. 

30 Q.—You can identify the signature because you AA*itnessed 
it? A.—Yes. I signed it alongside. 

Q.—Your signature "John M. Smith, Manager" appears 
beside it? A.—Yes. 

Q.—Do 3*011 recall the transaction of May 26th, 1928? That 
Avas the da.A* box No. 362 Avas broken open. A.—I can recall it 
AA*as done, but I could not recall the date, and everything of that 
kind. 

Q.—Do 3*011 recall AA*1IO came Avith Francis Phillips? A.— 
Yes, I can. 

Q.—Who Avas it? A.—A man named Grimes. 
Q.—Do 3*011 remember him? A.—No, I could not SAA'ear to 

him an-«* more than anyone I had only seen once in my life. 
Q.—Would 3*011 haA*e remember hiip if it had not been for 

the fact that 3'ou had recenth* examined 3*our records? 

WITNESS: You mean the name? 
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COUNSEL: Yes. 
A.—Not likely, unless it had been brought before me. 
Q.—Would you remember his countenance today? A.— 

No, I would not. 
Q.—But you do remember a man named Grimes was pre-

sent with Francis Phillips when box No. 362 was broken open 
10 and when he became the tenant for box No. 1854? A.—He had 

nothing to do with the box. He was not a tenant at all. He was 
only present with Phillips. 

Q.—But, you remember Grimes was present when box No. 
362 was broken open and Avhen Francis Phillips became the te-
nant for box No. 1854? A.—Yes. 

BY MR. COOK: 
Q.—When Colonel Clarence Smith came in to see .you, 

on December 19tli, 1927, according to .your records he Avas ac-
companied by tAATo friends? A.—Yes. 

Q.—Were they adults, or Avas one a young man? A . — A s 
far as I can recollect the}' AI'ere adults. 

Q.—Do you know AA'ho the}' Ai'ere? A.—We had no con-
ception of them at all. 

Q.—Did those tAio men come back Avith Francis Phillips 
when he rented the box, as you have described, on January 23rd? 
A.—I could not tell you that, unless it is in the record. 

Q.—Did either of them come back? A.—That is a ques-
3Q tion I could not ansAver accurately through lack of perspecuity, 

or whateA'er you like to call it. 
Q.—I understand you S U A V Mr. Grimes for the first time 

on May 26tli, 1928? A.—To my knoAi'ledge, yes. 
Q.—For the first and only time? A.—Yes. 
Q.—And, you only knoAV his name from your records? A . — 

It is from the records I could tell there A V U S anyone of that name 
there. 

AND FURTHER DEPONENT SAITH NOT. 
40 J. N. KENEHAM, 

Official Court Reporter. 
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DEPOSITION OF NOKRIS CONSTABLE, A WITNESS 
EXAMINED ON BEHALF OF THE PLAINTIFFS. 

On this fifth day of October, in the year of Our Lord one 
thousand nine hundred and thirty two personally came and ap-
peared NORRIS CONSTABLE residing at No. 3504 Park Ave-

1 0 line, in the City and District of Montreal, Vault Manager, aged 
48 years, a Avitness examined on behalf of the Plaintiffs, AA'IIO, 

being duly SAvorn, deposes as folloAvs:— 

EXAMINED BY MR. GOUDRAULT, K. C u OF COUN-
SEL FOR PLAINTIFFS. 

Q.—What is your present occupation? A.—Vault Mana-
ger. 

Q.—Of AA'hat Company? A.—The Montreal Safe Deposit 
20 Company. 

Q.—Since AA'hen have you been Vault Manager of the Com-
pany? A.—Since June 1st, 1925. 

Q.—Did you knoAV Colonel Claren e Smith? A.—Yes. 
Q.—Do you recollect his visiting the Montreal Safe De-

posit Company at any time? A.—Lots of times. 
Q.—Do you knoAV personally of Colonel Smith introducing 

strangers to you, or to somebody else in your presence? A.— 
Yes. 

Q.—Who Avere they? A.—I do not know. 
39 Q.—Were A'ou present AA'lien this introduction took place? 

A.—Yes. 
Q.—Who else Avas there? A.—Mr. John M. Smith, the 

Manager. They Avere the only ones, outside of myself. 
Q.—Mr. John M. Smith and yourself Avere officials or em-

ployees of the Company? A.—Yes. 
Q.—With Avhoni Avas Mi*. Clarence Smith on that occa-

sion? A.—TAVO gentlemen. 
Q.—Adults, or young gentlemen? A.—Adults. 

40 — ^ Y e r e D ielr introduced to you? A.—No. 
Q.—About hoAV old AA'ould they be? A.—About the same 

age as myself. 
Q.—About hoAV old Avould you think? A.—Anything from 

about 45 to 50, or a little OA'er. 
Q.—Were the}- both tall? A.—No: one Avas tall, and oue 

was medium. 
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BY THE COURT: 

Q.—You did not know tliem at tlie time? A.—No, sir. 
BY MR. GOUDRAULT, CONTINUING. 
Q.—Were tliey introduced to you personally? A.—They 

were not. 
10 Q.—Did you hear anyone mentioning any names? A.— 

No name whatever. 
Q.—Do you recollect the purpose of their visit 011 that par-

ticular occasion? A.—To look at boxes. 
Q.—Do you recall the month in Avhich this took place? 

A .—Not Avithout the records. 
Q.—Have you the records here? A.—Yes. 
Q.—Will you please look at your records and tell us the 

year and the month of the first visit? A.—December 19th, 1927. 
Q.—Was this record kept by yon? A.—No: it is kept by 

the man at the gate. He enters in it everyone that comes in, the 
time they come, and the -time they go. 

Q.—Will you please refer to the register of the Company 
and tell us the entry made there? A.—There is an entry for Co-
lonel Clarence Smith and tAvo friends. 

Q.—No names are giAren? A.—No. 
Q.—Is that the usual practice? A.—The usual practice 

is for eArery A'isitor to sign. 
Q.—Do you knoAv the reason AVIIV the usual custom Avas 

30 not folloAved 011 this particular occasion? A.—Because they would 
not do it. They refused to sign. 

Q.—Do yon knoAv about that? A.—Yes. 
Q.—Did you lia\Te anything else to do Avith those gentle-

men on that occasion? A . — I Avas asked to shoAv them the dif-
ferent sizes of boxes on that occasion. 

Q.—What AA-as the date? A.—December 19th, 1927. 
Q.—Will you please tell His Lordship A\diat Avas done on 

that occasion Avhen you shoAved them the boxes? A . — I showed 
them the different sizes of boxes, AA'hichever they might require; 

40 but nothing Avas decided in any shape or form on that date. 
Q.—Did they remain there any length of time? A.—A feAV 

minutes, only. 
Q.—Did they give you any reason AA'hy they refused to 

sign the book? A.—They did not Avant their names in the re-
gister. 

Q.—Do you recall a subsequent visit of those gentlemen, 
or either of them? Do you remember them coming back to your 
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Company for any purpose? A.—A little while after one of them 
came back, with Francis Phillips. 

Q.—Therefore, Francis Phillips was not one of the men 
you had seen there 011 the first visit? A.—Not Francis Phillips, 
110. 

Q.—Was the other gentleman one of the two whom you had 
seen 011 December 19th ,1927? A.—One of the two. 

1 0 Q.—Which of them? A.—The tall man. 
Q.—Do you recollect the date of the second visit? A.— 

Not without the records. 
Q.—What would be the date of the second visit, according 

to your records? A.—January 23rd, 1928. 
Q.—Do I understand the contract for the rental of the 

box was signed 011 that date? A.—Signed on the same date. 
HIS LORDSHIP: That is the contract Exhibit P-l? 

20 MR. GOUDRAULT: Yes, your Lordship. 
BY MR. GOUDRAULT, CONTINUING. 
Q.—Will you please take communication of the document 

Plaintiffs' Exhibit P-l at enquete, and state if that is the con-
tract to which you refer? A.—Yes. 

Q.—Was it for the same box that was picked out on that 
occasion? A.—No box was picked out 011 the first visit. 

Q.—You showed them the boxes? A.—I showed them the 
boxes, yes. 

Q.—Who was conducting the negotiations, or who was do-
ing the talking, 011 the occasion of the first visit? A.—Both gen-
tlemen. One did as much as the other. 

Q.—And, 011 the occasion of the second visit? A.—About 
the same. I think one had as much to say as the other. 

Q.—Were you present when the box referred to in Plain-
tiffs' Exhibit P-l at enquete was opened for the purpose of heing 
used by the renter? 

WITNESS: On the first visit? 
40 

COUNSEL: On the occasion of the second visit. 
A.—We give them a box, and they take it around and do 

they like with it. 
Q.—Therefore, you were not there when it was opened? 

A.—We give it to them, and they take it around into the room 
and do whatever they like AA'ith it. 
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Q.—And, wliat date was that? A.—January 23rd, 1928. 
Q.—With the consent of Counsel for the Defendants I will 

produce, as Plaintiffs' Exhibit P-l at enquete, a photostatic co-
py of your register under date January 23rd, 1928, wherein ap-
pears the names of Dr. T. M. Cassidy and F. Phillips. I under-
stand this is a photostatic copy of that page and that date of 
your original register? A.—It is a photostatic copy of that one 
page. 

Q.—And. you have the original before you? A.—I have 
the original right here, yes. 

Q.—And this is a photostatic copy of page 202? A.—Yes. 
HIS LORDSHIP: Do you accept the photostatic copy in 

lieu of the original, Mr. Hackett? 
MR. HACKETT: I do, my Lord. 

2Q HIS LORDSHIP: To avail as the original. 
MR, HACKETT: Yes, my Lord. 
BY MR. GOUDRAULT, continuing: 
Q.—This is a photostatic copy of page 262 of your origi-

nal register? A.—Yes. 
Q.—Do you recollect the introduction of the two gentle-

men who came back to you at the Montreal Safe Deposit Com-
pany on January 23rd, 1928? A.—Yes. One said. "I am the par-
ty who came in a few days ago". 

CROSS EXAMINED BY MR. COOK, K. C., OF COUN-
SEL FOR THE HEIRS PHILLIPS. 

Q.—Who was that? Mr. Cassidy? A.—Mr. Cassidy. 
Q.—That is, the elder man said he was Dr. Cassidy? A.— 

The gentleman I would take as the elder man Avas Dr. Cassidy. 
Q.—And the other was the boy, young Phillips? A.—Yes. 
Q.—He had not been there before? A.—Francis Phillips 

4Q was not in before. 
Q.—As I understand it, Colonel Clarence Smith, Dr. Cas-

sidy, and another man (whose name you do not knoAv) came in 
on December 19th, 1927; and, according to your records, Dr. 
Cassidy and young Phillips came in on January 23rd, 1928? A. 
That is right. 

Q.—And, after discussion, a contract Avas made, as appears 
by the document Exhibit P-l of the Plaintiffs? A.—Yes. 
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Q.—And, Dr. Cassidy was one of the men who had been 
there on the first occasion? A.—Yes. 

Q.—That is what you said before, did you not? A.—Yes. 
Q.—Later 011 the box was changed, I understand on May 

26th, 1928, a new box, No. 1854, being given in the place of the 
original one? A.—That is correct. 

Q.—And 011 that occasion voung Phillips came in to see 
1 0 you? A.—Yes. 

Q.—Accompanied by a gentleman stated by Mr. John M. 
Smith to be a Mr. Grimes? A.—That is correct. 

Q.—Does the signature of Mr. Grimes appear in your book 
011 that occasion? A.—O11 that one occasion, yes. 

Q.—On May 28th, 1928, the contents of the original box 
were placed in the second box, and later on its contents were 
placed under seizure, and ultimately handed to the Roval Trust 
Company? A.—On May 26th, 1928.* 

20 Q-—I not think your answer is correct, Mr. Constable. 
Will you please verify it? A.—It was May 26th. 

Q.—On May 26th, 1918, the contents were taken from the 
first box and put into the second box? A.—Yes. 

Q.—And, later on they were handed to the Royal Trust 
Company? A.—That was another date: yes. 

Q.—Considerably later? A.—Yes. 
Q.—Do you know the date? A.—January 10th, 1929. 
Q.—O11 January 10th, 1929, the contents were handed to 

the Royal Trust Company? A.—Yes. 
30 Q-—And it was then the entry to that effect was made 011 

the contract which has been produced as Plaintiffs' Exhibit P-l 
at enquete? A.—Yes, that is right. 

Q.—And, that is the whole story? A.—You have the whole 
thing there. 

CROSS EXAMINED BY MR. HACKETT, K. C., OF 
COUNSEL FOR CROWN TRUST COMPANY. 

Q.—You have told us it wa s the custom of your Company 
40 to exact the signatures of persons who visited your office? A.— 

Every visitor coming in is supposed to sign the register. 
Q.—That is a custom which is observed more in the breach 

than otherwise, is it not? A.—Yes. If you are introduced to the 
Manager, you go by that. 

Q.—There would not be ten per cent of the persons who go 
into your office who would actually sign the register? A.—Not 
into the office, no. 
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Q.—You had nothing to do with Colonel Smith and the 
gentlemen Avho Avere with him, other than to SIIOAA* them boxes of 
different sizes? A.—That A\*as all I had to do. 

Q.—And, after you had exhibited your AArares, so to speak, 
they went out? A.—Yes. 

Q.—They did not discuss with you Avhether or not they 
should sign the register? A.—No. i 

AND FURTHER DEPONENT SAITH NOT. 
J. N. KENEHAM, 
Official Court Reporter. 

DEPOSITION OF ARTHUR GARINTHER, A WITNESS 
EXAMINED ON BEHALF OF THE PLAINTIFFS. 

20 
On this fifth day of October, in the year of Our Lord one 

thousand nine hundred and thirty two personnally came and ap-
peared ARTHUR GARINTHER of the City and District of 
Montreal, Credit Manager Mount Royal Hotel, aged 25 years, a 
Avitness produced and examined on behalf of the Plaintiffs, who, 
being duly SAvorn, deposes as folloAvs:— 

EXAMINED BY MR, GOUDRAULT, K. C., OF COUN-
SEL FOR PLAINTIFFS. 

30 
Q.—You are Credit Manager of the Mount Royal Hotel? 

A.—Yes. 
Q . — A s such Avould you have a personal knoAvledge of re-

gistration cards at the hotel? A . — I know the forms, but I would 
not be present Avhen they Avere signed. 

Q.—It Avould be the room clerk who AIrould attend to that? 
A.—Yes. 

Q.—Will you take communication of the two registration 
cards of the Mount Royal Hotel which I noAV SIIOAV you, and will 

40 you tell His Lordship Aihat they are?? A.—One is dated Janu-
ary 23rd, 1928. One John Martin, registering from Atlantic 
City, NeAV Jersey, Avas assigned to room 6028. 

Q.—Are you noAV reading from the original card? A.— 
Yes, this is the original, as signed by the guest AA'lien registering. 

MR. COOK: What has this to do Avith the case? My friends 
might bring thousands of registrations at the Mount Royal Hotel, 
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011 all tlie dates in the calendar, but what would they have to do 
with this case? 

HR. HACKETT: I object to the evidence as irrelevant. 
HIS LORDSHIP: I will take it under reserve of the ob-

jection. 
10 BY MR. GOUDRAULT, CONTINUING. 

Q.—Will you produce this card, whereby the hotel assi-
gned a room to John Martin, and will you tell us 011 what date 
it was assigned to him? A.—January 23rd, 1928: 9.18 a. 111. 

Q.—Will you produce this registration card as Plaintiffs' 
Exhibit P-5 at enquete? A.—Yes. 

MR. COOK: I liaA'e 110 questions. 

2 0 CROSS EXAMINED BY MR. HACKETT, K. C., OF 
COUNSEL FOR CROWN TRUST COMPANY. 

Q.—What was the number of the room Mr. John Martin 
occupied at the Mount Royal Hotel? A.—6028. 

Q.—How long did he occupy it? A.—From 9.18 a. m. Ja-
nuary 23rd, 1928; until the bill AA'as paid, on January 28th, 1928. 

Q.—Was tlie room occupied bv only one person? A.—No. 
The records SIIOAV there Avere two in there. 

Q.—What AA'as the name of the other person? A.—Fran-
30 cis Martin. 

Q.—When did Francis Martin arrive in this room? A.— 
Thev both came in at the same time. The serial number 011 the 
registration card is the next number. They are listed by numbers. 
One is 78428, and the other is 78429 — shoAving they both regis-
tered at the same time. 

Q.—And, did they check out at the same time? A.—Yes. 
According to the "Paid" stamp it shoAvs they both checked out 
and paid their accounts at the same time. 

Q.—And, they remained from the morning of January 
40 23rd to the evening of January 28th? A.—The exact time thev 

checked out is not stated. We do not usually keep the exact time 
on the cards: but they Avent out 011 the 28th. 

Q.—And, they occupied this same room during those fiA-e 
days? A.—Yes. 

Q.—Will you file, as Plaintiffs Exhibit P-6 at enquete, 
the card signed "Francis Martin", AA'hich bears stencil No. 78429; 
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which, as you have stated, follows immediately after the Johu 
Martin stencil No. 78428? A.—Yes. 

AND FURTHER DEPONENT SAITH NOT. 
AND IT BEING FOUR O'CLOCK, THE FURTHER 

HEARING OF TESTIMONY IS CONTINUED TO THURS-
DAY, OCTOBER Gth, 1932, AT 10.15 O'CLOCK IN THE FORE-
NOON. 

J. H. KENEHAN, 
Official Court Reporter. 

DEPOSITION OF NORRIS CONSTABLE, A WITNESS 
RECALLED ON BEHALF OF THE PLAINTIFFS. 

20 
On this sixth day of October, in the year of Our Lord one 

thousand nine hundred and thirty two personally came and re-
appeared NORRIS CONSTABLE already sworn, who, being re-
called on behalf of the Plaintiffs, deposes as follows:— 

EXAMINED BY MR. GOUDRAULT. K. C., OF COUN-
SEL FOR PLAINTIFFS. 

Q.—Will you please look at the photograph I show you, 
and state if it resembles any person you have seen before at your 
Company? A.—I cannot say from memory who it is at all. I 
know the face, but that is all. 

Q.—You know the face? A.—Yes. I have seen the face. 
Q.—"Whose face is it? A.—I caimot swear to whose face 

it is. 
BY MR. COOK, K. C. 
Q.—Was he the man who went in to see you? A.—I think 

he is the man who came in and saw me. 
4 0 BY MR. GOUDRAULT, CONTINUING. 

Q.—On the first visit? A.—Yes, on the first visit. 
Q.—With whom? A.—With Mr. Smith. 
BY THE COURT: 
Q.—Which Mr. Smith? A.—With another gentleman. 
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Q.—Wliicli Mr. Smith: Colonel Smith, or Mr. John M. 
Smith? A.—Colonel Smith. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Will }*ou produce this photograph as Plaintiffs' Ex-

hibit P-7 at enquete, being a photograph of a man you think re-
j q rembles the man you saw 011 this first visit when Colonel Claren-

ce Smith came to see you with two gentlemen for the purpose of 
renting a safety box? A.—Yes. 

Q.—Did you have a conversation with the man whose pic-
ture has been produced as Exhibit P-7? A.—With those gentle-
men : the same as Ave ahvays have — Ave ask them Avliat size they 
require, and Avhat they are going to use the box, for, and AATe try 
to quote them according to Avliat they ask for. 

Q.—Did this gentleman Avhose photograph is Exhibit P-7 
at enquete tell you anything about the purpose of the renting of 

20 the box? 

MR. HACKETT: I object to this evidence. We had Mr. 
Constable yesterday afternoon 011 this question, and why begin 
over again. 1 object to the evidence as irregular and illegal. 

BY MR. HACKETT: 
Q.—I understood you to say you think you have seen the 

man Avhose photograph has been filed as Exhibit P-7? A.—Yes, 
sir. 

30 Q.—You do not Avant to pledge your oath to this Court 
that you identify this photograph as a photograph of John Phil-
lips, do you? A.—No, sir, not for a moment. 

BY MR. COOK: 
Q.—Was anything said as to Avhat the box AAras to be used 

for? Please be frank and tell us Avhat happened? 

MR. H A C K E T T : I object to this as not arising out of 
the examination in chief of the AA'itness. 

40 
HIS LORDSHIP: If it floAvs from the questions put by 

Mr. Goudrault this morning, I AAJH UIIOAV it. 
WITNESS: He said the box AAras to be used for books. 
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BY ME. COOK: 
Q.—He said the box was to be used for books, When 3*011 

say "he", just whom do you mean? A.—Both Mr. Cassidy and 
the other gentleman. 

Q.—You mean the gentleman whose photograph 3*ou have 
produced as Exhibit P-7? A.—I would not say that. 

Q.—Is that the gentleman to whom you are referring? A. 
The two gentlemen answered the question. 

Q.—Both Mr. CassidA* and the other gentleman Avho came 
in on December 19th, 1927, told you the box the3* required AA*as 
for the purpose of putting books into? A.—Yes. 

Q.—You SAAear that? A.—Yes. 
Q.—And, 3*011 think one of the gentleman AA*as the man re-

presented by the photograph Exhibit P-7? A.—Yes, sir. 
Q.—But, you are not quite sure? A.—I am not positiA'e. 
Q.—You are sure the other man Avas Cassidy? A.—I am 

sure the other man A\*as Cassid3*. 
Q.—You are sure of that HOAA*? A.—I am sure of that. 
Q.—And, that is the AA*hole story? A.—Yes. 
Q.—Do you lnioAv AA*hose books they AA*ere? A.—The3* ne\*er 

said whose books. 
AND FURTHER DEPONENT SAITH NOT. 

J. H. KENEHAN, 
Official Court Reporter. 
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DEPOSITION OF CHARLES A. SCHNEIDER, A WITNESS " 
EXAMINED ON BEHALF OF THE PLAINTIFFS. 

On tills sixth day of October, in the year of Our Lord one 
thousand nine hundred and tliirtv two personally came and ap-
peared CHARLES A. SCHNEIDER residing at No. 46 St. Marks 
Place, New York City, in the State of New York, lawyer, aged 
40 years, a witness produced and examined on behalf of the Plain-
tiffs, who, being duly sworn, deposes as follows:— 

EXAMINED BY MR. GOUDRAULT. K. C., OF COUN-
SEL FOR PLAINTIFFS. 

Q.—What position do you hold at present? A.—I am a 
Deputy Assistant Attorney General for the State of New York. 

Q.—Where do you reside? A.—New York City. 
20 Q-—Where is your office? A.—No. 80 Centre Street, New 

York City. 
Q.—From what University did you graduate? A.—The 

Brokaw Law School, St. Lawrence University. 
Q.—When were you admitted to the practice of law? A.— 

.Time, 1920, term. 
Q.—That entitles you to practice where? A.—Throughout 

the State of New York. I also have membership in the United 
States Courts for the Southern and Eastern Districts of New 
York, for the Circuit Court of Appeals for the Second Circuit, 

30 and in the United States Supreme Court. 
Q.—You have a thorough knowledge, I presume, of the 

laws of your State? A.—A passing and average knowledge. 
Q.—This Action has been instituted by the People of the 

State of New York. In Paragraph 1 of our Declaration we al-
lege the People of the State of New York are and constitute the 
State of New York, which is one of the States of the United States 
of America. Is that a fact? A.—That is an accurate description. 

Q.—Where would that description be found? A.—I be-
lieve that description could be found in the Preamble to the Con-

4 0 stitution of the State of New York. 
Q.—Therefore, I presume it is in the Statutes of the Sta-

te of New York? A.—I think it would be found there. In any 
event, that characterization of the State of New York by the 
term "The People of the State of New York" is one in common 
usage throughout the State, and accepted by the Courts. 
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Q.—You have taken communication of the Declaration in 
this Action? A.—Yes, I have. 

Q.—The Declaration, or Complaint as vou call it in the 
United States? A.—Yes. 

Q.—Will you tell His Lordship under what authority it 
was brought by the Attorney General of the State of New York 
for the People of the State of New York? A.—May I examine 

JO some notes, to refresh my recollection? 
COUNSEL: You are entitled to do that. 
A.—The authority of the Attorney General to institute 

this suit is derived from Section 1229 of the Civil Practice Act 
of the State of New York. 

Q.—Does it make any reference to Article 76 of the Civil 
Practice Act? A.—Yes. Section 1229 of the Civil Practice Act 
is one of the Sections embraced in Article 76 of the Civil Prac-

20 tice Act. 
Q.—Do I understand you to mean that the source of the 

authority of the Attorney General lies in Article 76 of the Civil 
Practice Act of the State of New York? A.—Yes. 

Q.—What was the answer you were about to give as re-
gards one particular Section? A.—I asked you if you required 
me to read Section 1229, which contains the authority. 

Q.—Will you please read it? A.— (reading) 
Attorney General Must Bring Action. 

The Attorney-General must commence an Action, 
30 suit or other judicial proceedings, as prescribed in this 

Article, whenever he deems it for the interest of the Peo-
ple of the State so to do; or whenever he is so directed, in 
writing, by the Governor". 
Q.—Will you please refer to Section 1222 of Article 76, 

and read it into the Record? A.— (reading) : 
"Action By People in State Courts for illegal re-

ceipt or disposition of public funds or other property: 
Where any money, funds, credits, or other property, 

held or owned by the State, or held or owned officially or 
49 otherwise for or in behalf of a governmental or other pu-

blic interest, by a domestic municipal or other public cor-
poration, or by a Board, officer, custodian, agency, or 
agent of the State, or of a city, county, town, village or 
other division, sub-division, department, or portion of the 
State, has heretofore been or is hereafter, without right 
obtained, received, converted, or disposed of, an Action 
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to recover damages or other compensation for so obtain-
ing, receiving, paying, converting or disposing of the same, 
or both, may be maintained by the People of the State in 
any court of the State having jurisdiction thereof, al-
though a right of Action for the same cause exists by law 
in some other public authority, and whether an Action 
thereof in favor of the latter is or is not pending when 

10 the Action in favor of the People is commenced." 
Q.—According to the New York Statute had the Attorney 

General the right to institute the present Action in any foreign 
country? A.—Yes, sir. 

Q.—Would that foreign country include Canada; and if 
your answer is "yes", will you kindly read the Section of the Act 
which applies? A.—It is Section 1224 of Article 76 of the Civil 
Practice Act of the State of New York, which reads: 

"Actions in Foreign Courts: 
The People of the State may commence and main-

tain in their own name or otherwise, as is allowable, one 
or more Actions, suits, or other judicial proceedings, in 
any court, or before any tribunal of the United States, or 
of any other State, or of any territory of the United Sta-
tes, or of any foreign country, for any cause specified in 
the last section but one." 
Q.—I understand once the Action is commenced the cause 

of Action is vested in the People of the State of New York. Is 
there a section in the New York Act as to that? A.—Section 

3 0 1225 ot Article 56 of the Civil Practice Act of the State of New 
York reads: 

"Cause of Action Vests in People on Commencement of 
Action: 

Upon the commencement by the People of the Sta-
te of any action, suit, or other judicial proceeding, as pres-
cribed in this Article, the entire cause of action including 
the title to the money, funds, credits, or other property, 
Avith respect to which the suit or action is brought, and 
to the damages cr other compensation recoverable for the 

40 obtaining, receipt, payment, conversion or disposition the-
reof, if not previously so A'ested, is transferred to an be-
comes absolutely vested in the People of the State". 
Q.—You have recited three sections. What Avas the first 

section? A.—The first section Avas Section 1229 of Article 76. 
Q.—Will you please read Paragraph 2 of Plaintiffs' De-

claration, and «<ale if Section 1229 of Article 76 applies, and is 
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the authority which is meant in Paragraph 2 of Plaintiffs' De-
claration? A.—I have read it, and I should state that it is. 

Q.—You have also recited Section 1222. Will you look at 
Paragraph 31 of Plaintiffs' Declaration, and state if it is one 
and the same Section? A.—It appears to be the same, save for 
the title to the Section. 

Q.—What you have recited as Section 1222 of Article 76 
10 is recited in Paragraph 34? A.—Yes, save for the title. 

Q.—Will you please read Paragraph 35 of the Declara-
tion, and state if Section 1224 which is therein recited is the 
Section you have given as being the law of New York? A.—It 
appears to be the same, save for the title. 

Q.—You should sajr it is the same, or it is not. A.—May 
I explain what I mean: each of the sections, apart from the ac-
tual text, is prefaced by a title. The title represents the substan-
ce of the Statute. The Phraseology employed in your Declaration, 

2Q Paragraph 35, correspondes to the exact language of Section 
1224 of Article 76, the title only being omitted. 

Q.—And, this explanation applies to the other Paragraph 
of the Declaration which you have read? A.—Yes. 

Q.—Will you look at Paragraph 36, and read the Plain-
tiffs' recital of laAv therein contained, and AITill you state if it is 
the same as the IUAV of the State of NeAV York? A.—It is, with 
the same exception. 

Q.—The present Action of the State of NeAV York, on 
behalf of the people of the State of NeAV York, Avas instituted 

30 for benefits that had accrued Avithin a period of ten years, as 
otherAvise it Avould be prescribed. Will you please read the sec-
tion of the NeAV York Act Avhich refers to that limit of time? A. 
Section 1226 of Article 76 of the Civil Practice Act of the State 
of NeAV York cOArers the point. It reads: 

"Limitation of Action: 
The People of the State Avill not sue for a cause of 

Action specified in this Article unless it accrued within 
ten years before the Action is commenced." 
Q.—Will you please read Paragraph 37 of Plaintiffs' De-

40 claration, and Avill you state if the laAv as therein set out is the 
laAv as therein set out is the same as AA'hat you have just recited? 
A.—It is exactly the same, Avith the same exception and the sa-
me explanation. 

Q.—In virtue of the IUAV of the State of New York has the 
Plaintiff the right to attach any property before judgment, in a 
case of fraud, and is there a section of the law Avhich applies to 



—1210— 

Charles A. Schneider for plaintiffs (examination in chief). 

that? A.—The State may attach property claimed to belong 
to it. Section 902 of the Civil Practice Act'of the State of NeAV 
York, in my judgment, applies. 

MR. HACKETT: I object to any evidence on this point, 
inasmuch as it is not pleaded, and it is not competent to the 
Plaintiff to make proof of foreign IOAV AA'hich is not alleged. 

1 0 BY MR. GOUDRAULT, CONTINUING. 
Q.—Will you please read Section 902? A.—(reading): 
"In What Actions Attachment of Property May Be Had: 

A warrant of attachment against the property of 
one or more defendants in an Action may be granted upon 
the application of the Plaintiff, as specified in the next 
Section, where the Action is to recover a sum of money 
only, as a tax or as damages or one or more of the foliow-

9ft ing causes: 
1. Breach of contract, express or implied, other 

than a contract to marry; 
2. Wrongful conversion of personal property; 
3. A n injury to person or property in consequence 

of negligence, fraud or other Avrongfull act; 
4. A Avrongful act, neglect or default by Avhich the 

decedents death Avas caused, Avhen the cause of action arose 
in this State before or after the passage of this A r t and 
the Action is brought by an executor or administrator 

30 against a natural person Avho, or a corporation Avhich, 
would have been liable to an Action in favor of the de-
cedent by reason thereof if death had not been sued." 

MR. H A C K E T T : I would like to reneAV niv objection to 
this eA'idence. It is apparently evidence of the laAv of procedure 
of the State of NeAV York, and that is a type of foreign laAv AA'hich 
may not be introduced into the forum AA'hich is hearing this case, 
SubstantiA'e laAv may be introduced, as a fact; but our Courts 
must exercise their function according to our OAvn laAv of proce-

40 ( l u r e -
I AAUII ask your Lordship to note my objection, because 1 

shall rely upon it in argument. 
HIS LORDSHIP: Your objection is noted, Mr. Hackett, 

and reserved. 
MR. COOK: I would like to join my friend Mr. Hackett 

in the objection, AA'hich I regard as a fundamental objection to 
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evidence of tliis character. A seizure after Judgment in the Pro-
vince of Quebec, for example, must be taken according to the pro-
cedure of the Province of Quebec. 

HIS LORDSHIP: The objection is noted, and reserved. 
BY MR. GOUDRAULT, CONTINUING. 

10 Q.—Is there another section of the same Article which 
would apply to this present Action? A.—Yes, sir. 

Q.—Will you please read Paragraph 39 of Plaintiff's De-
claration, and will you state if the law therein contained is the 
law of the State of New York? 

MR. COOK: This will be all under reserve of the same 
objection? 

HIS LORDSHIP: Yes, Mr. Cook. 
20 WITNESS: The recital contained in the 39th Paragraph 

of the Declaration, purporting to be the language of Section 904 
of Article 54 of the Civil Practice Act of the State of New York, 
is an accurate transcript of the law of the State Avith respect to 
that Section of that Act. 

MR. HACKETT: I take it it is not necessary to repeat 
the objection to all this evidence? 

HIS LORDSHIP: No. The objection has been noted, and 
30 the eA*idence is being taken under reserve of it. 

BY MR. GOUDRAULT, CONTINUING. 

Q.—Will you please read Section 904 of the same Article? 
A.—(reading) : 

"Warrant in Action for Peculation and Deceit: 
A Avarrant of attachment against the property of 

one or more Defendants in an Action may also be granted, 
upon the application of the Plaintiff, Avhere the complaint 
demands Judgment for a sum of money only; and it ap-
pears that the Action is brought to recover money, funds, 
credits, or other property, held or oAAmed by the State, or 
held or oAAiied, officially or otherAvise, for or in behalf of 
a public governmental interest, by a municipal or other 
public corporation, board, officer, custodian, agency, or 
agent, of the State, or of a city, county, toAA*n, A*illage or 
other division, subdivision, department, or portion of the 
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. State, ivliicli the Defendant without right, has obtained, 
received, converted or disposed of; or in the obtaining, 
reception, payment, conversion or disposition of which, 
without right, he has aided or abetted, or to recover dam-
ages for so obtaining, receiving, paying, converting, or 
disposing of the same, or the aiding or abetting thereof; 
or in an Action in favor of a private person or corporation 

'd brought to recover damages for an injury to personal pro-
perty where the liability arose, in whole or in part, in 
consequence of the false statements of the Defendant as 
to his responsibility or credit, in writing, the hand or si-
gnature of the Defendant or his authorized agent, made 
with his knowledge and acquiescence. In order to entitle 
the Plaintiff to a warrant of attachment, in the case spe-
cified in this section, he must show that a sufficient cau-
se of action exists against the Defendant for a stated 

20 sum." 
Q.—Do I understand the Section you have just recited is 

the Section contained in Paragraph 39 of Plaintiffs' Declara-
tion? A.—It is. 

Q.—Is it imperative upon the Attorney General of the 
State of New York to institute Actions of this kind and nature; 
and is there a section in the law which provides for this? A.— 
It is imperative, and the Section of the Statute making it man-
datory upon the Attorney General to commence an Action of 
this character is Section 1229 of the Civil Practice Act, Article 

30 76. 
Q.—Will you kindly read it? A.— (reading) : 
"Attorney-General Must Bring Action: 

The Attorney-General must commence an Action, 
suit, or other judicial proceeding, as prescribed in this 
Article, whenever he deems if for the interest of the Peo-
ple of the State so to do; or whenever he is so directed, in 
writing, by the Governor". 
Q.—Will you please read Paragraph 8 of the Declaration, 

and state if that is the law therein recited? A.—It is: save for 
40 the absence of title. 

Q.—You spoke of the New York Civil Practice Act, Will 
you tell us, in a word, what it is? A.—It is an Act passed by the 
Legislature of the State of New York. 

Q.—Would it be the actual law of New York? A.—It is 
the law of that State. 
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Q.—Would it be solely on procedure, or would it be also 
tlie law in itself? 

I might explain that in this Province we have the Civil 
Code, which contains the fundamentals and the principles of law; 
then we have the Code of Civil Procedure, which is for the pur-
ose of applying this law, and which states how we should pro-
ceed in applying the principles. I know you have not the Civil 

J9 Code in New York State, but have you something similar to our 
Civil Code? 

A.—The Civil Practice of the State of New York is go-
verned by three sources: the Common Law, the Civil Practice 
Act, and the rules of Civil Practice. The Civil Practice Act, tQ 
which reference has heretofore been made, contains not only the 
substantive law, but the adjective law as well. By adjective law 
I mean the procedure law. By substantive law I mean what ap-
parently you mean by fundamental law. 

2Q In the preparation of this Statute known as the Civil Prac-
tice Act the Legislature has taken cognizance of the principles 
enunciated in the Common Law, and has embodied them in the 
Civil Practice Act; so, we will find in the Civil Practice Act not 
only matters that are purely procedure, but we will find a de-
claration of the law as stated in the Common Law and enacted 
as part of the Common Law. 

Q.—What is the Statute which created the City of New 
York as a municipality? A.—It was an Act of the Legislature, 
passed, I think, in 1901; and is officially know as Chapter 460 

30 of the laws of 1901. The Act is commonly entitled the Charter 
of the City of New York. There have been amendments to it from 
time to time. 

Q.—As an attorney have you a knowledge of the Charter 
of the City of New York? A.—I have a general and average know-
ledge. 

Q.—And, it is New York law? A.—It is the law as it ap-
plies to the City of New York. 

Q.—I understand the City of New York is divided into 
Boroughs? A.—It is. 

40 Q.—Will you please tell His Lordship if the name of the 
Borough mentioned in this case is one of the Boroughs of the 
City of New York? A.—It is. 

Q.—And, what Borough is it? A.—Queens. 
There are five Boroughs: Richmond, Brooklyn, Manhat-

tan, Bronx, and Queens. 



—1214— 

Charles A. Schneider for plaintiffs (examination in chief). 

BY MR. COOK: 
Q.—Queens is the biggest? A.—It is the largest in point 

of size. 
BY THE COURT: 
Q.—But, not in population? A.—Not in point of popula-

tion. In point of population the largest is the County of Kings, 
or the Borough of Brooklyn. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Will you please refer to the Greater New York Char-

ter, and tell us in what Article thereof the Borough President 
of Queens would derive his authority, or his powers, and duties? 
A.—Section 383, of Chapter 9, of the Charter of the City of New 
York; Title (1), is the source of authority vested in the Presi-

20 dent of the Borough. 
Q.—Will you tell His Lordship what are the powers and 

duties of the President of a Borough Avitliin the City of NeAV York 
Section 383? 

WITNESS: Shall I read the Section? 
COUNSEL: Yes. 
A.—(reading): 
"President of Borough; Powers and Duties: 

30 (Sec. 383) The President of a borough shall, by vir-
tue of liis office, be a member of the Local Board of every 
District of local improvements in his Borough, and Chair-
man thereof, entitled to preside at its meeting and to vote 
as any other member. He shall have an office in such hall 
or public building of the Borough as the Board of Al-
dermen may by resolution direct. He may appoint and at 
pleasure remove a Commissioner of Public Works for his 
Borough, Avho may discharge all the administrate poAvers 
of the President of the Borough relating to streets, sewers, 

40 public buildings and supplies conferred upon him by this 
Act; and Avho shall, in the absence or illness of such Pre-
sident discharge all the duties of such President. He may 
also appoint and remove an Assistant Commissioner of 
Public Works who may discharge such poAvers and per-
form such duties as may be in Avriting conferred upon him 
by said President of the Borough. He shall have power 
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to appoint a i-'e retary and sucli assistants, clerks and 
subordinates as he may deem necessary, if provision be 
made therefor by the Board of Estimate and Apportion-
ment and the Board of Aldermen. The said Secretary, 
assistants, clerks, and subordinates shall hold office at 
the pleasure of the President, subject to the provisions of 
the Civil Service Laws. In the event of the illness or ab-
sence of the Commissioner of Public Works or the Assis-
tant Commissioner of Public Works, the President of the 
Borough may in writing confer upon any subordinate duly 
designated by him, such powers and such duties as by the 
provisions of this Act, he is authorized to confer upon the 
said Commissioner of Public Works or the said Assistant 
Commissioner of the Public Works, except, that such sub-
ordinate so designated shall not be authorized by such 
designation to act for or represent the said Borough Pre-

2q sident upon the Board of Estimate and Apportionment 
of the City of New York, nor upon any of the Committee 
of the said Board of Estimate, nor in the exercise of any 
powers or authority vested in the said Borough President 
by reason of his membership in the said Board of Estim-
ate and Apportionment. He shall, within the Borough for 
which he shall have been elected, have cognizance and con-
trol : 

1. Of regulating, grading, curbing, flagging, and 
guttering of streets and laying of crosswalks. 

30 2. Of constructing and repairing public roads. 
3. Of paving, repaying, resurfacing and repairing 

of all streets and of the relaying of all pavements removed 
for any cause. 

4. Of the laying or relaying of surface railroad 
tracks in any public street or road, of the form of rail used 
or character of foundation, and the method of construc-
tion, and of the restoration of the pavement or surface 
after such work. 

5. Of the filling of sunken lots, fencing of vacant 
40 lots, digging down lots, and of licensing vaults under side-

walks. 
6. Of the removal of encumbrances. 
7. Of the issue of permits to builders and others 

to use or open the streets. 
8. Of the construction and maintenances of all 

bridges and tunnels which are within his Borough, and 
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form a portion of the highways thereof, except such bridges 
as cross navigable streams, and, in the Borough of Man-
hattan, except certain viaducts which, by the provisions of 
Section 595 of this Charter, are placed under the cogniz-
ance and control of the Commissioner of Plant and Struc-
tures. 

9. Of all subjects relating to the public sewers and 
m drainage of his Borough, and shall initiate the making of 

all plans for the drainage of his Borough, except as other-
wise specifically provided in this Act. He shall have char-
ge of the construction of all sewers in accordance with 
said plans, He shall have in charge the management, care 
and maintenance of the sewer and drainage system of the 
Borough of which he shall be President and the licensing 
of all cisterns and cesspools. 

10. Of the construction, repairs, cleaning and 
2q maintenance of public buildings, including markets, ex-

cept schoolliouses, almshouses, penitentiaries, and the fire 
and police station houses, and other buildings whose care 
and custody are otherwise provided for in this Act. 

11. Of the care and cleaning of all offices leased 
or occupied for public uses. 

12. Of the location, establishment, care, erection, 
and maintenance of the public baths, public urinals, and 
public comfort stations; and of the placing of all signs 
indicating the names of the streets and other public pla-

30 ces. 
The President of each Borough shall prepare all 

contracts relating to his Borough, subject to the approval 
as to form by the Corporation Counsel. He shall have 
such other powers as are expressly conferred upon him 
by this Act, and such other powers as may be conferred 
upon him by the* Board of Alderman. He shall make an 
annual report of the business and transactions of his Bo-
rough to the Mayor. 

The Presidents of the Boroughs of Queens and 
40 Richmond shall, each for the Borough of which he shall 

have been elected President, in addition to the powers 
above specified, have cognizance and control: 

1. Of the sweeping and cleaning of the streets of 
the Borough, and the removal or other disposition as often 
as the public health and the use of the streets may requi-
re, of ashes, street sweepings, garbage, and other light re-
fuse and rubbish, and of the removal of snow and ice from 
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leading thoroughfares and from such other streets as may 
be found practicable. 

2. Of the framing of regulations controlling the 
use of sidewalks and gutters by abutting owners and oc-
cupants for the disposition of sweepings, refuse, garbage 
or light rubbish within the Borough which, when so fra-
med, and approved by the Board of Aldermen, shall be pu-
blished in like manner as City Ordinances, and shall be 
enforced by the Police Department in the same maimer 
and to the same extent as such Ordinances, together with 
such other powers concerning street cleaning as are ex-
pressly conferred upon them by this Act. 

3. The said Presidents of the Boroughs of Queens 
and Richmond shall have power to appoint such subordi-
nates as may be necessary to enable them to carry into 
effect the provisions of this Act, regarding cleaning the 

„ n streets of his Borough, but the aggregate salaries of such 
officers shall not exceed in any one year the amount ap-
propriated therefor by the Board of Estimate and Appor-
tionment and "the Board of Aldermen.. . " 
MR. COOK: This is, of course, under reserve of our ob-

jection to all the evidence of this character. 
HIS LORDSHIP: Yes, Mr. Cook. 
WITNESS: (continuing reading) : 

30 "The said Presidents of the Boroughs of Queens and 
Richmond shall have such other powers relating to street 
cleaning within said Boroughs as are conferred upon the 
Commissioner of Street Cleaning by Sections 541, 543, 544, 
and 545 of this Act. 

Whenever by any of the provisions of this Act the 
powers are conferred or duties are imposed upon a Presi-
dent of a Borough, such powers may be exercised and such 
duties may be performed, upon the request of said Pre-
sident, by the Commissioner of Public Works of said Bo-

40 rough, if such official shall have been appointed; and if 
not, by any subordinate duly appointed by the President 
of said Borough, under the powers conferred upon him by 
this Act, as duly designated thereto in writing; and such 
powers and duties when exercised or performed by such 
Commissioner of Public Works or other appointee shall 
be regarded as having been exercised or performed by such 
President in the same manner as if such powers and du-
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ties had been actually exercised or performed by such Pre-
sident personally." 
BY MR. GOUDRAULT, CONTINUING. 
Q.—I understand the law you have just read has been 

amended. Will you tell us in what respect? A.—This perspection 
j ( ) of Charter of the City of New York was amended by local law No. 

1, in the year 1929. In substance it only affects the powers of the 
Borough President of Queens and Richmond with respect to street 
cleaning. 

Q.—It does not affect the law you have just read, as re-
gards sewer construction? A.—No, it does not. That power still 
is vested in the Borough President. 

Q.—Will you tell us how the sewer contracts are made, or 
awarded, in a general way, in the City of New York, and how 
the contractors are paid — according to the Charter? A.—In a 

20 general way — and I do not pretend to be very accurate about 
it, but as a life long resident of the City, and one in a measure 
familiar with the organization of its Government — I can say 
that 'the practice is for a body known as the Local Board, consist-
ing of the members of the Board of Aldermen of the Districts 
embraced in this Local Board (of which there are, I believe, 
twenty four or so in number, throughout the Ci ty ) . . . 

Q.— (interrupting) Twenty four what? A.—Twenty four 
Local Boards within the City of New York. The members of this 
Local Board consist of the members of the Board of Aldermen 

30 embraced within the Local Board District. The Local Board 
usually consists of more than one aldermanic district, hence in 
a Local Board there mav be two, or three, or four, or more mem-
bers of the Board of Aldermen who compose that Local Board. 
In addition, the President of the Borough sits as a member of 
the Local Board. 

Q.—Do I understand this Local Board of which you have 
spoken... 

MR. HACKETT: (interrupting) U" to now I have not 
40 felt it necessary to object to leading questions, but as we are 

getting into what my friend terms very vital evidence, I would 
ask that his questions be put legally, and not illegally as the pre-
sent one is about to be put. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—You have just told us how the Local Board of Alder-
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men is composed? A.—Not the Lo al Board of Aldermen: the 
Local Board for Improvements. 

Q.—If a sewer is to be constructed, what are the proceed-
ings that have to be made by those various bodies? A.—The 
Charter provides that a proposed improvement has to be ar-
ranged by the Local Board for Improvements. At a meeting, a 
resolution has to be adopted, and approved by the President of 

10 tlie Borough. It is then submitted to the Board of Estimate and 
Apportionment for its approval. That approval is limited, as I 
understand it, merely to matters of form, and also for the pur-
pose of appropriating the moneys required to be expended for 
the proposed improvement. 

The Borough President, under the practice, calls upon his 
subordinates; and in tlie instance of a proposed sewer may call 
upon his engineering staff — his Chief Engineer or Consulting 
Engineer, or other subordinates. He calls upon them to prepare 
an estimate which, under the Statute, is required to be sub-
mitted to the Board of Estimate for its consideration, better to 
enable it to determine the amount to be appropriated for the pro-
posed improvement. 

The Statute also provides that those meetings are to be 
called by the President of the Borough. 

Q.—Can you tell us AA'hat the Board of Estimate and Ap-
portionment of the City of NeAv York has to do Avith the construc-
tion? A.—I haA'e stated ;.t, in substance, to be that they are 
called upon to appropriate a sum of money required for the pro-

30 posed improvement, and also 1o approve the contract as to form. 
Q.—Is there a seel ion in the Charter of the City of N O A V 

York which refers to the rights of the President of the Borough 
as regards bids for the construction of seAvers, and, if there is 
such a Section, AA'ill vou kindly recite it? A.—I think Section 
419 of the Charter of the City of New York applies to the question 
propounded. 

That Section reads: 
"Contracts for AA'ork or supplies: 

40 All contracts to be made or let for Avork to be done 
or supplies to be furnished, except as in this Act otherAA'ise 
pro\'ided, and all sales of personal property in the custody 
of the several Borough Presidents, Departments or Bu-
reaus shall be made bv the appropriate Borough Presid-
ents or heads of Departments under such regulations as 
shall be established bv Ordinance or resolution of the 
Board of Aldermen. Whenever any AA'ork is necessary to 
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be done to complete or perfect a particular job, or any 
supply is needful for any particular purpose, which work 
and job is to be undertaken or supply furnished for the 
City of New York, and the several parts of the said work 
or supplies shall, together, involve the expenditure of more 
than $1000, the same shall be by contract, under such 
regulations concerning it as shall be established by ordin-
ance or resolution of the Board of Aldermen, excepting 
such works now in progress as are authorized by law or 
ordinance to be done otherwise than by contract, and un-
less otherwise ordered by a board of three fourths of the 
members elected to the Board of Aldermen; and all con-
tracts shall be entered into by the appropriate Borough 
President, and heads of Departments, and shall, except 
as herein otherwise provided, be founded on saled bids or 
proposals, made in compliance with public notices, duly 

20 advertised in the City Record, and the Corporation news-
papers, and said notice to be published at least ten days; 
if a Borough President or the head of a department shall 
not deem it for the interest of the City to reject all bids, 
he shall, without the consent or approval of any other 
department or officer of the City Government, award the 
contract to the lowest bidder, unless the Board of Estimate 
and Apportionment by a three quarter vote of the whole 
Board shall determine that it is for the public interest that 
a bid other than the lowest should be accepted; the terms 

30 of such contract shall be settled by the Corporation Coun-
sel as an act of preliminary specification to the bid oi 
proposal. 

In any contract for work or supplies made here-
under, there may be inserted in the discretion of the Bor-
ough President or head of department making such 
contract, a provision that additional work may be done 
or supplies furnished for the purpose of completing such 
contract, at an expense not exceeding Five Per Centum of 
the amount of such contract, if such additional work or 

40 supplies shall be ordered by such Borough President or 
head of department. 

The bidder whose bid is accepted shall give security 
for the faithful performance of his contract in the manner 
prescribed and required by ordinance; and the adequacy 
and sufficiency of this security shall, in addition to the 
justification and acknowledgment, be approved by the 
Comptroller. All bids or proposals shall be publicly open-
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ed by tlie officer or officers advertising for the same, and 
in the presence of the Comptroller, but the opening of the 
bids shall not be postpond if the Comptroller shall, after 
due notice, fail to attend; if the bidder whose bid has been 
accepted shall neglect or refuse to accept the contract 
within five days after written notice that the same has 
been awarded, to his bid or proposal, or if lie accepts but 
does not execute the contract and give the proper security, 
it shall be readvertised and relet as above provided. In 
case any work shall be abandoned by any contractor, the 
appropriate department may, if the best interests of the 
City be thereby served, and subject to approval by the 
Board of Estimate and Apportionment, adopt on behalf 
of the City all subcontracts made by such contractor for 
such work and all such subcontractors shall be bound by 
such adoption, if made; and the appropriate Borough 

2q President or the head of the appropriate department shall 
in the manner provided in this section readvertise and re-
let the work specified in the original contract exclusive of 
so much thereof as shall be provided for in the subcontracts 
so adopted. No bid shall be accepted from, or contract 
awarded to, any person who is in arrears to the City of 
New York upon debt or contract, or who is a defaulter as 
surety or otherwise, upon any obligation to the City. 
Every contract when made and entered into, as before 
provided for, shall be executed in duplicate and shall be 

30 filed in the Department of Finance; together with a copy 
of the resolution or ordinance of the Board of Aldermen 
and the Local Board, and together with the approval of 
the Board of Estimate and Apportionment wherever same 
is required by the provisions of this Act, or copies of both, 
as the case may be, authorizing of or said work; such copy-
shall be so-filed within five days after the contract shall 
have been duly executed by the contractor. All Avar rants 
upon vouchers duly audited and approved, for payment of 
amounts due under contracts, shall, by number or other 

40 description, refer to the voucher, the fund and the contract 
upon Avhich the payment is to be made, and all cheques 
draAvn by the Chamberlain on Avarrants duly appiwed and 
executed pursuant to laAV, as payments on contracts, may-
be mailed to the contractor at the address furnished by 
him, or delivered to him or his authorized representative, 
and Avhen so mailed or delivered, the endorsement by the 
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contractor upon a cheque attached to such a warrant, 
which has been paid by the Bank or Trust Company upon 
which the same has been draivn, shall be considered as a 
receipt of the contractor for the amount of said cheque so 
paid 011 account of said contract. 

No expenditure for work or supplies involving an 
amount for which 110 contract is required shall be made, 
except the necessity 'therefor be certified to by the ap-
propriate Borough President or the head of the appropriate 
department, and the expenditure has been duly authorized 
and appropriated." 
Q.—Do I understand the rights of the Board of Estimate 

and Apportionment are given in specific sections of the Charter? 
A.—Yes. 

Q.—What sections would they be? And, will you read 
them into the record? A.—I Avill have to examine the Charter, 

0 if you refer to the Board of Estimate and Apportionment. If 
you refer to the Local Board, it is contained in Section 433 of 
•the Charter. 

Q.—What does Section 433 say? A.—Section 433 of the 
Charter of the City of Neiv York is entitled: "Local Board: Pro-
ceedings After Petition". 

It reads: 
"The Local Board, after the submission of such 

petition and consideration of the same, may then, as 'the 
petition shall ask, pass a resolution to bridge, to tunnel, 

30 to open, to close, to extend, to Aviden, to regulate, to grade, 
to curb, to gutter, to flag, to plant trees on the sideAvalks 
of and to pave streets, to lay crossAAralks, and to construct 
seivers Avithin its district and generally for such other 
improvements in and about such streets within its district 
as the public Avants and convenience of the district shall 
require." 

BY MB. HACKETT: 
Q.—You say the Local Board is made up of the Aldermen 

of one or se\reral districts? A.—Usually tivo 01* more. 
Q.—And, you asid there are 'twenty four aldermanic dis-

tricts in NeAV York? A.—No: there are 'twenty four Local Boards. 
My impression is there are now sixty one, or sixty two, or sixty 
three members of the Board of Aldermen, exclusive of members 
Avlio are ex officio members, such as the Presidents of the Bor-
oughs. I11 other words, each President of a Borough is a member 
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of tlie Board of Aldermen, ex officio. In addition to that there 
are persons elected in aldermanic districts; an aldermanic district 
being a political subdivision of a borough. 

BY MR. GOUDRAULT (Continuing) : 
Q.—Will }rou read Sections 434 and 436? A.—Section 431 

bears the subcaption: "Local Board: To Transmit Resolution; 
Further Procedure; Expenses to be a Lien". It reads: 

"If the Local Board shall by resolution decide that 
proceedings be initiated for a local improvement within 
its jurisdiction, it shall thereupon, forthwith, transmit a 
copy of such resolution to the Board of Estimates and 
Apportionment. Said Board shall promptly consider such 
resolution, and approve or reject the same, and return said 
resolution if approved to the President of the Borough 
where it originated, and he may thereupon proceed to the 

20 execution of the work covered by said resolution in accord-
ance with the provisions of this Act; but no public work 
or improvement, involving an assessment for benefit, shall 
be so authorized until there has been presented to the 
Board of Estimate and Apportionment an estimate in 
writing, in such detail as the Board may direct, of the cost 
of .the proposed work or improvement, and a statement of 
the assessed value, according to the last preceding tax 
roll, of the real estate included within the probable area 
of assessment. The expense of all such improvements shall 

30 be assessed and be a lien on the property benefited thereby 
in proportion to the amount of said benefit; but no such 
work shall be done by the Borough President on any item 
which imposes a charge upon the whole City of more than 
five hundred thousand dollars, except with the approval 
of the Board of Aldermen". 
Section 436 bears the caption: "Power To Assess For 

Local Improvements". It reads: 
"In all cases where the Board of Estimate and Ap-

portionment or the Board of Aldermen or the Board of 
40 Estimate and Apportionment and the Board of Aldermen 

together, with or without the concurrence or approval df 
any other Board or officer, are authorized to determine 
that a local improvement is to be made, the said Board of 
Estimate and Apportionment or the said Board of Alder-
men, or both, as the case may be, shall determine whether 
any, and if any, what proportion of the cast and expense 
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•thereof shall be borne and paid by the City of New York, 
and the remainder of such cost and expense shall be as-
sessed upon the property deemed to be benefited thereby; 
and the assessment shall be laid and confirmed and col-
lected in accordance with the provisions of Chapter 17 of 
this Act. The determination or decision of such Board 
as to the proportion of cost and expense to be borne and 

1 0 paid by the City of New York, and as to the proportion to 
be borne by the property benefited, after it shall have been 
made and announced, shall be final, and such determina-
tion or decision shall not be reopened or reconsidered by 
said Board. Except that the Board of Estimate and Ap-
portionment as provided in this Section, may in its dis-
cretion, upon the petition of a majority of property owners 
whose property has been assessed because deemed to bo 
benefited by such local improvement, as herein provided 

2p within six months after such assessment has been imposed 
reopen and reconsider its said determination and decision 
and may redetermine the proportion of such expense to be 
borne bv the City of New York and by the property 
benefited as hereinbefore provided in this Section. The 
words 'Local Improvement' as used in this section shall be 
construed to mean any work the payment of which was, 
prior to the passage of this Act, provided for by the laws 
in force in the territory of the Corporation formerly known 
as the Ma}ror, Aldermen and Commonalt}' of the City of 

30 New York, in whole or in part, by assessment upon the 
property demanded to be benefited thereby or the owners 
thereof, other than assessments which are confirmed by 
a Court of Record. For the purpose of computing assess-
ments upon property deemed to be benefited by a local 
improvement, all property within the area of benefit al-
though otherwise exempt by law from such assessment, 
shall be included in such computation. The sum so com-
puted on such exempt property shall be borne by the City 
of New York. This provision shall not be construed so as 

40 to repeal or otherwise affect exemptions granted by law." 
Q.—In virtue of the New York Charter who is supposed 

to call the meetings of the Local Board? A.—The President of 
the Borough within which the Local Board is embraced. Author-
ity therefor is contained in Sectiou 384 of the Charter of the 
City of New York, which reads: 

"The President of a Borough shall call all meetings 
of 'the various Local Boards of the Borough, and shall 
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give such notice thereof to the members as the ordinances 
of the Board of Aldermen may require. And he shall cer-
tify all resolutions, proceedings and determinations of the 
Local Boards of the Districts of Local Improvements in 
his Borough." 
Q.—Do you know if in the New York Charter there is a 

section which refers to patented articles not to be used in the 
10 bids, or something similar to that? A.—I know there is such a 

provision, but I cannot identify it by section number. 
Q.—Will you look at Section 1554 of the New York City 

Charter, and state if that is the Section? A.—That is it. 
Q.—Will you please read it into the Record? A.—The 

title reads: "Patented Articles: How Supplied". The Section 
reads: 

"Except for repairs no patented pavement shall be 
laid and no patented article shall be advertised for, con-
tracted for, or purchased, except under such circumstances 
that there can be a fair and reasonable opportunity for 
competition, the conditions to secure which shall be pre-
scribed by the Board of Estimate and Apportionment". 
Q.—In our Declaration we have alleged that one Frederick 

G. Seely was the Assistant Engineer in the office of the President 
of the Borough of Queens, in the Department of Engineering and 
Construction, Division of Sewers. Ts there a section of the New 
York Charter setting forth, the duties and powers of the man 
holding such a position? A.—I think Section 386 of the Charter, 

30 in part, applies to the question propounded by you. The Section 
is captioned: "Employment of Engineers and Architects". It 
reads: 

"The President of a Borough may at any time 
employ, if thereto authorized by the Board of Estimate 
and Apportionment and the Board of Aldermen, a con-
sulting engineer, who shall be an expert on all matters 
relating to sewers and highways, and who shall have had 
fifteen years experienced as a civil engineer; and a con-
sulting engineer be an expert of construction, repair and 

40 maintenance of public building; and a consulting architect 
who shall be an architect of recognized scientific and art-
istic standing and of not less than fifteen years experience. 
All other engineers or assistant engineers appointed hy or 
under the authority of the Borough Presidnt must be civil 
engineers of at least three years experience". 
They may be appointed by an immediate superior, whom 

in turn, would be subordinate to the Borough President; but the 
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appointments would be under the supervision of the Borough 
President. 

Q.—We have had several witnesses tell us that the bids 
had first to be published in the City Record, for the purpose of 
awarding those contracts for sewer construction in Queens or 
elseAvhere. Is there such a thing as the City Record? A.—Yes. 
It is the official paper published by the City of Nevv York. 

Q.—And, it is published in virtue of the Charter of the 
City of NeAV York? A.—It is published pursuant to a provision 
of the Charter of the City of Nevv York. 

Q.—Will you take communication of Exhibit C-206, al-
ready produced in the case, Avhich is a contract aAvarded to An-
gelo Paino for the construction of a seAver Avithin the Borough 
of Queens, and will Y O U explain in a summary wav AA'hat this 
Exhibit is? 

MR. HACKETT: Is my friend merely asking the witness 
20 what the Exhibit is, taking it as typical? 

MR. GOUDRAULT: Exactly. 
MR. HACKETT: There is nothing peculiar about this 

particular contract? 
MR. GOUDRAULT: No: it is just one of the ordinary 

contracts. We have produced a series of them. 
WITNESS: Is it your question to determine AA'hether this, 

30 in form, is the usual form of contract employed by the City of 
New York for the letting of Avork on sewers? 

MR. GOUDRAULT: Yes. You might state in a summary 
way Avhat it contains, as regards letting, and aAvarding, and pay-
ments. 

WITNESS: Those contracts do not come to my attention 
in my official capacity. It is a function of the Corporation Coun-
sel of the Law Department of the City of N B A V York, as distin-

. guished from the Office of the Attorney General. At the same 
time, I haA'e a general knoAvledge, as a laAvyer, as to its form. It 
appears to be in such form as is usually contained in contracts 
betAveen the City of NeAV York and persons to Avhom it giA'es public 
work to be done, or materials to be supplied. 

It contains the specifications originally advertised in the 
City Record pursuant to Statute. It contains a copy of the bid. 
It contains the award of the contract. 
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MR. HACKETT: What is the number? 
MR. GOUDRAULT: 76068. Awarded August 6th, 1925. 

WITNESS: It contains the bond furnished by the bidder. 
It contains the resolutions of the Local Board of Improvement, 
and the approval of the Board of Estimate and Apportionment. 

m It is executed by the contracting parties to the contract. It con-
tains a certificate by the President of the Borough as to the 
estimated cost of the contract, and the manner in which that 
cost is to be charged to a particular fund. In the specifications 
it contains a recital, as in sewer contracts, as to-the type of sewer 
pipe; commonly designated as type "A" , and type " B " — type 
" A " being a monolithic design pipe, and type " B " being a precast 
pipe. There are other tvnes of sewer pipe as well, but generally 
those are the two types of sewer pipes employed. 

Attached to this contract is a record of payments made 
2o bv the Oitv to the contractor. 

BY THE COURT: 
Q.—If I understand you correctly, a complete file of the 

matters relating to the contract will be found in Exhibit C-206? 
A.—Yes. 

BY BR. GOUDRAULT, CONTINUING: 

Q.—And, Exhibit C-206 is one of those 'typical contracts 
which were awarded in the Borough of Queens for the construc-
tion of sewers? A - - Y e s . 

Q.—Does the contract state the number of feet of concrete 
sewer that has to be built? A.—It does. In this particular in-
tance it is shown as part of the specifications, and the notice of 
bidding. 

Q.—It also gives the size of pipes to be used? A.—Yes. 
It gives all the details Avitli respect to the materials required. 

BY THE COURT: 

40 Q.—Does it shoAv the IUAV or authority in this matter? 
A.—Reference is frequently made in the contract to the source 
of authority, deri\ed from the Statute, Avith respect not only to 
the advertising of the bidding, but also AA-ith respect to the right 
of the Borough President to affix his name as one of the con-
tracting parties. 

Q.—Does it shoAv that all the formalities exacted were 
folloAved? A.—The formalities Avith respect to the form of the 
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contract, and with respect to the preliminaries of bidding, etc., 
and the opening of the sealed bids, and its acceptance, and the 
award: yes, such recital is contained in the printed form of the 
contract. 

BY MR. GOUDRAULT, CONTINUING: 

]0 Q - — t h i s contract Exhibit C-20G payments appear to 
have been made. Would that be a receipt, or would it be a proof 
of payment of the contractors for the execution of the work? 
A.—Yes. 

There are two methods bv which proof of payment is 
determined, one is the endorsement on the cheque made by the 
City through the Chamberlain's Office; that endorsement con-
stituing evidence of the receipt of the moneys recited in the cheque. 

In addition to -that... 
MR. HACKETT: (interrupting) If my friend Mr. Gou-

drault intends to prove the ordinary procedure of negotiation 
leading up to a contract and the signing of the contract and the 
execution of it, and the payment of the amounts thereunder, I 
have no objection; but, if he is attempting to prove that certain 
amounts were paid under a certain contract, then I object. 

MR. GOUDRAULT: That is not the point of my question. 
BY MR. GOUDRAULT, CONTINUING: 

30 —What does the reciting of moneys 011 the contract 
mean. A.—I understand your question to be directed to the ab-
stract question whether a sheet such as the one I hold in my hand, 
and which is attached to Plaintiffs' Exhibit C-206, and which 
bears the subcaption: "Payments: Amounts Retained and Earn-
ed" would be competent evidence generally with respect to pay-
ments made by the City and received by a contractor. In answer 
to that I state that in accordance with the practice in New York 
State, under our Common Law, entries made in the usual course 
of business are binding upon parties to a dispute. So that if it 

40 were determined that those entries were made by an official in 
the regular course of business, such an entry would be presump-
tive proof of the truth of the statement contained in such entry; 
subject to be rebutted. 

MR. HACKETT: That gives point to my objection. If my 
friend Mr. Goudrault is attempting to prove that moneys were 
paid under this contract, I submit Mr. Schneider is not competent 
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to give that evidence, and I object to the evidence as not being 
the best evidence available. 

MR. COOK: And I join in the objection. 
When Mr. Goudrault started this line of examination of 

Mr. Schneider 011 the contract Exhibit C-206 I certainly consider-
JQ ed he was merely referring generally to the form of the contract 

in order that your Lordship might have general information as 
to the ordinary methods adopted in regard 'to the execution of 
such agreements. I certainly never thought for a moment that 
lie intended to establish specific facts in reference to the con 
tract, because otherwise I would have objected long ago. 

HIS LORDSHIP: What is the purpose of the question, 
Mr. Goudrault? What do you want to prove? Do you want to 
prove payment was made? 

20 MR. GOUDRAULT: No, your Lordship. 
HIS LORDSHIP: Then von might perhaps say, in view 

of the objection made by Mr. Hackett, that your purpose in put 
ting the question is not to prove an actual payment of the amount 
which appears 011 the document. 

MR. GOUDRAULT: Quite right, your Lordship. I just 
want to establish the fact that it is an official receipt of the City 
of New York, that the amount was paid by the City of New York: 

g^ subject to rebuttal. 
MR. HACKETT: It is not an official receipt. . 
MR. GOUDRAULT: It is an official record of payment. 
BY MR. GOUDRAULT, CONTINUING: 
Q.—Is this an official recital of the moneys paid to the 

contractor by the City of New York on that particular contract? 
HIS LORDSHIP : Or, is it simply a memorandum of pay-

40 ments made? 
WITNESS: The form of paper employed in this Exhibit 

C-206 is similar to the form of paper employed in contracts let by 
the City of New York, and the entries made on the sheet conform 
in form and in practice to the established practice in the Cham-
berlain's Office in noting payments made by the City to con-
tractors. 
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I do not know anything as to the payments in this par-
ticular case, but this form conforms to the general practice 
adopted by the City of New York, of having a clerk in the Cham-
berlain's Office note payments. 

BY THE COURT: 

i/V Q-—Does it even constitute a presumption of payment? 
A.—The entries made in the ordinary course of business are, in 
common law, considered presumptiie proof of a thing therein 
stated, subject to rebuttal. 

MR. HACKETT: A presumption only against the person 
wlio made the entry, which would be the City of New York — 
not against anybody else. 

WITNESS: I cannot agree to that. 
2 0 MR. GUERIN: My learned friend Mr. Hackett is citing 

our law; but that is not what the witness says. 
MR. HACKETT: But, I do not want you to put into the 

Record any law you have not alleged; and I do not want you to 
prove a. payment by a gentleman who is undoubtedly familiar 
with the law but who knows nothing of accountancy or of this 
contract. 

BY MR. GOUDRAULT: 

30 Q.—Will you please tell us what this page I now show 
you in Exhibit C-206 indicates? 

MR. HACKETT: I object to that. This is an attempt to 
prove payment to Paino by Mr. Schneider. I object to it as Mr. 
Schneider is not a competent witness on the subject. 

HIS LORDSHIP: The document speaks for itself. I 
understand the witness is not trying to prove that the figures 
represent amounts paid to his knowledge. 

40 WITNESS: Your Lordship is correct. 
BY MR. GOUDRAULT: 
Q.—You are not in a position to state those amounts were 

paid to Paino? A.—No, I am not in a position so to state. 
Q.—Coming back to my question: you have sufficient 

knowledge of Exhibit C-206 to state it is a contract of the City 
of New York? A.—Yes. 
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Q.—And, as you stated, tlie City of New York is run by 
the City Charter, and under the authority of the Government at 
Albany? A.—May I phrase it this way: the original source of 
authority under which the City of New York is run civically is 
derived from the Charter of the City of New York. Since the 
enactment of the Charter subsequent legislation, commonly 
known as the "Home Rule Law" has been adopted; so that no 
longer does the City of New York derive its authority from the 
legislature of the State of New York, because the right to enact 
legislation is now entrusted to the Board of Aldermen and the 
Board of Estimate and Apportionment. 

BY THE COURT: 
Q.—Do I understand the City of New York have delegated 

powers from the legislature of the State of New York? A.—The 
City of New York is a corporate entity — a political subdivision 

20 — a l )a i 't of the State of New York. Originally under the scheme 
of government it derived its authority from an Act of the Legis-
lature, commonly known as the Charter of the City of New York. 
Subsequently, additional legislation was passed, to meet local 
sentiment, and that legislation is known as the "Home Rult 
Bill", by which the City of New York might be governed by local 
representatives elected within the City, rather than by legislation 
enacted elsewhere, namely at the capital city of the State of New 
York, by legislators not coming from the City of New York. To 
meet that local sentiment, the Home Rule Bill was enacted. 

30 
AND IT BEING 12.15 O'CLOCK, THE FURTHER TEST-

IMONY OF THE WITNESS IS CONTINUED TO 2 O'CLOCK 
IN THE AFTERNOON. 

AND FURTHER FOR THE PRESENT DEPONENT 
SAITH NOT. 

40 
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AND AT TWO O'CLOCK IN THE AFTERNOON, PER-
SONALLY CAME AND REAPPEARED THE SAID WITNESS 

CHARLES A. SCHNEIDER 
AND HIS TESTIMONY WAS CONTINUED AS FOLLOWS :— 

BY MR. GOUDRAULT: 
Q.—Will you please look at tlie document I now show you, 

and say what it is? 
MR. HACKETT: I object to the attempt to introduce into 

this Record documents which bear upon a criminal investigation 
held in another jurisdiction, between other parties, which are not 
res ajudicata as between 'the present parties, and which can be 
of no assistance to the Court in reaching a decision in this case. 
They are irrelevant, illegal, and there is already an Inscription in 
Law under advisement by your Lordship in which -the very ques-

20 tion at issue is Avhether or not allegations Avhich have been at-
tacked may be proved. The introduction of those documents 
would tend to prove those allegations which are objected to. 

MR. COOK: On behalf of the Heirs of the late Mr. Phil-
lips, I join my friend Mr. Hackett in this objection. It is a very 
serious objection to the proof my friend intends introducing, and 
while, strictly speaking, I suppose Ave should Avait until he has 
put his question, I join Avith Mr. Hackett in his objection. 

3Q MR. G O U D R A U L T : I object to the objection as made. 
We do not yet know Avliat the document is. I have not evnn of-
fered it in evidence. I was going to offer it in evidence. I Avas 
going to offer it in evidence, but I Avant the Avitness to describe 
Avhat it is. It may be a purely civil document, or it may be a 
criminal document. I submit Ave should have a description of it, 
and then the objections may be made. 

HIS LORDSHIP: But, your opponents must know Avhat 
it is. 

40 MR. GOUDRAULT: My learned friends contend it is a 
document in connection Avith a criminal charge. I say it is purely 
the nomination of a Commisisioner, made under the NeAV York 
Civil practice, to investigate into the affairs of Queens. 

HIS LORDSHIP: It may be a preliminary question, and 
the objection may properly come to the succeeding question. 
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MR. HACKETT: With due deference, may I pay a tribute 
to the skill of my learned friend. 

Let us assume this is a criminal Judgment... 
HIS LORDSHIP: Is it a conviction? 
MR. HACKETT: Let us assume that. My friend is ask-

10 ing'tlie Avitness to tell us AA-liat it is, so that it may appear on the 
Record. 

We knoAv Avhat it is, and your Lordship can see what it is. 
I AA-ould ask your Lordship to take communication of it, and I 
Avould then ask you to rule upon its admissibility. 

It is a very subtle Avay of getting into the Record some-
thing Avhich has 110 right to be there. 

H I S L O R D S H I P : I suppose if the Avitness limits himself 
to saying that it is a document from some tribunal, AArithout 

20 naming anyone, there might be no objection. I f , hOAvever, he goes 
further than that, then it Avould be time for your objection. 

Counsel simply Avishes to knoAv the nature of the document, 
without prejudice as to AA'hat may be in it. W e Avill see AArhat the 
document is, and then deal Avith it later on. 

I may say I looked at the Inscription in L O A V yesterday, 
and if I am forced by the Avitness to render Judgment on the In-
scription in L U A V I may have to render it immediately. If I main-
tain the Inscription in L U A V , the Plaintiffs will be prevented from 
making the proof. 

For the time being, I think Mr. Goudrault may put the 
question. 

M R . G O U D R A U L T : I stated this morning I Avould not 
introduce evidence before your Lordship's Judgment Avas ren-
dered, on the Inscription in L O A V . In my opinion this document 
is not evidence of a criminal act 011 the part of anyone. 

MR. HACKETT: Your Lordship can take communication 
of the document, and decide just AA-hat it is. My submission is 

40 that it is not proper to ask the Avitness the nature of this docu-
ment, thereby getting an ansAver from the Avitness before your 
Lordship's decision has been rendered. It is my submission that 
obtaining an ansAver of the Avitness before it is determined 
AA'hether or not this is legal evidence is an illegal and irregular 
Avay of proceeding. 
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(HIS LORDSHIP TAKES COMMUNICATION OF THE 
DOCUMENT.) 

HIS LORDSHIP: It strikes me this is a Commission 
issued by an authority of the State, to a Justice of the iState, to 
make an investigation. 

1() MR. GOUDRAULT: Absolutely, your Lordship. 
The Plaintiffs offer in evidence, as Exhibit P-8 at enquete, 

the document the Avitness is now about to describe. 
WITNESS: This is a certified copy of the appointment 

of a Commissioner under the Statutes of the State of NeAV York, 
officially knoAvn as Section 3 4 of the Public Officers L U A V , pop-
ularly called the Moreland Act; by the terms of Avhich the 
Governor of the State of Nevv York is empoAvered to remove public 
officials — and particularly to investigate Borough Presidents. 

20 Instead of conducting the hearings himself, he may designate a 
person to sit as a Commissioner for the purpose of hearing testi-
mony appertaining to the removal of a public official. 

BY THE COURT: 
Q.—Delegating his power? A.—Delegating his power un-

der the Statute, rather than hearing it in the first instance him-
self. 

This officer is required to report his findings to the Gov-
3Q ernor. 

Q.—There is a certificate annexed to Exhibit P-8 at en-
quete? A.—Yes. 

This is a photostat of an original, to AA'hich is attached a 
certificate bearing the signature of the Deputy Secretary of 'State 
of NeAV York, Avho is authorized under our laAVS to certify to the 
authenticity of the transcript of the original document. 

MR. HACKETT: This, of course, is under reserve of our 
objection. 

40 HIS LORDSHIP: Yes. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Who received the appointment, and for AA'hat purpose? 

A.—The original of this instrument bears the date February 8th, 
1928, and it bears the signature of the then Governor of the State 
of NeAV York, Alfred E. Smith: attested to by the Secretary of 
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the Government. It makes reference to tlie fact that charges 
were fileil with the Governor on the 14th day of January, 1928, 
by a citizen of the County and Borough of Queens, against one 
Maurice E. Connolly, President of the Borough of Queens; the 
petition praying that that official be removed from office as 
President of the Borough of Queens. 

The certificate recites that pursuant to Section 34 of the 
Public Officers Act, the Governor designates one Honorable 
Townsend Scudder, a Justice of the Supreme Court of the State 
of New York, to take evidence as to the charges and the addi-
tional charges under certain designations described, and that 
such Justice so designated is possessed of all the powers, rights 
and duties conferred by the Statute to hold such hearings and 
to appoint Counsel and assistants, etc. 

BY THE COURT: 
20 Q-—This is an official document? A.—It is a certified 

copy of the original, which is the official document of appoint-
ment. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—And, according to your law it is properly certified by 

the proper official? A.—Yes, sir. 
Q.—Will you take communication of another document, 

which purports to be the appointment of the Honorable Clarence 
J. Sheeran for the same purpose, and wall you produce it as Plain-

39 tiff's Exhibit P-9 at enquete; and will you state briefly what this 
document is? A.—This document is in all respects substantially 
similar to the document Exhibit P-8. It recites as the designee 
of the Governor one Honorable Clarence J. Sheeran, with like 
power. 

This document is a photostat of an original, and its cor-
rectness is certified to by the Deputy Secretary of State, who is 
the duly authorized official to certify and execute this certificate 
under the laws of the State of New York. 

40 BY THE COURT: 

Q.—So much so that if it were produced before your Courts 
it would be a legal document? A.—Yes, sir. 

Q.—Making proof of its contents? A.—Yes, your Lord-
ship. 
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BY MR. GOUDRAULT, CONTINUING: 
Q.—And, it is properly certified by tbe proper official ac-

cording to your law? 
MR. HACKETT: It is understood that -the same objection 

applies to all this evidence. 
D MR. CQOK: And, the same objection applies on behalf 

of Heirs Phillips. 
HIS LORDSHIP: Yes. The objection is noted, and re-

served. 
WITNESS: Yes. 
BY MR. GOUDRAULT, CONTINUING: 
Q.—I have another document, which is a certified copy of 

20 an Order of the State of New York, instructing the Attorney Gen-
eral of the State of New York, in virtue of Section 62 of the 
Executive Law of the State of New York, to proceed to a grand 
jury trial within the County of Queens. 

MR. COOK: Objected to for the same reason. 
MR. HACKETT: Same objection. 
HIS LORDSHIP: The objection is noted, and reserved. 

30 BY MR. GOUDRAULT, CONTINUING: 
Q.—Will you produce this document as Exhibit P-10, and 

will you state what it is? 
MR. COOK: Same objection. 
MR. HACKETT : Same objection. 
HIS LORDSHIP: The objection is noted, and reserved. 
WITNESS: This is dated April 5th, 1928. 

40 1 
The document Exhibit P-10 is a photostat of an original 

designation by the then Governor, Alfred E. Smith, to the then 
Attorney General, the Honorable Albert Ottinger, directing the 
Attorney General or his assistants or deputies to attend an ex-
traordinary special and trial term of the Supreme Court to be 
held in Queens County on a date stated, and to appear before the 
grand jury drawn for said term of said Court, and before any 
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grand jury or grand juries which shall be drawn and which shall 
sit for any later term or terms of said Court; for the purpose of 
managing and conducting in said Court and before said grand 
jury all proceedings, examinations and enquiries, and all criminal 
actions and proceedings which may be had or taken before said 
grand jury, concerning or relating to its enquiry into any wilful 
oi* corrupt misconduct in office of public officials, and any and 

10 all unlawful acts of any and all persons of every description in 
connection therewith in the County of Queens, and to manage and 
prosecute and conduct the trial at said term, or any other term, 
and all indictments which may be found against any public 
officers or other persons therein to be tried; and that the designee, 
namely the Attorney General or his assistants and deputies, exer-
cise all the powers and perform all the duties conferred upon 
him and them by Section 62 of the Executive Law. 

To which instrument is attached a certificate bearing the 
signature of the Deputy Secretary of State, who is duly author-
ized to certify to the correctness of the transcript from which I 
have read. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Will you produce this document as Exhibit P-10 at 

enquete? 
MR. COOK: Same objection? 
MR. HACKETT: Same objection. 

30 
HIS LORDSHIP: The objection is noted, and reserved. 
MR. HACKETT: May I formulate my objection to what 

purports to be a certificate of conviction of certain men by a 
criminal court in the State of New York? 

HIS LORDSHIP: I suppose Mr. Goudrault wants to make 
the proof in conformit}- with the allegation against which there 
is an Inscription in Law. 

4 0 MR. GOUDRAULT: I would not offer this in evidence 
until your Lordship has decided upon the Inscription in Law, but 
I have the witness here, and my idea ivas that the evidence might 
be made under reserve of your Lordship's Judgment on the In-
scription in Law. 

HIS LORDSHIP: I think it might be as well for me to 
decide the Inscription in Law now. 
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I will not maintain the Inscription in Law. After reading 
the Pleadings it seems to me that the allegation in the Answer 
flows from the allegation contained in the Plea. Unfortunately 
according to the amendment to our Code of Civil Procedure proof 
cannot be ordered before adjudicating, so I am forced to give 
Judgment. If I do so it is because after considering the Pleadings 
T do not feel the Inscription in Law can be maintained, and I 
dismiss it with costs. 

You are free to make your evidence, Mr. Goudrault, under 
reserve of the objections. Of course, I may revise my Judgment 
when I come to consider the whole case, and I may set aside the 
evidence if I come to the conclusion that the ruling I now give 
is wrong. 

MR. COOK: On behalf of the Defendants we very respect-
fully except to the Judgment your Lordship has just rendered, and 
persist in the objections we have taken to the relevancy and legal-

20 itv of the evidence which is now being offered in this connection. 
My friend Mr. Hackett joins me in this objection and exception. 

MR. HACKETT: Mr. Goudrault has handed me three 
documents, which he states lie intends to offer as evidence. One 
is an indictment for conspiracy,* another is a finding of the Ap-
pellate Division of the Supreme Court of the State of New York 
on an appeal from a conviction in a criminal matter. The third 
document is a finding of the Appellate Division of the Supreme 
Court of the State of New York on appeal from a conviction. 

30 I have omitted the names of the parties, but I object to the 
introduction of those documents, first, because they are irrelevant 
— they could only be of use to this tribunal if they constituted 
res ajudicata as between the parties. My second objection is be-
cause they are offered for the pernicious effect that they might 
have upon any tribunal which may be called upon to pass on this 
ca se. 

W e knoAV nothing of the tribunal Avhich has found in those 
matters, nor of the circumstances vvhich gave rise to the prosecu-
tion, and unless your Lordship feels it incumbent upon you to 

40 hear this Avhole case over again, I suggest very careful considera-
tion should be given to the question of the illegality of the 
production of these documents. I f they are admitted, and if the 
door is opened to enquire into those criminal prosecution Avhich 
took place in NeAV York, I shall find it necessary to bring some 
of the persons who may be still alive and able to speak for them-
selves. 
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HIS LORDSHIP: 01' course, your objection comes before 
any question is put. 

MR. GOUDRAULT: That is what I find peculiar. My 
friends are reproaching' me, and giving me good advice as to how 
to proceed, although I have not even offered the documents. 

] 0 MR. HACKETT: If my friend wants to be funny I would 
suggest that he do it after Court hours. He has given me three 
documents which he told me he intended to introduce in evidence, 
and I am dealing with him as a man knowing his business. 

HIS LORDSHIP: He gave them to you in order that 3-011 
might examine them and prepare yourself from the point of view 
as to whether you should or should not make an objection. I 
think it is premature to make an objection before Mr. Goudreault 
tries to produce the documents. Of course, 3-ou are entitled to 
see the documents. 

20 
MR. HACKETT: Then I will say this: If my friend at-

temots to introduce these documents (as he told me he was going 
to do) I will ask 3-our Lordship to consider what I have said as 
1113- objection to the introduction of the documents. 

MR. COOK: The first document offered is an indictment 
for conspirac3T against two men neither of whom is before this 
Court; Seely and Connolh-. I do not know Seely at all. I have 
never seen him. C011110II3-1 have 011I3- seen once in my life. 

30 The next document he offers is a decision of a juiy con-
victing Seety and Connolly. 

The next document is a confirmation of the Appellate Court 
of the conviction of SeelA-, and a similar document in regard to 
Connolly. 

There is nothing whatever in any of those documents in-
dicating that Phillips was in any way brought before or tried 
b3r the criminal Courts, or convicted. As a matter of fact Ave 
knoAV he died long before those proceedings Avere taken. 

Why should the heirs of the unfortunate Phillips be 
40 dragged into a case in AA-hich he Avas never even tried? AnvbodA' 

else might haA-e been brought in having been convicted in the State 
of XeAv York, but I cannot for the life of me see AA-hy my friend 
should bring this evidence against the heirs of the unfortunate 
Phillips, seeing that he Avas never tried. 

HIS LORDSHIP: And, even if he had been tried, he might 
have been acquitted. 
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MR. COOK: I submit it is grossly unfair to introduce 
those documents. I do not care as to the form in which my 
learned friend tries -to bring them in, hut I submit it is grossly 
unfair that evidence of this sort should be brought before tbis 
court, and possibly before the Appeal Courts of this country. I 
strongly object, not only 011 the grounds Mr. Hackett has so well 
set forth, but 011 the grounds of fairness and decency, and proper 

19 procedure, and I submit to your Lordship that the questions my 
friend is going to ask should he ruled out in advance. 

MR. GOUDRAULT: The Plaintiffs, who appear 011 the 
indictment are the same plaintiffs who appear in this case — the 
people of the Sta te of New York. 

I charge in paragraph 9 of my Declaration facts of fraud 
and conspiracy between Connolly, Phillips and Seely, and I allege 
the facts which justify the people of the State of New York in 
taking an attachment before Judgment, because at the very same 

20 time those proceedings were being carried on by the people of 
the State of New York (as these documents show) Phillips wes 
trying to conceal and do away with his money. He was up in 
Canada, renting a safety deposit box. 

Paragraph 9 states very clearly that those three men con-
spired to fraud and cheat 'the City of New York of huge sums of 
money. That does not affect Phillips, because he was never tried. 

MR. HACKETT: Then, why put it in? 
3Q MR. GOUDRAULT: Paragraph 9 states he was a party 

to the conspiracy, with the other two, and I have to prove against 
the other two, in order to prove there was a conspiracy to defraud. 
Certainly I am entitled to prove against Connolly and Seely. 

MR. HACKETT: Why come before this Court at all, if 
you have a judgment? 

MR. GOUDRAULT: For its jurisdiction. 
HIS LORDSHIP: The objection is noted, and reserved. 

4 0 BY MR. GOUDRAULT, CONTINUING: 
t 

Q.—Will you look at the document I intend to produce, 
and will you state what it is? A.—This is a certified copy of an 
indictment. 

MR. HACKETT: I object to the sufficiency of the docu-
ment. 
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HIS LORDSHIP: Your objection is noted, and the proof 
is admitted under reserve. 

WITNESS: This is a certified copy of the original of an 
indictment filed in the office of the Clerk of the County of Queens; 
the certificate being executed by Edward W. Cox, Clerk of the 
Count}' of Queens, who is duly authorized to attest and certify as 

10 to the accuracy of the transcript. This cetrificate is dated Oc-
tober 4th, 1932, and makes reference to the date of the filling of 
the original indictment on October 4th, 1928. The indictment is 
entitled "Supreme Court, County of Queens, The People of the 
State of NeAV York against Maurice E. Connolly, John M. Phil-
lips, and Frederick Seelv." 

BY MR HACKETT: 

Q.—October 4th, 1928, AA'as the date the original indict-
ment A v a s preferred? A.—Yes. zu 

MR. GOUDRAULT: Plaintiffs offer in evidence, as ex-
hibit P- l l , this certified copy of the indictment. 

MR. COOK: Of course, this is objected to, and my friend 
Mr. Hackett, joins me in the objection. 

BY MR. GOUDRAULT, CONTINUING: 

Q.—You said 'this document Avas certified by the Clerk of 
the County of Queens? A.—Yes. 

Q.—Do you Avish to correct anything in your ansAver, as 
regards the certificate? A.—Yes, I Avant to correct the date of 
the filing of the indictment, as being June 22nd, 1928. The refer-
ence to the certificate, October 4tli, 1928, Avas read by me, from 
the certificate, lni't it apparently refers to the date of conviction 
rather than to the date of the filing of the indictment. The exact 
•late of the filing of the indictment is June 22nd, 1928. 

Q.—Is the document certificate by the Secretary of State 
for NeAV York? A.—It is not so certified. 

n Q.—Will you see to it that it is so certified, so that the 
certification may be filed Avith the document? A.—I am required 
to say this to you: the Scretary of State is not the proper authen-
ticating officer for this purpose — in other Avords, if this in-
strument is to be authenticated, the County Clerk's certificate 
must be authenticated by a Judge of the Supreme Court, not by 
the Secretary of State. 
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Q.—Then, will you have it properly authenticated by a 
Judge of the Supreme Court ? A.—Yes. 

Q.—And will you have the Commission of the Judge also 
authenticated bv the proper officer of the State of New York? 
A.—I will. 

MR. COOK: What is the character of the document under 
10 which it is authenticated? 

MR. GOUDRAULT: It is a document certified by the 
proper Court official, and I wish to complete it by having the 
signature authenticated by the proper official of the State of 
New York. It is in the record, produced by us, save that it has 
to be completed and perfected. 

HIS LORDSHIP: (To the witness) You will take good 
care of the documents? 

20 WITNESS: Yes, Your Lordship. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Will you look at this document I now show you, and 

state what it is? A.—I would describe this document as being 
an extract of the Minutes of the Clerk of the Court at the time 
of the imposition of sentence upon two of the defendants, named 

. in the indictment, namely.. . 
MR. HACKETT: (Interrupting). I object to the intro-

30 duction of this document, as irrelevant and illegal. 
MR. COOK: I join in Mr. Hackett's objection. 
WITNESS: Two of the defendants named, namely 

Maurice E. Connolly and Frederick Seely. 
MR. COOK: I object to the statement of the witness as 

being totally irrelevant, and I ask that it be rejected from the 
record. 

40 HIS LORDSHIP: The objection is noted. 
WITNESS: This is an extract from the Minutes of sen-

tence under the indictment previously referred to in the same 
entitled matter. 
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BY MR. GOUDRAULT, CONTINUING: 
Q.—Against two of tlie parties therein named? A.—Two 

of the parties named in the indictment. 
The instrument bears the certificate of the County Clerk 

of Queens County, certified that the original had been compared 
by him with this transcript, and that this is a true transcript 

10 thereof. 
MR. GOUDRAULT: Plaintiffs offer in evidence, as ex-

hibit P-12 at enquete, this extract of the Minutes of sentence of 
the Supreme Court, Queens County, in the State of New York. 

HIS LORDSHIP: 01" course, it is your duty to show your 
opponents the documents you want to produce, and it is their 
right to see those documents. 

Now, objection is made, and I want to know the nature 
of the document offered. I also want to know if it is allowable 

^ under the pleadings. I can only know that by knowing the nature 
of the document. What is the document? Is it a conviction or 
what? 

ML!. GOUDRAULT: Your Lordship asked me a question, 
and I should have answered it. When I wanted to explain the 
nature of the document, I was met by an objection from Counsel 
for the Defendants. 

The document exhibit P-12 offered in evidence is an extract 
from the Minutes of the County Clerk, Supreme Court, of the 

3d County of Queens, which recites the Jury finding of the sentence 
imposed upon two of the alleged conspirators in our Action, to 
wit: Maurice E. Connolly and Frederick G. Seely. It is a judg-
ment of the First Instance. 

HIS LORDSHIP: Objection has been taken by its produc-
lion, on the ground of irrelevancy. In order to decide the ob-
jection I have to know the nature of the document. If I find it 
is relevant I will allow the evidence. If I have a doubt, I have 
the right to admit it under reserve. 

40 " I think I interrupted you, Mr. Hackett. 

MR. HACKETT: This is a proces-verbal of a clerk of a 
criminal court in which two men were convicted of a crime. I 
submit, in thf first place, the document is not authenticated; and 
in the second place, it is irrelevant. I also submit it cannot be 
of any assistance to this Court. 



— 1244— 

Charles A. Schneider for plaintiffs (examination in chief). 

Your Lordship is trying an action in damages: an action 
by the terms of which the people of the State of New York are 
claiming mone}' from the Estate of the deceased Phillips. Some 
documents have been introduced, which create a presumption at 
least that two other people were convicted of a crime. We are 
not associated with those people, and we are not bound by any 
judgment that was rendered in those cases. Those being criminal 

^ actions, would be determined by different rules of evidence, and 
in a way that would preclude -their admission here, even had the 
cases been tried in this jurisdiction, and were they parties to this 
suit. The cases were cases of different parties, and these docu-
ments do not constitute res adjudicate betAveen -the parties, and 
they are, therefore, irrelevant. 

MR. COOK: I join my friend Mr. Hackett in the objection. 
It is a most serious objection 011 our part. 

From the legal point of vieAV it seems to me utterly ir-
20 relevant to bring in judgments against parties AA'ho are not parties 

in the action. We know nothing about Seely and Connolly, as far 
as this suit is concerned. Their names have been mentioned, but 
they are not parties here. Phillips Avas not convicted, nor eA'c-n 
tried, and it seems to me grossly unfair to introduce convictions 
against other people in order to bolster up a civil claim against 
the estate of a man AVIIO is dead and cannot ansAver. 

HIS LORDSHIP: You must not forget there is the ques-
tion of conspiracy. For the time being, the objection is reserved. 

3 0 BY MR. GOUDRAULT : 
Q.—Will you see this document exhibit P-12 is properly 

authenticated by the Supreme Court Justice of NeAV York, and 
also by the Secretary of State? A.—I will. 

MR. HACKETT: Will your Lordship permit me an ob-
seivation? Of course, your Lordship understands that if AATe are 
to try those men over again in this jurisdiction it Avill probably 
be necessary to bring them, if they are available, and to bring 

4 0 other people AAT1IO may be able to testify to some of the facts 
attested to be established by the judgments Avhich have been filed. 

H I S L O R D S H I P : I take it the evidence is offered to 
establish the part in the paragraph in the AnsAver AA'hich Avas 
objected to, and the striking out of which Avas asked. 
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MR. GOUDRAULT: With regard to my learned friend's 
remark in connection with having those parties here, I may say 
that Connolly and Seelv will he welcome at anv time by the Plain-
tiffs. 

HIS LORDSHIP: Of course, Mr. Goudrault, you must 
limit yourself to proving that part of the paragraph of your 

10 Answer to which objection has been taken. You must allege a 
fact before you can prove it. 

MR. GOUDRAULT: I have alleged a conspiracy to de-
fraud. In m}- Answer to Plea I have specifically alleged they 
were sentenced to jail. 

I may tell your Lordship-that both those Defendants in the 
New York Courts went to appeal 011 the decision which is recited 
in exhibit P-12. Now I offer as evidence a document, which I 
will describe as being a judgment of the Appellate Division upon 

20 tlie appeal of Frederick Seelv. 
HIS LORDSHIP: In other words, you want to produce 

another document showing that the appeal was dismissed? 
MR. GOUDRAUDT: Yes, your Lordship. 
BY MR. GOUDRAULT, CONTINUING : 
Q.—Will you produce, as plaintiff's exhibit P-13, at en-

quete, this confirmation of judgment before the Appellate Divi-
sion, of Frederick Seely? 

MR. HACKETT: I object, for the same reasons. 
MR. COOK: I join my friend, Mr. Hackett, in the objec-

tion. 
HIS LORDSHIP: The objection is noted, and taken under 

reserve. 
WITNESS: Yes. 

40 BY MR. GOUDRAULT, CONTINUING: 
Q.—Will you produce, as exhibit P-14, copy of the Judg-

ment of the Appellate Division of the Supreme Court of the State 
of New York, whereby Cononlly's appeal was dismissed and the 
first Judgment maintained? 

MR. COOK: Same objection. 



—1240— 

Charles A. Schneider for plaintiffs (cross-examination). 

MR, HACKETT: Same objection. 
HIS LORDSHIP: The objection is noted, and reserved. 
A.—Yes. 
BY MR. GOUDRAULT, CONTINUING: 

10 Q-—Will you kindly attend to the proper authentication 
of those documents by the proper officials? A.—I will. 

Q.—I understand both documents have been signed by thb 
duly appointed clerk of the Court? A.—Yes, that is true. 

Q.—Will you please tell his Lordship is the parties in the 
indictment exhibit P- l l are the same parties as in our Declara-
tion? A.—Only one, John M. Phillips. 

Q.—I mean the Plaintiff — the prosecuting party? A.— 
Yes, the Plaintiff in P- l l is the same entity described in the 
Declaration before this Court. 

20 Q.—Are the Frederick Seely and -the Maurice E. Connolly 
whose names appear in the indictment P-l l , the same Maurice 
E. Connolly and Frederick Seely whose names appear in our 
Declaration before this Court? 

MR. O'DONNELL: I object to the question as illegal. 
HIS LORDSHIP: What is the ground of your objection? 
MR. O'DONNELL: The same as in regard to the other 

evidence. It is illegal and irrelevant. It is the same line of 
evidence. 

HIS LORDSHIP: The objection is noted, and reserved. 
WITNESS: Unquestionably, yes. 

CROSS EXAMINED BY MB. HACKETT, K. C., OF 
COUNSEL FOR CROWN TRUST COMPANY: 

Q.—I understood vou to sav vou were admitted to the Bar 
4 0 in the year 1922? A.—June, 1920, term. 

Q.—How long did you practise on your own account? A.— 
I am still engaged in the practice of Law on my own account, 
apart from holding a public office. 

Q.—When were you appointed to public office? 
WITNESS: In the present instance? 
COUNSEL: For the first time. 
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A.—In 1924. 
Q.—Have you been continuously in office since? A.—No 

sir. I served in 1924 as Deputy Assistant Attorney General; an 
office similar to the one I now possess. In the interim, for part 
of the time, I served as Assistant Counsel to the Sheriff of New 
York County. In February, 1931, I was appointed by the present 
Attorney General for the State of New York as Deputy Assistant 

10 Attorney General — an office I hold to this day. 
During the entire period since my admission to the practice 

of law, I have been engaged in the private practice of law. 
Q.—But this work of Assistant Attorney General takes 

most of your time, I understand? A.—It does. 
Q.—All your time, in fact? A.—During the past year and 

nine months, almost my entire time. 
Q.—And, the appointment is a political appointment, is it 

not? A.—Well, no, it is not entirely so — and I say that in all 
earnestness. 

^ If I understand your question correctly, the present At-
torney General is a Democrat by political faith, but there are 
men who are Republicans who have retained office. 

Q.—-But there are no Republicans appointed by the Dem-
ocrats? A.—-Yes sir, there are Republicans appointed by the 
Democra tic Attorney General. There are a number of Republican 
Assistant Deputy Attorneys General now holding office under a 
Democratic Attorney General. 

Q.—But they were not appointed by them? A.—I think 
3Q they were re-appointed — I am not certain of that. I 'think the 

requirement calls for re-appointment. As Assistants under the 
preceding administration tlie tenure of office lasted only as long 
as the office of the predecessor. 

Q.—In anv event, vou have lived all your business life in 
New York? A.—I have. 

Q.—You have 'taken an active interest in politics? A.— 
I am identified with a political organization. 

Q.—Tammany? A.—Tammany Hall. 
Q.—Mr. Alfred E. Smith, the gentleman whose name ap-

40 pears on some of the documents you have produced this after-
noon (and I refer to documents exhibits P-8, P-9, and P-10) was 
Governor of the State of New York? A.—Yes. 

Q.—And, was supported by Tammany? A.—He was the 
candidate of the Democratic Party of the State of New York. 

Q.—Supported by Tammany? A.—Supported by Tam-
many. He formed part of that organization. 
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Q.—I think you told us this morning that New York com-
prises five boroughs? A.—Yes, that is correct. 

Q.—You mentioned them, I think, as Queen's, Richmond, 
Bronx, Brooklyn, and Manhattan? A.—Yes. 

Q.—It is a matter of common knowledge that Connolly, 
whose name has been referred to so frequently, and who was 
president of the Borough of Queens, was not a Tammany man? 
A.—That is not entirely accurate. 

Q.—It is accurate to the extent 'that he opposed Mr. Smith 
in so far as he was a Tammany man? A.—Nor is the accurate. 

HIS LORDSHIP: Do you think this has any relation to 
the case, Mr. Hackett? 

MR, HACKETT: I think it has the gravest relation, your 
Lordship. I have struggled with all my energy to keep those 
documents out of the record. My instructions are that Ave are 

20 iu the presence of a political vendetta in Avhich Tammany Avas 
trying to crush a leader Avho would not submit. When those 
documents Avere offered I argued to your Lordship that in my 
view thev Avere absolutely irrelevant. N O A V , they are brought in, 
and it Avill behoovn me to say that there Avas political warfare 
on and that Connolly and the men who surrounded him Avere op-
ponents of Tammany and met the fate of all those AA'ho opposed 
Tammany. 

HIS LORDSHIP: Not only have I much doubt that they 
gQ are relevant to the case, but I think they are not, and I think 

you are simply taking the time of the Court for nothing. We are 
not going to examine into the political situation of the State of 
NeAv York. 

MR. HACKETT: I boAv as gracefully as I can to any 
judgment of your Lordship, but you will remember I urged Avith 
great persistance that the criminal trial of Connolly had nothing 
to do Avith this case. 

HIS LORDSHIP: Those documents were brought in to 
40 support an allegation in the AnsAArer to the Plea. 

MR. HACKETT: Not as far as I Avas concerned. I merely 
denied the allegation. 

HIS LORDSHIP: They have no bearing upon the merits 
of a certain part of the case. 
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I do not want to interfere witli your Cross-examination, 
provided it bears upon the Examination in Chief. 

MR. HACKETT: If I am able to satisfy your Lordship 
that Connolly and Seely were the objects of the enmity of Tam-
many and came into a head-on collision with Tammany, I think 
I shall have established the bearing of the testimony upon the 

10 validity of those documents that are filed. 
HIS LORDSHIP: I think the main point is to know if 

John M. Phillips conspired with Connolly or Seelv. I may have 
110 condamnation to pronounce against Seely or Connolly, and I 
can only look at it in so far as Phillips or his Estate is concerned. 
1 have not seen the evidence adduced in New York. It will be a 
great task for me to go through it, but I will have to examine 
all the evidence and all the exhibits. I may find there are many 
documents which do not bear upon the case, nevertheless it is my 

20 duty to examine everything that is submitted to me, and I will 
try to perform the duty to the best of my ability. 

MR. HACKETT: Do I understand your Lordship rules 
that it is irrelevant for me to show Connolly was a political op-
ponent of Tammany? 

HIS LORDSHIP: I do not want to make any ruling. I 
simply interrupt you to tell you that I would not like .you to 
enter too far into it. Confine yourself to the case. If you were 
before a Jury, it might be different, but here you are simply 

^ before a Judge. 
BY MR. HACKETT, CONTINUING: 
Q.—To be brief, you do know that Connolly was not a sup-

porter but was an antagonist or an opponent of Smith? A.—I 
did not so state. 

Q.—I know you did not, but you know it, do you not? A.— 
I do not know it to be the truth. 

I will put it affirmatively: from my knowledge of political 
40 activities in the City of New York, I will say that Connolly -was 

not a political opponent of Tammany Hall, nor of Governor Smith. 
Q.—You know that for a fact? A.—I speak of it, because 

of my activities in Democratic political circles in the City of New 
York. 

Q.—You sav that Connollv was not a political opponent 
of Smith? A.—I say that. 
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Q.—You do know, do you not, as a matter of fact, that 
neither Smith nor Tammany could control Connolljr? 

MR. GUERIN: I do not see we should go any further with 
this subject. I submit it does not arise out of the Examination 
in Chief of 'the witness, and, secondly, it is absolutely irrelevant 
to the issues here. 

1 0 MR. HACKETT: We have three documents, one calling 
for an investigation into the conduct of Connolly, another grant-
ing a special panel of the Grand Jury, and another directing an 
Attorney General to proceed during the summer. All those docu-
ments are signed by Governor Smith, and if my instructions are 
correct, it seems to me the information to be elicited is most 
relevant. 

HIS LORDSHIP: I suppose you do not want to impugn 
the authority of the Governor or of those officers? 

MR. HACKETT: No, I do not wish to impugn their 
motives, but I am unfortunately brought in this civil case to 
meet something that is entirely outside of the record — a criminal 
trial of some other persons; brought in, the Lord knows why. 
The only way I can meet is to show that this was a political feud. 

HIS LORDSHIP: I would be inclined to permit any ques-
tions tending to test the credibility of the witness or his know-
ledge or ignorance of the law, but I will not permit the opening 

30 up any political campaign in the State of New York. 
To my mind, 'the only question up of an}' political campaign 

in the State of New York. 
To my mind, the only question is to know whether those 

documents are genuine. 
MR. GUERIN: Do I understand the objection is main-

tained? 
HIS LORDSHIP: Maintained, with the exception of what 

T have just said. Of course, Counsel has the right to question the 
credibility of the witness, or his knowledge on the law of the 
State of New York. 

BY MR. HACKETT, CONTINUING: 
Q.—How long have you been devoting your time to these 

particular cases arising out of alleged irregularities in the Bor-
ough of Queens? A.—I have devoted no time to any of those 
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cases, save this case in this jurisdiction. I commenced my activ-
ities by assignment from my immediate superior in New York to 
assist Mr. Goudrault and his firm in the preperation of the facts 
of the case for submission to -the Commissioner in the Rogatory 
Commission issued to him. And then, to come to Montreal and 
to assist Mr. Goudrault and his firm, and also to appear as a 
Avitness here AA'ith respect to the statute laAv of the State of NeAV 

M York, — since April or May, 1931. 
Q.—Is it to your knoAvledge that some eighteen or nine-

teen suits are pending in NeAV York AA'ith regard to the same 
issues that have been raised here? A.—There are pending in the 
City of NeAV York, I think twenty-six actions instituted by the 
City of NeAV York against contractors AA'ho dealt Avith Mr. Phil-
lips, and AA'ho, in turn dealt Avith the City of NeAV York, or with 
whom contracts Avere made: to recover excessive prices paid to 
them. 

on Q - — a c t i o n has been brought against the Estate Phil-
lips in NeAV York? A.—There is an action, I believe, instituted 
by the Corporation Counsel on behalf of the City of N C A V York 
against Phillips. 

Q.—For the same reasons as this action Ave are trying here, 
and for the same amount? A.—I do not knoAV AA'hether the amount 
is the same, but it is predicated upon a fraud practised upon the 
City of NeAV York. I have not seen the complaint in the Action. 
I merely heard reference made to it in a coirversation. 

MR. GOUDRAULT: We object to this line of evidence; 
3 0 first, on the ground that it does not arise out of the examinatioa 

in chief, secondly, because it is not pleaded, and not being pleaded, 
Ave are taken by surprise. In the third place, it is not the best 
evidence as regards another action AA'hich may have been taken 
by the City of NeAv York against the Estate of John M. Phillips. 

MR. HACKETT: My friend overlooks the fact that he can 
suffer no prejudice. It is his client AA'ho might suffer any pre-
judices, and his client has taken those Actions, so that there can-
not be anv element of surprise. 

40 
MR. GOUDRAULT: Not our clients. The City of New 

York. We are acting for the State of NeAV York. 
MR. HACKETT: The action is an action of the City of 

XeAV York, Avliich, under a special statute, you are prosecuting 
in the name of the people of the State of NeAV York. 
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I submit the evidence is relevant, and I submit it will give 
your Lordship some opportunity of appreciating the spirit with 
which this case is being prosecuted. 

HIS LORDSHIP: Is it your intention to prove that an-
other action lias been taken by another party? 

m MR. HACKETT: Bv the same partv. On the same con 
l u tracts. By the City of New York. 

HIS LORDSHIP: By the people of the State of Neiv York. 
MR. HACKETT: There is an allegation in the Declaration 

which says that the real plaintiff is the City of New York; but 
under a provision of the Statute, when a certain t.ype of claim 
is made it may be enforced through the Government of the State 
of New York instead of through any corporation of municipality. 
The real plaintiff, and the beneficiary, as my friend took the 

20 trouble to prove this morning, is the City of New York. 
I am now endeavoring to prove the City of New York has 

another action in New York for the same matter. 
HIS LORDSHIP : You have not pleaded that. 
MR. HACKETT: No, my lord. I am learning it. 
MR. GUERIN: We are absolutely taken by surprise. In 

our Action we recite that we are entitled to take such an action 
when there is no action taken. There is nothing in -the defence 

30 showing that another action has been taken by the City of New 
York. The witness was never questioned about it. If it be true, 
let Mr. Hackett make a special Plea for defence, and we will 
answer it. We do not want this evidence to be in the record with-
out being able to ansAver my learned friend. 

W e neA'er asked the Avitness any questions on this point, 
so my learned friend has no right Avhatsoever to cross-examine 
him upon it. 

In the second place, there is no such allegation in the 
40 pleadings. 

HIS LORDSHIP: Can you show me any allegation to thai 
effect in your Plea, Mr. Hackett? 

A t first sight I Avould be disposed to maintain the objection 
on the ground that the evidence does not flow from the examina-
tion in chief of the Avitness. In the second place, if you cannot 
shoAV me it is pleaded, that would be another ground on Avhich I 
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would maintain tlie objection. If it is pleaded, I will hold it is 
premature inasmuch as it does not flow from the examination in 
chief. The time to make the proof will be when .you are making 
3rour evidence in defence. 

MR. HACKETT: I would draw your lordship's attention 
to the fact that I am now cross-examining a party to the suit, not 

1 () a witness. 

HIS LORDSHIP: That does not matter. 
MR. HACKETT: My submission is that a Deputy Attor-

ney General of the State of New York, appearing as a witness in 
an action of this nature, occupies a position somewhat different 
from an ordinary witness in an ordinary action. In cross-exam 
ination 1 find that actions on the same contracts are pending in 
New York, I have no other way of finding it out. 

9f t I submit that in a question of conspirac3r, dealing with 
criminal charges, I am entitled to any and all information that 
flows from a general statement of claim, and if it be a good de-
fence to the action to show that actions are pending out there, I 
submit I am entitled to make that defence, and I submit I should 
not be stopped in my cross-examination because I have not al-
leged something I did not know. 

MR. GUERIN: My learned friend is a better lawyer than 
that. He knows Avhen the evidence is in the record it will not be 
necessary for him to amend his Plea. He knows ver3r well if 
there is no objection, and if the evidence goes into the record 
without objection, it is sufficient for the Judge.. 

HIS LORDSHIP: There is a decision of the Supreme 
Court to that effect. More than that, there would be no end to 
the case if we permitted such evidence. 

Have 3'ou anything to add, Mr. Hackett? 
MR. HACKETT : No, my Lord. 
HIS LORDSHIP: The objection is maintained, for the 

reasons alread3r given. First, because it does not flow from the 
examination in chief; secondty, because it is not pleaded, — and 
I put counsel for the defence en demeure to show me an allegation 
in which it was pleaded. Thirdly, because it would be premature 
to make this evidence before the termination of the plaintiff's 
case. If there was an allegation in the Plea, the time to make the 
evidence would be when the defendants make their case. 
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MR. GUERIX: Tliere is nil answer in the record, which 
I submit should not be there. The witness has given an answer, 
which I ask your Lordship to have struck from the record. He 
has said an action was taken in New York. I would ask that that 
be struck from the record. 

HIS LORDSHIP: You should have objected to it at the 
10 time. You must be 011 your guard. The questions and the answers 

must remain in the record, but Mr. Hackett will not go any 
further, because of my judgment on the objection. 

BY MR. HACKETT, CONTINUING: 

Q.—I understood you to say this morning that the City of 
New York was divided into approximately sixty-two aldermanie 
districts. Is that correct? A.—I believe that is the number. I 
could give you an accurate answer by reference to the City 

„„ Charter. 
Q.—You also said a local board was made up of the alder-

men of at least two districts, and frequently there were more than 
two districts united in one board? A.—That is correct. 

Q.—Also, I understand, the aldermen of the adjacent alder-
manic districts form a part of the local board? A.—Only the 
aldermanic districts recited in the City Charter compose a par-
ticular local board. To illustrate: if the first local board was 
described in the charter as being composed of the members of 
the Board of Aldermen coming from the first, second and third 

30 aldermanic districts, those persons constituted the local board: 
and, though the fourth aldermanic district adjoins the third, not 
being embraced in the statute (although nevertheless adjacent to 
the third) the fourth is not a member of the first local board. 

Q.—Is it to your knowledge that the local board, or the 
local boards, in the borough of Queens were constituted of alder-
men of the aldermanic districts within the jurisdiction of the 
board, and of aldermen of the adjacent districts? A.—In creating 
the local board, and making it to be composed of aldermanic dis-
tricts, an attempt was made to have contiguity, but contiguity 

40 was not the test: the test was, as recited in the statute, namely, 
if the first local board was to be composed of the first, second and 
third aldermanic districts, those three composed the local board. 

Q.—My question was whether the local board in Queens 
was comprised of the aldermen of the districts within the juris-
diction of the board, plus any contiguous districts. Will you 
please answer that, yes or no? A.—I cannot answer it yes, or no, 
save only as I have already answered it. 
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Q-—The President of the Borough was always a member 
of the local board? A.—Of each local board. 

Q.—And any works — and I restrict the meaning now to 
sewers — were initiated by petition of the rate payers to the 
Borough President? A.—Under the statute and theory; not fre-
quently in practice. 

Q.—I understood you were testifying this morning as to 
10 the statute — the charter of the City of New oYrk. Under the 

charter, I have correctly stated the law, have I not? A.—You 
have. 

Q.—And, when a majority of the ratepayers have signed 
a petition to the President of the Borough he convenes a meeting 
of the local board in which the work is to be performed? A.— 
That is not the practice; neither by statute nor by actual practice. 

Q.—What is the jiractice? A.—The President calls a meet 
ing of the local board. The local board then submits a resolution 
to the president of the borough reciting that a local improvement 

^ is desired within the area of that local board. It is not on petition 
011 behalf of rate-pavers or by tax payers. 

Q.—How does the request of the rate-payers come before 
the board of estimate and apportionment, which I understand is 
the final court of decision 011 matters of this kind? A.—There is 
no request of rate-payers. The matter comes -to the attention of 
the board of estimate and apportionment through the president 
of the borough, who presents an estimate of the proposed cost. 
The Board of estimate and apportionment then determines 
whether or not the proposed plan is in conformity with a general 
scheme or plan in use in the cit}r, and also determines whether or 
not there are sufficient moneys for the purpose of making an 
appropriation for the proposed improvement. 

Q.—And this board of estimate and apportionment is a 
central board, comprised of certain officials taken from different 
parts of the City of New York? A.—That is correct. 

Q.—On it is -the Mayor, who has three votes? A.—That is 
correct. 

Q.—The comptroller, who has three votes? A.—That is 
4Q correct. 

Q.—A11 auditor? A.—The next is the president of the 
Board of aldermen. 

Q . — H O A V much does he have? A . — I believe the same num-
ber of votes — three. 

Q.—Then there are the presidents of each of the five bor-
oughs? A.—With varying votes. Some have three, some two, 
and some one — the number depending upon the population of 
the borough. 
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Q.—I am instructed the presidents of the boroughs of Man-
hattan and Brooklyn have two votes each, and the presidents of 
the other two boroughs have one vote each? A.—Of 'the other 
three boroughs, I believe that is a correct statement. 

Q.—All applications for sewers have to come before this 
central body called the Board of estimates and apportionment? 
A.—For their consideration, for the purposes stated: Namely, 

JO that is conforms to the general scheme or plan, also for the pur-
pose of determining whether there are sufficient moneys on hand 
to make the necessary appropriations. 

They have 110 jurisdiction with respect to whether or not 
it is needed in the given community from whence it originated? 
Q.—They have jurisdiction indirectly? i\.—They could withhold 
an appropriation. 

Q.—And, of course, if the appropriation were withheld the 
work could not go 011? A.—That is correct. 

Q.—Let us assume that works have been passed by the 
board of estimate and apportionment and have been approved, 
and the work has actually been begun. There is a close relation-
ship, in so far as supervision, both financial and technical are 
concerned, on the part of the board of estimate and apportion-
ment, over the work as it progresses, is there not? A.—None at 
all. 

Q.—Will you pledge your oath to that? A.—I do. 
Q.—Will you say -there is 110 inspector in the employ of 

the Board of estimate and apportionment on those jobs? A.—I 
30. do solemnly so state. 

Q.—And, there is 110 engineer? A.—An appointee of the 
board of estimates — a member of the staff of the board of 
estimates and apportionment. 

Q.—An appointee of the board of estimates and appor-
tionment? A.—There is 110 supervision exercised by the board 
of estimate and apportionment, or by any of its employees, with 
respect to the manner in which contracts are fulfilled. The 
supervision, and the only control, that is exercised, comes from 
two sources: one from the borough — and that is usually the only 

40 source. The only other source comes from the comptrollers office. 
The comptroller is required to audit, approve and make payment 
of 'the vouchers submitted to him by the borough president. In 
him vests the power to acquire into the measure of performance 
of a contract, — that is independently of the borough president. 
But there is so such power in the board of estimate and appor-
tionment. 

Q.—The comptroller is one of the three officers, I think, 
elected by the electorate of the entire city? A.—Yes. 
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Q-—And, he has three votes in the hoard of estimate and 
apportionment? A.—Yes. 

Q.—And it is your testimony that the comptroller, who 
holds the purse of the city, has on each sewer job an inspector 
and an engineer representing his interests and those of the board 
of estimate and apportionment, as distinguished from the in-
terests of the borough and its president? A.—The question is 

10 not accurately stated. I did not say the comptroller had an 
engineer or an inspector to examine the fulfilment of every con-
tract, I said that power resided in him for the purpose of deter-
mining whether or not there had been a fulfilment of the terms 
of the contract, but I did not say there was an inspector or an 
engineer employed by him in each instance to check it up. 

Q.—Are you in a position to deny that in each of the con-
tracts before this Court there was such an inspector and such an 
engineer on the jobs? A.—I have 110 knowledge upon which I can 
base an answer to your question, as to whether or not there was 
an engineer or an inspector on any of the contracts. 

Q.—Are you sufficiently familiar with 'the work of the 
board of estimate and apportionment, and with the work of the 
office of the comptroller, to state whether or not it is the custom 
to have such an inspector and such an engineer on all such works? 
I refer to sewers, of course? A.—I do not believe it to be the 
practice nor the custom as respects the board of estimate and ap-
portionment. I do know that in isolated instances it has been the 
practice of the comptroller to cause an inspection to be made with 

30 respect 'to the fulfilment of a coutract on which payment is 
demanded. 

Q.—And, those inspectors and engineers are paid by the 
comptroller? A.—They are: by the City of New York. 

Q.—And the comptroller is one of the dominating in-
fluences of the board of estimate and apportionment? A.—If you 
mean as a individual, it varies. If .you mean as a political en-
tity, he has one of 16 votes. He has the assistance of three of 
16 votes. 

4 0 AND IT BEING 4 O'CLOCK THE FURTHER TESTIM-
ONY OF THE WITNESS IS CONTINUED TO FRIDAY, OC-
TOBER 7th, AT 10.15 O'CLOCK IN THE FORENOON. 

AND FURTHER FOR THE PRESENT DEPONENT 
SAITH NOT. 

J. H. KENEIIAN, 
Official Court Reporter. 



MONTREAL, OCTOBER 7th, 1932. 

Court reconvened at 10.15 o'clock a. m., pursuant to ad-
journment. 

10 

Sir. Goudrault, K. C., for the Plaintiffs, made application 
for permission to suspend the cross-examination of the witness 
Charles A. Schneider, in order to permit of the examination of 
two other witnesses actually in Court, but who may not be avail-
able as witnesses after today. 

SIR. HACKETT: I have no objection to suspending the 
cross-examination of Sir. Schneider, to meet the convenience of 

20 my learned friend Sir. Goudrault, but I consent to this without 
waiving my right to object to further testimony the two witnesses 
whom Sir. Goudrault intends to call. 

SIR. COOK: I join in Sir. ITackett's objection. 
I wish to say now to your Lordship that perhaps it is a 

little premature, but it can do no harm — that representing the 
Defendants in this case I object to the evidence-that was taken 
in New York being repeated before this Court, because it is al-

2Q ready in the Record and we had five or six weeks work in NeAV 
York in connection Avitli those Avitnesses, AA'ho AA'ere examined at 
great length. I do not intend to consent to the examination again 
of any Avitnesses AA'ho Avere heard in NeAV York on the subject mat-
ter on AA'hich thev Avere examined there. 

If it is understood there is no consent on my part, I have 
no objection to the suspension of the cross-examination of Mr. 
Schneider. 

HIS LORDSHIP: Although Mr. Goudrault has not given 
40 the names of the Avitnesses he asks to liaA'e heard this morning, 

I presume you all know AVIIO they are. 
MR. COOK: Mr. Goudrault should say who they are. 

HIS LORDSHIP: Seeing that the hearing of this case 
cannot be, interrupted, and seeing no prejudice in hearing the 
Avitnesses HOAV , and seeing the consent of Mr. Cook and Mr. Hac-
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kett and their statement that the}' have 110 objection to suspend-
ing the cross-examination of Mr. Schneider, the Court consents 
to hearing those other witnesses, reserving the right to decide 
later on if the}' are pertinent Avitnesses and if Counsel has the 
right to have them heard. Therefore, the Court suspends for the 
time being the cross-examination of the witness Charles A. 
Schneider, and alloAVS the evidence of the other Avitnesses to be 
heard: although Counsel for Plaintiffs has not yet mentioned the 
names of those Avitnesses. 

MR. GOUDRAULT: At the suggestion of the Court I 
state the tAA'o Avitnesses are Mr. Herman Ahrens, of Ampere, Neiv 
Jersey, and Dame Mary E. Ryan — Mrs. Mooney — of NeAV York 
City. Mrs. Mooney Avas already heard in NeAV York. 

I11 argument Ave Avill explain the Plaintiffs' method of co-
ming to the prices of pipe that Avere paid during the period of 
time Phillips dealt Avith Queens. I do not AA-ant to speak at length 
on the subject for the moment, but I may tell your Lordship these 

20 facts, in order that the evidence giA'en by the AA'itnesses may be 
more easily understood. 

HIS LORDSHIP: I do not Avant vou to recommence your 
case here. As I understand it, those Avitnesses Avere heard in NeAV 
York. If there are any neAv facts to be put before the Court, AA'hich 
have not been covered under the Commission, I Avill alloAV the 
eA'idence, provided it is pertinent to the case and to the Pleadings. 

MR. GOUDRAULT: Only one of the Avitnesses was heard. 
30 HIS LORDSHIP: Then you may examine the AA'itness AA'ho 

AA'as not heard. 

40 
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DEPOSITION OF HERMAN F. AHRENS, JR., A WITNESS 
EXAMINED ON BEHALF OF THE PLAINTIFFS. 

On this seventh day of October, in the year of Our Lord 
one thousand nine hundred and thirty two personally came and 
appeared HERMAN F. AHRENS, JR., of the Citv of Ampere, 

10 in the State of New Jersey, Treasurer of the Lock Joint Pipe 
Company, aged 54 years, a Avitness produced and examined on 
behalf of the Plaintiffs, AVIIO , being duly SAVorn deposes as fol-
I O A V S : — 

EXAMINED BY MR. GOUDRAULT, K. C., OF COUN-
SEL FOR PLAINTIFFS. 

Q.—HOAV long have you been Avitli the Lock Joint Pipe 
Company? 

2 0 MR. HACKETT: I Avould like to appear of Record as ob-
jecting to the hearing of the testimony of Mr. Ahrens, and in 
particular to his taxation in the event of the case going against 
my client. We Avere in NeAv York for six Aveeks for the express 
purpose of hearing those gentlemen AA'ho resided there and in 
that A'icinitv. 

HIS LORDSHIP: Your obje. tion is noted. 
MR. COOK: I Avish to associate myself Avith Mr. Hackett 

30 in the objection. 
HIS LORDSHIP: Your objection is noted, Mr. Cook. 
BY MR. GOUDRAULT, CONTINUING. 
Q.—HOAV long have you been Avith the Lock Joint Pipe 

Company? A.—EA'er since it has been in existence. Ever since 
it AA'as incorporated: in 1905. 

Q.—What have been your duties Avith the Lock Joint Pipe 
Company for, say, the last tAvelve or thirteen years? A.—My 

40 occupation has been an administrative one; in an executive Avay. 
I haA'e had charge of all seAA'er sales, the manufacture of pipe, 
collections, and in general that branch of the business. 

Q.—I presume your functions render you quite familiar 
AA'ith pipe prices, as far as your Company is concerned? A.— 
That is correct. 

Q.—Had you access to the books, the ledgers, bills, etc. 
A.—Yes. 
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Q.—You were .asked by the Plaintiffs to look through the 
books of your Company for a certain period of time? A.—Yes. 

Q.—From what year to what year? A.—1917, to 1928. 
Q.—Have you done it? A.—Yes, I have. 
Q.—What have you brought here with you as regards that 

period of time? A.—One list of sales covering the territory east 
of the Mississppi and uorth of Tennessee, from 1917 to 1928; 
another list of sales in Queens in 1917 to 1918; and a third list, 
1919, 1920, and 1921. 

Q.—How did you prepare those lists? What was the ac-
tual source of those lists? A.—The first one mentioned — the 
territory east of the Mississippi and north of Tennessee — is a 
list of sales in that territory. That was made up for a compari-
son with the sales in the Borough of Queens for the other two 
periods. 

Q.—Will you please show me the list? 
20 MR. COOK: I object to the production of this document, 

as totally irrelevant to the case. The cost of pipe and material 
for use in Queens is not by any means the same as the costs of 
pipe in the territory east of the Mississippi and north of Ten-
nessee; and until my friend shows the conditions are absolutely 
identical, such a list is not of the slightest value to this Court 
or to anybody else. Consequently I object to the production of the 
document my friend now offers. 

MR. HACKETT: I associate myself with the objection. 
3 0 

MR. COOK: I respectfully ask that before Ave have the 
burden cast on us of investigating contracts east of the Missis-
sippi and north of Tennessee, or Avherever this gentleman speaks 
of, your Lordship should rule on the objection, because our bur-
den is already heavy enough in this case. 

MR. GOUDRAULT: I might explain to your Lordship 
Avhy Ave make this evidence. At the argument of the case Ave Avill 
have to explain the theory the Plaintiffs had to adopt in order 

4Q to calculate Avhat, in their estimation, was a fair price for pipe 
in and outside of the Borough of Queens during the period of 
time coA-ered by our Action. If the evidence is to be alloAAred un-
der reser\re of the objection, I Avill not give the explanation noAv, 
but if your Lordship Avishes I Avill gi\re you an outline of it. I 
understand it is hard for your Lordship to understand all the 
complexities and ramifications of this case until you haAre had 
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an opportunity of seeing the complete record. I might, however, 
explain the way we proceeded. 

In the Borough of Quenes during that period of time there 
were 011 all bids for the construction of sewers two types ad-
mitted. The first, type "A", was a monolithic sewer; and type 
"B", which was a precast concrete pipe. We are only interested 

10 in type "B'\ Type "B", or the precast pipe, was being built by 
the Lock Joint Pipe Company for the last thirty years. The Lock 
Joint Pipe Company is the largest Company of its kind in the 
world. They had an agreement with John M. Phillips that he 
should sell this pipe exclusively in the Borough of Queens for 
the period of ten years. This was under three separate arran-
gements. The third arrangement was that Phillips built this same 
pipe within Queens, and would pay a royalty or rental for the 
moulds to the Lock Joint Pipe Company. We claim that we have 
established under the Bogatorv Commission to New York that 

20 Phillips Avould charge as much as $30.00 per foot for, say, a four 
foot diameter pipe of the type "B" — the precast pipe — which 
he was allowed to build in Queens according to his agreement 
with the Lock Joint Pipe Company. This same pipe, less two 
improvements (with which I will not deal at the moment) was 
being sold by the Lo"k Joint Pipe Company within a radius of 
100 miles from New York, and all over the country as a matter 
of fact, at a much lower figure. 

The only way Ave can establish the facts is by the exanii-
30 nation of Mr. Ahrens. 

Our major proposition is that AATe have established under 
the Rogatory Commission the figures Phillips charged. Our 
minor proposition is that the Lock Joint Pipe Company, and 
other Companies, Avere charging other and much loAArer prices 
for a similar type of pipe, delivered F. O. B. on the job. We say 
if Phillips charged, say, $1,000,000 for so many feet of pipe Avith-
in Queens, and the Lock Joint Pipe Company charged, say, 
$200,000 for the same kind of pipe less the two improvements, 

40 then, by subtraction, Ave have a difference of $800,000 for the 
quantity of pipe sold to two different individuals or companies; 
and Avlien Ave establish the prices at Avhich the Lock Joint Pipe 
Company sold its product Ave have, in our estimation, establish-
ed AA'liat may be called a fair market price. 

As I say, the Lock Joint Pipe Company is the largest con-
cern of its kind in the Avorld. Mr. Ahrens has been connected Avith 
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that Company for many years, and he has come here with invoices 
and contracts for pipes during the same period of time outside 
of Queens. He is prepared to give us the figures at which his 
Company has sold pipes to other contractors throughout the 
country. 

I simply want to put into the Record the names of the 
10 places Avhere those sales or quotations Airere made, the sizes of 

the pipes, and the prices at Avhich they ivere sold. As I say, Ai'e 
have already established the prices charged by Phillips for the 
same kind of pipe. 

HIS LORDSHIP: Counsel Avill understand that in a 
matter of this kind, after a very long investigation made in New 
York, it is not easy for the Judge presiding over another part of 
the investigation, not au courant Avith all the Pleadings and all 
the investigations made on the Rogatory Commission, to decide 

20 offhand an objection of the kind noiv made. It Avould be very 
imprudent and irery illogical for any Judge to decide offhand, 
Avitliout having full knoAidedge of Ai'liat has already taken place 
either in Neiv York or elsewhere, definitely maintaining or dis-
missing the objection. In the circumstances, I think it Avould 
be more prudent and I think it Avould be more in line Avith equity 
and justice to reserve the objection which is now made. I under-
stand the examinations of those ivitnesses will not take very 
long, but, in any event, I think it is a matter of justice to hear 
the witness now in the box, and see if his evidence may have any 

30 bearing upon the case. 
In the circumstances, I think it is better to reserve the 

objection, and Allien the ivkole matter is before me I ivill de-ide 
definitely ivhat I think should be done. I Avould not like to refuse 
to receiiTe any evidence Aidiich might be legal or iirhich might 
haire a bearing on the case. 

I, therefore, reseive the objection, a tout fins que de droit. 
MR. COOK: I ivould like to draw your Lordship's atten-

40 tion to the fact that the contracts made by Phillips — and my 
friend null correct me if I make a mis-statement— ivere all made 
ivith individual contractors, and not ivith the Borough of Queens 
at all. That is a further objection to the evidence, and a further 
ground ivhy it should not noiv be admitted. 

MR. HACKETT: I associate myself with Mr. Cook in 
this. 
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HIS LORDSHIP: Perhaps I should add to what I have 
said that I have decided that when all the evidence is in I shall 
order Counsel to prepare a factum, concise if possible, setting 
forth their respective contentions; and that a copy shall be given 
to opposing Counsel in order that they may answer. Then the 
Plaintiffs will have the right to reply to the contentions of the 
Defendants. In such a case as this, with the number of docu-
ments and the quantity of evidence adduced, I think it is only 
fair to the Judge to separate what should not be in the case from 
what should be in the case. When those factums are placed be-
fore me I will be in a better position to decide upon the different 
issues of the case. I think I am not mistaken in saying that in 
this Record and Exhibits there must be many things that should 
be set aside. I am putting this before Counsel so that they may 
know exactly where they will be at the end of the hearing. 

BY MR. GOUDRAULT, CONTINUING. 
20 

Q.—I now show you a document, which I wish to offer in 
evidence on behalf of the Plaintiffs. Will you please describe it 
in a few words, and will you produce it as Plaintiffs' Exhibit 
P-15 at enquete? 

MR. COOK: On behalf of the Defendant I respectfully 
object to the production of this document, and I ask that the 
objection I am now making shall avail in regard to all this evi-
dence. 

3 0 MR. HACKETT: I associate myself with Mr. Cook in 
this. 

HIS LORDSHIP: I will take it as an objection to all the 
evidence of the Avitness. 

WITNESS: This is a list of the job sales outside of the 
Borough of Queens, from 1917 to 1927. 

BY MR. GOUDRAULT, CONTINUING. 
40 Q.—By Avhat company? A.—By the Lock Joint Pipe Com-

pany. 
MR. GOUDRAULT: This list is filed as Plaintiffs' Ex-

hibit P-15 at enquete. 
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BY MR. GOUDRAULT, CONTINUING. 

Q.—Where did you get the data 01* particulars which en-
abled you to prepare this Exhibit P-15? A.—This was made up 
from the duplicate or carbon copies of the original bills or con-
tracts. 

Q.—Wihch your Company had with the contractors there-
10 in named? A.—Yes. 

Q.—Have you with you those particulars, contracts, bills, 
and invoices? A.—Yes, I have. 

Q.—Every one that refers to the particulars contained in 
this Exhibit P-15? A.—Yes. 

Q.—Did you personally, or did someone else in your firm 
personally, attend to those particular quotations on Exhibit 

P-15? A.—They were all attended to under my supervision, and 
in some cases by myself personally. 

Q.—Will you look at the first item on Exhibit P-15, which 
is a sale dated 1917, to Brighton, New York; and will you tell 
us to whom that sale was made, the quantities, sizes, and pri-
ces? A.—That was to a contractor named Nicolo Desidero 
Brighton, New York, for 2845 feet of 36 inch pipe, at $3.75 a foot, 
delivered. 

Q.—What do you mean when von say "delivered"? A.— 
On the job. 

Q.—Have you the data or the particulars to justify you 
in putting this item 011 Exhibit P-15? A.—Yes. 

30 Q-—What have you? A.—The original contract. 
Q.—The contract you now show me? A.—Yes. It is sign-

ed by Nicolo Desidero himself. 
Q.—This is an original, or a duplicate original, contract? 

A.—It is the original contract. 
Q.—Will you please look at the next sale on Exhibit P-15, 

and give us the particulars? A.—This was a sale, made in 1918, 
at Milburn, New Jersev, to a contractor named P. Mauriello, for 
320 feet of 36 inch pipe, at $3.60 a foot, and 1200 feet of 48 inch 
pipe at $5.75 a foot. All delivered. 

40 Q-—What are the dates? A.—Manufacturing 011 this job 
started March 26th, 1918, and was completed May 11th, 1918. 

Q.—Have you the particulars and data on which you rely 
to include this item in Exhibit P-15? A.—I have the original 
signed contract. 

Q.—Which you now show me? A.—Yes. 
Q.—Will you now give me the particulars of the third item? 

A.—East Orange, New Jersey: contractor, Harrison and Craig. 
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770 feet of 72 incli pipe, at $10.50 a foot; and 730 feet of 78 inch 
pipe, at $12.50 a foot. Manufacturing started March 18th, 1918, 
and was completed on June 11th, 1918. 

Q.—HaA 'e y o u the particulars and the data on AA'hich y o u 
rely, to in lude this i tem in your list? A . — I haA'e the original 
signed contract. 

Q.—And, that is Avhat A'ou reh' upon to include this item 
1 0 in Exhibit P-15? A—Yes. 

Q.—And, you I I O A A ' S IIOAV the contract to me? A.—Yes. 
Q.—Will you please giA'e the particulars of the fourth item? 

A.—1919. Syracuse, New York. Contractor, Frank S. Sposato. 
135 feet of 27 inch pipe, at $2.50; 1920 feet of 33 inch pipe, at 
$3.40; 570 feet of 36 inch pipe, at $3.80. Manufacturing started 
August 11th, 1919; and A\-as completed on September 19th, 1919. 

Q.—HaA'e you AA-itli vou, and AA'ill you exhibit to the Court, 
the document on AA'hich A'ou reh' to include this item in Exhibit 

2 Q P-15? A.—I have. 
Q.—What is it? A.—The original contract AA'ith Frank S. 

Sposato. 
Q.—Will you for a moment come back to the first item, 

and AA'ill you tell me the approximate distance between Brighton 
and Queens County, New York? A.—Under 300 miles. 

MR. COOK: I object to this, on the ground that the ap-
proximate distance of Brighton from NeAV York has nothing 
Avhatever to do Avith the matter. It is a question of the condi-

gn tions that exist in Queens and the conditions that exist in Brigh-
ton ,and of the pipe sold in Brighton being the same as the pipe 
sold in Queens: otherwise the comparison is useless. If the Avit-
ness can SAvear the conditions in Brighton AA'ere exactly the same, 
foot for foot, as the conditions existing in Queens, the compari-
son might be or use, but as it is the comparison is absolutely use-
less and eA'idence of this character is simply taking the time of 
the Court uselessly. 

MR. HACKETT: I AA-ould suggest, my Lord, that Ave ob-
serve a little more regularity in the examination of Avitnesses. 

49 This AA'itness has been interrupted at least three times by per-
sons AA'ho haA'e nothing to do Avith the case, and I Avould like to 
enter an objection to it. 

MR. GOUDRAULT: In order to answer Mr. Cook's ob-
jection I AA'ill put a question to the witness. 
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BY MR. GOUDRAULT, CONTINUING. 

Q.—I understand your experience lias pipe manufacturer 
and salesman dates as far back as 1905? A.—Correct. 

Q.—Could the pipe that was sold at the places you have 
enumerated 011 Exhibit P-15 also have been sold in any ol those 
places as fell as in Queens? A.—Yes, sir. Using the same moulds 

10 in some cases. 
Q.—They could be used anywhere else besides Queens? 

A.—Yes. 
Q.—What I mean is this: could the pipe that was sold at 

Brighton, Milburn, East Orange, and all those localities which 
appear on Exhibit P-15 have been used . . . 

MR. HACKETT: (interrupting) I object to the form of 
the question, as leading and suggestive. 

„„ MR. COOK: I do not like to take time making objections, 
but I would like to enter an objection to this question, not only 
on the ground that Mr. Hackett has raised, but also on the 
ground that unless this witness is prepared to swear that every 
inch of pipe sold to the contractors by Phillips for the Borough 
of Queens was identical with the pipe mentioned on this Exhibit, 
his evidence is of 110 value. 

HIS LORDSHIP: Of course, you will have the right to 
cross-examine him. 

30 MR. G O U D R A U L T : If my learned friend insists, Ave Avill 
go into the details and qualify the witness. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—You know about Phillips selling pipe in Queens? A.— 

Yes, sir. 
Q.—Do you knoAV about Phillips having three arrange-

ments Avith your Company, the Lock Joint Pipe Company, as re-
gards the manufacturing and the selling of pipes in Queens? A. 

40 Y e s -
Q.—Will you tell us, in a Avord, Avhat Avas the first arran-

gement? 
MR. HACKETT: I object to any verbal evidence of a 

written contract. 
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BY MR. GOUDRAULT, CONTINUING. 
Q.—Was tliere any written contract, to your knowledge, 

or any agreement between your Company and Phillips? 
MR. HACKETT: I object to any verbal evidence of a 

written contract. 
10 HIS LORDSHIP: You may ask the witness if there was 

a contract in writing or if it was verbal. After that point has 
been elucidated the legality of the evidence may be determined. 
Of course, if there is a written contract the contract itself would 
be the best proof available, and you must file it. If there is no 
written contract, you may raise the point that it was a com-
mercial matter, and, being a commercial matter, verbal testi-
mony is admissible. You may also raise the point that this being 
a question of fraud you may make verbal evidence. At the same 

„„ time, you are bound to make the best proof available, and Ave 
must first knoAv AA'liat kind of a contract it Avas — Avhethter ver-
bal or in Avriting. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—Was there any contract, verbal, or in Avriting, that 

yonr Company had for the first period? A.—Verbal, only. 
Q.—You took part, did vou not, in the negotiations? A.— 

Yes. 
3q MR. H A C K E T T : I object to any eA'idence of a verbal con-

tract Avlien it. is advanced by the Avitness. I doubt very much if 
in a case of this kind it is competent to my friend to make that 
testimony. W e have in the record three contracts betAveen those 
people, and I submit that my friend cannot A'ary the terms of 
those Avritten agreements by subsequent eA'idence. 

H I S L O R D S H I P : Of course, if there is a Avritten con-
tract, it cannot be varied by Arerbal testimony. If it Avas a Arerbal 
contract, let us knoAV the nature of it. 

40 MR. GOUDRAULT: I cannot see hoAV my friend Mr. Hac-
kett can contend there Avas a Avritten agreement or arrangement, 
Avhen the evidence taken in NeAV York proves there Avere three 
A'erbal arrangements betAveen Phillips and the Company. 

HIS LORDSHIP: The objection of Mr. Hackett and Mr. 
Cook is noted, and the proof AA'ill be made under reserve of the 
objection. 
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MR. HACKETT: There is a further objection, your Lord-
ship. According to my instructions, in the State from which this 
witness comes it is not possible in any event to make proof of a 
contract for an amount in excess of $500 by verbal testimony. 

MR. GOUHRAULT: In a commercial matter. 

JQ MR. HACKETT: Even in a commercial matter. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—Was the agreement. betAveen Phillips and your Com-

pany a commercial agreement? A.—A commercial agreement. 
Q.—What was the nature of this arrangement between 

Phillips and your Company? 

WITNESS: Speaking of what period? 

9 n COUNSEL: Alwavs referring, to the first arrangement 
2 U the period 1917 and 1918.' 

A.—The arrangement for 1917-18 with Mr. Phillips was 
he Avas to sell pipe, and make the collections. 

BY THE COURT: 
Q.—When you speak of Phillips, I suppose you are speak-

ing of Mr. John M. Phillips? A.—Yes. 
BY MR. GOUDRAULT, CONTINUING. 

30 ' 
Q.—Whom you kneAv? A.—Yes. 
Q.—And, Avhom you met? A.—Many times. 
Q.—Did you have occasion to see him Avhen the particu-

lar arrangement to Avliich you are U O A V referring Avas made? A. 
I Avas in the room Avhen the arrangement Avas made. 

Q.—Were you in the room Avhen the other two arrange-
ments Avere made? A.—Yes. 

MR. HACKETT: I object to any evidence of agency. This 
40 is not a sale: it is a contract of agency, and it is not competent 

to make this eA'idence against Phillips. 

HIS LORDSHIP: The objection is noted. 

As I said before, I take it the objection is general, and 
applies to any questions put to the AAutness. 
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BY MR. GOUDRAULT, CONTINUING. 

Q.—Do you know wliat kind of pipe your Company was 
selling to Phillips or to contractors during the two first periods? 
When I say "your Company" I mean the Lock Joint Pipe Com-
pany? 

Q.—Was it a pipe different from or similar to the one 
10 that Avas being sold by your Company to those various localities 

AA'liich appear on Exhibit P-15? A.—Exactly the same. 
Q.—And, Avhich Avas being sold in Queens during those 

first two periods by Phillips or by your Company to Phillips, 
and to contractors? A.—Yes. 

Q.—And, it Avas exactlv the same pipe that appears 011 
Exhibit P-15? A.—Yes. 

Q.—So, the strata, the strains and the hazards have no-
thing to do as regards the sales end of it? A.—No. 

Q.—Do you know if under the third arrangement Avith 
20 your Company, or during that period of time, Phillips made a 

pipe different from that Avhich the Lock Joint Pipe Company 
Avere selling elsevvliere? A.—I do not knoAV. 

Q.—Will you refer to Exhibit P-15 again, and tell me 
Avhat is the approximate distance between Brighton N. Y., and 
Queens County? A.—It is under 300 miles. It is just outside 
of Rochester, NeAV York. 

Q.—And, Avhat Avould be the distance? A . — I calculate it 
under 300 miles. 

30 Q-—'Can you say approximately how many miles it Avould 
be? A.—Approximately 300 miles. 

Q.—What Avould be the distance betAveen Milburn, NeAV 
Jersey, and Queens County? A.—About 25 miles. 

Q.—And, Avhat Avould be the distance betAveen East Oran-
ge, Nevv Jersey, and Queens County? A.—About 15 miles. 

Q.—"What is the distance betAveen Syracuse, New York, 
and Queens County? A.—About 235 miles. 

Q.—What is the next item that appears on the list Ex-
hibit P-15? A.—Highland Park, Nevv Jersey. 

40 . Q.—Will you please givTe the particulars? A.—Contrac-
tor, Borough of Highland Park: 

400 feet, 24 inch, $1.60; 
886 feet, 27 inch. $2.10; 

1012 feet, 30 inch, $2.40; 
1208 feet, 33 inch, $3.00; 
1156 feet, 36 inch, $3.40; 
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1190 feet, 12 inch, $4.35: 
246 feet, 48 inch, $5.30. 

Q.—HaA'e you the particulars or the data on AA'hich you 
rely to include those items? A.—Yes. 

Q.—What haA'e you? A.—I haA'e a copy of the original 
contract AA'itli the Borough of Highland Park. 

Q.—I see this contract appears to haA'e been signed by you, 
as Secretary of the Company. Are you in a position to state it 
is an exact copy of the original? A.—Yes. 

Q.—And, vou HOAA' hold this copy of the contract at the 
disposition of Counsel for the Defence? A.—Yes. 

Q.—What is the distance betAA-een Highland Park, New 
Jersey, and Queens County? A.—About 45 miles. 

Q.—What is the next item on Exhibit P-15, and tell us 
AA'hat data and AA'hat particulars you haA'e upon which you rely 
to include it in the Exhibit? A.—Lvndhurst, NeAA' Jersey. Con-

on tractor Michael C. McElligot; 
1193 feet, 24 inch, $2.00: 
258 feet, 27 inch, $2.85; 
455 feet, 33 inch, $4.00; 
819 feet, 36 inch, $4.45; 
449 feet, 42 inch, $5.50; 
560 feet, 48 inch, $6.90. 

Q.—Are all the prices AA'hich appear in the third column 
of Exhibit P-15 prices per linear foot? A.—Correct. 

Q.—What data or particulars haA'e you before the Court 
30 AA'hich justify you in including this item in Exhibit P-15? A.— 

I haA'e the original signed contract. 
Q.—What is the distance betAA'een Lyiulhurst, NeAA' Jer-

sey, and Queens County? A.—I AA-ould say 20 miles. 
Q.—What is the next item on the list Exhibit P-15, and 

AA'hat particulars haA'e you for this item? A.—East ProA'idence, 
Rhode Island. Contractor. J. McCormick. 

1030 feet, 36 inch, $3.45; 
920 feet, 42 inch, $4.40; 
780 feet, 48 inch, $5.55. 

4 9 Q.—On AA'hat do you rely to include this item in the Exhi-
bit? A.—The original signed contract. 

Q.—Which you haA'e before the Court here for examina-
tion? A.—Yes. 

Q.—What is the distance betAA'een East ProA'idence, Rhode 
Island, and Queens County? A.—150 miles. 
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Q.—Will you now lake tlie next series of entries on Exhi-
bit P-15, which are for the year 1921, and will you tell us what 
sales your Company made, first, at Niagara Falls, New York? 
A.—Niagara Falls, New York, 1921. Contractor Dominick 
Spacone: 

724 feet, 36 inch, $3.05; 
160 feet, 42 inch, $4.55; 

1 0 3056 feet, 48 inch, $5.90. 
Q.—What particulars or data have you upon which you 

rely to include this item in the Exhibit? A.—I have carbon co-
pies of the original invoices. 

Q.—Where would the original invoices be? A.—They would 
go to the customer. 

Q.—And, what, vou have is an exact copy, or duplicate? 
A.—Yes. 

Q.—And you hold it at the disposition of the Court? 
2Q A.—Yes. 

Q.—What is the distance between Niagara Falls, New 
York, and Queens County? A.—In a straight line it would be 
about 300 miles. 

Q.—What is the next item on the Exhibit? A.—Hazelton, 
Pa. Contractor, Louis Jacques. 

Q.—What are the items? A.— 
156 feet, 66 inch, $12.00; 

1480 feet, 72 inch. $14.25. 
Q.—What particulars have you to justify the inclusion of 

30 this item? A.—A carbon copy of the original invoice. 
Q.—Of which you know personally? A.—Absolutely. 
Q.—Where would the original be? A.—The contractor 

would have it. 
Q.—What is the disi air e between Hazelton, Pa., and 

Queens County? A.—About 100 miles. 
Q.—Will you tell us what sales your Company made to 

Clifton, NeAV Jersey, in 1922, according to this Exhibit? A.— 
Contractor, F. B. Beasman: 

226 feet, 24" special pipe, $2.00; 
40 4010 feet, 24" $1.60; 

2428 feet, 30" $2.15; 
56 feet, 27" $2.50; 

Q.—What particulars haATe you to justify the inclusion of 
this item in Exhibit P-15? A.—Carbon copies of the original 
billing. 
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Q.—I understand wliat you call a carbon copy of the ori-
ginal billing corresponds to a duplicate? A.—Yes. 

Q.—Both being made at the same time? A.—With the 
same stroke of the typewriter. 

Q.—What is the distance between Clifton, New Jersey, 
and Queens County? A.—20 miles. 

Q.—Will you give us, now, the particulars of the next item? 
JO A.—Johnston, Pa. Contractors A. L. Anderson & Brothers, Al-

toona, Pa; 
552 feet, 33 inch, $2.85; 
564 feet, 36 inch, $3.00; 

5624 feet, 54 inch, $5.60; 
Q.—What particulars have you to justify the inclusion of 

this item in the Exhibit? A.—I have carbon copies of the ori-
ginal invoices that went to the contractors. 

Q.—And all those copies to which you refer would be made 
2q with the same stroke of the typewriter as the original? A.—The 

same typewriter stroke. 
Q.—So, it is an exact reproduction? A.—Yes. 
Q.—What is the distance between Johnston and Queens 

County? A.—Approximately 275 miles. 
Q.—What is the next item? A.—M. O. Herren & Compa-

ny, Philadelphia. That was on the same job at Johnston: 
3303 feet, 27 inch. $2.00; 
2612 feet, 42 inch, $3.90; 

492 feet, 45 inch, $4.15; 
30 4 feet, 36 inch, $3.00. 

I have the same evidence as in the other instance. 
Q.—And, what is that? A.—Carbon copies of the original 

bills that went to the contractors. 
Q.—What is the approximate distance? A.—I think I 

gave that in a previous answer. 
Q.—What is the next item? A.—Leonia, N. J.; contrac-

tor, H. Martin; 
1268 feet, 24 inch, $1.65; 

744 feet, 36 inch, $3.30; 
40 416 feet, 39 inch, $3.60; 

1900 feet, 42 inch, $4.25; 
1112 feet, 45 inch, $4.50; 
188 feet, 48 inch, $5.35. 

We have as evidence a carbon copy of the original bill 
that wont to the contractor. 

Q.—Have you also the contract? A.—No, sir. 
Q —Just a duplicate of the invoice? A.—Correct. 



—1274— 

Herman F. Alircns, Jr. for plaintiffs (examination in chief). 

Q.—What is the approximate distance between Ljeonia, 
IN. J. and Queens County? A.—20 miles. 

Q.—What is the next item? A—1923. Hartford, Conn. 
Contractor, City of Hartford: 

904 feet, 24 inch, $2.25; 
1148 feet, 30 inch, $2.95; 
336 feet, 33 inch, $3.70; 

10 356 feet, 36 inch, $4.40; 
520 feet, 45 inch, $5.95. 

We have carbon copies of the original billing to the con-
tractor. 

Q.—What is the approximate distance between Hartford, 
Conn, and Queens County? A.—125 miles. 

Q.—What is the next item? A.—East Orange, N. J. Con-
tractor, Spiniello Construction Company; 

608 feet, 24 inch, $1,65; 
„ n 304 feet, 27 inch, $2.05; 
i y ) 1144 feet, 33 inch, $2.90; 

304 feet, 39 inch, $3.35; 
352 feet, 42 inch, $4.05; 
628 feet, 48 inch, $5.20; 
790 feet, 60 inch, $7.55; 
764 feet, 66 inch, $9.00. 

We have carbon copies of the original invoices. 
Q.—What is the approximate distance between East Oran-

ge, New Jersey, and Queens County? A.—20 miles. 
30 Q.—What is the next item? A.—Monessen, Pa. Contrac-

tor, Donora Construction Company; 
1728 feet, 48 inch, $5.70; 

664 feet, 60 inch, $8.80; 
1048 feet, 72 inch, $12.10. 
We have carbon copies of the original billing to the con-

tractor. 
Q.—What is the approximate distance between Mones-

sen, Pa, and Queens County? A.—Approximately 300 miles. 
Q.—Will you now give us the sales for 1924: the first of 

40 which is Syracuse, N. Y.? A.—Syracuse, N. Y., 1924: contrac-
tor. Mondo Construction Company: 

40 feet, 24 inch, $2.15; 
2052 feet, 30 inch, $3.00; 
1772 feet, 42 inch, $5.30; 
I have carbon copies of the original billings that went to 

the contractor. 
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Q.—"What is the distance between Syracuse and Queens 
County? A.—I gave you that in regard to another contract. 

Q.—Will you give us the particulars of the sales to Cam-
den, N. J.? A.—Contractor, E. It, Morehouse Company: 

1180 feet, 66 inch, $9.25; 
2756 feet, 78 inch, $13.75; 
2624 feet, 84 inch, $15.25; 

19 664 feet, 90 inch, $18.25; 
We have carbon copies of the original invoices. 
Q.—What is the distance between Camden, and Queens 

County? A.—About 90 miles. 
Q.—Will you now give us the particulars of the sales to 

Johnston, Pa.? A.—Contractor, G. T. Morgan: 
5394 feet, 24 inch, $2.10; 
I have carbon copies of the original billings to the con-

tractor. 
9 n Q.—What is the approximate distance between Johnston 

and Queens County, New York? A.—I have you that in another 
answer. 

Q.—Will you now give us the particulars of the sales for 
1925? The first of which is Worcester, Mass. A.—Contractor, 
the City: 

1124 feet, 24 inch, $1.90; 
500 feet, 27 inch, $2.45; 
100 feet, 33 inch, $3.40; 
740 feet, 42 inch, $4.50; 

30 364 feet, 63 inch, $8.65; 
816 feet, 78 inch, $12.40; 

1592 feet, 84 inch, $13.75; 
532 feet, 84 inch, special, $13.50; 

I have carbon copies of the original billings to -the City 
of Worcester. 

Q.—What is the approximate distance between Worces-
ter and Queens County? A.—About 200 miles. 

Q.—Will you now give us the particulars of the Pittsburg 
sale? A.—Pittsburg, Pa. Contractor, R. D. Thomas; 

40 6328 feet, 43 inch, $3.80; 
40 feet, 43 inch, seconds, $1.00. 

There is another contractor on the same work, named 
Mike Manilla: 

3848 feet, 39 inch, $3.25; 
1812 feet, 42 inch, $3.90. 
I have carbon copies of the original billing to both those 

contractors. 
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Q.—Wliat is the distance between Pittsburg and Queens 
County? A.—Approximately 300 miles. 

Q.—What is the next item? A—Castle Shannon, Pa. Con-
tractors, Buckley Brothers; 

5812 feet, 30 inch, $2.55; 
824 feet, 33 inch, $3.00. 

Contractor, R. D. Thomas. 
10 1908 feet, 33 inch, $3.00; 

6565 feet, 36 inch, $3.35; 
I have carbon copies of the original billings to both con-

tractors. 
Q.—What is the approximate distance between Castle 

Shannon and Queens County? A.—300 miles. 
Q.—Will von now please give us the particulars of the 

sales to Bridgeport, Conn.? A.—The City of Bridgeport, Con-
tractor. 

9 n 5940 feet, 24 inch, $1.80; 
U 1372 feet, 27 inch, $2.25; 

1424 feet, 30 inch, $2.50; 
564 feet, 33 inch, $3.10; 

1180 feet, 36 inch, $3.50; 
688 feet, 42 inch, $4,55; 
780 feet, 48 inch, $5.00; 

1724 feet, 54 inch, $6.25; 
We have carbon copies of the original billing. 
Q.—What is the distance between Bridgeport and Queens 

30 County? A.—100 miles. 
Q.—Will you give us the particulars of the sale to South 

Ambov, N. J.? A.—Contractor, City of South Amboy: 
980 feet, 60 inch, $8.75; 
36 feet, 60 inch, $13.65. That was made up in 12 foot 

lengths for a particular purpose. 
We have a carbon copy of the original billing to the City 

of South Aniboy. 
Q.—What is the distance between South Amboy and the 

Borough of Queens? A.—10 miles. 
40 Q.—Will you look at the following item, the first sale for 

1926, Cartaret, N. J., and give us the particulars? A.—1926: 
Cartaret, N. J. Contractor, Louis Jacques Construction Com-
pany : 

2426 feet, 24 inch, $1.80: 
1577 feet, 30 inch, $2.20; 
332 feet, 36 inch, $3.15: 
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892 feet, 42 inch, $3.95; 
1448 feet, 48 inch, $4.90; 
688 feet, 54 inch, $5.90; 

2460 feet, 66 inch, $8.80; 
1972 feet, 72 inch, $9.75; 
1548 feet, 78 inch, $12.00. 
I have carbon copies of the original invoices. 
Q.—What is the distance between Cartaret, N. J., and 

Queens County? A.—The approximate distance is 25 miles. 
Q.—Will you now take the sales of 1927, the first of which 

is to New Rochelle, N. Y., and will you please give us the parti-
culars? A.—1927, New Rochelle, N. Y. Contractor, New Rochelle 
Construction Company. 

720 feet, 30 inch, $2.80; 
1168 feet, 48 inch, $5.80. 
I have a carbon copy of the original invoice covering this. 

or, Q.—What is the distance between New Rochelle, N. Y., 
and Queens County? A.—30 miles. 

Q.—Will you give us the particulars of the sales to Ma-
maroneck. N. Y.? A.—Contractor, Town of Mamaroneck: 

416 feet, 36 inch, $3.50; 
1780 feet, 39 imh, $3.65; 
310 feet, 42 inch, $4.60. 

We have a carbon copy of the billing; one bill covered this 
entire amount. 

Q.—And, you have a carbon copy of the original? A.— 
30 Y u s -

Q.—All those carbon copies of bills are, I understand, 
made at the same time as the original itself? A.—Simultaneous-
ly, yes. 

Q.—And, that applies to all the carbon copies you have 
exhibited so far? A.—Yes. 

Q.—What is the next item? A.—Cartaret, N. J. Contrac-
tor, George Miller: 

612 feet, 24 inch, $1.55; 
528 feet, 27 inch, $1.90; 

40 This pipe was manufactured for two contractors, at the 
same place, and at the same time; and we have carbon copies of 
the original invoices to each of them, making up the total amounts 
to the footings that I will read. 

I will start again; 
612 feet, 24 inch, $1.55; 
528 feet, 27 inch. $1.90; 

1532 feet, 30 inch, $2.10: 
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292 feet, 33 inch, $2.70; 
1808 feet, 30 inch. $3.05; 

132 feet, 30 inch, $3.35; 
1180 feet, 48 inch, $4.80. 
Q.—I think you have already given us the distance bet-

Aveen Cartaret and Queens County? A.—Yes. 
Q.—And, you have the copies of the original invoices? A. 

1 0 Yes. 
Q.—Will you U O A V please giA'e us the particulars of the 

next sale? A.—Syracuse, NeAV York. Contractor, John Raccuia: 
2972 feet, 27 inch, $2.25; 
2900 feet, 30 inch, $2.55; 
I haA-e carbon copies of the original invoices. 
I have already mentioned the distance between Syracuse 

and the Borough of Queens. 
Q.—What is the next item? A.—AllentoAvn, Pa. Contrac-

9 n tor, George H. Hardner: 
ZU 390 feet, 30 inch, $2.45; 

1100 feet, 30 inch, $3.45; 
090 feet, 48 inch, $5.30. 

Q.—What is the distance betAveen AllentoAAm and Queens 
County? A.—Approximately 100 miles. 

Q.—Will you give us the particulars of the sales to Se-
Avicklev, Pa.? A.—Contractor, Borough of SeAvickley: 

2850 feet, 30 inch. $2.55; 
1192 feet, 30 inch, $3.55. 

30 I have a carbon copy of the original billing to the Borough 
of SeAvickley. 

Q.—What is the distance betAAreen SeAvickley and Queens 
County? A.—Approximately 300 miles. 

Q.—Will you give us the particulars of the next item, Ha-
zelton, Pa.? A.—1927. Hazelton, Pa. Contractor, Correale Con-
struction Company: 

410 feet, 48 inch, $5.15; 
224 feet, 00 inch, $7.74; 
032 feet, 72 inch, $10.78; 

40 2344 feet, 78 inch, $13.23; 
000 feet, 84 inch, $14.21. 

I have carbon copies of the original inA-oices. 
Q.—What is the distance betAveen Hazelton and Queens 

County? A.—I have already giAren von that in connection with 
another item. 
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Q.—Will you I I O A V give us the particulars of the last item 
011 Exhibit P-15? A.—Bingliamton, N. Y. Contractor, Clarence 
W. Rose, Johnson City, N. Y. : 

5510 feet, GG inch, $8.05. Not delivered. 
Q.—Therefore, it was just a quotation? A.—No, sir, it-

AAras a sale. The contract originally AA'as signed at $8.50, but this 
party wanted to take his O A A ' I I delivery, and an alloAvance of 45 
cents a foot Avas made, and the billing therefore was made in ac-
cordance. 

I ha\re a carbon copy of the original billing. 
Q.—Have you a personal knoAA'ledge of all those sales AA'hich 

appear 011 Exhibit P-15? A.—Yes. 
Q.—We haA'e spoken of a verbal arrangement betAveen 

your Company and John M. Phillips and Queens County for tAvo 
periods. Have you Avith you, and AA'ill you exhibit to the Court and 
to Counsel for the Defen e, the data on Avhich you rely to pre-

2Q pare the statement I H O A V offer as an Exhibit? A.—Yes, I will. 
MR. GOUDRAULT: I noAV Avish to offer in evidence, 

through the AA'itness, a list of sales of the Lock Joint Pipe Com-
pany to John M. Phillips for the years 1917 and 1918, to be Ex-
hibit P-1G at enquete. 

BY MR. GOUDRAULT: 
Q . — W i l l you l ook at this document, and say if it Avas pre-

pared bv you? A.—Yes, it AA'as. 
30 

MR. COOK: Of course, the same objection applies to all 
this class of evidence. 

M R . H A C K E T T : I associate mysel f Avith the objection. 

HIS LORDSHIP: The objection is noted, and the eviden-
ce Avill be taken under reserve of it. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—HaA'e you AA'ith you the data, invoices, ledger sheets, 

and bills from Avhich this Exhibit Avas prepared? _ A.—One or 
the other, ves. 

Q.—Will you give us the particulars of each sale made to 
John M. Phillips, as it appears on Exhibit P-16, and AA'ill you tell 
His Lordship upon AA'hat you rely to include those sales, in this 
Exhibit. Read each item, and state AA'hat you have before the 
Court to justify the inclusion of each item on the Exhibit? A.— 
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I have a list marked "Look Joint Pipe Company Sales to John 
M. Phillips — 1917 and 1918". This list contains various names, 
sizes, quantities, and prices. Each and every one of those items 
is covered by copies of the original contracts. 

Q.—Will you please read into the Record each item, gi-
ving the quantity, the size, and the price? You need not refer to 
the contracts, as you have just stated you have a copy of the 
originals. A.—I have a copy. 

Q.—Is it certified? A.—I do not know what you mean by 
certified. It has been kecked by me. 

Q.—It is a duplicate original? A.—Yes. 
Q.—A duplicate original of each contract? A.—It is not 

a copy in the sense of being a carbon copy. 
BY MR. HACKETT: 
Q.—You do not mean to say those are duplicate originals, 

20 do you? A.—No, sir. Those were copied from the originals and 
I checked them with the originals. They are not duplicates of the 
originals. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—Have you seen the original of each of those contracts? 

A.—Yes. I signed a good many of them myself. 
BY THE COURT: 

30 Q-—Do I understand you to say you signed the original 
of each of those contracts? A.—Many of them. 

Q.—And, you have compared and checked the copies you 
have here with the originals? A.—Yes. I did not sign all of them, 
but I checked all of them. 

Q.—I understood you to say you had signed all of them? 
A.—No, your Lordship. I signed some of them. 

BY MR. GOUDRAULT, CONTINUING. 
Q.—You have seen all the originals? A.—They would 

49 haAre to come to me before any Avork could proceed on those jobs. 
Q.—And are you in a position to sA\rear that each of those 

copies is an exact reproduction of the original? A.—I am. 
Q.—Where Avould the originals be? Would they be in the 

possession of the contractors? A.—They would have a copy. 
Those contracts are all made out in duplicate. Tliev are both 
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signed as originals. The contractor retains one, and Ave keep the 
other. 

Q.—Wlil you read into the Record the \rarious sales ap-
pearing on Exhibit P-16, and Ave Avill take it for granted each 
of those items is represented by a contract Avilich you haAre be-
fore the Court. A.—This is a list of sales to John M. Phillips, 
1917 and 1918: 

Quantity Size Price 
J. H. Johnson, 680' 24" $2.05 
Van Wyck Ave. 290 36 3.55 
Peace Bros. 300 33 4.30 

Maure AAre. 
350 39 4.10 
120 42 4.65 

A. Paino, 1262 36 3.35 
Polk & 40th 

Ajax D. Co. 
47, Hays & Jackson 138 24 2.05 

621 30 2.90 
576 39 4.00 

Ajax D. Co. 286 24 2.05 
50th St. 

250 30 2.90 
250 39 4.00 
782 45 5.05 
457 48 5.25 

Green Construction Co. 
Elmhurst 300 24 2.10 

H. J. Mullen 
Woodha\ren AA enue 240 42 4.55 

Peace Bros. 
No. Villa 476 30 2.95 

652 33 3.45 
Green Const. Co. 248 24 2.10 

Sackett St. 252 30 2.95 
Peace Bros. 276 24 2.10 

Buckman 
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10 

20 

30 

40 

H. J. Mullen 36 27 2.75 
Diamond St. 250 30 2.90 

A. Paino, 270 30 2.90 
Kimball 

Peace Bros. 168 27 2.75 
Horton 

Peace Bros. 2095 24 2.10 
72nd Ave. 

Peace Bros. 620 36 3.70 
Junction 

Murphy Bros. 596 30 2.95 
Myrtle 

298 39 4.10 
597 42 4.60 

Richard Carvill 
Maspeth 326 24 2.10 

Kenmore Const. Co. 1317 24 2.10 
1158 42 4.60 

Rotti Bros. 1511 27 3.35 
Grand St. 

Green Const. Co. 1518 24 2.25 
No. R. A. From X 

N. J. i 

A. Paino, 478 24 2.25 
Broad St. 

243 30 4.00 
510 36 5.00 

Ajax Drain N. J. 
Alburtis Ave. N. J. 348 24 2.50 

232 33 5.00 
Q.—Are you in a position to state that the merchandise 

was delivered by your Company through the contractors whose 
names appear on this Exhibit? A.—Yes. 

Q.—I understand you have had thirty years experience in 
pipe construction? A.—From 1905 to 1932. 
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Q.—Does tlie second column of Exhibit P-16 represent the 
prices the Lock Joint Pipe Company charged to Phillips? A.— 
Yes. 

Q.—In your experience as a pipe manufacturer and sales-
man do you consider those prices as fair and reasonable? A.— 
For that period. 

Q.—Will you look at the document I now show you, and 
will you state what it is? A.—This is a list of Lock Joint Pipe 
Company sales to John M. Phillips, 1919 to 1921. 

Q.—Do I understand that is the period covered by the se-
cond verbal arrangement your Company had with Phillips for 
sales of pipe in Queens County? A.—That is correct. 

Q.—You have a personal knowledge of that? A.—Yes. 
MR. GOUDEATJLT: Plaintiffs now offer in evidence, as 

Exhibit P-17. at enquete. a list of sales made by the Lock Joint 
Pipe Company to John M. Phillips for the years 1919-1921 in-

20 cbisively. 
BY MB. GOUDRAULT, CONTINUING. 
Q.—Referring to Exhibit P-15, would you consider the pri-

ces charged by your Company, in your experience as a manufac-
turer . . . 

MR. HACKETT (interrupting) I object to the question 
as far as it has gone. Manifestly it cannot be otherwise than sug-

^ gestive. 30 
BY MR. GOUDRAULT, CONTINUING. 
Q.—Have you any knowledge as to the comparison in pri-

ces for precast pipes? A.—I get them for every contract I make 
or sign. 

Q.—How do you figure out your prices, or your quotations, 
which appear in the third column of Exhibit P-15? A.—Each 
job is considered as a separate proposition. I usually go to the 
engineer, and find out the sizes, the quantities, where the work 

40 is to be done, the way the work is to be done, and pick out a ma-
nufacturing site on or near it, get prices on sand, stone, cement, 
labor, etc., in that particular place; and then make up the figu-
res. 

Q.—And, in those figures you include a profit? A.—The 
figures quoted have that, yes. 

Q.—Do you consider the prices which appear in Exhibit 
P-15 as fair, reasonable market prices? 
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MR. HACKETT: I object to the question as suggestive. 
A.—I can answer tbat in this way: that we would not have 

signed a contract if the}' were not fair. 
BY MR. GOUDRAULT, CONTINUING. 
Q.—Were all those sales which appear on Exhibit P-15 

actually made by your Company? A.—Actually made. 
Q.—And, the same answer applies to Exhibit P-16? 
WITNESS: Bo you mean as regard a fair value? 
COUNSEL: No; as regards the sale having been made to 

those contractors, or to Phillips, by your Company. A.—Yes. 
Q.—What period does Exhibit P-17 cover? A.—1919 to 

1921. 
Q.—By what arrangement your Company had with Phil-

lips was that period covered? Was is the first, or the second, or 
the third arrangement? A.—The second. 

Q.—Will you tell the Court the various sales your Com-
pany made to John M. Phillips during that period of time — 
1919 to 1921, inclusively — and will you state the quantities, the 
sizes, and the prices? A.—This is Exhibit P-17. Lock Joint Pipe 
Company sales to John M. Phillips, 1919 to 1921 inclusive. 

H. J. Mullen — Ozone Park 788' 24" $2.65 
Liberty Avenue 

16 27 3.22 
228 30 3.40 

O'Rourke Const. Co. 16 30 3.45 
A. Paino — Lott Ave. 540 24 2.00 

Shipped to Ozone Park 
240 27 2.48 
224 30 2.85 

A. Paino — Broadway and 
Maurice 832 96 18.40 

F. Spiniello — Jay St. 388 27 2.50 
264 30 2.90 
428 36 3.65 

F. Spiniello — Metropolitan 220 24 2.00 
Sewer 

565 39 4.25 
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Rotti & Co. Flushing Ave. 448 30 3.50 
Litchfield — Central Ave. 1220 60 6.50 

644 84 25.00 
12 84 13.75 

On this Litchfield contract John M. Phillips furnished 
JQ the sand, stone and cement. 

Another Litchfield job: 480 30 2.85 
Spiniello — South St. 

Jamaica 1928 24 2.40 
Clauncey 500 30 3.50 
Green-Ferguson & 51st O. P. 256 30 2.85 

268 36 3.41 
296 39 3.75 
212 48 5.65 
820 66 9.00 

A Paino — Myrtle Avenue 1912 96 21.00 
J. J. Cream — Linden St. 468 96 21.00 
F. Paino — Laurel Hill Blvd. 584 24 2.40 

1244 27 3.15 
248 36 4.75 
36 48 8.00 

1716 51 8.50 
502 54 9.75 

C. Petracca — Ormond St. 2024 24 2.40 
260 27 3.15 
260 30 3.45 
250 33 4.35 
504 51 8.45 

1222 60 11.85 
Seaside Const. Co. 660 24 2.00 

216 27 2.48 
104 30 3.41 

Q.—I understand all those prices are per linear foot? A. 
Yes, always. 
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Q.—Where did you get your data and particulars for the 
preparation of Plaintiffs' Exhibit P-17? A.—From the original 
contracts, copies of contracts or copies of the original bills. 

Q.—Which you have with you? A.—Yes. 
Q.—Have you any knowledge of those papers personally? 

A.—Yes. 
Q.—A thorough knowledge? A.—Yes. 
Q.—I understand those represent sales by your Company 

to John M. Phillips during that period of time? A.—Yes. 
Q.—Under the se ond arrangement? A.—Yes. 
AND IT BEING 12.15 O'CLOCK, THE FURTHER TES-

TIMONY OF THE WITNESS IS CONTINUED TO TWO 
O'CLOCK IN THE AFTERNOON. 

AND FURTHER DEPONENT SAITH NOT. 

J. H. KENEHAN, 
Official Court Reporter. 

AND AT TWO O'CLOCK IN THE AFTERNOON PER-
SONALLY CAME AND REAPPEARED THE SAID WITNESS 
HERMAN F. AHRENS, JR., AND HIS TESTIMONY W A S 
CONTINUED AS FOLLOWS:— 

BY MR. GOUDRAULT: 

Q.—Looking at the third column of Exhibits P-15, P-1G 
and P-17 I notice certain prices of sales appear. Basing yourself 
on your experience and knowledge would you state the amounts 
therein shown represent the fair prices and market value? 

MR. HACKETT: I object to the question as leading, sug-
gestive, and illegal. 

MR. GOUDRAULT: I will Avithdraw the question, and 
put it otherwise. 

MR. HACKETT: The harm is done. It is the practice to 
which I object. 

HIS LORDSHIP: It is an elementary principle, which 
lawyers should know, that a Avitness should not be led. Of course, 
Avith a Avitness like Mr. Ahrens there is no danger. At the same 
time, the principles are there. 
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BY MB. GOUDRAULT: 
Q.—Will you look at Exhibit P-16 at enquete, and par-

ticularly at the third column thereof which shows the prices at 
which those pipes were sold; and will you tell us what you think 
of those prices? A.—The prices shown on Exhibit P-16 are fail-
market prices for the pipe at that period and at those places. 

10 Q.—What have you to sav as regards the third column of 
Exhibit P-17? A—The prices on this Exhibit, of 1919-21, are 
fair market prices for those sizes in those localities. 

Q.—I understand the prices in Exhibits P-16 and P-17 are 
prices the Lock Joint Pipe Company charged Phillips for those 
various contractors? A.—That is correct. 

Q.—And does your statement as regards the fairness of 
the prices shown on the Exhibits apply to each and every one 
of those contracts? A.—Yes. 

20 MR. GOUDRAULT: I have no further questions to put 
to the witness. 

MR. HACKETT: Subject to the objections which have 
been made by the Defendants, I will cross examine. 

MR. COOK: We associate ourselves with the statement 
of Mr. Hackett. 

CROSS EXAMINED BY MR. HACKETT, K. C.. OF 
COUNSEL FOR CROWN TRUST COMPANY. 

oU 
Q.—As a manufacturer of cement pipe during the period 

under review you had competition? A.—Yes. Reinforced con-
crete pipe. 

Q.—Who else besides the Lock Joint Pipe Company, which 
you represent, were manufacturing a similar product? A.—The 
United Concrete Pipe Company, of 29 Broadway ; the Indepen-
dent Concrete Pipe Company, of Indianapolis; a part of the 
time; the Cord Joint Pipe Company of Burlington, New Jersey; 

4Q the Newark Concrete Pipe Company, of Newark, N. J. 
That is for those territories. 
Q.—And, you think there were other manufacturers of the 

same product? A.—Yes. 
Q.—There was a time when the sewer styled in this case 

"monolithic" was used much more than it is today? A.—I would 
not say so. 
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Q.—Is it your testimony that pipe of large dimensions has 
always been used to the extent it is used today for sewer pur-
poses? A.—No, sir. 

Q.—Then, there was a time when the monolithic type of 
sewer was more frequently constructed than it is today? A.— 
No, sir. 

Q.—When did the reinforced concrete pipe — referring 
to dimensions from 24 inches to 10 feet or more — come into use? 
A.—24 inches to 90 inches. It came into use — and I mean uni-
versal use — perhaps a year or two before Ave Avent into business. 

Q.—HOAV Avere sewers built before tliat? A.—Mostly of 
brick. 

Q.—That is AA'liat is called here a monolithic seAver? A . — 
I did not knoAv that. 

Q . — A sewer Avhich is actually constructed in the ground, 
of brick, or mortar, or concrete, has been called a monolithic se-

2 Q AArer, for the purposes of this Record in any event. You are not 
aAvare of that? A.—No, sir. We designate it as brick. 

A monolithic seAver means poured in place, of concrete; 
not brick. 

Q.—And, the use of pipe has replaced, to some extent, the 
seAA'er Avhich Avas formerly built in the ground, has it not? A.— 
Of brick, yes. 

Q.—You do not agree that the pipe has replaced the con-
crete, or monolithic, type of seAver to any extent? A.—Oh, yes, 
to some extent. 

30 Q-—I just Avail ted to knoAV Avhether or not you agree Avitli 
Mr. Ilirsh, AVIIO, I understand is your President. He Avas asked: 

"There A\ras a time when sewers Avere constructed 
of AA'liat is called here the monolithic type almost exclusi-
vely?" 
A.—In some sections. 
Q.—His ansAver Avas: 

"The monolithic type of seAA'ers preceded the pre-
sent type". 
D o you find anv fault Avith that? A . — N o , sir. 

40 Q.—You do not contradict it? A—No. 
Q.—You agree Avith it? A.—Yes, sir. 
Q.—He was also asked: 

"Q.—Like crinolines and short skirts, it has gone 
out of fashion?" 

and he ansAA'ered:... 
A.—"Lingerie". i 



—1289— 

Herman F. Alircns, Jr. for plaintiffs (cross-examination). 

Q.—So, YOU admit that the pipe of the type manufactured 
by your Company lias become increasingly more popular in the 
construction of sewers in the past few years? A.—In some parts 
of the country. 

Q.—Ma}' I ask you to tell me whether you disagree with 
this statement of Mr. Hirsch, made at page 1151 of his testimo-

ny n y : 

"Q.—And, like most improvements they had to be 
introduced, and prejudice overcome?" 

to which he answered: 
"A.—Yes." 

A.—That is true. 
Q.—He was also asked: 

"Q.—And your Company was one of the first to en-
gage in the manufacture of precast pipe for sewer purpo-
ses?" 

2q to which he answered: 
"A.—Yes." 

Q.—So, you agree that the use of sewer pipe has come 
gradually to replace the monolithic type of sewer? A.—To some 
extent, yes. 

Q.—Do you or do you not agree with Mr. Hirsch? A.—I 
agree with Mr. Hirsch there, if he was asked the same questions 
I am being asked. 

BY THE COURT: 
Q.—You said you agreed to a certain extent. "What is that 

extent? To what extent do you agree? A.—In the Borough of 
Queens pipe did replace the monolithic construction to a large 
extent; but that would not hold good for the United States. 

BY MR. HACKETT, CONTINUING. 
Q.—Mr. Hirsch was asked: 

"Q.—Sewers, regardless of size are now exclusively 
built of precast pipe?" 

40 and he answered: 
"A.—They are built to a much greater extent than 

formerly of precast pipe." 
A.—That is absolutely correct. 

Q.—And, you agree with that? A.—Yes. 
Q.—You do not limit it to Queens, then, as you did when 

you answered His Lordship? A.—No. 
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Q.—You do not limit it to Queens, as you did in your ans-
wer to His Lordsliip a moment ago? A.—It is a very broad ques-
tion. 

Q.—No, it is not a broad question. You told His Lordship 
a moment ago that your answer referred to the Borough of 
Queens, and now you state it does not. It is not a broad ques-
tion. It is merely a question of fact, and I ask you if you are 

JO changing your evidence. A.—I am not changing my evidence, 
110. 

BY THE COURT: 
Q.—I do not know if you misunderstood me. You said: "I 

. agree, to a certain extent", and when you said that I asked you 
to qualify those words, in order to have a full answer on your 
views in the matter. You made an answer to explain the words 
"To a certain extent". Now Mr. Hackett asks you if you give 

20 tlie same answer to the last question he put. He wants you to 
qualify your agreement with your President. If you do not un-
derstand his question, you may ask him to put it again. 

WITNESS: Will you please repeat the question? 
BY MR. HACKETT, continuing. 
Q.—My question is simply this: I ask you if you are chan-

ging your testimony? A.—No, I am not changing my testimony. 
Q.—Will you look at Exhibit P-15, and say if all pipe of 

30 all sizes are sold at all times at the same price? A.—No, sir. 
Q.—Why not? A.—Because of varying conditions. 
Q.—What are the varying conditions? A.—Cost of raw 

materials. The price Ave pay for land on AAThich the pipe is ma-
nufactured. Labor. The distance of haul of materials from Avhere 
AAe get them to the manufacturing site. The distance of haul of 
the pipe from that site to the clich. What AAre have to pay for 
Avater. 

Q.—If you Avere manufacturing this pipe in the middle of 
the Sahara Desert it Avould be a rather expensiA-e proposition, 

4 0 Avould it not? A.—It would. 
Q.—So, there are many conditions AArhirli go to make up 

a price, are there not? A.—There are. 
Q.—And they are constantly changing, in different loca-

lities? A.—Yes. 
Q.—Labor conditions, for instance. Labor Avas very high 

at the end of the Avar, Avas it not? A.—No, sir. 
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Q.—Is it your testimony that in 1918 labor was not high? 
A.—In 1918, }res, it was high. 

Q.—Very high? A.—I inferred you meant right after the 
Avar. 

Q.—1918-1919? A.—In 1919 labor slackened up very much, 
because there Avas a surplus of men coming back. 

Q.—Will you look at Exhibit P-15, and consider the 36" 
M pipe for a moment. If I haAre correctly read the Exhibit I find 

some of this pipe sold for $3.00 a lineal foot. Do you find that? 
A.—Yes, sir: Johnston, Pa. 

Q.—What is the highest price you find for that pipe? A. 
$4.45 at Lyndhurst, NeAV Jersey. 

Q.—There is a spread betAveen those tAvo prices, of $1.45, 
or just about 50%, is there not? A .—Yes. 

Q.—Will you look at the prices of the 48" pipe, and say 
what is the loAvest price you find you sold it for? I think it is 

9 n $4.80, is it not? A.—That is correct. 
Q.—And, the highest price is $6.90, is it not? A.—That is 

about right. 
Q.—And, the spread is $2.10? A.—Yes. 
Q.—And, the fluctuation is about 45%? A.—Yes. 
Q.—Will you look at the 72" pipe, and say AA'hat Avas the 

highest price? I think it was $14.25? A.—That is right. At 
Hazleton, Pa. ! 

Q.—And, the loAvest was $10.50? A.—Yes. 
Q.—The spread is $3.75? A.—Yes 

30 Q-—And, the difference is 47 A.—About that. 
Q.—I Avill not worry you with the rest of your prices, but 

there is a substantial fluctuation in prices, and I asusme there 
is a very excellent reason for it as you have said you never char-
ge anything but fair prices. A.—Yes, sir. 

MR. HACKETT: I liaA'e no further questions. 

MR. COOK: I haA-e no cross-examination. 
AND FURTHER DEPONENT SAITH NOT. 

4 0 J. H. KENEHAN, 
Official Court Reporter. 
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MR. GOUDRAULT: I would H O A V like to examine Mrs. 
Mooney. 

MR. HACKETT: Mrs. Mooney lias been examined in NeAv 
York already. We spent several Aveeks in NeAv York for the pri-
A'ilege of examining those Avitnesses. 

J. H. KENEHAN, 
Official Conn Reporter. 

DEPOSITION OF MRS. JOHN Y. MOONEY, A WITNESS 
EXAMINED ON BEHALF OF THE PLAINTIFF. 

On this seventh day of October, in the year of Our Lord 
One thousand nine hundred and thirty-two, personally came and 

2 0 appeared MARY E. RYAN, residing at No. 700 West End Avenue, 
NeAv York City, Avife of John Y. Mooney, Secretary and Treasurer 
Harry S. Hart Incorporated, a AA'itness produced and examined 
on behalf of the Plaintiffs, Avho being duly SAA'orn deposes as fol-
io AA'S : 

EXAMINED BY MR. GOUDRAULT, K. C,, OF COUN 
SEL FOR PLAINTIFF: 

Q.—You recollect being examined in this same case, in 
30 Neiv York? A.—Yes. 

Q.—I produced in XeAV York, as exhibit C-167, A to O in-
clusiA'ely, fifteen books of quotations. Do you remember testify-
ing on those books? A.—Yes. 

MR. HACKETT: Without stating my objection at length, 
1 would like to have it entered in the same terms as the objection 
made to the evidence of Mr. Ahrens. 

W e associate ourselves Avith the objection. 

HIS LORDSHIP: The objection is noted, and the eA'idence 
49 taken under reseiwe. 

BY MR. GOUDRAULT, K. C., CONTINUING: 
Q.—At the suggestion of Mr. Hackett and Commissioner 

Fales, at pages 1417 and 18 of the Commission, Ave AA'ere asked 
to put in those 15 books without giving the particulars. Do you 
remember that? A.—Yes. 
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Q.—Have you had occasion to review these books since our 
trip to New York? A.—Yes. 

Q.—Will you look a t the document I now show you, and 
which plaintiff's desire to offer in evidence, and will you state 
what it is? 

MR. HACKETT: I object to the production of this docu-
1 o ment. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Will you please look at the document, and say what 

it is? A.—It is a list of the prices quoted, at the sales made, and 
some of the estimates in the Metropolitan area — which we con-
sider the area within a distance of about 50 miles of the City Hall 
in New York City. 

Q.—From where were the data and particulars appearing 
on this document taken? A.—From the books, exhibit C-167. 

MR. GOUDRAULT: Plaintiffs offer in evidence, as ex-
hibit P-18,.the statement or list prepared by the Avitness. 

MR. COOK: On behalf of the defendants I object to the 
production of the document. In the first place, the Avitness Avas 
examined in NeAV York, and gave very clear evidence concerning 
all those contracts. She produced the 15 volumes of books and 
agreements, regarding Avhich she testified, and it is highly im-
proper to bring her foi'Avard noAV -to make a synopsis of the evid-

30 ence she previously gave in NeAV York, and haAre her produce 
this document AA'hich neither myself nor Mr. Hackett have ever 
seen. 

In addition to this, I submit the Avitness having already 
been examined, she cannot be called again to repeat the same 
evidence as she ga\*e at our expense in NeAV York. 

MR. HACHETT: I associate myself Avith the objection cf 
ni}T friend Mr. Cook. 

MR. GOUDRAULT: This exhibit, C-167, Avas filed in New 
4 0 York. 

MR. COOK: There must be some finality to this. The 15 
volumes Avere testified to by the Avitness for, I do not know hoAV 
long in NeAV York. To re-open the whole question now before 
your Lordship seems a little too much for our counsel for defence 
to bear, apart altogether from Avhat the Court has to bear. 
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MR. GOUDRAULT: We liave the evidence in the record, 
and it is properly in the record. To enable the Court to under-
stand this complicated matter more easily without being obliged 
to burrow through those fifteen large volumes, Ave are offering 
this statement. The statement is the statement of the Avitness, 
and the figures are her OAVII . I asked Mrs. Mooney, just to en-
light counsel for the defendants, (AA'ho need it) if she Avould 

19 kindly extract from the books the data required, and put it on 
this document. That is all there is to it. 

MR. COOK: You might as A\-ell ask your Avitnesses to 
prepare the judgment. 

H I S L O R D S H I P : If it is done to shorten the work of the 
court, it AA'ill be very Avelcome, and that is the only reason for 
Avhich I am inclined to accept the evidence, under reserA'e of the 
objection. 

2Q When you produced those books, Avas this Avitness examined 
on each item? 

MR. GOUDRAULT: No, your Lordship, because my friend 
Mr. Hackett said he did not AA'ant to go into each one. 

At page 1417 the Commissioner said "Mr. Goudrault, can 
you see your Avay clear to continue after asking the lady the 
omnibus question covering the various estimates, after she has 
refreshed her recollection?" That was the suggestion of Com-
missioner Fales, at the invitation of Mr. Hackett. In order to 
oblige those gentlemen, as Mrs Mooney Avas the last Avitness, I 
asked her to tell me hoAV she prepared the estimates and books, 
and she did so, and Ave put the books in as one exhibit. 

HIS LORDSHIP: And, the result of her Avork is exhibit 
P-18? 

MR. GOUDRAULT: Exactly. If this document is ruled 
out, your lordship AA'ill have to go through the various pages of 
all those books to find the quotations. 

40 MR. H A C K E T T : I do not know Avhether your Lordship 
is interested in hoAV I feel on this matter, but I sat here for tAvo 
hours this morning AA'hile documents were being read into the 
record. I f the lady Avas mv witness I Avould simply show her the 
document, ask her if it Avas true and correct, and leave it at that. 

MR. GUERIX: But, that would not cover it. Mv friend 
Mr. Hackett makes an objection, and AA'e AA'ould not want to have 
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argue later that he had objected to the production of the docu-
ment. I f there is an objection, I do not see any other way for 
it but to have the Avitness go through the books item by item. W e 
did that this morning, and my friends objected to every question. 
If they are prepared to say they Avill admit that if the AAitness 
A\ere asked in regard to each item her ansAver AA'Ould be exactly 
AA'ha't is contained on this statement, that Avould be the end of it. 

10 
HIS LORDSHIP: You might perhaps put the general 

question: "Looking at this document, are you in a position to 
•swear that each and every one of the items in it is in accordance 
Avith the books?" And if she says "Yes", it will be taken as 
granted that the document is a true and correct representation 
of the books. You may then leave to your adversaries the burden 
ol cross-examining the Avitness. If the Avitness is prepared to 
swear, as a general ansAver, that the Avhole list, and each item of 
it, is correct, you might leave it at that, and lea\'e the burden of 

20 demonstrating it is not correct on the shoulders of your adver-
saries, and if they do not make any contrary proof in cross-exam-
ination, then the document will be taken as correct. 

MR. G U E R I X : But if they say that Ave cannot file a list, 
and that it is absolutely illegal to file a list, then Ave Avill be 
obliged to make our proof for each item, stating that such an 
item comes from such a book, and so on. It A A T I I be necessary for 
lis to have an ansAver from the Avitness for each item. 

3Q HIS LORDSHIP: Xot necessarily. If she swears the 
list she has p'repared is a true extract of the 15 books already 
filed, and that each item of it is correct, and if your adversaries 
do not cross-examine her upon it, it will be taken as correct. 

BY MR. GOUDRAULT, CONTINUING: 

Q.—Will you look at plaintiff 's exhibit P-18, and tell us 
from Avhere you took each and every item appearing thereon? 
A.—The items have been taken from those books, exhibit C-167 
A to O inclusively, and every item stated on the list is in the 

40 books. 
Q.—Are they true? A.—Yes. 
Q.—Do you mean to say that ever}' item appearing in the 

books is on the list? A.—No, not every item. Every item on the 
list is taken from the books. 

Q.—What items from the books exhibit C-167 A to O in-
clusiA-elv are omitted from the list? A . — I have left out the estim-
ates on all sizes of pipe up to 24 inch size, plain, and reinforced. 
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Q.—Were any other quotations left out? A.—Other quota-
tions that Ave Avould consider outside the Metropolitan district. 

Q.—What had you in mind Avhen you prepared this state-
ment, and considered only the Metropolitan area? A.—I con-
sidered -the Metorpolitan area the district lying within 50 miles 
of City Hall in New York City, exclusive of New Jersey. 

Q.—And, if I understand correctly, you have the quotations 
10 and sales AA'ith the dates, the sizes of the pipe, and also the make 

of the pipe? A.—The manufacture. 
Q.—And the prices per lineal foot? A.—Yes. 
Q.—And, whether it resulted in a sale, or was just a quota-

tion? A.—Yes. 
Q.—All sales appearing in exhibit C-167 A to O inclusively, 

within the Metropolitan area? A.—Yes. 
Q.—Exclusive of all pipe of sizes 24 inchs and under? A.— 

Yes. 
Q . — W i l l you explain hoAv you came to put in those prices 

0 which appear in the second last column? I n other Avords, how did 
you build up your estimates? A . — T h e estimate prices Avere fig-
ured, first on a base price given us by the manufacturer; plus 
whatever Ave considered necessary to coA'er sales, office overhead, 
aiul any other miscellaneous expense. 

Q.—And, the difference Avas your profit? A . — Y e s . 
Q.—You have'been in the pipe sales business, as Secretary 

to Mr. Hart's company for many years, I understand? A.—Yes. 
Q.—About IIOAV many years? A.—I have been AA'ith Mr. 

30 Hart about 8 years. 
Q.—Would you mind telling us AA'hat Avas jour occupation 

with Mr. Hart, or his incorporated company, Harry S. Hart, In-
corporated? A.—I Avas originally Avith Mr. Hart, as Secretary, 
Avhen he Avas an officer of the Standard Concrete Pipe Company. 
From that Mr. Hart branches out, and sold. . . 

MR. HACKETT (Interrupted) : I call your Lordship's at-
tention to the fact this is all in the record already. 

WITNESS: (Continuing) Mr. Hart sold individually the 
40 sales agent for different manufacturers until July, 1928, when 

he incorporated. 
BY MR. GOUDRATJLT, CONTINUING : 
Q.—And, .you are still AA'ith him? A.—Yes. 
Q.—Who prepared the estimates and quotations AA'hich ap-

pear in exhibit C-l 67? 
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MR. HACKETT: I object to this, as already covered by 
the evidence of the witness under Commission. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—Will A T O U give us your appreciation of the prices thai 

appear in the second last column? 
31R. HACKETT: Same objection. I also object inasmuch 

as the witness has not been qualified as an expert in those mat-
ters. 

MR. GOUDRAULT: I am prepared to qualify her, if un-
friend wishes. 

MR. COOK: I associate myself with the objection taken 
by my friend Mr. Hackett. 

BY MR. GOUDRAULT, CONTINUING: 
Q.—You told us you have been with Mr. Hart since 1924? 

A.—I have been with Mr. Hart since he branched out for himself. 
Before that I was with him in another concrete pipe company. 

Q.—In the same kind of business as you are now? A.—Yes. 
Q.—And, you are still in the business? A.—Yes. 
Q.—You were asked to state if you personally prepared 

the estimates and quotations which appear in exhibit C-167, and 
you were interrupted by Mr. Hackett. Will you please answer 
ihe question now? A.—Yes, I did. 

Q.—Personally? A.—Yes. 
Q.—Did Mr. Hart have anything to do with the preparation 

of the estimates? A.—No. 
Q.—Basing yourself upon your thorough knowledge of the 

pipe prices, would you mind telling us how these figures of yours 
compare with those various contracts for the different years — 
and I refer .now to exhibit P-18. How do they compare with the 
market prices for those years in the same Metropolitan area? 
A.—The prices Ave re the average prices at the time, or Ave would 
not lmve been able to have completed the sales that Ave did. 

MR. GOUDRAULT: I have no further questions to ask 
the AA'itness. 

3IR. HACKETT: Relying upon the objections I have made. 
I shall not cross- examine Mrs. Mooney. 
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CROSS-EXAMINED BY MR, COOK, K. C., OF COUN-
SEL FOR THE PIElRS PHILLIPS : 

Q.—The prices varied according to the place where delivery 
of pipe had to be made, did they not? A.—Yes. 

Q.—I see you have dliveries at Staten Island, New Rochelle, 
White Plains, Yonkers, the Bronx, Greensboro, Bronxville, Long 

10 Island City, Helen Manor, Croton, Queens, and so on? A.—Yes. 
Q.—And, those different places would probably mean vary-

ing prices in so far as the Harry S. Hart Company Incorporated 
was concerned? A.—Yes. 

Q.—So, it is really impossible to form any distinct estim-
ate from the statement exhibit P-18 as to the price of the material, 
except in the way you have indicated, taken from the books you 
have examined? A.—That is right. 

MR. GOUDRAULT: I had a question to ask the Avitness, 
20 but my friend Mr. Hackett interrupted me, and the AAdtness. With 

your Lordship's permission I Avould like to ask it noAV. 
BY MR. GOUDRAULT: 
Q.—I notice certain letters in the third column, which I 

understand represent the names of the manufacturers. As they 
are only initials, I Avould ask you to tell us AA'hat they stand for? 
A.—The letters "C-J" stand for the name of the Cord Joint Con-
crete Pipe Company, which Avas one of the manufacturers that Ave 
represented in the Metropolitan territory. 

BY MR. HACKETT: 
Q.—You Avere just a sales organization? A.—Yes. 
Q.—You did not make pipe? A.—Not then. 
BY MR. GOUDRAULT : 
Q.—"NeAvark' Avould mean Avhat company? A.—The New-

ark Concrete Pipe Company. 
, f t AND FURTHER DEPONENT SAITH NOT. 

J. H. KENEHAN, 
Official Court Reporter. 
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CONTINUATION OF TESTIMONY OF CHARLES E. 
SCHNEIDER, ON BEHALF OF THE PLAINTIFF. 

Oil this seventh day of October, in the year of Our Lord 
One -thousand nine hundred and thirtv two personalty came and 
appeared CHARLES A. SCHNEIDER, already sworn, who con 

Bt tinued his testimony as follows: 
BY MR. HACKETT, K. C.: 
Q.—You have made several reference to the Charter of 

New York styled "City Home Rule Law". Will you produce a 
copy of the Charter as Exhibit P-19? A.—Yes. 

Q.—Yesterday we were discussing the composition of the 
Board of Estimate and Apportionment, and we agreed that the 
Mayor and the Comptroller and the President of the Board of 

90 Aldermen and the five borough presidents, with a varying number 
of votes, constituted this Board of Estimate and Apportionment? 
A.—We did, yes. 

Q.—And you said that at least one some occasions the 
Comptroller did have an inspector and an engineer on sewers 
Avhich were in process of construction? A.—Yes, I think that is 
a fair statement. 

Q.—As a matter of fact, section 419 of Chapter 10 of 
Statute indicates that: "every contract when made and entered 
into as before provided for shall be executed in duplicate and 

30 shall be filed in the Department of Finance." Is the comptroller 
the officer in charge of the Department of Finance? A.—Yes. 

Q.—Mr. Goudrault showed you yesterday a sewer contract, 
which is one of the exhibits in the case, which he described as a 
typical contract. I am referring to the contract of Angelo Paino, 
exhibit C-206. Will you please tell his Lordship if contracts 
similar to this were, in the ordinary coures, forwarded to the 
Department of Finance? A.—Yes. They were required under 
the statute to be filed within a period of five days after execution. 

Q.—And, the Department of Finance is one of the depart-
40 ment of the Citv? A.—One of the executive departments of the 

City. 
Q.—Of which the boroughs are the component parts? A.— 

That is correct. 
Q.—So, within five days after the execution of the Paino 

contract and all similar contracts, the Department of Finance 
should have one of the duplicata referred in the charter, section 
419? A.—That is correct. 
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Q.—I turn to tliis typical contract, and ask you if you re-
member who is Mr. Charles Graham, chief engineer? A.—No, I 
do not know the gentleman. 

Q.—I may have to prove it by somebody else; but I am 
instructed be was the engineer in the Comptroller's department. 
You do not know that as a fact? A.—No, I do not. 

Q.—Will you take communication of a report, which forms 
part of exhibit C-206, addressed to Charles H. Graham, Chief 
Engineer, by an assistant engineer; and will you say if tbe reports 
made by the comptroller's engineer are generally made in his 
form? A.—In each instance where an inspector, or engineer or 
assistant engineer, is assigned by an appropriate superior officer, 
or in accordance with tbe regular course of his duties, to make 
an inspection of work done under a contract, he forwords to his 
superior officer a report. The report, of necessity, varies with 
the conclusions that he has formed in his mind in consequence of 

„n his examination or inspection. The one to which you call my 
at tention represents one form of report. From the necessities of 
the case, and from the observations made by the engineer or assis-
tant engineer or inspector, the material would differ. This 
represents the run of a report, save oulv for differences in con-
clusions. 

Q.—There is a chief engineer in the employ of the City of 
New York? A.—There are a number of them. Majr I help you 
along by saying this: each department has officers bearing like 
titles. You will find in the department of Finance a chief en-

30 gineer, because part of the work requires the services of a man 
of that type. You will find a chief engineer in the Street Clean-
ing Department — now called the Department of Sanitation. 
You will find a chief engineer in the Department of Hospitals. 
You will find a chief engineer in the Department of Highways. 
Each department requires the services of a chief engineer. 

Q.—Those are all federal officers, as distinct from borough 
officers? A.—These are all borough officers. The word "federal" 
is apparently a misnomer as applicable to them. If a man is in 
the employ of the comptroller's office, or the Department of 

40 Finance, he is known as a City employee. If he is in the employ 
of the borough president, he is also a City employee, save, how-
ever, his appointment is derived subject to civil service laws, 
through the borough president. 

Q.—I will read to you the letter forming part of exhibil 
C-206, addressed to Charles II. Graham, Chief Engineer, under 
date February 24th: 



—1301— 

Charles E. Schneider for plaintiffs (cross-examination). 

"In relation to estimate No. 4, amounting to 
$97,594.88, tickler No. 39442, for the construction of san-
itary sewer on Farmers Boulevard from Judith street to 
143rd Boad in the Third Borough of Queens, contract No. 
1, Angelo Paiuo contractor under contract No. 76068, the 
work is being performed in substantial conformity with 
the contract, and the quantities of work enumerated in the 

BJ quantities of work enumerated in the voucher are correct, 
with the following exceptions: 2360 lineal feet of 5 foot 
6 inch reinforced concrete pipe precast Type B $148.30 
amounting to $349,988. Owing 'to the fact that the as-
phaltum concrete pavement and certain macadam pave-
ment have not A'et been restored and certain levelling has 
not yet been completed, because it is impractical to do such 
work "of restoration at this stage, a cetrain deduction 
should be made to cover the work in question. I estimate 

9 n that the amount returned, namelv 2360 feet should have 
been reduced by 32 feet from the voucher. 32 x 148.30 x 85 
per cent amounts to $4,033.76. I recommend that $4,033.76 
be deducted from the voucher, and the balance, $93,561.12 
be paid to the contract." 
Inasmuch as payment was made by the comptroller, it is 

quite patent, is it not, that the report was made for the benefit 
and guidance of the comptroller? A.—I am assuming that 
report is part of the regular practice in the comptroller's office 
respecting work to be done under contract. 

30 Q.—So, wherever work is being done in any borough a 
copy of the contract is lodged Avith the Finance Department, and 
Avith the comptroller, Avithin five days, I think you said? A.—Yes. 

Q.—And, the course of the Avork is folloAATed by an inspector 
and,'or by an engineer, for the purpose of verifying both the way 
the Avork is proceeding and the amount that is payable for the 
Avork? A.—Generally that is the practice. 

Q.—Will you look at the contract itself. It contains details 
of the rate at AATMC1I the Avork has been undertaken by the con-
tract. For instance, one sees opposite page 2 in exhibit C-206: 

40 T}rpe B, that is the precast type — 4850 lineal feet of 5 foot 6 
inches reinforced concrete pipe seAÂ er (precast tA*pe B) per lineal 
foot, $148.30? A.—I observe that. 

Q.—And, that is the rate per lineal foot at Avhich the com-
putation was made in the letter I have just read and Avhich forms 
part of this same file? A.—Yes. That represents the bid, ultim-
ately reduced to an aivard. 

Q.—And, constitutes the contract? A.—Yes. 
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Q.—And, the practice of inserting details of unit prices in 
the contract was the universal practice in the execution of those 
contracts, was it not? A.—Frankly, I cannot say. I am not 
especially familiar with that phase ot it. 

Q.—I will pick half a dozen contracts for you, so that you 
may satisfy yourself it is so. Will you look, for instance, at ex-
hibit C-221. You find, do you not, that the detail is given under 

JO the heading "Type 11" just as it is in exhibit C-206? A.—Yes. 
Following the same form, save for the variation of material, or 
size, or some other distinction. 

Q.—But unit prices are given? A.—That appears to be 
so from nnr observation. 

Q.—So, from the day the coutract is decided, th City, re-
presented by its Finance Department, and by its Comptroller, as 
distinct from the borough and its officers, is familiar with the 
detail of the unit prices at which any sewer contract is to be per-
formed? A.—Well, I do not know that T can subscribe to the 
word "familiar". I should say the City is officially apprized of 
the making of a contract by the filing of the instrument with the 
department of Finance. Whether or not some human being there-
after becomes familiar, or lacks familiarity, franklj' I cannot say. 

Q.—But, in the ordinary course of routine, a document 
containing this detailed information is sent to the Finance 
Department of the City? A.—That is correct. 

Q.—Will .you look at page 2 of the contract which Mr. 
Goudrault asked you to examine as typical and which has been 

30 produced as exhibit P-206, and say if you note the following 
paragraph appearing in the printed form: 

"The engineer's estimate of the quantities as adver-
tised, and the nature and extent of the work and materials 
or supplies required, though .stated with as much accuracy 
as it is practicable in advance, are approximately only, and 
are not to form a basis of comparison for testing bids, and 
are not guaranteed to be accurate and are not considered as 
a binding feature of the contract." 
I just ask you to note 'that is a paragraph of the contract? 

40 A.—It is an accurate reading of that paragraph; but it is not 
of the contract: it is of the bid or estimate. 

Q.—But, the acceptance of 'the bid or estimate by the mun-
icipality constitutes the contract, does it not? A.—I am com-
pelled to say I did not know that was the practice. I was under 
the impression another instrument is thereafter executed, known 
as a contract. In other words, an award is made, or there is an 
acceptance of the bid, and another instrument known as a con-
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tract (as distinguished from the automatic character of the accep-
tance or award) is then entered into — namely, a separate in-
strument: the contract. 

Q.—We have produced over one hundred of those docu-
ments, and they have been treated by Mr. Goudrault, by the Com-
missioner and by every body associated with the case, as contracts. 

10 MR. GOUDRAULT: That is correct. 
BY MR. HACKETT, CONTINUING: 
Q.—If the quantities are not to be taken as definite, there 

is bound to be a fluctuation in the price — in the estimate of 
cost — is there not? A.—Yes. A greater number of feet would 
result in a greater price; and the converse would also be true. 

Q.—There is, as you have told us, a board of Estimate and 
Apportionment? A.—That is correct. There is such a Board. 

9 n Q-—And, there is a chief engineer of the Board of Estimate 
and Apportionment, is there not? A.—I believe there is such 
official. 

Q.—Will you look at a report of the chief engineer of the 
Board of Estimate and Apportionment of the City of New York, 
for the year 1926, and will you say if it has the appearance of 
authenticity? A.—It has. 

A.—Are you in a position to say if the chief engineer ot 
the Board of Estimate and Apportionment of the City of New 
York is a gentleman by the name of Arthur S. Tuttle? A.—That 

30 is correct. 
Q.—Having regard to the work we are dealing with, would 

you think the letter which Ave read together a feAV moments ago, 
addressed to Mr. Charles H. Graham, Avas addressed to the Chief 
engineer of the Comptroller, or can you not say? A.—I cannot 
say. He may have been the chief engineer of one of the sub 
divisions of the borough president's office. 

Q.—I Avould ask you to look at page 328 of the Report of 
the Chief Engineer of the Board of Estimate and Apportionment 
of the City of NeAv York, and to take communication of table 24, 

40 in Avhich the chief engineer points out that the actual cost per 
cent of estimated cost for the construction of seA\rers in the bor-
ough of Manhattan from the first of January 1902 to the first 
January 1927 AAras 102 per cent? A.—I so note from that repori. 

Q.—And, of Brooklyn? A.—91.5 per cent. 
Q.—And the Bronx? A.—97.9 per cent. 
Q.—Queens? A.—99.8 per cent. 
Q.—And, Richmond? A.—110.6 per cent. 
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Q.—Will you look at page 145 of tlie same report, and note 
what is said with regard to the sewer work in the borough of 
Queens, and will you say if I read the extract correctly: 

"In the borough of Queens a large number of trunk 
sewers of more than usual importance were authorized, 
among these being the sewev in Baisley Boulevard from 
Byron Street to South Conduit Avenue, witli provision for 
constructing a storm water ditch in Byron Street from 
the head of Cornell Basin to Baisley Boulevard where 
under the original plan a masonry sewer had been design-
ed. The cost of the project which related to the dredging 
of the ditch and to the provision of timber bulkheads was 
estimated to be $203,200. Other sewers of an important 
character were authorized in Brinkerhoff Avenue from 
180th street to 193rd street, at an estimated cost of 
$205,500, this comprising the main sanitary outlet for up-
wards of 2800 acres where more than 4000 buildings had 
been erected; the continuing upstream sanitary sewer in 
Farmers Boulevard and a number of adjoining streets at 
an estimated cost of $131,900; a tributary sanitary sewer 
in Foch Boulevard from Farmers Boulevard to Springfield 
Avenue, an estimated cost of $488,200; the continuing 
tributary sewer in Springfield Boulevard from Foch Bou-
levard to Hempstead avenue, at an estimated cost of 
$440,000 the continuing tributary trunks in Hempstead 
avenue, 220th street, 99th avenue and 222nd street, at an 

30 estimated cost of $208,400; and the continuing tributary 
trunk in Jamaica avenue, and Little Neck Road, at an 
estimated of $520,500. In each of -the last four projects 
the final estimate revealed a substantial increase over the 
preliminary estimate, the increase to a large extent being 
due to the fact that bids received in a number of contracts 
involving similar construction difficulties due to the 
presence of ground water, indicated much higher prevail-
ing prices for work of this nature." 
As a matter of fact, do you know anything of the topo-

40 graph}' of Queens? A.—No, I am not especially familiar with it. -
Q.—Do .you know that the fourth and fifth Wards are 

practically at sea level? A.—I cannot in truth say I am at all 
familiar with -the topograph}'. 

Q.—You know that Rockaway is in the Fourth Ward, and 
Jamaica in the Fifth? A.—I can say both are in Queens, but I 
am not familiar with the Ward divisions. A ward division is a 
subdivision of a county for the purpose of land registration. It 
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is not a political subdivision. It is solely a device for tlie better 
enabling of land registration and title. I am not especially 
familiar with that phase. 

(THE REFORT OF THE CHIEF ENGINEER OF THE 
BOARD OF ESTIMATE AND APPORTIONMENT OF THE 
CITY OF NEW YORK, 1920, IS FILED AS DEFENDANT'S 

10 EXHIBIT D-l.) 

Q.—You can say the staff in the office of the chief engineer 
comprises a long list of men, beginning with the name of the chief 
engineer, Mr. Arthur S. Tuttle? A.—Yes. 

Q.—Followed by the deputy chief engineer, Mr. Herman 
S. Smith? A.—There appear to be about fifty names prefaced 
by a title "Staf f : Office of Chief engineer", contained on pages 5 
and 6 of that report. Amongst the list is shown 'the name of one 
Clifford Seaver, described as "Assistant Engineer (Sewer De-

20 sign)". 
Q.—Do you recognize the volume which I hand you, and 

which is styled "Board of Estimate and Apportionment. Minutes 
of Meeting of Board of Estimate and Apportionment held in room 
10 City Hall, Thursday June 17th, 1920." A.—I recognize it as 
an official publication of that body. 

Q.—The minutes of the Board of Estimate and Apportion-
ment are printed and bound, and circulated, I suppose to those 
who may be interested in the archives and activities of the Board? 
A.—That is true. 

30 Q.—Will you look at page 5256 of this document, at which 
there appears to be a report of Mr. Arthur S. Tuttle, chief en-
gineer, incorporated in a minute referring to Brinkerhoff avenue, 
011 June 10th, 1926, in which I find the following: 

"In the construction of 'the outlet sections of this 
sewer large volumes of ground water were encountered, 
and on the basis of the conditions there disclosed the bids 
for the continuing upstream sections have been based on 
the assumption that similar conditions would here obtain 
with the result that the cost of the project has been very 

40 substantially increased as compared with the original 
estimates, it is the belief of your engineer that the volume 
of ground water to be encountered in the sections noAv 
under consideration, should be very much less than in the 

i sections A\rhere improvements haATe already been carried 
out, and in order that prospective bidders may be giAren as 
much information as practicable upon AA'hich to base a 
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reasonable bid I would also recommend that tlie borough 
president be requested to open test pits along the line of 
the proposed sewer before advertising the contract in order 
that the elevation of the water table may be fully disclosed 
and to make this information available to all of the 
bidders. 

Respectfully, 
10 Arthur S. Tuttle, 

Chief Engineer." 
That was a report of the chief engineer to the Board of 

Estimate and Apportionment? A.—That appears to be a tran-
script of the report. 

Q.—Referring to water conditions in Queens? A.—Along 
tfie line of that sewer improvement. 

Q.—And, I think you have already told us that the Board 
of Estimate and Apportionment was a City or a Metropolitan 

__ Board? A.—It is a sort of a central or federated body of public-
officials, three of whom are elected throughout the City and five 
of them are elected in the several boroughs composing the City 
of New York. 

Q.—I have here what purports to be a minute of the Board 
of Estimate and Apportionment of October 23rd, 1928, taken 
from page 7676 of the minutes of the Board of that year. Will 
you produce this document as defendant's exhibit D-2, subject to 
verification by reference to the authentic minute? 

MR. GOUDRAULT: I wish to record my objection to the 
30 production of this document. While I admit tlie relevancy of it, 

I call your lordship's attention to the fact that it is dated October 
23rd, 1928, and our action is limited to the period covered between 
1921 and 1927, and our action is based on facts anterior to Julv 
9th, 1928. 

MR. HACKETT: The minute is of October 23rd, 1928, as 
my friend has said, but it contains a report which is dated Sep-
tember 23rd, 1925, and for that reason I think it is relevant. 

40 MR. GOUDRAULT: My friend Mr. Hackett is correct in 
regard to that. 

My second ground of objection to the production of the 
document is that it is not the best evidence. It is just an ordinary 
office cop}*, not authenticated. 
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MR. HACKETT: That is true, aiul it was equally true of 
the documents produced by my frieml yesterday. It will have to 
be certified. 

HIS LORDSHIP: I will take it under reserve of the ob-
jection. 

1Q BY MR. HACKETT, CONTINUING: 
Q.—Will you produce this minute of the Board of Estimate 

and Apportionment as defendant's exhibit I)-2? A.—Yes. 
Q.—Will you produce, as exhibit D-3, a letter of December 

16th, 1927, addressed to Mr. Richard Gibson, or Gidson, signed 
by Mr. Arthur S. Tuttle? 

MR. GOUDRAULT: I object, on the same ground as I 
objected to the introduction of the preceding document, namely, 
that it is not the best evidence, and that the production of a copy 

20 without identification or certification, is absolutely irregular and 
illegal. 

MR. HACKETT: It emanates from the chief engineer of 
the Board of Estimate and Apportionment of the Cit}' of New 
York.. We will endeavour to have it authenticated. 

HIS LORDSHIP: It Avill be filed subject to your objec-
tion, Mr. Goudrault. 

BY MR. HACKETT, CONTINUING: 
30 

Q.—Purely as introductory, I draiv your attention to ex-
hibit C-107, Avhich is a contract of the Riverdale Construction 
Company, for the construction of a sanitary sewer on Farmers 
Boulevard, and I ask you to note that the detail, of unit prices is 
contained in this contract? A.—I do so observe. 

Q.—And the same item in the printed part of the contract, 
bearing upon the uncertainty of estimated quantities, also ap-
pears on page 2? A.—That is so. 

Q.—I ask you also to note tha t on this particular job there 
40 is in the contract a letter from the assistant engineer addressed 

to Mr. Charles H. Graham, the chief engineer, dated May 4th, 
1928, in the folloAiing terms: 

"Under date of April 10th, 1928, a progress report 
A\-as transmitted, together Avith a voucher in favor of Car-
mine Petracca, in the amount of $3,694.82 on contract No. 
80342, tickler No. 52290, recommending that the amount 
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of tlie voucher he however retained as security for proper 
restoration of the street surface over a certain sewer trench 
under the contract in 90th avenue between 202nd and 204th 
streets, in the borough of Queens. On re-examination was 
disclosed the fact that porper repairs had been made. All 
work being in good order the contractor is entitled to the 
retained money in the amount above stated." 

JO A.—That is an accurate reading. 
Q.—It is drawn to my attention that when we were con-

sidering the report of Mr. Arthur S. Tuttle, chief engineer of date 
June 10th, 1926, (page 5256 of the minutes of the Board of Estim-
ate and Apportionment) I overlook certain minutes on page 5258, 
and to save the time of the Court in reading them, I will file the 
volume. 

MR. GOUDRAULT: I think it would be better to put in 
the whole volume. 

20 MR. HACKETT: Then, we will file the volume as exhibit 
D-4. 

BY MR. HACKETT, CONTINUING: 
Q.—Will you file, as exhibit D-5, Hagstroms Map of 

Queens, New York Citv, House Number and Transit Guide? A.— 
I do. 

Q.—Will you define with a red pencil the area where Rock-
awav and Jamaica are? A.—I have affixed the letter "A" to 

30 that portion heretofore described as the Rockaway Peninsula, and 
I have affixed the letter "B" within the area represented by an 
Irregular red crayon line labelled "Jamaica". The former re-
presents what is commonly known in the borough of Queens as 
the Rockaways, and it is sometimes called the Rockaway Penin-
sula. The latter is what is locally and commonly known as the 
Jamaica district of the borough of Queens, all of which is con-
tained on the map which has been offered as exhibit D-5. 

Q.—I understand that where no figure is given as to the 
elevation it is five feet or less? A.—I do not know that. 

Q.—Will you produce the map now before }rou, being topo-
graphical map of -the City of New York, borough of Queens, show-
ing proposed street systems, dated January 20th, 1913. To be 
exhibit D-6. 

MR. GOUDRAULT: I object to the production of this 
exhibit D-6, as it is not the best evidence. I also object to it on 
the ground that the witness is not competent to produce it. Fur-
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tlier objection is taken on the ground that it is not relevant, in-
asmuch as it is dated 1913, whereas the matters at issue here are 
covered by the period 1917-1928. I also object to it, because it is 
not properly authenticated or certified. 

HIS LORDSHIP: I will accept it under reserve of the 
objection, and under the undertaking of Mr. Hackett to prove its 

10 authenticity and accuracy by completing the evidence. 
MR. HACKETT: Mr. Schneider can establish the authen-

ticity. He knows these documents emanate from the City of New 
York. The same thing applies to the map I now offer as exhibit 
D-7. 

HIS LORDSHIP: The same objection being taken to the 
production of 'the map exhibit D-7, the same decision applies. 

BY MR. HACKETT, CONTINUING: 
20 

Q.—What can you say as to the source of those maps, and 
their preparation? A.—They appear to be copies of maps pre-
pared under the direction of the president of the borough of 
Queens, and his engineers. Exhibit D-6 is a printed copy, and 
what you propose to offer as exhibit D-7 is a photostatic copy 
emanating from the same office, indicating that it is a final map 
of section 110 of the borough of Queens, and bears the date 
January 21st, 1909. This map differs from an official map in 
the respect that the official map bears the signatures of certain 

30 officials whose names are required to be affixed to a map when 
that map is adopted by the City as a map of streets. 

If I might be permitted to venture an opinion, I should say 
this is a preliminary map, Avhich may or may not have been 
adopted. When adopted it is required to have the names of the 
secretary of the Board of Estimate and Apportionment, the signa-
ture of the president of the borough of Queens, and the signature 
of the engineer in charge. 

BY THE COURT: 
Q.—So, you presume it has not been adopted? A.—There 

is no indication that this has been adopted. 
Q.—If it bore the signatures, Avould that mean it Avas 

adopted? A.—By reason of the absence of names, I cannot say 
Avhether it has been adopted or not. 

The names of the officials I have mentioned are, hoAA'ever. 
contained on exhibit D-6. 
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Charles E. Schneider for plaintiffs (cross-examination). 

Q.—Exhibit D-7 is a photostat? A.—Yes, your Lordship. 
Q.—And, there is 110 signature on it? A.—No, your Lord-

ship. 
MR. GOUDRAULT: I wish to enter an objection to the 

production of the map offered as exhibit D-7, for the same reasons 
I mentioned in objection to the production of exhibit D-6, with the 

10 further objection that exhibit D-7 bears 110 signature at all. 
HIS LORDSHIP: The last reason mentioned by Mr. Gou-

ilrault in respect of his objection is noted, and the objection is 
reserved. 

BY MR. HACKETT, CONTINUING: 
Q.—Will you produce, as defendant's exhibit D-8, a map 

of the Fourth Ward of the County of Queens? 

2o MR. GOUDRAULT: Same objection as to the production 
of exhibits D-6 and D-7. 

HIS LORDSHIP: It will be accepted under reserve of the 
objection. 

WITNESS: Yes. 
BY MR. HACKETT, CONTINUING: 
Q.—Will 3 0U produce as Defendant's exhibit D-9, a letter 

„.. addressed to Maurice Connolly, president of the borough of 
Queens, dated December 14th, 1927, signed by Mr. Burr? 

MR. GOUDRAULT: I object to the production of -this 
document. It is a photostatic copy of an alleged letter, unsigned. 
It does not arise out of the examination in chief of the witness, 
and is absolutely irrelevant. 

HIS LORDSHIP: The objection is maintained, and the 
production of the letter refused. 

4 0 AND IT BEING FOUR O'CLOCK, THE FURTHER 
HEARING OF TESTIMONY IN THIS CASE IS CONTINUEI > 
TO TUESDAY NEXT, OCTOBER 11th, AT 10.15 O'CLOCK IN 
THE FORENOON. 

J. H. KENEHAN, 
Official Court Reporter. 
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Charles A. Schneider for plaintiffs recalled (cross-examination). 

DEPOSITION OF CHARLES A. SCHNEIDER, RECALLED 
FOR FURTHER CROSS EXAMINATION ON BEHALF 

OF THE PLAINTIFFS. 

On this thirteenth da}' of October, in the year of Our Lord 
erne thousand nine hundred and tliirty* two personally came and 

10 appeared CHARLES A. SCHNEIDER, already sworn, who con-
tinues his cross-examination as follows:— 

BY MR. HACKETT, K. C.: 
Q.—You have already given testimony in this matter? 

A.—Yes. 
HIS LORDSHIP: And, you will answer upon the oath 

you have already taken'? 

20 WITNESS: Yes. 
BY MR. HACKETT, CONTINUING: 
Q.—When you went away the other evening you were told 

you would come back, and continuing your cross-examination I 
would ask you if you will look at the two documents I show you, 
dated December 8th, 1927, and January 11th, 1928, and state if you 
can identify them? 

MR. BERTRAND: That is not cross-examination, because 
30 it does not arise out of the examination in chief in any way. 

These documents my friend is submitting to the witness 
are not originals, but that is not the main point. Mr. Hackett is 
trying to introduce a letter signed by J. F. McDonald, to Maurice 
E. Connolly dated December 8tli, 1927. I do not know7 what his 
object is, but, in any event, it is not alleged, and I do not see any 
relation between those letters and the case now before your Lord-
ship. 

4Q HIS LORDSHIP: Is it in relation to the examination in 
chief of the witness? 

MR. BERTRAND: No, your Lordship, it has no bearing 
at all upon it. It seems Mr. McDonald, Assistant Secretary of 
the Municipal Civil Service Commission, apparently asked Mr. 
Connolly to retain an engineer to go through the sewers and make 
a certain report. 



Charles A. Schneider for plaintiffs recalled (cross-examination). 

IIIS LORDSHIP: Have von not tried already, Mr. 
• » 7 

Hackett, to produce those documents? 
MR. HACKETT: Not these, your Lordship. 
HIS LORDSHIP: Of course, if it does not flow from the 

examination in chief it would not be proper cross-examination. 
You might call Mr. Schneider as your own Avitness and if the 
evidence is objected to Ave AA'ill then deal AA'ith it. 

MR. HACKETT: Very Avell, my Lord. 
AND FURTHER DEPONENT SAITH NOT. 

.T. H. KENEHAN, 
Official Court Reporter. 
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C. - EVIDENCE ON B E H A L F OF T H E 
D E F E N D A N T S T H E HEIRS OF T H E 

L A T E J O H N M. PHILL IPS 
A T ENQUETE. 

10 

MONTREAL, OCTOBER 11th, 1932. 

(Court re-convened at 10.15 a. m., pursuant to adjourn-
ment). 

LXi HIS LORDSHIP: I understand your case is closed, Mr. 
Goudrault? 

MR. GOUDRAULT: Yes, my Lord. 
MR. COOK: My friend, Mr. Goudrault, has declared his 

case closed, and my case in answer to the Action of the People of 
the State of New York will be very short. 

HIS LORDSHIP: I suppose the defendants have already 
made a Case in New York? 

MR. COOK: Yes, your Lordship, but I have some evidence 
that I wish to put in, in conjunction with my friend Mr. Hackett. 

This case is a complicated one. I do not think the issue 
between Mr. Goudrault and myself is so particularly difficult, 
and as far as I am concerned after a very short enquete I will be 
prepared to declare my defence to the main Action closed, but 
there are other aspects of the case which are not quite so clear 
and so pleasant, and I would consequently ask your Lordship, 

40 Avith a vieAv to saving time, to adjourn the case H O A V until, say, 
IAVO o'clock, to gitTe us an opportunity of presenting in a more 
succinct and shorter Avav the issues that are raised betAveen nn' 
friend Mr. Hackett and myself. 

On the main issue I Avould like to say to the court that I 
haATe retained the services of accountants to make an analysis of 
exhibit P-l, the chief exhibit filed by my learned friend Mr. Gou-
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drault. This exhibit is a document containing a tabulation of 
approximately 350 contracts in the borough of Queens, from 1907 
to 1928. The' Estate Phillips or the late Mr. Phillips was only 
interested in approximately 50 of those contracts. 

I have handed this document to mv accountants with a view 
to having it analysed, so that the accountants may in ordinary 
language explain the significance of the document and the Court 
may be saved the trouble of working it out, as an arithmetical 

10 proposition. Unfortunately my accountants tell me this morning 
they are not yet in a position to make a final report in connection 
with the exhibit. When their report is ready, and when I have 
filed the result of their work, together with a little formal evid-
ence as to the correctness of certain exhibits (which are correcl, 
but to which my learned friend objected on the ground that they 
are not properly certified) my evidence on the issue between my-
self and the People of the State of New York will be completed, 
and my case, good, bad or indifferent, will stand. 

2Q As between Mr. Hackett and myself, I have agreed with 
Mr. Hackett that I will have the issues prepared, in so far as I 
can so that this issue may also be decided by your Lordship when 
you decide the main case. Here, again, I am in a quandary, be-
cause I am not yet in a position finally to join issue with my 
friend Mr. Hackett, in view of the fact that I am asking for par-
ticulars, and until I get them I am not able to join issue. My 
friend Mr. Hackett has very kindly told me in a general Ava> 
that he intends to do, but I have not the particulars yet. 

J 0 HIS LORDSHIP: That is in regard to the OAAiiership of 
the money? 

MR. COOK: Yes, your Lordship. 
HIS LORDSHIP: Is that issue of the case before the 

Court: .and are the pleadings in the record? 
MR. COOK: It is practically completed, your Lordship. 
HIS LORDSHIP: I suppose you commenced the issue, 

,A Mr. Hackett? 
ft) 

MR. HACKETT: Yes, your Lordship. 
HIS LORDSHIP: So, it is for Mr. Cook to join issue? 
MR. HACKETT: Yes, your Lordship. 
HIS LORDSHIP: And, that has not been done yet? 
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MR. COOK: Not yet, your Lordship. I have told my friend 
Mr. Hackett I will do it, and I hope to do it during the course of 
the day. I am in the hands of your Lordship and of my friend 
Mr. Hackett as regards the decision of that issue. 

In the meantime, if Mr. Goudrault and Mr. Hackett have 
110 objection, I would like an adjournment of the case, and I think 
matters will be facilitated by an adjournment, and instead of 
losing time we will actually save time. By tomorrow I will be 

10 in a position to put the matter regularly before your Lordship, 
and Ave Avill knoAv exactly Avliere Ave are. 

I cannot say I Avisli to examine AA'itnesses outside of the 
Jurisdiction, but I may Avish to do so. That necessarily depends 
upon Avhat the issues are finally raised betAveen m}r friend Mr. 
Hackett and myself. 

HIS LORDSHIP: Have you been served A V I T L I Mr. Hacket's 
proceedings? 

20 MR. COOK: Yes, your Lordship. I have served my De-
claration on him, and he lias served his Plea. I have moA'ed for 
Particulars on Paragraph 6, Avhich I understand he has no objec-
tion to giving. Then I Avill ansAver Mr. Hackett's Plea, and the 
issues Avill be joined, and Ave Avill be ready to proceed. There is 
no question of delay betAveen Mr. Hackett and myself. 

HIS LORDSHIP: And, as I understand it, you Avish to 
have an adjournment until 2 o'clock this afternoon? 

MR. C O O K : I Avould like an adjournment until tomorroAv 
morning, if Your Lordship does not object. I AArould like to have 
the Avhole day to devote to getting my case ready for tomorroAA'. 
1 think matters Avill be facilitated by the delay I am asking for. 

I would like to emphasize the fact that I am tied to my 
friend Mr. Hackett by the agreement I made Avith him, so that I 
actually in his hands. 

HIS LORDSHIP: So, tomorroAV morning you AA'ill be in 
a position to close the main issue? 

40 
MR. COOK: Either to close it, or to make further evid-

ence. I think I will be in a position to close it. 
HIS LORDSHIP: What is your view, Mi-. Hackett? I 

suppose you have some evidence to make? 
MR. HACKETT: Yes, your Lordship. 
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HIS LORD SHIP: Ave you ready to proceed? 
MR. HACKETT: No, I cannot proceed until Mr. Cook 

closes his issue. 
MR. GOUDRAULT: We have 110 objection to the adjourn-

ment asked for. 
HIS LORDSHIP: Then, I will adjourn the hearing of 

the case to tomorrow morning, at 10.15. 
10 

AND THE HEARING THEN ADJOURNED. 

MONTREAL, OCTOBER 12th, 1932. 

MR. COOK, K. C.: Ma}' it please your Lordship: after a 
20 great deal of discussion I have come to the following arrange-

ment with Counsel as to our procedure in this matter: 
With reference to Mr. Goudrault's case, in which he is act-

ing for The People of the State of New York, my case is closed, 
but I do not declare it is closed with absolute formality because 
I have an understanding with Mr. Goudrault that certain of the 
Exhibits which have not been properly attested — although -they 
have been produced — and certain Statements of accountants, 
etc., which may be necessary for the convenience of the Court 

30 and Counsel, may be put in notwithstanding my declaration as 
to the closing of the case. 

That gets rid of the issue between Mr. Goudrault and my-
self — that is to say, between The People of the State of New 
York and The Heirs of Mr. John M. Phillips: excepting, of course, 
the Heirs of Francis Phillips, who have severed their defence. 

I11 regard to the position of the Heirs of Francis Phillips, 
I will ask my friend Mr. Hackett to make his own statement. My 
understanding in regard to Mr. Hackett's case is — and I do not 

® like to speak for Counsel when he is present — that the arrange-
ment arrived at this morning was that Mr. Hackett intended 
closing his case in answer to the case of The People of the State 
of New York, and when he had closed his case in answer to the 
People of the State of New York then I was to proceed with my 
issue as to who is the owner of this money, in the event of your 
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Lordship declaring that the People of the State of New York 
cannot succeed. 

HIS LORDSHIP: That is to sav, the case hearing No. 
C 110169? 

MR. COOK : Yes, your Lordship. 
I have one witness, who was examined by my friend Mr. 

Goudrault, Mr. Norris Constable. I wanted to ask him a question 
before my enquete was closed. 

HIS LORDSHIP: Would that be in cross-examination? 
MR. COOK: No, your Lordship; as my own witness. I 

also have one question to ask Mr. Cassidy. 
HIS LORDSHIP: Then, your case will be closed with the 

examinations of Mr. Constable, and Mr. Cassidy? 
MR. COOK: That is correct, your Lordship. 

3C 

40 
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-Vorris Constable for defendants (examination in chief). 

DEPOSITION OF NORRIS CONSTABLE, A WITNESS 
EXAMINED ON BEHALF OF THE DEFENDANTS 

THE HEIRS PHILLIPS. 

On this twelfth day of October, in the year of Our Lord 
one thousand nine hundred and thirty two, personally came and 

10 appeared NORRIS CONSTABLE of the City and District of 
Montreal, already sworn and examined 011 behalf of the Plain 
tiffs, who, being called as a witness 011 behalf of the Defendants 
The Heirs Phillips, deposes as follows:— 

EXAMINED BY MR. COOK, K. C., OF COUNSEL FOR 
THE HEIRS PHILLIPS: 

Q.—Do A'ou know Mr. Cassidy? A.—Yes. 
Q.—Have you seen him here today? A.—Yes, I saw him 

2Q here this morning. 
Q.—Is he the gentleman who went to the office of The 

Montreal Safe Deposit Company 011 December 19th, 1927? A.— 
He is. 

Q.—Was he in company with the gentleman whose photo 
graph you saw the other day? A.—Yes. 

Q.—You do not know who the other gentleman was? A.— 
No. 

Q.—And, Mr. Cassidy was -the man who came in later, 011 
January 23rd, 1928, with Mr. Francis Phillips? A.—Yes, sir. 

30 Q-—That is correct? A.—That is correct. 
Q.—And, you have 110 doubt about it? A.—No, sir, none 

whatever. 
Q.—And, vou saw Mi-. Cassidv in Court this morning? A.— 

Yes. 
BY THE COURT : 
Q.—And, he is the same man? A.—Yes, your Lordship. 
BY MR. COOK, CONTINUING: 

40 
Q.—And, the gentleman Avhose photograph is Plaintiff's 

Exhibit P-7 is the gentleman AVIIO Avas Avith him? A.—Yes, sir. 
BY THE COURT: 
Q.—Is that a photograph of Mr. Cassidy? A.—No, sir, it 

is a photograph of the gentleman Avho Avas Avith Mr. Cassidy. 
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Xorris Constable for defendants (cross-examination). 

MR. GOUDRAULT: On behalf of the Plaintiffs, I state 
we admit that Exhibit P-7 is a photograph of Mr. John M. Phil-
lips. 

CROSS EXAMINED BY MR. HACKETT, K. C., OF 
COUNSEL FOR THE CROWN TRUST COMPANY: 

B) Q.—You have testified earlier in this case? A.—Yes. 
Q.—I find at page 40 of your deposition the following: 

"Q.—Both Mr. Cassidy and the other gentleman who 
came in on December 19th, 1927, told you the box they re-
quired was for the purpose of putting books in? A.—Yes. 

Q.—You swear that? A.—Yes. 
Q.—And, you think one of the gentleman was the 

man represented by the photograph? A.—Yes. 
Q.—But, you are not quite sure of it? A.—I am not 

0 positive". 
Which is correct: the testimony you have given today, or 

the testimony you gave at page 40? A.—The first testimony I 
gave. 

Q.—That is, when you said that you were not positive the 
photograph Exhibit P-7 was the photograph of the man who came 
iu with Cassidy, that statement was correct? A.—It is correct. 

Q.—And, you are unable to identify Exhibit P-7 as the 
man who came in with Cassidy? A.—As the man. 

Q.—You are unable to do that? A.—I am unable to do 
3Q that. 

Q.—Will 3*011 please turn to the book which 3*011 have be-
fore 3*ou, and look at the entries made for June 2nd, 1928. Do 
3*ou find that Francis Phillips visited the Montreal Safety Deposit 
Vaults 011 that da}*? A.—Yes, sir. 

Q.—That was a Saturdav morning? A.—Saturdav, June 
2nd, 1928. 

Q.—Mr. Phillips entered your place of business at ten 
o'clock precisely? A.—Yes. 

Q.—And, he left at 10.45? A,—Yes. 
40 Q-—He tvas in the building three quarters of an hour? 

A.—Yes. 
Q.—The man AA'IIO Avas in the building after him came in 

at 10.07 and left-at 10.16? A.—Yes. 
Q.—The one after that came in at 10.07 and left at 10.16? 

y Yes. 
Q.—The next came in at 10.19, and left at 10.23? A.—Yes. 
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Xorris Constable for defendants (cross-examination). 

Q.—Anil, 'the next came in at 10.28, and left at 10.31? A.— 
Yes. 

Q.—The man who came in immediately before him came 
in at 9.59 and left at 10.17? A.—Yes. 

Q.—Anil the one before that came in at 9.5G, and left at 
9.57? A.—Yes. 

Q.—Anil, the one before that came in at 9.52, and left at 
1 0 9.53? A.—That is correct. 

Q.—On Saturday, May 20th, Mr. Thomas F. Grimes and 
Mr. Francis Phillips were in the office of vour Company from 
10.46 to 11.15? A.—Yes. 

Q.—That was the day on which the first box leased by 
Francis Phillips was broken open? A.—Yes. 

Q.—Phillips had lost the keys, and you had to call in the 
assistance of a locksmith, or whoever comes in, to force the box? 
A.—To force the box, yes. 

o n Q.—Were Mr. Phillips and Mr. Grimes in again later on 
Z J hi the ilav? A.—Yes. 

Q.—What time? A.—11.44. They left at 11.48. 
BY THE COURT: 
Q.—What did they return for the second time? A.—To 

go to the box. 
Q.—To the box that was broken open? A.—No: to the new 

one. 
Q.—After having opened the old one thev needed another? 

30 A.—Yes. 
Q.—And, it was to open the other one they came back? 

A.—Yes. 
BY MR. HACKETT, CONTINUING: 
Q.—Have you with you the record of January 23nl, 1928? 

A.—Yes, I have. 
Q.—According to this record, on January 23rd, 1928, 

(which, according to Exhibit P-l, was the day that Francis Phil-
ip lips leased the box) Dr. T. M. Cassidy and Francis Phillips 

visited the Montreal Safe Deposit Company, and were there from 
11.25 to 11.36? A.—Yes. 

Q.—They were in the building 11 minutes? A.—11 minutes. 
Q.—On December 19th, Colonel C. F. Smith and two friends 

appear to have been in the office of the Montreal Safe Deposit 
Company from 10.53 to 11.03? A.—Yes. 
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Thomas M. Cassidy for defendants (examination in chief). 

MR. HACKETT: I have no further questions to ash the 
witness. 

MR. GOUDRAULT: I have 110 cross-examination. 
MR. COOK: I have no re-examination. 
AND FURTHER DEPONENT SAITH NOT. 

J. H. KENEHAN, 
Official Court Reporter. 

DEPOSITION OF THOMAS M. CASSIDY, A WITNESS 
EXAMINED ON BEHALF OF DEFENDANTS 

THE HEIRS PHILLIPS. 

20 On this twelfth day of October, in the year of Our Lord 
one thousand nine hundred and thirtv two personally came and 
appeared THOMAS M. CASSIDY residing at Garden City Hotel, 
Garden City, Long Island, in the State of New Jersey, horse 
owner, aged 52 years, a witness produced and examined on behalf 
of the Defendants The Heirs Phillips, who, being duly sworn, 
deposes as follows:— 

EXAMINED BY MR. COOK, Iv. C., OF COUNSEL FOE 
THE HEIRS PHILLIPS: 

39 Q.—Will you look at the photograph I show you, which has 
been filed by the Plaintiffs as Exhibit P-7, and will you state 
whose photograph it is? A.—John M. Philllips, senior. 

MR. COOK: I have 110 other question. 
MR. GOUDRAULT: I have 110 cross-examination. 
MR. HACKETT: I have 110 cross-examination. 
HIS LORDSHIP: Does this close your case, Mr. Cook? 

^ MR. COOK: My enquete is finally, definitely, and ir-
revocably closed, subject to the filing of the documents my learned 
friend has agreed I should file. 

AND FURTHER DEPONENT SAITH NOT. 
J. H. KENEHAN, 

Official Court Reporter. 



Fred R. Curran for defendants (examination in chief). 

D. - EV IDENCE ON B E H A L F OF T H E 
D E F E N D A N T T H E CROWN T R U S T CO. 

A T ENQUETE. 

DEPOSITION OF FRED R. CURRAN, A WITNESS 
EXAMINED OX BEHALF OF THE DEFENDANT 

THE CROWN TRUST COMPANY. 

On this twelfth day of October, in the year of Our Lord 
one thousand nine hundred and thirty two personally came and 
appeared FRED R. CURRAN residing at No. 3533 87th Street, 
Jackson Heights, New York City, newspaper reporter, aged 31) 
years, a witness produced and examined on behalf of the Defen-
dants The Crown Trust Company, who, heing duly sworn, deposes 
as follows:— 

EXAMINED BY MR. HACKETT, K. C., OF COUNSEL 
FOR THE CROWN TRUST COMPANY : 

Q.—You were called as a witness in this case by the Plain-
tiffs? A.—Yes, sir. 

HIS LORDSHIP: In New York, before the Commissioner? 
MR. HACKETT: Yes, your Lordship. 
BY ME. HACKETT, CONTINUING : 
Q.—What is your occupation? A.—I am a newspaper re-

porter. 
Q.—You told us in New York that you had been secretary 

to Mr. Phillips? A.—I was, yes. 
Q.—When did you enter his employ? A.—In May, 1925. 
Q.—We are speaking, of course, of Mr. John M. Phillips? 

A.—Yes, sir, John M. Phillips. 
Q.—Had you known him before that date? A.—Yes, I 

knew Mr. Phillips before then. 
Q.—How long did you remain in his employ? A.—I was 

in his employ for three years — up to the time he died. 
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' Fred R. Curran for defendants (examination in chief). 

Q.—He died 011 July 3rd, 1928? A.—That is my recollec-
tion, yes. 

Q.—What kind of a man was Mr. Phillips, as to his general 
attitude towards other people? A.—Mr. Phillips was a rough 
and ready fellow: very kindly and generous. He was an affec-
tionate father, as I observed him; and he had a great affection 
for his son Francis. He was also somewhat of a genius as a 

L) builder and in construction work. 
• BY THE COURT: 

Q.—IIow old was he when he died? A.—I think he was 
about 56 years old. 

BY MR. HACKETT, CONTINUING: 
Q.—Just what do you mean by saying he was somewhat of 

a genius as a builder? A.—I mean he had great success as a 
20 builder in Queens County, and through New York City. He had 

carried 011 important construction work, and erected important 
buildings, and he was engaged in a pipe business that was very 
extensive. 

Q.—You made reference to a son, Francis Phillips? A.— 
There was a son, Francis Phillips, yes. 

Q.—Had John M. Phillips other childi 'en? A.—He had a 
daughter, Helen, who was a year younger than Francis. 

Q.—How old was Francis Phillips when you entered the 
employ of John M. Phillips in 1925? A.—I judge he was about 

3G seventeen or eighteen. About seventeen, I think. 
MR. BERTRAND: That is not quite correct. 
MR, HACKETT: No, as a matter of fact, the boy was 

born in 1910, according to the certificate. 
BY MR. HACKETT, CONTINUING: 
Q.—What was the relationship between the father and the 

son? A .—Very affectionate. 
40 Q.—What Avas the son's state of health? A .—His health 

was neA'er Arery good, as long as I kneAv him. 

MR. GOUDRAULT: Plaintiffs object to this line of evid-
ence, because my friend Mr. Hackett is trying to prove indirectly 
allegation No. 4 of his Plea, Avhich is a donation. 
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' Fred R. Curran for defendants (examination in chief). 

We object to tbis line of evidence 011 tbe ground that Para-
graph 4 of Defendant's Plea severing in their defence is a con-
testation of the Allegation contained in our affidavit of claim 
for attachment before Judgment, whereby Ave declare the money 
is the property of the Estate of John M. Phillips. Article 945 of 
the Code of Civil Procedure, captioned "Attachment After Judg-
ment in Hands of Third Partv" savs that Article 922 applies. 

10 ' 
Article 922 is: 

"If the contestation is founded upon the falsity of 
the allegations and upon the Defendants being exempt 
from arrest, issue must be joined upon the Petition of the 
Defendant independently of the contestation upon the 
Principal Demand. The contestation is subject to the same 
rules and delays as summary matters." 

The Defendants in their Plea simply denied this Allegation 
of our AffidaA-it for seizure, and it is our contention it should 
have been a contestation, AA'hich Avould have come under Article 
922. 

MR. HACKETT: My friend's argument might avail him 
if AA*e AA'ere discussing the A'alidity of the seizure. It is true that 
AA'here custody pending suit is an issue that certain proceedings 
have to be folloAved in order to possess or repossess one of the 
parties of the property. My friend, hoAvever, Avas Avaived all that 
long before I came into the suit, as the result of an agreement 

39 betAveen Mr. Cook representing all the Estate Phillips and Mr. 
Goudrault and his associates representing The People of the 
State of NeAA' York. 

This money Avas taken from the strong box of the Montreal 
Safe Deposit Company, and is 011 deposit in the Royal Trust Com-
pany. The question of procedure, the question of possession, and 
all the mechanics incidental to procedure Avere Aviped out bv one 
stroke of the pen before I came into the case, and Ave are U O A V 

proceeding 0 1 1 the question as to AVIIO is the OAAiier. 
40 

IIIS LORDSHIP: On the merits. 
MR. HACKETT: Absolutely, your Lordship. 
MR. BERTRAND: The money AA-as deposited Avith the 

Royal Trust Company so that it might be invested and draAv in-
terest. We did not consent to any informality my friends might 
commit, and there AA'as never any Petition to quash the seizure. 
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HIS LORDSHIP: What is Paragraph 4 of the Plea? 
MR. GOUDRAULT: It simply denies Paragraph 42 of 

our Declaration, in which we declare that the money is the 
property of the Defendants The Heirs of John M. Phillips. They 
say : 

"Defendants admit that Francis Phillips rented in 
10 his own name a safety box in the Montreal Safe Deposit 

Company, in Montreal, and declared that any property 
placed therein by the said Francis Phillips was his own." 
It is nothing more or less than a contestation of our affi-

davit. 
HIS LORDSHIP: Your Saisi Arret was not set aside? 
MR. GOUDRAULT: Xo, your Lordship. 

20 MR. GUERIX: This Action is an Action in Damages. We 
are before your Lordship with an Action in Damages, and we 
have a provisional measure by which we seized the money. We 
say the Heirs of John M. Phillips owe the State of New York a 
certain sum of money, and they reply: "We do not owe you any-
thing". Our provisional measure is the Saisi Arret before Judg-
ment. We say: "You owe us a certain sum of money" and in our 
affidavit we say that the Defendants are proprietor of the monev. 

HIS LORDSHIP: Representing The Heirs Phillips? 
3 0 MR. G U E R I X : I f we had not said they were the pro-

prietors, Ave could not have exercised our provisional right. 

If the Defendants Avanted to attack our Saisi Arret, the 
Code of Procedure specifies 'the method — by an ordinary con-
testation — a contestation absolutely different from the Plead-
ings here. 

HIS LORDSHIP: If your Saisi Arret A\ras not set aside, 
it is in the Record and you can avail yourself of it. 

4 0 MR. GUERIX: But, tiie.v are endeavoring to prove that 
the money did not belong to the Heirs, but belonged to Mrs Phil-
lips. That is an allegation against our proA'isional recourse. 
Article 922 provides the method of contestation, and it is an 
entirely different method. 

We say: "You owe us $3,000,000, and Ave ask Judgment for 
that amount". The provisional measure says: "You, the Heirs, 
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are equal proprietors of that money". We ask that that money 
be seized. The Heirs have two methods of contesting: first, au 
fond — if you say the money is illegally seized because you are 
not the proprietors, say so by another contestation. But, the 
last contestation must pass before the other. 

HIS LORDSHIP: There is a contestation as to the form, 
10 and a contestation on the merits. It was not contested as to 

the form? 
MR. GUERIN: No, 3*0111- Lordship. They say our Saisi 

Arret is badh* founded because the moimy belongs to Francis 
Phillips and not to the Heirs. Article 922 provides an entireh* 
different procedure. 

MR. HACKETT: I was not in the Record at the time, but 
I have noticed 1113* friend Mr. Goudrault has taken pains to 
produce before 3*0111' Lordship the Petition made to the Court to 
open this box, and we have the proces verbal of the Notar3% and 
evidence of the deposit of the money in the hands of another Tiers 
Saisi, the Roy'al Trust Compaq*. It is my submission that my 
friends Mr. Goudrault and Mr. Cook, in whose name this money 
now stands with the Ro3'al Trust Compam* (with my own) have 
done awa3* with any seizure that nun* have been taken, or any 
contestation 011 a seizure. 

If my friend will read carefuUy the sections of the Code 
he is quoting he will find (Article 919) "Upon a Petition pres-

39 ented to the Judge, 11013* have a capias quashed in the following 
cases . . . " 

We did not ask to have the seizure quashed, because we 
agreed that the mone3* should remain in escrow in the hands of 
the Royal Trust Company. We are not today contending for the 
provisional possession of this property. We are on the merits. 
We are discussing, first, whether or not Phillips owes money to 
the People of the State of New York, and, secondly, who owns 
the mone3* that is in Montreal. There is 110 question before the 

40 Court as to provisional possession, because that has been deter-
mined b3* agreement. 

HIS LORDSHIP: According to Article 919 it seems the 
burden of proof is put 011 the shoulders of the Plaintiff, to estab-
lish the truth of its own allegation; so, the Plaintiff has no 
interest to complain about it. 
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MR. HACKETT: None whatever. The Plaintiff would 
have a complaint if we were trying to take the money out of the 
jurisdiction, or if it was being dissipated, or, perhaps, for some 
other reasons. It has been agreed, however, that the money 
should be put into the hands of a trustworthy third party, and 
there it remains pending the decision of this tribunal. 

10 HIS LORDSHIP: As I understand it, by your Plea you 
are contesting the validity of the seizure, inasmuch as you say, 
in effect: "Even if you prove that you are entitled to damages, 
you are not entitled to this money because the money does not 
belong to the Estate, but belongs to Francis Phillips." That is 
your contention? 

MR. HACKETT: That is correct. 
HIS LORDSHIP: So, you go upon the merits of the pre-

tension of the Plaintiffs? 
zu 

MR. HACKETT: I have not asked to be relieved pro-
visionall}' from the seizure. We have suffered by being out of 
physical possession of our property for three or four years, but 
we have borne it. 

HIS LORDSHIP: On a Saisi Arret before Judgment the 
Defendant is not obliged to contest the sufficiency of the Saisi 
Arret. In the circumstances I will admit the proof under reserve 
of the objection; without prejudice, of course, to the contestation 

30 between Mr. Hackett anil Mr. Cook as to the ownership of the 
money. 

BY MR. HACKETT, CONTINUING: 
Q.—Did you know of any protracted illness of the boy? 
MR. GOUDRAULT: I object to this line of evidence as 

irrelevant. 
HIS LORDSHIP: Is there any allegation covering it? 

4 0 MR. GOUDRAULT: No, your Lordship; it is not pleaded. 
HIS LORDSHIP: Why is it irrelevant? 
MR. GOUDRAULT: Because it is not pleaded. 
MR. HACKETT: I have asked the question if the boy was 

ill, and I want to fix the period of the gift by the illness. 
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HIS LORDSHIP: Is tliere anv such allegation in vour 
Plea? 

MR. HACKETT: There is an allegation that the father 
was fond of the boy. 

HIS LORDSHIP: A father may be fond of his child, but 
J Q that would not SIIOAV that the child Avas ill. 

The allegation must be very clear to enable you to make 
evidence of facts such as this. 

MR. GOUDRAULT: I also object, on the ground that my 
friend Mr. Hackett is trying indirectly to prove a donation, if 
there Avas one. 

MR. HACKETT: What do you mean by indirectly? 
HIS LORDSHIP: Was that ground entered upon in the 

^ evidence taken under Commission at NeAV York? 
MR. GOUDRAULT: Not at all, your Lordship. There is 

110'such allegation here'. 
HIS LORDSHIP: Is there any allegation in your Plea, 

Air. Hackett, that it A v a s a gift to the son? 
MR. HACKETT: Yes, your Lordship. 
MR. GOUDRAULT: Where is it? There is 110 such al-

3G legation. 
HIS LORDSHIP: Donation or gift is not susceptible of 

proof by verbal testimony. 
MR. HACKETT: It is, your Lordship. 
HIS LORDSHIP: If it is a don rnanuel, it might be. If 

it AATas a gift made in N E A V York, there must be a L A A V in the State 
of NeAV York governing it, and you must go by that laAV. Of 
course, if you do not, then you have to take the laAV of this Pro^ 
ince as the law, and there are rules in our Civil Code in regard 
to donations: they must be made by authentic Deeds, Avith the 
exception of the don manuel. 

The fact of proving the child was ill AA'ould not, of itself, 
proA-e a donation A A U I S made. According to our laAV a donation 
must be proved by a Deed. 
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. MR. GOUDRAULT: A donation is not even alleged. They 
simply say the money found in the safety deposit box is the 
property of Francis Phillips. 

MR. HACKETT: And that is what I am proceeding iu 
prove. If my friend was not satisfied with the allegation, he 
should have asked for particulars. 

1 0 HIS LORDSHIP: But, having said that Francis Phillips 
was the owner of the money, you must establish how he was the 
owner. You may say that it was in virtue of a gift made to him 
by his father; but, how was the gift made? Was it by a docu-
ment in accordance with our law, or was it in virtue of a don 
nianuel? Verbal evidence can be made of a don manuel but tbe 
gift must be alleged before vou can prove it. 

MR. HACKETT: I have alleged that the money in the 
box belonged to Francis Phillips, and that the box was rented by 
Francis Phillips. 

HIS LORDSHIP: Have you also alleged that the money 
was put into the box by Francis Phillips? 

MR. HACKETT: No, I have not. 
HIS LORDSHIP: Of course, that would create a presump-

tion that it was his own property. If Francis Phillips rented the 
box, and had a key, and if he put the money into it himself, it 

3Q would create a presumption that it was his own money. 
MR. HACKETT: I think I am entitled to prove that on 

my allegation. If my friend wanted further information he -ould 
have examined somebody for Discovery, or he could have asked 
for particulars, or he could have obtained the information in one 
of twenty different ways. 

HIS LORDSHIP: .Let us assume you say this money is 
your client's money. Now, you have to -try to prove it, and if 
there is an objection I will decide it. 

40 
BY MR HACKETT, CONTINUING: 
Q.—Did you know of any protracted illness of the boy"? 
HIS LORDSHIP: If you have not alleged that, you can-

not prove it, and 'the objection will be maintained. 
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BY MB. HACKETT, CONTINUING : 

Q.—Do you know if Francis Phillips was the owner of 
certain bonds? 

ME. GOUDRAULT: I object. We have alleged no seizure 
or attachment of bonds. It is a question of money seized in the 

1Q Montreal Safety Deposit box: 312 bills of $1000 each. 

HIS LORDSHIP: Ready cash? 
MR. GOUDRAULT: Ready cash, your Lordship. 
HIS LORDSHIP: I do not know if there is an allegation 

pending to SIIOAV that the security Avas converted into money. 
MR. GOUDRAULT: None Avliatever, your Lordship. 

HIS LORDSHIP: I draw vour attention, Mr. Hackett, to 
20 Article 776 of Our Civil Code. 

MR. HACKETT: I am familiar AA'ith the Article, your 
Lordship, and I think Avitli a little patience Ave will probably 
arrive at our goal. 

HIS LORDSHIP: But first Ave must see what kind of 
donation you ha\re alleged. 

MR. HACKETT: I did not allege a donation. I have 
alleged it -was the property of Francis Phillips. 

HIS LORDSHIP: You have alleged he AA-as the owner? 
MR. HACKETT : Yes, vour Lordship. 
HIS LORDSHIP: Of course, you must shoAV he Avas the 

owner. 
MR. HACKETT: And, that is exactly Avhat I am trying 

to do. I have to begin someAA'here. 

4 0 MR. GOUDRAULT: The owner of the bonds: not of the 
money. 

BY MR. HACKETT, CONTINUING: 
Q.—Do you knoAV if Francis Phillips Avas the OAATier ot 

certain bonds? 
HIS LORDSHIP: That is vague. What bonds? 
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. MR. HACKETT: That will be my next question, if your 
Lordship will allow me. 

MR, GOUDRAULT: I have made my objection. 
HIS LORDSHIP: Is it alleged that he was the owner of 

some bonds? 
10 MR. HACKETT: I have alleged that the money in the 

Box in Montreal was the property of Francis Phillips. Tbe 
money was put there by somebody, and it came from a certain 
source. 

HIS LORDSHIP: I would allow you to prove the money 
was put in the safety deposit box by Francis Phillips, or that he 
charged somebody to put the money there. 

ME. BERTRAND: It is already in the record that the 
2Q money was put there by Mr. Cassidy. 

MR. HACKETT: There are many things in the Record 
that may not be taken as final by the Court. 

HIS LORDSHIP: I understand the difficulty of your 
position, Mr. Hackett. You may prove this was the money of 
Francis Phillips through a witten agreement between himself and 
his father, and you may prove that after the donation took place 
he brought the money here and put it in the safety deposit box, or 
charged somebody with putting it there. At the same time, there 

39 must be a "Commencement" — some lien — to prove }rour allega-
tion. For the time being, the question is too vague. Perhaps 
you might modify it. 

BY MR. HACKETT, CONTINUING: 
Q.—Do you know anything of the ownership of the $350,000 

of American Bills which were brought to Montreal in Januarv, 
1928? 

MR. GOUDRAULT: I object to the question, because ac-
cording to Article 776 of the Code verbal evidence of a donation 
cannot be made except under two conditions: That there was 
such a transition of money, and that the transition was money 
was made. The second condition for the donation to be legal 
would be that it was accepted by the donor and the donee. The 
third condition would be that the party testifying must have been 
present when the actual transition was made. 
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HIS LORDSHIP: I tliink the objection is premature. I 
think the question put by Mr. Hackett is only a preliminary ques-
tion. If he goes further, Ave Avill see what i.s to be done. 

MR. GOUDRAULT: Then I will modify my objection, in 
this sense. I Avish my objection to remain in the Record, Avith 
the qualification that I object to this line of evidence tending to 

10 show by A'erbal evidence a don manual Avithout delivery. 
HIS LORDSHIP: The decision of the Court on the objec-

tion is suspended, as the Court considers the question simply a 
preliminary one. 

MR. C O O K : I suppose it is unnecessary for me to say any-
thing until AATe advance a little further, but I Avish to make my 
position clear Avhen the time comes. 

MR. HACKETT: I have alleged that this money was the 
20 property of Francis Phillips, and I submit Avith the utmost defer-

ence that on that allegation it is open to me to prove hoAV it be-
came his property. 

HIS LORDSHIP: Let us suppose that instead of money 
it AAras a horse that Avas seized, and you say "That horse belongs 
to me." There is a Avay in AA'hich you must prove the property. 
You might bring a A\rriting shoAving that you bought the horse 
from somebody, and you might identify the horse in question as 
being the same horse. In this case you say: "That money is 

3 0 mine," and you must SIIOAV it is yours, but must do it by legal 
evidence. 

I will alloAV the Avitness to ansAArer the question because 1 
consider it to be a preliminary question. 

MR. HACKETT: If my friend Avas not satisfied Avith my 
allegation, he should have asked for Particulars. 

MR. GOUDRAULT: Not at all. 

4 0 BY MR. HACKETT, CONTINUING: 
Q.—Do you knoAv anything of 'the OAvnership of $350,000 

of American bills Avhich Avere brought to Montreal in January. 
3928? A.—-I do. 

Q.—Whose property Avas it? 
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MR. GOUDRAULT: All my grounds of objection to the 
previous question are the same as to this, and before the answer 
of the witness is entered in the Record I would ask for a ruling. 

MR. HACKETT: My friend Mr. Cook is 011 the sideline, 
and he is very anxious to say something. 1 am sure 1 would be 
A-erv glad to hear from him. At the same time, I would point 

10 out to Your Lordship that there is 110 issue in this case between 
Mr. Cook and myself. Mr. Cook is a defendant, and the only 
person he knows in this action is the Plaintiff. 

MR. COOK: Mr. Hackett is right in certain things he says. 
The issue is betAveen the Plaintiff and myself as representing 
the Heirs Phillips. The Plaintiff has alleged that at the time 
of the death of Mr. John M. Phillips he was the oAvner of the. 
moneA7, and I ham admitted that he Avas. Mr. Hackett comes 
foi'Avard in this case and says — not to me, but to Mr. Goudrault 

20 — "Mr. John M. Phillips Avas not the owner of the money. The 
money Aims oivned by Francis Phillips." I do not admit that, but 
there is no issue betAveen Mr. Hackett and myself, and I am 
powerless to object except by way of drawing your Lordship's 
attention to the fact that evidence of this nature cannot possibly 
be ei'idence of any value directly or indirectly against the estate 
Phillips, and such evidence cannot possibly influence your Lord-
ship's judgment as to the issues betiveen the People of the State 
of Neiv York, represented by Mr. Goudrault, and the Estate Phil-
lips, as represented by myself. 

30 
I have nothing to say beyond ndiat I have just stated, ex-

cepting that I am not in this issue, and this evidence will cer-
tainly react against me in the other case I have ivith Mr. Hackett 
as to the actual ownership of this money. In the other case I can 
talk as long as I like as to ivlio is the owner of the money, because 
I am properly in the Record, but in this case there is no issue 
between Mr. Hackett and myself, and I am poiverless. 

MR, GUERIN: There is also the objection based 011 Article 
583. The plaintiff cannot ask the Avitness wdio is the owner. 

MR. COOK: I have tried to make my position quite clear. 
HIS LORDSHIP: And I think it is clear. 
MR, COOK: My position without any pleadings interests 

me very much. There is 110 issue betiveen Mr. Hackett and myself. 
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HIS LORDSHIP: You have only to say for the time being 
that you protest against the evidence, but that you are ready to 
let it go in but it must not be interpreted against you. 

MR. COOK: I object to it entirely as being absolutely 
illegal and improper as far as I am concerned. 

1Q MR. HACKETT: My question was "Who owns the prop 
erty?" And my friend Mr. Goudrault objected to the question. 

MR. GOUDRAULT: Your Lordship reserved your deci-
sion on my first objection, until the next question was put. When 
the following question was put I said my objection to the previous 
question also applied to the question then put. Then my friend 
Mr. Guerin added another ground of objection, that ownership 
has to be proven according to the dispositions of Article 583 of 
our Code. 

20 Another reason of objection is that the answer of the wit-
ness, if taken, would be just a matter of opinion, and not a matter 
of fact. 

MR. COOK: The question of ownership is a legal ques-
tion, and it is not for the witness to say who is the owner. 

MR. HACKETT: I reiterate that I have set forth that 
this property was the property of Francis Phillips. There are 
several ways of acquiring property. It may be acquired by gift, 
or succession, or in other ways. When I said that property was 
mine, my friends were either content with what I said, or they 
should have taken objection to the form of the Allegation. It 
behooved them to ask for Particulars, and if they failed or ne-
glected to do so, they left me in the position to make the proof. 
That is the reason Ave have Avritten allegations. 

The only thing I Avant to prove is that the property is mine, 
and I have a right to do that. If my friends Avere curious enough 
to Avish to knoAV hoiv it became my property, they should have 
asked for the information. They did not do this, and it is now 
too late. 

In the second place that property is in mv possession and 
my friend Mr. Goudrault has put into this Record a contract 
shoAving that the money AAras in a box rented by me, and he was 
admitted in his Pleadings that this box Avas rented by me, and 
that the money AA*as taken therefrom. "Possession vaut titre". 
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I submit there is a presumption of ownership, which, in the ab-
sence of anything else, is sufficient to permit me to establish 
how this property became mine. 

MR. GTJERIX: We do not object to Mr. Hackett proving 
his allegation, but he must prove it in a legal way. Mr. HackeU 
says "Francis Phillips is the owner of the money." If it is a 

10 donation, let him prove it in a legal way. If it is by prescription 
let him prove it in a legal way. Our submission is that he has 
no right to ask the witness who is the proprietor of this money. 
That is a matter for the decision of the Court, and is exactly what 
we are here for. In the second place the way to prove a donation 
is provided for in Article 583. 

If it is a donation, don manuel, let my friend prove it, but 
before he can do so, he must allege it. 

9 n MR. HACKETT: It is open to me to prove ownership by 
any avenue. 

HIS LORDSHIP: But, you must not forget you must 
make legal evidence of the facts you intend to prove, and you 
must not forget Article 1233, which says that you cannot make 
verbal evidence of any amount more than $50, except in commer-
cial matters. This is a matter of over $300,000, and to make legal 
evidence establishing it is your property you must follow the 
provisions of Article 583. 

30 If the Avitness has a deed of donation before a Notary 
Public, and says he can prove the ownership because he has the 
title before him, Ave Avill hear tbe evidence. 

Article 770 says -that sometimes a donation may be proA*ed 
by verbal testimony, but the first thing to do is to allege the 
donation or the don mamiel. If you Avant to prove you are the 
oAArner of the money in A'irtue of a deed of gift or a deed of dona-
tion, you must allege it. If you Avant to prove it has been given 
to you from hand to hand, Article 776 alloAvs you to make that 

40 evidence under certain circumstances, but you must allege it. 
You cannot prove it Avitliout proving the Avay you acquired it. 

According to Article 583 there are different Avays of ac-
quiring it, but the condition sine qua non is to allege the fact that 
you AA'ant to proA'e. If you do not allege it, you cannot proA'e it. 
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MR. HACKETT: Your Lordship gave an example a 
moment ago. You said if Mr. Curran held a deed of donation in 
his hand.. . 

HIS LORDSHIP: But you have to allege it. 
MR. HACKETT: There is 110 point of reiteration. I have 

JQ alleged this money was the property of Francis Phillips. My 
friends all knew that he could asquire that property in one of 
several legal ways. If they wanted to know how he acquired it. 
they should have asked me, or have asked that m}r allegation be 
struck out of the Record. If the allegation was struck from the 
Record it would be of no value at all. My friends knew it could 
only become his property by inheritance, or gift, or purchase or 
prehension or occupation, or by acquisition. Thejr simply said 
"We do not care how you got it." 

HIS LORDSHIP: I suppose you reproach your adversary 
for not having asked for Particulars? 

MR. HACKETT: Of course I do. 
HIS LORDSHIP: Would it not have been safer for you 

to have alleged all those facts? If there was anyone who know 
how the property came to Francis Phillips, it would be his lawyer. 

MR. HACKETT: I come back to this: there is only one 
thing I want to prove, and that is that Francis Phillips was the 

30 owner. 
HIS LORDSHIP: I am sure if you had a feed of donation 

of gift you would have alleged it. 
MR. HACKETT: I do not know whether I would or not. 

I have said it was the property of Francis Phillips, and that is 
. all I want to prove. Knowing we could have acquired it in half 

a dozen different ways, if my friend were curious as to how we 
did acquire it, they could have asked for the information. 

4Q HIS LORDSHIP: But, that does not mean you were not 
bound to allege it if you want to prove it. 

MR. HACKETT: Your Lordship says that if I had a deed 
of donation in my hand today, executed in the presence of two 
notaries, I could not prove it? 

HIS LORDSHIP: You would not need this witness. 
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MR. HACKETT: To carry the argument to its logical con-
clusion: if I had said Francis Phillips was the owner of this 
property, and I came into court with a notarial deed — and I 
hope your Lordship will not think I am offensive —I would not 
be alloAved to produce it, because I had not said I had a notarial 
deed. That would mean, if your Lordship maintains this objec-
tion, you Avill read out of the Record the entire fourth paragraph, 

10 simply because my friends Avere not as curious as they might have 
been or should have been. 

H I S L O R D S H I P : I do not say you Avere wrong Avhen you 
alleged you were the oAvner, but it is one thing to have the right 
to allege it, and it is quite another thing to prove it. In order 
to prove it you must folloAv the rules of evidence, and if you do 
not folloAv the rules of evidence, your adversary will object to 
the eA'idence, and it is the duty of the Court to maintain or reject 
the objection. 

20 
In the circumstances I cannot permit any A'erbal evidence 

of the oAA'iiership of the money unless it be proved in the regular 
Avay as exactly by the Code. Verbal testimony will not do. 

Of course the fact of having alleged that you Avere the 
owner of the money entitles you to establish the fact before the 
Court by legal evidence, in the Avay of filing a deed of donation — 
although you did not allege it: or that it Avas a don manuel. If 
it AAras a don manuel, you should have alleged a don manuel, and 

Qfl Article 776 alloAvs you to make tha t proof under certain circum-Ov/ , 1 
stances. 

In the circumstances, I must decide finally I cannot per-
mit any A'erbal evidence of donation unless it be made in the 
proper Avav exacted bv the rules of evidence. As this is a matter 
of over $50.00, it falls under Article 1233 of our Civil Code, and 
also under -the terms of Article 583 of the Civil Code. 

MR. HACKETT: If your Lordship Avill permit me, I Avill 
take respectful exception to your ruling. 

4 0 BY MR. HACKETT, CONTINUING: 
Q.—You have lived in the Borough of Queens for some 

years? A.—I Avas born there. ' 
Q.—Will you take communication of an Index map for the 

Jamaica Hollis & Queens Village Truck SeAver Contracts, and 
state if you are familiar AA'ith the area shoAA'n on this plan? 
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MR. GOUDRAULT: I object to t h e quest ion on the 
g r o u n d that the w i t n e s s is n o t a competent Avitness. I a l so object 
to the product ion of the document as not be ing a l ega l d o c u m e n t 
of a n y sort , a n d t h e w i t n e s s is n o t in a pos i t ion to i d e n t i f y this 
copy. " 

MR. HACKETT: I a m s i m p l y a s k i n g h i m to ident i fy the 
10 l a y o u t of the seAvers. 

HIS LORDSHIP: On its face is it an official map? 
MR. GOUDRAULT: It does not appear to be an official 

map at all. There is no certificate on it. 
M R . H A C K E T T : I submit I a m entit led to produce it by 

t h e Avitness, a n d if he does not knoAv a n y t h i n g about it , his evid-
ence Avill not be o f a n y A-alue. 

9 Q MR. GOUDRAULT: It is a very i n f o r m a l m a p , unsigned. 
W e do not knoAv by Avliom it Avas prepared , a n d in the second 
place the AAritness is a j o u r n a l i s t , a n d he is in 110 posi t ion t o give 
scienti f ic or t o p o g r a p h i c a l evidence. 

HIS LORDSHIP: Inasmuch as the document shoAvn to 
the AA'itness has 110 legal value 011 its face, the objection is main-
tained. 

MR. HACKETT: Counsel for the defendant Francis Phil-
lips, takes respectful exception to the ruling of the Court, inas-

30 much as no attempt AAras made to prove anything official, the idea 
being simply to establish the layout of the streets on Avhich seA\r-
ers had been constructed. 

MR. COOK: We associate oursehres Avith Mr. Hackett in 
the offered testimony, and the exception. 

BY MR. HACKETT, CONTINUING: 
Q.—Do you luioAV Avhetlier the Borough of Queens, or that 

portion of it in Avhich Brinkerhoff Avenue, Farmers Boulevard 
and 150th Avenue are situated are 0 1 1 high or 0 1 1 IOAV land? 

MR. GOUDRAULT: I object to this, as not the best evid-
ence. 

H I S L O R D S H I P : I wi l l alloAv the evidence. I h a v e no 
objection to the AA'itness a s s i s t i n g himsel f b y the p l a n , b u t the 
p l a n cannot b e f i led. 
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' Fred R. Curran for defendants (examination in chief). 

MR. GOUDRAULT: But, the witness is not a competent 
witness, and this is not the best evidence. 

HIS LORDSHIP: You may establish his competency in 
cross-examination. 

# 

WITNESS: It is all low land. 
10 BY MR. HACKETT, CONTINUING: 

Q.—Will you look at exhibit D-5, and point out where the 
Borough of Queens is situated? A.—This is a map of Queens. 

Q.—What is the section marked " A " ? A.—That is what 
we call the Rockawavs; a peninsula. 

Q.—Is that on high, or on low ground? A.—It is IOAV 

ground. It is right on the ocean. 
MR. GOUDRAULT: I take it all the answers of the wit-

2Q ness are accepted subject to our objection that the witness is not 
a competent witness? 

HIS LORDSHIP: The objection is noted, and the evidence 
allowed, with the exception of the filing of the plan. 

BY MR. HACKETT, CONTINUING: 
Q.—Will you say whether that portion of Queens which 

is called Jamaica is high, or low, land? A.—It is IOAV land. 
Q.—From personal observation, can you state AA'hat the 

30 Avater conditions or construction conditions are in that locality? 
A.—There is considerable Avater in that locality. 

Q.—HOAV far beloAv the surface of the soil? A .—Probably 
doAvn forty feet; the extreme depth. 

Q.—HOAV far beloAv the surface do you have to go to get 
Avater? A . — T h e depths vary. You Avill probably get Avater at 
four feet, and then you Avill go gradually doAi-n and get it at 
various depths, — ten feet. I have observed it at those depths. 

Q.—Throughout this district? A.—Throughout Avhat AVC-
call the Jamaica area. It is a IOAV lying plain. 

40 Q.—In Avhat aldermanic district is it? A.—In Avhat Ave 
call the fourth Assembly District. 

Q.—And, in Avliat district Avould the portion marked " A " 
be? A . — T h a t Avould be in the fifth assembly district. 

Q . — I s an assembly district the same as a ward? A . — I t 
folloAvs the lines of AA'liat AATe call the aldermanic districts. There 
were only four Avards originally; now there are six aldermanic 
districts. 
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Fred R. Curran for defendants (examination in chief). 

Q.—Will you take communication of exhibit P-8, and will 
you tell his Lordship who is Mr. George U. Harvey mentioned 
therein? A.—He is the borough president of Queens. 

Q.—Since when? A.^Since 1926,1 think. 
Q.—Was he the successor of Connolly? A.—No. Bernard 

M. Patton was successor to Connolly. 
Q.—Connolly appears to have resigned on April 3rd, 1928. 

JO AVill you take communication of what purports to be the resigna-
tion of Connolly, dated April 3rd, 1928, and file it as defendant's 
exhibit D-9? A.—Yes. 

Q.—Who succeeded Connolly? A.—Bernard M. Patton 
served his unexpired term. 

Q.—How long was that? A.—About a year or so. 
Q.—Then who followed? A.—George U. Harvey; by elec-

tion. 
AND IT BEING FOUR O'CLOCK THE FURTHER 

20 HEARING OF TESTIMONY IN THIS CASE US CONTINUED 
TO THURSDAY OCTOBER 13th, AT 10.15 O'CLOCK IN THE 
FORENOON. 

AND FURTHER FOR THE PRESENT DEPONENT 
SAITII NOT. 

J. II. KENEHAN, 
Official Court Reporter. 

30 

AND ON THIS THIRTEENTH DAY OF OCTOBER, IN 
THE YEAR OF OUR LORD ONE THOUSAND NINE HUN-
DRED AND THIRTY-TWO, PERSONALLY CAME AND 
REAPPEARED THE SAID WITNESS, FREDERICK R. 
CURRAN, AND HIS TESTIMONY WAS CONTINUED AS 
FOLLOWS: 

BY MR, HACKETT, K. C.: 
40 

Q.—The Records of the Montreal Safe Deposit Company 
show that Mr. Cassidy and Francis Phillips were in Montreal on 
Monday, January 23rd, 1928. Will you say when you saw them 
last before that date? A.—The night before. 

Q.—That would be the Sunday night? A.—That would be 
a Sunday night. 
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' Fred R. Curran for defendants (examination in chief). 

Q.—Where did you see them? A.—I saw Francis Phillips 
first at the Elks Club, in Elmliurst, Long Island. I saw Dr. 
Cassidy at the Grand Central Station in Manhattan. 

Q.—Who was with Francis Phillips at the Grand Central 
Station? A.—His father. 

Q.—John M. Phillips? A.—lohn M. Phillips. Also Thomas 
Grimes, and myself. 

10 Q.—Did anybody go away on the train that night? A.—Yes. 
Q.—Who? A.—John M. Phillips, Francis Phillips and Dr. 

Cassidy. 
Q.—Where did they go? A.—They boarded a Montreal 

train. 
Q.—What for? A.—To go to Montreal. 
Q.—For what purpose? A.—The father told me . . . 
MR. GOUDRAULT: I object, inasmuch as the answer 

would be hearsay evidence. 
20 

MR. COOK: I object to any conversations between the 
deceased Phillips and the witness. 

HIS LORDSHIP: I cannot yet say whether it will be 
hearsay or not. If the answer is to prove indirectly what I have 
already refused to be proven directly, of course it cannot be 
alloAved. We will see what the witness says, and if it tends to 
establish indirectly what I have already ruled out, I will order 
the answer to be struck. The answer will be under reserve. 

30 WITNESS: (Continuing answer) . . . to place $350,000 cash 
in a Montreal Safe Deposit box. 

HIS LORDSHIP: The decision of the Court is to strike 
the answer, as it is hearsay evidence. 

MR. HACKETT: Before your Lordship rendered your 
decision, I was going to ask you to allow me to argue the point, 
because there are certain types of hearsay evidence which are 
admissible. 

4 0 HIS LORDSHIP: It is your right to argue. 
MR. HACKETT: We are dealing now with the declara-

tions of a deceased person. The record made in New York is 
filled with the declarations made by different witnesses of state-
ments imputed to the deecased Francis Phillips and to his father, 
the late John M. Phillips. 
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' Fred R. Curran for defendants (examination in chief). 

I submit tbe rule by which admissibility of declarations 
of a decased person is to be judged, is whether or not the}' are 
against interest ; otherwise there would he no means of proving 
what the deceased person has said. 

I have authorities on the point, and would be glad to sub-
mit them if your Lordship wishes, I would suggest to your Lord-

10 ship, with great deference, that in view of the importance of the 
matter at issue, and in view of the fact that those purported de-
clarations of the deceased have been introduced by many wit-
nesses brought by the plaintiff, and were admitted in the record 
under reserve, it would he well for your Lordship to allow this 
evidence under reserve. 

HIS LORDSHIP: It is a pity there was not a judge 
present to decide the objections 011 the spot. In any event, I have 
to decide the objection now, and I do not see any ground for allow-

20 ing the evidence. 
MR. COOK: I would like to say a word in connection with 

ibis. It is quite true a great deal of evidence was taken in New 
York which I considered, as did my friend Mr. Hackett, absolutely 
illegal and improper; but the Commissioner in the exercise of the 
discretion he presumably had, said he was not going to rule on 
the subject but would leave it for tbe Court to declare whether 
the evidence was legal or illegal. 

HIS LORDSHIP: Were objections made at the time? 
30 

MR. COOK: All through the evidence, from beginning to 
end, objection after objection was made to this class of evidence 
on the ground that it was absolutely improper and illegal. Your 
Lordship will see there are dozens and dozens of objections to this 
class of evidence. We are not before a Commissioner now, and 
it is my respectful submission that evidence of this character is 
not competent. 

. HIS LORDSHIP: This is the time for the Judge hearing 
40 the case to exercise his duty and his right, and decide the objec-

tion. 
As far as I know up to now, hearsay evidence cannot be 

received. If Mr. Hackett has some authority to the contrary I 
would be glad to hear it. 
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' Fred R. Curran for defendants (examination in chief). 

ME. HACKETT: 
"A statement made by a deceased person establish-

ing a fact against his pecuniary or proprietory interest is 
admissible proof of the matter stated. The interest pre-
judiced by the fact stated must be either a pecuniary or a 
proprietor}' interest, and not a penal interest. A statement 

10 of a fact by a deceased person which would expose them 
to criminal prosecution only is not admissible under this 
exception." 

Sussex Peerage Cases, 1844; 11 C. L. & F. 85, page 109. 
Then there is the Ontario Case of Clergue vs Plummer, 

1916 (37 Ontario Law Reports, page 432; at page 441) : 
"The statement is admissible in suits between stran-

gers not merely in suits in which a representative of the 
20 deceased or person claiming under him is a party." 

That is affirming a judgment Ferry vs Jones, (1851, 8 Upper 
Canada, Queens Bench, page 192, at page 199.) 

"Such evidence is admissible not only against but 
in favor of his own personal representatives or others 
claiming under him." 

Confederation Life vs O'Donnell, Wigmore, section 14(50. 

30 That is the principle, your Lordship. 
MR. BERTRAND: "The interest prejudiced by the fact 

must be either a pecuniary or a personal interest". In this case 
it is not a prejudicial interest my friend is making in favor of 
Francis Phillips. He wants to make hearsay evidence in favor 
of Francis Phillips. In Sussex Peerage Cases, it was against 
tlie interest, so it would be an avowal. 

MR. HACKETT: My friend is wrong in that. At the 
moment I am not attempting to prove an admission by Francis 

40 phiiiijjs. I am attempting to prove a statement or a declaration 
against interest by the father — against the father's interest. 

MR. BERTRAND: But, the father is dead, and there is 
only one interest, which is the heirs of John M. Phillips, and 
Francis Phillips is one of them. It is the one and the same in-
terest today. 
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' Fred R. Curran for defendants (examination in chief). 

HIS LORDSHIP: Having heard Mr. Hackett, after hav-
ing allowed him to make his argument and also his reasons for 
the dismissal of the objection, which I had previously main-
tained, I again maintain the objection. It would be very dan-
gerous to admit hearsay* evidence by a third party, when the dead 
man is not here and cannot be cross-examined upon it. It would 
be very easy to make up a case under such circumstances. 

10 ' 
As far as I can see it is 1113* impression that counsel wants 

to go further and try to prove indirectly what the Court decided 
could not be proved directly*. This being so, the Court again 
maintains the decision already rendered; and this after having 
heard Counsel upon his demand to be heard. 

MR. HACKETT: With your Lordship's permission, I 
would like to take respectful exception to the ruling. 

BY MR. HACKETT, CONTINUING: 
Q.—Mr. Cassidy, over the objection of Counsel, produced 

in the record at New York cheques (which are referred to at page 
1544 of his testimony, aggregating $725,142.50, and he said that 
the money represented by those cheques was the proceeds of cer-
tain NeAV York City bonds. Will you state if you delivered any 
NeAV York Citv bonds to Mr. CassidA for conversion into cash? 
A.—I did. 

MR. BERTRAND: It is understood this conies mder the 
30 same objection. It is not alleged in any ivay. 

MR. COOK: I join in -the objection. 
HIS LORDSHIP: Under reserve. 
BY MR. HACKETT, CONTINUING: 
Q.—Will you state A vho A v a s the owner of those bonds? 
MR. G O U D R A U L T : W e object, for the reasons given yes-

terday, to Avit, that this is tending to prove the ownership of a 
donation. 

HIS LORDSHIP: Is it alleged? 
MR. GOUDRAULT: No, your Lordship, it is not. This 

fact is not alleged in the pleadings at all. 
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' Fred R. Curran for defendants (examination in chief). 

MR. BERTRAND: The witness cannot say to whom the 
bonds belonged. He may be able to say that so and so gave bonds 
to so and so, but it is not for him to say who oivned the bonds. 

MR. HACKETT: In paragraph 43 of the Plaintiff's De-
claration, it is alleged: 

jQ "That the moneys and properties seized in this case 
and actuall}' in the hands and possession of the tiers-saisi 
are the property and were the property at all times of the 
estate of John M. Phillips." 

I have alleged in my Answer to Plea our contention in regard 
to this. 

Paragraph 42 is in -the following language: 
"That Francis Phillips, one of the Heirs of John M. 

2Q Phillips, has rented in his own name a safety box at the 
Montreal Safe Deposit Company, at Montreal, District of 
Montreal. . ." 
MR. BERTRAND: "To hide, secrete and make away with 

monevs and properties belonging to the estate of his father,. John 
M. Phillips." 

HIS LORDSHIP: Would you mind reading the whole of 
paragraph 42, Mr. Hackett? 

30 MR. HACKETT (Reading) : "That Francis Phillips, one 
of the heirs of John M. Phillips, has rented in his own name a 
safety box at the Montreal Safe Deposit Company, at Montreal, 
District of Montreal, to hide, secrete, and make away with moneys 
and properties belonging to the Estate of his father, John M. 
Phillips." 

HIS LORDSHIP: What is alleged in paragraph 42 is in 
harmony with paragraph 43. 

MR. HACKETT: I am not saving it is not. 
40 

HIS LORDSHIP: But, I ought to have the whole thing 
before me, to decide. 

That is allegation 4 of your Plea? 
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' Fred R. Curran for defendants (examination in chief). 

MR. HACKETT: My allegation is: 

"That as regards paragraph 42 of Plaintiff's De-
claration the Defendants admit that Francis Phillips, a 
son of John M. Phillips, did rent in his own name a safety 
box at Montreal Safe Deposit Company, at Montreal, and 
declare that any property placed therein by the said Fran-
cis Phillips was his own property." 

HIS BORDSHIP: Paragraphs 42 and 43 do not say that. 
If I understood correctly paragraph 42 is to the effect that a 
safety box was rented by Francis Phillips for the benefit of his 
father, to hide and secrete the money of Phillips or of his Estate. 

MR, HACKETT: What I am trying to point out to your 
Lordship is that the language used by the Plaintiff to controvert 
the presumption of ownership, which is in favor of my client, be-
cause 'the money was in his possession... 

HIS LORDSHIP: He might be the agent, or the man-
dataire of the father. That would not constitute a presumption 
the money was the property of Francis Phillips. What is done 
by the agent or mandataire is supposed to be done bv the prin-
cipal or mandat. 

MR. HACKETT: But the Court has no right to suppose 
a mandate. 

The contract is filed in this record as Exhibit P-l. It shoAvs 
a box Avas leased to Francis Phillips, and that he AAras the onlv 
person AArho had access to it. The books of the Safe Deposit Com-
pany haA-e been produced here, and it has been established that 
Francis Phillips, on January 23rd, May 26th, June 2nd, and again 
on July 8th, AAras the only person Avho Arisited that box Avith a 
right to access. 

That entitles me to the belief it of article 2268: 
"Actual possession of a corporal moveable by a per-

son as proprietor creates a presumption of laAvful title. 
A party claiming such moveable must pi'OA'e beside his 
O A A ' I I right the defects of the possession or in the title of the 
person Avho claims prescription or AAIIO under the provisions 
of the present title is exempt from doing so." 
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' Fred R. Curran for defendants (examination in chief). 

Article 2194 provides : 
"A person is always presumed to possess for him-

self and as a proprietor if it be not proved that his pos-
session was begun for another." 

My friends have alleged in their Declaration, in the very 
JQ terse language of paragraph 43: 

"That the moneys and properties seized in this case 
and actually in the hands and possession of the tiers-saisi 
are the property and were the property at all times of the 
estate John M. Phillips." 

HIS LORDSHIP: The burden of the proof of that allega-
tion rests on the Plaintiffs. If they have not made their case, 
then vou have not anything to sav. If thev have not made their 

*> O as »> 

case it is in your favor. 
20 

MR. HACKETT: Under that allegation they have made 
proof, or haA'e introduced eA'idence, as to hoAv this money came 
to Montreal. Thev have alleged that Dr. Cassidy received bonds, 
that he converted them into cash, and that the money AA'as brought 
up here. I have alleged that this money in Montreal Avas the 
property of Francis Phillips and AA'as in his possession. 

HIS LORDSHIP: You are entitled to prove your allega-
tion, but you must prove it according to the laAV of eA'idence of 

3Q this ProA'ince. 
I decided yesterday that vou haA'e to pi'OA'e it according to 

artirle 1233; by Avritten evidence or by a confession or admission 
of the party himself — not by verbal testimony. 

According to Article 583 you haA'e to choose one of the 
ways and means to prove that you are the owner. If you are 
not prepared to bring that evidence before the Court, I must 
(Avith regret, but to do my duty and to apply the laAv as I see it) 
maintain any objection that is made to any objection that is made 

40 to any verbal evidence either direct or hearsay. 

MY HACKETT: The Court of Appeals have held in the 
case of Filiatrault vs Goldie, that possession aA'ails as a commen-
cement dc prcuvc, and entitles the possessor to make verbal evid-
ence of his title. 
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' Fred R. Curran for defendants (examination in chief). 

HIS LORDSHIP: Article 2268 is vitli reference to a mat-
ter of prescription, is it not? 

MR. HACKETT : Yes, your Lordship. 
HIS LORDSHIP: This is not a question of prescription. 
MR. HACKETT: Your Lordship will find the case of 

10 Eiliatrault vs Goldie in 2 K. B. page 369. 
Then there is a case of Lefebvre vs Bruneau, (14 L. C. J. 

page 268). 
"Que la possession en fait de meubles et qrii equi-

vaut a un commencement de preuve par ecrit suffise pour 
permettre au possesseur d'expliquer sa possession par une 
preuve testimoniale." 

'That, as I recall it, is the finding in Filiatrault vs Goldie. 
On the second point, as to the sufficiency of allegation 4, 

which is that after having stated the property is mine, I am 
entitled to make proof of the way it became mine, I would refer 
your Lordship to the case of Hebert vs Bourguignon, (1 Practice 
Reports, page 1). 

"Qu'il suffit dans une declaration sur saisie reven-
dication d'alleguer que le demandeur est proprietaire de 
l'objet revendique sans qu'il soit necessaire de specifier 
son titre." 

30 
HIS LORDSHIP: But he is bound to prove his title. 
MR. HACKETT: Yes. 
HIS LORDSHIP: And he mast prove it according to the 

laws of Procedure. If it is a matter of over $50. he cannot prove 
it by verbal testimony. 

MR. HACKETT: Unless it be a type of acquisition that 
is susceptible of proof by verbal evidence. If the don manuel, 

40 being one of the ways of acquiring property, is susceptible of 
proof of verbal testimony, then I submit it is competent to me 
to make that proof. 

HIS LORDSHIP: You allege only that he was the owner 
of the money. You do not allege any don manuel. 
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' Fred R. Curran for defendants (examination in chief). 

MR. HACKETT: No, your Lordship, I did not. I alleged 
he was the owner of the money, and that it is open to me to adduce 
any evidence which will support that finding. 

Dr. Cassidy was brought to show that the money was the 
proceeds of certain bonds. I have denied that, and I submit'it 
is open to me to prove my denial. 

1 0 MR. GUERIN: I understand this is the third appeal of 
my learned friend to try to upset a Judgment of your Lordship 
which was rendered yesterday. 

MR. HACKETT: This is another question. 
MR. GUERIN: That is the reason I ask to intervene. We 

made an objection yesterday, and after a long argument by my 
learned friend our objection was maintained. Before Ave ad-
journed yesterday afternoon my friend Avas doing his best to try 

20 to upset your Lordship's Judgment, for the second time, and your 
Lordship maintained our objection a second time. This morning 
my friend again tries to upset the Judgment. This is the third 
time. 

I do not think that is the proper way to proceed. We will 
never finish if my friend tries to upset your Lordship's decisions 
tAvo or three times after they haA'e been rendered. 

MR. HACKETT: The case of Filiatrault vs Goldie is re-
ported in 2 K. B. page 368, and the portion to Avhich I refer AA'ill 

3 0 be found at page 373: 
"Le titre 2268 du code civil a lei'e tout doute. II y 

est dit que la possession fait presumer le juste titre. C'est 
au reclamant a prouver outre son droit les vices de la pos-
session et du titre du possesseur. 

L'appelant en iiiA'oquant la possession obligeait les 
intimes a prouver leur titre et les vices du titre et de la 
possession de l'appelant. 

Cette preuve se trouve au dossier, elle resulte des 
faits allegues dans les plaidoiries. 

L'appellant a soutenu que son titre etait valide parce 
que d'apres lui la vente que lui a consentie Legries etait 
une affaire de commerce, et i! a cite a l'appui de sa pre-
tention les articles 1488 et 2268 du code civil auxquels il 
aurait pu ajouter l'article 2260." 
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' Fred R. Curran for defendants (examination in chief). 

HIS LORDSHIP: At first sight I do not think there is 
any analogy between the present case and the case of Filiatrault 
vs Goldie. 

MR. HACKETT: There is not any analogy between the 
facts of the two cases. 

HIS LORDSHIP: And we have only to read the "Jugee" 
of the case to see it is not ad rem. In the Filiatrault case there 
was a sale, a writing, and so on. 

MR, BERTRAND: It is not the same point at all. 
HIS LORDSHIP: There was a conveyance — a contract, 

and following that contract there was possession. The circum-
stances were all different, and we know that circumstances alter 
cases. I do not think there is any similarity between the case 
of Filiatrault vs Goldie and the present case. 

20 
MR, HACKETT: There is no similarity as regards the 

facts. 
HIS LORDSHIP: In the case of Filiatrault vs Goldie 

there was a title, which was discussed, but nevertheless there 
was a title, and there was possession — there was delivery. 

MR. HACKETT: There is possession here. 
HIS LORDSHIP: But, it is not the kind of possession 

30 which would entitle you to make proof of the ownership by verbal 
testimony. 

Article 22G8 is an Article concerning prescription — when 
a Pleading is outlawed. That is a different thing altogether. 

MR. HACKETT: If your Lordship holds it is not com-
petent to the Defendant Francis Phillips to make any testimony 
of his title by verbal evidence — if is that what I unerdstand 
your Lordship's decision to be? 

40 HIS LORDSHIP: Yes, that is my decision. I will not 
allow any verbal evidence tending to show that Francis Phillips 
is the owner of that money. If he wants to prove he is the owner 
of that money he must prove it according to the law of evidence 
of our Province: for instance, he must bring a written title, or 
he must bring any title mentioned in Article 583 of our Civil 
Code. 
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' Fred R. Curran for defendants (examination in chief). 

Moreover, according to Article 1233 of the Civil Code, 
verbal testimony cannot be allowed in any matter involving over 
$50.00. 

MR. HACKETT: A very heavy responsibility rests on me 
at the moment, and a decision has to be taken which is a rather 
momentous one for me. I wanted to ask your Lordship if you 

JQ would be good enough to tell me if I have correctly understood 
the ruling with regard to testimony of the declaration of a de-
ceased person... 

MR. GUERIN: I do not think that is the way to proceed. 
Mr. Hackett has put a question, and he is provoking a discussion 
before your Lordship, and is arguing your Judgment. We all 
know what he wants to do. He wants to have a Judgment on a 
technical question, and then if he wishes to appeal he will appeal 
on his discusion. This is absolutely illegal, and I think we should 

2q object to this manner of proceeding. 
MR. HACKETT: Perhaps my friend will not object if I 

ask your Lordship a question. Neither my friend nor I can 
dictate the answer. 

HIS LORDSHIP: If you have a question to put, make it 
short; because I do not want to have to maintain my decision 
four or five times. Of course, I must be agreeable to you, but. 
at the same time, if you have a question to put, put it straight, 
and I will give vou mv answer. 

30 
Perhaps I should say here, Mr. Hackett, that I appreciate 

your difficulty, and I would like to congratulate you upon the 
way you proceed before the Court. 

MR. HACKETT: Will your Lordship rule out a question 
addressed to this witness concerning the declarations of John 
M. Phillips, even though they are against his interest? 

HIS LORDSHIP: Yes, I will rule it out, and I will main-
tain the objection. The only way for you to correct my decision, 

40 jf if is wrong, is by an appeal. 
MR. HACKETT: I thank your Lordship for being so 

categorical. 
HIS LORDSHIP: The Judgment of the Court has been 

rendered. Of course, if you have some other ground to follow 
you are at liberty to follow it. 
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BY ME. HACKETT, CONTINUING: 

Q.—Is it to your knowledge that Francis Phillips had in 
his own name a strong box in which he kept bonds? 

MR. BERTRAND: The best proof of that would be the 
officers of the Safety Deposit Company. 

10 MR. GOUDRAULT: And, it is not alleged. 

On behalf of the Plaintiffs Ave object to the question, first, 
because it is not alleged, and, in the second place because this 
would not be the best evidence. 

HIS LORDSHIP: As I see it, it does not matter much if 
Francis Phillips had or had not a strong box to put his papers 
in. For the time being, the question has no bearing on the case, 
and the objection is maintained 011 the ground that the question 

2Q is useless. 
BY MR. HACKETT, CONTINUING: 
Q.—Were you Avith Francis Phillips at any time Avheu 

$350,000 worth of bonds Avere taken from his strong box for the 
purpose of conversion into cash? 

MR. GUERIN: That is exactly the same question, and the 
same objection applies. Because that $350,000 Avas deposited 
elseAA'here it is not relevant to the case. 

3 0 HIS LORDSHIP: As the Court sees in this method of 
examining the Avitness a neAV Ava.v of trying to upset the decision 
and an endeavor to try to prove indirectly, or otherwise, the 
proposition put by Mr. Hackett, the Court maintains the objec-
tion. 

I hope I Avill not have to maintain another objection of 
this kind. We ha\re to finish the case, and I -think my decision 
is very clear 011 the point. This Court will never alloAv Counsel 
to prove indirectly AA'liat cannot be proved directly. 

40 
If you are not satisfied Avith my decision, Mr. Hackett, 

the only thing you can do is to appeal to a higher Court. 
MR. HACKETT: I respectfully except to the ruling of 

the Court. 
At this point I Avill ask your Lordship for an adjournment, 

and I may state to your Lordship I am asking it for the purpose 
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of ascertaining whether the views which I entertain on this sub-
ject are views which may commend themselves more elsewhere 
than here. 

HIS LORDSHIP: I suppose Ave could proceed with the 
cross-examination of the Avitness. 

IQ D o you declare you have no more questions to put to the 
Avitness? I f you do, Ave AA'ill then have a declaration from your 
adversaries as to whether they have any cross-examination. 

CROSS EXAMINED BY MR, BERTRAND, IC. C., OF 
COUNSEL FOR PLAINTIFFS: 

Q.—You examined a map that AA'as produced? A.—Yes. 
Q.—You are not an architect? A.—No, sir. 
Q.—Or a civil engineer? A.—No. 

20 Q - — a l a n ( l suiwevor? A.—No. 
HIS LORDSHIP: No map was produced by the Avitness. 

MR. BERTRAND: But he said something about the Avater. 

HIS LORDSHIP: An effort was made to file a map or 
sketch/to AA'hich objection Avas taken, and I maintained the objec-
tion. That being so, A'OU canont examine the AA'itness on the ma]), 
because it is not in the Record. You may cross-examine him upon 
Avhat he said in connection with the plan Exhibit D-5, if you Avish, 

30 but you haA'e no t the right to cross-examine him on the other 
plan AA'hich AA'as offered but AA'hich was not produced. 

BY MR. BERTRAND, CONTINUING: 
Q.—You told us you are not a land surveyor, an architect, 

or a civil engineer? A.—No, I am not. 
Q.—What is your occupation? A.—A newspaper reporter. 
Q.—You told the Court that the land in Jamaica and Rock-

aAvav is IOAV land, and that the Avater Avas very near the surface? 
A.—Yes. 

Q.—You never measured it? 
WITNESS: Never measured the depth of it, vou mean? 
COUNSEL: Yes. 
A.—I haA'e walked through it. 

/ 

40 
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MR. HACKETT: I will serve tlie necessary papers to 
appeal from your Lordship's decision, because there is nothing 
further to do. If I have misinterpreted the law, my clients can-
not succeed. 

HIS LORDSHIP: I suppose you have the right 'to appeal 
from my decision, but that means the whole case will go before 

10 the Court of Appeals. 
MR. HACKETT: I am only appealing on your Lordship's 

rulings as to the admissibility of the evidence I offered. If your 
Lordship felt you could take the evidence under reserve, Ave might 
proceed. 

HIS LORDSHIP: No, I cannot do that. 
MR. HACKETT: In any event, it is my intention to ap-

peal from your Lordship's ruling. The Court of Appeals opens 
20 on Saturday, and I shall endeavor to get my record through in 

time. 
HIS LORDSHIP: I may be in error, but I think my deci-

sion is Avell founded. 
MR. HACKETT: All I ask now is for the opportunity to 

prepare a Petition for leaA'e to appeal. I think in a case of this 
importance it is customary to let it go almost as a matter of 
course. 

30 MR. E E R T R A N D : I think Ave should finish the case, and 
my learned friend Avill argue his case, and if Ave have not estab-
lished our pretensions the action Avill be dismissed, and my friend 
Avill not need en appeal. 

HIS LORDSHIP: Have you finished Avith the cross-exam-
ination of the AA'itness? 

MR. GOUDRAULT: Yes, your Lordship. 
HIS LORDSHIP: Have vou anv other Avitnesses, Mr. 

4 0 Hackett? 
MR. HACKETT: No, your Lordship, I have no other Avit-

uesses I care to put in if I cannot make the testimony I had hoped 
to make through this AA'itness. 
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HIS LORDSHIP: So, you are ready to declare yoxiv 
enquete closed, with the reserve of your right to appeal from my 
decision? 

MR. HACKETT: My application is to be allowed the 
customary delay to make an application for appeal. 

HIS LORDSHIP: Can yon state the Article of the Code 
which authorizes you to make this demand? 

MR. HACKETT: I have the right to appeal from an Inter-
locutory Judgment. Of course, I cannot dictate the appeal while 
1 am before your Lordship; but I submit it is a matter of practice 
that I should be afforded an oppportunity of appealing from this 
decision. 

HIS LORDSHIP: What is the Article you invoke? 

MR. HACKETT: Article 4G : 
"An appeal also lies from any Interlocutory Judg-

ment 011 matters susceptible of appeal, in the following 
cases: 

When it in part decides the issue. . . " 

AND THE FURTHER HEARING OF THE CASE AD-
JOURNED TO THREE O'CLOCK IN THE AFTERNOON, 
OCTOBER 13th, 1932. 

J. H. KENEHAN, 
Official Court Reporter. 
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DEPOSITION OF CHARLES A. SCHNEIDER, A WITNESS 
EXAMINED ON BEHALF OF DEFENDANT THE CROWN 

TRUST COMPANY. 

Oil tliis thirteenth day of October, in the year of Our Lord 
one thousand nine hundred and thirty-two, personally came and 

10 appeared CHARLES A. SCHNEIDER, already sworn and exam-
ined on behalf of the Plaintiffs, who being called as a Avitness on 
behalf of the Defendant The CroAvn Trust Company, deposes as 
f o l l o A \ r s : — 

EXAMINED BY MR. HACKETT, K. C., OF COUNSEL 
FOR CROWN TRUST COMPANY: 

Q.—"Will you look at excerpts from the Minutes of the 
Board of Estimate and Apportionment of the City of NeAv York, 

2Q 1 wo dated June 10th, 1920, and one dated June 9th, 1926, and AA'ill 
you say if you can identify them? 

MR. BERTRAND: These are supposedly authentic docu-
ments, inasmuch as they are certified to by some officer. They 
appear to be tbe report of a man named Arthur S, Tuttle. Sure-
ly mv friend AA'ill not slide these documents into the Record Avith-
out giA'ing us a chance of cross-examining Mr. Tuttle on his report. 
1 have never seen the documents before, but they seem to be a 
report as to the seAvers in Queens County. 

30 We do not Avant to haA'e Mr. Tuttle decide the case as to 
Avhether those seAvers AA'ere good, or Avhether the prices were right. 
There is no allegation under AA'hich these documents could be put 
into the Record, and they are not in the Record and cannot get 
into the Record in this way. This is a A'ery important matter to 
us, and AA'e object to the question. 

MR. HACKETT: I have alleged that the area in AA'hich 
those seAA'ers Avere being built AA'as extremely AA'et, and that the 
construction of the seAvers Avas difficult. My friend Mr. Bertraiul 

40 was not here the other day AA'lien I established the fact that Mr. 
Tuttle AA'as the Chief Engineer of the State of NeAv York, the 
Plaintiff in this Action. These are Minutes of the Board of 
Estimate and Apportionment of the City of NeAv York, Avhicli 
is the Executive. These documents are merely in the nature of 
an admission b}' the Plaintiff itself, AAhich appears in the Minutes. 
It is releA'ant evidence. It is the report of the chief officer, and 
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possibly upon further consideration my friend Mr. Bertram! may 
see it in. a different light. 

HIS LORDSHIP: You sav vou have alleged the area was 
wet? 

MR. HACKETT: Yes, your Lordship. 
D HIS LORDSHIP: What was the purpose of alleging that ? 

MR. HACKETT: To show there was difficulty in the con-
struction of those sewers. 

HIS LORDSHIP: Which meant more expense and heavier 
disbursements? 

MR. HACKETT: Yes, your Lordship. 
My friends have produced a great many documents show-

20 ing many contracts in this area, and your Lordship will see part 
of my Plea is that the construction was difficult. I am now mere-
ly attempting to put proof of that fact in the Record, and I am 
doing this by a report of the engineer of the City, which is bound 
in the public records of the City. 

MR. BERTRAND: We have taken an Action in Damages, 
alleging that Connolly, Phillips, Seely and others have conspired 
together to defraud the City* by* selling pipes in excess of their 
normal prices. My friend Mr. Hackett has denied that, and now 

30 he wants to put into the Record, without alleging it, a certain 
report made by* a man named Tuttle, Chief Engineer of the City 
of New York. If this report goes in I will be obliged to cross-
examine this Engineer. He might have been in the conspiracy 
with the others — I do not know. I know the City has been de-
frauded, and I cannot allow a document prepared by a man named 
Tuttle to go into the Record without having a chance of cross-
examining Mr. Tuttle. That is one of the essentials of procedure 
before any* Court. 

40 It may been authentic document, but my* friend should have 
alleged it in his Defence. 

HIS LORDSHIP: The first thing to do would be to allege 
it, and the second thing would be to prove it. The allegation 
must be proved by the man Avho made the report, and he must 
be subject to cross-examination. 
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MR. BERTRAND: My friend might bring Mr. Tuttle here, 
and if Mr. Tuttle does not now agree with the report that will be 
the end of it. If he agrees with the report that will be the end 
of it. If he agrees with the report, I will have the right to cross-
examine him and I can tell your Lordship I will have quite a 
number of questions to ask Mr. Tuttle. 

10 HIS LORDSHIP: Were those reports alleged in vouv 
Plea, Mr. Hackett? 

MR. HACKETT: Not specifically, your Lordship, but I 
have alleged that which I wish to prove by the report. I submit 
it is not the duty of Counsel to say "I wish to prove this parti-
cular fact by such a document, or by such a witness". I allege 
the fact, and I bring the proof. 

HIS LORDSHIP : What is the allegation? 
20 MR. HACKETT: Paragraphs (! and 7 of my Defence: 

"6) That the construction of the sewers in the Bor-
ough of Queens was exceedingly difficult and hazardous 
to a supplier of pipe because of the wet and shifting nature 
of the soil, the great depth beneath the surface of the 
ground and the level of the sea at which the pipes were 
laid, .and the consequent stress and strain to which they 
were exposed, as well as the necessity for them to be ab-
solutely water tight : 

30 
7) That any plans and specifications for the con-

struction of sewers in the Borough of Queens or for mat-
erials to be used therein were prepared by competent en-
gineers, with the approval of the governing bodies of the? 
Borough of Qeieens as well as the City of New York, and 
the work done was likewise carried out under the super-
vision of the City Engineers and governing bodies." 
I am merely showing by those reports that the City was 

conversant with those conditions. 
HIS LORDSHIP: Our system of procedure was designed 

to avoid the possibility of surprise to any of the parties in a case. 
Do you not think your opponents were entitled to know how you 
would prove your allegation? 
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MR. BERTRAXI) : These documents do not fcill within 
Section 1220, and are not documents which are authentic, there-
fore they haA-e to be proA'ed in the proper AA'ay. 

MR. HACKETT: The witness can identify them and say 
they came from the records of the Plaintiffs. 

1() MR. BERTRAND: Who is the Plaintiff? 
MR. HACKETT: The People of the State of NeAV York, 

A v h o is this instance are acting for the City of X e A v York. 

MR. BERTRAND: The Plaintiff is the People of the 
State of NeAA' York — the Attorney General of the State of NeAc 
Yorlc, AA'ho is displacing the City and taking the Action on his 
O A V T I behalf in A'irtue of a laAA' AA'hich alloAvs him to take the place 
of a corporation AA'hen the Corporation does not do AA'hen it should 
do. These are apparenth' documents of the City of NeAA' York, 

20 and the Plaintiff is the State of NeAA' York. The State of NeAA' 
York is acting because there Avas something rotten in the City. 

These are not documents from the Plaintiff. 
HIS LORDSHIP: I notice these documents are signed 

"Joseph Higgins, Assistant Secretary". Who is Mr. Higgins, 
and AA'hat is he Assistant Secretary of? 

MR. HACKETT: Of the Board of Estimate and Appor-
tionment of the Citv of NeAA' York. 

30 
HIS LORDSHIP: As I am not in possession of all the 

facts of the case, I AA'ill permit the filing of these three documents, 
under reserve of the objection. When I take cognizance of the 
Avhole case, I AA'ill put this eA'idence aside if it is not regular. 

MR. BERTRAND: And reserve my right to have Mr. 
Tuttle here for cross examination, if necessary. 

HIS LORDSHIP: I have rendered my decision on the ob-
jection as it is made. Of course, if you make an application in 
regard to cross-examining Mr. Tuttle I will deal Avith it Avhen it 
comes up. 

BY MR. HACKETT, CONTINUING: 
Q.—Will you look at excerpts from the Minutes of the 

Board of Estimate and Apportionment of the City of NeAV York, 
IAVO dated June 10th, 1926, and one dated June 9th, 1926; and 
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will you say if you can identify tliem? A.—I confess I do not 
quite comprehend the question. 

Q.—Can you say if those documents which you have before 
you, and which I file as Defendant's Exhibits D-10, D-l l , and 
D-12 (under reserve of the objections) are Minutes of the Board 
of Estimate and Apportionment for the dates they bear? A.— 
The printed portion appears to be similar in type and in format 

JO to that employed by the City of New York in the publication of 
the Minutes of the Board of Estimate and Apportionment as they 
appear in the City Record. 

BY THE COURT: 
Q.—What document are you speaking of now? A.—I am 

speaking generallv as to the three Exhibits offered, D-10, D-ll 
and D-12. 

The subscription at the foot of those Exhibits offered at 
2Q D-10, D-l l and D-12 purport to bear the signature of one Joseph 

F. Higgins, who signs directly below that name, with the words 
•'Assistant Secretary". I cannot in truth state I know that to 
be the signature of Joseph F. Higgins, nor do I know Joseph F. 

' Higgins to be an Assistant Secretary of the Board of Estimate 
and Apportionment. 

BY MR. HACKETT, CONTINUING: 
i 

Q.—You have not any serious doubt have you, as to the 
authenticity of the Minutes themselves? A.—They appear to be 
in the format and style similar to the Minutes, but I cannot say 
they represent the Minutes of the Board with respect to the sub-
ject matter in its final form. If you will permit me to illustrate: 
it is conceivable that at a subsequent meeting of the Board of 
Estimate and Apportionment there might have been another re-
port offered which would alter the views of the Chief Engineer. 

Q.—Can you, 011 your return to New York, verify the ac-
curacy of those copies, from the original documents? A.—I be-
lieve that could be done. I could make the effort to make a com-

, n pari son between the documents you now offer as Exhibits D-10, 
D-ll and D-12, with the original. I could undertake to do it, ami 
I believe I would be successful in doing it. 

Q.—Would you be willing to undertake to do it? 
HIS LORDSHIP: You might bring the documents with 

you, compare tlieni with the originals, and, if they are correct, 
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you might put a certificate 011 them to the effect that they are 
correct. 

WITNESS: I would be glad to do that. 
HIS LORDSHIP: The Court will leave the documents in 

your possession. You know what is required. If you will com-
JQ pare them with the original, and certify to them as being correct, 

it will be accepted. 

WITNESS: I will be very happy to aid the Court in that 
respect. 

HIS LORDSHIP: Of course, that is always subject to 
the objection whicb has been taken. 

MR. BERTRAND: And then I would like to cross-examine 
Mr. Tuttle, who wrote the reports. 

2 0 MR. HACKETT: I close my enquete. 
HIS LORDSHIP: And, I understand Mr. Cook has closed 

his? 
MR. COOK: Yes, your Lordship. 
MR. BERTRAND: I have 110 rebuttal to offer in response 

to the Defence made hv my friend Mr. Hackett. 
MR. COOK: There is another matter in dispute, which I 

30 now ask your Lordship to consider: that is the question as to 
the ownership of this money, in the event of the State of New 
York not succeeding in obtaining it. I have alleged that it is the 
money of the Estate Phillips. My friend Mr. Hackett alleges it 
is the money of the Estate of Francis Phillips. 

HIS LORDSHIP: I suppose that will come in your Action 
.against the Estate of Francis Phillips? 

MR. HACKETT: It might be well to dispose of this Action 
40 before Ave begin the other. 

MR. COOK: Oh, no, that is not the understanding. I 
understand this Action is disposed of, because my friends have 
just said they have 110 rebuttal. 

HIS LORDSHIP: Then Ave Avill take the second Action, 
but we do not Avant to mix the evidence in this Action Avith the 
e\'idence in the other Action. 
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MR. COOK: I would like to explain .lie position in regard 
to that, because it raises a different issue. 

HIS LORDSHIP: I understand by your Action you have-
taken the lead in proving the ownership? 

MR, COOK: I have alleged I am the owner of that money. 
MR. HACKETT: Before we proceed to the other Action 

let us find out what Ave are going to do about this one. 
HIS LORDSHIP: You Avill argue your case, and then 

we Avill take up the other Action. 
We Avill adjourn the case of The People of the State of 

NeAV York against The Heirs of the late John M. Phillips for argu-
ment, and you will proceed Avith your case, Mr. Cook. 

AND FURTHER DEPONENT SAITH NOT. 
J. H. KEXEHAN, 

Official Court Reporter. 
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E. - EV IDENCE T A K E N OUT OF 
A N O T H E R CASE BY ORDER OF 

HON. MR. J U S T I C E MERCIER. 

DEPOSITION OF ANDIIEW ZORN, A WITNESS 
EXAMINED ON BEIIALF OF THE PLAINTIFF. 

This evidence was taken in tlie case No. 110169 of the 
Superior Court records of the district of Montreal, tlie Bank of 

2Q Rockville Centre Trust Co. es-qual. vs. Chase National Bank of 
the City of New York, and was allowed to be filed in the case 
herein to form part hereof, in virtue of a judgment of Mr. Justice 
Mercier of the 9th of February, 1933. 

On this fourteenth day of October, in the year of Our 
Lord One thousand nine hundred and thirtv-two personally came 
and appeared, ANDREW ZORN residing'at No. 3072 Thirtieth 

30 Street, Long Island City, New York, salesman, aged fifty-six 
years, a Avitness produced on behalf of the Plaintiff, AA-IIO, being 
duly sAvorn, deposes as folloAA's: 

MR. O'DONNELL: Before proceeding to the examina-
tion of the Avitness, I would like to file certain authentic docu-
ments from the Surrogate's Court of Nassau, County. They are 
the Letters of Administration of the Estate Francis Phillips, 
and the Estate John M. Phillips. They are certified under the 
Seal of the Court, and T Avould like to file them as exhibits P-5 

40 and P-6; Exhibit P-5 being the Letters Testamentary, the Decree 
discharging executors. Decree appointing administrators, and 
Letters of Administration in the Estate of John M. Phillips, 
under the Seal of the Clerk of the Surrogate's Court of the Coun-
ty of Nassau, in the State of NeAv York, Exhibit P-6 is a Peti-
tion for Letters of Administration. Letters of Administration, 
and Petition for the nimointment of an Appraiser in the name 
of the Estate of Francis Phillips deceased, in the Surrogate's 
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Court of the County of Nassau, in the State of New York, also 
under the hand and Seal of the Clerk of the Surrogate's Court. 

MR. HACKETT: I have not had an opportunity of look-
ing at the documents yet, so I will simply make a formal objec-
tion to their production. 

JQ MR. O'DONNELL: I may say the documents are pro-
duced in connection with Paragraph 3 of Plaintiff's Declaration. 
The Answer made to that in Defendant's Plea is contained in 
paragraph 2 of the Plea, in which my learned friend says the 
documents speak for themselves. 

EXAMINED BY MR. O'DONNELL, OE COUNSEL FOR 
PLAINTIFF: 

Q.—Where do you live? A.—3072 Thirtieth Street, Loug 
Island City, New York. 

20 Q.—Did you know the late John M. Phillips? A.—Yes, 
I did. 

Q.—How long did you know him? A.—Over forty years. 
Q.—Where had you lived, and where had Mr. Phillips li-

ved during those forty .years? A.—AVe both lived on the same 
block, on Academy street, Long Island City. 

Q.—I understand at one time you were a member of the 
Assembly? A.—Yes. 

Q.—Will you please explain to his Lordship what that 
office was? A.—It is the lower house in the State of New York. 

Q.-—HOAV many terms did you serve as an Assembly man. 
A.—Four terms: elected everv vear. AA'e have to run every year. 

Q.—AA7hat years would'thev be? A.—1909, 1910, 1911 and 
1912. 

Q.—Did you at any particular time over the forty years 
you say you kneAV Mr. Phillips be-ome more closely associated 
with him than you had been previously? A.—I Avas always very 
closely associated Avith him. 

Q.—Did you eA r e r lun'e any business deals A v i t h Mr. Pliil-
40 lips? A.—I bad business dealings Avitli him for OA'er thirty 

years. 
Q.—AA'liat Avas the character and the nature of those bu-

siness dealings? A.—Before Mr. Phillips rot into the contract-
ing business of the kind be Avas enraged in for the last ten years, 
he had been in the building business, — building houses, and 
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building schools for the City of New York — himself and his 
brother. 

Q.—Did you ever have any connection with Mr. Phillips 
with regard to political activity? A.—Very much. 

Q.—Mr. Phillips was interested in politics? A.—Yerv 
much. 

Q.—In and about Long Island City? A.—Long Island 
10 City and the Borough of Queens. 

Q.—And you were also? A.—In the same place. 
Q.—-What was the nature of your business connection with 

Mr. Phillips? When did you first become connected with him 
in a business way? A.—I would say about 12 years before be 
died — 1916 or 1917. 

Q.—How did that come about? A.—I had been connected 
in that line of business. I had been a salesman for the Atlas Port-
land Cement Company, and in that capacity you, have to look 

2Q to contractors to get orders. As Mr. Phillips started out begin-
ning this neAV enterprise Avliicli we started around 1917, I think 
it Avas, I kneAV he Avould use a large amount of cement, and that 
brought me into closer contact Avith him than I had been before. 

Q.—You were endeavouring to sell him your cement? A. 
T A Y A S . 

Q.—And eventually I understand, Mr. Phillips used lar-
ge quantities of your cement? A.—Very large. 

Q.—Did vou have an office or place of busines in Long 
Island City? A.—I did. 

30 Q.—Where? A.—49 Ja kson aAenup. 
Q.—Did Mr. Phillips frequent your office from time to 

time? A.—livery time he A\'as in Long Island City. 
Q.—Will you please tell the Court A\That your relations 

Avith Mr. Phillips eventually cable to be, as to your intimacy with 
him, and as to vour being a confidential man or enjoying his 
confidence? A.—Prior to 1924—that is from 1917 up to' 1924,— 
this office belonged to my son-in-laAv, and I put my son-in-law in 
the insurance business—the bonding business—and of course the 
office Avas there for anybody AVIIO Avas in the contracting line 
who needed a bond, or cement — tliey came to that office. Of 
course, Mr. Phillips Avas there at the same time, most of the 
time, and all those secretaries and cashiers; Avhv, that AATas my 
job for Mr. Phillips up to 1924. Mr. Camnbell, Mr. Franz, Mr. 
Curran — the jobs tliev fulfilled after 1924 were my jobs before 
that. 
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Q.—Before 1924 you helped Mr. Phillips with his busi-
ness? A.—For about seven or eight years. 

Q.—And, after that, those other gentlemen you have 
named.. . A.— (Interrupting) The business got larger, and of 
course Ave needed more help, and each one was assigned to a 
different capacity. 

Q.—What A\*as Mr. Curran's job Avitli Mr. Phillips? A.— 
LI Mr. Curran came in later 011 — around 1926. I belieA'e he came 

in about the end of 1926. He came in through a political cam-
paign. 

Q.—What Avas his particular Avork for Mr. Phillips? A. 
Mr. Phillips had a habit of picking out a favorite candidate every 
year, and laid great stress on having one elected, and he ahvays 
Avent through an extensive campaign. 

ME. HACKETT: Under Avlmt allegation is this eviden-
ce being made? 

20 
MR. O'DONNELL: Mr. Curran A v a s called to testify. 
MR. HACKETT: Mr. Curran has not been called in this 

case. 
MR. O'DONNELL: But there is a consent that the evi-

dence applies. 
BY MR. O'DONNELL CONTINUING: 

2Q Q . — Y o u have a knoAvledge of the matters in issue in this 
case? A . — I have. 

Q.-—Can you tell his Lordship as to any intervieAVS or com-
munications you may haAre had Avith Mr. John M. Phillips in or 
about December, 1927? A.—In 1927 I met him every day, pret-
tAr nearly, A\Then he Avas in toAvn. What you Avant to knoAv is Avhen 
he started to talk about the bonds. I Avas called up 011 a Saturday 
night to go out and see him on the Sunday. 

BY THE COURT: 
40 Q.—In what month, and Avhat year? A.—He called me 

on a Sa tarda A* night, 011 the telephone. 
Q.—When? A.—In 1927. 
BY MR. O'DONNELL CONTINUING: 
Q.—What month? A.—I think it Avas after Thanks giv-

ing. 
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Q.—In 1927? A.—Yes. I coulil not tell you exactly what 
Sunday, but It was after the Thanksgiving Holiday. 

Q.—And, what transpired as a result of that call? A.— 
'We landed in Freeport around eleven or half past eleven, and 
wo were ushered upstairs. 

BY THE COURT: 
^ Q.—Were you alone? A.—No: Mr. Campbell and myself. 

BY MR. O'DONNELL CONTINUING: 
Q.—Was this in the morning, or at night? A.—About 

eleven or half past eleven in the morning. 
We went upstairs. Mr. Phillips was resting in bed. Mr. 

C.issidy was there. We started to talk about conditions, and 
what was going 011. At the time an investigation was in sight, 
aud, of course, we had a lot of things to talk about. 

20 Q.—He was having trouble with the Income Tax people 
at the time? A.—We had trouble with the State Income Tax 
people, and the Federal people at the same time. 

Q.—And, at Mr. Phillips' request you went over to his 
place? A.—That happened pretty nearly every Sunday, or some-
times once or twice a week. 

Q.—Where was .Mr. Phillips living then? A.—In Free-
port. 

Q.—And, where were you living? At the same address as 
3Q you have given us? A.—Yes. 

Q.—How far is Freeport from where you lived? A.— 
About 25 miles. 

Q.—What happened when you went to Freeport? A.— 
After Ave got there Ave Avere talking about the conditions that, 
existed at the time, and Mr. Phillips said, — he did not say it 
to me, but he said it in general . . . 

BY THE COURT : 
Q.—Did you hear it? A.—I Avas sitting there. He Avas 

40 addressing himself to Mr. Cassidy. 
MR. HACKETT: I m a k e the sqme objection to this that 

I haA*e previously m a d e to evidence of this character. 

HIS LORDSHIP: It Avill be taken under reserve of your 
objection, Mr. Hackett. 
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BY THE COURT: 
Q.—You were in the room? A.—Yes. 
Q.—Yourself, Mr. Cassidy, Mr. Phillips and Mr. Camp-

bell? A.—Yes. 
Q.—What did you hear, and what happened? Speak only 

of your own personal knowledge? A.—After the rest of the con-
10 versation, they talked about the bond. The bonds were wrapped 

up, and Mr. Cassidy went away about half an hour later. 
Q.—What kind of bonds? A.—City Bonds. 
Q.—New York City bonds? A.—Yes. 
BY MR. O'DONNELL CONTINUING: 
Q.—Where did the bonds come from? Were they in the 

room when you got there? A.—They were in some black valise 
like — a small valise. 

Q.—Where was the valise? A.—Underneath the bed. 
Q.—Did you see the bonds? A.—I did see the bonds, yes. 
Q.—And, then what happened? A.—The wrapped up a 

bundle, and Cassidy took them away. 
Q.—Who went with Cassidy? A.—None of us. 
Q.—Who remained there with Mr. Phillips? A.—Mr. 

Campbell and myself. 
Q.—You do not know where Cassidy went? A.—No. 
Q.—He left the room with the bonds, or some of them? 

A.—Yes. 
30 Q - — b 0 1 1 ^ you saw? A.—No. 

Q.—Some remained there? A.—Some remained there. 
Q.—Do yon know how many bonds Avere taken aivay? A. 

No, I do not. 
Q.—Was it a small bundle or a large bundle? A.—A 

pretty fair size bundle. 
Q.—Do you knoAv the denominations of the bonds? A.— 

They Avere all $1000 bonds. 
Q,—And, they were ivrapped up there, and taken away by 

Dr. Cassidy? A.—Yes. 
40 Q.—What did you do after Dr. Cassidy left the room? A. 

We had luncheon. We left about three o'clock or half past three. 
Q.—Whom do you mean by "we"? A.—Mr. Campbell, 

Mr. Phillips and myself. 
BY THE COURT: 
Q.—Cassidy Avas gone? A.—Yes. your Lordship. 
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BY MR. O'DONNELL CONTINUING: 
Q.—Did you have any conversation with Mr. Phillips later 

011 in the month? A.—We had conversations pretty nearly 
every day. 

Q.—Was there ever any discussion between you and Phil-
lips as to a trip to Montreal, or to Canada, about that time? A. 

10 Yes, there was. 
Q.—Will you tell His Lordship what it was? 
MR. HACKETT: It is understood the same objection 

stands. 
HIS LORDSHIP: Yes. 
WITNESS: I had been to Montreal with Mr. Phillips 

about a dozen times. Every time he came here he wanted some-
body to come along with him, and I had been with him about a 

20 dozen times in the last ten or fifteen years. There was not a year 
that Ave did not make one or tAvo trips up here. Sometimes in the 
summer and sometimes in the Avinter. 

This particular time he told me Mr. Cassidy Avas going 
vith him. I said "If Cassidy goes along, leaATe me out, on ac-
count of business conditions. It is hard to get business in the 
last tAvo or three years, and the company AA'Ould like me to be 
around every day and talk it OArer Avith them." I did not feel like 
going, and I did not go along. 

39 BY THE COURT: 

Q.—You did not accompany Mr. John M. Phillips and Mr. 
Cassidy to Montreal? A.—No. 

BY MR. O'DONNELL CONTINUING: 
Q.—Mr. Curran stated, at page 164 of his deposition —, 

speaking of yourself — "He Avas Avith Mr. Phillips at all times. 
As 1 understand it he Avas a confident of Mr. Phillips." Is that 

. „ a fair statement? A.—If Mr. Curran saArs so. 
40 " 

Q.—As a matter of fact, Avere you or AA'ere you not very 
friendly and A'ery confidential Avith Mr. Phillips? A.—Absolu-
tely. I stated that before. 

BY THE COURT: 
Q.—Of course you understand if you AA'ere really a con-

fident of Mr. John M. Phillips you must say so. A.—I Avas. 
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BY MB. O'DONNELL CONTINUING: 
Q.—Did Mr. Phillips ever discuss personal business af-

fairs with you? A.—Many a time. All the time. 
Q.—He trusted you with his confidence? A.—Yes. 
Q.—Did you ever have any interviews with Phillips after 

his return from Florida? A.—1 had interviews — that is talks 
10 over the telephone with him — AVliile he was in Florida, every 

other day. His doctor, who was connected with the operation and 
who was the leading spirit in the operation in Florida, was a 
particular friend of mine. He was Mr. Phillips private physician. 
He could not go to Florida. Every day he called my house, and 
the Doctor was there, and I answered him on the telephone. 

Q.—Did you see Mr. Phillips after his return from Flo-
rida? A.—I did: 

Q.—Did you see him while he was in Atlantic City befo-
re he died? He died on July 3rd, 1928. A.—I did. 

Q.—Did you see him a short time before he died? A.— 
I saAV him ten days before he died. 

Q.—Where did you see him? A.—In Atlantic City. 
Q.—Will you tell his Lordship AA'hat transpired on that 

occasion betAveen you and Mr. Phillips? A.—About ten days 
before he died. I got a phone call from him in the morning. He 
said "Can vou take a run doAvn? I AA'ant to see you". I said "I 
cannot do it today, but 1 will be doAvn tomorroAV." He said 
"Bring the Avife Avith you, and give her a day's outing." I started 

3Q off in the morning at nine o'clock, and got down there in the af-
ternoon. I stayed there until the next morning. 

BY MR. COOK: 
Q.—Did you stay at Mr. Phillips' country house? A.— 

In his cottage, yes. 
We sat doAArn together, and the Avomen Avent out for a Avalk 

on the board Avalk, and Ave started to talk about conditions; IIOAV 
it looked around the County, as to politics and business condi-
tions. He asked me AA'hat I thought about conditions, and I said 

40 "'Well, it does not look so very healthy just at the present time. 
There is a lien and restriction from the GoA'ernment on every 
contract AA'e are connected AA'ith, and AA'e cannot get any money 
until those liens are off." 
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BY ME. O'DONNELL CONTINUING : 
Q.—Those were Income Tax liens? A.—They were sent 

out from the Income Tax people. There was a lien on any pro-
perty that would belong or had anything to do with Phillips. 

Q.—And, the Government had tied up . . . 
ME. HACKETT: I object to any evidence of liens un-

less they are produced. This is not the best evidence. 
WITNESS: I can bring along the letter they sent me, 

if you want to see it. 
MR. HACKETT: I object to any testimony as to liens 

and ask that it be stricken from the record. 
HIS LORDSHIP: Let us confine ourselves to what is 

pertinent to the case. All those conversations have 110 bearing 
20 ,011 the case. 

MR. HACKETT: But niv friend has made the witness 
say there was a seizure 011 Mr. Phillips' property, and I ask that 
that evidence be stricken from the Record, and that the best evi-
dence be furnished. 

MR. O'DONNELL: I t is simply preliminary. I t goes to 
the very root of the money that is here, and as fa r as the plain-
tiff is concerned, is the explanation of the money being here. 

„ I simply want to elicit from the Avitness Avhat the condi-
lions AA*ere about the time he S O A V Mr. Phillips in Atlantic City. 

BY MR. O'DONNELL CONTINUING: 
Q.—Was there any discussion Avith Mr. Phillips as to any 

moneys Avhich might be in Canada? 
MR. HACKETT: I object to the form of the question as 

leading and suggestive. 
WITNESS: Yes. 

40 BY MR. O'DONNELL CONTINUING: 
Q.—What Avas the remainder of the conA'ersation you had 

Avith Mr. Phillips at that time in Atlantic City? A.—It wound 
up by him saying: "Just as soon as I Avill be in shape to go to 
Montreal Ave Avill have some money, so if anything should come 
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along in our line of business that we Avould be able to finance 
it." 

Q.—And, that Avas all that transpired at that time? A . Yes. 
Q.—Did you eArer see Mr. Phillips aliAre after that? A.— 

No. 
Q.—When did you next see him? A.—I S U A V him about 

five hours a f te r he died. 
Q.—Where Avas his body? A . —In the same place. 
Q.—Atlantic City? A.—Yes. 
Q.—You Avent to Atlantic City as soon as you heard of 

his death? A.—Yes. 
Q.—Whom did you see there at tha t time? A.—I saAV 

Frankie Phillips. 
Q.—That is Francis Phillips? A.—Yes. 
Q.—The son of John M. Phillips. A.—Yes. 

20 Q*—T)id you liaAre anj r intervieAv or com rersation Avith 
him? A.—Very short. 

Q.—Please tell his Lordship Avhat it Avas? A.—I asked 
Francis Phillips — I said "How are you fixed for money? HaA*e 
you any money around?" 

ME. HACKETT: Under what item in the pleadings is 
this conA rersation with Mr. Francis Phillips being put into the 
record? 

MR. O'DONNELL: My friend made the statement this 
morning to tbe effect that he Avould object to coiiA'ersations Avhich 
Avere not against interest. I am asking this AA'itness to tell your 
Lordship what Avas said hetAAreen my friend's client and this gen-
tleman. There is nothing unfair in that. 

H I S LORDSHIP : I will allow the question. 
MR. HACKETT: The point is, it is not alleged. 
MR. O'DONNELL: It is not necessary that every con-4Q A'ersation and every detail should be alleged. 
BY THE COURT: 
Q.—About Avliom were you speaking in your ansAver? A. 

Francis Phillips. 
Q.—Under reserve of the objection made by counsel, Avhat 

transpired between Francis Phillips and you then? A.—He 
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said "Andy I have not any money here, but af ter the funeral is 
over you know I have money in 1113- name, Ave liaire money in our 
name — and I can go and get it af ter the funeral." 

Q.—Did 3'ou understand then that he Avas meaning he 
would fall heir to the estate of his father, and that Avould pro-
cure him some money? A . — I do not knoAV Avhat he meant, but 
that is Avhat he told me. I kneAv the mone3T Avas there, and he 

JO kneAv I knew it. 

BY MR. O'DONNELL CONTINUING: 
Q.—And, that money Avas Avhere? A.—Up here in Mon-

ti-al. 
Q.—Whose monev was that? A.—Phillips' money. 
Q.—Which Phillips? A.—John M. Phillips. 
MR. HACKETT: I object to verbal proof of the owner-

2q sh.jp of this money, in a matter exceeding $50. 
H I S LORDSHIP: I do not knoAV ivhy you Avant to make 

any verbal evidence of the OAvnership. You have alleged in j'our 
Declaration that you Avere the heirs, and you have produced the 
Will. That is a good title. I t is a proof according to Article 583 
of the Civil Code. Why go fur ther and try to disprove your Will? 

I t must be taken for granted that according to the Will 
if Francis Phillips was the heir of his father, any money that 
was the property of the Estate of John M. Phillips Avould, in 

3Q par t at least, become the property to Francis Phillips. Of course 
if you Avant to abandon 30111- title, Avhich you urge in your De-
claration under the Will, and if you open the door to verbal evi-
dence on the question of oAA-nersliip, then I Avill tell Mr. Hackett 
that the door is open, and invite him to go in. 

MR. O'DONNELL: We have alleged that Ave are the 
owners of said money. Mr. Hackett admits that at one time Ave 
Avere the oivners. 

H I S LORDSHIP: As I understand the case up to H O A V , 

4 0 I think you are trying to SIIOAV tha t the $312,000 deposited in 
Montreal Avas the property of John M. Phillips. 

MR. O'DONNELL: That is the point exactly, your Lord-
ship. We allege Ave O A V H the property. 
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H I S LORDSHIP: I will allow you to prove that the 
money deposited with the Montreal Safe Deposit Company was 
the property of John M. Phillips. 

MR. O'DONNELL: I will withdraw the question. 
CROSS EXAMINED BY MR. HACKETT, K. C. OF 

10 COUNSEL FOR DEFENDANT: 
Q.—Where were you born? A.—In Germany. 
Q.—Where in Germany? A.—Wurtzburg, in the south-

ern par t of Germany. 
Q.—What is the name of the place? A.—Wurtzburg. 
Q.—How old Avere you Avlien you came to this country? 

A.—About eight or nine. 
Q.—When did you learn hoAv to talk English? A.—-Just 

as soon as I got here. 
20 MR. HACKETT: I t is understood that my cross-exa-

mination is being made under reserve of my objections. 
BY MR. HACKETT CONTINUING: 
Q.—You have told us that you Avent to Atlantic City im-

mediately af ter John M. Phillips died? A.—Yes. 
Q.—When Avas that? A.—That Avas on the 3rd dav of 

July, 1928. 
Q.—What time (lid he die? A.—I got notice at the race 

3 0 track. 
Q.—That is not Avhat I asked you. What time did he die? 

A.—I do not knoAv, I Avas not there. 
Q.—That is strange, because you said you arriA'ed five 

hours after his death? A.—That is AA'liat they told me. That he 
AA'as dead five hours Avhen I got there. 

Q.—You h a v e b e e n t e s t i f y i n g a s t o Aidiat Avas t o l d y o u ; 
n o t AA'hat y o u knoAv? A . — I c o u l d n o t h a v e b e e n a t t h e r a c e t r a c k 
a n d a t h i s b e d s i d e . 

40 Q-—What time did you arrive in Atlantic City? A.— 
About five o'clock. 

Q.—Did you go immediately to the cottage? A.—Imme-
diately. 

Q.—Whom did you see there? A.—I S U A V Frankie Phil-
lips, and Tommy Grimes. 
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Q.—Did you see any one else? A.—Not at that time, 
when I got there. Yes, Mr. Franz AA'as along AA'ith me. He came 
along Avith me down there. 

Q.—You did not see any one else? A.—Not at that time. 
Q.—You did not see Mrs. Francis Phillips? A.—Later 

on. Which Mrs. Phillips? 
10 COUNSEL: Mrs. Francis Phillips? 

A.—No. 
Q.—You did not see her? A.—No. 
Q.—You knoAAr Mrs. John 31. Phillips AA'as not in Atlantic 

City AA'hen her husband died? A.—That is right. 
Q—She A\Tas not there? A.—No. 
Q.—And you knoAA' that Mr. Phillips had not seen his AA'ife 

for some time before his death? A . — I do not knoAA'. 
Q.—But you told us a feA\r moments ago that you rather 

20 prided yourself on the great confidence Mr. Phillips reposed 
in you? A.—Not in his priA'ate affairs. 

Q.—All he confided in you, of course, AA'as the ownership 
of the money in Montreal. That is all he told vou about? A.— 
No. 

Q.—Do voir mean that is all he told vou, or that he told 
Arou something else? A.—He told me a lot more. 

Q.—Were you or AA'ere you not on intimate and confident 
terms AA'ith John M. Phillips? A.—I AA-as. 

Q.—Were A ' O U or AA'ere A T O U not an intimate and confidant 
3 0 of John M. Phillips? A.—I was. 

Q.—Did you or did you not knoA\' that there AA'as trouble 
betAA'een John M. Phillips and his AA'ife, and that they had not 
seen each other for a period of time before his death? A.—No, 
I did not. 

Q . — I n any eA'ent, he Avas liA'ing in Atlantic City and his 
AA'ife AA'as l iA ' ing s o m e A v h e r e e l s e ? A . — I belieA'e h i s AA'ife AA'as 
doAA-n there many a time. 

BY THE COURT: 40 Q.—There AA'as a Mrs. Phillips there AA'hen vou arriA'ed? 
Which one AA'as it? 

MR. O'DONNELL: The present Mrs. Paulsen, Mrs. 
Francis Phillips at the time. 

H I S LORDSHIP: The Avife of the boy? 
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MR. O'DONNELL: Yes, your Lordship. 
H I S LORDSHIP: Mrs. John M. Phillips was not there? 
MR. HACKETT: No, your Lordship. 
BY MR. HACKETT CONTINUING: 

10 Q-—To whom did you speak on your arrival, apar t from 
Mr. Francis Phillips? A.—There were only two people there. 

Q.—Grimes and Francis Phillips? A.—Yes. 
Q.—Was Grimes a friend of Mr. Phillips? A.—Well, I 

do not know. 
Q.—You never saw him with Mr. Phillips in your life? 

A.—Yes, I did. 
Q.—Was he or was he not a friend of Mr. Phillips? A.— 

T do not know if he was a friend or not. 
Q.—Was he with him a great deal? A.—For the last two 

20 
z u years, yes. 

Q.—And, before that? A.—Not so much. 
Q.—But he was with him constantly towards the end of 

his life, was he not? A.—Not constantly. 
Q.—Do you know how long Grimes had been in Atlantic 

City? A.—The last time he was there he was there quite a lit-
tle Avhile. I could not tell you how long. 

Q.—HOAV many Aveeks ? A . —May be four Aveeks. 
Q . —Was he in Florida Avitli Mr. Phillips? A.—I think 

30 he A\*as doAvn there for a little AAdiile. 
Q.—When Avas the last time vou came to Montreal Avith 

Mr. Phillips? 
MR. P H I L L I P S : The last time I was here Avith Mr. 

Phillips? 
COUNSEL: Yes. 
A.—About tAATo years ago. 
Q.—Where did 'you stay? At Avhat Hotel? A.—At the 

40 Mount Royal Hotel. 
Q . — H O A V many days Avere you here? A.—A couple of 

days. 
Q.—Did you register in your O A V H name? A.—No. 
Q.—Why not? A.—Mr. Phillips registered me. 
Q.—HOAV did he register you? A.—I do not knoAv. 
Q.—In AA'liat month Avas that? A.—It Avas in the Fall. 
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Q.—Of what year? A.—About four years ago. Two years 
before he died. 

Q.—That would be six years ago? A.—That is all right. 
Q.—You say you were the intimate friend and confidant 

of Mr. Phillips, and know about his personal affairs? A.—We 
never discussed personal affairs. 

Q.—But, he unbosomed all his business affa i rs to vou? 
10 A.—Absolutely. 

Q.—Mr. Phillips appears to have made some reference 
in your presence to moneys in Montreal? A.—He did. 

Q.—Where else did he have that money? Of course he did 
not tell you? A.—I always knew how much money he had in 
the bank balance. He told me that. I believe he had some money 
somewhere. 

Q.—Where? A.—In Jersey, I believe. 
Q.—Where? A.—I do not know. 

20 Q.—And, that is all you know? Apparently all you know 
is what Mr. Campbell knows, and all Mr. Campbell knows is 
what you know — and it is all centered on the fact that there was 
monev in Montreal. Is that what vou wish us to understand? 
A.—Oh no. 

Q.—Would you mind telling me about the conversation 
you had will Francis Phillips in Atlantic City? What did you 
say to him about money? A.—You know what you say when you 
come in af ter somebody dies. 

Q.—But I am not talking about somebody dying. I am 
30 talking to you about money. A.—I said "Frankie, how are you 

fixed? Have you got money?" He said "I have not got any money 
just now, but you know I can get it." 

Q.—Was that all he said? A.—I said "Can I help you 
out? Do you need any?" And he said "No Andy". 

Q.—And that was all he said to you on that money ques-
tion? A.—You do not talk so much after an accident like that. 

Q.—But, conceding you do not talk so much, when trou-
ble and grief come along, I want to know if what you have stat-
ed is all that you said and all that Francis Phillips said with 
regard to money matters? A.—That is right. 

Q.—And you pledge your oath to that? A.—I do. 
Q.—You did not say a Avord more, or a Avord less? A.— 

No. Q.—You are sure of that? A.—Pretty near. 
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Q.—And, anything you may have said to the contrary on any other occasion disappears, and what vou have said just now stands final and ultimate. Is that correct? A.—That is correct. 
Q.—And you cannot be budged from that? .A.—No. 
Q.—And, you are absolutely positive of it? A.—Absolu-tely. 
Q.—You have told me that Mr. Phillips telephoned you 

one day — which happened to be a Sunday (and all the impor-
tant transactions in this case were performed on a Sunday) and 
invited you to go to Atlantic City. Is that correct? A.—That 
w;is not 011 a Sunday. 

Q.—How long was it before Mr. Phillips died? A.— 
About ten days. 

Q.—We are in agreement 011 the fact that Mr. Phillips 
died 011 July 3rd, 1928? A.—Yes. 

Q.—Ten days before that would be, I believe, June 24th? 
2Q A.—It might have been a couple of days earlier, or later, I am 

not so sure about that. 
Q.—This morning with Mr. Campbell, Ave had Mr. Lin-

col us birthday and George Washington's birthday, and as it 
happened you went 011 St. Jean Baptiste's birthday (he is the 
patron saint of the Province of Quebec) to A'isit Mr. Phillips in 
Atlantic City. You said you took "the Avife". Was it your Avife, or 
somebody else's Avife? Can you ansAver? A.—-Of course I can. I 
am surprised at tbe question. 

Q.—Was it your Avife or somebody else's Avife? A.—Ab-
30 sc-lutely my Avife. 

Q.—And you and ATour Avife Avent to Air. Phillips' borne in 
Atlantic City? A.—Yes. 

Q.—HOAV long did you stay? A.—Over niglit. 
Q.—And you Avent 011 the 23rd, 24th, or the 25th of June? 

A.—That is right. 
Q.—Who was there when you Avere there? A.—I believe 

Frankie AA*as there. 
Q.—Who else was there? A.—I do not knoAV of anybody 

else being there. 
4 0 Q.—Was Mr. Phillips ill at that time? A.—No, he was 

not 
Q.—Do you AATaut us to believe Mr. Phillips A A O I S liA'ing 

alone at that time? A/—He had nurses and different people. 
Q.—One of the difficulties Avith your testimony and why 

it is so unassailable, is that Frankie Phillips is dead, and he can-
not contradict you: and John M. Phillips is dead, and he can-



—1379— 

A n d r e i v Zorn for plaintiff (cross-cxamination). 

not contradict you. N O A V , can you not f ind some liA 'ing person 
Avlio Avas there on the day you AA'ent there and spent some time 
Avith Mr. Phi l l ips? A.—No, I do not think I can. 

Q.—But you are positive you Avent? A.—Yes. 
Q.—With your Avife? A.—Yes. 
Q.—And you are just as sure of that as you are of the 

other testimony you have given? A.—Yes. 
J® Q .—Were did you spent the night Avhen you Avere at Mr. 

Phi l l ips ' home? A.—At the cottage. 
Q.—HOAV many persons spent the night in the cottage? 

The night you and Mrs. Zorn Avere there? A . — I do not knoAV if 
anybody Avas there . . . not that night. 

Q.—Do A'ou mean you and your Avife retired at six o'clock, 
and did not get up until late the next morning? A.—No. 

Q.—Do you seriously Avant this Court to understand that 
yon Avere invited to the home of your bosom friend and you can-

2 0 not say Avhether there Avas anybody else A V I I O spent the night in 
the house or not? A.—There Avere nurses there I do not count 
them for any A'isitors. 

Q.—HOAV many nurses Avere there? A.—There Avas a man 
nurse there. 

Q.—What Avas his name? A.—I do not knoAV his name. 
Q.—Were there any other nurses there? A.—Yes, there 

Avas a Avoman nurse there. 
Q.—Was there a doctor who came in? Be careful U O A V , 

A . — I am not certain about doctors. 
30 Q.—Was there a doctor? A.—I do not knoAv, He may 

have been there Avhen I Avas out. 
Q.—"What time did you say you reached there? A.—On 

the first train. Around tAvo or three o'clock. 
Q.—And AA'hat time did you leave? A.—In the morning. 

The first t rain out. 
Q.—And, von cannot say if there AA'as anybody in the 

house other than a male nurse during the night? A.—Mr. Phil-
lips and I Avere there. 

Q.—And, nobody else? A.—I do not knoAV if anybody 
else AA'as there. 

Q .—HOAV many bedrooms Avere there in that house? A . — 
T think there Avere tAvo. 

Q.—Will you SAvear there Avere only tAvo? A.—That is 
all I saAv. 

Q.—You and your Avife occupied one, and Mr. Phillips oc-
cupied another? A.—Or Mr. Phillips and I occupied one. 
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Q.—You and Mr. Phillips slept in the same bed? A.—I 
think so. 

Q.—Let us not think about those things. Did you or did 
you not sleep with Mr. Phillips that night? A.—I slept Avith 
Mr. Phillips many a time. I do not knoAV if I did it that night or 
not, but I think I did. 

Q.—I am not concerned AA'ith the vagaries of your sleep-
1 0 ing partners. What I AA-ant to knoAV is did you sleep AA'ith Mr. 

Phillips on this particular night in Atlantic City? A.—I did. 
Q.—You SAA'ear to that? A.—I SAA'ear to that, yes. 
Q.—And Mrs. Zorn occupied the only other bedroom in 

the house? A.—Yes. 
Q.—Did you sleep AA'ith Mi*. Phillips because he AA'as ill 

and required your attention? A.—No. Because AA'e AA'ent to bed 
A'ery late and the AA'omen AA-ent to sleep early. Helen Avag there, I 
think, I knoAV there Avere tA\'o AA'omen. 

20 Q-—Of couree there are tAA'o Helens, You are referring to 
the Helen AA'ho is not here — the daugther — not the daughter-
in-law? A . — I did not knoAA' the daughter-in-law. 

Q.—But, you haA-e talked about her here? 
WITNESS: About Avho? 

COUNSEL: Mrs. Francis Phillips. 
A . — I only saAv her once in my life. 
Q.—But, you told us a little AA'hole ago vou saAA' her in 

30 Atlantic City? A.—That AA-as the only time I saAv her. I AA'ould 
not knoAA' her I I O A V . 

Q.—So, you cannot sav Avhether the Helen AA'ho Avas in the 
house AA'as Helen Paulsen of today, the AvidOAv of Frankie Phil-
lips, or Helen Phillips the Oiild of John 31. Phillips by his se-
cond Avife? You cannot say AA'hich one of these it Avas? A.—No. 
I knoAv it could not be Francis' Avife, because I Avould not knoAV 
her. 

Q.—But, von told us a little AA'hile ago you did meet her 
in Atlantic CitAT on that occasion? 40 33UTNESS: Did I say that? 

COUNSEL: Yes. Do you Avish to take it hack? 

A.—No. 
Q.—Then AA'liat do you Avant to take back? Did you or did 

you not see 3Irs. Fran- is Phillips? A.—I only saAv her once. 
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Q.—But, you lmve sworn you saw her in Atlantic City? 
A.—I think it was there. 

Q.—And, it was 011 the occasion of your f irst visit, 011 
St. Jean Baptiste Day? 

ME. O'DONNELL: The witness does not know St. Jean 
Baptiste Day. 

1 0 BY MR. HACKETT CONTINUING: 
Q.—Then 011 June 24th, 1928, or a day before, or a day 

after , you went to Atlantic City? A.—Yes. 
Q.—And, you have testified that there were women in the 

house the night .you slept there with Mr. Phillips? A.—I think 
Helen Phillips was there. 

BY MR. O'DONNELL: 
20 Q.—Which Helen Phillips? A.—Air. Phillips' daughter. 

BY AIR. HACKETT CONTINUING: 
Q.—You have told us you saw John AI. Phillips' daughter-

in-law, Francis ' wife, there? A.—I do not thing I said that. 
Q.—Is it your memory that is not good? A.—My memo-

ry is all right. 
AIR. COOK: He said he met Francis Phillips' wife later 

af ter John AI. Phillips' death. 
30 BY THE COURT: 

Q.—On what occasion do you think Francis Phillips' wife 
was there? Was it 011 the visit you made ten days before the 
death of John AI. Phillips, or was it 011 the visit you made when 
.you were told it was five hours af ter the death of John AI. Phil-
lips? A.—That was the time. 

Q.—So, it was 011 July 3rd, 1928? A.—That is right. 
BY AIR. HACKETT CONTINUING: 

40 
Q.—On July 3rd, did you see Helen Phillips, the sister 

of Frankie? A.—I believe she landed later 011 in the day — la-
ter in the evening. 

Q.—Landed where? A.—At Atlantic City. 
Q.—From Avliere? A.—From Long Island, I belieA*e. 
Q.—Are you sure of that? A.—It may have been the 

next day I am not sure. 
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Q.—Are you sure you (lid not see Mrs. Francis Phillips, the wife of Francis Phillips, on your visit of the 23rd, 21th or 25th of June? A.—No. 
Q.—You are not sure? A.—I did not see her. 
BY THE COURT: 

10 — a i e s m e »" o u n o * s e e • A-—No, I did not. 
BY MR. HACKETT CONTINUING: 
Q.—Who were the women to whom you referred? The 

women who slept in the house the night you slept with John M. 
Phillips? A.—I guess it was Helen Phillips. 

Q.—Who was the other one? A.—That is all 1 know. 
Q.—Of course you are not forgetting your wife? A.— 

Absolutely not. 
20 Q . _ I s it your testimony that Helen Phillips, the sister 

of Francis Phillips, slept with Mrs. Zorn that night? A.—I be-
lieve so. 

Q.—Who else was in the house? A.—We had people co-
ming in and out, from the Hotel — friends of Mr. Phillips. 

Q.—Try to remember some live ones. A.—I could not 
bring my friends from Long Island City to Atlantic City and 
bring them in there. 

Q.—But you say there were people who came in to the 
Phillips' cottage from the Hotel that evening. I am now asking 

' you to name them? A.—I did not know them. 
Q.—So you want me to understand that you were with 

your bosom friend in his home, and people came into the home 
and you did not meet them? A . — I cannot tell you who Avas 
there. If I kneAV them I Avould tell you AAJIO they Avere. 

Q.—Then, you Avant the Court to understand that on a 
friendly \Tisit to Mr. Phillips, people came in from the hotel to 
see him, in his home, and you Avere not introduced to them and 
did not meet them? A.—Mine Avas not a friendly visit. Mine 

40 Avas a business A*isit. 
Q.—You told us you AA'ent to Mr. Phillips' home on the 

23rd, 24th or 25tli of June, and you Avent again on the 3rd of 
July? A.—Yes. 

Q.—Where is this home situated in Atlantic City? A.— 
About a block from the Ambassador Hotel, it belongs to the 
Ambassador. 
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Q.—Is it par t of t i e Ambassador? A.—I believe tlie sa-
me people who own the hotel own the cottages. 

Q.—I wanted you to describe the bed in which you and 
Mr. Phillips slept together. A—lust an ordinary double bed. 

Q.—Was it wood, or iron, or steel, or what? A.—That 
I do not know. 

Q.—How was the house, or cottage, described or known? 
A.—Santa Barbara, I believe. 

Q.—And, you say there were but two bedrooms in that 
cottage? A.—Well, I did not look around. I was mostly in the 
reception room. 

Q.—HOAV many rooms Avere there? A.—You asked me 
before IIOAV many bedrooms there Avere, and I said tAvo. 

Q . — W h a t other rooms Avere there? A.—There Avas one 
reception room. 

Q.—You haA'e told us that you Avere Avith Mr. Phillips f o r 
2 0 A number of years, and that AA'hen his business assumed a cer-

tain A'olume you Avere replaced by a number of individuals. Is 
that correct? A.—Yes. 

Q.—With the groAvth of the business one man could no 
longer perform all the duties, and they AA'ere subdivided and 
assumed bv several others. Is that correct? A.—Yes. 

Q.—Do you Avish the Court to understand that Mr. Phil-
lips' business had increased in A'olume, and the revenues from it 
had likeAvise increased? A.—Yes, sir. 

Q.—You considered Mr. Phillips a Avealthv man? 
30 

WITNESS: When he died, or when he Avas alive? 
COUNSEL: When he was alive. 
W I T N E S S : What year? 
COUNSEL: I Avas speaking of those years to AA'hich you 

and I referred; after the business had groAA'n to such dimensions 
that a number of individuals replaced you. 

4 0 MR. O'DONNELL: "What years would that be? 
W I T N E S S : Which year? 
BY MR. HACKETT, CONTINUING: 
Q.—You told His Lordship that AA'hen the business reach-

ed a certain A-olume, about 1924, that other persons took OA'er 
your duties. I am now asking you if at that time, and after-
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wards, you considered Jolin M. Phillips as a wealthy man? 
A.—Of course I did not count it, but he was better off than he 
was before. 

Q.—I want to know — and yon must remember you have 
told u s hoAV intimate you Avere, not in personal matters, but in 
business matters — A\rhat Avas his Avealtli, in your opinion, at 
that time? 

ME. O'DONNELL: Is this relevant? 
MR. HACKETT: Yes, it is very relevant. 
MR. O'DONNELL: I t does not arise out of the exami-

nation in chief of the Avitness. Mr. Zorn expressed no opinion 
AA'hatever as to the value of Mr. Phillips' estate, or his AArealth, 
and I submit the question is entirely illegal, and anything this 
Avitness would say Avould, in any event, be only hearsay. 

MR. HACKETT: I am endeavoring to cross examine a 
gentleman AA'ho has a very glib tongue, and Avho is telling us 
ivliat dead man haATe said, and 1 think I am entitled to some la-
titude. 

MR. O'DONNELL: I do not think my learned friend is 
treating the Avitness as he should be treated. Those reflections 
my friend is making from time to time are entirely uncalled 
for. There is no warrant for the statement that the Avitness has 
a very glib tongue. 

HIS LORDSHIP: What bearing has John M. Phillips' 
Avealth on the case? 

MR. HACKETT: If your Lordship forces me to disclose 
the point of my cross examination, its effectiveness disappears 
entirely. 

MR. O'DONNELL: I submit my friend must remain 
Avithin the limits of what Avas dealt Avith in the examination in 
chief. There Avas no question about the Avealth of Mr. Phillips, 
neither before nor after his death. 

MR. HACKETT: But the Avitness has taken us into a 
bedroom filled Avith bonds, and H O A V my friend Avauts to cut out 
my cross examination. It is preposterous. 
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H I S LORDSHIP: You may cross examine liim 011 tlie 
bonds, but you cannot make an investigation into the wealth 
of Mr. Phillips. 

MR. HACKETT: But, in dealing with a witness of this 
k i n d . . . 

MR. O'DONNELL: Again we have my friend making 
reflections. We have him saying "A witness of this kind". He 
has already said "A witness with a glib tongue", and so on. I 
do not think the Avitness has done or said anything to deserve 
those remarks. All this is appearing in the Record. 

MR. HACKETT: I t strikes me that I would be in a very 
peculiar position if I have to folloAV the line indicated bv oppo-
sing Counsel in my cross examination, particularly in a depo-
sition AA'hich so far as its Avorth goes rests exclusively upon the 
assertion of the Avitness of Avhat tAvo dead men have said. 

HIS LORDSHIP: Your cross examination, of course, 
cannot go beyond the examination in chief, except if you Avant 
to repudiate the testimony of the witness, in Avliich event you 
may attack his credibility. 

As to the question put, there Avas nothing in the examin-
ation in chief of the Avitness 111 regard to the Avealth of John M. 
Phillips, and that subject is not in question in this case. The 
only question before me is the question of the oAA-nership of the 
money deposited Avitli the Montreal Safe Deposit Company. 

I think your question is illegal, Mr. Hackett, and I main-, 
tain the objection. 

BY MR. HACKETT, CONTINUING: 
Q.—You have been telling us of the great intimacy Avhich 

existed betAveen you and Mr. Phillips. You can probably tell us 
hoAv many bonds Avere in Mr. Phillips' bedroom on this Sabbath 
morning you and Mr. Campbell called upon him at Freeport? 
A.—I could not tell A'ou. I did not count them. 

40 MR. O'DONNELL: He has already said that. 
H I S LORDSHIP: You should not interfere with the 

cross examination, Mr. O'Donnell. 

20 

30 
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BY AIR. HACKETT, CONTINUING: 
Q.—I would draw your attention, Air. Zorn, to the fact 

that you were very careful to explain to the Court tha t only a 
portion of the bonds were taken away by Dr. Cassidy. You were 
also able to tell the denomination of the bonds. Surely your acute 
'mind and alert eye must have enabled you to form some opinion 

10 as to the value of the remainder of the bonds in the room after 
Dr. Cassidy left. 

H I S LORDSHIP: The witness has said they were New 
York City bonds, and were of the denomination of $1000. He did 
not say how man}' bonds were there. 

BY THE COURT: 
Q.—Can you say the number of bonds that were handed 

to Dr. Cassidy? A.—I cannot, your Honor. 
20 Q.—Not even approximately? AVas it a large bundle? A. 

I handled City bonds man}- a time. 
BY AIR. HACKETT: 
Q.—For whom? A.—For contractors. 
Q.—So, you are familiar with the City bonds? A.—I am. 
Q.—And, from this familiartv (which I hope did not 

breed contempt) you were able to tell, were you not, bv glancing 
at the pile of bonds how manv were in it? A.—Yes, von could 

30 — $200,000 or $300,000. 
Q.—Left? A.—I do not know what was left. I did not 

look into the suitcase to see what was left. 
BY THE COURT: 
Q.—Was it a very thick bundle? A.—It was about 10 

or 12 inches high. 
Q.—What was the size of it? A.—You know, the regu-

lar size. 
^ Q.—Rectangular? A.—Yes. 

BY AIR. O'DONNELL: 
Q.—Longer one way than the other? A.—Yes. 
BY THE COURT: 
Q.—What was the length, and Avhat Avas the Avidth? A. 

That would depend on I I O A V they AArere laid. 



—1387— 

Andreiv Zorn for plaintiff (cross-cxamination). 

Q.—They were f la t? A—Yes. 
Q.—About what was their length? A.—About 12 to 15 

inches. 
Q.—And, the width? A.—About 10 or 12 inches high. The 

width was about 8 inches. 
Q.—Is that the size of the New York City bonds? A.— 

The same. 
1 0 Q.—That was the size? A.—Yes. 

BY MR. HACKETT, CONTINUING: 
Q.—You are referring to the number of bonds that were 

left af ter Mr. Cassidy had gone? A.—No, I was not. 
Q.—Then, what were you referring to? A.—I was refer-

ring to what was packed up to be taken away. 
Q.—I would like you to forget for the moment what was 

taken away, and please tell us the number of bonds, and the 
20 face value of the bonds, that Avere left? A.—That I do not knoAv. 

Q.—You have not the remotest idea? 
MR. COOK: I submit that is not a proper A\Tay of cross 

examining a Avitness. Mr. Zorn has already answered this ques-
tion at least half a dozen times. 

BY THE COURT: 
Q.—Are those bonds in many denomination? A.—There 

are $100 bonds, and $1000 bonds. 30 BY MR. HACKETT, CONTINUING: 
Q.—And, those Avere all $1000 bonds? A.—Yes. 
Q.—Although you told the Court that Avhen Dr. Cassidy 

left he only took a portion of the bonds, yon AA'ish the Court to 
understand noAV that you can form no appreciation of the num-
ber that Avere left behind? A.—No. 

Q.—Or, their face value? A.—No. 
Q.—Again, from this intimacy Avhich existed between you 

40 and Mr. John M. Phillips do you knoAv of any other moneys or 
bonds that he had elsewhere than in the bedroom that day? A. 
No. 

Q.—You knoAv nothing at all of it? A.—No. 
MR. COOK: I do not Avant to suggest anything to the 

Avitness. We are discussing the bonds that were in Mr. Phillips' 
room, and H O A V my friend puts the question: "Do you knoAv any-
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thing about other money or bonds". Tbe Avitness has bonds in 
his mind, and he says: "No" ; but he must know, and does knoAV, 
about other moneys that Phillips had, because he Avas Phillips' 
confidential man. 

MR. HACKETT: That is just Avhat I am trying to im-
press upon him, and the only thing he can remember is the 1110-

10 ney in Montreal. 
MR. COOK: That is absolutely improper. 
BY MR. HACKETT, CONTINUING: 
Q.—It has just been repeated to us on very high authori-

ty that you Avere the confidential man of Mr. Phillips, and I ask 
you lo say, out of the Avealth of that confidence, Avhether in De-
cember 1 9 2 7 , and January, 1 9 2 8 , you knoAV of other bonds or 
other moneys AA'hich belonged to Phillips, apart from the bonds 

2 9 that Avere in his room at that time? A . — I do not knoAV. 
Q.—So, although you were the confidential man of Mr. 

Ph i l i p s he did not confide in you about his moneys? A.—Yes, 
lie did. 

Q.—But, you did not knoAV where he kept his money? A. 
Bonds AA'ere a second consideration as far as I AA'as concerned. 

Q.—What Avas the first? A.—HOAV much money Ave had 
in the Bank so that AVC could do business. I kneAv that. 

Q.—HOAV much money did you have in the Bank? A.— 
3Q Sometimes Ave had $25. and sometimes Ave had $250,000. 

Q . — C a n you H O A V come back to m y original question, and 
tell m e the approximate Avealtli of Mr. Phillips at that t i m e ? 

MR, O'DONNELL: Same objection. 
W I T N E S S : I cannot. 
H I S LORDSHIP: Was this Avitness heard before the 

Commissioner in NeAv York? 

4 Q MR. O'DONNELL: Yes, your Lordship, he Avas called 
by the Plaintiff in the other case, but not on this point. 

BY MR. HACKETT. CONTINUING: 
Q.—On the day John 31. Phillips died, July 3rd, 1928, is 

it to your knoAA'ledge that Francis Phillips had on deposit in the 
Bankers Trust Company at Atlantic CitAr betAveen $25,000 and 
$30,000? 
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MR. O'DONNELL: I object to this as irrelevant, Fran-
cis Phillips might have had ten other bank accounts, or he might 
have had no bank accounts. Whether he had or not is absolu-
tely irrelevant to this case. 

H I S LORDSHIP: I do not think that is a relevant ques-
tion, Mr. Hackett, and I am disposed to maintain the objection. 

1 0 MR. HACKETT: I would ask your Lordship to bear in 
mind that the Avitness told us he Avent to Francis Phillips and 
said to him: " I I O A V are you fixed for money?" and the answer 
given by Francis Phillips goes into the Record. I cannot imagine 
a question more relevant than the one I have asked. 

HIS LORDSHIP: And Francis Phillips .answered he 
had no money, but that he Avould haA'e some. 

The Avitness simply reports the ansAver of Francis Phil-
2q lips, that he had no money. 

MR. HACKETT: And surely I am entitled to establish 
the improbability of that ansAA'er, bv asking him if he knoAVS the 
boy at that time had betAveen $25,000 and $30,000. I Avant to pro-
ve he is not telling the truth. 

MR. O'DONNELL: Or, that Francis Phillips may not 
haA'e been telling the truth. 

HIS LORDSHIP: You are trying to prove that Francis 
30 Phillips lied to him? 

MR. HACKETT: Or, that he is lying to the Court. I t is 
my duty to cross examine the A v i t n e s s . and I submit I haA'e the 
right to do it. 

HIS LORDSHIP: That is just the reason Avhy I asked 
you to state AA'hy your question should be alloAved. If I alloAV the 
question, the ansAver will be taken, but, prima facie, it will not 
disprove the statement of the Avitness. It will not disprove the 
truth of the statement that Francis Phillips said he had no mo-
ney. It Avould proA-e only that Francis Phillips may not haA'e 
told the truth. 

Seeing the reason giA'en bv Counsel for the Defence, I al-
I O A V the question under reserve of the objection. 

WITNESS: I ansAvered yes before. 
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BY THE COURT: 
Q.—What is your answer? A.—Yes. 
Q.—Where had he the money? A.—That I do not know. 
Q.—What was the amount? A.—Around $25,000, or 

$3(f,000. His father told me that himself. 
Q.—You have stated that you met Francis Phillips, and 

]0 that he told you he had 110 money. At the time he made that sta-
tement to you did you know he had 110 money but that he would 
have some later 011 af ter the settlement of the Estate? Did you 
know then that he had money, and, if so, why did you not remind 
him that his answer was not right when he said he had no mo-
ney, because you knew then that he had some money in some 
other place? A.—His father told me that he had put that mo-
ney in trust for him. 

Q.—But, you are not answering my question. Why did 
}rou not tell Francis Phillips that he AA'as not saying the truth 

20 when he said he had no money, Avlien you Avere aAvare (if you 
Avere aware) that he had money someAvhere else. Did you take 
it for granted that he had 110 money at all at the time, accord-
ing to what he said; or did you prefer not to draAV his attention 
to the fact that he had some money some place else, to your 
knoAvledge? Do you understand my question? A.—I am entitled 
10 an explanation on that. 

Q.—GiA'e the explanation. A.—His father told me he put 
that money in trust for him. I felt that this money could not be 

2Q got without his father's signature, if the money Avas in trust for 
him. That is AA'hat the father told me — that he had opened a 
trust account for Frankie, around Atlantic City some place — 
I do not knoAv exactly AA'liere. I felt he could not get the money 
AA'hile his father Avas dead, and I thought he might need money. 
I felt he could not get the money until it Avas arranged by the 
Surrogate, and so on. 

. BY MR. O'DONNELL: 
Q.—The Surrogate is the Court? A.—Yes. 

4 0 BY MR. HACKETT, CONTINUING: 
Q.—You told us that you arrived in the United States 

AA'hen you Avere eight or ten years of age? A.—Yes. 
Q.—And, you are I I O A V fifty five years of age? A.—Fifty 

six. 
Q.—And, you have liA-ed in the United States from the 

time of your arrival until I I O A V ? A.—Yes. 
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Q.—You are aware of the requirements of the Income Tax 
Act? A.—I am. 

Q.—Do you know that returns are made under oath? A. 
I do. 

Q.—Were you convicted of an offence under the Income 
Tax Act? A.—I would not say convicted. 

Q.—Did you plead guilty to a charge, and were you sen-
tenced 011 November 21st, 1928, to pay a fine of $2000, and stand 
committed to be imprisoned for one year? A.—That was done 
under an ageement. 

Q.—In any event, you admit that you pleaded guilty to 
an offence, and paid a fine of $2000? A.—Yes. 

Q.—And, you were sentenced to one year in jail? A.— 
Two years, I believe. 

Q.—You were sentenced 011 different counts, to one year 
each? A.—Two counts. 

20 Q-—Making a total of two vears in jail, and vou paid a 
fine of $2000? A.—Yes. 

Q.—On a plea of guilty? A.—Yes. 
HIS LORDSHIP: Was the sentence of two years sus-

pended? 
BY MR. O'DONNELL: 
Q.—You have never been in jail? A.—No, sir. 
BY MR. HACKETT: 

30 
Q.—You have never been in jail? A.—No. 
BY THE COUKT: 
Q.—Were yon put in jail, or A v a s the sentence suspended? 
BY MR. HACKETT: 
Q.—You have been in jail other times? A.—No. 
Q.—The case in AA'liich you Avere committed appears to 

be the United States of America vs AndreAv Zorn, in the District 
4Q Court of the United States, Eastern District of NeAV York, No. 

22737 of the Records of that Court: under Section 1017 of the 
Revenue Act of 1924. Willam A. De Groot, United States Attor-
ney; and the Judge was Judge MoscoAvitz. Do you knoAV him? 
A.—Yes. 

H I S LORDSHIP: What is the nature of the charge, Mr. 
Hackett? 



—1392— 

Andreiv Zorn for plaintiff (cross-cxamination). 

MR. HACKETT: Breach of the Income Tax Law. 
H I S LORDSHIP: The same as Air. Campbell? 
AIR. HACKETT: I do not know whether it was the same 

thing, your Lordship. The sentence was the same. 
HIS LORDSHIP: I t is important for me to know the JQ nature of the offence. 
AIR. O'DONNELL: The document from which my learn-

ed friend read states the offence was that Air. Zorn, within the 
jurisdiction of the Court, unlawfully and willfully attempted to 
evade and defeat the Income Tax in the sum of $108 imposed by 
an Act of Congress approved June 2nd, 1921. 

AIR. HACKETT: But, that is not all it says. That is on-
ly one count. 

I would suggest we either put in the documents, or keep 
20 them out. 

There is a question of perjury, your Lordship. There is 
a return that has to be made under oath. 

AIR. O'DONNELL: I wish to object to all this eviden-
ce, on the same grounds as Air. Campbell's evidence was objected 
to this morning. 

. HIS LORDSHIP: I think it would be well to have the 
offence mentioned. If it is a contravention of the Income Tax 
Act, Ave Avill knoAV the nature of the offence. If it is manslaugh-

30 ter, Ave Avill knoAV it. If it is theft, Ave Avill know it. 
AIR. O'DONNELL: I t is an infraction of the Income Tax 

Act of the United States. 
HIS LORDSHIP: Is that correct, Air. Hackett? 
AIR. HACKETT: I think so, your Lordship. 
H I S LORDSHIP: Have you any objection to putting 

that in? 
AIR. HACKETT: It is all in already. 

40 AND FURTHER DEPONENT SAITH NOT. 
J . H. KENEHAN. 
Official Court Reporter. 

AND THE FURTHER HEARING OF THE CASE I S 
CONTINUED TO AIONDAY, OCTOBER 17tli, 1932, AT 10.15 
O'CLOCK I N THE FORENOON. 
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DEPOSITION OF PETER P. CAMPBELL, A WITNESS 
EXAMINED ON BEHALF OF THE PLAINTIFF . 

This evidence was taken in the case No. 110169 of the Superior Court records of the district of Montreal, the Bank of Rockville Centre Trust Co. es-qual. vs. Chase National Bank of 10 the City of New York, and was allowed to be filed in the case herein to form part hereof, in virtue of a judgment of Mr. Justice Merrier of the 9tli of February, 1933. 

On this fourteenth day of October, in the year of Our Lord one thousand nine hundred and thirty two personally came and appeared PETER P. CAMPBELL, of Long Island' City, New York, aged 50 years, no occupation, a Avitness produced and exam-2Q ned on behalf of the Plaintiff , AVIIO, being duly SAvorn, deposes as folloAvs:— 
EXAMINED BY MR. O'DONNELL, OF COUNSEL FOR PLAINTIFF, 
Q.—Did you k n o A v the late John 31. Phillips? A.—I did. 
Q.—Will you please tell His Lordship hoAV long you knew 

him? A.—For possibly tAventy five years before his death. Q.—Did you ever Avork for 3Ir. Phillips? A.—I did. 
Q.—Will you please tell the Court AA'hat Avas the nature 

3 0 of your Avork for him? A . — I Avas the General clerk, I should 
say, and in charge Avhen himself Avas not there. 

Q.—HOAV long did you Avork for him? A.—About four 
years i n all. 

Q .—Over AA'hat period? A.—I believe it Avas f rom 1923, or 1924, until about the f irst of May, 1928. 
Q.—That is an approximate period? A.—Yes. 
Q.—Did you have any communication Avith 31r. John 31. 

Phillips in the later part of December, 1927? 
40 3IR. HACKETT: I renew my objection, to any conver-

sations the Avitness may have had Avitli Phillips unless it is first 
established to be against interest. 

HIS LORDSHIP: For tlie same reason already given, 
I note the objection and permit the evidence to be made under 
reserve. 

WITNESS: I had many. 
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BY MR. O'DOXNELL, CONTINUING, 
Q.—Do you know what this lawsuit is about? A.—I do. Q.—Can A'ou tell His Lordship of any communication which 3*011 ma}* have had with Mr. Phillips with respect to the matters now before this Court; which may have taken place in the end of December, 1927? A.—I remember several of them: 1 o but the one I believe you are trying to bring out is the one along the lines of those bonds in dispute. 
During the lat ter par t of December, 1927. I received a telephone call from Mr. Phillips. 
BY THE COURT: 
Q.—Mr. John M. Phillips? A.—Mr. John M. Phillips. That on the next morning he wanted to see me at Freeport, and that Mr. Zorn would pick me up with his car and take me down there. 

20 BY MR. O'DONNELL, CONTINUING, 
Q.—Who was Mr. Zorn? A.—He was a very close con fident and adviser of Mr. Phillips. Q.—Mr. John M. Phillips? A.—Yes, sir. 
Q.—Where did he live? A.—In Long Island Cit3'. Q.—Where did you live at that time? A.—Marlboro, Long Island. 
Q.—HOAV fa r is that from Freeport? A.—Probably 20 30 miles. 

Q.—What did you do Avhen you received the telephone call? 
A.—The next morning Mr. Zorn came to 1113' house, and I Avent 
Avith him in his car down to Mr. Phillips' house at Freeport. 

We entered Mr. Phillips' home, and Avere told he Avas up-
stairs in the bedroom. We went up to the bedroom, and he AA*as 
sitting there Avith Dr. Cassidv. Q.—Is that Dr. T. M. Cassidy? A.—Yes. 

Q.—What happened then? A.—We discussed business 
— finances — and Mr. Phillips said: " N O A V , dont be Avorrying 

40 about that at all. That is A\*liat I have had Dr. Cassidy here for. 
I am going to give him some bonds, and haA*e him sell them, and 
there Avill be plentv of cash. Dont be Avorrying about that at 
all". 

Q.—Was there any reason Avliy Mr. Phillips should haA*e 
sroken to 3'ou Avith regard to his finances? A . — I handled his 
cheque books, and his bank deposits, and things of that kind. 
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MB, HACKETT: Of course, my objection applies to all 
this evidence. 

H I S LORDSHIP: Yes, Mr. Hackett. That is under-
stood. 

WITNESS (continuing answer) : And I took care of 
jQ his payrolls, and general finances. 

BY MR. O'DONNELL, CONTINUING, 
Q.—What happened after that, on that occasion? A.— He had a couple of old suitcases under the bed, and he took one of them out, and took out a package of bonds and gave them to Dr. Cassidy to sell. 
BY THE COURT: 
Q.—Did you see the bonds yourself? A.—Yes. I t was a 20 package, probably about 8 inches by 12 or 14 inches, roughly. 
Q.—Are you sure they were bonds? A.—Oh, yes. There was a bond on top. I know they were bonds, because I had handl-ed those bonds a long time before. 
BY MR. O'DONNELL, CONTINUING, 
Q.—What did he do with the bonds he took from under the bed? A.—He took some out and gave them to Dr. Cassidy, to sell — one of the packages. 30 Q-—HaA*e vou any idea hoAV many were in the package? 

A.—I have not. Q.—How big package Avas it he handed to Dr. Cassidy? 
BY THE COURT: 

Q.—Did he mention AA'hat sum they represented? A.— 
No. There were rubber bands around them. 

Q.—Was there any mention of the total sum? A.—No. 
O f course, I d o not knoAV Avhat conversation h e h a d had 

before. 
40 BY MR. O'DONNELL, CONTINUING, 

Q.—Were the bonds folded? A.—They Avere lying flat. 
Q.—Did vou see the top bond? A.—Yes, sure. 
Q.—Can you remember the denomination of the bond? 

A.—The top Avas $1,000; and I believe all the others to have been 
the same. 
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Q.—Can you remember the nature of the bond? A.—New York City bond. 
Q.—How did that interview you have spoken of terminate? A.—Shortly afterwards Dr. Cassidy left, and Mr. Zorn and I stayed there and had luncheon. 
Q.—Who is Mr. Zorn? A.—The gentleman who had taken me to Mr. Phillips' home. We stayed and had luncheon with 10 Mr. Phillips after Dr. Cassidy had left. 
Q.—The Mr. Zorn to Avliom vou refer is Mr. AndreAv Zorn? A.—Yes. 
Q.—Was Mr. Zorn in the bedroom Avith Dr. Cassidy, Mr. Phillips and j'ourself? A.—Yes, he Avas. 
Q.—When Dr. Cassidy left did he take the bonds Avitli him?- A.—He did. He took them out of the bedroom. Of course, I did not folloAV him out of the bedroom. 
Q.—You stayed in the bedroom Avith Mr. Phillips and Mr. Zorn? A.—Right/ 

2 0 ° 

BY THE COURT : 
Q.—Cassidy left alone? A.—Yes, he left alone. 
BY MR, O'DONNELL, CONTINUING, 
Q.—After the intervieAV you have spoken of did you have any other intervieAvs Avith Mr. Phillips during December, 1927, oi- January, 1928? A.—In January, 1928, I met him, I think on three occasions, as I recall it, in the Robert Treat Hotel, in 30 NeAvark, NeAV Jersey. 
Q.—Will yon please tell His Lordship Avhat transpired, in so fa r as it may relate to the matters in issue here? A.—I met him there. We Avere still talking about finances, and his busi-ness, and certain bills to be paid. 
Q.—You Avere still the paymaster at that time? A.— There Avas not much going on at that time. 
Q.—You mean in the Avav of contracts? A.—Yes. 
Q.—What Avas Mr. Phillips' business? A.—Building precast pipe. 40 Q.—That is, seAver pipe? A.—Yes. Q.—And, there Avas not much of that kind of work going on in January, 1928? A.—No: just small. Nothing to AA'hat had been running during good Aveatlier, and before that investigation had started. 
Q.—What took place on the occasion you are speaking of 

noAv? A . — I Avas talking to him about payrolls, and money to 
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pay this, and money to pay that, and he said: "At the present 
time, and later on, you will have to get what moneys you need 
from Mr. Zorn, because it wont amount to such a great amount, 
and he will take care of that; or, at different times Mr. Curran 
might go and borrow' some payroll, and I will tell him Avhere to 
get it; and AA'hen I come back Ave Avill be able to take care of 
everything. I am going back to Atlantic City I I O A V " . 10 Q.—Where Avas Mr. Phillips going at that time? A.—To 
Atlantic City. Q.—In January, 1928? A.—Yes. 

Q.—Was that before, or after, Mr. Phillips underAvent 
the operation? A.—That Avas before. 

Q,—Was it before, or after, he had been to Florida? A. I t Avas before he had been to Florida. 
Q.—And, his intention Avas to go back to Atlantic City? 

A.—He had a cottage at Atlantic City — Santa Barbara Cot-
tage, I think it Avas, — the Ambassador Hotel. 

20 Q.—And, he intended to return to Atlantic City after he 
had his operation in Florida? A.—He did. I do not knoAV 
whether he intended to, but I I O I O A V later on that he came back 
from Florida, but that A A O I S much later — that Avas in May, 1 
believe. 

Q.—And this interview you haA'e last spoken of Avas be-
fore Mr. Phillips Avent to Florida? A.—Yes. 

At that time he said " N O A V , dont you Avorrv about money. 
I lout be bothering me about it. Dont be bothering me about 
that small stuff, for the reason vou knoAV I had Cassidy dispose 
of those bonds, and I have deposited plenty of money in a box 
in Francis' name in Montreal." 

ME. HACKETT: This is all under reserve of mv objec-
tion. 

H I S LORDSHIP: Yes. 
BY MR. O'DONNELL, CONTINUING, 
Q.—Was there any discussion as to hoAV the money Avould 

lie obtained in Montreal? You said the box Avas in the name of 
Francis. A.—There Avas not any discussion, any more than he 
said — I think that Avas about the second or third time I met 
him — he told me he had deposited money in Montreal, and 
that he had plenty of money to take care of everything. 
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BY THE COURT: 
Q.—And, this was in January, 1928? A.—Probably the 

lat ter par t of January, 1928. 
Q.—You said vou met him on three occasions in January, 

1928? A.—Yes. 
Q. And, it was on one of those occasions? A.—I think 

10 it was on the lat ter occasion. 
BY AIR. O'DONNELL, CONTINUING, 
Q.—Did vou see Air. John AI. Phillips after his return from Florida? *A.—I did. Q.—Will you please tell His Lordship Avhere you S U A V him? A.—I S U A V him upon his arrival. He came over in an ambulance from West Philadelphia to Atlantic City, and I saAV him upon his arrival. 
Q.—HOAV did you come to be in Atlantic City at that 

time? A . — I had received a request some Avay to be there upon 
his arriATal. Although I Avas Avas no longer at that time in his 
actiA'e employ — because there Avas not any Avork going on in 
his A\ray — still I Avas very close to him. 

Q.—Did you have any discussion Avith Air. John AI. Phil-lips at that time as to Francis Phillips? A.—He asked me about different business things, and approximately hoAV much had been borroAved, and he told me about having sent his son Francis to Alontreal to try to get some money, and hoAV he had been turned back. 
' Q.—Where had he been turned back? A.—I do not knoAV. 

Some place on the border, — Duluth, or Detroit, or some place. 
I Avas Avondering Avhat he Avas doing aAvay up there to get into 
Canada. 

Q.—And, he told you Francis had been turned back? A. Yes. He also said that as soon as he Avas able, and Avell enough, he Avould take care of things himself, and come up Avith Francis. 
Q.—At that time Avas Air. Phillips doing any contracting 

business? A.—At that time no. He had moneys that Avere owed 
to him by contractors, but there had not been any neAV Avork. 

Q.—AVas he making pipe, or operating generally as he had been? A.—No: only in a small Avav. 
Q.—AVere there m a n y people in his employ at that t i m e ? 

A.—There Avere quite a feAV. 
Q.—But, the pipe making end of his business A A T U S not being carried on actively? A.—The big end of it, no. 
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MR. O'DONNELL: I have 110 fur ther questions. 
MR. HACKETT: I wil cross examine the witness, under 

reserve of my objections. 
CROSS EXAMINED BY MR. HACKETT, K. C., OF 

COUNSEL FOR DEFENDANT. 
^ Q.—You have told us that you had known Mr. John M. 

Phillips for about twenty five years? A.—Yes, sir. 
Q.—What kind of a man was he? A.—Always active, in civic work, and politics, principally. He was a reserved man. He was always in business or some kind of thing. Q.—Was he timid? A.—Oh, no. Q.—Was he vacillating, or could he make up his mind? A.—Mr. Phillips could make up his mind to do things. He did what he was going to do. 

20 Q-—Was he a man who carried out his decisions promptly, or did he do it in a slow and deliberate and weak way? A.—I would not say in any deliberate or weak way. He was a good business man. He used what I would call fair and good sound judgment in his business. Q.—What was your work in the office? A.—I did every-thing. The first thing, when I got there in the morning, I opened up his mail, and made distribution of it to the different plants where material had been delivered. Q.—Where was the office at this time? 30 
WITNESS: You mean during the whole time, or just 

during January, 1928? 
COUNSEL: During the time you were there. A.—He had two places: 49 Jackson Avenue, and No. 9 Jackson Avenue, and No. 42 Jackson Avenue. 
Q.—That would be three places? A.—Yes. 49 was an upper, and we moved across the street to 42. Q.—When did you first know Mr. Zorn? A.—I knew him 40 before Phillips. 
Q.—Mr. Zorn is here in Court. What is his particular calling in life? 
WITNESS: At the present time? 
COUNSEL: Yes. A.—I believe he is a salesman for 

the Atlas Portland Cement Company, as fa r as I know. 
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Q.—And, you have retired from active participation in the world's work? A.—Well, I have, during this depression. I have been forced to retire. 
Q.—You can afford to subsist without effort? A.—Well, I am not starving. I am not in want. 
Q.—You have told us that you had a communication from Mr. Phillips inviting you to go to his home in Freeport? A.-L) That Mr. Zorn would pick me up and take me there — that Mr. Zorn would stop at the house, and take me there, the next day. 
Q.—And, Mr. Zorn stopped at the house the next day, and drove you about 25 miles? A.—However fa r it is — 20 or 25 miles — from Marlboro to Freeport. 
Q.—And, when you arrived there you found Mr. Phillips and Mr. Cassidy together? A.—They were in the bedroom when Ave Avent upstairs. 
Q.—And, they Avere apparently aAvaiting your arrival, to 

transact the business? A.—That I do not knoAv. I do not know 
Avhat they did before Ave got there. 

Q.—Had you been summoned there to take part in this 
transaction? A.—I did not knoAv Avhat I Avas summoned there 
for, any more than I had been talking to him over the telephone 
at different times, and then I received this phone call that he 
Avould have Mr. Zorn pick me up the next morning, and for me 
to go to Freeport. 

Q.—Did he fix a time? A.—He did not fix any definite 
time, but I Avould say it Avas about half past nine, or half past 
ten that Mr. Zorn picked me up. 

' Q.—Did M. Pliililps speak to you himself over the tele-] hone? A.—He did. 
Q.—Why do you say that A v i t h so much emphasis? A.— Because I never took any orders from anyone except Mr. Phil-lips himself to go to Freeport. 
Q.—Where Avas Mr. Phillips speaking from? A.—I think he Avas talking from Atlantic City, or from Jersey, some place. 
Q.—You do not knoAv? A.—Xo. I do not knoAv positively. 
Q.—Did he tell you? J.—Xo, he did not tell me. 

4Q It AAras on a Saturdav night, and it Avas very late at night. 
He might have been in NeAV York, or he might haAre been in 
Long Island City, at the EIVs Club, Avhere he usually went late 
on Saturday nights. 

I do not knoAv Avhere he Avas Avhen he telephoned. Q.—Where is the Elks Club? A.—Elmhurst, Long Island. 
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Q.—Was that a "hang out", so to speak, of Mr. Phillips? A.—Mr. Phillips was a charter member oi the Club, and also there was a room reserved there for liiin at all times, which he rented and paid for by the month. 
Q.—Are you a member of the Elks Club? A.—I am: a life member. 
Q.—Can you fix the date of this Sunday tr ip to the home 10 of Mr. Phillips at Freeport? A.—I cannot fix any date, but I would say it was around the holidays. Q.—But, you said it was in December? A.—The latter part of December. I would not attempt to fix any date, any more than I know it was around the holidays, because he said he was going to go to back to Atlantic City, or wherever it was, and be away for the holidays. That is the only way I can fix it. 
Q.—So, it must li;tve been before Christmas? A.—Well, I do not know. 
Q.—Are you a Christian or a Jew? A.—I am a Christian. 20 Q.—Then you should not have so much difficulty in de-

termining the holidays? A.—But, what would I fix last week as? Q.—What do you call the holiday season? A.—I would call the holidays between Christmas and New Years. 
Q.—And, you did nothing but what you have told us? A. That is all. Q.—You and Mr. Zorn went in an automobile. You did not say whether.it was before or af ter you attended Divine Worship „„ on this Sundav? A.—I have not said that vet. 
Q.—You did not say whether it was after, or before? A. No. I would say it was around nine o'clock, to half past ten, because Mr. Zorn is an early riser and likes to get things done. 
Q.—You got to Freeport? A.—Yes. Q.—And, Dr. Cassidy was there? A.—Yes, he was. 
Q.—And, Dr. Cassidy went away with the bonds? A.— He left the room with the bonds, yes. Q.—And, Mr. Phillips was in bed? A.—He was sitting on the edge of the bed, as you would find him most of the time 40 you would go there, when he was in his bedroom. 
Q.—He was undressed? A.—Yes. Q.—And Mr. Zorn, being an early riser, was hungry later on, and yon had something to eat? A.—No. I think by the time Dr. Cassidy got out of there luncheon was ready, and Ave Avere asked to stay. Q.—And, you had luncheon? A.—We had. 
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Q.—Who were present? A.—Mr. Zorn, Mr. Phillips, and myself. 
Q.—Where was Mrs. Phillips?A.—I do not know. I did not see her. Q.—And, immediately after lunch you and Zorn went back to your point of departure? A.—Within an hour or so. We sat around a short time — just long enough to be courteous, 10 I suppose — not to eat and run away. 
Q.—And, that was all there was to it? A.—That is all. 
Q.—What was the date of this meeting at the Robert Treat Hotel in Newark? A.—I was there several times. Q.—But, I am speaking now of the incident about which you told the Court. What date was that? A.—I was there two or three times. I am pretty sure I was there three times in January. Q.—And, it was there that Mr. Phillips told you not to have any worry because he had money on deposit in Canada in 20 Francis Phillips' name? A.—Yes. 
Q.—That Avas all he said to you about the money on de-posit? 
WITNESS: That Avas all? 
COUNSEL: Yes. A.—No. There Avere other things be-

sides that discussed. We discussed his business, and AA'hat he O A V 

ed. As matter of fact, I Avanted some money myself, and Avanted 
cash; and he did not have it, but he spoke about AA'hat he had in 

30 different deposit boxes, and in different Banks, and that there 
would be plenty of money to take care of everybody. 

Q.—He told you there Avas money in Montreal in Francis Phillips name? A.—Yes. 
Q.—You are quite sure of that? A.—Positively. 
Q.—Where else did he tell you there Avas money on de-posit? A.—I think he said something about some moneys in Jersey. 
Q.—Where in Jersey? A.—I do not knoAv. He did not 

4Q tell me any more about Avliere it Avas in Montreal than he told 
me about Avliere it Avas in New Jersey. 

Q.—NOAV, let us get this quite clearly. You have told us that Mr. John M. Phillips told vou there Avere moneys in Mont-real in Francis Phillips' name? A.—Yes, sir. 
Q.—But did he or did he not tell you that there Avere 

moneys — and I am speaking of cash — elseAA'here? A.—He did. Q.—Where? A.—NeAv Jersey. 
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Q.—And, where else? A.—That is all. He said Jersey, and Montreal. 
Q.—He just mentioned Jersey, and Montreal? A.—If you knew Phillips he would tell you everything he knew, so you need not add that. 
Q.—What amazes me is that all he appears to have told you, or that you remember, is something that is of vital ini-10 portance to the success of the Plaintiff in this case. If he told you anything else, I would like to know what it was. A.—1 went there originally to discuss some hills tha t he owed, and some moneys that I wanted myself, and which I could not get — he did not have the cash. He told me that the money was some place in Jersey in Francis ' name, and some place in Montreal in Francis ' name, and that I would have to wait. 
Q.—You do not know where it was? A.—No. I did not know every place where it was. 
Q.—And, did you get the money? A—.1 got a little bit 20 later on. Q.—How much did you get later on? A.—I think possibly I got, may be $5,000. Mr. Frenz brought me some, and I think Mr. Curran brought me some. 
Q.—Mr. Cassidy never brought you any? A.—No. Mr. Cassidy always sent a cheque to me when Mr. Phillips wanted to pay me anything. 
Q.—So, vou got what you call a little bit of money — $5,000 — in cash? A.—Yes. ' Q.—From Phillips? A.—It was delivered to me as com-ing from Phillips, yes. Q.—By whom? A.—Once by Mr. Frenz. Q.—And, another by Mr. Zorn? A.—No: by Mr. Curran. Mr. Phillips was away when Mr. Cur ran brought me the money. 
BY THE COURT: 
Q.—When you mention the name of Mr. Phillips, vou mean 

Mr. John M. Phillips? A.—Mr. John M. Phillips. 
4 Q BY MR HACKET, CONTINUING, 

Q.—You knew he had a son? A.—I did. Q.—The boy was crippled from infantile paralysis? A. 
Yes. Q.—A clever chap? A.—I would not say so. Q.—You did not think he was clever? A.—No, I did not. The boy was too sick to be clever. 
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Q.—When was the hoy sick? A.—Tie hacl been sick for years. 
Q.—He was rather undersized, was he not? A.—No. Some of the bones may have been. Q.—You say the boy had been an invalid for years. What was wrong with him? A.—He had had infantile paralysis, I believe. That is what. I was told. 10 Q.—Do you know when that was? A.—I do not, but I saw him 011 several occasions in the hospital. 
Q.—That was about in 1925? A.—I guess before that. 
Q.—Do or do you not remember he was ill in 1925? A. Oh, yes, I remember seeing him ill then; and long before that too. 
Q.—I would like to know if von can fix the month in which you had the conversation with John M. Phililps at the Robert Treat Hotel in Newark, New Jersey? WITNESS: Which conversation? ' I said I was there three times, I thought in January. Q.—Then, let us have the first one.A.—I cannot fix the date of any of them. Q.—I did not ask you for the date. I asked you for the month? A.—In January. Q.—And, the second one? A.—In January. Q.—And the third one? A.—In January. The reason for that i s . . . Q.— (interrupting) If I want the reason, I will ask you. What period of time separated the f i rs t visit from the _ second? A.—It may have been a week or ten days. 
Q.—What period of time separated the second visit from the third? A.—It may have been two weeks. Q.—O11 what occasion did you ask him for money? A.— I asked him for money, I believe the third time, because I be-lieved by that time he would have disposed of the bonds and received the money from Cassidy. I t was at that time — the third time — in the latter part of January — and that was the reason of him telling me of having taken the moneys to Canada and deposited them in the name of Francis Phillips. 
Q.—That is a very prolific but not a very satisfactory ex-planation. Do you wish the Court to understand that on the first occasion you saw Mr. John M. Phillips at the Robert Treat Hotel you did not ask him for money? A.—We spoke about it, but I did not get it. 
Q.—Let us be candid. Did you ask Mr. John M. Phillips for money when you met him first at the Robert Treat Hotel in Newark? A.—Positive!}'. 
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Q.—You did? A.—Yes. Q.—Can you pledge .vour oatli tliat when .you f irs t met Mr. John M. Phillips at the Robert Treat Hotel, in January, 1928, you asked him for money? A.—I am already under oath. 
Q.—And, you pledge your oath that .you asked him for money on that occasion? A.—I did. Q.—And, you did not get it? A.—No. 10 Q.—And, on the second occasion you asked him for monev? A.—I did. 
Q.—Did you get it? A.—I did not. 
Q.—And, on the third occasion .you asked him for money? A.—At that time I did not get it. 
Q.—When did .you get it? A.—I got money later on. The last money I got from John M. Phillips was in the very early p a r t . . . 
Q.— (interrupting) You will save time, Mr. Campbell, if you will just answer my questions as I put tliem to .you. I did 20 not qsk you the last time .you got money from Mr. John AI. Phil-lips: I asked you if .vou got money from John M. Phililps in response to your request — the third application .vou made for it — in January, 1928? I did not ask you for the last time. I asked .vou when he gave you money in response to .your third request, made at the Robert Treat Hotel? A.—He gave me monej* in Atlantic City, later on. 
Q.—I asked you when? A.—I would s a y . . . Q.— (interrupting) I know .you would say, but can .you say? A.—I am going to tell you the exact time. On Washing-

3 0 toil's Birthday, I think it was. 
Q.—That was on February 22nd? A.—Around that time, yes. I t was a holiday in February. 
Q.—There is no doubt about it being Washington's Birth-day? A.—It was a holiday. I t might have been the other fel-low's birthday — Lincoln's. I t was on a holiday in February, and I was down there. 
Q.—You say it was in February? A.—Yes. Q.—And, if it was not on Washington's Birthday, it was 

4 0 on some other dav? A.—It may have been Lincoln's Birthday. 
Q.—That is on February 12th, is it not? A.—Yes. Q.—On the first occasion you asked Air. John AI. Phillips for money in January, 1928 — and you have told us very vigor-ously that you did not get any — what did he say to you? A. I had to wait until he made arrangements to get some cash in. 
Q.—And, what did you say to him? A.—I had known that he had given those bonds to Dr. Cassidy to sell, and I 
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thought he had the cash in, and that was why I kept af ter him and tried to get some of my cash. 
Q.—And, what did 3Tou say to him on the second occasion? A.—The same reason. Q.—And, 011 the third? A.—The same reason. 
Q.—HOAV much money did you owe at that time? A.—I did not OAve anything. D Q.—HOAV much money did he owe .you? A.—Plenty. 
Q . — W e r e you then as a f f l u e n t as .you are I I O A V , a n d Avere 

y o u in a pos i t ion t h a t y o u did n o t require r e m u n e r a t i o n f o r 
y o u r services? A . — I h a d p lenty to get a l o n g AA*ithout it. I 
kneiv the m a n Ava.s honest a n d Avould t a k e care of his j u s t obliga-
t ions. 

Q . — H O A V much did he OAve you at that time? Because I 
assume you were interested in Avhat he OAved you rather than in 
AA'hat he OAved anybody else? A . — I Avas interested in that more 
than anything else. 

2 0 He probablv OAved at that time something like $27,000. 
Q.—To vou? A.—He did. Q.—What year Avas that? A.—1928. 
Q.—He OAved you that for services? A.—No. Q.—Money loaned? A.—Money loaned, cash, and dif-ferent things — paying out bills. 
Q.—It Avas a very easy matter for you to pay out $27,000? A.—It was the same money used over and over again. I t would come back, and be paid out again, and come back. 30 — , v o u Court to understand that Mr. John 

M. Phililps OAved you approximately $27,000 all through the month of January, 1928? A.—And long before that. 
Q.—Had you been after him for some time to get this 

money? A.—No. I Avas not much concerned about it, only I need-
ed a little at that time. 

Q.—You have said that there Avere moneys owing by Phil-
lips, that you kneAv of, as Avell as A\*liat he OAved .vou? A.—Phil-
lips OAAred considerable bills, .yes. 

Q.—Did people go to you to recoArer amounts that were 
40 OAving by Phillips? A.—There Avas nothing pressing. There 

Avere little bills for material, and so on, to be paid — operations 
and so on going on, and contractors not paying; and I wanted 
to see that those things were closed up. 

BY MB. O'DONNELL: 
Q.—The bills Avere the usual business bills? A.—Yes. 
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BY MR. HACKETT, CONTINUING, 
Q.—Were you Mr. Phillips' confidential man? A.—Some termed it such. 
Q.—Uniortunately you are testifying for yourself. I ask-ed you whether you were? A.—I collected his moneys from contractors. I drew most of the cheques, and paid most of the 10 Gills tnat were paid. 1 held his power of attorney on his safe deposit box, and when he was not around I was supposed to look af ter things. 
Q.—Where was this safe deposit box? A.— Corn Ex-change Bank. I kept payrolls in there. We drew them on the Friday night, so that Ave Avould have it to put in the envelopes. 
Q.—Did you hold a poAArer of attorney on this box a t that time? A.—I did: up until the time of his death. 
Q.—Why did you not take moneys from that source? A. 

There was not any money in there. 
20 Q-—HOAV did you get the payrolls, if there Avas not any 

money there? A.—We are talking about AA'hen he owed me the 
money. I am talking about AA'liere the payrolls were kept AA'hen 
he was active and doing j>lenly of Avork. 

Q.—And, Avhen lie Avas active and doing plenty of AA'ork 
you AA'ere his confidential man? A.—I handled moneys in and 
out. 

Q . — H O A V long have vou knoAA'n Dr. Cassidy? A.—Up to 
the present time, tAventy five or tAventv six years. 

Q.—He AA'as a friend of vours? 
30 WITNESS: Who? 

COUNSEL: Dr. Casisdv? A.—I knew him. I never 
associated Avith him very much, or anything, but I haA'e knoAA'n 
the Doc for man}' years. 

Q.—You called him "Doc"? A.—Ahvays. I f irst kneAV 
him as "Doc" Cassidy", and I have continued to call him that 
ever since. Q.—You are aAvare that he is married to the widow of 40 the late John M. Phillips? A.—I am. 

Q.—And, you are aAvare that if this Action succeeds the 
widow and child of Francis Phillips AA'ill receive nothing from 
the Estate of John M. Phillips? 

MR, O'DONNELL: I object to the question. I t is not 
for the Avitness to interpret the Will or the legal rights of others. 
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H I S LORDSHIP: So much so that the Will is not in question. 
MR. COOK: The question is absolutely illegal. 

MR. HACKETT: I am entitled to know if the witness is aware of a fact. I have not asked him to interpret the Wil l : JQ I merel.y ask him about a fact. 
H I S LORDSHIP: On what do you base you right to put the question, Mr. Hackett? 
MR. HACKETT:. To s e e what t h e A v i t n e s s k n o A v s , a n d t o 

f i n d o u t t o AA'hat e x t e n t h e i s i n t e r e s t e d o r b i a s s e d . I s u b m i t i t 
i s a p e r f e c t l y p r o p e r q u e s t i o n i n c r o s s e x a m i n a t i o n . 

H I S LORDSHIP: But, that is not the purport of the question. As I see- it, the purport of the question is to have the 2q opinion of the Avitness 011 the meaning of the Will if the Action is maintained, or dismissed. 
The objection is maintained^ inasmuch as the question is not relevant to the issue, and the Avitness cannot be called upon to give his opinion on the Will. The Will must receive its applic-ation in accordance Avitli the circumstances, and it is not for the witness to interpret it. 
BY MR. HACKETT, CONTINUING, 
Q.—You have liA'ed all your live in the United States? A. 30 I have. 
Q.—You are familiar Avith the requirements of the Income Tax LaAv of the United States? A.—I thought I Avas. 
Q.—You knoAV that returns under the Income Tax LaAv 

have to b e made under oath? A . — I do. 
Q.—Is it true that you Avere convicted, and are at present under sentence of tAvo years, for a breach of the Income Tax LaAv of the United States? A.—For failing to put in things you have asked: like AA'liere I paid moneys out for Phillips, and Avas reimbursed by him later 011, and then used that same money 40 over again to pay Dr. Cassidy for something, or Dr. Cassidy Avould give me some money to disburse for Mr. Phillips, or were Phillips himself had Curran pay moneys in my account, and then had me disburse them for my account. 
I considered Avhat the Income T a x LaAv meant Avas that I Avas only to account for my O A V H income. AA'hich I did. We Avere 

indicted for failure to put in those other amounts, AA'hich Ave 
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could not explain, and the thing was later settled upon a basis 
of about 5% of what they wanted, and Ave received a suspended sentence, under misdemeanor. 

Q.—Why did you not give that explanation to the Court, instead of pleading guilty to the indictment? A.—We did not plead guilty to the indictment. 
Q.—Do you swear you did not plead guilty to the indict-10 ment? A.—The}' reduced it f r o m . . . 
Q.— (interrupting) Did you plead guilty to the indict-ment? A.—Not the original indictment, no — absolutely and positively no. 
Q.—Did you plead guilty to an indictment before Mos-

coAvitz, J., on November 21st, 1928, and Avere you sentenced to 
pay a fine of $2,000? A.—To a different thing. I paid a fine 
of $2,000, yes. 

Q.—And, you pleaded guilty to a charge, upon AA'hich a fine of $2,000 could be imposed? A.—To a misdemeanor, yes. 
2 0 Q . — Y o u also Avere sentenced to tAvo years in prison? A . 

Tt Avas suspended sentence. 
Q.—But, you Avere sentenced to tAvo years in prison? A . 

O n the income indictment, yes. 
Why don't you explain Avhat you originally started out 

Avitli, and not leave a supposition? 
BY MR. O'DONNELL: 
Q.—Did you go to jail? A.—I did not. 
Q.—And, the indictment, or the sentence, my friend has spoken of Avas for a misdemeanor? A.—Yes. 
Q.—The original indictment had been for a felonv? A. 

Yes. Q.—What was the amount the Income Tax LaAv people 
AI'ere claiming from you? A.—I do not -know. Hundreds of thousands of dollars. 

Q.—How much did you eventually settle it for? 
MR. HACKETT: I object to any test imony by tbe Avit-

ness tending to contradict a Avritten document. 
4 0 MR. O'DONNELL: There is no written document. 

HIS LORDSHIP: Is the document in the Record? 
We haA'e the admission of the AA'itness that he was indicted, 

and fined, and even that he Avas condemned to jail, but, be says, 
the sentence Avas suspended. I do not know hoAV they could 
suspend a sentence that Avas rendered. They might say: "Sen-
tence Suspended", but that is not a sentence. A sentence might 
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be commuted, but it cannot be susnended. If be was condemned 
to jail, and to a fine, he cannot say sentence was suspended. I t 
may have been commuted. 

BY MR. O'DONNELL: 
Q.—Can you explain the question His Lordship is troubl-ed with? A.—There was a compromise. They wanted to collect something like $247,000 on all those moneys Avhich did not be long to me. They went through my Bank account for Mr. Phillips. I paid them in, and out. 
MR. HACKETT: The witness is now giving testimony 

be should have given before the Court which tried him. He was 
not only found guilty, but he pleaded guilty. 

HIS LORDSHIP: I will not reopen the New York case, i n the f i rs t place, I have no jurisdiction. At the same time, I 20 must say I find it queer that a sentence was pronounced and then suspended. I should think if it was pronounced it would nave to be served, or commuted. I do not understand a matter of compromise with the State. 
BY MR. HACKETT, CONTINUING, 
Q.—Is there anyone here in Court, or whom you have seen since you have been in Montreal, with whom you made the compromise and settlement in this case to which you have refer-red? A.—It was one of the Attorneys — a District Attorney. Q.—What is his name? A.—We did not make it with him. We made it with people from the Attorney General's Office in Washington. I t has been sent up to the District Attorney's Office in Brooklyn, and Mr. Wilkinson was in Court. 
Q.—Mr. Wilkinson, the gentleman who was here? A.— I saw him here yesterday. I did not see him today. 
Q.—Mr. Wilkinson, the gentleman who was here, was one of the officers who represented the Federal authorities? A.— He was a Federal Assistant District Attorney. 
Q.—And, do I understand you to say that it was with him you made this arrangement? A.—No. Some people from the Attorney General's Office. 
Q.—Does he know anything about it? A.—It was in his 

office. Q.—Will you produce this Indictment and Judgment? . . . 
MR. O'DONNELL: I object to the production of the 

document. 

30 

40 
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H I S LORDSHIP: I do not know if you need tlie docu-
ment when .you have an admission from the witness. 

BY AIR, HACKETT, CONTINUING, 
Q.—I ask you if the entry which appears on the hack of the Indictment, in the following terms: "The United States 01 America vs Peter P. Campbell, Defendant; Section 1017 Revenue 

1 0 Act of 1924; Section 114 Revenue Act of 1926. No 22,736. In the District Court of the United States, Eastern District of New York. On the 21st November, 1928, before Aloscowitz, J., De-fendant present and sentenced to pay a fine of $2,000, without costs; and stand committed to and to be imprisoned for one year on count 1 — execution of sentence suspended — and to be imprisoned for one year on count 4 — execution of sentence suspended" is correct; and if that Judgment was rendered on the Plea made on November 14th, 1928, before Aloscowitz, J., 2Q "Defendant Peter P. Campbell present, changes Plea to Guilty on counts 2 and 4. Continued on bail to November 21st, 1928. Counts 1, 3 and 5 dismissed on motion Assistant United States Attorney". A.—I do not know what the numbers mean, but there was a suspended sentence. I do not know what the numbers refer to. 
AIR. O'DONNELL: Inasmuch as the witness has already admitted the matter referred to, I would ask that what has been read by my friend into the Record be stricken out, for the reason that under the Canada Evidence Act when a witness is asked whether or not he was convicted, and admits he was, that is sufficient and the Judgment or any document relating to the • matter should not be produced or read into the Record. 
H I S LORDSHIP : Application dismissed. 
AN FURTHER DEPONENT SAITH NOT. 

J . H. KENEHAN, 
Official Court Reporter. 

AND IT BEING 12.15 O'CLOCK THE FURTHER 
HEARING IS CONTINUED TO 2 O'CLOCK IN THE AFTER-
NOON. 
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DEPOSITION OF GEORGE FRENZ, A WITNESS EXAMIN-
ED ON BEHALF OF THE PLAINTIFF. 

This evidence was taken in the case No. 110169 of the Superior Coui-t records of the district of Montreal, the Bank of Eockville Centre Trust Co. es-qual. vs. Chase National Bank of D the City of New York, and was allowed to he filed in the case herein to form part hereof, in virtue of a judgment of Mr. Justice Merrier of the 9th of February, 1933. 

On this fourteenth day of October, in the year of Our Lord 
one thousand nine hundred and thirty two personallv came and 
appeared GEORGE FRENZ residing at No. 3180 45tli Street, 
Long Island City, New York, Real Estate, aged 52 .years, a wit-

20 ness produced and examined on behalf of the Plaintiff , who, 
being duty sworn, deposes as follows:— 

EXAMINED BY MR. O'DONNELL, OF COUNSEL FOR PLAINTIFF . 
Q.—Did you know the late John M. Phillips? A.—I did. 
Q-—HOAV long d i d y o n k n o A v h i m ? A.—All my life. I g r e A v 

u p A v i t h h i m . 
Q.—Where did he live? A.—In Long Island City. 
Q.—Where 3*ou lived? A.—Yes. 

' Q.—And, 3*011 knew him as a 3roung man, and 3rou subse-
quently were connected Avith him in business? A.—Yes. 

Q.—Were you ever in his employ? A . — I Avas. 
Q.—Will 3*0x1 please tell His Lordship Axdien, and over 

A\*hat period of time? A.—I Avent into actual emplo3*ment for 
Mr. Phillips from September 1927, to July 3rd, 1928. 

Q.—July 3rd, 192S, Avas the date Mr. Phillips died? A.— 
Yes. 

Q.—What Avas the nature of x*our employment? What Avere 
40 .voxir duties AA*itli Mr. Phillips? A.—I met him at his home Avith 

my car . . . 
Q.— (interrupting) What Avas the nature of your work? 

A.—That Avas part of my Avork. to meet him in the morning — 
to call for him at his home, and take him doAvn to business—to go 
to the different plants AA-liere the pipe AX*as being manufactured, 
or being used. Then I did general clerical work in the office, 
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which was assigned to me by Mr. Campbell, who was in charge 
there. 

Q.—Your contact with Mr. Phillips was daily? A.—While 
in his employ, yes. 

Q.—In the early par t of January, 1928, do you remember 
bavins: had any communication with Mr. Phillips? A.—I do. 

Q.—Will you please tell His Lordship what happened, with 
respect to the occasion to which I refer? 

WITNESS: In January? 
COUNSEL: January, 1928. 
MR. HACKETT: The question reads: "Did you have 

any communication?" Then, on an affirmative answer from the 
Avitness, the next question is : "What happened?" 

If this is an attempt to proA'e a declaration of the deceas-
2Q ed, I submit it is admissible only if it be against interest, and 

T ask your Lordship to consider that. It may he said my objection 
is premature, but if it is not made H O A V it may be too late. 

MR. O'DONNELL: I do not knoAv Avhat the Avitness Avill 
say. 

H I S LORDSHIP: What do you Avant to prove? What 
are you aiming at? 

MR. O'DONNELL: I Avant to prove this Avitness went 
30 to Mr. Phillips' house on a certain morning or afternoon in Ja-

nuary, 1 9 2 8 . That is simply leading up to something else I expect 
to prove, Avhich Avill probably be objected to and upon AA'hicli 
your Lordship Avill rule. 

H I S LORDSHIP: What allegation of your Declaration 
do you Avant to prove? 

MR. O'DONNELL: I am beginning to prove tbe circum-
stances under which the money Avliicli Avas found in Montreal 

. came to be in Montreal. I have to begin someAA'here; and, as far 
as this Avitness is concerned this is the beginning of the circum-
stances relating to the money Avhich is H O A V in Montreal. Dr. Cas-
sidy stated he brought the money here, and the evidence I am 
about to make is in the Avay of corroboration of D r . Cassidv's 
evidence. This Avitness knoAvs certain facts concerning D r . Cas-
sidy and Avhat D r . Cassidy did Avith respect to the particular 
money that is in Montreal. 
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I am not endeavoring to prove any contracts, or anything 
of the kind. I am simply corroborating Dr. Cassidy. 

H I S LORDSHIP: After the explanation given by Coun-
sel for Plaintiff , for the time being the Court admits the eviden-
ce' under reserve of the objection. 

1 0 BY MR. O'DONNELL, CONTINUING. 
Q.—Where Avere you living in January, 1928? A.—No. 

008 Fi f th Avenue, Long Island City. 
Q.—Where Avas John M. Phillips living? A.—Freeport, 

Long Island City. 
BY MR. HACKETT: 
Q.—What is the distance betAveen (508 Fif th Avenue and 

Freeport? A.—About 25 miles. 
2 0 BY MR. O'DONNELL, CONTINUING. 

Q.—Will you please tell His Lordship Avhat happened 
AA'ith respect to the occasion to AA'hich I refer, in January, 1928? A.—There Avere lots of things I did in January for Mr. Phillips; but the one thing that is referred to here is I got a telephone call af ter leaving him at home on Saturday. I Avas called at my home Saturday night. He said: "You be doAA-n at my house tomorroAv morning" — that Avould be the Sunday. 

When I got there, s a i d . . . 
Q.— (interrupting) H O A V did you go there? A.—In my car. I drove it nryself. When I got there Mr. Phillips said: "Come on upstairs Avith me: and I AArant you to come over to Dr. Cassidy's h o u s e . . . " 
When I got upstairs, he opened a black b a g . . . Q.— (interrupting) Where did Dr. Cassidy live? A.—On SteAvart Avenue, in Garden City, Long Island. 
Q.—HOAV fa r is that from Freeport? A.—About ten or 

tAvelve miles. 
When I got upstairs to the room he had a black bag, and ^ in this black bag thei-e A v a s a number of bonds, probablj* about 10 or 11 inches high — in different colors. 

Q.—HOAV long Avere they? A.—About 14 to 18 inches. 
He told me to take them out. I took them out of the bag, and that left the bag empty. I took them doAA'nstairs. 
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BY THE COURT: 
Q.—You did not examine tlie bonds particularly? A.— No. I just picked them out. He told me what they were. He said: "They are bonds, and Ave are going over to Dr. Cassidy's house AA'ith them". 
I took them from the bedroom, doAA-nstairs, got a piece of 

IQ AA'rapjnng paper in the kitchen, Avrapped them up, and took them 
along. I had them in mv possession all the time. 

I took them out in my car, and Avent over to Dr. Cassidy's 
house Avith them. Mr Phillips Avas Avith me. 

On the Avay over from his home to Dr. Cassidy's, in con-
versation he told me AA'hat he Avas going to do Avith those bonds. 
He said he Avas going to have Dr. Cassidv convert them into 
cash, and then he Avas going to take it up to Montreal — that 
lie AA'as going to have Dr. Cassidy pome up here Avith them, and 
put the cash in some safe deposit box up here in Montreal, and 

2 0 for the time being said he AA'ould open this box in his boy's name 
until he got straightened up on certain business himself that 
he had pending at that time. The reason, he said, he had to 
convert those bonds into cash Avas to use the cash to conduct his 
business. 

Q.—I understand at that time he Avas having difficulty 
Avith the Income Tax Department of the United States? A.— 
There AA'as a general investigation. 

BY THE COURT: 
30 Q-—Did 3'ou accompany Phillips and Cassidy to Montreal? A.—I did not. 

Q.—You are only reporting Avhat he told you as to his 
intentions? A.—What his intention Avas to do Avitli those bonds. 

BY MR. O'DONNELL, CONTINUING: 
Q.—And, you took the bonds and Avent to Dr. Cassidy's 

house? A.—Yes. 
Q.—What happened there? A.—We AA'ent upstairs into 

Dr. Cassidy's apartment, and in front of me Mr. Phillips told 
40 the Doctor — he said: "I Avant you to attend to this and I Avant 

you to convert these into cash". Then they talked about coming 
up to Montreal and opening a safe deposit box, and hoAv he 
Avould do it under Francis' name for the time being. 

BY THE COURT: 
Q.—He repeated to Dr. Cassidv AA'hat he had told .you previously? A.—Yes, sir, absolutely. 
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BY MB. O'DONNELL, CONTINUING: 
Q.—Are .you the same Air. Frenz whose name appears as a subscribing witness to the Will of the late John AI. Phillips, produced in this Record as Plaintiffs ' Exhibit P-l? 
Please look at Plaintiff 's Exhibit P-l, and say if you are the Air. George D. Frenz who signed with Thomas AI. Cassidy 10 as witness to the Last Will and Testament of John AI. Phillips, dated Alarch 16tli, 1928? 
AIR. HACKETT: Of course, my objection stands as re-

gards all this testimony. 
H I S LORDSHIP: Your objection is noted, and the evi-

dence is taken under reserve of it. 
WITNESS: My signature is not on this. 

2 0 BY THE COURT: 
Q.—Were .you a witness to the Will? A.—I was. 
BY AIR. O'DONNELL, CONTINUING: 
Q.—AVhere was that AVill executed? A.—In the Allison Hospital, at Aliami, Florida. Q.—Where Air. Phillips was at the time? A.—Yes. 
Q.—How did yon happen to be there a t that time? A.— Air. Phillips called me up from Aliami, Florida, and told me to 30 go to Air. Caplis' house. 
Q.—Who was Air. Caplis? A.—He was acting as Air. Phillips' attorney at the time. 
Q.—He is a lawyer in Long Island City? A.—Yes; not practising, though. 
Q.—Did you go to Air. Caplis' house? A.—I did. Air. Phillips called me up from Aliami, telling me to go to Air. Caplis' house, and he would have a paper, or some papers, for me to bring down to Aliami. Air. Phillips was confined to the Allison Hospital at the time, to be operated on in a few days, 40 so the necessity was for ine to go down there immediately. 
I Avent up to Air. Caplis' house, and he gaA*e me this paper, 

which he told me Avas a Will. He said: " N O A V , you will be a 
Avitness to this. Alake certain Air. Phillips reads it, and after 
Air. Phillips reads it, .vou read it, and read it loud". 

AIR. HACKETT: What has this to do A v i t h the case? 
H I S LORDSHIP: The Will is not in controversy? 
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MR. O'DONNELL: No, your Lordship. The object of this evidence is simply to show the relationship between the Avitness and John M. Phillips. 
W I T N E S S : I folloAA 'ed out those instructions. 
BY MR. O'DONNELL, CONTINUING: 

10 Q.—Did you read the Will aloud, and have Mr. Phillips 
read it aloud? 

MR. HACKETT: I object to this as irrelevant. 
H I S LORDSHIP: The validity of the Will is taken as granted. The Will is not contested. You have not an}' interest in putting the question Mr. O'Donnell. The Will is to be con-sidered as A-alid. If there are some other circumstances, outside of the Will, you may question the AA'itness on them. 

20 MR. O'DONNELL: I have no fur ther questions, my 
Lord. 

CROSS EXAMINED BY MR. HACKETT, K. C., OF 
COUNSEL FOR DEFENDANT. 

Q.—You have given your occupation as that of a real 
estate agent? A.—Yes. Q.—Have you an office? A.—I take care of an indivi-dual's . . . 39 Q.—(interrupting) I am asking you if you have an office? 
A.—I have not. Q.—You are an investigator, are you not? A.—I have 
(lone that Avork at times. 

Q.—Is that not your Avork at the present time? A.—It 
is not. Q.—What are you doing at the present time? A.—Tak-ing care of some real estate. 

Q.—Whose real estate? A.—Mr. Edward Fitzpatrick's 
.0 real estate. 

Q.—Where does he live? A.—His present address is 2090, Seven Avenue, Long Island City. 
Q.—You devote your Avhole time to Mr. EdAvard Fitz-

patrick's real estate? A.—I do. Q.—Nothing else? A.—I did some other work this sum-mer outside of that. 
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Q.—What kind of work? A.—I was ticket office man for the Queensboro Athletic club in Long Island City. 
Q.—When did you last do some investigating work, so called? A.—About three or four years ago. 
Q.—Have 3*011 ever been associated with a firm of lawyers? A.—I was. 
Q.—Do vou know what an ambulance chaser is? A.—I 10 do. 
Q.—Have 3*011 ever considered yourself as cariwing on that vocation? A.—I did not. 
Q.—Is it not a fact that the Lawyers with whom 3*011 were associated were disbarred? A.—The3' were not. 
Q.—Were they suspended? A.—Tlmy were. Q.—Because of 3*0111' activities on their behalf? A.— Absolutely no. 
Q.—You will testify to that? A.—I will. 
Q.—Did you share fees Avith those laAvyers? A.—I did 20 not. 
Q.—It AA'as not so established? A.—It Avas never establ-

ished. 
Q.—Will 3*011 tell the Court the date 3*011 attended at the home of Mr. Phillips, and AA'hen the bond episode to AAdiich 3*011 have testified so minutety took place? A.—That AA*as in the earty par t of January, 1928. 
Q.—You sa3* the early part: AA'hat day? A.—It must have 

been right after NeAV Year's. A feAV da.vs after. Q.—What do 3*011 mean b3* a few days af ter Neiv Year's? A.—Three or four days, possibh*. I recall it distinctly, because it Avas on a Sunday. 
Q.—Would you say it Avas the first Sunday in the New Year? A.—I would. 
To shoAv 3*011 that I am Mr. Fitzpatrick's real estate agent, I have some receipts here, if A * O U xvant to see them. 
AND FURTHER DEPONENT SAITH NOT. 

40 
J . H. KENEHAN, 

Official Court Reporter. 
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DEPOSITION OF JAMES E. WILKINSON, A WITNESS 
EXAMINED ON BEHALF OF THE PLAINTIFF. 
This evidence was taken in the case No. 110169 of the Superior Court records of the district of Montreal, the Bank of Rockville Centre Trust Co. es-qual. vs. Chase National Bank of the City of New York, and was allowed to be filed in the case herein to form part hereof, in virtue of a judgment of Mr. Justice Merrier of the 9th of February, 1933. 

On this seventeenth day of October, in the year of Our 
Lord one thousand nine hundred and tliirtv two personally came 
and appeared JAMES E. WILKINSON of No. 16 Court Street, 
Brooklyn, in the State of New York, lawyer, aged 53 years, a 

20 Avitness produced and examined on behalf of the Plaintiff , Avho, 
being duly sAvorn, deposes as folloAvs:— 

EXAMINED BY MR. COOK, K. C., OF COUNSEL FOR 
PLAINTIFF . 

Q.—You are a member of the Bar of the State of NeAV 
York? A.—I am. 

Q.—Are you a member of the Supreme Court Bar? 
WITNESS: Do you mean of the United States? 

3 0 COUNSEL: Yes. 
A.—No, I have not been admitted to the Supreme Court, 

but I am a member of the Bar of the Circuit Court of Appeals, 
and of the United States District Court for the Eastern Dis-
trict of NeAV York, the Southern District of NeAV York, and also 
for the District of Connecticut. 

Q.—For hoAV many years haAre you been practicing your 
profession? A.—Thirty years last July. 

40 Q*—I understand yon were in charge of the criminal pro-
secutions for the District of NeAV York, from the early par t of 
1928 to the 1st of May, 1931? A.—For the Eastern District of 
NeAV York, in the United States District Attorney's Office. 

Q.—That Avas in connection Avith Income Tax matters? 
A.—No; it Avas in connection Avitli all prosecutions of any cha-
racter or description arising out of violations of the laAvs of the 
United States. For the last tAvo years my duties became such 
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that I refused to handle prohibition matters any further, and they had to form a separate unit on account of the volume of business I was transacting in relation to Income Tax prosecu-tions. 
MR. HACKETT: I would ask my friend at this point 

if he youkl mind not putting leading questions. Of course, the 
10 questions put so far are only preliminary, and they are not at all 

prejudicial. 
H I S LORDSHIP: I do not think leading questions would have much influence upon a member of the Bar. 
MR. HACKETT: That may be your Lordship's opinion, 

and as such it is entitled to every respect, but, at the same time, 
we should proceed legally. 

MR. COOK: I shall endeavor, to the best of my ability, 
20 not to lead Mr. Wilkinson into any path where lie should not 

stray. 
BY MR. COOK, CONTINUING: 
Q.—In the cause of your duties, during the period you 

have mentioned, did you have occasion to come across the late 
Mr. John M. Phillips, or to be interested in his affairs? A.—I 
did. 

Q.—Will you please state to the Court what happened in 
30 connection with that? 

MR. COOK: I prefer not to lead the witness, but to let 
him tell the story in his own way. 

WITNESS: My attention was first directed to the In-
come Tax situation of John M. Phillips by tbe Intelligence Unit 
of the United States Government, which liad charge of Income 
Tax prosecutions. For some considerable months prior to the 
month of March, 1928, an investigation had been under way with 

4Q respect to . . . 
MR. HACKETT (interrupting) If it be the intention of 

the Plaintiff to prove any investigation, or any prosecution, I 
submit the best evidence must be adduced. 

H I S LORDSHIP: And, it must f irst be alleged. 
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MR. HACKETT: I t must be alleged, in the f i rs t place. 
In the second place, only the best evidence is admissible here, 
and the memory of Mr. Wilkinson may not be admitted when 
there are documents, memoranda, prosecutions, and possibly 
convictions in the Court. 

MR. COOK: This is purely preliminary, and merely in-
cidental to the evidence the Avitness will give as to I I O A V he came 
into it. My friend need not fear anything that is illegal or detri-
mental AA'ill be placed in the Record, if I can possibly prevent 
it. 

I Avould ask that the witness be allowed to proceed, be-
cause it is only by explaining matters I can make the evidence 
to AA'liicli I AA'ill come in a moment. 

H I S LORDSHIP: The objection is noted, and the evi-dence taken under reseiwe of it. 
WITNESS (continuing ANSAA'er) The result of those in-A'estigations Avas turned over to me. I presented the evidence 

to a Federal Grand Jury, an Indictment Avas returned against 
John M. Phillips, a n d . . . 

MR. HACKETT: (interrupting) I object to any evidence 
of any Indictment against John M. Phillips being made by this 
Afitness. I t is not the best evidence, and it is not alleged. 

H I S LORDSHIP: Have you alleged those facts in your 
Pleadings, Mr. Cook? 

MR. COOK: No, your Lordship. This is preliminary to 
eA'idence I intend to make in regard to Francis Phillips, and in 
regard to the conduct of Francis Phillips in connection Avith the 
matter. 

BY MR. COOK, CONTINUING: 
Q.—During the course of the iirvestigation you speak of 

had }'Ou occasion to examine, or to question, the late Francis 
Phillips in connection Avith his relations Avith his father in re-
gard to the bonds and so on that AA'e have been discussing in this 
case? A.—I did. 

Q.—What happened? 
MR. HACKETT: This Avitness has testified that he is 

an Assistant District United States Attorney in charge of cri-
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minal prosecutions. My friend Mr. Cook is attempting to prove 
b} Mr. Wilkinson what was said and done in a criminal court 
in NeAV York. 

In the f i rs t place, this is not alleged. 
In the second place, if it Avere alleged, the memory of Mr. 

Wilkinson is not the best evidence. Evidence that is made before 
a Court is taken doAA'n, and there are Minutes of it, and I object 
to Mr. Wilkinson's evidence because it is not the best evidence. 

MR. COOK: The eA'idence of the Avitness is clearly the 
best evidence that is available to your Lordship in this case. I t 
is exactly the same class of evidence as the eA'idence given by 
Mr. Campbell, Mr. Zorn, and Mr. Frenz a feAv days ago; and 
that is all I am producing Mr. Wilkinson for. 

I am not interested in the prosecution of Mr. John M. 
Phillips, but I am interested in AA'hat Francis Phillips declared 

9 0 to this Avitness, against his interest, in regard to the matters Ave 
haA'e been discussing. 

My friend is entirely premature in the objection he is 
raising, because it is impossible for your Lordship to knoAV AA'hat 
the Avitness is going to say until Ave reach the point of his evi-
dence, AA'hich is as to AA'hat Francis Phillips said to him. 

H I S LORDSHTP: In r e g a r d t o t h e A v i t n e s s e s A A ' I I O AA'ere 

h e a r d t h e o t h e r d a y , t h e r e AA'as 110 q u e s t i o n o f a n y AA 'r i t ten eA'i-

d e n c e , s o AA ' e h a d t o t a k e t h e e v i d e n c e a s i t AA'as, b e c a u s e i t w a s 

„ p t h e b e s t p o s s i b l e e v i d e n c e i n t h e c i r c u m s t a n c e s . I t A v a s t a k e n 

' u n d e r reserA'e. 
In this instance, it is quite different. I understand an 

investigation took place and that the Avitness acted as Attorney 
for the United States, and examined some of those men — chief-
ly Mr. Francis Phillips — and that there AA'as a deposition taken 
in Avriting, or testimony taken in Avriting. If that be so, and if 
there Avas AA'ritten evidence, taken according to laAV. by a steno-
grapher, on the examination made by Counsel for the United 
States, then that evidence must be in existence, and it is the 

40 best evidence that can be adduced, and it should be filed. 
According to our laAV the eA'idence of anv party in a case 

must be filed as the best evidence possible. That being so, for 
the time being the door is closed to producing A'erbal testimony 011 this point. The best evidence Avould be the production of the 
deposition of Francis Phillips. 
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AIR. COuK: With all respect to your Lordship, may 1 
urge this : supposing Francis Phillips was examined before the 
Grand Jury in New York, and supposing he afterwards made 
statements to the witness; surely it would be competent to me 
to make evidence as to the statements Francis Phillips made to 
Air. Wilkinson. 

I t is not a question of written evidence: it is a question 
J" of what Francis Phillips told the witness in conversation. And, 

the evidence is just as good as was the evidence of Air. Zorn, Air. 
Campbell, and Air. Frenz, who testified on Friday. 

I must respectfullv ask your Lordship to hear what Air. 
Wilkinson has to say, and if .vou come to the conclusion, af ter 
having heard his evidence, that it is improper evidence — which 
1 submit very respectfully it is not — your Lordship will make 
an Order accordingly. I t is my respectful submission that your 
Lordship cannot properly come to that conclusion until I have 

20 put the evidence in. The witness is just competent to testify as 
to what Francis Phillips said as were any of the other witnesses 
who testified — in fact, he is more competent than they were, 
because he is a trained professional man. 

AIR. HACKETT: I think part of the difficulty might be 
removed if your Lordship asked the witness if the statements 
of Francis Phillips before the Grand Jury- were taken down in 
shorthand. 

3 Q H I S LORDSHIP: I was thinking of that. 
BY THE COURT: 
Q.—I do not know liow you proceed before a Grand Jury, 

Air. Wilkinson. Is the testimony given before a Grand Jury taken 
b,v a stenographer? A.—In our District it was. 

Q.—So, in that case it was taken? A.—Yes, your Lord-
ship. 

Q.—Is there any means of having those depositions? A. 
Yes, sir. 

40 Q.—Duly certified bv a competent officer? A.—No, s i r : 
for this reason — part of the Alinutes were certified by him; the 
other portion of the testimony was not. 

Here is the way Ave do it: Ave have a stenographer, A V I I O 

is a special assistant United States Attorney, transcribe the Ali-
nutes. None of those Alinutes are ever Avritten up except at the 
request of the Assistant presenting the case to the Grand Jury. 
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I did request those Minutes. The first batch of them were cer-
tified, then I ordered the remainder of Francis Phillips' testi-
mony. There were other Avitnesses examined, but I did not order 
tbe transcript of the testimony of all the Avitnesses. I ordered 
the transcript of some of it, hut not all. Subsequently, Mr. Ber-
ry, the stenographer, died, so there is a portion certified over 
his signature, and there is a portion Avhich is not. But, I A\ras the 
questioning officer there. 

Q.—Is the portion Counsel Avants to put before the Court 
transcribed? A.—Yes, it is transcribed. 

Q.—And, certified? A.—No: it could be only certified 
by my identification as the original Minutes. 

Q.—But, could it he done? A.—It "ould be done. 
The original Minutes Avould not be aA'ailable to the Court. 

What could he done today Avould be to have photostatic copies 
of the originals. 

20 Q-—And, certify them? A.—There is 1 1 0 A\Tay of certify-
ing them. We have not the rule of certifying the Minutes in the 
United States Court. 

So that your Lordship may understand: Grand Jury Mi-
nutes in the United States Court Avould not be aA'ailable in any 
other Court, or he reA-ealed, except in tiie interests of justice. 

Originally when this situation arose, somebody commu-
nicated AA'ith the Collector of Internal KeA-enue, A A ' I I O communi-
cated AA'ith my chief, Mr. Amely. The communi ations AA'ere had 
Avith the office of the Attorney General, in Washington, and 

30 th.cy AA'rote Mr. Amely asking him that he exercise his discre-
tion in the interests of justice in reA'ealing the Minutes of the 
Grand Jury. That was done, and that is the reason I am privi-
leged to be here to testify. 

ME. HACKETT: The Avitness has just stated that the 
only Avas he could come here to testify is Avith the order of com-
petent authority. The evidence of that order surely does not 
rest in his OAA'U verbal assertion. Great as may be our esteem 
for tbe Avitness, it beliooA'es him to come into Court AA'ith his cre-

40 dentials, and if there must be an order of competent authority 
for him to come here, let him begin by shoAving AA'lience he comes, 
and under AA'hat authority, hv producing a certified order of the 
competent officer of the United States permitting him, as it 
Avere, to violate his oath of office and make knoAvn AA'hat took 
place . . . 

ME. O'DONNELL: That is rather strong. 
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MR. HACKETT: And giving information of what took 
place in tlie secrecy of tlie Grand Ju ry room. That is a second 
ground of objection. 

We know there are written documents, and Ave knoAv I I O A V 

from the A\*itness that he can only disclose Avliat happened in the 
secrecy of the Grand Jury room in virtue of an order of the 
Court. N O A V , let him hegin by producing the order Avhich relieves 
him from the secrecy incident to his oath of office. 

MR. COOK: I again submit that the evidence I am of-
fering to 3Tour Lordship I I O A V is perfectly proper evidence. I can-
not sa3* more than that. I think 1113' friend's objection is not cor-
rect. Until the Avitness gives the evidence, hoAV can your Lord-
ship sa3* AA'hether it is or is not competent? 

Francis Phillips may have been examined 1)3' Mr. AYilkin-
son before the Grand Jnrv, and, as a matter of fact he Avas; but, 
he nia3' also have made statements to Mr. Wilkinson outside the 
Grand Jury Room. Whether he did or not, I do not knoAv. I11 
any event, I submit respectfully I can ask him, and the fact that 
Mr. Wilkinson Avas the gentleman AA*1IO examined Francis Phil-
lips before the Grand Juiw does not prevent Mr. Wilkinson from 
testif3'ing as to AA'hat Francis Phillips may haA*e said outside 
of the Grand Ju ry room. 

H I S LORDSHIP: You might, perhaps, ask the Avitness 
if AA'hat he is about to sa3* Avas disposed to him at a sitting of the 
Grand Jury, or AA'hether it Avas told to him outside the sitting 

3 0 of the Grand Jury. 
MR. COOK: I have 110 objection to asking that. 
BY MR. COOK, CONTINUING: 
Q.—You have heard the question suggested b3* His Lord-

ship. Are you prepared to ansAver it? A.—I am. I am prepared 
to testif3', f irst , as to the testimony of A*oung Francis Phillips 
before the Grand Ju rv ; and also as to tAA'o conversations I bad 

4 f l outside of the Grand Jan* room Avith him, in 1113' capacUA* of in-A-estigating the circumstances of the case. If it is the sense of 
the ruling of the Court that I confine IUA' testimony to such cou-
A*ersations as I had outside of the Grand Jmw room, I AA'ill so 
testif3'. 

H I S LORDSHIP: In any event, the eA'idence Avill be 
made under reserve ol' Mr. Hackett's objection. 
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MR. HACKETT: Will your Lordship ask the Avitness 
Avhether those alleged conversations Avith Francis Phillips took 
place before or af ter he is said to have rendered testimony be-
fore the Grand Jury? 

WITNESS: Both took place afterwards. 
1 ( ) MR. HACKETT: Then, I ask your Lordship to ask the 

Avitness AAdiether or not those statements Avere in the same sense 
as the testimony Francis Phillips gave before the Grand Jury. 

MR. O'DONNELL: That is cross examination. 
HIS LORDSHIP: That may come afterwards. 
MR, H A C K E T T : I think it is essential Ave have the in-

formation before your lordship passes upon the objection. Not 
so very long ago I came into rather violent conflict Avith your 

20 Lordship in regard to this rule of verbal evidence, and I feel Ave 
should knoAv just AA'liat Ave are dealing Avith. 

I suggest to your Lordship that the witness should be re-
quired to say before being permitted to testify further, Avhether 
or not the subsequent conversations were confirmatory of the 
testimony giA'en in the Grand Ju ry room. 

MR. COOK: I suggest the Avitness be alloAA'ed to giA'e his 
OAA'n evidence. 

H I S LORDSHIP: I will take the evidence under reser-
ve of the objection. 

MR. HACKETT: But, your Lordship, it is not alleged. 
I also make the fur ther objection that the idea of a lawyer co-
ming into Court and testifying as to the communications betAveen 
himself and a young man AA'ho has testified before the Grand 
Ju ry is illegal. 

H I S LORDSHIP: The young man Avas not his client? 
40 MR. HACKETT: No, your Lordship. 

MR. O'DONNELL: It Avas a matter of one private citi-
zen speaking to another. 

H I S LORDSHIP: Of course, if the young man was Mr. 
Wilkinson's client, it might be different. There might be some-
thing to say if the Avitness Avas revealing some of the secrets 
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which transpired between himself and Francis Phillips if Fran-
cis Phillips had been his client, That, I understand, however, 
was not the case. 

MR. HACKETT: We have the admission of the Avitness 
that Francis Phillips gave testimony before the Grand Jury, and 
that testimony Avas taken in shorthand and has been transcri-

10 bed. That is the best evidence of the att i tude and testimony of 
Francis Phillips, and any other testimony concerning the pre-
ceding or subsequent statements Avould be, I submit Avith great 
respect, absolutely inadmissible, 0 1 1 the ruling of AA'hat consti-
tutes the best evidence. 

H I S LORDSHIP: Your objection is noted, and reserved. 
WITNESS: The first conversation I have reference to 

occurred after the final testifying of Francis Phillips before 
2Q tlie Grand Jury. He had testified, if my recollection is right, 011 

the 17tli July, 1928. The folloAving morning Ave met in the Cham-
bers of Federal Judge Robert A. Inch, A V I I O had charge of the 
criminal term for the month of July. Mr. Henry Yollmer, the 
Attorney for young Francis Phillips, AA'as there. 

BY MR. COOK: 
Q.—You Avere not the Attorney for Francis Phillips? 
A.—No. I was the Attorney for the Government. 
A three cornered conversation took place between Mr. 

39 Yollmer, Francis Phillips, and myself. 
BY MR. HACKETT: 
Q.—Was that taken doAvn in shorthand? 
A.—No. 
I told Mr. Yollmer that I believed young Phillips had 

been a very recalcitrant and insulting Avitness before the Grand 
Jury, and that I intended to present those facts before Judge 
Inch and ask that he be punished. Francis then said: " I told 

40 you, Mr. Wilkinson, everything I knoAv. I have taken those dif-
ferent safe deposit boxes out at the behest of my father. I put 
property in from time to t ime. . . " 

MR. HACKETT: I object again, because, in the very 
AAords of the Avitness: "I told the Grand Ju ry" ; therefore the 
notes of the eA'idence taken before the Grand Jury are the best 
evidence, and the Avitness is merely availing himself of this ca-
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sual conversation to circumvent tlie rule which precludes se-
condary evidence. 

WITNESS: (continuing answer) He said: "I told you, 
Mr. Wilkinson, that I took those boxes out at the behest of my 
father, and from time to time I put money and bonds in them. 
I considered those moneys and bonds mine; but not mine in the 

10 exact sense, because I had not earned them. I always felt 1 would 
not own them until niv father died; that mv father could have 

* / « them back at any time he asked or requested me for them." I 
said: "Francis, you did take boxes in assumed names". He said: 
"1 did that at the behest of my father". I said: "You were very 
insulting to the Grand Jury, and to me . . .nobody desires to hurt 
this boy. I understand he is an invalid and a cripple, and I have 
tried to be kind to him, but nevertheless the Government is in-
terested, since the death of the father in the assets of the Estate 
of John M. Phillips, and I intend to do everything within the 
scope of my authority and power to recover for the Government." 
Francis said: "You are not going to bring my Avife into this are 
von?" I said: " I intend to call her as a Avitness". 

We Avent before Judge Inch. I did not have it in my mind 
further to call the boy at that time. 

We then issued a subpoena for his Avife, and finally they 
subpoenaed her a t Montauk Point Long Island (Avithin the Dis-
trict of my Department) about 130 miles from the Court. 

They came along Avitliin the folloAving tAA'o Aveeks after 
30 the 18th July, and young Francis and his Avife returned to the 

Court Room. Young Francis Avas very ex°ited, and he ran at me 
Av'th his clenched fists. He said: "You are not going to bother my AA'ife before the Grand Jury? Jus t look at her. She is hyste-
rical. She knoAvs nothing about my father 's affairs, and she 
knoAvs nothing about mine. I told you everything I knoAV. The 
Government AA'as af ter my father, and I told you everything my 
father AA'anted me to do. I put money and I put bonds AA'lierever 
lie Avanted it". I said "Francis, your father AA'as in this Court, 
and you kneAV it. You Avent doAvn to Miami, Florida, to the Bank 

40 of the Bay of Biscayne, and you took a man named Grimes AA'ith 
you. You thought everyone AA'ould be telling your father. All 
along I am sure you had in your mind that your father Avas go-
ing to trial in my Court, and vou removed tAvo packages of bonds 
from the Bank of Biscayne, and took them along to Atlantic City 
Avith von, and you gave those bonds to vour father. Your father 
died on July 3rd, and those bonds could not be found. You said 
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tliat you looked for them, but could not find them. You did not 
make any complaints that they had been stolen. Now, what do 
you think I am? You are a boy eighteen years of age. Do you 
want to save trouble for me, and for the Government, and for 
yourself, and your wife, and everybody?" He said: " I don't know 
what became of those bonds, and my wife does not know, and I 
don't want you to take her before the Grand Jury. My father 

J® did not treat me like he was my fa ther : he treated me like an 
old man, and he talked to me as he would talk to one of his as-
sociates — he would swear ; he would use slang. He treated me 
as if I was a social intimate of his own years". I said: "How-
ever, I will have to take your wife before the Grand Jury' ' . 

That was the last conversation. 
BY AIR. COOK, CONTINUING: 
Q.—Did you have an}- conversation at that time with Fran-

20 vis Phillips about any money in Alontreal? A.—Not specific-
all}*. I referred to the moneys and bonds he had in the various 
safe deposit boxes, and I had included the Alontreal box toget-
her with four other boxes in my question to him, because I had 
mentioned "In the five safe deposit boxes". 

Q.—And his reply to yon, as you have given it, covered 
everything? A.—Yes. 

Q.—Did you question Fran- is Phillips at that time con-
cerning a visit he had made to Alontreal 011 or about July 16th, 
1928? 30 AIR. HACKETT: I object to this evidence as tending to 
prove facts which are not alleged. I cannot, for the life of me, 
see a t the moment just what legal justification there is for the 
question: quite apar t from the propriety of putting it or of the 
witness answering it. 

I object to the question as illegal and irrelevant. 
H I S LORDSHIP: AYe must not forget this is a case of 

conspiracy and fraud. 
4 0 AIR. HACKETT: No. your Lordship, it is not a case of 

conspiracy. That is where I fear the Court may have erred. 
H I S LORDSHIP: I do not mean the pretension of ow-

nership, but it is bound up with the f i rs t case: so much so that 
there is a consent that the proof adduced in the main issue shall 
be common to the present instance. 
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MR. HACKETT: That is not quite what the consent says. Your Lordship. 
H I S LORDSHIP: This Action is the consequence of the 

f i rs t Action. If the f irst Action had not been taken, then this 
Action would never have come before the Court. 

] ( ) MR. HACKETT: I would not say that . 
What 1 am trying to draw to your Lordship's attention 

is that the proof (as the Court has been good enough to remind 
me on man}' occasions) must be restricted to the allegations, 
and the allegations of the declaration do not refer to any con-
spiracy. 

H I S LORDSHIP: In any event, the Avitness may giA'e 
a negatiA'e ansAArer. 

MR. HACKETT: That is a way out, but it does not have 
nnv bearing upon the legality of the question. 

H I S LORDSHIP: In any event, I Avill note your objec-
tion. 

MR. HACKETT: Then, I Avill suggest that before the 
witness ansAver he be asked to s a y . . . 

H I S LORDSHIP ( interrupting) I alloAV the question 
under reserve of your objection. You Avill have the opportunity 

2Q of cross examining the Avitness. 

MR. HACKETT: But, Avas this said in the Grand Jury 
Room, or not? 

H I S LORDSHIP: That is not the question I am deri-
ding now. 

MR. HACKETT: As the question is put, the Avitness can 
truthfully ansAver it as having been testimony in the Grand 
Jury Room, and if it Avas in the Grand Jury room the Avitness 

40 bas told us there are notes AA'hich Avere taken there. 

MR. COOK: We are I I O A V out of the Grand Jury room. 
H I S LORDSHIP: The Avitness may ansAver " l res" or 

" N o ; then he may be asked "Where? " or "When?" . 

WITNESS: Not on the last interview, but on the one Ave had af ter he had testified af ter the Grand Jury room, in 
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Judge Inch's outer chambers, when his Attorney, Mr. Vollmer, 
was there. 

BY ME. COOK, CONTINUING: 
Q.—Will you please say Avhat happened? A.—I further 

said: "Mr. Vollmer, Jolm M. Phillips died on July 3 r d . . . " 
1 0 BY T H E COURT: 

Q.—(interrupting) Was Francis Phillips there? A.—Yes, your Lordship. 
ME. HACKETT: I object to any conversations between 

Mr. Wilkinson and Mr. Vollmer. Mr. 'Vollmer is alive and well, 
and if one is at all anxious to know what Avas said, let Mr. Voll-
mer be summoned and let him come here. This is not the best 
evidence. 

20 H I S LOEDSHIP : That was Avhy I asked the Avitness if 
Francis Phillips Avas there. If the conversation took place bet-
Aveen the three of them, Ave Avill see AA'hat it Avas. That was A V I I V 

I put the preliminary question. Of course, if Francis Phillips 
A V U S not there, and the Avitness A\-ere permitted to relate a con-A'ersation betAveen Mr. Vollmer and himself, it Avould be quite 
different. I knoAV Mr. Wilkinson Avill be careful not to mix them. 

WITNESS: I Avill t ry to keep Avitliin the rule. 
2q On July 16th I said: "Francis hired an aviator to take 

him to Montreal, Canada". I said "There is a safety deposit box 
there AA'ith the sum of $300,000 and upAvards either in bonds or 
in currency." I said: "1 belieA'e. Mr. Vollmer; and I Avill tell you, 
Francis, you took that money hack with vou to NeAV York". 

BY THE COUET: 
Q.—Francis Avas there? A.—Yes. He said: "That is a 

lie. I did not take anything out of that safety deposit box on 
that occasion. I visited the offices of Cook & Magee. my father 's 

40 attorneys, when I Avas in Montreal on the 16tli, and I came back." 
I said: "The boy tried first to indicate this money Avas his, and 
af ter pressure by me, and af ter he Avas taken before Judge Inch, 
lie said he did not consider any of this Avas his money till his fa-
ther died". I said: "I Avant the t ru th from the boy, Henry (I am 
very AA'ell acquainted AA'ith Mr. Vollmer, and called him Henry)". 
The boy said: "I told you the truth, Mr. Wilkinson. My father ' 
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knew the Government was after him and investigating his In-
come Tax, and he needed money to carry on his business which 
he was operating in a large way as a contractor, and I told you 
everything I knoAv, and I can add nothing further". 

That Avas the substance of that conversation. 

BY MR. COOK, CONTINUING : 
Q.—Do j rou knoAv a man named Peter Campbell? A.—I 

do. 
Q . — D o you knoAv a man named AndreAV Zorn? A . — I do. 
Q.—Were 3*011 in Court on Frida3* AA'hen tbey gave eviden-

ce as to having been convicted in regard to their Income Tax? 
MR. HACKETT: I object to any testimon3* the Avitness 

might giA*e concerning those convictions. I 1 1 the first place, they 
are not alleged; in the second place Ave are not tiying either Zorn 

2Q or Campbell, and it is incompetent to bring a Avitness at this 
stage, in ain* eA'ent, to bolster u p . . . 

H I S LORDSHIP: You might perhaps add that the in-
terested parties themselves had an opportunity of speaking of 
the cases, and clearing the atmosphere, and that they were the 
best persons to clarif3* it. 

ME. C O O K : The evidence in regard to the coiiA'iction of 
those gentlemen AA*as brought out by M Y f r iend in cross exami-
nation. Those men, Avho Avere c o i m c t e d in the manner they ex-
plained, Avere not professional men — they Avere Laymen. N O A V 

Mr. Wi lk inson comes forward and saA*s " I can explain the entire 
matter to the Court" , and I think he should, because I think in 
fairness to those AA'itnesses Mr. Wi lk inson should be alloAved to 
say just A\*hat happened in regard to the matter. H e Avas there, 
and he knows all about it. 

I submit it is perfectly proper evidence, and I ask that 
the AA*itness be alloA\*ed to ansAver. 

H I S LORDSHIP : Both Mr. Campbell and Mr. Zorn gave 
40 their explanations. What more do you Avant? 

ME. COOK: I am asking that the A\*itness be alloAved to 
explain, from a legal point of vieAv, I I O A V the matter Avas arran-
ged, and Avhat Avas done in connection Avith those cases. M r . Wil-
kinson is the one man Avho can speak of it, and he is in a posi-
tion to speak of it from first hand knoAA'ledge. H e is in a far 
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better position to speak of it than the Avitnesses Avho Avere cross examined in regard to it. 
H I S LORDSHIP: You do not want to repeat the fact 

that they were charged Avith certain offences, that a trial took 
place, that sentence Avas rendered, that sentence Avas suspen-
ded, and that there Avas some sort of a compromise. 1 do not 

1 0 suppose you Avant to contradict all that? 

MR. COOK: All I Avant to ask this Avitness is, as a pro-fessional expert, hoAV those men could be sentenced and have a suspended sentence at the same time. 
MR. HACKETT: And, I object to that. I am not pre-

pared to go into an investigation of the methods of criminal jus-
tice in the State of NeAv York, I did not bring those men here. I 
cross examined them to some extent, and that Avas all. If Ave are 

20 going to hold a lengthy iirvestigation into the ansAvers given by 
each Avitness AA'ho happens to stub his toe in cross examination, 
this case Avill be very much more protracted than it has been. 

I object to this as illegal, not alleged, irrelevant, and not 
pertinent to the issues before the Court. 

MR. COOK: The question I asked the Avitness is a ques-
tion your Lordship S U A V fit to put to the other Avitnesses. This 
Avitness is a professional gentleman, and is far better able to 
explain the question your Lordship put, from a technical stand 

30 point, than Avere those contractors, AA'ho merely told you AA'hat 
they knew. 

H I S LORDSHIP: I suppose you do not Avant to enquire 
into the methods folloAved by the State of NeAv York in dealing 
Avith an accused person. 

I do not see it has any hearing on the case, and I AA'ill 
maintain the objection. 

MR. COOK: I liaA'e no further questions. 

40 MR. HACKETT: Under reserve of the objections I haA'e 
made to the testimony, 1 Avill ask the Avitness a feAv pertinent 
questions. 
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CROSS EXAMINED BY MR. HACKETT, K. C., OF 
COUNSEL FOR DEFENDANTS. 

Q.—You liave told us that you are a practicing attorney? A.—Yes. 
Q.—And that you have practiced law for some thirty odd 

years? A.—Thirty years. 
10 Q.—In so far as Francis Phillips is concerned, you have 

told us of two separate interviews? A.—Yes. 
Q.—For reasons of your own I think you told us of the 

last interview first , and of the f irst interview last? A.—No. I 
think I told yon them in chronological order. I intended to, any-
way. 

Q.—I understood, and in fact, the stenographic notes show 
that the first interview of which you spoke was that of Julv 
17th? A.—That was the 18th. Either the 18th or 19th — the 
day af ter he had been before the Grand Jury. The other inter-
view was around about ten days or two weeks later, to the best 
of my recollection. 

Q.—That shows just how dangerous it is to rely upon 
one's recollection, because you gave July 17th as the date of the 
first interview, and July 16th as the date of the second. A.— 
No. I distinctly remember I did not. 

Q.—In any event the record will speak for itself on that 
score? A.—Yes. 

__ BY THE COURT: 
o(/ 

Q.—And, if the record shows that, it is wrong? A.—Yes; 
it is an error. 

BY MR. HACKETT, CONTINUING: 
Q.—As the balance of your testimony may be wrong? A. 

Oh, no. 
H I S LORDSHIP: That does not follow. I t will simply 

be a matter of inverting, the first for the last? 
40 BY MR. HACKETT, CONTINUING : 

Q.—You told us that this first interview took place in 
Judge Inch's room, I understand? A.—The ante-room to his 
chambers. 

Q.—And, who were present? A.—Mr. Henry Vollmer, 
Mr. Francis Phillips, and myself. 
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Q.—Anybody else? A.—I do not know if sbe paid any 
altention to the conversation, but Judge Inch's private secre-
tary. Miss Shoemaker, was there; but she was typewriting, 1 
think. 

Q.—You do not recall anybody else? A.—No. 
Q.—Are you prepared to pledge your oath there was no-

body else there? A.—To the best of my recollection, yes. 
Q.—That is, you will say that v o u were directing your at-

tention to Mr. Yollmer and to Francis Phillips, and other people 
mav have been there but you do not recall them? A.—I would 
not say that. I would say I am positive in my recollection of 
only three people. The only three people engaged in that inter-
view were 5lr. Yollmer, Francis Phillips, and mvself. 

BY THE COURT: 
Q.—Judge Inch was not there? A.—No. We went in to 

Judge Inch later. 
BY MR. HACKETT, CONTINUING: 
Q.—And, those were the three people who did the talking? 

A.—Yes. 
Q.—But, you are not prepared to say there was 110 one 

else present in the room? A.—Miss Shoemaker, I think. 
Q.—Are you prepared to say there was no one else there, 

01 do you say that you do not recall? A.—There would be no 
one else within earshot: I am confident of that. 

Q.—That is to the best of your recollection? A.—Yes. 
Q.—You told the Court you did not make any specific 

reference to any box, as I understood you? A.—I mentioned five 
boxes to the boy in the conversation, he had testified to. 

Q.—Is it your testimony that you did. or did not, make 
a specific reference at that interview to. the box in Montreal? 
A.—I did. When I told Mr. Vollmer, and told Francis, that his 
father had died on July 3rd . . . 

MR. HACKETT: (interrupting) That is not an answer 
to the question. 

BY MR. HACKETT, CONTINUING: 
Q.—Is it your testimony that you did, or did not, make 

a specific reference at that interview to the box in Montreal? 
A.—I did. 
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Q.—I want to know whether your testimony now contra-
dicts the testimony that you gave a few minutes ago, in which 
you said you did not specifically refer to the box in Alontreal? 
A.—I did not so testify. 

Q.—Again, if the record shows that you did, it is merely 
pi oof of the unreliability of one's recollection? A.—The record 
will not show that . 

Q.—But, if it does show that, it will again establish that 
your •memory is not as reliable as you might wish it were? A. 
I t cannot show that, because I specifically referred to it, and 
gave you the details of the conversation. 

Q.—We are always referring to the f irst interview to 
which you testified? A.—Yes, sir. 

Q.—Did I understand you to say that John AI. Phillips 
was before your Court on the 21st June? A.—Either the 20th 
or the 21st. 

20 Q-—I* I s importance to the Court, and to me, to know 
whether it was the 20tli or the 21st? A.—Alv best recollection 
is it was the 21st. 

Q.—And. how about the 22nd? A.—I would say no. I t 
was either the 20tli or the 21st. To the best of my recollection, 
it was the 21st. 

BY AIE. O'DONNELL: 
Q.—That is a matter of record, is it not? A.—Yes, sir. 

30 AIR. HACKETT: The records; apparently have ceased 
to be of any importance. 

BY AIR. HACKETT, CONTINUING: 
Q.—Is it not a fact that young Francis Phillips was near-

ly distracted when the question came up of the interrogation of 
his wife? A.—Yes. 

Q.—And, is it not a fact he told you she was pregnant? 
A.—Yes. 

Q.—And, did he not shake his diminutive fist in your fa-
4 0 ce? A.—He did. 

Q.—And told you what a preposterous and ungodly thing 
it was to drag a girl sixteen or seventeen years of age into Court 
to testify, when she was about to become a mother? A.—Yes. 

Q.—And, it was af ter this that he made the statement to 
you, concerning property, which you have given here? A.—No. 
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Q.—The record of your testimony, in the order in which 
you gave it here, shows tha t it was af ter you had hailed his wife 
into Court tha t he made statements to you? A.—I was just 
about to tell you the one statement he made at that time. 

Q.—At what time? A.—At the time he came in previous-
ly to my calling his Avife before the Grand Jury . Would you like 
that statement? 

^ Q.—In your examination in chief you said it Avas after 
that he made statements to you concerning the OAvnership of 
bonds in Montreal? A.—No. I did not mention Montreal in that 
conversation. I only mentioned the general proposition as to hoAV 
his father treated him, and that he had told me everything that 
lie knew, and his Avife kneAV nothing, and that he had given me 
the complete information, and that his father did not treat him 
like a boy, but treated him like an old man, and that everything 
lie had done he had done under the dictation of his father, and 

20 c 0 l l l ( l not add anything further to AA'hat he had told me, 
and that his AA'ife could not help the situation. 

Q.—Did you make any notes ot' those coiwersations? A. 
No. 

Q.—You are relying entirely and exclusively upon your 
memory? A.—I am. 

Q.—Where did the second intervieAV take place? A.—The 
second intervieAv took place at the entrance to the Grand Ju ry 
room, in the office of Mr. Herbert H. Kellogg, A V I I O at that time 
Avas in charge of the Appellate Avork of the office. 

30 Q.—And, Avho were present? A . — I Avas present. Francis 
Phillips Avas present. His Avife Avas present. There Avas also a 
lninch of lieAvspaper men, Avliom I had expelled from the scene 
because they Avere attempting to take flashlight photographs. I 
got them out of the room at young Phillips request. 

Q.—Can you recall if anybody else Avas present? A.— 
Not tha t I recall. 

Q.—You would not go so far as to state nobody else was 
there? A.—No, I Avould not. 

40 Q-—What measure of pressure and coercion A\-as brought 
to bear upon young Phillips? A.—No pressure, or coercion, ex-
cept t h i s . . . 

Q.— (interrupting) W a s he threatened? A.—Let me ask 
you a question. I do not Avant to offend, and bring in something 
vou do not like. 

Q.—But, you haA-e brought in quite a lot that I do not 
like. A.—I have no interest in the outcome of this. 
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Do you want me to refer to tlie times Phillips was before 
the Grand Jury, or to the pressure I was bringing to bear at the 
time of those two interviews? 

Q.—You threatened him Avith prosecution? A.—I threa-
tened to bring him to Court and punish him for his contempt in 
Court — for his recalcitrant at t i tude in the Grand Ju ry room. 

Q.—And, after they had taken his Avife — Avho Avas a girl 
sixteen or seventeen years of age, from her bed betAA'een five or 
six o'clock in the morning, and brought her to Court? A . — N o , 
sir, I did not. I did not haA'e his Avife brought to Court. W h a t 
happened Avas this: he secreted his Avife 1 3 0 miles from the 
Court, and she Avas served AA'ith a subpoena by a Deputy Marshall, 
and came to Court in response to the subpoena. 

Q.—At f i v e o'clock i n t h e m o r n i n g ? A.—I d o n o t knoAV 
\ Avhat t i m e t h e s u b p o e n a A\-as s e i w e d . I AA'as n o t t h e r e . 

Q.—You have said you have been a practicing attorney 
9Q in New-York for thirty odd vears? A.—Thirty years. 

Q.—Is there anything in tlie Statutes of NeAv York, or is 
there anything in the ethics of the profession AA'hich guide prac-
titioners, Avhich precludes attorneys from carrying on other bu-
siness? 

WITNESS: What do you mean? You mean in the United 
States Attorney's Office? 

COUNSEL': In the State of NeAv York. 
30 A.—No. 

Q.—It is competent to an attorney to engage in trade, or 
any other calling he Avishes? A.—Yes, sir. 

Q.—It is competent to him to conduct a detectiA'e bureau 
if he AA'ishes? A.—If he AA'ishes, yes. 

Q.—During part of those thirty years have you conduc-
ted a detectiA'e bureau? A . — I did. My father was in that bu-
siness, and I followed it after his death, because lie had a lot 
of work for the Dupont PoAvder Company. I concluded that Avork 
in my time, and then turned it over. I have not had a license 

4 0 since 1 9 1 8 or 1 9 1 9 . 
Q.—Is it not a fact that you AA'ere a licensed detective up 

to 1920? A.—It might haA'e been 1920. hut nevertheless I ne-
ver worked in divorce Avork, or anything like that. 

Q . — W h a t I am trying to establish is that your work Avas 
largelv investigating Avork, as distinct from legal work? A . — 
Yes. 
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Q.—And, you were carrying on the work of a detective 
and a runner down of offenders against the law? A.—Yes. 

Q.—And vour work in the District Attorney's Office has 
always assumed that character, has it not? A.—No. Except 
this ; I was a prosecutor there, and I might add that out of 139 
contested felony prosecutions I had 121 convictions. 

Q.—And, that was largely due to your work as a detec-
tive? A.—No: my legal training. I tried a case with Max Steur, 
and collected $238,000 in Income Tax, and sent his client away 
for a year and a day in Atlanta. 

BY THE COURT: 
Q.—Those cases were before the Courts? A.—Yes. 
BY MR. HACKETT, CONTINUING: 
Q.—In the particular instance to which vou refer, in 

20 which you opposed Mr. Max Steur he was defending a govern-
ment official who has an annual salary of $3000? A.—Yes. He 
took a bribe of $15,000 to conceal an Income Tax return. I had 
also indicted the tax-payers in the same Indictment, and I col-
lected $238,000 from the taxpayers for the Government. 

Q.—Due to .your good work as a detective? A.—No, s i r : 
as a District Attorney. 

BY MR. O'DONNELL: 
30 Q.—You obtained Judgment in the Courts, af ter .you pro-

secuted in the Courts? A.—Yes; prosecuted in the Courts. 
BY MR. HACKETT, CONTINUING: 
Q.—Without assistance of any kind? A.—None what-

ever. 
Q.—Nobody Avith you at all? A.—Except the agents of 

the Intelligence Unit. 
Q.—Whose activities had been directed by you? A.— 

40 Y e S ' 
MR. HACKETT: I have no further questions. 
MR. COOK: I declare my case closed. 
MR. HACKETT: My friend began the examination of 

a witness, AA*hom I attempted to cross examine, and I Avas met Avith an objection. 
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H I S LORDSHIP : Who is that? 
MR. HACKETT: Mrs. Paulsen. 
With your Lordship's permission, I will complete my cross 

examination of the young lady. 
MR. COOK: My examination of Mrs. Paulsen was a 

mere examination 011 Discovery. 
H I S LORDSHIP: She was not heard before me. 
MR. COOK: I examined her 011 Discovery, and I asked 

all the questions I wanted to ask. If my friend wishes to examine 
Mrs. Paulsen, he may examine her as his own witness. 

MR. HACKETT: My friend Mr. Cook examined Mrs. 
Paulsen, and I objected to certain phases of the examination. 

MR. COOK: She is the widow of Francis Phillips, and 
she is one of the Defendants in this case. 

H I S LORDSHIP: And, she has been examined 011 Dis-
covery? 

MR. O'DONNELL: Yes, your Lordship, and my friend 
wants to cross examine her now. 

H I S LORDSHIP: Was Mr. Hackett present when the 
lady was examined 011 Discovery? 

MR. HACKETT: Yes, your Lordship. I would like my 
friends to say everything they have to say before I speak. 

MR. COOK: I have nothing fur ther to say. 
MR. HACKETT: My friend called Mrs. Paulsen, one of 

the Defendants. The examination was an amicable one. We went 
to Mr. Cook's office. Mrs. Paulsen was asked several questions 
to which I objected. Then I started to cross examine her, where-
upon Mr. Cook made an objection and asked that I do not proceed 
Avith my cross examination and that it be reserved for your Lord-
ship to decide the objection. N O A V I only Avisli to proceed Avith 
my cross examination of Mrs. Paulsen in your Lordship's pre-
sence. 

H I S LORDSHIP: According to our l a A v of procedure 
either party has the right to examine the other party on Disco-
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very. If the Plaintiff wishes to examine the Defendant 011 Dis-
covery, it is his right, and the other party has the right to cross 
examine. If the Defendant wishes to examine the Plaintiff 011 
Discovery, he may do so, and the Plaintiff 's lawyer has the 
right to cross examine. 

We also know those examinations 011 Discovery must he 
10 filed of record, and make proof of their contents. Formerly the-

re was no obligation to file a deposition on Discovery in the Re-
cord, and it sometimes happened that a par ty examined the op-
posite party 011 discovery and found the examination was 
against him, and kept the deposition out of the Record. The Le-
gislature decided this was not proper, and whether the deposi-
tion was good or bad for the party who examined, it had to be 
filed in the Record. 

As I understand it, Air. Cook examined Airs. Paulsen 011 
20 Discovery. That being so, of course it was the right of Air. 

Hackett to cross examine the witness. I have the examination 
on Discovery before me, and I see Air. Hackett commenced to 
cross examine Airs. Paulsen. I notice his question was: 

"I will ask you to complete the answer to the ques-
tion that was put to you as the conversation between you 
and the late Air. John AI. Phillips". 

Air. Cook objected to this, and said: \ 
"Because obviously it was not my intention to ask 

any such question of Airs. Paulsen, and I ask that the 
matter be reserved for the decision of the Court". 
This shows the cross examination was suspended under 

this consent, because, as fa r as I can see, Air. Cook reserved the 
matter for the decision of the Court. 

Naturally I would think the lady would be called again 
before me to complete her cross examination. 

40 
J . H. KENEHAN. Official Court Reporter. 
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E X H I B I T C-l. 

(Photostatic copy of Tabulation of Sewer Contracts from 
Sept. 23, 1907 to Xor. 28, 1927.) 
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EXHIBIT C-1G3. 
(Concrete Reinforcement-Handbook published by American 

Steel Wire Co.) 

AMERICAN STEEL & WIRE CO. 
Handbook and Catalogue of Concrete Reinforcement. 

Copyrighted by 
American Steel & Wire Co. 

February 3rd, 1908 

INTRODUCTION 
2q In presenting this Revised Edition of our Engineers' Hand-book and Catalogue on Triangle Mesh Reinforcement for Con-crete Ave have attempted to touch briefl}' not only the reinforce-ment for concrete but concrete itself. The data contained herein is the result of careful study by our Engineering Department, and also by some of the best knoAvn and accepted authorities. 

Many paragraphs and chapters dealing AA'ith Reinforced Concrete are selected and reprinted hv permission from text hooks, bulletins, and other publications, AA'ith due mention of the gQ source and authority in each instance. 
Tables giA'ing the AA'eights and fabric per square foot, num-ber, sizes, spacing and areas of AA'ires and longitudinal strands of Triangle Mesh Woven Wire Reinforcement are given on pages 110, 111 and 112, and tables of Resisting Moments, Thicknesses of Slabs, Diagrams, etc., occur on pages 74 to 89, inclusive. 
B}- the use of Tables 1 to 1 2 , inclusive (No. 1 being found 

on page 7 4 ) , giA'ing the resisting moments of reinforced concrete 
slabs, suitable fabric may he selected to use either Avith or AAdth-

4 0 out bars for all kinds of loads and spans and conditions met AA'ith 
in the construction of buildings, bridges and reinforced concrete 
in general. In these tables AA'e have assumed different allowable 
stresses in the steel, namly, 16,000, 18,000, and 20,000 pounds per 
square inch, depending on its elastic limit, and different propor-
tions of cement, sand and stone in the concrete. We , however, 
recommend in general using a 1 : 2 : 4 mixture for floors or other 
structures subjected to high stresses. 
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While A V E recommend the use of a fabric made AA'ith a mild steel A\'e can furnish it in any grade of steel desired. 
Triangle Mesh WoA'en Wire Reinforcement for Concrete 

is made Avith either solid or stranded longitudinal members, 
properly spaced by means of diagonal or cross AA'ires so arranged 
as to form a series of triangles between the longitudinal or ten-

1 o sion members; the longitudinal members being invariably spaced 4 inches apart , the cross Avires either 2 inches or 4 inches, as desired, providing either a 2-inch or 4-inch mesh. The sizes of both longitudinals and cross AA'ires are varied in order to proAdde the cross sectional areas of steel required to meet the conditions. 
Triangle Mesh Reinforcement, A\-e belieA'e, is the most 

efficient material on the market for the purposes: 

I t provides a more even distribution of tbe steel, reinfor-
cing in every direction. 

20 Tension of carrying members accurately spaced. 
A most perfect mechanical bond. 
When a specific size of fabric or area of steel is specified it is impossible to leaA'e out any portion of the reinforcement. 
Minimum cost of installation. 
Easily handled and stored on the A v o r k . 

3 0 LOAV cost of inspection. 

An absolutely continuous action from one end of the struc-ture to the other. 
Higher elastic limits AA'ith the same quality of steel due 

•to cold draAA'ing. 

Every ounce of steel is tested, as it cannot be cold draAA'n 
Avithout shoAA'ing defects, if any. 

40 Distributes the stresses due to a concentrated load over a greater area. 
Triangle Mesh Reinforcement is the only design of woven 

Avire fabric in Avhich the cross or diagonal Avires assist the lon-
gitudinal or tension members in carrying the load. 

While reinforcing fabrics are made both galvanized and 
not galvanized, Ave strongly recommend the latter, due to the 
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EXHIBIT C-163 (continued) : 

fact that a much better adhesive bond is provided and also 
greater strengths. I n the case of a galvanized Avire the adhesion 
betAveen the reinforcement and the concrete is to the coating on 
the steel and not to the steel itself, and also in the galvanizing 
process the steel is annealed or softened, thereby reducing its 
elastic limit and ultimate strength. 

10 I t is a Avell-knoAA'n fact that steel thoroughly imbedded in 
a proper mixture of concrete does not rust, and in the case of a 
smooth round rod used as reinforcement it is more desirable to 
lia\'e a thin surface coat of rust, than if it AA'ere perfectly bright 
and smooth, proA'ided the rust has not penetrated sufficiently 
far to pit the steel and produce a scale. This slight coating of 
rust provides a rougher surface and therefore a better bond. 

AMERICAN STEEL & WIRE COMPANY. 
Concrete Reinforcement Dept. 

20 1 

Chicago Ne\v York Denver 
115 Adams St. 30 Church St. 1st Nat. Bank Bldg. 

San Francisco 
10th & Folsom Sts. 

United States Steel Products Co., 30 Church St., NeAV York Export Representatives 
30 REINFORCED CONCRETE. 

In dealing Avith the uses and properties of reinforced con-
crete, Ave reprint, bA' permission, Chapter I, from "Reinforced 
Concrete," by Buel & Hill : 

CHAPTER I.—ECONOMIC USE AND PROPERTIES OF REINFORCED CONCRETE. 
Concrete alone, considered as a building material, is no-

40 thing more nor less than a kind of masonry. The distinguishing 
features betAA'een rubble masonry and concrete are really con-
fined to the methods of mixing and placing the materials. The 
results obtained Avith rubble masonry made of very small stone 
and Avith concrete made of large stone Aveuld he practically iden 
tical. The old Roman concrete AA'as made Avith large stones, and 
may he classified either AA'ith rubble or concrete masonry. The 
value of either rubble or concrete as a material for construction 
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depends largely on the quality of the cement used and the care exercised in the mixing and placing. Examples of masonry struc-tures composed of large stones reinforced or tied together with iron rods and bars are found in the works of all periods, but usually only in connection with cut-stone masonry. The cost of such reinforcement was very great compared with the additional strength secured, and with rubble masonry the mechanical diffi-M culties involved and the comparative cost render it impracticable. 
Reinforced Concrete.—With the advent of modern concrete the facilities with which reinforcing rods or bars of metal may be embedded anywhere in the mass of the masonry was soon seen and -taken advantage of. The compressive resistance of concrete is about ten times its tensile resistance, while steel has about the same strength in tension as in compression. Volume for volume steel costs about fif ty times as much as concrete. For the same sectional areas steel will support, in compression thirty times 20 more load than concrete, and in tension three hundred times the load that concrete will carry. Therefore, for duty under com-pression only, concrete will carry a given load at six-tenths of the cost required to support it with steel. On the other hand, to support a given load by concrete in tension would cost about six times as much as to support it with steel. These economic ratios are the raison d'etre of reinforced concrete. If the various mem-bers of a structure are so designed that all of the compressive stresses are resisted by concrete and steel is introduced to resist the tensile stresses, each material will be serving the purpose for which it is the cheapest and best adapted and one of the principles of economic design will be fulfilled. 
Other important advantages secured in the combination ot' concrete and embedded steel are that the protection of the metal elements from corrosion is practically perfect; that, with proper-ly selected ingredients, the fire and heat resisting qualities are very high, perhaps surpassed by no other building material ex-cept fire-brick; and, in many cases, that the substantial appear-ance of a masonry structure is obtained at about the cost of a 40 more or less temporary unprotected steel structure. When in-telligently reinforced with steel, concrete becomes a material suit-able and economical for beams, floors, and long columns, tanks, reservoirs, conduits, and sewers; admirably adapted to arcli construction, and often economical for dams and retaining-walls. Even in concrete that is not subjected to tension or flexure it is often desirable to introduce steel reinforcement to prevent the occurrence of cracks due to shock or settlement, or other causes. 
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Properties of Concrete.—A knowledge of tlie properties of 
materials is tlie first requisite for safe and economic designing 
of structures. The properties of reinforced concrete comprise not 
only those of the concrete and of the steel elements considered 
separately, but may he said to include those properties or char-
acteristics of the composite mass that control the distribution of 
stresses betAveen the elements of the combination of units and 

10 determine the nature of their interrelation. Such properties as 
are required by the practical engineer or architect in intelligent 
designing are here assembled in concise form, Avith values as-
signed to them that are considered to be safe and conseiwative 
deductions from the most recent experiments accessible. The 
scope and purpose of this Avork does not permit of an elaborate 
exposition of all the recent experiments nor of an exhaustive 
discussion of the deductions to be draAvn therefrom. 

Portland-cement concretes only Avill be considered. C011-
20 crete made Avith natural slag, or Pnzzolanic cements, although 

adapted to many uses, do not possess the qualities desirable for 
reinforced concrete structures, and all the experiments known 
to the writer, on Avhich the theories of reinforced concrete are 
based, have been Avith Portland-cement concretes. The object of 
reinforcing concrete Avitli steel is to secure greater strength or 
safety, or both, than can be attained Avith concrete alone; and 
excepting a feAv special cases, where the concrete is used prin-
cipally for a filling or to add mass to the construction, concrete 
made with Portland cement Avill generally be found the most 

30 economical for equal strength, safety and durability. 

The properties of concretes vary with their age and with 
. ! he proportions and quality of the ingredients. The values given 

here are for concretes made Avith (1) true Portland cement having 
a tensile strength per square inch neat, in 7 days of 4501 to 650 lbs., 
and in 28 days of 540 to 750 lbs.; (2) silica sand, not necessary 
sharp nor coarse, but absolutely clean, and preferably a mixture 
of fine and coarse; and (3) good, hard, screened broken stone or 

• clean gravel. The proportions of cement to sand generally used 
40 in the mortar or matrix, and for Avhich there are reliable exper-

imental data, vary from 1 of cement to 1 of sand up to 1 of cement 
and 6 of sand; and the proportion of mortar or matrix to the 
aggregate (broken stone or graArel) is from 100 to 110 per cent 
of the Avoids of the latter. 

This method of specifying the proportions, by cement to 
sand in the mortar or matrix and by mortar or matrix to voids 
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in the aggregate is here adopted because it is believed that the ratio of matrix to aggregate, where the latter is good clean mat-erial, does not affect the strength of the concrete, except in so far as sufficient matrix should he provided -to fill the voids in the aggregate. Other things being equal, the strength of the concrete will he proportional to the strength of the mortar, and the maximum strength for a given matrix or mortar will be at-tained when all voids are filled. In practice this l'equires a volume of matrix about 10 per cent, in excess of the voids in the aggregate. Thus, if hv mixing several sizes of broken stone or gravel, the proportion of voids to he filled is reduced from 45 per cent, or 50 per cent, down to 30 per cent., the proportion of matrix, cement and sand, to aggregate may be considerably reduced with-out reducing the strength of the concrete or affecting its proper-ties. Where cement or sand are dear and stone and gravel are cheap advantage may be taken of this method to reduce the cost 
„„ of the concrete very materially. 
20 The values here given are for concretes seven days, and one, three, and six months old. Those values should be used which correspond to the age at which the structure may be sub-ject to its full load. 

Compressive Strength. Concrete is more often used in compression than in any other way, since it is more economical and has heretofore been considered more reliable under compres-sive strains than under transverse or tensile strains. Until very 
30 recent years engineers and architects hardly gave serious con-sideration to the value of concrete as a material to resist bending or tensile stresses, but at the present time comparatively few hesitate to use it in beams and similar situations where it is partly subjected to tensile stress, and considerable number of eminent members of both professions have constructed works where the tensile strength of the concrete is taken advantage of. The best practice, where any tensile strains can occur, is to rein-force the section with steel. The two chief factors that deter-mine the compressive strength of a concrete are its age and the 
40 proportion of sand to cement in the matrix. The quality of the cement, sand, and aggregate have more or less influence on the resulting concrete, but with any good brand of modern high-burned Portland cement, clean sand, and clean, hard stone, sub-stantially the same results may be secured. Factors of fa r greater weight are the manner and conditions of mixing and placing, and the personal equation of the operator. On this account it is ex-tremely difficult to harmonize or draw conclusions from the large 



—1457— 

EXHIBIT C-163 (continued) : 

number of isolated tests that have, been made 1)}- independant in-
vestigators under widely varying conditions and often with dif-
ferent objects in view. 

A set of experiments made at the Watertown Arsenal for Mr. George A. Kimball, Chief Engineer of the Boston Elevated E. R., in 1899, are the most homogeneous and systematic set of 10 tests that have as .vet been published, and are given in Table I . 
From these tests Mr. Edwin Thatcher has deduced for-mulas for the ultimate strength of concretes. They give results that agree Avith the average of the experiments and can be en-tirely relied upon for concretes carefully made from good mat-erials. They are as follows: The ultimate compressi\ -e strength in pounds per square inch of concrete: 

( volume of sand ) 
7 days old =1,800—290 , 20 (volume of cement) 
1 month old =3,100—350 ( do. ), 
3 months old=3,820—460 ( do. ), 
6 months old=4,900—600 ( do. ), 

These formulas give the results SIIOAAUL in Table I I . 
Tensile Strength.—The tensile strength may be safely placed at one-tenth of the compressive strength, and the modulous 

M 
30 of transverse rupture, f—— at about 1 0/10 that of the tensile 

S 
strength. Tetinajer gives the ratio as folloAvs for Portland-
cement mortars consisting of 1 of cement to 3 of sand by Aveight: 

( compressive strength ) 
Tensile s t reng th= • . (8.64 + 1.8 log. of age in months) 
Shearing Strength.—M. Mesnagen sta tes that the shearing strength of concrete is from 1.2 to 1.3 times the tensile strength. 40 Bauschinger gives the shearing strength of concrete four Aveeks old a t 1.25 times the tensile strength, and at two } rears old 1.5 times the tensile strength. A paper on the "Shearing Resistance of Reinforced Concrete," by S. Zipltes, translated by Mr. Leon S. Moisseiff, in "Cement," for March, 1906, gives the average searing strength, at the appearance of the f i r s t cracks, a t 81 lbs. per square inch. At the time of rupture, he found the average 

i 
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to be 357 lbs. per square inch. Prof. Moersch ("Cement", July, 1893) obtained an average shearing resistance of 400 to 440 lbs. per square inch. Prof. Moersch's beams were tested at three months old, whereas Mr. Zipkes' specimens Avere all tested at an age of 50 days. Considering the difference in the age of the specimens, the agreement is fair. 
JO TABLE I.—Showing Compressive Strength of Concrete as Deter-

mined by Tests Made at Watcrtown Arsenal in 1 8 9 9 . 

Mixture 1 : 2 : 4 . 
Compressive Strength, Pounds per Square Inch. 

Brand of Cement 7 Days 1 Month 3 Months 6 Months 
Atlas . . . . 1,387 2,428 2,966 3,953 Alpha 904 2,420 3,123 4,411 
Germania 

2 0 Alsen 2,219 2,642 3,082 3,643 Germania 
2 0 Alsen 2,269 2,608 3,612 

AA-erage 1,525 2,440 2,944 3,904 
Mixture 1 : 3 : 6 . 

Compressive Strength, Pounds per Square Inch. 
Brand of Cement 7 Days 1 Month 3 Months 6 Months 

30 Atlas 
Alpha Germania Alsen 

. , 1,050 892 1,550 1,438 

1,816 2,120 2,174 2,114 

2,538 2,355 2,486 2,349 

3,170 2,750 2,930 3,026 
Average 1,232 

Mixture 1 
2,063 

: 6 :12. 
2,432 2,969 

Compressive Strength, Pounds per Square Inch. 
Brand of Cement 7 Days 1 Month 3 Months 6 Months 

Atlas 594 1,090 1,201 1,583 
Alpha 564 1,218 1,257 1,532 
Germania 759 987 963 815 
Alsen 417 873 844 1,323 

Average 583 1,042 1,066 1,313 
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TABLE II.—Showing Ultimate Compressive Strength of Con-
crete as Determined by ThachcEs Formulas. 

Mixture. 7 Davs 
Age. 

1 Mouth 3 Months 6 Months 

10 1 1 1 1 1 1 1 1 

1 
2 
2M> 3 3V2 4 
5 
6 

3 1,600 4 1,400 5 1,300 
6 1,200 7 1,100 
8 1,000 
10 800 
12 600 

2,750 2,400 2,225 2,050 1,875 1,700 1,350 1,000 

3,360 2,900 2,670 2,440 2,210 1,980 1,520 1,060 

4,300 3,700 3,400 3,100 2,800 2,500 1,900 1,300 

20 

TABLE III.—Showing Modulus of Elasticity of Concrete as 
Determined by Tests at Watcrtown Arsenal in 1 8 9 9 . 

Mixture 1 : 2 : 4 . 

30 

40 

Brand of Modulus of Elasticity betAveen Loads of 100 to 600. 
Cement. 7 Days 1 Month 3 Months ' 6 Months 

Atlas Alpha Germania . . . Alsen 

. 2,778,000 

. 2,500,000 . 2,500,000 

3,125,000 2,083,000 
2,778,000 

4,167,000 4,167,000 3,571,000 2,778,000 

3,125,000 3,125,000 4,167,000 4,167,000 
Average.. . 2,592,000 2,662,000 3,670,000 3,646,000 

Mixture 1 : 3 : 6 . 
Brand of Modulus of Elasticity betAveen Loads of 100 to 600. 
Cement. 7 Days 1 Month 3 Months 6 Months 

Atlas Alpha . . : Germania . . . Alsen 

. 1,677,000 

. 2,273,000 . 1,667,000 

3,125,000 2,083,000 2,273,000 2,273,000 

2,778,000 3,571,000 2,778,000 2,778,000 

3,571,000 4,167,000 3,125,000 3,571,000 
Average . . . 1,869,000 2,438,000 2,976,000 3,608,000 
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. Mixture 1 : 6 :12. 
Brand of Modulus of Elasticity between Loads of 100 to 600. 
Cement. 7 Days 1 Month 3 Months 6 Months 

Atlas 1,316,000 1,136,000 1,786,000 
Alpha 1,667,000 1,786,000 1,923,000 10 Germania 961,000 2,083,000 1,786,000 Alsen 1,562,000 1,562,000 1,786,000 

Average 1,376,000 1,642,000 3,820,000 
Modulus of Elasticity.—It has been said that no property of materials of construction is as uniform and reliable as tbe modulus of elasticity. This may be true of the modulus of elas-ticity of concrete, but the great variation in its value, as deter-mined by the experiments heretofore published has left the matter 20 very much in the dark. I ts value has been stated all the way from 750,000 to 5,>000,000. This has been a discouraging condi-tion for conservative constructors, and, no doubt, has greatly re-tarded the introduction of reinforced concrete in important works. The Watertown Arsenal tests in 1899 give values for the modulus of elasticity E of concrete as shown in Table I I I . 
From Table I I I the following formulas have been deduced, giving values very close to the averages of the experiments and suff ic ient^ exact for all practical purposes. For concrete: 

30 ( volume of sand ) 
7 days old, E=2,600,000—700,000 2, 

(volume of cement) 
1 month old, E=2,900,000—300,000 ( do. —1), 
3 months old, E=3,600,000—500,000 ( do. —2), 
6 months old, E=3,600,000—600,000 ( do. —3), 

volume of sand If the term c is zero or less than volume of cement 
40 zero (negative), the entire term is to be considered zero. In other words, all negative values must be considered as zero. Table IY shows the moduli of elasticity as determined by the above formulas. These values are sufficiently reliable for all ordinary purposes, and are probably as near to the t ru th as any that can be deduced from the experiments a t present available. A large number of carefully executed experiments will be re-quired to determine these values with greater precision. 
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TABLE IV.—Showing Moduli of Elasticity of Concrete as 
determined by formulas. 

Age 
Mixture 7 Da.vs 1 Month 3 Months 6 Months 

1 : 1 : 3 . . . 2,600,000 2,900,000 3,600,000 3,600,000 10 1 : 2 :4 . . . 2,600,000 2,600,000 3,600,000 3,600,000 1 : 2V2 : 5 . . . 2,250,000 2,450,000 3,350,000 3,600,000 1 : 3 :6 . . . 1,900,000 2,300,000 3,100,000 3,360,000 1 :3% : 7 . . . 1,550,000 2,150,000 2,850,000 3,300,000 1 : 4 : 8 . . . 1,200,000 2,000,000 2,600,000 3,000,000 
1 : 5 :10 . . . 500,000 1,700,000 2,100,000 2,400,000 
1 : 6 :12 1,400,000 1,600,000 1,800,000 

Mr. W. H. Henby has given forty-eight determinations of the modulus of elasticity under tensile stress and eighteen under 20 compressive stress, but the conditions were varied so that they can only be compared in groups of two or three tests with constant conditions, and as would naturally be expected, the results were very erratic and are not conclusive. Prof. Win. H. Burr con-cludes that the same values may safely be used for the modulus of elasticity in tension as in compression. 
The values of E are only given for loads between 100 and (>00, since these limits include the practical range of safe working stresses per square inch. For purposes of computing the ultimate 30 strength, which would be for loads from 600 to 4,000 lbs., E would have considerably lower values. For loads between 1,000 and 2,000 lbs. the values would be from one-half to two-thirds of those given for loads betAveen 100 and 600 lbs. For loads over 2,000 lbs. satisfactory data are not knoAvn to the Avriter. Table V gives values of the modulus of elasticity for stresses up to 2,000 lbs. per square inch as determined at the WatertoAvn Arsenal in the series of tests made for Mr. Geo. A. Kimball, Chief Engineer of the Boston Elevated Railroad, in 1899. These determinations shoAv that the modulus of elasticity is very much less at stresses 40 betAveen 1,000 and 2,000 lbs. per square inch than between 100 and 600 and 1,000 lbs. per square inch, but they are not sufficient-ly comprehensive to form the basis of any satisfactory rule or formula for the ratio of the modulus of elasticity to the stress per square inch. 
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TABLE Y.—Showing Reduction in Value of Ec with Increasing 
Loads. Values Given arc the Mean of Those for Several 
Experiments with Several Standard Brands or Portland 
Cement. 

Concrete 1 . 2 . 4 . Concrete 1 . 3 . 6 . 
Age 100-600 100-1,000 1,000-2000 100-600 100-1,000 1,000-2,000 

7 days . . 2,592,000 2,053,000 1,351,000 1,869,000 1,529,000 
1 mo. . . . 2,662,000 2,444,000 1,462,000 2,438,000 2,135,000 1,219,000 3 mas. . . 3,670,000 3,170,000 2,157,000 2,976,000 2,656,000 1,805,000 6 mos. . . 3,646,000 3,567,000 2,581,000 3,608,000 3,503,000 1,868,000 

Professors Boeck and Melon found a value of E at about 750,000 in connection with tlie Austrian experiments, where a 
number of arches Avere tested to destruction. In calculations of 
ultimate strength by formulas, assumed values of E ranging from 20 1,500,000 to 750,000, according to the mixture, age, and the ultim-
ate load per square inch, Avould seem to agree more nearly Avith 
the aA'erage of previous experiments than values of E correspond-
ing to loads much less than the ultimate strength. 

Two importants points to be noted in connection Avith this 
subject are that the elastic limit of concrete, so far as it 
has been determined, is very close to the ultimate strength, and 
that its stress-strain diagram is a curve, instead of being prac-
tically straight line as it is AA'ith steel inside of the elastic limit. 

3Q The nature of the curve cannot be determined from the limited 
number of determinations that have been published. 

Working Loads.—In Table V I are given AA'hat are con-
sidered safe working loads, in pounds per square inch, and prop-
erties for concretes in Avhicfh the mortar or matrix is 1 of cement 
to 2 of sand and 1 of cement to 3 of sand, and in Avhich all the 
A'oids in the aggregate are filled. According to present practice, 
these mixtures Avill about cover the range for reinforced concrete. 

Properties of Steel.—The folloAA'ing properties of steel for 
40 use in computing reinforced concrete sections, Avith the values 

assigned to them, Avill he used herein. These values are believed 
to be safe, but may be varied as conditions require, according to 
the judgment of the designer: 

Ultimate strength, 58,000 to 66,000 lbs. per square inch. 
Elastic limit, 55 per cent, of the ultimate strength. 
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Modulus of elasticity, 29,000,000. 
Working stress, factor of 4,15,000 lbs. per square inch. 
Working stress, factor of 5, 12,000 lbs. per square inch. 
Rate of expansion per degree Fahrenheit, 0.00000648 to 

0.00000686. 
Relations Between Concrete and Steel.—The character of the relations that exist between th concrete and steel elements of reinforced concrete combinations depends f i rs t on the design of the section. If the two elements act independently in resisting the stresses, so that either the one or the other might c a n y all the load, it may be called a composite design. 

If some of the forces are resisted entirely by tbe steel and 
other forces resisted entirely by the concrete, so that if tbe 

2 0 element resisting one force failed the entire section would fail, 
it may he called a combination design. 

If the disposition of the steel and the concrete in the sec-tion is such that the two elements act as a single unit, all stresses being divided between the concrete and the steel, where the lat ter occurs, and that the entire omission of the steel would only result in reducing the strength of the section, it may be called a true 
monolithic design. 

While nian}r composite designs have been loosely classed 30 with "concrete-steel," they really have little in common with the combination and monolithic designs. Since the concrete and the steel are independent of each other, and either one may carry all the load, it is clear that each element should be calculated in-dependently and like an all-concrete or an all-steel section, as tbe case may be. This is not to imply that the concrete may not stiffen the steel and prevent it from buckling, but as they do not act together as a combination or unit, and as the steel does not reinforce the concrete, except in the manner that any additional and independent section may reinforce another, designs of this 40 type should scarcely be classed with concrete steel or reinforced concrete. 



—1464— 

EXHIBIT C-163 (continued) : 

TABLE VI.—Showing Safe Working Stresses for Concrete. 

Mixture 1 to 2 Matrix 1 to 3 Matrix 
Age 1 Month 6 Months 1 Month 6 Months 

Safety factor 6 5 6 5 5 5 5 5 
Compression, lbs.*. 400 500 600 700 340 400 500 600 10 Tension, lbs 40 50 60 70 35 40 50 60 

M 
f=— 64 80 96 112 56 64- 80 97 

8 Shearing 50 62 75 87 44 50 62 75 
E 2,600,000 3,600,000 2,300,000 3,360,000 
Rate of (Clark) 00000795 expansion (Rae and Dougherty) .00000655 for 1 : 3 : 5 concrete 
per degree (Rae and Dougherty) .00000561 for 1 : 2 mortar 
Fahrenheit 
Adhesion to iron or steel (Bauschinger) . . . . 570 to 640 pounds per square inch metalic (Hat t ) 636 to 756 pounds per square inch surface, ultimate 

30 Safe working adhesion 60 to 100 pounds per square inch 
Combination designs include concrete-steel beams after the concrete on the tension side has been strained beyond the point of rupture, which will occur in a well-designed beam long before the ultimate strength of the beam is reached. Concrete beams 

* These values for compression are intended for use with the straight-line formulas only. For the formulas of the parbolic 40 type they should be reduced, as the latter give larger moments of resistance (Mo) than the straight-line formulas for the same value of compression in the extreme fibers (/<•). 
Note.—(Prof. Ha t t also found tha t the friction of smooth round rods embedded in concrete af ter they started to slip was from 50 per cent, to 70 per cent, of the adhesion. 
For concrete not reinforced with steel, use two-thirds the values given in the tables for tension and f—M-^-S. 
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reinforced witli steel, under loads that produce maximum tensile 
stresses in the concrete less than the ultimate strength, act as a 
single unit and may be classed as monolithic. 

The most important characteristics or properties required 
to determine the distribution of stresses between the concrete and 
steel are the relations between the following: 

Ac=area of the section of the concrete. 

A . = a r e a of the section of the steel. 

Ec=the modulus of elasticity of the concrete. 

E*=>the modulus of elasticity of the steel. 

Under direct compression or tension the stresses will he 
distributed between the tAvo elements in the proportion of Fc :F> 
: :AcEc :A*E», Avhere 

Uc==the total stress in the concrete 
and 

E 8 =the -total stress in the steel. 

From this is derived the equation 

A*E» 
F a = F c (1) 

AcEc 
Fc 

and if f c = — = the stress per square inch in the concrete and 
Ac 

F* 
ft, — — = the stress per square inch in the steel, Ave have 

A. 
En /• = /«—, . . . . . . . . (2) 
Ec 

Avhich is to say that the stress per square inch in the tAvo elements 
40 is directly proportional to their respective moduli of elasticity. 

This is derived directly from the definition of the modulus of 
elasticity Avhich is the ratio of the stress per unit of section to 
the deformation. When the modulus of elasticity for steel is 
stated to be 29,000,000, it means that one pound per square inch 
tension or compression Avill stretch or compress the section an 
amount equal to its length divided by 29,000,000, and if Ec, for 

30 



—1466— 

EXHIBIT C-163 (continued) : 

the concrete, is 1,933,333, one pound per square inch will stretch or compress it an amount equal to its length divided bv 1,933,333. E„ 29,000,000 
If — = = lo> an(1 if the same intensitv of stress per Ec 1,933,333 
square inch exists in both the concrete and the steel, the concrete will be deformed fifteen times as much per unit of length as the 10 E» 
steel, or in the ratio — . If, however, the stress per square inch 

Ec 
in the steel is fifteen times that in the concrete, or in the ratio 
of E» : Ec, then the deformation will lie the same per unit of length 
in both. Unless this latter condition maintains in every part of 
a concrete and steel structure of any description the surfaces of 
the two elements in contact will slide over each other or the con-
crete near the steel element Avill he strained beyond its elastic 

„ limit or its ultimate resistance. 
20 

While it is the invariable practice to meet this condition 
in the design of arches, columns, etc., concrete-steel beams are 

- quite generally designed on the theory -that the steel does all the 
Avork on the tensile side of the neutral axis. There is no doubt 
Avhatever that the concrete on the tensile side of a Avell-designed 
reinforced concrete beam AA'ill fail long before the ultimate 
strength of the beam is reached, since most all of the tests to 
destruction have demonstrated it to be so. This theory Avill be 
treated at some length in the chapter on beams. 30 

Coefficient of Expansion.—The thermal changes in rein-forced concrete ha\'e ceased to he a matter for discussion from a practical vieAvpoint, and have been relegated to the laboratories for the determination of the last decimal in the rates of expan-sion. Some of the most recent and reliable determinations made by Bae and Dougherty at Columbia University and by Prof. W. D. Pence at Purdue University gave the ra te of expansion for Portland-cement concrete Avith various proportions of sand and stone or gravel, such as are generally used in practice, at 40 0.00000545 to 0.00000655 per degree Fahrenheit. The later value by Rae and Dougherty is perhaps the more reliable, as the ex-periments AA'ere conducted Avith great care. Clark gives the ra te at 0.00000795, Avhich aA'eraged AA'ith the mean of Prof. Pence's determination, 0.00000545, gives 0.00000670. This is less than 2M> per cent, greater than the value giA'en by Rae and Dougherty. 
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The ra te of expansion per degree Fahrenheit for wrought-iron and steel is given bv Kent at 0.00000648 to 0.00000686, and by U. S. Reports on Iron and Steel at 0.00000617 to 0.00000676. The mean of these is about 0.00000657. From this it appears that the difference in the rate for concrete and for steel is only a frac-tion of 1 per cent. 
10 Aside from this the large number of reinforced concrete structures that have been exposed to the weather in severe climate for years without any indication of injurious effect from thermal changes is a sufficient proof that if there is any difference in the rate for the two materials, it is not enough to be of consequence. 

Adhesion Between Concrete and Steel.—Next in impor-tance to the ratio between the stress per square inch and the moduli of elasticity is the adhesion between the concrete and tho steel. Table VI gives the ultimate and safe working values of 2Q this property in pounds per square inch. In the design of any combination or monolithic member of reinforced concrete the bond between the two elements is of vital importance. In the majori t j ' of cases met in practice, the relation between the elements is such that the entire stress in the steel must be trans-mitted to it by this bond of adhesion. When the shear per foot run between the steel and concrete exceeds the safe working ad-hesion, resort must he had to a mechanical bond. Various devices have been used to obtain an effective bond, such as corrugating or twisting square or f la t rods or bars, driving rivits in f la t bars, 
30 the projecting heads of AA'hich serve the purpose, and deforming round rods so that they are made up of al ternate round and flat sections but Avith the same sectional area at every point. 

Some engineers have objected to the use of square or flat 
sections on the ground that the sharp re-entering angles formed 
in the concrete Aveaken the latter and induce cracks to start from 
the angle AA'hen subjected to loads or shocks. In cast-iron, a 
material that has several properties similar to those of concrete, 
re-entering angles greatly Aveaken the sections, and therefore 

4Q castings are generally boldly filleted at such angles. The Avriter 
does not knoAV of any tests that throw light on this question, but 
notAvithstanding the fact tbat considerable concrete has been re-
inforced Avith square and flat steel, it Avould seem to be safer and 
conservative practice to avoid all sharp re-entering angles in con-
crete. By far the larger part of all the reinforced concrete in 
Europe has been made Avith round rods or Avires. In some cases 
steel angles, I-beams, or T's haA'e been used, but squares and 



—1408— 

EXHIBIT C-163 (continued) : 

flats, if used at all, do not seem to have met with general favor Tests more recently made in America indicate a considerable gain in ultimate strength of reinforced-concrete beams when rods are used that give a mechanical bond, as compared with beams made with plain rods. 
As this second edition is just going to press, reports on 10 the effect of the California earthquake on buildings of different types of construction are just beginning to come in. These are as yet too meagre to form the basis of any conclusion. I t is worthy of note, however, that the buildings with steel frames have stood the test very well, and that, of the Leland Stanford Univer-sity Buildings, at Palo Alto, the damage was confined almost entirely to those with brick or stone masonry walls, while some buildings witb monolithic concrete walls, not reinforced, escaped with little or no injury. Some of these buildings had concrete floors, reinforced wifli twisted rods, which are reported to have 20 stood satisfactorily. I t would seem to be prudent, in designing reinforced concrete buildings, in localities subject to earthquake, to plan the reinforcing steel members so that they would be everywhere tied together and of such strength that they would be in stability without assistance from 'the concrete. 
The late Air. Geo. S. Alorrison, in an address approving the principle of reinforced concrete, referred to such construction as "concrete structures with metal structures inside." If the writer interprets this correctly, Air. Alorrison referred to structures in 30 which the metal elements alone would form a complete and stable structure though not necessarily one of sufficient strength to carry the required loads. This conception of a reinforced con-crete structure seems to the writer to be the correct one, but, of course, it is not the cheapest that can he built. Alany errors are made in attempting to keep down first cost, and such errors enter into a larger proportion of the structures built during the early stages of the development of anv new method or system of con-struction than they do afterwards. As an example of this, all of our metal bridges in tlie United States were built too light, even 40 for the loads then in vogue, and we have come to adopt much heavier details than would previously have been used for the same duty. The writer believes that this applies with a special force to reinforced-concrete construction and that 'the develop-ment of design will tend toward the idea of making the embedded metal parts at least capable of supporting themselves in their position in the structure without assistance or connections from the concrete in which they are to be embedded. Or, course, this 
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does not refer to all kinds of structures, but more especially to reinforced-concrete buildings. The Melan system of arch con-struction is a good illustration of this idea, as its reinforcement consists of a perfect metal arch, which is, in stability, without any assistance from the concrete and is some times made suffi-ciently strong to carry the entire load. 
10 C O S T S . 

In considering a material to be used in building, one of the first things -that an owner asks is, "What is the cost," and usually this means the first cost, forgetting to consider the most important factor, the cost of maintenance and repairs, and the insurance, which runs on year after year. 
The first is practically the whole cost in using Reinforced Concrete, as compared to other1 building materials, and this 20 varies according to the character of the construction and the purchase price of materials. 
The following paragraphs selected from Page 24 of Taylor & Thompson's volume, "Concrete Plain and Reinforced," contain some interesting data : 

APPROXIMATE COST OF CONCRETE. 
The cost of concrete depends more upon the character of 

the construction and the conditions which govern it than upon 
the first cost of the materials. In a very general way, Ave may 
say that A\Then laid in large masses or in a very heaA'y Avail, so 
that the construction of the forms is relatively a small item, the 
cost per cubic yard in place is likely to range from $4 to $7. The 
lower figure represents contract work under favorable condi-
tions Avith I O A V prices for materials, and the higher figure small 
jobs and inexperienced men. Similarly, Ave may say that for 
sewers and arches, Avliere centering is required, the price may 
range from $7 to $14 per cubic yard. Thin building Avails, under 

40 eight inches thick may cost from $10 to $20 per cubic yard, ac-
cording to tbe character of construction and the finish Avhich is 
given to the surface. 

These ranges in price seem enormous for a material Avhich 
is ordinarily supposed to be handled by unskilled labor, but it 
must be borne in mind that skilled Avorkmen are required for 
constructing forms and centers, and often the labor upon these 



—1470— 

EXHIBIT C-163 (continued) : 

may be several times tliat of mixing and placing the concrete. As a rule, unless the jol) is a very small one or under the personal supervision of a competent engineer, it is cheaper and more satis-factory to employ an experienced contractor than da}' labor. Green men under an inexperienced foreman may not he counted upon to mix and lay over one-half the amount of concrete that will be handled by a skilled gang under expert superintendence. 
A close estimate of cost may be reached, in cases where the conditions are known in advance, by taking up in detail and then combining the various units of the material and labor as outlined below. 
Cost of Cement. As the price of Portland cement varies largely with the demand, it is necessary to obtain quotations from dealers for every purchase. It is such heavy stuff that the freight usually enters largely into the cost, and quotations should there-fore be made f.o.b. the nearest point of delivery to the work. The cost of hauling by wagon may be readily estimated by assuming that a barrel of cement weighs 400 pounds (gross), and that a pair of horses will haul over an average country road a load of, say 5,000 pounds, traveling in all a distance of 20 to 25 miles in a day, that is, 10 to 12VL> miles with load. This assumes, of course, that the teams are good and properly handled. 
Having found the cost of the cement per barrel, delivered, 

the approximate cost per cubic yard is at once obtained from the 
1able on page 17. If, for example, the cost is $2 per barrel and 

30 proportions 1:2V> :5 are selected, the cost of the cement per cubic 
yard of concrete will be 1.29 X $2.00 = $2.58. 

, Cost of Sand. The cost of sand depends chiefly upon the distance hauled. With labor at 15 cents per hour, the cost of loading (including the cost of the cart waiting at pit) may he estimated, if handled in large quantities, at 18 cents per cubic yard, or on a small job at 27 cents per cubic yard. For hauling add one cent for each 100 feet of distance from the pit. The addi-tional cost of screening, if required, will vary with the coarseness 40 of the material; hut 15 cents per cubic yard may be called au average price for this, unless the sand is obtained by screening the gravel, when no allowance need be made. After finding the cost of one cubic yard of sand, the cost of the sand per cubic yard of concrete is readily figured from the table referred to. If, for example, the cost of sand screened, loaded and hauled 1,000 feet is 52 cents per cubic yard, the cost per cubic yard of concrete for proportions 1:2% :5 will be 0.45 X $0.52 = $0.23%. 
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Cost of Gravel or Broken Stone. If broken stone is used 
upon a small job for the coarse aggregate, it is usually purchased 
by the ton or cubic yard. A 2000-lb. ton of broken stone may be 
considered as averaging approximately 0.9 cubic yards, although 
differences in specific gravity cause considerable variation. A 
two-horse load is generally considered i y 2 to 2 yards, the lattei 
quantity requiring very high sideboards. The cost of screening 

10 gravel, if this is necessary, while a very variable item, may be 
estimated at 35 cents per cubic yard. The cost of loading gravel 
into double carts, Avitli labor at 15 cents per hour, ma}' be estim-
ated on a small job at 38 cents per cubic yard. If bandied in 
large quantities 25 cents is an average cost. The cost of loading, 
includes loosening and also the cost of the cart AAraiting at the 
pit. Hauling costs about one cent per cubic yard additional for 
each 100 feet of distance hauled under load. If , to illustrate, the 
cost of gravel picked, screened, loaded and hauled 1000 feet is 83 
cents per cubic vard, the cost of the graA'el per cubic vard of con-

2 0 crete for proportions 1 :2y 2 : 5 Avill be 0 . 9 1 X $ 0 . 8 3 = $ 0 . 7 % 

For distances up to 300 feet both sand and graA'el can bo 
hauled more economically by wheel barroAVs than by teams. The 
cost of loading AA'lieelbarroAvs is about half the cost of loading 
carts, AA'hile the cost of hauling Avi'th barroAA's per 100 feet is about 
four times greater. 

Cost of Labor. With an experienced gang working at the 
rate of 15 cents per hour, the cost of mixing and laying concrete, 

gO if shoveled directly to place from the mixing platform, xvill aver-
age about 80 cents per cubic yard, in addition to the Avork 011 
forms. If , as is usually the case, the concrete is AA'heeled in bar-
rows, 9 cents per cubic yard must be added to the above price for 
the first 25 feet that the barrows are Avheeled under load, and 
P / i cents for each additional 25 feet Avheeled. With other rates 
of Avages, the cost may be considered as proportional. With a 
green gang, the cost will be nearly double the above figures, hut 
as the men become A\rorked in and organization perfected, the 
cost should approximate more nearly the prices giA'en. 

The labor 011 forms is not included in the aboAre. This is 
an extremely Arariable item. The cost of building rough plank 
forms (not including cost of lumber) on both sides of a 5-foot 
Avail may he as IOAV as 14 cents per cubic yard of concrete, Avith 
other thicknesses of Avail in iiiA'erse proportion. On elaborate 
Avork the price, AA'hich is really dependent upon the face area, may 
reach several dollars per cubic yard of concrete. 
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THE STRENGTH OF CONCRETE. 
The strength of concrete varies (1) with the quality of the materials; (2) with the quantity of cement contained in a cubic yard of the concrete; and (3) with the density of the mixture. 
W e may say that the strongest and most economical mix-

10 ture, consists of an aggregate comprising a large variety of sizes 
of particles, so graded that they fit into each other with the 
smallest possible volume of spaces or voids, and enough cement 
to slightly more than fill all of these spaces or voids between the 
solids of the aggregate. I t is obvious that Avith the same aggre-
gate the strongest cement Avill make the strongest concrete. 

O n important construction the various materials to be 
used should he carefully tested, and specimens of the mixture 
selected made up in advance and subjected to test. A s a guide 

2q to the loads Avhich concrete Avill stand in compression,—that is, 
under vertical loading Avhere the height of the column or mass is 
not over, say, 12 times the least horizontal dimension,—Ave may 
give the folloAving approximate figures as safe strengths, after 
the concrete has set at least one month, for the proportions which 
have previously been selected in this article as tA'pical mixtures. 

The figures, compared Avith the results of recent experi-ments on 12-inch cubes, alloAv a factor of safety of six a t the age of one month, or eight at the age of six months, and are based „„ on conservative practice. The relative strengths of the different ' mixtures are calculated from original im-estigations of the authors discussed in Chapter XI I I . 
Safe Strength of Portland Cement Concrete in Direct 

Compression. 

Pounds per Tons per 
Proportions square inch, square foot. 
1 : 2 : 4 410 29 
1 : 2i/ 2 : 5 360 25 

40 1 : 3 : 6 325 23 
1 : 4 : 8 260 18 

With a large mass foundation, take values one-eighth greater. With a vibrating or pounding load, take one-half these values. 
The tensile strength of concrete is very much less than the 

compressive strength. Experiments made by the authors, Avith 
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mixtures of average proportions, give the ultimate fiber stress in beams as about one-eightli the breaking strength in compres-sion. 
STEEL FOR REINFORCING. 

While there may or may not be advantages in using a high carbon, high tensile strength steel in reinforcing-concrete, the ^ opinion in general seems to be in favor of a medium or mild steel. A tensile strength of 64,000 lbs. per square inch is about the minimum breaking point of ordinary wild commercial steel, while high carbon, high tensile strength steel will often run as high as 150,000 lbs. per square inch, and if used, less steel is required. But owing to the bri ttle nature of bigli carbon steel, ,as well as tbe difficulty in securing a uniform quality, it appears more dangerous to use. 
The Coefficient or Modulus of Elasticity being one of the 

20 governing factors in reinforcing concrete, and this remaining the 
same in either a high or low carbon steel, it is usually more 
desirable to use a mild or commercial steel for reinforcing pur-
poses. 

We reprint below by permission on this subject, "Quality of Reinforcing Steel," from Page 291 "Concrete Plain & Rein-forced," by Taylor & Thomson: 
Quality of Reinforcing Steel.—It is generally recognized that in beam design the yield point of the steel shall be considered 30 as the point of failure of this material in a reinforced beam. Tests show that Avhen the metal reaches its yield point, the beam sags, and this deflection, due to the stretch of the steel, and in some cases to the slipping of the steel because of its reduced cross-section, is likely to produce crushing in the concrete. 
The yield point of ordinary mild steel purchased in the open market, as determined by the drop of the beam in testing (tbe true elastic limit is several thousand pounds loAver), cannot safely be fixed at a higher value than 30,000 pounds per square 40 inch, although frequently, and in fact in the majority of cases, a value of at least 36,000 pounds and in many cases 40,000 pounds, 

AA'ill be found. 
High steel, that is, steel containing a high percentage of 

carbon, has a much higher yield point than mild steel. If of first-
class quality,* a minimum yield point may be placed at 50,000 or 

* See Specification for First-class Steel, p. 38. 
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55,000 pounds per square incli and much of it will reach 60,000 pounds. The ultimate strength should be not less than 105,000 pounds per square inch. Thus, if it can be safely employed in reinforced concrete, it is adapted to carry much higher stress than mild steel, and, conversely, a smaller percentage of it is re-quired for the same moment of resistance. Many engineers do not approve of the use of high steel because of its brittleness, 10 when of poor quality, and the danger of sudden accident, and because of tbe fact that it is prohibited in ordinary structural steel work. 
Mild steel, tliat is, ordinary market steel, is manufactured and sold under such standard conditions that it may he safely used without test. High steel, on the other hand, must be very thoroughly tested. When tested, however, as per our specifica-tions, page 38, it is entirely safe and to he preferred to mild steel. The objection to it for reinforced concrete is based largely 20 upon the use of a poor quality of material. Another objection which has been raised is that before tbe elastic limit is reached, the stretch in the high steel may produce an excessive cracking in the concrete in the lower portion of the beam, and thus expose the steel to corrosion. The mere fact that cracks are visible does not prove that they are dangerous, because the steel is always designed to take the whole of the tension. This point remains to he definitely settled, but Mr. Considered and Professors Talbot's and Turneaure's tests indicate that there is no dangerous crack-ing even with high steel until the yield point of the steel is reached-This fact can be positively determined by cutting sections from reinforced concrete beams which have been strained nearly to the elastic limit, and testing them for corrosion by the methods employed by Prof. Charles L. Xorton. (See p. 427.) A yield point in steel of 30,000 pounds per square inch corresponds to a stretch ol 0.0010 of its length and a vield point of 50,000 to a stretch of 0.00167. (Seep. 290.) 
A steel with a high modulus of elasticity would he parti-cularly serviceable for reinforced concrete, because the higher 40 the modulus of elasticity of a material, the less is the deformation under any given loading. Unfortunately, however, a high carbon steel has substantially the same modulus of elasticity (30,000,000 lb. per sq. in.) as ordinary merchant steel. 
The brittleness feared in high steel is less dangerous in 

reinforced concrete than in many classes of structural steel work 
because the concrete protects it from shock, and also because 
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smaller sections of steel are used in concrete beams than in steel beams, and tbe large and irregular shapes of the latter render them much more sensitive to irregular cooling during the process of their manufacture. 
I t may be stated, then, if tbe stretching of high steel when pulled to its allowable working stress is proved not to form dan-10 gerous cracks in the concrete, that high carbon steel, say 0.56% to 0.60% carbon, of the quality used in the United States for making locomotive tires, is always better than mild steel for re-inforced concrete provided the steel is well melted and rolled, and is comparatively free from impurities, such as phosphorus. How-ever, a high carbon steel, unless limited by chemical analysis, and made under careful inspection, is in danger of being move britt le than low carbon steel. I ts use, therefore, should be limited strictly to work important enough to warrant the ordering of a special steel and the taking of sufficient trouble on the par t ot 20 the purchaser to insure strict adherence to the specification. Un-der such.circumstances, the use of high steel is attended with much economy. In other words, since manufacturers cannot al-ways be depended upon to exactly follow specifications of this nature. I t is necessary that an inspector be sent to tbe works, or else that the steel be purchased from a reliable dealer who has had it thus carefully tested. 
The specifications for first-class steel on page 38 are suf-ficiently explicit so that steel which comes up to them can he 30 safely used. A steel which can be employed with safety for all the locomotive and car wheels of the country certainly cannot be discarded as unsafe for concrete, provided similar precautions are taken in its purchase. 
From Page 68, "Reinforced Concrete," by Buel & Hil l : 
Grade of Steel.—The quality of steel used in reinforcing concrete should be as carefully specified as for an all-steel struc-tu re doing the same duty. Some engineers advocate the use of high steel, on account of its high elastic limit, which recent tests 40 show gives a higher ultimate strength to the beam. The break-ing load for beams having the proper amount of reinforcement appears to be at about the elastic limit of the steel. I n most cases, and certainly in structure subject to shock or impact, the writer considers it better and more conservative practice to use medium or mild structural steel, except for reinforcement for thermal and shrinkage stresses only, where high steel appears to be preferable. 
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PROTECTION OF STEEL OR IRON FROM CORROSION. 
. Most tests which have been conducted of steel imbedded in concrete have resulted in positive proofs of the protection of-ferred by Portland cement concrete, not only from corrosion or rust, but from the most severe fire that is liable to occur. Of course, the steel must be imbedded of sufficient depth in the con-crete to obtain results,—from one to -two inches being usually accepted as a safe distance from the surface. While these results are not as readily obtained with a cinder concrete, yet by being thoroughly wet and well mixed, they should be. 

Man}* engineers condemn cinder concrete owing -to its ex-tremely porous nature, thereby allowing the moisture and air to penetrate to the steel, which in a comparatively short time will rust it out entirely. In many instances the corrosion of steel in cinder concrete has been attributed to tbe sulphur contained 20 in the cinders; this, however, is not now accepted as the cause, but is due to the fact that it has not been mixed thoroughly and sufficiently wet. 
Cinders often contain Oxide of Iron, and when this is the case, and the mixture is not sufficiently wet to give the steel a thorough coating with cement, it quickly corrodes any steel with which it comes in contact. 
The following pages: "Preservation of I ron in Concrete," 

„ reprinted from Chapter XII , "Reinforced Concrete," by Buel & 
' ' Hill, contains some interesting tests r on this subject: 

Preservation of Iron in Concrete.—It has generally been assumed that iron or steel embedded in concrete does not corrode, and many instances are cited of embedded steel being removed from concrete quite as clear and bright af ter a long period of ex-posure to the elements is it was when first embedded. I t should be noted, however, that an occasional instance is cited to show that under certain circumstances metal embedded in concrete will corrode. As the durability of concrete-steel requires that the steel shall be permanently protected from corrosion, this question is an important one and .it has received consideration from a number of experts. The commonly accepted theory accounting for the protection from rust of iron embedded in concrete has been recently stated by Prof. Spencer B. Newberry as follows: 
The rusting of iron consists in oxidation of the metal to the 

condition of hvdrated oxide. I t does not take place at ordinary 
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temperatures in dry air or in moist air free from carbonic oxide. The combined action of moisture and carbonic acid is necessary. Ferrous carbonate is f irst formed; this is at once oxidized to ferric oxide and the liberated carbon dioxide acts on a fresh por-tion of metal. Once started the corrosion proceeds rapidly, per haps 011 account of galvanic action between the oxide and the metal. Water holding carbonic acid in solution soon, if free from 10 oxygen, acts as an acid and rapidly attacks iron. In lime water or soda solution the metal remains bright. The action of cement in preventing rust is now apparent. Portland cement contains about 63 per cent. lime. By the action of water it is converted into a crystalline mass of hydra ted calcium silicate and calcium hydrate. In hardening it rapidly absorbs carbonic acid and be-comes coated on the surface with a film of carbonate, cement mortar thus acting as an efficient protector of iron and captures and imprisons every carbonic-acid molecule that threatens to attack the metal. The action is, therefore, not due to the exclu-sion of the air, and even though the concrete he porous, and not in contact with the metal at all points, it will still filter out and neutralize the acid and prevent its corrosive effect. 
The use of cement washes and plasters for the specific pur-pose of protecting iron and steel from rust is quite common and lias extended over a long period of time. Cement paint is largely used by the railway companies of France to protect their metal bridges from corrosion. Two coats of liquid cement and sand are applied with leather brushes. After investigation and care-

3d fu] tests the engineers of the Boston Subway adopted Portland-cement paint for the protection of the steel beams of that struc-ture. Iron spirit-tanks for European distilleries are universalh painted on the inside with Poitland-cement paint to prevent cor-rosion. In the United States it is a frequent practice to coat the inside of steel salt-pans, sulphate digesters, etc., with cement plaster to prevent corrosion. Regarding the damage from cor-rosion by the sulphur in the cinders of cinder concrete Prof. New-berry expresses himself as follows : 
40 The fear has sometimes been' expressed tha t cinder con-crete would prove injurious to iron on account of the sulphur contained in the cinders. The amount of this sulphur is, how-ever, extremely small. Not finding any definite figures in this point, I determined the sulphur contained in an average sample of cinders from Pit tsburg coal. The coal in its run state con-tains a rather high percentage of sulphur, about 1.5 per cent. The cinders proved to contain only 0.61 per cent, sulphur. This 
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amount is quite insignificant, and even if all oxidized to sulphuric 
acid it would at once be taken up and neutralized in concrete by 
the cement present, and would by 110 possibility attack the iron. 

In connection with this statement it may be noted that in the demolition in 1903 of a tall steel-frame building in New York City, which was built in 1898 and bad practically all of its frame-
10 work except the columns embedded in cinder concrete, the steel removed showed practically 110 rust which could be considered as having developed af ter the metal was embedded. 

Tests of a reliable character, made to determine the effi-ciency of concrete in protecting embedded metal from corrosion, are comparatively • few. Tbe most important ones which have been published are those of Mr. Breuillie of France and those of l ' rof. Charles L. Norton of Boston, Mass. Mr. Breuillie's tests were extended in character and the conclusions drawn from theni 
20 bv tbe experimenter were: (1) That the cement attacked the 

iron; (2) that water dissolved the composition which formed at 
the contact of the two materials; (3) that the adhesion of the 
steel to the cement disappeared when water passed through the 
concrete for a certain time; (4) that the weight of the iron salts 
which adhered to the steel and the normal adhesion between the 
steel and the concrete increased with time; (5) in all cases the 
action of the cement 011 the iron prevented rust and removed the 
rust from metal which had been allowed to corrode before being 
embedded. 

30 
7 The tests conducted by Prof. Charles L. Norton of the 

Massachusetts Institute of Technology, Boston, Mass., were of a 
someAvhat different character from those of Mr. Breuillie. Bri-
quettes or blocks Avere made of neat cement; of 1 part cement and 
3 parts sand; of 1 part cement and 5 parts broken stone, and of 
1 part cement and 7 parts cinders. Portland cement Avas used, 
and Avas tested chemically and physically and found good. The 
cinders AA'hen Avashed doAvn Avith a liose-stream and dried tested 
alkaline, and analysis reA'ealed very small amounts of sulphur. 
In each block there A\'as embedded a V^-in. rod, a piece of soft 
sheet steel 6 X 1 X 2 3 2 in., and a 6Xl - in . strip of expanded metal. 
These blocks Avere exposed as follows: one-quarter of them in 
sealed chests containing an atmosphere of steam, air, and carbon 
dioxide; one-quarter in a similar chest Avith an atmosphere and 
steam, and one-quarter on a table in the open air of the testing-
room. A t the end of three Aveeks the blocks were carefully cut 
open, and the steel examined and compared Avith specimens Avhich 



—1479— 

EXHIBIT C-163 (continued) : 

had lain unprotected in the corresponding chests and in the open 
air. 

The results of the examinations were as follows: The un-protected specimens consisted of rather more rust than steel. The specimens embedded in neat cement were perfectly protected. Of the remaining specimens hardly one had escaped serious corro-jq sion. The location of the rust-spot was invariably coincident with either a rod in the concrete or a badly rusted cinder. In the more porous mixtures the steel was spotted with alternate bright and badly rusted areas, each clearly defined. In both the solid and the porous cinder concrete many rust-spots were found, except where the concrete had been mixed very wet, in which case the watery cement had coated nearly tbe whole of the steel, like a paint, and protected it. The following are Porf. Norton's con-clusions from his tests: 
(1) Neat Portland cement, even in thin layers, is an effec-

tive preventative of rusting. 
(2) Concrete, to be effective in preventing rusting, must be dense and without voids and cracks. I t should be mixed quite wel when applied to the metal. 
(3) The corrosion found in cinder concrete is mainly due 

to the iron oxide, or rust, in the cinders and not to the sulphur. 
(4) Cinder concrete, if free from voids and well rammed 

when wet, is about as effective as stone concrete in protecting-
steel. 

(5) I t is of the utmost importance that the steel be clean when bedded in concrete. Scraping, pickling, a sand-blast, and lime should be used, if necessary, to have the metal clean when built into a wall. 
At f i rs t sight the conflicting testimony which has been quoted appears to have but little solid ground upon which the practicing engineer can base a decision as to the probable damage 40 from rust of iron or steel embedded in concrete. A brief analysis will show, however, that this is not actually the case. In the f i rs t place there are many instances where steel embedded in concrete has shown no signs of rust upon removal. None of the evidence presented disputes this fact. Secondly, steel removed from concrete which contained cracks or voids has in many in-stances shown rust, always at the points where the cracks and voids were located. None of the evidence presented disputes this 
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fact. Thirdly, the theory that the concrete covering filters out and renders innocuous the corrosive elements so completely as to protect the steel even where it is not in contact with the concrete is disputed by the results of Prof. Norton's tests. Fourthly, Prof. Norton's tests show that where the concrete is so closely in con-tact with steel as to completely cover it with cement there is no coi*rosion. This fact is not disputed by any of tbe other evidence. 
1 ( ) Fifthly, Prof. Norton's tests show that wet concrete mixtures more certainly insure the close contact of the steel and concrete at all points than do dry mixtures. This fact is not disputed, by any of the other evidence. Sixthly, Prof. Norton's contention that the steel should be perfectly cleaned before it is bedded in concrete is controversed by the tests of Air. Breuillie, which show that bedding in concrete will remove the rust from previously corroded steel. Seventhly, all the evidence presented indicates that the sulphur content of the cinders is not a serious element 

n of danger in cinder concrete and that, other conditions being •thc-same, cinder concrete and stone concrete are about equally effi-cient in preventing the rusting of embedded steel. The useful conclusion which the practicing engineer can draw from all this is that, so fa r as danger from subsequent rusting is concerned, lie can confidently embed steel or iron reinforcement in either cinder or stone concrete if he secures a close contact between the concrete and steel at all points, and if no cracks develop in the concrete to expose the metal to attack. 
3 0 F I R E PROTECTION. 

The value of concrete as a fireproofing is apparently un-questionable, not alone from laboratory experiments, etc., but from fires which have actually occurred in buildings where this material has been employed. (See Fire Test Report on page 127.) 
The following from Page 431 of Taylor & Thompson's vol-ume. Concrete Plain & Reinforced, contains some very interesting results of bath tests and actual f i res : 

4 0 Numerous experimental tests* have been made showing 
the value of concrete as a fire-resisting material, but the best 
proof of its ability to resist the heat of a severe fire—such as 
is liable to occur in an office or factory building—lies in -the fact 
that concrete actually Avith stood very fires more successfully 

* See References, Chapter XXIX. 
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than have terra-cotta and various other so-called fireproof mat-erials. 
The reinforced concrete factory of the Pacific Coast Borax Co. at Bayonne, X. J., passed through a severe fire in 1902. Still more recently, in 1904, occurred the conflagration at Baltimore in which many buildings materials utterly failed. 

^ Such practical tests, fur ther confirmed by numerous exper-
iments with test buildings of reinforced concrete, have proved that while in a severe fire, where the temperature ranges from 1600° to 2000° Falir., the surface of the concrete may he injured to a depth of from y 2 to % inch, the body of the concrete is un-affected, so that the only repairs required consist of a coating of plaster, and even this only in rare instances. 

Tests upon small briquettes of cement placed in a furnace indicate that the strength of cement is destroyed by a heat reach-ing a dull, red color,! but as stated below, in an actual fire, the injured material protects the rest of the concrete so that the dan-ger is theoretical rather than real. 
Fire in Borax Factory. The fire in the 4-story reinforced concrete factory of the Pacific Coast Borax Company,t built en-tirely of concrete except the roof, utterly destroyed the contents of the building, the roof, and the interior framework, but the walls and floors remained intact except in one place where an 18-ton tank fell through the plank roof and cracked some of the 

39 floor beams, and in one place on the outside of the wall where the surface of the concrete was slightly affected. The f i re was so hot that brass and iron castings were melted to junk. A small annex, built of steel posts and girders, was completely wrecked, and the metal bent and twisted into a tangled mass. 
Baltimore Fire. The effect of the f ire upon the concrete in various buildings located in the center of the burned districts of Baltimore is best appreciated by an examination of the reports of experts upon the fire. Capt John S. Sewell, in his report to 

40 the Chief of Engineers, U. S. A.,* in referring to -the f i re in one of the buildings built with reinforced concrete columns, beams, and arches, wri tes: 
t Digest of Physical Tests, Vol. I, p. 217. 
t See p. 463. 
* Engineering News, March 24, 1904, p. 276. 



/ 

—1482— 

EXHIBIT C-163 (continued) : 

I t was surrounded by non-fireproof buildings, and was subjected to an extremely severe test, probably involving as high temperature as any that existed anywhere. The concrete was made with broken granite as an aggregate. Tbe arches of the roof and the ceiling of the upper story were cracked along the crown, but in my judgment very slight repairs would have re-stored any strength lost here. Cutting out a small section — say ' ^ an inch wide — and caulking it full of good strong cement mortar would have sufficed. The exposed corners of columns and girders were cracked and spalled, showing a tendency -to round off to a curve of about 3 in. radius. In the upper stories, where the heat was intense, the concrete was calcined to a depth of from V± to % inch, but it showed 110 tendency to spall, except at exposed corners. O11 wide, flat surfaces, the calcined material was not more than %-inch thick, and showed no disposition to come off. In the lower stories, the concrete was absolutely unimpaired, though the contents of the building were all burned out. In my judgment, the entire concrete structure could have been repaired for not over 20% to 25% of its original cost. On March 10,1 wit-nessed a loading test of this structure. One bay of the second floor, with a beam in the center, was loaded with nearly 300 pounds per sq. f t . superimposed, without a sign of distress, and with a deflection not exceeding %-inch. The floor was designed for a total working load of 150 pounds per sq. f t . The sections next to the front and rear Avails Avere cantilevers, and one of these Avas loaded with 150 pounds per sq. f t . superimposed, without any 3Q sign of distress, or undue deflection. 
Captain Sewell concludes as a result of the examination 

of this and other buildings containing reinforced concrete con-
struction : 

A s the material is calcined and damaged to some extent 
by beat, enough surplus material should be provided to permit 
of a loss of say 94-inch all over exposed surfaces, if 'the structure 
is to be exposed to fire; moreoArer, all exposed corners should be 
rounded to a radius of about 3 inches. This latter precaution 
Avould add much to the resistance of all materials used in mason-
ry—Avhetlier bricks, stone, concrete 01* terra-cotta—if they are to 
be exposed to fire. 

Concrete Versus Tcrra-Cotta. Prof. Norton, in his report 011 the Baltimore fire to the Insurance Engineering Experiment 
Station,* says: 

* Engineering News, June 2,1904, p. 529. 
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Where concrete floor arches and concrete-steel construc-tion received the full force of the fire it appears to have stood well, distinctly better than the terra cotta. The reasons I be-lieve are these; Firs t , because the concrete and steel expand at sensibly the same rate, and hence when heated do not subject one another to stress, but terra-cot'ta usually expands about twice as fas t with increase in temperature as steel, and hence the parti-10 tions and floor arches soon become too large to he contained by the steel members which under ordinary temperature properly enclose them. Under this conditions the partition must buckle and the segmental arches must lift and break the bonds, crushing at the same time the lower surface member of the tiles. 
When brick or terra-cotta are heated no chemical action occurs, but when concrete is carried up to about 1 000° Fahr . its surface becomes decomposed, dehydration occurs, and water is driven off. This process takes a relatively great amount of heat. 20 I t would take about as much heat to drive the water out of this outer quarter-inch of the concrete partition as it would to raise that quarter-inch to 1 0 0 0 ° Fahr . N O A V a second action begins. After dehydration the concrete is much improved as a non-conductor, and yet through this layer of non-conducting material must pass all the heat to dehydrate and raise the temperature of the layers below, a process Avhich cannot proceed AA'ith great speed. 
Cinder Versus Cinder Concrete. Prof. Norton compares 30 the action of stone and cinder concrete in the Baltimore fire as 

folloAvs: 

Little difference in the action of the fire on stone concrete 
and cinder concrete could be noted, and as I have earlier pointed 
out, the burning of the bits of coal in poor cinder concrete is often 
balanced by the splitting of the stones in the stone concrete. I 
have neA'er been able to see that in the long run either stood fire 
better or Avorse than the other. HoAA'ever, OAving to its density 
the stone concrete takes longer to heat through. 

40 Fur ther experiments are required to determine the relative 
durability under extreme heat of concrete made with different kinds of broken stone. I t seems probable, from the composition of the rock, that hard t r ap or gravel may be preferable to lime-stone, slate, or conglomerate as fire-resisting material. 
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Thickness of Concrete Required to Protect Metal from Fire. The conclusion reached by Prof. Norton t from tests upon con-crete arches is that two inches of good concrete gives perfect assurance of safety in case of fire, even if the steel to be protected is in the form of I-beams. Rods of small dimensions can be more effectively coated, and it appears evident from the various tests and from practical experience in severe fires that V/2 inches of concrete around steel rods is sufficient protection. The Pacific Borax Companvs fire and other similar tests indicate that in slabs of reinforced concrete, iu''h to 3/4 inch affords ample protection. Secondary members, such as cross girders, or slabs of long span, should have a thickness of concrete outside of the steel varying from % iu ('h to 1% inch. Although in slabs pro-tected by only y 2 inch of concrete, Hie latter may be softened by an extreme fire, and tlie metal exposed when it is struck by the stream from a hose, the metal in the majority of cases would still remain practically uninjured, and it is questionable econom}* to put an excess of material where there is so little probability of its being needed, and where a failure would merely produce local damage. 
THEORY OF F I R E PROTECTION. 

Air. Spencer B. Newberry, in an address delivered before 
the Associated Expanded Aletal Companies, Feb. 20,1902,* gives 
the following explanation of the fire-proof qualities of Portland 
cement concrete: 30 The two principal sources from which cement concrete de-rives its capacitj* to resist fire and prevent its -transference to steel are its combined ivater and porisity. Port land cement takes up in hardening a variable amount of water, depending on sur-rounding conditions. In a dense briquette of neat cement the combined water may reach 12%. A mixture of cement with three parts sand will take up water to the amount of about 18% of the cement contained. This water is chemically combined, and not given off at the boiling point. On heating, a par t of the water 40 goes off at about 509° Fahr. , hut the dehydration is not complete until 900° Fahr . is reached. This vaporization of water absorbs beat, and keeps the mass for a long time at comparatively low temperature. A steel beam or column embedded in concrete is thus cooled by the volatilization of water in the surrounding 

t Insurance Engineering, D e c . , 1 9 0 1 , p . 4 8 3 . 
* Cement, Alav, 1902, pi 95. 
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cement. The principle is the same as in the use of crystalized alum in the casings of fireproof safes; natural hydraulic cement is largely used in safes for the same purpose. 
The porosity of concrete also offers great resistance to the passage of heat. Air is a poor conductor, and it is well known that an air space is a most efficient protection against conduc-

10 tion. Porous substances, such as asbestos, mineral wool, etc., etc., are always used as heat-insulating material. For the same reason cinder concrete, being highly porous, is a much better non-conductor than a dense concrete made of sand and gravel or stone, and has the added advantage of lightness. In a fire the outside of the concrete may reach a high temperature, but the heat only slowly and imperfectly penetrates the mass, and reaches the steel so gradually that it is carried off by the metal as fast as it is supplied. 
20 MODULUS OB COEFFICIENT OF ELASTICITY. 

Results of testing concrete for its Modulus of Elasticity for -the same mixtures or proportions vary greatly. This is prob-ably due to the exactness necessary in measuring the deformation of concrete. The Modulus of Elasticity of steel varies from 28,000,000 lbs. to 31.000,000 lbs. per square inch; 29,000,000 or 30,000,000 being the values usually accepted for steel. Those for concrete, of course, vary with the proportion or the mixtures. 
30 The following "Modulus of Elasticity," reprinted from Taylor & Thompson's, "Concrete Plain & Reinforced," Page 285 suggests the values for the Modulus of Elasticity of concrete: 

Moduhis of Elasticity. The modulus of elasticity of steel 
varies from 28,000,000 pounds per square inch to 31,000,000 
pounds per square inch; 30,000,000 is customarily taken as an 
average value, and is the value which we have adopted. 

The modulus of elasticity of concrete, a very important factor in reinforced concrete design, is considered in the preceding chapter, page 265. As there stated, it varies with the materials of which it is composed and with the proportions of these mat-erials, also with the method of mixing and placing the concrete. 
As tentative values for use in reinforced design, the authors suggest the folloAving moduli for concrete mixed of the Avet consistency usually employed in beams: 
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Proportions (1 : 1 % : 3 ( 1 : 2 : 4 

Modulus of Elasticity 
lbs. per sq. in. 

Broken Stone or 
Gravel Concretes (1 : 2 % ( 1 : 3 : 6 (1 : 5 : 8 

4 000 000 3 000 000 2 500 000 2 000 000 1 500 000 10 Cinder Concrete 1 : 2 : 5 850 000 
I t is probable that eventually these values will he found too low for dense, well-graded mixtures, which are gradually re-placing those proportioned by rule of thumb methods. The authors have found a modulus of about 4 000 000 in 12-inch con-crete cubes mixed 1 : 2 1-3 : 4 2-3, the crushing strength of which was about 5 000 pounds per square inch at the end of two months. 
The higher the modulus of elasticity of the concrete, the 

20 lower should be the percentage of steel and the greater the depth 
of the beam for S3rmmetrical design, that is, maintaining fixed 
relation of pull in steel to pressure in concrete. 

From tests of Prof. W. Keiulrick Hat t * the modulus of elasticity in tension appears to be of similar value to the com-pressive modulus. Earl ier experimenters concluded that the modulus is lower than in compression. A knowledge of the ten-sile modulus is, however, of less consequence than the other be-cause the tensile resistance of concrete is not usually considered. 
3G I t is probable that there is an increase in the modulus of 

elasticity of concrete with age, but experiments by the author in-
dicate that this is very slight. 

Recent tests,! contrary to former ideas, indicate that under 
different loadings there may be slight change in the modulus of 
elasticity of a given concrete until near to its crushing strength. 
This fact is of importance in fixing the distribution of stresses 
in the beam. 

40 Elongation or Stretch iti Concrete. The question of "Elon-
gation or Stretch in Concrete," is dealt within the succeeding 
paragraph, reprinted from. Page 287 of Taylor & Thompson's 
volume. 

* Journal Association Engineering Societies, June, 1904, p. 323. 
+ See Discussion on Concrete, by Sanford E. Thompson, Inter-

national Eng. Congress, St. Louis, 1904. 
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According to tests of Prof. Turneaure, already mentioned, concrete under a pull, as in the lower portion of a beam, will usually stretch, 0.0001 to 0.0002 of its length, that is, 0.01% to 0.02%, before showing minute cracks or "water-marks." Cracks become readily noticeable at a stretching varying, in different specimens, from 0.0003 to 0.0010 of their length. The concrete in a reinforced beam stretches similarly to the concrete in a plain 10 beam except that in the latter the beam breaks when the limit of stretch is reached, while if reinforced, the pull is borne partly by the steel and partly by tbe concrete, and the}' both stretch to-gether up/to the point that cracks so minute at f irst as to be al-most invisible occur in the concrete. 
The action of the reinforced concrete is shown in the deflec-

tion curve in Fig. 89. The inclination of this curve changes at 
about the same load that is required to break a similar beam or 
plain concrete. 

20 The diagram shows a typical result of Prof. Talbot's tests of the deformation of tbe concrete and tbe deformation of the steel, the deflection of the beam, and the various measured posi-tions of the neutral axis during flexure. Among other conclu-sions, Prof. Talbot draws the following: 
1. The composite structure acts as a true combination of steel and concrete in flexure during the first or preliminary stage, and this stage lasts until the steel is stressed to, say 3,000 pounds per square inch, and the lower surface of the concrete is elongated about of its length. 
2. During 'the second or readjustment stage there is a marked change in distribution of stresses, the neutral axis rises, the concrete loses part of its tensional valve, and tensile stresses formerly taken by the concrete are transferred to the steel. Dur-ing this stage minute cracks probably exist, quite well distributed, and not easily detected. 
3. In tbe third or straight-line stage the neutral axis re-

40 mains nearly stationary in position and the concrete gradually 
loses more of its tensional value. Visible cracks appear and gradually grow larger, though no change in the character of the load-deformation diagram results. I t would seem probable tba t at these cracks the stress in the steel is more than is indicated by fhe average deformation for tbe full gage length. 
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Prof. Talbot states that at tbe load when the curve changes character,—which in the beam shown in the diagram is about 8 000 pounds total load,—there are probably invisible cracks in tbe lower portion of the beam. This change in direction of the curve, indicating a suddenly increased load upon the steel, is strong proof of the loss in tensional resistance of -the concrete. Prof. Turneaure, moreover, in his experiments, at loads somewhat 10 beyond the point of change in direction, actually discovered these minute cracks. He tested his beams ugside down, that is, the load was applied upward, and the minute cracks or water-marks were shown by hair lines on tbe wet surface of the concrete. Prof. Turneaure * says: 
I t has been found that by testing tbe beams when some-what moist, a crack is made visible when exceedingly small, it appearing f irs t as a narrow, wet streak perhaps %-inch wide and a little later as a dark hair-like crack. I t was not necessary to 20 search for the lines with a microscope as under these conditions they were readily found. 
That the wet streak, called a "water-mark" hereafter, shows the presence of an actual crack was demonstrated last year by sawing out a strip of the concrete containing such a water-mark; the str ip fell apart at the water-mark. 
In the plain concrete no water-marks or cracks were ob-served before rupture. Comparing the observed and calculated elongations of the reinforced concrete with those for the plain concrete at rupture it will be seen that the initial cracking in the former occurs at an elongation practically the same as in the latter. 
The significance of these minute cracks is an open ques-tion. I t has been supposed that concrete reinforced by steel will elongate about ten times as much before rupture as will plain con-crete. These experiments show very clearly that rupture begins at about the same elongation in both cases. In the plain concrete total failure ensues at once; in the reinforced concrete rupture 40 occurs gradually, and many small cracks may develop so t ha t the total elongation at final rupture will be greater than in the plain concrete. In other words, the steel develops the full extensibility of a non-homogeneous material that otherwise would have an ex-tension corresponding to the weakest section. 

* Proceedings American Society for Testing Materials, 1904. 
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BONDING OLD AND NEW CONCRETE. 
Too much attention cannot be paid by constructors or con-tractors to tbe bonding of old and new concrete. In most in-stances, sufficient care is not given to this in construction. The following from Page 376 of "Concrete Plain & Reinforced," Tay-lor & Thompson, should be carefully noted: 

^ In a foundation or other structure where the strain is 
chiefly compressive, the surface of the concrete laid 011 the 
previous day should be cleaned and wet, but no other precaution 
is necessary. Joints in Avails or in other locations liable to 'ten-
sile stress are coated Avitli mortar, Avhich should be richer in 
cement than, the mortar in the concrete, proportions 1 : 2 being 
commonly used. 

Some engineers spread the cement dry upon the Avetted 
surf acq of the old concrete, Avhile others make it into a mortar: 
the latter method is necessary in many cases to seal the joints 
between the 'top of the old concrete and the bottom of the raised 
forms. 

The adhesive strength of cement or concrete is much less 
than its cohesive strength, hence in building thin walls for a tank 
or other work which must he water-tight, the only sure method is 
to la.Ar the structure as a monolith, that is, Avithout joints. If the 
Avail is to withstand Avater pressure and cannot be built as a 
monolith, both horizontal and vertical joints must be first thor-39 oughlv cleaned of all dirt and "laitnnce" or poAvdery scum, wet, and then covered Avith a very -thin layer of either neat cement or 1 :1 mortar, according to the nature of the Avork. As an added precaution, one or more square or V-shaped sticks of timber, say 4 or 6 inches on an edge, may be imbedded in the surface, or placed vertically at the end of a section, of the last mass of con-crete laid each day. In some instances large stones have been partially imbedded in the mass at night for doAveling the neAV Avork next day. 

40 In the NeAV York Subway, Avork Avas commenced Avith 110 
provision for bonding horizontal layers, but it was soon found 
that more or less seepage occurred, and in one case where a large 
arch Avas torn doivn the division line between two days' work was 
distinctly seen. Accordingly, at the end of each day's concreting 
a tongue-and-grooAred joint Avas formed by a piece of timber 4 
inches square partly imbedded in the top layer. This was re-
moved before resuming work. 
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Roughening the surface after ramming or before placing 
the new layer will aid in bonding the old and new concrete. 

EFFECT OF FREEZING. 
The much discussed subject of the effect of freezing or 

frost upon Port land cement concrete seems to still he a question 
10 in the minds of many. This is possibly due, in some cases, to the 

confusion of Natural and Portland cements. Most natural 
cements are completely ruined by freezing, while Portland 
cements seem uninjured. 

Numerous tests and investigations have been made in recent years, both in practical work and laboratories ; the results being that the only permanent injury is to the surface, which may scale off in frozen before setting, and tba t tbe hardening and setting is retarded. 
20 In practice the materials are often heated which causes the cement to set more quickly; or a limited amount of salt may be added to the water, with apparently no injury to the concrete. 

The following reprinted from Chapter XIX, Taylor & 
Thompson's A'olume, "Concrete Plain & Reinforced," is most in-
teresting : 

Numerous experimental tests have been made, chiefly in the United States, AA'here the effect of frost is a more serious 30 question than in England, France, or Germany, to determine the effect of freezing temperatures upon hydraulic cements. Al-though the conclusions of different experimenters are not in per-fect accord, it is the generally accepted belief, corroborated by tests under the most practical conditions and by the appearance of concrete and mortar in masonry construction, that the ultim-ate effect of freezing upon Portland cement concrete and mortar is to produce only surface injury. 
In their practice and research the authors have never dis-40 covered a case, either in laboratory Avork or in practical construc-tion, AA'here Portland cement concrete or mortar laid Avith proper care has suffered more than surface disintegration from the ac-tion of frost. Thev do not Avish to imply however, that it is al-Avays expedient to lay Portland cement masonry in freezing weather, for the expense of laying is increased, and it is much more difficult to satisfactorily mix and place the materials. Mortar for brick and stone masonry freezes in the tubs and in 
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the joints, Avliile in laying concrete the surface freezes unless 
measures are taken to prevent it, and any dirt or " laitance" which 
rises to the surface of wet mixtures is hard to remove. I t is a 
well-known fact that a thin crust about 1 /16 inch thick is apt to 
scale off from granolithic or concrete pavements which have 
frozen, leaving a rough instead of a troweled wearing surface, 
and the effect upon concrete Avails is often similar. I t may be 

10 stated as a general rule that concrete Avork should, if possible, be 
avoided in freezing Aveather, although if circumstances Avarrant 
the added expense, AA'ith proper precaution and careful inspection 
mass concrete may be laid Avith Portland cement at almost any 
temperature. 

Most Natural cements, on the contrary, are seriously in-
jured bv frost especially by alternate freezing and 'thawing, and 
AA'hile occasional cases are on record, especially in heavy stone 
masonry in AA'hich the Aveighted joints have thawed slowly, where 

20 Natural cement mortar has been laid in freezing weather Avithout 
serious results, numerous examples might be cited Avhere even 
after seA'eral years the concrete or mortar AA'as but slightly better 
than sand and gravel. Mr. Thompson has observed this result 
in Natural cement mortar laid during the comparatiA'ely warm 
Avinter of North Carolina on days when the temperature was con-
siderably above freezing at the time of laying, and also in the . 
cold climate of Maine where the mortar froze as it left the frowel 
and did not thaAv until spring. 

3 0 The settlement of the masonry AA'hen thaAving is often a serious characteristic of Natural cements. Stone masonry walls laid in freezing weather in Natural cement mortar may settle as much as % inch in the height of a AvindoAV jamb. 
Experiments upon Natural cement mortars haA'e not 

positively confirmed the judgment reached by nearly all engineers 
experienced in construction in freezing weather. Occasional tests 
are recorded in Avhich such mortars, especially Avhen subjected 'to 
a uniformly cold temperature and then suddenly thaAved, haA'b 

40 attained full strength, but these are insufficient to warrant the 
use of any except Portland cements Avhen frost is likely to occur 
before the mortar is thoroughly dry. 

The prevention of injury from frost in certain cements may be due, at least in part , to the internal heat produced Avhen set-ting. In 'the interior of a large mass, some cements, especially high grade Portlands, at tain a high temperature. (See p. 130.) 
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CLASSIFICATION OF CEMENTS. 
Chapter V. reprinted by permission from "Concrete Plain and Beinforced," by Taylor & Thompson: 
From an engineering standpoint, limes and cements may 

be classified as 
Portland cement. 
Natural cement. 
Puzzolan cement. 
Hydraulic lime. 
Common lime. 

Typical analyses of each are presented in the following table. The composition of Natural cement, even different samples of the same brand, is so extremely variable that their analyses cannot be regarded as characteristics of locality. 
Typical Analysis of Cements. 
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Calcium Oxide C a O 61.89 62 92 35.84 46 64 44.54 52 69 63 0 50 29 60 70 97 02 58.51 

M a g n e s l a n Oxide M g O 2.64 1.10 14.02 12 00 2.92 1.15 1.0 2 96 0.85 0 68 39.69 

Sulphur ic Acid S O, 1.34 1 54 0 93 2 57 2 61 3 25 0 5 1 37 O 60 

Loss on Igni t ion .1 39 2 91 3 73 6 75 3 68 6 11 5 0 3 39 12 20 

O t h e r cons t i tuents 0 75 11 46 3 74 1 46 0 30 'o 10 

1 \ V . F. Hil lebrand, Socie ty of Chemica l Indus t ry , 1902. Vol . XXI . 
• W . F. Hillebrand, Jou rna l American Chemical Socie ty , 1903, 23, 1180. 
• Clifford Richardson . BriMuildtr, 1897, p . 229. • S t i n g e r & Blount , Mineral Indus t ry , Vol. V. . p . 69. 
• Candlot , Ciments i t C h a u x Hydraul iques , 1898. p . 174. • L a Chate l ier . Annates de s Mines , September and Oc tobe r . 1893, p . 36. 
' R e p o r t of the Board of U. S . Army Enginee r s on Steel Port land Cement , 1900, p . 52. 
•Cand lo t , C imen t s e t Chs t j x Hydraul iques . 1. 98. p . 24. • Rockland Rockpor t Lime Co. 1 ® W e s t e r n Lime and C e m e n t Co . 
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PORTLAND CEMENT. 
Portland cement is defined bv Mr. Edwin C. Eckel of tbe U. S. Geological Survey as follows: "By the term Portland cement is to be undertsood the material obtained by finely pulverizing clinker produced by burning to semi-fusion an intimate artificial 10 mixture of finely ground calcareous and argillaceous materials, this mixture consisting approximately of 3 parts of lime car-bonate to 1 part of silica, alumina and iron oxide." 
The definition is often fur ther limited by specifying that 

the finished product must contain at least 1.7 times as much lime, 
by weight, as of silica, alumina, and iron oxide together. 

The only surely distinguished test of Portland cement is its chemical analysis and its specific gravity. (See pp. 64 and 65.) 2Q In the field it may often be recognized by its cold bluish grav color (see p. 113), although the color of Puzzolan and of some Natural cement is so similar that this is by no means a positive indication. 
The term Natural Portland Cement arose from the dis-covery in Boulogne-sur-Mer, France, as early as 1846, of a natural rock of suitable composition for Portland cement. A similar discovery in Pennsylvania gave rise to the same term in America, hut the manufacturers soon found it necessary to add to the cement rock a small percentage of purer limestone. Since the chemical composition of Portland cement, as defined above, is substantially uniform regardless of the materials from which it is made, in tbe United States tbe terms "natural" and "artificial" are meaningless. 
In France, cements intermediate between Roman and Port-

land are called "natural Portlands." * 
Sand Cement. Sand or silica cement is a mechanical mix-ture of Portland cement with a pure, clean sand very finely 40 ground together in a tube mill or similar machine. For the best grades the proportions of cement to sand are 1 :1, although as lean a mixture as 1 :6 has been made to compete with Natural cements. The coarser particles in any Portland cement have little cimentitious value, hence if a portion of the cement is re-placed by inert matter and the whole ground extremely fine, its 

* Candlot's Ciments et Chaux Hydrauliques, 1898, p. 164. 
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advocates maintain tliat the product is scarcely inferior to the 
unadulterated article. As made in the United States, the mixture 
is ground so fine that 95 per cent of it will pass through a sieve 
having 200 meshes to the linear inch, and all of the 5 per cent 
residuum is said to be sand. In other words, all of the cement 
passes a No. 200 sieve. 

10 NATURAL CEMENT. 
Natural cement is "made by calcining natural rock at a heat below incipient fusion, and grinding the product to pow-der." * Natural cement contains a larger proportion of clay than hydraulic lime, and is consequently more strongty hydraulic. I t s composition is extremely variable on account of the difference in the rock used in manufacture. 
Natural cements in the United States in numerous in-20 stances bear the names of localities where first manufactured. For example, Rosendale cement, a term heard in New York and NeAV England more frequently than Natural cement, was origin-alty manufactured in Bosendale. Ulster County, N. Y. Louis-

A'ille cement f irst came from Louisville, Ky. The James River, Milwaukee, Utica, and Akron are other Natural cements named for localities. 
The United States produces a feAV brands of "Improved Natural Hydraulic Cement," intermediate in quality betAveen 30 Natural and Portland, by mixing inferior Portland cement Avith Natural cement clinker. 
In England the best knoAvn Natural cement is called Roman cement. Occasionally one hears the term Parker 's cement, so called from the name of the discoverer in England. 

LE CHATELIER'S CLASSIFICATION OF NATURAL 
CEMENTS. 

In France there are seAreral classes of natural cement. Mr. II. Le Chatelier t classifies Natural Cements as those obtained "by the heating of limestone less rich in lime than the limestone for hydraulic lime. They may be divided into three classes: 

* Professional Papers, No. 28, U. S. Army Engineers, p. 33. t Procedes d'Essai des Materiaux Hydrauliques, Annales des Mines, 1893. 
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"Quick-setting cements, such as Vassy and Roman 
(Ciments a prise rapide, Vassy, romain) ; 

"Slow-setting cements (Ciments a prise demi-lente); 
"Grappiers cements (Ciments de grappiers). 
"Vassy Cements are obtained by tbe beating of limestone 

10 containing much clay, at a very low temperature, just sufficient 
to decarbonate the lime. They are characterized by a very rapid 
set, followed afterwards by an extremely slow hardening, much 
slower than that of Portland cements." 

"They differ from Portland cements by containing a much 
higher percentage of sulphuric acid, which appears to be one of 
their essential elements, and a much lower percentage of lime. 

"Sloiv Setting Cements, by the high temperature of cal-20 filiation, approach Portland cements, but the natural limestones never possess the homogeneity of artificial mixtures, so that it is impossible to avoid in these cements the presence of a large quantity of free lime." The composition of these products varies from that of the Vassy cements to that of the real Portlands. 
"Grappiers Cements are obtained by the grinding of par-ticles which have escaped disintegration in the manufacture of hydraulic limes. These grappiers are a mixture of four distinct materials, two of which, completely inert, are unburned lime-stone and the clinkers formed by contact with the siliceous walls of furnaees, and two of which, strongly hydraulic, are unslacked lime and 'true slow-setting cement. I t is necessarj' that the latter should predominate in the grappiers for their grinding to give a useful product. The grappier of cement is obtained regularly only by the heating of a limestone but slightly aluminous and containing about three equivalents of carbonate of lime for one of silica; its production necessitates a heating at high temper-ature. 
"These grappiers cements are even more apt to contain 40 free lime than the Natural cement? of slow set which are ob-tained by the heating of limestone containing much more alumina. Because of their constitution, also, the grappiers cements may vary greatly in composition since they are produced by the grinding of a mixture of grains of cement and of various inert materials. The cement grains have very nearly the composition of tricalcium silicate (Sib-' 3 CaO)." 
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riTZZOLAX OK SLAG CEMENT. 
Puzzolan cement is the product resulting from mixing and 

grinding together in definite proportions slaked lime and granul-
ated blast furnace slag or natural puzzolanic matter (such as 
puzzolan, santorin earth, or trass obtained from volcanic tu fa ) . 

The ancient Boman cements belonged to the class of Puzzo-
lans. They were made by mechanically mixing slaked lime with 
natural puzzolana formed from the fusion of natural rock found 
in the volcanic regions of Italy. In Germany, trass, a volcanic 
product related to Puzzolan, has been used with lime in the 
manufacture of cements. 

Blast furnace slag is essentially an artificial puzzolana, formed by the combustion in a blast furnace, and the puzzolan 2q or slag cements of the United States are ground mixtures of granulated blast furnace slag, of special composition, and slacked lime. 
A Board of Engineers officers, U. S. A., presented in 1901 the following conclusion,* based, undoubtedly, on the exhaustive studies upon the subject made by a previous Board t having the same chairman, Major W. L. Marshall : 
This term (slag or Puzzolan cement) is applied to cement made by intimately mixing by grinding together granulated blast-30 furnace slag of a certain quality and slaked lime, without cal-cination subsequent to the mixing. This is the only cement of the Puzzolan class to be found in our markets (often branded Port-land) , and as true Portland cement is now made having slag for its hydraulic base, the term "slag cement" should he dropped and the generic term Puzzolan be used in advertisements and speci-fications for such, cements. 
Puzzolan cement made from slag is characterized physical-ty by its light lilac color; the absence of grit attending fine 40 grinding and -the extreme subdivision of its slaked lime elemenl; its low specific gravity (2.6 to 2.8) compared with Port land (3 to 3.5); and by the intense bluish green color in the fresh frac-

* Professional Papers, Xo. 28, p. 28. 
t Report of the Board of U. S. Army Engineers on Steel Port-land Cement, 1900, p. 52. 
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ture af ter long submersion in water, due to tbe presence of 
sulphides, which color fades after exposure to dry air. 

The oxidation of sulphides in dry air is destructive of Puzzolan cement mortars and concretes so exposed. Puzzolan is usually very finely ground, and when not treated with soda sets more slowly than Portland. I t stands storage well, but 10 cements treated with soda to quicken setting become again very slow setting, from the carbonization of the soda (as well as the lime) element af ter long storage. 
Puzzolan cement properly made contains no free or an-hydrous lime, does not warp or swell, but is liable to fail from cracking and shrinkage (at the surface only) in dry air. 
Mortars and concretes made from Puzzolan approximate in tensile strength similar mixtures of Portland cement, but their' resistance to crushing is less, the ratio of crushing to tensile 20 strength being about 6 to 7 to 1 for Puzzolan, and 9 to 11 to 1 for Portland. On account of its extreme fine grinding Puzzolan often gives nearly as great tensile strength in 3 to 1 mixtures as neat. 
Puzzolan permanently assimilates but little water com-pared with Portland, its lime being already hydrated. I t should be used in comparatively dry mixtures well rammed, but while requiring little water for chemical reactions, it requires for per-manency in the air constant or continuous moisture. 

30 Puzzolanic material has been suggested by Dr. Michaelis, of Germany, and Mr. B. Feret, of France (see chapter X V I I I ) , as a valuable addition to Portland cement designed for use in sen water. 
HYDRAULIC LIME. 

Tbe hydarulic properties of a lime,—its ability to harden 
under water,—are due to the presence of clay, or, more correctly, 

4Q to the silica contained in the clay. Hydraulic lime is still used 
to quite an extent in Europe especially in France, as a substitute 
for hydraulic cement. The celebrated lime-of-Teil of France is 
a hydraulic lime. 

Mr..Edwin C. Eckel states * that "theoretically the proper composition for a hydraulic limestone should be calcium car-
* American Geologist, March, 1902, p. 52. 
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bonate 86.8%, silica 13.2%. The hydraulic limestones in actual 
use, however, usually carry a much higher silica percentage, 
reaching at times to 25% ; while alumina and iron are commonly 
present in quantities which may he as high as 6%. The lime 
content of the limestones commonlv used varies from 55% to 
65%." 

10 Although the chemical composition of hydraulic lime is 
similar to Portland cement, its specific gravity is much lower, 
dying between 2.5 and 2.8.1 

In the manufacture of hydraulic lime the limestone of the required composition is burned, generally in continuous kilns, and then sufficient water is added to slake the free lime produced . so as to form a powder without crushing. 
COMMON LIME. 

20 The commercial lime of the United States is "quicklime," 
which is chief'ty calcium oxide (CaO). 

Lime is now manufactured by a continuous process. Lime-stone of a rather soft texture, so as to be as free as possible from silica, iron and alumina, is charged into the top of the kiln which , may be, say, 40 f t . high by 10 f t . in diameter. The fuel is in-troduced into combustion chambers near the foot of the shaft., and the finished product is drawn out from time to time through another opening in the bottom of the shaft. The temperature of calcination may range from 1400° Fahr . (760° Cent.) to, a t times, 2,000° Fahr . (1,090° Cent.). The product (see analysis, p. 47), in ordinary lime of the best quality, is nearly pure calcium oxide (OaO). Upon the addition of water the lime slakes, forming calcium hydrate (CaH.O^), and, with the continued addition of water increases in hulk to twice or three times the original loose and dry volume of the lump lime as measured in the cask. In this plastic condition it is termed by plasterers "putty" or "paste." 
40 The setting of lime mortar is the result of three distinct 

processes which, however, may all go on more or less simul-taneously. First , it dries out and becomes firm. Second, during this operation, the calcic hydrate, which is in solution in the water of which the mortar is made, crystalizes and hinds the mass to-

t Candlot's Ciments et Chanx Ilvdrauliques, 1898, p. 26. 
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getlier. Hydrate of lime is soluble in 831 parts of water at 78° Eahr . ; in 759 par ts at 32° and in 116 par ts at 140°. Third, as the per cent, of water in the mortar is reduced and reaches five per cent., carbonic acid begins to be absorbed from the atmo-sphere. If the mortar contains more than five per cent., this absorption does not go on. While the mortar contains as much as 0.7 per cent, the absorp tion continues. The resulting carbonate 10 probably unites with the hydrate of lime to form a sub-carbonatc, which causes the mortar to at tain a harder set, and this may finally be converted to carbonate. The mere drying out of mortar, our tests have shown, is sufficient to enable it to resist the pressure of masonry, while fur ther hardening furnishes the necessary bond.* 
Magncsian Limes evolve less heat when slaking, expand 

less, and set more rapidly than pure lime. A typical analysis is 
given on page 47. 

20 
Hydratcd Lime is a powdered slaked lime (calcium hy-drate) . I t is manufactured by treating finely ground common lump lime with water of a certain temperature, and then cooling and screening it through a very fine screen. 

F I N I S H I N G SURFACES OF REINFORCED CONCRETE. 
Objections are often heard as to the unsightly appearance 

of concrete buildings when finished. With a little care concrete 
30 structures may he made as beautiful to the eye as buildings built 

of any other material. 
The following chapter, XVII , reprinted from Buel & Hill's 

volume, "Reinforced Concrete," will be found most interesting 
on this subject, dealing with the numerous finishes which may 
he applied at very little cost. 

CHAPTER XVII.—FACING AND FINISHING EXPOSED CONCRETE SURFACES. 
The difficulty of securing an even-grained surface of uni form color on concrete work is one of the most annoying which builders of such work have to overcome. Concrete work is suh-

* The authors are indebted to Mr. Clifford Richardson for 
this paragraph. 
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ject to various sorts of surface imperfection, but the two most common imperfections are roughness or irregular surface texture and variability of color or discoloration. Either of these imper-fections is capable of disfiguring an otherwise sightly structure, and the task of avoiding them is one which warrants serious at-tention from those undertaking work in reinforced concrete. Un-fortunately practice has not settled upon a solution of the ' 6 problem, hence its consideration here is rather a record of ex-perience than a set of instructions which can he followed with the certainty that successful results will ensue. 
Causes of Roughness and Discoloration.—There are several conditions which may result in a concrete surface of uneven texture and with mechanical roughnesses, such as projections, bulges, ridges, pits, bubble-holes, and scales. One of these is im-perfections in the molds. The use of rough lagging of uneven thickness and with open cracks and allowing the forms to become ,20 distorted and warped are certain to leave their impress upon the plastic concrete in the form of ridges, tongues, and bulges. Fail-ure to pack the concrete filling tightly and evenly against the mold will result in rough places. Lack of homogeneity in the concrete is another prolific cause of variation in the surfacc-texture of concrete work. This lack of homogeneity may result from failure to mix the concrete materials thoroughly and evenly in the f irst place, or the segregation of the coarse and fine parts of the mixture during its deposition and ramming into place. In both cases the result is a material of alternate coarse and fine 3C texture. Dirt of cement adhering to the molds will leave pits in the concrete surface, and the pulling away of the concrete in spots when it adheres to the molds when they are removed will cause similar roughness. 
Variations in the color of concrete surfaces probably result from a variety of causes. Some of these are obvious and others are difficult to determine with any exactness. Roughness or un-even surface texture is a common cause of variation in color, since the alternate rough and smooth parts weather differently 40 and collect and hold dirt and soot in different degrees. Another cause of variation in color is the use of different cements in ad-jacent par ts of the surface work. No two cements are of exactly the same shade of color, and the concrete made of them partakes of this variation. In a similar manner sand of different shades of color or of different degrees of cleanliness will cause a cloudy and streaky appearance in concrete. Dir t adhering to the molds will frequently stain the adjacent concrete surface. 


