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PART L|L.-PROCEEDINGS.

A.—PLEADINGS OF THE PLAINTIFFS
THE PEOPLE OF THE STATE
OF NEW YORK.

DECLARATION.
The Plaintiffs declare:

1. That the people of the State of New York are and
constitute the State of New York, which is one of the States
of the United States of America.

2. That the seizure in this case is brought upon by the
Attorney General of the State of New York under the authority
conferred upon him by Article 76 of the Civil Practice Act of
that State.

3. That John M. Phillips died on or about the third day
of July, 1928 as appears by Certificate of Death, produced as
Exhibit P. 1, leaving a last Will and Testament, copy of which
is produced herewith as Exhibit P. 2, which Will and Testament
was probated by the Surrogate Court of the County of Nassau
on or about the tenth day of September, 1928, as appears to
copy of the judgment of the said Surrogate Court attached to
the Will and Testament, filed as Exhibit P. 2.

4. That in and by virtue of the said last Will and Tes-
tament, John J. Cream and .John Bossert were named as Exe-
cutors thereof, and that said John J. Cream is now the duly
appointed actmg and qualified Executor of the last Will and
Testament of the said .John M. Phillips.

-

5. That the present action was initiated on or about the
ninth day of July, 1928, within six months of the death of the
said John M. Phillips, against his legal heirs.

6. That the Defendants are indebted in a sum exceeding .
five dollars towards the Plaintiffs, to wit, in the sum of
$3,405,449.02, for the reasons given in the following paragraphs.

7. That at all times hereinafter mentioned, Maurice E.
Connelly was a public officer, to wit, the duly elected, qualified
and acting Borough President of the Borough of Queens in the
City of New York and State of New York, and that at all such
times the said Borough of Queens was, and now is, a part of
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the City of New York, which City of New York was at all such
times, and now is, a municipal corporation of the State of New
York, one of the States of the United States of America.

8. That Frederick C. Seeley was at all times hereinatter
mentioned, Assistant Engineer in the office of the President of
the Borough of Queens, in the Department of Engineering and
Construction, Division of Sewers, and was at all such times
acting as such Engineer. That at all times hereinafter men-
tioned the Borough President of the Borough of Queens, under
the powers and authority conferred upon him by the Charter of
the City of New York, which was at all such times a duly enacted
statute of the State of New York, had the power as such officer
to make all contracts for and on behalf of the City of New York,
for publie improvements in the said Borough of Queens, includ-
ing the construction of sewers in the said Borough, in virtue of
Section 383 of Chapter 466 of the Laws of 1901 of the State of
New York, and amendments thereof, which said Law is known
as “The Greater New York Charter”.

9. That in or about the month of January, 1917, and
continuing down to and including the second day of April, 1928,
at the Borough of Queens, County of Queens, in the City of New
York, the said John M. Phillips, Maurice E. Connelly and Fre-

der lck C. Seeley, did unlawtully, wilTully, knowingly an@ cor-
~Tuptly, conspire, combme confederate and agree tooethe1 with
eachother, and with s other persons, to Pl
to cheat and defraud the City of New York out of property, and
did cause the City of New York, through its duly constituted
officers, to pay large sums of money for work done and material
and equipment supplied to construct pipe sewers in the said
Borough of Queens, in excess of the fair, reasonable and proper
cost thereof, in the manner and by the means hereinafter set
forth. :

10. The said persons did, pursuant to said conspiracy,
and acting and confederating together, in accordance with such
corrupt conspiracy and agreement, cause.the specifications for
the construction of pipe sewers in the Borough of Queens to pro-
vide, and said specifications did provide, wherever size would
permit, as an alternative to the use of a monolithic type of sewer,
in the construction of said sewers, to use a precast pipe, and
did cause the specifications for precast pipe to be unlawfully
and fraudulently framed and designed so as to tend to preclude
the use of any precast pipe but a precast pipe manufactured and
scld by the Lock Joint Pipe Company, a corporation organized
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under and by virtue of the State of New Jersey, and that the
said John M. Phillips, at all times hereinafter stated, sold or
manufactured and sold, said precast pipe under and by virtue
of an agreement with said Lock Joint Pipe Company, in which
it was agreed that the said John M. Phillips should be the sole
and exclusive agent to sell, or to manufacture and sell, said
precast pipe in the said Borough of Queens.

11. And further, in furtherance of such corrupt cons-
piracy and agreement, the said John M. Phillips became and
was at all times hereinafter mentioned, the exclusive agent of
the said Lock Joint Pipe Company, for the sale and the manu-
facture and sale of its pipe in the Borough of Queens, and the
said John M. Phillips was all times, pursuant and in accordance
with said corrupt conspiracy and agreement, the sole and ex-
clusive agent for the manufacture and sale of precast pipe, ma-
nufactured by the said Lock Joint Pipe Company, under and
by virtue of its patents for said pipe, and at all such times
since 1921, the said Johm M. Phillips had and exercised the
exclusive right to the use of forms obtained from said Lock Joint

~ Pipe Company, for the manufacture of all precast pipe made

in accordance with said patents, in and for use in the said Bo-
rough of Queens:; and in pursuance of-said.corrupt conspiracy
and agreement, the said John AL Phillips sold, and offered Tor
sale, precast pipe to persons contracting or desiring or intending
to contract for the City of New York, for the construction of
pipe sewers in the said Borough of Queens, at exorbitant and
extortionate prices, in excess of a fair, reasonable and true
market value thereof, in order that the said John M. Phillips,
and such persons as above described, might defraud the City
of New York of the moneys paid for such pipe, in excess of any
fair and reasonable price for such pipe.

12, And further in furtherance of such corrupt conspi-
racy and agreement, and to effect the objects thereof, and in
or about the month of May, 1919, at Ampere, State of New
Jersey, the said John M. Phillips entered into an agreement
with the Lock Joint Pipe Company, which is a corporation or-
ganized and existing under and by virtue of the Laws of the
State of New York, whereby he was authorized to quote to
persons desiring or intending to contract. or contracting with
the City of New York for the construction of pipe sewers in
the Borough of Queens, prices for precast reinforced concrete
pipe, manufactured, or to be manufactured, and sold by the said
Lock Joint Pipe Company to such persons, with the privilege
to the said Phillips of quoting to such persons such prices as he

/
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night choose to quote, upon the understanding and agreement
with the Lock Joint Pipe Company that he was to receive from
said company any excess over a price quoted to the said Phillips
by the said company, and upon the further understanding and
agreement that the said Lock Joint Pipe Company would not
make quotations to such persons in the Borough of Queens; that
later, and in or about the month of May, 1919, pursuant to such
corrupt conspiracy and agreement, and in furtherance of the .
purpose thereof, the said Phillips entered into the further agree-
ment with the said Lock Joint Pipe Company, whereby the pre-
vious agreement between Phillips and said company was ter-
minated, and in lieu thereof, said Phillips became the exclusive
agent for the said Lock Joint Pipe Company in the Borough of
Queens, with the sole and exclusive right to purchase in the said
Borough of Queens, from the said Lock .Joint Pipe Company,
all precast, reinforced, concrete sewer pipe manufactured by
said company, and with the sole right to said John M. Phillips
of reselling said pipe in the Borough of Queens.

13. That in pursuance of such corrupt conspiracy and
agreement the said Frederick C. Seeley, fraudulently and wrong-
fully incorporated in the specifications, plans, profiles and de-
tails for the construction of pipe sewers in the Borough of Queens,
stuch unnecessary and unreasonable requirements covering the
method of construction of monolithic types of sewers as to pre-
vent contractors submitting bids in proposals for construction of
monolithic types of sewers, at a lower figure than bids in pro-
posals for the construction of sewers of precast concrete sewer
pipe to the end and purpose that the low bidders on contracts
for the construction of sewers in the Borough of Queens should
be those whose bids were based upon the use of precast pipe
and at figures lower than those submitted for the construction
of monolithic type sewers.

14, That in pursuance of such corrupt conspiracy and
agreement, and to effect the purpose and objects thereof, in the
year 1924, the exact time of which is to Plaintiffs unknown, the
said Seeley caused the plans and specifications for the construec-
tion of pipe sewers in the Borough of Queens, to show and re-
quire in the monolithic type of construction thereof, the inser-
tion of a so-called waterproofing membrance in the invert of
said sewer structure, and said Seeley at such time and place
further caused to be inscribed in the plans, profiles and details
for the construction of pipe sewers in the Borough of Queens,
certain notes which showed and required in the monolithic type
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of construction thereof, that arch forms must be kept in place
twenty-one days.

15. That in pursuance of such conspiracy and agreement,
and for the purpose of aiding the said John M. Phillips in char-
ging and collecting from the contractors to whom he sold pre-
cast pipe, the said Maurice E. Connelly did reject all bids, when
the lowest bidder was not favorable to said John M. Phillips,
to the end that it might be understood by all bidders upon sewers
in the Borough of Queens, that precast pipe only would be ap-
proved for use in the construction of such sewers; and that such
precast pipe should be purchased by them from said John 1.
Phillips only.

16. And further, in accordance with such corrupt cons-
piracy and agreement, and in the furtherance thereof, the said
Maurice E. Connelly did award contracts for the construction
of pipe sewers in the Borough of Queens, to bidders whose bid
exceeded any fair and reasonable cost of construction of other
sewers, knowing that their bids were based upon the use of
precast pipe, purchased or to be purchased, from the said .John
M. Phillips, at prices greatly in excess of any fair and reason-
able price for the same.

17. And further pursnant to said corrupt conspiracy and

-agreement, and in furtherance thereof, the said Maurice E. Con-

nelly, as such President of the Borough of Queens, did enter
into contracts with bidders to whom contracts had been awarded
by him, and did from time to time cause to be made, or knowing-
ly permitted to be made, estimates of the value for work done
under said contracts, and caused the same to be forwarded to
the Comptroller of the City of New York, and did file and cause
to be filed with said Comptroller final certificates of completion
of the work done under said contracts, and acceptance thereof,
then and there knowing that the payments such contractors
would receive from the City of New York, for work done and
materials furnished under said contracts, would include money
representing the difference between the cost to them of precast .

- pipe sold to them by John M. Phillips, and the fair reasonable

market value thereof; and that the said contractors would pay
said money to said Phillips.

18. And that in accordance with such corrupt conspi-
racy and agreement, and in furtherance thereof, and to effect
the objects thereof, in or about the month of February, 1917, the
said Maurice E. Connelly, as such President. of the Borough of
Queens, did approve for inclusion in the specifications covering
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the construction of pipe sewers in said Borough of Queens, a
specxflcatlon for precast, reinforced, concrete sewer pipe, read-
ing in part as follows :—

“All joints to be made of 1:2 Portland Cement
mortar. The mortar shall be thoroughly trowelled in the
recess in the interior of the pipe up to the spring line,
making a continuous invert. After this has been done,
steel forms especially designed for the purpose shall be
placed over and around the entire joint, and the mortar
for sealing the arch portion grouted or poured through
an opening in the erown of the pipe. Joints must be water-
tight ;"

knowing that this requirement would preclude all bidders ex-
cept those using Lock Joint Pipe Company’s precast pipe sewers.

19. And that in pursuance of such corrupt COIlbpll‘lCV
and agreement, and in furtherance ther eof, the said Maurice E.
Connellv on or about the eighth day of Decembel 1924, approved
and signed the plans, profiles and details for the construction
of pipe sewers in the Borough of Queens, containing requirements
that the monolithic type of construction should have a so called
waterproof membrane in the invert thereof, and also in the
manholes and chambers connected with the monolithic sewer,
and that the arched forms used in the construction of said mo-
nolithic type of sewer construction should be {kept in place
twenty-one days, knowing that such provisions had been placed
in such plans and specifications for the purpose of preventing
bidders bidding on the monolithic type of sewer, against a pre-
cast type of sewer.

20. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell, and did sell, to said Awixa Corporation, reinforced con-
crete sewer pipe, as follows:

(a) 1In the year 1923 — 3800 feet of precast, re-
inforced, concrete sewer pipe, at $32.50 per linear foot,
for use in the construction of a public sewer at 25th Street,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 66597. A fair market price
for 90” pipe of this class of sewer pipe was, at that time,
$18.25 per linear foot, and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said con-
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tract, at $32.50 per linear foot instead of $18.25 per linear
foot, thereby causing the City to lose, through said con-
spiracy, the sum of $54,150.00, which amount benefited

" directly to said John M. Phillips.

(b) In the year 1925 — 695 feet of precast, rein-
forced, concrete sewer pipe. at $21.46 per linear foot, for
use in the construction of a public sewer at Horstmann
Ave., in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller
of the City of New York as Contract No. 75044, A fair
market price for 30” pipe of this class of sewer pipe, was
at that time, $3.62 per linear foot, for 36” pipe of this
class of sewer pipe, $4.75 per linear foot, for 39” pipe of
this class of sewer pipe, $4.72 per linear foot, and for 96”
pipe of this class of sewer pipe, $26.54 per linear foot,
and, through the above mentioned conspiracy between the
parties above mentioned,  the said Phillips sold the
amount of pipe required for said contract, at $21.46 per
linear foot instead of $3.62, $14.75, $1.72 and $26.54 per
linear foot respectively, thereby causing the City to lose,
through said conspiracy, the sum of $10,006.62, which
amount benefited directly to said .John M. Phillips.

(¢) In the year 1925 — 6218 feet of precast, re-
inforced, concrete sewer pipe, at $30.00 per linear foot,
for use in the construction of a public sewer at 158th
Street and vicinity in the Borough of Queens, under a con-

- tract with the City of New York, registered with the

Comptroller of the City of New York as Contract No.
77420. A fair market price for 33” pipe of this class of
sewer pipe, was at that time, $3.70 per linear foot, and
for 36” pipe of this class of sewer pipe, $4.75 'per linear
foot, and, through the above mentioned conspiracy between
the parties above mentioned, the said Phillips sold the
amount of pipe required for said contract, at $30.00 per
linear foot instead of $3.70 and $4.75 per linear foot res-
pectively, thereby causing the City to lose, through said
conspiracy, the sum of $159,343.90, which amount bene-
fited directly to said John M. Phillips.

(d)y In the year 1926 — 5478 feet of precast, re-
inforced, concrete sewer pipe, at $30.00 per linear foot,
for use in the construction of a public sewer at Foch Bou-
levard in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller
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of the City of New York as Contract No. 79050. A fair
market price for 54" pipe of this class of sewer pipe, was
at that time, $8.33 per linear foot, and, through the
above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe re-
quired for said contract, at $30.00 per linear foot instead
of $8.33 per linear foot, thereby causing the City to lose,
through said conspiracy, the sum of $118,708.26, which
amount benefited directly to said .John M. Phillips.

(e) In the year 1924 — (783 feet of precast, re-
inforced, concrete sewer pipe, at $24.58 per linear foot,
for use in the construction of a public sewer at Jamaica
Avenue, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 80311. A fair
market price for 27”7 pipe of this class of sewer pipe, was
at that time, $3.04 per linear foot, for 30” pipe of this
class of sewer pipe, $3.62 per linear foot and for 36” pipe
of this class of sewer pipe, $1.75 per linear foot, and,
through the above mentioned conspiracy between the par-
ties above mentioned, the said Phillips sold the amount
of pipe required for said contract, at $24.58 per linear
foot instead of $3.04, $3.62 and $4.75 per linear foot res-
pectively, thereby causing the City to lose, through said
conspiracy, the sum of $138,133.34, which amount bene-
fited directly to said John M. Phillips.

21. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Duit Inc., whose principal officer is
John J. Cream, reinforced, concrete sewer pipe, as follows

(a) In the year 1924 — 3758 feet of precast, re-
inforced, concrete sewer pipe, at $35.00 per linear foot,
for use in the construction of a public sewer at Fiske Ave-
nue in the Borough of Queens, under a contract with the
City of New York, registered with the Comptroller of
the City of New York as Contract No. 69176. A fair market
price for 96” pipe of this class of sewer pipe was, at that
time, $26.54 per linear foot, and, through the above men-
tioned conspiracy between the parties above mentioned,
the said Phillips sold the amount of pipe required for
said contract, at $35.00 per linear foot instead of $26.5+
per linear foot, thereby causing the City to lose, through
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said conspiracy, the sum of $31,792.68, which amount be-
nefited directly to said .John M. Phillips.

(b) In the year 1925 — 8470 feet of precast, re-
inforced, concrete sewer pipe, at $43.21 per linear foot,
for use in the contruction of a public sewer at Farmers
Boulevard, in the Borough of Queens, under a contract
with the City of New York, registered with the Comptrol-
ler of the City of New York as Contract No. 76066. A fair

10 market price for 48” pipe of this class of sewer pipe, was
at that time, $7.35 per linear foot, for 54” pipe of this
class of sewer pipe, $8.33 per linear foot and for 60” pipe
of this class of sewer pipe, $10.19 per linear foot, and,
through the above mentioned conspiracy between the par-
ties above mentioned, the said Phillips sold the amount
of pipe required for said contract, at $43.21 per linear
foot instead of $7.35, $8.33 and $10.19 per linear foot res-
pectively, thereby causing the City to lose, through said
conspiracy, the sum of $288,524.88, which amount bene-
fited directly to said John M. Phillips.

22. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Hammen Construction Company, rein-
forced, concrete sewer pipe, as follows:

(a) In the year 1925 — 3472 feet of precast, re-
inforced, concrete sewer pipe, at $37.00 per linear foot,
for use in the construction of a public sewer at 150th Ave-

30 nue in the Borough of Queens, under a contract with the
City of New York, registered with the Comptroller of the
City of New York as Contract No. 74178, A fair market
price for 84” pipe of this class of sewer pipe, was at that
time, $17.23 per linear foot, and, through the above men-
tioned conspiracy between the parties above mentioned,
the said Phillips sold the amount of pipe required for
said contract, at $37.00 per linear foot instead of $17.23
per linear foot, thereby causing the City to lose, through

40 said conspiracy, the sum of $70,121.44, which amount be-
nefited directly to said John M. Phillips.

23. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Welsh Brothers Contracting Company,
rcinforced, concrete sewer pipe, as follows:
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(a) In the year 1925 — 886 feet of precast, re-
inforced, concrete sewer pipe, at $12.21 per linear foot,
for use in the construction of a public sewer at 20th Ave-
nue in the Borough of Queens, under a contract with the
City of New York, registered with the Comptroller of the
City of New York as Contract No. 75653. A fair market
price for 33” pipe of this class of sewer pipe was, at that
time, $3.70 per linear foot, and for 15” pipe of this class
of sewer pipe, $6.14 per linear foot, and, through the above
mentioned conspiracy between the above mentioned pai-
ties, the said Phillips sold the amount of pipe required
for said contract, at $12.21 per linear foot instead of $3.70
and $6.14 per linear foot respectively, thereby causing
the City to lose, through said conspiracy, the sum of
$5,613.20, which amount benefited directly to said John
M. Phillips.

(b) In the year 1926 — 1262 feet of precast, re-

5 inforced, concrete sewer pipe, at $7.90 per linear foot, for
20 use in the construction of a publiec sewer at 20th Avenue,
in the Borough of Queens, under a contract with the City

of New York, registered with the Comptroller of the City

of New York as Contract No. 80450. A fair market price

for 214” pipe of this class of sewer pipe was, at that time,

$2.59 per linear foot, and for 30” pipe of this class of

sewer pipe, $3.62 per linear foot, and, through the above
mentioned conspiracy between the parties above mention-

ed, the said Phillips sold the amount of pipe required for

30 said contract, at $7.90 per linear foot instead of $2.59 and
$3.62 per linear foot respectively, thereby causing the

City to lose, through said conspiracy, the sum of $5,691.12,

which amount benefited directly to said John M. Phillips.

10

24. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Oxford Engineering Company, reinfor-
ced, concrete sewer pipe, as follows:

) (a) In the year 1925 — 8040 feet of precast, re-
40 inforced, concrete sewer pipe, at $14.55 per linear foot,
for use in thre construction of a public sewer at 150th
Street, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller
of the City of New York, as Contract No. 75939. A fair
market price for 39” pipe of this class of sewer pipe was,
at that time, $4.72 per linear foot, and for 42” pipe of this



class of sewer pipe, $5.71 per linear foot, and, through
the above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe re-
quired for said contract, at $14.55 per linear foot instead
of $4.72 and $5.71 per linear foot respectively, thereby
causing the City to lose, through said conspiracy, the sum
of $76,002.00, which amount benefited directly to said
John M. Phillips.

10 25. And in furtberance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
seil and did sell to said Everett Construction Company, reinfor- *
cetd, concrete sewer pipe, as follows:

(a) In the year 1926 — 5640 feet of precast, re-
inforced, concrete sewer pipe, at $35.46 per linear foot,
for use in the construction of a public sewer at Brinker-
hoff Avenue, in the Borough of Queens, under a contract
with the City of New York, registered with the Comptrol-

20 ler of the City of New York as Contract No. 80343. A fair
market price for 36” pipe of this class of sewer pipe, was
at that time, $4.75 per linear foot, and for 42” pipe of this
class of sewer pipe, $5.71 per linear foot, and, through the
above mentioned conspiracy between the parties mention-
ed above, the said Phillips sold the amount of pipe requi-
red for said contract, at $35.46 per linear foot instead of
$4.75 and $5.71 per linear foot respectively, thereby eau-
sing the City to lose, through said conspiracy, the sum
of $160,521.04, which amount benefited directly to said
30 John M. Phillips.

26. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, .John M. Phillips, agreed to
sell and did sell to said Muccini & Decker, reinforced, concrete
sewer pipe, as follows:

(a) In the year 1924 — 3902 feet of precast rein-
forced, concrete sewer pipe, at $12.00 per linear foot for
547, $13.10 per linear foot for 66”, $30.00 per linear foot

40 for 84” and $31.50 per linear foot for 96, for use in the
construction of a public sewer at Grand Avenue, in the Bo-
rough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 71829. A fair market price for 54”
pipe of this class of sewer pipe was, at that time, $8.33 per
linear foot, and for 6G” pipe of this class of sewer pipe,
$11.14 per linear foot, and for 84 pipe of this class of se-
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wer pipe, $17.23 per linear foot, and for 96 pipe of this
class of sewer pipe, $26.54 per linear foot, and, through
the above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe
required for said contract, at $12.00, $13.10, $30.00 and
$31.50 per linear foot, respectively, instead of $8.33, $11.14,
$17.23 and $26.54, per linear foot, respectively, ther
causing the _City to lose, through said conspir
i m, which amount beneTtted-di 3
0 M. Phillips.

- (b) In the year 1925 — 3371 feet of precast, re-
inforced, concrete sewer pipe, at $7.50 -per linear foot for
33” and $22.00 per linear foot for 72”7, for use in the con-
struction of a public sewer at Queens Boulevard, in the
Borough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 73671. A fair market price for 33"
pipe of this class of sewer pipe was, at that time, $3.70
per linear foot, and for 72” pipe of this class of sewer
pipe, $14.41 per linear foot, and, through the above men-
tioned conspiracy between the parties mentioned above,
the said Phillips sold the amount of pipe required for said
contract, at $7.50 and $22.00 per linear foot, respectively,
instead of $3.70 and $14.41 per linear foot, respectively,
thereby causing the City to lose, through said conspiracy,
the sum of $23,464.33.

(c) In the year 1925 — 3621 feet of precast, rein-
forced, concrete sewer pipe, at $45.00 per linear foot, for
use in the construction of a public sewer at Farmers Bou-
levard, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 76067. A fair market
price for 54” pipe of this class of sewer pipe was, at that
time, $8.33 per linear foot, and, through the above men-
tioned conspiracy between the parties above mentioned,
the said Phillips sold the amount of pipe required for said
40 contract, at $45.00 per linear foot instead of $8.33 per line-
ar foot, thereby causing the City to lose, through said
conspiracy, the sum of $132,837.07, which amount bene-
fited directly to said John M. Phillips.

LY
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(d) 1In the year 1925 — 870 feet of precast, rein-
forced, concrete sewer pipe, at $12.50 per linear foot for
36” and $19.00 per linear foot for 42”, for use in the con-
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struction of a public sewer at Polk Avenue, in the Borough
of Queens, under a contract with the City of New York, re-
gistered with the Comptroller of the City of New York, as
Contract No. 77392. A fair market price for 36” pipe of
this class of sewer pipe was, at that time $4.75 per linear
foot, and for 42” pipe of this class of sewer pipe, $5.71 per
linear foot, and, through the above mentioned conspiracy
between the parties above mentioned, the said Phillips
sold the amount of pipe required for said contraet, at $12.50
and $19.00 per linear foot, respectively, instead of $L.75
and $5.71 per linear foot, respectively, thereby causing
the City to lose, through said conspiraey, the sum of
$8,332.48, which amount benefited directly to said John
M. Phillips.

(e) In the year 1926 — 3650 feet of precast, rein-
forced, concrete sewer pipe, at $45.00 per linear foot, for
use in the construction of a public sewer at Hempstead
Avenue, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 79048, A fair mar-
ket price for 42” pipe of this class of sewer pipe was, at
that time, $5.71 per linear foot, and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required for
said contract, at $45.00 per linear foot instead of $5.71
per linear foot, thereby causing the City to lose, through
said conspiracy, the sum of $143,408.50, which amount be-
nefited directly to said John M. Phillips.

(f) In the year 1926 — G580 feet of precast, rein-
forced, concrete sewer pipe, at $45.00 per linear foot, for
use in the construction of a publie sewer at Springfield
Boulevard, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 79049. A fair mar-
ket price for 42” pipe of this class of sewer pipe was, at
that time, $5.71 per linear foot, and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required for
said contract, at $45.00 per linear foot instead of $5.71 per
linear foot, thereby causing the City to lose, through said
conspiracy, the sum of $258,528.20, which amount bene-
fited directly to said John M. Phillips.
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(g) In the year 1926 — 8455 feet of precasti, rein-
forced, concrete sewer pipe, at $30.00 per linear foot for
33” and $45.00 per linear foot for 427, for use in the con-
struction of a public sewer at Jamaica Avenue, in the
Borough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New

York as Contract No. 79051. A fair market price for 33”

pipe of this class of sewer pipe was, at that time, $3.70
per linear foot, and for 42 pipe of this class of sewer pipe,
$5.71 per linear foot, and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract
at $30.00 and $45.00 per linear foot, respectively, instead
of $3.70 and $5.71 per linear foot, respectively, thereby
causing the City to lose, through said conspiracy, the sum
of $323,852.72 which amount benefited directly to said
John M. Phillips.

(h) In the year 1926 — 2961 feet of precast, rein-
forced, concrete sewer pipe, at $19.43 per linear foot for
42” and $19.43 per linear foot for 48”, for use in the con-
struction of a public sewer at Brinkerhoff Avenue, in the
Borough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 81333. A fair market price for 42”
pipe of this class of sewer pipe was, at that time, $5.71 per
linear foot, and for 48” pipe of this class of sewer pipe,
$7.33 per linear foot, and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $19.43 per linear foot, thereby causing the City to lose,
through said conspiracy, the sum of $40,463.21, which
amount benefited directly to said .John M. Phillips.

(i) In the year 1926 — 488 feet of precast, rein-
forced, concrete sewer pipe, at $21.48 per linear foot, for
use in the construction of a public sewer at 51st Street, in
the Borough of Queens, under a contract with the City of
New York, registered with the Comptroller of the City of
New York as Contract No. 81335. A fair market price
for 66” pipe of this class of sewer pipe was, at that time, -
$11.14 per linear foot, and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $21.48 per linear foot instead of $11.14 per linear foot,
thereby causing the City to lose, through said conspiracy,
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the sum of $5,243.68, which amount benefited directly to
said John M. Phillips.

(j) In the year 1926 — 1524 feet of precast, rein-
forced, concrete sewer pipe, at $27.56 per linear foot, for
use in the construction of a public sewer at Monroe Street,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 81799. A fair market price
for 84 pipe of this class of sewer pipe was, at that time,
$17.23 per linear foot, and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $27.56 per linear foot instead of $17.23 per linear foot,
thereby causing the City to lose, through said conspiracy,
the sum of $15,741.48, which amount benefited dir ectly to

said John M. Phllhps

(k) In the year 1927 — 1077 feet of precast, rein-
forced, concrete sewer pipe, at $6.70 per linear foot for
30” and $13.00 per linear foot for 36”, for use in the con-
struction of a public sewer at Ditmars Ave., in the Borough
of Queens, under a contract with the City of New York
registered with the Comptroller of the City of New York
as Contract No. 84157. A fair market price for 30” pipe
of this class of sewer pipe, was, at that time, $3.62
per linear foot, and for 3G pipe of this class of
sewer pipe, $1.75 per linear foot, and, through the
above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe
required for said contract, at $6.70 and $13.00 per
linear foot, respectively, instead of $3.62 and $4.75 per li-
near foot, respectively, thereby causing the City to lose,
through said conspiracy, the sum of $7.489.35, which
amount benefited directly to said John M. Phillips.

(1) In the year 1927 — 4126 feet of precast, rein-
forced, concrete sewer pipe, at $16.40 per linear foot for
547, and $26.40 per linear foot for 84”, for use in the con-
struction of a public sewer at Rockaway Boulevard, in the
Borough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 84159. A fair market price for 54”
pipe of this type of sewer pipe was, at that time $8.33 per
linear foot, and for 84 pipe of this class of sewer pipe,
$17.23 per linear foot, and, through the above mentioned
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conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said con-
tract, at $16.40 and $26.40 per linear foot, respectively,
instead of $8.33 and $17.23 per linear foot, respectively,
thereby causing the City to lose, through said conspiracy,
the sum of $34,615.42, which amount benefited directly to
said John M. Phillips. ’

(m) In the year 1927 — 1648 feet of precast, rein-
forced, concrete sewer pipe, at $3.00 per linear foot for
247, $9.00 per linear foot for 33”7, and $17.00 per linear
foot for 487, for use in the construction of a public sewer
at 38th Street, in the Borough of Queens, under a contract
with the City of New York, registered with the Comptroller
of the City of New York as Contract No. 84156. A fair
market price for 24” pipe of this class of sewer pipe was,
at that time, $2.59 per linear foot, for 33” $3.70 per linear
foot and for 48” $7.33 per linear foot, and, through the
above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe re-
quired for said contract, at $3.00, $9.00 and $17.00 per
linear foot, respectively, instead of $2.59, $3.70 and $7.33
per linear foot respectively, thereby causing the City to
lose, through said conspiracy, the sum of $7,695.75, which
amount benefited directly to said John M. Phillips.

(n) In the year 1927 — 1586 feet of precast, rein-
forced, concrete sewer pipe, at $3.00 per linear foot for
247, $12.50 per linear foot for 42” and $15.00 per linear
foot for 48”, for use in the construction of a public sewer
at 121st Street, in the Borough of Queens, under a con-
tract with the City of New York, registered with the Comp-
troller of the City of New York as-Contract No. 84158. A
fair market price for 24” pipe of this class of sewer pipe
was, at that time, $2.59 per linear foot, and for 42” pipe
of this class of sewer pipe, $5.71 per linear foot, and for
48” pipe of this class of sewer pipe, $7.33 per linear foot,
and, through the above mentioned conspiracy between the
parties above mentioned, the said Phillips sold the amount
of pipe required for said contract, at $3.00, $12.50 and
$15.00 per linear foot, respectively, instead of $2.69, $5.71
and $7.33 per linear foot, respectively, thereby causing the
City to lose, through this conspiracy, the sum of $9,708.62,
which amount benefited directly to said John M. Phillips.
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(o) In the year 1927 — 2266 feet of precast, rein-
forced, concrete sewer pipe, at $22.50 per linear foot, for
use in the construction of a public sewer at Beach 32nd
Street, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 84312. A fair mar-
ket price for 36” pipe of this class of sewer pipe was, at
that time, $1.75 per linear foot, and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required for
said contract, at $22.50 per linear foot,.instead of $1.75
per linear foot, thereby causing the City to lose, through
this conspiracy, the sum of $40,236.50, which amount be-
nefited directly to said John M. Phillips.

(p) In the year 1927 — 4159 feet of precast, rein-
forced, concrete sewer pipe, at $11.00 per linear foot for
36” and $36.00 per linear foot for 96”, for use in the con-
struction of a public sewer at Decker Street, in the Bo-
rough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 84419. A fair market price for 36”
pipe of this class of sewer pipe was, at that time, $4.75
per linear foot, and for 96 pipe of this class of sewer pipe,
$26.54 per linear foot, and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $11.00 and $36.00 per linear foot, respectively, instead
of $4.75 and $26.54 per linear foot, respectively, thereby
causing the City to lose, through said conspiracy, the sum
of $38,464.14, which amount benefited directly to said John
M. Phillips.

(q) In the year 1926 — 2023 feet of precast, rein-
forced, concrete sewer pipe, at $3.00 per linear foot for
247, $7.00 per linear foot for 33”, $8.00 per linear foot for
36” and $11.00 per linear foot for 48”, for use in the con-
struction of a public sewer at Sutter Ave., in the Borough
of Queens, under a contract with the City of New York,
registered with the Comptroller of the City of New York
as Contract No. 81790. A fair market price for 24” pipe of
this class of sewer pipe was, at that time, $2.59 per linear
foot, for 33" pipe of this class of sewer pipe, $3.70 per li-
near foot, for 36” pipe of this class of sewer pipe, $4.75
per linear foot and for 48” pipe of this class of sewer pipe,
$7.33 per linear foot, and through the above mentioned
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conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $3.00, $7.00, $8.00 and $11.00 per linear foot, respective-
ly, instead of $2.59, $3.70, $4.75 and $7.33 per linear foot,
respectively, thereby causing the City to lose, through said
conspiracy, the sum of $6,516.37, which amount benefited
directly to said John M. Phillips.

(r) In the year 1927 — 2057 feet of precast, rein-
10 forced, concrete sewer pipe, at $3.00 per-linear foot for
24, $7.00 per linear foot for 307, $8.00 per linear foot for
337, $9.00 per linear foot for 36, $10.00 per linear
foot for 397, and $12.00 per linear for 457, for
use in the construction of a public sewer at 45th
Avenue, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 81893. A fair mar-
ket price for 24” pipe of this class of sewer pipe was, at
that time, $2.59 per linear foot, for 30” pipe of this class
of sewer pipe, $3.62 per linear foot, for 33” pipe of this
class of sewer pipe $3.70 per linear foot, for 36" pipe of
this class of sewer pipe, $4.75 per linear foot, for 39” pipe
of this class of sewer pipe. $4.72 per linear foot and for
15 pipe of this class of sewer pipe, $6.14 per linear foot,
and, through the above mentioned conspiracy between the
parties above mentioned, the said Phillips sold the amount
of pipe required for said contract, at $3.00, $7.00, $3.00,
$9.00, $10.00 and $12.00 per linear foot, respectively, ins-
.30 tead of $2.59, $3.62, $3.70, $4.75, $4.72 and $6.14 per linear
foot, respectively, thereby causing the City to lose, through
said conspiracy, the sum of $8,589.52, which amount be-
nefited directly to said John M. Phillips.

20

27. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Angelo Paino, reinforced, concrete sewer
pipe, as follows:

(a) In the year 1924 — 136 feet of precast, rein-
forced, concrete sewer pipe, at $10.00 per linear foot, for
use in the construction of a public sewer at Polk Avenue,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 72402, A fair market price
for 36” pipe of this class of sewer pipe was, at that time,
$4.75 per linear foot, and, through the above mentioned

40
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conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $10.00 per linear foot instead of $4.75 per linear foot,
thereby causing the City to lose, through said counspiracy,
the sum of $71.£.00, which amount benefited directly to said
John M. Phillips.

(b) 1In the year 1924 — 3482 feet of precast, rein-
forced, concrete sewer pipe, at $3.50 per linear foot for
337, $10.00 per lirear foot for 36, $13.00 per linear foot for
457, $22.00 per linear foot for 54” and $25.00 per linear
foot for 66”, for use in the construction of a public sewer
at Broadway, in the Borough of Queens, under a contract
with the City of New York, registered with the Comptrol-
ler of the City of New York as Contract No. 72459. A fair
market price for 33” pipe of this class of sewer pipe was,
at that time, $3.70 per linear foot; for 36” pipe of this class
of sewer pipe, $1.75 per linear foot; for 45” pipe of this
class of sewer pipe, $6.11 per linear foot; for 54” pipe of
this class of sewer pipe, $8.33 per linear foot and for 66"
pipe of this class of sewer pipe, $11.14 per linear foot, and,
through the above mentioned conspiracy between the par-
ties above mentioned, the said Phillips sold the amount of
pipe required for said contract, at $8.50, $10.00, $13.00,
$22.00 and $25.00 per linear foot, respectively, instead of
$3.70, $4.75, $6.14, $8.33 and $11.14 per linear foot, respect-
ively, thereby causing the City to lose, through said con-
spiracy, the sum of $40,166.13, which amount benefited di-
rectly to said John M. Phillips.

(¢) In the year 1925 — 6320 feet of precast, rein-
forced, concrete sewer pipe, at $38.00 per linear foot, for
use in the construction of a public sewer at 150th Ave., in
the Borough of Queens, under a contract with the City of
New York, registered with the Comptroller of the City of
New York as Contract No. 74182. A fair market price for
90” pipe of this class of sewer pipe was, at that time, $21 45
per linear foot, and for 96” pipe of this class of sewer pipe,
$26.54, and, through the above mentioned conspiracy bet-
ween the paltles above mentioned the said Phillips sold
the amount of pipe required for said contract, at $38.00
per linear foot instead of $21.45 and $26.54 per linear foot,
respectively, thereby causing the City to lose, through said
conspiracy, the sum of $83,196.2L, which amount benefited
directly to said JJohn M. Phillips.
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(d) In the year 1925 — 1850 feet of precast, rein-
forced, concrete sewer pipe, at $46.39 per linear foot, for
use in the construction of a public sewer at Farmers Bou-
levard, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 76068. A fair mar-
ket price for 667 pipe of this class of sewer pipe was, at
that time, $11.14 per linear foot, and, through the above
mentioned conspiracy between the parties above mention-
ed, the said P’hillips sold the amount of pipe required for
said contract, at $46.39 per linear foot instead of $11.14
per linear foot, thereby causing the City to lose, through
said conspiracy, the sum of $170,971.00, which amount be-
nefited directly to said John M. Phillips.

(e) In the year 1926 — 4937 feet of precast, rein-
forced, concrete sewer pipe, at $7.00 per linear foot for
30”; $14.00 per linear foot for 39”; $16.00 per linear foot
tor 457; $18.00 per linear foot for 60”; $26.00 per linear
foot for 787; $30.00 per linear foot for 90” and $33.00 per
linear foot for 967, for use in the construction of a public
sewer at Hayes Avenue, in the Borough of Queens, under
a contract with the City of New York, registered with the
Comptroller of the City of New York as Contract No.
81303. A fair market price for 30" pipe of this class of
sewer pipe was, at that time, $3.62 per linear foot; for 39"
pipe of this class of sewer pipe, $1.72 per linear foot; for
45” pipe of this class of sewer pipe, $6.14 per linear foot;
for 60” pipe of this class of sewer pipe, $10.19 per linear
foot; for 78” pipe of this class of sewer pipe, $1.L.77 per
linear foot; for 90” pipe of this class of sewer pipe, $21.45
per linear foot and for 96” pipe of this class of sewer pipe,
$26.54 per linear foot; and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said contract,
at $7.00, $14.00, $16.00, $18.00, $26.00, $30.00, and $33.00
per linear foot, respectively, instead of $3.62, $4.72, $6.14,
$10.19, $14.77, $21.45, and $26.54 per linear foot, respecti-
vely, thereby causing the City to lose, through said con-
spiracy, the sum of $41,578.65, which amount benefited
directly to said .John M. P111111ps

(f) 1In the year 1927 — 4874 feet of precast, rein-
forced, concrete sewer pipe. at $30.77 per linear foot, for
use in the construction of a public sewer at 124th Street,
in the Borough of Queens, under a contract with the City
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of New York, registered with the Comptroller of the City
of New York as Contract No. 83769. A fair market price
for 36” pipe of this class of sewer pipe was, at that time,
$4.75 per linear foot; for 78” pipe of this class of sewer
pipe, $114.77 per linear foot; for 84 pipe of this class of
sewer pipe, $17.23 per linear foot; and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required for
said contract, at $30.77 per linear foot, instead of $4.75,
$14.77 and $17.23 per linear foot, respectively, thereby
causing the City to lose, through said conspiracy, the sum
of $74,203.24, which amount benefited directly to said
John AL Phillips.

(g) In the year 1927 — 5075 feet of precast, rein-
forced, concrete sewer pipe, at $14.77 per linear foot, for
use in the construction of a publie sewer at Sutphin Bou-
levard, in the Borough of Queens, under a-contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. S4612. A fair ma-
ket price for 33V pipe of this class of sewer pipe was, at
that time, $3.70 per linear foot, and for 36” pipe of this
class of sewer pipe, $4.75 per linear foot; and, through the
above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe re-
quired for said contract, at $14.77 per linear foot instead
of $3.70 and $4.75 per linear foot, respectively, thereby
causing the City to lose, through said conspiracy, the sum
of $55,153.60, which amount benefited directly to said
John M. Phillips.

(h) In the year 1927 — 3875 feet of precast, rein-
forced, concrete sewer pipe, at $19.35 per linear foot, for
use in the construction of a public sewer at Tuckerton
Street, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 84611. A fair mar-
ket price for 24” pipe of this class of sewer pipe was, at
that time, $2.59 per linear foot; for 54” pipe of this class
of sewer pipe, $8.33 per linear foot and for 84” pipe of this
class of sewer pipe, $17.23 per linear foot, respectively;
and, through the above mentioned conspiracy between the
parties above mentioned, the said Phillips sold the amount
of pipe required for said contract, at $19.35 per linear foot,
instead of $2.59, $8.33 and $17.23 per linear foot, respect-
ively, thereby causing the City to lose, through said con-
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spiracy, the sum of $31,131.79, which amount benefited di-
rectly to said John M. Phillips.

28. And in furtherance of said conspiraey and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Dominick Bonacei, reinforced, concrete
sewer pipe, as follows:

(a) In the year 1925 — 5049 feet of precast, rein-
10 forced, concrete sewer pipe, at $35.30 per linear foot, for
use in the construction of a public sewer at Farmers Bou-
levard, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller
of the City of New York as Contract No. 76065. A fair
market price for G0 pipe of this class of sewer pipe was,
at that time, $10.19 per linear foot; and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required for
said contract, at $35.30 per linear foot instead of $10.19
20 per linear foot, thereby causing the City to lose, through
said conspiracy, the sum of $126,800.69, which amount be-
nefited directly to said John M. Phillips.

29. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Necaro Company, reinforced, concrete
sewer pipe, as follows:

(a) 1In the year 1925 — 7966 feet of precast, rein-
30 forced, concrete sewer pipe, at $21.09 per linear foot, for
use in the construction of a public sewer at Amsdel Ave-
nue, in the Borough of Queens, under a contract with the
City of New York, registered with the Comptroller of the
City of New York as Contract No. 77021. A fair market
price for 427 pipe of this class of sewer pipe was, at that
time, $5.71 per linear foot; for 48” pipe of this class jof
sewer pipe, $7.33 per linear foot and for 54” pipe of this
class of sewer pipe, $8.33 per linear foot; and, through
the above mentioned conspiracy between the parties abo-
40 ve mentioned, the said Phillips sold the amount of pipe
required for said contract, at $21.09 per linear foot, ins-
tead of $5.71, $7.33 and $8.33 per linear foot, respective-
ly, thereby causing the City to lose, through said conspi-
racy, the sum of $113,782.64, which amount benefited di-
rectly to said .JJohn M. Phillips.



(b) In the year 1925 — 1984 feet of precast, rein-
forced concrete sewer pipe, at $18.00 per linear foot, for
use in the construction of a public sewer at 150th Street,
in the Borough of Queens, under a contract with the City
‘of New York, registered with the Comptroller of the City
of New York as Contract No. 77393. A fair market price
for 36” pipe of this class of sewer pipe was, at that time,
$4.75 per linear foot, and for 39” pipe of this class of se-
wer pipe, $4.72 per linear foot; and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required for
said contract, at $18.00 per linear foot, instead of $4.75
and $4.72 per linear foot, respectively, thereby causing
the City to lose, through said conspiraey, the sum of
$66,138.59, which amount benefited directly to said John
M. Phillins. ‘

30. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said H. J. Mullen Contracting Co., Inc., re-
inforced, concrete sewer pipe, as follows:

10
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(a) In the year 1922 — 5666 feet of precast, rein-
forced, concrete sewer pipe, at $30.00 per linear foot for
96” and 907, and $20.00 per linear foot for 66”, for use
in the construction of a public sewer at Norwood Place,
in the Borough of Queens, under a contraet with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 61239. A fair market price
for 96” pipe of this class of sewer pipe was, at that time,
$22.75 per linear foot; for 90” pipe of this class of sewer
pipe, $18.25 per linear foot and for 66” pipe of this class
of sewer pipe, $9.61 per linear foot; and, through the abo-
ve mentioned conspiracy between the parties above men-
tioned, the said Phillips sold the amount of pipe required
for said contract, at $30.00 and $20.00 per linear foot,
respectively, instead of $22.75, $18.25 and $9.61 per linear
foot, recpectively, thereby causing the City of lose, through
40 said conspiracy, the sum of $46,370.42, which amount be-

: nefited directly to said John M. Phillips.
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(b) In the year 1925 — 7465 feet of precast, rein-
forced, concrete sewer pipe, at $17.55 per linear foot, for
use in the construction of a public sewer at 158th Street,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
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of New York as Contract No. 77425. A fair market price
for 247 pipe of this elass of sewer pipe was, at that time,
$2.59 per linear foot; for 27 pipe of this class of sewer
pipe, $3.04 per linear foot and for 30 pipe of this class of
sewer pipe, $3.62 per linear foot; and, through the above
mentioned conspiracy between the parties above mention-
ed, the said Phillips sold the amount of pipe required tor
said contract, at $17.55 per linear foot, instead of $2.59,
$3 04 and $3.62 per linear foot, 1espective1\ thereby cau-

10 sing the City to lose, through saul conspiracy, the sum of
$]06 545.97, which amount benefited directly to said
John M. Phllllpb

31. And in furtherance of said conspiracy and to effect
the objects thereof, the Defendant, John M. Phillips, agreed to
sell and did sell to said Kennedy & Smith, Inec., reinforced, con-
crete sewer pipe, as follows:

(a) In the year 1924 — 4477 feet of precast, rein-
20 forced, concrete sewer pipe, at $27.00 per linear foot for
3475 $23 00 per iinear foot for 78’; $20.50 per linear foot
for GG”; $18.00 per linear foot for 54”; $12.25 per linear
foot for 48” and $10.25 per linear foot for 397, for use in
the construction of a public sewer at Saul Qtl eet, in the
Borough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 72443. A fair market price for 84”
pipe of this class of sewer pipe was, at that time, $17.23,
. for 78” pipe of this class of sewer pipe, $14.77, for 66” pipe
30 of this class of sewer pipe, $11 14, for 547 pipe of this class
of sewer pipe, $8.33, for 48” pipe of this class of sewer pipe,
$7.33 and for 39” pipe of this class of sewer pipe, $1.72 per
linear foot, respectively; and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for S‘ll(l contract,
at $27.00, $23.00, $20.50, $18.00, $12.25 and $10. 25 per li-
near foot 1espect1vely, instead of $17.23, $14.77, $11.14,
$8.33, $7 33 and $4.72 per linear foot, 1'espectively, thereby
10 causing the City to lose, through said conspiracy, the sum
of $38,541.96 which amount benefited dir ectly to said John
M. Phillips.

(b) In the year 1925 — (6844 feet of precast, rein-
forced, concrete sewer pipe, at $1.50 per linear foot for
247 ; $6.50 per linear foot for 27°°; $9.00 per linear foot for
33” and $11.00 per linear foot for 397, for use in the con-
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struction of a public sewer at Laburnum Ave., in the Bo-
rough of Queens, under a contract with the City of New
York, registered with the Comptroller of the City of New
York as Contract No. 73676. A fair market price for 24"
pipe of this class of sewer pipe was, at that time, $2.59;
for 27" pipe of this class of sewer pipe, $3.04; for 33” pipe
of this class of sewer pipe, $3.70 and for 39” pipe of this
class of sewer pipe, $4.72 per linear foot, respectively ; and
through the above mentioned conspiracy between the par-
ties above mentioned, the said Phillips sold the amount of
pipe required for said contract, at $4.50, $6.50, $9.00 and
$11.00 per linear foot, respectively, instead of $2.59, $3.04,
$3.70 and $4.72 per linear foot, respectively, thereby cau-
sing the City to lose, through said conspiracy, the sum of
$28,475.07, which amount benefited directly to said John
M. Phillips.

(c) In the year 1925 — 824 feet of precast, rein-
forced, concrete sewer pipe, at $15.28 per linear foot, for
use in the construction of a public sewer at Woodside Ave-
nue, in the Borough of Queens, under a contract with the
City of New York, registered with the Comptroller of the
City of New York as Contract No. 77385. A fair market
price for 33”7 pipe of this class of sewer pipe was, at that
time, $3.70 per linear foot, and for 24” pipe of this class
of sewer pipe, $2.59 per linear foot; and, through the abo-
ve mentioned conspiracy between the parties above men-
tioned, the said Phillips sold the amount of pipe required
for said contract, at $15.28 per linear foot, thereby causing
the City to lose, through said conspiracy, the sum of $9,-
830.92, which amount benefited directly to said John M.
Phillips. ‘

(d) In the year 1926 — 2413 feet of precast, rein-
forced, concrete sewer pipe, at $14.00 for 45°; $17.00 for
51” and $20.00 for 63” per linear foot, respectively, for
use in the construction of a public sewer at North Conduit
Avenue, in the Borough of Queens, under a contract with
the City of New York, registered with the Comptroller of
the City of New York as Contract No. 78018. A fair mar-
ket price for 45” pipe of this class of sewer pipe was, at that
time, $6.14 per linear foot; for 51” pipe of this class of
sewer pipe, $8.80 per linear foot and for 63” pipe of this
class of sewer pipe, $10.98 per linear foot; and, through the
above mentioned conspiracy between the parties above
mentioned, the said Phillips sold the amount of pipe re-
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quired for said contract, at $14.00, $17.00 and $20.00 per
linear foot, respectively, instead of $6.14, $8.80 and $10.98
per linear foot, 1espect1\ ely, thereby causing the City to
lose, through smd conspiracy, the sum of $20, 802 32, w hich
mnount benehted directly to said John M. Phillips.

(e) In the year 1926 — 14513 feet of precast, rein-
forced, concrete sewer pipe, at $23.00 per linear foot for
66”; $18.00 per linear foot for 60”; $13.00 per linear foot
for 54”; $12.00 per linear foot for 51”7 and $7.00 per linear
foot for 307, for use in the construction of a public sewer
at Haxen Street, in the Borough of Queens, under a con-

. tract with the City of New York, registered with the Comp-

troller of the City of New York as Contract No. 79216. A
fair market price for 66” pipe of this class of sewer pipe
was, at that time, $11.14; for 60” pipe of this class of sewer
pipe, $10.19; for 54 pipe of this class of sewer pipe, $8.33;
for 51 pipe of this class of sewer pipe, $8.80 and for 30"
pipe of this class of sewer pipe, $3.62 per linear foot, res-
pectively; and, through the above mentioned conspiracy
between the parties above mentioned, the said Phillips sold
the amount of pipe required for said contract, at $23.00,
$18.00, $13.00, $12.00 and $7.00 per linear foot, respectively,
instead of $11.14, $10.19, $8.33, $8.80 and $3.62 per linear
foot, 1espect1ve1y, thereby causing the City to lose, through

ald conspiracy, the sum of $32, 461 11, which amount be
nefited directly to :11(1 John M. Phillips.

(f) In the year 1926 — 2460 feet of precast, rein-
forced, concrete sewer pipe, at $6.00 per linear foot for
277; $8.00 per linear foot for 39”; $14.00 per linear foot
for 57”; $20.00 per linear foot for 66” and $23.00 per li-
near foot for 727, for use in the construction of a public
sewer at Polk Street, in the Borough of Queens, under a
contract with the City of New York, registered with the
Comptroller of the City of New York as Contract No.
79218. A fair market price for 27” pipe of this class of
sewer pipe was, at that time, $3.04; for 39” pipe of this
class of sewer pipe, $4.72; for 57” pipe of this class of
sewer pipe, $13.03; for GG’ pipe of this class of sewer pipe,
$11.14 and for 72” pipe of this class of sewer pipe, $14.41
per linear foot respectively; and, through the above men-
tioned conspiracy between the parties above mentioned,
the said Phillips sold the amount of pipe required for said
contract, at $6.00, $8.00, $14.00, $20.00 and $23.00 per li-
near foot respectively, instead of $3.04, $4.72, $13.03, $11.14
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and $14.41 per linear foot, respectively, thereby causing
the City to lose, through said conspiracy, the sum of $12,-
988.52, which aniount benefited directly to said John M.
Phillips.

(g) In the year 1927 — 5210 feet of precast, rein-
forced, concrete sewer pipe, at $16.31 per linear foot, for
use in the construction of a public sewer at Grove Street,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 83751. A fair market price
for 277 pipe of this class of sewer pipe was, at that time,
$3.04; for 36 pipe of this class of sewer pipe, $1.75; for
15" pipe of this class of sewer pipe, $6.14; for 18” pipe of
this class of sewer pipe, $7.33; and for 66” pipe of this
class of sewer pipe, $11.14 per linear foot, respectively;
and through the above mentioned conspiracy between the
parties above mentioned, the said Phillips sold the amount
of pipe required for said contract, at $16.31 per linear
foot, instead of $3.04, $1.75, $6.14, $7.33 and $11.14 per
linear foot respectively, thereby causing the City to lose,
through said conspiracy, the sum of $49,212.42, which
amount benefited directly to said John M. Phillips.

32. And in furtherance of said conspiracy and to effect

the objects thereof, the Defendant, .John M. Phillips, agreed to
sell and did sell to said Carmine Petracca, reinforced, concrete
sewer pipe, as follows:

(a) In the year 1926 — 1074 feet of precast, rein-
forced concrete sewer pipe, at $7.44 per linear foot, for
use in the construetion of a public sewer at 37th Street,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 79227. A fair market price
for 36” pipe of this class of sewer pipe was, at that time,
$4.75 per linear foot; and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said con-
tract, at $7.44 per linear foot, instead of $4.75 per linear
foot, thereby causing the City to lose, through said con-
spiracy, the sum of $2,898.50, which amount benefited di-
rectly to said John M. Phillips.

(b) In the year 1926 — 3099 feet of precast, rein-
forced, concrete sewer pipe, at $12.90 per linear foot, for
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use in the construction of a public sewer at Farmers
Boulevard, in the Borough of Queens, under a contract
with the City of New York, registered with the Comptrol-
ler of the City of New York as Contract No. 80342. A
fair market price for 24”7 pipe of this class of sewer pipe
was, at that time, $2.59 per linear foot, and for 27” pipe
of this class of sewer pipe, $3.04 per linear foot; and,
through the above mentioned conspiracy between the par-
ties above mentioned, the said I’hillips sold the amount
of pipe required for said contract, at $12.90 per linear
foot, instead of $2 59 and $3.04 per linear foot, respecti-
\ely, thereby causing the City to_lose, through said con-
spiracy, the sum of $30,979.99.’ Mt benefited
directly to said John M. Phillips.

33. And in furtherance of said conspiracy and to effect

the objects thereof, the Defendant, .John M. Phillips, agreed to
sell and did sell to said Petracca & Peterson, reinforced, con-
crete, sewer pipe, as follows:

(a) In the year 1927 — 1011 feet of precast, rein-
forced, concrete sewer pipe, at $8.90 per linear foot, for
use in the construction of a public sewer at 130th Street,
in the Borough of Queens, under a contract with the City
of New York, registered with the Comptroller of the City
of New York as Contract No. 83771. A fair market price
for 27” pipe of this class of sewer pipe was, at that time,
$3.04 per linear foor; and, through the above mentioned
conspiracy between the parties above mentioned, the said
Phillips sold the amount of pipe required for said con-
tract, at $8.90 per linear foot, instead of $3.04 per linear
foot, thereby causing the Cltv to lose, throngh—ssaid—con-
spiracy, the sum of $5,9?' 56, which amount benefited di-

rectly to SQM

34. Sec. 1222 of Article 76 of the Civil Practice Act of

the State of New York, which reads as follows: .

+

Sec. 1222 “Where ‘any money, funds, credits, or
other property held or owned by the State, o or
owned officially or otherwise for or i behalf of a govern-
mental or other public interest, by a (lomestic.‘lnﬁﬁ]m‘ jpal}
ofr other public corporation, or by a Doard,-officer, cus-
todian, ageney, or agent of the State, or of a city, county,
town, village or other division, subdivision, depal tment,

or p01t10n of the State, has ]191 etofore bheen ar is_here-
after, without right obtained,, received, convelted or dis-

——

c—,
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posed of, an action to recover same, or to recover lam-
ages or other campensation for so obtaining, receiving,
paying, converting or (hsposmﬂr of the same, 01 both, may
be maintained by the people of th n any coufro
the

public autharityv, and wheiher an action therefor in favor
of the latter is or is not pending when the action in favor
of the people is commenced;” .

gives the right to the Attorney-General to institute the ‘present
action to recover the above mentioned amount, in lieu of the
City of New York.

reads

35. Sec. 1224 of the above mentioned Article 76, which
as follows:

Sec. 1224 “The people of the State may commence
and mamtam in their own name or offierwise, as is allow-
able, one or more actions, syits or other Judlcml proceed-
ings, in any court, or befme any_tribunal of the Ilnited
States, or of any oth ate, or of any territory of the

United States, or of anyv_foreign, cot lptiy, for any cause

specified in the last ‘section_but ope;”

gives the right to the Attorney-General of New York to insti-
tute the present action in any foreign country, including Canada.

36. Sec. 1225 of the above mentioned Article 76, which

reads as follows:

Sec. 1225 “Upon_the commencement by the people
of the State of any ac 1011, suit or other Jud1c1a1 proceed-
ing, as prescribed in d ire cause of ac-

tion, including the title tg.the maney, funds, credits, QL.
other property, with respect to which the suit or action

is brought, and to the damages or ather eqampensation re-
coverable for the obtaining, receipt, payment, conversion
or disposition thereof, if not previously so Jxgsted, is trans-
ferred to and becomes absolutely vested in the people of
the State;”

vests the cause of action in the people of the State of New York,
on commencement of action.’

37. Section 1226 of the above mentioned Article 7 6, which

reads as follows:

state having jurisdiction ther although a right
Caction Ior the same cause exists by law in some other
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Sec. 1226 “The people of the State will not sue for
a cause of action specified in this Article, unless it ac-
crued within ten years before the action is commenced;”

gives the right to institute the present action for causes of ac-
tlon that have acerued within ten yvears before the actlon is com-
menced.

38. Section 1229 of the above mentioned Article 76, which
reads as follows:

Sec. 1229 “The Attorney-General must commence
an action, suit, or other judicial proceeding. as prescribed
in this Article, whenever he deems it for the interests of
the people of the State so to do; or whenever he is so di-
rected, in writing, by the Govelnm ;7

“makes it imperative for the Attorney-General to institute the

present action.

39. Article 54 of the New York Civil Practice Act, Sec-
tion 902, gives the right to plmntlfi to attach before judgment,
the moveable proper tles attached in this present case, for fraud.

Section 904 of the above mentioned Ar tlcle 54, which reads
as follows:

Sec. 90+ “A warrant of attachment against the
property of one or more defendants in an action may also
be granted, upon the application of the plaintiff, where
the complaint demands judgment for a sum of money on-
ly; and it appears that the action is brought to recover
money, funds, credits, or other property, held or owned
by the State, or held or owned, officially or otherwise, for
or in behalf of a public governmental interest, by a mu-
nicipal or other public corporation, board, officer, cus-
todian, agency, or agent, of the State, or of a city, county,
town, village, or other division, subdivision, department,
or portion of the .State, which the defendant, without
right, has obtained, received, converted or disposed of;
or in the obtaining, reception, payment, conversion, or
disposition of which, without right, he has aided or abet-
ted; or to recover damages for so obtaining, receiving,
paying, converting or disposing of the same; or the aiding
or abetting thereof; or in an action in favor of a private
person or corporation brought to recover damages for an
injury to personal property where the liability arose, in
whole or in part, on consequence of the false statements

+
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of the defendant as to his responsibility or credit, in
writing, under the hand or signature of the defendant or
his authorized agent, made with his knowledge or acquies-
cence. In order to entitle the plaintiff to a warrant of
attachment, in the case specified in this section, he must
show that a sufficient cause of action exists against the
defendant, for a stated sum;

gives the right to attach the property of the defendant for mo-
10 ney obtained by the said Defendant, from the City of New York,
without right, by fraud, as hereinabove stated;

40. The Defendants are secreting and making away with,
have secreted and made away with, or were immediately about
to secret or make away with, their property, with intend to de-
fraud their creditors in general, and the City of New York and
the Plaintiff in particular, and the Plaintiff will -thereby be de-
prived of his recourse against the Defendant, without the aid
of the present Writ of Attachment before judgment;

20 41. The Defendants with intent to defraud the creditors
in general and the Plaintiff in particular, came to Canada to
hide, secrete and make away with the property and the moneys
belonging to the ESTATE O JOHN M. PHILLIPS;

42. THAT FFRANCIS PHILLIPS, one of the heirs of
JOHN M. PHILLIPS has rented in his own name a safety box
at the MONTREAL SAFE DEPOSIT CO, at Montreal, district
of Montreal, to hide, secrete and make away with moneys and
properties belonging to the Estate of his father JOIN M.
30 PHILLIPS;

43. THAT the moneys and properties seized in this case
and actually in the hands and possession of the Tiers Saisi are
the property and were the property in all times of the ESTATE
OF JOHN M. PHILLIPS;

WHERETFORE the Plaintiff asks that the seizure before
judgment, and the Seizure before judgment in the hands of the
tiers saisis, may, in virtue of the present writ, be declared good
40 and effective; that the Defendants be condemned to pay to the
Plaintiff, the sum of $3,405,449.02 with interest and costs; that
in defaunlt by the tiers saisis to declare, according to law, what
amount of money, or what properties, moveables or others, they
have or might have in their possession, belonging to the Defen-
dants or that might belong to the Defendants, the said Tiers
Saisis be declared personal debtors to the Plaintiff in the above
mentioned sum of money, to wit: $3,105,449.02 with interest and
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costs, as above stated; that the sum of money, moveables, or
other properties, belonging to the Defendants, or that the tiers
saisis might have, be sold according to law, and the proceeds
thereof be paid to the Plaintiff to the amount of his above men-
tioned claim, in capital, interests and costs; and that all monies
that the tiers saisis owe, have in their possession, or might owe
or might have in their possession belonging to the Defendants,
be paid to the Plaintiff, as above mentioned; the whole with
costs.

Montreal, January 23th, 1929.
BERTRAND, GUERIN,

GOUDRAULT & GARNEAU,
Attorneys for the Plaintiff.

AFFIDAVIT.

I,, William T. Moore, of 50 Creen Street, Mechanicville,
State of New York, who being duly sworn do depose and say:

1. I am Special A_ssisfant Attorney General of the State
of New York and duly authorized agent in these proceedings of
the Attorney General of the State of New York;

2. Defendants above described are personally indebted
in a sum exceeding $5.00, to Wil: in_a sum of $3,000,000.00;

"

3. This debt has been created as follows:

(a) For the last ten years previous to this date,
John M, Phillips has defrauded the City of New York,
throtugh conspiratioh with Maurice Connolly and IFrede-
rick Seeley, of the above sum, by selling directly or in-
directly to the City of New York, sewer pipes at grossly

excessive and extravagant prices, through said conspi-
racy. '

(b) The Defendants are secreting or making
away with, have secreted or made away with, or are im-
mediately about to secrete or make away with, their pro-
perty, with intent to defraud their creditors in general
or the City of New York in particular, and the Plaintiff
will thereby be deprived of his recourse against the De-
fendants;







10

20

30

40

—34—

4. I am credibly informed that the tiers-saisis have ac-
tually in their possession assets, bonds or debentures, moveable
effects belonging to the Defendants.

AND I HAVE SIGNED

(Signed) WILLIAM T. MOORE

SWORN to before me, at
Montreal, this 9th day
of July, 1928,

(Signed) GEORGES BEAUREGARD
Commissioner of the Superior Court
for the District of Montreal.

TRUE COPY.

BERTRAND, GUERIN,
GOUDRAULT & GARNEAT,
Attorneys for the Plaintiff.

-~

PLAINTIFFS’ ANSWER TO ABOVE DESCRIBED
-DEFENDANTS FURTHER AMENDED PLEA. Y

1.—Plaintiffs join issue with said Defendants as to the

truth of the allegations co’ntamed in paragraph 1 of Plaintiffs’
Declaration; .

) —Plalntlffs admit palaglaph 3 ofs sald ‘Defendants’
tmthel Amended Plea; . b ;

. < "x
3—Plamt*ffs are ignorant of the allegations contained

in paragraph 4 of said Defendants’ further Amended Plea, and

state that the document referred to in sai‘l paragraph speaks
for itself;

4.—Plaintiffs pray acte of-the admission cont‘uned in pa-
ragraph 5 of said Defendants’ further Amended Plea; ,; .

5.—Plaintiffs join issue with said Defendants as to. the
truth of the allegations contained in paragraphs 7 and 8 ‘of
Plaintiffs’ Declaration;

6.—Plaintiffs deny paragraph 8 of said Defendants’ fur-
ther Amended Plea;
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7.—In answer to paragraph 9 of said Defendants’ further
Amended Plea, Plaintiffs join issue as to the truth of the alle-
gations contained in paragraphs 34, 35, 36, 37, 38 and 39 of said
Plaintiffs’ Declaration, and the remainder of said paragraph
9 of said Defendants’ further Amended Plea is denied;

8.—Plaintiffs pray acte of the admission contained in pa-
ragraph 11 of said defendants’ further Amended Plea, wherein
it is admitted that the sum of $312,000.00, seized by Plaintiffs
in the hands of the Montreal Safe Deposit Company, was the
property of the late John M. Phillips and is now the property of
his estate;

9.—Plaintiffs deny paragraphs 12, 13, 14, 15, 16, 17, 18
and 19 of said Defendants’ further Amended Plea as drawn, and
each and every allegation contained in said paragraphs is ir-
relevant and unfounded both in law and in fact, and Plaintiffs
further add:

a) That Plaintiffs reiterate each and every allegation
of their Declaration and more specially that the late John M.
Phillips was a supplier of pipe and not a sewer contractor;

b) That the late John M. Phillips, in his lifetime and
for the period covered in the action, did knowingly and corruptly
conspire with Maurice E. Connolly, Frederick C. Seely, other
city officials, as well as with the contractors, to cheat and de-
fraud the City of New York in order to sell and he did sell his
pipe at an excessive, exorbitant and fraudulous price;

¢) That Plaintiffs have a right of action against all par-
ties who have conspired to cheat and defraud the City of New
York out of property, in the way mentioned in Plaintiffs’ De-
claration;

WHEREFORE Plaintiffs, reiterating each, every and
all the allegations of their Declaration, pray for the dismissal
of said Defendants’ further Amended Plea and further pray that
their action be maintained; the whole with costs against Defen-
dants.

MONTREAL, February 4th, 1933.

BERTRAND, GUERIN,
GOUDRAULT & GARNEAU,
Attorneys for Plaintiffs.
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ANSWER TO PLEA.

PLAINTIFFS, FOR ANSWER TO PLEA OF DEFEN-
DANTS SEVERING IN THEIR DEFENCE AND DEFEN-
DANT EN REPRISE D’INSTANCE, SAY:

1. In answer to paragraph 1 of above described Defen-
dants’ Plea, Plaintiffs join issue with said Defendants as to
the truth of the allegations of paragraphs 1, 2, 5, 7, 8, 34, 35, 36,
37, 38 and 39 of Plaintiff{s’ Declaration;

2. In answer to paragraph 2 of above described Defen-
dants’ Plea, Plaintiffs join issue with said Defendants as to
the truth of the allegations of paragraph 3 of Plaintiffs’ Decla-
ration;

3. In answer to paragraph 3 of above described Defen-
dants’ Plea, Plaintiffs join issue with said Defendants as to
the truth of the allegations of paragraphs 4, 6, 9, 10, 11, 12, 13,
14, 15, 16, 17, 18, 19, 20 (a), (b), (¢), (d), (e), 21 (a), (b), 22
(2), 23 (a), (b), 24 (a), 25 (a), 26 (), (b). (¢), (d), (e), (f),
(g), (1), (), (), (K), (1), (m), (n), (0), (D), (q), (r), 27 (a),
(b), (c), (d), (e), (f), (g), (1), 28 (a), 29 (a), (b), 30 (a), (b),
31 (a), (b), (c), (d), (e), (f), (g), 32 (a), (b), 33 (a), 40, 41
and 43 of Plaintiff’s Declaration;

(4) In answer to paragraph 4 of above described Defen-
dants’ Plea, Plaintiffs pray act of the admission therein con-
tained that Francis Phillips, a son of John M. Phillips, did rent
in his own name a safety box of the Montreal Safety Box Com-
pany, at Montreal, and Plaintiffs deny the remainder of said
paragraph and add that the property placed in the said safety
box was the property to John M. Phillips; ‘

5. Plaintiffs deny the truth of the allegations of para-
graph 5 of above described Defendants’ Plea and add that
the methods and materials referred to by Defendants were well
known to all and were matters of general and common know-
ledge;

6. Plaintiffs deny the truth of the allegations of para-
graph 6 of above described Defendants Plea and moreover add
that all sewers constructed in the Borough of Queens had to be
water-tight;

7. Plaintiffs deny the truth of the allegations, contained
in paragraph 7 of above described Defendants’ Plea, and Plain-



10

20

30

40

— 37—

tiffs further add that Frederick C. Seely, in his capacity as Head
of the Designing Department, in the Department of Sewers, in
the Borough of Queens, and in his capacity as Assistant En-
gineer, in the same Department, was the responsible officer for
any plans and specifications for the construction of sewers in
the Borough of Queens, which plans and specifications origin-
ated with said Seely and the work done was likewise carried out
under his supervision, and the said Seely was convicted of frau-
dulent and wrongful practice, while he was an official in the
Borough of Queens and was sentenced to jail;

8. Plaintiffs deny the truth of the allegations of para-
graph 8 of the above described Defendants’ Plea, and Plaintiffs
further add that even if the allegations contained in said
paragraph 8 of said Plaintiff’s Plea were true, which is denied,
the said Phillips was a party to corrupt practices and to con-
spiracy by charging for his precast pipe, prices greatly in ex-
cess of any fair and reasonable price, and otherwise;

9. Plaintiffs deny paragraph 9 of above described De-
fendants’ Plea;

10. Plaintiffs deny paragraph 10 of above described De-
fendants’ Plea; ‘

WHEREFORE Plaintiffs, reiterating each and every and
all the allegations of their Declaration, pray that above Des-
cribed Defendants’ Plea be dismissed and Plaintiffs’ action be
maintained, the whole with costs.

Montreal, 30th March, 1931.

BERTRAND, GUERIN,
GOUDRAULT & GARNEAT,
Attorneys for Plaintiffs.
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ANSWER TO AMENDED PLEA OF DEFENDANTS THE
HEIRS OF THE LATE JOHN M. PHILLIPS.

Plaintiffs, for answer to amended plea of the defendants,
the heirs of the late John M. Phillips, say:

1.—In answer to paragraph 1 of above described defend-
ants’ amended plea, plaintiffs join issue with said defendants
ag to the truth of the allegations of paragraph 1 of plaintiffs’
declaration;

2.—In answer to paragraph 2 of above described defend-
ants’ amended plea, plaintiffs join issue with said defendants as
to the truth of the allegations of paragraph 2 of plaintiffs’
declaration;

3.—In answer to paragraph 4, plaintiffs join issue with
said defendants as to the truth of the allegations of paragraph
4 of plaintiffs’ declaration and add that said defendants’ exhibit
No. 1 speaks for itself;

4—In answer to paragraph 5 of above described defend-
ants’ amended plea, plaintiffs pray act of the admission therein
contained;

5.—In answer to paragraphs 6 and 7 of above described
defendants’ amended plea, plaintiffs join issue with said defend-
ants as regards the truth of the allegations contained in para-
graphs 6, 7 and 8 of plaintiffs’ declaration;

6.—In answer to paragraph 8 of above described defend-
ants’ amended plea, plaintiffs join issue with said defendants as
regards the truth of the allegations contained in paragraphs 9,
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,
28, 29, 30, 31, 32 and 33 of plaintiffs’ declaration, and plaintiffs
deny the remainder of said paragraph 8 of defendants’ amended
plea, and further add that the late John M. Phillips was directly
a party to conspiracy with Maurice E. Connelly, Frederick G.
Seely and others to defraud the City of New York; and the said
Connelly and Seely were convicted of fraudulent and wrongful
practice, while they were officials of the Borough of Queens and
were sentenced to jail, on an indictment which included the said
John M. Phillips, who died before the trial;

7.—~—In answer to paragraph 9 of above described defend-
ants’ amended plea, plaintiffs join issue with said defendants
as to paragraphs 33, 35, 36, 37, 38 and 39 of plaintiffs’ declaration
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and deny the remainder of said paragraph 9 of said defendants’
amended plea;

8.—In answer to paragraph 10 of above described defend-
ants’ amended plea, plaintiffs join issue with said defendants as
to the truth of the allegations contained in paragraphs 40, 41
and 42 of plaintiffs’ declaration;

9.—In answer to paragraph 11 of above described defend-
ants’ amended plea, plaintiffs join issue with said defendants as
to the truth of the allegations contained in paragraph 43 of plain-
tiffs’ declaration and pray act of the admission 'that the sum of
$312,000.00 seized by plaintiffs, in the hands of the Montreal
Safe Deposit Company, was the property of the late John M.
Phillips and is now the property of his estate;

10.—Plaintiffs deny paragraph 12 of above described
defendants’ amended plea;

WHEREFORE plaintiffs, reiterating each and every and
all the allegations of their declaration, pray that above described
defendants’ amended plea be dismissed and plaintiffs’ action be
maintained, the whole with costs.

MONTREAL, October 3rd, 1932,

BERTRAND, GUERIN, GOUDRAULT &
GARNEAU,
Attorneys for Plaintiffs.




10

20

30

40

—40—

MOTION FOR ROGATORY COMMISSION

WHEREAS the testimonies of the following witnesses are
necessary to the Plaintiff to establish the allegations of the
Declaration;

WHEREAS the said witnesses reside outside of the Prov-
ince of Quebec, to wit, in the State of New York and in the State
of New Jersey, two states of the United States of America;

WHEREAS the witnesses to be examined will be called
1o give evidence on many different contracts to wit, over 87 con-
tracts passed between 'the City of New York and Contractors
mentioned in the Declaration in the present case;

- WHEREAS Plaintiff is claiming $3,405,449.02 damages
arising out of the said contracts;

WHEREAR the witnesses to be examined have already
been examined before the New York Supreme Court in a case
of the People of the State of New York vs Maurice E. Connelly
and Frederick Seeley, with the exception of Joseph L. Sigretto,
James Rice and one Leidy;

WHEREAS the testimonies of the witnesses to be exam-
ined should be substantially the same as the testimonies given
in the above mentioned case before the New York Supreme Court;

WHEREAS the testimonies given before the New York
Supreme Court have been transcribed by official stenographers
and recorded in three printed volumes, which are available to
counsels acting in the present case;

WHEREAS it is of the greatest importance that -this
present commission be an open Commission on account of the
practical impossibility to draft questions and cross questions for
such a mass of documents including a tremendous amount of cal-
culation and whereas the defendants are cognizant of the test-
imonies to be given by the witnesses hereinafter mentioned;

WHEREAS the exhibits to be produced with the examina-
tion of the witnesses are totalling over 279 and whereas the saiidl
exhibits have all been printed wholly, or in their material part
in above mentioned printed volumes;

WHEREAS the subjects upon which the witnesses are to
be examined is furthermore attached to this present motion;

SEEING the said list of witnesses attached hereto;
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SEEING the affidavit attached to the present motion;

THAT by judgment to be rendered, an open Rogatory
Commission be granted to receive the answers of the said wit-
nesses to interrogatories that shall be put to them by all parties
in the present case, the Defendants having the right to join the
said Commission which shall be addressed to HAROLD TIRK
of Brooklyn, or to Honourable JOHN T. TRACY, Hudson, or
ABRAHAM MENNIN, New York City, or A. HOLLY PATTER-
SON of Hempstead and that the said parties be chosen by this
Court as commisioners in the present case and that the said Com-
mission shall be returned within a delay of nine months from
this day costs to follow suit.

Montreal, Mareh 8, 1930.

BERTRAND, GUERIN, GOUDRAULT &
GARNEAU,
Attorneys for Plaintiff.

AFFIDAVIT

I, ERNEST BERTRAND, King’s Counsel, residing at No.
4342 Montrose Avenue, in the City of Westmount, District of
Montreal, Province of Quebec, being duly sworn do declare and
say:

The facts mentioned in the present Motion are true,
And I have signed:
ERNEST BERTRAND.

Sworn to before me at Montreal
this 8th day of March 1930.

J. N. VAILLANCOURT,
Commissioner of the Superior Court
District of Montreal.
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JUDGMENT APPOINTING AS COMMISSIONER
M. DeCOURSEY FALES.

Province of Quebec,
District of Montreal.

No. 30804
On the 31st day of March 1930.
PRESENT: THE HON. MR. JUSTICE CODERRE.

THE COURT, after having heard the parties by their
respective counsel on plantiff’s motion for rogatory commission,
after having examined the proceedings and deliberated;

SEEING the agreement.of the parties that the commission
is to be addressed to one person only;

DOTH GRANT said motion; DOTH GRANT an open
rogatory commission to receive the answers of witnesses men-
tioned in said motion to interrogatories that shall be put to them
by all parties in the present case; and DOTH APPOINT as com-
missioner Mr. DeCoursey Fales of Cadwallader & Cie, 35 W all
Street, New York, E.-U., costs to follow.

LOUIS CODERRE,
J.S.C.

PLAINTIFFS MOTION TO OPEN ROGATORY
COMMISSION.

1. WHEREAS, the Commissioner appointed for the exe-
cution of the Rogatory Commission in the case herein to examine
the witnesses in virtue of the said Rogatory Commission, has
now transmitted his report to the Prothonotary of thls Honour-
able Court;

2. WHEREAS, the said report of the Rogatory Commis-

sion herein is now in the possession of the said Prothonotary of
this Honourable Court;

WHEREFORE Plaintiffs pray that by judgment to be
rendered upon this present Motion, the said report of the Com-
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missioner be opened and published in order that it may serve
for all its legal purposes, with costs to follow suit.

MONTREAL, October 26th. 1931.

BERTRAND, GUERIN,
GOUDRAULT & GARNEAT,
Attorneys for Plaintiffs.

JUDGMENT OF THE SUPERIOR COURT.

Province of Quebec
District of Montreal

No. 30804.
‘SUPERIOR COURT
JUDGMENT this twenty-eighth day of October 1931.
PRESENT: The Honourable Justice PATTERSON.

THE COURT, having heard the parties, by counsel, on
the Plaintiffs’ motion to open Rogatory Commission, having ex-
amined the proceedings and deliberated:

DOTH GRANT the said motion and DOTH ORDER that
the report of said Rogatory Commission be opened and published

so that it may serve for all its legal purposes; costs to follow
suit.

WILLIAM PATTERSON,
J. 8. C.
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MOTION DES DEMANDEURS POUR REOUVRIR
L’ENQUETE.

1. ATTENDU que les demandeurs ont déclaré leur en-
quéte close;

2. ATTENDU que les demandeurs en cette cause ont
poursuivi les Héritiers de feu John M. Phillips pour une somme
de $3,405,449.02 et qu’ils ont saisi une somme de $312,000.00 en-
tre les mains du Montreal Safe Deposit Company, tiers-saisis en
cette cause;

3. ATTENDU que les défendeurs ont d’abord comparu
par Pentremise de leurs procureurs, MM. Cook & Magee;

4. ATTENDU qu’un premier plaidoyer de dénégation
générale a été produit au nom de tous les défendeurs par ML
Cook & Magee; -

5. ATTENDU qu’un plaidoyer spécial a été produit par
MM. Cook & Magee, le 25 novembre 1929, pour les héritiers de
feu John M. Phillips, et, dans ce plaidoyer, les défendeurs, par
leurs procureurs MM. Cook & Magee, ont admis que 'argent sai-

si dans cette cause était la propriété de la Succession de feu
John M. Phillips;

6. ATTENDU que subséquemment i ce plaidoyer, savoir
dans le courant du mois de mars 1931, la Succession de Francis
Phillips, par Pentremise de leurs nouveaux procureurs, ML
Foster, Hackett & Co., a produit un plaidoyer, dans lequel il
est allégué que les argents saisis étaient la propriété de feu
Francis Phillips et sont maintenant la propriété de sa succes-
sion;

7. ATTENDU que les deux groupes d’héritiers dans cet-
te cause ont attendu l'audition de la présente cause pour faire
décider qui était le propriétaire de cet argent et ont demande
a4 ce que la présente cause soit entendue la premiére, terminée
la premiére et jugée la premiére;

8. ATTENDU que les demandeurs en cette cause vien-
nent d’apprendre, et ce aprés avoir fini leur enquéte, qu’il exis-
te des témoins capables de prouver que ’argent saisi est bel et
bien la propriété de la succession de feu John M. Phillips;

9. ATTENDU que la connaissance de ces témoins n’a
été révélée que pendant Penquéte dans la cause de The Bank of
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Rockville Centre Trust Company (représentant les héritiers de
John M. Phillips) contre la Chase National Bank (représentant
les héritiers de feu Francis Phillips), laquelle cause porte le No.
110169 des dossiers de la Cour Supérieure, & Montréal;

10. ATTENDU que la connaissance de ces témoins n’a
été révélée aux avocats des demandeurs dans la présente cause
que parce que les soussignés ont assisté a ’enquéte dans la cause
mentionnée au paragraphe 9 de la présente motion;

11. ATTENDU que malgré toutes les démarches et tou-
tes les demandes faites a qui de droit, il a été impossible aux
demandeurs dans la présente cause de savoir le nom des témoins
en état de prouver la propriété de Pargent saisi et de savoir ce
que ces témoins étaient en état de dire;

12. ATTENDU que les témoins en question, dont les
noms n’ont été révélés aux demandeurs que lors de l'audition
dans la cause mentionnée au paragraphe 9 de la présente motion,
et que les demandeurs veulent faire entendre, sont les suivants:

George D. Frenz
Peter P. Campbell
Andrew Zorn
James E. Wilkinson

13. ATTENDU qu’il est de lintérét de la justice et des
parties en cause que les témoignages des témoins George D.
Frenz, Peter P. Campbell, Andrew Zorn et .James Wilkinson,
donnés dans la cause No. 110169 C. S. M.. The Bank of Rockville
Centre Trust Co. és-qual. vs Chase National Bank of the City
of New York, soient versés dans la présente cause et recus en
preuve;

14. ATTENDTU que ces quatre témoins sont absents de
la Province et hors la juridiction de nos Cours, et que les par-
ties dans la cause No. 11016Y C. S. M., The Bank of Rockville
Centre Trust Co. és-qual. vs Chase National Bank of the City
of New York, ont eu pleine liberté d’interroger et de contre-
interroger les dits témoins;

15. ATTENDT qu’il est de l'intérét de la justice que la
vérité soit connue sur tous les faits allégués dans cette cause;

POURQUOI les demandeurs con~luent a ce que cette Ho-
norable Cour, par jugement a étre rendu sur la présente motion,
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permette aux demandeurs soit: 1.—de réouvrir leur enquéte et
de verser dans la présente cause les témoignages rendus par les
témoins George D. T'renz, Peter P. Campbell, Andrew Zorn et
James E. Wilkinson, afin que les dits témoignages soient regus
en preuve; ou soit 2.—de réouvrir leur enquéte et de faire en-
tendre les témoins George D. Frenz, Peter P. Campbell, Andrew
Zorn et James E. Wilkinson, & une date qu’il plaira a cette
Cour de fixer, le tout avec dépens a suivre le sort de la cause.

MONTREAL, le 13 décembre, 1932.

BERTRAND, GUERIN,
GOUDRAULT & GARNEATU,
Procureurs des demandeurs.

AFFIDAVIT.

Je, MAURICE GOUDRAULT, avocat et Conseil du Roi,
el 'un des avocats des demandeurs dans la présente cause, de-
meurant au No. 290 Carré St-Louis, & Montréal, étant dument
assermenté, dépose et dis:

1. J’étais chargé spécialement de cette cause et c’est moi
qui me suis occupé plus spécialement de la préparer et d’avoir
les renseignements nécessaires pour faire l’enquéte tant sur la
Commission Rogatoire que sur ’enquéte & Montréal,;

2. Que le seul témoin que je connaissais en état de ren-
dre témoignage sur la propriété de Pargent saisi en cette cause
avant ’enquéte dans la cause No. 110169 C. S. M., The Bank of
Rockville Centre. Trust Co. és-qual., vs Chase National Bank of
the City of New York, était T. M. Cassidy;

3. Que je me suis enquis aupres des personnes intéres-
sées dans cette cause s’il y avait d’autres témoins capables de
rendre témoignage sur ce fait et que j’ai été incapable de trou-
ver d’autres témoins;

4. Que j’ai appris pour la premiére fois que George D.
Frenz, Peter P. Campbell, Andrew Zorn et James E. Wilkiuson
étaient en état de rendre témoignage sur les faits ci-haut allé-
gués, savoir la propriété de I’argent, que lors de I'enquéte dans
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la cause No. 110169 C. S. M., The Bank of Rockville Centre Trust

Co., és-qual., vs Chase National Bank of the City of New York.
ET J’AI SIGNE.

MAURICE GOUDRAULT.

Assermenté devant moi 2 Montréal
ce 13iéme jour de décembre 1932.

J. N. VAILLANCOURT,
Commissaire de la Cour Supérieure
pour le district de Montréal.

JUGEMENT DE LA COUR SUPERIEURE

Provincé de Québec
District de Montréal

No. 30804 T
COUR SUPERIEURE
Ce 2éme jour de février 1933.

PRESENT :—L’'HONORABLE JUGE MERCIER.

LA COUR, aprés avoir examiné la motion présentée, le
16 décembre dernier (1932), par les demandeurs en cette cause;
entendu leurs procureurs et avoir mirement délibéré, rend le
jugement suivant:

ATTENDU que la présente motion est basée sur larti-
cle 292 du Code de Procédure civile de cette province;

ATTENDU que les demandeurs alléguent, au soutien de
leur présente motion, ce qui suit: que les demandeurs ont décla-
ré leur enquéte close; que les demandeurs en cette cause ont
poursuivi les Héritiers de feu John M. Phillips pour une somme
de $3,405,449.02, et qu’ils ont saisi une somme de $312,000.00 en-
tre les mains du Montreal Safe Deposit Company, tiers-saisis
en cette cause; que les défendeurs ont d’abord comparu par ’en-
tremise de leurs procureurs, MM. Cook & Magee; qu’un premier
plaidoyer de dénégation générale a été produit au nom de tous
les défendeurs par MM. Cook & Magee; qu'un plaidoyer spécial
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a été produit par MM. Cook & Magee, le 25 novembre 1929, pour
les héritiers de feu John M. Phillips, et, dans ce plaidoyer, les
défendeurs, par leurs procureurs MM. Cook & Magee, ont admis
que largent saisi dans cette cause était la propriété de la Suc-
cession de feu John M. Phillips; que subséquemment a ce plai-
doyer, savoir dans le courant du mois de mars 1931, la Succes-
sion de Francis Phillips, par ’entremise de leurs nouveaux pro-
cureurs, M. Foster, Hackett & Co., a produit un plaidoyer, dans
lequel il est allégué que les argents saisis étaient la propriété de
feu Francis Phillips et sont maintenant la propriété de sa suc-
cession; que les deux groupes d’héritiers dans cette cause ont
attendu l'audition de la présente cause pour faire décider qui
était le propriétaire de cet argent et ont demandé i ce que la
présente cause soit entendue la premiere, terminée la premiére
et jugée la premieére; que les demandeurs en cette cause viennent
d’apprendre, et ce, aprés avoir fini leur enquéte, qu’il existe des
témoins capables de prouver que 'argent saisi est bel et bien la
propriété de la succession de feu John M. Phillips; que la con-
naissance de ces témoins n’a été révélée que pendant Penquéte
dans la cause de The Bank of Rockville Centre Trust Company
(représentant les héritiers de John M. Phillips) contre la Chase
National Bank représentant les héritiers de feu Francis Phil-
lips), laquelle cause porte le No. 110169 des dossiers de la Cour
Supérieure, a Montréal; que la connaissance de ces témoins n’a
été révélée aux avocats des demandeurs dans la présente cause
que parce que ces derniers ont assisté a 'enquéte dans la cause
mentionnée au paragraphe 9 de la présente motion; que malgré
toutes les démarches et toutes les demandes faites & qui de droit,
il a été impossible aux demandeurs dans la présente cause de sa-
voir le nom des témoins en état de prouver la propriété de Par-
gent saisi et de savoir ce que ces témoins étaient en état de dire;
que les témoins en question, dont les noms n’ont été révélés aux
demandeurs que lors de Paudition dans la cause mentionnée au
paragraphe 9 de la présente motion, et que les demandeurs veu-
lent faire entendre, sont les suivants:

George D. Frenz
Peter P. Campbell
Andrew Zorn
James E. Wilkinson

qu'il est de I’intérét de la justice et des parties en cause que les
témoignages des témoins George D. Frenz, Peter B. Campbell,
Andrew Zorn et James E. Wilkinson, donnés dans la cause No.
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110169 C. 8. M., The Bank of Rockville Centre Trust Co. ¢s-qual.,
vs Chase National Bank of the City of New York, soieut versés
dans la présente cause et recus en preuve; que ces quatre témoins
sont absents de la Province et hors la juridiction de nos Cours,
et que les parties dans la cause No. 110169 C. S. M., The Bank
of Rockville Centre Trust Co. és-qual. vs Chase National Bank
of the City of New York, ont eu pleine liberté d’interroger et de
contre-interroger les dits témoins; qu’il est de lintérét de la
justice que la vérité soit connue sur tous les faits allégués dans
cette cause.

ATTENDU que les demandeurs concluent & ce que cette
Honorable Cour, par jugement & étre rendu surla présente mo-
tion, permette aux demandeurs soit: 1. de réouvrier leur enqué-
te et de verser dans la présente cause les témoignages rendus
par les témoins George D. I'renz, Peter P. Campbell, Andrew
Zorn et James E. Wilkinson, afin que les dits témoignages soient
recus en preuve, ou soit 2. de réouvrir leur enquéte et de faire
entendre les témoins George D. Frenz, Peter P. Campbell, An-
drew Zorn et James K. Wilkinson, {4 une date qu’il plaira a cet-
te Cour de fixer, le tout avee dépens a suivre le sort de la cause:

ATTENDU qu’il s’en suit que les demandeurs, par leur
présente motion et ses conclusions, demandent I'une des deux
choses ci-dessus mentionnées;

ATTENDU que cette Cour est d’opinion d’accorder aux
demandeurs, afin d’éviter plus amples frais, la permission de
réouvrir leur enquéte aux fins seulement de verser, dans la pré-
sente cause, les témoignages rendus par les témoins George D.
Frenz, Peter P. Campbell, Andrew Zorn, James E. Wilkinson
afin que ces dits témoignages déja entendus dans la cause de
The Bank of Rockville Centre Trust Co. és-qual. (représentant
les héritiers de John M. Phillips) contre la Chase National Bank
(représentant les héritiers de feu Francis Phillips), laquelle
cause porte le No. 110169 des dossiers de la Cour Supérieure, Q
Montréal, soient recus en preuve en la présente cause, ce que
cette Cour accorde A toutes fins que de droit, refusant, cepen-
dant, de réouvrir ’enquéte des demandeurs pour faire entendre
de nouveau, viva voce, les témoins en question; le tout ave dé-
pens a suivre le sort de la cause.

WILFRID MERCIER,
J. C. 8.



10

20

30

4

(=

—50—

B.—PLEADINGS OF THE DEFENDANTS
THE HEIRS OF THE LATE
JOHN M. PHILLIPS.

FURTHER AMENDED PLEA OF THE DEFENDANTS,
THE HEIRS OF THE LATE
JOHN M. PHILLIPS.

(1) The said Defendants are ignorant of the allegations
contained in Paragraph (1) of the Plaintiffs’ Declaration.

(2) Paragraph (2) of the Plaintiffs’ Declaration is de-
nied.

(3) The documents referred to in Paragraph (3) of the
Plaintiffs’ Declaration speak for themselves.

(4) Paragraph (4) of the Plaintiffs’ Declaration as
drawn is denied. The Defendants, however, admit that the said
John J. Creem was named and for a time acted as an executor
of the estate of the late John M. Phillips. The said Creem re-
signed from his said office and on the 26th day of December,
1928, letters of administration with the Will annexed were
granted to the Bank of Rockville Centre Trust Company, who
are now acting as such administrators, the whole as will more
fully appear from a certificate of the Surrogate’s Court of the
State of New York, dated the 7th of June, 1929, and he1ew1t11
produced as DefendantQ’ Exhibit No. 1.

(5) In answer to Paragraph (5) of Plaintiffs’ Declara-
tion, the said Defendants aver that the present action speaks
for itself.

(6) The said Defendants deny Paragraph (6) of the
Plaintiffs’ Declaration.

(7) The Defendants are ignorant of the allegations con-
tained in Paragraphs 7 and 8 of the Plaintiffs’ Declaration.

(8) The allegations contained in Paragraphs 9, 10, 11,
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28,
29, 30, 31, 32 and 33 are false and are denied. The said John M.



10

20

30

40

—51—

Phillips was never at any time directly or indirectly a party to
and conspiracy with the said Maurice E. Connelly and/or Fre-
derick G. Selly and/or- any others to defraud the said City of
New York or the Plaintiffs herein as falsely alleged.

(9) In answer to Paragraphs 34, 35, 36, 37, 38 and 39
of the Plaintitfs’ Declaration, the said Defendants are ignorant
as to the terms of the Civil Practice Act of the State of New
York and in any event deny that the same have any application
or effect in the Province of Quebec.

(10) The said Defendants deny the allegations contain-
ed in Paragraphs 40, 41 and 42 of the Plaintiff’s-Declaration.

(11) Paragraph 43 of the Plaintiffs’ Declaration as
drawn is denied. The Defendants, however, admit that the sum
of $312,000.00 seized by Plaintiffs in the hands of the Montreal
Safe Deposit Company was the property of the late John M.
Phillips and is now the property of his estate.

AND WITHOUT WAIVER AND UNDER EXPRESS

RESERVE OF THE FOREGOING THE SAID DEFENDANTS
FURTHER PLEAD:

(12) That the period referred to in Plaintiffs’ action
was a period of experiment during which many new and impro-
ved methods and materials in the construction of sewers were
introduced in the Borough of Queens, the whole in an endeavour
to meet the demand for sewer requirements then existing in the
sa'd Borough. :

(13) That the construction of sewers in the Borough of
Queens was exceedingly difficult and hazardous to a supplier
of pipe because of the wet and shifting nature of the soil, the
great depth beneath the surface of the ground and the level of
the sea at which the pipes were laid and the consequent stress
and strain to which they were exposed as well as the necessity
that they be absolutely watertight.

(14) That during part of the period referred to in Plain-
tiffs’ action the deceased, John M. Phillips, was interested in
the sale and/or manufacture of reinforced concrete pipe which
he sold and supplied to various contractors who entered into
contracts of purchase therefor with him.

(15) That any such reinforced concrete pipe sold or ma-
nufactured by said Phillips and used in the Borough of Queens
during the period aforesaid was of better quality, higher cost
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and better adapted to the requirements and peculiarities of sewer
construction in the said Borough than any other available.

(16) That any sales of reinforced concrete pipe made as
atoresaid between Phillips and various sewer builders having
contracts in the Borough of Queens were entirely a matter of
contract and agreement between the said Phillips and any such
contractors respectively as vendor and purchaser were freely
entered into by both parties neither of whom was bound to con-
tract with the other and all such contracts are in any event,
matters foreign and irrelevant to any issues existing between
Plaintiffs and the said Defendants and Plaintiffs are not le-
gally entitled to invoke or in any way discuss any such contracts
of sale in the present action.

(17) That any plans and specifications for the construc-
tion of sewers in the Borough of Queens, or for materials to be
used therein were prepared by competent engineers, in accordan-
ce with the best principles of the engineering art, with the ap-
proval of the governing bodies of the Borough of Queens as well
as of the City of New York, which bodies were constantly enti-
tled to and did supervise and review the discretionary acts of
any minor Borough official and employee in any way connected
therewith; and the construction work was likewise carried cut
under the supervision of the said engineers and governing bo-
dies; and especially were the plans and specifications concerning
the making and use of reinforced concrete pipe right and proper
and such specifications could have been complied with by any
manufacturer of pipe or contracting sewer-builder who desired
to manufacture in conformity therewith.

(18) That the cost of the manufacture of any such
pipe to and/or the price paid therefor by, any contractor using
the same for the purpose of constructing sewers in the said Bo-
rough of Queens was altogether a matter of indifference to the
authorities of the said Borough and the City of New York, who
required no information as to such costs and prices and who
were interested only in the price of the completed sewer and not
in the costs of and the amounts paid by contractors for the va-
rious ingredients, materials and elements such as labour an‘l
other kindred factors which entered into the construction of any
given sewer; and such costs and prices could not be determined
from the bid or estimate submitted bv the contractors, the form
of which bid or estimate was duly and legally prepared with the
consent and knowledge of the properly constituted executive au-
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with the aid of efficient technical and legal advisers.

(19) That no right of action exists in favour of the
Plaintiffs entitling them to advance the present claim or any
portion thereof and the Plaintiffs’ action is unfounded both in
law and in fact and should be dismissed.

WHEREFORE the said Defendants pray that the Plain-
tiffs’ action may be dismissed with costs.

Montreal, December 10th, 1932,

COOK and MAGEE,
Attorneys for Defendants,
The heirs of the late John M. Phillips.

AMENDED PLEA O THE DEFENDANTS, THE HEIRS O}
THE LATE JOHN M. PHILLIPS.

1. The said Defendants are ignorant of the allegations
contained in Paragraph 1 of the Plaintiffs’ Declaration.

2. Paragraph 2 of the Plaintiffs’ Declaration is denied.

3. 'The d(')cuments referred to in Paragraph 3 of the Plain-
tiffs’ Declaration speak for themselves,

4. Paragraph 4 of the Plaintiffs’ Declaration as drawn
is denied. The Defendants, however, admit that the said John
J. Creem was named and for a time acted as an executor of the
estate of the late John M. Phillips. The said Creem resigned
from his said office and on the 26th day of December 1928, letters
of administration with the Will annexed were granted to the
Bank of Rockville Centre Trust Company, who are now acting
as such administrators, the whole as will more fully appear from
a certificate of the Surrogate’s Court of the State of New York,
dated the 7th of June, 1929, and herewith produced as Defen-
dants’ Exhibit No. 1.

5. In answer to Paragraph 5 of Plaintiffs’ Declaration,
the said Defendants aver that the present action speaks for itself.

6. The said Defendants deny Paragraph G of the Plain-
tiffs’ Declaration.
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7. The Defendants are ignorant of 'the allegations con-
tained in Paragraphs 7 and 8 of the Plaintiffs’ Declaration.

8. The allegations contained in Paragraphs 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30,
31, 32 and 33 are false and are denied. The said John M. Phil-
lips was never at any time directly or indirectly a party to any
conspiracy with the said Maurice E. Connolly and/or Frederick
G. Seely and/or any others to defraud the said City of New York

10 or the Plaintiffs herein, as falsely alleged.

———— T ———

9. In answer to Paragraphs 34, 35, 36, 37, 38 and 39 01‘_]

the Plaintiffs’ Declaration, the said Defendants are ignorant as
to the terms of the Civil Practice Act of the State of New York
and 1n any event deny that the same have any apphcatlon or
effe Province of Quebec. L

10.“ The said Defendants deny the allegations contained
in Paragraphs 40, 41 and 42 of the Plaintiffs’ Declaration.

20 11. Paragraph 43 of the Plaintiffs’ Declaration as drawn
i¢ denied. The Defendants, however, admit that the sum of
$312,000.00 seized by Plaintiffs’ in the hands of the Montreal Safe
Deposit Company was the property of the late John M. Phillips
and is now the property of his estate.

12. That no right of action exists in favour of the Plain-
tiffs, entitling them to advance the present claim or any portion
thereof and the Plaintiffs’ action is unfounded both in law and
in fact and should be dismissed.

WHEREFORE the said Defendants pray that the Plain.
tiffs’ action may be dismissed with costs.

MONTREAL, November 25th, 1929.

COOK & MAGEE,
Attorneys for Defendants, the Heirs
of the late John M. Phillips.

30

40
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PARTIAL INSCRIPTION-IN-LAW AND REPLICATION TO
PLAINTIFFS’ ANSWER TO AMENDED PLEA.

The Defendants inscribe in law against the allegation
contained in the last five lines of paragraph (6) of the Plain-
tiffs’ Answer to the Defendants’ Amended Plea and give notice
that the said Inscription will be presented to His Lordship Mv.
Justice Mercier on Wednesday, the 5th day of October, 1932, at
10.30 o’clock in the forenoon or so soon thereafter as counsel can
be heard and notice is given to Messrs. Bertrand, Guerin, Gou-
drault and Garneau of the said Inscription, the said allegation
reading as follows :—

“and the said Connelly and Seely were convicted of fraud-
ulent and wrongful practice while they were officials of
the Borough of Queens and were sentenced to goal on an
indictment which included the said .John M. Phillips, who
died before the trial.”

And for reasons in support of their said Inscription, the said
Defendants allege that even if the allegations above referred to
were true, in fact, which is not admitted, but expressly denied.
the same would constitute no claim in law justifying the present
demand.

(2) The alleged conviction of Connelly and Seely in a
foreign Court of criminal jurisdiction can have no influence what-
ever on a claim before the Courts of the Province of Quebec
against the estate of the said Phillips in a civil matter.

(3) It is not pretended that the said John M. Phillips
was himself convicted and the convictions of Connelly and Seely
have no bearing on the present Contestation.

WHEREFORE the Defendants pray that that portion of
the allegation contained in paragraph (6) of the Plaintiffs’
Answer to the Defendants’ Amended Plea, reading as follows :—

“and the said Connelly and Seely were convicted of fraud-
ulent and wrongful practice while they were officials of
the Borough of Queens and were sentenced to goal on an
indictment which included the said John M. Phillips, who
died before the trial”
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be declared illegal, irregular and void and be struck from the
record, with costs.

Montreal, October 4th, 1932.

COOK & MAGEE,
Attorneys for Defendants, the Heirs
of the late .John M. Phillips.

10

REPLICATION TO ANSWER.

And without prejudice to the Partial Inscription-In-Law
hereinabove made, the Defendants deny the allegations of the
Plaintiffs’ Answer to Amended Plea save insofar as the same
accord with the allegations of their said Amended Plea.

20 WHEREFORE the Defendants pray as in and by their
Amended Plea they have already prayed.

Montreal, October 4th, 1932.

COOK & MAGEE,
Attorneys for Defendants, the heirs
of the late John M. Phillips.

30

40



10

20

30

C.—PLEADINGS OF THE DEFENDANTS
FRANCIS PHILLIPS AND
REPRESENTATIVES.

PETITION TO INTERVENE, AFFIDAVIT & NOTICE.

TO ANY OF THE HONOURABLE JUDGES OF THE
SUPERIOR COURT SITTING IN AND FOR THE DISTRICT
OF MONTREAL, OR TO THE PROTHONOTARY THEREOF :

THE PETITION OF THE CROWN TRUST COMPANY
LIMITED, IN ITS SAID QUALITY OF CURATOR TO THE
EMANCIPATED MINOR FRANCIS (FRANK) PHILLIPS,
AND OF FRAXNCIS (FRANK) PHILLIPS,

HUMBLY REPRESENTS:

1. That an action between the People of the State of New
York and the Heirs of the late John M. Phillips is now pending
in the Superior Court of this District under No. 30804 ;

2. That the People of the State of New York claim from
the Estate of the late John M. Phillips the sum of $3,405,449.02
which it is contended was obtained from 'the People of the Staie
of New York by fraud;

3. That the said John M. Phillips died on the 3rd day of
July, 1928, as appears by certificate of death produced as Plain-
tiff’s Exhibit P-1 in the said suit;

4. That Francis (Frank) Phillips, who was born on the
19th February, 1910, and baptised on the 6th March, 1910, is a
son of the lawful marriage of the said late John M. Phillips and
Ellen Trudden, as appears by certificate of baptism filed here-
with as Petitioners’ Exhibit No. 1;

5. That the said Francis (Frank) Phillips is one of the
heirs of the late John M. Phillips, mentioned in the Will of his
late Father, copy of which is produced herewith as Petitioners’
Exhibit No. 2;

6. That the said Franecis (Frank) Phillips was married
to Helen Carroll Baines on the 12th day of June, 1928, at Ches-
tertown, Maryland, one of the United States of America, as ap-
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pears by certificate of mariage filed herewith as Petitioners’
Exhibit No. 3;

7. That your Petitioner, the Crown Trust Company, was
duly appointed Curator to the property of the said emancipated
minor, Francis (Frank) Phillipgﬁfby an Order of the Protho-
notary of the Superior Court which issued on the 18th April, 192§,

as appears by authentic copy thereof filed herewith as Petitioners’
Exhibit No. 4;

8. That it is in the interest of your Petitioners that they
he authorized and instructed to appear in the present suit, to in-
tervene therein, and to sever in the defence to be made for and
on behall of the emancipated minor Francis (Frank) Phillips
from the other heirs of the late John M. Phillips, the Defendants
herein;

WHERETFORE your Petitioners pray that by the judgment
to be rendered herein they be authorized and instructed to ap-
pear in the present suit, to intervene therein and sever in the
defence to be made for and on behalf of the emancipated minor
Ifrancis (Frank) Phillips, from the other heirs of the late John
M. Phillips, the Defendants herein, the whole with costs.

MONTREAL, April 20th, 1929.

FOSTER, PLACE, HACKETT, MULVENA,
HACKETT & FOSTER,
Attorneys for Petitioners.

I, IRVING P. REXFORD, residing at No. 4292 Montrose
Avenue, in the City of Westmount, District of Montreal, Managev
of the Crown Trust Company, Limited, being duly sworn do depose
and say:

That T have taken communication of the annexed Petition
and to the best of my knowledge and belief all the allegatiors
thereof are true;

AND I have signed.
: I. P. REXFORD.
Sworn to before me at the City
of Montreal, this 20th day of
April, 1929.

F. K. HAWTHORNE,
Commissioner of the Superior Court,
District of Montreal.



JUDGMENT GRANTING MOTION FOR AUTHORIZATION

TO APPEAR
Province of Quebee,
District of Montreal.
No. 30804
0 SUPERIOR COURT

On the 22nd day of April, 1929,
PRESENT: THE HON. MR. JUSTICE CODERRE.

THE COURT, having heard the parties by Counsel, on
petitioner’s petition praying for authorization ‘to appear in the
present suit, to intervene therein and sever in the defence to be
made for and on behalf of the emancipated minor Francis
(Frank) Phillips, from the other heirs of the late John M, Phil-
lips, the defendants herein;

20

DOTH GRANT said motion as prayed for, costs to follow
suit.
LOUIS CODERRE,
J.S.C.

30 PETITION EN REPRISE D’INSTANCE

TO THE HONOURABLE THE SUPERIOR COURT
SITTING IN AND FOR THE DISTRICT OF MONTREAL,
OR TO ANY ONE OF THE HONOURABLE JUDGES THERE-
OF:

THE PETITION OF THE CROWN TRUST COMPANY
LIMITED IN ITS QUALITY OF CURATOR TO THE PROP-
ERTY OF THE EMANCIPATED MINOR ELIZABETH EL-

40 LEN (KNOWN AS HELEN CARROLL) BAINES, WIDOW
OI' THE LATE FRANCIS (FRANK) PHILLIPS, AND TO
THE PROPERTY OF HELEN FRANCES PHILLIPS, AND
THE SAID ELIZABETH ELLEN BAINES PHILLIPS

HUMBLY REPRESENTS:

1.—That an action between the People of the State of New
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York and the Heirs of ‘the late John M. Phillips is now pending
in the Superior Court for this District under No. 30804;

2.—That the People of the State of New York claim from
the Estate of the late John M. Phillips the sum of $3,405,449.03
which it is contended was obtained from the People of the State
of New York, by fraud;

3.—That the said John M. Phillips died on the 3rd day of

July, 1928, as appears by Certificate of death produced as Plain-
tiff’s Exhibit P-1 herein;

4.—That Francis (Frank) Phillips who was born on the
19th day of February 1910, and baptised on the 6th March, 1910,
was a son of the lawful marriage of the said late John M. Phil-
lips and Ellen Trudden as appears by Certificate of Baptism
already fyled in the present suit as Petitioner’s Exhibit No. 1;

5.—That the said I‘rancis (Frank) thi_ns\lvdzlioone of
the heirs of the late John M. Phillips and was marri€ Helen
Carroll Baines on the 12th day of June, 1928, at Chestertown,
Maryland, one of the United States of America, the whole as ap-
pears by Exhibits 2 and 3 produced herein with the Petition of
the said Francis (Frank) Phillips and his Curator for permis-
sion to intervene and sever in their defence in the present action.

6.—That the Crown Trust Company Limited in its quality
as Curator to the property of Francis (Frank) Phillips was duly .
authorized to appear, intervene, and sever in the defence of ‘the
presenmn—a%'lﬁﬂ?r'did appear and with the said eman-
cipated minor Francis (Frank) Phillips did sever in the defence

from the other Defendants, heirs of the que John M. Phillips
and did continue the said proceedings.

7—That the said Francis (Frank) Phillips died intestate
at Roosevelt Field, Long Island, in the State of New York, on
the 26th day of June, 1929, and notice of his said death has been
duly given to Attorneys for Plaintiff.

8.—That of the aforesaid marriage of the said Francis
(Frank) Phillips to Elizabeth Ellen (known as Ellen Carroll})
Baines, there was born on the 23rd day of March, 1929, a daugh-
ter, Helen Frances.

8.—That the said Elizabeth Ellen (known as Helen Car-
roll) Baines; widow of the late Francis (Frank) Phillips and
the said Helen Frances Phillips, daughter of the said Francis
(Frank) Phillips, are the sole heirs and legal representatives of
the said Francis (Frank) Phillips and have an interest in ap-
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pearing and continuing the defence of the present action and
protecting their property against claims which may be made
against them,

9.—That your Petitioner the Crown Trust Company was
duly appointed Curator to the property of the aforesaid minors

by Judgment of the Superior Court dated the 9th day of October,

1929, as appears by authentic copy thereof produced as Petition-
er’s Exhibit No. ITI.

10.—That it is in the interest of the said minors and of
the Crown Trust Company, es qualite, that they be authorized
and instructed to appear in the present suit, to intervene therein
insofar as necessary and severing in their defenceTrom the other
Defendants that they be permitted in their aforesaid quality and
as heirs of the Defendant, the late Francis (Frank) Phillips, to
take up and continue the proceedings herein begun.

WHEREFORE your Petitioners, the Crown Trust Com-
pany in its quality as Curator both to the property of Elizabeth
Ellen, (known as Helen Carroll) Baines, widow of the late Fran-
cis (Frank) Phillips and to the property of Helen Frances Phil-
lips and the said emancipated minor, Elizabeth Ellen, (known
as Helen Carroll) Baines, widow of the late Francis (Frank)
Phillips, personally pray that by judgment to intervene herein
they be authorized and permitted tto appear and intervene in the
present action insofar as necessary for the protection or enforce-
ment of their rights and therein severing in their defence from
ihe other Defendants, to take up and continue as heirs of the late
Francis (Frank) Phillips the last proceedings herein, the whole
with costs.

MONTREAL, this 12th day of November, 1929.

FOSTER, PLACE, HACKETT, MULVENA,
HACKETT & FOSTER,
Attorneys for Petitioners.
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PLEA OF DEFENDANTS SEVERING IN THEIR DEFENCE
AND DEFENDANT EN REPRISE D’INSTANCE.

DEFENDANTS FOR PLEA TO PLAINTIFE’S ACTION,
SAY:

1. That they are ignorant of the truth of the allegations
of paragraphs 1, 2, 5, 7, 8, 34, 35, 36, 37, 38 and 39 of Plaintiff’s
Declaration;

2. That the Exhibits P-1 and P-2 speak for themselves
and Defendants deny the truth of the allegations of paragraph
3 of Plaintiff’s Declaration, in so far as they differ from the
terms of the said Exhibits, as well as the relevancy and suffi-
ciency of the said Exhibits;

3. That they deny the truth of the allegations of para-
graphs 4, 6, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,19, 20 (a), (b), (c),
(d), (e), 21 (a), (b), 22 (a), 23 (a), (b), 24 (a), 25 (a), 26 (a),
(b), (e), (d), (e), (£}, (g), (h), (1), (j), (k), (1), (m), (n),
(0), (p), (a), (r), 27 (a), (b), (c), (d), (e), (f), (g), (h), 28
(a,) 29 (a), (b), 30 (a), (b), 31 (a), (b), (c), (d), (e), (f), (),
32 (a), (b), 33 (a), 40, 41 and 43 of Plaintiff’s Declaration;

4. That as regards paragraph 42 of Plaintiff’s Declara-
tion, the Defendants admit that Francis Phillips, a son of .JJohn
M. Phillips, did rent in his own name a safety box at Montreal
Safe Deposit Company, at Montreal, and declare that any pro-
perty placed therein by the said Francis Phillips was his own;

AND DEFENDANTS MOREOVER SAY:

5. That the period referred to in Plaintiff’s action was
a period of experiment, during which sewer construction under-
went many changes and the said John M. Phillips was instru-
mental in introducing into the Borough of Queens many new
and improved methods and materials in the construction of se-
wers in that Borough;

6. That the construction of sewers in the Borough of
Queens was exceedingly difficult and bazardous to a supplier
of pipe because of the wet and shifting nature of the soil, the
great depth beneath the surface of the ground and the level of
the sea, at which the pipes were laid and consequent stress and
strain to which they were exposed as well as the necessity that
they be absolutely water-tight;
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7. That any plans and specifications for the construction
of sewers in the Borough of Queens, or for materials to be used
therein, were prepared by competent engineers, with the appro-
val of the governing bodies of the Borough of Queens, as well as
of the City of New York, and the work done was likewise carried
out under the supervision of the said engineers and governing
bodies;

8. That any reinforced concrete pipe sold or manufac-
tured by the said Phillips was of better quality, higher cost and
better adapted to the requirements and peculiarities of sewer
construction in the Borough of Queens than any other then
available;

9. That there is no lien de droit between Plaintiff and
Defendants now pleading;

10. That Plaintiff’s action is unfounded in law and in

‘ fact;

WHEREFORE Defendants préy for the dismissal of
Plaintiff’s action, with interest and costs.

MONTREAL, December 11th, 1929,

FOSTER, PLACE, HACKETT,
MULVENA, HACKETT & FOSTER,
Attorneys for Defendants
Severing in their defence and defendant
en reprise d’instance.

DEFENDANT’S PLEA

Defendant en reprise d’instance for Plea to Plaintiff’s ac-
tion says:

1. THAT it denies the truth of each and every allegation
of Plaintiff’s Declaration.

WHEREFORE Defendant en reprise d’instance prays for
the dismissal of Plaintiff’s action with costs.

MONTREAL, this 11th day of December, 1929.

FOSTER, PLACE, HACKETT, MULVENA,
HACKETT & MULVENA,
Attorneys for defendant en reprise d’instance.
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REPLY OF DEFENDANTS SEVERING IN THEIR DEFEN-
CE AND DEFENDANT EN REPRISE D’INSTANCE.

Defendants severing in their defence and Defendant en
reprise d’instance, for reply to Plaintiff’s Answer to Plea, say:

1. That they join issue with Plaiutitff as regards the
truth of the allegations of paragraphs 1, 2, and 3 of Plaintiff’s
Answer to Plea;

2. That they deny that the property contained in the
said safety deposit box belonged to the late John M. Phillips,
and join issue with Plaintiff as regards the truth of the other
allegations of paragraph 4 of Plaintiff’s said Answer to Plea;

3. That they deny the truth of the allegations contained
in paragraphs 5, 7, 8, 9 and 10 of Plaintiff’s Answer to Plea;

4. That they are ignorant of the truth of the allegations
of paragraph 6 of Plaintiff’s Answer to Plea;

WHEREFORE Defendants, reiterating all the allegations
of their Plea, pray for the dismissal of Plaintiff’s action, with
costs.

MONTREAL, September 28th, 1932.

HACKETT, MULVENA, FOSTER,
HACKETT & HANNEN,
Attorneys for Defendants severing
in their defence and Defendant en
reprise d’instance.
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EXCEPTION TO JUDGMENT.

Defendants severing in their Defence and Defendant en
reprise d’instance, take respectful exception to the judgment
rendered by Mercier, J. on the 9th day of February, 1933, grant-
ing Plaintiff’s Motion to reopen the enquete and put into the
record the depositions of George D. Frenz, Peter B. Campbell,
Andrew Zorn and James E, Wilkinson taken in the case of The
Jank of Rockville Centre Trust Co. es qual vs. Chase National
Bank of the City of New York.

MONTREAL, February 27th, 1933.

HACKETT, MULVENA, FOSTER, HACKETT,
& HANNEN,
Attorneys for Defendants severing in their Defence
and
Defendants en reprise d’instance.
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D. — DECLARATIONS OF TIERS-SAISIS.

NEGATIVE DECLARATION OF MONTREAL SAFE
DEPOSIT CO. ET AL, T. S. IN THIS CAUSE.

IN THE YEAR OF OUR LORD one thousand nine hun-
dred and twenty-eight, on the eighteenth day of July, personally
came and appeared JOHN M, SMITH, manager Montreal Safe
Deposit Co., garnishee in this cause.

Who being duly sworn, deposes as follows:

At the time of the service of the present saisie-arrét upon
the said garnishee, it had not, has not now and is not aware that
it will have hereafter in its hands possession or custody, or in
any manner whatsoever, any monies, moveable effects or other
things due or belonging to the Defendant.

Nevertheless, the garnishee declares that it has leased a
safety deposit box #1854 to I'rancis Phillips, one of the defend-
ants in this case, but that the said Francis Phillips has not had
access to the said box since the service of this writ.

And these presents having been duly read to deponent, he
has signed.
JOHN M. SMITH. .
Sworn and acknowledged before
me at Montreal, the day, month and
vear first above written.

B. WENTMORE,
Deputy-Prothonotary, S.C.

DECLARATION OF THE ROYAL TRUST CO.

DECLARATION OF THE .ROYAL TRUST CO., Tiers-
saisi in this case, taken by consent.

I, the undersigned, L. A. SEWELL, authorized by the
Tiers-Saisi to declare in this case, being duly sworn doth depose
and say:
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lo. On the 10th. day of January, 1929, the parties in this
case duly represented by J. W. Cook, K. C., acting for the de-
fendants and ERNEST BERTRAND, K. C., acting for the Plain-
tiff, have deposited with the Tiers-saisi, the ROYAL TRUST
COMPANY a sum of $312,000.00;

20. The deposit of $312,000.00 was made persuant to a
judgment rendered in this case on the 10th. day of January 1929,
by Hon. Justice Surveyer, whereby the parties.in this case and
the Tiers-saisi, the Montreal Safe Deposit Co., were permitted
to open a safety box in the possession of Francis Phillips and
whereby it was ordered that the values found in this safety box
be deposited with the Royal Trust Company jointly in the name
of plaintiff and defendants represented as herein mentioned;

30. According to the same judgment the said sum of
$312,000.00 is to be invested according to article 9810 of the Civil’
Code of this Province, the whole to be kept by the said Royal
Trust Company until final adjudication in this case;

40. WHEREAS the Royal Trust Company has now in
its possession this sum of $312,000. which was already seized
by the saisie-arrét before judgment issued in this case, in the
hands of the Tiers-saisi, the Montreal Safe Deposit Co.;

50. WHEREAS it is alleged by the Plaintiff that this
sum of $312,000.00 is the property of the defendants and whereas
the defendants contest this assertion. The Tiers-saisi declares
that the Royal Trust Company will obey the final judgment ren-
dered in this case and will remit this sum to the party indicated
in this final judgment.

AND I HAVE SIGNED.

L. A. SEWELL.
SWORN AND DECLARED
in the City and district
of Montreal, this 23rd.
day of January 1929.

W. GEORGE AYLIN,
Commissioner of the Superior Court
for the District of Montreal.
BY CONSENT:
BERTRAND, GUERIN, GOUDRAULT & GARNEAU,
Attorneys for Plaintiff.
PY CONSENT:
COOK & MAGEE,
Attorneys for Defendants.
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E.— PROCES-VERBAL.

PROCES-VERBAL D’AUDIENCE.

Province de Québec
District de Montréal

No. 30804.

COUR SUPERIEURE

Enquéte et Plaidoiries .
Audience du 5 octobre 1932, n
Présidence de I’Honorable Juge MERCIER.

Y

Procés-verbal des procédures faites & l’audience devant

le tribunal.

tifs.

Les parties comparaissent par leurs procureurs respec-

12:00 hrs p. m. 'enquéte ajournée a 2:00 hrs p. m.
2:00 hrs p. m. I'enquéte continue.

Liste des exhibits prod. par déf. avec com. Rogatoire.
Prod. Petition of Helen Carroll Baines etec.

Prod. Notice from Bertrand, etc.

Prod. Partial Inscuptwn in-law etc., P. O. sur inscript.

en droit C. A. V.

Prod. Answer to Plea from Bertrand. etc.

Prod. Subpoena from Bertrand & Cie.

L’Enquéte des demandeurs.

Sténo :—Kenehan Dépot $10.00

John M. Smith 87 ans Gérant du Mont. Box. Montreal

ass. & ex.
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Exh. P-l—.Contrat.
Exh. P-2—Procés Verbal.
Exh. P-3—Déclaration du Royal Trust.
Norris Constable Vault Mgs 48 ans Montreal ass. & ex.
Exh. P-4—Extrait du registre de Montreal Deposit.
Arthur Garinther 25 ans. Credit Mgr M. R. Hotel Mont-

real ass & ex.

Exh. P-5—Carte d’enregistrement Hotel M. Royal.
Exh. P-6—Carte d’enregistrement Hotel M. Royal.

4:00 hrs. p. m. Penquéte ajournée a 10:15 a. m. le 6 oct.
Advenant le 6 oct. & 10:15 a. m. ’enquéte continue.
Sténo: Kenehan.

Norris Constable déja ass. rapp. par Proc. de la demande.
Audience du 6 octobre 1932.

Exh. P-7—Photo John M. Phillips.

Chs. H. Schneider 40 ans New York avocat ass. & ex.
12:15 hrs p. m. enquéte ajournée a 2:00 hrs p. m.

2:00 hrs p. m. ’enquéte continue.

Sténo: Kenehan.

Chs. H. Schneider déja ass. cont. son témoignage.

Exh. P-8—Copie de la Com. de N. Y. nommant Hon. 1.

Scudder.

Exh. P-9—Copie nommant Hon. C. J. Shearn.
Exh. P-10-—Copie Re the Attorney.
Exh. P-11—Copie Acte d’accusation.

L’Hon. juge rend jugeﬁlent sur linscription en droit en

date du 5 octobre et renvoie la dite inscription en droit avec dé-

Exh. P-12—Copie de la sentence.
Exh, P-13—Copie Cour Supréme.
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Exh. P-14—Copie Cour supréme (Div. d’appel).

"~ 3:50 hrs p. m. ajournée a 10:15 hrs. a. m. le 7 oct.

Advenant le 7 oct. & 10:15 hrs a. m. Penquéte continue.
Sténo: Kenehan.

Hym. F. Ahrens 54 ans Treasurer of Lock Pipe Co. New

York ass. & ex.

Exh. P-15—Vente par Lock 1917-1927.

Exh. P-16 Vente par Lock 1917-1918 a J. M. Phillips.
Exh. P-17—Vente par Lock 1919-1921 & J. M. Phillips.
12:15 hrs p. m. ’enquéte ajournée & 2:00 hrs p. m.
2:00 hrs p. m. ’enquéte continue.

Sténo: Kenehan.

Hym. I'. Ahrens déja ass. cont. son témoignage.
Audience du 7 octobre 1932,

Miss Mary Ann Ryan, ep. de J. W. Mooney, Sec. Treas.

de H. S. Hart Inc. N. Y. ass. & ex.

Exh, P-18—Copie de Ventes.

Chs. H. Schneider déja ass. cont. son témoignage en trans-

39 question.

40

Exh. P-19—Charte de la ville de New York.

Exh. D-1—Rapp. de l’ing. en chef,

Exh. D-2—Minutes du bureau d’estimation.

Exh. D-3—Lettre adressée & R. Gipson.

Exh. D-4—Livre des Minutes du Bur. d’estimation.
Exh., D-5—Map Borough Queen.

Exh. D-6—Map 1913 Ville de N. Y.

Exh. D-7—Map Photo 1913 Ville de N. Y.

Exh. D-8—Map.
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4:00 hrs. p. m. 'enquéte ajournée & 10:15 hrs a. m. le 11
courant.
J. E. DESLAURIERS,
D.P.C. S.

Advenant le 11 octobre a 10:15 brs. ’enquéte cont.
Steno: Kenehan.
L’Enquéte des demandeurs est close.

Aussitot aprés cette déclaration de la part des deman-
deurs, motion est présentée par Mtre Cook & McGee, dans une
cause incidente portant le numéro C-110169 des dossiers de cet-
te cour, mue entre The Bank of Rockville Centre Trust Compa-
ny, Es qualité, Plaintiffs, vs Chase National Bank of the City
of New York, es-qualité, et al. defendants, and The Royal Trust
Company, M. E. C,, la dite motion demandant des détails se rap-
portant au paragraphe 6 du Plaidoyer des féfendeurs.

Cette motion est accordée par la Cour de consentement
des parties et des particularités sont fournies aux demandeurs

par les défendeurs.

A 10:35 hrs. a. m. la cause est continuée au 12 courant
A 10:15 hrs. a. m.

Advenant le 12 oct. /32 & 10:15 hrs. a. m. une nouvelle mo-
tion est présentée par les procureurs des demandeurs dans la
cause incidente ci-dessus numéro C-110169, aux fins d’avoir plus
amples particularités et & défaut de ce faire par les défendeurs,
demandant que V’allégation numéro 6 du dit plaidoyer soit re-
tranchée d’icelui. Aprés argumentation, de part et d’autre, la
motion est prise en délibéré.

Enquéte des défendeurs représentés par Mtre Cook et Mtre
Hackett sur I’action principale.

12:15 hrs. p. m. ajournée a 2:00 hrs. p. m.

2:00 hrs. p. m. la cause continue.

Sténo: Kenehan.

Enquéte des défendeurs représentés par Mtre Cook.
Norris Constable déja ass. ex. par Mtre Cook.

Thos. M. Cassidy, 53 ans, Horse Owner N. Y. ass. & ex.
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Enquéte des défendeurs représentés par Mtre Cook close.
Enquéte des défendeurs représentés par Mtre Hackett.
Sténo: Kenehan.

Fred. A. Cufran, 39 ans, News paper reporter, N. Y. ass.
& ex. :

Exh. D-9—Résignation de Connolly.

4:00 hrs. p. m. enquéte est ajournée a 10:15 hrs. a. m.
le 13 courant.

J. E. DESLAURIERS,
D.P.C. 8.

10:15 hrs. a. m. le 13 oct. I’enquéte continue.

Sténo : Kenehan.

Fred. A. Curran, ass. cont. son témoignage.

11:45 hrs. a. m. 'enquéte ajournée & 2:00 hrs p. m.

J. E. DESLAURIERS.
D.P.C. S.

3:00 hrs. p. m. 'enquéte continue.

Sténo: Kenehan.

Chs. H. Schneider déja ass. ex. par Mtre Hackett.
Exh. D-10—Copie du bureau d’est. de la Ville N. Y.
Exh. D-11—Copie du bureau d’est. de 1la Ville N. Y.
Exh. D-12—Copie du bureau d’est. de la Ville N. Y.

Enquéte des défendeurs représentés par Mtre Hackett est
définitivement close d toutes fins que de droit et I’enquéte est
définitivement close de part et d’autre.

I’argument au mérite est ajourné i une date ultérieure
A étre fixée par le président de cette cour en temps opportun 2
la demande des parties.

Le tribunal décide de procéder a I’instruction au mérite
de la cause portant le numéro C-110169 et ce “instanter”.

Mtre Cook représentant les demandeurs expose sa cause.
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4:00 hrs. p. m. la cause est ajournée a4 10:15 hrs. a. m. le

Advenant le 14 oct. /32 a4 10:15 1a cause continue. '
Steno: Kenehan. '
Enquéte de la demanderesse.

Chs. H. Allan, 51 ans, Mgr of Nat. Surety Montreal, ass.

Exh. P-2 Lettre Nat. Surety Co. Dec. 20/27 Montreal.
Exh. P-3—Lettre Nat. Surety Co. Dec. 28/27 N. York.
Exh. P-4—Lettre Nat. Surety Co. Dec. 30/27 Montreal.
Geo. D. Frenz, 52 ans, Real Estate L. I. N. York, ass. & ex.
Peter Campbell, 50 ans, Rentier L. I. N. York ass. & ex.
Andrew Zorn, 56 ans. Vendeur L. I. N. York ass. & ex.
12:15 bhrs. p. m. Penquéte est ajournée a 2:00 hrs p. m.
2:00 hrs. p. m. ’enq. continue.

Sténo: Kenehan.

Exh. P-5—Letters Testamentary, ete.

Exh. P-6—Petition for letters, etc.

Andrew Zorn, 56 an>s, déja ass. cont. son témoignage.
4:00 hrs. p. m. ’enq. ajournée au 17 oct. a 10:15 a. m.

J. E. DESLAURIERS,
D.P.C.S.

Advenant le 17 oct. /32 4 10:15 hrs. a. m. ’eng. cont.
Sténo: Kenehan.
James E. Wilkinson, 53 ans, Avocat, N. York ass. & ex.

Elizabeth Ellen Baines, ep. de Clarence 1. Paulsen, Spo-

kane, appelée par Mtre Hackett en contre-preuve, qui la trans-
questionne sur sa déposition en examen an préalable ass. & ex.

Exh. P-7—Exemplification of Record #186405.

Enquéte de la demanderesse close.
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Enquéte de 1a défenderesse.
~ Sténo: Kenehan.

Arthur Audet, 37 ans, Credit mg. Windsor Hotel Mont-
ass. & ex.

Exh. D-1—Windsor Hotel record.

Exh. D-2—Compte Windsor Hotel.

Exh. D-3—Windsor Hotel record.

Exh. D-4—Compte Windsor Hotel.

12:15 hrs. p. m. Penq. est ajournée & 2:00 hrs, p. m.
2:00 hrs. p. m. ’enq. continue,

Sténo: Kenehan.

Harold E. McCausland, 34 ans, Banking N. Jersey ass.

Exh. D-5—Photo. Contrat N. Jersey Bk.

Exh. P-8—Carte de record.

Exh. P-9—Autorisation en faveur de J. M. Phillips.
2:45 Venq. est ajournée a 3:15 hrs p. m.

3:15 hrs. p. m. ’enquéte continue.

Sténo: Kenehan.

Harold E. McCausland déja ass. cont. son témoignage.
Exh. D-6—Carte d’identification.

Fred. A. Curran déja ass. ex. par Mtre Hackett.

4:00 hrs. p. m. enquéte est ajournée a 10:15 hrs. a. m.
oct.

J. E. DESLAURIERS,
D.P.C. S.

Advenant le 18 oct. /32 & 10:15 hrs. a. m.
Sténo: Kenehan.
Fred. A. Curran déja ass. cont. son témoignage.

12:15 hrs. p. m. Penquéte est ajournée a 2:00 hrs, p. m.
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2:00 hrs. p. m. enquéte continue.

Sténo: Kenehan.

Fred A. Curran déja ass. cont. son témoignage.

Vu la déclaration de Mtre Hackett de son intention d’en
appeler du jugement interlocutoire rendu ce jour a ’enquéte, sur
certaines objections se rapportant a une preuve testimoniale des
faits invoqués en son paragraphe 6 de son plaidoyer, l’instruc-
tion de cette cause est suspendue jusqu’a lundi le 24 courant aux
fins de connaitre alors ce qui est résulté de la demande d’appel
du dit jugement interlocutoire, le tout a toutes fins que de droit.

J. E. DESLAURIERS,
D.P.C. S.

Advenant le 24 octobre /32 a 10:15 hrs. a. m.

-

La cause est ajournée “Sine Die”, vu que I’incident qui
s’est présenté dans la cause sur un jugement interlocutoire est
acluellement devant la cour d’appel.

J. E. DESLAURIERS,
D.P.C. S.

Advenant le 16 décembre 1932, la présente cause qui avait
été fixée au 15 courant pour arguments et continuée & ce jour,
est appelée.

ler Mtre Cook, I'un des avocats des défendeurs présen-
te une motion basée sur Particle 520 C. P. C.

Les parties sont entendues et la motion est prise en dé-
lihéré.

2éme DMitre Goudrault, I'un des avocats du demandeur,
présente également une motion aux fins de réouvrir I’enquéte
du demandeur et verser au dossier certaines dépositions prises

dans une autre cause mentionnée en sa motion basée sur l’ar-
tiele 292 C. P. C.

Les parties sont entendues et la motion est prise en dé-
libéré.

3éme Mtre Goudrault, 'un des avocats du demandeur,
déclare ne pas présenter devant cette Cour une autre motion aux
fins de réouvrir ’enquéte du demandeur, pour faire entendre
un nouveau témoin du nom de Francis William Hopkins, motion
duement signifiée aux parties en cause, le dit Mtre Maurice
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Goudrault, déclarant, partant, se désister de la présente motion
a toutes fins que de droit.

Du consentement des parties la dite motion est retirée
sans frais.

4éme Une autre motion est présentée par Mtre Maurice
Goudrault 'un des avocats du demandeur, aux fins d’amender
sa déclaration.

Les parties sont entendues et cette motion est renvoyée
avec dépens.

12:00 hrs. p. m. La cause est ajournée au premier jour du
terme de février 1933, huit jours devant étre accordés aux di-
verses parties pour Paudition et la cloture finale des deux cau-
ses dont cette Cour est saisie, a toutes fins que de droit.

J. E. DESLAURIERS,
D.P.C. 8.

Advenant le 2 févriev 1933, la cour présidée par I’Hon.
Juge Mercier, rend un jugement interlocutoire sur une motion
présentée a la Cour le 16 décembre 1932, par les défendeurs, aux
fins d’amender leur plaidoyver pour le faire concorder avec les
faits prouvés. Le dit jugement interlocutoire, suspendant le ju-
gement définitif a étre rendu sur cette motion, aprés audition
au mérite et mise en délibéré.

Advenant ce méme jour la Cour rend jugement sur une
deuxiéme motion présentée par les demandeurs, aux fins de ré-
ouvrir leur enquéte pour verser dans la présente cause les témoi-
gnages de certains témoins entendus dans la cause portant le
numéro C-110169. La Cour accordant la dite motion en partie,
savoir: La permission de réouvrir leur enquéte, aux fins seule-
ment de verser dans la présente cause les témoignages des per-
sonnes y mentionnées, mais refusant, d’autre part, de réouvrir
leur enquéte pour faire entendre de nouveau, Viva Voce, les té-
moins en question. I'rais de motion a suivre le sort de la cause.

J. E. DESLAURIERS,
D.P.C. S

Advenant ce troisiéme jour de février 1933, la Cour rend
jugement sur une autre motion A elle presentee, le 12 octobre
dernier (1932) et prise, a cette date, en délibéré, par la Cour,
la dite motion présentée dans la cause portant le numéro C- 110169
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de la Cour supérieure, par et en vertu duquel jugement, la mo-
tion en question est renvoyée, frais a suivre le sort de la cause.

J. E. DESLAURIERS,
D.P.C. 8.

Advenant ce 8e jour de février 1933 a 10:15 hrs. a. m. la
cause portant le numéro 30804 se poursuit. Mtre Goudrault ar-
gumente.

Mtre J. Hackett procureur des défendeurs Re 110169, dé-
sire exciper du jugement rendu le 2 février sur la motion des
demandeurs, demandant de réouvrir leur enquéte dans la cause
portant le numéro 30804 et de verser au dossier de cette cause
numéro 30804, certaines dépositions de témoins entendus dans
la cause numéro 110169.

12:15 hrs p. m. ajournée a 2:00 hrs p. m.
2:00 hrs p. m. Mtre Goudrault cont. les arguments.
4:00 hrs p. m. ajournée au 10 fév. a 10:15 a. m.

Advenant le 10 fév. /33 a 10:15 hrs a. m. Mtre Goudrault
cont. les args.

12:15 hrs p. m. ajournée a 2:00 hrs p. m.

2:00 hrs p. m. Mtire Goudrault cont. les arguments.
4:00 hrs p. m. ajournée au 13 oct. a 10:15 a. m.
Advenant le 13 février /33 a 10:15 hrs a. m.

Mtre Goudrault cont. les arguments.

12:15 hrs. p. m. ajournée & 2:00 hrs p. m.

2:00 hrs p. m. Mtre Goudraﬁlt cont. les argts.

4:00 hrs p. m. ajournée au 14 crt. & 10:15 hrs a. m.

Advenant le 14 février /33 4 10.15 hrs a. m. Mtre Gou-
drault cont.

12:15 hrs p. m. ajournée a 2:00 hrs p. m.
2:00 hrs p. m. Mtre Goudrault cont.

4:00 hrs p. m. ajournée au 15 crt. a 10:15 hrs a. m.
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Advenant ce 15e février /33 a4 10:15 hrs a. m. Mtre Gou-
drault cont.

12:15 hrs p. m. ajournée & 2:00 hrs p. m.
2:00 hrs p. m. Mtre Goudrault cont.
3:45 hrs p. m. ajournée au 16 crt. & 10:15 a. m.

Advenant le 16 fév. /32 a 10:15 hrs a. m., Mtre Hackett
veut argumenter au mérite de la cause principale, mais Mtre
Goudrault proc. de la demanderesse s’y objecte, prétendant que
depuis la mort de Francis Phillips, vu le testament de feu John
M. Phillips, les héritiers de feu Francis Phillips, représentés par
Mtre Hackett, n’ont aucun intérét dans la cause principale. La
Cour permet a Mtre Hackett d’argumenter au mérite dans la dite
cause principale, croyant, pour le moment, que c’est son droit
de le faire.

12:15 hrs p. m. ajournée & 2:00 hrs p. m.

2:00 hrs p. m. Mtre Hackett cont. son argument.
3:00 hrs p. m. Mtre Hackett a terminé son argument.
3:00 hrs p. m. Mtre O’Donnell commence son arg.
4:00 hrs p. m. ajournée au 17 crt & 10:15 a. m.

Advenant le 17 fév. /33 &4 10:15 hrs a. m. Mtre O’Donnell
cont. son argument.

12:00 hrs p. m. ajournée a 2:00 hrs p. m.
2:00 hrs p. m. Mtre O’Donnell cont. son arg.

3:15 hrs p. m. Mtre O’Donnell a terminé son arg. et Mtre
Cook commence.

4:00 hrs p. m. ajournée au 20 crt. a 10:15 a. m.

Advenant le 20 fév. /33 4 10:15 hrs a. m. Mtre Cook cont.
Pargument.

12:15 hrs p. m. ajournée a 2:30 hrs p. m.

2:30 hrs p. m. Mtre Goudrault commence I'argum. Re
Francis Phillips.

Produit “Plaintiffs’ answer to abové described defen-
dants Further amended plea.
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4:00 hrs p. m. ajournée au 21 crt. & 10:15 hrs a. m. !

Advenant le 21 fév. /33 4 10:15 hrs a. m. Mtre Goudrault
cont. la rép.

P. O. C. A. V. quant a la cause portant le numéro 30804.

La cause portant le numéro 110169 qui n’est pas encore
terminée a raison de I’appel d’un jugement interlocutoire, elle
est en conséquence continuée Sine Die, les parties devant se pré-
senter devant le tribunal, en temps utile, pour y étre procédé
ultérieurement suivant que de droit.

J. E. DESLAURIERS,
D.P.C. 8.

Advenant ce treiziéme jour de mai 1933, les procureurs
des demandeurs dans Ia cause portant le numéro 30804, présen-
tent une motion aux fins de forcer les procureurs des héritiers’
de feu Francis Phillips, défendeurs en cette cause, de produire
lenr factum sous un délai de huit jours ou tout autre délai que
la Cour voudra bien fixer et qu’a défaut de ce faire, dans le dit
délai, ils en soient forclos, la dite motion demandant en outre
que jugement soit rendu d’abord dans la présente cause, le tout
frais a suivre le sort de la cause.

Aprés avoir entendu les parties, la Cour en vient a la con-
clusion d’accorder la premiére partie de la motion comme suit:
Ordonne aux héritiers de la succession de feu I'rancis Phillips,
de produire leur factum, de ce jour (13 mai 1933) au dixiéme
jour de juin prochain inclusivement, et ce péremptoirement, se
réservant le droit, si les circonstances le justifient, de statuer
sur la seconde partie des conclusions de la motion & toutes fins
que de droit, frais de la dite motion & suivre le sort de la cause.

J. E. DESLAURIERS,
D.P.C. 8.

Advenant le 14 juin 1933, une motion est présentée dans
la cause numéro 110169 en chambre & Montréal, devant I’Hon.
Juge Mercier, de la part du bureau Bertrand, Guérin, Goudrault
& Garneau, avocats de People of the State of New York, interve-
nant en la présente cause en vertu d’une demande devant la
Cour Supréme du Canada, demande qui lui aurait été accordée
A toutes fins que de droit, la dite motion demandant qu'une da-
te soit fixée aux fins de continuer devant cette Cour, I’enquéte
et I’audition au mérite de la présente cause,
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La motion est recue et audition en est ajournée i une da-
te ultérieure que I’'Hon. Juge Mercier fixe au 26 juin courant a
10 hrs a. m., les avocats devant se présenter en chambre ce jour-
1a a toutes fins que de droit.

J. E. DESLAURIERS,
D. P. C. S.

Advenant le 26 juin 1933 & 10:00 a. m. les parties sont en-
tendues par les procureurs respectifs sur la motion que compor-
te I’avis du 14 juin 1933, avis et motion dont ’audition a été ajour-
née a ce jour 26 juin 1933 & 10:00 hrs a. m.

Aprés avoir entendu les dites parties la Cour prend en
délibéré la demande des Procureurs Bertrand, Guérin, Goudrault
& Garneau, avocats de The People of State of New York dans
la cause portant le numéro 30804.

J. E. DESLAURIERS,
D.P.C. S.
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PART 1I.—EVIDENCE

A.— PLAINTIFF'S EVIDENCE ON
ROGATORY COMMISSION.

SUPERIOR COURT

DISTRICT OF MONTREAL
PROVINCE OF QUEBEC

No. 30804.

PEOPLE OF THE STATE OF NEW YORK,
Plaintift,

THE HEIRS OF THE LATE JOHN PHILLIPS,
Defendants,

&
THE CROWN TRUST COMPANY, _
Defendants severing in their defence,
&
THE CROWN TRUST COMPANY,

Defendant en reprise d’instance.

40 Wall Street, New York City,
Monday, January 19th, 1931.

BEFORE:

DE COURSEY FALES, Commissioner,
(In accordance with the Commissions attached in
the above-entitled action).
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APPEARANCES:
For the Plaintiff:

MAURICE GOUDRAULT, C. R., ESQ.,
(Of Bertrand, Guerin, Goudrault & Garneau),
Suite 823, Insurance Exchange Bldg., Montreal,

P. Q.
For Estate of John M. Phillips:
J. W. COOK, ESQ., and
HUGH O°’DONNELL, ESQ.,
(Of Cook & Magee), Transportation Bldg., Montreal,
P. Q.
For Estate of Francis Phillips, severing its defense:
JOHN T. HACKETT, ESQ.,

(Of Foster, Place, Hackett, Mulvena, Hackett &
20 Foster) Notre Dame Street, Montreal, P. Q.

DeCoursey Fales was sworn as Commissioner before Mr.
Southard, a Notary Public, who administered the oath.

John K. Marshall was sworn as clerk and Michael Schultz
was sworn as assistant clerk, by the Commissioner.

30 IT IS HEREBY STIPULATED AND AGREED by and
between the attorneys for the parties herein that the Commis-
sioner, DeCoursey Fales, appointed by commissions issued by
order of this Court dated March 31, 1930, and January 13, 1931,
to take testimony as.directed in said commission, shall receive
compensation at the rate of One Hundred Dollard ($100) a day
for his services for each day, or part thereof, in which he conducts
proceedings pursuant to said commission; and that Mr. John K.
Marshall, of 150 Nassau Street, City of New York, shall act as
Clerk to take down and transcribe the testimony of witnesses, and
that he shall receive the sum of One Dollar and Twenty-five cents
($1.25) per page, for the original copy and twenty-five cents

(25¢) per page, per copy, for each succeeding copy, for his ser-
vices.

4

(=

IT IS FURTHER STIPULATED AND AGREED that,
in the first instance with regard to witnesses called by the plain-



10

20

30

40

——83—

tiff, the charges of the Commissioner and Mr. Marshall, shall
be paid by the plaintiff in this case. It is also agreed between -
the parties that should witnesses be called by the defendants,
each defendant, or any of them, in such event each defendant
will assume the charges of the Commissioner and of Mr. Marshall,
with regard to witnesses called by such defendant.

IT IS AGREED that said charges above outlined will
form part of the taxable costs of the case, and will be chargeable
against the losing party or parties, according to the judgment
to be rendered in the final issue.

The parties herein consent that Messrs. Moore, Unter-
weiser, Gehrig, Lewis and Wicklow, be present at the hearings.

THE COMMISSIONER: Gentlemen, I assume you have
no objection to Mr. Marshall’s assistant, Mr. Schultz, staying here
during the proceedings, in order that he may familiarize him-
self with the case, as he is to assist Mr. Marshall later.

MR. GOUDRAULT: Mr. Commissioner, in the motion
that we made and which is in the record, it appears that plain-
tiffs stated that the said commission which is now opening,
should be returned within nine months. In the judgment ap-
pointing you as Commissioner, the said judgment does not sti-
pulate the time of the return of the commission. I would not like

" it to appear that we are proceeding now to the execution of this

Commission after the time appearing in the official court record
for its return and production. I do wish, therefore, that a sti-
pulation be made at this moment.

IT IS STIPULATED AND AGREED by the parties
hereto, by their respective attorneys, to extend the date on which
the commission and the supplementary commission may be re
turned, in accordance wtih the judgment to be rendered by a
competent court in the District of Montreal.

IT IS STIPULATED AND AGREED that the parties
consent that the depositions of the witnesses to be heard by the
Commissioner shall avail as testimony in the case, although not
signed by the respective witnesses, it being understood that the
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depositions shall be certified by the Clerk or reporter, under
his oath of office.

Depositions of witnesses, sworn and examined on the 19th
day of January in the year of Our Lord One thousand nine hun-
dred and thirty-one, at eleven o’clock in the office of DeCoursey
IFales, 40 Wall Street, in the County of New York, State of New
York, United States of America, by virtue of this commission
issued out of His Majesty’s said Superior Court, to us DeCoursey
Fales, a lawyer, of 40 Wall Street, City and State of New York,
directed for the examination of witnesses in a cause therein
pending between The People of the State of New York, plaintiff
and Heirs of the late John M. Phillips, et al., Defendants: — I, .
the Commissioner acting under the said commission, and also
the clerk by me employed in taking, writing down, transecribing
and engrossing the said depositions, baving first duly taken the
oaths annexed to the said commission, according to the tenor
and effect thereof and as thereby directed heard the following
depositions:

DEPOSITION OF S. HOWARD COHEN. i

S. HOWARD COHEN, of 23 West 73rd Street, New York
City, in the County of New York, an attorney and counsellor-
at-law, a witness produced, sworn and examined on the part and
behalf of the People of the State of New York, the plaintiff,
deposeth and saith as follows:

BY THE COMMISSIONER:

Q.—Mr. Cohen, you are about to be examined in the matter
of the case of the Superior Court, District of Montreal, Province
of Quebec; the People of the State of New York, plaintiff, against
The Heirs of the Late John Phillips, defendants; and The Crown
Trust Company, Defendants severing in their defence; and The
Crown Trust Company, Defendant en reprise d’instance: Do you
swear you will true answer make to all such questions as shall
be asked by you, without favor, and speak the whole truth and
nothing but the truth, so help you God? A.—I affirm.

DIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—Mr. Cohen, will you tell us your age and occupation?
A.—I am 49 years of age, and I am an attorney and counsellor-
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S. Howard Cohen for plaintiff (direct examination).

at-law, and chief clerk of the Board of Elections of the City of
New York since March 4, 1914.

Q.—Now, Mr. Cohen, in your capacity of Chief Clerk of
the Board of Elections, you knew Mr. Maurice E. Connolly?
A.—Yes. I have examined the records of the Board of Elections
and I find that at the general elections held in the years 1913,
1917, 1921 and 1925, Maurice E. Connolly was elected Borough
President of the Borough of Queens. Under the terms of the
Charter, municipal elections are held in this City every four
years.

Q.—Is it of your knowledge that Maurice E. Connolly
entered into his office and performed his duties as President of
the Borough of Queens? A.—I knew him as President of the
Borough of Queens, and I have seen him as Borough President
sitting on the Board of Estimate and Apportionment in New
York; I have also seen him at his residence and at his office in
the Borough Hall. :

Q.—In his time of office? A.—During his period of office,

es. :
Y Q.—I understand that the Borough of Queens is in Queens
County, and forms part of the City of New York? A.—The
Borough of Queens is entirely in the County of Queens, and is
one of the boroughs constituting the City of New York, one of
the five boroughs.

Q.—Do you know if Mr, Connolly took the oath of office?
A.—T do not. The Charter requires that the oath be filed with
the City Clerk.

ITIS STIPULATED AND ADMITTED that Mr. Connolly
acted as President of the Borough of Queens, and that he did
take his oath upon his election, each time.

MR. GOUDRAULT: There are no more questions of this
witness, Mr. Commissioner.

(No cross-examination).
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DEPOSITION OF WILLAM H. BERTRAM.

WILLIAM H. BERTRAM, 45 years of age, residence 223-20
106th Avenue, Queens Village, Long Island, in the County of
Queens, designing engineer, a witness produced, sworn and exam-
ined on the part and behalf of the People of the State of New
York, the plaintiff, deposeth and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT: |

Q.—Mr. Bertram, are you still in the employ of the City
of New York? A.—I am. .

Q.—How long have you been in the employ of the City
of New York, altogether? A.—Since 1905, 25 years.

Q~—What is your actual position in the City of New
York? A.—Now I am employed by the Borough President of
Queens as Designing Engineer, with the Sewer Department.

Q.—Do I understand that you describe yourself as being
the head of the Designing Department of the Sewer Depart-
ment of the Borough of Queens? A.—Yes; that is on the sewer
construction.

Q.—How long have you held that position? A.—Since Mr.
Seeley left, about two years. '

Q.—You do not recollect the exact date of your appoint-
ment? The month? A.—No; it was April — what year it was
I don’t know.

Q.—Was it about 19287 A.—April, 1928, T think.

Q.—Previous to that amvas your con-
nection with Mr. Seeley, whose place you took? A.—I was
assistant to ﬁim. —_————— T

Q—And what was the denomination or description of
Mr. Seeley’s position? A.—Just what mine is now.

Q.—Head of the Designing Department, of the Depart-
ment of Sewers? A.—Yes, sir. _

Q—Are you called the Assistant Engineer? A.—My
title is Assistant Engineer.

Q.—The same as Mr. Seeley’s title was? A.—Exactly.

Q.—Assistant engineer to whom? A.—That is a civil
service title.

Q.—Who was the immediate superior of the assistant
Engineer? A.—The Engineer of Sewers.

Q.—And who is he? A.—Mr. J. Franklin Perrine.

Q.—Is he the same engineer as at the time of the occupa-
tion of the position by Mr. Seeley? A.—He was not chief
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engineer, James Rice was Chief engineer, on highways, sewers,
ete.

Q.—Who was Mr. Seeley’s immediate superior? A.—Mr.
Perrine.

Q—How is it that you came to have Mr. Seeley’s posi-
tion? A.—How did I get his position?

. Q—Yes. A.—Why, he was dismissed from the service.

Q.—I suppose, Mr. Bertram, you have a thorough know-
ledge of the sewage system of the Borough of Queens? A.—I
think so, yes.

Q.—Do you know such a thing as the Rockaway and the
Jamaica systems? A.—Yes, sir.

Q.—Could you tell us, in as few words as possible, what
is understood by the Rockaway System? A.—The Rockaway
System was a system of sanitary sewers; sewers to take the
house water, from the toilets, baths, and so on, and not the
water that falls on the streets, rain water, in other words; it
separates the two flows. Sanitary sewers were built in Rock-
away.

Q.—And the same is true also of Jamaica? A.—The same
is true for Jamaica, but they have built some storm water
sewers there.

Q.—That was for the sanitary system of sewage in Rock-
away? A.—Yes, sir.

Q.—What was the Jamaica system as compared with the
Rockaway system? A.—DPractically the same thing, except
that in Rockaway we built no storm water sewers; while in
Jamaica we did build some. The Jamaica system was therefore
further advanced, in other words, than the Rockaways.

Q.—Otherwise there is no special difference between the
two systems, Rockaway and Jamaica? A.—No.

Q.—What gives the name to those systems? A.—Simply
the location, one is in Rockaway, and the other in Jamaica.

Q.—Now, Mr. Bertram, it would appear, and is it of your
knowledge that both the Rockaway and Jamaica divisions are
in the County of Queens? A.—Yes, sir: as far as we build
sewers in the City of New York. Part of Rockaway and Far
Roclxaway is in Nassau County

Q.—What is the meaning of Rockaway and Jamaica, are
they villages and towns? A.—They are all part of the City of
New York now, parts of the Borough of Queens, subdivisions.
Rockaway was an incorporated v111a¢re at one time; it is not
part of the City of New York.
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BY MR. HACKETT:

Q—Mr. Bertram, Jamaica is a certain well defined
geographical area within the Borough of Queens? A.—That is
correct.

Q.—And Rockaway, likewise? A.—VYes.

Q.—Are they contiguous? A.—No, Jamaica Bay is in
between Long Island and the Rockaway Peninsula, separates
Jamaica Bay from the Atlantic Ocean. All in the Borough of
Queens. ‘

Q.—Both in Queens? A.—Yes.

BY MR. GOUDRAULT:

Q.—We are going to produce contracts and documents in
which reference is made to the MType A system, and Type B
system. Are you in position to explain in a few words what is
meant by Type A system? A.—I think I can straighten that
all out. Type A was a method of construction, and Type B was
a method of construction.

Q.—What was Type A A.—A model of construction,
they set up the forms in the trench and poured the concrete in
the form. Type B was a pipe already cast as a pipe, and lowered
as a pipe into the sewer. In one case, they built the sewer in
the trench; in the other case they built it on the ground and
lowered it into the trench. :

Q.—In the course of your work, Mr. Bertram, you have
seen and examined both systems, I understand? A.—I have
seen both systems.

Q.—You have given us, Mr. Bertram, what is meant by
the Type A system? A.—Yes.

Q.—For the construction of sewers? A.—Yes, sir.

Q.—And also what is meant by Type B? A.—Yes, sir.

Q.—And furthermore, you have told us that in the Type
B system they use, there, precast pipes only? A.—Precast pipes,
the B type.

Q.—And what do they use instead of precast pipes in the
Type A system? A.—I thought I explained that; we put the
concrete in the trench and pour the concrete around it; a model
form in the shape of pipe, and we pour the concrete around it.

Q.—And that is to take the place of the precast pipe used
in 1913? A.—They use Type A and Type B in both systems of
sewage. They use Type A or Type B in the sanitary system.

Q.—Do you know the size of the precast pipes that were
used from 1917 to 1927? A.—The smallest precast concrete
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pipe we used was 24 inches, and we did use some as large as
8 feet in diameter.

Q.—How big are the monohthlc sewers? A.—The smallest
monolithic concrete sewer is 27 inches, and that went to any
size at all, we built them 14 feet wide and 9 feet high. I do not
know what the biggest were that we did use, but I remember
14 feet by 9 feet in a storm sewer in Jamaica. I do not know
what sizes the monolithic can be built — simply if you have the
streets wide enough.

Q.—AMr. Bertram, I uunderstand that there were small
pipes used connecting the main sewer system to the house, and
then they were using what type of pipes for that purpose?
A.—6 inch vitrified pipe, or a 6 inch cement pipe.

Q—Would you explain the difference in the use of the
two? A.—They are both used for the same purpose, to connect
the house with the sewer pipe, in other words.

Q—Would you explain the character of the two, first,
of the vitrified type of pipe? A.—Well, a vitrified pipe is a
hard clay with a soft glaze. The other is simply the cement pipe
cast with a form, 6 inches in diameter.

Q.—Can either be used? A.—Either could be used, and
still are being used.

Q.—Was the vitrified pipe in position with the re-enforced
pipe? A.—No, except with the one size, 24 inches, that we used.

Q.—Both of these kinds of sewers are to be found in
Queens Borough? A.—Yes.

Q.—The smallest precast was how many inches? A.—24
inches.

Q.—And the largest vitrified was — A.—24 inches.

Q.—I suppose the vitrified pipe and the cement pipe were
made at the plant and then delivered? A.—The vitrified pipe
would have to be; but the precast —

Q.—But we are speaking of the small cement pipes. A.
That can be made alongside the worl\, just as rapidly, just to
mix the ingredients.

Q.—Is it of your knowledge that it was, as a matter of
fact, made on the grounds, or near the place where the sewers
were being constructed? A.—I know that the larger pipes were
but I won't say as to the 24-inches pipes. I saw the bigger pipes
being made, 3-feet, 4-feet, 5-feet.

Q.—Are you speaking, when make that statement, of the
concrete re-enforced pipe? A.—The precast pipe.
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Q.—You know what we mean, Mr, Bertram, the small,
machine made cement pipes? A.—The machine made has to be
made at the factory.

Q.—Just the same as the vitrified? A.—The same as the
vitrified, yes.

Q.—Mr. Bertram, do you know when the cement manu-
factured pipe was first used in Queens Borough? A.—You
mean the precast pipe, or the small sized cement?

Q.—Exactly; the small sized cement pipe. A.—That was
not used until quite a while after the precast. Just what date
it came in, I don’t know —

Q.—The year? A.—About 1925, I should say. I don’t
know. I would have to hunt the records to find that.

Q.—Then, until that manufactured cement pipe came into
use, I understand it was a vitrified pipe? A.—Entirely.

Q.—That was entirely used? A.—Entirely, yes.

Q.—I suppose you can tell us the year, the exact year in
which this manufactured cement pipe was used instead of the
vitrified? A.—I can from the records, yes. We were not so
much concerned with them. Our design called for a size, and
it was up to the Chief Engineer to accept.

Q.—Did you use the manufactured cement pipe only of
the precast type? A.—You are talking about pipe now, small
sized cement pipe?

Q.—Exactly. Did you use them only with the precast
system, the Type B system? A.—That is the way the specifica-
tion were made up. Specifications for Tyre B included precast
concrete pipe, and the cement pipe, the Type A, included mono-
lithic and vitrified.

MR. HACKETT: Did you say precast and machine
made?

THE WITNESS: Precast, and that small size cement
pipe. That was all machine made. That was made alongside
the trench, hand cast. But the smaller sizes were made and
brought in to the trench.

MR. GOUDRAULT: I will make this clear by another
question, Mr. Hackett.

Q.—If I understand well, then, Mr. Bertram, the specifica-
tions for the construction of sewers in the Borough of Queens
to your knowledge, from a certain year, called for the use of
the small cement manufactured pipe with the precast pipes or
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system, Type B, and the said specifications called for the use
of vitrified pipe whenever the monolithic system or Type A
system was used. A.—That is correct.

~ Q.—That is correct. A.—They were in competition. On
any Job we could have used either type. Always in competition.

Q.—But then the contractors could not use the small
manufactured cement pipe with the monolithic, and they could
not use, either, the vitrified pipe with the precast, according
to specifications. A.—The specifications were so drawn that they
could not use those combinations.

Q—All right. Well, now, in your own experience did
that make any difference? Could the contractors have used
either the small cement manufactured pipe or the vitrified pipe
applied either to the monolithic pipes or the precast pipes? A.
They could, yes. '

MR. HACKETT: I object to the question as being
illegal and irrelevant. .

THE COMMISSIONER: I will take it subject to ob-
jection.

Q.—During the period of time which goes from January,
1917 to April, 1928, Mr. Bertram, I understand you were closely
connected with the Sewer Department of the Borough of
Queens? A.—Yes, I have been there since 1914,

Q.—And you pretty well know what was being, — the
sewers that were being constructed during that period from 1917
to 1928? A.—Yes.

Q.—During that period of time, from 1917 to 1928, I un-
derstand that precast pipe sewers became in use in the Borough
of Queens? A.—They did, yes.

Q.—When first? A.—I don’t remember that. I think it
was 1916 or 1917.

Q.—To the best of your recollection it was 1916 or 1917?
A.—T remember the pipe being substituted in a contract that
was already let. I remember that.,

Q.—Do you know what that contract was? A.—In Rich-
mond Hill, T know. Just exactly what street, I don’t know.

Q.—If this contract was shown to you, would you recol-
lect when A.—I think I would, yes.

Q.—Now, before the precast pipe sewers were introduced
in Queens Borough in 1916 or 1917, as you state, what kind of
sewers were being built? What kind of pipe, or system or type?
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A.—We built a combined system, a storm system and sanitary
system.

Q.—Just a minute. You stated at the very beginning of
your examination that the Type B was a precast pipe. A.—That
is correct.

Q—And you further stated that the monolithic system
could be known also and described also as the Type A? A.—Yes.

Q.—Well, my question to you now is, was that monolithic
system or Type A being used in the construction of sewers in
the Borough of Queens prior to the introduction of the precast
system? A.—Yes. That and vitrified pipe, yes.

Q.—Do you recollect the jobs in which the precast pipe
was first specified in Queens Borough? A.—No. I wouldn’t
be able to remember the jobs. '

Q.—A minute ago you remembered the year, stating that
it was 1916 or 1917. A—Well that is about the time. I may
be off by a year, but it was about that time.

Q)—Now will you take communication of my original
exhibit, the property of the City of New York, Department of
Finance, Office of the Comptroller, which purports to be a con-
tract for the construction of a sewer on Collins Avenue, which
appears to be approved as of the 15th of February, 1917; the
said contract containing, on a certain page marked 1, Notice
to Bidders where bidders are invited to tender bids both on
monolithic and on precast pipes; and state if it is to your know-
ledge, Mr. Bertram, that this would be the first time that precast
pipe or Type B system for sewers was being introduced in spe-
cifications and plans for the construction of sewers in the Borough
of Queens? A.—I w ouldn’t want to say that was the first time
it was specified.

Q.—You wouldn’t want to say that was the first time it
was specified? A.—No, I couldn’t say that.

MR. HACKETT: Who was the contractor in this case?

THE WITNESS: The name is there. Joseph L. Segretto
is the name.

MR. GOUDRAULT: It was awarded to Segretto.

Q.—Now, will you take communication of an original
contract, the property of the City of New York, which purports
to be a contract for the construction of a sewer on Hull Avenue,
in the Borough of Queens, together with a notice to bidders, in
which notice appears that bidders are invited to tender bids
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on monolithic and precast pipes, or system [; system 4 and
system B. A.—Yes.

Q.—And will you state if you are in a position to tell
us whether or not in this particular instance it was the first,

or one of the first time that the precast pipe was introduced?

A.—That was an early one, but I wouldn’t want to say it was
the first, second or third.

MR. HACKETT: What was the date of that, Mr. Goud-
rault? (Mr. Goudrault hands exhibit to counsel).

MR. HACKETT: No. 47339, April 23, 1917. That also
says awarded to Joseph L. Segretto.

MR. GOUDRAULT: Joseph L. Segretto & Co.

Q.—Well, now, Mr. Bertram, I want you to look again at
this —

MR. COOK: What was Mr. Bertram’s answer to that
question? It was one of the early contracts?

MR. GOUDRAULT: Yes. He answered that he did not
think it would be the first. He said it was among the early

ones where precast pipe was mentioned, but he could not say

whether it was the first or not.

Q.—Have you ever seen these before, Mr. Bertram, these
two original contracts? A.—It is in the books. I didn’t see
this part of the contract, these things.

Q.—That is just what I refer to, the red part of it. 1
asked you and I showed you the very spot where I wanted
you to refresh your memory. A.-—Yes, I have seen that.

Q.—You have seen this one, this exhibit? A.—Yes.

Q.—Have you seen this other exhibit, this contract bear-
ing No. 47339, and this contract bearing No. 473407 You have
seen those before? A.—I have seen those red pages. And these
others papers in connection with that, I don’t remember seeing
this (indicating).

Q.—Wait a minute. I don’t want you to state whether
or not you have seen all the book, but I have shown to you the
very pages which are here, in both of these original contracts,
and, I want you to state if you have seen these before, at the
pages where I show you. A.—Yes. .

MR. HACKETT: How do you identify the pages which
vou have shown him?
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MR. GOUDRAULT: Is that a question to me?
MR. HACKETT: To the witness.

MR. COOK: We have not seen those pages.
MR. GOUDRAULT: All right.

THE COMMISSIONER: 1 think counsel would like to
see the two specified pages.

(Counsel examines pages referred to).

Q.—Do you recollect on what occasion you did see the
pages that I have shown to you in these two original contracts?
A.—Well, these books are made up in groups of six.

Q—No. Just answer my question, Mr. Bertram. Do you
remember the occasion in which you have seen the parts of
these contracts that I have shown to you, since you stated you
saw them? A.—Well, it was my duty to check the contracts,
check the preparation of these books. Whether T saw this
particular one, or one of the other five in the group, that is a
thing that I don’t know. But they were all alike when they left
my hands.

Q.—Were you ever called upon to explain if the Collins
Avenue contract and the Hull Avenue contract, respectively bear-
ing numbers 47,340 and 47,339, were the first or among the
first contracts in which the precast pipe was used in the Borough
of Queens? A.—I don’t remember being asked whether those
were the first, or not. . :

Q.—You don’t remember? A.—No,

MR. O'DONNELL: You don’t know anything about
those particular contracts, as a matter of fact.

THE WITNESS: I know that they were among the early
contracts that included the Type B sewer.

THE COMMISSIONER: These are not put in as
evidence, as exhibits?

MR. GOUDRAULT: Not yet, no.

Q.—Do you personally know, Mr. Bertram, how that pre-
cast pipe system was put in first, in the specifications for the
construction of sewers? A,—I don’t know. Seeley told me
that —
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MR. O’DONNELL: I object to what Seeley told him.

Q.—Otherwise, you don’t know? A.—My superior told
me, —

MR. O'DONNELL: 1 object to what Seeley told you. You
don’t know personally?

THE WITNESS: No.

Q.—Oh, no. Did you have anything to do with the prepar-
ation of the specifications for contracts? A.—I checked them
after they were prepared.

MR. O'DONNELL: That is all you did?
THE WITNESS: That is all T did with them.

Q.—And did you notice at one time that the Type B system,
which is the precast pipe, was being introduced in the specifica-
tions? A.—Yes. I noted that. .

Q.—You have noticed that in the contracts? A.—When
it began I knew that was in there, yes.

Q.—In going back to your records, Mr, Bertram, would
you be in a position to state in what contract for the Borough
of Queens, the precast pipe was first used? A.—I could find
the records, yes. :

Q.—And you could state when for the first time the pre-
cast pipe was mentioned in the specifications? A.—I think so,
yes.

Q.—All right; will you tell us, then? A.—Yes.

Q.—These two documents, Mr. Bertram, are the contracts
of the City of New York with the contractors, aren’t they? A.
They are.

Q.—Will you look at them and state whether you are sure
or not?

MR. O'DONNELL: They speak for themselves,
THE WITNESS: They speak for themselves.

MR. COOK: Those are the ones vou referred to before.
aren’t they?

MR. GOUDRAULT: Exactly.
MR. COOK: Yes.
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(Witness examines documents),

THE WITNESS: That is the contract for the Hull
Avenue job. (Indicating).

Q.—What is the answer? A.—That is the contract for
the Hull Avenue job, and this, I believe, is the contract for the
Collins Avenue job.

Q.—For the Collins Avenue job? A.—Yes.

Q.—Do you know the signature of Maurice E. Connolly?
A.—I think T do.

Q.—Do you or do you not know? A.—I have seen it enough
times, yes.

Q.—You have seen it often? A.—Very often.

Q—Then you do know? A.—Yes.

(Recess from 1.00 to 2.00 p. m.)

AT'TER RECESS. 2.00 p. m.

(Mr. Thomas F. Purcell appeared as a witness called on
behalf of the plaintiff, and was directed by the Commissioner to
appear on Wednesday, January 21, 1931, at 11 a. m.)

WILLIAM H. BERTRAM, resumed end further testified:
BY MR. GOUDRAULT (Continuing) :

Q.—MTr. Bertram, do you recollect preparing a tabulation
of the awards of all cont1 acts for sewer constructions in the
Borough of Queens, from a certain date to a certain date? A.—I
have prepared any number of such tabulations.

Q.—You have? A.—Yes.

Q.—Will you take communication of this tabulation, which
is a photostatic copy, and tell us if this is the document you
referred to in your answer?

MR. HACKETT: Well, in so far as my client is con-
cerned, Mr. Commissioner, T feel that T should make an objection
to the- mtroductlon of thls document as entirely irrelevant; for
the moment, anyway.

THE COMMISSIONER: You are offering this in evid-
ence now?
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MR. GOUDRAULT: Yes.
MR. COOK: Are you offering it in evidence?
MR. GOUDRAULT: I am.

MR. COOK: T object, on behalf of the defendant, to its
production, as utterly irrelevant. The plaintiff’s action is based
on certain specific claims, and we have here nothing whatever
to connect this document with the claims that are being advanced.
It may be right, or it may not; but there is nothing at the moment
to show. I think also its production is premature, Mr. Commis-
sioner.

MR. GOUDRAULT: I understand the answer will be
taken under the objections of Mr. Hackett and Mr. Cook.

THE COMMISSIONER: I will take it, subject to a later
ruling.

Q.—What is your answer? ’
MR. COOK: You are producing that as an exhibit?
MR. GOUDRAULT: I will, in a minute.

Q.—What is your answer? A.—Yes.
Q.—You prepared it? A.—Yes.

THE COMMISSIONER: This is Plaintiff’s Exhibit No. 1.

MR. GOUDRAULT: I produce this tabulation as Ex-
hibit No. C-1.

MR. COOK: 1 object again, Mr. Commissioner. There
may be something in this which is relevant to my friend’s case,
but until he indicates what it is, it is impossible for us to let
this document go into the record without objection. I don’t think
it is proper. Here is a document with dozens and dozens of entries
on it that have apparently no connection whatever with this case,
so much so that until we know what my friend wants, we can
not even frame a proper objection to it.

MR. HACKETT: I would like to associate myself with
the remarks of Mr. Cook, and to ask that the benefit of the
objection formulated by him enure to my client.

THE COMMISSIONER: - The Commissioner will take
the exhibit, subject to a later ruling.
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MR. HACKETT: Yes.

MR. GOUDRAULT: A later ruling on your part?
THE COMMISSIONER: On my part, yes.

MR. HACKETT: Exhibit C1, Mr. Goudrault?

MR. GOUDRAULT: C-l.

(The said document was thereupon received in evidence
and marked Plaintiff’s Exhibit C-1 of January 19, 1931).

Q.—This tabulation, I understand, was prepared, as you
stated, by you and under your supervision? A.—Yes, sir.

Q—Was this tabulation prepared from the original re-
cords that are at the City of New York? A.—They were pre-
pared from contract books.

Q.—Contract books? A.—Yes.

MR. COOK: I renew my objection, on the ground that
it is irrelevant.

THE COMMISSIONER: 1 will take it.
Q.—I understand that this tabulation contains, —

MR. HACKETT: Mr. Goudrault, would you mind modify-
ing the form of the question? Just ask the witness what it
contains.

MR. GOUDRAULT: All right.

MR. HACKETT: If you feel that the document does not
speak for itself.

Q—Will you tell us, in as few words as possible, what
the exhibit C-1 contains? First of all, from what year to what
year does it run? A.—The first date in here is September 23,
07.

Q.—1907? A.—1907.

Q—To? A.—To November 28th, 1927.

Q.—To November 28th, 1927. A.—Yes.

| MR. GOUDRAULT: Well, now I offer, as evidence from
that Exhibit C-1, that portion of the tabulation which runs from
the 15th of May, 1917, to 2nd of April, 1928.

MR. O’DONNELL: Subject to the same objection.
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MR. GOUDRAULT: Sure.
MR. HACKETT: All subject to a later ruling.

THE COMMISSIONER: Will you describe it, Mr.
Bertram, so that we will know what it is about?

MR. GOUDRAULT: Yes.

THE WITNESS: This is a record of sewer contracts
and the dates the bids were opened, the date the contract was
signed, date work started and completed, and time allowed, the
contractor’s name, and field engineer, the estimates, the engin-
eer’s estimates, the contractor’s low bid, the final cost, type of
the sewer, date of the final authorization by the Board of
Estimate, and the number of bidders, and the segregation as to
Type A or B. And then there is a percentage of the high and low
bidders, percentage of the bids, the final estimate by the engin-
eers. And then there is the highest bid. Almost a complete record.

MR. HACKETT: Does it show all the bids?

THE WITNESS: No. It gives the lowest bidder and the
highest bid ; the name of the successful contractor.

MR. GEHRIG: May we see it just a moment; that is, if
you are through with it?

MR. GOUDRAULT: Yes. I want to show you where it
starts,

MR. GEHRIG: T just want to look at it; that is all.
MR. GOUDRAULT: All right.

Q.—I understood you to say that that tabulation was made
under your supervision from the original records.

MR. COOK: One moment, please, Mr. Goudrault.
Could we look at this for a minute, if you please?

MR. GOUDRAULT: Sure.
(Counsel examines exhibit).

MR. HACKETT: With further reference to this docu-
ment styled C-1, I make a further objection, that it is not the
best evidence.
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MR. O’DONNELL: I ask that that objection avail to
the other defendants.

THE COMMISIONER: Yes, that objection avails to the
other defendant.

Q—You still have the original of this tabulation, Mr.
Bertram? A.—I don’t believe I have it.

Q.—Who would have it? A.—That would be a hard ques-
tion to answer. Mr. Benjamin Weiss was getting a lot of that
data together, and I got it ready.

Q.—Do you know the department which would be in pos-
session of the original? A.—I eouldn’t say where the originals
were now.

Q.—I am asking if you know personally who would have
the original of this tabulation from which this photostatic copy
was made? A.—I am trying to figure out who would. I don’t
know anybody but Weiss w ho w ould be able to tell you where
to find it.

Q.—Where is Weiss? A.—He is down in the Chief
Engineer’s office.

Q.—Of the Borough of Queens? A.—Yes.

MR. GOUDRAULT: I offer in evidence that part of
Exhibit C-1 that refers to contracts awarded after the first of
January, 1917, to the 2nd of April, 1928.

MR. COOK: I renew my objection to the production of
this document on the grounds previously stated; also on the
ground that it is not the best evidence of the existence or execu-
tion of any of the contracts referred to in it.

THE COMMISSIONER: Is that an exact copy of what
vou got ready?

THE WITNESS: It is a i)hotostatic copy, as far as 1
can see.

Q.—It was made by your own hand\\mtlng"A —Oh, no,
I supervised the pr eparatlon of it. That is a lot of work. That
took two men to do. It had to be done quickly.

Q—And it was prepared by those two men under your
supervision, and the data necessary for the preparation of this
tabulation was taken from what records? A.—From the con-
tract books.
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Q.—The contract books? A.—And when the contract
book failed to give us the information, we dug it out of the files.

MR. HACKETT: You did not, of course, verify the ac-
curacy of each entry?

THE WITNESS: 1 did not, no. I did not have time to
do that.

Q.—It has been made from the official records of the
Borough of Queens, hasn’t it? A.—That is correct, yes.
Q.—And it was made under your supervision, from the

- official records? A.—Yes.

Q.—You have explained to us, Mr. Bertram, what was
understood by the Jamaica and the Rockaway systems, pre-
viously? A.—Yes.

Q.—Do you know in what year the Rockaway and Jamaica
systems started? A.—You mean, —

Q.—I mean the construction. A.—I am not dead certain
of the date when the construction began. I could tell you quickly
if T looked it up on the sheet.

Q.—All right, we will let you look at it. By looking at
this Exhibit C-1, could you tell us the approximate date on
which the work began for the Jamaica and Rockaway system?
A.—Bids were opened on February 13, 1925, for the first Jamaica
svstem job.

Q—What date? A.—February 13, 1925.

Q.—That is for the Jamaica system? A.—Yes, sir. -

Q.—And the Rockaway? A.—JIor the Rockaway system,
on August 18, 1924.

Q.—August what date? A.—18th, bids were opened. Work
started, — didn’t start until May 4, 1925.

MR. HACHETT: What date was that?
THE WITNESS: May 4, 1925, work started.
MR. COOK: That was on both?

THE WITNESS: That is the Rockaway system. The
date work started on the other one was April 7, 1925.

Q.—I understand, Mr. Bertram, that in the Rockaway
system there was a disposal plant of 69 feet that was built,
wasn’t there? A.—A disposal plant?
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Q.—Of 96 feet. A.—You can’t describe it by length. It
is a building. It was built at Beach Channel Drive and Ham-
mel’s Boulevard.

Q—N ow, do you know how many monolithic sewers have
been built in the Jamaica system and in the Rockaway system,
between the sizes of two feet and eight feet? A.—How many
sewers?

Q.—How many monolithic sewer S, or Type A sewers, have
been built in the Jamaica system and in the Rockaway sy: stem"

MR. COOK: Mr. Goudrault, limit your question. Be-
tween the period covered by the action.

MR. GOUDRAULT: No. That is why I asked him the
plekus questlon He said 1924 in the Rockaway system, and
1925 in the Jamaica system.

MR. COOK: T see.

Q.—Since those dates, will you tell us how many mono-
lithic sewers have been built? A.—You mean how many con-
tracts?

Q.—Yes, how many contracts for monolithic sewers have
been granted in the Jamaica system and in the Rockaway sys-
tem? A.—Well, there was one in the Rockaway system.

Q.—And which one is that? A.—At Hammel’s Boule-
vard; Beach Channel Drive to Hammel’s Boulevard.

Q.—To refresh your recollection as to date, will you re-
fresh your recollection from the tabulation that you have pre-
pared, and identify and see if you can state on what date that
Hammel’s Boulevard contract was awarded? A.—It was the
Hammel’s Boulevard job, from Beach Channel Drive to Amstel
Avenue, and so forth.

Q.—Will you tell us from your tabulatlon the date of
the award of the contract, and the completion, and the name of
the contractor? A. —Bids were opened on the 12th of August,
1924 ; contract was signed on September 12, 1924, and the work
was stm ted on September 30, 1924, Work was flnlshed on May
1. 1926. Low bidder was Patrick McGovern, Inc.

Q.—And who got the contract? A.—That is the contract:
or, Patrick McGovern, Inc.

Q—C‘m you te11 me of any other monolithic sewer that
was built in either the Jamaica or the Rockaway System, where
it was in competition with precast pipe, and where the diameters
were between two feet and eight feet? A.—I don’t know of
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any other monolithic sewer that was built with diameter be-
tween 2 and 8 feet.

MR. HACKETT: Is it a fact, Mr. Bertram, that you are
testifying from the document filed as Exhibit CG-1, and that
you would be unable to give these answers if you had not that
document?

THE WITNESS: I wouldn’t be able to give you the
dates.

MR. HACKETT: Nor the facts?

THE WITNESS: I could tell you about the Rockaway
sewer, of McGovern’s sewer down there. I know about that.
And I know of another monolithic sewer, but the size was bigger
than that.

Q. Did you have anything to do with the bids for those?
A.—I took the tabulations when bids were opened. The Commis-
sioner of Public Works usually read the bids off and we tabula-
ted them as they were read.

Q.—And that was part of your work? A.—Yes.

Q.—Now, do you remember the occasion of Patrick Mec-
Govern getting the contract for Hammel’s Boulevard? A.—-I
remember figuring up his bid and finding him the low bidder,
res.
’ Q.—Do you know if there were any other bidders for that
sewer? A.—There were other bidders, ves. -

Q.—Did they bid on precast pipe sewer? A.—There were
some bids on precast.

MR. COOK: Mr. Commissioner, I understood — I hope
that all this evidence is under reservation of our objections.

THE COMMISSIONER: Oh, certainly. Make what re-
servations you want.

MR. COOK: We object to all this evidence as illegal.
Mr. Goudrault, you understand that?

MR. GOUDRAULT: Why, certainly.
MR. COOK: No acquiescence as to the legality.

THE COMMISSIONER: You mean in reference to this
exhibit?
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MR. COOK: Yes.

MR. HACKETT: And the testimony of the witness
based upon it.

MR. COOK: It is understood that all our objections
apply to all the testimony of this witness on this line.

MR. GOUDRAULT: Yes.
THE COMMISSIONER: In reference to Exhibit C-1.
MR. COOK: In reference to Exhibit C-1.

Q.—Did I understand you to say, Mr. Bertram, that your
work in the Sewer Department of the Borough of Queens, obliged
you to take communication of these bids, plans and specifica-
tions of contracts for sewers? A.—I don’t know just what you
mean by that.

Q—Well, T will put the question otherwise. It is not
clear enough. On this Exhibit C-1, there is, as you stated, a list
of contracts that were awarded for the construction of sewers
in the Borough of Queens, which run from, say, January 1, 1917,
to the 2nd of April, 1928? A.—Yes.

Q.—Well, those contracts that were awarded, I under-
stand were awarded after bids had been received by the Sewer
Department? A.—By the DBorough President. The Borough
President received the bids, not the Sewer Department.

Q.—But in your capacity as assistant to Mr. Seeley, and
in any other capacity as a member of the staff of the Sewer
Department, did you have anything to do with the controlling
and verification of those bids and contracts? A.—Well, we
figured up the prices bid, to see who was the low bidder, and
submitted that to the chief, the chief engineer.

Q.—And I understand that was part of your work? A.
That was part of my work. '

Q.—Do you recollect personally conducting that work?
A—Yes.

Q.—On contracts which are here enumerated from January
1, 1917, to the second day of April, 19287 A.—Yes.

Q.—I1 further understand that your work brought you in
immediate contact with the original bids that were filed by con-
tractors? A.—Yes. I saw them all.

Q.—You saw them all? A.—Yes.

Q.—And after you had this tabulation, C-1, prepared by
employees of the Department under your supervision, did vou



10

20

30

40

—105—-
William H. Bertram for plaintiff (direct examinaiion).

satisfy yourself that it was in accordance with the documents
with which they had to make up this tabulation under our
supervision? A.—Yes, I had the men check it.

MR. COOK: I object to that.

MR. HACKETT: The witness has already said, Mr.
Commissioner, that he did not verify personally.

THE COMMISSIONER: He said this was made under
his supervision.

MR. HACKETT: But that he did not check personally.

MR. GOUDRAULT: He certainly did not let the docu-
ment go out without being sure that it was not a fake document.

MR. O’DONNELL: Don’t tell him what yon want him
to state.

MR. HACKETT: Mr. Goudrault, we will have to make
the witness’s statement

MR. GOUDRAULT: Well, he can qualify it and make
it a little clearer.

Mr. HACKETT: You have stated, Mr. Bertram, that you
gave instructions to men working under you to prepare Ex-
hibit C-1.

THE WITNESS: Yes.

MR. HACKETT: And that you did not check the ac-
curacy with which they did their work.

THE WITNESS: I personally did not do it, no. But I
egave one team of men information to go ahead with it, and I
would take that when they were through and give it to another
team, and one team checked the other, So that it is reasonably
correct.

Q.—iIs it to your knowledge, Mr. Bertram, that these
men working under your supervision, did prepare their work
by checking the data and the details necessary for the prepara-
tion from the records and bids and specifications that were in
the Sewer Department where they were working? A.—From
the available records, yes.

MR. COOK: Same objection.
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MR. O’ DONNELL: Same objection.

Q.—Do you know personally, Mr. Bertram, if after Mec-
Govern got the contract for the Hammel’s Boulevard sewer, if
there were any changes made in the Sewer Department of the
Borough of Queens, in the specifications for monolithic sewers?
A.—Yes. The specifications were made quite stringent.

Q.—What is that? A.—They were made very much
stiffer. They were stiffened up.

Q.—Who made those, — who suggested or made or in- °
structed to be made, those changes in the said specifications
for monolithic sewers?

MR. HACKETT: Just a minute. I object, —
Q.—Was it made in your presence?

MR. HACKETT: One minute, Mr. Goudrault, please.
Inasmuch as we are dealing with documents which are in exist-

-ence, and inasmuch as all the witness can do is express an

opinion as to their relative stringency, the question should be
held in abeyance until the documents are available.

MR. GOUDRAULT: All right.

Q.—Will you take communication of a plan, profile and
details for the construction of a sanitary sewer and appurtenances
in 150th Avenue, from pumping station at 134th Street to Judith
Street, and Judith Street from 150th Avenue to Farmers Boule-
vard, in the Borough of Queens, dated December 8th, 19247

' MR. COOK: May I see that, Mr. Goudrault?
(Counsel examines papers referred to.)

MR. COOK: T object to the production of this document.
T object to any testimony being given by the witness concerning
the document, because it is not an original document. It is
merely a photostatic copy of alleged plans that we know nothing
whatever about. I dislike raising technical objections, but it
is highly important that we should have this thing in proper
shape, Mr. Commissioner. It is just as irregular for the witness
to speak from memory concerning original documents as it is
for him to speak from photostatic copies of documents which
he is not able to testify to as to the existence of.
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MR. GOUDRAULT: Mr. Cook, I put in the first ques-
tion just in order to put in the second question. After he having
answered my first question, I would have asked him if he knew
were he could get the original.

MR. COOK: Please ask him.

Q.—Do you know where is the original of the document
described in my previous question? A.—I know part of that
plan is on file in the Borough of Queens, at this time.

Q.—What is that? A.—Part of this plan is on file in the
Borough of Queens now, because it only came back to us a few
days ago.

Q.—In the Borough of Queens? A.—Yes.

Q.—Which department? A.—Sewer Department.

MR. COOK: Why do you say “part”?

THE WITNESS: Because I know the whole set did not
come back from the other investigation. We are still waiting
for records to be returned from the former investigation.

MR. COOK: T rencw mv objection to all evidence in
regard to this plan, at the present time.

MR. GOUDRAULT: We certainly are not going to offer
any evidence, —

MR. HACKETT: 1T associate myself with the objection.

MR. GOUDRAULT: There is no use making the objec
tion, because we are not going on with evidence unless we have
the original.

Q.—Have you any knowledge, Mr. Bertram, of any changes
in the plans and specifications for the construction of a mono-
lithic system in Queens Borough, that were ordered to be made?

MR. HACKETT: I have made an objection, Mr. Com-
missioner, asking that these documents containing an original
preliminary set of requirements, and another lot of documents
which are said to have been modified, be brought before the
Commissioner.

MR. GOUDRAULT: We never spoke of any documents
being modified, or anything of the sort, I am asking this gentle-
man if he knows of any changes, — I will put my question
otherwise, if you please.
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Q.—Mr. Bertram, have you any knowledge of verbal in-
structions being given by someone that changes be made in the
preparation of plans for the construction of monolithic sewers?

MR. HACKETT: I object to that, —
Q.—(Continuing) In your presence?

MR. HACKETT: | Have you finished your auestion?
MR. GOUDRAULT: Yes.

MR. HACKETT: I object to the question until the docu-
ments which were to be modified are produced.

MR. GOUDRAULT: I am just asking, — are you
finished?

MR. HACKETT: Yes.

MR. GOUDRAULT: I am just asking the witness if
he knows of any such changes, or instructions for such changes
being made in his presence, or to himself, in the Sewer Depart-
ment. I think that is perfectly legal.

THE COMMISSIONER: He may ask that. T will take
the answer to that question.

Q.—What is your answer?

MR. HACKETT: Just a moment. Have you disposed
of the objection, Mr. Commissioner?

THE COMMISSIONER: This last question is asked of
his own knowledge. I will accept his answer to that, whatever
it is.

Q.—What is your answer? A.—Yes, there were changes.’

Q.—Were you, as assistant to Mr. Seeley, instructed to
see that those changes in the specifications be made?

MR. HACKETT: Just a moment. I object to this, Mr.
Commissioner, as the witness’s testimony is not the best evidence
of these changes, the documents being the best evidence of the
alleged changes. .

THE COMMISSIONER: My ruling is that I will accept
the answer subject to your objection.
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MR. GOUDRAULT: What is the question?
(Question read by stenographer).
THE WITNESS: Changes in the plans be made, yes.

Q.—And did you receive verbal instructions? A.—Yes.

MR. HACKETT: 1 object to any further evidence con-
cerning changes or modifications in plans and specifications
until the documents changed or modified are produced.

THE COMMISSIONER: Same ruling as before.

MR. COOK: It is not as though, Mr. Commissioner, all
these documents were not available; it is not as though they
were lost, or could not be found. The documents are in existence,
and surely this witness can not be allowed to testify as to changes
in important documents of this character, without producing
the documents themselves and pointing out what the changes
were.

MR. GOUDRAULT: He certainly can testify as to con-
versations he had concerning those changes; that he had with
his immediate chief.

MR. HACKETT: 1 don’t know.

MR. GOUDRAULT: I will argue that many times, with
hopes .of success.

MR. O'DONNELL: And further objection, on the ground
that they are hearsay.

MR. GOUDRAULT: Not hearsay when he gets that
direct from Mr. Seeley.

THE COMMISSIONER: I will accept the answers
subject to the objections.

MR. GOUDRAULT: What is the question?
(Question and answer read by the stenographer).

Q—What verbal instructions did you receive from Mr.
Seeley concerning changes to be made in the plans and specifica-
tions for construction of monolithic sewers?

MR. HACKETT: I object to that, first on the ground
that Mr. Seeley should be questioned first, and before the recip-
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ient of the instructions should be questioned, on the ground that
Mr. Seeley’s evidence of having given the instructions would
be preferred to that of Mr. Bertram’s; and; in the second instance,
I object on the ground already advanced, that the documents
themselves, showing the original specifications and the modifieca-
tions, are the best evidence of any alleged modification. And
it is not competent for a witness to testify verbally about a
subject matter which is embodied in a document.

MR. COOK: 1 object also, for the reason stated by Mr.
Hackett, and on the further ground that verbal evidence can not,
under any circumstances, be given to vary or add to or sup-
plement a written contract as this is admitted to be.

THE COMMISSIONER: I will accept the evidence.

MR. GOUDRAULT: T want to have my objection to your
objection put in, too.

MR. HACKETT: All right,

MR. GOUDRAULT: I object to your objection, inas-
much as I am not trying to prove through this witness any changes
in the plans and specifications, the originals of which I have
not got in my possession. I am simply trying to prove, through
my question to the witness, that verbal instructions were given
to the witness by Mr. Seeley, who, he has already stated, was
his immediate chief. And I am only referring to the words that
Mpr. Seeley might have told him pertaining to those changes in
the plans and specifications.

THE COMMISSIONER: The Commissisoner rules that
he will accept the evidence; that the litigants who are here be-
fore the Commissioner have their rights before the Superior
Court in Montreal, on making such objections before me which
will preserve their rights. I will take anything that appears
to be relevant to the Commission.

MR. COOK: Mr. Commissioner, may I ask that your
ruling apply to all evidence that is given in connection with
this matter?

THE COMMISSIONER: Yes. My ruling applies to all
evidence heretofore given.

MR. COOK: Or which may be given in the future.
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THE COMMISSIONER: Which may be given, except
as otherwise ruled.

MR. GOUDRAULT: What is the question?
(Question read by stenographer).

Q.—In other words, what did Mr. Seeley tell you in con-
nection therewith? A.—He made a detail, and told me to have .
the men trace it and put it in the plans.

Q.—Did he discuss the matter with you, or simply give
you instructions? A.—He just gave me the 1nst1uct10ns

Q.—Do you remember w hat those instructions would be,
Mr. Bertram? A.—Just to see that that was traced with the
other things that had to be traced.

Q.—Do you know to whom he ordered that such changes
be made, or to whom he gave instructions to that effect? A.—He
gave them to me, and I passed them to one of the men who
made the drawings. I don’t know who did it.

Q.—You don’t know who did it? A.—No. The tracings
would tell. The names are signed on the bottom.

Q.—Now, will you look up your records in the Sewer
Department, and produce the said record containing plans and
specifications concerning the 150th Avenue sewer contract?
This contract, Mr. Beitlam bears No. 74178. That might help
you to find lt ‘Will you also produce the original c011t1 act for
the construction of that Hammel’s Boulevard sewer, together
with the plans and specifications — the plans and specifications
which bear contract No. 717617 A.—That is the McGovern job,
is it?

Q.—That is the one I refer to, yes. Do you know approxi-
mately at what time those instructions were verbally given to
you by Mr. Seeley, concerning changes in the monolithic system?
A.—The date on the plan would fix that. It was 1925, I think.

Q.—To help your memory, would you recollect for what
particular street, — the sewer of what particular street was
Seeley speaking then? A.—I think it was the 150th Avenue
job.

! Q.—Do you recollect if that was long after the McGovern
job,. on Hammels Boulevard‘? A.—It was very shortly after-
wards.

Q.—Did you personally inspect the Jamaica and Rocka-
way sewer systems? A.—No.
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Q.—I understand that your job called for you to be pre-
sent when the bids were opened, and to tabulate the bids. A.
Yes, sir.

Q.—That brought you, as I understand, in immediate

.contact with the plans and specifications for construction of"

sewers, didn’t it? A.—Plans and specifications were made,
yes, in our room.

Q.—I see. Were they made under your supervision" A.
Well, second to Seeley, yes.

Q—I understood you to say, Mr. Beltlam that instruc-
tions, verbal instructions, were given to you concerning changes
to be made in the monolithic sewers, construction of sewers, by
Mr. Seeley, pretty soon after the McGovern job was over.
A.—Yes.

Q.—You stated that. You do not recollect any conversa-
tion that you had with Mr. Seeley concerning these changes in
plans, otherwise than the one you stated? A.—No.

Q.—And Seeley did not discuss with you the said changes?
A.—No.

Q.—He did not tell you what they referred to? A.—The
change was in the sewer section; cross-section of the sewer
itself. :
Q.—What I want to get at, Mr. Bertram, is this: In your
conversations with Mr. Seeley, when this change was ordered,
did Mr. Seeley tell you exactly — tell you something about
the said changes, and did he state to you what they were?

MR. COOK:: T object, Mr. Commissioner. I can not let
a question like that go.

MR. GOUDRAULT: Question withdrawn,

Q.—Do you recollect approximately the conversations that
vou had with Mr. Seeley in connection with those changes to be
made in future monolithic construction of sewers? A.—There
was no conversation at all. He said “Here, here is a new section
we are going to use.” And he gave me the section, to have some-
body put it on the plan. That is all there was to it. There was
not any conversation about it.

Q.—And you had somebody put it on the plan according
to Seeley’s instructions? A.—-Yes, sir.

Q.—And he did not tell you to what that referred? A.
He did not have to. I could read the plans.

Q.—You could read the plans? A.—I could see what it
was. It was evident.
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MR. COOK: It was all on the plans?
THE WITNESS: All on the plans, yes, sir.

Q.—In respect to what sewer? A.—I believe it was the
150th Avenue sewer. Now, whether it was that one or one of
the half dozen others I was working on at the time, I am not
certain.

Q—Did you know John M. Phillips? A.—Yes, I knew
John Phillips.

Q.—Do you recall when you were first acquainted with
him? A.—I don’t know when I first met him. It is quite a long
time ago.

Q.—About when? A.—Oh, I should say 1918 or 1919.
May be before that.

Q.—Maybe before that? A.—Yes.

Q.—In what year did you go in the Sewer Bureau? A.
1914.

Q.—Did you see Phillips at any time in the period from
the early part of 1917 until the fall of 19217 A.—Quite fre-
quently, yes.

Q.—Where did you see him? A.—He used to be in the
office there.

Q.—What room? A.—Right in the Sewer Department.

Q.—What room of the Sewer Department? A.—Well, the
room we were in; the designing room.

Q.—The designing room or drafting room? A.—Draft-
ing room, we call it.

Q.—How often during that period would you say that you
saw him in the Sewer Department? A.—Well, there were times
there he was there every day.

Q.—Did you see him in the Sewer Bureau after the fall
of 1921, or otherwise? A.—Well, there was an investigation, I
think it was the Meyer investigation. After that time we didn’t
see much of Jack; that is, in the building.

Q.—By Jack, you mean John M. Phillips? A.—Phillips.
Everybody called him Jack.

Q.—Do you know Andrew Zorn? A.—Yes.

Q.—How long have yvou known him? A.—Oh, I guess ten
vears.

' Q.—Would you know him more than that? A.—I don’t
know. It may have been longer than that.
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Q.—Did you ever see him at the Sewer Bureau with
Phillips? A.—Yes. He was there sometimes with Phillips. Lots
of times he was there alone.

Q.—A minute ago you said that you saw not much more
of Phillips at the Sewer Bureau after the Meyer Investigation.
When is it that you saw Zorn at the Sewer Bureau? After or
before the Meyer Investigation? A.—Before and after, both.

Q.—I understand now you told us that after the Meyer
Investigation, Phillips stopped going into the Bureau? A.
Yes. We did not see him much after that.

Q.—Did you continue seeing Zorn after that? A.—Yes.

Q.—Frequently? A.—Yes.

Q.—Would it be a daily occurrence? A.—Two or three
times a week, or sometimes almost a daily occurrence.

Q.—Where did you see him during that period? A.—In
the drafting room.

Q.—And how long did these visits of Zorn continue in the
Sewer Bureau? A.—Well, shortly before Seeley was ousted.

MR. HACKETT: Will you repeat that, please?
THE WITNESS: Shortly before Seeley was dismissed.

Q.—When was that? A.—1I testified to that before.

Q.—The year? A.—1928?

Q.—TI understand that was after the investigation begamn.
A.—Yes.

Q—What investigation? A.—There were two or three.

_ Q.—Was it the one in which Judge Scudder was the Com-

missioner? A.—It was shortly after the investigations began,
that one that finally wound up with the Buckner appointment.
Now, there were two appointees after Buckner. Scudder was
removed, and then Shearn.

MR. GEHRIG: Clarence J. Shearn.
THE WITNESS: It was after Scudder,

Q.—After that started, did you see Zorn often in the sew-
er Bureau? A.—Rarely then.

Q.—And do you know the year of the Scudder investiga-
tion? A.—Was it 1928?

MR. O’DONNELL: You don’t, as a matter of fact know

that?
THE WITNESS: I don’t know exactly.
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Q.—It was 1927 or 1928, wasn’t it? A.—Yes.

Q.—After that you did not see Zorn any more at the Sewer
Bureau? A.—No. We would see him occasionally; not in the
office; but he would be in the building.

Q.—How many times? A.—I should say not as frequently
as I did, before. I just saw him a few times, anyway.

Q—What was Phillips doing from 1917 to 1921, whenever
he went to the Sewer Bureau? A.—He would be talking to
Seeley. He passed the time of day and walked around. He did
not seem to do a great deal of anything.

Q.—What was Zorn doing during both these periods when
he was there? A.—Well, Zorn would go in and be there a few
minutes, talked to Seeley and out he would go again.

Q.—Talked to Seeley and out he would go again? A.
Yes. He did not stay around.

Q.—Is that practically the same thing as John M. Phillips
was doing? A.—Phillips, e would stay there all day, some days.

Q.—Did you ever see Seeley showing John M. Phillips or
Zorn plans and specifications on sewers? A.—No, I never did.

Q.—You didn’t? A.—No.

Q.—Did you ever see them with plans and specifications.
either Phillips or Zorn, in their hands? = A.—No.

MR. GOUDRAULT: Now, Mr. Commissioner, I must
say that I want to continue the examination of this witness. I
am only sorry to say that, not having the original plans that I
have called the witness to produce, I will be unable to proceed
this afternoon, and I would like that I continue with the exam-
ination of the witness as soon as he produces these plans that
T have asked for, and that we dispense with the witness until
he tells me that he is in no position to furnish me with these
plans and specifications.

MR. HACKETT: Well, T would suggest, Mr. Commis-

sioner, in so far as my clients are concerned, that a date he
fixed.

THE COMMISSIONER: You have got the right of
cross-examination still.

MR. HACKETT: Yes. But I don’t want this commis-
sion to remain open indefinitely while Mr. Bertram is busily
engaged in not finding these plans.

MR. COOK: You can come tomorrow, can’t you, Mr.
Bertram?
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THE WITNESS: I can get here.

MR. GOUDRAULT: He can come here, yes. But T want
to have my right to examine him on these plans, if he can find
them. Whether he can find them between now and tomorrow,
that short time, I don’t know.

MR. COOK: Mr. Goudrault, nobody wants to limit you
in that way. The only point is we want to go on with our
cross-exaxmination when your examination is finished.

MR. HACKETT: T do want to limit Mr. Goudrault; I
don’t want this thing to go on forever, and I want to know, Mr.

Goudrault, if Mr. Bertram can produce these plans by Wednes-
day? .

THE COMMISSIONER: Well, I have the power to order
him back, as T understand it. I should like to have Mr. Bertramn
come back here, with the records, at his earliest convenience,
or let us know when he can come, and have a date set that is
convenient to the witness an the attorneys.

MR. COOK: Mr. Commissioner, as far as I am concerned
— and I think I speak for Mr. Hackett too — we would like
to proceed in the regular way and get rid of Mr. Bertram as
quickly as possible. My cross-examination of Mr. Bertram will
be very short, and then we will be finished.

THE COMMISSIONER: Can you come back tomorrow,
Mr. Bertram?

THE WITNESS: I ean come back tomorrow, but I don’t
whether I can get the records. These records were subpoenaed
for the other examination, and just where they are, I don’t know,

MR. HACKETT: Mr. Commissioner, my suggestion is
that you fix a time within which Mr. Bertram find the documents
which he is going to look for. He has told us that some are
missing. The purpose for that is that we are going on with
secondary evidence, if necessary, But I don’t want the commis-
sion kept open unduly while he is seeking for things he may
not find. And Mr. Goudrault’s request to the Commissioner

. is in such terms that we might have to wait indefinitely.

THE COMMISSIONER: You shall not wait indefinitely, -
Mr. Hackett. Mr. Bertram, would 48 hours be sufficient for you
to locate these instruments?
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THE WITNESS: We have already made efforts to get
those things back from Buckner’s office, and could not locate
them. I can say that.

THE COMMISSIONER: Well, you know where Mr.
Buckner’s office is, and you know where your own is.

THE WITNESS: Yes. And they have not got them.

THE COMMISSIONER: And you have got a subpoena
duces tecum.

THE WITNESS: We have a receipt from Burckner’s
men. '

THE COMMISSIONER: I direct that you be back
I'riday, at 11 o’clock, if you are not sooner called, and bring the
papers requested ; and if you have not got them, some explanation
where they are or whether they have been lost, or what has
happened to them.

MR. COOK: I would suggest that if Mr. Bertram could
be there tomorrow with the papers, it would be a great conven-
ience, because by the time he comes back the evidence he has
given today will not be as fresh as it is now, And if he can come
tomorrow, —

THE COMMISSIONER: Will you do your best this after-
noon, Mr. Bertram, or you can stop at Root and Clark’s office
and ask where the papers are, or go back to your own office
tonight, on the way home, and find out where the papers are,
and come back tomorrow.

THE WITNESS: All right.

THE COMMISSIONER: Is that satisfactory to the
plaintiff?

MR. GOUDRAULT: Yes. I understand he is to make
his best efforts to get them tomorrow morning, otherwise it will
go to Friday.

THE COMMISSIONER: I wish to facilitate and expedite
this matter. We will adjourn until tomorrow at 11 o’clock. It
is my purpose to continue these hearings from day to day, from
11 to 1 and from 2 to 4, excepting Saturdays.

Adjournment taken from 4 p. m. to Jan. 20, 1931, at 11
a. m.
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Depositions of witnesses, sworn and examined on the 20th
day of January in the year of Our Lord one thousand nine hun-
dred and thirty-one, at eleven o’clock in the forenoon, in the of-
fice of DeCoursey Fales, 40 Wall Street, in the County of New
York, State of New York, United States of America, by virtue
of this commission issued out of His Majesty’s said Superior
Court, to us DeCoursey Fales, a laywer, of 40 Wall Street, City
and State of New York, directed for the examination of witnesses
in a cause therein pending between The People of the State of
New York, plaintiff and Heirs of the late John M. Phillips, et
al., Defendants: I, the commissioner acting under the said com-
mission, and also the clerk by me employed in taking, writing
down, transcribing and engrossing the said depositions, having
first duly taken the oaths annexed to the said commission, ac-
cording to the tenor and effect thereof and as thereby directed
heard the following depositions: '

DEPOSITION OF EUGENE J. TULLY.

EUGENE J. TULLY, aged 43 years; of 1014 East 40th
Street, Brooklyn, in the County of Kings, State of New York, a
clerk in the Comptroller’s Office of the City of New York, a wit-
ness produced, sworn and examined on the part and behalf of
the People of the State of New York, the plaintiff, deposeth and
saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—Will you look at this file of papers, Mr. Tully, and
tell us in a word what it is,—in a few words, what it is. A.—This
is,...

MR. COOK:—I object on behalf of the defendants to the
introduction of this file or evidence concerning it, on the ground
that it is irrelevant and illegal, and I ask that my objection be
noted, as a matter of form.

MR. HACKETT :—I associate myself with that objection.
(Discussion off the record).

A.—(Continued) This is a contract, No. 47340, awarded
by the City of New York, to Joseph L. Sigretto & Company, for
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the construction of a sewer and appurtenances in Collins Ave-
nue, Borough of Queens.

Q.—What is the date of the award of the contract? A.—
Date of award of contract was April 10, 1917.

Q.—What is the date the contract was signed. A.—Date
of contract is April 23, 1917.

Q.—And what number does it bear? A.—I gave that.
47340, I gave that in my description.

Q.—And did you state the contract, for what it was? A.
Yes.

Q.—In looking through the file I here find an agreement
dated the 14th of February, 1918, between the City of New York,
acting by the President of the Borough of Queens, and Joseph
L. Sigretto & Company as party of the second part. Will you
take communi:ation of same and tell us in a word what it is?

MR. COOK :—All this is taken subject to our gener al ob-
jection.

MR. GOUDRAULT :—Yes.

A.—This is a modification of the contract.

Q.—What kind of modification, or what part of the con-
tract or terms of the contract did the modification apply to?
A.—That part of the contract “Whereas, the contractor has re-
quested and the City is willing, in view of the abnormal condi-
tions prevailing due to the present war and the inability to pro-
cure coal for the operation of the plant necessary in the cons-
truction of this sewer, that the contract be modified so that
partial payments may be made to the contractor as the work
progresses, for re-enforced concrete pipedelivered on the site of
the work, although not incorporated in the sewer structure.”

Q.—Now, will you read from the contract where it is
agreed No. 1? A.—“That the contract No. 47340 dated April
23, 1917, be and the same hereby is modified to provide that 85
per cent. progress payments be made to the contractor for re-
enforced concrete pipe actually delivered on the site of the work,
and accepted by the engineer in accordance with schedule of
prices annexed hereto and made part hereof, and in accordance
with clause XLIV of the contract.”

Q.—Will you further read the contract and state if there
were any further modifications in that agreement? A.—“This
agreement shall take effect if and when and only when the writ-
ten consents of the National Surety Company and the United
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States Fidelity and Guaranty Company, the sureties upon the
said contract, are obtained and attached hereto, and the Comp-
troller of the City has approved the schedule of prices.”
Q.—And it is signed by whom? A.—It is signed by Mau-
rice Connolly, President of the Borough of Queens, and Joseph
H. Sigretto, President of the Joseph L. Sigretto Company.
Q.—Do you know Maurice E. Connolly’s signature? A.
I do, yes, sir.
Q.—You have seen it often? A.—Many, many times.
Q.—And is that his signature (indicating)? A.—This
is Maurice Connolly’s signature attached hereto, yes, sir.

MR. GOUDRAULT :—Gentlemen, have you any objection
to a stipulation being entered as follows: In view of the fact that
these original contracts are the property of the City of New York,
and publie records, and in view of the impossibility on the part
of the plaintiffs to have the said public records out of the State
of New York, that photostatic copies of the said original docu-
ments, or any part thereof that may be necessary for the purpose
of this case, be filed in lieu of said originals; provided the said
original contracts are properly identified.

MR. HACKETT :—Will you say whether the impossibil-
ity to produce the original is an arbitrary ruling on the part of
the custodian, or whether it is a matter of law?

MR. GOUDRAULT:—Well, I can not ask that the stipu-
lation be entered into this morning, because I will endeavor with-
in a few days to make evidence that these originals are not other-
wise available than in the way I just stated.

MR. HACKETT :—Mr. Tully, will you tell us the signi-
ficance of the serial number 473407

THE WITNESS:—That is the Comptroller’s contract
number. That contract is identified by number while the work
is progressing, by that number; and everyvthing pertaining to
that number contract is attached to that.

MR. HACKETT :—Yes. Now, this Comptroller’s number
is the City number as distinct from any borough number.

THE WITNESS:—Yes, sir.

MR. HACKETT :—T notice on the reverse side stencil No.
760. What is that?
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THE WITNESS:—That is a number put on by our re-
cord room when the contract is finally completed and filed away.
That means that they will find it in box 760.

MR. COOK:—It is of no significance?

THE WITNESS:—Absolutely none. This is the number
that identifies that contract (indicating).

MR. HACKETT :—When do negotiations acquire a num-
ber? Is it only after the contract is awarded, or when bids are
called for?

THIE WITNESS :—After a contract is awarded.

MR. HACKETT :—Then if I have correctly understood
your evidence, after a contract is awarded, a number is given
it and a file is opened, and all correspondence, protests, memo-
randa, all documents bearing upon that contract directly or in-
directly, including modifications in the plans and specifications,
would go into this file.

THE WITNESS:—Yes, sir. You understood me correct-
ly. Everything pertaining to that particular number, modifica-
tions and everything else, is attached to this contract.

MR. HACKETT :—How about the plans?

THE WITNESS :(—The original plans are kept in the Bo-
rough office.

MR. HACKETT :—Under the contract number.

THE WITNESS:—After we advise the Borough office
that the contract has been registered, we give them our regis-
traction number, which is that number that appears in the right-
hand corner, and they usually put it on the plans, Comptroller’s
contract number so-and-so.

MR. HACKETT :—But the plans are not filed with the
contract and correspondence?

THE WITNESS :—The original plans, no. They are filed
in the Borough office.

BY MR. GOUDRAULT :—

Q.—Will you now produce, for identification purposes,
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this contract 47340, and will you remain in possession of same
in case we want you on the matter in the course of this evidence
that you are now giving?

MR. HACKETT :—Same objection.
A.—Yes, sure.
BY MR. HACKETT :—

Q.—Will you say where the documents that precede the
final formulation of the contract, such as the advertisements,
the bids and the rejections when there were such, are filed? A.
They would be filed, the bid sheets would be filed in the Comp-
troller’s office.

Q.—They don’t remain in the Borough office? A.—No,
sir.

BY MR. GOUDRAULT :—

Q.—Do you know of such a thing as the City Record of the
City of New York? A.—Yes, sir; that is the official publication
of the City of New York.

Q.—Who would know, in the City of New York, who would
be the proper official to tell us by virtue of what authority the
said City Record is published? A.—Well, the charter of the
City of New York covers the publication of the City Record.

MR. GOUDRAULT :—That is all for the present.

DEPOSITION OF FRANCIS J. HOGAN.

FRANCIS J. HOGAN, of 517 Washington Boulevard,
Long Beach, New York, Nassau County; age, 54; attorney, a
witness produced, sworn and examined on the part and behalf
of the People of the State of New York, the plaintiff, deposeth
and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT :—

Q.—Mr. Hogan, will you please look at file paper bearing
No. 47340, which has already been identified by a proper offi-
cial of the City of New York as being a file of papers together
with contract for the construction of sewer in Collins Avenue,
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Borough of Queens, date of award appearing on the first page
here, and will you kindly look through this file or contract and

state in a word if any of its parts or the contract itself you know
of?

MR. COOX:—I object, on behalf of the defendants, to
all evidence in regard to this contract, on the ground that it is
irrelevant and illegal, for the reason st‘lted in the objections to

. the evidence given by Mr. Tully; just the same form of objection.

MR. GOUDRAULT :—What is your answer to that, Mr.
Hogan?

THE COMMISSIONER :(—All exhibits are taken subject
to the reservations of counsel.

THE WITNESS:—It is acknokledged before me as No-
tary Public.

MR. COOK:—I ask, Mr. Commissioner, if you will be
kind enough to order all evidence in regard to this agreement
be taken subject to the general objections we have made.

THE COMMISSIONER :—AIll the evidence and all the
contracts which are exhibited now and put into evidence, are
taken subject to counsel’s objection.

MR. HACKETT :—On behalf of all the defendants.

THE COMMISSIONER :—On behalf of all the defendants.
Now, may I just ask one question, how long that objection is
to run?

MR. GOUDRAULT:—Yes. We may change this after-
noon, and your objection runs to all contracts.

MR. COOK:—Mr. Goudrault, I will limit my objection,
then, to this particular contract.

MR. GOUDRAULT :—That is better. The same with you,
Mr. Hackett?

MR. HACKETT :—Yes.

MR. COOK:—So that when a different contract is pro-
duced, why, we will deal with it as it comes up.
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BY MR. GOUDRAULT :—

Q.—What is your answer? A.—In February, 1918, I was
a Notary Public of the State of New York, and this particular
contract was executed before me and acknowledged before me
and I took the acknowledgment as Notary Public.

Q.—You took the acknowledgment from whom? A.—I
took the acknowledgment of Maurice E. Connolly and .Joseph
L. Sigretto.

Q.—Maurice E. Connolly was the President of the Bo-
rough of Queens at the time? A. Yes, sir.

MR. COOK:—What is the date of that, please, Mr. Wit-
ness? <

THE WITNESS :—February 14th, 1918,

Q.—Do I understand from you, Mr. Witness, that the
whole contract was signed before you, or just a modification of
that contract, which would appear there? A.—I only know that
this particular instrument which you handed me is the one to
which I took the acknowledgment. I don’t know whether it is
a modification — I don’t know anything about the contents of
the document.

Q.—This was not prepared by you? A.—No.

Q.—Just for the purpose of identification and signing,
you were called upon? A.—It just came before me as Notary
Public. :
Q.—Will you explain in a few words how it was you were
called upon to take the declaration of both parties to that mo-
dification of contract? A.—I was asked by an acquaintance
and client of mine named Thomas F. Purcell to take the ack-
nowledgment. I went with him and took the acknowledgment
of the two parties.

Q.—Mr. Purcell, who is he? Who was he then? A.—Well,
he was a man, ...

Q.—I mean to say, what was his occupation? A.—He was
in the surety business, placing of bonds.

Q.—Bonds of contractors? A.—Contractors and general
surety business, I believe.

Q.—Where did Mr. Purcell make of you that request? A.
He came to my office at 271 Broadway, and I went with him
and met the parties.
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Q.—You met the parties. Now, where did you meet those
parties? A.—I met Mr. Sigretto in City Hall Park, and met
Mr. Connolly on Park Row, back of the Post Office, near Hahn’s
Restaurant.

Q.—I see. And then what happened? A.—To the best of
my recollection,—this has gone on 12 years ago,—I asked them
both,—they both signed and I asked them if they acknowledged
the execution of it.

Q.—I see. Was there anyone else present but Sigretto and
Connolly? A.—They were not together. Sigretto was not with
Connolly when this paper was signed.

Q.—No?

MR. COOK:—They were not together. Sigretto was in
one place and Connolly was in another.

Q.—Yes; but when you took their acknowledgment, both
were there at the same time? A.—No. Neither at the same time
nor the same place. °

Q.—No. A.—TI left my office and I met Mr. Sigretto, as
far as I can recollect now, in City Hall Park, near some news-
paper stand.

Q.—Yes. A.—And then I had to go south through the
park to Park Row. '

Q.—Where you met Mr. Connolly? A. Yes.

Q.—Was Connolly alone? A.—There were a couple of
men with him, T think.

Q.—Men that you know or that were introduced to you?
A.—No, T did not know them.

Q.—During that time had Purcell left you? A.—I think
he was with me. I won’t be sure about that. That is my best
recollection.

Q.—You say to the best of your recollection there were
two men with Maurice E. Connolly at the time? A.—There may
have been two or three, yes.

MR. GOUDRAULT :—I see. No other questions.

MR. HACKETT :—No cross-examination, as far as I am
concerned.

CROSS EXAMINATION BY MR. COOK:—

Q.—Mr. Hogan, there is nothing remarkable in going out
to get a signature of one man one place and another man an-
other. A.—Yes.
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Q.—It is an ordinary transaction? A.—Mr. Pucrell did
not want the Borough President to come to my office, and it was
a matter where I did not take any fee. It was a convenience to
Purcell. I had transacted some business for him, and I was
showing him a courtesy.

Q.—Yes, that is right. A.—I had absolutely no know-
ledge of the contract. I did not draw it or ever read it.

MR. COOX:—Thank you very much, Mr. Hogan.
MR. GOUDRAULT: Thank you.

DEPOSITION OF JOHN J. CREEM.

JOHN J. CREEM, of 203 Argyle Road, Brooklyn, Kings
County, New York; 61 years of age; occupation, contractor, a
witness produced, sworn and examined on the part and behalf
of the People of the State of New York, the plaintiff, deposeth
and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT :—

Q.—Mr. Creem, do you know Mr. John L. Sigretto? A.—
Joseph Sigretto.

Q.—Joseph L. Sigretto. A.—Yes.

Q.—I understand you know him for quite a number of
years. A.—Well, T don’t think I have seen him in ten years
past. But I think that it is probably 30 years ago when I first
met him.

Q.—Did you state that your occupation was that of con-
tractor? A.—Yes.

Q.—And it has been so for years? A.—Yes.

Q.—You have completed contracts for the City of New
York? A.—Yes.

Q.—Have you done any particular public work or sewers
in the Borough of Queens? A.—Yes.

Q.—In Greater New York? A.—Yes.

Q.—Do you recollect having the contract to build a sewer
in 51st Street, in Queens County, and Borough of Queens? A.—
Yes.



10

20

30

40

—127—
John J. Creem for plaintiff (direct examination).

MR. COOK: —What was the number of that contract?
Are you going to produce that to the witness?

MR. GOUDRAULT:—I don’t think so. The number is
49784,

Q.—Would you tell us how you got that contract from
the,—

MR. COOK:—I object to any evidence in regard to this
contract, on the ground that the same is irrelevant and illegal,
and can have no bearing on the issues in the present action.

THE COMMISSIONER:—I will take the evidence sub-
ject to counsel’s objection.

Q.—Will you look at this paper, which purports to be an
agreement between Joseph L. Sigretto & Company,

THE COMMISSIONER :—Do I understand this last con-
tract has not been offered in evidence?

MR. GOUDRAULT :—It was not offered in evidence, Mr.
Commissioner.

Q.—Will you look at this paper, which purports to be an
agreement between Joseph L. Sigretto & Company and your-
self, dated September 3, 1918, and will you produce same as
Exhibit C-2?

MR. COOK:—Let me see it before the witness answers.
MR. GOUDRAULT :—Sure.
(Counsel examines agreement referred to.)

MR. COOK :—I1 object to this document as irrelevant, and
to all verbal evidence in regard to this agreement and its trans-
fer.

MR. HACKETT :—I ask to be associated with that ob-
jection.

THE COMMISSTIONER :—I will accept the evidence, and
the agreement will be marked Exhibit C-2, in evidence.

(The agreement referred to was thereupon received in
evidence and thereupon marked “Plaintiff’s Exhibit C-2 of Jan-
uary 20, 1931).
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Q.—In a word, Mr. Creem, what is the document? A.—
It is an agreement to take over that particular contract, as I
understand.

Q.—That was the contract for the 51st Street sewer? A.
Yes. A
Q.—You got the contract by assignment? A.—Yes.
Q.—Do you know a man named I'urcell? A.—Yes.
Q—You have known him for a long time? A.—Why,
yes; probably 25 or 30 years.

Q.—That is your signature that appears there on that
paper, Exhibit C-2? A.—Yes.

Q.—And I suppose that Sigretto signed in your presence,
also? A.—Yes.

Q.—Who was there when that agreement was signed?
Where was it signed, first, do you recollect? A.—I think # was
signed in Sigretto’s.attorney’s office, which would be 215 Mon-
tague Street, Brooklyn.

Q.—Would it be Mr. Titcomb’s office? A.—Yes.

Q.—Who was there on that special occasion? A.—Well,
now, it isn’t clear in my mind whether I met them once or twice.
I don’t know whether this indicates that I turned over money
to him on the day this was signed.

Q.—Yes, but we will come to that later on. A.—Well,
it will make a difference to me who was there.

Q.—You went there on two or three occasions? A.—I
imagine so, because this contract is also conditioned upon the
City of New York agreeing to this. The City evidently had not
agreed at the time I was there, so T can not conceive that I
turned over any money until such time as the City had agreed.

Q.—Well, on the occasions that you went to Mr. Titcomb’s
office in reference to the agreement which you were having with
Sigretto & Company in reference to the 51st Street sewer, tell
us whom you met there, to the best of your recollection, besides
Sigretto? A.—Well, Purcell was there, and Phillips was there
on one occasion when the money was paid.

Q.—Which Phillips? John M. Phillips? A.—John M.
Phillips. ‘

MR. COOK :—Mzr. Goudrault, aren’t you putting the cart
before the horse here? You have not proved the agreement yet,
and you have not made any efforts concerning the agreement.

MR. GOUDRAULT :—T filed the agreement, and he told
us what it was, and he has identified the signatures.
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MR. COOK:—Yes, but the original agreement.
MR. GOUDRAULT :—That is the one.

Q.—That is the original agreement? (Indicating). A.—
Yes.

Q.—And filed agreement as between Sigretto and your-
self? A.—As far as I know.

Q.—After this agreement was signed, I presume you paid
money in consideration of the said assignment? A.—I carried
out the terms of the agreement.

Q.—Did you pay money, and to whom, and how, for the
assignment of this contract? A.—My recollection is that I drew
a check to the order of Joseph L. Sigretto & Company.

Q—Do you remember the amount? A.—Well, now, I
geli‘eve it was two checks. I think one was $14,000 and one was

1,000.

Q.—And have you got those checks with you? A.—Me?

Q.—Yes.—A. No.

Q.—Do you know where they are? A.—No, I have not
the slightest idea where they are.

Q.—That is years ago? A.—Yes.

Q.—And I understand,—tell us exactly, if you remember,
to the best of your recollection, if the payment was made by
check or in cash? A.—The payment was made by check.

Q.—And then I understand you have not got that check,
that cancelled check of yours? A.—No.

Q.—You said two checks, one of $14,000. and one of $1,000,
to the best of your recollection? A.—That is the best of my
recollection.

Q.—I understand that after you made those checks,—do
you recollect doing anything with them? A.—Well, my best
guess would be that they were turned over to some investigating
committee here 8 or 10 years ago, and I don’t think I ever got
them back.

Q.—What T mean, Mr. Creem, is when you signed the
check, if T understand well you say to the best of your recollec-
tion it was to the order of the party with whom you were then
having an agreement, Sigretto; and I am asking you if anything

. else was done with those checks at the very moment they were

given by vou to Sigretto, or to any other party? A.—Why, my
recollection is that Sigretto endorsed one of them in my presen-
ce and turned it over to Phillips.

Q.—In your presence? A.—In my presence.
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MR. COOK:—TI object to that evidence, Mr. Commission-
er, and ask that that answer be stricken out until the witness
clearly establishes that he has made efforts to get these checks
and that they are not available. The best evidence is the pro-
duction of the checks.

THE CCOMMISSIONER:—I will take the evidence sub-
ject to your objection.

MR. HACKETT :—I avail myself of the same objection.

Q.—Did you hear any discussion between Phillips and
Sigretto?

MR. COOK :—I object to that also on the ground that any
discussion between Phillips and Sigretto is irrelevant and ille-
gal, and not susceptible of verbal proof.

Q.—Will you tell us, Mr. Creem, if you heard aﬂy words
stated by Phillips or Sigretto, when this transaction was going
on?

MR. COOK :—The same objection, and I ask that all evi-
dence in regard to conversations between Mr. Phillips and Si-
gretto be held to be illegal, Mr. Phillips being deceased.

THE COMMISSIONER :—Taken subject to objection.

MR. HACKETT :—I will add, on behalf of the other de-
fendant, that it is incompetent to put this question to the wit-
ness until the other witnesses have been asked, being the source
of best evidence, if they did or did not say thus and so.

MR. COOK:—I, too, avail myself of the objection made
by Mr. Hackett.

A.—Why, there seemed to be some quarreling and bicker-
ing between them.

Q.—Quarreling? A.—Yes.

Q.—Did you hear any substance of it, any words? A.—
No, I could not repeat any words.

Q.—The substance? A.—Well, it has always been on my
mind that they were partners breaking up.

MR. COOK :—T ask that that be stricken out, Mr. Com-

‘missioner. The opinion of this witness as to matters of this sort

is not relevant.
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_ MR. GOUDRAULT :—It will be appreciated as an opi-
nion. )

MR. COOK :—Yes, but it can not be allowed to go in with-
out objection.

MR. GOUDRAULT :—Well, put in your obJectlon and we
will go on.

MR. COOK:—My objection is in.

Q.—Do you recollect if anything was said about that
check of $14,000 or the proceeds of the said check?

MR. COOK:—Same objection.

A.—Anything said about it?
Q.—In your presence by Sigretto and Phillips? A-——I
don’t recall at this time.
Q.—Now, after you saw Sigretto endorse the check to
Phillips, what happened? A.—My best,—

MR. HACKETT :—I would draw to the attention of the
Jommissioner that the witness did not say that he saw Mr. Si-
gretto endorse the check.

MR. GOUDRAULT :—Question withdrawn. Will that be
satisfactory to you?

MR. HACKETT :—Will you please not interrupt me. He
did not say that he saw Sigretto endorse the check to Phillips.

Q.—Did you ses Sigretto endorse the check to Phillips?
You stated it, I think, there. A.—I remember that it was en-
dorsed by Slgretto W'hether I saw him doing it or not, I don’t
know.

Q.—You don’'t know? A.—No.

Q.—Did you see the check endorsed? A.—I saw his name
on the check. .

Q.—You saw the name of Sigretto?

MR. HACKETT :—I object to the evidence of what is on
the check, until the check be produced.

MR. GOUDRAULT ::—AIl right; take the answer under
reserve.
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Q.—Now, what happened after that, with Phillips and
Sigretto and yourself, and whoever was there? A.—Well, my
recollection was they discussed getting it cashed, and proposed
that I take it to my bank and have it cashed.

Q.—And did you, as a matter of fact, have it cashed? A.
Yes.

Q.—And did you give the money? A.—Phillips and I
went to the bank, and I gave him the money.

Q.—And after that, what happened? A.—Well, I went
home. I did not go back to the office. '

Q.—Do you remember how much money you gave to
Phillips? A.—My recollection was that it was $14,000.

Q.—All right, in money. Did you give Purcell anything?
A.—I have no recollection of giving him anything.

Q.—I understood you to say that there was another check
of $1,000. signed by you on the occasion of this agreement being
signed and executed. Will you tell me what was done with that
$1,000, if you recollect, with that check?

MR. COOK :—Same objection, about evidence of the check
without the check being produced.

THE COMMISSIONER :—Same ruling.

A.—I gave it to Sigretto. Nothing done about it that day.
It came back in the regular course.

Q.—Am I right in stating that you paid no other money
at the time but that $14,000. and that check for $1,000? A.—
That is all I recollect paying.

Q.—Had that work on the 51st Street sewer been commen-
ced at the time when that agreement was signed? A.—No.

Q.—You did the entire job? A.—Yes,

(Recess at 1:00 p. m. to 2:00 p. m.)

AFTER RECESS. 2:00 p. m.

MR. GOUDRAULT: Now, Mr. Commissioner, I am un-
der the obligation to ask vou to kindly accept my suggestion that
Mr. Creem as witness be relieved, as he is a most important wit-
ness, and I have to proceed with his examination and produce
through him a series of documents which unfortunately I am
not in a position to do this afternoon.



10

20

30

40

—133—

I just talked the matter over with Mr, Creem, and I told
him I would make this prayer to your Lordship, and I at the
same time would ask my adversaries on the other side that they
agree with this request. And without binding myself, I do hope
that by Thursday morning, as I said to Mr. Creem, we will be
in a position to complete his evidence; which means a delay of
a day and a half.

THE COMMISSIONER: And in the meantime.

MR. GOUDRAULT: We have another witness to go on,
yes, where documents are not to be filed.

MR. COOK: Now, Mr. Goudrault, you have adjourned
the examination of Mr. Bertram, and now you are adjourning
the examination of Mr. Creem.

MR. GOUDRAULT: Yes, I know it is awkward.

THE COMMISSIONER: Well, these gentlemen have
the right to cross-examine as far as we have gone,.

MR. HACKETT: The examination of Mr. Tully was
likewise suspended.

MR. GOUDRAULT: Well. that is different, Mr. Hackett.
You know that Mr. Tully is here to be examined 100 times if we
have 100 documents to file, because he is an officer here and we
can get him any time. T think the circumstances justified the
adjournment of Mr. Bertram’s examination, and in this parti-
cular instance T am asking the same fa'vor, T having no objec-
tion if you wish to proceed with his cross-examination. But T
may tell you that I will need Mr. Creem for a lot more.

MR. COOK: If Mr. Hackett would like to cross-examine,
T would rather wait for my cross-examination until he has fi-
nished his evidence.

MR. HACKETT: o would L
MR. GOUDRAULT: All right

THE COMMISSIONER: Then we will suspend with the
witness. And when do vou wish him ordered tobe in attendan-
ce, Mr. Goudrault?

MR. GOUDRAULT: I wish him to be in attendance
Thursday morning, at eleven, at the opening of the sitting on the
22nd.
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THE COMMISSIONER: Mr, Creem, can you be here at
11:00 o’clock sharp, Thursday morning?

THE WITNESS: T can.
THE COMMISSIONER: Thank you.

MR. GOUDRAULT: Now, Mr. Commissioner, I have an-
other request to make. Would you please call in Mr. Decker, who
was subpoenaed for today, and relieve him, because I have enough
witnesses to proceed with during the course of the afternoon.

MR. COOK: One minute. Before Mr. Decker is called,
did you give us notice that Mr. Decker was to be examined?

MR. GOUDRAULT: Yes; I must have given you notice.

MR. HACKETT: You did not. His name has never been
mentioned.

MR. GOUDRAULT: You mean on the list I gave you last
night?

MR. HACKETT: No.

MR. COOK: On any list.

MR. GOUDRAULT: He is on the motion list.
(Mr. Albert Deckér was called in, and not sworn.)

MR. GOUDRAULT: Mr. Decker, I have asked that you
be relieved this afternoon, to come back later on.

MR. DECKER: You can get me on the telephone.

MR. GOUDRAULT: On the other hand, T would not like
that no definite date be set, so we will say that we will require
you on Thursday morning, the 22nd inst., at 11 o’clock, and if
we can not then proceed with you, I will telephone you and we will
have you some other day.

MR. DECKER: All right, sir.

THE COMMISSIONER: You will be here Thursday, at
eleven, unless you are otherwise notified.
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DEPOSITION OF ALBERT F. KRAUS.

ALBERT F. KRAUS, age 45, of 4343 Elbertson Street,
Elmhurst, Queens County; civil engineer; a witness produced,
sworn and examined on the part and behalf of the People of the
State of New York, the plaintiff, deposeth and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—By whom are you employed, Mr. Kraus? A.—Board
of Transportation of the City of New York.

Q.—Were you eyer in the Queens Sewer Bureau as an
employe? A:—Yes, sir.

Q.—How long were you in the Queens Sewer Bureau? A.
From approximately 1908 to February, 1920. The date of entry
there. whether it was 1908 or 1909, is not clear in my mind now.

Q.—Did you know in his lifetime, John M. Phillips? A.
I did know him, yes, sir.

Q.—Do you recollect when you first got acquainted with
John M. Phillips? A.—I remember distinctly. I was employed
by the Topographical Bureau of the Borough of Queens, and I
was introduced by a co-worker to Mr. Phillips, at that time,
which was in the year approximately 1908 or 1909.

Q.—I understand you left the Bureau in February, 19207
A.—Yes, sir.

Q.—Did you know Frederick C. Seeley? A.—Yes, sir. 1
don’t remember whether his initial was “C”. It was just Irede-
rick Seeley, wasn’t it?

Q.—What was his occupation or position? A.—He was
an assistant engineer in the Sewer Bureau.

Q.—And were you working in the Sewer Bureau, in the
same Bureau as he? A.—Yes, sir.

Q.—Was he your superior? A.—My immediate superior.

Q.—Your immediate superior? A.—Yes, sir.

Q.—Now, limiting yourself to the year 1917, until such
time as you left your employment at the Queens Borough Sewer
Bureau, did you meet Phillips quite often? A.—I saw him quite
often, yes.

Q.—Where did you see him during that period from 1917
to 1920? A.—Well, largely in the Borough Hall.

Q.—Which department of the Borough Hall? A.—In the
Sewer Bureau. )
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Q.—In the Sewer Bureau? A.—That is, the Sewer Bu-
reau had a certain allotted space which was know as the Sewer
Bureau quarters, and in those quarters I saw Mr. Phillips.

Q.—Quite often? A.—Quite frequently, yes, sir.

Q.—What do you mean exactly by “quite frequently”?
A.—Well, once a week sometimes. Sometimes more frequently.
And then at stretches, — well, on an average of, say, once a week.

Q.—On an average. But without an average, was there
any time when his visits were more frequently, to your know-
ledge than once a week at the Sewer Bureau of Queens Borough?
A.—Yes. At such times as contracts were to be bid upon, Mr.
Phillips was a frequent visitor there. Sometimes two or three
times a day, I would say offhand.

Q.—During that same period of time, which runs from
the spring of 1917 until February of 1920, did you know a man
named Andrew Zorn? A.—Yes, sir, I knew of him.

Q.—How long had you known him? A.—I did not know
Zorn personally. I simply knew him as Zorn, as My. Zorn.

Q.—Where was it that you saw h1m" "A.—T also saw him
in the Sewer Bureau quarters.

Q.—How oftten? A.—Well, perhaps not as frequently
as I saw Phillips.

MR. COOK: Mr. Goudrault, pardon the interruption. I

- presume this is all preliminary.

MR. GOUDRAULT: Yes: to something different.
MR. COOXK: Something that you are leading up to.

Q.—And where did you see him on those occasions? A.—
As I said, in the Sewer Bureau quarters.

Q.—Did you see him with Phillips or without Phillips?
A.—Usually without Phillips; but occasionally with Phillips.

Q.—During this period, what was Phillips doing in the
Sewer Bureau? A.—Why, at times he was in conference with
Mr. Seeley; at other times talking with Mr. Cox, Raymond Cox,
who was a clerk in charge of distributing the blueprints on these
various contracts. He may have talked to some of the engineers
at random. But usually it was with either Seeley or Cox.

Q.—Did you ever see him doing anything except talking
with Mr. Seeley and Cox, or passing in and out of the Sewer
Bureau? A.—I don’t quite understand the question.

Q.—I will retract it. We will come to that. What was
exactly the nature of your occupation there in the Sewer Bureaun
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during the time that Phillips or Zorn were coming to the said
Bureau? A.—Well, I made the computations for the prelimi-
nary estimates for most of these contracts. I had charge indi-
rectly of the preparation of the specifications, and had under
my direction, several drafts men and assistants for the prepar-
ation of plans.

Q.—Do you recollect any particular time when Phillips
came over to you when you were doing that job of computing the
results of the bids on some jobs? A.—Why, I should supple-
ment that other one too, and say that in addition to those duties
it was my duty to receive and compile the bids, as far as the com-
putation.

Q.—Yes. A.—Now, I will answer this last question. At
times during the preparation of these bids, that is, as they were

-received, Mr. Phillips would come over and ask the results of

the bids, and things of that character.
Q.—When you state that Mr. Phillips would come in
and ask the result of the bids.

MR. COOK: One moment. I object to any conversation
between Mr. Phillips and the witness as illegal, improper and
irrelevant. You are aware that Mr. Phillips is dead, Mr. Wit-
ness?

THE WITNESS: Yes, sir.

MR. COOK: I make my objection to all conversations
between Phillips and the witness.

MR. HACKETT: I make the same objection.

THE COMMISSIONER: I will take it subject to coun-
sel’s objection.

MR. COOK: I ask that this apply throughout the depo-
sition, without having to be repeated.

THE COMMISSIONER: I wonder how that is going to
work out.

MR. COOK: Well, I will make my objection every time.
THE COMMISSIONER: T think that is better.

Q.—Now, will you answer the question, if you still re-
member it. A.—You asked me if Mr. Phillips.
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Q.—Came to see you. A.—Came to see me in connection
with these computations. '

Q.—Yes. A.—Yes, sir, he did.

Q.—He did. A.—This was not a regular procedure of
Mr. Phillips.

Q.—What do you mean by that? A.—That is for instan-
ce, if there were bids opened today it would not necessarily fol-
low that Mr. Phillips would ask me what the results of today’s
bids were.

Q.—No. But am I right in stating that you recollect cer-
tain occasions where that was done? A.—Yes, sir.

Q.—1I see. Were the bldS, then, a mattel of public record?
A.—Not at that time, no, sir.

Q.—Not at that particular time? A.—No, sir. Now,
may I also supplement that, — I don’t know whether this is
proper or not. You realize that when the bids are opened by the
Borough President or his accredited assistant, the Commissioner
of Public Works, the amount of the bid, the total of that par-
ticular bid for each contract, is usually on that contract or on
that bid; and it was our duty to verify this, or, in other words,
to check up the sum so shown on that bid sheet. So if you mean
if that was a public record at that time, it could have been given
out to the press prior to our final computation, subject to any
error.

Q.—Yes. But as a matter of fact it was never a matter
of public record at that particular time? A.—I don’t believe
SO.

Q.—Are you sure or not? A.—I don’t know.

Q.—Didn’t you state a moment ago that it was not a mat-
ter of public record at that time? A.—I just qualified that to
the best of my knowledge. In other words, I am trying to ex-
plain to you the procedure through which these bids passed.

Q.—What did Mr. Zorn do? A.—I don’t know of any par-
ticular position that he held.

Q.—But on the occasions that vou saw him, that you tes-
tified that you saw him in the Sewer Bureau, what was he doing
there? A—-Why, he was gathering blueprints similar to those
that were given out to the contractors.

Q.—Blueprints of what? A.—Of the contracts which
were to be bid upon.

Q.—Any particular kind of contract? A.—The se\lver
work. :

Q.—Tor what boroughs? A.—For the Borough of Queens
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Q.—Who was then President of the Borough of Queens?
A.—DMaurice E. Connolly.

Q.—And who was the assistant engineer in charge of that
Sewer Bureau in the County of Queens at that time? A.—DMr.
Seeley was my immediate superior at that time, and he was the
assistant engineer in charge of designs. And then there was an
engineer in charge of both the highways and sewers. His name
has slipped my mind just now. A military, they called him
“Captain”. '

Q.—It would not be McBride? A.—No. Captain Rice.

MR. COOK: He was above Seeley?
THE WITNESS: Yes, sir.

Q.—Were there any instances that you are talking about,
were there any instan-es that you spoke to him, to Zorn, when
he was visiting the Sewer Bureau? A.—I can not recall.

Q.—Did you ever see Mr. Zorn have any talk with Mr.
Seeley? A.—Yes, sir.

Q.—As well as with Mr. Phillips? A.—Yes, sir.

MR. COOK: The same objection as to conversations with
Phillips.

MR. GOUDRAULT: Mr. Seeley is not dead.
MR, COOK: No, so far as Mr. Phillips.

MR. HACKETT: Yes, and as regards the form of the
question, which is suggestive and leading.

Q.—Putting the question otherwise, Mr. Kraus, with whom
did you see Zorn speak to in your department? A.—I saw Mr.
Zorn in conversation with Mr. Seeley and with Mr. Cox.

Q.—How often as regards Mr. Zorn with Mr. Seeley? A.
Irairly frequently. )

Q.—Did you gather any impression, Mr. Kraus, from these
frequent visits of Mr. Zorn to the Sewer Department — may I
ask first, if you have stated what Mr. Zorn was doing when he
did come to the Sewer Bureau? A.—I believe I have. I believe
that was covered in one of your previous questions.

Q.—And do you mind repeating it, in just a word or two?
A.—T saw Mr. Zorn in conversation with Mr. Seeley and Mr.
Cox, and at other times I saw Mr. Zorn with blueprints which
were obtained from the Sewer Bureau through Mr. Cox.



10

20

30

40

—140—
Albert F. Kraus for plaintiff (cross-cramination).

Q.—Do you know what was Mr. Zorn’s occupation?
MR. COOK: I object to that as absolutely irrelevant.
MR. HACKETT: So do I.

Q.—Do you know what was Mr. Zorn’s occupation? A.—
No, I do not.

Q.—Do you recollect a certain time that Phillips ceased
going to the offices of the Sewer Bureau? (Question withdrawn).

MR. GOUDRAULT: No other question. T have the plea-
sure, gentlemen, to transfer over to you this witness for cross-
examination.

CROSS-EXAMINATION BY MR. HACKETT:

Q.—Mr. Kraus, this Sewer Bureau is the portion of the
public building from which the contracts for the construction of
sewers are let, is it not? A.—It is in that same building.

Q.—Yes, A.—That building is known as the Borough
Hall.

Q—Known as the Borough Hall. And rather extensive
works were being carried on in that Borough at the time, were
there not? A.—Yes, sir. -

Q.—And it was not at all unusual that men interested in
construction work, whether they were contractors, guarantors,
suppliers of material, or men who might be interested profes-
sionally as engineers, did frequently visit the Bourough Hall?
A.—The Borough Hall?

Q.—Yes. A.—Yes, sir. ,

Q.—And the Sewer Bureau? A.—Not particularly, no.
The supplymen never came into the Sewer Bureau; they had not
any interest. Their interest was directly with the contractor.

Q.—Well, T put it to you that if a sewer were to be built
out of brick, it would be of interest to a supplier of brick to know
whether it was to be built out of brik instead of concrete? A.—
Yes, the specifications would so indicate.

Q.—Yes. So the specifications and the plans would be of
interest to a supplier of material? A.—Yes.

Q.—And in consequence, suppliers of material did from
time to time go to the Borough Hall? A.—Borough Hall, yes,
sir. .

Q.—Yes? A.—Yes, sir.
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Q.—And you did not think it strange when you saw men
of these different categories come to the Borough Hall? A.—
No.

Q.—You knew that they came there? A.—Yes.

Q.—On business arising out of their own calling? A.—
Yes.

BY MR. GOUDRAULT:

Q.—You did not know the calling of Zorn, though? A.—
No, sir. This gentleman is limiting this to the Borough Hall.

BY MR. HACKETT:

Q.—Yes. A.—Anyone has access to the Borough Hall.

Q.—Then Mr, Cox appears to have been the clerk who was
entrusted with the issue to interested parties of blueprints?
A.—Yes, sir. . ‘

Q.—And whenever any of these would be contractors, sup-
pliers of materials, engineers and others, wished for informa-
tion, one of the persons to whom they would naturally apply
was Mr. Cox? A.—Yes.

Q.—Because he was particularly allotted to the function
of distributing to contractors and others information that might
be necessary for their purposes? A.—That’s true.

Q.—And I suppose in a well organized business it was
well to have one persone distribute these blueprints and infor-
mation in order that others might not be continuously disturbed
by the public; is that correct? A.—Yes, sir.

Q.—TIt.was a matter of observation and experience to you
that numbers of people called upon Mr. Cox? A.—Yes.

Q.—I understand that bids were on invitations contained
in the public press and were based upon plans and specifications
which were available at the Borough Hall? A.—Yes, sir.

Q.—And these invitations invariably fixed a date with-
in which they had to be lodged at the Borough Hall? A.—I
don’t follow that.

Q.—Well, when the advertisement was put in? A.—The
City Record.

Q.—The City Record, it indicated that the bidders would
have to put in their bids on or before a certain date? A.—Yes.

Q.—And then it was your duty, after these bids were re-
ceived, to open them up and tabulate them? A.—No. It was the
province of the Borough President, or the Commissioner of Pu-
blic Works, to open the bids.
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Q—Yes. A.—And read the itemized bid, Then it was
tabulated by one of my assistants and then I took charge of that
compilation and made the necessary computations.

Q.—Yes. So it really was a matter of record when it came
to you. It had been to the Borough President? A.—It had been
to the Commissioner of Public Works, -or the President of the
Borough, yes, sir. It had been read in public meeting.

Q.—Yes. So just to make it quite clear, you were not re-
vealing any state secret or (ommitting any impropriety when
you answered the question that was put to you by Phillips? A.
I don’t believe I was.

MR. HACKETT: No. That is what I wanted to make
quite clear. That is all.

CROSS EXAMINATION BY MR. COOK:

Q.—I understood you to say, Mr. Kraus, that you did not
know Mr. Zorn. Is that correct? A.—I did not know Mr. Zorn
personally, no, sir.

Q.—You did not personally know Mr. Zorn? A.—No. 1
knew he was Mr. Zorn.

Q.—Yes; but you had nothing to do with him personally?
A.—AbDsolutely no connection. I don’t believe that I had any con-
versation with Mr. Zorn.

Q.—None at all. So we can leave him out of the matter
altogether as far as you are concerned? A.—Yes, sir.

Q.—Now, you stated, I think, that you were immediately
under Mr. Seeley? A.—Yes, sir.

Q.—DMr. Seeley was the assistant engineer, was he not, of
the Sewer Department? A.—Yes. His title was assistant en-
gineer in charge of designs, I believe.

Q.—In the Sewer Department? A.—In the Sewer De-
partment, yes, sir. :

Q.—And who were the officials, will you mention them
again, Mr. Kraus, if you please, that were over Mr. Seeley? A.
Mr. Rice was in charge of a dual department consisting of the
Bureaun of Sewers and Highways.

Q.—Yes. A.—And if my memory serves me I believe Mr.
Perrine was the engineer of sewers at that time.

Q.—Mr. Rice and Mr. Who? A.—Perrine. Perrine.

Q.—So that Mr. Rice and Mr. Perrine — Mr. Rice would
be the head of the department, Mr. Perrine would be next or
would be associated with Mr. Rice as head of the department;
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then would come Mr. Seeley, and then would come yourself; is
that correct? A.—I would consider them in that order, although
it would be pretty difficult to differentiate, except by title.

Q.—Except by title? A.—Yes, sir.

Q.—Do you remember the title of Mr. Rice? A.—Mnr.
Rice’s title was Engineer of Highways and Sewers, I believe.

Q.—Yes. And Mr. Perrine? A.—Engineer of Sewers.

Q.—Engineer of Sewers. And Mr. Seeley? A.—Assistant
Engineer of Design, Bureau of Sewers.

Q.—And yourself, what was your title? A.—Assistant
Engineer.

Q.—Assistant Engineer. And that you would take would
be the order of seniority in the department in regard to those
officials whom you have mentioned? A.—Yes.

MR. HACKETT: Just to get that clear, we were told
yesterday that assistant engineer was merely a civil service ti-
tle, for purposes of grading them in the service.

THE WITNESS: That is right. Mr. Perrine, Mr. See-
ley and myself were all assistant engineers, and the other titles
ascribed to them were purely local titles subject to the whim
of the Borough President.

BY MR. COOK:

Q.—But the authority that they had would be in the order
mentioned? A.—I would presume it would, yes. I considered
Mr. Seeley my immediate superior. And while I don’t believe that
he considered Perrine as his superior, he considered Mr. Rice
as his superior. :

Q.—Yes. A.—In other words, I can not link Mr. Perrine
up in this combination that you have just mentioned, except by
title.

Q.—MTr. Seeley would see, in the course of his day’s work,
a great many men, would he not, to your knowledge? A.—In
the course of the day’s work?

Q.—Yes. People would see Mr. Seeley and see Mr. Rice
and see Mr. Perrine? A.—Perhap see Mr. Rice. But not so fre- -
quently; there would not be so much occasion to see Mr. Seeley.

Q.—But they would see him, would they not? A.—Ob,

es.
Y Q.—You would see Mr. Seeley very frequently? A.—AD-
solutely, yes.
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Q.—You would constantly report to him? A.—VYes, we
would be in conference on the work continually.

Q.—All the time? A.—Yes. Now, I might draw a picture
of this room for you, so that you could see this operation a little
more clearly, if you care to have it.

Q.—We are very much interested, Mr. Kraus. A.—There
was a general outer room, which may be termed an executive
room, in which there were the clerks, stenographer, chief en-
gineer, — that is, Mr. Perrine, and the general files. That was
partitioned from an inner room where there were draftsmen,
engineers and so forth. So that if persons entered this general
room, they would appear to the clerks and Mr. Perrine, or the
executive division of our Bureau, before they could possibly pass
into this petitioned room. In other words, we were the tail end
of this compartment.

Now, if they had business in our Bureau, then a clerk
would escort them through this paneled board, and they would
then come into our office. .

Q.—Into your office? A.—Yes. So that you can readily
see that anyone interested in work which was not directly vital
to us, would not enter into this inner room.

Q.—Yes, I see. A.—So that is simply to help qualify that
last question of yours.

MR. COOK: That is all.
MR. HACKETT: That is all.

MR. GOUDRAULT: That is all. Thank you very much,
Mr. Kraus.
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DEPOSITION OF WILLIAM H. BERTRAM.
(recalled).

WILLIAM H. BERTRAM was recalled as a witness on
behalf of the plaintiff, and having been previously duly sworn,
deposeth and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT: (Re-
sumed) : .

Q.—Mr. Bertram, you were called upon yesterday to look
up your records in the Sewer Department and elsewhere, the re-
cord containing plans and specifications concerning the 150th
Avenue sewer contract; and I told you at the time the contract
bears No. 74178. Have you been able to locate the said plans and
specifications? A.—I have found all of the Boulevard contract,
but the 150th Avenue I have not been able to find all of the
sheets.

Q.—Will you tell us what sheets you have found for the
150th Avenue sewer contract? A.—I'or the 150th Avenue, 1
found sheets 1, 5 and 10, three sheets out of a set of 11.

Q.—Sheets 1, 5 and 10. That is three out of eleven. You
have not been able to locate the missing sheets? A.—No, I have
not.

Q.—Have you searched for them? A.—Yes. These sheets
were returned from Buckner’s office, the former investigator.
Not so long ago I had a man down there, and he spent a whole
day running through the files, and that is all he was able to
find, those sheets. Those are part of the specifications. You have
a book here which has the complete specifications.

Q.—You mean Mr. Tully has a book? A.—Well, I though
I saw it here yesterday, didn’t I1?

Q.—And so the document was found by you after searches
made by you and under your supervision, not complete, is that
right? A.—Not complete is correct, yes.

Q.—These plans, these eleven sheets of plans, are not or
are they necessarily bound together? A.—No.

Q.—They are not? A.—No. They are kept separately for
purposes of making blueprints.

Q.—I see. Kept separately? A.—Yes.

MR. COOK: T object to a partial production of the do-
cument. I don’t know whether Mr. Goudrault intends to put
those three sheets in, three out of eleven. '
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MR. GOUDRAULT: I may have the pleasure of just
putting one in. I am getting to that now.

Q.—Will you look, please, at this sheet, this separate
sheet, and tell us if this would be the first sheet of the eleven?
(Indicating)? A.—Yes, that is sheet No. 1.

Q.—Will you please look at this sheet No. 1:

MR. COOK: Wait a minute; don’t answer the question,
Mr. Bertram, when Mr. Goudrault is finished, because I want
to make an objection. Put your question, please, Mr. Goudrault.

MR. GOUDRAULT: That question is withdrawn, and
last one made by me, and I will put another one. We will get
down to it.

Q.—Will you please produce as Exhibit C-3, sheet No. 1
of the plan, profile and details for the construction of a sanitary
sewer and appurtenances in 150th Avenue, in the Borough of
Queens, dated December 8th, 1924.

MR. COOK: T object to the production of this document
by this witness, inasmuch as on his own statement it is an in-
complete document. He states that the specifications for this
sewer comprise eleven different sheets, and he is now tendering
the first of eleven sheets as an exhibit, and I object to that as
an improper production of an exhibit in this case, and as not
making proper evidence. T will ask the Commissioner for a ruling
as to that. The exhibit must be produced as a whole, and not
piecemeal.

MR. GOUDRAULT: I will ask the Commissioner to
take the question and objection under reserve, in the absence of
a judge.

THE COMMISSIONER: I will take the exhibit under
counsel’s objection.

MR. HACKETT: I object, on the same ground.

MR. GOUDRAULT: And will you mark this exhibit as
C-3.
(The said sheet No. 1 of plan was thereupon recei-
ved in evidence and marked Plaintiff’s Exhibit C-3, Jan.
20, 1931).
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Q.—Will you now produce as Exhibit C-4 and C-5, sheet
No. 5 and sheet No. 10 of the plan, profile and details for the
construction of a sanitary sewer and appurtenances in 150th
Avenue, in the Borough of Queens, dated December 8th, 1924;
the.same to be marked respectively as C-4 and C-5.

MR. COCK: I renew my objection to the production of
these two exhibits, Mr. Commissioner, on the ground that they
are irrelevant in the first place, and they have not been connec-
ted in any way with this suit, in the second place; and in the
third place, you can not produce a document in parts, and its
production is entirely illegal and improper.

MR. HACKETT: I associate myself with that objection.

THE COMMISSIONER: I make the same ruling as be-
fore. Received, subject to counsel’s objection.

(The said sheet No. 5 was thereupon received in
evidence and marked Plaintiff’s Exhibit C-4, Jan. 20).

: (The said sheet No. 10 was thereupon received in
evidence and marked Plaintiff’'s Exhibit C-5, Jan. 20).

Q.—Now, Mr. Bertram, you stated that you have been un-
able to find the missing sheets? A.—That is true.

Q.—Did you or did you not state that you did endeavor
to find the missing sheets and that to the best of your knowledge
this work was carried on by yourself, and under your supervi-
sion? A.—Yes. I made such a statement.

Q.—Did you send anybody to Buckner’s office to find out
if the missing sheets could be located? A.—I sent up Mr. Pear-
son.

Q.—Is Mr. Pearson here this afternoon? A.—No.

Q.—We could have him; he is a member of the staff? A.
Absolutely, in half an hour, by telephone

Q.—Now, I think I am right in stating that you stated
you recollect that only a few of those 11 sheets went to Buek-
ner’s office? A.—That is right. I think their records show that
they only received those three sheets.

BY MR. HACKETT:

Q.—Whose records, yours or Buckner’s? A.—Buckner’s.
Q.—AIll you know about his records is what he or his of-
fice told vou? A.—Yes,
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Q.—Or what Mr. Pearson told you. A.—I have nothing
to do with transmissing those to Buckner.

Q.—Were you called upon to transfer those to Buckner
when he called for them? A.—No. I was not, no. The man in
charge of the files was.

Q.—Now, will you look at photostatic copy of plan and
profile and details for the construction of a sanitary sewer and
appurtenances at 150th Avenue, and state if this is a photosta-
tic copy, to the best of your knowledge, of the eleven sheets per-
taining to the said plan and profile?

MR. COOK: I object to the question. It is impossible
for this witness to say that this is a photostatic copy of a docu-
ment that he has not seen. The original document is the proper
way to establish this, and then if necessary, produce a photosta-
tic copy after we have seen the original, or after the original
has been proven.

MR. HACKETT: T associate myself with that objection.
MR. GOUDRAULT: That is your objection?
MR. COOXK: Yes.

Q.—Is this a photostatic copy? A.—It is more than a
photostatic copy. It includes more that then the original contract
drawings.

Q.—Does it include the eleven sheets of the plan? Does
it or not? A.—It includes the eleven sheets.

Q.—Fine; that is what we want. And so it is a photosta-
tic copy of exhibits that you have produced as C-3, C-4 and C-5?
A.—Yes. That and more.

Q.—Yes, and more. But I mean at least that. Now, what
is the part that is added to that photostatic copy? A.—That is
a modification requiring a tile foundation under the sewers.

Q.—Before you go into the question of whether or not
this contains much more, or more than the original eleven sheets,
I will put you another question, Mr. Bertram.

MR. COOK: One minute, Mr. Goudrault. How can you
speak about a modification, or how can you ask the witness to
speak about a modification, when you have not produced the
original?
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MR. GOUDRAULT: I am coming to that.
MR. COOK: No. I object to that.
MR. HACKETT: So do 1.

Q.—Have you had occasion to look at this, — you had oc-
casion to look at this plan and profile which is reproduced here
in this photostatic copy (indicating)? A.—Yes, I saw the ori-
ginals of these. :

MR. COOK: I object to that again. Same objection.
MR. GOUDRAULT: All right.

Q.—Then will you produce as Exhibit C-6.

MR. COOK: Let me make an objection before that.

Q.—This is photostatic copy of the plan and profile of the
150th Avenue sewer construction. -

MR. COOK: 1T object to the production of the exhibit.
MR. HACKETT: How many sheets?
MR. GOUDRAULT: There are 14 sheets.

MR. COOK: May it please the Court, I object to the
production of this document as irregular, illegal and improper.
There is no evidence as to how it was obtained, there is no sug-
gestion that it is correct, there is nothing is no suggestion that
it is correct, there is nothing at all to link it up with what coun-
sel examining upon, and I ask this be not received as an exhibit.
It is impossible for us to say what the effect of the document
will be. We have no way of checking it, no way of knowing whet-
her it-is right or wrong, or anything about it.

MR. HACKETT: T associate myself with that objection.

THE COMMISSIONER: It will be taken as part of the
evidence, subject to counsel’s objection.

(The said photostatic copy of plan and profile was
thereupon received in evidence and marked Plaintiff’s
Exhibit C-6, of this date).

Q.—Now, that this document is produced, will you tell us
about the modifications, — I mean to say not the modifications
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but the additional sheets beside the eleven? A.—The first ad-
ditional sheet.

MR. HACKETT: One moment. Mr. Commissioner, I as-
sume that the objection already made with regard to the pro-
duction of what is called a photostat of an original that has not
been produced, will avail for all testimony referring to this Ix-
hibit C-6.

MR. COOK: C-3,.C4, C-5 and C-6.
MR. HACKETT: The others are originals.

THE COMMISSIONER: 1 direct the clerk to make that
note upon the minutes. '

Q.—Now, can you answer?

MR. COOK: The defendant renews its objections to the
production of this document on the additional ground that the
document under any circumstances speaks for itself; and that
this witness is not competent to add to or vary a written docu-
ment.

THE COMMISSIONER: His answer will be taken sub-
ject to counsel’s objection.

A.—The first sheet is the modification requiring an ad-
dition to the sewer of a tile foundation and concrete cralde. That
is an addition to the original contract.

Q.—Does that modification bear a number? A.—Except
that it has the same file number. That is our file number. It has
not a sheet number, as the others have. You see, they are all
numbered and filed together.

MR. COOK: DMay it please the Court, it appears utterly
ridiculous that this witness should be allowed to give evidence
as to the modification of an original contract which is not be-
fore the Court, by means of a photostatic copy concerning which
there has been no evidence whatever to justify its production.
I object again.

THE COMMISSIONER: His answer will be allowed
subject to your objection, as before.

Q.—Now, go on with your answer. A.—I have described
the pile foundations.
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Q.—Just state in a word what each additional sheet sti-
pulates, or what it is meant for? A.—Well, this sheet is the
details of the foundation for sanitary sewer.

Q.—The following? A.—The following sheet is a chan-
ge in one of the manholes.

Q.—The following? A.—The following is a record of the
sewer as built. That is a final map after the sewer is built, and
is not a part of the contract. It is a record of how it was built.

Q.—Now, in looking up to*find the original plan for this
150th Avenue sewer, were you or were you not able to locate
with the three sheets that you have succeeded in finding, these
additional sheets? A.—I was unable to find any but the three
that I have brought over here.

Q.—You have endeavored to find those? A.—I did en-
deavor to find them.

Q.—You are quite familiar, — were you or were you not
familiar with this plan and profile for the 150th Avenue sanitary
sewer? A.—I was familiar with it.

Q.—You were? A.—Yes

Q.—Did you work on that plan, or did you give instruc-
ions? A.—I gave instructions as to how parts of it were to
be done. _

Q.—Whom did you get your instructions from for giving
yvour subordinates instructions to design these plans? A.—
Well, except that I was second to Seeley, and Seeley provided
the details, and T assigned the men to do the work of tracing.

Q.—And that was within your jurisdiction? A.—Yes.

Q.—And that was part of your work? A.—Yes, that was
part of my duties.

Q.—I see. And in particular, with this plan and profile
of the 150th Avenue sanitary sewer? A.—Yes.

Q.—Now, will you look at Exhibit C-3, which is the ori-
ginal of the first sheet of the said plan and tell us, in a few
words, what is meant by this design? (Indicating). I point there
to type A. A.—8 foot no inch.

Q.—8 feet no inch, monolithic sewer section. And to the
various designs that do appear on the said Exhibit C-3.

MR. COOK: T object, my lord, inasmuch as the question
has for its object the obtaining of evidence to vary a written do-
cument. The document speaks for itself.

THE COMMISSIONER: The answer will be taken sub-
ject to counsel’s objection. ‘
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Q.—Now, you tell us what those designs there are, in a
few words, Mr. Bertram. A.—Those are cross-section views of
a sewer section built monolithic.

Q.—So we must conclude that this plan and profile call-
ed for a monolithic sewer? A.—The plan shows the sections
of the monolithic sewers.

Q.—Now will you tell us more particularly what is meant
by these designs that appear on this first sheet of the plan and
profile? A.—Well, there is a cross-section showing the area of
concrete, the position and size of the steel rods for re-enforce-
ment, and water proofing membrane,

Q.—A waterproofing membrane. Did I understand you to
say that these plans, — no, I withdraw that question. So you are
quite familiar with this plan and profile? A.—Yes.

Q.—At whose orders was that design or waterproofing
membrane put in, do you know? A.—Yes, Mr. Seeley’s.

MR. COOK: Wait a minute.
MR. GOUDRAULT: What is objectionable to that?

MR. HACKETT: All that you can say, Mr. Bertram, is
what Mr. Seeley told you.

THE WITNESS: Yes.

MR. HACKETT: Whether the orders came to Mr. See-
ley from his superior officers or not, you don’t know?

THE WITNESS: No, I don’t know.

MR. GOUDRAULT: I am asking from whom he him-
self received the orders.

Q.—You had instructions from Mr. Seeley, didn’t you?
A.—Yes, from Mr. Seeley.

Q.—And you gave orders to your draftsmen and designers
to go ahead and put in that waterproofing membrane? A.—
That is correct.

Q.—Do you know what was the first job in which the wa-
terproofing membrane was inserted in the manner indicated in
tilese plans? A.—As I said before, I wouldn’t be sure, but I

ink it was this job.

MR. COOK: What is the date of that one?
MR. GOUDRAULT: December 8th, 1924,
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Q.—In what kind of sewer? Your answer is? A.—In a
concrete sewer.

Q.—DMonolithic? A.—Monolithic concrete sewer.

Q.—And to the best of your recollection, this was the
first time that this waterproofing membrane was inserted?
A.—To my best recollection, this was the first time.

Q.—Do I understand Mr. Bertram, that the plan and pro-
file for the construction of a sewer, and the contract for the
construction of said sewer, is quite different, isn't it? A.—I
don’t know what you mean.

Q.—In a general way? A.—This becomes a part of the
specifications and part of the contract. ‘

Q.—Yes; but we would like to know if an original con-
tract when same is awarded, if these plans are attached to the
contract, or just the specifications are attached to the contract?

MR. COOK: Well, the contract has not been produced,
Mr. Goudrault. . ‘

MR. GOUDRAULT: No. I am just asking him a general
question. No particular reference to any contract whatever, ex-
cept the contracts in general for the construction of sewers.

THE WITNESS: The plans and specifications are one.
They are all part of the contract. even though they are not fast-

ened together.

Q.—Oh, yes. We understand that. That is what T want
you to say. They are not fastened together? A.—They are not
fastened together, no.

Q.—Meaning this, that the plan and profile and details
are one document, and the contract is another? A.—They are
actually made by us, yes, but under the terms of the contract
they are a parcel of the same contract.

MR. COOK: They all form one contract?

THE WITNESS: Yes. Not only that, but there are other
standards we have, even though they are not shown here.

Q.—Are the plans and profiles of a sewer contract in the
Borough of Queens, to your knowledge, left out, and does the
contract go to the Comptroller’s office of the City of New York?
A.—The contract books go to the Comptroller’s office, yes. I
don’t think he gets any copies of these things. They are avail-
able to him if he wants them.
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Q.—But they remain in the Borough of Queens Sewer De-
partment? A.—These remain in our files.

MR. COOK: They don’t remain in your department, ap-
parently.

THE WITNESS: They didn’t this time.
MR. COOK: They should.

Q.—And these explanations you have given apply in ge-
neral to the plans and profiles and contracts given for the con-
struction of sewers in the Borough of Queens? A.—Yes.

Q.—You notice here on Exhibit C-3, that these plans were
designed and drawn and traced and checked in 1924, A—Yes
Some time before December 8th.

Q.—They were drawn before December 8th, 1924? A.—
The plan is dated after the things are complete.

Q.—As to chambers, and manholes, was this 150th Ave-
nue the first job or not the first job where a waterproofing was
put in the chambers and manholes of monolithic design? A.—
The waterproofing was not put in the manholes.

Q.—It was not? A.—These were all put in the bottom
sections of the manholes.

Q.—It was? A.—The waterproofing is shown in the bot-
toms of these manholes.

Q.—Was it the first job? A.—It was the first one I re-
member.

Q——Was that requirement ever put in manholes and
chambers again after the 150th Avenue job? A.—Oh, ves. It
was put in other jobs.

Q.—Are you positive of that? A.—Yes.

Q.—I understood you to say a minute ago that this was
the first time that you had ever seen this requirement for mo-
nolithiec sewers to have a waterproofing membrane, to the best
of your recollection. Is that right? A.—Yes, it was the first
time it was put in.

MR. HACKETT: Since then you have seen it?

THE WITNESS: The same sets of plans of the same
kind were put in all of the sections.

Q.—But that was the first time it was ever put in? A.—
It was the first time I remember.
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MR. HACKETT: Just a minute. Did you say that wa-
terproofing was required in the manholes on this job?

THE WITNESS: The plans show it was required.

Q.—And that was the first time? A.—In the bottom sec-
tions of the manholes.

Q.—And that was the first time? A.—The first time.

Q.—But now I am speaking about the waterproofing mem-
brane in the barrel of the monolithic sanitary sewer. A.—That
was the first time I ever saw it.

Q.—It was the first time that the designers were ever call-
ed upon, or that you were called upon, to put it in there? A.—
To put a waterproofing membrane in concrete sewers, yes.

Q.—And do you know if after December 8th, 1924, these
same requirements, — I mean, you stated that these same re-
quirements were made in subsequent monolithic plans; is that
right? A.—Subsequent plans, yes.

Q.—But was there ever one monolithic sewer constructed
of the Type A class, after this one? A.—No contract was ever
won with that type of sewer, with that section.

Q.—Never awarded? A.—Never awarded.

Q.—Did you abolish in your department, the requirements
of the said waterproofing membrane to be put in the barrel of
the monolithic sewer; did you ever receive instructions to abo-
lish it?

MR. COOK: What has that got to do with this case?
You are going very far, Mr. Goudrault.

MR. GOUDRAULT: I have just obtained from the wit-
ness, Mr. Cook, the affirmation that to his knowledge this was
the first time that a waterproofing membrane was ever.

MR. COOK: I don’t question.
MR. GOUDRAULT: Let me finish.

MR. HACKETT: What is the use of repeating what the
witness has said?

MR. GOUDRAULT: Well, for enlightenment of counsel
for the defense. '

MR. HACKETT: That is very considerate of youn, I will
admit, but it loses a lot of time.
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MR. GOUDRAULT: Well, we have come to a point
where it is very important, and we are going to make the case
to the best of our ability. The witness has stated that that was
so.

MR. HACKETT: We are going.

MR. GOUDRAULT: This is my examination. If you ob-
ject to my questions, you may do so.

MR. HACKETT: I would like to make an objection,
Mr. Commissioner.

MR. GOUDRAULT: To what question?

MR. HACKETT: To the question which has been ask-
ed the witness concerning changes which may have been made
at a later date. We all know that experience teaches men and
causes them to modify their ways, and that being so, any chan-
ge is irrelevant and could have no bearing upon a charge of con-
spiracy. Because it is irrelevant and illegal, I ask that the ques-
tion be not allowed.

THE COMMISSIONER: The answer will be taken sub--
ject to counsel’s objection.

Q.—Do you know when the Hammell Boulevard sewer was
built?

MR. COOK: Is this a new one, Mr. Goudrault?
MR. GOUDRAULT: A new sewer?
MR. COOK: A new contract.

MR. HACKETT: We had it a little while yesterday.
Mr. Cook.

MR. COOK: T only want to know, just for convenience.
MR. GOUDRAULT: What is the question?

(Question read by the clerk).

Q.—The approximate date?

MR. COOK: I object to anyv evidence regarding Ham-

. mell Boulevard sewer, as irrelevant and illegal.
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Q.—You know that it was built? A.—I know that it was
built, yes. .

Q.—You were in the department when it was built? A.
Yes.

Q.—Tell us, if you know, when it was built, to the best
of your recollection? A.—Well, in 1924 or early 1925, as 1 re-
member it. It is hard to pin me down to dates on these things.

Q.—When was it built, the Hammel’s Boulevard sewer,

in respect to the building and construction of the 150th Avenue
sewer?

MR. COOK: The contract will speak for itself. Produ-
ce it.

MR. GOUDRAULT: We will.

MR. COOK: Do. Don’t have evidence concerning it be-
fore it is produced.

MR. GOUDRAULT: We will have the Court tell us
whether or not this evidence, the way I am putting it in, is le-
gal or not. We are coming to that.

Q.—What is the answer? A.—I believe that the Ham-
mel’s Boulevard job was started before this 150th Avenue job.
But the work was going on in both places at the same time.

Q.—I see. But which of the two, to the best of your
knowledge, was first started, the Hammel’s Boulevard or the
150th Avenue? A.—T1 think the Hammel’s Boulevard job.

MR. HACKETT: It began, according to your testimony
of yesterday, Mr. Bertram, on the 30th of September, 1924.

Q.—That would be the Hammel’'s Boulevard? A.—Yes.

MR. GOUDRAULT: And naturally this one would start
after its date. That is logical enough.

Q.—Do you know of the Sewer Department of the Bo-
rough of Queens, City of New York, ever constructing a sewer
within its limits, having this waterproofing membrane in the
monolithic sewer, type A?

MR. COOK: Mr. Goudrault, pardon me. But you don’t
mean that question, really, do you? Because there is no evidence
that the Borough of Queens ever constructed any. You mean
the contractors constructed them.
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MR. GOUDRAULT: 1T said, was there ever constructed
within the limits of the Borough of Queens, a monolithic sewer,
sanitary sewer, Type A, sewer?

MR. COOK: That is not the way I understood your ques-
tion. Let it go.

THIE COMMISSIONER: Repeat that question for the
gentlemen.

(Question read by the clerk).

MR: GOUDRAULT: I mean did the Sewer Bureau, if
it ever did have contractors construct such a monolithic sewer,
Type A, after the Hammel’s Boulevard, or from the 8th of De-
cember, 1924, to the 2nd of April, 1928.

MR. COOK: If evidence as to contracts is to be given,
the best evidence is the production of the contracts.

MR. GOUDRAULT: He will give us his knowledge., He
is in the department he knows something about it.

Q.—To your knowledge?

MR. COOK: I register my objection, Mr. Commissioner,
against this.

MR. HACKETT: Note my objection, too.

THE COMMISSIONER: Your objections will be pla-
ced on the minutes.

MR. GOUDRAULT: Mr. Bertram, will you kindly look
into all records, or cause your assistants to look into the records
of the Borough of Queens Sewer Department and state whether,
for the period extending from the 8th of December, 1924, to the
2nd of April, 1928, if ever a contract was awarded to contrac-
tors for the construction of a monolithic sewer, type A, with
waterproofing membrane, and kindly let us know; because if
there is no such monolithic sewer ever constructed, we can not
produce any contract.

THE WITNESS: I can answer that right now.

Q.—All right, give us your answer. A.—No sewer was
ever built with that waterproofing membrane.



10

20

30

40

—159—
William H. Bertram for plaintiff rccalled (dircet cxamination).

Q.—And the last one, to the best of your recollection,
would be which one? A.—None was ever built with the water-
proofing membrane.

Q.—I see, none. As a matter of fact, you had occasion to
go through the official records of the Sewer IBureau of the Bo-
rough of Queens, have you? A.—I think so. They are available
to me all the time.

Q.—And you are working there? A.—I am using them
daily.

Q.—Daily. And do you know if ever any type A monoli-
thic sanitary sewer has been built, with or without menbrane,
waterproofing menbrane, since the 8th of December, 1924, to
the 2nd of April, 1928? A.—Well, Patrick McGovern had that
sewer in Rockaway, and it did not have a waterproofing mem-
brane in it, and he was building it after December 8th 1924,

Q.—Quite right. He had commenced work previous to
this plan and profile dated December 8th, 1924, hadn’t he?

MR. COOK: I object to that previous answer as not be-
ing an answer to the question that was put, and I move that it
be stricken out.

MR. HACKETT: T join in that objection.
MR. GOUDRAULT: I move that it remain.

THE COMMISSIONER: It will remain, subject to coun-
sel’s objection. You gentlemen understand that when I say sub-
ject to objection, it will be for the Superior Court to pass upon
the objection.

Q.—Mr. Bertram, I will make myself clear. The Hammel’s
Boulevard sewer, as you stated, had been under construction
previous to this plan and profile which is dated December 8§,
1924? A.—Yes. Work began on that before that date.

* Q.—Before that date? A.—Yes.

Q.—You stated yesterday three or four months before

that date. You said September or October. Mr. Hackett just told

" you. A.—Yes.

Q.—And the Hammel’s Boulevard job was whose job,
whose job was it? Who was the contractor for that job? A.—
Patrick McGovern, Inc.

(Whereupon, at 4:05 o’clock p. m. an adjournment was
taken to tomorrow, Wednesday, January 21, 1931, at 11:00
o’clock a. m.)
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Depositions of witnesses, sworn and examined on the
21st day of January in the year of Our Lord one thousand nine
hundred and thirty-one, at eleven o’clock in the forenoon, in the
office of DeCoursey IFFales, 40 Wall Street, in the County of New
York, State of New York, United States of America, by virtue
of the commission issued out of His Majesty’s said Superior
Court, to nus DeCoursey Fales, a lawyer, of 40 Wall Street, City
and State of New York, directed for the examination of witnesses
in a cause therein pending between The People of the State of
New York, plaintiff and Heirs of the late John M. Phillips, et
al., Defendants: — I, the commissioner acting under the said
commission, and also the clerk by me employed in taking, writ-
ing down, transcribing and engrossing the said depositions, hav-
ing first duly taken the oaths annexed to the said commission,
according to the tenor and effect thereof and as thereby directed
heard the following depositions:

(George P. Slack, Daniel Rogge and Fred H. Weaver, ap-
peared as witnesses on the part and behalf of the People of the
State of New York, the plaintiff, but were not sworn).

MR. GOUDRAULT: Mr. Commissioner, these three wit-
nesses have been subpoenaed to be here before you on this 21st
day of January. I am sorry to say that I will not be able to reach
the part of my case where these gentlemen have to come in as
witnesses. So I would like to ask you to order the said witnesses
to be back on a future date, which I would suggest as being the
27th, next Tuesday.

" THE COMMISSIONER: You are ordered to return here
at 11:00 o’clock on Tuesday, the 27th of this month next ensuing.

DEPOSITION OF WILLIAM H. BERTRAM.
(recalled)

WILLIAM H. BERTRAM was recalled as a witness on
behalf of the plaintiff, and having been previously duly sworn,
deposeth and saidth as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT:
(Resumed) : '

Q.—Mr. Bertram, yesterday you told us that to the best
of your recollection the plan and profile of the construction of
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a sewer, the 150th Avenue sewer, was the one in which require-
ment, new requirement for waterproofing membrane in the
barrel of the monolithic concrete system of sewer was required.
Am I right in stating so? A.—Yes.

Q.—Then I asked you a question concerning the approx-
imate-date of the previous or very last, — the p1ev10us rather,
monolithic or type A sewer that was COllStl ucted in the Bor ourrh
of Queens by your department, and if I am not mistaken you
told us that it must have been the Hammel’s Boulevard that I
was referring to. A.—That’s correct.

Q.—Now, according to my requests of the day previous,
on your first examination before this Commissioner, I have asked
you to make searches in the department and see if you could
locate the plan and profile for the construction of the sewer
on Hammels Boulevard. Have you succeeded in your endea
vors? A.—I have it right here.

Q.—Would you Lmdlv look at this plan, profile and details
for the construction of a sewer and appurtenances in Hammels
Boulevard, dated July 6th, 1923 —

MR. COOK: One minute, Mr, Goudrault. I object, —

(Continuing)-—and state if this is the original plan
and p10f11e and details for the constluctlon of a sewer on the
said Hammel’s Boulevard?

MR. COOK: One minute, please, before you answer. I
object to all evidence in regard to the matters connected with
Hammels Boulevard as irrelevant and illegal.

MR. HACKETT: And I object, for the reasons advanced
by Mr. Cook, as well as for the additional reason that it is not
vet established that plans’ and profiles now exhibited to the
witness were prepared by him.

THE COMMISSIONER: I will take the exhibit subject
to counsel’s objection.

MR. COOXK: T avail myself of the additional reason given
by Mr. Hackett.

Q.—Will you kindly produce as Exhibit No. C-7, the said
plan and profiles and details?

MR. COOK: Same objection.

A.—There are seven sheets in there.
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Q.—Is that complete? A.—Original, complete.

(The said sheets were thereupon received in evidence
and marked plaintiff’s Exhibit C-7, of this date, consist-
ing of seven sheets.)

Q.—Now, will you look at the signatures thereon appear-
ing, being the signature of Frederick Seeley, assistant engineer,
Division of Sewers, also those of Maurice E. Connolly, President
of the Borough, and the signature of J. Franklin Perrine in
his capacity of engineer of sewers, and the signature of William
H. Burr, consulting engineer, and state if those four signatures
are the signatures, to the best of your knowledge and recollec-
tion, of the parties whose signatures appear?

MR. HACKETT: I object to the question as illegal, in
that it does not elicit the best evidence of the signatures.

MR. COOK: Same objection.

Q.—I understand that you have seen how many hundreds
of these documents signed by Connolly and Seely? A.—I don’t
know; a few hundred of them, anyway.

. Q.—A few hundred. Do these signatures of Connolly and
Seely appear to be their signatures?

MR. COOK: Same objection.
THE WITNESS: Shall I answer it?

Q.—Answer it. A.—Yes. But I am not familiar with
Mr. Burr’s signature.

Q.—I don’t care for his. Now, who is the proper official
in your department who would be able to testify, in order to -
satisfy the gentlemen on the other side, as to the correct signatu-
res of Seeley and Connolly?

MR. HACKETT: Messrs. Connolly, Seely, Burr and Per-
rine.

Q.—We know that, but beside that, I mean the official
in your department? A.—Well, I could certify that that was
Seely’s and that was Perrine’s. But I could not be sure, —
I did not see Connolly sign these plans.

Q.—Did you see Seely sign these plans? A.—I have not
seen him sign these. But I have seen him sign hundreds of
other times. I don’t know the signature of Burr. He was
called in and consulted on this job.
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MR. COOK: You did not see these particular persons
sign those, did you, in front of you?

THE WITNESS: I would not say whether I did or not.
I have seen Seely sign so many, that I don’t know which ones
I have seen him sign.

MR. HACKETT: Was Burr in charge of this job?

THE WITNESS: No. He was called in as a consultant
by the Borough President.

Q.—Now, here on Exhibit C-3, which was produced by
you, appears also the signature of Frederick Seely, Maurice E.
Connolly, and others. Will you look at these signatures and
state if they are the signatures that appear to be there of
Maurice E. Connolly and Frederick Seely?

MR. COOK: Same objection.

MR. HACKETT: I object to this evidence as not being
the best available evidence.

Q.—To the best of your knowledge? A.—I would say that
that is Seely’s signature (indicating), and that ik Perrine’s
(indicating). I believe that (indicating) to be Connolly’s sign-
ature, but I did not see him sign it. I have seen Seely sign and
Perrine sign hundreds of them.

Q.—This was for the 150th Avenue plan and profile. And
do you recollect if Seely did sign this in your presence? A.—He
signed most of them in my presence. VWhen the job was finished,
I would take to him all the designs and he would take a pen
out and sign them.

Q.—But just to refresh your memory, Mr. Bertram, I
asked you yesterday or the day previous, from whom you had
received instructions to insert on the plans and profile for the
150th Avenue sewer these new plans and specifications con-
cerning the monolithic system as regards waterproofing membr-
ane, and if I recollect well you stated that you did receive in-
structions from Seelv and forwarded instructions to the men
under you in your office. A.—Well, there is the man on there.

Q.—Who would be there? A.—The instructions were
given to the man who signed the drawing, J. S. Meacle.

MR. HACKETT: Do you remember that, or do you just
say that because you have a document before you?
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THE WITNESS: T can tell that this was done by him.

Q.—I understand that these drawings were ordered by
Seely to you and you transferred them to Meacle?. A.—To
Meacle.

Q.—And do you recollect when Seely handed you the plans
or gave you instructions pertaining to the plans, if that was
signed or not? A.—These were not signed until after all these
were put on. This was the last operation,

Q.—Do you know who brought the plans to them? A.~-I
may have done it myself. There are so many of those I don’t
know about any particular one.

Q.—Now, you further, —

MR. COOK: Just a minute, Mr. Goudrault. The defen-
dants make the same objection that has just been given with
regard to the 150th Avenue which was made yesterday in regard
to evidence by this witness, as to the signatures.

Q.—This plan and profile for the Hammels Boulevard
is dated July 6th, 1923. Would you recollect on what date or
about the month the construction was started, or would it appear
in the record? A.—It would appear in the record, yes.

Q.—I mean on this plan and profile? A.—No.

Q.—It would not? A.—No.

Q.—Well, we may have to bring you back. A.—All the
story is on that photostat that was put in evidence the other
day; the record of the jobs.

Q.—We will come to that later. Now, we go back to this
Exhibit C-3 for the 150th Avenue sewer, and to these plans and
specifications of a waterproofing membrane in the barrel of the
monolithic system. You told us that these plans and specifica-
tions were ordered to be put on the said plan and profile at the
instance of Mr. Seely.

MR. COOK: 1What is that, please, Mr. Goudrault? I
did not understand that. Did he?

MR. GOUDRAULT: Oh, yes.
MR. COOXK: Pardon me. I did not understand that.

MR. GOUDRAULT: He stated it very distinctly. Oh,
ves, we had him on that for about half an hour.

MR. HACKETT: The witness also stated that Mr. Seely
had superior officers.
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MR. GOUDRAULT: Yes,

MR. HACKETT: And from which of the superior offi-
cers the instructions that were transmitted from Seely to the
witness had emanated, he did not know.

MR. COOK: Mr. Goudrault, I want to get clear on this.
I want to make an objection, because I understood this witness
said he got his instructions from Mr. Rice.

MR. GOUDRAULT: Obh, no. From Mr. Seely. He said
that very distinctly.

MR. COOK: All right. I just want to be right. I don’t
want Mr. Bertram to be wrong in his statement. Will you ask
him that and clear that point up? :

MR. GOUDRAULT: Oh, yes.

Q.—Did you receive instructions, or did you not receive
instructions from Mr. Seely for the introducing of a waterproof-
ing membrane on the plans and profiles for the 150th Avenue
job?

MR. COOK: Wait a minute, now, Mr. Goudrault. I
want to hear Mr. Bertram’s answer.

THE WITNESS: The instructions for putting that
waterproofing in were from Mr. Seely.

- Q.—To you? A.—Yes,
Q.—And from you to the men working under you? A.
Tracing, yes.

MR. HACKETT: You also stated that you didn’t know
which of Mr. Seely’s superior officers had given them to him.

THE WITNESS: That is true. I don’t know who gave
Seely the orders. :

MR. GOUDRAULT: Mr. Seely, he was the assistant
engineer, Division of Sewers.

Q.—Well, now, to the best of your knowledge, would he
be the one that would have to decide on such details and parti-
culars as the introduction of a waterproofing membrane plan
in the plan and profile? A.—All the designs on here are made
at his direction.
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MR. HACKETT: In so far as you were concerned.
THE WITNESS: In so far as I was concerned.

Q.—But I mean to say, in his capacity as assistant engin-
eer would he have the very power by himself to suggest such
new improvement?

MR. COOK: I object to that as not being the best
evidence. "

MR. HACKETT: The witness is not competent —

MR. GOUDRAULT: We will let him come to his own
qualifications.

MR. HACKETT: With the permission of Mr. Goudrault
I would be glad of the opportunity to formulate an objection.
Mr. Bertram has not shown, and I don’t think has any desire,
to qualify as a witness concerning the competency of his own
superior to give him orders. He told us yesterday that he accept-
ed orders. Whence they had taken their origin, he said he did
not know. And I therefore object to questions which tend to
elicit from the witness information which he has declared he
did not possess.

, MR. COOK: Yes. I would like to join in Mr. Hackett’s
objection, and I would also request my friend, Mr. Goudrault,
to be kind enough not to lead his witness. Mr. Bertram is a
highly competent expert witness and thoroughly able to answer
questions, without any suggestion as to the answers. Mr. Gou-
drault, Imust ask you to please be careful not to put leading
questions to the witness.

MR. GOUDRAULT: As that is the first request, I pre-
sume that is the first leading question I have put.

MR. COOK: Oh, no.

THE COMMISSIONER: ' The answer of the witness will
be taken subject to counsel’s objection,v

MR. GOUDRAULT: What is the question?
(Question read by Clerk). -

Q.—All right. A.—A1l T know is that he ordered them
put in there.
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Q.—Now, you have taken his position since he has been
ousted, as you said yesterday, or the day before yesterday? A.
Yes.

Q.—In your capacity of assistant engineer in the Division
of Sewers of the Borough of Queens, did you have such power
to give to one of your employes, designer or assistant designer,
and make suggestions of this nature for the improvement of the
works in the construction of sewers, improvement of the works,
to the best of your Lknowledge of the question? A.—Well, 1
would consult with my superiors before I made any radical
changes.

Q.—Radical changes, sure. But have you the power and
authority with all the experience you have in the sewer con-
struction business, to make and suggest certain improvements?
A—Yes.

Q.—I presume that Seely would have had the same power
as you?

MR. COOK: Now, wait a minute.
MR. GOUDRAULT: Question withdrawn.

Q.—Now, to get another point clear, I understand that
in all these sewers there were manholes and chambers? A.—Yes.

Q.—They would necessarily be monolithic, and I mean
by that they would necessarily be concrete? A.—Yes.

Q.—I further understand, in order to save time, that when-
ever a sewer was constructed of the type A, monolithie, and
when one would be constructed Type B, or with precast pipe,
that in both of these there would be chambers and manholes, —-

MR. COOK: One minute —

Q.—(Continuing)—according to said plans and profiles?
A.—Yes.

MR. HACKETT: I bbject to the question as leading, as
suggestive and irrelevant. :

MR. COOK: Same objection.

MR. GOUDRAULT: Well, all right. Question with-
drawn, and I will put another one.

Q.—Mzr. Bertram, as regards manholes and chambers,
would you state in a few words, if the plan and profile of your
Exhibit C-3 comprise, — (Question withdrawn). Look at your
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Exhibit C-3, plan and prbfile for the 150th Avenue sewer, and
tell us what you have to state as regards manholes and chambers,
as regards the construction of same, in a very few words?

MR. HACKETT: The number or the depth?

'MR. GOUDRAULT: No such thing. Just how were they
constructed, with what material?

THE WITNESS: Well, chambers and manholes are con-
structed of re-enforced concrete and steel.

MR. GOUDRAULT: Right. Another question.

MR. COOK: Aren’t you going to allow him to answer
the question?

MR. GOUDRAULT: He has answered.

Q.—Is this whether or not the sewer is monolithic or
with precast pipe? A.—Manholes are built with every sewer,
yes.

Q.—Are they always monolithic or with re-enforced con-
crete? A.—Well, we make them out of brick, too.

Q.—Yes, but I mean to say this, you make them of
brick. Now, is there any special device concerning the water-
proofing membrane for those manholes and chambers? A.
There is in this plan.

Q.—You mean in the 150th Avenue sewer? A.—The 150th
Avenue plans carry the waterproofing in the manholes,

Q.—But in the other plans as regards manholes and
chambers? A.—You mean this job?

Q.—In other plans. (Question withdrawn). Now, will
vou kindly come back to this plan, Exhibit C-3? A.—Yes, sir.

Q.—Will you state to us what is meant by these designs -
which appear on sheet No. 1, and which I now show you? A.
Referring to the sewer sections, it is the cross section of the
sewer showing the concrete and positions and‘sizes of the re-
enforcing rods and the waterproofing membrane,

Q.—Waids this waterproofing membrane as required by
these plans, the first time to your knowledge that is was re-
quested to be put in?

MR. HACKETT: I object to the question again as lead-

ing.
MR. GOUDRAULT: Well, we must get somewhere.
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MR. COOK: We must, but where are we getting? Mr.
Goudrault, what is all this for? What has it to do with the
case?

MR. GOUDRAULT: The end of the story will tell.

MR. COOK: All right.. I don’t want to object, but here
this will be three days, and we have to get on. :

Q.—Answer the question, was it or was it not the first
time? A.—I said before, I believe this is the first time that a
waterproofing membrane was ever shown in a monolithic con-
crete sewer,

MR. COOK: We have had that a dozen times.
MR. GOUDRAULT: 1 know. That is why it is leading.

MR. COOK: A dozen times, that waterproofing membr-
ane was shown for the first time. No doubt it is so, I don’t
know.

Q.—You are not expressing an opinion? A.—No.

Q.—You are not expressing an opinion; you have know-
ledge of all the plans that were prepared, plans and profiles
that were prepared far sewer construction in the Borough of
Queens, a thorough knowledge, for the last 10 or 15 years? A.
T believe I have, yes.

Q.—And you had something or had you not something to
do with the preparation of such plans and profiles? A.—Yes,
I did.

Q.—You were an assistant to Seely? A.—I was.

Q.—Could I ask you this question: May I say that you
have knowledge of all the plans and profiles that were prepared
by your department for the construction of sewers, say between
1917 and 1928? A.—I believe I have. There may have been
on or two prepared while I was on vacation, or something like
that. :

Q.—But otherwise you would have knowledge of practically
all? A.—Practically all, yes.

Q.—Will you then, Mr. Bertram, to satisfy learned coun-
sel for the defendants, look up the records of your department
and state in a more emphatic way whether or not the plan and
profile for the 150th Avenue sewer was the first plan and profile
wherever such requirement for waterproofing membrane was
inserted in the barrel of a sewer of the monolithic type?
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MR. HACKETT: Mr. Goudrault, before making any
objection, if it is understood that the witness’s testimony on this
aspect of the question shall not avail until he has made the
searches, I will make no objection, and we can go and make the
matter up when he comes back.

MR. GOUDRAULT: That is what I said. Kindly
searches and tell us.

MR. HACKETT: And his testimony until he has made
these searches shall not avail on the record.

MR. GOUDRAULT: No, unless he knows and says very
distinetly it is the first job.

MR. HACKETT: Yes.

Q.—NXNow, furthermore, will you, Mr. Bertram, look up —
A.—Wait a minute. I don’t believe I could tell from the records
whether this was the first or some other one was the first. I
don’t believe we ever kept records that way. The date on the
plan might mean that this job was turned out first, but we may
have started this thing on another job in the same locality. 1
don’t believe I can say that this was the first or that that one
was the first.

MR. HACKETT: You told us that the other day and
vou stated that there were hundreds of jobs going through and
that you were human and could not give details.

THE WITNESS: No. We had 35 men in the room.

Q.—Mr. Bertram, isn’t it a fact that you well know and
are well positive that no such plan and profile was ever pre-
pared in your department with such requirements for a water-
proofing membrane in the monolithic system, before this one?

MR. HACKETT: T object —

THE WITNESS: That is the same question again. I
won’t say this is the first or some other one is the first.

Q.—AIll right. Will you therefore endeavor to the best
of your ability, — would anybody else in your department know?
A.—T don’t know, unless it was Seely himself would remember.

Q.—Oh, forget about Seely. He is far away. Anybody
else in your department? You are assistant engineer? A.
Well, may be Sommerfeld would know.
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Q—Who? A.—May be Sommerfeld would know which

was first.
Q.—In order to expedite matters, will you kindly ask

- Mr. Sommerfeld to make such searches, and kindly tell me.

A.—Sommerfeld did the actual drafting on the original of these
things, but he did not know what job he was doing it for.

. Q—I know, but my question was quite pertinent, and
you know what I mean. A.—Well, Sommerfeld is to come over
here tomorrow, I believe.

Q.—You remember testifying as to the questions I am
putting you now, some time before? A.—Yes I remember those
things.

MR. COOK: Now, Mr. Goudrault, I don’t want to go
on with this. You have asked the witness a question a dozen
times and he was answered a dozen times.

MR. GOUDRAULT: I know.

Q.—Now, to clear out a point, whether the precast pipe
is used or whether monolithic pipe is made in a ditch, are the
chambers and manholes common to both types of sewer, Mr.
Bertram? A.—Yes.

Q.—And what are they made of? A.—Concrete, steel,
brick. You are talking about these, I believe. These were all
made of concrete.

Q.—Oh, no. My question is clear enough. A.—Generally.

Q.—And whether the syvstem of the sewer is type A or
type B, that is to say, monolithic or precast, then I understand
the chambers and manholes are always — Atr—Common to
both.

Q.—And what are they? A.—Concrete, steel and brick
work. :

' Q.—These plans have a lot of instructions. Who ordered
these instructions to be put on the plans? A.—They were all put
on Seely’s instruction.

BY MR. HACKETT:

Q.—And Mr, Seely, you said, was your superior officer?
A.—Yes.

Q.—And had in turn many superior officers of his own?
A.—He had four or five.

Q—Yes. And from whom he got his instructions, you
have already told us you did not know. A.—I don’t know where
he got his instructions.
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BY MR. GOUDRAULT:

Q.—Will you tell me as an engineer, whether you in your
experience have ever seen a waterproofing membrane require-
ment in the barrel of a monolithic sewer such as that indicated
here on plan C-37 A.—No. I had never seen such a membrane.

Q.—Never? A.—I had never seen it.

Q.—And you had seen all the plans and profiles of your
department, you told us a few minutes ago, except a few that
might have been made during your holidays; is that true? A.
That is true,.

Q.—And yet you never saw any such requirements for
waterproofing membrane on such plans of this nature? A.—I
never did.

MR. HACKETT: T think, Mr. Commissioner, that that
question having been put several times and disposed of until
Mr. Bertram has the opportunity of making further search, it
might, with benefit to expedition, be allowed to remain in abey-
ance.

MR. GOUDRAULT: Yes.

THE COMMISSIONER: Do you consent to that, Mr.
Goudrault?

MR. GOUDRAULT: 1 accept Mr. Hackett’s suggestion.

MR. COOK: I would like to object to the previous ques-
tion asked the witness.

(Question read by Clerk, as follows) :

“Q.—Will you tell me as an engineer, whether you in your
experience have ever seen a waterproofing membrane require-
ment in the barrel of a monolithic sewer such as that indieated
here on plan C-3? A.—No, I had never seen such a membrane.”

MR. COOK: I object to the question on the ground
that it is irrelevant to the issues herein. Further, it was agreed
just a few minutes ago that no such testimony would be given
until the witness had had an opportunity of verifying the plans
in his office.

BY MR. GOUDRAULT:

Q.—That has nothing to do with the search we requested
vou to make, Mr. Bertram. You most emphatically state that
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you have never seen such requirements for waterproofing mem-
brane in a monolithic sewer. Is that right?

MR. COOK: Same objection, being irrelevant.

- Q.—What is your answer to that? A.—I never saw that
membrane before this job was started. Whether it was this
particular one or some other particular one, I don’t know which
one was first. ' .
Q.—Do I understand you to say that there might be some
other jobs were the same requirements for a waterproofing mem-
brane in a monolithic sewer were called for? A.—There were
other jobs where waterproofing membranes were called for.

MR. GOUDRAULT: 1 think it is my mistake, because
we had. quite a lot of trouble, and I do not understand your
answer to my question.

Q.—Will you look at Exhibit C-7, plan and profile for the
Hammels Boulevard sewer, dated July 6th, 1923, and tell us if
there do appear such requirements for waterproofing membrane
in the monolithic system? A.—No.

MR. HACKETT: I object to the question —
MR. GOUDRAULT: Leading?

MR. HACKETT: Imasmuch as the documents speaks for
itself.

MR. GOUDRAULT: I know, but we are getting expla-
nations from the witness.

Q.—Does it or does it not contain a waterproofing mem-
brane? A.—It does not contain a waterproofing membrane.

Q.—It does not? A.—No.

Q.—You said a minute ago that you did not consider this
waterproofing membrane necessary in this monolithic sewer. Is -
that right?

MR. COOK: One minute. Oh, no, —
MR. GOUDRAULT: Question withdrawn.

Q.—Did I or did I not ask you if in your experience as
an engineer, and your further experience in the Sewer Bureau,
such a waterproofing membrane requirement was necessary for
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the construction of a good sewer? Did I ask you that question
or not?

MR. COOK: Well, —

MR. GOUDRAULT: Question withdrawn. Mr. Schultz,
wil you kindly read my ten last questions and answers? '

(Questions and answers read as requested).

Q—You are the assistant engineer, you said, of that
Sewer Bureau, Sewer Department, of the Borough of Queens?
A.—Yes. ) ,

Q.—And therefore you have a thorough knowledge of sewer
construction? A.—Yes. I believe I have, anyway.

Q.—Now, will you tell me whether in your experience in
the Sewer Bureau and an engineer for the construction of sewers,
such a waterproofing membrane requirement as that appearing
on Exhibit C-3 is necessary for the construction of a good sewer?

MR. HACKETT: Just a minute.
(Counsel for defendants confer).
MR. HACKETT: I have no objection.

MR. COOK: I will object to that question as irrelevant,
illegal and having no bearing on the issues.

THE COMMISSIONER: I will take the answer subject
to counsel’s objection.

Q.—Will you answer? A.—I don’t believe the water-
proofing membrane is necessary.

Q.—That is your judgment? A.—Yes.

Q.—Would you have used it yourself? A.—No.

If it was to be used in monolithic sewers, according to the
plans there, do you know of any reason why it should not also
be used in the precast sewer? A.—No. If it was necessary in
one, I should say it would be necessary in the other.

Q.—And do the plans, Exhibit C-3, do they call for a
waterproofing membrane on the precast sewer? A.—Noj; except
that the manholes and chambers are common to both.

MR. GOUDRAULT: You said that, yes.
MR. COOK: Let him say that again. Excepting what?
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THE WITNESS: Excepting that the manholes and
chambers were common to both, and the manholes are drawn
and to be used on either type.

BY MR. GOUDRAULT:

Q.—Either type A or type B? A.—Either type A or
type B.

Q.—Monolithic or precast? A.—DMonolithic or precast.

Q.—That is, where manholes and chambers are made of
re-enforced concrete, whether they are of type A or type B or
waterproofed, in both systems? A.—In this particular type it

calls for waterproofing in manholes and chambers.

Q.—But in this particular plan and profile, Ehibit C-3,
the waterproofing membrane was required only for the said
type A, or monolithic system of sewers. Is that right? A.—You
mean the sewer itself?

Q.—In the sewer barrel. A.—Yes.

Q.—Sure. Now, you told us a minute ago that in your
experience this waterproofing membrane was not necessary in
a monolithic system and that you would not have used it your
own self. Now, could you tell us, Sir, first of all if this Sheet
No. 1, which is the one out of eleven that you succeeded in find-
ding, if it is not, —

MR. COOK: Exhibit what? Identify it.
MR. GOUDRAULT: Exhibit C-3.

Q.—Is the sheet which refers to the waterproofing mem-
brane in the barrel of the monolithic system? A.—Yes, that is
the sheet that carries the waterproofing membrane in the mono-
lithic sewer.

Q.—That is the sheet? A.—That is the sheet, yes.

Q.—Now, seeing that you have been unable to find the
missing sheets, —

MR. COOK: He has not testified to that, has he?

MR. GOUDRAULT: He has, yesterday. And if you
want me to, I will repeat half a dozen questions of this kind and
then I will make him come to this.

MR. COOK: Don’t bother.

Q.—You have vesterday produced, as Exhibit C-6, the plan
and profile for the same avenue, which is the 150th Avenue, in



10

20

30

40

—176—
William H. Bertram for plaintiff recalled (direct cxamination).

a .photostatic form, and to the best of your ability and know-
ledge I think you stated to us that those would be the plans and
profile in their entirety. Am I not right?

MR. COOK: Defendants reiterate the objection which
ivas made yesterday with regard to this exhibit, and further, that
question is leading.

MR. GOUDRAULT: Leading?
MR. COOK: Yes.

MR. GOUDRAULT: T can put it in another way. This
is just to save time.

MR. COOK: All right, put it any way you want to.

THE WITNESS: To my knowledge and belief, this is a
copy of photostat of the eleven sheets of the original.

MR. HACKETT: I believe you told us that you have not
seen the originals for many moons, or many years.

THE WITNESS: No, I have not seen them in a good
many years.

MR. HACKETT: Yes.

MR. GOUDRAULT: He has had it in hand since yester-
day, though, and you had it at the Buckner trial.

THE WITNESS: Yes.
BY MR. HACKETT:

Q.—You told us yesterday, Mr. Bertram, that sheets 1, 5
and 10 had been found? A.—Yes. They are right here. .

Q.—And that other sheets were missing? A.—They are
missing. -

MR. HACKETT: And you have not seen those other
sheets for many years.

MR. GOUDRAULT: Have you or have you not? That
is what he means.

THE WITNESS: T have not seen them for quite some
time. T don’t know just how long.
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BY MR. GOUDRAULT: Would it be years or months?

A.—It would be a couple of years anyway.
Q.—DBut do you or do you not know these plans for the
150th Avenue?

MR. COOK: Same objection.

Q.—You have worked on them? A.—Yes.

Q.—And in the way you said, on Seely’s instructions. I
wish you now, for the purpose of enlightening the Commissioner
and the Court, to examine rapidly Exhibit C-6, and tell us if in
the said exhibit there are any sheets but the first where anything
refers to waterproofing membrane plans to be inserted into the
monolithic system or type A sewer?

MR. COOK: Same objection; and furthermore, the plans
speak for themselves.

A.—The only reference to waterproofing membrane in the
barrel of the sewer is on sheet 1.

Q.—So you found the original of sheet 1 and you produced
it as an exhibit? A.—Yes.

Q.—Thank you very much. Do you mean or do you not
mean to say that the other sheets missing of the original have
no bearing or have a bearing on these additional requirements
for waterproofing membrane?

MR. COOK: Same objection.

Q.—Did you get that question? Do you want me to put it
clearer? A.—Yes. Confine yourself to the section, and I will
answer it.

Q.—Mr. Bertram, then as you have stated, the only sheet
in this plan and profile for the 150th Avenue sewer that refers
to requirements to put in waterproofing membrane in the mono-

- lithic sewer, is the only sheet where such a reference to a water-

proofing membrane is made or traced or designed, and I am
always speaking of the waterproofing membrane in the sewer
itself. Then the other sheets that are missing have no bearing
— have they or have they not any bearing on the first sheet?

MR. HACKETT: I object, —

MR. GOUDRAULT: Question withdrawn. I will get it
in some other way.
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Q.—Instead of making all searches that I have requested
you to make, Mr. Bertram, in your official records, unless coun-
sel for the defense insist on that, I would only ask you to make
such searches as are necessary to establish whether there is any
plan and profile that were prepared by your department between
the Hammels Boulevard and the 150th Avenue sewer? A.—You
mean in the two districts? i

Q.—Yes. A.—1In the Jamaica district. )

Q.—Yes, or else in the Borough of Queens, in your depart-
ment. A.—All right.

Q.—Now, coming to this plan and profile for the 150th
Avenue sewer, and to this waterproofing membrane, would you
state as briefly as possible, in order to qualify your opinion,
why you as an engineer, and in your experience in charge of the
Sewer Bureau of the Borough of Queens, you would have not
used or instructed to use such a waterproofing membrane in the
barrel of the monolithic sewers. Tell us the reason why, shortly.
A.—With concrete as dense as that, made the way that was
supposed to be made, we did not need the waterproofing.

MR. COOK: That is your own opinion.
THE WITNESS: That is my opinion, yes.
MR. GOUDRAULT: That is what I asked.

Q.—That is one of your first objections. Would you have
any other objections? A.—Well, it would be a very costly opera-
tion to put that in, .

Q.—Fine. Now, would you, from reading from the plan
and with that good experience that you have, thorough exper-
ience that you have told us, tell us the operation for the con-
struction of this waterproofing membrane in the monolithic
system? A.—(Witness examines plan). .

Q.—Will it take a long time, Mr. Bertram? A.—Yes. The
requirements are given here.

Q.—The requirements are given here? A.—No water-
proofing is to be placed until the concrete in invert and side walls
has been set seven days and is thoroughly dry.

Q.—Now, there are some arch forms in there, aren’t there?
A.—Well, those forms, yes. The second operation is the placing
of this waterproofing.

Q.—Go on with the operation. A.—The first operation
would be to cast the invert around the form. Then place your
waterproofing in there in three separate lavers. But before you
placed the waterproofing you had to leave this set seven days.
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Q.—Yes, which means —
MR. HACKETT: A week.

"THE WITNESS: A week, of course, before you could
put your pitch on there, and if it was wet you could not place it
on the wet concrete, which meant a lot of time.

Q.—That is what T meant to say when I said ‘“which”.
It meant a lot of time. How much time? A.—Well, this sewer
was constructed in an extremely wet trench, and I don’t know
how they would ever get the concrete dry.

Q.—By the fact that it takes such a long time, does that
increase the cost? A.—Of course it does, because he has to keep
that much trench open.

Q.—Considerably or not? A.—Considerably longer, Yes.

Q.—No. DBut the cost, a much larger figure of cost, by
way of labor or otherwise? Did you get my question? A.—Yes.
I am trying to figure it out. It might take five times as long
to build this sewer as it would if he cast it in a normal way.

Q.—You mean on account of requirements of waterproofing
membrane in the barrel of the sewer? A.—On account of the
waterproofing, yes. .

Q.—Now, these -instructions and notes which appear on
the plan, and from which you are reading, and which helped
you to give your opinion, they form part of the plan and profile?
A.—Of the specifications, yes.

Q.—They have to be followed? A.—They must be, yes.

Q.—I see here “arch forms to be kept in place 21 days.”
A.—Yes, that is on the plan.

MR. COOK: 1 object to this line of evidence, Mr Com-
missioner. It is entirely irrelevant, illegal and improper. The
engineers and those in charge of the work considered this as
proper.

MR. GOUDRAULT: All right.

Q.—And I understand once more that these plans were
prepared by your employes and after you had received instruct-
ions from Seely. A.—That is correct.

Q.—You stated the time vou were there in the sewer de-
partment. Now, during the period of time which runs from 1917
to 1928, was Mr. Seely the assistant engineer in charge of the
Sewer Bureau in the Borough of Queens, to yvour knowledge,
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Mr. Bertram? A.—He was. He signed himself so, and they
accepted his signature.

Q.—And were you or were you not in daily contact with
him during that period of time? A.—In daily contact.

Q.—Previous to that also? A.—I was appointed in 1914.
He was the head then.

Q.—He was the head then. And you became his successor?
A.—Yes.

Q.—Just exactly what is meant, Mr, Bertram, by “arch
forms to be kept in place 21 days”? A.—The arch forms, the
arch, the upper half of the sewer, and they build the form either
of wood or steel, on which concrete is poured, and according to
the instructions that form must stay there for 21 days before
they can remove it.

Q.—I see. How long does the concrete take to dry up
in the monolithic system? A.—To properly set, I guess. It does
not dry up.

Q.—I don’t mean dry up. “Set”, that is the word. A.
Well, normally 48 hours.

Q.—Normally 48 hours, all right. And so when it is set
the arch forms are taken away, aren’t they? A.—Normally,
Yes.

Q.—Normally. A.—We leave that to the field engineers.

MR. HACKETT: There are conditions in which it takes
longer.

THE WITNESS: Yes, if a fellow gets cement that takes

-a little longer to set. There is a difference in cement. Some

cement is set in a few hours.

Q.—Which is the extreme case, the longest delay that
may possibly take? A.—Some may set up in an hour.

Q.—No. The longest time to set up? A.—I should say
four or five days would be the outside.

MR. COOK: Does that relate to precast pipe?
MR. GOUDRAULT: Monolithic system.

Q.—Necessarily a conclusion to your previous answer
would be, therefore, that this would delay the work, if the arch
forms are to be ]\ept 21 days.

MR. HACKETT: I object to the form of the question,
Mr. Commissioner.
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MR. GOUDRAULT: Question withdrawn.

Q.—A minute ago you spoke about work which had to be
interrupted or set for seven days. Is that right? I may have
misunderstood your answer. Explain to us. A.—The cement
must be set seven days and thoroughly dry before the water-
proofing is applied. Here it is, (indicating).

Q.—Ob, yes. The notes and instructions read that “No
waterproofing to be placed until concrete in invert and size
walls has been set seven days and thoroughly dry. Waterproof-
ing to be placed in separate layers.” So by stating briefly how
the contractor would have executed the plans for the 150th
Avenue, will you give us the delays that it would have taken?
Explain the-operation, in one word. A.—I can’t do that in one
word.

Q.—I mean in a few words. A.—The bottom section would
have to be cast, forms would have to be built on both sides of
the walls, and that would have to set seven days before he took
his forms away. And then his waterproofing would be applied
in three separate layers here, (indicating).

Q.—Three separate layers. A.—And then he would build
the other section of the invert around the forms. That would
take another seven days.

Q.—Yes; and then? A.—And finally he would set his
arch forms and pour his concrete, and be had to leave that set
21 days. And that had to be all thoroughly dry before any
waterproofing is applied, according to the specifications, and
another layer of waterproofing here, (indicating).

Q.—And then there would be another layer of concrete
over the waterproofing? A.—No. The waterproofing was the
final surface there, at the top.

(Recess from 1.00 p. m. to 2.00 p. m.)
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AFTER RECESS. 2.00 p. m.

DEPOSITION OF FRED R. CURRAN.

FRED R. CURRAN, age 38; 3533 8Tth Street, Jackson
Heights, New York, Queens County; occupation, newspaper
reporter, a witness produced, sworn and examined on the part
and behalf of the People of the State of New York, the plaintift,
deposeth and saith as follows: '

DIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—Did you know John M, Phillips in his lifetime? A.
Yes, sir.
Q.—How long did you know .John M. Phillips before his
death? A.—Probably ten years.
Q.—Did you or do you know Maurice E. Connolly? A.
Yes.
Q.—How long have you known Mr. Connolly? A.—Well,
I have known Mr. Connolly for about 10 or 12 years. He was
a public figure. I knew him.
Q.—You knew him personally? A.—Yes, I knew him per-
sonally.
Q.—You had met him? A.—Yes, sir.
Q.—On several occasions? A.—Oh, yes.
Q—Where? A.—I met him in the course of my work,
Borough Hall, and different parts of Queens County.
Q.—Do I understand that you have been a reporter or
journalist for many years, Mr. Curran? A.—About 20 years.
" Q. —Do you know Mr. Frederick Seely? A.—Yes, sir,
—Did you have occasion to meet him? A.—To meet

Q.
him?
Q.—Yes. A.—Yes, sir.
Q.—Quite often or not? A.—Not so often, no.
Q.—Were you ever employed by John M. - Phillips?
A.—Yes, sir.

Q—In what capacity? A.—Secretary.

Q.—Were you at the same time a journalist and reporter
although being secretary to Mr, Phillips? A.—No, sir. I left
the reporting business when I became secretary to Mr. Phillips.

Q.—And when did you begin working for Mr. Phillips as
his secretary? A.—About May, 1925.

Q.—And how long did vou continue in that capacity? A.
About 3 years, up until the time of his death.
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Q.—Do you mean to say that you continued to be his secre-
tary until his death? A.—Yes, sir.

Q.—Before you began working for Mr. Phillips as his
secretary, did you see much of him? A.—Oh, yes. Before I enter-
ed his employ?

Q.—Yes. A.—Well, off and on I met him. Being in the
newspaper game, a lot of reporters met Phillips in Queens
County. :

Q.—Well, tell us your duties as Secretary to Mr, Phillips
from May of 1925 up to the time of his death? A.—I attended
to his correspondence, what it was; did some office work for him.

Q.—Anything else? A.—That covers it, about.

Q.—Did you do any publicity work for him? A.—Yes, sir.

Q.—Besides being his secretary, were you a friend of
Phillips? A.—Yes, sir. :

Q.—Did you have anything to do with his business? A.
As his secretary, I did as I was directed. I took instructions
from him in the conduct of his office.

Q.—What was his business from, — what was Mr. John
M. Phillips’ business from 1925 to 1928? A.—Manufacturing of
sewer pipes.

Q.—Do you know the kind of sewer pipe? A.—Cement
sewer pipe.

Q.—Do you mean would it be re-enforced precast pipe?
A.—Re-enforced precast sewer pipe.

Q.—That very specialty of pipe was the precast pipe? A.
That is all he manufactured while I knew him, precast pipe.

' Q.—And where were you working? A.—His office was
at 49 Jackson Avenue, and it was afterwards at 42 Jackson
Avenue. I was employed in both places.

Q.—Did you handle any of the business pertaining to the
manufacturing of pipe, of precast pipe? A.—I didn’t, no.

Q.—You didn’t? A.—Not with the actual construction
of the pipe.

Q.—Did you have anything to do with the contracts or
pipe prices, or anything of that kind? A.—No, sir, I typed
contracts, but I had nothing to do with prices.

Q.—Where was Mr. Phillips’ office when you went to work
for him in May, 1925? A.—At 49 Jackson Avenue, Long Island
Oity, County of Queens.

' Q.—Do you know Andrew Zorn? A.—Yes, sir.

Q.—You have known him for long? A.—About the same
time as Phillips. He was a former assemblyman, a public figure.
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Q.—Who introduced Mr. Zorn to you, do you recollect or
not? A.—I don’t recall.

Q—You don’t? A.—No.

Q.—Who else beside Mr. Phillips had an office at 49 Jack-
son Avenue, Long Island City? A.—Mr. Zorn's son-in-law,
Thomas B. Caldicott. :

Q.—That was Mr. Zorn’s son-in-law? A.—Son-in-law, yes.

Q.—Who else? A.—Nobody else had offices there, except
Phillips and Caldicott.

Q.—Just those two? A.—Those two.

Q.—Did you often see Zorn at 49 Jackson Avenue while
you were acting as secretary to Mr. Phillips? A.—Yes.

Q.—Often? A.—Quite frequently, yes.

Q.—Did Zorn have any office desk there at 49 Jackson
Avenue? A.—Anybody used the desks. There was no particu-
lar — nobody had any particular desk.

Q.—Who was the lessee there, or tenant? A.—I think
Caldicott was. I am not certain of that.

Q.—Caldicott was? A.—Yes.

Q.—And that would be in Mr. Phillips’ office also? A.
Yes.

Q.—Do you know of a Mr. Campbell? A.—Yes.

Q.—Who is he, or who was he at the time? = A.—Peter P.
Campbell? .

Q—Yes. A.—He was with Mr. Phillips, an employe also.

Q.—What was his occupation, what was his job? A.
Office manager. ,

Q.—And where would he stay? A.—At 49 Jackson Ave-
nue, and also later at 42 Jackson Avenue.

Q.—Who else besides yourself and Mr. Campbell was in
the office? A.—Campbell, Zorn, Phillips, myself, Caldicott.

Q.—How many desks were there in there? A.—In 49, as
I recall, there were three desks. That would include a high desk,
a large high desk to the rear of the office; one room office on
the ground floor, store. :

Q.—Was Mr. Caldicott, the tenant, in any way connected
with Mr. Phillips? A.—Not that I know of.

Q.—What was Mr. Caldicott’s business? A.—He was in
the bonding business.

Q.—I understood you to say that Mr. Phillips had a desk
in the office? A.—Yes, sir.

Q.—Did he pay any rent? A.—I couldn’t tell you that.

Q.—Do you know or do you not know? A.—TI don’t know.

Q.—He had his name on the door? A.—Phillips, no.
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Q.—Name in the telephone book while he had his office
there? A.—I don’t think Phillips did, no.

Q.—At the time you went in as Secretary to Mr. Phillips
in 1925, was Mr. Zorn on the payroll of Mr. Phillips? A.—Yes.

Q.—What were Mr. Zorn’s duties? A.—Why, I can’t very
clearly define them. He was with Mr. Phillips at all times. As
I understand it, he was a confident of Mr. Phillips, and really 1
couldn’t tell you what his duties were.

. Q.—Did you have a bank account to your name, Mr. Cur-
ran? A.—Yes, sir.

MR. COOK: Mr. Commissioner, I don’t see how Mr. Cur-
ran’s bank account is relevant. I don’t want to object unneces-
sarily, but it seems a little irrelevant.

Q—Well, did you put from time to time in your bank
account, money that Phllhps gave you, as an accommodation
for Phllhps" A.—Yes, sir.

Q.—And this money was for matter in which you had no
personal interest? A.—That is right.

Q.—If Phillips’ money was put into your bank account,
what did you do with it? A.—I would draw checks on it by
instruction from Phillips. :

Q.—Did you keep any account of that? A.—Only in the
check-book. It wasn’t very complete, I don’t think, as I recall.

Q.—Did you have a special account for it, or just put it
in your own account? A.—Personal account.

Q.—Personal account. How could you tell whether you
were square or not with Phillips? A—Phllhps always trusted
me in those matters.

Q.—Did he ever ask your to account? A.—No, sir.

Q.—How could you keep matters straight, how much was
yours and how much was Mr. Phillips’ money? A.—Oh, it wasn’t
very hard for me to know what was my end of it.

Q.—Did Mr. Phillips ever ask you to account? A.—No,
sir.

Q.—Did the account ever run short? A.—No, sir. Not
that T remember. I don’t recall it running short.

Q.—What was your salary? A.—At the time of his
death?

Q.—At the time you were working for Mr. Phillips as
Secretary? A.—My last salary $500 a month.

Q.—Did Phillips ever give you any money bes1des that
$500 a month? A.—Yes, sir.
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Q.—He did? How much? A.—I couldn’t estimate it now.
He gave me some at different times.

Q.—Did he give you a sum for a particular purpose? A.
Yes.

Q.—For what? A.—He gave me money to purchase my
home.

Q.—How much was it that he gave you, then? A.—Ap-
proximately $17,000. I think it was something like that. ,

Q.—Would it be to your knowledge a custom or a habit
of Mr. Phillips to carry a large amount of currency in his pocket?

" A.—At times he did, yes.

Q—What would be the approximate amount? A.—Dur-
ing the racing season he might have large sums, running into
the thousands of dollars.

Q.—Any larger amount? A.—Well, I couldn’t state any
definite amount, '

Q.—You were with him daily, practically, when you were
his secretary? -A.—Practically daily, yes.

Q.—And you stated that he had at certain times money,
currency money, in his pockets running into the thousands. Is
that right? A.—Yes.

Q.—Could you state how many thousands? A.—No, I
couldn’t.

Q.—Is it to your lmo\\ ledge or-is it not that he may have
carried at times as much as $50,000 in currency in his pocket?
A.—T1 have heard that said.

Q.—Ohb, well, we don’t want that. Do you know person-
ally? A.—No, I don’t know.

Q.—To refresh your memory, you have been called upon
previously to make a statement as regards the same facts that
you are now questioned on?

MR. HACKETT: Just a minute, Mr. Goudrault.

MR. GOUDRAULT: Question withdrawn. Is that sa-
tisfactory? I won’t put the question.

MR. HACKETT: All right.

Q.—Now, from the time you went with him as Secretary
in ’\Iay 1925, until the end of your term of office as Secretary,
how much cash would you say, either checks or cash, you paid
to your account that really belonged to Phillips, and Which you
later returned to Phillips or paid? A.—Well, that would be
Phillips’ money that he turned over to me?
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Q.—Yes. Give us an approximate figure. A.—$200,000,
about.

Q.—Mr. Phillips never kept any books at all, did he?
A.—No. You couldn’t call them books.

Q.—Now, in the Maurice E. Connolly campaign for re-
election as President of the Borough of Queens in 1925, did you
spend any money?

MR. HACKETT: Just a minute, please.

Q.—(Continuing) In that campaign, at Mr. Phillips’ re-
quest, at your employer’s request?

MR. GOUDRAULT: That is my question.

MR. HACKETT: I will object to that, Mr, Commissioner.
This action has taken definite form. There are paragraphs set-
ting forth certain charges against the deceased, Mr. Phillips,
but how they could be stretched to include the question which
is now asked and which pertains to elections in or about the City
of New York, and expenditures that may have been made at that
time, seems to me illegal and remote. For these reasons I ask
that my objection to the question be maintained.

MR. COOK: I very strongly associate myself with Mr.
Hackett on this objection. It is going far beyond all previous —

MR. GOUDRAULT: Referring to paragraph 9 of Plain-
tiff’s declaration and other allegations set forth in the declar-
ation, I want the answer put in subject to the ruling of the
Commissioner, and have it left to the Judge, if the Commissioner
so wishes.

THE COMMISSIONER: The answer will be allowed
subject to counsel’s reservation and objection.

MR. COOK: Exception to the ruling.
MR. GOUDRAULT: Read the question
(Question read by Clerk).

A.—1I did, for the Democratic ticket.

Q.—We have an admission here that Mr. Maurice E. Con-
nolly was a candidate for the election of 1925, and that he was
re-elected. TIs that right? A.—He was.

Q.—On what ticket was it? A.—On the Democratic ticket.
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Q.—He was running — A.—As candidate for Borough
President.

Q.—And he was elected? A.—Re-elected. He was elected.

Q.—What was the nature of those expenditures that you
expended at Phillips’ request? A.—Advertising; newspaper
advertising.

Q.—How much did you spend, approximately, in that cam-
paign? A.—TI couldn’t say now. I have stated that amount, but
the amount doesn’t occur to me now.

Q.—Try to remember and state to the best of your recol-
lection. A.—It might be about $30,000.

- Q.—Could it be more than that? A.—It could be, yes.

Q.—Could it be less than that, I mean? As a matter of
fact, do you recollect or do you not? A.—I don’t recall, no.

Q.—No. So if you do not recall, why did you state a
figure? A.—I don’t recall the exact amount. Really, I can say
positively.

MR. HACKETT: One of the reasons is that you were
asked to state to the best of your recollection,

MR. GOUDRAULT: Yes; but I am trying to get his
best recollection.

Q.—Is that your best recollection? A.—Yes, sir.

Q.—That was at the request of Phillips that these moneys
were paid? A.—At the request of Mr. Phillips.

Q.—Did you or Mr. Phillips to your knowledge, make any
report of these campaign expenditures? A.—I believe, — wait
a minute. I don’t think I made a report. No, sir, I did not make
any report.

Q.—Do you know whether Phillips ever did? A.—1I don’t
think so. I don’t know of any report that was made.

Q.—Do you know, — you stated to us that you knew Mr.
Frederick Seely? A.—Yes, sir, I know him.

Q.—Did you ever see him in John M. Phillips’ office? A.
No, sir.

Q.—Did you ever see him at 49 Jackson Avenue? A.—No,
sir,

Q.—Are you sure about that? A.—I don’t recall seeing
him there. '

Q.—Did he ever go in there to see you? A.—Who is that?

Q.—Mr. Seely? Just in order that you may recollect if he
did or not really, unless you are positive that he didn’t.
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MR. COOK: He just has sworn a moment ago that he
never saw him there, How can he answer the question whether
he had ever seen him there when he said he was not there?

MR. GOUDRAULT: Question withdrawn.

Q.—You told us a minute ago that you knew Mr. Seely.
A.—Yes, sir.

Q.—You have met him often or not? A.—I met Seely
quite frequently, yes.

Q.—Where? A.—In Borough Hall.

Q.—I see. A.—I have know Seely for probably 10 or 12
years. I met him as a newspaper man.

Q.—I wish to refresh your memory as regards that. Just
think. I will give you time to think about this office at 49 Jack-
son Avenue. I understand from 49 Jackson Avenue you went
to 42 Jackson Avenue? A.—42 Jackson Avenue, yes.

Q.—In either office did you see Mr. Seely there during
your occupancy of office as Secretary to Mr. Phillips? A.—No,
sir; 1 don’t remember seeing him in either office.

Q. —Mr. Curran, you said a minute ago that you did re-
collect that to the best of your recollection the amount spent in
the 1925 campaign was — A.—T think I said $30,000, about.

Q.—About $30,000. And do you remember how much of
that amount was for publicity? A.—No, sir, I couldn’t state that.

Q.—Could you state a certain figure? A.—That would
cover both newspaper advertising and publicity. I wouldn't be
able to say how it was divided.

Q.—To whom did you pay for publicity purposes, to what
newspaper for publicity purposes, in 1925?

MR. HACKETT: Justa moment. I will object to that, —
MR. GOUDRAULT; Question withdrawn.

MR. HACKETT: Just a moment. Let me put my objec-
tion. Don’t interrupt me every time I speak. I can not believe,
Mr. Commissioner, that we are going to investigate the electoral
practices of the different boroughs that constitute the City o1
New York. And I object to this evidence because of its utter
irrelevancy; not only to the last question, but the general trend.

MR. COOK: I would add, Mr. Commissioner, that up to
the present I have no objected to this evidence of Mr. Curran’s,
because I presumed it was preliminary and would lead to some-
thing, but as far as I can see it is leading to nothing that is
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relevant at all. And I think we must have some limit on the
evidence which we are taking here.

MR. GOUDRAULT: The purpose of my last question,
gentlemen, is that I want to gather from the witness, if possible,

the exact amount that he would have paid at the instance of
John M. Phillips.

MR. COOK: He has already said that he paid $30, 000
He said it a dozen times. Why go on to it again?

MR. GOUDRAULT: Not again, I am satisfied, but I
want to know where he spent it; I mean to say as regards publicity
and advertising. He remembers paying big amounts of money,
large sums, and so he may tell us to whom that money was paid.

THE COMMISSIONER: Well, ask him a question.

Q.—How much was paid, — who would be the advertising
company to whom you gave, — or companies, to whom you have
paid some of that money?

MR. HACKETT: Justa moment, sir. That was the ques-
tion which my learned friend withdrew, and I will renew my
objection to it in the terms already stated, as absolutely irrelev-
ant.

MR. GOUDRAULT: I gave you the purpose.

MR. HACKETT: What bearing can moneys paid to a
newspaper for publicity in an election campaign, have upon the
claim of the City against Phillips?

MR. COOK: Same objection.

MR. GOUDRAULT: This bearing, Mr. Hackett, that
Phillips and Connolly are named in our action as having conspired
to defraud the City and people of the State of New York of a huge
sum of money, and I want to show by figures the interest that
Phillips had in the re-election of Mr. Connolly as President of
the Borough of Queens. That is the relationship of my question
with our action and declaration.

Q.—Will you answer now, under reserve?
MR. HACKETT: .Just a minute.

THE COMMISSIONER: I will allow the witness to an-
swer under counsel’s objection.
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A.—Well, various newspapers. 1 can’t recall now. I have
no records. It happened five years ago.

Q.—To various newspapers. And then to advertising
firms? A.—I don’t know whether, — we did use an advertising
firm, it might have been the 1925 campaign. If it was the firm
I have in mind, it is Capothart-Carey. ,

Q.—Where is their office? A.—Their office at that time
was in the Times Building, at Times Square.

Q.—Do you recollect the figure that you might have paid
that firm for advertising? A.—No, sir.

MR. COOK: I object to the question, Mr. Commissioner,
inasmuch as it tends to contradict the plaintiff’s own witness.
He stated he did not know.

MR. GOUDRAULT: Oh, no. He told us that he did not
know the amount that he had disbursed, but now I am trying
to get from him the amount he paid the advertising firm.

THE COMMISSIONER: Proceed with your answer. Tt
will be taken subject to counsel’s objection.

Q.—Do you recollect to figure.that you paid for publicity
purposes to the various newspapers? A.—No, sir.

Q.—I presume that if you could add those two figures to-
gether, if you did remember them, it would practically give the
amount that you spent for the campaign? A.—It should, yes,
sir.

Q.—Did you keep any account of such disbursements? A.
No formal accounts; just memorandums, checks.

Q.—You have no memorandum with you? A.—I have not,
no. No checks, either.

MR. GOUDRAULT: Your witness.
CROSS-EXAMINATION BY MR. COOK:

Q.—Mr, Phillips was a very generous man, was he not?
A.—He was, yes, sir.

Q.—And he attended the race courses, I suppose? A.—He
was quite a lover of racing.

Q.—Agreat lover of horses? A.—Of horses.

Q.—And during those times he naturally, being rich man,
would have a great deal of money on his person, carry around
with him a good deal of money? A.—Well, if he did not carry
it, he knew where he could have it.
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Q.—He knew where he could get it and he would have it
available? A.—Yes.

Q.—And I understand he treated everybody who was in
his employ and ecame in contact with him, in a very fair manner?

A.—He did, yes, sir.

Q—Very proper way? A.—Yes.

Q.—He placed money in your bank account and relied up-
on you to disburse that money properly for his account, and to
see that it was properly spent? A.—He did, yes, sir.

Q.—Now, when you speak of the money that was placed
by Mr. Ph;lllps in your bank account during this period of years
that you were associated together in this way, you mentioned, I
understood, some $200,000, you thought, — it might have amount-
ed to that. It might have been less than that, could it not? A.
It was approximately $200,000.

Q.—Approximately $200,000? A.—Yes.

Q.—And it was out of this money that you paid these ex-
penses, you contributed to these eléction expenses that you have
spoken of? A.—I paid election bills out of that account, out
of those moneys.

Q.—The election expenses that you said amounted to ap-
proximately $30,000. A.—In that particular year.

Q.—In that year, yves, 1925. You paid those into the party
funds, did you not? A.—I did not.

Q.—You paid those for election expenses? A.—Not into
the Party funds.

Q.—Not into the Party funds. A.—My personal checks
paid for that advertising, direct to the newspapers or to the
advertising agencies.

Q.—I see. There were a number of newspapers interested?
A.—All the Metropolitan newspapers; some of the foreign lan-
guage papers.

Q.—1I see. They were for the general Democratic? A.—
For the ticket, yes, sir.

Q—I‘or the general Democratic ticket? A.—For the De-
mocratice ticket.

Q.—Not for any candidate in particular? A.—Not for any
particular candidate.

Q.—So that although Mr. Connolly was elected as the
President of the Borough of Queens — A.—He just happened
to be on the ticket.

Q.—He just happened to be on the ticket. But the sub-
seription was not for Connolly’s benefit alone? A.—No, sir.
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Q.—For the benefit of everybody who was on the ticket?
A.—I'rom the Mayor down.

Q.—From the Mayor down to everybody else who was on
the ticket? A.—Yes.

Q.—Now, Mr. Curran, $30,000 is not a very large amount
for a subscription of that sort, is it? A.—That was for a local
campaign.

' Q.—Tor a local campaign? A.—Yes.

BY MR. GOUDRAULT:

Q.—What do you mean, local campaign? A.—Local of-
ficers in the borough. .

Q.—What borough? A.—Queens.

Q—What —

MR. COOK: Wait a minute, Mr. Goudrault. Don’t —

MR. GOUDRAULT: All due apologies to Mr. Hackett
and Mr. Cook.

BY MR. COOK:

Q.—Mr. Curran, this money that you are speaking of, this
$30,000 was spent, was it not, in the primary elections chiefly?
A.—Well, there would be an expenditure in the primary election,
and also the general election.

Q.—The primary, — you are referring to the elections at
which Mr. Hylan ran against Mayor Walker? A.—Yes. Hylan
ran that year for Mayor.

Q—Now, whom was Connolly supporting in those elec-
tions, do you remember? A.—He supported the Hylan City
ticket. ,

Q.—He supported Mr. Hylan? A.—Yes.

Q.—And whom was Phillips supporting? A.—Walker.

Q.—So Phillips and Connolly on that occasion were in
opposite camps, as it were, at all events, as far as their sympa-
thies were concerned? A.—You would think so, yes. .

Q.—Yes. But, Mr. Curran, this money that you speak of
was spent for the general purposes of the Democratic Party?
A.—Yes, sir. : '

Q.—That is correct, for the general purposes of the party?
A.—General purposes, by that you mean, — I am confining my-
self to advertising.

Q.—Of course, surely. Ior the benefit of the Democratic
Party generally. A.—Yes, sir.
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Q.—Throughout the whole City? A.—The City ticket, yes,
sir. :

. MR. COOK: That is all right. Thank you, Mr. Curran.
Now, Mr. Hackett, do you want to ask him any questions?

MR. HACKETT: Yes, I think I will
10 CROSS EXAMINATION BY MR. HACKETT:

Q.—Mr. Curran, vou have told us that Mr. Phillips either
had large sums of money on his person or immediately available
to his person during the racing season? A.—Yes, sir.

Q.—I suppose that the logical inference to be drawn from
that is that Mr. Phillips was fond of racing and played the pnies.
A.—That is right.

Q.—As has many another good man. And I take it from
what you have said that Mr. Phillips did bet heavily on the races?

90 A.—Very heavily.

Q.—And sometimes, and not frequently, he won large sums
on the races? A.—He did.

Q.-—Running into the hundreds of thousands of dollars?
A.—Yes.

Q.—And these were, to your knowledge, opportunities and
occasions for great generosity to his family and friends? A.

Yes, sir.
MR. HACKETT: That is all. Thank you, Mr. Curran.
30 MR. GOUDRAULT: That is all, Mr. Curran; thank you.

MR. COOK: Thank you very much, Mr. Curran.

40
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DEPOSITION OFF WILLIAM H. BERTRAM.
(recalled)

WILLIAM H. BERTRAM was recalled as a witness on
behalf of the plaintiff, and having been previously duly sworn,
deposeth and saith as follows:

DIRECT EXAMINTTION BY MR. GOUDRAULT:
(Resumed) :

10

Q.—Do you know, Mr. Bertram, of any sewer of the mono-
lithic type, or type A, being built with a waterproofing membrane
such as _called for in the plan and profile of the 150th Avenue?
A—No. No sewers Wwere ever built with that membrane, in
Queens. f\

Q.—This morning we were trying to get from you, and
99 Ve did get from you, details as to the construction of these

sewers with these waterproofing membranes, concerning more
_ especially the constructions that were accompanying the plan
and profile? A.—Yes, sir.

Q.—And you stated to us that the costs for the construect-
ion of such sewer would be considerably increased, owing to
the conditions and stipulations stated on the plans and profiles,
did you not? A.—I did.

Q.—I now ask you to tell me in an approximate figure
what difference in prices there would be for the construction
of such a monolithic sewer, one having the waterproofing mem-
brane and the other sewer having not such waterproofing mem-
brane? A.—That is shown by the plan.

Q.—I know. But could you tell me the difference in price?
A.—Well, on snap judgment, I would say about three times as
much as a section without waterproofing.

Q.—To clear out one other fact, you stated that you did
not remember if this plan for the 150th Avenue sewer was the
first plan in which such requirements for a waterproofing mem-
brane was made, and you stated that it was one of the first,

40 but you could not tell if it was the first? A.—Yes.

Q.—Now, previous to that sewer I understand was the
Hammels Boulevard sewer? A.—Yes, sir.

Q.—You have produced, as Exhibit C-7, the complete plan
and profile and details for the construction of the said Hammels
Boulevard sewer. A.—Those are the originals, yes, sir.

Q.—And will you look at it and state if there is any such
requirement in the said plans and profile, for a waterproofing

~
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membrane in the barrel of the sewer, of the monolithic sewer?
)( A.—There is no waterproofing membrane in the Hammels Boule-
vard plans.
Q.—Would you kindly look at this exhibit, C-7, and tell
us if this is the signature of Irederick Seely and of Maurice E.
Connolly that appear there? A.—I will say that that is Seely’s
signature, and Perrine’s signature. And I believe it is Connolly's
0 signature.
Q.—Are these the originals? A.—These are the originals,
yves, seven sheets.
Q—Is it to your knowledge that — have you inspected
the Hammels Boulevard sewer after its completion? A.—No.

I was there during the progress of the work, two or three times,
just to look the w 011\ over.

Q.—Do you recollect who did the job? A.—I do. Patrick
McGovern, Inc.

Q.—In your Department, did you ever hear of any com-
plaint against the Hammels Boulevard sewer? A.—I never
heard of any.

Q.—Do you know if any was ever made?
MR. COOK: He never heard of any, he said.
THE WITNESS: I never heard of any, I said.

MR. GOUDRAULT: He never heard of any. There was
none — that is my conclusion.

30

Q.—With whom does the actual preparation of plan and
profile for the construction of sewers start, in your department?
. A.—You mean now or then?

Q.—I mean-to say then? A.—They began with Mr, Seely.

Q.—Do you remember the month that you took Mr. Seely’s
place as assistant engineer in the Sewer Bureau? A.—My ap-
pointment dated May 1st.

Q.—What vear? A.—1928. He was dismissed some time
prior to that. And I was acting, from the time he left I was
acting, until the present time.

Q.—Now, vesterday you were called upon to produce and
vou did produce as Exhibit C-1, a tabulation containing the data
for the construction of sewers in the Borough of Queens, and you
told us that you had this tabulation prepared by your employes
and under your supervision?

MR. COOK: What is your question?

40
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MR. GOUDRAULT: It is finished.

MR. COOK: 1 object to that question inasmuch as the
tabulation C-1 is not an original document, and the witness has
never produced any original document prepared under his super-
vision or with his knowledge @and approval. Exhibit C-1, which
is now produced, does not purport to be an original document,
and should not be considered as such.

MR. HACKETT: Moreover, the witness stated that he
had never compared the information given on his C-1 with the
original document. And I avail myself of Mr. Cook’s objection.

MR. COOK: And I would ask also that the witness be
not allowed to refresh his memory from a document of this
character which he did not himself prepare.

MR. GOUDRAULT: He is not going to be called upon
to do that. I just want to explain the production.

MR. COOK: Wait till the Commissioner rules, Mr.
Goudrault.

THE COMMISSIONER: I will allow the question to be
answered subject to the reservation of counsel’s objection.

Q.—And your answer is — A.—I did produce it, yes.

Q.—Now, have you looked to find the original tabulation
from which this photostatic copy, Exhibit C-1, was made? A.
I looked in all the places I thought it might be.

- Q.—Did you cause anybody else to look? A.—Yes. I had

Mr, Pearson search also. - . . .

Q.—And could you find the original? A —TI wasn’t able
to find the original. °

MR. GOUDRAULT: Mr. Commissioner, I have no more
questions to ask this witness, but I want to reserve my right
to produce the witness for redirect examination when I will be
in a position to produce the documents that I have endeavored
to produce yesterday.

THE COMMISSIONER: You mean you hive ot finished
with the witness?

MR. GOUDRAULT: TIhavenot finished with the witness.
And in an action of this kind, Mr. Commissioner, there is no
doubt that Mr. Bertram being the successor to Mr. Seely, and
being at the head of the construction of sewers in the Borough
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of Queens, and with the borough knowledge that he has, I may
be called upon to produce several plans and profiles of which
he is not, I would say, the official guardian but which he has
in his possession more or less and which are a part of his records,
and therefore I may have to call him in again, I may state very
distinetly, not for any particular matter and not to take the
time of this Commission uselessly, and I will make it with him
as short as possible. I think I have been extensive enough, and
I don’t see that I will need him for any particular facts, except
that yesterday I was under this handieap that the Comptroller's
department did not want to part with exhibits, and unfortunately,
— that is not the defendants’ fault, I understand, — but I was
unfortunately obliged to show these documents and not file them.
And I have examined him briefly on the said two documents,
and I therefore refer to the contract for the Collins Avenue
sewer and the Hull Avenue sewer, and I whish that my request
to you, Mr. Commissioner, be entered, that I may have the right
to examine the witness on those matters.

THE COMMISSIONER: TFurther?
MR. GOUDRAULT: Turther, yes.

MR. HACKETT: You see, Mr. Commissioner, I am ready
to cross-examine the witness, but we don’t want to continue a
game of battledore and shuttlecock. I don’t want to examine
him and cross-examine him, and then have his redirect opened
up on the same line again. Otherwise, we will never finish.

THE COMMISSIONER: I think when Mr. Goudrault
used the word “redirect”, he did not use it in the technical sense.
He meant on new matter.

MR. GOUDRAULT: Mr. Commissioner, I do not wish
to examine this gentleman on new matter.

MR. HACKETT: That is what I am afraid.

MR. GOUDRAULT: No. I will bind myself to limit
myself to an examination concerning the document that I was
unable to produce yesterday, and on which T have examined him.

MR. COOK: We don’t know what they are.

MR. GOUDRAULT: ‘They were not legally filed, Mr.
Cook. you know that, because I could not.

MR. COOK: We don’t know what you have in your mind.
We want to examine Mr. Bertram, and to get ahead, but we can
not do it until you finish.
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THE COMMISSIONER: You wish to cross-examine him
on all at the same time?

MR. COOK: And to have finished with him, yes.
. MR. HACKETT: I think we better excuse him.

THE COMMISSIONER: We better excuse him and have
him return on a subsequent date for further examination and
subject to cross-examination. Mr. Bertram, you are directed to
return here within a reasonable time for further examination,
and to bring such papers with you as Plaintiff’s attorney may
require,.

MR. COOK: Mr. Commissioner, I understand Mr. Gou-
drault to say that he has all of these papers today.

MR. GOUDRAULT: T have not.

MR. COOK: I beg your pardon. I thought you said you
had. '

MR. GOUDRAULT: T had the originals, Mr. Cook, but
I can not produce them today.

MR. COOK: What good is an adjournment going to do us?

MR. GOUDRAULT: Well, I will manage to produce
legally these documents on which I wish to examine Mr. Bertram.
T am very sorry that this takes your time, but we will have to
adjourn until tomorrow morning. I have no other witnesses.

MR. HACKETT: You have no other witnesses this after-
noon? :

MR. GOUDRAULT: No. They have been excused.

THE COMMISIONER: Well, gentlemen, what do you
wish to do this afternoon? Do you wish to adjourn until to-
morrow, or do you wish to proceed with partial cross-examina-
tion?

MR. HACKETT: Well, I would ask, Mr. Commissioner,
that some inquiry be made as to why a roomful of witnesses
who where here under your direction, and on your summons,
should be sent away without advice or instruction.

THE COMMISSIONER: Mr. Goudrault, through the
Attorney General and others are here using the authority of the
Commission and the authority granted under the Civil Practice
Act, and it is up to the plaintiff’s attorney to carry on his case.
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MR. GOUDRAULT: And we are most anxious to carry
it on, and we will be in a position to expedite matters. But this
is just the situation that is arising. I think we did fairly well
the first two days.

MR. COOK: Mr. Commissioner, it is quite impossible
for us — I am speaking for myself, and I am sure Mr. Hackett
agree with me — to cross-examine Mr. Bertram until his exam-
ination-in-chief shall have been finished. Now, if Mr. Goudrault
will make any suggestion whereby we can proceed with this
examination, both Mr. Hackett and myself will be delighted.
Our whole anxiety is to get through and to get finished, and on
the other hand we don’t want to inconvenience Mr. Bertram,
but we think that he should be summoned back for a definite
time, a definite date fixed. I don’t know when he will be ready
to get what he has been asked to produce, but at all events it
should be definitely understood that he will be here at a certain
specific time when, if Mr. Goudrault is not ready to proceed,
his examination-in-chief will be declared closed, and Mr. Hackett
and myself will have the right to cross examine. I suggest that
24 hours is ample time, but there again I bow to your decision
in the matter.

THE COMMISSIONER: Well, this time I should not
wish to take any such drastic stand; but I do hope, Mr. Goudrault,
that you will —

MR. GOUDRAULT: Certainly do my very utmost.
THE COMMISSIONER: —Do your utmost to have the

witness here at some suitable and reasonable time so that we
may proceed with his examination with despatch.

MR. GOUDRAULT: And I was hoping that the time
will be tomorrow at 11.00. I am not sure.

MR. HACKETT: Will Mr. Goudrault state if witnesses
will be available tomorrow morning at eleven?

MR. GOUDRAULT: Yes.

THE COMMISSIONER: Will you have witnesses here
tomorrow so that we may go on from 11.00 to 4.00, with the
usual hour for lunch?

MR. GOUDRAULT: Certainly.

(Whereupon, at 3.20 o’clock p. m. an adjournment was
taken to tomorrow, Thursday, January 22, 1931, at 11.00 o’clock
a. m.)
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Depositions of witnesses, sworn and examined on the 22nd
day of January in the year of Our Lord one thousand nine hun-
dred and thirty-one, at eleven o’clock in the forenoon, in the of-
fice of DeCoursey I'ales, 40 Wall Street, in the County of New
York, State of New York, United States of America, by virtue
of this commission issued out of His Majesty’s said Superior
Court, to us DeCoursey Fales, a lawyer, of 40 Wall Street, City
and State of New York, directed for the examination of wit-
nesses in a cause therein pending between The People of the
State of New York, plaintiff and Heirs of the late John M.
Phillips, et al., Defendants: — I, the commissioner acting under
the said commission, and also the clerk by me employed in taking,
writing down, transcribing and engrossing the said depositions,
having first duly taken the oaths annexed to the said commis-
sion, according to the tenor and effect thereof and as thereby
directed heard the following depositions:

MR. GOUDRAULT: I think we could call the witnesses
who have been subpoenaed for today, and enter the defaults and
dismiss.

MR. HACKETT: I am going to make a further sugges-
tion, Mr. Commissioner, and that is that counsel do not take
upon himself the whole burden of dismissing witnesses without
consultation with counsel, and without approval of the Commis-
sioner.

MR. GOUDRAULT: 1 have no statement to make on
the remarks of Mr. Hackett, just at this present moment.

MR. COOX: Mr, Commissioner, there is one statement
that I would like to make in a very friendly way, and that is
that we have been proceeding now for four days, — three days,
we have proceeded for three days. No contracts have been pro-
duced. The witnesses have been examined by my friend, M.
Goudrault, in a way that I think is entirely illegal and impro-
per in regard to contracts and written documents of various
sorts, and I would ask my friend to proceed with a little more
regularity in regard to the evidence, because it is objectionable
both to Mr. Hackett and myself to continually enter objections
to questions which, in our view, are obviously illegal and im-
proper.

I would ask Mr. Goudrault, if he has to examine regard-
ing contracts, to first have his contracts properly established
and placed in the record. I would ask him to be careful, — and 1
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am sure he will be, because I know that Mr. Goudrault would
not willingly proceed otherwise, — to be careful not to put lead-
ing questions to his own witnesses, or to ask questions which
necessitate continuous objections on the part of counsel for the
defense.

MR. GOUDRAULT: I wish to state, —

MR. COOK: I am making this suggestion in a very
friendly way, in order that we may avoid the trouble of cons-
tantly taking objections to Mr. Goudrault’s questions. .

MR. HACKETT: ‘I associate myself with that state-
ment.

MR. GOUDRAULT: 1 thank Mr. Cook for his very good
advice, but I am satisfied with my ways of proceeding, and whet-
her or not my ways are illegal will be decided by the proper
court at the proper moment. But I do take note that the learned
counsel, acting for the defendants, will shorten their objections
and make them a little less numerous so that we will be able to
proceed with a little more speed.

THE COMMISSIONER: All right, Mr. Goudrault. Let
us proceed.

MR. GOUDRAULT: Call the witnesses in.
(Witnesses enter room).

MR. GOUDRAULT: Mr. Bertram is here, Mr. Creem
is present, Mr. Pearson, Mr. Harrington, Mr. Sommerfeld, Mr.
McInnes, Mr. Welch.

THE COMMISSIONER: Gentlemen, you being in at-
tendance in obedience to the subpoenas, as required by Mr. Gou-
drault, Mr. Goudrault, you give them such instructions as you
wish.

MR. GOUDRAULT: Mr. Commissioner, I wish the
witnesses remain in the room there and be available for examin-
ation as soon as possible.

THE COMMISSIONER: Yes.

(The said witnesses, with the exception of Mr. Bertram,
retired to the adjoining room).
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William H. Bertram for plaintiff recalled (direct examination).

DEPOSITION OF WILLIAM H. BERTRAM
(recalled)

WILLIAM H. BERTRAM was recalled as a witness on
behalf of the plaintiff, and having been previously duly sworn,
deposeth and saith as follows:

DIRECT EXAMINATION (RESUMED) BY MR. GOU-
DRAULT:

Q. Mr. Bertram, you remember testifying as to vitrified
clay pipe and machine made cement pipe sewers? A.—Yes.
There was some question about that, yes, sir. '

Q.—And do you know if any changes were made in the
Queens Borough specifications concerning the changes in said
specifications for this vitrified clay pipe and machine ‘made
cement pipe?

MR. COOK: Wait a minute.
MR. GOUDRAULT: Is that leading?

MR. COOK: No. Mr. Commissioner, if Mr. Goudrault
and the plaintiff in this case intend examining this witness or
any other witness on specifications, contracts, agreements, all
of which are of record, — all of which are in existence, I mean
to say, they should have these documents present and not tes-
tify as to documents which are not before the Court. Consequent-
ly, I object to this line of eviden-e very strongly.

MR. GOUDRAULT: If he tells me that there was, I
will let you have it. '

THE COMMISSIONER: I will take the answer subject
to counsel’s objections and reservations.

MR. HACKETT: I associate myself with that objection.
MR GOUDRAULT: What is the question?
(Question read by Clerk).

MR. HACKETT: I object to any evidence concerning spe-
cifications or changes in them until the best evidence of the spe-
cifications and any possible change are brought before the
Court.
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MR. GOUDRAULT: Question withdrawn,

Q.—Did you receive any verbal instructions, or is it to
your knowledge that any instructions were given in the Sewer
Bureau of the Borough of Queens concerning said changes to be
made in specifications regarding the use of vitrified clay pipe
and machine made cement pipe in the construction of monolithic
or precast sewers?

MR. HACKETT: I object to any evidence concerning

- changes or modifications or specifications, until the specifica-

tions themselves and the modifications, if any, are made avail-
able in evidence.

MR. COOK: Same objection.

THE COMMISSIONERS: The answer will be allowed,
subject to counsel’s objection.

Q.—Did you receive any such verbal instructions? A.—
Yes. '

Q.-—I'rom whom? A.—Seely.

Q.-—Did you receive any written instruction— A.—No.
Verhbal '

Q.—Verbal. In what year? A.—I don’t know the year,
even. It was probably 1924 or 1925.

Q.—Do you or do you not recollect? A.—I don’t recollect
the year, no.

Q.—Would you tell us in a few words what were those
instructions from Seely? A.—Well, vitrified pipe always was
in the specifications. We used that, as long as I have been
there, vitrified pipe has been used; but the specifications were
altered to allow the use of cement pipe, small size cement pipe.
Q.—And you received those instructions from Seely? A.

Q.—Did you transfer your instructions when received, to
your proper employes under you? A.—I did.

Q.—Did you have occasion to see if your instructions were
carried out? A.—Yes.

Q.—And were they carried out, to the best of your know-
ledge? A.—They were carried out, yes.

Q.—As far as the specifications for the construction of
sewers in the Borough of Queens were concerned, how many ty-
pes of construction were there? A.—Well, the vitrified pipe,
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cement pipe, precast concrete pipe, and monolithic concrete pipe,
monolithic flat section concrete sewer.

Q.—You have so far described, if I am right, the four first
of these pipes? A.—I believe I have.

Q.—Yes. But you have not spoken to us yet of the last pi-
pe there? A.—Well, that is usually a large size sewer which
could not be built with a circular section, because of conditions.

Q.—What do you mean? A.—It is like a box, square.

Q.—And that last type was monolithic or not? A.—Mo-
nolithic, yes. .

Q.—Could it be precast? A.—No. Could not make them
precast.

Q.—Now, how many classes of sewers in Queens Borough
as respecting size? A.—You want me to enumerate all the
sizes?

Q.—No. Just the three classes, the classes, I mean. A.—
Well, the smallest we built was 8 inch, 8 inch circular size, of
vitrified pipe or of cement pipe. And the largest size built, I
think built as a pipe was 8 feet in diameter. If that is what you
mean.

Q.—I will get to that. Now, you have already told us what
was a vitrified pipe, and a manufactured cement pipe. I under-
stand that these pipes were connected with the monolithic or the
precast, were they not? A.—Well, the specifications were so
arranged that the vitrified pipe is used in the monolithic sewers,
and the cement pipe is used with the precast pipe.

MR. HACKETT: I suppose, Mr. Commissioner, that the
objection avails for all of this testimony. We have no specific-
ations, plans or modifications.

MR. GOUDRAULT: We have not come to that yet.

MR. HACKETT: (Continuing) Before the Commission-
er, and we are not only discussing them, but the changes in them.
And while I understand the ruling of the Commissioner, I want
to be quite sure that counsel will not be held to acquiesce in this
method of proceeding.

MR. GOUDRAULT: No.

THE COMMISSIONER: You may make such an obJec
tion and it will be noted on the record.
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MR. HACKETT: I will ask that it be noted and regis-
tered. ‘

MR. COOK: Same objection.
MR. HACKETT: And that will avail.

THE COMMISSIONER: And that will avail to all this
line of testimony until Mr. Goudrault embarks on another.

MR. GOUDRAULT: Yes.

THE COMMISSIONER: The evidence will be taken
subject to the reservation and counsel’s objection.

Q.—I understand you told us that you received verbal
instructions from Seely, the assistant engineer, which instruc-
tions you transferred to your employes? A.—Yes, indeed.

Q.—And tell us exactly the nature of those instructions
vou received and transferred, what they were? A.—Well, he
had the changes typewritten, and he handed them to me.

MR. HACKETT: Mr. Seely had the changes typewrit-
ten?

THE WITNESS: They were made up on a slip paper,

~ typewritten.

MR. HACKETT: Yes. So therefore they were in writing
and not verbal.

THE WITNESS: The instructions to put this in the
specifications, that was not a letter written to me instructing
me to do his. He told me to put that in the specifications.

Q.—Now, you are speaking of a writing. Have you got
that writing? A.—No, I have not got the writing now.

Q.—-Was it just a memo.? A.—Just in the form of a
memo. It was a form. .

Q.—What was it? A.—It was to be used generally in all
the specifications.

MR. COOK: Were those the very words of Seely?

THE WITNESS: He said “Here, Bert, put this in the
specifications”; that is about the way he said it. '
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Q.—When he said that, did you know what was meant by
that? A.—I was able to read it, yes, and understand it, if that
is what you mean.

Q.—Yes. But what kind of paper was it that he handed
you and said “Here, Bert, have this put in the specifications?”
A.—As I remember, it was an ordinary piece of typewriting
paper. I don’t know the quality or kind.

Q.—Would you have that paper in your files? A.—No.
That’s gone long ago. ' ‘

Q.—Gone long ago. Are you positive of that? A.—Cer-
tainly.

Q.—AIl right. T'ell us what you understood, or what the
said paper contained, in a few words. A.—It contained the
specifications for cement, small size cement pipe, to agree with
the tests of the American Society for Testing Materials. It was
a copy of their specifications. There are plenty of them in the
specification books. I can identify any of them, if you want me
to. '

MR. HACKETT: Tests of the American Society of what?

THE WITNESS: American Society for Testing Mate-
rials, — A. S. T. M. — American Society for Testing Materials.

MR. HACKETT: That is a very high standard, is it?

THE WITNESS: It is a good standard, recognized
standard, yes.

MR. HACKETT: Récognized throughout the country?
THE WITNESS: Yes.

Q.—Did you receive instructions from Seely on a piece
of paper, to have certain changes made in the Queens Borough
specifications for the construction of sewers?

MR. COOK: Are you referring now to the 150th Ave.
nue sewer?

MR. GOUDRAULT: No sewer whatever; general ins-
tructions.

Q.—You lost that writing? A.—We did not make any
attempt to keep it. We merely had it mimeographed, and.

Q.—Now, tell us in a few words the substance of those
instructions?



30

40

—208—
William H. Bertram for plaintiff recalled (direct examination).

MR. HACKETT: He has answered that unless you want
it to go in again.

MR. GOUDRAULT: That is not what I want; I want
the facts; what were the instructions?

THE WITNESS: He told me to put that in the specifi-
cations.

Q.—Put what in the specifications? A.—The require-
ment for small size cement pipe. The specifications which he
handed me were typewritten and he asked me to put them in
the books, the specifications.

Q.—I see. Small cement pipe? A.—Yes.

Q.—Before that, were you using small cement pipe for
the same purpose? A.—No. We used only the vitrified.

Q.—Was that in all classes of sewers, or in special classes
or sewers that you were ordered to put in small cement pipe
instead of vitrified? A.—In all types of sewers.

Q.—All types of sewers? A.—Yes.

Q.—Were you in the Department prior to 1917? A.—I
was appointed in 1914.

Q.—Were you in the Department in 1923 and on? A.—
Right straight through until today.

Q.—I see. Will you give us the main classes of sewers
with respect to size, by diameter, that were being constructed in
vour borough? A.—Sewers, circular sewers were being con-
structed from 8 inch size up to 8 feet.

Q.—Was that the maximum, 8 feet? A.—We did build
a tunnel that was 13 foot 6, but that was cast iron.

Q.—Cast iron? A.—Cast steel, I should have said.

MR. HACKETT: 13 foot 6?

THE WITNESS: 13 foot 6. And other tunnels not quite
as big as 13-6. I have forgotten what the dimentions were; 11
or 12 feet.

MR. HACKETT: Was that circular?
THE WITNESS: Circular, yes.

Q.—Do you know as a matter of fact, from the knowledge
of the records of your department, when it was that the pre-
cast type of sewer, or Type B, came in the specifications? A.—
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I think T testified to that before, didn’t I? In 1916 or 1917, some-
thing like that.

Q.—Was that for all kinds of sewers, all sizes of sewers?
A.—Well, the precast concrete pipe was only sued between the
sizes of 24 inches and I think 8 feet.

Q.—Do you know at whose instance did you receive any
verbal instructions concerning these changes to be allowed in
the specifications, allowing you or your department ordering
you or any member of your department, to your knowledge, and
in your presence, that in the future the precast pipe would be
put in the specifications together with monolithic pipe?

MR. HACKETT: I must object to the form of the ques-
tion, Mr. Commissioner.

Q.—Withdrawn. You told us a minute ago that to the
best of your recollection, the precast pipe as an alternative for
sewers of the (hmensmns of 2 feet to '8 feet, were put in the spe-
cifications first in 1917 or 1916? A.—Yes.

Q.—Now, will you tell us from whom you received verbal
instructions to that effect? A.—It must have been Seely. I
don’t remember quite.

MR. COOK: One moment. The witness has not said that
he got such instructions.

MR. GOUDRAULT: He said it a minute ago.
MR. COOK: That is an altogether different proposition.

MR. GOUDRAULT: Now, read that question and ans-
wer referring to this precast pipe, when it was first allowed,
and tell me if he did not tell us that he received instructions, and
we will get from whom he got the instructions.

(Question and answer read by clerk).

Q.—Did you get instructions? A.—I don’t remember. I
don’t believe I got instructions in that case.

Q.—Do you know of anybody receiving instructions in
your presence? A.—Well, I know the man that made up, —
that did the actual work on the books.

Q.—Who was he? A.—The name is Thomas.

Q.—And were you there when Mr. Thomas received the |
instructions? A.—I was in the room. I suppose I was, I don’t
remember when he got them or what day he got them.
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Q.—I see. You have a thor ough knowledge of that depart-
ment; you are now the assistant engineer and you took Seely’
place" A.—That is right.

Q.—Whose job was it to give such instructions? A.—It
was Seely’s job: He was in charge of the room, and things were
done as he said.

MR. COOK: He in turn under the advice and direction
of his superior officers?

THE WITNESS: I suppose so. He had superiors.

MR. HACKETT: When you refer to books, I suppose
you mean the books containing the specifications?

THE WITNESS: Red books that are called specifica-
tions and contracts. Those are the books, between the red binders
(indicating).

Q.—Have you any personal knowledge of the approxima.
te date when this system, these systems were termed Type A and
Type B? A.—Well, when the precast pipe was put in the spe-
cifications, then we had Type A and Type B, from then on, when-
ever that was.

Q.—I see. Well, you know whenever it was, you said. A.
1916 or 1917. ’

Q.—Fine. Before that you only had the Type A? A.—No
type at all. We advertised so many feet or sewer.

Q.—That was. A.—What do you mean “that was”?

Q.—In type? A.—Well, it wasn’t Type A or Type B. It
simply called for so many feet of either concrete sewer or vi-
trified pipe sewer.

Q.—Yes, in the small size sewer. But in the big. large
one? A.—It was all monolithic standard section.

Q.—And solely monolithic? A.—Solely monolithic, yes.

Q.—Prior to May, 1927, sewers from 6 inches to 20 inches
in diameter, how could they be built, of what could they be built?
A.—Well, in 1927 — I don’t know how to fix that date now.

Q.—No, I don’t want the date. Prior to May, 1927, eould
you use.

MR. HACKETT: 1T object to the form of the question.
MR. GOUDRAULT: Yes, all right.
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Q.—Prior to May, 1927, you had to build sewers, I pre-
sume, from 6 inches to 22 inches? A.—Yes, all sizes.

Q.—In a special way. I mean in a special size, classified
size, 6 to 22 inches? A.—Well, yes. We built between 6 and
22, except that the G-inches is not regarded by us as a sewer.
6 inches is what we call a house connection, between the house
and the sewer.

Q.—That is what I am trying to get at. And that is made
of what? A.—You mean now?

Q.—At the time. A.—I don’t know whether we were
using two types at that time, or not. I don’t remember the date
that the small size cement pipe came into use.

Q.—Well, you _are in no position, then, to tell me if it
was vitrified clay pipe or small cement manufactured pipe, 1
presume, prior to 1927? A.—Not at this time, no.

Q.—Especially in sewers, as I stated, from 6 to 22 inches?
A.—Right.

Q.—I don’t mean sewers; I mean small house connections.
A.—The house connection was 6 inches.

Q.—But 6 to 22 inches, what was that? Was there any
size of that kind? A.—There were sizes of 6 to 22.

Q.—What were they? A.—6 inches was not, but 8-inch
was, and everything above 8 was a sewer. That is not the way
we regarded it; we don’t regard 6 as a sewer. That is an appur-
tenance.

Q.—In what size did precast pipe come in? A.—DPrecast
pipe was built in sizes ranging from 24 inches to 8 feet.

Q.—Did precast pipe come in in sizes under 24 inches?
A.—No. When you talk about precast pipe, you mean the re-
enforced precast pipe?

Q.—Exactly; used for Type B sewers. A.—The stuff we
talk of as cement pipe was in smaller sizes.

MR. GOUDRAULT: Sure.

MR. COOXK: What is the relevancy of all this, Mr. Gou-
drault? T object. I can not follow this thing at all.

MR. GOUDRAULT: Well, we will come to that, M.

Cook.
MR. COOK: It is very interesting, and very irrelevant.

Q.—Do you recollect concrete tunnel blocks being intro-
duced in specifications for the construction of sewers in your
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Borough, Mr. Bertram? A.:—We built one tunnel of concrete
blocks.

MR. COOK: Same objection, not being the best eviden-
ce. :

Q.—Do you remember receiving instructions pertaining
to that? A.—That is a bit hazy in my mind. I don’t remember
the specifications of that.

Q.—Do you remember the specifications for that? A.—
I remember they built a tunnel of that kind.

Q.—Where was that? A.—It was built in IFlushing ,I
think. A man by the name of Rourke built the tunnel.

Q.—Fine. That is just what I want to know. Was machine
made cement pipe used as an alternative to vitrified clay pipe
in sewers from 6 inches to 22 inches, in Queens?

MR. HACKETT: T object to the form of the question.

MR. GOUDRAULT: Answer under the reserve. What
is the question?

(Question read by clerk).

A—Yes.
Q.—Do you recollect the facts of this change being intro-
duced in the specifications?

MR. COOK: The specifications speak for themselves.
That is objected to as not the best evidence.

Q.—In a general way. A.—Yes. That is what I said be-
fore.

Q.—Have you with you a file of documents, and will you
tell us in a word what it is? A.—This package contains.

MR. COOK: One moment. Look at it.

MR. GOUDRAULT: I am just speaking about the
package.

Q.—You have a package? A.—Yes,

Q.—What does the package contain? A.—The original
drawings for a sewer in 158th Street.

Q.—It is the original drawing? A.—Original drawing,
whole set.
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DEPOSITION OF EUGENE J. TULLY
(recalled)

EUGENE J. TULLY was recalled as a witness on behalf
of the plaintiff, and having been previously duly sworn, de-
poseth and saith as follows:

Q.—Mr. Tully, you were examined on the 20th inst., and
called upon to testify concerning two contracts bearing the num-
bers 47,339 and 47,340. For reasons that I do not wish to dis-
close now, I was unable to produce the originals, so I have to
take up your examination right from the start: Will you look
at this file paper and state what it is?

MR. HACKETT: Mr. Commissioner, do I understand
from Mr. Goudrault that he has here, and will keep here through-
out the hearing, the originals for all documents to which he
refers, particularly contracts?

MR. GOUDRAULT: I will produce everything.

THE COMMISSIONER: That does not quite answer
Mr. Hackett’s question.

MR. HACKETT: Well, I took the gravious acquiescen-
ce of my friend to mean that he would have here at all times
any originals of contracts and every document to which he re-

‘ferred in the examination of his witnesses. That is Mr. Gou-

drault’s understanding?

MR. GOUDRAULT: That we are to leave here all of
our oirginals that we produce?

MR. HACKETT: That you have available before the
Commissioner at all sittings, the originals of all documents to
which vou make reference.

MR. GOUDRAULT: I understood that he requested that
all documents on which I examine, I shall leave for examination
of counsel. That is my understanding.

MR. HACKETT: 1 wanted to be assured that the ori-
ginals of all documents to which attorneys for the plaintiff may
make reference, upon which they may examine witnesses, will
be available here during the sittings of the Commissioner.
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THE COMMISSIONER: The answer seems to be yes,
to that.

MR. COOK: What is the answer?

MR. GOUDRAULT: He wants to make sure that they .
are here. I will ask you another question.

MR. COOK: Are we to examine these documents or not,
Mr. Goudrault? YWe must know where we are. This gentleman
is to be questioned on a large file, that neither Mr. Hackett nor
I know anything about.

MR. GOUDRAULT: May be I did not understand Mr.
Hackett’s question. I want to know whether he means originals
when produced, or before? That is the reason I did not want to
commit myself. I may have 150 documents, and I may produce
ten. If there are ten produced they are the property of the Com-
missioner and the attorneys for the defendants. So, I did not
understand his question.

MR. HACKETT: Mr. Commissioner, I merely wish to
be assured that all original documents concerning which my
friend will examine his witnesses, and to which he will refer,
will be available to the Commissioner and .counsel during the
sittings of the Commissioner.

THE COMMISSIONER: I understand those offered in
evidence will be.

MR. HACKETT: But I am not Jimiting myself to those
offered in evidence. It is my request that documents to which
reference is made, and, Mr. Commissioner, you will find refe-
rence to half a dozen contracts here, that those contracts be
availble to counsel during the sittings of the Commission.

MR. GOUDRAULT: When they are referred to they will
be properly filed, therefore they will be part of the commission. -

THE COMMISSIONER: Any contracts offered in evi-
dence should be available both to the Commissioner and to coun-
sel. Further than that, T am not prepared to go.

MR. HACKETT: There have been a number of contracts
referred to.
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« THE COMMISSIONER: T should éay contracts offered
in evidence for identification should likewise be available for
examination.

MR. GOUDRAULT: Certainly.

THE COMMISSIONER: Iturther than that, I would
not like to go at this time,

(The question was repeated by the Clerk).

THE WITNESS: This is a contract awarded to Joseph
L. Sigretto & Company by the City of New York. The contract
is dated April 23, 1917. The contract was awarded April 10,
1917. It is for the construction of a sewer and appurtenances
in Hull Avenue from Maurice Avenue to Willow Avenue, Wil-
low Avenue from Jay Avenue to Grand Street, etc., of the Bo-
rough of Queens.

MR. COOXK: T object to the contract as irrelevant.

MR. GOUDRAULT: 1 offer in evidence said contract,
as Exhibit C-8.

THE COMMISSIONER: It will be received in evidence
snbject to objections of counsel.

(The contract was received and marked Plaintiff’s
Exhibit C-8, of this date).

MR. COOK: It is objected to as irrelevant.

THE COMMISSIONER: It will be so noted on the re-
cord. Counsel’s objections will be noted on the record.

BY MR. GOUDRAULT:

Q.—Do you know, Mr. Tully, would you tell us just for
purposes of informdtion, what is, generally, contained in this
contract, which speaks for itself, but for the parties concerned
to know, once and for all, what is contained in these contracts?
A.—Tt contains the general terms of the contract and the spe-
cifications and also any communications that might be had bet-
ween the Borough office and the Comptroller’s office would be
attached to this particular contract, if it pertained to this par-
ticular improvement.

Q.—And naturally enough, the contracting parties would
sign? A.—Yes, sir.
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Q.—May I ask if all contracts of this nature are practi-
cally one and the same, as regards form? A.—Yes, the form is
about the same. )

Q.—Will you now look at this file paper bearing the num-
ber 47,340, and tell us what it is? A.—This is contract No.
47,340 awarded to Joseph L. Sigretto & Company. The contract
is dated April 23, 1917; the date of award is April 10, 1917. The
contract is for the construction of a sewer and appurtenances
in Collins Avenue, ete.,.of the Borough of Queens.

MR. COOK: Mr. Commissioner, I object to the produc-
tion of this file and to any evidence in regard to it as irrelevant
and immaterial.

MR. HACKETT: T associate myself with that objection.

THE COMMISSIONER: I accept the evidence subject
to counsel’s reservation.

MR. GOUDRAULT: I finally produce this file paper as
the Commissioner’s Exhibit C-9.

MR. COOK: In like manmer as to contract 47,339, I
would ask that all evidence in regard to this contract file No.
47,340 be taken subject to the objection I have made.

MR. HACKETT: I associate myself with that objection.

THE COMMISSIONER: Your objections will be noted
on the record.

(The document referred to was received in eviden-
ce and marked Exhibit C-9, of this date).

MR. GOUDRAULT: Your witness, counsel; but I will
ask Mr. Tully to remain because there are other documents to
be produced.

CROSS EXAMINATION BY MR. HACKETT:

Q.—Mr. Tully, when you were question by me, on page
62 and others of the proceedings; in which you told us how these
files bearing given contract numbers were made up, I would
like to make a reference to that evidence because it is pertinent
here, and will save cross-examination: What you then said is
true? A.—OhL, yes, of course, surely.

MR. GOUDRAULT: I call Mr. William H. Bertram.
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DEPOSITION OF WILLIAM H. BERTRAM
(recalled)

WILLIAM H. BERTRAM was recalled as a witness on
behalf of the plaintiff, and having been previously duly sworn,
deposeth and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT: (Re-
sumed) :

Q.—Mr. Bertram, will you look at Exhibit C-8, which is
a contract already filed, for the construction of the Hull Avenue
sewer, which is dated, the date of award is the 10th of April,
1917, and state to us what it contains as regards the type of se-
wer to be constructed? A.—The type of sewer to be constructed
was Type B sewer, which means the reenforced concrete pipe,
precast. ‘

MR. COOK: I renew my objection to the irrelevance of.
this evidence.

BY MR. GOUDRAULT:

Q.—Do you mean to say it was for a sewer of the precast
pipe? A.—Yes.

Q.—Type B sewer? A.—Yes.

Q.—Yet, does the contract contain any reference to spe-
cifications for Type A sewer? A.—Yes.

Q.—And you gather from the file or from the exhibit that
the Hull Avenue sewer was a precast type sewer? A.—A pre-
cast type. :

Q.—Now, will you look at Plaintiff’s Exhibit C-9, which
is a contract for the construction of a sewer at Collins Avenue
sewer, awarded the 10th of April, 1917, to Joseph L. Sigretto
& Company.

MR COOK: The same objection to this.
MR. HACKETT: I associate myself with that objection.

Q.—(Continuing) — and state to us if the specifications
therein contained are for the Type A and Type B sewers, and
tell us by the same answer what type of sewer was constructed
by Joseph L. Sigretto at Collins Avenue, in accordance with
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that contract? A.—The specifications provide for Type A and
Type B, in the alternative, and Type B was built.

Q.—You have a thorough knowledge of the files of your
department of April, 1917? A.—TI believe I have.

Q.—You know this job at Hull and Collins Avenue? A.
Yes.

Q.—You knew that it was being made? A.—I would have
to refresh my memory on the dates.

Q.—It was in 1917? A.—Yes.

Q.—You were then in the Department? A.—I was in
the Department when it was done, yes.

Q.—Do you know if it was the first time when precast or
Type B sewer was constructed in the Borough of Queens, and
by a sewer I mean a sanitary sewer? A.—In the first place it
was not a sanitary sewer,.

Q.—Well, leave the sanitary sewer out; just stick to Ty-
pe A and Type B, was this the first time, to the best of your
knowledge, and according to your files that Type B sewer was
constructed in the Borough of Queens?

MR. COOK: Ask him when?

MR. GOUDRAULT: If I did ask him that, would you
not tell me the document speaks for itself?

MR. COOK: No, I would not.
BY MR. GOUDRAULT:

Q.—When was the contract for the const1ucﬁ0n of the
Hull Avenue sewer awarded, what date? Look at the Ethblt
and tell us. A.—It was awarded April 10, 1917.

MR. GOUDRAULT: Mr. Cook asked me to ask you that
question, Mr. Witness. ~

MR. COOK: No, no; pardon me: when the first was
constructed.

BY MR. GOUDRAULT:

Q.—Do you know when the first sewer of the precast pi-
pe sewer or Type B, was constructed in the Borough of Queens?
A.—TI do not know which was the first constructed.

Q.—You do not know that? A.—No.

Q.—You remember the year? A.—I do mnot remembel
the year the first sewer was constructed.
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Q.—Do you remember when the precast sewer or Type B
was used in Queens County? A.—I1 testified, I think, that the
specifications were made in 1916 or 1917, and included Type A
and Type B.

Q.—For the first time? A.—The first time.

Q.—Surely. A.—Whether this was the first under that
scheme, I do not know. .

Q.—In this Exhibit C-1, which is the tabulation of the
sewers constructed in the Borough of Queens, was this prepa-
red by you and under your supervision?

MR. COOK: I object again to this, on the ground that
the witness has not stated that he made this document, and the-
refore he can not refresh his memory from a document which he
did not himself prepare, and it is not an original document.

MR. GOUDRAULT: Mr. Cook has given me friendly ad-
20 vice; please wait until I put the question, before making the ob-
jection.

MR. COOK: And do not answer for the witness.
THE COMMISSIONER: Proceed, Mr. Goudrault.
BY MR. GOUDRAULT:

10

Q.—Mr. Cook objects to your examination upon this Ex-

hibit C-1, which is a tabulation of sewers constructed in the Bo-

30 rough of Queens; will you kindly, therefore, give us the cir-

- cumstances under which the said tabulation was prepared by
you?

MR. COOK: T object to that as an endeavor to contra-
dict counsel’s own witness. He has already testified and said
he had nothing personally to do with that.

MR. GOUDRAULT: Then, Mr. Commissibner, I ask
that all the evidence referring to. .

40 THE COMMISSIONER: I shall allow the witness to
answer the question, subject to counsel’s reservation.

MR. GOUDRAULT: In order to save time, may I sug-
gest that Mr. Marshall read us the evidence pertaining to the
preparation of this tabulation, Exhibit C-1, owing to Mr. Cook’s
objection? Said evidence appearing in the notes.
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MR. COOK: To save time I will reiterate the objections
made yesterday as to document C-1.

THE COMMISSIONER: I will accept the answer, sub-
ject to objection. '

MR. HACKETT: 1 would like to avail myself of the ob-
jection on pages 24, 25 and following, of the proceedings, con-
cerning the production of Exhibit C-1.

MR. COOK: And the same for us.
BY MR. GOUDRAULT:

Q.—Mr. Bertram, I understand that this Exhibit C-1, ta-
bulation of sewers, was made under your supervision? A.—
Yes, sir.

Q.—They were made from the official records ot the Se-
wers Bureau of Queens? A.—Yes, sir,

Q.—Is it to your knowledge that they are public docu-
ments, or private documents? A.—They are public documents.

Q.—They are the property of the City of New York? A.—
Of the City of New York.

Q.—And the City of New York exists by virtue of statu-
tes of the State of New York?

MR. COOK: He is not the best witness to prove that.
BY MR. GOUDRAULT:

Q.—Now, was this work, this tabulation, a difficult: pro-
position when it was put up to you? A.—It was a long-winded
thing, it took a long time to do; it was not specially difficult.

Q.—And therefore if it was so difficult, did you do it
alone? A.—No.

Q.—Who made it? A.—A number of men under my su-
pervision. .

Q.—Did you have control over those men? A.—I was in
charge of those men, yes.

Q.—Did you have faith in those men? A.—I did.

EXAMINATION BY MR. HACKETT:

Q.—Mr. Bertram, you have already told us on a number
of occasions you did not check the documents yourself? A.—
Personally I did not.
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Q.—You had nothing to do with it? A.—No, but it was
checked by men under me.

Q.—You may have been told that, that is as far as you
can go? A.—I assigned the work; when one man or two men
finished, I had it gone over and checked it.

BY MR. COOK:

Q.—That is not the original document, to which you are
referring; that is merely a copy of it? A.—Yes, I can not tes-
tify whether any change has been made in that, or not.

BY MR. GOUDRAULT :—

Q.—Concerning the other men working under your super-
vision, Mr. Bertram, did you ever have a complaint that the
work was not being done properly? A.—None at all.

Q.—Before delivering the document to the party who had
prayed for it, did you satisfy yourself that it was or that it was
not a correct document? A.—I believed it was reasonably cox-
rect, that is, to the best of my information.

Q.—Therefore will you now look at this Exhibit C-1 and
tell us if you can state from the said exhibit when the precast
sewer or Type B was introduced and constructed in the Borough
of Queens?

MR. HACKETT: I reiterate my objection, Mr. Com-
missioner, that the authenticity of the document not having been -
established, it is not competent of the witness to vefresh his
memory therefrom, or to testify after having done so.

MR. COOK: We associate with that objection.
(The question was repeated by the clerk).

A.—1I do not know which one of these jobs this type was
used in first. There are two jobs here where it was not speci-
fied; in this one it was.

Q.—Will you look at the two last lines on this page and
tell us for what contract they were, or what contracts are there
detailed? Just tell us the number of the contracts. A.—No.
47,340 and 47,339.

Q.—Well, would it be the Hull Avenue and the Collins
Avenue work? A.—The Hull Avenue and Collins Avenue jobs.

Q.—What is it appearine there on that sheet? A.—The
date the bids were opened was the 4th of April, 1917,
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Q.—The date of award?

MR. HACKETT: The award in the Collins Avenue job
was on the 10th of Apul 1917, and in the Hall Avenue on the
10th of April, 1917.

MR. GOUDRAULT: I would kindly ask that the ans-
wers be put in by the witness, and my learned confrere will see
the reason why.

MR. COOK: That is what we have been trying to have
done.

THE WITNESS: Both contracts were signed the 23rd
of April, 1917.

Q.—Both? A.—Yes.

Q.—Good. Now will you look, you have looked at these
exhibits C-8 and C-9, which are the contracts referred to by you,
and which appear at the bottom of this page, and will you kind-
ly tell us if the information therein contained is the information
which comes from these records? A.—Yes.

Q.—Are you satisfied A.—Wait a moment, not from
these, these particular books were not available, these were
Comptroller’s copies over in New York. The duplicates are in
our files. From those we took the information.

MR. HACKETT: So duphcqtes of No. 47,339 and 47,340
are in the Borough files?

THE WITNESS: In the Borough of Queens files; but
they are not noted by those numbers, of course, those are the
Comptroller’s numbers. We know them by the name.

BY MR. GOUDRAULT:

Q.—Will you therefore look at Exhibits C-8 and C-9, as
quickly as possible, and tell us if the information contalned in
this page 3 of C-1 Exhibit, is practically the information you
can get from these exhibits C-8 and C-9, as regards the infor-
mation which would be controlled by the heading of this page,
Mr. Bertram, as to date, type, specifications, etc., are you satis-
fied that the information on C-1 is in accordance with the de-
tails contained in C-8 and C-9? A.—Yes, I am satisfied that
the information here is; it may not be all that is on here; the
date of the opening of bids does not seem to appear; the date of
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award and the date the contract was signed is all available here,
the prices paid and the type specified is all here.

Q.—And is that correct? A.—Do you want me to verify
it?

MR. GOUDRAULT: . I have the great pleasure of tell-
ing you I am finished with this witness, unless I may require
him to file certain papers, but the examination is finished, as fav
as I am concerned. .

THE COMMISSIONER: We will take a recess, it now
being ten minutes to one, until ten minutes to two, this after-
noon.

(Recess from 12:50 to 1:50 p. m.)

AIFTER RECESS. 1:50 p. m.
DEPOSITION OF ALBERT A. SOMMERFELD.

ALBERT A. SOMMERFELD, AGE 55; residence, 112-31
208th Street, Bellaire, Long Island, County of Queens; occu-
pation, assistant engineer, a witness produced, sworn and exa-
mined on the part and behalf of the People of the State of New
York, the plaintiff, deposeth and saith as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—By whom are you employed as assistant engineer?
A.—City of New York, Borough of Queens; President of the Bo-
rough of Queens.

Q.—As an assistant engineer? A.—Yes, sir.

Q.—Is that in Mr. Bertram’s department? A.—No. I
am no longer in Mr. Bertram’s department.

Q.—Were you in Mr. Bertram’s department from 1917 to
1928? A.—I think Mr. Seely had charge of that.

Q.—Mpr. Seely had charge of that department? A.—Yes,
sir.

Q.—That was what Bureau? A.—That was Bureau of
Designs, Construction.

Q.—Construction of what? A.—Sewers.

Q.—Sewers. So during that period of time from 1917 to
1928, do I understand you to say that you were in the Sewers
Bureau of the Queens Borough? A.—Yes, sir.



10

30

40

C—224—

Albert A. Sommerfeld for plaintiff (direct examination).

Q.—Who was your immediate superior in that office, at
the time? A.—Mr. Seely.

Q.—What was the occupation of Mr. Seely? A.—He had
charge of designs. _

Q—Were you a draftsman then? A.—I was a drafts-
man, yes, sir. ,

Q.—You know Mr. Bertram? A.—Yes, sir.

Q.—You knew him at the time? A.—Yes.

Q.—How long have you been employed by the Borough
of Queens? A.—Since 1907.

Q.—Since how long have you been in the Sewer Depart-
ment? A.—T think it was in 1910 I was brought down there
with several others, in the Sewer Department. I was there from
1907 till 1910, in the Topographical Bureau, and then T was
brought down in the Sewer Department.

Q.—As draftsman? A.—Yes, sir.

Q.—What did you do? A.—I made details for sewers
and appurtenances.

Q.—At whose orders did you make the drawings? A.—
Mr. Seely’s.

Q.—I now hand you sheet 1 of plan and profile for 150th
Avenue, which has been filed as Plaintiff’s Exhibit C-3.

MR. COOK: T make the formal objection again to evi-
dence in regard to the Exhibit C-3 which the witness has in his
hand, on the ground that only a portion of it had been produced,
and on the other grounds previously stated.

MR. HACKETT: I associate myself with that objection.

Q.—And I call your attention to the drawings of sections
of manhole and sewer construction with waterproofing mem-
brane required in the inside of the econcrete, and I ask you who
drew those? A.—I believe I drew those. That is, not on this
thing. On the detail paper. On the detail paper I made the
original of that. :

Q.—From whom did you receive instructions to make
those drawings? A.—Mr. Seely.

Q.—And you executed his instructions? A.—Yes, sir.

Q.—And what was done after? A.—What do you mean,
what was done after?

Q.—With your work, your part of the work in connection
with this? A.—Well, I made them on papers, and then they
were traced on the tracing cloth after I finished.
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Q.—Will you look at this signature? (Indicating). A.—
Yes.

Q.—Do you know this signature? A.—Well, I have seen
it before, I guess. It looks like Mr. Seely’s signature.

Q.—Do you know it?

MR. HACKETT: I object to that as not being the best
proof. :

Q.—Do you know it? A.—T believe it is his. I did not see
him sign it. But it looks like his signature.

Q.—Have you seen many of these documents signed by
Mr. Seely? A.—Oh, sure.

Q.—Many of them? A.—Every plan was signed by him.

Q.—And were there many of those plans being made while
you were in that department? A.—Millions of dollars of them,
yes.

Q.—And you have seen that signature several times? A.
Many times.

Q.—What would you mean by ¢ many” Mr. Sommerfeld?
A.—Every plan that was sent out was signed by him.

Q.—How many times did you see Mr. Seely’s signature?
A.—TI wouldn’t say how many times I saw it. I would only re-
cognize the signature.

:Q.—I see. Do you recognize this signature (indicating)?
A.—Yes.

MR. COOK: Same objection, as not the best evidence.

Q.—That is the signature of whom? A.—The Borough
President, Connolly.

Q.—Now, do you know this plan well? A.—Well, the
plan itself, — I wouldn’t be interested in that so much as the
paper drawing. I make it on paper drawing, as far as that goes.

Q.—What did you do with your paper drawings? A.—
They are handed to Mr. Bertram and he hands them out to
draftsmen to irace.

Q.—Yes. But at the time when this was made, whom did
you hand your drawings to? A.—I cannot be sure who I handed
it to. But I know it is given to draftsmen to trace. I don’t know
what drawings Mr. Bertram might have taken out and handed
to certain draftsmen to trace.

Q.—I see. Once your drawings are completed, they are
handed over to Mr. Bertram for him to give to draftsmen? A.—
Yes.
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Q.—You draw an original plan? A.—Yes, sir; that’s it.
Q.—Will you look at this name, J. S. Meacle? A.—Yes.

MR. COOK: Same objection.

Q.—What do you think that would mean? A.—That he
traced it.

Q.—Do you know about these instructions also? A.—I
was not interested in those things.

Q.—You were interested in what part? A.—Just the
drawings. _

Q.—Drawings of what? A.—Of the sewers, manholes,
junction chambers, and such.

Q.—Did you make the original drawings of these? A.—
Well, from Mr. Seely’s instructions. He would give me a sketch
on paper, and then I would draw it up.

Q.—I see. Who would prepare the sketch? A.—He gave
me the sketch. He told me what he wanted and I would draw it.
He would probably make a little sketch on paper and say “This
is what I want”. -

Q.—But in this particular instance? A.—He, I guess.

MR. HACKETT: You would work out the details?

THE WITNESS: I would just draw it up according to
his instruction.

Q.—Who gave orders for all the plans that were drawn
by you in the drafting room? A.—Mr. Seely.

MR. COOK: Isn’t that somewhat indefinite? Shoudln’t
it be limited a bit?

Q.—TFrom whom did you take orders in the drawing room?
A.—Mr. Seely.

Q.—Do you remember whether you ever drew any plans
for that waterproofing membrane in reference to monolithic
sewer before this plan and profile for the 150th Avenue was pre-
pared? A.—I couldn’t tell you from dates. I wouldn’t know
from dates, because those things that interested me — I was told
to make a certain detail, and I would do it. I would not follow
it up with the date or anything else. I wouldn’t be connected with
the date.

MR. COOK: You would not know for what job?
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THE WITNESS: No.

Q.—This is on the 150th Avenue job, and it is dated De-
cember 8, 1924. A.—Yes, sir.

Q.—That is all in evidence. A.—Yes.

Q.—Would you recollect if that was the first time that
you ever received any instrictions in connection with the pre-
paration of this plan from Mr. Seely for such a waterproofing
membrane? A.—I don’t know whether that is the first one 1
did, or not. I think there was one in Rockaway. I don’t know
whether it was previous to that or not.

Q.—And was that for, — this waterproofing membrane
was it for the type, — do you know what the Type A and Type
B are? A.—Type A and Type B?

Q.—Yes. Do you know what that is? A.—Yes. Monoli-
thic and precast pipe.

, Q.—Were these waterproofing membranes that you drew
there for the monolithic or Type B sewer? A.—They were for
the Type A.

Q.—Or monolithic? A—Yes.

MR. GOUDRAULT: No other question. Your witness.
CROSS EXAMINATION BY MR. HACKETT:

Q.—Mr. Sommerfeld, you have told us that you are the
President of the Borough of Queens? A.—Oh, no; hardly. I am
an employe, yes, but not the President of the Borough of Queens.

Q.—That is what I understood you to say. A.—Oh, no.
He asked me whose signature that was, and I said that is the
Borough President’s signature. He is a former president. I guess
Iie is over on Welfare Island, somewhere around there.

Q.—Was Mr. Bertram at any time your superior officer
in the service of the Borough of Queens? A.—Well, after Mr.
Seely left, yes.

Q.—And before Mr. Seely left? A.—Well, I’ll tell you.
He got my work, but there seemed to be a difference of opinion
whether he was my superior or not. You see, I worked directly
with Mr. Seely.

Q.—I understand that Mr. Bertram is not a qualified en-
gineer. «

MR. GOUDRAULT: Objected to.
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A.—I don’t know whether he is qualified or not; but there
seemed to be a difference of opinion as to who was my superior.
I worked for Mr. Seely, see?

Q.—Yes. A.—And Mr. Bertram really had charge of the
room there, handing out these things, but I got my orders direct
from Mr. Seely. So I did not consider Mr. Bertram at that time
my superior.

Q.—But you are a qualified engineer,.I understand? A.
I have got my license.

Q.—Yes. How were you styled in the civil service? A.—
At that time?

Q.—Yes. A.—Topographical draftsman.

Q.—Just how was the department divided? Was there a
difference between the department which operated the sewers
after they were constructed and the department which inquired
into the nevessity of building sewers and did construct them?
A.~—Yes. You see, the construction department, that was sep-
arate. After the plans were made, they were turned over to the
construction department and they built the sewers.

Q.—Yes. And it was part of the work of the topographical
department to put on paper the layout of the land and indicate
where sewers might properly be put in? A.—No. The topo-
graphical department, they furnish us with maps, and then from
those maps they take and locate them, get the information, they
send one of their own men out with a party to locate any ob-
structions in the street, and any kind of condition there that
might interfere with the laying of the sewer, and then from that
survey they lay down the sewer on a plan.

Q.—You were in the topographical department up till
1907? A.—No. From 1907 to 1910 I was in the topographical
department.

Q.—And from 1910? A.—Up to the present time, I have
been working there in the design department.

Q.—What are you doing now? A.—I am in the drainage
department.

MR. HACKETT: That is all, as far as I am concerned.

MR. GOUDRAULT: Mr. Bertram is your superior sin-
ce the departure of Mr. Seely?

THE WITNESS: Yes, he was.

MR. COOK: One moment, Mr. Goudrault. He is our
witness.
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THE WITNESS: Yes, Mr. Bertram became in charge
of that room, and then I was under him.

MR. COOK: Ave you through, Mr. Hackeet?
MR. HACKETT: Yes.
CROSS EXAMINATION BY MR. COOK:

Q.—And Mr. Bertram was in charge of the room before
that, as a matter of fact? A.—He was in charge, but not in
charge of me. I did not consider it that way, because I took my
orders from Seely. '

Q.—But you worked in the room where Bertram was in
charge? A.—Yes. And when Bertram wanted anything I would
say “See Mr. Seely about it”, and then he gave me the orders.

Q.—Mr. Sommerfeld, I understand that Mr. Seely was the
assistant engineer of the Sewer Division when you were there.
That is correct, is it? A.—Yes.

Q.—And Mr. Seely was under Mr. Rice? A.—Yes, _

Q.—Who was the engineer in charge of the Bureau. A.—
Yes.

- Q.—And Mr. Rice would give his orders to Mr. Seely and
Mr. Seely would transmit them to you and to Mr. Bertram who
has testified this morning? A.—Yes, that is right.

Q.—And if Mr. Rice was not present or not available, M.
Perrine would be in charge over Mr. Seely; is that right? A.—
Well, he might be in charge. I guess that is right.

Q.—I merely want to get the personnel. A.—Yes, tech-
nically Mr. Perrine was over Seely; technically.

Q.—Mzr. Perrine was over Seely, and Mr. Rice was over
Seely? A.—Yes.

Q.—And you were over Mr. Bertram? A.—No. I wasn’t
over anybody.

Q.—Perrine was Engineer of Sewers? A.—That’s it,
ves.

, Q.—So that the order in which these gentlemen came was
Mr. Perrine, Mr. Rice, Mr. Seely, Mr. Bertram and yourself?
A.—Yes.

Q.—You have no idea of what the drawings would even-
tually be used for, that you were handed by Mr. Seely? A.—
Only for sewer construction. I did not know the reason for those
things. T did not question them, because I was too busy.
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Q.—You had nothing to do with that? A.—Nothing at
all. I was kept going as fast as I could work there to turn out
those drawings.

MR. COOK: Thank you, Mr. Sommerfeld.
REDIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—Could you tell us in what form Mr. Seely gave you
instructions for the preparation of the drawings which led to
the preparation by you of this plan, Exhibit C-3?

MR. COOK: On behalf of the defendants we make the
objection that was made yesterday, which was this: That as
the recipient of the instructions Mr. Sommerfeld’s evidence is
not the best evidence, and that he should not be examined on
this point until Mr. Seely has been examined as having given the
instructions.

THE COMMISSIONER: The answers will be taken sub-
ject to counsel’s objections and reservations.

MR. GOUDRAULT: What is the question?
(Question read by Clerk).

A.—In relation to that particular section?

Q.—Yes. A.—Paper sketch.

Q.—Paper sketch? A.—Yes.

Q.—Have you got that paper sketch with you? A.—No.
It would just be scribbled on there and say “I want this”; a
little piece of scribbled paper.

Q.—Scribbled on by whom? A.—Mr. Seely.

Q.—Was the paper destroyed after you did the work?
A.—Yes. That is the way he gave us orders. He would just give
us a sketch and say “That is what I want. Draw it up.”

MR. GOUDRAULT: That is all. Thank you, Mr. Som-
merfeld. |

MR. COOK: That is all, Mr. Sommerfeld.
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DEPOSITION OI' RODMAN J. PEARSON.

RODMAN J. PEARSON; age, 55; residence, 25 Grover
Avenue, Yonkers, Westchester County; occupation, title of
draftsman, Topographical Draftsman, a witness produced, sworn
and examined on the part and behalf of the People of the State
of New York, the plaintiff, deposeth and saidth as follows:

DIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—What is your occupation? A.—Topographical drafts-
man.

Q.—Where, Mr. Pearson? A.—In Borough Hall, Long
Island City.

Q.—That is in the Borough of Queens? A.—Borough of
Queens.

Q.—How long have you been connected with that Depart-
ment? A.—23 years.

Q.—Did you know John M. Phillips in his lifetime? A.—
I did.

Q.—How long had you known him until his death? A.—
I couldn’t tell you that. I would say off hand I knew him during
the period he was active over there.

Q.—Over where? A.—That was probably 6 or 7 years,
probably. I couldn’t tell you.

Q.—Six or seven years? A.—Yes, I would say, offhand.

Q.—Do you remember the year he died? A.—No, I don’t.
I remember when he died, I remember his death, but I don’t re-
member the year. Was it l‘tst year or the year bef01 e?

Q.—Approximately. A.—Yes.

Q.—How many years do you think? A.—The year before

Q. That would be 1929? A.—1929 or 1928. Just after
the trial or during the trial. I don’t remember.

Q.—So you knew him, you said, seven or eight years before
]19 died, is that right? A.—Yes. I had seen him off and on. I was
not 1 companion of his, by any means.

Q.—No. Where did you see him? A.—In the office, mostly.

Q.—Often? A.—Yes, quite often.

Q.—How often during that period of time? A.—At some.
periods it would be once a day. Sometimes it would be twice a
week.

last.
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Q.—And when did it come that you did not see him as of-
ten? A.—Why, that is about all I can say. I mean to say that
my seeing him was purely as a draftsman sitting there doing my
work and seeing him come in and go out. It might have been some-
times twice a day, sometimes one a day.

Q.—In what room? A.—The drafting room in which I was
working.

Q.—And when did the time come that you did not see him
every day? About when? A.—Well, that happened some time
during the Meyer Investigating Committee. There was quite some
fuss raised about his appearance in the building, and he did not
appear there any more after that and we did not see him again.

MR. HACKETT: I object to any testimony by this wit-
ness concerning the Meyer Investigation, or of any ruling that
may have been given, or of any comment that may have been made
by it.

THE COMMISSIONER: Tt will remain in the record
subject to counsel’s objection.

MR. COOK: I wish to associate myself with Mr. Hackett
in that objection, Mr. Commissioner.

THE COMMISSIONER: Same ruling.

Q:i—Mzr. Pearson, if you caught well the sense of my ques-
tion, I did not want you to speak of the Meyer Investigation Com-
mittee. I only wanted to ask you the date, and I think that vour
answer states that it was at the time of the Meyer Investigation
Committee. Well, you may be sure that I won’t put you any ques-
tions about the Meyer Investigation Committee. So the objections
are useless on this. Do you remember the year that Mr. Phillips
ceased making his daily visits in your drafting room?

MR. HACKETT: I draw to the attention of counsel, Mr.
Commissioner, that the witness did not say that the man made
daily visits.

Q.—Did you or did you not say that you saw Mr. Phillips
every day, or mostly every day. Just recollect what you said a
few minutes ago. A.—TFor how long a period? I saw Mr. Phil-
lips in there at periods, every day. I saw Mr. Phillips there at
periods of twice and three times a day. And at other times I did
not see Mr. Phillips for may be a week at a time.
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Q.—That's enough. You mentioned a certain investigation
committee a minute ago. For the purpose of recollecting the year,
would you tell us now the year that Mr. Phillips ceased going to
your office? A.—No. If I could tell you that year offhand, 1
would have said so when I mentioned the committee.

Q.—On what floor of the Borough Hall was the drafting
room? A.—JIt was the third floor.

Q.—Third floor? A.—Yes.

Q.—What was Mr. Phillips doing in your drafting room?
A.—He did not seem to be doing anything, except walking about.
He usually had his hat and coat on. He talked sometimes to Mr.
Seely, sometimes to one of the boys. He might address a remark
to me of some description.

Q.—Did you ever see him use the telephone in there? A.—
Yes.

Q.—From time 1o time? A.—Yes.

Q.—Or just once? A.—Oh, no. I have seen him use it quite

a number of times. '
_ Q.—Well, now, T wouldn’t like to suggest, but can you tell
me a little more what he was doing? A.—No, I can’t, because
he just about hung around, and that is about all T can say he did.
You remember, I was a draftsman there, who was occupied with
my own work. I would probably look up and see him there. .

Q.—Did you see people come in there and meet him and
talk to him? A.—Yes. Well, come in there and talk to him?

Q.—Yes. A.—I saw him talking with the occupants of the

‘room. May be someone would come from an outside office and

talk to him.

Q.—But other neople not doing any office work in the
Borough Hall, coming in? A.—Well, T can’t positively swear
to that. There may have been one party, I have a faint recol-
lection.

Q.—Who is that party? A.—Andrew Zorn.

Q—Andrew Zorn. Do you know Andrew Zorn? A.—
No, just by sight. T was speaking to him occasionally when he
was around the Borough Hall, too.

Q.—How long have you known Andrew Zorn? A.—About
the same time that I knew Mr. Phillips.

Q.—That is seven or eight years? A.—Yes, T think so,

Q.—After the fall of 1921, did you see Zorn in the Bo-
rough Hall?

MR. HACKETT: I object to the question as suggestive
and leading and illegal.
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MR. GOUDRAULT: Question withdrawn.

Q.—You have not told us how often you saw Mr. Zorn
in the Sewer Bureau, or Drafting Room of the Borough of
Queens. Would you recollect? A.—Mr. Zorn came in to the
drafting room, I would say, almost as frequently as Mr. Phil-
lips did, but not till after Mr. Phillips ceased coming into the
drafting room. I mean by that that Mr. Phillips, I told you a
moment ago, ceased to come in the drafting room any more,
and we did not see him again. But after that period, from then
on, Mr. Zorn came in.

Q.—I see. A.—I used to see him quite frequently.

Q.—And what would Andrew Zorn be doing there?

MR. COOK: What has Andrew Zorn to do with this ca-
se?

MR. GOUDRAULT: It will be shown later. He is a wit-
ness, Mr. Cook.

MR. COOK: I know, but the time is going on, Mr. Gou-
drault. We must show it now. We are here to get the truth, but
not to be kept indefinitely.

MR. GOUDRAULT: I forget the question, but we will
get to that.

MR. COOK: Mr. Pearson might have seen you in the
place some day, perhaps, for all I know. That would not make
me come to the conclusion that you should pay me three and a
half million dollars. I think this entire evidence is irrelevant,
and I object to it on that ground.

MR. GOUDRAULT: What is the question, please?
) (Question read by Clerk).
THE WITNESS: Do you wish an answer?

Q.—Yes, surely. A.—He conferred with Mr. Seely prin- .
cipally. That is about all. He wasn’t very popular among us.

Q.—Do you know personally why he was not popular
amongst you?

MR. COOK: Now.
MR. GOUDRAULT: Question withdrawn.,
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Q.—Can you state how often you would have seen him
between the fall of 1921 and 1927?

MR. COOK: Seen whom?
MR. GOUDRAULT: Andrew Zorn,
MR. COOK: Same objection.

THE WITNESS: Can I state how often I had seen him
between that period?

Q.—Would you kindly state how often you had seen
him? A.—1921, — did I say that was the time?

Q.—You did not give any date. You spoke of a certain In-
vestigating Committee, instead of a date. A.—Well, he appear-
ed there after that period. I would say he appear ed thele once
a day, on an average.

Q.—Will you tell us, if you remember, the cir cumstances
under which you first got acquainted with Mr. John M. Phillips?

MR. HACKETT: I object to that as tending to adduce
testimony which is irrelevant and consequently illegal.

MR. COOK: I join in the objection.

Q.—What is your answer? A.—Why, I met Phillips
through Mr. Seely, in a general way, in a general introduction,
as the man who could do something for him. What I did was to
make a poster.

Q.—A poster for whom?

MR. COOK: We object to that.

A.—The poster was for Mr. Connolly, but it was being done
for Mr. Phillips. I did it for Mr. Phillips, but the poster was for
Ccennolly.

Q.—Mr. Connolly, the President of the Borough? A.—The
President of the Borough, yes. :

Q.—At whose request was the poster made? A.—At whose
request?

Q.—Yes. The poster was made by you? A.—By me. T ma-
de the poster at Mr. Phillips’ request and Mr. Seely’s permission,
who was my immediate superior.

Q.—Do you remember that time? A.—I don’t remember
the year, no. That was a long while ago, before the trial.
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Q.—Mr. Pearson, you are still employed with the Depart-
ment? A.—Yes.

Q.—Did you personally make any searches in order to find
out certain papers and documents? A.—Yes.

MR. COOK: If it is your intention to produce any docu-
ments, I would ask that they be shown to counsel for the defense
before they are shown to the witness.

MR. GOUDRAULT: They have been produced, Mr. Cook.

MR. COOK: Oh, I beg your pardon. I thought you were
producing something new.

MR. GOUDRAULT: No.

Q.—Three exhibits were produced yesterday. They are part
of the plan and profile of the 150th Avenue. Will you look at these
three sheets, Exhibits C-3, C4 and .C-5, and state if you have
made any searches in order to try and recover in your depart-
ment or elsewhere, the remaining sheets? A.—Yes. I have. I
took the matter up with Mr. Buckner’s office this morning and
they produced a receipt from us showing they had returned those
eight sheets.

Q.—To whom? A.—To Mr. Thomas Gaffney.

Q.—Of what department? A.—Of the Audits and Ac-
counts Department.

Q.—In the Borough of Queens? A.—In the Borough
Hall, yes, Borough of Queens.

Q.—Well, will you kindly, Mr. Pearson, follow that and
see if you can get those eight, — endeavor to do your utmost to
get those eight original pages? A.—I will.

MR. GOUDRAULT: This gentleman is now your wit-
ness.

CROSS EXAMINATION BY MR. HACKETT:

Q.—I understand that the growth of population in the
Borough of Queens was very, very rapid at one time; is that cor-
rect? A.—I understand the same thing, yes.

Q.—Yes. And as a consequence, it behooved the municipal
authorities to provide sewers for the large number of homes and
buildings as well as for surface water in that division?

MR. GOUDRAULT: 1 wish to object to this question as
not derived from the direct examination, — examination in
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chief, and furthermore, on the ground that the witness is not the
best witness, or a sufficently competent witness to testify on
that question, which is a very technical question.

THE COMMISSIONER: I will take the answer subject
to the objection of counsel.

Q. —When was the period of most rapid development as
reflected by the period of greatest activity in the Department
of Sewers, of the Borough? A.—Well, I would prefer not to
answer the question, because I feel incompetent to answer it.

Q.—Well, you have told us, Mr. Pearson, that you have
been in the Department of Sewers for a number of years? A.—
Yes.

Q.—You recall that at some times the work of that De-
partment has been more arduous and rushed than at other ti-
mes? A.—Yes.

Q.—And the reason of the greater activity was the greater
demand for sewers resulting from increase in population? A.—
Well, was it?

Q.—Well, it behooves you to say. You have told us a great

. many things, and your memory was very detailed about some

insignificant details, and when we get vou on a big fact, we want
a big answer. If not, tell us that you can’t remember very well.
A.—You are trying to make me say.

Q.—I am trying to make you say nothing, sir. I am ask-
ing you to remember. A.—It looks to me that way, and I am
trying my best to answer you in a truthful way. I don’t wish to
antagonize you in any form or way at all. But what I can ans-
wer, I will. And I was going to try to tell you the best I know.
But I simply don’t know anything about that question.

Q.—You don’t remember at what times between 1917 and
1928 there was the greatest volume of sewer construction going
on. under the department of which you were an important offi-
cer? A.—I do, yes. _

Q.—Well, will you state what time? A.—That was just
prior — it was the time of the letting of the 28 — odd contracts
that we had out in Jamaica. And that was just, — oh, probably
a year or two or three years, maybe, preceding the Connolly
trial, whatever year that may be.

Q.—The development was progressive in the Borough of
Queens, was it not? A.—Yes.

Q.—The construction of sewers was becoming greater all
the time from 1917 onwards? A.—Yes.
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Q.—And millions of dollars, to your knowledge, were spent
for that purpose annually? A.—Yes, that is rvight.

Q.—What was the number of employes in the office in
which you carried on your daily work? A.—I don’t remember
the exact number.

Q.—About? A.—About, I think we had probably between
10 and 25, probably, at different periods. They came and went.

Q.—Yes. And was it from that office that information was
given to men who were interested in the construction of sewers,
to enable them to bid for contracts? A.—Will you repeat that
question, please? ‘

(Question read by clerk).

A.—Well, anybody who wished to bid on contracts did so
from the advertising for bidding. I don’t know just what you
mean, was it from that office that information was given to
men?

Q.—Is it to your knowledge that contractors, suppliers

of material, engineers, quantity clerks and surveyors came to

the Borough Hall on business arising out of contracts either let
or to be let for the construction of sewers?

MR. GOUDRAULT: Objected to as not derived from the
direct examination of the witness; and furthermore, on the
ground that this witness is not the competent man to testify on
the facts which are asked from him by counsel for defendants.

THE COMMISSIONER: The answer will be taken, sub-
ject to counsel’s objection and reservation.

A.—1 don’t know.

Q.—It does not seem to me that is a matter which requires
so much consideration for a man who has such a perfect memory
as you. A.—You are trying to pin me down to a specific ins-
tance and I can not tell. I saw men come in and out of the office
right along, conferring with Mr. Seely. What they said to Mu.
Seely, or anyone else in the office, had nothing to do with me.
They may have conferred on just questions as you say.

Q.—I put it to you, Mr. Pearson, that you know that men
went to that office daily, and in numbers, on business arising
out of the construction of sewers? A.—Yes, of course.

Q.—Of course. That is one of the reasons the office was
there? A.—Yes. '

Q.—And you knew a Mr. Cox, did you not? A.—Yes.
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Q.—What were Mr. Cox’s duties? A.—Mr. Cox was.

Q.—Possibly I can help you. He was charged with the is-
sue of plans or blueprints of plans to the public who was inte-
rested in the constiuction of sewers? A.—Yes.

Q.—You knew that? A.—But Mr. Cox was not in the
room in which I work.

Q.—He was in an outer room? A.—He was in an outer
room. ‘

Q.—And you went from the inner to the outer room fre-
quently in the course of the day? A.—Yes.

Q.—And the Borough Hall, like most municipal halls, was
thronged with politicians and job getters, and sundry other of
the same ilk? A.—Not in our office.

Q.—Not in your office? A.—Not in the drafting room in
which I worked, or the room in which Mr. Cox worked. People
came in to Cox for plans, contractors; and that is as far as 1
know. I may have seen him hand them a plan. I don’t remember;
but that was one of his duties, yes.

Q.—But as a draftsman, you knew that where so much
work was being let, it was a matter of interest to suppilers of
material, for instance? A.—Yes.

Q.—And it ‘was a matter of interest to the technical men
who were in the employ either of suppliers of material or of
prospective contractors? A.—No, not the men in our room, be-
cause we were purely and simply draftsmen. We made up the
plans and profiles for the construction of a sewer in a certain
street, Outside of that we did not care anything about supplies,
or quantity of concrete, or anything else, except in the estimat-
ing room.

Q.—But the contractors were interested in these plans?
A.—Oh, yes.

Q.—And in any modification of them? A.—Oh, yes.

Q.—And for that reason they came to your office from
time to time? A.—Perhaps to see Mr. Seely, but not to me.

Q.—No. But what I am trying to get at is that Seely was
the head man in your room, and anybody who came to your room
nine times out-of ten, if not 99 out of 100, came to see Seely? A.
Yes, quite right.

Q.—Yes. So when Phillips came he was like everybody
else. He came to see Seely, who was in charge of the room? A.—
That is right.

Q.—And so did Zorn? A.—That is right.
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Q.—And so did other men whose names you have not gi-
ven? A.—I have testified so.

‘ Q.—So there really was nothing very remarkable in the
visits of either Zorn or Phillips to Seely" A.—How should I
know what they talked about?

Q.—Because there was an insinuation in your testimony,
which T hope you did not intend, that there was something in-
sidious, something underhand, something that smacked of a
mystery in the interviews between Seely and Zorn and Phillips,
because you did not mention, when you gave the testimony, that
other men came to see this chief official. A.—Because I was
not asked if other men came to see this official.

Q.—But other men did come to see him? A.—Surely.
Gther visitors, but these other visitors were not there once a
day or two or three times a day.

Q.—Then you think there was something insidious in the
vigits of Zorn? A.—Why not? Every man in the room thought
SO.

Q.—Oh, T see. It is strange how keen you are on matters
of this type when you can not tell when the big business of your
department was being carried on. A.—I was not interested in
the big business to the extent.

Q.—You were interested in the small business.

MR. GOUDRAULT: Let the witness answer, It is now

my chance to ask you that favor; not that favor; but that right.

Q.—Do you know why Zorn went to see Seely? A.—No.

Q.—Do you know why Phillips went to see Seely? A.—
I do not.

Q.—It was a matter of no personal importance to you?
A.—Absolutely not.

Q—You kept no record of it? A.—No, sir.

Q.—That was 8 or 10 years ago? A.—Yes, sir.

Q.—You won’t pledge your oath as to the frequency of
these visits for any one week in the calendar of any one year?
A.—I would not. It is impressional entirely.

Q.—And casual? A.—Yes, I would say casual, because
it was a casual thing that I saw the men there, casually noted,
casnally seen.

Q.—Yes; and casually testified to?

MR. GOUDRAULT: That last remark.
MR. HACKETT: I am asking him.
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MR. GOUDRAULT: Is it a question?

MR. HACKETT: It is a question, yes.
MR. GOUDRAULT: It is a funny question.
THE WITNESS: Casually answered.

Q.—Did you at any time say before a tribunal before which
you appeared as a witness, that Zorn would use the phone oc-
casionally and occasionally he would talk to Mr. Seely? A.—
Yes; 1 probably testified to that.

Q.—Yes. And that is what you wanted to say here today?
A.—What happens.

Q.—And nothing more? A.—Nothing more.

MR GOUDRAULT: Nothing more than what you said.

THE WITNESS: Nothing more than what I said; what
1 answered.

MR. HACKETT: Now, let us be sure.
MR. GOUDRAULT: We will be sure, yes.

Q.—Do you wish the Commissioner to understand that
where you said that Zorn would occasionally speak to Mr. Seely
and occasionally he would talk to somebody in the outer office
who happened to come into the drafting room, that that is and
was an accurate statement of your recollection of the relation-
ship between Seely and Zorn? A.—Yes.

Q.—And you stick to that today? A.—I stick to that,
yes.

Q.—Now, coming again to the first person or whom you
spoke about whom you spoke, that is, Mr. Phillips, your recol-
lection of his visits is not as vivid, is it, as it is of Zorn, whom
I know you said you did not like? A.—VYes, it is; in a general
way.

Q—Yes. A.—This is some time ago.

Q.—TIt is some 1ime ago. A.—You can not pin me down
to specific things.

Q.—Just why I would like you to say if the testimony
which you appear to have given two or three years ago, in which
you said, using the same language, “he”, Phillips, “occasionally
would talk to Seely, and occasionally he would talk to somebody
else”, was and is yvour best recollection of the relationship bet-
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ween Phillips and Seely? A.—The best recollection of which I
have any positive knowledge, yes.

Q.—Yes. And you don’t wish your testimony today to be
different from what it was some years ago when you uttered the
words which I have read to you? A.—No, I wouldn’t say so.

MR. HACKETT: That is all.

MR. GOUDRAULT: That is not all,

MR. COOK: No cross.

REDIRECT EXAMINATION BY MR. GOUDRAULT:

Q.—I understand that Mr. Hackett, the attorney for the
defendant, has just read or taken a summary of your declara-
tion previously made by you before a certain tribunal concern-
ing a Mr. Zorn, of which you have already spoken to us in your
direct examination, to the effect that the said Zorn would have,
to the best of your recollection, occasionally used the phone and
occasionally speak to Mr. Seely. But do you remember if you

stated in the same tribunal and under the same circumstances,-

facts pertaining to the visits of Mr. Phillips and My. Zorn in the
office? Do you get my question right? A.—It is involved. I did
not get it.

- Q.—It is involved. Just a second. I will get it right. At
the same investigation, before the same tribunal, you testified
that Mr. Zorn would be in almost daily?

MR. COOK: Ohe moment.
Q.—Did you or did you not state so?

MR. HACKETT: Just a moment. I object to it, Mr. Com-
missioner, and I am going to ask you in this instance to consi-
der whether this is not a case for ruling. In cross-examination
it is competent, I submit, for counsel to refer to testimony given
by the witness on another occasion. But it is not competent, un-
der our rule, for counsel examining in chief, unless his witness
be hostile, to refer to such testimony. And I submit that is not
competent for Mr. Goudrault to take previous testimony of the
witness and read it into the record. Otherwise we would go
through this whole previous trial.

MR. GOUDRAULT: I may state that the reason of my
question was that in cross-examination of Mr. Pearson by M.
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Hackett, Mr. Hackett only referred to a very few questions and
answers of Mr. Pearson, the witness, at this previous trial. The
answers now given by Mr. Pearson in direct examination are no
contradiction of what this witness has previously said.

MR. HACKETT: You can not bring that in, or we would
be trying that case over again.

THE COMMISSIONER: I will take the answer subject
to counsel’s objection.

MR. GOUDRAULT: Will you read my question?
(Question read by clerk).

- A.—Yes, I did.
Q.—Did you also state that after a certain investigation

- Mr. Phillips’ visits ceased? A.—Yes.

Q.—And that Mr. Zorn continued his visits in the drafis-
men’s room?

MR. COOK: Defendants object to this line of question-
ing on the ground that it can do nothing but tend to contradict
the plaintiff’s own witness, who has already testified on the points
about which he is now being examined.

MR. GOUDRAULT: My question has no purpose to
have this witness contradict himself. It is just to emphasize
what he already has said.

THE COMMISSIONER: I will take the answer subject
to counsel’s objection. '

MR. GOUDRAULT: Will you read the question?
(Question read by clerk).

A.—Yes.
Q.—You told Mr. Hackett that you had no plans and spe-
cifications to show to contractors, did you not? A.—That I had

personally none. Is that what you mean?
Q.—Yes. A.—Yes.

MR. GOUDRAULT: I am through with this witness.
MR. COOK: One minute. Are you finished?
MR. GOUDRAULT: Yes.
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RECROSS EXAMINATION BY MR. COOK:

Q.—I assume that prior to the investigation a great num-
ber of visitors came and went to the office in which you were
occupied, a great number of visitors, were there not? A.—No.
I would not say there were. My room, in which I worked and in
which Mr. Seely was, was the drafting room, and visitors were
not encouraged in that room. The only time they would come
would be to see Mr. Seely and consult on something about the
work. But there would not be a great many as you say. There
might have been that many out in the outer office.

Q.—In the outer office there might have been that many?
A.—Yes. But not in the drafting room. )

Q.—But after this investigation, no further contracts were
let for some time?

MR. GOUDRAULT: Objected to. This witness is not a
competent witness on that.

Q.—Do you remember that? A.—I can not recall that.

Q.—You can not recall that. Did the activities cease in
your department for a time? A.—After the investigation?

Q.—Yes. A.—I don’t recall that, either. It recall a pe-
riod of depression, but I don’t remember just when it was. I
couldn’t tell you that.

Q.—You say that there was a depression, but you don’t re-
member when the depression started. A.—That’s the idea.

Q.—That’s the idea. Your memory is not very good on that,
you can not recall it? A.—In some things it is proor. In other
things it is very good.

MR. COOK: Thank you. That is all.
BY MR. GOUDRAULT:
Q.—In others it is very good? A.—Yes.
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William H. Bertram for plaintiff recalled (dircct examination).

DEPOSITION OF WILLIAM H. BERTRAM
(recalled)

WILLIAM H. BERTRAM was recalled as a witness on
behalf of the plaintiff, and having been previously duly sworn,
deposeth and saidth as follows:

MR. HACKETT: Is Mr. Bertram ready for cross-exa-
mination?

MR. COOK: We better finish his examination in chief.

MR. GOUDRAULT: Yes. There may be just one ques-
tion or two. )

BY MR. GOUDRAULT:
Q.—Will you look at.

MR. COOK; Before we proceed, Mr. Goudrault, I would
ask if you are going on further with Mr. Bertram. We were told
before lunch that you had finished, and that he was our witness,
and now you are reopening his examination in chief.

MR. GOUDRAULT: Not reopening. Just filing docu-
ment proof, and one word on said document, not more.

Q.—Will you look at this document and state in very few
words what it is? '

MR. COOK: This is a new document, is it?
MR. GOUDRAULT: Yes.

MR. COOX: Well, let us see it before Mr. Bertram puts
it in.
MR. GOUDRAULT: Before he puts his answer in. All

" right.

MR. COOK: Put your question, and then we will see the
document. i

Q.—You were asked to look at this filed paper and tell us
in a word the description. A.—Original plan, profiles and de-
tails for the construction of a sanitary sewer and appurtenances
in 158th Street from 150th Avenue to Boynton Street, and to
forth.
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MR. GOUDRAULT: I now offer, to complete my record,
in evidence, the plan and profile and details, comprising 16
sheets, as Exhibit C-10.

(The said plans were thereupon received and
marked Plaintiff’s Exhibit C-10, of this date, consisting
of 16 sheets).

Q.—By examining said Exhibit C-10, would you kindly
tell us it the plans do contain requirements for a waterproofing
membrane for the monolithic sewer the same as in the plans for
the 150th Avenue sewer?

MR. COOK: T object to the production of these plans
as being illegal and irrelevant; and I also object to any eviden
ce in regard thereto.

THE COMMISSIONER: They will be taken in evidence,
but they will be received, and the evidence in regard thereto,
subject to counsel’s objection.

Q.—What is your answer? A.—These sections do contain a
waterproofing membrane similar to that shown on the plans for
the 150th Avenue.

Q.—The said plans, do they contain similar instructions
regarding the arch forms to be kept in place? A.—Arch forms
are to be kept in place 21 days, similar to the requirements for
the 150th Avenue. The concrete is the same. They are practical-
ly the same as the requirements for 150th Avenue.

Q.—Now, do I understand, — I suppose that the sewers
for 158th Street were constructed by your department? A.—
Yes.

Q.—Would you have the same objections in your mind as
an engineer.

MR. COOK: Well.
‘MR. GOUDRAULT: Question withdrawn.

Q.—You already told us for the 150th Avenue sewer that
you thought that these plans and specifications requiring a wa-
terproofing membrane in the barrel of the monolithic sewer we-
re, in your estimation, of no use, or you would not recommend
them.

MR. COOK: One minute. Is that your question?
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MR. GOUDRAULT: Yes.

MR. COOK: 1 object most strenuously to this. In the
first place, I don’t agree that the witness made any such state-
ment. In the second place, he was not the engineer in charge at
this time, and the question is entirely irrelevant and illegal,
Mr. Commissioner.

MR. GOUDRAULT: Question withdrawn,

Q.—Do you recollect the statements you made concerning
these waterproofing membranes for a monolithic sewer as re-
gards the plan and profile for the 150th Avenue sewer? A.—I
believe I do. ‘

Q.—What statement would you make as regards the same
requirement regarding this waterproofing membrane for the
158th Street sewer?

MR. COOK: Objected to, inasmuch as the opinion of
this witness is entirely irrelevant. '

Q.—What is your answer, under reserve? A.—I would
have the same objections I had before.

Q.—For what reason? A.—Well, it is too costly an oper-
ation, and not necessary.

MR. COOK: The same objection to that last question
and answer. ‘

Q.—Now, you are the superior of Mr. Sommerfeld since
your appointment to Mr. Seely’s — A.—He has been transferred
to another department. 1 have not jurisdiction over him now.

Q.—I see. What are exactly your qualifications, Mr. Ber-
tram? A.—You mean whether I have a license?

Q.—Yes. A.—I have passed a few civil service examin-
ations.

Q.—You went through them? A.—Yes.

Q.—You have a license? A.—I have a license from the
State of New York as a professional engineer; and I have got
the Degree of C. E,, civil engineer.

MR. HACKETT: Where does that come from, Mr. Ber-

" tram?

THE WITNESS: Cooper Union.
MR. GOUDRAULT: That is all. I have finished.
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MR. COOK: Your examination is declared closed?

MR. GOUDRAULT: Yes. But inasmuch as I told you
this morning, I may have to see some more of Mr. Bertram in
reference to other sewers.

MR. COOK: But it is understood that anything in re-
gard to which he has been examined to date, is finished and
closed.

MR. GOUDRAULT: Yes.

MR. COOK: Mr. Hackett, will you take the cross-exami-
nation, under reserve of th