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10 M 

In the 
Court of 

King's Bench 

No. 1 No. 1 
The 

The Inscription in Appeal Before the Court of King's Bench. 
Before the 
Court of 
King's Bench 

Plaintiffs, hereinabove described, hereby inscribe this case in Ap- December 
2q peal, in the Court of King's Bench, Appeal Side, sitting in the City and 1934 

District of Montreal, from the final judgment of the Superior Court of 
the District of Montreal, presided over by Mr. Justice Mercier, rendered 
on the 23rd day of November, 1934, dismissing Plaintiffs' action and 
maintaining with costs, the contestations of both Defendants. 

AND the Plaintiffs-Appellants hereby give notice to Messrs. Cook 
& Magee, Attorneys for the Heirs of the Date John M. Phil-
lips, and to Messrs. Hackett, Mulvena, Foster, Hackett & Hannen, attor-
neys for the Crown Trust Company and .Elizabeth Ellen Carroll Baines, 

30 wife of Clarence L. Paulsen, & vir, that the present Inscription has this 
day been produced at the office of the Superior Court, for the 
district of Montreal, and that on Wednesday the 15 th day of December, 
1934, at Eleven o'clock in the forenoon, before the Prothonotary of the 
said Superior Court of Montreal, at his office in the Court House, said 
Appellants will give good and sufficient security that it will prosecute 
said appeal and will pay all costs which might be adjudged in the event 
of the said judgment being confirmed, and that the security which it will 
furnish is a bond of the United States Fidelity and Guaranty Company, a 
body politic and corporate, having a place of business for the Province of 
Quebec in the City and District of Montreal, and duly authorized to act 
as surety before the Courts of this Province and will then and there justi-
fy its solvency if called upon to do so. 

Montreal, December 10th, 1934 

BERTRAND, GUERIN, GOUDRAULT & GARNEAU, 
Attorneys for Plaintiffs-Appellants. 
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In the 
Coui't of 

King's Bench 

No. 2 
Surerty Bond 
of the 
United States 
Fidelity and 
Guarantee 
Company 
15 December 
1934. 

No. 2 
Surety Bond of the United States Fidelity and Guarantee 

Company. 

UNITED STATES FIDELITY AND GUARANTY COMPANY 
Home Office, Baltimore, Maryland 

SECURITY IN APPEAL 
CANADA 

Province of Quebec 
District of Montreal 

10 

No. 30804 

SUPERIOR COURT 
No. 81400-16-220-34 (76184) 

20 

Whereas, On the 23rd day of November, one thousand nine hundred 
and thirtjT four, Judgment was rendered by the Superior Court, for the 
Province of Quebec, sitting at Montreal in the District of Montreal in a 
certain cause between PEOPLE OF THE STATE OF NEW YORK, 

(Plaintiffs in Superior Court) 
APPELLANTS 

vs 
THE HEIRS OF THE LATE JOHN M. PHILLIPS, 

(Defendants in Superior Court) 
RESPONDENTS 

and 
THT MONTREAL SAFE DEPOSIT CAMP ANY, 

Defendants en reprise d'instance. 
Also Respondents. 

Tiers-Saisie 
and 

THE CROWN TRUST COMPANY, et al. 
Defendants severing in their defense in Superior Court; and Defen-

dants en reprise d'instance, also Respondents. 
and 

THE ROYAL TRUST COMPANY, 
Mise-en-cause. 

30 

40 



Whereas, The said Judgment has been appealed from to the Court in the 
of King's Bench, sitting in Appeal, by the said Plaintiffs, thus rendering Ki^Bench 
necessary the security required by Article 1214, of the Code of Civil Pro- — 
ppdnrp * No- 2 
ceaure , Surerty Bond 

Therefore, these Presents Testify, that on the 15th day of December united states 
one thousand nine hundred and thirty-four, came and appeared before ^^tee™1 

me, Deputy Prothonotary of the Superior Court, in and for the District Company 
1 0 of MONTREAL the UNITED STATES FIDELITY AND GUA- j®3^ecember 

RANTY COMPANY, a body politic and corporate, duly incorporated un- (continued) 
der the laws of the State of Maryland, one of the United States of Ameri-
ca, and having its head office in the City of Baltimore, in the said State, 
and having a branch office in the City of Montreal, and duly authorized 
to become surety before the Courts of the Province of Quebec, under and 
by virtue of Order-in-Council, dated at Quebec the 2nd day of October, one 
thousand nine hundred and three, under the provisions of the Act, 63 
Victoria, Chapter 44, the same having been published in the Quebec Of-

20 ficial Gazette as required by law, and by virtue of the license issued from 
the office of the Superintendent of Insurance at Ottawa, under the In-
surance Act, 1917, and Amendments, certifying that the said Company 
has made the necessary deposit and has otherwise complied with the said 
Act and Amendments. 

The said UNITED STATES FIDELITY AND GUARANTY 
COMPANY, hereby represented by W. R. CRAIG of the City of Montreal 
duly authorized by Resolution of the Board of Directors of the said Com-
pany, passed on the 20th day of April, 1932, at Baltimore, duly certified 

30 copy of which being hereto annexed and which said Company hereby ac-
knowledges itself to be the legal surety of the said Appellant in regard 
to the said Appeal: hereby promises, binds and obliges itself that in case 
the said Appellant does not effectually prosecute the said Appeal, and 
does not satisfy the condemnation and pray all the costs adjudged, in 
case the Judgment appealed from is confirmed by the said Court 
of King's Bench, sitting in Appeal, then the said surety will satisfy the 
said condemnation in capital, interest and costs, and pay all costs which 
may be hereafter adjudged in case the Judgment appealed from is con-
firmed as aforesaid, by said Court of King's Bench, to the use and profit 
of the said Defendants or Respondents, his heirs, administrators, execut-
ors and assigns. 

And the UNITED STATES FIDEITY AND GUARANTY COM-
PANY has signed these presents by its Representative. 

UNITED STATES FIDELITY AND GUARANTY COMPANY. 
Taken and acknowledged before me 

at Montreal this 15th day of Decern- ByW. R. Craig, 
ber A. D. 1934. Ass't. Resident Agent and 

C. E. Sauve, D. P. S. C. Attorney. 



In the 
Court of 

King's Bench 

No. .a 
Surerty Bond 
of the 
United States 
Fidelity and 
Guarantee 
Company 
15 December 
1934. 
(continued) 

48840 

EXTRACT FROM MINUTE BOOK 
OF THE 

UNITED STATES FIDELITY AND GUARANTY COMPANY. 

At a special meeting of the Board of Directors of the UNITED 
STATES FIDELITY AND GUARANTY COMPANY, held at the head 
office of the Company, in the City of Baltimore, on the 20th day of April, 
A. D. 1932, it was 

10 

Resolved, That F. D. Knowles be and he is hereby elected Resident 
Agent and Attorney of the Company residing in the City of Montreal, 
Province of Quebec, and N. E. Salvas, K. G. Christie and W. R. Craig 
be and they are hereby elected Resident Assistant Agents, and Attorneys 
of said Company residing in the City and Province aforesaid and that the 
said Resident Agent and Attorney and Resident Assistant Agents and 
Attorneys be and each of them is hereby authorized and empowered to 
execute and deliver and to attach the seal of the Company to any and all 
obligations of suretyship for or on behalf of the Company. 

20 

STATE OF MARYLAND, 
CITY OF BALTIMORE. 

30 
I, J. E. Gittings, Assistant Secretary of the UNITED STATES FI-

DELITY AND GUARANTY COMPANY, do hereby certify that I have 
compared the foregoing extracts and transcripts of resolution from the 
Minute Book of the Board of Directors of the UNITED STATES FIDE-
LITY AND GUARANTY COMPANY with the original as recorded in the 
Minute Book of said Company, and that the same are true and correct 
extracts and transcripts therefrom, and that the same resolution has not 
been revoked or rescinded and is in accordance with the constitution and 
by-laws of the Company. 40 

Given under my hand and seal of the Company at the City of Balti-
more, in the State of Maryland, one of the United States of America, this 
7th day of August, A. D. 1934. 

J. E. Gittings. 
Assistant Secretary. 
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No. 3 In the 

The Factum of Appellant Before the Court of King's Bench. mSŜBench 
No. 3 

The Factum 

1 ft This is an appeal from a judgment of the Superior Court, rendered Befar t̂"a
e
nt 

by the late Mr. Justice Mercier, on the 23rd of November, 1934, dismiss- Court of 
ing Plaintiffs' action and maintaining with costs the contestation of P^C8 

, T , , , , ' 1st April 1938 
both Defendants. 

STATEMENT OF FACTS. 

The Appellants, (Plaintiffs in the Superior Court) claim from the 
Respondents, the Heirs of the late John M. Phillips (Defendants in the 
Superior Court) the sum of $3,203,957.61 as damages for moneys unlaw-

20 fully obtained and withheld from the City of New York, by the late John 
M. Phillips, who in his lifetime supplied pipe for the construction of sewers 
in the Borough of Queens, City of New York, at such exhorbitant and 
excessive prices, in many instances exceeding by 800 per cent, the fair 
prices for said pipe. 

The said John M. Phillips with the assistance of corrupt City of-
ficials, contractors and other persons, was able to establish monopoly in 
the Borough of Queens as an exclusive pipe Vendor, and in conspiracy 

oq with the said officials and through the medium of his own ring of con-
tractors, to defraud the City of New York of large sums of money on the 
sale of his pipe. 

As a result of the conspiracy to defraud as a foresaid, the said John 
M. Phillips, together with Maurice E. Connolly, the President of the 
Borough of Queens, and Frederick C. Seely, assistant Engineer in charge 
of the designing department of seweis, were indicted for conspiracy before 
the. grand jury of the County of Queens, New York. Phillips died on 
the. 5th of July, 1928, after the incuctment of the grand jury was return-

40 ed, but before trial. The other two accused were convicted and sentenc-
ed to terms in gaol. 

Shortly before his death, and while an investigation into his activ-
ities in the Borough of Queens was pending, Phillips secreted away in 
a safety deposit box, rented from the Montreal Safe Deposit Company, 
the Tiers-Saisis herein, the sum of $312,000.00 which sum was seized by 
a writ of attachment before judgment. By consent of all the parties this 
money was converted into bounds and is held in trust by the Royal Trust 
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In the 
Coui't of 

King's Bench 

No. 3 
The Factum 
of Appellant 
Before the 
Court of 
King's Bench 
1st April 1938 
(continued) 

Company, pending the final outcome of -the litigation. Whence this action 
in the Superior Court of the District of Montreal. 

THE PARTIES IN THE CASE. 

The action was instituted by the Attorney General of the State 
of New York, on behald of the People of 'the State of New York, under 
powers vested in that official under the Civil Practice Act of the State of ^ ® 
New York. 

The writ in this case was issued on the 9th of July, 1928, four 
days after the death of John M. Phillips, naming as Defendants, the heirs 
of 'the said John M. Phillips, collectively. 

On the 22nd of April, 1929, by judgment of the Superior Court, the 
Crown Trust Company, curator to Francis Phillips, minor son of John 
M. Phillips emancipated by marriage, was authorized to sever its de- 20 
fence from that of the other defendants. 

On the 9th of October, 1929, following the death of Francis Phil-
lips, who died a minor, the Crown Trust Company was appointed curator 
to the property of his widow, also a minor emancipated by marriage, and 
to the property of their minor child and in this quality the Crown Trust 
Company appeared as Defendant en reprise d'instance. 

The only reason for the appearance of the Crown Trust Company, 
curator to Francis Phillips, through the ministry of Messrs. Hackett, 30 
Mulvena, Foster, Hackett and Hannen, was, that it was claimed, that 
the money seized in Montreal, was the property of said Francis Phillips 
and not the property of John M. Phillips. 

THE JOINT RECORD. 

The joint record consists of 12 volumes, containing the proceedings, 
the depositions of witnesses, and the Exhibits. The first 3 volumes contain 
the pleadings, the proceedings and depositions and the remaining 9 vo- 40 
lumes contain the Exhibits and the judgment. The index to the joint 
record is printed in a separate book. The record is a compendious one, 
due to the fact that a great deal of written evidence had to be introduc-
ed into the case, wherever same was available. The Respondents consent-
ed that the printing of some of the Exhibits in whole or in part be dis-
pensed with. Save as aforesaid, the appellants were compelled to print 
all the Exhibits introduced in the case, either at the Trial or on Roga-
tory Commission. The nature of the Exhibits is such that the printing of 



them was a heart-rending task necessitating pain-staking work and a in the 
great deal of time. . Court of 

King's Bench 

In referring to the Index, wherever the letter "C" precedes the 3 

number to the Exhibit, it means that such Exhibit was produced on Roga- Ap^n^r 
tory Commission. It is to be noted that most of the evidence in the case Before the 
was taken before a Commissioner in the City of New York, in virtue of an King's Bench 

10 open Rogatory Commission issued by our Superior Court. Fourty-five wit- l s t M"™11938 

nesses were heard and 254 Exhibits produced under the said Rogatory {continued) 

Commission. 

ARGUMENT. 

1.—The judgment a quo 
The sole reason for the dismissal of the appellants' action, as ap-

pears from the judgment of the Court below, (vol. 12 pp. 5548 et sq.) is 
that the learned trial judge did not find that there was any proof of cons-
piracy. Therefore, the Appellant's main contention is that the learned 
trial judge's findings of fact are contrary to the weight of evidence. 

Before we proceed to deal with our main contention, which will ne-
cessitate going into the whole evidence of the case, we wish to refer your 
Lordships to certain portions of the reasons of the judgment, dealing with 
proof of conspiracy, to which the Appellants take exception, on the ground 
that the learned trial Judge proceeded on wrong principles of law in de-

30 ciding the case, as he did, on the evidence before the Court. 

In this connection, the Appelllants refer your Lordships, to that 
portion of the reasons for judgment, appearing in Vol. 12 at p. 5552 (20) 
wherein it is stated that the Court could not accept as evidence of cons-
piracy the proof of conviction of Maurice E. Connolly the President of 
the Borough of Queens, and Frederick S e e l y , assistant engineer, at the 
head of the designing department. , ' 

It is respectfully submitted that the Court could accept as a fact 
4(t that Maurice E. Connolly and Frederick Seely, two of Phillip's co-cons-

pirators, were convicted of a criminal offense which formed the basis of 
an action against the heirs of John M. Phillips and that the court should 
not have been influenced (as the judge admits he was (vol. 12, p. 5555 
(10) by the fact that, two of the judges, of the Court of "Appeal, which 
confirmed the conviction, dissented in favor of a new trial. 

The Appellants further take exception to that part of the judgment, 
appearing in vol. 12 at pp. 5553 (10) and 5554 (20) wherein the trial Judge 
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Court of 

King's Bench 

No. 3 
The Factum 
of Appellant 
Before the 
Court of 
King's Bench 
1st April 1938 
(continued) 

20 

seeks to define conspiracy — and wherein he draws the conclusion that 
before the Plaintiffs could have sucjeeded in their action, they would 
had had to prove "une resolution d'agir concertee et arretee entre deux 
personnes ou plus." 

The Appellants respectfully submit that even in a criminal case of 
conspiracy it is not necessary, and in most cases impossible, to prove an 
agreement between co-conspirators to do an unlawful act, but that such io 
an agreement may be inferred from the conduct of the parties, and in 
support of our contention, we beg to cite the following authors and juris-
prudence on criminal conspiracy and the proof thereof: 

RUSSELL on Crimes, 8th edition, volume 1, page 188, treating the 
question of evidence, in cases of conspiracy, states as follows: 

"The existence of a conspiracy is, in most cases, a mat-
ter of inference deduced from criminal or unlawful acts done 
in pursuance of a common criminal purpose" (Citing Rex 
vs Brisac, 4 East, 164). 

And further, on the same page, he states as follows: 
"The evidence in support of an indictment for a conspi-

racy is generally circumstancial; and it is not necessary to 
prove any direct concert or even any meeting of the conspi-
rators, as the actual fact of conspiracy may be collected 
from the collateral circumstaaces of the case." (Citing Rex 
vs Parsons, 1, W. B. L. 392). 

and further, at the same page, 
"Although the common design is the root of the charge, 

it is not necessary to prove that the defendants came to-
gether and actually agreed in terms to have the common de-
sign, and to pursue it by common means and so to carry it 
into execution, for in many cases of the most clearly estab-
lished conspiracies, there are no means of proving 
such thing". 

Again, at the same page: 
"It is not necessary to prove the existence of a conspi-

racy before giving in evidence of the acts of the alleged con-
spirators, and isolated facts may be proved as steps 
by which the conspiracy itself may be established". (Cit-
ing Ford vs Elliott, 4 Ex. 78). 

30 

40 



At page 189, RUSSELL again cites the case of Rex vs Duffield, £ 
404, in which Earle J. directed the jury: 

"It does not happen once in a thousand times, when 
the offence of conspiracy is tried, that anybody comes before 
the jury to say that he was present at the time when the 
parties did conspire together... that species of evidence is 
hardly ever to be adduced before a jury; but the unlawful 

1 0 conspiracy is to inferred from the conduct of the parties". 

And again at page 191: 
"The prosecutor may either prove the conspiracy which 

renders the act of the conspirators' admissible in evidence 
or he may prove the acts of the different persons, and thus 
prove the conspiracy". 

In an old Canadian case of Rex vs Fellows, 19 U. C. Q. B. 48, it 
20 was decided that: 

"Upon an indictment for conspiracy, it is clearly un-
necessary to prove that all the defendants or any two of them 
actually met together and concerted to proceeding carried 
out; it is sufficient if the jury are satisfied from their con-
duct and from all the corcumstances that they were acting 
in concert". 

And in the case of Regina vs Connolly, 1 C. C. C. 468, it was decid-
30 ed that: 

"In the charge of conspiracy, it is not necessary to 
prove that the parties came together and actually agreed 
in terms to carry out their common design; but the jury 
may group the detached acts of the parties severally and 
view them as indicating a concerted purpose on the part of 
all, as proof of the alleged conspiracy". 

And in a more recent case of Rex vs Simmington, 45 C. C. C. 249, 
40 it was decided -that: 

"The gist of the offence of conspiracy is the agreement 
between the parties but such agreement may be inferred from 
the overt acts of each alleged conspirator towards the com-
mon purpose, without further proof of an express agree-
ment". 

From the reading of the whole judgment and particularly pp. 5554 
and 5555 of Vol. 12 it is quite apparent that the trial judge proceed on 

COX, In the 
Court of 

King's Bench 

No. 3 
The Factum 
of Appellant 
Before the 
Court of 
King's Bench 
1st April 1938 
(continued) 
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the erroneous principle 'that the Plaintiffs had the burden cast upon them 
of proving their case beyond a reasonable doubt, as in a criminal case. 
If is contended by the Appellants that this being a civil action, a pre-
ponderance of evidence in favor of the Plaintiffs was sufficient to sus-
tain a judgment in -their favor; and that the Plaintiffs were in no way 
bound to call all the witnesses having a knowledge of the matters per-
taining to their case, and especially co-conspirators who would naturally 
testify in favor of the Defendants. 

The trial judge having decided that conspiracy was not proven, did 
not pass upon the question of damages. 

10 

THE RIGHT OF ACTION AND JURISDICTION OF THE COURT. 

The Appellants' right of action is based on the Civil Practice Act 
of the State of New York, article 76, sections 1222,1224,1226 and 1229 in 
virtue of which the Attorney General of the State of New York may insti- 20 
tute in lieu of the City of New York, an action in a foreign country in the 
name of the People of that State, to recover money or damages or other 
compensation, where any money held for or in behalf of a governmental 
or other public interest, by a domestic, municipal or other public cor-
poration, Board of a City, other division of the State, has been with-
out right, obtained, received, converted or disposed of within a period of 
ten years before the action is commenced. 

Under section 902 of article 54 of the same Act, the moveable 
property of the Defendants may be attached before judgment whenever 
the latter are guilty of fraud. 

The Appellants have specially pleaded the law of the State of New 
York in paragraphs 34 to 39 of their declaration, vol. 1 pp. 29 to 32, and 
have proven the said law by the evidence of the witness Charles E. Schnei-
der, a member of the New York Bar (vol. I l l pp. 1206 et seq.. 

In virtue of sec. 27 of our Civil Code, aliens although not resident in 
Lower Canada, may be sued in its courts, for the fulfillment of obliga- ^q 
tions contracted by them in foreign counties. 

Being duly authorized under the law of the State of New York tc| 
institute action in foreign country, the Appellants are properly before 
our Courts, article 79 of our Code of Civil Procedure giving 
he right to all foreign corporations or persons, duly authorized under any 
foreign law to appear in judicial proceedings to appear in our Courts. The 
Defendants are likewise properly before our Courts, as aliens, although 
not residents of this Province, may be sued before our Courts in virtue of 
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art. 94 ss. 4 which provides that in matters purely personal, the Defen- l n the 
dant may always be summoned before the Court of the place where the court of 
whole or part of his property is situated, even though he never had a do- K i n^ I ! e n c h 

micile in this province and the cause of action did not arise therein. In No. 3 
the present case the Defendants had assets within the Jurisdiction of our A^iiant 
Court, which were seized by the Appellants. Before the 

Court of 
King's Bench 

1 0 The action was instituted within six months of the death of John i s t April 1938 
M. Phillips wherefore the Defendants were sued collectively as heirs, in (contmued) 
accordance with the provisions of Arts. 135 and 135a of the Code of Civil 
Procedure. s 

Furthermore, the law of this province applies in matters pertain-
ing to the distinction or nature of the property, contestation as to possess? 
ion, the jurisdiction of the Courts and procedure, mode of execu tion and 
attachment. (Art. 6 C. C.). 

20 In connection with the jurisdiction of our Courts, the Court below 
rightly decided that "qu'il s'agit, en l'espece d'une jurisdiction exclusive-
ment ratione personae et que, partant, aucune "exception declinatoire" 
n'ayant ete opposee par les defendeurs a Paction, cette Cour est regulie-
reinent saisie du present litige". (see Judgment vol. 12 at pp. 5551 (30) 
and 5552 (10). 

The Appellants respectfully submit that if tbey bave succeeded in 
proving. 

30 
(1) that John M. Phillips charged excessive and exhorbitant 

prices, greatly in excess of the fair and reasonable price, for the pipe 
which he supplied in connection with the contracts awarded by the City of 
New York for the construction of sewers in the Borough of Queens and. 

(2) that Phillips, with the assistance of other persons, was able to 
do so by the connivance, express or implied, of the Borough officials, that 
they have established a case of unlawful conspiracy, and are entitled to 
recover from the Heirs of John M. Phillips as damages or compensation 

40 to the State of New York, on behalf of the City of New York, moneys thus 
unlawfully disposed of by the Municipal Corporation and unlawfully re-
ceived by the said John M. Phillips. 

PHILLIPS'S PRICES AND THE FAIR PRICE. 

Involved in this case, there are 20 different sizes of pipe, ranging 
from 24 inches to 96 inches in diameter. Classified according to the type 
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of construction, tliere are, within the range of sizes above mentioned, two 
types of sewers: 

(1) the monolithic (2) the precast pipe. 

A monolithic scivcr is built by digging a trench into which wooden 
forms are placed to receive the concrete, out of which the sewer is con-
structed. The forms are built in sections. The concrete is poured into jq 
tnese forms, allowed to harden, the forms then taken away, moved on 
and the process repeated. The result is a solid concrete sewer cast in the 
sewer trench itself. 

Precast pipe is built on the surface of the ground, as close to the 
line of the proposed sewer as in conveniently possible, by pouring con-
crete into cylindrical steel moulds. When the concrete has hardened, the 
moulds are removed, the pipe is allowed to cure and is then lowered into 
the sewer trench. The pipe is built in four foot sections and the sewer is 
constructed by joining end to end sections of this pipe. 20 

In the specifications of the Borough of Queens, the monolithic type 
is designated as Type "A." and the precast as Type "B". 

All this has been proven, but as there is no controversy on these 
points we will not refer to the evidence. 

It is also uncontroverted that between the years 1917 to 1927 all 
precast pipe that was used in connection with sewer contracts in the Bo-
rough of Queens was bought from Phillips. 30 

The precast pipe supplied by Phillips was a product of the Lock 
Joint Pipe Company, of Ampere, New Jersey, whose exclusive represent-
ative he was in the Borough of Queens from 1917 to 1927 under three se-
parate arrangements. The first arrangement was made in 1917 
and lasted 2 years. Under this arrangement, the pipe was manufactured 
in the Borough of Queens by the Lock Joint Pipe Company, but was sold 
by Phillips, at prices determined by himself; the Company billed the 
buyers and after collecting and retaining their price, they paid the differ- 40 
ence to Phillips. 

In 1919 the second arrangement was made by Phillips with the 
Lock Joint Pipe Company whereby the Company sold its pipe direct to 
Phillips, and the latter resold the pipe at a price, determined by himself, 
and Phillips had to do his own collecting. 

Under the last arrangement made by Phillips with -the Lock Joint 
Company in 1921, which lasted until 1928, the Company rented its manu-
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facturing equipment, in the Borough of Queens, to Phillips, at a stipulat- in the 
ed rental, which varied between 25c. per foot on 24 inch pipe to $2.10 per 
foot on 96 inch pipe, on all pipe manufactured and sold by Phillips in the !_ enc 

Borough of Queens. So that from 1921 to 1927, Phillips manufactured and The 
sold the Lock Joint Pipe Company's precast pipe in the Borough of Appellant 
of Queens. ®ef°Ie *he 

Court of 
King's Bench 

10 All of the above appears in the testimony of Allan M. Hirsh, Pre- l s t APril *938 

sident of the Lock Joint Pipe Company since 1918 (Yol. 2 pp. 805 to 808) con inue 

and is not disputed by the defendants. 

The prices which Phillips charged for pipe supplied in connection 
with the 47 contracts between the years 1922 and 1927 on which the Ap-
pellants have based their claim for damages, have been proven by the 
testimony of the contractors who bought the pipe from Phillips. 

20 

30 

40 

For the convience of the Court, we have made a tabulation, which is 
marked "A" and appended to our factum, which summarizes the figures 
proven in evidence. 

We believe that the discussion of the prices charged by Phillips and 
their comparison to the prices charged by other pipe manufacturing com-
panies, could be done best by reference to the said tabulation. We will 
accordingly proceed here to explain each column of the said table "A". 

The first column gives the number of the exhibit wherein the ori-
ginal contract between the. City of New York and the contractor who 
was awarded the contract for the construction of sewers in the Borough 
of Queens, is produced. 

The second column gives the name of the contractor who perform-
ed the contract. This appears in the contract produced as an exhibit num-
bered under the first column. 

The third column gives the year when the contract was awarded. 
This also appears from the contract produced as an exhibit. 

The fourth column gives the number of linear feet of pipe of var-
ious sizes used in connection with the contract. The evidence as to this 
item is two fold: 

Firstly, the contract itself produced as an exhibit, to which are at-
tached the specifications, the bids, the engineers estimates, etc. mentions 
the number of feet of pipe of various sizes to be used. 
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Secondly, the number of feet of pipe used is also proven by the evi-
dence of th econtractors who performed the contract and who actually 
bought the said pipe from Phillips. 

PRICES CHARGED BY PHILLIPS. 

Column No. 5 (in black face type) shows the prices paid by the 
contractor to Phillips per foot for theprecast pipe supplied by Phillips in 
the construction of the sewers under each contract. 

The evidence of payment to John M. Phillips for the precast pipe 
used in connection with each contract, has been introduced by the con-
tractors who bought the pipe, in the form of cancelled cheques, photosta-
tic copies of cancelled cheques, check stubs, original ledger sheets or pho-
tostatic copies of same, and in several instances, where documentary evi-
dence was not available, by verbal testimony of the contractors. 

There are 47 contracts in evidence as tabulated in table "A", 
said contracts were carried out by eleven contracting firms. 

The 
20 ' 

The prices paid to Phillips for precast pipe used in connection with 
each of the said contracts, are proven by the following witnesses, repre-
senting each of the said contracting firms. 

1.—Aivixa Corporation. 
On behalf of this Company, Claire D. Schlemmer, President of the ^q 

Company, testified as to the sizes, quantities and prices of pipe bought 
from Phillips (Yol. 3, p. 1016 et seq.), 

2.—Duit Incorporated. 
Evidence of John J. Creem, President of the Company (Yol. 1, pp. 

126 & 317). 

3;—Hammen Construction Company. 
Evidence of Paul W. Paulsen, New York Representative of the 40 

Company (Vol. 1, p. 427). 

4.—Oxford Engineering Company. 
Evidence of Geo. A. Everett, Vice President of the Company (Yol. 

2, p. 867). 

5.—Everett Construction Company. 
Evidence of Geo. A. Everett, (Vol. 2, p. 867). 
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6.—Pettracca & Peterson. In the 

Evidence of both members of this firm. Petracca, (Vol. 3, p. 1128 King's Bench 
et seq.) Peterson, (Vol. 2, p. 958 et seq.). 

The Factum 
7.—The Necaro Company. of Appellant 

r v Before the 
Evidence of James L. Carey, Vice President and General Manager Kin̂ s Bench 

10 of the Company (Vol. 2, p. 659). i s t April 1938 
(continued) 

8.—Muccini & Decker. 
Evidence of Albert Decker, member of the firm (Vol. 2, p. 673). 

9 . — H . J. Mullen Constructioyi Company. 

Evidence of William H. Hastings, Treasurer of the Company (Vol. 
1, p. 412). 

20 10.—Angelo Paino. . - u 
Evidence of himself (Vol. 3, p. 1054 & 1089). 

11.—Kennedy & Smith Incorporated. 
Evidence of Covert F. Smith, President of the Company (Vol. 2, p. 

859). 

As the book-keeping methods of the different contractors varied, 
ike method of proving the prices paid to Phillips on the various sizes of 
pipe varies. Some of the contractors called as witnesses, kept their books 
in such a way that the payments made to Phillips are entered for each 
size of pipe that was used in connection with each contract. Others sim-
ply had a record of a lump sum payment made for pipe to Phillip g in con-
nection with a given contract, without specifying the price for each size 
of pipe, where several sizes were used. That is why in certain cases, column 
No. 5, has the abbreviation "Av." preceding the figures. This means that 
the total amount paid by the contractor to Phillips for all the different 
sizes of pipe used, was divided by the total number of feet of pipe of var-

40 ious sizes used, and in that way the average price per foot was arrived at. 

For example, let us take No. 1 being contract Exhibit C. 159. By re-
ferring to the exhibit itself, Vol. 7, at p. 3282, the specifications call for 
3,913 linear feet of 7' 6" (90 inclipipe;) 

In his testimony Claire D. Schlemmer, President of the Awixa 
Corporation, the contractor who performed the contract, states at p. 1031 
vol. 3 (at bottom) and p. 1032 (top)that on this particular contract he 

30 
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used about 4000 feet of 90 inch pipe, which he bought from Phillips at 
$32.50 per foot. 

On the other hand, taking -the next contract, exhibit C. 161, yrhere 
the contract calls for 218 ft. of 30 in., 112 ft. of 36 in., 184 ft. of 39 in., and 
181 ft. of 96 in. pipe, (Vol. 9 at p. 4415). The only evidence of payment for 
the above pipe is to the effect that for all of the above pipe the total sum 
of $15,000.00 was paid to Phillips (Schlemmer, Vol. 3 at p. 1032.). In 
this case the total number of feet of all the four sizes of pipe used, viz: 
695 feet were divided into the sum of $15,000.00 giving the average price 
per foot of $21.59 received by Phillips on that contract. 

All the figures in column No. 5 showing prices charged by Phillips 
are taken from the evidence and reference will be made thereto further 
in our factum in connection with several contracts where Phillips exces-
sive prices reach an exceedingly high percentage. 

10 

THE FAIR PRICE. 20 

We now come to column 6 giving the fair price for all the sizes of 
pipe between 24 inches to 96 inches in diameter. In order to arrive at the 
fair price of the precast pipe sold by Phillips it was necessary to establish 
the prices at which other companies sold precast pipe, in order to be able 
to compare Phillips' prices for the same or a similar product. 

It has already been pointed out that no other precast pipe was sold 
in the Borough of Queens between the years 1917 to 1927 except the Lock 
Joint Pipe Company's pipe under three different arrangements made with 
Phillips. From the year 1917 to the year 1921, under the first 2 arrange-
ments it was possible to produce evidence given by the officers of tjie 
Lock Joint Pipe Company, showing at what prices their pipe was sold in 
Queens to Phillips. Since 1921, however, when Phillips began under his 
last arrangement with the Lock Joint Pipe Company, to manufacture their 
pipe in Queens it has not been possible to compare Phillips' prices for 
precast pipe in Queens with any other precast pipe sales in Queens itself, 
for the reason that every foot of precast pipe used in the construction of 49 
sewers in Queens was bought from Phillips. 

There was only one course open to the Appellants, viz: to produce 
evidence of prices at which precast pipe was sold in the neighboring Bo-
rough and nearby States. 

This evidence consists of (1) The prices at which the Lock Joint 
Pipe Company sold its pipe outside the Borough of Queens, in the states 
of New York, New Jersey, Pennsylvania, Connecticut and Massachusetts, 



— 1 7 — 

(Exhibit P. 15, Vol. XI p. 5352) (2) Tbe prices at which the Lock Joint In the 
Pipe Company sold its pipe to Phillips in Queens during 1917 and 1918. court of 
Exhibit P 16 (Vol. XI, p. 5318) (3) Tbe prices at which Lock Joint Pipe King'LBench 

Company sold its pipe to Phillips in Queens in tbe years 1919 to 1921 (Ex- No. a 
bibit P. 17, Vol. XI, p. 5360).) (4) The prices at which other companies, 
manufacturing precast pipe, which differed from the Lock Joint Pipe Before the 
Company's pipe and from each other only with regard to the design of the King's Bench 

10 joints, sold or offered to sell their products in New York State and vicini- l s t APr11 y>38 

ty (within a radius of 50 miles from Queens, during the years 1921 to (continue } 

1927. Exhibit P. 18 (Vol. XI, p. 5362) and Exhibits C. 167 (a) to C. 167 
(o) (not printed by consent of parties). 

Exhibit P. 15, P. 16 and P. 17 referred to in paragraphs 1, 2 and 3, 
were produced at the trial in the evidence of Herman F. Alirens, Treasur-
er of Lock Joint Pipe Company, who had charge of all sewer pipe sales 
and collections from 1917 to 1928 (Vol. 3, p. 1260 et seq.). 

20 Exhibit C. 167 (a) to C. 167 (o) (No. 4 above) were introduced 
by the witness, Mary E. Ryan, Secretary and Treasurer of Harry S. Hart, 
Inc., representing the Core Joint Company and the Newark Pipe Com-
pany. (see Vol. 2, p. 276 at p. 979). These exhibits consist of list of quot-
ations of precast pipe of the Newark Pipe Company and the Cor§ Joint 
Company between the years 1925 and 1928. 

A summary of the said Exhibits C. 167 (a) to C. 167 (o) was intro-
duced in the evidence at the trial as Exhibit P. 18, supra, by the same wit-
ness Mary E. Ryan (Mrs. Mooney) (Vol. 3, p. 1292). 

oU 
Further, the prices at which the Federal Pipe was quoted and sold 

between the years 1921 to 1927, were proven by the witnesses, Daniel Rog-
ge and Fred. H. Weaver, both connected with the Federal Concrete Com-
pany, manufacturers of precast pipe (Vol. 2, pp. 897 et seq. and pp. 926 et 
seq.). 

In addition to the above, F. W. Hopkins, a certified accountant pre-
pared from the orginal invoices, books of account, etc. of tbe Lock Joint 

40 Pipe Company, a statement showing the high, low and average 
prices charged by tbe Lock Joint Pipe Company, for pipe between tbe 
years 1918 to 1928 outside of tbe Borough of Queens. This statement was 
filed as Exhibit C. 234 (Vol. V, p. 2053) in the evidence of tbe said F. 
W. Hopkins (Vol. 3, p. 1161 et seq.). 

From the above evidence of prices, at which the Lock Joint Pipe 
Company sold its pipe in Queens to Phillips from 1917 to 1921, and out-
side of Queens from 1917 to 1927, and at which the Core Joint, the New-
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ark and the Federal Companies sold tlieir pipe in -the territory surround-
ing Queens, during the years 1921 to 1928, the fair price was computed as 
follows: 

First.—As to average sales value of pipe (by sizes, sold or quoted 
in the years 1917 to 1927 inclusive), where quantities of pipe were men-
tioned, they were multiplied by the sales value and total quantity, then 
divided into total sales value for an average. Where sizes and sales value j q 
per foot (without quantities) were mentioned, the total number of soles 
or quotations were divided into the total of sales value for an average. 
The mean was then calculated for the two averages. 

Second.—Average sales value of pipe (by sizes) sold or quoted in 
the same years, computed from all prices in evidence by dividing the to-
tal number of sales or quotations into the total of sale quoted prices, 
gave the second average. 

Third.—Average sales value of pipe (by sizes) sold or quoted in the 20 
same years, computed from all the prices in evidence by calculating or de-
termining the mean of the highest and lowest price quoted, gave the third 
average. , 

From the foregoing three meiliods of averaging the values of pipe 
sold, a fourth average was determined by means of the addition of the 
three averages previously obtained, divided by three for a mean. So, the 
fair prices of pipe were then finally arrived at. 

The fair price, as arrived at in the above manner, is applied in ^ 
the appended Table "A" to the contracts for which Phillips supplied 
pipe, from 1922 to 1924, and appears in column 6 opposite each size of pipe 
used in a given contract. 

On contracts tabulated, the date of which is subsequent to 1924, 
the fair rice, as arrived at above, had to be changed, as from that year. The 
Lock Joint Pipe made and sold by Phillips in Queens, after 1924 differed 
in tivo respects from the Lock Joint Pipe Company's pipe sold elsewhere. 

Until 1924, the Queens specifications called for a precast pipe of 
what is technically known as 1: 2: 4 mix, that is, a mixture of concrete 
containing one part cement, two parts sand and four parts stone. This 
was the standard mixture which the Lock Joint Pipe Company, as well as 
the Core Joint, Federal and Newark Pipe Companies always employed. 
In 1924, however, the Queens specifications were changed so as to require 
(1) a richer mixture of concrete known as 1 : 1 : 2 mix, that is, a mixture 
of concrete containing one part cement, one part sand and two parts gra-

40 
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20 

vel; and (2) a heavier wire mesh reinforcement in pipe, which was to be in the 
laid at a depth greater than 16 feet below the surface of the ground. The Bench 
heavier wire reinforcement was used by Phillips in all pipe manufactured 1 

after 1924, irrespective of the depth at which the pipe was to be laid. The F°'ctum 
of Appellant 

This is proven by the following witnesses: William H. Bertram, en- cou°teofhe 

gineer; who after Seely's dismissal, took the latter's place as head of f ^ ^ ® 6 " ^ 
sewer department. (Vol. 1, p. 86 etseq.). Hirsh, President of the Lock (continued) 
Joint Pipe Company (Vol. 2, p. 789), and Earl L. Peterson, who since 1924 
was superintendent in charge of the manufacture of pipe for Phil-
lips (Vol. 2, p. 943). 

In order to prove how much the above changes would add to the 
cost of the pipe, the Appellants called Allan M. Hirsh, the President of 
the Lock Joint Pipe Company, who testified (Vol. 2 at p. 796) that 14% 
added to the selling price of precast pipe made of the 1 : 2 : 4 mixture, 
would represent a fair selling price for the same size of pipe made of the 
1 : 1 : 2 mixture. He further testified at p. 797, that the same equipment 
and personnel would be used in making the pipe with the above 
two changes. 

Hirsh further testified, at p. 814, that his Company sold the wire 
reinforcement for the pipe to Phillips and charged Phillips 5c. per pound, 
delivered at the place of manufacture. 

30 
The testimony of Earl L. Peterson, Phillips' superintendent in 

charge of the manufacture of pipe in Queens, proves the exact cost of the 
heavier wire reinforcement. From a tabulation produced as Exhibit C. 
162 (Vol. XI, p. 5333) in the evidence of the said Peterson, (Vol. 2, p. 
951; which shows the increased weight of each size of pipe per foot, and 
given the cost of the wire reinforcement at 5c. per pound, it was a simple 
matter to compute the cost of the extra re-inforcement for each size of 
pipe. The cost of the heavier reinforcement varied from 3 ^ c. per foot 

40 on 24 in. pipe to 60c. per foot on 96 in. pipe. 

Therefore, from 1924 to 1927, to the fair selling price calculated in 
the manner already explained is added 14% for the richer (1-1-2) mix-
ture, plus the exact increase for the heavier reinforcement for each size 
of pipe. 

After making the calculations in the manner aforesaid the fair sell-
ing price prior to and after 1924, for each size of pipe, appears as follows: 
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SIZE PIPE 
24" 
27" 
30" 
33" 
36" 
39" 
42" 
45" 
48" 
51" 
54" 
57" 
60" 

63" 
66" 

72" 
78" 
84" 
90" 
96" 

PRIOR TO 1924 
$ 2.36 

2.62 
3.26 
3.58 
4.24 
4.17 
5.18 
5.28 
6.58 
8.01 
7.82 

10.23 
9.74 
9.58 
9.46 

13.61 
12.94 
16.37 
18.25 
22.45 

SUBSEQUENT TO 1924 
$ 2.72 

3.03 
3.75 
4.10 
4.85 
4.77 
5.95 
6.06 
7.54 
9.21 
8.99 

11.71 
11.16 
10.98 
10.98 
15.74 
14.83 
19.47 
21.45 
26.19 

10 

20 

30 In perusing lie above tabulation of fair prices for each size of pipe, 
it will be observed that in several instances, the computed fair price for 
a larger size of pipe turns out to be lower than the computed fair price 
for a smaller size of pipe. Mathematical uniformity of profit would, of 
course, mean that the fair selling price would increase wih each corres-
ponding size of pipe. As a practical matter, the evidence shows that 
certain sales of pipe were made at higher prices than the prices charged 
on certain sales of the larger size pipe. This is due to the fact that the 
normal fluctuations, shown in the prices charged by other Companies, are 
inherent in the pipe business, and the charges would naturally be sub-
ject to the exigencies of a competitive market. But, when all the prices 40 
charged by other companies are taken together, it will he seen that the 
percentage of fluctuation is small, and that during the entire period 1917 
to 1927 and during any portion of the said period, the prices charged by 
these other companies are surprisingly uniform, whereas the prices charg-
ed by Phillips greatly exceeded the highest of the prices charged by other 
companies, and the fluctuation in the Phillips prices, were not due to 
the normal exigencies of a competitive market, but to other reasons, with 
which we shall deal later in our argument. 
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A much, simpler comparison of prices can be made, though not as In the 
exact as the method explained above and used in table "A", by comparing Court of 
the prices charged by Phillips to the prices charged by the Lock Joint Kin^'«_I!ench 

Pipe Company, year by year from 1922 to 1927, being the years of the NO. A 
contracts in evidence on which the Appellants base their claim. ^Appeiî nt 

Before the 
It must be remembered that the pipe which Phillips was making ^n^s Bench 

2 q and selling in Queens, during 1922, 1923 and part of 1924 was the Lock i s t April 1938 
Joint Pipe Company's pipe, in every detail the same pipe which the Lock (continued) 
Joint Pipe Company was selling elsewhere. After 1924 by adding to the 
price charged by the Lock Joint Pipe Company, the 14% for the richer mix 
ture and the cost of the heavier wire reinforcement, we can keep up the 
comparison up to 1927. 

We have accordingly appended Table "B" where we have tabulat-
ed from the evidence mentioned above, all the sales of the Lock Joint 
Pipe Company outside of Queens, from the years 1922 to 1927, showing 

20 the prices on each size of pipe sold in a given year by the Lock Joint Com-
pany and comparing the said prizes with those charged by Phillips in the 
same years. 

Having thus established a basis for the comparison of the prices 
charged by Phillips with the prices charged by other companies for the 
same or a similar pipe, let us now take from the contracts tabulated in 
Table "A" several instances showing how much Phillips was paid for his 
pipe over and above the fair price. 

Let us take from Table "A" contract exhibit No. C. 57 in the 4th 
line. The Awixa Corporation built this sewer in 1926. The contract shows 
that 5478 feet of 54 in. pipe was used. Schlemmer testified that his compa-
ny paid Phillips for the pipe in connection with this contract at the rate of 
$30.00 per foot. (Vol. 3 at p. 1035). 

The fair price for the said size of pipe is $8.99 per foot. The Lock 
Joint Pipe Company sold the same pipe (with the exception of the richer 
mixture and a heavier reinforcement as explained above) in the same 

40 year to a contractor in Cartaret, New Jersey, for $5.90 a foot (Exhibit 
P. 15, Vol. XI at p. 5356) Phillips, therefore, pocketed in this contract 
the sum of $115,092.78 over and above a fair profit. 

Going down to line No. 16 in our table to contract produced as Ex-
hibit No. C. 96, Muccini & Decker built this sewer in 1927. They used 2266 
feet of 36 in. pipe for which they paid Phillips $51,000.00 at. the rate of 
$22.50 per foot. (See Exhibit C. 86 Vol. 7 at p. 3372) produced by the 
witness Albert Decker (Vol. 2, p. 682). The fair price for said pipe 
was $4.85 per foot. 
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The Lock Joint Pipe Company sold in tlie same year (1927) their 
own 36 inch pipe in the State of New York and elsewhere at $3.50 per foot. 
(Exhibit P. 15 Vol. XI at p. 5356). Thus on this con-tract Phillips netted 
$40,009.90 above a fair profit. 

Coming down to line No. 22, in our tabulation, Exhibit C. 78. The 
contract called for 3621 feet of 54 in. pipe. The same contractors paid 
Phillips $45.00 per foot (Exhibit C. 86 Vol. 7, p. 3369) on pipe on which 10 
a fair profit could have been made if $8.99 per foot was charged, which 
is the fair price. 

The Lock Joint Pipe Company sold the same size pipe in the same 
year (1925) in Bridgeport, Conn, at $6.25 per foot. (Exhibit P. 15, Vol. 
XI, p. 5355). Thus Phillips received in excessive profit the sum of 
$130,447.21. 

Then let us come down to lines Nos. 24, 25 and 26, contracts Exhib-
its Nos. C. 55, 56 and C. 58. The work on all three of the above contracts 2 0 

was done by Muccini & Decker in 1926. 

All three contracts called for 42 in. pipe totalling 18,008 feet. The 
fair price for 42 in. precast pipe would have been 5.95 per foot. Muccini 
and Decker paid for every foot of 42 in. pipe which they used at the rate 
of $45.00 per foot (Exhibit C. 86 Vol. 7 at p. 3370). Thus Phillips reaped 
in excessive profit on Contract Exh. C. 55, the sum of $142,622.50; on con-
tract Exhibit C. 56, the sum of $256,949.00 and on contract No. C. 58, the 
sum of $304,180.90 besides getting the sum of $17,534.30 in excessive pro- gQ 
fit on the last mentioned contract, by selling 677 feet of 33 in. pipe at 
$30.00 per foot on which the fair price was $4.10 per foot. The -total paid 
Phillips above a fair margin of profit on the 3 contracts was the princely 
sum of $721,286.70. 

In the same year (1926) the Lock Joint Pipe Company was making 
a fair profit by selling its own 42 in. pipe in New Jersey at $3.95 per foot 
in contrast to Phillips' price of $45.00 per foot (Exhibit P. 15, Vol. XI, 
p. 5356). 

40 
In all the 47 contracts produced by the Appellants between the 

years 1922 and 1927, Phillips received in excessive profits over and 
above the fair price, the huge sum of $3,203,957.61 as appears from the ap-
pended tabulation. 

The Appellants submit that they have established with greater ex-
actness than is possible in most claims for damages, the loss suffered by 
the City of New York as a result of the exorbitant prices for pipe, which 
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Phillips sold in the Borough of Queens. The evidence of the Appel- l n the 
lants, proving the high prices charged by Phillips and the computation court of 
of the fair price from the sales of pipe of other Companies, was not con- Klnff i_T!emh 

tradicted. No. 3 
The Factum 
of Appellant 

EVIDENCE OF CONSPIRACY. cour^f6 

King's Bench 

Having established the enormous profits made by Phillips by sell- (coj^nuedf8 

mg precast pipe in the Borough of Queens, at prices in many instances 
ten tunes higher than the prices charged by other makers and sellers of 
precast pipe, which in itself constitutes an over act of conspiracy to de-
rraud, a natural question suggest itself; how was Phillips able to charge 
sucn exhorbitant prices? The answer to this question, wi l l necess i tate the 
examination of the evidence relating to Phillips' activities in the Borough 
of Queens from 1917 to 1927. 

20 The Appellants have not and do not now pretend that there is much 
evidence proving directly an unlawful agreement between John JV1. Phillips, 
Maurice E. Connolly, the President of the Borough of Queens, and Fre-
derick O. Seely, Engineer in charge of sewers, and others, although there 
is some evidence in proof of such an agreement between Phillips and See-
ly, to which we will refer later, but the Appellants do pretend that there 
is evidence, in abundance, proving such acts and conduct on the part of 
the parties above mentioned, from which it is impossible to draw any 
other inference than that the said parties acted in concert* and that 
Phillips mulcted the City of New York of millions of dollars, with the 

30 approval, consent and assistance of the Borough President and the En-
gineer in charge of sewers, and other persons. 

We will start the analysis of our evidence by showing how sewer 
contracts are awarded in the Borough of Queens. 

According to the Greater New York Charter, produced as Exhibit 
P 19, (Vol XI p. 5428) all sewer contracts are required to be awarded on 
tbe basis of competitive bidding, advertisements for bids having first 
been published in the "City Becord". Sec. 419 of the said Charter provi-

so des that all work done for, or materials supplied to the City, involving 
an expenditure of more than $1,000.00, shall he by contract founded upon 
sealed bids, publicly advertised for by the Borough President. Sections 
433, 434 of the same charter, provide that before the Borough President 
advertises for bids, the proposed sewer must be authorized by the Local 
Board of the district in which it is to be built and by the Board of Es-
timate and Apportionment of the City of New York, the function of the 
latter being to ascertain whether the proposed sewer will conform to the 
general drainage plan laid out for the Borough, and to determine what 
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portion, if any, of tlie cost of tlie sewer sliall be borne by the City at lar-
ge, and Avhat portion by the property owners benefited by the sewer 
(Sec. 43G) In connection with the latter question, the Borough President 
was required, through the Engineers to submit to the said Board estim-
ates of the probable cost of the proposed sewer. 

After the sewer was authorized as above, the rest was in the hands 
of the Borough President, who advertised the contract, received bids, etc. 
The President had sole power to award the contract to the lowest bidder 
or to reject all bids and readvertise the contract for new bids. (See 419) 
This power was absolute without any limitation or control. 

Payments for sewer construction were made to contractors by the 
Comptroller of the City of New York upon certificates signed by Connol-
ly or his subordinates, approving the work done and recommending pay-
ment. All of the above is amply proven by the charter and by the eviden-
ce of several officials, but as it is not in dispute, we will make no refer-
ences to the evidence. 

In the Borough of Queens prior to 1917, sewers having an interior 
diameter from 24 in. could be built only out of monolithic construction. 
(Evidence of City Engineer Bertram ( V o l l p . 89etseq.) . 

In August 1916, Di Cola & Martino, sewer contractors, were the 
low bidders for the constructions of a monolithic sewer on Collins Ave. 
in Queens (Exhibit C 169, Vol 4 p. 1761). 

They had figured their bid too low, which meant that if the con-
tract was awarded to them, they would lose money. Their bonding agent, 
Thomas F. Purcell, decided to try and have their bid rejected (Vol. 1, p. 
345) Purcell attempted to have the bid rejected through a leader of the De-
mocratic Party Assembly District, named Keating. (Yol. 1, p. 348). Three 
months passed by, but Connolly, the President of Queens, did not reject 
the bid. About this time Phillips appears. He sees Purcell and asks him 
"to give him the job of having the job rejected." (Yol. 1, p. 345). Purcell 
told Phillips to "go ahead and have it rejected" (p. 345). A short time 
after that Phillips informed Purcell that the bid was rejected. Connolly 
had rejected Di Cola & Martino's bid on November 29, 1916 (Exhibit C 
21, Vol. 4 p. 1762) Phillips then requested Purcell to introduce him to 
one Joseph L. Sigretto, a sewer builder in East Orange, N. J. which Pur-
cell did. (Yol. 1, p. 348 & 349) Sigretto formerly built sewers in Queens, 
but had left Queens in 1915. Phillips came with Purcell to see Sigretto 
and tried to induce the latter to come back to Queens to build sewers. He 
told Sigretto that the "boss" Connolly would like to see him back again. 
Sigretto said he would not believe it unless Phillips proves it to him (vol. 
1 p. 39i) Sigretto then showed Phillips the specifications for the manu-

10 

20 

30 

40 
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facture of>the Lock Joint Pipe Company's pipe and told Phillips that, if In the 
these specifications go into the Queens' specifications, Sigretto null know court of 
that Connolly wants him hack. Phillips takes the specifications and two K,ne^J*ench 

days later comes back to Sigretto with the specifications of the Borough The
 3 

of Queens changed to permit the use of precast pipe as an alternative to „f Appellant 
the monolithic. Sigretto is satisfied, puts in his bids and is awarded the 
two contracts for Collins and Hull Avenues (Vol. 1, p. 392) For the first k ^ Bench 

10 time in Queens precast pipe is used in the construction of sewer. (Exhi- l s t A?ril 1938 

bits C 8 and C 9, vol. 4 pp. 1779 & 1610). A short time before the contract (continued) 

for the Collins & Hull Ave. were awarded to Sigretto, the officials of the 
Lock Joint Pipe Company had been negotiating with Connolly for the 
introduction of precast pipe into the Queens specifications. Not only was 
precast pipe accepted, but the specifications of Queens were so framed 
that upon reading said specifications and comparing them with the spe-
cifications of the Lock Joint Pipe Company, we find that they are iden-
tical; practically word for word the same specifications. 

20 The only difference being the elimination in the Queens specifica-
tions of the patented feature of the Lock Joint Pipe, relating solely to 
the make up of the joint. This was so, because sec. 1554 of the Greater 
New York Charter, forbids the use of any patented article. 

(Evidence of Hirsh, Vol. 2, pp. 799 to 802 and Exhibit C 9 Vol. 4, 
p. 1610 also Exhibit C 125 Vol. XI p. 5294). 

Immediately following the introduction of the Lock Joint Pipe in-
to Queens as aforesaid, Phillips is introduced to Hirsh, at that time the 
Treasurer of the Lock Joint Pipe Company. 

The introduction is made by Sigretto, who up to that time had an 
arrangement with the Lock Joint Pipe Company as to the sale of its pipe 
in Queens. 

At this meeting of Phillips and Hirsh, Sigretto requests Hirsh to 
inform Phillips that the arrangement between Sigretto and the Lock Joint 
Pipe Co. was terminated. (Hirsh, Vol. 2, p. 803). 

40 Sometime after this meeting of Hirsh, Sigretto and Phillips, the 
latter fame to the office of the Lock Joint Pipe Company and asked 
Hirsh if the Company had made any arrangement for the sale of its pipe 
in Queens. Upon being told that no arrangement had as yet been made 
Phillips suggested that he be allowed to sell the Lock Joint Company's 
pipe in Queens. (Hirsh, vol. 2, p. 805). Arrangements were accordingly 
made, and from this time until his death, Phillips was the exclusive Ven-
dor of 'the Lock Joint Pipe Company's precast pipe in the Borough of 
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Queens, under three successive arrangements, already explained earlier 
in our argument. 

As early as 1916 then, Phillips, as the above evidence proves, had 
intimate connections with Connolly, the President of the Borough of 
Queens, who "co-operated" with l'hiiiips in the introduction of precast 
pipe into Queens. As a result of this close "co-operation" with the Presi-
dent of the Borough, Phillips was beginning to lay the foundation for the jq 
monopoly which he acquired in Queens for the sale of precast pipe, a mo-
nopoly which was maintained until Phillips, Connolly &, Seely were in-
dicted before a Grand Jury for conspiracy to defraud, a monopoly, 
which cost the People of the City of New York several million dollars in 
illegal and exkorbitant prices paid to Phillips for precast pipe as we 
have already shown. 

We will now proceed to show by the evidence in the case, how with 
the assistance of Connolly, the President of the Borough of Queens, and 
Seely, the Engineer in charge of sewers, Phillips maintained this mono- 20 
poly of sole vendor of precast pipe in the Borough of Queens, at his own 
prices, during a period of some ten years. 

In 1919, a large sewer was to be built on Linden Street in Queens. 
Part of this sewer was to be built as a tunnel and part as a regular open 
cut sewer construction. 

John P. O'Rourke, then president of the O'Rourke Engineering 
Construction Company, saw S^ely, the Engineer in charge of sewer con-
struction in Queens, with the view of inducing the latter to specify 30 
O'liouke's tunnel blocks for the construction of the tunnel portion of 
this sewer as an alternative to cast-iron pipe tunnel construction, which 
had hitherto been used in Queens. (Evidence of J. F. O'Rourke, (Vol. 2, 
p. 562 at p. 564) 

After having explained the advantages of tunnel blocks, O'Rourke 
invited Seely to take a trip with him to Detroit, Mich., where a large con-
crete tunnel was under construction, that, having seen the construction, 
Seely would appreciate the advantages of concrete tunnel blocks. Seely 
was receptive to the proposition and told O'Rourke that he was too busy 
(Vol. 2, p. 566). 

40 

Having heard that Phillips was a man of influence in Queens, 
O'Rourke saw Phillips and told him about his proposition which he had 
made to Seely, and asked Phillips to help him get the Borough Engineers 
to go to Detroit and to have the tunnel blocks specified in Queens (Vol. 
2 p. 567) 
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Phillips having agreed, it took no time to have Seely agree to the In the 
proposed trip to Detroit. (Vol. 2, p. 566) K^urB°f h 

Upon their return, at Seely's request O'Rourke prepared certain No. 3 
descriptions to embody in the specifications, and they were incorpora- ô AK îian? 
ted by Seely in the Linden Street contract (p. 572) Before the 

Court of 

1Q The form which the specifications for the Linden Street sewer m^puei938 
took is very significant. The contract called for two alternative types of (continued) 
construction, designated Type A and Type B respectively. Type A com-
prised a cast-iron pipe tunnel in combination with monolithic construc-
tion in the open cut part of the sewer. Type B called for a concrete block 
tunnel in combination with precast pipe construction in the open cut part 
of the sewer. (Vol. 2, p. 577 and Exhibit C 17, Vol 5, p. 2271). Thus, 
O'Rourke's tunnel blocks were tied to Phillips' precast pipe, although 
there was no reason why monolithic construction in the open cut part of 
the sewer should not have been specified in connection with a concrete 

20 block tunnel, or similarly why precast pipe in the open cut part should 
not have been specified in connection with a cast ir£n pipe tunnel (Vol 2, 
p. 577.) The result of the specifications was, therefore, that any contrac-
tor who wanted to use Phillips' precast pipe would also have to use 
O'Rourke's tunnel blocks, and vice-versa (p. 577) 

Besides the interest that Phillips had in selling the pipe for this 
contract, he had a further interest in seeing to it that O'Rourke's tunnel 
blocks were used, since O'Rourke had promised to pay Phillips $50,000.00 
if the tunnel blocks were introduced into the sewer, (pp. 582, 583 and see 

3 0 evidence of William F. Matthews, a friend of Phillips, Vol. 2 at p. 626). 
When it came to the bidding one Angelo Paino a sewer contractor was 
to bid on the whole job and O'Rourke had a sub-contract with Paino for 
the tunnel, (p. 574). 

When the bids were opened, the result was different from what 
Phillips and O'Rourke had planned. A contracting firm called Booth and 
Flynn, had underbid Paino (p. 577). Had the contract been awarded to 
a firm whose bid was the Type A construction, both O'Rourke and Phil-

4q lips would have been out of luck, because the former's tunnel blocks could 
not have been used, nor the latter's precast pipe (p. 578). 

Connolly, the Borough President, came to the rescue and rejected 
the bids. (Exhibits C 65 and C 66, Vol 5 pp. 2267 & 2268) Phillips told 
O'Rourke that Connolly had rejected the bids because they were too high. 
(Vol. 2, p. 578). 

The contract was, thereupon re-advertised for bids. This time 
O'Rourke Engineering Company bid on the whole contract instead of do-
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ing tlie tunnel work under a sub-contract. They bad bid less tban Booth 
& Flynn's former bid and were awarded the contract on January 8, 1920 
(Vol. 2, p. 581 and Exhibit C 17, Vol 5, p. 2271) 

O'Bourke then assigned the open cut portion of the work to John 
J. Creem and the latter paid Phillips $25,000.00: Creem claimed that this 
sum was paid to Phillips as commission on the contra'ct for pipe, so that 
Creem could buy his pipe for the job direct from the Lock Joint Pipe jq 
Company instead of from Phillips (Creem, Vol.1, p. 322) 

Of the $50,000.00 which O'Rourke promised to Phillips, he paid 
only $8,500.00 by 2 cheques made out at Phillips request to one William 
F. Mathews, a friend of Phillips. He did not pay any more, and in his evi-
dence (at p. 582) he gives the reason for his refusal to make further pay-
ment to Phillips: "the investigations broke loose and I saw the views that 
were taken of things like that . . . I refused to pay him any more than 
what I had already paid him." 

20 
In this one contract, we have proof enough of overt acts on the 

part of Phillips co-conspirators, Connolly and Seely. The latter drew the 
specifications tying Phillip's pipe with O'Bourke's blocks, when there was 
no reason for this as O'Rourke himself admits, and Connolly rejected the 
bids when Phillips' plans went astray by the under-bidding of Booth & 
Flynn. 

From 1923 to 1927 the Borough of Queens underwent a period of 
extensive sewer construction (Exhibit C 1, sheets Nos. 6, 7 and 8.) It was go 
in these years, that the Phillips monopoly was at its height. It was du-
ring this period that Phillips made his enormeous and fraudulent profits. 
The plans for the Ro'ckaway and Jamaica sewer system were being then 
drawn. 

In all the contracts awarded by Connolly for the construction of 
sewers "in these two huge systems (Rockaway and Jamaica) during the 
years, 1924,1925,1926 and 1927, Phillips' precast pipe between the sizes 24 
inches to 96 inches was used in all but one. This one exception was the 
Hammels Boulevard sewer. 40 

On August 12, 1924, the bids for this sewer were opened. Patrick 
McGovern Inc. a well known contracting firm, put in the lowest bid. This 
firm had put in alternate bids on monolithic (Type A) and precast pipe 
(Type B) construction. Their bids on both types of construction were the 
lowest, but their bid on precast pipe was $267,000.00 higher than their 
bid on the monolithic construction. (Exhibits C 34 and C 35, Vol. 8, pp. 
3532 and 3533) 
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In the Spring of 1924, before the contract was advertised, Phillips I n the 
told Paul Paulsen, a contractor who sought Phillip's permission to enter Court of 
Queens, to give him an estimate for the building of this sewer, exclusive Kin^!_Bench 

of the cost of precast pipe, (Yol. 1, p. 4434) which Paulsen did. Phillips n°- a 
told Paulsen to bid on type B (precast pipe). The latter states at p. 445 ^ l ^ e S 
Yol. 1, that Phillips told him "on more than one occasion that was necessa- Before the 
ry to bet the job." Phillips further told Paulsen not to bid Type "A" (mo- Bench 

10 nolithic) low, but to bid it higher than the precast (Type B). The evidence l s t AP"i is38 
shows that the Phillip's groups of contractors always put in the monoli- (contlnued) 

thic bid at a higher figure than their precast bid. (Exhibit C1, sheets nos. 
5, 6, 7 & 8 and the various summaries of proposals produced in the case.) 
On this same occasion. Phillips gave Paulsen a quotation for the 60 in. 
and 65 in. pipe called for in the contract at $25.00 per foot for both sizes 
(Vol. 1, p. 444) For the same job, Phillips gave McGovern a written quo-
tation of $32.00 a foot for the 60 in. pipe, $29.00 a foot for the 54 in. pipe, 
and $5.00 a foot for the 24 in. pipe. (Exhibit C 73, vol. 8, p. 3534) McDo-
nald, McGovern's Engineer, testified that they used the above Phillips' 

20 prices in figuring their precast pipe bid and that they found they could 
build a monolithic sewer for less money. (Vol 2, p. 697) They accordingly 
bid on the monolithic construction $267,000.00 lower than on the precast 
pipe, and Connolly prudently awarded the contract to the McGovern con-
cern on August 28th, 1924. (Exhibit C 33, Vol. 8 p. 3535) 

Evidently, it was better policy on the part of Connolly and Phillips 
to accept the interference of the powerful McGovern's firm in this one ins-
tance rather than to take the risk of rejecting the bid of this prominent 
firm. That this is so, is made very clear by what followed immediately 
after this award. 

In the very next 'contract which was advertised for the construc-
tion of the 150th Avenue sewer, Phillips' friend Seely made such drastic 
and unnecessary changes in the plans for monolithic construction, by in-
roducing stringent and useless requirements which would so greatly in-
crease the cost and difficulty of monolithic construction as to make it 
practically impossible for anyone to undertake monolithic constructiqn in 
competition with the precast pipe. These requirements of Seely were the-

40 reafter included in the plans for monolithic construction of all sanitary 
sewers, where monolithic construction was in competition with the pre-
cast pipe, with the result that a monolithic (Type A)bidder was never 
again low bidder on any contracts where the two types of construction 
were in competition. (See Evidence of Bertram, Vol. 1, p. 155 & 158). 

These new requirements of Seely appear in the Plans', Profiles and 
Details for the construction of monolithic sewers of the 150th Avenue se-
wer and all the sewers that follow (Exhibits C 3 ,4 ,5 ,6 Vols. 8 & 9, pp. 3999 
to 4001 and p. 4429) and were explained in the testimony of Wm. H. Ber-
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tram, wlio succeeded Seely as head of the Designing Department in the Se-
wer Bureau of Queens, after the latter went to jail with his superior Con-
nolly. These new requirements for monolithic construction called for (a) 
the insertion of a water-proofing membrane (a layer of three-ply tar fa-
bric) in the center of the wall of the lower half (invert) of the sewer; (b) 
a condition, that the concrete in the outside half of the wall of the invert 
of the sewer, should be allowed to harden seven days after pouring and be-
fore the water-proofing fabric could be inserted, and that the concrete in 
the arch (upper half) of the sewer should be allowed to harden for 21 days 
before the arch forms could be removed. These requirements were limi-
ted to monolithic construction, and no water-proofing membrane was re-
quired in the precast pipe sewers. 

The effect of these requirements is shown by the testimony of 
Charles Harrington, Patrick McGovern's engineer, who was in charge of 
the construction of the Hammels Boulevard sewer, the last sewer built 
wliere these requirements were not present. (Yol. 2, p. 639) Harrington 
explains that the Hammels Boulevard was built in 50 foot sections (p. 
641). The concrete was allowed to harden from 24 to 48 hours, depending 
on the weather, before the arch forms were removed and moved on to con-
struct the next section (p. 642). Using two sets of forms, McGovern, on 
the Hammels Boulevard job, .built a 50 foot section of sewer in about 
three days and about 600 feet of sewer in a month (p. 643). 

In his Evidence, Mr. Bertram, the engineer, who took Seely's pla-
ce, says that it was Seely who gave instructions to him (Bertram) to 
make the above changes, soon after the McGovern job (p. I l l & 112, Yol. 
1) Bertram says at p. 172 that in all his experience as Engineer, he never 
saw such requirements for monolithic construction as the water-proof-
ing membrane in Exhibit C 3. He further states at p. 173 that he does not 
believe such water-proofing membrane is necessary, and that if it was ne-
cessary in the monolithic it would be equally necessary in the precast con 
struction. 

10 

20 

30 

At p. 178, Mr. Bertram testil'iees that it would be a very costly ope-
ration to put it in. 

He agrees with the McGovern Engineer, Harrington, that the long-
est time necessary for the concrete to set up would be four or five days 
(p. 180). In cross examination, at p. 268, Vol. 1 Bertram further states 
that the water-proofing membrane is objectionable from the structural 
point of view, in that it weakened the section by placing the membrane in 
the middle of the section. 

These requirements introduced by Seely in the plans for the 150th 
Ave. sewer, were not the result of experience gained from the construction 
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of the Hammels Boulevard sewer, for they were dated December 8,1924, I n the 
whereas McGovern, who got his Hammels Boulevard Contract August conrt of 
28,1924, did not commence work until September 30,1924, and completed Klng,l_Bcnch 

the job only on May lst, 1926. (Exhibit C 1 sheet No. 6) Furthermore, the No. a 
completed sewer was found to be perfectly water tight and dry although ofhAp̂ citent 
it was built in a very wet district (pp. 640 & 646, Vol. 2). Before the 

Court of 
King's Bench 

I Q There is only one possible explanation, that these new useless re- i s t April 1938 
quirements were introduced as a result of the fact that McGovern's bid (continued) 

on the Hammels Boulevard sewer had interfered with the plans of Phil-
lips, Seely and Connolly, and warned them that the supremacy of Phil-
lips precast pipe could not be safely assured unless steps were taken to 
prevent McGovern, .and other independent contractors from similarly in-
truding in the future with low ana embarassing bids. 

If your Lordships will refer to Exhibit C 1, Vol. 3, p. 1442 et seq., 
which is a tabulation prepared by the Engineering Department of the 

20 Bureau of Sewers of Queens and introduced in evidence by the Engineer 
Bertram, in charge of the said department (Vol. 1, p. 98) and which tells 
the story of sewer construction in a concise form from 1907 to 1927, you 
will be impressed by two things, which are outstanding: 

1.—That before 1917, the year when Phillips entered Queens with 
the precast pipe, it happened very often that the contractors' low bids on 
the monolithic construction, (the only one used before 1917) were in most 
cases less than the engineers' final estimates, and if they were higher, the 
difference was very slight. When we come to the period during which 

30 Phillips, with his contractors, exercised a monopoly over sewer contracts, 
we see tremendous differences between the engineers' estimates and the 
contractors' low bids, which were much higher, especially in the several 
contracts where Ave have shown that Phillips' excessive prices for his pi-
pe reached a particularly high figure. 

2.—Another significant fact comes to light, when you compare the 
contractors' low bids on both types of construction, the monolithic (Type 
A) and the precast (Type B). In practically every contract between 
1917 to 1927 the bids of the Phillips group of contractors are higher on 
the Type "A" construction than on Type "B". This makes it very clear 
that this way of bidding was purposeful in order to shield Phillips high 
prices on the precast pipe. This is substantiated by the evidence of Paul-
sen (Vol. 1, p. 445) who states that Phillips told him on more than one 
occasion that it was necessary to bid on precast pipe to get the job, and to 
bid Type "A" higher than type "B". 

Even in the contra'ct awarded to Patrick McGovern, whose Type 
"A" bid was lower by $267,000.00 than his Type "B" bid based on Phil-
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lips' prices for the precast pipe, we see that the other two contractors 
who submitted bids on both types of construction, namely; John D. 
Walsh, Inc. and Hammen Const. Co. both submitted higher bids on the 
Type "A" than on the Type "B". See: Exh. C 34, Vol. 8, p. 3532 and Exh. 
C 35, Vol. 8, p. 3533) 

McGovern's bid shows up this whole scheme on the part of Phillips 
and his contractors, and it was to prevent a recurrence of such an em- 10 
harassment to Phillips in the future that Seely "dolled" up the specific-
ations which would make it practically impossible to build a monolithic 
sewer again. 

If there was any possibility of doubt that this was so, we would on-
ly need to refer to the evidence of Paul Paulsen, one of Phillips' contrac-
tors, connected with the Hammen Construction Company. In January 
1925, one month before the 150th Avenue sewer was advertised (Exh. C 
178 — Vol. 9, p. 4192) Zorn a friend of Phillips brought Paulsen to 49 2o 
Jackson Ave. Phillips' hangout, where Paulsen met Phillips and Seely. 
During the conversation, Seely pointed out and explained to Paulsen the 
new type of water-proofing membrane that had been put in the plans 
(Vol. 1, p. 457) and told Paulsen "if you can show me where you can 
build a section of that in a shorter time than 21 days, you are a good one." 
(Vol. 1, p. 459) Phillips then said to Paulsen "you want to get better ac-
quainted with Seely, he is a fellow that can doll them up" and he indicated 
towards the plans, (p. 460). Phillips further told Paulsen to give Seely 
$1,000 (p. 460) In response to this, Seely said: "Don't do like those go 
screen people, they still owe me $5,000.00". After which Paulsen went with 
Seely into Art. Lrthy's Drug Store, where Seely told him: "if you feel like 
taking care of that $1,000.00, you can leave it with Mr. Lehy, he is all-
right." 

In 'cross examination, the respondents attorneys tried to discredit 
the evidence of Paulsen, by the fact that his company went into bankrupt-
cy and that he had brided some official. We do not doubt tbat many of 
Phillips' friends and contractors were not paragons of virtue and bones- ^q 
ty, since Phillips picked tbem out for bis nefarious scheme to swindle the 
City of New York of several million dollars, but tbe evidence of these un-
necessary and ridiculous changes in tbe monolithic constructions imme-
diately after the McGovern job, both documentary and oral, corroborates 
Paulsen's story in every way and points so strongly to conspiracy bet-
ween Phillips and Seely, that coupled with tbe enormously high prices 
charged by Phillips ,this episode constitutes an overt act of conspiracy 
clearly and unequivocally. 
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Proceeding in chronological order, we come to the Jamaica Dispo- In the 
sal Plant bids, which were received on May 7, 1925 (Exhibit C 239, p. court of 

" King's Bench 

No. 3 
This was an elaborate job costing more than a million and a half ^ a t o ^ S 

dollars (Exh. C 161 Vol. 9, p. 4397) Before the 
Court of 

20 In January 1925, months before the job is advertised, Seely calls at ?st^^nei938 
Phillip's hang-out in 49 Jackson Ave. where he exhibits the plans for this (continued) 

job to Paulsen and Phillips. Seely hands the plans to Paulsen who is re-
quested by Phillips to make an estimate on the job. (Vol. 1, p. 461) When 
later Paulsen reports the figures to Phillips, the latter informs Paulsen 
that jsomeone else is going to get the job (Vol. 1, p. 473) 

Someone else does get the job, for on May 13th, 1925, Connolly 
awards this huge contract to Welsh Brothers. (Exh. C. 161 Vol. 9, p. 4397) 
William Welsh, President of the Company is a life long friend of Phil-

20 lips and one of the guardians of Phillips' children. (Welsh, Vol. 2, p. 983) 

In spite of the fact that the estimates of his engineers of the cost 
of this sewer are $829,345, and although Welsh's low bid is over 
$1,650,000.00 which is twice the amount, Connolly does not reject the con-
tract, he awards it to Welsh Brothers (Exhibit C 161, Vol. 9, p. 4397 and 
Exhibits C 239 and C 240, Vol. 9, pp. 4369 & 4370) 

On the 6th of July, the same year, without having done any work 
under the contract, Welsh Bros, assigned the contract to the Awixa Cor-

30 poration. (Exhibit C 145, Vol. 9, p. 4456) Connolly approved the assign-
ment the same day. 

The Awixa Corporation was so sure of getting the assignment from 
Welsh Brothers and having it approved by the Borough President Con-
nolly, that on the 26th of June 1925, ten days before the assignment and 
its approval by Connolly, it took over a contract which Welsh Bros, had 
made with the Sanitation Corporation involving the obligation to pay for 
materials to be used in the disposal plant amounting to more than $500,-
000.00 (Exhibit C 201, Vol. 9, p. 4445) and (Evidence of Schlemmer, Vol. 

4 0 3, p. 1027). 
The Awixa Corporation pays to Welsh Brothers for the assignment 

of this job, the sum of $75,000.00 and a further sum of $25,000.00 to 
Peter B. Campbell, a notary public of Phillip's office as a commission 
(Vol. 3, p. 1017, Evidence of Schlemner). 

From the evidence above pertaining to this transaction, it is quite 
apparent that Connolly did not always reject the bids because they were 
high. It is also clear that Welsh Brothers had no intention of performing 
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this contract, but were awarded it so tbat a nice fat sum could be obtain-
ed for its assignment, and tbat the hidden hand directing all these ma-
chinations and defrauding the City of New York of millions of dollars, is 
the hand of John M. Phillips with Connolly and Seely as his secret part-
ners. 

The same story was repeated when in April 1926 four large sewer 
contracts are awarded by Connolly to tbe Highway Improvement & Re-
pair Company. Exhibits C 56, 57 & 58, Yol. 10, pp. 4767, 4782 and 4797) 

Tbe Highway Improvement & Repair Company was a road building 
concern which had never done any sewer work. (Evidence of Turner, Yol. 
2, p. 725). Clifton E. Turner, tbe President at the time of this Company, 
is also a friend of Phillips and named in Phillips' Will as guardian for 
Phillips' children. (Yol. 2, p. 723). 

The Engineer's estimates submitted to Connolly amounted to 
$1,687,000.00, but Connolly did not reject tbe Highway Improvement Com- 20 
pany's bid of $2,569,000, which exceeded the engineers' estimates by 
$882,000. Phillips, excess profits on these four contracts, as appears in our 
Table "A" was $835,000. The difference between tbe engineers' estimates 
and the Highway Improvement Company's bid went into Phillips' pockets 
as illegal profits made by exhorbitant prices paid to Phillips by the con 
tractors buying the precast pipe for this contract. 

In addition to that, Phillips' friend Turner, President of the High-
Avay Improvement & Repair Company, received the sum of $60,000.00 by 
assigning all four contracts. Three of them went to Muccini & Decker (Ex-
hibits C 91, 92 & 93, Yol. 10, pp. 4817, 4823 & 4829) from whom Turner 
received $36,000.00 (Vol. 2 p. 744) and one to the Awixa Corporation 
(Exb. C 90, Vol. 10, p. 4834) from whom Turner received $24,000.00 (Vol. 
2, p. 748) 

On the 26th of July 1926, Connolly awarded three contracts to the 
Riverdale Construction Companv. (Exh. C 110, C 111, C 112, Vol. X, pp. 
4957, 4959 & 4961). The Company assigned the said contracts. Exh. C. 116, 
C 117 and C 118, Vol. X pp. 4911, 4979 & 4983) The Riverdale Company's 
low hid exceeded the engineer's estimates by eighty-two per cent. (Exh. 
C 113, C 114 and C115, Vol. X, pp. 3896, 4904 and 4911) 

Connolly received the summaries of bids on which be generally en-
dorsed bis instructions either to award or to reject tbe bids. This appears 
from tbe summaries produced as Exhibits in conne'ction with each con-
tract. The engineers' estimate^ appeared on these summaries. Yet not-
withstanding the fact that in a number of the largest contracts in Queens 
during the years of intense construction (1925 to 1928) there was a chal-

30 

40 
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lenging discrepancy between the amount of bis engineers' estimates and In the 
the amounts of the low bids, Connolly awarded contract after contract. court of 

King's Bench 

A further point to be noted is that in the majority of the contracts No. 3 
which we have in evidence, had fair prices been paid by the contractors o^^ctum 
for the precast pipe, their low bids would have corresponded very clo- Before the 
sely to the engineers! estimates. In other words, the excess of the low Kh^s Bench 

jq bids over the engineers' estimates, approximates very closely the differ- i s t April 1938 
enoe between the fair price and the price charged by Phillips for pre- (continued) 

cast pipe. 

The defendants in their pleadings and in cross-examining the ap-
pellant's witnesses as well as in their argument in the Court below, at-
tempted to explain these discrepancies by, the fact that ground conditions 
in Jamaica area were such that the contractors had to make their bids 
far above the estimates of the Borough Engineers in order to meet the ad-
ded cost of construction due to wet ground. In other words, Respondents 

20 clamed that ground water and not Phillips' exorbitant prices for pipe, 
was responsible for the big difference between the engineers' estimates 
and the contractors' low bids. 

This contention has absolutely no evidence to support it. Take for 
example, the Hammels Bouleyard Sewer, awarded to Patrick McGovern, 
with which we have already dealt above, there was evidence that a great 
deal of ground water had been encountered. The engineers' estimate for 
the job was $749,116. Patrick McGovern's successful bid for monolithic 
construction was $805,151.40 (Exhibits C 33, C 34 & C 35 Vol. 8 pp. 3535, 

30 3552 & 3533) 

Although his bid was only about 7.5% above the engineers' estim-
ate, McGovern's estimate for the job included a profit. On the other hand, 
using the prices of pipe quoted to him by Phillips, McGovern's bid for the 
same sewer, based on precast pipe construction exceeded the engineers' 
estimate by $323,035.40 or about 40%. 

Phillips' organization and methods of business. 
We will proceed to disclose evidence relating to Phillips, the man 

himself, his methods of doing business, his associates and his business or-
ganization. We will let Phillips' friends and business associates tell 
their own story. 

William F. Matthews, physician and friend of Phillips, (Vol. 2, p. 
617) testifies that from 1916 to 1920, Phillips had no office and kept no 
books, that he "had everything in his head that he carried on" p. 621. 
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That "if anybody had business in the Borough Hall, they had to 
see him (Phillips). He was a political power, and they had to see him" 
p. 621. 

That Phillips did not make uniform quotations on prices of pipe for 
the same job to all the contractors p. 625. 

Matthews ceased going with Phillips when the Meyer investigation jq 
into the affairs of Queens started in 1921, p. 633 and that during the 
said investigation Matthews went away to Kentucky where he remained 
two weeks. 

Matthews who was a physician, received from Phillips $500.00 a 
month for supervising the building of Phillips' pipe, p. 620. 

We wish to recall that it was to Dr. Matthews that O'Rourke made 
two initial payments on qccount of the $50,000. he had agreed to pay Phil-
lips for the latter's help in introducing the tunnel blocks which were cou- 20 
pled to Phillip's Precast pipe in Queens. 

Fred R. Curran, a newspaper reporter, (Vol 1, p. 182) testifies 
that he was employed as secretary to Phillips from May 1925 until the 
latter's death in 1928. 

That Phillips had office space in an officer rented by Thomas B. 
Coldicott, son-in-law of Andrew Zorn, at 49 Jackson Avenue, and that 
Phillips did not have his name on the office door, p. 184, nor did he have 
his name in the telephone book, p. 185. Phillips used Curran's bank ac- 30 
count, where Phillips money would be put in and Curran would draw che-
ques on Phillips instructions p. 185. In this way, Curran handled through 
his bank account about $200,000.00 (pp. 186, 187) Phillips paid Curran 
a salary of $500.00 a month, and besides that Phillips gave Curran 
about $17,000.00 so that the latter could buy himself a home, pp. 185,186. 

Curran also stated that Phillips kept no books, p. 187. He further 
testifies that Phillips spent about $30,000.00 in Connolly's election cam-
paign in Queens, p. 188. 

Andrew Zorn, a cement agent, was a companion of Phillips for 45 
years, (Vol. 3, p. 1147) He received a salary of $200. and later $400.00 
per month for seeing to it that Phillips got his cement shipments in time 
and helping Phillips ,with the payroll on Saturdays, p. 1148. Zorn says he 
was on Phillips' payroll but was not in his employ. 

40 

As to Zorn's duties, Curran, Phillips' secretary testifies (Vol 1, 
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p. 185) that he could not "clearly define them." "He was with Mr. Phil- In the 
lips at all times. As I understand it, he was a confident of Mr. Phillips." court of 

King's Bench 

We wish to point here to the evidence of Bertram, the engineer who No. 3 
worked under Seely and later replaced him, who states at p. 113 Vol. 1 ^Ap êiî nt 
that before the Meyer investigation in 1921 Phillips was seen in the de- Before the 
signing department of sewers almost everyday — but that after 1921 Bench 

1Q Phillips was never seen in the Borough Hail, but that Zorn was there ist Ap-u 1938 
often after 1921 (p. 114) ' (continued) 

Zorn at p. 1151^ Vol. 3, admits that Phillips stopped going to the 
Borough office in 1921, but that he (Zorn) kept on going almost every 
day. 

In view of the above facts it is not hard to conclude why Zorn was 
on Phillips' payroll. 

20 Ajaother man on Phillips' payroll was one Peter P. Campbell, who 
according to Curran's account (Vol. 1, p. 184) was office manager for 
Phillips. 

So that according to Curran p. 184, the office at 49 Jackson Ave. 
of which Phillips was not the tenant, and had no name on the door, nor 
telephone in his name, was occupied by Phillips himself, Curran, his se-
cretary, Zorn, his confident and Campbell, his offi'ce manager. It was 
there that Phillips' pipe business was conducted, it was there that the 
contractors used to meet for the purpose of preparing their bids, assign-

30 ing contracts from one to another, and getting quotations on Phillips' 
pipe. 

In connection with the various assignments of contracts from the 
original bidders, the papers, almost in every instance, were drawn and 
executed at 49 Jackson Ave. with Curran's name appearing frequently 
as witness, and Peter P. Campbell as a Notary Public. 

In 1927, Peter P. Campbell started a subscription among Phillips' 
friends and contractors to give Phillips a token of their friendship. Se-
veral of the contractors testified as to their 'contributions. Schlemmer, 
President of the Awixa Corporation says that his firm contributed 
$1,000.00 for a gold dinner set for Phillips. (Vol. 3, p. 1018) Peterson & 
Petracca, contributed $500.00. (Vol. 2, p. 967) Clifton E. Turner, Presi-
dent of Highway Improvement Company, donated $2,000.00 (Vol. 2, p. 
723) and other in varying amounts, depending on how they felt toward 
Phillips, no doubt. In any event the subscription was successful in every 
way. Campbell bought a solid gold dinner set for which he paid about 
$40,000.00 (Evidence of John E. Faber, jeweler, (Vol. 1, p. 331) at p. 333 
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and 334. This present was to be given to Phillips. The investigation into 
the activities of Phillips and Company in Queens had started, which fi-
nally culminated in the indictment of that gentleman together with Con-
nolly & Seely. John F. Faber, the jeweler who sold the set, was told by 
someone on the phone, to deposit it in a safe deposit vault at No. 149 
Broadway, New York City, where it was put in the name of Francis Phil-
lips, son of John M. Phillips. (Vol. 1, pp. 335 & 336) John M. Phillips had 
commenced the job of secreting away his assets. 1 o 

Attachment of moneys seized before judgment. 
On the 15th of December, 1927, a petition was filed with the Go-

vernor of the State of New York for an investigation into the affairs of 
the Borough of Queens. 

The very next day of the filing of the above petition, Phillips star-
ted converting into currency the City of New York bearer bonds. Having 
thus realized a total sum of $725,142.50 (Vol. 3, p. 1061) Phillips dispo- 20 
sed of approximately half this amount in a way which the evidence does 
not disclose, and finally remitted the balance to his lifelong friend Tho-
mas M. Cassidy, for the purpose of secreting this money away. 

Qn a trip to Montreal on the 23rd of January 1928, Cassidy depo-
sited the sum of approximately $330,000.00 in currency. This money was 
part of the proceeds of the two last batches of bonds which Cassidy had 
sold at the request of and for John M. Phillips. 

All the facts pertaining to the secreting of the moneys seized in 30 
the vaults of The Montreal Safe Deposit Company, and that the said mo-
neys Were the property of John M. Phillips, although the box was rented 
in the name of Francis Phillips, are proven, by officials of the Safe De-
posit Company, by Thomas M. Cassidy, George Frenz, Andrew Zorn and 
Peter Campbell, all life long friends of Phillips. The latter three testi-
fied of a meeting between John M. Phillips, Cassidy and themselves, 
where the bonds were sorted and counted and remitted to Cassidy for the 
purpose of converting them into cash and where the trip to Montreal was 
planned for the purpose of renting a safety deposit box. At this meeting ^ 
it was agreed that the box be opened in the son's name until the upheaval, 
arisen from a general investigation conducted in the affairs of Queen's 
Cqunty had straightened out. (Frenz, Vol. 3, p. 1415) (Campbell, Vol. 3, 
p. 1397) (Zorn, Vol. 3, pp. 1367,1370,1372) 

The fa'cts gave rise to the issue by the Appellants of a Writ of At-
tachment before judgment and to the seizure in the vaults of The Mont-
real Safe Deposit Company, rented in the name of Francis Phillips, of the 
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sum of $312,000.00 in the form of 312 one thousand dollars american In the 
hills. : court of 

King's Bench 

The Appellants contend that with the evidence mentioned above, No. a 
they have proven conclusively that John M. Phillips was secreting away 'ô lp êiiant 
his money in Montreal, which gave the right to the Appellants to issue a Before the 
Writ of Attachment before judgment. mS* Bench 

j q l s t April 1938 
As far as the Respondents, the Heirs of John M. Phillips are con- (continued) 

cerned, they admit that the attached money was the property of John M. 
Phillips. 

With regard to the claim of the Crown Trust Company, Respon-
dents severing in their defence, tha t the seized money w a s the property 
of Francis Phillips, we wish to say that there is no evidence of this fact. 
The Respondents severing in their defence, attempted to prove by verbal 
evidence that the moneys seized were given to Francis Phillips by way 

20 of a gift. This Court has finally determined on tbat point: that verbal 
evidence of a gift is inadmissable and permission to appeal to tbe Supre-
me Court was refused. 

Furthermore ,the judge in the Court below refused to decide tbat 
question in this case, because the issue was to be decided in a separate 
case. Tbe Respondents severing in their defence, not having appealed 
against this decision, should not now be allowed to raise their separate 
issue. 

30 
SUBMISSIONS OF THE APPELLANTS 

From the analysis of the evidence, tbe Appellants contend that it 
has been established that Phillips' prices for pipe which he sold to con-
tractors building sewers in the Borough of Queens, were staggering when 
compared to tbe fair prices on which a reasonable profit could have been 
made, and this fact in itself is a clear overt act of conspiracy. 

40 The Respondents have not submitted any evidence whatsoever to 
contradict tbe Appellants on the question of Phillips' excessive prices. 
The Respondents could have called engineers, manufacturers or sellers of 
precast pipe to justify the prices charged by Phillips for bis precast pi-
pe, but the Respondents have not called a single witness for that purpo-
se. Phillips' extortionate prices are conceded. 

In cross-examining some of the Appellants witnesses, the Respon-
dents sought to show that prices for precast pipe varied from year to 



year, sometimes as high as 50 per cent. We have already dealt with the 
normal variations in pipe prices, we will only say here that this argu-
ment of the Respondents pales into insignificance in the light of the evi-
dence of prices that were charged by Phillips. We may be surprised that 
from year to year, or in a period of years, prices on pipe varied as high 
as 50 per cent, which is the highest percentage shown in the normal varia-
tions of pipe prices of other companies making or selling precast pipe 
and in rare instances but one cannot help being stupefied and awe-struck (q 
when it has been shown that Phillips' price was 800 per cent higher than 
the highest normal price in many instances. That such a variation in pri-
ces of pipe is not normal, even our opponents will not have the temerity 
to contend. 

The Respondents likewise attempted to prove on cross-examination 
of Appellant's witnesses, that Phillips made a better pipe, and for that 
reason had to charge a higher price. We will not go into a controversy as 
to Avhether it was necessary to change the specifications in 1924 to provi-
de for a richer mix and a heavier reinforcement ,as was done in Queens. 20 
All the other makers of precast pipe used the standard mix with satisfac-
tory results. But we have established by uncontradicted evidence, the ex-
act increase in cost due to the said richer, mixture and heavier re-inforce-
ment and the said increase has been added to the prices charged by the 
Lock Joint Pipe Company for their pipe and to the prices of the other com-
panies, when we have come to the establishment of a fair price. The prices 
charged by Phillips, however, cannot stand comparaison with prices for ce-
ment pipe, be it the best pipe in the world. At the prices which were paid 
to Phillips, the Borough of Queens could have had sewers built of pipe of 
some precious metal instead of cement. 30 

The Appellants contend that they have amply proven the damages 
sustained by the City of New York. In cases involving damages, it is 
seldom that damages are proven as exactly, or that a basis for assessing 
damages is established as accurately as we have done. We respectfully 
submit that your Lordships are in position to determine, from the eviden-
ce submitted, the quantum of the damages, with a degree of precision 
which is seldom possible in damage actions. We realize of course, that 
even with the most precise proof, the fixing of damages is to a certain de-
gree arbitrary; and even if, due to certain discrepancies, ip the calcula-
tions of the fair prices, or in the evidence establishing prices charged by 
Phillips, your Lordships found it necessary to reduce the amount of dam-
ages. claimed such reduction would not be considerable. 

On the question of conspiracy, the Appellants submit that the enor-
mous prices charged by Phillips, 'coupled with the other overt acts on the 
part of the Borough officials, making it possible for Phillips to charge 
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such prices, is sufficient to give rise to their action to recover damages In the 
under the Civil Practice Act of the State of New York referred to in the Court of 
beginning of our Factum. King-sBench 

No. 3 
Although we have adduced proof linking Phillips with Connolly, the ÂK>eUant 

Borough President, and Seely, engineer in charge of sewers, so as to show Before the 
that Phillips was ennabled to charge his exhorbitant prices with the help g j ^ Bench 

IQ of the two Borough officials, we submit that it would be enought for the i s t April 1938 
purposes of our action to have proven that this unlawful conspiracy ex- (continued) 
isted only between Phillips and Seely, or only between Phillips and Con-
nolly. 

We wish to stress the fact that the evidence of the Appellants has 
not been contradicted in any w a y by the Respondents . The Respondents 
only called one witness who did not testify as to the facts of the case, but 
merely gave character evidence of one of the plaintiff's witnesses. Apart 
from that all evidence oral and documentary is the evidence of the Appel-

20 lants. The facts proven in evidence by the Appellants must therefore 
stand, unless contradicted by othe)r evidence, which has not been done in 
this case. 

The evidence shows that Phillips established a monopoly in Queens 
for the sale of precast pipe, and that during 10 years every foot of pre-
cast pipe that went into the sewers in Queens came from Phillips. The 
Respondents produced no evidence to contradict this fact. 

The evidence also shows that in connection with 47 contracts pro-
30 duced by the Appellants, Phillips charged extortionate prices to the con-

tractors who put iu their bids, on precast pipe, and that the contractors 
paid the said excessive prices to Phillips and collected the money from 
the City of New York to pay Phillips. This also is not contradicted by any 
evidence of the Respondents. 

It has been proven by the Appellants that Seely by "dolling up" 
the specifications had prevented anyone from competing with Phillips in 
the sale and manufacture of pipe in Queens. This too is uncontradicted, 
although the Respondents in their cross-examination of the Appellant's 
witnesses, attempted to exonerate Seely by the fact that he had superior 
officers from whom he would have got his instructions. Those superior 
officers were available to the Respondents as witnesses, to come to See-
ly's rescue and to testify that instructions were given to Seely to make the 
questionable changes in the specifications. It is an audacious contention 
for the Respondents to say that the Appellants should have called See-
ly's superior officers to deny that they gave Seely instructions regarding 
the changes in the specifications. The Appellants did not need to do that. 
We have proven that Seely, who was the head of the designing depart-
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ment of the Bureau of Sewers in Queens, gave instructions to make said 
changes. If this is not true, it was up to the Respondents to call Seely's 
superior officers, who were all available as witnesses, to contradict the 
Appellants on that point, or at least they might have called Seely to de-
ny it, but they have done neither and the Appellants evidence is uncon-
tradicted. £ ': . _ 

The same reasoning is adopted by the Respondents with reference 
to the Borough president. The Respondents sought to make out that in 
awarding contracts for sewers, he was subject to the control of superior 
officers or bodies, and could not have awarded contract after contract, un-
less with the approval of those who had control over him. 

In this connection it is only necessary to refer to the evidence of 
Bertram, the engineer who took Seely's place, when the latter was con-
victed of conspiracy, and who, while Seely was in office, served under 
him. At p. 257, Vol. 1, he states: "The Board of Estimate engineers never 
see the details. They see the plan and profile. By that I mean represent- 20 
ing the surface and the elevation and the slope the sewer has. They do not 
care what kind of a sewer we put in there, whether we put a rubber one 
in or a brick one in, or anything else. Those things are left to the Borough 
President." 

The Appellants are not concerned with Connolly's superior officers. 
We have established overt acts of conspiracy on the part of Connolly. It 
is even possible, and even probable that there may have been other offi-
cials of the Borough in this conspiracy. But, if the respondents wanted to 
exonerate Connolly of any complicity in the conspiracy, they had only to 30 
call these officials to contradict the evidence of the Appellants. Not hav-
ing called any witnesses to deny the facts proven by the appellants' wit-
nesses, the Respondents cannot put aside the evidence in the case by mere 
contrary assertions. 

Although they have not called any witnesses to contradict the Ap-
pellants on any point at issue, the Respondents in their argument in the 
lower court, yet had the temerity to reproach the Appellants for not hav-
ing called Phillips' co-conspirators to testify, and the Trial Judge was ap-
parently impressed by this specious argument, as he mentions it in his 
judgment that the Plaintiffs should have called Coiipolly and Seely as 
witnesses. This is placing the cart before the horse. We take civil action 
against the heirs of Phillips alleging that Pillips conspired with Connol-
ly and Seely and we should, according to the Respondents, have called 
Phillips' co-conspirators as our witnesses. We alleged a conspiracy bet-
ween Phillips, Connolly & Sgely and we have made proof linking the three 
of them in a series of overt acts, which show that they were all three pro-

40 
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secuting a common purpose, and it was up to the Respondents to call In the 
Phillips' former friends and co-conspirators to come forward and deny if Court of 
they could the charges against them. The Respondents have not done so, Kins,'s_Eench 

and the evidence, such as it is, is uncontradicted. No. 3 
The Factum 

The Respondents took the position and apparently the Trial Judge Beforeethent 

took their view, that we were prosecuting this as a criminal action, whe- ^n^s Bench 
j q re the action, where the prosecutor must produce all the witnesses who lsWpriMMs 

have a knowledge of the matters before the Court and that we had to pro- (continued) 
ve our case beyond a reasonable doubt, and if there was a doubt in the 
mind of the judge, that John M.. Phillips was guilty of conspiracy, that 
doubt should be resolved in his favor. But, this is a civil action and we 
submit that a preponderance of evidence in favor of the Appellants, is suf-
f ic ient to susta in their action. That the burden of proof w a s upon the Ap-
pellants, we admit, but once that burden of proof had been discharged by 
evidence implicating Phillips with Connolly, Seely or others in a fraudu-
lent conspiracy, then the burden shifted to the Respondents to produce 

20 evidence in rebuttal of the facts proven. 

The Respondents not having produced any evidence to contradict the 
proof of the Appellants, the facts brought out in the evidence of the Ap-
pellants must be held proven. Even the evidence of the Appellants' worst 
witnesses, uncontradicted by any other evidence, must stand, unless it is 
contradictory in itself. 

A further point which the Appellants would wish to draw to your 
Lordships' attention, is the fact that the witnesses called by the Appel-

30 lants in support of their claim, were all former associates and friends of 
Phillips, most of whom, as the evidence shows, had their finger in the pie. 
Former employees of Phillips, whom, the evidence shows, he treated very 
generously; the contractors who literally carried out his bidding and who 
were so well disposed towards him, that they all contributed $40,000.00 
to buy their benefactor a solid gold dinner set. These witnesses were cer-
tainly not unfriendly towards Phillips and perusing the evidence, it is to 
be noted that with the restrictions attached to examinations in chief, it 
was no easy task to get anything out of them, especially anything unfavor-
able to Phillips and which would also reflect on themselves. But, they 
made very willing witnesses in cross-examination by the Respondents. 
With such witnesses, whatever the Appellants were able to prove against 
Phillips and his co-conspirators, may safely be assumed to be the truth. 

Lastly, we would point out to your Lordships, the fact that the 
only witnesses examined at the trial, were John M. Smith Norris Consta-
ble, Arthur Carinther, Charles A. Schnieder, Herman F. Ahrens, and 
Mrs. Mooney. The first three gave evidence on the question of the depo-
sit of the moneys with the Montreal Safety Deposit Company. Charles E. 
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Schneider, testified as a member of the Bar of New York, proving the 
New York laws. The last two witnesses produced lists of prices of the 
Lock Joint Pipe Company's pipe from 1917 to 1927, and of Harry S. Hart 
Inc. from 1925 to 1928. All the other witnesses, 45 in number, were heard 
before a Commissioners in New York, appointed in virtue of a Rogatory 
Commission, issued by our Court. It is in the evidence of these witnesses, 
heard in New York, that is to be found the evidence relating to all facts 
connected with the conspiracy. 

Contrary to the general rule, therefore, this Court is able to judge 
and appreciate all questions of facts pertaining to this case just as well 
as the trial court. 

10 

Earlier in our argument, we have cited authorities on the question 
of what constitutes proof of conspiracy in a criminal action. We wish to 
add to what has been cited above, the following case, Paradis vs The 
King, 1934 Canada Law Reports, p. 165. In this case Mr. Justice Rinfret 
of the Supreme Court of Canada, in delivering the judgment of that 
Court, at p. 168, has admirably summarized the law on that point he sta-
tes : 

20 

30 

"But the appellant sought to discount their evidentiary value on the 
ground — to quote the learned dissenting judge — that 

"The language of the telegrams conveys no hint of any 
concealed, sinister purpose; one has to read into them what 
is not there to give them any such import. And that is all 
the writing connected with the accused that there is of re-
cord. No one professes to have been present when the alle-
ged plot was formed between Paradis and Pepin or to have 
overheard it or even to have seen them together in conferen-
ce before the fire." 

"We think the objection is untenable. Conspiracy, like all other 
crimes, may be established by inference from the conduct of the parties. 
No doubt the agreement between them is the gist of the offence, but only 
in very rare cases will it be possible to prove it by direct evidence. Ordina- ^q 
rily the evidence must proceed by steps. The actual agreement must be ga-
thered from "several isolated doings". (Kenny — "Outlines of Criminal 
Law", p. 294) having possibly little or no value taken by themselves, but 
the bearing of which one upon the other must be interpreted; and their cu-
mulative effect, properly estimated in the light of all surrounding circum-
stances, may raise a presumption of concerted purpose entitling the jury 
to find the existence of the unlawful agreement." 

(N. B. Italics are ours) 
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We wish to refer also to the case of Miller vs Regem 52 B. R., p. In the 
376, wherein Mr. Justice Howard of this Court, clearly expresses the sa- court of 
me opinion, when he states at p. 384: 

"Anyone who has studied the record will agree that 
after, what is irrelevant has been eliminated, it is very dif-
ficult to find and follow tbe thread of evidence from -the in-

jq ception of the scheme or plot to the full agreement of the 
plotters to commit the offence. That can he done only by in-
ference from isolated facts, tbe relation of the conspirators 
to each other and the parts which they severally played in 
effecting.the purpose for which the conspiracy was formed. 
Notwithstanding the appellant's express objection to proof 
by presumptions, tbat is a perfectly valid and proper form of 
proof under tbe criminal law as well as under tbe civil law." 

From tbe cumulative effect of all tbe acts of Phillips, Connolly,-
20 Seely, the contractors, and Phillips' employees and friends, interpreted 

in the light of the staggering prices charged by Phillips for his precast 
pipe, only one inference can possibly be drawn — that there was a secret 
understanding between Phillips, Connolly and Seely and other hench-
men of the above three principals, (two of whom, Connolly and Seely, 
have been convicted of conspiracy in the Criminal Courts), to assist Phil-
lips in the fraudulent business of extracting from the City of New York 
millions of dollars in the manner disclosed by the evidence in the case. 

The Appellants conclude that they are entitled to judgment award-
30 ing damages for the sum of $3,203,957.61 being the total of the excess of 

Phillips' price for pipe over the fair price. We have not gone into details 
to explain each contract, but the figures appearing in our Table "A" 
have all been taken from the evidence. 

We have, however, referred in our Factum to contract Exhibit No. 
C 57 in tbe 4tk line of Table "A" in which Phillips' excess over fair pri-
ce is shown to be $115,092.78. Then we have referred to contract Exhibit 
C 96 in tbe 16th line of Table "A" where tbe excess of Phillips' price over 
the fair price is $40,009.90. Further, we have shown that in contracts Ex-

4 0 hibit Nos. C 55, C 56 and C 58 (lines 24, 25 and 26 Table "A") the total 
sum of the excess of Phillips' profit over the fair profit is the sum of 
$721,286.70. The above 6 contracts alone prove damages to tbe City of New 
York amounting to one million dollars. 

Finally, we wish to submit for tbe consideration of your Lordships 
the question of costs. 
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The only justification for a separate defence by the Crown Trust 
Company, es qual., representing Francis Phillips, was the fact, that it was 
claimed 'the moneys hidden in Montreal belonged to Francis Phillips and 
not to John M. Phillips. In spite of the fact that the trial judge decided in 
a separate case, to which he refers in his judgment, that the moneys 
seized in this 'case were the property of John M. Phillips and therefore 
the property of his heirs, yet the learned Judge awarded in our case, costs 
to the Respondents severing in their defence Their separate defence hav- 10 
ing failed, there was no justification for awarding to them costs against 
the Appellants in the Court below. 

We also wish to point out as regards the Respondents, the Heirs of 
John M. Phillips, that even if they won, they would never have had the be-
nefit of the moneys hidden in Montreal without the action of the Appel-
lants in having seized before judgment the said moneys, which otherwise 
would have been taken by Francis Phillips, in whose name the safety de-
posit box was rented, and further secreted beyond the reach of the heirs 
of John M. Phillips. 20 

We, therefore, submit that the disposition of the costs, by a ward-
ing same against the Appellants is unjust and that the judgment of the 
Court below should also be reversed in this respect. 

Wherefore, the Appellants pray that their appeal be maintained 
and that the Respondents be condemned to pay to the Appellants the sum 
of $3,203,957.61 or such other sum as to this Honourable Court may seem 
meet, with costs in this Court and in the Court below; that the seizure be-
fore judgment in the hands of The Montreal Safe Deposit Company, be de- 30 
clared good and effective, and that the bonds now held in trust for the 
parties by The Royal Trust Company, or the proceeds thereof, be turned 
over to the Appellants on account of the above mentioned claim in prin-
cipal, interest and costs. 

The whole respectfull submitted on behalf of the Appellants. 

Montreal, April 1st, 1938. 
40 

BERTRAND, GOUDRAULT & GARNEAU, 
Attorneys for Appellants. 
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AIME GEOFFRION, K. C., 
Counsel for the Appellants. 



Table "A" showing prices charged by John M. Phillips in 'comparison with fair price. 
FROM 1922 TO 1927 ON FORTY-SEVEN CONTRACTS IN EVIDENCE. 

1 2 3 4 5 6 7 8 9 

Commission Year of 
Pipe 

Price paid Wair price Total ' Total Excess Quan- Sizes 
Contractor 

tities Prillips per foot paid Fair Paid 
Exhibit No. Award (Feet) ('Inches pe,r foot Phillips Price Phillips 

I.-C. 159 Awixa Corp. 1923 3950 90 $32.50 $18.25 $128,375.00 $ 72,087.50 $ 56,287.50 
Vol. 7 p. 3269 

2.-C.·161 " " 1925 218 '30 3.75 817.50 
I 

Vol. 9 p.-4397 112 36 4.85 543.20 
184 39 4.77 877.68 
181 96 26.19 4,740.39 

Total 695 Av. 21.59 15,000.00 $ 6,978.77 8,021.23 

3.-C.160 " u 1925 '2228 33 4.10 9,134.80 
Vol.·10 p. 4709 3990 36 4.85 19,351.50 

Total 6218 Av. 30.00 186,540.00 $ 28,486.30 158,053.70 

4.-0.57 u ee 1926 5478 54 30.00 8.99 164,340.00 49,247.22 115,092.78 
Vol. 10 p. 4797 

.L r 



1 2 3 

.'.!. 

Commission Year of 
Contractor ...... ' .. .:.. 

Exhibit No. Award 

• '. - i 

5~~C. 109 
Vol. 10 p. 4974 

Awixa Corp. 
" 

192.6 
11'" ,. 

'.!... '~ 

Total 

--4- 5 6 
;'Pipe ': ' , 

Quan- Sizes Price paid fair price 
tities Prillips'/ per foot 
(,Feet) (1Inches) pe'r foot 

to',', • i.f _896, 
1611 30 
4276 36 

'" 

6783 Av. 24.58 
", 

, 
:~l 

" 

3.0~ 
3.75 
4.85 

7 
.. ;"-: ,~--; 

Total 
; paid;,:

Phillips 

". '( , .... ,., 

Total 
_Fair -; 

- Price -' 

}.- -." 
2,n4.88, 
6",041.25 

20,738.6Q 
;.' .:~:.:. -

-)-. ".".- ',-

9 

Excess 
Paid ; 

Phillips 

: ... ,'"1 •• 

i. _ ~ ~'\,l 

137,505.27 

$661,255.00 $186,294.52 474,960.48.1 

3758 
',2 
96 

~--~,--+------+--~~~~----~~.~-----+----~-----~ 
6;-C.'j 19 Duit Inc. !92.1 35.00 26.19 131,530.00 93,767,.8,~~ 37,822.18 ~ 

, . ... ' Vol. 7' p~:-340S' ,. ~ -

7.-C.20 
- .' .-.--.• - '1 

Vol. 10 p. 4569' 

8.-C. 36 
Vol. 9 p. 4275 

9.-C.137 
Vol. 9 p. 4492 

" " 

Hammen Const. 
Co. 

Oxford Eng. Co. 

,- 'l _, .. 

',-."1 ., /: ",1 -", '0 

1925 

Total 

1925 

1925 
, - , 

'., 

Total: 
" 

2300 48 
--, 1213- 54 

4957 60 

8470 - , 

,- ... ~ . 

" 
.~~", 

3472 84 

4900 39 
3080 '42 

, .t •. 

'.- 'S040 .. -.. -

-'-Av~- 43:21 -

. "" 

37.00 ,. 

7.54 
8.99 

'11.16 
.' ,--

I , 

t.· :; 

19.47, -
;, 

4.77 
5.95 

Av. 14.55 . -:. 

' .• ~ '. 'I 

366,000.00 

$497,530.00 
'cr 

$129,944.00 

-

17,342.00 
10,904.87 
55,320.12 

$ 83,566.99 

177;214.81 

$ 67,599.84 

25,459.20 
, ... ". ;:~", r ).1!t,326.00 

320,255.19 
j-- f f • of:,', 

62,344.16 

$ii7,OO'O:OO' $' 43,:7S5:20:' "-·~~73;iI4.80 



1 2 3 4 5 

Pipe Commission Year of Quan- Sizes Price paid 
Contractor 

tities Prillips 
Exhibit No. Award (Feet) '('Inches) pe,r foot 

10.-C.l05 Everett Const. 1926 2839 36 
Vol. 10 p. 4965 Co. 2801 43 

Total 5640 Av. 35.46 

... , ..... 

11.-C.128 Petracca & 1927 1011 27 8.90 
Vol. 11 p. 5167 Peterson 

12.-C.74 Necaro Company 1925 318 27 
Vol. 10 p. 4616 3373 42 

2469 48 
1806 54 

Total 7966 Av. 21.09 
" 

13.-C. 75 .. " 1925 1631 36 
3353 39 

Total 4984 Av. 18.00 

6 7 
- --- . ----

-
Fair price Total 

per foot paid 
Phillips 

4.85 
5:95 

$190,000.00 

' ~ _ . 

2.72 $ 9,000.00 

3.03 
5.95 
7.54 
S.99 

$168,000.00 

4.85 
4:77 

.. 
$ 88,365.60 

'. j • 

$256,365.60 

8 ... 

., 

Total 
Fair 
Price 

-
13,769.15 
16,665.95 

30,435.10 

$ 2,749.92 

. 963.54 
. ,! ~ . 

20,069.35 
18,616.26 
16,235~94 

$ 55,885.09 

.. 
7,910.35 

15,993.81 
,. 

$ 23,904.16 

'J, 

$ 79,789.25 

9 - --- .-

.-
Excess 
Paid 

Phillips 

159,564.90 

$ 6,250.08 

112,114.91 

. 

$ 64.461.44 

$176,576.35 

1 r 



1 2 3 4 5 6 7 8 9 

Commission _ Year of 
Pipe 

Price paid Fair price Total Total Excess Quan- Sizes 
Contractor tities Prillips per foot paid Fair Paid 

Exhibit No. Award (Feet) ('Inches) per foot Phillips Price Phillips 

. 
14.-C.97 Muccini & Decker 1927 671 24 3.00 2.72 
Vol. 11 p. 5207 435 33 9.00 4.10 $ 15,016.00 $ 7,695.30 $ 7,320.70 

542 48 17.00 7.54 

15.-C.101 " " 1927 260 24 3.00 2.72 
Vol. 11 p. 5286 680 42 12.50 5.95 $ 19,000.00 9,624.04 9,375.96 

646 48 15.00 7.54 

16.-C.96 " " 1927 2266 36 22.50 48.5 51,000.00 10,990.10 40,009.90 
Vol. 11 p. 5198 

17.-C.95 " " 1927 300 36 11.00 4.85 142,307.00 102,522.21 39,784.79 
Vol. 11 p. 5225 3859 96 36.00 26.19 

18.-C.141 " " 1926 181 24 3.00 2.72 
Vol. 11 p. 5114 264 33 7.00 4.10 18,200.00 12,087.49 6,112.51 

515 36 8.00 4.85 
1063 48 11.00 7.54 

19.-C.142 " " 1927 250 24 3.00 2.72 
Vol. 11 p. 5275 250 30 7.00 3.75 

250 33 8.00 4.10 18,000.00 9,798.32 8,201.68 
320 36 9.00 4.85 
260 39 10.00 4.77 
527 45 12.00 6.06 . 

$263,523.00 152,717.45 110,805.54 



1 2 3 4 5 6 7 8 9 

Commission Year of 
Pipe 

Price paid tFair price Total Total Excess 
Quan- Sizes 

Contractor tities Prillips per foot paid Fair Paid 
Exhibit No. Award (Feet) ('Inches) per foot Phillips Price Phillips 

20.-C.77 ~uccini & Decker 1924 781 54 12.00 8.99 
Vol. 8 p. 3641 536 66 13.10 10.98 

573 84 30.00 10.47 $ 97,000.00 76,757.06 20,242.94 
2012 96 31.50 26.19 

21.-C.79 " " 1925 564 33 7.50 4.10 
Vol. 10 p. 4599 2807 72 22.00 15.74 66,000.00 46,494.58 19,505.42 

22.-C.78 " " 1925 3621 54 45.00 8.99 163,000.00 32,552.79 130,447.21 
Vol. 10 p. 4553 

23.-C.I00 " " 1925 .583 36 12.50 4.85 12,740.50 4,535.20 8,205.3(1 
Vol. 10 p. 4660 - - ... - 287 42. 19.00 5.95 -. 

24.-C.55 " " 1926 3650 42 45.00 5.95 . 164,250.00 21,627.51) 142,622.50 
Vol. 10 p. 4767 

25.-C.56 " " 1926 6580 42 45.00 -5.95 296,100.00 39,151.00 256,949.00 
Vol. 10 p. 4782 

26.-C.58 " " 1926 677 33 30.00 4.10 20,310.00 2,775.70 17,534.30 
Vol. 10 p.4814 7778 42 45.00 5.95 350,460.00 46,279.10 304,180.90 

27.-C.81 " " 1926 2807 42 5.95 57,620.00 17,862.81 39,757.19 
Vol. 11 p. 5097 154 48 Av •. 19.43 7.54 

28.-C.80 II " 1926 488 66 21.48 10.98 10,680.00 5,358.24 5,321.76 
Vol. 11 p. 5083 

29.-C. 138 " " 1926 1524 84 27.56 19.47 42,000.00 29,672.28 12,327.72 
Vol. 11 p.5117 



1 2 3 4 5 6 7 8 9 

Commission Year of 
Pipe 

Price paid Fair price Total Total Excess Quan- Sizes Contractor 
tities Prillips per foot paid Fair Paid 

Exhibit No. Award (Feet) (,Inches per foot Phillips Price Phillips 

30.-C.99 Muccini & Decker 1927 270 30 6.70 3.75 12,300.00 4,926.45 7,373.55 
Vol. 11 p. 5218 I 807 36 13.00 4.85 
31.-C.98 " " 1927 2776 54 16.40 8.99 81,000.00 51,240.14 29,759.26 
Vol. 11 p. 5192 1350 84 26.40 19.47 

$1,373,460.50 $379,233.45 994,227.05 

32.-C.31 H. J. Mullen 1922 4406 96 30.00 22.45 $132,180.00 $ 98,914.70 $ 33,265.30 
Vol. 6 p. 2792 Cont. Co. 982 90 30.00 18.25 29,460.00 17,921.50 11,538.50 

278 66 20.00 9.47 5,560.00 . 2,632.66 2,927.34 

33.-C.30 " " 1925 639 24 2.72 
Vol. 10 p. 4642 3295 27 Av. 17.55 3.03 131,000.00 24,963.18 106,036.82 

3531 30 3.75 

$298,200.00 $144,432.04 $153,767.96 

34.-C.204 Angelo Paino 1924 260 33 8.50 4.10 
Vol. 8 p. 3895 184 36 10.00 4.85 

20 45 13.00 6.06 68,032.00 29,754.69 38,277.31 
2745 54 22.00 8.99 

273 66 25.00 10.98 



1 2 3 4 5 6'; 7; 8J 91 
.. , ,. 

Commission Year of 
p.ipe 

Pricetfaitl Fairpri~e Total~ Total I Excess; 
Qua:ri':' Sizes 

Contractor 
titiE~s~ Pril1ips~ per,:foot paid l Fair2: . Raid1 

Exhibit~ No. Award (Feet) I (IInches) pe'r foot l
, Phillips Price Phillips 

35.-C. 205 Angelo Paino 1925 2()lm 90 Av. 38.00 21.45 240,464.00 155,775.36 84,688.64 
Vol: 9,' p. 425~t 4264' 96 26.19 

36.-C.206 II II 1925 4850 66 46.39 10.98 225,000.00 53,253.00 171.747.00 
VOl: 10 p: 453V 

37.-C.207 II II 1926 256 30 7.00 3.75 
Vol. 11 p. 5103 676 39, r4:00 4~77 

256 45 16:00 0:06 
505 60 18.00 11~16, 118,386.00 76,986.76 41,,~~~.24 

1516 78 26.00 14.83 
4~8 90 30.0~ 2t.45 

1280 96 33.00 26.19 

3S.-C.208 .. .. 1927 70 36 4.85 
Vol. 11 p. 5186 29,711 7,8 Av. 30:,77 14.83- 150,000.00 80,087.94 69,912.06 

1833 84 1'9:41-
29.-C.209 .. II 1927 4057 33 Av. 14!.7i'Z 4'.10 75,000.00 21,571.00 53,429.00 
Vol. 11 p. 5234 1'018 36 4.85 

40.-C.210 c,'," ,r' 1927' 1006' 2'4' 2:72' 
Vol: tl, Ii 5246 918 54 Xv. 19.35 8.99 71f, 000: 00 48;9'15.11 26;024.89 

1951 84, t9~41' 
- -
$951,882.00 $466,403.86 $485,478.14 



1 2 3 4 5 6 7 8 9 

Commission Year of 
Pipe 

Price paid [Fair price Total Total Excess Quan- Sizes Contractor 
tities Prillips per foot paid Fair Paid 

Exhibit No. Award (Feet) (!Inches pe'r foot Phillips Price Phillips 

41.-C.131 Kennedy & 1924 1291 84 27.00 19.47 
Vol. 8 p. 3770 Smith Inc. 1044 78 23.00 14.83 

636 66 20.50 10.98 95,000.00 59,968.18 35,031.82 
772 54 18.00 8.99 
695 48 12.25 7.54 
39 39 10.25 4.77 

42.-C. 132 " " 1925 1809 24 4.50 2.72 8,140.50 4,920.48 3,220.02 
Vol. 9 p. 4037 1857 27 6.50 3.03 12,070.50 5.626.71 6,443.79 

1391 33 9.00 4.10 12,519.00 5,70:UO 6,815.90 
1787 39 11.00 4.77 19,657.00 8,523.99 11,133.01 

43.-C.133 '" " 1925 572 33 Av. 15.28 4.10 12,500.00 3,030.64 9,469.36 
Vol. 10 p. 4676 252 24 2.72 

44.-C.140- " " 1926 254 45 14.00 6.06 
Vol. 10 p. 4729 815 51 17.00 9.21 44,291.00 23,802.51 20,488.49 

1344 63 20.00 10.98 

45.-C.134 " " 1926 976 6E 23.00 10.98 22,448.00 10,716.48 11,731.52 
Vol. 10 p. 4841 1873 60 18.00 11.16 33,714.00 20,902.68 12,811.32 

532 54 13.00 8.99 6,916.00 4,782.68 2,133.32 
261 51 12.00 9.21 3,1.32.00 2,403.81 728.19 
871 30 7.00 3.75 6.0!-l7.00 3,266.25 2,830.75 



1 2 3 4 5 

Commission Year of 
Pipe 

Price paid Quan- Sizes 
Contractor 

tities Prillips 
Exhibit No. Award (Feet) (!Inches) per foot 

41.-C.131 Kennedy & 1924 236 27 6.00 
Vol. 8 p. 3770 Smith Inc. 276 39 8.00 

728 57 14.00 
736 66 20.00 
484 72 23.00 

47.-C.136 " " 1927 320 27 
Vol. 11 p. 5172 647 36 

2321 45 Av. 16.31 
1029 48 

893 66 

6 7 

lFairprice Total 
per foot paid 

Phillips 

3.03 1,416.00 

4.77 2,208.00 

11.71 10,192.00 

10.98 14,720.00 

15.74 11,132.00 

3.03 
4.85 
6.06 85,000.00 

7.54 
10.98 

$401,153.00 

8 

Total 
Fair 
Price 

715.08 
1,316.52 
8,o24.RS 
8,081.28 
7,618.16 

35,736.61 

$214,640.04 

9 

Excess 
Paid 

Phillips 

700.92 
891.48 

2,667.12 
6,63R.72 
3,513.84 

49,263.39 

$186,512.96 

l 
i 



TABLE "B" Comparaison, year by year (1922 to 1927) of Phillips' prices for Lock Joint Pipe sold in Queens, with the prices of the Lock Joint Pipe, outside of Queens. 

24" 27" 30" 33" 36" 39" 42" 

1.60 1.65 2.50 2.00 2.15 2.85 3.00 3.00 3.60 3.90 4.25 
LOCK .JOINT PIPE CO. 

3.30 
1922 

.J. 1\1. PHILLIPS. 

2.25 1.65 2.05 2.95 3.70 2.90 4,40 3.35 4.05 
LOCK .JOINT PIPE CO. 

1923 

.J. 1\f. PHILLIPS. 

LOCK .JOINT PIPE CO. 
2.15 2.10 3.00 5.30 

1924 
8.50 10.00 10.25 

,J. 1\1. PHILLIPS. 

1.90 1.80 2.45 2.25 2.55 2.50 3.40 3.00 3.35 3.50 3.25 4.50 3.80 
LOCK JOINT PIPE CO. 

3.00 3.10 3.90 4.55 
1925 

17.55 4.50 21.09 17.55 21.59 17.55 30.00 7.50 21.59 30.00 21.59 14.55 14.55 21.09 
.J. )1. PHILLIPS. 

15.28 6.50 9.00 15.28 18.00 12.50 18.00 11.00 19.00 

1.80 2.20 3.15 . 3.95 
LOCK JOINT PIPE CO. 

1926 
3.00 24.58 6.00 24.58 7.00 7.00 30.00 24.58 35,46 14.00 8.00 35,46 45.00 45.00 

J. )1:. PHILLIPS. 
7.00 8.00 45.00 19.43 

LOCK JOINT PIPE CO. 1.55 1.90 2.25 2.80 2.10 2.70 3.65 4.60 

2.55 2,45 
1927 

3.00 3.00 8.90 16.31 7.00 6.70 9.00 8.00 22.50 11.00 30.77 16.31 10.00 12.50 
.J. M. PHILLIPS. 

3.00 19.35 14.77 9.00 13.00 14.77 

48" 51" 54" 57" 60" 63" 66" 72" 78" 84" 90" 

LOCK JOINT PIPE CO. 5.35 5.60 

1922 

.J. M. PHILLIPS. 20.00 30.00 

LOCK JOINT PIPE CO. 5.20 5.70 7.55 8.80 9.00 12.10 

1923 

J. 1\1. PHILLIPS. . 32.50 
. 

\ 

LOCK .JOINT PIPE CO. 9.25 13.75 15.25 18.25 

1924 

.J. M. PHILLIPS. 12.25 12.00 22.00 13.10 25.00 23.00 30.00 27.00 

18.00 20.50 

LOCK JOINT PIPE CO. 5.00 6.25 8.75 13.65 8.65 12.40 13.75 13.50 

1925 

,J. M. PHILLIPS. 43.21 21.09 43.21 21.09 43.21 46.39 22.00 37.00 38.00 

45.00 

LOCK ,TOINT PIPE CO. 4.90 5.90 8.80 9.75 12.00 

1926 

.J. M. PHILLIPS. 11.00 19.43 17.00 12.00 30.00 13.00 14.00 18.00 18.00 20.00 21,48 23.00 23.00 26.00 27.56 30.00 

20.00 

LOCK .JOINT PIPE CO. 5.80 4.80 7.74 10.78 13.25 14.21 

1927 5.30 5.15 

J. 1\1:. PHILLIPS. 17.00 15.00 19.35 16.31 30.77 26.40 30.77 
16,40 16.31 19.35 

4.15 

5.95 

13.00 

16.00 

12.00 

30.00 

35.00 

21.59 

33.00 

36.00 

45" 

4.50 

14.00 

16.31 

96" 

31.50 

38.00 

-
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In the 
Court ol 

King's Bench Evidence of prices paid to Phillips on the 47 contracts listed 
in Table "A" appended to Appellants' Factum. No. 3 

The Factum 
of Appellant 
Before the 
Court of 
King's Bench 
1st April 1938 
(continued) (N.B. All references are to the exact page of the evidence where the 

proof of payment appears.) 

No. 1.— Contract Exh. No. C7-159— (25th Street.) 
Testimony of Claire D. Schlemmer, President of Awixa Corp. 
Vol. 8, pp. 1031 & 1032. 

No. 2.— Contract Exh. No. C-161—(Iloratmann Ave.) 
Testimony of Schlemmer, 
Vol. 3, p. 1032. 

No. 3 . - - Contract Exh. No. C-160-
Testimony of Schlemmer 
Vol. 3, p. 1034. 

(158th Street No. 1.) 

No. 4 . -- Contract Exh. No. C-57— -(Foch Blvd.) 
Testimony of Schlemmer 
Vol. 3, p. 1035. 

No. 5 . - -Contract Exh. No. C-109 — 
to Hollis Ct. Blvd.) 
Testimony of Schlemmer 
Vol. 3, p. 1036. 

•(Jamaica Ave. Cross Island Blvd 

No. 6.— Contract Exh. No. C-19—(Fisk Ave.) 
Testimony of John J. Creem, President of Duit Inc. 
Vol. 1, pp. 326 and 327, 
and Exh. No. C-26 (Vol. 8, p. 3759) being cancelled cheques 
produced in the testimony of the said John J. Creem, Vol. 1 
at p. 361. 

No. 7.— Contract Exh. No. C-20—{Farmers Blvd. No. 3.) 
Testimony of John J. Creem, 
Vol. 1, pp. 328 and 329 
also Exh. No. C-27 (Vol. 10, p. 4745) being cancelled cheques, 
produced by the said John J. Creem (Vol. 1, p. 362). 
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No. 8.— Contract Exh. No. (7-36—(150fh Ave., No. 2) tn the 

Testimony of Paul W. Paulsen, New York Representative of Kin f̂ Bench 
Hammen Construction Co. — 

No. 3 
Yol. 1, p. 473. Factum 

' x of Appellant 
also Exh. No. C-42 (Yol. 9, p. 4428) being receipted invoice and Before the 
Exh. No. C-44 (Yol. 10, p. 4514) being cancelled cheque, re- gag's Bench 

i o presenting part payment on this contract, produced by Paul- ist April 1938 
S e n ( Y O I . 1 , p . 4 8 4 ) (continued) 

Paulsen says at p. 486 of Vol. 1 tbat tbe full amount was paid 
Phillips on this contract uitnough he has no receipt or cheque 
for the balance. >JL_. 

No. 9.— Contract Exh. No. C-137—(150th (Street) 
Testimony of George A. Everett, Vice-President of Oxford 
Engineering Co. 

20 Vol. 2, p. 875. 
Also produced Exh. C-151 (Vol. 11, p. 5029) cancelled cheques 
for part payment. 

No. 10.— Contract Exh. No. (7-105—(Brinkerhoff Ave.) 
Testimony of Geo. A. Everett of the Everett Construction Co. 
Vol. 2, p. 875 (bottom) and p. 876 (top) 
also Exh. C-152 (Vol. 11, p. 5078) being 3 cancelled cheques 

2Q totalling $170,000.00 given in part payment for pipe. 

Testimony of Earl L. Peterson of the firm of Petracca and 
Peterson. 

No. 11.— Contract Exh. No. (7-128—(130th Street.) 
Testimony of 
Peterson. 
Vol. 2, p. 965. 

No. 12.— Contract Exh. No. C-74—(Amstel Ave.) 
Testimony of James L. Carey, Vice-Pres. and Gen. Manager 
of the Necaro Company, 
Vol. 2, p. 660. 

No. 13— Contract Exh. No. (7-74—(150th Street.) 
Testimony of James L. Carey, 
Vol. 2, p. 661. 
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Contract Exh. No. C-97— {38th Street) 
Testimony of Albert Decker of the firm of Muccini and Dec-
ker. 
Vol. 2, p. 682 Decker produces original ledger sheets on which 
are entered all payments for pipe to Phillips, or to other per-
sons at Phillips' request, in connection with the 18 contracts 
awarded to Muccini and Decker. These ledger sheets are pro- 10 
duced as Exh. No. C-86 (Vol. 7, pp. 3368 to 3373). 
Payment of $15,016.00 for pipe on Contract Exh. No. C-97 
(38 Street) appears on p. 3372 (sheet No. 4) of this exhibit, 
(the 10th figure from the top on the right hand side). 
Also testimony of Decker (Vol. 2, p. 693.) 

No. 15— Contract Exh. No. (7-101—(21s*. Street) 
See Exhibit C-86 Vol. 7 at p. 3372 
ninth figure down on the right hand side). 
Also testimony of Decker, Vol. 2 at p. 693. 

No. 16.— Contract Exh. No. (7,-96— {Beach 32nd Street) 
See Exh. C-86 (Vol. 7 at p. 3372 (the seventh figure from the 
top on -the right hand side) 
Also testimony of Decker, Vol. 2 at p. 693. 

No. 17.— Contract Exh. (7-95—(Decker Street) 
See Exhibit C-86 (Vol. 7 at p. 3372 tbe 12th figure from the 
top on the right hand side) 
Also testimony of Decker Vol. 2, p. 693. 

No. 18.— Contract Exh. No. (7-141— {88th Street) (Sutter Ave.) 
See Exhibit C-86 (Vol. 7 at p. 3372, the second figure from the 
top on the right hand side) 
Also testimony of Decker, Vol. 2, p. 693. 

No. 19.— Contract Exh. No. (7-142— (45(7* Ave.) 
See Exhibit C-86 (Vol. 7 at p. 3372, the 13th figure from the 
top on the right hand side) 
Also testimony of Decker, Vol. 2, p. 693. 

In the N O . 1 4 . 
Court of 

King's Bench 

No. 3 
The Factum 
of Appellant 
Before the 
Court of 
King's Bench 
lst Apri l 1938 
(continued) 
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No. 20.— Contract Exh. No. (7-77—(Grand Ave.) In the 

See Exhibit C-86 (Vol. 7 at p. 3369, the first figure at the top Kî "s
rt

Be
0^ch 

right hand side) — 
Also testimony of Decker, Yol. 2, p. 693. The Factum 

——. of Appellant 
THE 

No. 21.— Contract Exh. No. (7-79—{Queen s Blvd.) court of 

See Exhibit C-86 (Yol. 7 at p. 3369, the second figure from the fst̂ priMolis 
1 0 top at the right hand side) (continued) 

Also testimony of Decker, Yol. 2, p. 691 (bottom) and p. 692 
(top). 

No. 22.— Contract Exh. No. (7-78— {Farmer's Blvd. No. 4) 
See Exhibit C-86 (Yol. 7 at p. 3369, the 3rd figure from top 
ou the right side) 
Also Decker's testimony Yol. 2, p. 692. 

2 0 No. 23.— Contract Exh. No. C-100—{Folk Ave.) 
See Exhibit C-86 (Yol. 7 at p. 3369, the 5th set of figures from 
the top at the right hand side. 
Also -testimony of Decker, Yol. 2, p. 692. 

Contract Exh. No. (7-55—(Hampstead Ave.) 
See Exhibit C-86 (Yol. 7 at p. 3370, the 3rd figure from the 
top at the right hand side) 
Also testimony of Decker, Vol. 2, p. 692. 

No. 25.— Contract Exh. No. (7-56—{Springfield Blvd.) 
See Exhibit C-86 (Vol. 7 at p. 3370, the second figure from the 
top on the right hand side) 
Also testimony of Decker, Yol. 2, p. 692. 

Contract Exh. No. (7-58—{Jamaica Ave.) 
See Exhibit C-86 (Vol. 7 at p. 3370, the 4th set of figures from 
the top pn the right hand side) 
Also testimony of Decker, Yol. 2, p. 692. 

No. 27.— Contract Exh. No. C-81—{Brinkerhoff Ave. No. 2) 
See Exhibit C-86 (Vol. 7 at p. 3370, the second last figure at 
the bottom on the right hand side) 
Also testimony of Decker, Yol. 2, p. 692. 

No. 24.— 

30 

No. 26.— 

40 



— 6 2 — 

In the NO. 14. 
Court of 

King's Bench 

No. 3 
The Factum 
of Appellant 
Before the 
Court of 
King's Bench 
1st Apri l 1938 
(continued) 

No. 28.— Contract Exh. No. G-8U—(108th Street) 
See Exhibit C-86 (Vol. 7 at p. 3372, the 3rd figure from the top 
on the right hand side) 
Also testimony of Decker, Vol. 2, p. 693. 

No. 29— Contract Exh. No. C-138— (Monroe Street) 
See Exhibit C-86 (Vol. 7 at p. 3372, the 4th figure from the top , Q 
on the right hand side) 
Also testimony of Decker, Vol. 2, p. 693. 

No. 30.— Contract Exh. No. C-99—(Ditmars Ave.) 
See Exhibit C-86 (Vol. 7 at p. 3372, the 8th figure from the top 
on the right hand side) 
Also testimony of Decker, Vol. 2, p. 693. 

No. 31.— Contract Exh. No. 0-98—(Itockaway Blvd.) 9( 

See Exhibit C-86 (Vol. 7 at p. 3372, the 6th figure from the top ~ 
on the right hand side) 
Also testimony of Decker, Vol. 2, p. 693. 

No. 32.— Contract Exh. No. 0-31—(Norioood Place) 
See testimony of William H. Hastings, treasurer of H. G. 
Mullen Construction Company. Vol. 1 at pp. 421 and 423. 
Also Exhibit C-32 (Vol. 6, p. 2905) 

—' 30 
No. 33.— Contract Exh. No. 0-30—(158t/t Street No. 2) 

Testimony of William H. Hastings. 
Vol. 1 at pp. 415 and 416 
Also Exhibit C-32 (sheet No. 2) Vol. 6, p. 2907. 

No. 34.— Contract Exh. No. 0-204— {Broadway) 
Testimony of Angelo Paino, (Vol. 3, p. 1120 (at the bottom of 
the page) and p. 1123 where Paino identifies photostatic co-
pies of 34 cheques produced as Exhibit C-228 (Vol. 7, p. 3374 40 
et seq.) proving payment to Phillips by Paino of $834,129.40 
on account for all the contracts for pipe. 
See also Paino's testimony in Vol. 3 at p. 1112 where Exh. C-
223 is produced being contract between Phillips and Paino 
for pipe in connection with the Broadway job. (Vol. 8, 
p. 3766). 
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10 

No. 35.— Contract Exh. No. <7-205—(150f/i Ave., No. 1) 
Testimony of Paino, Vol.3, pp. 1114 and 1115 
Also Exhibit C-224 (Vol.9, p. 4247). 

No. 36.— Contract Exh. No. (7-206— (Farmers Blvd., No. 1) 
Testimony of Paino, Vol. 3, pp. 1116 and 1117 
also exhibit C-225 (Vol. 10, p. 4527). 

20 

No. 37— Contract Exh. No. (7-207— (Hayes Ave.) 
Testimony of Paino, Vol. 3, pp. 1117 and 1118. 
Also Exhibit C-226 (Vol. 11, p. 5048) 

" " C-226a " " p. 5050) . 

No. 38.— Contract Exh. No. (7-208— (124M Street) 
Testimony of Paino Vol. 3, p. 1118 (bottom) and p. 1119 (top) 
Also Exhibit C-227 (Vol. 11 p. 5153). 

No. 39.— Contract Exh. No. C-2m—(Sutphin Blvd.) 
Deposition of Paino, Vol. 3, p. 1057 and at p. 1123 at the bot-
tom and 1124 at the top. Except for the testimony of Paino 
that the pipe in this contract was paid for, there is no evi-
dence in the record as to the exact amount. 

In the 
Court of 

King's Bench 

No. 3 
The Factum 
of AppeUant 
Before the 
Court of 
King's Bench 
lst Apri l 1938 

• (continued) 

No. 40.— Contract Exh. No. C-210~(Tuckerton Street) 
Deposition of Paino, Vol. 3, pp. 1123 and 1124. Except for the 
testimony of Paino that the pipe in this contract was paid 
for, there is no proof of the exact amount. 

No. 41.— Contract Exh. No. ( 7 - 1 3 1 — S t r e e t ) 
Testimony of Covert F. Smith, President of Kennedy & Smith 
Incorporated Vol. 2, pp. 859 & 860 and 864. 
At p. 861, Smith Produces a statement, which he verifies con-
taining the quantities, the sizes and prices of pipe bought from 
Phillips in connection with the seven contracts which are list-

40 ed in Table "A" of Appellants' factum. The said statement is 
produced as Exhibit C-146 and was replaced by Exhibit C-
153; it is to be found in Vol. 11 at p. 5330. 

No. 42.— Contract Exh. No. (7-132—(Laburnum Ave.) 
See Exhibit C-153 (Vol. 11, p. 5330) 
and testimony of Smith, (Vol. 2, pp. 859, 860, 861 and 864). 
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In the 
Court of 

King's Bench 

No. 3 
The Factum 
of Appellant 
Before the 
Court of 
King*3 Bench 
1st Apri l 1938 
(continued) 

No. 43.— Contract Exh. No. C-133—(Woodside Ave.) 
See Exhibit C-153 (Vol. 11 at p. 5331) 
and deposition of Smith Vol. 22 pp. 859, 860, 861 and 864). 

No. 44.— Contract Exh. No. C-140—(North Conduit Ave.) 
See Exhibit C-153 (Vol. 11 at p. 5331) 
Also deposition of Smith, (Vol. 2, pp. 859, 8602 861 and 864). 10 

No. 45.— Contract Exh. No. (7-134—{Hazen Street) 
See Exhibit C-153 (Vol. 11 at p. 5331) 
Also deposition of Smith, (Vol. 2, pp. 859, 8002 861 and 864). 

No. 46.— Contract Exh. No. C-lto—(Pollc Ave.) 
See Exhibit C-153 (Vol. 11, pp. 5331 and 5332) 
Also deposition of Smith, (Vol. 2, pp. 859, 860, 861 and 864). 2() 

No. 47.— Contract Exh. No. C-136— {Grove St. or 4,0th Ave.) 
See Exhibit C-153 (Vol. 11, p. 5332) 
Also deposition of Smith, (Vol. 2, pp. 859, 860, 861 and 864). 

30 

40 
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Ho* 4 In the 

Court of 

The Factum of Respondents The Crown Trust Company et al., Kincr'LB<'m'h 

es-qual., for the Heirs of the late Francis Phillips, Before t h e 4 , 
_ . _ , _ . ' The Factum of Court of King's Bench. respondents 

The Crown 
T r u s t 
Company 

JQ This Factum is complementary to the Factum on behalf of the heirs ^"{j;®^1" 
of late John M. Phillips, submitted by Messrs. Magee, Nicholson & O'Don- of the late 
nell. Tbe Defendants en reprise d'instance avail themselves of tbe argu-
ment and statement of fact advanced by Attorneys for the Heirs of tbe Before the 
late John M. Phillips in their factum. court of 

r King's Bench. 
15 March 1938. 

The People of the State of New York, exercising the rights of the 
City of New York, have brought an action against the Heirs of the late 
John M. Phillips, for $3,405,449.02. The People contend that the late John 
M. Phillips conspired with Maurice E. Connolly, Frederick C. Seeley and 

20 divers other persons to defraud the City of the amount claimed. 
On the 23rd day of November, 1934, the Honourable the late. Mr. 

Justice Wilfrid Mercier dismissed the People's action with costs. This is 
an appeal by the People from that Judgment. 

1. THE FACTS 
(In epitome) 

30 The events giving rise to the Plaintiff's claim, took place in the Bo-
rough of Queens, City of New York, between 1917 and 1928. New York 
City is divided into five Boroughs. Queens is of recent establishment. Its 
population increased in a few years from Two hundred thousand to One 
million and eighty thousand (Yol. I, p. 251). To meet the needs of this 
rapid growth, many sewers were constructed. "We built more sewers in 
one year than were built in all time previous" said one of the City engi-
neers, (Vo(. I, p. 252). Elsewhere he said "this year we built more than 
we ever did before, But we did build a high as seventeen miles in one 
year during this period". (Vol. I, p. 252). Between the 23rd of Septem-
ber, 1917 and the 23rd November, 1927, three hundred and forty-seven 
contracts for the construction of sewers were signed and executed (Vol. 
I, p. 276). ,The aggregate of the low bids of the contractors to whom the 
work was awarded amounted to Forty-one million, eight hundred and six-
ty-nine thousand, seven hundred: and sixty-nine dollars and seventy four 
cents ($41,869,769.74), (Vol. I, p. 279). The sewers were built principally 
in Jamaica, a part of the Borough of Queens, which comprised twenty-
four thousand square acres, and in Rockaway, another part of the same 
Borough. The land was low and wet. Much of the construction work was 
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in the carried on amid utmost difficulty and well below sea level. (Yol. I, p. 
Court of 9 7 - j \ 

King's Bench ^'•*-)• 

The Factum of John M. Phillips was a salesman of precast concrete sewer pipe. 
Kespondents Later be became a manufacturer of this pipe. Before 1917 sewers bad been 
Trust r°wn constructed in Queens in masonry or in solid concrete. This type of con-
Company struction is knoAvn thi'ougbout the case as "monolithic" or type "A". 
et al., es-qual., ^ 

of the late About 1917 the Borough revised its seAArers specification; Tliereaf-
phim> ter seAvers might be built of reinforced concrete pipe called "precast" or 
Before the of masonry or solid concrete called "monolithic". In the specifications 
Khû s °Bench "monolitbic" is called "Type A" and "precast" "Type B". For some time 
15 March 1938. previously the precast pipe had elseAvhere been a competitor of masonry 
(continued) a n ( j s o l id concrete in seAver construction, but it was not until about 1917 

that its use was approved by the Borough of Queens. It is contended that 
Phillips conspired Avith Connolly, Avho Avas the President of the Borough 
of Queens ,and Seeley, Avko Avas an assistant engineer in the employ of the 
Borough, so to alter the specifications that all seAvers Avould be construc- 20 
ted of the pipe manufactured by the Lock Joint Pipe Company the sale 
of Avhich was promoted by Phillips. 

In the summer of 1928, one of the periodical investigations for 
which NeAv York is famous, was started. It was a political vendetta. Con-
nolly and Seeley were tried and convicted. Phillips was not tried. He died 
on July 3rd, 1928. He left surviving bim, bis widow, a son, Francis, and a 
daughter, Helen, Francis was a minor, emancipated by marriage. The 
CroAvn Trust Company of Montreal Avas appointed Curator to bis property 
on the 18th of April, 1928. He was killed in an aeroplane crash on the 
26th of June, 1929. He left a widow, nee Elizabeth Ellen (knoAvn as El-
len Carroll) Baines, also a minor, and a child Helen Frances Phillips. On 
the 9th of October, 1929, the CroAvn Trust Company was appointed Cura-
tor to the property of the minor Elizabeth Ellen Phillips, emancipated by 
marriage, and also, to her cftild Helen Frances, issue of the marriage of 
Elizabeth Ellen Baines and the late Francis Phillips. 

Within a few days of John Phillips' death thig action was brought 
The Plaintiff contends that as a result of the conspiracy between Phil- ^Q 
lips, Connolly and Seeley, the City of New York paid for work done and 
material and equipment supplied in the construction of sewers in the Bo-
rough of Queens, large sums of money in excess of the fair, reasonable 
and proper cost thereof. 

The Plaintiff seized at the time of taking the action an amount of 
Three hundred and twelve thousand dollars cash in a safety deposit in 
the Montreal Safe Deposit Company, rented by and in the name of Fran-

30 
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cis Phillips, son of the late John M. Phillips, and alleged that the money in the 
was the property of John M. Phillips. KtS^Bench 

The money had been deposited in the box on January 23rd, 1928. ^ F
N

a^m of 
When the box was opened the funds were, by consent of Attorneys for Respondents 
the Plaintiff and Attorneys for the Estate John M. Phillips, deposited in 1rown 

the Royal Trust Company, where they still are. company 
et al., es-qual., 

The heirs of John M. Phillips appeared in the action through of the late 
Messrs. Cook and Magee, Subsequently Francis Phillips acting through f^F1® 
his Curator, the Crown Trust Company, and represented by the under- Before the 
signed, severed in his defence, alleging that the money found in the depo- °3ench 
sit box was his property and did not belong to the Estate of his father, is March ms. 
Neither Franc i s Phi l l ips nor his Curator authorized the deposit wi th The 
Royal Trust Company. The Crown Trust Company, et al., is therefore free 
to question the legality of the seizure in the hands of the Montreal Safe 
Deposit Company. 

20 
On November 13th 1929 the Crown Trust Company appeared as 

Defendant en reprise d'instance in its character of curator to the property 
of both Elizabeth Ellen Phillips and of her daughter Helen Frances 
Phillips. On the 5th of October, 1932, Elizabeth Ellen Phillips having be-
come of age and having married Clarence L. Paulsen, a merchant of Spo-
kane, Washington, was authorized by her husband to continue the defence 
on her own behalf. 

The Defendants, en reprise d'instance, severing in their defence 
30 are, therefore, the Crown Trust Company representing the minor Helen 

Frances Paulsen, and Elizabeth Ellen Phillips Paulsen authorized by her 
husband, Clarence L. Paulsen, hereinafter called Respondents. 

There is no issue in this case between the heir of John M. Phillips 
and Respondents. If Appellants are successful in the appeal, there can be 
no possible issue between the heirs of John M. Phillips and the Respon-
dents; if Appellants lose ,the Issues between the heirs of John M. Phil-
lips and Respondents may be determined in the case of the Bank of Rock-

. n ville Centre Trust Company against Chase National Bank of the City of 
4 U New York es qual et al, S. C. No. 110169. 

2. THE PLEADINGS 

The Writ was issued in this case on the 9th of July 1928. Messrs. 
Cook & Magee appeared for the. Defendants, the Heirs of the late John M. 
Phillips, on the 17th of July, 1928. In their declaration dated January 
23rd, 1929, and which contains 33 pages of legal cap (Case Volume I, p. 
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in the 2) ) . Plaintiffs alleged the death of John M. Phillips, the indebtedness of 
King-sBench Defendants to Plaintiffs in the sum of $3,405,449.02; 

The Factum of that (par. 9) from January, 1917, to April 2nd, 1928, John M. Pliil-
iiespondents lips, Maurice E. Connolly and Frederick C. Seeley, did unlawfully, wil-
Trustrow" fully? knowingly and corruptly, conspire, combine, confederate and agree 
Company together with each other, and with divers other persons, to Plaintiffs un-
fo/ti'mHrire'' known, to cheat and defraud the City of New York out of property, and ]q 
of the late did cause the City of New York to pay large sums of money for work done 
Phmips, aiul material and equipment supplied to construct pipe sewers in the Bo-
Before the rough of Queens, in excess of the fair, reasonable and prorper costs tlie-
Court of f 
King's Bench. l e u l -
15 March 1938. 
(continued) that (par. 10, p. 3) they caused specifications for the construction 

of pipe sewers in the Borough of Queens to provide as an alternative to 
thp use of a monolithic type of sewer, precast pipe', and did cause the spe-
cifications for precast pipe to be unlawfully and fraudulently framed 
and designed so as to tend to preclude the use of any precast pipe, hut a 20 
precast pipe manufactured and sold by the Lock Joint Pipe Company of 
which John M. Phillips had the exclusive sale at all material times in the 
Borough of Queens (pars. 11, 12); 

that Frederick C. Seeley fraudulently and wrongfully incorporated 
in the specifications, plans, profiles and details for the contrac-
tion of pipe sewers in the Borough of Queens, such unnecessary and 
unreasonable requirements covering the method of construction of mono-
lithic types of sewer as to prevent contractors submitting bids at a lower 
figure than bids for the construction of sewers of precast concrete sewer 
pipe (par. 12); 

30 

that said Seeley caused the plans and specifications for construc-
tion of pipe sewers in the Borough of Queens to require the construction 
of pipe sewers in the Borough of Queens to require in the monolithic type 
of construction thereof, the insertion of a so called water-proofing mem-
brane in the invert of said sewer structure, and another specifications re-
quiring in the monolithic type that arch forms be kept in place twenty-one 
days (par. 14). 4 Q 

That further, Maurice E. Connolly rejected all bids for sewer con-
tracts when the lowest bidder was not favourable to John M. Phillips 
(par. 15), and awarded contracts for the construction of pipe sewers to 
bidders whose bid exceeded any fair and reasonable costs of construction 
of other sewers knowing that their bids were based upon the use of pre-
cast pipe purchased or to be purchased from the said John M. Phillips, 
at prices greatly in excess of any fair and reasonable price for the same, 
(par. 16). 
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that Connolly approved certain specifications for the construction in the 
of pipe sewers in the Borough of Queens in the year 1917 relating to the King^BeLh 
joints knowing that such specifications would preclude all bidders, except — 
those using precast pipe manufactured by the Lock Joint Pipe Company ^ ^°c'ta4

m of 
( p a r . 1 8 ) . Respondents 

The Crown 
Trust 

In paragraphs 20 to 33 of their Declaration the Plaintiffs alleged company 
20 particularly various contracts entered into by John M. Phillips with va- |or

aJj;e
eHeirJ' 

rious contractors and 'contracting Companies in which it is alleged exces- of the late 
sive prices were charged for precast sewer pipe. The Companies referred 
t o a r e : Before the 

Court of 
King'3 Bench. 

The Awixa Corporation, 5 contracts, (par. 20), is March 1938. 
Duit Inc., 2 contracts, (par. 21), 
Hammen Construction Company, 2 contracts (par. 22), 
Welsh Brothers Contracting Company, 2 contracts (par. 23), 
Oxford Engineering Company, 1 contract (par. 24), 
Everett Construction Company, 1 contract, (par. 25), 
Muccini & Decker, 18 contracts, (par. 26), 
Angelo Paino, 8 contracts, par. 27), 
Dominick Bonacci, 1 contract, (par. 28), 
Necaro Company, 2 contracts, (par. 29), 
H. J. Mullen Contracting Co., Inc., 2 contracts, (par. 30), 

30 Kennedy & Smith Inc., 7 contracts (par. 31), 
Carmine Petracca, 2 contracts, (par. 32), 
Petracca & Peterson, 1 contract, (par. 33). 

(It is to be noted that Plaintiffs alleged not that the City paid ex-
cessive prices for the sewers, but that the contractors paid excessive pri-
ces for the pipe). 

That (paragraphs 34 and 39) the relevant articles of the Civil 
40 Practice Act of the State of New York conferred upon the Attorney Gen-

eral of the State of New York the right to institute proceedings in the na-
me of the People of the State of New York and to obtain an attachment 
before judgment. 

That (paragraphs 40 to 43) the Defendants are secreting and ma-
king away with their property with intent to defraud the City of New 
York; that Francis Phillips, one of the Defendants, rented in his own na-
me a safe deposit box in Montreal for the purpose of hiding, secreting 
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in the and making away witli monies and property belonging to the Estate of 
King-f Bench John M. Phillips, and that the monies actually found in the hands of the 

— Montreal Safe Deposit Company were at all times the property of the 
The Factum of Estate of John M. Phillips. 
Respondents 
Trust™wn Plaintiffs, therefore, conclude that the seizure before judgment be 
Company declared good and valid and that Defendants be condemned to pay Plain-
for̂ ti'i(fHeirs ' t i f f s t l i e s u m o f $3,405,449.02. (Case Vol. I, p. 32). , 0 
of the late 
P^U^ In due course the heirs of the late John M. Phillips, then acting 
Before the through Messrs. Cook & Magee, fyled a plea to the action in which, 
K i ^ s Bench

 a m o n S other things, it was admitted that the amount of $312,000.00 seized 
15 March 1938. by Plaintiffs was the property of the late John M. Phillips. (Case Vol. I, 
(continued) p 5 1 ) 

Francis Phillips maintained that the monies in question belonged 
to him personally and not to the Estate of John M. Phillips. (Consequen-
tly a Petition to interverne on his behalf was made on the 22nd of April, -)() 
1929, (Case Vol. I, p.*57). On June 26th, 1929, Francis Phillips died intes- ~ 
tate and on the 12th of November 1929, by means of a Petition en reprise 
d'instance (Case Vol. I, p. 59). The Qrown Trust Company entered the 
action as curator to the Estate of Francis Phillips' widow, a minor and 
to that of Helen Frances Phillips, his daughter. 

By their plea (Vol. I, p. 62), Defendants severing in their defence 
denied all the allegations of the Declaration referring to the alleged 
fraud and conspiracy of John M. Phillips with Connolly and Seeley (par. 
3), but admitted that Francis Phillips bad rented in his own name a 30 
safety box in the Montreal Safe Deposit Company, and alleged that 
property placed therein by Francis Phillips was his own. (par. 4). 

Defendants severing in their defence then alleged that John M. 
Phillips introduced into the Borough of Queens many new and improved 
methods and materials in the construction of sewers in that Borough 
(par. 5); that the 'construction of sewers in the Borough of Queens was 
exceedingly difficult and hazardous (par. 6); that the plans and speci-
fications for the construction of sewers in the Borough of Queens, or for 
materials to be used therein were prepared by a competent engineer and 
approved botb by governing bodies of the Borough, as well as of the City 
of New York (par. 7); that the reinforced concrete pipe sold by John M. 
Phillips, was of better quality, higher cost and better adapted to the re-
quirements of sewer construction in the Borough than any other pipe 
then available (par. 8). 

By their answer to plea (Case Vol. I, p. 36), Plaintiffs denied or 
substantial!}7 joined issue with the truth of all of the allegations of the 

40 
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plea of Defendants severing in their defence. They further alleged (par. Tn the 
8, Vol. I, p. 37) that Seeley, as assistant engineer in the department of se-
wers in the Borough of Queens was responsible for any plans and speci- — 
fications for the construction of sewers in the Borough; the work done ^°'tu4

m of 
was carried out under his supervision and that he was 'convicted of frau- Respondents 
dulent and wrongful practice. TrustrOWn 

Company 

1 0 By their reply (Vol. I, p. 64) Defendants severing in their defence ^^Hcirs1'" 
denied that the property contained in the safe deposit box belonged to of the late 
John M. Phillips and joined issue "with or denied the truth of the remain- p^V^ 
ing allegations of Plaintiffs' answer to Plea. Before the 

° ° " Court of 
King's Bench. 

On the 31st day of March, 1930, Plaintiffs applied to the Court for is March 1938. 
the issue of a Rogatory Commission to take the evidence of wi tnesses in 
the City of New York; the petition was granted (Yol. I, p. 42). 

The testimony of nearly fifty witnesses was so taken on behalf of 
20 Plaintiffs. 

The Commission was returned and opened in conformity with a 
judgment of the Superior Court on October 28th, 1931, (Vol. I, p. 43). The 
trial opened before Mr. Justice Mercier on tbe 5th of October 1932, and 
continued from time to time until judgment was rendered on the 23rd of 
November, 1934, dismissing Plaintiff's action and maintaining tbe pleas 
of tbe Defendants with costs. 

30 3. JUDGMENT 

In bis judgment (Case Vol. XII, p. 5510), Mr. Justice Mercier ma-
de the following findings: 

(Beginning at Vol. XII, p. 5448): 
a) The burden of proving their allegation of fraud and conspiracy 

rested on Plaintiffs (Vol. XII, p. 5549, line 37, Vol. XII, p. 5554, line 48. 
b) No conviction for conspiracy had been had against John M. 

Phillips and proof of a conviction against Maurice E. Connolly and Frede-
rick C. Seeley was irrelevant to the case (Vol. XII p. 5449, line 10, p. 
5552, line 19 et seq.); 

c) In actions for damages resting on alleged criminal offences, the 
crime and offence must be clearly established (Vol. XII, p. 5555, line 5) ; 

d) Tbe evidence produced by Plaintiffs contained none of tbe ele-
ments which would justify a finding of conspiracy and Plaintiffs have 
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in the entirely failed to establish the allegation of fraudulent conspiracy (Vo-
iving'ifiiench l l i m e XII, p. 5555, line 28 et seq); 

N ~ 4 e) Certain of the Plaintiffs'ivitnesses to wit: Paulsen Purcell, 
rrhe Factum of Weaver and Sigretto, gave evidence which the Court declared was sub-
Thê CrownS J e c t t o t l l e greatest doubt and reserve (Volume XII, p. 5556, line 9 et 
Trust seq); 
Company 
et ai„ es-quai„ f) Assuming that the evidence had disclosed that John M. Phil- .„ 
oMhê fte™ l'I)S had sold pipe to various contractors at high prices, this fact alone 
Francis without proof of a conspiracy between him and his alleged conspirators 
BeforeSthe would not be suffi<went in itselft to establish the charge of conspiracy 
Court of against John M. Phillips (Vol. XII, p. 5556, line 16 et seq). 
King's Bench. . 
15 March 1938. 
(continued) Having decided that there was no evidence of fraud or conspiracy, 

His Lordship did not consider, or make any finding iipon, the question of 
the alleged damages. 

In the result the action of Plaintiffs was dismissed with costs in 
favour of both Defendants. 20 

4. ARGUMENT 

It is respectfully submitted on behalf of Respondents that the 
judgment of Mr. Justice Mercier is well founded and that the Appeal of 
Appellants should he dismissed with costs. 

Before discussing the evidence in detail Respondents again direct 30 
attention to the manner in which Plaintiffs made their case. 

The trial Judge did not find it necessary to adjudicate specifically 
upon the numerous objections of counsel for Defendants made both at the 
trial, hut especially upon the taking of the evidence of witnesses in New 
York before Commissioner Fales. These objections were directed to the in-
troduction into the record by Counsel for Plaintiffs of documents and tes-
timony which, upon an application of the rules of evidence, would have 
been excluded. 

40 
Respondents renew their objections to all of this testimony and evi-

dence. 

The Commissioner appointed to take the evidence of the witnesses 
in New York upon open rogatory commission allowed all questions and 
the production of all documents; he rejected nothing reserving that task 
to the Court. At Vol. I, p. 110 he said: 
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The Commissioner:— 
"The Commissioner rules that he will accept the evi-

dence ; that the litigants who are here before tbe Commis-
sioner have their rights before tbe Superior Court in Mont-
real on making such objections before me which will preserve 
their rights. I will take anything that appears to be relevant 
to tbe Commission. 

10 
Mr. Cook:— 

Mr. Commissioner, may I ask that your ruling apply to 
all evidence that is given in connection with this matter : 

THE COMMISSIONER:— 
Yes. My railing applies to all evidence heretofore 

given. 

20 Mr. Cook:— 
Or which may be given in the future? 

Commissioner:— 
Which may be given, except as otherwise ruled." 

And again at Yol. I l l , p. 1063: 
"The Superior Court is not going to thank me for 

keeping out evidence. They can keep that out in their own 
30 turn where it is presented to them." 

Respondents ask the Court to rule upon the objections made and Lo 
exclude from the record all exhibits and testimnoy which are illegal or ir-
relevant and which were received by the Commissioner, not to form part 
of the record, but merely to enable tbe Court to decide whether or not such 
exhibits and testimony should be admitted to the record. 

Defendants objected to tbe production of photostatic copies of al-
leged original contracts; they objected to testimony bearing upon alleg-
ed contracts which were not produced, and upon alleged statements oi 
the supposed conspirators, Connolly Seeley and Phillips. Seely and Con-
nolly were not called as witnesses, although there was no proof that they 
were not available—Phillips was dead. It is submitted that tbe nume-
rous objections were well founded and 'that hearsay evidence of this type 
is entirely illegal and should have been rejected. The objections to the 
alleged declaration of Phillips are most important and should he care-
fully considered. Comment on testimony of this type is found in COR-
PUS-JURIS, Yol. XXII, page 291. 

In the 
Court of 

King's Bench 

No. 4 
The Factum of 
Respondents 
The Crown 
Trust 
Company 
et ah, es-qual., 
for the Heirs 
of the late 
Francis 
Phillips, 
Before the 
Court of 
King'3 Bench. 
15 March 1938. 



— 7 4 — 

(continued) 

in the ^ "No. 319 STATEMENTS 0 1 DECEDENTS. Exposed to all the 
tving's"]ieiK'h infirmities just mentioned and to tire further objection that it is impos-

— sible, in most cases, to convict the witness of perjury if his testimony is 
The Factum of willfully false, testimony as to the oral statements of deceased persons, 
Respondents is therefore regarded as the weakest kind ol' evidence and subjected to 
Trust

 r°wn closest scrutiny." 
Company 

foralheeHeas" PORTIS vs HILL, 14 Tex., pp. 69 and 73, 65 Am. D. 99. 1 o 
of the late 

Phiuips, "The evidence of 'the oral admissions of a deceased party made in 
Before the the hearing of a single witness, and so entirely unsupported, not to say 
King's °Bench. contradicted, by the other evidence in the case, ought certainly to be rw 
is MarCh 1938. ceived after such a lapse of time, with great caution, and dij,e allowance for 

the frailt3r of memory, and the liability to mistake or forget the precise 
terms and true import of the language used." 

LEA vs POLK COUNTY COPPER CO., 21 How, (U.S.), 493 and 
504. 20 

LIPPERT vs PACIFIC SUGAR CORPORATION, 33 Cal., A. 198, 
164, P. 810. 

Respondents also renew their exceptions to the interlocutory rul-
ings of the Court excluding certain evidence tendered by Respondents as 
to the ownership of the $312,000. ana as to the manner in which title wa» 
acquired. 

"0 
Appellants rest 'their action on alleged fraud in the construction ,)U 

of sewers in the Borough of Queens, New York City. To succeed in their 
action the People of the State of New York must prove: 
(a) that Phillips was party to a conspiracy to defraud Appellants; 
(b) that the conspiracy resulted in loss to the Appellants. 

Respondents submit briefly: 
(A) THAT THERE IS NO PROOF THAT PHILLIPS WAS IN CON-

SPIRACY WITH CONNOLLY AND SEELEY; and 4 0 

(B) THAT THERE IS NO EVIDENCE — THERE WAS NOT EVEN 
AN ATTEMPT TO MAKE EVIDENCE,—THAT APPELLANTS 
HAVE SUFFERED LOSS. 

Even if it were conceded that the contractor sometimes paid high 
prices to Phillips for pipe, it would not follow that the City paid too 
much for its sewers. NO PROOF HAS BEEN OFFERED THAT THE 
COST TO THE CITY OF CONSTRUCTING SEWERS IN QUEENS 
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WAS GREATER THAN THE COST OF CONSTRUCTING LIKE SEW- in the 
ERS IN OTHER BOROUGHS, OR GREATER THAN IT SHOFIJI Kin^k^eh 
HAVE BEEN. -

No. 4 
^ ^ The F a c t u m of THE CASE. Respondents 

The Crown 
As a preliminary to tlie discussion of the evidence bearing upon T r u s t 

the alleged conspiracy it is well that the Court should know something e^^quai. , 
1 0 of the people who are to appear before it; something of the men whose for the H e i r s ' 

integrity is impugned, and something of them who attack i t, — and some- Franeislate 

thing about the City and the general conditions in which they lived. Phillips, 
Court of 

GEOGRAPHICAL DIVISIONS AND MUNICIPAL Kin£'3 Bench 
15 March 1938. 

GOVERNMENT OF THE CITY OF NEW YORK. 

The City of New York is composed of five boroughs:— Manhat-
„ tan, the Bronx, Brooklyn, Richmond and Queens. Queens is the most re-

cently developped; its growth has been rapid. When Bertram (Vol. I, 
p. 251) entered -the service of the City in 1907, the population of Queens 
was 200,000; in January, 1931, it was 1,981,000. 

The City of New York is divided into sixty-seven Aldermanic Dis-
tricts, of which five are in Queens. The City is also divided into twenty-
four Districts of Local Improvement, two of which are in Queens, — they 
are Newton, or the Second District, which contains the 60th, 61st and 
62nd Aldermanic Districts, — Jamaica, or the Third District, which con-

30 tains the 63rd and 64th Aldermanic Districts. 

MUNICIPAL GOVERNMENT —HOW CONSTITUTED. 

Greater New York has what is called the Borough or Home Rule 
from the Government which aims at conferring upon each locality all the 
benefits of local enterprise and supervision under central control. Each 
Aldermanic District elects an Alderman. The Aldermen from these sixty-
seven Districts when sitting together constitute the Board of Aldermen. 
The Board is presided over by a President elected at large. The Board 

40 has certain definite legislative powers. The Mayor is the chief executive 
officer of the City. Central Executive power is vested in a Board. The 
Mayor, the Comptroller, the President of the Board of Aldermen and the 
Presidents of the Boroughs of Manhattan, Brooklyn, the Bronx, Queens 
and Richmond constitute this Board; it is called the Board of Estimate 
and Apportionment. These eight members of the Board have sixteen 
votes: the Mayor has three, the Comptroller three, the President of the 
Board of Aldermen three, the President of the Borough of Manhattan 
two, the President of the Borough of Brooklyn two, the President of the 
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in the Bronx one, Queens one and Richmond one. A quorum of the Board con-
Kinĝ Bench s * s t s a sufficient number of members to cast nine votes, of whom at 

— least two of tbe members authorized to cast three votes shall be pre-
The Factum of sent. This Board may be said to be tbe Board of Directors of tbe City 
Respondents of New York, nothing, of any importance can be done without its sanc-
The^Crown t i ( m a n d a p p r o v a L 

Company 

fo t̂heHrtrs'' The Board of Estimate and Apportionment is sufficiently provid- jQ 
o f t h e l a t e ed with engineers, auditors, inspectors and legal counsel to control the 
E E g , letting of contracts, work in progress, the payment therefore, the levying 
Before t h e and collection of taxes, and the payment of 'the City's debts. 
Court of 
King's Bench. 
1 5 March 1938. In each Borough there is a President who must live in the Borough, 
(continued) pje j s elected by the Electors of the Borough at all the elections whereat 

a Mayor of the City of New York is to be elected. He holds office for four 
years. He is the Chief Executive of tbe Borough. He has an office in 
the Borough Hall. He may appoint a Commissioner of Public Works for 
the Borough. Within his Borough be must take cognizance of all projects 20 
relating to public sewers and drainage of Ms Borough and shall initiate 
the making of all plans for the drainage of his Borough. The President of 
a Borough shall by virtue of Ms office be a member of the local Board of 
every district of Local Improvement.' 

In each and every District of Local Improvement there is a Board 
of Local Improvement known as the tbe Local Board. Each Local Board 
consist of tbe President of tbe Borough wherein the District is situate and 
of each member of the Board of Aldermen who represents an Aldermanic 
District within such Local Improvement District. 

PROCEDURE. 

The Local Board has power to initiate proceedings to construct 
sewers within its Districts. When a Petition for a local improvement 
within the jurisdiction of a Local Board has been received by the Presi-
dent of the Borough, it is Ms duty to appoint a time for a meeting of the 
proper Local Board. A Local Board, after the submission to it of such 40 
petition and after it has considered the petition, may then, as the peti-
tion shall ask, pass a resolution to construct sewers within its District. 

If the Local Board shall by Eesolution decide that proceedings be 
initiated for a local improvement within its jurisdiction it thereupon 
forthwith transmits a copy of such resolution to the Board of Estimate 
and Apportionment. Said Board shall promptly consider such resolution 
and approve or reject it and return said resolution, if approved, to the 
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President of the Borough where it originated, but no public work or im- in the 
provement, involving an assessment for benefit, shall be so authorized un- King-sBeuch 
til there has been presented to the Board of Estimate and Apportionment N ~ 4 
an estimate in writing in such detail as the Board may direct of the cost The F a c t u m of 

of the proposed work or improvement and a statement of the assessed Respondents 
value according to the last preceding tax roll. Trust 

Company 
et al., es-qual., 

10 Section 444 of the City Charter imposes upon the Borough Presi- for the Heirs 
dent the duty of preparing plans for the proper sewerage and drainage BranciSlate 

Of his Borough. Phill ips, 
Before the 
Court of 

Section 445 refers to a permanent plan for the drainage of any se- R'^ar^ms 
werage district and its approval by the Board of Estimate and Appor- arc 

tionment. 

20 

Section 446 decrees that it shall not he lawful to construct any se-
wer or drain in the City unless such sewer or drain shall be in accordan-
ce witb tbe general plan approved by tbe Board of Estimate and Appor-
tionment. 

Bertram, a witness called by the Plaintiffs, who has been in the 
employ of 'the Borough of Queens since 1907, explains Vol. I, p. 252, that 
due to the rapid growth of Queens it had been impossible to provide these 
plans and that the Borough was handicapped by the lack of complete to-
pographical maps. He also explains, Vol. I, p. 254 and following, exactly 
how tbe construction of a sewer is initiated and carried out. First, 

30 there is a petition to tbe local board by the rate payers. After notice 
given a meeting is held. After the Petition has been approved by the lo-
cal board, Vol. I, p. 255, and has the approval of the rate payers and the 
Borough President, it is forwarded to the Board of Estimate and Appor-
tionment and the proposal is examined by the Board's Engineers, as well 
as by the Board itself. The project is returned to the Borough with an 
intimation that it is accepted in principle and that the details must he 
worked out and re-submitted to tbe Board of Estimate and Apportion-
ment, when tbe plans have been completed in detail, Vol. I, p. 257. These 
plans are prepared in the Borough office. At page 249 Bertram explains 

40 that there was in the Borough a bureau of engineering construction. That 
was subdivided into the highway department and the sewer department. 
The sewer department was subdivided into a field force and an office 
force. The field force was again divided into maintenance of existing 
sewers and construction of new sewers, p. 249. 

For the convenience of the Court we insert here excerpts from Ex-
hibit C. 19, The Greater New York Charter. 
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In the 
Court of 

King's Bench 

No. 4 
The Factum of 
Respondents 
The Crown 
Trust 
Company 
et al., es-qual., 
for the Heirs 
of the late 
Francis 
Phillips, 
Before the 
Court of 
King's Bench. 
15 March 1938. 
(continued) 

EXCEPTS FROM THE GREATER NEW YORK CHARTER. 
RESPONDENT'S EXHIBIT NO. 19 (Yol. XI, p. 5428) 

Section 2. Tlie City of New York, as constituted by this act, is 
hereby divided into five boroughs, to be designated respectively, Manhat-
tan, The Bronx, Brooklyn, Queens and Richmond. 

4. For all purposes the local administration and government of the 10 
people and property within the territory hereby comprised within The Ci-
ty of New York shall be in and be exercised by the corporation afore-
said; and the board of aldermen as in this act constituted, subject to the 
conditions and provisions of this act, shall exercise all the powers vested 
in the corporation of The City of New York by this act or otherwise, save 
as in this act is otherwise specially provided. 

17. The legislative power of The City of New York, except as other-
wise provided, shall be vested in one bouse to be known and styled as " 9Q 
the board of aldermen of The City of New York." 

18. The board of aldermen shall consist of members elected one from 
each of the aldermanic districts hereinafter provided for and of the pre-
sident of the board of aldermen and of the presidents of the several bo-
roughs. The president of the board of aldermen shall be chosen on a gen-
eral ticket by the qualified voters of the city at the same time and for the 
same terms as herein prescribed forthe mayor. 

A majority of all the members of the board of aldermen shall con- 30 
stitute a quorum. 

19. The City of New York is hereby divided into sixty-seven aider-
manic districts as follows: 

(The 60th, 61st, 62nd, 63rd and 64th are in the Borough of 
Queens.) 

49. The board of aldermen shall have power to make, amend and 
repeal ordinances, rules, regulations and bylaws in relation to. the con-
struction, repair and use of vaults, citerns, areas, hydrants, sewers and 
pumps. 

94. The executive power of The City of New York, as constituted by 
this act, shall be vested in the mayor, the presidents of the several bo-
roughs and the officers of the several departments. The mayor shall be the 
chief executive officer of the city; he shall be elected at the general elec-
tion. 
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96. There shall be the following administrative department in in the 
. , . , Court of said City. King's Bench 

Department of finance The F a c t u m of 
Respondents 

97. The head of the department of finance shall be called the Trust™"™ 
comptroller of The City of New York. He shall be elected at the general Company 

_ # 6t {lit, CS'^Uflh, 
10 election. . . . for the Heirs 

of the late 
F̂RUIICIS 

(Whenever there he a vacancy in the office of mayor or Phillips, 
whenever, by reason of sickness or absence from the City courteofhe 

the mayor shall be prevented from attending to the duties of King's Bench, 
his office, the President of the board of aldermen shall act 15 March 1938-
as mayor.) — See page 35. 
226. The mayor, comptroller, president of the hoard of aldermen, 

and the presidents of the boroughs of Manhattan, Brooklyn, The Bronx, 
Queens and Richmond shall constitute the board of estimate and appor-
tionment. Except as otherwise specifically provided, every act of the 
board of estimate and apportionment shall be by resolution adopted by a 
majority of the lvhole number of votes authorized by this section to be 
cast by said board. The mayor, comptroller and the president of the board 
of aldermen shall each be entitled to cast three votes; the presidents of 
the Boroughs of Manhattan and Brooklyn shall each he entitled to cast 
two votes ,* and the presidents of the boroughs of The Bronx, Queens and 
Richmond shall each be entitled to' cast one vote. A quorum of said.hoard 

30 shall consist of a sufficient number of the members thereof to cast nine 
votes, of whom at least two of the members hereby authorized to cast 
three votes shall he present. 

383. There shall be a president of each borough, who must be a re-
sident thereof at the time of his election and remain a resident thereof 
throughout his term of office. The president and his successors shall be 
elected by the electors of the borough at all the elections whereat the may-
ors of The City of New York are respectively to he elected. The president 
shall hold his office for a term of four years, commencing on the first 

40 day of January next after his election. 

383. The president of a borough shall, by virtue of his office, be a 
member of the local board of every district of local improvement ia. his 
borough, and chairman thereof, entitled to preside at its meetings and to 
vote as any other member. 

425. For the purpose of home rule and local improvements the ter-
ritory of the City of New York is hereby divided into twenty-four dis-
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(continued) 

in the tricts of local improvements. The first district shall consist of the county 
K i n g ™ B e n c h

 o f Richmond, and shall be called Staten Island; tbe second district shall 
— consist of the sixtieth, sixty-first and sixty-second aldermanic districts of 

The Factum of the City of New York as constituted by this act, being part of the county 
Respondents of Queens, and shall be called Newton; tbe third district shall consist of 
Thê crown ^ sixty-third and sixty-fourth aldermanic districts of the City of New 
company York, being part of the county of Queens, and shall be called Jamaica;. . . 
et al., es-qual., 
for the Heirs 
of the late 426. There shall be in each and every district of local improve-
phimps, ments a board of local improvements, to be known and described as "the 
Before the local board," to be entrusted with the powers by this act prescribed.... 
King's °Bench. Each local board shall consist of the president of the borough wherein 
15 March 1938. - t h e district is situated, by virtue of his office, and of each member of tbe 

board of aldermen who represents an aldermanic district within each lo-
cal improvement district, by virtue of his office and during his term as 
such member. 

42. A local board, subject to the restrictions provided by this act, 
shall have power in all cases where the cost of the improvement is to be 
met in whole or in part by assessments upon tbe property benefitted to 
initiate proceedings for the following purposes: to construct tunnels and 
bridges lying wholly within the borough; to acquire title to land for 
parks and squares, streets, seivers, tunnels and bridges, and approaches 
to bridges and tunnels; to open, close, extend, widen, grade, pave, regrade' 
and repair tbe streets, .avenues and public places, and to construct sewers 
within the district. 

30 
The method of initiating lpcal improvements is found at Sections 

432, 433 and 434. (Vol. XI, p. 5453 et seq.). 

The map or plan of The City of New York, establishing of grades, 
changes therein, maps sewer system and sewer districts — these works 
were in arrears. — See testimony of Bertram, Vol. I, p. 252 et seq. 

It is charged that Phillips, who manufactured and sold pipe, con-
spired with Connolly, the Borough President, and Seeley, an assistant en-
gineer of the Bureau of Engineering and Construction of the Borough of 40 
Queens, 'to exclude from the Borough of Queens all pipe nojt manufactured 
bv Phillips and to prevent the construction of any sewer in which his 
pipe was not used. 

ORGANIZATION OF BUREAU OF ENGINEERING 
CONSTRUCTION OF THE BOROUGH OF QUEENS. 

At the time of which we speak the consulting engineer of the Bo-
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rough of Queens was Professor Burr, Vol. I, p. 274, of Columbia Univer- in the 
sity, a man apparently held in the highest esteem. The engineer in charge King"?Bench 
of the Bureau of Engineering Construction was James Bice, Vol. I, p. N ~ 
272; the man in charge of the office force was Tait, p. 250. Seeley's imme- The F a c t u m of 

diate superior as engineer was Perrine, p. 250—Vol. I, p. 711. He had ^e^ro^ 3 

over him five or six superior officers—Zorn, Vol. I l l , p. 1156. The cons- Trustr ^ 
piracy is said to have consisted (a) in charging the plans so that Phil- a i ^ ^ - q u a i 

10 lips' pipe, the lock joint, would of necessity be used, and (b) by charging for the Heirs'* 

exorbitant prices for his pipe. °^a
tHa

late 

Phill ips, 
Be it remarked that the plans and specifications had to have the c®^e

0fbe 

approval of half a dozen Borough engineers, all of whom were superior King's Bench, 
to Seeley, to say nothing of the engineers in the employ of the Board of 1 5 Warch 1938-

Estimate and Apportionment — Decker, Vol. I, p. 711. 

20 

Mr. Hackett:— 

Q.—All the plans and specifications have to be approved, not only 
by the Borough staff, but by the staff of the City? 

A.—Yes sir; Board of Estimates. 

Moreover, all bids for work were opened in the presence of representa-
tive of the Board of Estimates and Apportionment — Bertram, Vol. I, p. 
259. 

30 THE ALLEGED CONSPIRATORS—CONNOLLY SEELEY and 
PHILLIPS 

WHO ARE THEY AND OF WHAT ARE THEY ACCUSED? 

CONNOLLY: we know very little. Only one witness says he ever 
saw Connolly with Phillips, that is, Purcell, who in 1916 or 1917, on the 
occasion of the transfer of a contract from Sigretto to Creem, Vol. I, page 
372, saw them together, when Connolly ratified the transfer. It is not 

4Q even suggested that there was any wrong in this transaction. 

Appellants did not call Connolly to the witness stand. It is proved 
by Appellants' witness that Connolly and Phillips were frequently oppos-
ed to each other. This is not contradicted. Zorn, one of the Appellants' 
witnesses, testified that Connolly and Phillips were frequently opponents. 
ZORN, Vol. I l l , p. 1159: 

Q.—And Connolly and Phillips were not always on the same side, 
either? . 
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In the N O . 14. 
Court of 

King's Bench 

No. 4 
Q.—They were on different sides of the fence? 

The Factum of A.—Absolutely. 
Respondents u 

The Crown Trust Q.—You were the district leader, weren't you? 
Company 7 

f o ^ t h ^ H e i r s ' ' A . - Y e s , Sir. 10 
of the late 
PhmS, Q.—In Queens Borough? 
cour™ofhe A.—No, not in Queens Borough. I was only the leader of a section 
King's Bench. 0f a n assembly district, what they call Dutch Hills, that was my section. 
15 March 1938. ) J 
(continued) 

Q.—Phillips was a very genial, friendly man, wasn't he, on many 
occasions? 

A.—What? 
20 

Q.—A very friendly man, had a great many friends? 
A.—Yes, he did. As a under-sheriff for 10 or 15 years, he made a lot 

of friends. He helped people with subpoenas and jury notices. 

Q.—He was always willing to help his associates and friends, if he 
could? 

A.—Yes. 

Q.—Did you ever ask Connolly, on behalf of Phillips, to nominate 3 0 

people to jobs, in the Borough of Queens? 
A.—In behalf of Phillips? 

Q.—Yes, or on your own behalf? 
A.—Oh, yes. 

Q.—And did he do so? Did Connolly do so? 

A.—Well, most .of the time we were better off if we didn't ask him. 40 

Q.—Better off if you didn't ask him? 
A.—Yes. If we got a job, most of the time it would be without him 

knowing. 

Q.—Most of the time it would be a refusal? 
A.—Most of the time. 
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Q.—I understand that Conuolly and Phillips were not on good Tn the 
, n Court of 

terms, on occasions I King's Bench 

A.—On occasions, yes. No. 4 
The F a c t u m of 

^ Bespondents 
Q.—They were not on good terms? The Crown 

T r u s t 
A . N O . Company 

et al., es-qual., 
1 0 the Heirs 

Q . — T h e y didn't p u l l together? o f t h e l a t e 

A.—If he nominated a candidate and we didn't like him, why, we ^"^the 
went out against him. Many a times we had three candidates, each one court of 

for a different one. We could not unite on one. SnMarchi938 
On another occasion Connolly and Phillips were political oppo-

nents. 

CURRAN, Vol. I, p. 192: 

Q.—He (Connolly) supported Mr. Hylan? 
A.—Yes. 

Q.—And who was Phillips supporting? 
A.—Walker. 

Q.—So Phillips and Connolly on that occasion were in opposition, 
gQ as it were, and in all events, so far as their sympathies were concerned? 

A.—You would think so, yes. 

Appellants have argued that "Phillips ,was so closely 'connected 
with Connolly and so set in having him as the President of the Borough 
that in 1925 he gave $30,000. to his Secretary to spend for the election of 
Connolly and his friends in Queens". 

This is a fair sample of the liberties Appellants take with the 
facts and the evidence. 

40 
This is what CURRAN, under cross-examination, Yol. I, page 192, 

actually said: 

By Mr. Cook:— 

Q.—You paid thousands for election expenses? 
A.—Not into the Party funds. 
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in the Q.—Not into the Party funds? 
Court of 

I C I N G ' S B E N C H A .—My personal cheque paid for that advertising direct to the 
No. 4 newspapers, or to the advertising agencies. 

The F a c t u m of 

TheCrow8 Q.—I see, there were a number of papers interested? 
T r u s t 
company A.—All the metropolitan papers; some of the foreign language pa-
et al„ es-qual., 
for the Heirs i ) e l . 1 U 
of the late 

PhinS, Q.—For the general Democratic ticket? 
Court of A.—For the Democratic ticket. 
King's Bench. 
(LnHnued)938' Q.—Not for any candidate in particular? 

A.—Not for any particular candidate. 

Q.—So that although Mr. Connolly was elected as the President 
of the Borough of Queens — 20 

A.—He just happened to he on the ticket. 

Q.—He just happened to he on the ticket, but the subscription was 
not for Connolly's benefit alone? 

A.—No, sir. 

Q.—For the benefit of everybody who was on tbe ticket? 
A—From tbe Mayor down. 

o U 

PAGE 193: 

Q.—But Mr. Curran, this money that you speak of was spent for 
the general purposes of tbe Democratic Party? 

A.—Yes, sir. 

Q.—That is correct, for the general purposes of the Party? 
A.—General purposes, by that you mean — I am confining myself 4q 

to advertising? 

Q.—Of course, surely, for the purposes of tbe Democratic Party 
generally? 

A.—Yes, sir. 

Q.—Throughout the whole City? the City ticket? 
A.—Yes, sir. 
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It is insinuated that the modification of the specifications for se- in the 
wer construction in Queens in su'ch a way as to permit the use of pre- Kinĝ Bench 
cast pipe was the result of some nefarious scheme. Precast pipe was ra- — 
pidly replacing solid masonry in sewer construction throughout the of 
country Vol. II, p. 814. Respondents 

The Crown 
T r u s t What are the facts? Company 
et al., es-qual., 

Hirsch saw Connolly only once when he succeeded in having his of the late 
pipe specified for use in Queens. This was long before Phillips had any p^F^ 
association with the Lock Joint Pipe Company. Connolly seems to have Before the 
been very circumspect; his questions to Hirsch, as testified to by Hirsch, Kh 3̂°Bench. 
indicate that he was a keen and careful administrator. He asked Hirsch is March 1938. 
if the specifications as drawn included any patented device which would 
preclude any contractor from making the pipe. Hirsch answered in the ne-
gative, Vol. II, p. 815. 

20 Hirsch testified that he went to the Borpugh Hall with- the then 
President of his Company, Mr. Merriwetlier, where he met Bice ,the 
Chief Engineer, and later Connolly — Vol. II, page 799. 

Mr. GOUDRAULT :— 

Q.—What was the purpose of your visit there, Mr. Hirsch? 
A.—The occasion of that business, we had been — precast pipe had 

been included in the specifications for sewers in Queens. The specifications 
30 had been prepared, and Mr. Merriwether asked me to go with him and 

see Mr. Rice and go over these specifications, the purpose beins to see 
whether or not we could comply with those specifications for pipe which 
we manufactured. 

Q.—And that was the time you saw Mr. Connolly for the first time? 
A.—That was the time I saw Mr. Connolly, yes sir. 

Q.—Who introduced you to Mr. Connolly? 

40 A.—Mr. Rice. 

Q.—What specifications do you refer to, Mr. Hirs'ch? 
A.—Specifications as adopted by the Borough, pi Queens for pre-

cast re-enforced concrete-pipe. 

Q.—Did that conversation last very long, that first interview of 
yours, with Mr. Connolly? 

A.—Not very, no. 
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in the Q.—Do you recollect? 
Court of 

King'aBeneh A.—I recollect the substance of it. 
No. 4 

The F a c t u m of Q.—Would you state it in a few words? 
Respondents 

T?ustr0Wn A.—Mr. Rice introduced both Mr. Merriwether and me to Mr. Con-
Company nolly. 
et al., es-qual., 
for the Heirs _ 1 0 
of the late B y MR. H A C K E T T : — 
F r a n c i s 
Phill ips, 
Before the Q.—Mr. Rice was the engineer? 
Court of i 
King's Bench. A.—Mr. Rice was the engineer. 
15 March 1938. & 

(continued) 
Q.—Chief engineer? 
A.—Chief engineer. And the conversation was entirely with regard 

to pipe and the pipe specifications. Mr. Connolly was particularly anxious 
to know whether the specifications as drawn by Mr. Rice precluded the 20 
use of any but a patented article. I am sure that I told him, and I think 
Mr. Merriwether told him that in our opinion they did not preclude any-
thing but patent articles, because there was nothing, so far as we knew, in 
tbe specifications calling for a patented article. 

Q.—Did you tell that to Mr. Connolly yourself? 
A.—I told tbat to Mr. Connolly. Mr. Connolly explained tbat of 

course they could not specify a patented article, I told him that in my 
opinion be was not specifying a patented article. 30 

Tbe date of this conversation is not very definitely fixed, but it 
must have been before December 1st, 1916, when tbe contracts were let 
for Moore and Mott Evennes, in tbe execution of which precast pipe was 
used. See Exhibit C-l Yol. I l l , p. 1445. 

At Vol. II, p. 815 HIRSCH, under cross-examination, said: 

Q.—You have made some reference to a conversation between Mr. 
Merriwether, your president, and tbe engineer in chief of the Borough of 40 
Queens, concerning tbe use of your pipe, and it was your contention at 
tbat time that tbe only patented feature which might preclude it from 
use had been eliminated, is that correct? 

A.—Eliminated from what? 

Q.—From the specifications? 
A.—For the Borough of Queens? 
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Q.—For tlie Borough, of Queens. in the 
° Court of 

J ^ _ Y e S King's Bench 

No. 4 
Q.—Just make that clear, will yon please? of 

A.—We presented to Mr. Rice our specifications for guidance. Trust™'™ 
Our specifications, of course, described our pipe, and in describing our Company 

10 P*Pe naturally it bad all of the features connected therewith, which in- for
aJhe

e Heirs1"' 
eluded that part which was patented. Mr. Bice, as parts of the identical of the late 
language of the two specifications will show, followed our specifications fhmips, 
to a 'considerable extent. However, when we came to the question of Before the 
• • , Court of 
JOintS King'3 Bench. 

15 March 1938. 

Q.—Which was the only patented part of your pipe? 
A.—Which was the only patented part of our pipe, that part of our 

specifications which did cover the patented feature was not included in 
9Q Mr. Bice's specifications covering joints, nd it was our contention at 

the time, and I have repeated it since, that the specification which was 
drawn by the Borough of Queens did not call for a patented article, and 
that anjmne who was willing to do so and who had the desire to do so 
could make a pipe to fully comply with those specifications, and I know 
of no one who could have legally stopped them. 

Q.—We had a man here yesterday who said that he told Phillips 
that he intended to make pipe on Queens specifications and it resulted 
in a row between him and Phillips, according to bis testimony. 

A.—Of course, that is something I know nothing about. 

Q.—Your specification, or a specification, the substance of which 
come from your company, had been used in other boroughs and in other 
municipalities since 1910,1 am instructed? 

A.—Our specifications have been used to a very considerable ex-
tent all over the United States and in Canada. As a matter of fact, the 
extent of it is that the actual pipe is in 40 or more of the states of this 
country, and in Canada, both before and since the patent had expired. 

40 
Appellants imputed much rascality to Connolly, hut it is strange 

that not one single act of Connolly has been proved which established 
dishonesty on his part, not one. He rejected low bids, as was his right, his 
duty even. In the case of Paulsen he did it on the recommendation of his 
engineer, Moore, because Paulsen had not respected his contract. In the 
case of Dicarrlo and Martino, because "they had made a mistake" — see 
Pur'cell, Vol. I, p. 378, — in their calculations and put in a low hid which 
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in the would liave entailed a loss to them. For that reason he released them. All 
Kinĝ Bench the bids he rejected resulted in a saving of money to the City — 

The Factum of Out of the 222 contracts let during the period of twelve years in 
Respondents question, in only three instances were bids rejected by Connolly when the 
Trustr0wn contract was not awarded to the lowest, bidder, viz. Linden Street, Octo-
Company ber 1919, (Ex. C 1, contract no. 171,Voi. I l l , p. 1447), 150 Street; June 
forlhe^Heirs 1''

 1925> ( E x - C1> contract no. 263, Vol. I l l , p. 1449; Brinkerhoff Avenue. j0 
of the late October 18th 1926, (Ex. Cl, Contracts nos. 304 and 305, Vol. I l l p. 1449). 
Francis 
Phill ips, 

Before the On the Linden Street contract the rejection of the first bids resul-
KiSs Bench.

 t e d i n a saving to the City of nearly $19,000.00. 
15 March 1938. 
(continued) rp̂ g y5Qth Street bids were rejected because the Hammen Con-

struction Company, the low bidder, was already in default under another 
contract which it was carrying out for the City. The reason for the rejec-
tion is full}' explained in a letter to Connolly from the consulting engi-
neer Moore against whose integrity nothing has been alleged. (Ex. C48, 20 
Vol. IX, p. 4442). 

In the case of Brinkerhoof Avenue contract, the original bids exceed-
ed the preliminary estimates and varied considerably in amount. The 
work was advertised again. On a suggestion of consulting engineer 
Moore the bids were again rejected and the work was advertised as two 
separate contracts, one to include tunnel and the other open cut work. 
(Ex. C62, Vol. XI, p. 5027). 

The lowest bid on the first letting of the combined work was $349,-
241.00.. After the 'contract was divided the low bids on both portions 
amounted to only $248,425.00. The opinion and predictions of consulting 
engineer Moore were correct and in the result the City saved $100,000,000, 
the difference between the lowest bid on the first letting and the lowest 
bid on the final letting (Ex. C60, Vol. X, p. 4853 C63, Vol. XI, p. 5020, 
C81, Vol. XI, p. 5097, p. 5100). 

Chief engineer Tuttle in a report to the board of estimate and ap-
portionment gave the reasons for the excess of the contractors low bid 
over the engineers estimate with respect to the Brinkerhoff Avenue con-
tract, and the whole matter was thoroughly discussed by the board. (Ex. 
D-10, Vol. XI, p. 5476). 

It is submitted that the proof does not disclose a single act of Con-
nolly's which was dishonest or improper. Appellant's have insinuated that 
he was dishonest and have drawn inferences and deductions from inci-
dents which they have asked the Court to interpret as evidence of Con-
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nolly's turpitude and evidence of a conspiracy between Connolly, Seelev ^ the 
and Phillips. * K i n ^ B e t h 

CJT71TTIT l . ' V . No. 4 
S E E L E Y . The F a c t u m of 

Respondents 

Of him also little is known. Appellants did not call him as a wit- Trustrown 

ness. They relied upon tbe testimony of Paul W. Paulsen to draw Seeley Company 
1 0 into tbe alleged conspiracy. fo/tL6 Heirs" 

of the late 
Paulsen said: ^ a i g . 
1. that Phillips said to him — Vol. I, p. 460 — "You want to get co^eofhe 

better acquainted with Seeley, be is a fellow that can doll them up." King's Bench. 
* 7 1 15 March 1938. 

(This is purported to have been said with reference to tbe plans). 

20 

30 

2. that Seeley said to him — Vol. I, p. 460 — 'Don't do like those 
screen people did, tbey still owe me $5,000." 
tbe inference being that Seeley bad attempted to get money improperly, 
from a supplier of materials to tbe City; but there is no proof. 

3. that Seeley suggested that Paulsen pay bim $1,000. — Vol. I, 
p. 462 — and Paulsen testified that Seeley said, p. 462 — 

"You can leave the $1,000. with Mr. Leby; be is all right." 
Paulsen admits, Vol. II, p. 532, that be did not pay tbe $1,000. to Seeley 
and that Seeley did not ask him for it. 

But wlio is Paulsen, upon whom Appellants rely to blacken tbe re-
putation of Seeley? 

He was born in Denmark, Vol. II, p. 540. He came to tbe United 
States in 1907. He was tbe Manager and Vice-President of Hammen Con-
struction Company, which is in tbe bands of a receiver, Vol. II, p. 529. 

Paulsen told Mr. Cook, Vol. II, p. 530, that be bought all the ma-
chinery of Hammen Construction Company "and paid for it," and ad-

40 mitted under cross-examination by Mr. Hackett that be bad only paid for 
part of it, and that a note for $18,000. was still unpaid, Vol. II, p. 597. 

He took a contract to do work on 150th Avenue. Tbe bids were 
open on tbe 13th February, 1925. He did not proceed with it or pay for 
the pipe be bad bought from Phillips until Phillips began to remove it 
from the job, Vol. I, p. 477. See letter of Engineer Clifford Moore, Vol. 
IX, p. 4442, as to tbe way be conducted bis business. 
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in the ^ He quarrelled,witli Phillips on many occasions, Vol. II, p. 551, and 
xcin f̂ Bench S a v e information to the prosecution in the case of the State against Con-

— nolly. He spent two days coaching the prosecution, Vol. II, p. 553. 
No. 4 

The F a c t u m of 
Respondents He made a dishonest statement of his Company's assets to the Bo-
TrustrOWI1 rough of Queens, Vol. II, p. 594, in order to induce the Borough to give him 
company a contract. 
et al., es-qual., 
for the Heirs 1 0 
of the late Vol. II, p. 598 
F r a n c i s 
Phill ips, . . 
Before the Q.—You know that that statement was inaccurate and misleading, 
Court of i m n o f 
King's Bench. u u u u u u l ' 
15 March 1938. . . . . , .. 
(continued) A.—That is possible. 

He admits having paid $6,000. to corrupt a City official, yol. II, 
p. 599 et seq. 

He testified that Phillips introduced Decker to him as his engin- " 
eer. He is flatly contradicted by the witness Decker, who was called by 

• Appellants, Vol. II, p. 713. 

The Court will, it is submitted, hesitate to place much confidence 
in a witness whose memory is as uncertain and whose conduct is as un-
savory as that of Paulsen. Yet the Court is asked to believe that Seeley 
is a conspirator upon evidence of this kind. 

See remarks of Mercier J. on Paulsen's testimony. Vol. XII, 30 
p. 5556. 

1 
} 

Most of Paulsen's evidence is objectionable and inadmissible be-
cause it is hearsay and not the best available. 

Seeley is also charged with overt acts of conspiracy: 
1. Going to Detroit with Major O'Rourke and subsequently recommend-
ing the use of O'Rourke's block in the construction of a tunnel. 
2. Preparing a plan for a waterproofing membrane. ^ 

— 1 — 

He went to Detroit, with O'Eourke to see a tunnel in course of 
construction in which O'Kourke blocks were used. This is advanced as an 
act of conspiracy. It is established by Appellants' witnesses and uncon-
tradicted : 
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(a) tliat tlie blocks were very useful and an improvement on. other in the 
types of constructions, Yol. II, p. 571; Kin^kkh 

(b) tbat the}' were used in the Linden Street job to excellent advant- NO. 4 
gCTg • ' The F a c t u m of 

° ' Respondents 

(c) that Seeley had a half dozen superior officers, — Zorn, Vol. I l l , Trustrown 

p . 1 1 5 6 . Company 
et al., es-qual., 

1 0 for the Heirs 
Can it be supposed tbat be went to Detroit without their permission or of the late 

that O'Rourke blocks were used without their approval? PMiiips, 
(d) O'Rourke says Seeley demurred at first when O'Rourke suggested court of 

•that he go to Detroit, but that later he decided to go. f̂ Marfhioaa. 

True, in the meanwhile O'Rourke had spoken to Phillips, but it does not 
follow that Phillips had any communication with Seeley and there is no 
evidence that he was in communication with him, but even if be were, it 

2o was perfectly proper for Seeley to go to Detroit. His visit there was on 
the City's business and in tbe result it was favourable to tbe City's inte-
rests. 

There is nothing whatsoever in tbe testimony of O'Rourke to justi-
fy any of tbe allegations against Seeley. It must be noted that be was 
Plaintiff's own witness. He makes the following remarks: 

"I might add if you won't object to it, that no offi-
cial, nor any official action is involved whatever in anything 

gQ proposed to me by Phillips. It was never said tbat be could 
do this or do that or do the other thing, and I certainly would 
have had nothing to do with it if I had any idea that they 
were going to do any bribing of officials or anything that 
was not right." (Vol. II, p. 573, line 1). 

"Seely, I am sorry to say, rather I am happy to say, 
was one of the finest chaps I have ever met — " (Vol. II, p. 
568, line 33). 

"There never was in all my relations with Seeley any-
40 thing other than the oordinary business tbat takes place bet-

ween tbe engineer and tbe contractor." (Vol. II, p. 570, line 
24). 

— 2 

Another act of conspiracy charged to Seeley is the preparation of 
a waterfroofing membrane. 
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In the WHAT IS THE WATERPROOFING MEMBRANE? 
Court of 

King's Bench 
— It was a device to make tlie monolithic sewers absolutely water-

The Factum of tight by applying in tbe lower balf of tbe sewer a coat of waterproof-
Respondents i n g between the outer and inner shell of the structure. 
The Crown ° 
T r u s t 
company Bertram, who succeded Seeley as assistant engineer, received from 
fô th^Hetes'' him a sketch of a waterproofing membrane for the monolithic main and 10 
of the late manholes. 
F r a n c i s 
Phill ips, 
Before the Vol. I , p. 1 5 2 : 
Court of ' 1 

"Marram Q-—At whose orders was that design or waterproofing membrane 
(continued) put i l l , do }rOU knOW? 

A.—Yes, Mr. Seeley's — 

Mr. Cook:—Wait a minute. 
20 

Mr. Goudrault:— What is objectionable to that? 
\ 

Mr. Hackett: All that you cansay, Mr. Bertram, is what Mr. Seeley 
told you. 

The witness:—Yes. 

Mr. Hackett:— Whether the orders came to Mr. Seeley from his 
superior officers or not, you don't kuow? ^ 

The witness:—No, I don't know. 

Mr. Goudrault:—I am asking from whom he himself received the 
orders. 

Q.—You had instructions from Mr. Seeley, didn't you? 
A.—Yes, from Mr. Seeley. 

Q.—And you gave orders to your draftsmen and designers to go 40 
ahead and put in that waterproofing membrane? 

A.—That is correct. 

Bertram says he did not approve of it, yet it Was incorporated in 
the specifications with the approval of the entire engineering corps of 
the City and Borough. Bertram says, at Vol. I, p. 270, under cross-exam-
ination, that he never protested the use of this membrane. 
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Mr. Hackett:— in the 
Court of 

King's Bench 

Q.—Did you protest to anyone concerning the use of this water- — 
proofing membrane? The Return of 

Respondents 
A . NO. The Crown 

T r u s t 
Bertram thought the incorporation of the membrane would slow et al., es-qual., 

10 down the work and increase the cost. He also criticised it because the ^t^e
1!l

I
t
e
e
irs 

forms had to remain in place twenty-one days. He had to admit, however, Francisa e 

that the same curing process of twenty-one to twenty-eight days was ex-
acted of the precast pipe, — Bertram, Vol. I, p. 266. Court of 

King'3 Bench. 
15 March 1933. 

Harrington, an engineer for Patrick McGovern, called by the Ap-
pellants, testified that if there were a sufficient number of forms the 
work should not be greatly retarded. 

In tbe sewer which McGovenr had built on Hamels Boulevard a 
20 steel waterproofing device had been used before the membrane had been 

specified. 

Decker and Harrington did not share Bertram's opinions. Dec-
ker, a witness called by Plaintiff, says in cross-examination, vol II, pp. 
710-711 : 

Q.—And apart from the question of expense, this waterproofing 
device in the monolithic, known as the waterproofing membrane, would 
have made that monolithic type more impervious to water, wouldn't it? 

A.—Yes, sir. 

Q.—And would have precluded the possibility of water penetrat-
ing? 

A.—Add to its efficiency, yesty / • 

Decker had been in the employ of the City. He says, Vol. II, p. 711, 
line 13: 

40 Q.—And when you were in the Sewer Department what position 
did you hold? 

A.—I was draftsman, ant then I became assistant engineer. 

Q.-—That was the position which Seeley later on held? 
A.—No, sir, I was outside in the field. 

Q.— But you were intimately acquainted with the operation of 
the Department? 
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20 

in the A.—Yes, sir. 
Court of 

King's Bench 
— Q.—And you were in tlie field service as assistant engineer, and 

The Factum of bad your superior officers, I suppose? 
Respondents . __ 
The Crown A . Y e S , S l l \ 
T r u s t 

et°™iP,aeŝ quai., Q.—AVIio checked you up quite carefully and quite regularly? 
for the Heirs 1 0 
of the late A.—Well, I will tell how that was arranged. I was called really, 
rhiHips, what you would call me, a division engineer. They had the Borough di-
Before the vided, I have forgotten, in three or four sections, — or a section engin-
Ki™ ŝ°Bench. eer> rather. And I had charge of one section. 
15 March 1938. 
(continued) Q.—But under the direction.. 

A.—Under the engineer, absolutely. 

Q.—Apart from tbe engineers of the Borough, there was also a 
corps of engineers from the City, the Board of Estimate & Apportion-
ment, was there not? 

A.—Yes, sir. 

Q.—And they followed the plans and specifications in the execu-
tion of the work carefully? 

A.—Yes, they have to check them first. 

Q.—Yes. All the plans and specifications have to be approved not gQ 
only by the Borough staff but by the staff of -the City? 

A.—Yes, sir. Board of Estimate. 

Q.—And tbey are skilled men who are supervising the work in all 
the Boroughs of thQ City, are they not? 

A.—Yes, sir. 

Q.—Now, coming to the inside service, I understand that Seeley 
was an assistant engineer? 40 

A.—Yes, I believe that was his title. 

Q.—And did yon know Mr. Bice? 
A.—Yes. He was the chief engineer of everything. 

Q.—Yes. And Mr. Perrine? • , 
A.—Mr. Perrine was in charge of sewers. 
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Q.—And Mr. Blake? in the 
A.—Mr. Blake had charge of the Highways Department. Kin^Belh 

Q . - A n d Mr. Bishop? ^ r
N

a°ctu
4
m of 

A.—He was in the Sewer Department also. Respondents 
The Crown 
T r u s t 

Harrington, another witness called by Appellants, explains how Company 

necessary it was that tbe sewers should be kept dry, Vol. II, p. 654. In-
stead of a waterproofing membrane bis Company, Patrick McGovern, oTth/iate 
Inc., used steel water stops, Vol. II, p. 657. Phmips, 

Before the 
P A G E K T . S a Bench. 

Q.—And did you put some waterproofing in, of some kind? 15 Mareh 193°' 
A.—No, we put a steel water stop in there, but there was no wa-

terproofing; no waterproofing in there. 

20 

30 

Q.—You say there was a steel water stop at tbe joints? 
A.—Yes, at tbe invert; a horizontal water stop at tbe bottom, be-

low tbe flow time of tbe invert, an arch water stop that extended down. 

One might say that each contractor and engineer has his own ap-
proved method. 

It is to be noted here that none of Seeley's superior officers were 
called by tbe Appellants, and that Exhibits C-3, Vol. VIII, p. 3999, C-8, 
Vol IV, p. 1779 and C-10, Vol. XI, p. 5306 — plan for the sewers cons-
tructed at 150th Avenue, which is probably the first plan to contain this 
membrane, is signed by Perrine, Seeley's superior officer. 

Consider the circumstances and inquire if the specification for this 
membrane, even if it bad been prepared by Seeley, could be an element of 
conspiracy. 

(1) Tbe area in which the sewers were being built was extremely 
wet. Details of tbe difficulties and dangers of sewer construction in 
Jamaica and Eockaway will be recited at length in another paragraph. 
It was necessary that the sewers be dry and to this end extraodrinary 

40 precautions bad to be taken. 

(2) Seeley bad half a dozen engineers superior to him, to whom 
be was responsible, — Bertram, Vol. I, p. 274 et seq.; Decker, Vol. II. p. 
711; Zorn, Vol. I l l , p. 1156. 

(3) No change in tbe specifications could be made without tbe 
approval of these senior officers. — Bertram, Vol. I, p. 167 and Corpo-
ration Counsel Bertram, Vol. I, p. 

(4) In fact, the very plan which contains the detailed design of 
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in the the membrane is signed by Franklin Perrine, Seeley's superior. — See 
K i S ? B e ° n c h Plan, Exhibit C.-3, Vol. VIII, p. 3999. 

The Factum of ( 5 ) Changes were being made in the specifications from time to 
Respondents time; some were good and retained, some bad and abandoned. — Ber-
THROWN TRAM> VOL ^ P 261 
Company 

fô timHeirs1"' (6) Plaintiffs have made a point that no monolithic sewer was ]() 
of the late built with this waterproofing membrane in it. The answer is found in 
Phillips, the mouths of Plaintiffs' own witnesses. 
Before the 

King's °Bench. First the monolithic type of sewer had enjoyed a monopoly in 
15 March 1938. Queens until 1916 — Bertram, Vol. I, p. 262. Precast pipe had come into 
(continued) v 0 g u e a n d w a s rapidly displacing monolithic sewers — Hart, Vol. I l l , p. 

844. 

Second, in any event, precast pipe was particularly adaptable to 
wet work and the sewers which were built in Jamaica and Bockaway 20 
were all built in wet soil — Creem, Vol. I, p. 362. In such wet territory 
a man — to use the language of Creem, p. 362, — would be crazy to at-
tempt to build a monolithic sewer where pipe alone could be used to ad-
vantage. 

Appellants have made no evidence that the waterproofing mem-
brane said to have been originated by Seeley has been abandoned or de-
leted from the specifications of the City. 

To sum up against Seeley, — there are the charges of the unsavo- 30 
ry Paulsen. But even if taken at their face value do they prove conspira-
cy with Phillips? It is submitted that they do not. The trial Judge found 
the veracity of Paulsen open to considerable doubt (Vol. XII, p. 5556 
—2nd Considerant). 

PHILLIPS 

Phillips, Appellants offer to the Court as the arch-conspirator. 
He was a man of many natural gifts and possessed of a strong personali- 40 
ty. Appellants' witnesses testify: 
(a) that he had a genjus for construction work — Curran, Vol. I l l , p. 

1323; 
(b) that he had dynamic energy — Creem, Vol. I, p. 368; 
(c) that he had great daring: he bet $100,000. on one race and won as 

much as two to three hundred thousand dollars on a race, — Cas-
sidy, Vol. I l l , p. 1076, Curran, Vol. I, p. 194; 
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(d) that he liked display, politics and power, Yol. II, pp. 632, 633; Tn
 of 

(e) that he was generous to his family and friends, — Curran, Yol. I, Kins'i_Deilch 

p. 194, Cassidy, Yol. I l l , p. 1077, — and received from them a so- No. 4 
called "golden" dinner service; ^ S * 

(f) that he bluffed and wheedled them into doing his will, — Purcell, Sustrown 

Yol. I, p. 346, Matthews, Yol. II, p. 633. company 
' r 7 et al., es-qual., 

1 0 When his bluff was called, he acquiesced. J f t K ? " 
O'Rourke says Phillips claimed $50,000. for his services. PMiHps, 

Before the 
When O'Rourke refused to pay, nothing happened. KnT73°Bench 

Paino quarrelled with Phillips, began making pipe, and continued ^March m's. 
to get contracts in Queens,—Vol. I l l , pp. 1125-1126. 
(g) that he was indiscret and talked about his affairs to any persons 

who would listen, — Cassidy, Vol. III. p. 1076; 
(h) that he surrounded himself with satellites and created the impres-

sion that he was omnipotent with the Borough President; 
(i) that he sometimes financed the contractors and on at least one oc-

casion was in partnership with them. 
He was in partnership with Sigretto, — See Exhi-

bits C-83, C-84, C-85, Vol. V, p. 2049 et seq. 
He financed Paulsen by giving him pipe on credit. 

2Q He financed Decker, Vol. II, p. 678. 

THERE IS NO PROOF 

(1) that Phillips' relations with Connolly or Seeley were improper; 

(2) that the City paid more than it should for its sewers even though 
the price of pipe to the contractors may have been high; 

40 (3) that the price of the contractors to the City which were for a lineal 
foot of constructed sewer, were in any way excessive or unfair; 

(4) that the City paid more for sewers in Queens than the price paid for 
like sewers build amid like difficulties elsewhere 

. WHO ARE HIS ACCUSERS: 

PAUL W. PAULSEN, who admits corrupting civic officials; 
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(continued) 

whose numerous companies are all in the hands of a receiver; who did 
not pay Phillips for his pipe until he threatened to remove it from the 
works; whose failure to carry out his contract in accordance with his un-
dertaking entailed the rejection of his bid. He was hostile to Phillips He 
was contradicted flatty by De'cker, Vol. II, p. 713, when he said that Dec-
ker was introduced to him as Phillips' engineer when it is established 
by Decker that he was in Florida at the time Paulsen was said to have 
met him. His testimony was adversely commented upon by the trial Jud- 10 
ge, Vol. XII, p. 5556. 

PURCELL, whose animosity to Phillips is patent when he says 
he would not believe him under oath, Vol. I, p. 346, and whose cross-exam-
ination shows that his own memory is not to be relied upon. He either for-
get or swore falsely, Vol. I, p. 383 et seq. He also was the subject of ad-
verse criticism by the trial Judge. Vol. XII, p. 5556. 

It is strange that out of the host of witnesses called by Appellants 
none but these two could he found to testify to anything that might give 20 
colour to Appellant's claim. 

GENERAL CONDITIONS AFFECTING CONSTRUCTION 

6 OF SEWERS 

—A— 

These sewers were built in Jamaica and Rockaway. In Jamaica 
and Rockaway the land was low and the difficulties of 'constructing a 30 
sewer were great 

Bertram, a witness called by Appellants: 
Vol. I, p. 270: 

Q.—I take it from what you have told us of the construction of the 
Jamaica sewer, that the trench in which the sewer is constructed, or sew-
er pipe laid, must frequently he very near sea level, and sometimes be-
low it? 

40 
A.—Well, that 150th Avenue job, that's the one you are talking 

about, was through what might he termed tidal flats, or nearly so; 
creeks, tidal flats came up and passed right over the sewer. It was com-
pletely under Water. 

Q.—But when you tell us that the contents of the sewer has to he 
pumped to a higher level, you mean tha,t it has to be raised before it can 
flow out to sea? 

A.—It has to he raised at least to sea level. 
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Q.—To sea level? in the 
Court of 

A.—In fact, it had to be raised higher than sea level. Kine'^_Beuch 

No. 4 

Q.—How many feet did you have to raise it? E^nden?s°f 

A.—If I can look at tbe plan, I will tell you exactly. Trustrown 

Company 

1 0 Q.-Oh, tell me roughly. tlheTeUs" 
of the liitfi 

A.—Tbe bottom of tbe thing was down about 35 feet below sea level. Francis 
Phillips, 
HEFNTFT "THE 

Q.—You see, what I am trying to get at is that laying a sewer in court of 
this part of New York is wet work. ®n£>'3 

r 15 March 1938. 
A.—In this part, this Jamaica section, that lower section, extreme-

ly wet work. 
Q.—I am reading to you from the contract that has been produc-

20 ed, a letter dated Long Island City, June 8, 1926, addressed to the Hon. 
Charles W. Berry, Comptroller, Department of Finance, Municipal 
Building, New York. I think we said yesterady that the Board of Es-
timate and Apportionment was comprised of the five Borough Presidents, 
of the mayor of the Comptroller, and the President of the Board of Al-
dermen? 

A.—That is correct. 

Q.— And this letter is addressed to the Comptroller at that time, 
30 Mr. Charles W. Berry? 

A.—Yes. 

Q.—And it is written, purports to be written, by Maurice E. Con-
nolly, President of the Borough of Queens, and he refers to contract 71, 
761, and says "The work in connection with this contract was of a very 
difficult nature. Large quantities of water were encountered, and it was 
also necessary to take care of the existing sewers encountered during the 
prosecution of the work." 

40 Is it correct to say that the construction of this sewer on Hammels 
Boulevard was fraught with extraordinary difficulty or was nearly all 
of the construction work in the Jamaica district about that type? 

Mr. Goudrault:—Just to clear up that matter, is this con-
tract referring to the 150th Avenue sewer, or the Ham-
mels Boulevard sewer? 

Mr. Hackett.—Hammels Boulevard. 
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Mr Goudrault:—I tliink that the witness,—I may be wrong, 
—but he has been under the impression, not having been told 
that it was the Hammels Boulevard, has been giving his ev-
idence as to the 150th Avenue sewer. 

The witness:—I had the impression that it was 150th Avenue you 
were talking about, because that is not the Jamaica district. It is in Rock-
away. 10 

Q.—It is Rockaway? 
A.—Yes. 

(Lnttmmd)938' Q-—You have told us, Mr. Bertram, that the Jamaica district was 
exceedingly wet all the way? 

T " "1 
A.—I specifically mentioned the 150th Avenue. 

Q.—Now, I have read to you a communication from Mr. Connelly 20 
to Mr. Berry, the Comptroller of the Department of Finance, with regard 
to Hammels Boulevard, showing that it too was not, although it was si-
tuated in Rockaway and not in Jamaica? 

A.—It was very wet. 

Q.—Was all of Rockaway very wet, or only part of it? 
A.—Well, you are talking about the contracts in Rockaway proper. 

Far Rockaway is not wet. That is, there is high land there, the surface 
rises 30 or 40 feet above sea level, and the sewers go down 10 or 12 feet. 30 
Now, Rockaway, all the way between Beach 32nd and Beach 149th, is all 
wet. The surface of the sewers is 3 or 4 feet above sea level at the most, 
in that area. 

Q.—And Jamaica was all wet? 
A.—The upper end of Jamaica is not wet at all. Those portions, 

150th Avenue and 150 Street and 158th Street, and other contracts I can 
think of in the lower sections of Jamaica, were wet. 

40 
Q.—But I got the impression that a great deal of the work in Ja-

maica, which is under review here, was in low land and wet? 
A.—Well it was low and wet. 

Q.—So the description that Connelly gives to Mr. Perry of the 
Hammels Boulevard job is to your knowledge accurate? 

A.—Yes. The fact that we had to take care of old sewers, and that 
it was really wet there, is true. 
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Creem, a witness called by Appellants, speaks of In f^j^ rf 

51st Avenue Kin^l_Bench 

Linden Avenue The Facitmn of 
Respondents 

Fisk Avenue The Ciwn 
Farmers Avenue Company 

et a l , es-qual , 
10 Vol. I, p. 362, lie said: J f t f f X ™ 

FPCIQCIS 
Q.—Will you say if the work which you did on 51st Avenue and Lin- Phillips, 

den Street and the work which Duit Inc. did on Fisk Avenue and Far- coS^of1'6 

mer Avenue was difficult of performance? King's Bench. 
15 March 1938. 

A.—Yes. 

Q—Why was it difficult? 
A.—In detail — on 51st Street, the sewer was at a depth of over 

20 50 feet in places. That of itself, as an open cut, is counted very hazard-
ous. Also, there was water encountered throughout, which had to be tak-
en care of and which added to the danger. In passing on to Linden Avenue 
— that provided for two lines of 8 foot pipe, which, as I remember, it, 
made the trench some 24 or 25 feet in width or practically from curb to 
curb, and some 35 feet to 40 feet deep in places, and having trees along 
the edge it is very difficult to handle the immense amount of material 
that was encountered. In passing on to Fisk Avenue, — that was very 
wet and it was a material that would run through the slighest opening 
and the last one, Farmers Avenue, we struck water about 4 feet or 5 feet 
below the surface and still we had to go down 30 odd feet and there was 
a tremendous head of water, which, being in sand, my recollection is that 
we pumped about 8,000 gallons a minute 24 hours a day, in order to con-
struct the sewer. 

30 

Decker, of Muccini and Decker, called by the Appellants, speaks 
at Vol. II, p. 680 of sewers constructed on: 

Union Avenue 

40 Grand Avenue 
Queens Boulevard 
Farmers Boulevard 
Laurel Hill t 

Poke Avenue 
Springfield Boulevard 
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Hampstead Avenue 
Jamaica Avenue 
Prinkerhoff Avenue (two contracts) 
58th Street 
51st Street 
Munro Street 10 
Winchester Boulevard 
Beach 32nd Street 
Bockaway Boulevard 
Detmars Avenue 
121st Street 
Decker Street 

i 20 

92nd Street 
25th Street 
24th Street 

and says, at Vol. II, p. 710: 
Q.—That was wet ground, was it not? 
A.—It was full of water. You hit water three or four feet from the 

surface. 30 

Q.—And it was imperative that the sewers be made watertight? 
A.—Yes, sir. Most of the contracts I did with the pipe I even wa-

terproofed tbe joints myself, and I waterproofed the manholes and I 
waterproofed all risers, at my own expense. 

Q.—Because you wanted to be sure— 
A.—I did not want to take a chance. 

40 
William H. Hastings, President of H. J. Mullen Contracting Com-

pany, Inc., a witness called by Appellants, spoke of sewers constructed on 
Norwood Place 
159th Street 

At Vol. I. p. 423 be said: 
Q.—We are now discussing the job which H. J. Mullen Contracting 

Co. did on 158th Street and on Norwood Place. Will you state whether 
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the execution of this work was difficult or otherwise? In the 
Court of 

A.—The execution of the job on 158th Street was a very difficult King'stench 
piece of construction. 4 

The F a c t u m of 

Q.—Why was it difficult? K ™ 
T r u s t 

A.—We had 12 feet of water which we had to get out of our trench Company 

10 before we could lay any pipe. fo/t^Heirs"' 
of the late 

Q.—Was the trench a deep one? 
Phill ips, 

A.—The trench ran from 18 to 20 feet, and about 2,000 feet of it co^To?6 

was alongside the trolley track of the trolley that runs to Eockaway King's Bench. 
Beach or Far Rockaway, and there were houses on either side and we 15 March 193S' 
had to shore and be careful our pumps did not suck the sand from the 
foundations of the buildings. It was a treacherous piece of work. 

20 Q.—And the soil, the strata through which you were making your 
cut, was not very stable, was it? 

A.—It was quicksand; sand saturated with water made it of quick-
sand nature. 

Q.—And you had difficulties due to the proximity of these other 
works, in assembling your materials ? 

A.—Yes, sir. ' 

30 Q-—And incidentally there was difficulty in manufacturing this 
pipe alongside, I suppose? 

A.—Well, I didn't manufacture the pipe. 

Q.—But it is apparent that there was trouble. 
A.—Yes, sir. 

40 

Angelo Paino, a witness called by the Appellants, speaks at Vol. 
Ill p. 1089: of 

Myrtle Avenue 
Maurice Avenue Vol. I l l , p. 1095 
Weiss Avenue " " p. 1099 
Jamaica Avenue " " p. 1102 
Waller Avenue 

Metropolitan Avenue Vol. I l l , p. 1103 
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I n the 
Court of 

King's Bench 

No. 4 

Farmer Boulevard 
150th Street 
124th Street 

p. 1106 
« 

u 

Sutphin Boulevard 
Tuckerton Street 
Hayes Avenue 
Broadway 
Poke Avenue 

« 

« 

10 

(continued) At VolJII, p. 1124 he says: 

Q.—All the work, Dir. Paino was carried out in the Borough of 
Queens? 

A.—Yes, sir. 2Q 

Q.—And the Borough of Queens offered great difficulty to a con-
tractor doing excavation, did it not? 

A.—Yes, sir. 

Q.—It was extremely wet, and the soil was shifty, and a contrac-
tor had to take great precautions? 

A.—Yes, sir. 
30 

Q.—And likewise the pipe which was used in the construction of 
sewers was submitted to all the strains and stresses of a shifting sub-
soil, wasn't it? 

A.—I think they had to use a special cement too, and use more 
strength on account of the soil and the water pressure through the Ja-
maica system sewer; we had to use extra force and extra cement. 

Q.—Yes; and in some places the strains and stresses were greater 
than in other places? 

. 40 
A.—Oh, yes. 

Q.—Which might account for a variance in the price of the pipe? 
A.—Yes, sir. 

Paul W. Paulsen, a witness called by Appellants, described very 
vividly the difficulties of constructing sewers in Queqns. At Vol. I, p. 
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433 lie speaks of the sewer on 150th Avenue, Section 2, and part of Sec- Tn the 
tion 1, and on Amstel Boulevard, and says at pp. 443,474,475: King-™Bench 
Page 443: -

No. 4 
T h e F a c t u m of 

Q.—Was that sewer to he constructed in a wet section of the Bo- Respondents 
rough of Queens? Trust™'™ 

A — Y e s Company 
A - i c e s . et al., es-qual., 

1 0 for the H e i r s 
Q.—To what extent? &£ctalate 

Phi l l ips, 
A.—It was approximately 15 feet below tide level. Before the 

Court of 
K i n g ' 3 Bench. 

Q.—You know the topographical situation and the geographical is M a r c h 1933. 
s i tuat ion of the Borough of Queens? 

A.—Fairly well. 

Q.—Was that considered a wet section? 
A.—Yes, very. Water was about four feet below the surface. 

Vol. I, p. 474: 

Q.—Did you state if that section of the 150th Avenue job was a 
wet job? 

I I I . 
A.—Yes. i 

Q.—How much so in comparison to other jobs that you know of in 
g0 the same section? 

A.—About the same as section 1. It was approximately 18 feet be-
low mean tide level. 

Q.—What system did you use in building the sewer for keeping the 
water out of the trench? 

A.—We used the well point system. 

Q.—What do you mean by the well point system? 
A.—It is a system of well points, hooked up to manifold pipes in 

turn connected to centrifugal pumps. It is a method of de-watering the 
ground in sand or quicksand. 

Vol. I, p. 475: 
Q.—To keep your trench so you could get into it you had to pump 

from well points at intervals of from four to five feet? 
A.—Three feet apart — the pumps. 
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In the Q.—That is indicative of exceedingly wet ground, is it not? 
Court of 

K i n g ' s B e n c h A.—Oh, yeS. 
No. 4 

^s£nd<£te0f Attention is called to the photograph, Exhibit C-10 and C-ll, show-
The crown ing pumps at work. (Vol XI, pp. 5111, 5112). 
T r u s t 

et al., es-qual., Carmine Petracca, another witness called by tbe Appellants, spoke 
ofrtheeiatelrs o f F a r m e r s Boulevard, Vol. I l l , p. 1128. He said at p. 1146: 10 
Phillip", Q-—You have a good deal of experience in sewer construction, Mr. 
Before the PetraCCa? 
Court of 
King's Be 
15 March 
(continued) 

King's Bench. A " V n 
15 March 1938. ^ A c a ' 

Q.—The territory in the Borough of Queens is a very difficult ter-
ritory in which to place sewers, is it not? 

A.—Yes, sir. ; 

20 
Q.—Why? 
A.—Well, I got a job that I didn't expect to strike any rock and 

water, in Bidgewood. 

Q.—Frequently, your excavation was below the level of tbe sea? 
A.—Yes, some of them. 

Q.—And tbe soil is shifty and has to be held in place by — 
on 

A.—Good construction. 

Q.—And tbe shifting of the soil subje'cts tbe pipe to a great many 
stresses and strains? 

A.—Positively yes. 

Q.—It has to be very good pipe? 
A.—Sure. 

40 
Q.—And I suppose that in some places the strains upon this pipe 

are greater than elsewhere? 
A.—Well, generally it is, the ground that you strike. 

Q.—So you have had to get pipe that was specially suited for that 
very difficult work? 

A.—In some places, Yes. We had to have a special pipe. 
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Q.—Yes. And I suppose the manufacturer was responsible for it if in the 
i t f a i l e d ? Court of I L i a n e u . King's Bench 

A.—They guaranteed the pipe to stand the test and the weight. 
The Factum of 

Clair D. Schlemmer, a witness called by Appellants, said at Vol. Ill ThePCrownts 

p . 1 0 3 7 : T r u s t 
Company 

10 Q-—Mr. Schlemmer, tliis work represented by the several contracts fo^tim Hem!'' 
which have been under discussion today, was very hazardous work from of the late 

the point of view of the contractor, was it not? Phmips 
A -it- -i Before the 

.— very hazardous. court of 
King's Bench. 

Q.—You were going through a territory which was, — 15 March 193°' 
A—Wet. 
Q.—(continuing) difficult to handle. You had the pump, you had 

20 to retain, and you had to meet a great many unknown quantities? 
A.—Yes. 

Q.—And you had taken the work for a definite figure? 
A.—Yes. 

Q.—Which entails on the part of the contractor a big hazard? 
A.—Very hazardous. For three years we did not stop a pump. 

30 

40 

Earl L. Peterson, another witness called by Appellants, said at Vol. 
II, p. 967: 

Q.—From witnesses who have preceded you, we have learned that 
the construction of sewers in the Borough of Queens was all wet and very 
difficult work; is that your idea of it? 

A.—A lot of it was, yes. 

Q.—And a lot of it was way below sea level? 
A.—Yes. Tbere were some jobs that were below sea level. 

Q.—And a lot of soil tbat you bad to sink your shafts through was 
silt, clay and shifting, and had to be held back by dikes and pumped out by 
well points and was fraught with many of the incidents that go to make 
for very difficult work? 

A.—A lot of it, yes. 
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I n the — B — 
Court of 

Kmg'sBench Phillips took all the hazards, financially and physically, of supply-
No. 4 ing pipe for this exceedingly difficult work. Appellants' 

The F a c t u m o f " 1 1 0 , 7 1 ^ 
Respondents 
The crown See Appellant's witness Petracca, Vol. I l l , p. 1146, witnesses tes-
Trust tity that he made a special pipe for Queens, far better than the specif ic-
e°™hTesy-quai., ation required, with a richer mix and more steel quoted above. j q 
for the Heirs 
of the lcitc 
Francis Appellant's witness Paino, Vol. I l l , p. 1140 et seq. quoted above. 
Phillips, 
Before the 
court of Appellants' witness Earl L. Peterson (to he distinguished from Ap-
King-s Bench. pellant's other witness, Paul W. Paulsen). 
15 March 1938. r ' ' 
(continued) 

Vol. II, p. 946: 
Q.—So according to the best of your recollection it would also be 

in 1924 that it was changed to a higher mixture, was it? 

A.—To a richer mixture. 

„Q.—What mixture? 
A.—It was changed to approximately a 1-1-2 mixture. 

Q.—And did you use that 1-1-2 mixture in manufacturing Lock 
Joint pipe in the Borough of Queens until you left Mr. Phillips in 1926? 

A.—Yes. 
30 

Q.—Do you know of any change in the present pipe that was being 
used for the construction of sanitary sewers in Queens? 

A.—We had one more change. 
— 

Q.—What was that, Mr. Peterson? 
A.—And that was in the reinforcement. 
Q.—Do you remember approximately the year in which that chan- „ 

ge took place? 
A.—Well, that was approximately about the same time. Maybe a 

little bit later, maybe another two months or so, after the mixture was 
changed. 

Q.—That would he also in 1924? ' 
A.—I think so, yes. 
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By Mr. Hackett 
Q.—You said that the change was in the reinforcement? 
A.—Yes, sir. 

Q.—You put in more steel? 
A.—Yes, sir. 
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No. 4 

10 
Q.—That would be a better pipe? 
A.—Yes. Before the 

Court of 
King's Bench. 
15 March 1938. 

PhiUips, 

Mr. Goudrault:— 
Q.—Were those changes in the specifications? 
A.—In the Queens specifications? 

20 Q.—Yes. 
A.—No, they were not. As far as I know there were no changes in 

the specifications during the time that I was there. 

Q.—Were those changes left to the discretion of the contractor? 
A.—Of the actual sewer diggers? 

Q.—I mean not the sewer diggers, the contractors who would put 
in their pipe in those sanitary sewers? 

A.—The question that came up in my mind was, their specifications 
called for watertight construction. And it seemed to me, from my expe-
rience in making pipe, that we had to make a little better concrete than 
what the}7 were making. And the same was true about reinforcement. I bad 
a very good reason for changing tbe reinforcement, and that was this: that 

40 their specifications, as I interpreted them, was they had no latitude 
whereby a man could make a certain product to a certain depth of trench 
with the result that there was a changed load. Well, I was afraid that 
sometime or other a pipe with a less degree of reinforcement would be 
used in a trench where the load would be too heavy for that pipe. So I 
thought the only solution was that I could think of in that was to in-
crease that reinforcement. 

30 

Q.—Yes. 
A.—No. 

Q.—And you did? 
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in the A.— (continuing) To sucli an extent that I was sure that I would 
King™ Bench n ° t have any trouble with a failure of that pipe. 

The Fac'tmn of By Mr. Hackett:— ~ 
Thê crowns Q.—So you made a much better pipe than was specified? 
T r u s t 
Company A.—So I made a better pipe than was asked for. 
et al„ es-qual., 
for the Heirs 1 0 
of the late Vol. I I . p. 949 I 
F r a n c i s 
Beforethe Q-—How did you go about to decide how much heavier wire you 
court of were going to use? 
King's Bench. 

15 March 1938. A.—I did it by, — in a way it was more of a guess of wliat future 
(continued) conditions would be than anything, and from past experience as to the 

amount of cover and the different localities in which you would know they 
were building sewers, wliy you calculate your steel from that, from 
those depths. For instance, when they were striking a depth of consider-
able size, you would know most likely three or four months ahead how 20 
deep that was going. 

Q.—Was that precast pipe that you were building for Phillips 
from 1924 until some time in 1926, for one or two or several jobs in tbe 
Borough of Queens? 

A.—For several jobs. 

Q.—Were tbese jobs of a similar depth? 
A.—No. Varying depths. 30 

Q.—For one or more contractors? 
A.—We had several contractors. 

Q.—Did you do this stronger wire reinforcement for all the pipes 
when you so decided that a stronger wire reinforcement should be made? 

A.—Yes. 

Q.—What was the purpose of that? 
A.—It was the purpose, — as an illustration, take a 36 inch pipe. 

If that pipe was going into some particular trench that was about 12 
feet deep, it is most likely it would not have required more than the stan-
dard reinforcement. 

By Mr. Hackett:— 
Q.—But if you dropped to 30 feet? 
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A.—If she dropped to 30, or if she dropped to 24. — In the 
Court of 

King's Bench 
Q.—She had an overburden that was apt to collapse? — 

No. 4 
A.—She had an overburden. And so as not to take this 36 inches and Faatu™ oi 

maybe have it delivered on a job where the trench was 24,1 decided that ThePCrowns 

it would be better to make a 24 so that whereever that pipe went I was Trust 
sure that it would be all right. e° Ti^^uai., 

1 0 for the Heirs 
of the late 

p Francis 
^ Phillips, 

Before the 

ANY CONTEACTOE COULD MAKE THE SEWEE PIPE K S - B e n c h 
SPECIFIED FOE THE BOEOUGH OF QUEENS is Ma*rch 1935. 

Appellants here attempted to prove that the specifications called 
for the lock joint pipe which Phillips was manufacturing and no other. 
Appellant's witnesses make it clear that the specifications gave Phillips 

20 no such monopoly. 

HARRY HART, Vol. II, p. 857: 
Q.—This specification in Queens, used by the Borough of Queens, 

did not give your Company the core joint? 
A.—The core joint people didn't make plain pipe — they only made 

the big reinforced pipe. 

Q.—But this specification didn't favor your Company in particu-
30 lar did it? 

A.—Certainly not. 

Q.—It specified a new type of pipe that was common on the market 
A.—Had been on the market for ten years. 

Q.—Had been on the market for ten years? 
A.—Yes, sir. 

40 
Q.—But it had not won its way into all municipalities, as you have 

told us? 
A.—No sir. 

Q.—In fact there were other boroughs of the City of New York in 
which it had not at that time been accepted? 

A.—Only one, I think. 
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in the ^ Q.—it was to your knowledge tliat another company, the Lock 
Kinĝ Bench Joint Company had erected a plant in Queens? 

No. 4 A.—It was not to my knowledge. 
The Factum of 
Respondents 
The Crown Q. It W R S not? 
Trust 
Company A . N o s i r . 
et al., es-qual., 
for the Heirs 1 0 
of the late Q.—Any company could make this pipe that you were offering for 
F r a n c i s . ,, 
Phill ips, sale I 
Before the 
court of A.—Dozens of them were making it. 
King's Bench. 
15 March 1938. 

(continued) Q.—Dozen of them were making it? 
A.—Yes sir. 
Q.—And today I suppose scores of them are making it. 
A V ' 2 0 

A.—Yes sir. 
Q.—In your relations as a pipe seller I believe you have told us that 

you know that the specifications for these various pipes have to have tbe 
approval of tbe engineering departments both of tbe City of New York 
and of tbe Borough in which tbe work is to be done? 

A.—Yes sir. 

Q.—That is your knowledge? 
A.—To my knowledge, it is, yes sir. 

30 

Mr. Goudrault:— 
Q.—Mr. Hart, you stated a few minutes ago that tbe specifications 

call for tbe cement concrete pipe to be put in — 
As a matter of fact, did you instal a plant in the Borough of 

Queens for tbe sale of cement pipe? 
A.—Never seriously. 40 

Q.—So tbe pipe continued to be made where it was before. 
A.—Unless you bad a half a million dollars worth of business you 

couldn't afford to build a plant. 

Q.—It was never built and the pipe continued to be made else were? 
A.—Yes, sir. 
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HIR8CE, Vol. II, p. 815: in the 
Court of 

Q.—You have made some reference to a conversation between Mr. Kin^'^_Cench 

Merriwhether, your president, and the engineer in chief of the Borough of NO. 4 
Queens, concerning the use of your pipe, and it was your contention at a

he Fa^tuI" 01 

that time that the only patented feature which might preclude it from Th^Crow8 

use had been eliminated; is that correct? Trust 
' Company 

1 0 A.—Eliminated from what? S A S S E r 
of the late 

Q.—From the specifications. Phm§!, 
A.—For the Borough of Queens? Court of 

King*3 Bench. 

Q.—For the Borough of Queens. 
A.—Yes. 

20 

30 

Q.—Just make that clear, will you please? 
A.—We presented to Mr. Bice our specifications for guidance. 

Our specifications, of course, described our pipe, and in describing our 
pipe naturally it had all of the features connected therewith, which inclu-
ded that part which was patented. Mr. Bice, as parts of the identical lan-
guage of tjie two specification swill show, followed our specifications to 
a considerable extent. However, when we 'come to the question of joints — 

Q.—Which was the only patented part of your pipe? 
A.—Which was the only patented part of our pipe, that part of our 

specifications which did cover the patented feature was not included in 
Mr. Bice's specifications covering joints. And it was our contention at the 
time, and I have repeated it since, that the specifications which was 
drawn by the Borough of Queens did not call for a patented article, and 
that anyone who was willing to do so and who bad tbe desire to do so 
could make a pipe to fully comply with those specifications, and I know of 
no one who could have legally stopped tbem. 

Q.—We had a man here yesterday who said that he told Phillips 
40 that he intended to make pipe on Queens specifications and it resulted in 

a row between him and Phillips, according to his testimony. 
A.—Of course, that is something I know nothing about. 

Q.—Your specifiation, or a specification, the substance of which 
came from your company, had been used in other boroughs and in other 
municipalities since 1910, I am instructed? 

A.—Our specifications have been used to a very considerable extent 
all over the United States and Canada. As a matter of fact, the extent of 
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in the ^ it is that the actual pipe is in 40 or more of the states of this country, 
King's'lieneh and in Canada, both before and since tbe patent had expired. 

The F a c t u m of Q-—You exacted some financial assurance from Phillips when you 
Respondents s o ld him large quantities of pipe? 
The Crown ° ^ 1 1 

company A.—Well, we exacted the financial assurance of being paid if that 
et ai„ es-quai., is what you mean. 
for the Heirs 1 0 
of the late 
F r a n c i s Q . — Y e S . 
Phill ips, 
Before the A.—Certainly. 
Court of " 
King's Bench. 
15 March 1938. Mr. Hackett:—That is all. 
(continued) 

Tbe witness;—There was no trouble at all about payments from Mr. 
Phillips. Mr. Phillips paid very promptly. 

Weaver, Yol II, p. 898: 
Paino did manufacture precast pipe in Queens, Yol. I l l , p. 1100. 20 
Q.—At certain times you built your own pipe, is that right? 
A.—Yes, sir. 

Q.—Do you remember for what contracts? 
A.—Ob, many contracts, Queens Borough. 

Paulsen intended to make some Vol. I, p. 493. 
o n 

Welch bought some pipe from G. D. Raymond, Vol. II, p. 984. 
Hart offered some of his pipe but could not afford to built a plant, 

Vol. II, p. 859. 

— D — 
OTHER SUPPLIERS OF PIPE DID NOT SEEM WILLING 

TO INCUR THE HAZARD OF SUPPLYING PIPE 
FOR THIS DIFFICULT WORK 

Maclnnes, a witness called by Appellants, says: Vol. II, p. 637: 
Q.—Now, did you get any other communication from any other pre-

cast sewer pipe people on that job? 
A.—I did not. 

Q.—Why not? 
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A.— I was unable to get anyone to give me a price. in the 
Court of 

- King's Bench 
Q.—Did ypu make any inquiries at the time? — 

No. 4 
A.—I believe we tried to get prices wherever we could for precast Fac,tum ol 

o x x- Respondents 
pipe at that time. The Crown 

T r u s t 
Q.—Do you remember, Mr. Maclnnes, how many times that would etTiT^quai., 1 0 be that you tried? for the Heirs 

* of the late 

A.—No. As I remember it, we did not know — there were scarcely phimps, 
anyone who made that precast pipe. c6urte fhe 

King'3 Bench. 

Q.—Well, did yon inquire? is March 1935. 

A.—We tried to find somebody who would figure on it. 
Q.—Companies ? 

20 A.—Yes, companies. 

Q.—Do you remember how many? 
A.—There was an independent company, I remember, that I tried 

to get. There could not have been more than two others that we had heard 
about, that we tried to get quotations from. 

Q.—I see. Did they refuse to give you a price, quotations? 
A.—As I remember it, yes, they did not want to figure. 

Q.—Were there any reasons given? 
A.—They did not give me any reasons. 

PAUL W. PAULSEN Yol. I, p. 479. 
Q.—Don't speak of others — you, personally. 
A.—On that particular job 150th street we tried to get prices from 

other manufacturers. We did not succeed in getting a price from any 
other at that time. 

— E — 

30 

The uncertainties and the hazards of sewer construction in Queens 
were increased by the fact that the growth of Queens had been so rapid 
that the topographical maps and plans for sewer construction had not 
been completed. 
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in the Bertram, stated candidly, at Vol. I, p. 252 of his examination: 
Court of 

King's Bench Q.—is it correct to say that the construction came upon you with 
N(x4 such a rush, and the urgency for immediate sewer service was so great, 

T.he Faatu™ of that in ail instances the topographical maps and preliminary surveys 
licSpOIlQcIllS . « , jv 
The Crown were not complete; 
T r u s t , 
Company A.—Well studies were made of the area a considerable time before 
for1 tVic iieirs we began to build any sewers. And when we got down to the production j Q 
of the late 0f these maps, we were handicapped by the lack of topographical maps; 
F r a n c i s . i 1 
Phillips, that is complete maps. 
Before the 
King's "Bench. Evidence of difficulty and unexpected embarrassment is found in 
15 March 1938. the record of the engineering department of the Board of Estimate and (continued) Apportionment over the signature of Arthur S. Tuttle, Chief Engineer of 

the City, i. e., the Appellants in this case. See the report of June 10th, 
1926. Vol. XI, p. 5500. It is stated with reference to contracts which form 
the subject matter of this litigation: 

"In the construction of the outlet sections of this sew-
er large volumes of ground water were encountered and, on 
the basis of the conditions there disclosed, the bids for the 
continuing upstream sections have been based on the assumption 
that similar conditions would here obtain with the result 
that the cost of the project has been very substantially in-
creased as compared with the original estimates." 

20 

On June 9th of the same year the same official reported as follows: (Vol. 
XI, p. 5473). 30 

"The project as originally presented, was advanced by 
the Local Board on the ground of public necessity at the re-
quest of the Commissioner of Public Works and is unusually 
important in its character of a trunk sewer serving an area 
of upwards of 2800 acres, in which more than 4,000 building 
have been erected. In portions of this area serious flooding 
occurs during periods of storm, and although the sewjer will 
ultimately constitute the sanitary element of a separate sys-
tem of sewers, it will be used for the present for the removal 40 
of a limited amount of stormwater in addition to the house 
drainage. On May 13th, in view of the urgency of the pro-
ject as a whole, preliminary authorization was given for the 
construction of the upstream section of this trunk because it 
was deemed that the Board would soon be in a position to 
authorize the construction of the link now under considera-
tion, the unusual drainage condition obtaining in the tri-
butary area has been called to the attention of the Board by 
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10 

20 

30 

40 

the Chairman of the 202nd Street Civic Association of Hal-
lis (Referred to the Committee March 18, 1926—Cal. No. 
166.) 

The Borough President states that the time to be al-
lowed for tbe completion of the improvement is 150 days, 
and that no expense lias been incurred for tbe preliminary 
work 'that is chargeable against tbe Street Improvement 
Fund. 

In the construction of tbe outlet sections of this sewer 
large volumes of ground water were encountered and, on tbe 
basis of the conditions there disclosed, the bids for the con-
tinuing upstream sections have been based on the assump-
tion bad similar conditions would here obtain, with the re-
sult that the cost of the project has been very substantial-
ly increased as compared with the original estimates. 

It is the belief of your Engineer that tbe volume of 
ground water to be encountered in tbe section now under 
consideration should be very such less than in the sections 
where improvements have already been carried out, and, in 
order that prospective bidders may be given as much infor-
mation as practicable upon which to base a reasonable bid, 
I would still further recommend that tbe Borough Presi-
dent be requested to open test pits along tbe line of the pro-
posed sewer before advertising the contract, in order that 
the elevation of the water table may be fully disclosed, 
and to make this information available to all of tbe bidders." 
and again on June 10th he reported: 

"Although the analysis of the cost of the present pro-
ject did not reveal the likelihood of a deficit in so far as 
this particular link is concerned, the Board of Assessors 
was requested at the time when preliminary authorization 
would he deferred until the outlet sewer in the adjoining 
section of 109 Avenue and Brinkerhoof Avenue had been pro-
vided for. A favorable report concerning tbe Borough Pre-
sident's request for tbe authorization of the construction ol' 
tbe outlet has been prepared for tbe consideration of your 
Committee and, contingent upon final authorization being 
granted, I would recommend that final authorization of tbe 
tributary now under consideration be also accorded. 

In the 
Court of 

King's Bench 

No. 4 
The Factum ot 
Respondents 
The Crown 
Trust 
Company 
et al., es-qual., 
for the Heirs 
of the late 
Francis 
Phillips, 
Before the 
Court of 
King's Bench. 
15 March 1938. 
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in the ^ In the construction.of the outlet sections of this sewer 
xung'sBench large volumes of ground water were encountered and, on the 

— basis of the conditions there disclosed, the bids for the con-
The Factum of tinuing upstream sections have been based on the assump-
Respondents tion that similar conditions w<5uld here obtain with the re-
Trust

 rown suit that the cost of the project has been very substantial-
company \y increased as compared with the original estimates. 
for the Heirs ' 1 0 

Francisate is the belief of your Engineer that the volume of 
Phillips, • ground water to he encountered in the sections now under 
cour™ofhe consideration should be very much less than in the sections 
King's Bench. 

where improvements have already been carried out, and, in 
IconUnued1)38' order that prospective bidders may be given as much infor-

mation as practicable upon which to base a reasonable bid, 
I would also recommend that the Borough President he re-
quested to open test pits along the line of the proposed sewer, 
before advertising the contract, in order that the elevation 
of the water table may be fully disclosed, and to make this 
information available to all of the bidders." 

20 

The evidence seems to make it clear that great works were hur-
riedly undertaken with inadequate information and great hazards to all 
concerned. Few were willing to assume these hazards. Phillips erected 
plants for the construction of precast pipe and made a pipe far better 
than the specification called for, and undoubtedly got a good price in re-
turn for his initiative foresight and courage. 

1 
1 

It is to he recalled that all these transactions were carefully scru-
tinized.by officials of the Borough and of the City, the Present Appel-
lants, by engineers, overseers, legal officers, auditors and sundry others. 
It is unthinkable, if not impossible, that Phillips, Connolly and an under-
ling in tbe engineering department of the Borough should have been able 
during ten years to have succeeded in levying tell upon the City of New 
York, guarded as it was on all sides. If there was a conspiracy it must 
have included many more and higher officials than Seeley and Connolly, 
and there is no proof of any such conspiracy. 

Again let it be reiterated, conceding all that Appellants contend, 
they have not proved, or attempted to prove, that the People of the State 
of New York suffered any loss or damage. The only persons who may 
have suffered, if all the proof were made, are the contractors, and they 
are not claiming. 

THE TRANSFER OF CONTRACTS 
The occasional transfer of a contract from one contractor to ^mother 

30 

40 
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was offered as proof of conspiracy. So customary is this type of transac- in the 
tion that on the form provided by the City is a transfer form. AH of Ap- Kinĝ Bench 
pellants' witnesses testified that transfers of contracts are customary and — 
frequetly made. Not one has denied the propriety and universality of this The Factum of 
practice. Respondents 
1 The Crown 

T r u s t 
BERTRAM, Yol. I. p. 280 : Company 

et ah, es-qual., 
Q.—Now, Mr. Bertram, a question was raised yesterday regarding t̂h îfte*™ 

the transfer of these various contracts. Mention was made of certain of Francis 
the contracts being transferred. I suppose in every case the Borough of BeforeSthe 
Queens was not interested in the transfer if they had proper bonding se- court of 

. . 9 J r v o King's Bench, 
curity ! 15 March 1938. 

A.—I know before a transfer was made the specifications requir-
ed that it had the approval of the Borough President. 

Q.—Have the approval of the Borough President. If you had the 
approval of the Borough President, and proper bonds from the bonding 
company to guarantee tbe performance of the agreement, you would not 
object to the transfer? 

A.—You mean he wouldn't, the President? 

Q.—Is it not true that those transfers were granted as a matter 
of course, provided the proper formalities were applied? 

A.—I know a number of the contracts were transferred. One bid-
der would get the job and some other contractor would do the work. 
I know where one fellow bid and the other fellow did the work, yes; not 
once, but a number of times. 

30 

CREEM, Yol. I, p. 364: 
Q.—You have known, of men buying contracts before? There are 

excellent reasons for paying for contracts, are tbey not? 
A.—Oh, yes. 

40 Q*—^ time you purchased this contract, had you any reason 
to keep an organization together? 

A.—Yes, I had a reason. I had sons coming along and I wanted to 
keep in the harness until I saw whether their minds led in that direction. 

Q.—What I want to get at is this—does it sometimes happen that 
a man can, to advantage to himself, take a job even though the profit he 
not big if it is going to enable him to keep bis organization together and 
keep working? : 
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A.—Tlie plant is the big item there You might better have it work-i n the 

King ;srtBe°nch ing, and it will last longer 
No. 4 

The Factum of 
Respondents 
The Crown 
T r u s t 
Company 
et al., es-qual., 
for the Heirs 
of the late 
F r a n c i s 
Phill ips, 
Before the 
Court of 
King's Bench. 
15 March 1938. 
(continued) 

10 

Q.—Had you a plant available for this work? 
A.—Yes. 

Q.—And did that place you in a more favourable position to exe-
cute it than a man who might not have the plant? 

A.—Yes. 

CONSPIRACY. 

Appellants' case rests upon an alleged conspiracy and to establish 
their case they must have proved an agreement between Connolly, Seeley 
and Phillips upon a common design. The evidence introduced by Appel-
lants does not once bring these three alleged conspirators together and on- 20 
ly one witness Paulsen brings Seeiey and Phillips together in circum-
stances in any way extraordinary. Paulsen was an admitted corrupter 
and briber and was denied on material points by other witnesses intro-
duced by Appellants themselves (Decker, Yol. II, pages 713, 717.) More-
over, as has been remarked above, the trial judge specifically set aside his 
evidence as subject to great doubt. 

Having failed to bring the alleged conspirators together Appel-
lants have relied upon certain isolated facts or circumstances and have 
attempted to weave these facts or circumstances into a definite pattern. ^ 
In doing so, however, they have resorted not to legal modes of proof, but 
to unwarranted and at times fantastic speculation. 

The facts upon which Appellants appear to have largely based 
their speculation are as follows: j 

1. THE PREPARATION BY SEELEY OF A WATER PROOF 
MEMBRANE FOR INTRODUCTION INTO THE SPECIFICATIONS 
FOR MONOLITHIC TYPE SEWERS. 

2. THE INTRODUCTION BY SEELEY INTO THE SPECIFI-
CATIONS FOR THE MONOLITHIC TYPE SEWERS OR REQUIRE-
MENTS FOR CURING OF THE CONCRETE. 

3. THE INTRODUCTION BY SEELEY INTO THE SPECIFI-
CATIONS FOR PRECAST PIPE OF REQUIREMENTS FOR TROWE-
LING THE INVERT. 

4. THE PRESENT OF SOME OF PHILLIPS' EMPLOYEES 
AS WITNESSES OF ASSIGNMENT OF VARIOUS CONTRACTS. 

40 
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I n the 
-| Court of 

» -*• King's Bench 

THE PREPARATION BY SEELEY OF A WATER PROOF N r 4 
MEMBRANE FOR INTRODUCTION INTO THE SPECIFICATIONS Fac

d
tuI? ot 

FOE MONOLITHIC TYPE SEWERS. t K o ^ 8 

Trust 
Company 

10 It is difficult to see why from the evidence in the record Seeley for the Heirs 
should be blamed for this. He had many superior officers (Zorn, Yol. .̂at^®ia

late 

III, p. 1156, Bertram, Vol. I, p. 171). Phiiups, 
Before the 

Perrine, his immediate superior officer approved of the membrane. King's Bench. 

His signature is affixed to Exhibit C. 3, Vol. VIII, p. 3999. 15 March 193S-
Nobody has testified that the membrane did not have the approv-

al of the entire engineering corps. Moreover Appellants did not call Seeley. 

20 How the instructions were given is subject to difference of opinion 
amongst Appellants' witnesses. Bertram says he got typewritten inscrip-
tions from Seeley as to the preparation of the membrane, but be could not 
produce the memorandum. (Vol. I, p. 206 to p. 208). 

Sommerfelt says he got the instructions direct from Seeley in the 
form of a "scribbled" sketch (Vol. I, p. 230). 

30 

40 

Which of these witnesses was right? 

Bertram said he would not have .made such a radical change with-
out instructions from his superior officer (Vol. 1, p. 167): "I would 
consult with my superior officer before I made any radical changes". 

The force of Appellants' argument regarding the water proofing 
membrane is supposed to be drawn from the fact that the addition of 
this specification added so much to the cost of the monolithic type oi 
sewers that contractors were obliged to use precast pipe manufactured 
by Phillips. (Par. 14, Vol. I, p. 5). 

In the first place the proof does not show that Seeley, any more 
than anyone of his superior officers, finally approved this specification 
and was the one responsible for its introduction in the specification. 

In the second place it is interesting to note, as was shown above, 
that the monolithic type of sewers had long been falling out of favour. 
The water proofing membrane was not inserted until the year 1924. Be-
tween April 1917 and December 1924 no less than 105 contracts had been 
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in the entered into in Queens Borough, all of type B or precast pipe construc-
Kin^Beuch tion, Exhibit Cl. During the same period only 14 contracts called for tbe 

° — monolithic type of sewers. 
No. 4 

The F a c t u m of 
Respondents It is unfair to suggest that the insertion of the specification for 
Trustr°wn Avater proofing membrane resulted in the exclusion of the monolithic 
Company type of seAvers Avhen the facts establish that other and independent fac-
to^th^Heirs '* tors had already begun to operate iu that direction. (^ 
of the late 

pumps, I t is submitted that even if Seeley Avas responsible for tbe introduc-
courtVf110 tiou of this Avater proofing membrane into the specifications, there is not 
iung's°Bench. proof that it Avas fraudulent; moreover that is no proof Avhatsoever of the 
( L N ' T I N U E D ) 9 3 8 ' Pa i 't1cipation of John M. Phi l l ips in the alleged conspiracy. 

Strangely enough Appellants have made no evidence that the Ava-
ter proofing membrane, said to haAre been originated by Seeley, has been 
abandoned or deleted from tbe specifications. (See Decker, Vol. II, p. 
711, regarding tbe efficiency of the membrane). 2*'J 

II 
THE INTRODUCTION BY SEELEY INTO THE SPECIFICA-

TIONS FOR THE MONOLITHIC TYPE SEWERS OF REQUIRE-
MENTS FOR CURING OF THE CONCRETE. 

This charge is covered by tbe allegation of paragraph 19 of tbe de-
claration. Tbe requirement Avas that tbe arch forms used in the construc- o(> 
tion of monolithic type of seAvers should be kept in place tAventy-one days. 
Tbe object of this delay Avas to cure the cement. I t should be noted that 
tbe delay required for tbe curing of precast pipe Avas from tAventy-one to 
tAventy-eigbt days (Bertram, Vol. 1, p. 2 0 6 ) . There is no reason Avliatso-
eArer Avhy tbe monolithic 'type of construction should not require as long 
a period for curing as the precast pipe, and the record does not indicate 
any reason for making such a distinction betAveen these tAvo types of con-
crete. 

THE INTRODUCTION BY SEELEY INTO THE SPECIFICA-
TIONS FOR PRECAST PIPE OF REQUIREMENTS FOR TROWEL-
ING THE INVERT. 

This charge is covered by the allegations of paragraph 18 of the 
declaration and the suggestion is that this specification incorporated the 
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use of a patented article. As was shown above at p. 22 of this factum, in the 
Seeley had nothing to do with the introduction of this specification. The Bench 
chief engineer Eice saw Hirsch of the Lock Joint Pipe Company, and it — 
was these two who discussed the merits of this pipe and these specifica- The R e t u r n oi 

tions (Vol. II, p. 799 etseq. ). The evidence is clear that the specifications Respondents 
did not include any of the patented part of the pipe. Hirsch testified to Trust*0™11 

this fact. It is abundantly clear when reference is made to the testimony company 
10 of Paino who stated that he made pipe in Queens according to these spe- f0r\he Heirs'' 

cifications, and to the evidence of the other witnesses including Paulsen, AandA6 

who would have been prepared to do so if the occasion had arisen, or if phniips, 
the circumstances had justified it. courte

0fhe 

King's Bench. 

As Hirsch said: "Anyone could build the pipe". Mr. Hirsch was Ap-15 March 1935 

pellants' own witness. 

Moreover all specifications had to be submitted to Corporation 
Counsel for his approval, Bertram, p. 258. 

IV 
THE PEESENCE OF SOME OF PHILLIPS' EMPLOYEES AS 

WITNESSES OF ASSIGNMENTS OF VARIOUS CONTEACTS. 

The Borough Hall was a place where 'contractors congregated and 
was therefore an excellent place for suppliers of material like Phillips 
to meet their customers. (Bertram Vol. I, p. 263; Matthews Vol. II, p. 623; 
Rraus Vol. I, p 440) There is no reason, in the face of this evidence to 

30 insinuate that the presence of Phillips at the City Hall was inspired by 
sinister motives. 

As a supplier of materials Phillips was well known to all the con-
tractors. Many of them were illiterate, without business offices, or or-
ganisation. Phillips was prepared to perform all manner of services for 
his customers actual and prospective. He was a politician. He had no edu-
cation himself and surrounded himself with several men who appear to 
have taken complete charge of the details of his affairs. 

The assignment of contracts was a quite usual proceeding. So usual 
that on the printed form of contract used by the City there was an "as-
signment form". There were any number of reasons why a contractor 
might be prepared to ehter a transaction of this kind. The record is full of 
such reasons. Schlemmer said: "I had to get a job or let my organisation 
go." (Vol. I l l , p. 1038). 

Creem said: "It pays to take a small profit job to keep organisa-
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in the f tion together". (Yol. I, p. 364). And to the same effect Petracca, Vol. I l l 
King's 

CourtBmLh P- 1146; Decker, Vol. II, p. 716; Bertram Vol. I, p. 281. 

The Factum of There was nothing unusual or unnatural in Phillips, the pipe sales-
Respondents man ,tlie adviser and sometimes the financial backer performing such ser-
Trustr°wn vices for Ms customers 
Company 

fo t̂hê eirs1" None of the Appellants' alleged acts of conspiracy have been pro- | o 
of the late Ved if they are examined in tbe light of what is contained in the record. 
PMRips, Phillips was a vigorous salesman and undoubtedly succeeded in selling 
Before the much pipe to many contractors who needed Ms practical and financial as-
Ki'ng's Bench, sistance. Proof of this fact is for from establishing a criminal and frau-
15 March 1938. (lulent conspiracy with others to mulct the City of New York in 'the man-
(continued) n e r g u g g e s t e d b y Appellants. 

20 

DAMAGE 

Appellants have failed completely to establish a measure of dam-
ages. They have attempted to prove that Phillips charged unreasonable 
prices for bis pipe and that in conspiracy with Connolly and Seeley pre-
vented any other than favoured contractors from bidding with the alle-
ged results that the City of New York paid more for its sewers than it 
should have. 

The evidence has been discussed at length above. It does not dis-
close any conspiracy whatsoever. 

30 
Moreover it does not disclose tbat Phillips charged an unreason-

able price for Ms pipe. Phillips made a much better pipe than the other 
manufacturers, containing a higher content of cement and more reinfor-
cement, especially to meet the tremendously difficult conditions under 
which the pipe was to be used. He was responsible for the pipe. There is 
a singular unanimity amongst all Appellants' own witnesses upon the 
conditions existing in the Borough of Queens — the necessity of pumping, 
the necessity of excavation to great depths and shoring, the necessity of 
providing for great stresses and strains, etc. Other companies manufactur-
ing the same product as PMllips were unwilling to incur the hazards in- 40 
volved in supplying pipe for this work, and the contractors although free 
to build their own pipe also preferred not to assume the risk. 

Finally there is no evidence that the City suffered damage. It is 
not proved that the City paid too much for its sewers. On the contrary it 
is established by a report of the Chief Engineer of the Board of Estim-
ate and Apportionment of the City of New York for the year 1926 that 
the actual cost of sewers built in Queens for the year 1902 to 1925 was 
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98.8% of the estimated cost; and that the cost of sewers built for the in the 
year 1926 was over $300,000. less than the estimated cost. No more satis-
factory refutation of Appellants' claim could be found. — 

No. 4 
The F a c t u m ot 

The contractors' bids provided for so much finished sewer includ- Respondents 
ing excavation under the difficult c i r c u m s t a n c e s referred to by all the Trust™'™ 
witnesses, pumping, backfilling, pipe, etc. It is impossible to support ap- Company 

jq pellants' contention that the price of pipe alone affected the price of a fo^thcmin!'' 
completed sewers. The other serious factors referred to must be taken in- of the late 
to consideration. It does not follow that even if the contractors paid high p ^ j ^ 
prices for pipe that the City paid high prices for its sewers. Before the 

Court of 
King's Bench. 

It is submitted therefore, that no conspiracy has been proved; that is March 1933. 

the price of i-hillips' pipe was reasonable in the circumstances; and that 
m any event Appellants have failed to establish any damages. 

Ownership of money seized and Appellants' right to a Writ of at-
20 tachment. 

The Respondents here pleading have contended that the monies 
seized were the property of Francis Phillips, the son of John M. Phillips. 
The other Respondents have contended that the monies were the property 
of John M. Phillips. Respondents have objected and hereby reiterate their 
objections to the judgments of the trial judge maintaining objections to 
the testimony of certain of the witnesses tending to establish the owner-
ship of Francis Phillips. This controversy is largely raised in another 
suit. However, even if the Appellant are held entitled to judgment against 
the Estate of John M. Phillips, it is submitted that the monies in ques-
tion did not belong to him at the time of his death, and that the appeal 
should be dismissed as against the Respondents severing in their defence. 

30 

CONCLUSIONS 

In conclusion Respondents submit: 

1. That Appellants have failed to establish any agreement 01* 
fraudulent conspiracy between Phillips, Seeley and Connolly or any 
others relating to the price of precast pipe in the Borough of Queens or 
otherwise. 

2. That the trial judge was right in discounting the evidence of 
Appellants' witnesses and especially the evidence of the witnesses Purcell 
Weaver, Sigretto & Paulsen. 
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(continued) 

3. That Appellants have not shown that the People of the State 
of New York have suffered any damage. 

4. That the monies seized in 'this action were the property of 
Francis Phillips to which Respondents severing in their defence are en-
titled. 

WHEREFORE Respondents pray that the appeal he dismissed i o 
with costs. 

The whole respectfully submitted. 

Montreal, the 15th of March, 1938. 

Hackett, Mulvena, Foster, Hackett & Hannen, 
Attorneys for Respondents, 

Crown Trust Company et al es qual. 20 
for the Heirs of the late Francis Phillips. 

30 

40 
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No. 5 
The Factum of the Respondents the Heirs of the late John M. "' cdn of 

Phillips, Before the Court of King's Bench. Kin-'s_,!<,|U,il 

No. 5 
T h e F a c t u m 
of the 

JQ This is an appeal from a judgment of the Superior Court (Honou- Respondents 
rable Mr. Justice Mercier) rendered on the 23rd day of November, 1934. the iaf"john 
By the said judgment the action of the Appellants, The People of the J!;̂ ™11/,̂ ' 
State of New York, purporting to exercise the alleged rights of the City c'mirteof e 

of New York, was dismissed with costs in favour of the Respondents. K i l 'p Fencu 
' r 19 March 1938. 

I 

INTRODUCTION 
9 0 

By their action, The People of the State of New York, suing the 
Heirs of the late John M. Phillips collectively under the provisions of 
Article 135 of the Code of Civil Procedure, ask for judgment in the sum of 
$3,405,449.02. The action was institued on or about the 9th of July, 1928, 
by means of a conservatory attachment under which the sum of $312,000 
in United States currency was seized in the hands of Montreal Safe De-
posit Company. These monies, by agreement, were handed to and are 
still held by the Tiers-Saisie, The Royal Trust Company, pending the re-
sult of the present litigation. 

30 
Neither The People of the State of New York, nor the City of New 

York, had at any time any direct relations with the deceased Phillips and 
•this peculiar action is therefore based, not upon any contractual rela-
tionship which exists or had existed between the Appellants and the Res-
pondents, but upon tbe allegation that the latter are responsible in 
damages owing 'to the fact that Phillips, from whom they inherited, had, 
prior to his death, conspired with one, Connolly, then President of the 
Borough of Queens, and with a man warned Seeley, the Assistant Engineer 
and a junior employee of the Borough, to cheat and defraud the City of 
New York. Briefl}', it is alleged that these three men, Connolly, Seeley 
and the deceased Phillips, conspired together so as to enable tbe latter 
to sell precast pipe for sewer purposes to various contractors at exor-
bitant prices, the result being tbat the City of New York bad paid to 
such contractors in excess of the fair and market price the sum now claim-
ed from tbe Phillips heirs. The general charge in reference to this conspi-
racy is set out in paragraph 9 of tbe Appellants' Declaration in the fol-
lowing words:— 
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In the "9. That in or about the month of January, 1917, and 
King"s

rtBench continuing down to and including the second day of April, 
— 1928, at the Borough of Queens, County of Queens, in the 

The Factum Citv of New York, the said John M. Phillips, Maurice E. 
of the* Connolly and Frederick C. Seeley, did unlawfully, wilfully, 
M S * knowingly and corruptly, conspire, combine, confederate 
the late John and agree together with each other, and with divers other per-
Tieforê th'e' sons, to Plaintiffs unknown, to cheat and defraud the City of ] q 
Court of Xew York out of property, and did cause the City of New 
w MardfioA. York, through its duly constituted officers, to pay large 
(continued) sums of money for Avork done and material and equipment 

supplied to construct pipe sewers in the said Borough of 
Queens, in excess of the fair, reasonable and proper cost 
thereof, in the manner and by means hereinafter set forth." 

Minute details of the alleged conspiracy are given (See paragraphs 
10 to 19 of the Appellants' Declaration). These may be summarized as 
follows:— 20 

(1) The specifications Avere so prepared that as an 
alternative to the use of monolithic type of sewer, precast 
pipe could be used. 

(2) Connolly, in pursuance of this conspiracy, Avould 
reject all bids of contractors unfavourable to Phi l l ips and 
would aAvard contracts to other contractors friendly to Phil-
lips, at excessive and exorbitant prices. 

(3) On the 8th of December, 1924, a requirement Avas 30 
inserted in the specifications for the monolithic tjrpe of cons-
tructions, providing for a waterproofing membrane in the 
inArert of the pipe and in the manholes and chambers con-
nected Avith the monolithic sewer, thereby preventing bid-
ders bidding on the monolithic type against the precast type 
of seAver. 

(4) All of which enabled Phillips fraudulently to 
sell his Company's pipe to the contractors at excessh'e pri-
ces, thereby securing for himself monies rightfully belong- 40 
ing to the City of NeAv York in the amounts claimed. 

It may be noted that the contractors are not made 
parties to this suit; nor is it suggested that the City of NeAv 
York has paid out one single dollar in excess of its obliga-
tions, assumed under contracts regularly entered into, sti l l 
subsisting and the binding force of Avliicli is not questioned 
and Avhich could not be questioned in this suit. 
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10 

20 

30 

40 

By tlxeir Plea (Vol. I, p. 50) tlie Respondents admitted tliat the 
monies seized were the property of the late John M. Phillips and denied 
the remaining allegations of the Declaration as to the merits of the Ap-
pellants' claims. The Respondents then made certain affirmative allega-
tions which are herewith reproduced for the convenience of the Court as 
they set forth quite briefly the true position of the matter and the con-
tension of the Respondents with espect thereto:— 

" (12) That the periodreferred to in Plaintiffs' action 
was a period of experiment during which many new and im-

proved methods and materials in the construction of sewers 
were introduced in the Borough of Queens, the whole in an 
endeavour to meet the demand for sewer requirements then 
existing in the said Borough; 

(13) That the construction of sewers in -the Borough 
of Queens was exceedingly difficult and hazardous to a sup-
plier of pipe because of the wet and shifting nature of the 
soil, the great depth beneath the surface of the ground and 
the level of the sea at which the pipes were laid and the con-
sequent stress and s train to which they were exposed as well 
as the necessity that they be absolutely watertight; 

(14) That during part of the period referred to in 
Plaintiffs' action the deceased, John M. Phillips, was inter-
ested in the sale and/or manufacture of reinforced concrete 
pipe which he sold and supplied to various contractors who 
entered into contracts of purchase therefor with him; 

(15) That any such reinforced concrete pipe sold or 
manufactured by said Phillips and used in the Borough of 
Queens during the period aforesaid was of better quality, 
higher cost and better adapted to the requirements and pecu-
liarities of sewer construction in the said Borough than any 
other available; 

(16) That any sales of reinforced concrete pipe 
made as aforesaid between Phillips and various sewer-buil-
ders having contracts in the Borough of Queens were en-
tirety a matter of contract and agreement between the said 
Phillips and a 113- such contractors respectively as vendor and 
purchaser were freely entered into bty both parties neither 
of whom was bound to contract with the other and all such 
contracts are in any event, matters foreign and irrelevant to 
any issues existing between Plaintiffs and the said Defen-
dants, and Plaintiffs are not legally entitled to invoke or in 
a 113' Ava3r discuss any such contracts of sale in the present ac-
tion; 

In the 
Court of 

King's Bench 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
M. rhill ips, 
Before' the 
Court of 
King's Bench 
19 March 1938. 
(continued) 
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20 

(17) That any plans and specifications for -the cons-
truct ion of sewers in the Borough of Queens, or for materials 
to be used therein Ave re prepared by competent engineers, in 
accordance Avitli the best principles of the engineering art, 
Avitli tlie approval of the governing bodies of the Borough 
of Queens as AATell as of the City of NeAv York, Avliich bodies 
Avere constantly entitled to and did supervise and review 
the discretionary acts of any minor Borough official and 
employee in any Avar connected thereAvith; and the construc-
tion Avork Avas likeAvise carried out under the supervision of 
tlie said engineers and governing bodies; and especially Avere 
the plans and specifications concerning the making and use 
of reinforced concrete pipe right and poAATer and such specifi-
cations could liaATe been complied AA'itli by any manufacturer 
of pipe or contracting sewer-builder who desired to manufac-
ture in conformity therewith; 

( 1 8 ) That the cost of the manufacture of any such 
pipe to and/or the price paid therefor by, any contractor us-
ing the same for the purpose of constructing seAvers in the 
said Borough of Queens Avas altogether a matter of indifference 
to the authorities of the said Borough and the City of New 
York, AA'ILO required 1 1 0 information as to such costs and 
prices and Avho were interested only in the price of the com-
pleted seAA-er and not in the costs of and the amounts paid by 
contractors for the various ingredients, materials and ele-
ments such as labour and other kindred factors Avhich enter-
ed into the construction of any given sewer; and such costs 30 
and prices could not be determined from the hid or estimate 
submitted by the contractors, the form of Avhich bid or esti-
mate Avas duly and legally prepared Avith the consent and 
knoAvledge of the property constituted executive authorities 
of the Borough of Queens and of the City of NeAV York with 
the aid of efficient technical aud legal advisers; 

(19) That no right of action exists in favour of the 
Plaintiffs entitling them to advance the present claim or any 
portion thereof and the plaintiffs' acion is unfounded both 40 
in laAV and in fact and should be dismissed." 
It should here be mentioned that in 1907 the population of Queens 

County—110AV knoAvn as the Borough of Queens—consisted of approxim-
ately 200,000 souls (Vol. I, p. 251). This population increased with the 
most extraordinary rapidity. At the date of the examination of the wit-
nesses in New York, in 1931, evidence was given to the effect that this po-
pulation had, in the short space of ten years, increased to over 1,000,000 
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people. This increase naturally involved the rapid building of sewers for In the 
sanitary and other purposes and apparently between 'the month of Sep- r.c°!irt

Be
0
n

f
ch 

tember, 1907, and the month of November, 1927, no less than 347 contracts !_ enc 

for the constructions of sewers had been entered into in the district in ^ 
question, these sewers involving a cost to the Borough of $41,869,769.74, of

 e
tiie

ac 

this involving for the entire period of over twenty years payments in ex- J^nefrTof 
cess of the Engineers' estimates amounting to $4,102,159.47 (Yol. I, p. 276 the late John 

10 et seq.). It may here be pointed out that while in some cases the estimates ^fo^the' 
of the Engineers would be increased, in others the cost of the work would cou°teof6 

be less than these estimates (See Exhibits CI, Yol. I l l , p. 1442 et seq. and FG " ^ F ^ I M S 
Bertram, Vol. I, p. 315 . ) . Prior to the Collins Avenue and Hull Avenue (continued) 
sewers—contracts for which were signed in April, 1917—(Exhibit C-l, 
Nos. 132 and 133; Vol. I l l , p. 1445)—all sewers in the Borough of Queens 
were—generally speaking—monolithic in character. After the date men-
tioned, however, the sewers were largely what is known as precast sewers, 
though an examination of the Exhibit C-l will show that from time to time 
the monolithic type was also used. 

2 0 

The difference between the monolithic and precast types is simple. 
The former was actually built or laid in the excavation itself. The latter, 
or precast type, was built in sections outside of the excavation in which it 
was to be used and lowered, when required, into this excavation and then 
cemented together. A graphic idea of tbe method whereby a sewer of 
precast pipe is constructed can be obtained by reference to Exhibits C-40 
and C-41 (Vol. XI, p. 5111 and p. 5112). It is obvious that the precast 
pipe—again generally speaking—was tbe better type, and this form of 

3Q construction rapidly superseded the type known as monolithic. One of 
the witnesses, Creein, explains the matter very clearly (Vol. I, p. 362). 
He illustrates by a reference to the 51st Street sewer. This was laid in 
places at a depth of over fifty feet; the work was very hazardous; water 
was encountered throughout, which had to be taken care of, and added to 
the danger, etc., etc., and he concludes at page 363 as follows: — 

"Q. Would it have been, in your view, well to have 
built a monolithic sewer m the conditions which you have 
described? 

A. Speaking in particular about the last job first—I 
had built in about 1910 a monolithic sewer in somewhat si-
milar conditions to those that existed there and it convinced 
me that personnally I would feel I was crazy if I ever at-
tempted to build another under those conditions." 
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H 
HISTORY OF THE CASE 

Tlie pretensions of tlie Appellants are fully set out in tlie Declara-
tion, wliich consists of thirty-three printed pages (Yol. I, p. 2 to p. 34) and 
contains 110 less than forty-three paragraphs and many sub-paragraphs. 
It was served on the 11th of January, 1929, over six months after the 
attachment of the monies in Montreal. 

The Respondents filed, by consent, a General Daniel, replacing it by 
a Special Plea which was filed on tbe 20th of November, 1929. This Plea 
was later replaced, 011 tbe 10th of December, 1932, by a Further Amended 
Plea. 

Of tbe l l tk of December, 1929, one Francis Phillips, a minor and 
represented by Tbe Crown Trust Company, filed a separate defence, de- 0Q 
nying the right of tbe Appellants to the relief claimed, but alleging ~ 
ownership in tbe monies under attachment in Montreal. 

Tbe Respondents were not made parties to these proceedings on 
behalf of Francis Phillips, but both tbe undersigned, as representing tho 
Respondents in the case, and the representatives of Francis Phillips, who 
had in tbe meantime died, attended in New York on tbe examination of 
tbe witnesses called and examined by tbe Appellants under a Rogatory 
Commission. This examination began before Mr. De Coursey Fales 011 
tbe 19tk of January, 1931, and continued until the 11th of February, 1931. ?,o 
It was later continued in New York on tbe 14th of September, 1931, and 
concluded in New York on tbe 18th of September, 1931, forty-four wit: 
nesses having been examined on behalf of tbe Appellants. The evidence 
so taken in New York was very extensive. It appears in the Joint Case be-
ginning at p. 82 of Volume I and continuing to p. 1179 in Vol. III. The 
Appellants also saw fit to produce some two hundred and forty-six (246) 
exhibits which were returned with the Rogatory Commission. At the 
hearing in Montreal tbe Appellants filed nineteen additional exhibits and 
examined six additional witnesses. 

40 
As will later be pointed out, tbe greater portion of this mass of tes-

timony and evidence has proved quite irrelevant to tbe issues as finally 
submitted by Appellants. Tbe Respondents in New York produced, 
through tbe Avitness Cassidy, photostats of seven Cashier's cheques (Exhi-
bits Nos. D.P. 1 to D.P. 7) and in Montreal also produced twelve exhibits 
(Nos. D-l to D-12), examining only six Avitnesses. Tbe defences of tbe 
Respondents were fully established upon cross-examination of tbe Appel-
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10 

lants' own witnesses and by reason of the admissions of record herein Tn the 
(Vol. XII, p. 5558, et seq.). Court of 
v J x- > i / . King's Bench 

No. 5 

mThe Factum 
of the 

THE JUDGMENT The HcfrTof 
the late John 
M. Fhil l ips, 

On the 23rd of November, 1934, Judgment was rendered dismissing court6of1'6 

the action of the Appellants. The learned Trial Judge, the Honourable King s Bench 
Mr. Justice Wilfrid Mercier, maintained tbe pleas of the Respondents; (continued9)38' 
and all the conclusions prayed for by the Appellants' action, including 
those as to the seizure before Judgment which the Appellants had effect-
ed herein, were refused and dismissed. The Judgment appears in Vol. XII, 
at p. 5510 and following. 

It may he well here to note that, in the recital of the pleadings as 
20 therein contained, the "plaidoyer amende" of the Respondents "Heirs of 

John M. Phillips" (Vol. XII, p. 5542) is not that upon which the issues 
were finally decided. There was a "Further Amended Plea" which is sei 
out in Vol. I, at p. 50 et seq. 

The Trial Judge found, inter alia, that:— 

1. The Appellants' action was based exclusively upon a pretended 
criminal conspiracy between tbe late John M. Phillips, and two alleged 
friends and co-conspirators, Maurice E. Connolly and Frederick Seeley, 
against the City of New York in the period from 1917 to 1927 (Vol. XII, 
p. 5551, line 15 et seq.). 

30 

2. The entire burden of proof as to the allegations of the Appel-
lants' action rested upon them; and the action had to be determined only 
upon the evidence of record herein, without to findings made in another 
court at another time on another matter (Vol. XII, p. 5552, line 18 etseq.) 
affecting only Connolly and Seeley. Phillips was not concerned therewith 
(p. 5556, line 24 et seq.) as he died prior to the hearing in the matter 

40 referred to (p. 5549, line 11 et seq.). 

3. To constitute a criminal conspiracy productive of any recourse 
by way of an action in damages tbere must be an agreement between two 
or more persons to undertake together to do an illegal act (p. 5553, line 
10 et seq.); and the crime and the offence must be clearly established be-
fore the right to an indemnity accrues (p. 5555, line 4 et seq.). 

4. The record is devoid of the elements necessary to declare that 
the alleged conspiracy was established; on the contrary, the Appellants 
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i n ti.e have failed entirely to establish the fraudulent and harmful conspiracy 
Court of Avhicli tliev. had charged (p. 5555, line 29 et seq). 

King's Bench 1 o \ r ' >• 

T H E F A C T U M ^he Court AATIS entitled to conjecture at to the reason why no 
of "the110 Um attempt had been made hjr 'the Appellants to obtain the evidence of Con-
itespondents n o l l v and Seelev Avho Avere available A\ritnesses (p. 5554, line 43 et seq.). 
the Heirs of - \ i ? - i 
the late John 
Beforê the' ^he evidence of four of the Appellants' Avitnesses, Paulsen, Pur- j q 
Courtkf6 cell, Weaver and Sigretto, should be received AArith considerable reserve, 
loAr t l l e i l ' credibility being highly suspect (p. 555G, line 5 et seq.). 
11? iiiurLii iJon* 
(continued) 

7. Without positi\Te proof of the existence of a fraudulent conspi-
racy the sole isolated fact that John M. Phil l ips may have sold precast 
pipe at high prices to a number of contractors Avho were carrying out the 
contracts referred to, does not establish or proAre the offence or conspira-
cy Avliich Avas charged against him. 

Having decided to dismiss the Appellants' action the Trial Judge 20 
made no finding concerning the amount of the damages claimed. 

Throughout the lengthy hearings, when the Appellants' evidence 
was being taken by Rogatory Commission the Respondent made frequent 
and repeated objections as to the naure and legality thereof. As the Trial 
Judge did not expressly adjudicate upon the said objections the Respon-
ents consider it advisable that they should he renewed. The Respondents 
hereby declare that they reneAv the said objections and that they proceed 
under express reserve of each and all of tlieAV with the request that they o{. 
be maintained and -that the eATidence of tbe Appellants in connection with " 
which they Avere made he rejected. 

IV 
ARGUMENT 

On behalf of the Respondents, the Heirs of the late John M. Phil-
lips, Ave submit that the judgment appealed from is correct and should be 
confirmed because:— 

(a) The conspiracy upon which the Appellants' entire case is 
founded has not been proved; 

(b) The conduct of Connolly and of Seeley Avas in no A V U V impro-
per; and eAren if it had been, the late John M. Phi l l ips—and in the instant 
case, his heirs—could be charged Avith no responsibility in connection 
thereAvith; 
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(c) The contracts for the sale and purchase of precast concrete pipe In the 
and its manufacture were matters between the late John M. Phillips and ,.Co?rt of 

certain individual contractors and they were at all material times tbo- King!_ en01 

roughly right and prqper. Tbe cost of materials and labour to tbe contrac- No. 5 
tors who undertook to construct tbe sewers and furnished surety bonds to etkeactura 

guarantee the work and its completion, was not a matter of enquiry on tbe Respondents 
part of tbe City of New York which was only interested in tbe price per ĥe Rite John 

1 n completed foot of sewer. -u. Phillips, 
x Before the 

Court of 
(d) There is no proof that the cost of tbe sewers was excessive or King's Bench 

improper; and especially is there no evidence whatsoever that tbe City of (continued)38' 
New York suffered any loss which the Appellants are entitled to claim 
from the Respondents. There was, in fact, no loss incurred; 

(e) Any monies paid by the City of New York to the contractors 
were merely those owing under the proper legal obligations of the said 
City as evidenced in valid contracts duly assumed and formally executed, 

20 the binding force of which has not been and is not now questioned. 

The cause of the several Respondents is common insofar as the ac-
tion of the Appellants is concerned. By arrangement and for the purpose of 
avoiding repetition and of curtailing, in some degree, the verbal and writ-
ten arguments which might otherwise be necessary, the Respondents, repre-
sented by the undersigned Attorneys, avail temjselves of the arguments 
and of the erasons for the dismissal of the present appeal contained in the 
Factum filed by Mtres. Hackett, Mulvena, Foster, Hackett & Hannen, on 
behalf of the other Respondents, The Crown Trust Company et al, es 

3^ qaalite. 

Y 
THE CLAIM OF THE APPELLANTS 

Basing their claim entirely on the alleged fraudulent conspiracy be-
tween Connolly, Seeley and Phillips, tbe Appellants, by tbeir Declaration, 
ask for Judgment in regard to 53 specific contracts, namely: 
Tbe Awixa Corp 5 contracts $ 480,342.12 
Duit Inc. (J. J. Creem) 2 contracts 320,317.26 
Tbe Hammen Construction Company . . . . 1 contract 70,121.44 
Welsh Bros. Contracting Company 2 contracts 11,304.32 
Oxford Engineering Co 1 contract 76,002.00 
Everett Construction Company 1 contract 160,521.04 
Muccini & Decker 18 contracts 1,126,439.30 
Angelo Paino 8 contracts 497,114.65 

40 
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(continued) 

Dominic Bonacci 1 contract 126,800.69 
Necaro Company 2 contracts 179,921.23 
Mullen Contracting Co. Inc 2 contracts 152,916.39 
Kennedy & Smitli Inc 7 contracts 192,318.32 
Carmine Petrac'ca 2 contract 33,878.49 
Petracca & Peterson 1 contract 5,926.56 

Total 53 contracts $3,433,923.81 , 0 

Notwithstanding the 'constant and continuous objections of the Re-
spondents tbe Appellants, in addition, endeavoured to make evidence in 
New York regarding other contracts not even charged against tbe Re-
spondents in the Declaration. No less than seventeen (17) of such con-
tracts were mentioned, and among these were the contracts in reference to 

51st Street C-2 
Hull Avenue C-8 
Collins Avenue C-9 
McComb Place C-28 J 

Atlantic Avenue and Hatch Avenue C-29 
76th Street C-217 
7Gth Street C-218 
Metropolitan Avenue C-221 

Obviously all such evidence, introduced before any proof of tbe 
alleged conspiracy had been made, was merely for tbe purpose of atmos-
phere and was evidence of a highly improper character which would never 
have been permitted had the proceedings been under the control of a ?/) 
Judge rather than a Commissioner. 

As it is now almost impossible to separate tbe wheat from the chaff 
the Respondents submit that tbe inclusion of this illegal evidence entitles 
them to ask for the rejection of the entire commission, or alternatively, 
that everything in it be received by the Court with the greatest caution. 

By the 'conclusions of the Declaration the claim of the Appellants 
though detailed at the sum of $3,433,923.81, was for some unknown reason 
limited to $3,405,449.02,—a difference of $28,474.79 in Respondents' favour. 40 

On the authority of Exhibit'C-l it is claimed by the Appellants that 
the total expenditures on sewers from and including the first contract 
(No. 1), which was signed on the 23rd of September, 1907, to and including 
the last (No. 347), which was signed on the 23rd of November, 1927, 
amounted to tbe sum of $41,869,769.74. Tbe figures on this exhibit may 
be right or may be wrong. As to this the Respondents are not in a position 
to speak. We can say, however, that, at least in part, they disagree with 
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the report of the Chief Engineer of the Board of Estimate and Apportion- In tlie 
ment of the City of New York, dated 1926 (Exhibit D-l) . An interesting court of 
Table (No. 24) appears on the last page of this report (p. 328), and the K!n"'s_ne,ich 

attention of the Court is particularly directed to this table, a photostatic No. 5 
copy of which is annexed to the present Factum as Appendix "A" (Des- ^he"0*"™ 
pite the "Consent as to the Contents of the Joint Case" this Table was Respondents 
not printed by tbe Appellants.) It covers a period from 1902 to 1925 ^ u a e J o h n 

jq inclusive—a longer period than that covered by the action—and shows -u. rhinips, 
that the total ^estimated cost of sewers in the Borough of Queens during courtVf16 

that period of twenty-three years amounted to $30,116,717.50 and that Kings Bench 
the total actual cost of these sewers amounted to $30,054,631.34. Again "ont^ed)38' 
we comment on the inaccuracy of the Appellants' bookkeeping methods. 

Final ly , on this point, the at tent ion of the Court i s directed to the 
evidence of Mr. Francis William Hopkins, a Public Accountant (Yol. I l l , 
p. 1161 et seq.). From the hundreds of documents rightly or wrongly 
injected into this unfortunate record and from the private access which 

20 Mr. Hopkins had to other documents inaccessible to the Respondents, the 
witness purports to furnish the Court with the average cost of the various 
sizes of precast pipe sold outside of the Borough of Queens. These prices 
varied from year to year, there being an approximate variation of 50% 
(Yol. I l l , p. 1175). Thus, in the year 1921, the cost of a 72" pipe was 
$14.25, whereas in 1922 this cost was $9.50. The futility of the witness's 
calculations in addition may he judged from the following questions sub-
mitted in cross-examination by Mr. Hackett, K. C. 

"Q. So there was a little fluctuation there of 50 per 
30 cent? 

A. 50% over the 1922 price. 

Q. Yes? 
A. That's right. 

Q. That is what I was trying to make clear. And do 
you know anything of the tensile strength of pipe? 

40 A. I know nothing whatsoever of the tensile strength 
of any kind of pipe. 

Q. And nothing of the stress and strains to which 
pipe is subjected in different strata? 

A. No, sir. 

Q. Nothing of hazards which attach to the particular 
contracts under which this pipe was placed? 
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A. No, sir. 

Q. Or of tlie peculiarities of structure anil mix tliat 
were executed for the Borough of Queens? 

A. Nothing whatsoever along those lines. They are 
entirely outside of my province.'" 

The following further cross-examination is also illuminating as to 
Kin̂ s Bench Appellants' methods and theories. Because of its importance the quota-
19 March 1938. tion is given in full (Vol. I l l , p. 117G et seq.). The witness is questioned 
(continued) a n ( 1 r e p l i e s a g f 0 H 0 W S (Vol. I l l , p. 1177) : 

"BY MR. COOK: 
Q. So that is how you account for the variation in 

prices? 
A. I don't account for the variation in the prices 

whatsoever. I am not prepared to account for the variation 20 
in prices. 

Q. And you don't account for them? 
A. I do not account for the variation in prices; I do 

not guarantee these prices. These are prices which were 
taken from records which, to me, as a man experienced in 
my profession — which I admit I am, with all due respect to 
the profession, from the original recpijil, anil I am not respon-
sible for an}' prices or variations whatsoever. 30 

Q. And you have not got those original records 
here? 

A. I have not got those original records here. 

Q. And there is no way of our checking those origi-
nal records? 

A. I don't know. 
40 

Q. Except by politely and with due deference accept-
ing your statement, isn't that so, Mr. Witness? 

A. Well, I don't know. I wouldn't be surprised, but 
what you might be able to be given tbe same access which 
I was given. I am not in a position to state that. 

Q. You don't know that. At all events, the records are 
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not liere in this room? T „ 
I n the 

A. I haven't seen them. Kin^iicA'i 

Q. And all the figures you have given were for sales The Factum 
outside of the Borough of Queens? °f the 

Respondents 
A . Y e s , s i r . the Heirs of 

' the late John 
10 ME. COOK: That is all." Ecf™he' 

Court of 

With the above statements before us we will now attempt to deal fo^rdA^'s. 
with the extraordinary finale given to the Appellants' case by Mr. Hopkins (continued) 
and by his counsel at the argument before the Trial Judge. In order to do 
this, Ave particularly desire to direct the attention of the Court to the 
second or shorter of the two statements compiled by Mr. Hopkins. It is 
of extreme interest, and a copy is annexed as Appendix "B" to thi^ Argu-
ment. 

The statement in question deals Avith tAvelve contracts distributed 
among five contractors. We are informed that in connection xvitli these 
tAvelve contracts Phil l ips received the sum of $1,700,560.00; that a fair 
price for the pipe in question Avonid be $553,014.28 and consequently—on 
the assumption that a fraudulent conspiracy between Connoly, Seeley aud 
Phil l ips has been established—the Appellants are entitled to reco\Ter the 
difference of $1,147,546.32. The force of the argument in this regard is, 
hoAvever, lamentably Aveakened by the f inal note appearing on this docu-
ment :— 

30 "Had the highest prices (quoted for Avork outside of 
Queens and in exudence) been used to calculate the amount 
paATable to Phi l l ips for pipe, he sti l l was over-paid by $969,-
985.05." 

And this apparently is the conclusion of the matter, 
(a) Amount claimed in regard to the 53 contracts com-

40 

plained of by Appellants in their Declaration $3,438,923.81 
(b) Amount asked for by the conclusions of Appellants' 

action $3,405,449.02 
(c) Amount claimed by Appellants in regard to 12 of the 

aforesaid 53 contracts—(all clairps in regard to the re 
maining 41 contracts apparently being abandoned) . $1,147,546.32 

(d) Amount finally claimed by the Appellants owing to the 
admitted insufficiency of their proof and on the assump-
tion that prices obtained by other contractors for their 
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In the pipe to be used in other localities can be taken as a safe 
court of S x x i ( i e $ 969,985.05 

King's Bench 

No. 5 Let us now consider tbe claims in regard to tbe twelve contracts to 
ofiethe'actum which the matter was finally limited in the Superior Court. Tliey are the 
Respondents f o l l o w i n g : 
the Heirs of ° 

m'°i'huihism ( ! ) The Awixa Corporation Five Contracts 
Before the' (2) Dll it I l l C TWO " >0 
King's Bench ( 3 ) Hammen Construction Co One 
to March 1938. (4) Oxford Engineering Co . .One " 
(continued) jgj E v e r e t t Construction Co One 

(6) Necaro Company Two " 

(1) THE AWIXA CORPORATION 
These are claims in regard to the following contracts:— 

Contract No. 66597—25th Street (0-159) $ 54,150.00 
" 75044—Horstman Ave. (C-1C1, C-145, C-243). . 10,006.62 20 
" 77420—158th Street (C-160) 159,343.90 

" " 79050—Foch Blvd. (C-57) 118,708.26 
" 80311—Jamaica Ave. (C-109) (C-118) 138,133.34 

Total $480,342.12 
Mr. Hopkins generously reduces the amount claimed 

in regard to these five contracts to the sum of $474,960.48 

He omits to give details as to this reduction and falls into the fatal 
error of explaining his own methods, for he says: 

"Evidence of payment introduced by witness Schlem-
mer without written proof by reason of the fact that the 
books and records of the Awixa Corporation had been sto-
len." 

What a misfortune! The peope of New York are unable to obtain 
proof that the Awixa Corporation had been overcharged by Phillips and 
accordingly—as Phillips is dead—they base themselves on illegal verbal 40 
evidence as to the contracts of that Corporation and this forms the basis 
of a claim which is now made for the recovery of $474,960.48. The inad-
missibility of such evidence is elementary and Ave refer to the concluding 
remarks of the late Sir Elzear Taschereau in Gagnon and Princc, 7 Can-
ada S.C.R., p. 386. 

"The oath of the respondent cannot he construed in 
her fa\rour. She swears that tliqse items are correct, hut 
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10 

30 

40 

swears it, not of her own knowledge, hut only because Hebert, In the 
the deceased person said it in his affidavit. It is unfortiui- „Co|irt of 

ate that Hebert died before be could be examined in tbis case, Tvin" ̂ e n c l 1 

but, according to tbe Court of Appeal, it is not the respond- No. 5 
ent's misfortune, whose witness he would have been, that <J?tiienctum 

such should be the case, but the appellant's misfortune." Respondents 
the Heirs of 
the lnte John 

In like manner, it is surely not the misfortune of the heirs of the -\r. rwnips, 
late Mr. Phillips that this evidence was unavailable to the Appellants. courtVf16 

King's Bench 

(2) DUIT INCORPORATED (conUnned)3 8 ' 

(J. J. Creem) 
This i s a c la im in regard to the f o l l o w i n g : 

Contract No. 69176—Fiske Ave. (C-19) $ 31,792.68 
" 76066—Farmers Blvd. (C-20) 288,524.88 « 

20 Total $320,317.56 

This claim has been reduced to the sum of $313,325.19, again with 
110 details or explanation as to the reason of the reduction. We have it, 
however, from Mr. Hopkins' valuable statement that the evidence of pay-
ment is by checks or photostats. In the absence of admissions of what 
value is a photostats? 

(3) HAMMEN CONSTRUCTION COMPANY 
This is a claim in regard to the following: 

Contract No. 74178—150th Ave. (C-36) $ 70,121.44 
This claim has been reduced to $ 31,904.60 
wih no details or explanations as to the reasons of this reduction. We 
have it, however, again from Mr. Hopkins' statement that there is 

"evidence of payment by checks for 1820 feet of pipe, where-
as the contract calls for 3472 feet of pipe." 

(4) OXFORD ENGINEERING COMPANY 
This is a claim in regard to the following: 

Contract No. 75939—150th Street (C-137 $ 76,002.00 
This claim has been reduced to $ 11,214.00 
with no details or explanation as to the reasons for this reduction though 
we are told that 

"evidence of payment is by check. Verbal testimony indi-
cates a total payment for pipe $117,000.00." 
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(5) EVERETT CONSTRUCTION COMPANY 
Court of . . . . . . . 

King's Bench Tins is a claim in regard to tiie following: 
Contract No. S0343—Brinkerlioff Ave. (C-105) $160,521.04 

nie Factum Tliis claim lias been reduced to tbe sum of $139,564.90 
Respondents with no details or explanation as to tbe redaction, tliougb Mr. Hopkins 
the Heirs of tells US that 
jkrhmfp?" "there is evidence of payment by check." 
Before the 10 
King'sBench («) NECARO COMPANY 

ĉontinued)38 This is a claim iii regard to the following: 
Contract No. 77021—Amsdel Ave. (0-74) $113,782.64 
Contract No. 77393—150th Street (C-75 66,138.59 

i 

Total $179,921.23 
This claim has been reduced to $176,576.35 

with no details or explanation as to this reduction. Here also it is inter-
esting to note Mr. Hopkins' statement: 

"Evidence of payment.-—Cheek stubs.-' 
The absurdity of this latter contention is apparent: 
A writes a cheque in favour of B for $100. A makes an entry on the 

stub of bis cheque book to this effect. A then destroys the cheque. B. 
dies and A takes a suit to recover from his estate payment of $100 on the 
ground that this payment in the first instance was made by error. A. 
relies on his own entry in liis own cheque book to prove this statement. 30 
We suggest that even in the State of New York such a contention would 
be rejected. 

Tlie claims advanced in tlie Appellants' Declaration in connection 
with tlie 'contracts of 
Welsh Brothers $ 11,304.32 
Muccini & Decker 1,126,439.30 
Angelo Paino 497,114.65 
Dominic Bonacci 126,800.96 
Mullen Construction Company 152,916.39 
Kennedy & Smith ' 192,318.32 
Carmine Petracca 33,878.49 
Petracca & Peterson 5,926.56 

Total $2,146,698.72 
are entirely abandoned. 

> 
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A curious condition of affairs. Phi l l ips was originally charged with I n the 

conspiracy and fraud in regard to fifty-three (53) contracts andtwelve ..Co«rt of 

(12) contractors Avere named in connection Avith these charges. Phi l l ips Km"!_I!('m'Vl 

Avas finalty charged Avith conspiracy and fraud in regard to twelve (12 J No. 5 
contracts and five (5) contractors only remain in the picture. The remain- of'ethe:H lu": 

ing forty-one (41) contracts and the remaining seAren (7) contractors Avere respondents 
quietly dropped, as appears by Mr. Hopkins' said statement—Ajjpendix thglate'john 
"B" hereto. M . rauiips, 

1 0 Before the 
Court of 

Further, by the Declaration the Appellants ask for Judgment in the K i nts Bench 
sum of $3,405,449.02, although the details of their claim exceed this amount (eonHnued)38' 
by some $28,000. It hoAvever appears from the evidence of Mr. Hopkins, 
the certified Public Accountant, and Avitness of the Appellants, that the 
real amount due from the estate of the late Mr. Phi l l ips is $1,147,540.32, 
though here again, OAving to unfortunate defects in evidence, the Appel-
lants recognize that they are only legally entitled to $969,985.05. Counsel 
for Appellants assured the Court that Avhatever may happen to the 

20 balance of the claim this latter amount Avas certain. — Have Ave not 
the illegal evidence of 'the Avitness Schlemmer entitling us to recover 
$474,960.48 in regard to the AAvixa contracts? Have AAre not the photostats 
entitling us to recoArer a portion of $313,325.19 in regard to Duit Incor-
porated? Is not the eAridence in regard to the contracts of the Hammen 
Construction Company and the Oxford Engineering Company almost 
satisfactory? and surelly the cheque stubs of the JJecaro Company would 
justify the Court in declaring that the heirs of the deceased Phi l l ips oAve 
at least $176,576.35. 

30 A l l of the aboAre is based, of course, on the assumption that the con-
spicary and fraud of Connolly, Seeley and the late Mr. Phi l l ips has been 
proved beyond question. This Ave emphatically deny. Even, however, 
had such conspiracy been established, the proof of the Appellants' 
damages is entirely insufficient to justify any condemnation Avhatever. 

VI 
SAFEGUARDS OF CITY OF NEW YORK AGAINST CONSPIRACY 

AND FRAUD 
40 

The Charter of the City of New York has been produced (Exhibit 
P-19) and tlie practice in regard to the letting of contracts has been fairly 
stated by Mr. Bertram, tbe Assistant Engineer of tbe Bureau of Designs. 
From the terms of the Charter, from a 'consideration of the various con-
tracts of record and from the eATidence of Mr. Bertram himself, it is, A\re 
submit, almost impossible that conspiracy and fraud of the character 
complained of could have been perpetrated. We Avill briefly revieAV the 
procedure in every case necessary. 
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In lUe Let us assume that a sewer is desired by the ratepayers of a certain 
court of locality. 

King's Bench 

No. (1) A study of the drainage district is first made to determine the 
The Factum streets along which the sewer is to be laid and the size of the pipe neces-
î Kmdcno, sary. (Bertram, Vol. I, p. 253.) 
the Mejoh (2) A Petition, certified hv the Borough President, is then made to 
M . ' P H I L L I P S , the Local Board. (Exhibit P-19, sees. 425, 426, Bertram, Vol. I, p. 254.) i n 
Before the V ' ' ' 1 0 
King'ŝ Bench (a) the Alderman of the district where the improve-
19 March 1938. liient is to be made; 
(continued) 

(b) tbe Alderman of the contiguous districts 
(3) A notice of the Petition and of the meeting of tlie Local Board is 

then sent to the ratepayers by the Borough President. (Bertram, Vol. I, 
p. 254.) 

(4) If the Petition is approved by fifty per cent of the ratepayers— 
or hv less, if there are no objections—and if approved by the Local Board, 20 
it then goes to the Board of Estimate and Apportionment. This Board 
consists of representatives of the whole City as opposed to any individual 
Borough. 

(5) The Engineers of the Board of Estimate and Apportionment 
tlign examine the merits of the Petition from a technical point of A'ieAV. 
(Bertram, Vol. I, p. 255.) 

(6) And the Board of Estimate and Apportionment, sitting in Com-
mittee, discusses the practicability of the scheme. (Bertram, Vol. I, p. 255. 

(7) The Board of Estimate and Apportionment also receives the 
reports of its Engineers and of its financial adArisers and then, sitting as a 
Board, either approves or rejects the Petition. (Bertram, Vol. I, p. 255.) 

(8) If approved, the Petition is returned to the Borough authorities 
interested, Avith information that the proje'et, in principle, is approved and 
that monies Avill be available. 

(9) The details are then Avorked out by the Borough employees and 
pass upon 

(a) by the Chief Engineer of the, Borough President's Office; 40 
(b) by the Bureau of Engineering Construction; and 
(c) by the Engineer in Charge of SeAvers. 

(Bertram, Vol. I, p. 255-6.) 
(10) A survey of conditions is then made by the staff of the Engineer 

in Charge of SeAvers, and plans and specifications are then prepared and 
re-submitted to the Board of Estimate and Apportionment Avliose En-

30 
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gineers examine such plans and specifications and who, after such examin- In the 
ation, make their comments to the Board. (Bertram, Vol. I, p. 256-7,273.) Court of 

' King's Bench 

(11) The specifications are also submitted to the Corporation Coun- N ~ 5 
sel for his approval as to form (Bertram, Vol. I, p. 258). Two estimates, The Factum 
the preliminary and the final, are then submitted to the Board of Estimate Respondents 
and Apportionment showing the cost of tl̂ e proposed sewer to the rate- the Heirs of 
„ n V ( 1 M the late John 
P a > e r S > i f . Phill ips. 

The above is the routine followed with regard to each proposed con- court8ofhe 

tract. K ing's Bench 
19 March 1938. 

All matters are from tbe first, after full dis'cussion, twice approved (continued) 
by the Board of Estimate and Apportionment and by its technical advi-
sers, engineering, legal, and financial, and Mr. Bertram remarks at Vol. 
I , p . 2 ^ 8 : 

"Q. So after the project has run the gauntlet of these 
half dozen different public Boards and Board of Engineers 

2q and Financiers and Lawyers, you have the information ne-
cessary to call for tenders? 

A. We are then in a position to accept bids." 
(12) Bids are then called for by publication in the City Record—the 

official City paper. These advertisements continue for ten days. Pros-
pective bidders by attendance at tbe Borough Hall have the right to 
examine and procure copies of all papers, documents and plans. Thus 
Bertram says at Vol. I, p. 258: 

"The plans are available from the day they are ad-
vertised. Contractors can get blueprints and get all these 

things and take them away with them and figure out what it is 
going to cost. On the 11th day, the bids must be in by eleven 
o'clock." 
A formal Admission by tbe Appellants tbat all notices to bidders 

"were made and given after due compliance . . . with all laws, bylaws 
and resolutions of any kind whatsoever required thereby to be complied 
with," appears in Vol. XII at p. 5559. 

40 (13) The bids are publicly opened by the Commissioner of Public 
Works in the presence of representatves from (a) the Borough President's 
Office and (b) tbe Comptroller's Office. (Bertram, Vol. I, p. 259.) 

(14) The bids are read aloud and the figures, details and informa-
tion in, regard to such bids are available to these representatives and to 
the Comptroller. (Bertram, Vol. I, p. 259.) 

(15) The tenders, having been opened, may be accepted or rejected 
by the Borough President. (Exhibit P-19, section 419, Vol. XI, p. 5447.) 

30 
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in the (16) All contracts are executed in triplicate. (See any contract.) 
Kin̂ '̂ Bench 0 l l e i s Comptroller of tlie City of New York,—Department 
v m g S_ enc i ^ jijnance^— o n e r e m a i u s jn the office of the Borough President and the 

The F a c t u m third goes to the contractor. Even after a 'contract has been signed it is 
of the constantly considered by the financial authorities of the City, as progress 
thAHefrTof I )a3'meilts are from time to time required until the Avork is completed and 
the late John paid for. This fact necessarily means that all details in connection Avith 
Be fore'the' the cost of the Avork are constantly under the supervision of the various |Q 
Court of officials of the City, as differentiated from the Borough. (Exhibit P-19, 
is S c u m section 419, Vol. XI, p. 5447.) The witness, Schneider (Vol. I l l , p. 1300) 
(continued) said that there are a number of Chief Engineers in the employ of the City 

of NeAv York. Each Department, Finance, Higlrwa3Ts, etc., has its OAvn 

Chief Engineer. Engineers, Assistant Engineers, Inspectors all report to 
their appropriate Superoir Officers. He stated the general practice to be 
that "the course of the AA'ork is folloAved by an inspector and/or by an 
engineer, for the purpose of verifjdng both the Avay the Avork is proceeding 
and the amount that is payable for the Avork." (Vol. II, p. 1301, line 34.) 

20 
(17) Finally, Ave refer to Section 149 of the Charter of the City of 

NeAv York. (Exhibit P-19, Vol. XI, p. 5433.) 
" All payments by or on behalf of the Cor-

poration shall be made through the proper Dis-
bursing Officer of the' Department of Finance, on vouchers 
to be filed in said Department, by means of Avarrants draAvn 
on the Chamberlain by the Comptroller and countersigned 
by the Mayor. The Comptroller may require any person 
presenting for settlement an account or claim for any cause 
whatever against the Corporation, to be sworn before him 30 

touching such account or claim and Avhen so 
sworn to answer orally as to any facts relati\re to the just-
ness of such account or claim." 

It Avill thus be seen that the matter of payments respecting con-
tracts is one entirely removed from the Borough President and the Bo-
rough officials. The Comptroller of the City is constantly in a position 
to make comparative estimates of the cost of sewers in the five Bo-
roughs. He is empowered by IUAV to examine any contractor under oath as 
to the justness of this claim. Payments can only be made when the Comp-
troller is satisfied that the accounts are correct and then only "by means 
of Avarrants draAvn on the Chamberlain by the Comptroller and counter-
signed by the Mayor." 

The comparisons as to the costs of Avork in the various Boroughs 
A\rere constantly and 'carefully made. A very illuninating and interesting 
document, "Table No. 24" of Exhibit D-l annexed to this Factum as Ap-
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pendix "A", sliows the Relation Between the Estimated Cost and the Ac- In the 
tual Cost of Physical Improvements Authorized Since January 1, 1902, „.Co^rt of 

and Reported to the Board of Assessors Prior to January 1, 1927." It Kin^^_Bench 

clearly demonstrates the truth of the foregoing statement. By this ta- No- 5 

ble we see for a period of twenty-five years the comparative cost of all 0f ethe
aC U™ 

work—including sewers—in the five Boroughs constituting the City of Respondent 
New York. It is moreover, most interesting to note that the costs of im- t h e l a t e J o h n 

. , provements, and paritcularly of sewers, in the Borough of Queens com- -̂̂ RBiips, 
pare very favourably Avith those of the other Boroughs and of the City of court6of 6 

New York at large. King's Bench 
- ° J 9 March 1938. 

(continued) 
The further SAveeping Admission by the Appellants (at p. 5558 of 

Yol. X I I ) regarding the regularity of the issue and execution of the vari-
ous Contracts discussed in the present suit p laces the ent ire matter be-
yond the realm of suspicion in any way whatsoever. The Appellants ad-
mit: 

20 "That each of the contracts was entered in-
to by and on behalf of tbe City of New York and of tbe said 
Borough of Queens after due compliance with the provisions 
of the Charter of the City of New York (Exhibit P-19) relat-
ing to contracts, as more fully set forth in Chapter 10 of the 
said Charter, and without limiting the generality of the fore-
going the said contracts and each of them were and was 
founded on proper and adequate resolutions of al l the said 
municipal authorities legally passed on sealed bids or pro-
posals made in compliance Avith public notices duly advertis-

30 ed in the City Record and corporation newspapers for the 
period of time required by laAv; that tbe contractors' bids 
and the contracts Avere properly signed and executed by al l 
parties in strict compliance Avith al l the laws and regula-
tions applicable to tbe City of New York; that security for 
the faithful performance of each of the said contracts in 
the manner prescribed and required by ordinance Avas given 
and maintened in each instance and tbe adequacy and suf-
ficiency of tbe said security, in addition to tbe justification 
and acknoAvledgment thereof, Avas approved by the comptrol-

4 0 ler • that all such bids or proposals Avere publicly opened by 
the officer or officers advertising for the same in the pre-
sence of the comptroller and the bidders and otherwise in 
due compliance Avith al l formalities provided by the Charter 
of the City of NeAV York relating thereto." 

We have above endeavoured to indicate the various safeguards de-
vised by tbe Legislature of tbe State of New York for tbe protection of 
the City. 
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In the And with these in mind let us now consider the evidence which we 
court of a r e told establishes the fraud of Connolly, Seeley and Phillips. 

King's Bench 

No. 5 
The F a c t u m V I I 
of the 
Respondents ALLEGED PROOF OF CONSPIRACY 
the Heirs of 
the late John 
M. f™Ps, in view of the foregoing a successful conspiracy to defraud the Ci- JQ 
cou°teof 6 ty of New York would certainly appear difficult. Such a conspiracy, how-
f'iiarrfiei938 ever> between Connoly, Seeley and Phillips is alleged to have begun in 
(continued) ' January, 1917 (Declaration par. 9), and in the Court below a number of 

incidents were discussed as evidencing such conspiracy. Among these the 
following were mentioned: 
(1) De Cola and Martino.—Collins Avenue contract, (p.22) 
(2) The relations between Sigretto and Phillips, (p. 23) 
(3) The assignment of the 51st Street contract by Sigretto to Creem. 

(p. 25) 2 0 

(4) The specifications for precast pipe. (p. 30) 
(5) The rejection of bids. (p. 34) 
(6) Tbe 150th Avenue contract.—Tbe waterproofing membrane, (p. 
39) 
(7) Tbe O'Rourke Construction Company.—Pretended payments for 

account of Phillips, (p. 44) 
(8) Assignments. — The Highway Improvement and Riverdale Cons- 30 

traction contracts, (p.46) 
These we will in turn consider,— 

(1) DE COLA AND MARTINO 
Collins Avenue Contract) 

It is charged that in 1916 before the period covered by the action 
Phillips exer'cised his influence to have a tender for a contract for the 40 
Collins Avenue sewer by a firm of De Cola and Martino rejected. This, 
we are told, evidences the fraudulent relationship existing between 
Connelly, Seeley and Phillips. Thecharge is based on the evidence of 
Purcell, to whom we will again refer (Vol. I, p. 336 et seq.). The facts 
would appear to be as follows: 

In the year 1916, two Italian contractors, De Cola and Martino, 
filed a bid for tbe contract for tbe construction of a sewer on Collins 
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Avenue. As theirs was the lowest tender they would in the ordnairy In the 
course have been awarded this contract. Purcell had undertaken to fur- , com 
nish a bond for the fulfilment of the agreement (Vol. I, p. 342). The con- K,ns'* 
tractors, however, approached him and said "we are too low and do not ^ ty 
feel that Ave can go ahead Avith this work" (Vol. I, p. 345) and Purcel l ^ h e ™ ^ 
testified " I had promised them that I would get them a surety bond. Respondents 
That Avas startl ing information to me and I, decided that the best thing [{,'g î fe'john 

, tliey could do Avas to try and lmve the contract rejected" (Vol. I, p. 345), M- ri»iRps, 
and later says "They made a mistake." Vol. I, p. 379.) kuTo"16 

King's Bench 

Purcell—anxious to be r id of his obligation in regard to the bond (continued)38' 
—then made enquiries as to hoAv it would be possible to have the ten-
der rejected (Vol. I, p. 348). He sought the assistance of "a man Avho was 
a political leader." (Vol. I, p. 348.) " I think i t Avas Keating 

the Leader of the Assembly District. He had spoken to a num-
ber of people about IIOAV you go about it to have a job rejected." Pur-
cell stated that about this time hewas approached by Phi l l ips who sol-

20 icited me to give him the job of having the job rejected." Later, at a 
date which he could not fix, Purcel l said he was informed by Phi l l ips 
that the bid had been rejected (Vol. I, p. 346). He verified the matter 
by telephone "Avithin a feAV minutes" Vol. I, p. 381) and found such to be 
the case. He admitted that he had no reason to think that he might not 
haAre had this information himself had he taken the trouble to call the Bo-
rough Ha l l sooner. (Vol. I, p. 381-) 

Apart from the question of relevancy, how can the foregoing in any 
Avay substantiate the allegations of the Appellants? The evidence proves 

30 nothing 

Accepting Purcell's story at its fu l l lace value, there Avould be no-
thing AA'rong in the Borough of Queens alloAving the AAnthdrawal of a tender 
based on an erroneous calculation. On tbe other hand, the Borough might 
Avell haAre been embarrassed i f tbe contractors had been obliged to stop 
work through lack of funds when the contract was incomplete. 

40 
There is no evidence that Phi l l ips saAv Connoly with respect to this 

matter. There is no eATidence to sIIOAV that Phi l l ips Avas even remotely 
responsible for the rejection of the bid. Connolly had the Statutory right 
to reject tenders in the interests of the Borough and he did so in this 
case, on the 29th of November, 1916 (See Exhib i t C-21, Vol. IV, p. 1762.) 

The charge is childish. 

(2) RELATIONS BETWEEN SIGRETTO AND PHILLIPS 

The gravamen of this charge is to the effect that Phillips improper-
ly had Sigretto removed as agent of the Lock Joint Pipe Company, had 
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in the himself appointed in Sigretto's place and was thereby enabled to sell the 
court of Lock Joint pipe to tbe contractors at exhorbitant prices 

King's Bench 1 1 

No. 5 The numerous contracts between Joseph L. Sigretto and the Bo-
ot e the a c um rough of Queens began with tbe contract for the sewer on Brevoort 
Respondents Street from Jamaica Avenue to Metropolitan Avenue. This was signed 
the l a t T j o h n on the 23rd of May 1912 (Exhibit C-l, 'contract No. 25, Vol. I l l , p. 1443). • 
Beforê the* ^t would seem that in all some thirty ((30) contracts were awarded to JQ 
Court°of

 e the Sigrette firm, the last being the 51st Street contract, No. 157, which 
f'Marc^ 1938 AVas s '£n e ( l o n (be 12th of July, 1918.As the relationship between Phillips 
(continued) ' and Sigrette was created bv the agreements of tbe 23rd of April, 1917 (Ex-

hibits C-83, C-84 and C-85,Vol. V, p.2049, 2050, 2052), it is unnecessary 
to point out that with the great majority of these contracts Phillips had 
nothing whatever to do. 

Purcell pretends that he introduced Phillips to Sigrretto immedia-
tely on being notified by the Borough Hall that the De Cola and Martino 
tender had been rejected (Vol. I, p. 369). This introduction took place 20 
at East Orange, N. J., where Sigretto was working. No less than three 
times does Purcell state that he cannot. remember any conversation bet-
ween Sigretto and Phillips (Vol. I. p. 349). 

"Q. Was there any conversation between Phillips and 
Sigretto after you introduced him? 

A. There is no doubt there some 'conversation, but 
I don't recall what tbe conversation was." 

30 Purcell later endeavours to be helpful (Vol. I, p. 370-1). Phillips, 
he says, told him that he "wished to bring Sigretto back into Queens for 
tbe purpose of bidding on contracts." So he interviews Sigretto with 
Phillips immediately after tbe 29th of November, 1916. Sigretto appar-
ently considers the matter favourably, as five months later, on the 23rd 
of April 1917 he contracts in regard toMcComb Place, Atlantic Avenue, 
Hull Avenue and Collins Avenue. (Exhibit C-l, contracts Nos. 129, 131, 
133, and 132, Vol. I l l , p. 1445). There is nothing of record to show that 
Phillips was interested in the Collins Avenue contract. It is possible that 
he was. We know definitely, however, tbat Phillips and Sigretto were 40 
interested in the remaining three and the Exhibits C-83, C-84 and C-85 
define the relationship of Phillips and Sigretto in regard to these con-
tracts. These three partnership agreements were executed between Phil-
lips and Sigretto on the 27th of April, 1917, or four days after the execu-
tion of the four agreements to which we have above referred. 

It is difficult to follow Purcell's evidence. Why should Phillips 
have required an introduction to Sigretto,—an illiterate Italian contrac-
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tor, unable to read or write? Surely a man of Phillips type, or any man, In the 
could have met Sigretto without the observance of social form. And what ..Co;,rt of 

possible reason had Phillips for desiring Sigretto's presence in Queens, K i ns^ e n c l 1 

excepting that Sigretto, having already done a great deal of work in No- 5 

the Borough, understood possibly its requirements from a practical 0f 
standpoint in regard to the construction of sewers. During the period Respondents 
from January, 1917, until November 1927 some two hundred and twenty- t h e l a t e J o h n 

jq two (222) contracts for the construction of sewers were awarded (Ex- M.̂ 'wuips, 
hibit C-l, Vol. I l l , p. 1442,) and the evidence of Sigretto is of little com cou°teofhe 

fort to the Plaintiffs. He makes the following vague assertions (Vol. I, Kings Bench 
oQ1 X B a v ' 19 March 1938. 

p . o a ± ; : (continued) 

"Q. How did you come to know Phillips? Do you 
remember? 

A. I was working in Jersey the first time I seen 
Jack Phillips. He come over to me on the job. 

20 Q. Do you remember the. year? 
A. I do not. That must have been around 1915, 1915 

or 1916; about 1915." 

The statement made later by Sigretto that when he first met Phil-
lips he had been out of Queens "for over a year and a half" (Vol. I, p. 391) 
is flatly contradicted an examination of Exhibit C-l. Purcell's state-
ment as to interviews with Phillips and Sigretto is contradicted by the 
latter who says he only met Phillips on two occasions. The second inter-

30 view took place two days after the first (Vol. I, p. 392) andPurcell was 
not with Phillips. 

"Q. Was he (Phillips) alone the second time he ca-
me to you? 

A. When he come hack he was alone. Purcell was 
not with him." 

40 

Sigretto's statement that he must have met Phillips about 1915, 
combined with his statement that he bid on "two jobs coming out" (Vol. 
I, p. 392, would make it seem that he had actually met Phillips in Oc-

tober, 1915, when the contracts Nos. 93 and 97 were awarded. (Exhibit 
C-l, Vol. I l l , p. 1442). Sigretto cannot possibly have been speaking of 
the contracts which were awarded on the 23rd of April, 1917, as these 
were four in number (Exhibit C-l, contracts Nos 129, 131, 132 and 133, 
Vol. I l l , p. 1445). 

Tlie whole story of the pretended reason for Phillips' alleged visits 
to Sigretto in New Jersey is based upon the contradictory statements of 
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in the Pur cell and Sigretto, agreeing neither as to the time of the pretended 
c o u r t of interviews, as to their number, nor as to those who were present when 

KingsBench ^ ^ S Upp 0 S e d have taken place. In any event all evidence in this 
No. 5 regard is totally irrelevant. It was not until four 01* five months 

of1<theactum later that Phillips became associated with tbe Lock Joint Pipe Company. 
Respondents j t w a s 0nly "in the latter part of 1917" (Hirsh, Vol. II, p. 802) that the 
t h e i a t T j o h n Lock Joint officials first met Phillips; and it was "sometime after the 
M. r h u i i p s , meeting" (Hirsh, Vol. II, p. 805) before any discussion whatever took j q 

t C u f e place as to Phillips representing that Company in Queens. Three part-
K i n g s Bench nersliip agreements of the 27th of April, 1917 (Exhibits C-83, C-84 and 
(continued)38" C-85, Vol. V, p. 2049, 2050 and 2052) contain the only satisfactory ev-

idence as to the relationship between Phillips and Sigretto. These 
agreements contain nothing that is strange or sinister or improper. Phil-
lips, we are told, was a human dynamo (Creem, Vol. I, p. 368). "He had 
great success as a builder in Queens County, and through New York Ci-
ty. He had carried on important construction work and erected important 
buildings..." (Curran, Vol. I l l , p. 1323, line 19). He was an experienc-
ed man, AVIIO since 1899 had been "contracting seAvers, building seAArer heads 2 " 

and doing anything he could in the contracting business" (Cassidy, Vol. 
I l l , p. 1071)) and at this tilme it should also be remembered that it Avas 
Sigretto Avho Avas agent of the Lock Joint Pipe Company and not Phil-
lips. 

On the worst possible construction that can he given to the aboATe 
facts they remain utter ly harmless. H O A V can they be sa id in any way 
to establ ish fraudulent conspiracy betAveen Connelly Seeley and Phi l l ips? 

Evidence of the character above mentioned is, we submit, entitled 30 
to no consideration. 

(3) A S S I G N M E N T O F 51ST S T R E E T CONTRACT 

(Sigretto to Creem) 

The Respondents fail to understand this charge. Apparently it is 
suggested that the assignment of this contract by Sigretto to Creem Avas 
fraudulent and again we are requested to infer a conspiracy in this regard 
betAveen Connolly, Seeley and Phillips. 4Q 

On the 3rd of September, 1918, a simple and straightforward ar-
rangement Avas entered into betAveen Sigretto and one John J. Creem. 
Tbe latter had been a contractor for many years and had completed con-
tracts for public Avorks in the Borough of Queens and in tbe City of New 
York (Creem, Vol. I, p. 126). 

On the 12th of July, 1918, Sigretto had contracted with the City of 
New York for the construction of a seAver on 51 st Street (Exhibit C-14, 
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20 

Vol. V, p. 2066). Before any work had been done on this contract, Si- In the 
gretto assigned it to Creem (Vol. I, p. 298) who did theentire work; the ,.Co;irt of 
whole arrangements between the parties is evidenced by written docu- Km" 
nients. Exhibit C-2, which is dated 3rd of September, 1918 sets forth the No. s 
detailed arrangements of the terms and conditions under which the assign- r̂ 'ethpiU l",r' 
nient was made. Exhibit C-13, which was signed at the same time as Ex- Respondents 
hibit C-2, was a short form of assignment " merely the regular form that tlie "teiioiin 

1A the City has, that it requires for any assignment of a contract." (Creem, -tf- I'hiiiips, 
1 U tt i t „ oner \ Before the 

Vol. I, p 295.) Court of 
King's Bench 

C-2 contained the forlowing clause (Vol. V, p. 2159): '(continued)38' 
"The obligation of this contract is dependent upon 

and shall be postponed until the consent of the City of New 
York, acting by and through the President of the Borough 
of Queens shall have been obtained and shall have been du-
ly filed and recorded with the assignment hereof, and other 
necessary papers, in the offices of the said President of the 
Borough of Queens, the Comptroller and such other heads of 
departments or bureaus and County Clerk's offices as may 
be required by law." 

An examination of Exhibit C-13 will show that all the requirements 
of the above clause were complied with. On the 4th of September, 1918, 
the National Surety Company, the London and Lancashire Company of 
America and The New Amsterdam Casualty Co. all of which Companies 
had undertaken to guarantee the completion and fulfilment of the original 

3Q contract (C-14, Vol. V, p. 2066) consented to the assignment by the Sigret-
to Company to Creem and on the same date, September the 4th, 1918, the 
President of the Borough of Queens approved in quadruplicate the assign-
ment " in accordance with the terms and conditions of Contract 49784"— 
Exhibit C-14. On the 5th of September, 1918, the day after its comple-
tion, the short form of assignment (Exhibit C-13, Vol. V, p. 2160) was 
received by the "Comptroller's Office, Department of Finance" and on 
the same day, the "Bureau of Audit, Division of Auditors and Examiners 
(liens and assignments)" likewise received the said document, all of 
which will appear from the impression of the rubber stamps which were 

40 affixed to the document. 
•jH 

The consideration paid by Creem for the assignment of this con-
tract, which ultimately cost $374,716.10, was roughly about eight per cent 
of the contract price,—See Exhibit C-2. 

Creem testified (Vol. I, p. 3034) with respect to the execution of 
assignment " I imagine I had to sign it first, then Sigretto, and 
then it was taken to Connolly and to the different Surety Companies and 
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in the was 110 usc until they had all approved of it. " At Vol. I, p. 303 Creem 
r-n'tyjieneii further testified that the approval of all parties "was on there when I 
vmg L enc i m o n e y As I remember, to not leave that just as it stands. We 

No. 5 waited for the completed document before we closed up." 
The Factum 1 1 

of the 
thePHefrsnof On tbe 5 th of September, 1918, Sigretto and Company wrote to 
the iateirjohn Creem (C-16, Vol. V, p. 2164) instructing him as to the maimer in which 
nkore ̂ the' pu3Tments contemplated b>r the Agreement of Assignment (C-2, Vol. 
Courtkf e V, p. 2158) should be made. On the same dajr, Creem replied advising 
19'Marrffi938 Sigretto and CompaiiA' that he would act in accordance with their instruc-
(continued) ' tions. For some I'eason, Avhicli the record does not show, Sigretto and 

Company apparently OAved mone\T to Phillips and they instructed Creem 
to pay a certain portion of the consideration price of the assignment to 
Phillips "and charge same to our accounf'saying further "Ave should be 
glad to have you acknoAvledge receipt of this letter and to advise us that 
you Avill make the payment to Mr. Phillips after the payment of the 
$6,900 to us as directed" (C-16, Vol. V, p. 2164). Creem (Vol. I, p. 303) 
testified that he had never seen John M. Phillips "or as far as I know op 
ever heard of him" until the date the Agreement of Assignment Avas ex-
ecuted,—September 3rd, 1918. 

At Vol. I, p. 364, appears the folloAving testimony of Creem concern-
ing this payment: 

"Q. W i th regard to the payment which you said 
Avas made to Phil l ips of part of the money Avhich 3 011 had un-
dertaken to pay to Sigretto, 3Tou knoAV nothing of the rea-
sons for the pa3rment or the relationship between Sigretto 
and Phil l ips? 

A. No. 

Q. For Avhat reasons Sigretto ma3r have OAved mon-
ey to Phil l ips? You knoAV nothing of that? 

A. No." 

I t cannot for a moment he pretended that there is an3Tthing Avrong 
or mysterions about the foregoing. The Avhole transaction is evidenced 40 
l)3r AVi'itten agreements which speak for themselves. (Exhibits C-13, 2 , 1 5 
and 16, Vol. V . pp. 2160,2158, 2163,2164). There is no evidence of any rea-
son Avhy the assignment should have been questioned. Nor is there a scin-
ti l la of e\ridence that Connolty kneAV an3Tthing concerning the arrange-
ments betAAreen Sigretto and Creem for the paArment of monies OAving by 
Sigretto and Company to Phil l ips. .Apart from the fact that there need 
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be nothing fraudulent or sinister about the assignment or transfer of any In the 
contract, Creem had his own particular reasons for acquiring the 51st Court of 
Street contract (See Vol. I, p. 364) and perfectly valid and reasonable Kins'L':pm''1 

they were! No. 5 
The Factum 
of the 

Although the Appellants now suggest that the transaction is Respondents 
shrouded in mystery tliey did not ask the witness Sigretto why the 51st the l̂ te John 

I q Street contract was assigned to Creem, nor was he asked for what reason -\r- ciniups, 
his Company owed money Phillips, nor as to any dispute between Phil- (AAVA 
lips and Sigretto. They prefer to ask the Court to conjecture and specu- King s Bench 
late as to possible reasons which might have motivated the transaction, (continued;''3' 
And the Court is requested to accept this incident as evidence supporting 
the charge of conspiracy. 

Remembering that, in April, 1917, Phillips was employed "to su-
pervise and assist" in the execution of four contracts which had been 
awarded to Sigretto and Company at that time ((Exhibits C-83, 84, 85, 

20 Vol. V, p. 2049, 2050, 2052), and that this necessitated .settlements from 
time to time, is not the obvious answer exactly what the record shows it 
to be?—Sigretto owed Phillips money and paid the debt by the assignment 
to Phillips of funds in the hands of a third party, Mr. Creem! The Re-
spondents know of no law which prohibited Phillips and the Sigretto 
Company from entering into the agreements made in April, 1917 (C-83, 
84 and 85, Vol. V, p. 2049, 2050, 2052), nor do they know of any law 
prohibiting a settlement of their respective obligations thereunder. This 
is, exactly what must have occured—if Ave in turn may be alloAved a sur-
mise—on September 5th, 1918, Avhen the Sigretto Company instructed 

30 Creem to pay Phillips for its account. Enough concerning a perfectly 
regular transaction Avliich occured almost six years prior to any of the 
contracts upon Avhich Appellants now advance claims against Respon-
dents. 

Here reference may be made to a matter akin to the transfer by 
Sigretto to Phillips of the funds OAving to the Sigretto Company by 
Creem— and of equally small importance—the payment spoken of by Mr. 
Hirsli, the President of the Lock Joint Company. (Vol. II, p. 812-3.) 

40 
"Q did you ever pay Phillips any money on 

account of any arrangement you had A v i t h Sigretto in the 
beginning? 

Mr. O'Donuell: Objected to as entirely irrelevant. 
The witness: Shall I ansAver that? 
The Commissioner: Yes, you ma}' answer that, sub-

ject to Counsel's objection. 
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The witness (answering): We paid Mr. Phillips some 
money arising out of the so-called Sigretto Agreement. 
There was an amount standing on our books tbat toe owed 
Sigretto and Mr. Sigretto told us, to pay it to Phillips so we 
paid it to Mr. Phillips because Sigretto told us to pay it to him." 

Certainly a matter irrelevant to tbe present action. Sigretto bad 
Before'the'' evidently earned money acting for the Lock Joint Pipe Company, or at ) 
(.'oiirt°of

 6 least bad a credit balance in bis favour- with tbat Company and be assign-
fo Marrfiei938 balance to Phillips in payment pf bis own debt to the latter,—ei-
(continued) ' tlier under tbe agreements C-83, C-84 and C-85, or therwise in a manner 

which is not disclosed. Considering tbe relations between Phillips and Si-
gretto this surmise is not unreasonable. 

Sigretto, one of tbe Appellants' mostwilling witnesses, would glad-
ly have given information concerning tbe transaction bad there been any-
thing with respect to it which bespoke fraud or conspiracy. It is signfi-
cant that Appellants' Counsel refrained from asking any such question. 2<> 
It is also significant that Appellants did not question Sigretto with res-
pect to the reasons for the termination of his agency arrangement with 
the Lock Joint Pipe Company "some time after the meeting. . . ." spoken 
of by Mr. Hirsh (Vol. II, p. 805) whiyli occured "in tbe latter part of 
1917" (Vol. II, p. 802) when consideration was first given by tbe Lock 
Joint Company to tbe suggestion of Phillips becoming its agent. This 
was after tbe termination of Sigretto's Agreement. Phillips became 
tbe agent of tbe Lock Joint Company in tbe ordinary manner in which 
similar agreements are made every day. He solicited the agency and it 
was given to him. This does not indicate fraud and conspiracy. 

It is only by a stretch of imagination tbat any connection whatso-
ever can be assumed to have existed bejtween tbe Sigretto-Creem Assign-
ment and tbe agency with the Lock Joint Company which Phillips even-
tually obtained many months after precast pipe had been allowed as an 
alternative specification in the Borough of Queens. 

We conclude that the record in no way warrants the conjecture 
made by Appellants tbat Sigretto was "driven out" of Queens because: ^Q 

(a) He was dismissed by the Lock Joint Company; 
and 

(b) during a certain period of time bis Company 
performed no work in Queens. 

Tbe Lock Joint Pipe Company allowed Sigretto to leave their ser-
vices for their own reasons, with which reasons Appellants were not ap-

In the 
Court of 

King's Bencli 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
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parently concerned and as to which they did not enquire. The Sigretto In the 
Company got no contracts in Queens after a certain period for the oh- „ Court of 
vious reason that it did not choose to bid. The record shows that on ev- King ^ e n c h 

ery occasion when its bid was tbe lowest, and all bids were not rejected, No. 5 
Sigretto and Company was awarded the contract in due course in the ^e

theactum 

same manner as any and all other contractors. Respondents 
the Heirs of 
the late John 

There is of course no evidence connecting Connolly, Seeley and -tf- Rhinips, 
Phillips with these matters. courtVf116 

King's Bench 

( 4 ) ~ S P E C I F I C A T I O N S F O R P R E C A S T P I P E (CONTINUED)38' 

It is charged that in February, 1917, Connolly approved the inclu-
sion in the specifications of a specification for precast pipe (Declaration 
paragraph 18, Vol. I, p. 6). This, it is alleged, precluded all bidders ex-
cepting those using the Lock Joint product. 

20 The Respondents submit that this charge is entirely unsupported. 
There is not one word showing that Connolly knew anything whatso-
ever of the matter. 

It was frankly admitted in argument in the Court below tbat any 
other company or person could have made pipe which would satisfy the 
specification and numerous witnesses swore that such was a fact. 

Exhibit C-l shows that precast pipe was first used in Queens with 
respect to two contracts (Numbers 106—Moore Avenue, and 120—Nott 

30 Avenue, Vol. I l l , p. 1445) for which bids were opened on December 1st, 
1916. From April 4th, 1917, beginning with the contract listed as No. 131 
on Exhibit C-l, it was used on all but seventeen out of tbe remaining 
contracts shown on tbe said exhibit. In other words, of the two hundred 
and sixteen contracts which were let after Contract No. 131, one hundred 
and ninety-nine were "B" type. 

For practically twelve years prior to the institution of the present 
action, the identical specification, couched in the same language, appeared 

, n in every contract. On the 23rd of April, 1917, the contracts for Collins 
4 U Avenue (C-9, Vol. IV, p. 1610) and Hull Avenue (C-8, Vol. IV, p 1779) 

and two other contracts for McComb Place and Atlantic Avenue, were 
let to Sigretto. They contained the specification in question and an ex-
amination of C-8 and C-9 will show that some two months prior to the 
execution of these contracts, the specifications, including those complai-
ned of, had been approved by Mr. Rice in tbe following terms: 

"Approved February 15th, 1917 — James Rice, Engi-
neer in Charge of Engineering Construction." 
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in the From tlie first contract in wliicli precast was used in 191G, until the 
Kin^Bench P r e s e n t time> Hie specification has never been changed and precast pipe is 
vmgs^enci keing u s e ( | to-day (Bertram, Vol. I, p. 283). Two hundred and 

The Factum slxteeii contracts were let after Type "B" was first used and in all of these 
of the" the same wording was used, approved by all the City and Borough Boards, 
the'neir>rcrE their technical Engineers and financial experts, over a period of twelve 
the late John years. Surely the Appellants cannot now he heard to complain as to the 
neforoThe' requirements ip the Queens specifications concerning the joints for "B" 
Court of pipe! Each contract considered and re-considered; checked and re-
19''mareiî  1938 checked by all the Borough Engineers and the Engineers attached to the 
(continued) Board of Estimate and Apportionment; each contract executed in tripli-

cate and one part "filed with the Comptroller of the City of New York" 
in every case and used for the computation of progress and final payments 

815.) 
Let its consider Mr. Ilirsh's testimony on this point: (Vol. II, p. 

"Q. Are you familiar with the Borough system and 
the relationship between it and the Board of Estimate and 
Apportionment ? 

A. I think so, generally. 

Q. You know that there are corps of Engineers in 
each Borough, and in the City as well, and that they check 
and cross-check one another? 

•20 

30 
A.—Yes, sir. 

Q. And that plans and specifications have to he pas-
sed upon by the Borough Engineers and then by the City En-
gineers? 

A. Yes, sir. 

Q. And that that work is checked both from a finan-
cial point of view and an Engineering point of view, and re-
checked by both corps? 

A.—That is my understanding. 40 

Q. And you have been in work which has brought 
you into relation with them for 20 years or so? 

A. We have done work under them." 
And the ivitness Hart gave the following evidence: (Vol. II, p. 858. 

"Q. In your relations as a pipe seller I believe you 



— 1 5 9 — 

liave told us that you know that the specifications for these in the 
various pipes have to have the approval of the Engineering rin°'Ti!ench 
Departments both of the City of New York and of the Bo- Kmg 1_ enc 1 

rough in which the work is to be done? _ No- 5 

° The F a c t u m 
A Y p c s i r o f t h e 

b 1 1 • Respondents 
the Heirs of 

Q. That is your knowledge? wrhmfpt11 

10 A. To my knowledge it is, yes, sir." Before the' 
Court of 
King's Bench 

In is absurd, in the face of such evidence, to suggest that there is w March 1938. 
anything indicating conspiracy. (continued) 

The specification complained of was used in the Borough of Queens 
man}7 months before Phillips was in any way connected with the Lock 
Joint Company; with its preparation he was not concerned. The name of 
Seeley, — one of the alleged conspirators, — is never mentioned. Mr. 
Hirsh alone testified as to how the specification assumed its present form. 
It was drawn by Mr. Bice, one of the Borough Engineers,—a superior of 
Seeley,—the man in charge of Engineering Construction. The integrity 
and honesty of Bice is in no way impeached and, curiously enough, he 
was not called upon to testify. 

Some of the pertinent parts of Mr. Hirsh's evidence on this point 
(which will be found at Yol. II, p. 799-800) are quoted here for the con-
venience of the Court: 

"Q. Is that the first timq that you recollect meeting 
Mr. Connolly, Mr. Hirsh? 

A. Yes, sir. 

20 

30 

40 

Q.—You said that you were there with Mr. Merriwet-
her. (Then President of Hirsh's Company.) Was anybody 
else tbere? 

A.—Mr. Bice, tbe Chief Engineer. 

Q. What was the purpose of your visit there, Mr. 
Hirsh? 

Mr. Hackett: To sell pipe, wasn't jt? 

The witness: To lay the foundation for selling pipe. 

-J! j'J 

Mr. Ha'ckett: Of course. 
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A. The occasion of that business, we had been . . . 
precast pipe had been included in the specifications for se-
wers in Queens. The specifications had been prepared and 
Mr. Merriwetlier asked me to go with him and see Mr. Rice 
and go over these specifications, the purpose being to see 
whether or not we could comply with those specifications for 
pipe which we manufactured. 

Q. And that is the time you saw Mr. Connolly for the 10 
first time? 

A. That was the time I saw Mr. Connollj', yes ,sir." 
(It was also the first time Hirsh met Rice. Vol. II, p. 802.) 

Hirsh further testified: (Vol. II, p. 800.) 

"A. Mr. Rice introduced both Mr. Merriwliether and 
me to Mr. Connolly. 

Mr. Hackett: Mr. Rice was the Engineer? 20 

The witness: Mr. Rice was the Engineer. 

Mr. Hackett: Chief Engineer? 

The witness: Chief Engineer. And the conversation 
was entirely with regard to pipe and the pipe specifications. 
Mr. Connolly was particularly anxious to know whether the 
specifications as drawn by Mr. Rice precluded the use of any 
but a patented article." 30 

Again at Vol. II, p. 815, 816, Hirsh testified: 
"Q. Just make that clear will you please. 
A. We presented to Mr. Rice our specifications for 

guidance. Our specifications, of course, described our pipe, 
and in describing our pipe naturally it had all of the featu-
res connected therewith, which included that part which was 
patented. Mr. Rice, as parts of the identical language of the 4Q 
two specifications will show, followed our specifications to a 
considerable extent. However, when we came to the question 
of joints . . . 

Q. Which was the only patented part of your pipe? 
A. Which was the only patented part of our pipe, 

that part of our specifications which did cover the patented 

In the 
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feature was not included in Mr. Rice's specifications cover-
ing joints. And it was our contention at the time, and I have 
repeated it since, that the specification which ivas draivn by 
the Borough of Queens did not call for a patented article and 
that anyone tvho teas willing to do so and who had the desire 
to do so could make a pipe to fully comply tvith those speci-
fications, and I knotv of no one who could have legally stop-

JQ ped them " 

Also at Vol. II, p. 816. 
"A. Our specifications have been used to a very con-

siderable extent all over tbe United States and in Canada. As 
a matter of fact, the extent of it is that the actual pipe is in 
40 or more of the States of this Country, and in Canada, 
both before and since tbe patent bad expired." 

A most significant question by Appellants' Counsel to Mr. Hirsh 
and his answer thereto appear at Vol. II, p. 802: 

"Q.—At the time in 1917, was there a Pipe Company in the 
United States except your own, that made a joint that had an inte-
rior recess. 

A.—I think so." 
And the Appellants' line of examination is hastily changed. 

"Anyone could build the pipe," said Hirsh. Piano did build it.—For 
•M "many contracts,—Queens Borough". . . . "For tbat Weiss Avenue 

contract, also on a lot of 'contracts after tbat" (Vol. I l l , p. 1100). Creem 
built liis own pipe until "I got the pipe from Phillips cheaper than I could 
manufacture" (Vol. I l l , p. 1101). Paino also started to build bis own 
pipe. Paino, "then I got it from Phillips, because I couldn't build tbe 
pipe for tbe price it was quoted to me" (Vol. I l l , p. 1101.) 

On two contracts carried out by Welsh Brothers Contracting Com-
pany (Exhibits C-139 and 143, Vol. XI, p. 5017, Vol. X, p. 4515) they 

,n "bought some of the pipe from G. D.Raymond, and some of it from John 
M. Phillips" (Vol. II, p. 984). Paulsen himself said "I estimated 
that I could manufacture pipe myself if I could not get a price later, if I 
was awarded the job" (Vol. I, p. 493). All of which corroborates 
Appellants' witness, Hirsh, that anyone could manufacture pipe to meet 
tbe Queens specification and tbat various people actually did. 

There need be no mystery as to tbe reason of tbe popularity of tbe 
precast pipe. Its use was an improvement in sewer construction. It bad 
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in the been used in tbe other Boroughs and elsewhere for some time before it was 
Kin°™knch f lowed in Queens. In Queens it became immediately popular with the 
v i n g L e n c l contractors. Bertram said "it had certain advantages" (Vol. I, p. 282). 

F°'ctum " T l i e contractor would prefer to use them" Vol. I, p. 283) ". . . . The 
ofetheaCUm handling of precast pipe was easier than monolithic" (Vol. I, p. 283). 
thePHe?rsnof P" 2 8 9 ' " • • • • t l i e Pilie could be laid under water with greater 
the late John ease. In a very A vet trench it could be laid easier than the monolithic 
iseforê 'he' tvpc • • • • " "It 'could be laid in colder weather". All very good reasons 
Courtkf 6 why precast construction predominated—and still does—to the almost 
King's Bench entire exclusion of the more antiquated monolithic sewer. Again Ave 
19 March 1938. , ^ , , . , , 1

 t . j c u ' j ; * . 11 

(continued) quote Creem, a contractor m the sewer business tor "over forty years 
(Vol. I, p. 362), as follows (Vol. I, p. 363) : 

"Q. W o u l d i t have been in your vietv, Atrell to hat'e bui l t a mono-
l i th ic seAver in tbe condit ions which .you have described? 

A. Speaking in particular about tbe last job first . . . . I bad 
built in about 1910, a monolithic sewer in someAArkat similar conditions 
to those that existed there and it convinced me that personalty I would 20 
feel I A\ras carzy if I ever attempted to build another under those condi-
tions." 

(5) THE REJECTION OF BIDS 

As part of the 'conspiracy, the Appellants allege in paragraph 15 of 
the Declaration (Vol. I, p. 6) that Connolly rejected all bids AArhen tbe 
loAvest bidder Avas not faAroural)le to Phillips. Another allegation utterly 
unsupported by evidence! OQ 

F r o m the beg inning of 1917, to the end of the so-called conspiracy, 
tAvo hundred and twenty- two contracts Avere let. ( E x h i b i t C-l , Nos . 125 to 
347 inclusiA'ely, Vol. I l l , p. 1445 et seq.). During the whole eleven years, 
in only three instances were bids rejected by Connolly when the contract 
was not awarded to the loivest bidder. 

(a) Linden Street, October, 1919 (C-l, Contract No. 171). 

(b) 150th Street, June, 1925 (Q-l, Contract No. 263). 40 

(c) Brinhcrhoff Avenue, October 18th, 1926 (C-l, Contracts Nos. 
304 and 305). 

Let u s br ie f ly examine each occas ion and the result . 

(a) Linden Street. 
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This is the first instance in which Connolly exercised the discretion Tn the 
allowed him by law and rejected bids. On the first advertising of this „c°urt of 

contract, a firm—Booth and Flynn—were low on Type "A" with a bid of King!_ eno 1 

$891,945.45. All bids were rejected,—both "A" and "B". (C-65 and No. s 
C-66, Vol. V, p. 2268, 2267). On the second advertising, the O'Rourke £ie

theactuni 

Engineering and Construction Company hid $876,061.80 and were respondents 
awarded the contract on the 8th of January, 1920. The City thereby t h e l a t e j o t m 

, A saved roughly Nineteen thousand dollars—$18,883.65. r. PMiips, 
1 0 ° J ^ ' Before the 

Court of 
The contract for the work was produced as Exhibit C-17 (Vol. V, p. King's Bench 

2271). It is interesting to note the terms of a letter dated January 8th, (continued)3 ' 
1923, written to the Honourable Charles L. Craig, Comptroller, Depart-
ment of Finance New York City, which is attached to the contract, and 
which reads in part as follows: (Vol. Y, p. 2286). 

"This contract was one of the largest and most difficult sewer 
contracts which we have had in recent years. The lowest bidder was 

2() O'Rourke Engineering Contracting Company of New York City, one 
of the oldest and most experienced of contracting firms in the City 
of New York. The work being of such magnitude and of such a dif-
ficult nature, the Contractor requested and was allowed to assign 
part of the contract to John J. Creem of Brooklyn." 

Result: City saved $18,883.65-

(b) 150th Street. 

30 In 1925, six years after the Linden Street contract, the Borough 
President again exercised the discretion allowed him by law and rejected 
the bid of Hammen Construction Company for 150th Street. This bid, 
which was submitted on the first advertising of the contract, was for 
$546,830.00. The reason for the rejection of the bid is fully explained 
in a letter of the Consulting Engineer, Moore, which was written to the 
Borough President on the 22nd of June, 1925. (Exhibit C-48, Vol. IX, 
p. 4442.) For the convenience of the Court it is here cited at length: 

40 
"Sir: 

In regard to the progress being made on the Jamaica Sewer 
System I dqsire to call your attention to a condition which I feel 
you should he thoroughly acquainted with. 

On February 27tli, 1925, the contract for the 150th Avenue 
sewer, from 134th Street to Judith Place, was let to Hammen Con-
struction Company for $407,045, contract time 250 days. 
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Commissioner Sbugrue and I heard that this work was at a 
standstill for weeks and no effort was being made on tbe part of the 
contractor to progress same. We notified the contractor to call at 
the Borough Hall and explain why this work was not being pushed. 
He stated that he was getting the material ready, such as well-points 
pumps, etc., and said at that time (which is about lour weeks ago) 
that lie would have all of the material on the job the following Tues-
day and would start to work in earnest inside of a week after that. 

I had an inspect ion made l a s t week and there were only about 
s ix men on the work and they were accompl i sh ing pract i ca l ly not-
h ing a t all . I t i s now near ly f o u r months s ince th i s contract Avas 
g iven to the H a m m e n Construct ion Company, and I knoAV you a r e 
a w a r e of how Ave urged the d i f f erent members of the B o a r d of Es-
t i m a t e and Apport ionment , and the Eng ineer of the Board , to do 
everything in the ir poAver to he lp u s ge t th i s work going. 

The point I Avant to bring out is the fact that on June 17th Ave 
opened bids for seAver in 150th Street betAveen 150th AArenue and 
North Conduit Avenue. The same Hammen Construction Company 
Avas IOAV on this job Avitli a bid of $548,830. Tbis job is approximately 
15% larger than the one the Contractor has noAV under contract. 
You liaA'e not aAvarded this latter contract as yet, and I desire to 
know if, in your judgment, good faith has been skoAA'n on the pre-
vious contract, and if you think it good policy to go ahead and 
aAvard this contract, in vieAV of Avhat Ave know lias taken place on 
the contract already aAvarded to the Hammen Construction Com-
pany. 

Bespectfully, 

(Sgd.) CLIFFORD B. MOORE, 
Consulting Engineer." 

10 

20 

30 

Every Avord contained in the letter as to the default of the Hammen 
Construction Company and as to the facts therein recited is true. The 
Hanimen Construction Company had been in default on the 150th 
Avenue (Section 2) contract for almost four months at the date Moore's 40 
letter A\7as Avritten. It would have been most improper to bave granted 
another contract approximately 15% larger than that upon Avhich they 
Avere already in default. Had the Borough President not acted upon 
Moore's letter he Avould have been severely criticised. Tbe Hammen Com-
pany was clearly in default. In each of tlie bid forms as approved by 
Corporation Council of tbe City of NeAV York appears tbe folloAving sen-
tences : 
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"The President expressly reserves the right to reject all bids In the 
if he shall deem it for the public interest so to do. No bid ivill be ac- court of 
cepted from, nor contract awarded to, any person who is in arrears F-mg'sBencu 
to the City of New York upon debt or contract, or who is a defanl- No. 5 
ter, as surety or otherwise, upon any obligation to the City of New ^16

thfacturn 

York." Respondents 
the Heirs of 
the late John 

^Q For almost four months the Hammen Company had been a defaulter n. Phillips, 
upon the 150th Avenue contract within the meaning of this clause. court6ofhe 

Connolly had no right to accept any bid from the Hammen Construction King's Bench 
r ' n m n i n v 1 9 March 1938. company. (continued) 

On the strength of Moore's letter the bids were rejected and tbe 'con-
tract ivas advertised the second t ime, bids therefor being received on the 
9th of July, 1925. On the second letting, Oxford Engineering Company 
was low with a bid of $546,325, the City thereby obtaining a presumably 
decent contract and saving a little money. 

20 

30 

40 

We will later comment on tbe character, financial and moral, of 
Paulsen the guiding light of the Hammen Construction Company. Mr. 
Connolly, as President of the Borough, deserves to be congratulated for his 
conduct in this matter. 

(c) Brinkerhoff Avenue. 

The third and last instance in which the Borough President exerci-
sed his discretion in rejecting bids occurred in the year 1926. 

When the Brinkerhoff Avenue contract was first advertised, Sigret-
to and Company's bid of $349,201 C-60, Vol. X, p. 4853) was tbe lowest 
among five bids which ranged from that figure to $429,232. 

It was, however, considerably in excess of the estimate—$162,372— 
or roughlv 85%—and was accordingly rightly rejected with all others. 
(C-64, Vol. X, p. 4963.) 

Again bids were called and on August 24tk, 1926 (C-63, Vol. XI, 
p. 5020) five bids were received and opened. They varied from $296,496 to 
$429,232, tbe lowest bid on tbe second advertisement being that of Paulsen. 

Shortly after these bids were received tbe Consulting Engineer, 
Clifford B. Moore, wrote to tbe Borough President the letter which has 
been produ'ced as Exhibit C-62 (Vol. XI, p. 5027). It deals with the 
proposed Brinkerboff Avenue contract and reads as follows: 
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10 

"On August 24,1926, bids were received for the above proposed 
contract. There were five bidders and prices ranged from $296,496 
to $429,232. This work included approximately 400 feet of tunnel 
work tinder the Long Island Railroad yard, three-quarters of this 
tunnel work is under compressed air, the remaining quarter under 
free air. 

The bids were very much unbalanced, that is the lowest bid-
der had bid $205 per lineal foot. The next high bidder had hid $150 
per lineal foot. Combining this tunnel construction with open cut 
work permits of unbalancing bids to an extent which I believe is 
not for the best interests in securing economical results. 

I would respectfully recommend that these bids be rejected 
and the contract be re-advertised as two separate contracts, one to 
include the tunnel and the other open cut work. 

I am convinced this will secure more balanced bids and pro- 20 
bably a saving to the city. 

Respectfully, 

(Sgd.) CLIFFORD B. MOORE, 
Consulting Engineer." 

30 
The Engineers' final estimate for this particular contract was 

$180,829 (See Exhibit C-63, Vol. XI, p. 5020). The lowest bid on the 
second letting was roughly $110,000 in excess of the estimate of the En-
gineers. In these circumstances, Moore's letter was written suggesting, 
for the reasons given, that the contract he divided, remarking as he did 
in the last sentence of his letter, "I am convinced this Avill secure more 
balanced bids and probably a saving to the City." 

The Borough President, acting on the advice of the Consulting 
Engineer, rejected the b,ids and the contract Avas advertised a third time, 
bids being called for separately for the tunnel part and the open cut work. 
When the bids were opened on the 18th of October, 1926, the bids of the 40 
firm of Muccini and Decker, aggregating $248,425, were loAvest and the job 
was let on tAvo contracts. 

No. 81333—Exhibit C-81 (Vol. XI, p. 5097)—Sewer part 
alone • $170,975.00 

No. 81334—Exhibit C-82 (Vol. XI, p. 5100)—Tunnel only 
and shaft 77,450.00 

$248,425.00 
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The opinion and the predictions of the Consulting Engineer, Moore, in the 
were correct and the City saved as a result of the rejection, $100,816,—the „Co,urt of 

difference between $349,241, the lowest bid on tbe first letting, and Iving^J3ench 

$248,425, tlie lowest bid on tbe third letting. No. s 
v ' ' " ° The F a c t u m 

of the 
Result : City saved $100,816. Respondents 

Recapitulation of money saved to tbe City on the above contracts iateJohn 
I q . . as a result of the rejection of bids: u- Phillips, 

Linden Street $ 18,883.65 couTof6 

150th Street 505.00 K i n g ' s Bench 

Erinkerboff Avenue 100,816.00 "continued9)38' 

Total saved City $120,204.65 

Tbe reasons for tbe excess of tbe contractors' low bid over the En-
gineers' estimates with respect to the last contract (Brinkerhoff Avenue) 
were the subject of thorough discussion by tbe Board of Estimate and 

20 Apportionment. Chief Engineer Tuttle submitted a report dated June 
10th, 1926, which will be found in tbe Minutes of the Board of Estimate 
and Apportionment (Exhibit D-4, Vol. XI, p. 5492). This report was 
submitted over four months before tbe third occasion on which bids were 
opened for tbe contract (October 18th, 1926). 

Again quoting Tuttle " . . . it has been shown tbat the authorization 
as a whole will probably result in a deficiency..." (Vol. XI, p. 5493). And 
be continues to explain tbat, owing to tbe ground water "and on the basis 
of tbe conditions there disclosed, tbe bids for the continuing upstream 
section have been based on tbe assumption tbat similar 'conditions would 
here obtain ivith the result that the cost of the project has been very sub-
stantially increased as compared ivith the original estimates(D-4, Vol. 
XI, p. 5494). 

We will refer later to the several reports of the Chief Engineer of 
tbe Board of Estimate and Apportionment, Mr. Tuttle, when dealing 
with tbe various contracts which were let for other sewers to be construc-
ted under similar conditions. 

30 

40 
(6) 150TH AVENUE CONTRACT — WATERPROOFING 

MEMBRANE 

It is alleged tbat in the year 1924, "tbe exact time of which is to 
Plaintiffs unknown" (Declaration, par. 14, Vol. I, p. 5), tbe specifications 
for tbe monolithic type of pipe were changed by Seeley by tbe addition of 
what is called a waterproofing membrane. This, we are told, added to the 
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10 

cost of the monolithic type of sewer and resulted in preventing the con-
tractors from using any other pipe than the precast type manufactured by 
Phillips or the Lock Joint Company. 

We aiisiver this charge bv declaring it to be false. It is contradicted 
by the terms of Appellants' Exhibit C-l (Vol. I l l , p. 1442 at p. 1445). The 
Atlantic Avenue contract (No. 131), Collins Avenue contract (No. 132), 
and the Hull Avenue contract (No. 133) Ave re all signed on the 23rd of 
April, 1917. These contracts called for the precast type of sewer known as 
Type "B" and between the 23rd April, 1917, and the 8th of December 
1924, no less than 105 contracts providing for this type of seAver—Type 
"B" — Avere executed. The monolithic type of seAver had already fallen 
into desuetude—and for very good and excellent reasons! (Creem, Vol. I, 
p. 362, and mam7 other of Appellants' Avitnesses.) 

Again, referring to Exhibit C-l, AA7e find that during this period, 
namely between the 23rd of April, 1917, and the 8th of December, 1924, 
no less than 124 contracts for seAvers were executed. Of these contracts, 
105 called for the precast or "B" type. The remaining 19 contracts called 
for seAvers of other construction and it is interesting to note that only 14 
of such contracts called for the monolithic or "A" type. 

Here again the allegations of the Appellants are conclusively con-
tradicted by their oAvn exhibits. Can it he argued that the inclusion in 1924 
of the Avaterproofing membrane in the specifications for the monolithic 
pipe caused that type to be disregarded by the contractors—or that such 
inclusion Avas due to Seeley—or that Connolly and Phillips Avere particcps 
criminis in the change—or that the Appellants in any Avay suffered. The 30 
charge is utter nonsense. It is refuted Lv the terms of Exhibit C-l itself 
and is in addition refuted by the evidence of record. Let us consider the 
eA7idence: 

20 

Bertram, in the employ of the City of New York since 1907 and in 
the SeAver Department of Queens since 1914, states that the construction 
of sewers and the materials used changed from time to time. (Vol. I, 
p. 261.) 

"Q. Well, since you have been engaged in work incident to the 
construction of sewers, has there been any modification in the method of 
construction? 

A. The specifications have heen altered from time to time to follow 
the best practice. 

Q. Changes in method as well as in material? 
A. Yes. 

40 
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10 

20 

Q. Continuing) . . . have been made from time to time, in an ef- in the 
> improve the sewer 
A. That's correct. 

fort to improve the sewer system? court of 
1 1 * King's Bench 
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The F a c t u m 
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Before the 
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Q. And some have proved less useful and have been discontinued? King's Bench 
19 March 1938. 

A. That is correct." (continued) 

The waterproofing membrane was one of these modifications. The 
Appellants assume that it was put in the specifications by Seeley as a re-
sult of the award of the Hammels Boulevard contract (Exhibit C-33, Yol. 
VIII, p. 3535) to Patrick McGovern Inc. This contract was for the 
monolithic or Type "A" cpnstruction. There is no justification for such 
an assumption, because. 

(a) Seeley had no discretion or power to alter plans or spe-
cifications. 

(b) The plans and specifications for the waterproofing 
membrane were approved both by the Borough and City officials. 
We will separately deal with] these points:— 

30 (a) Discretionary Power of Seeley. 

It is absurd to suggest that Seeley, holding a subordinate position 
in the Borough office, could in any way be responsible for the change in 
the plans and specifications claimed by the Appellants. Thus Bertram, 
specifically referring to the waterproofing membrane and to the instruc-
tions given to Seeley concerning this specification, testifies as follows:— 
(Vol. I, p. 165.) 

"Mr. Hackett: You also stated that you didn't know 
40 which of Mr. Seeley's superior officiers had given them to 

him? 

The witness: That is true. I don't knoiv tvho gave See-
ley the orders. 

Mr. Goudrault: Mr. Seeley, he was the Assistant En-
gineer, Division of Sewers." 
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in the Seeley might make recommendations 01* suggest improvements, hut 
Kinĝ Bench mo authority to do more tlxan that. (Bertram, Vol. I, p. 171.) 

THE FACTUM "Q- And Mr. Seeley, you said, was your superior of-
of the ficer? 
Respondents 
the Heirs of A . Y e S . 
the late John 
>1. Phillips, 

CourtCofhe Q-—And had in turn many superior officers of his own? '0 
l!llhe?938. A- He liad four or five. 
(continued) 

Q. Yes. And from whom he got his instructions 
you have already told us you did not know? 

A. I don't know where he got his instructions." 

Seely's position as an inferior was well recognized by all with 
whom he came in contact—either co-employees or members of the pub- 9Q 
lie.— 

Sommerfeld, p. 229 (Vol. I.) 

Q. Mr. Sommerfeld, I understand that Mr. Seely was the assist-
ant engineer of the Sewer Division when you were there. That is correct, 
is it? 

A. Yes. 
on 

Q. And Mr. Seely was under Mr. Rice? 
A. Yes. 
Q. Who was the engineer in charge of the Bureau? 
A. Yes. 

Q. And Mr. Rice tvould give his orders to Mr. Seely and Mr. Seely 
would transmit them to you and to Mr. Bertram who has testified this 
morning? 40 

A. Yes, that is right. 

Q. And if Mr. Rice was not present or not available, Mr. Pcrrine 
tvould he in charge over Mr. Seely; is that right? 

A. Well, he might be iu charge. I guess that is right. 

Q. I merely want to get the personnel. 
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A. Yes, technically Mi. Perrine was over Seely; -technically. 

Q. Mr. Perrine teas over Secly, and Mr. Rice teas over Secly? 
A. Yes. 

Q. And you were over Mr. Bertram? 
JQ A. No. I wasn't over anybody. 

Q. Perrine was Engineer of sewers? 
A. That's it, yes. 

Q. So that the order in which these gentlement came w a s Mr. Per-
rinc, Mr. Rice, Mr. Seely, Mr. Bertram and yourself? 

A. Yes. 

20 Kraus,p. 142, (Vol. I.) 
Q. And who tvere the officials, ivill you mention them again, Mr. 

Kraus, if you please, that were over Mr. Seely? 
A. Mr. Rice was in charge of a dual department consisting of tbe 

Bureau of Sewers and Highways. 

Q. Yes. 
A. And if my memory serves me I believe Mr. Perrine was the en-

30 gineer of sewers at that time. 

Q. Mr. Bice and Mr. Who? 
A. Perrine. P e r r i n e . 

Q. So that Mr. Bice and Mr. Perrine—Dir. Bice would he the head 
of the department, Dir. Perrine would be next or would he associated with 
Dir. Bice as head of the department; then would come Dir. Seely, and 
then would come yourself; is that correct? 

A. I would consider them in that order, although it would be 
pretty difficult to differentiate, except by title. 

Mc Donald, p. 698, (Vol. II.) 
Q. You knew some of the engineers there? 
A. Yes, sir. 
Q. As a matter of fact, there were a great many there, were there 

not? : 

In the 
Court of 

King's Bencli 

No. 5 
The Factnm 
of the 
Respondents 
the Heirs of 
the late John 
M. Phillips, 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 
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In the 
Court of 

King's Bencli 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
M. Phillips, 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 

A. Oh yes. 

Q. Did you know Mr. Rice? 
A. Yes, I know Mr. Rice. 

Q. Wliat was Ms position there? 
A. Mr. Rice teas chief engineer. 

Q. He was over a man by the name of Seely? 
A. Well, I never met Mr. Seely in connection ivith this tvork. 

Q. You met Mr. Perrine? 
A. Yes, sir. 

Q. And do you know what his position was? 
A. I believe he was sewer Engineer at that time. 

10 

20 

Q. Did you met Mr. Blake? 
A. I met Mr. Blake, yes. 

Q. Do you recall what his position was? 
A. I believe he was highway engineer at that time. 

Q. And of course these sewers that you were constructing were 30 
built along tbe highways? 

A. Yes, sir. 

Q. And his department was vitally interested in the way that you 
executed your work? 

A. Yes, sir. 

Q. Did you come into contact with any of what Ave call the city 
engineers as distinct from the borough engineers? 

A. Why, there was a comptroller's engineer. 

Elkin, p. 784 {Vol. II.) 
Q. You kneAV Mr. Blake? 
A. Yes, sir. 

40-
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Q. He was also an engineer? In the 
Court of 

A . Y e s , S i r . King's Bench 

No. 5 
Q. And you knew Mr. Bishop? The Factum 

of the 
A . Y e s , s i r . Respondents 

' the Heirs of 
A " ' the late J o h n 

1A Q. And Mr. Pine? M. Phillips, 
I f ^ Before the 

A Y P « a i r C o u r t o f 
A . i t s , s i x . K ing's Bench 

19 March 1938. 

Q. Mr. Pine, I believe, was with the City as distinct from the Bo- (continued) 

rough, wasn't he? 

A. Well, there was a Mr. Pine in the sewer department. 

Q. There was? 
2q A. He was in the sewer department under Mr. Seely. 

Q. Yes. And you know that plans and specifications have to be 
submitted to the engineers in both the department in Queens and in the 
Board of Estimate, of the City? 

A. Yes, sir. 

Q. And have to he approved by all those engineers? 
A. They are made at the point of origin in Queens and submitted to 

30 the Board of Estimate. 
- -- ' r - , 

Q. And men like Bice and Perrine had to pass upon the work of 
their subordinates? 

A. Yes. • • , " • • \ ii _ i 

40 

Q. And as a matter of fact they very carefully checked? 
A. That is right. A, u^.i' iU laI'.liJ.; .J :_l . . . . . . 

Bertram replaced Seeley and the limitations of the latter's posi-
tion are very clearly stated. (Bertram, Vol. I, p. 167.) 

"Q. In your capacity of Assistant Engineer in the Division 
of Sewers of the Borough ol Queens, did you have such power to 
give to one of your employees, designer or assistant designer, and 
make suggestions of this nature for the improvement of the works 
in the construction of sewers, improvement of the works, to the best 
of your knowledge of the question? 
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in the A. Well, I would consult with my superiors before I made 
King^Bench radical changes." 

The Factum Seeley w a s a l s o bound to do. And the witness Paulsen had 
of the similar ideas as to the limitations of Seeley's position. Thus he states: 
Respondents 
the Heirs of 
the late John ( V o l . I I , p . 5 3 4 . ) 
M. Phillips. 
Before the «I didn't see what Seeley could do." 10 
Court of ^ 
foMarc^igjs. So also thc witness Hart. (Vol II, p. 858.) 
(continued) « q . j n your relations a s a pipe seller I believe you have 

told us that you know that the specifications for these various pipes 
have to have the approval of the Engineering Departments both of 
thc City of Neto York, and of thc Borough in ivhich thc ivork is to be 
done? 

A. Yes sir. 

Q. That is to your knowledge? 
20 

A. To my knowledge, it is; yes, sir." 
Still another witness, Deckei , an ex-employee of the City of New 

York, wlio worked in the Sewer Department of the Borough of Queens 
from 1907 to 1914, states: (Yol. II, p. 711.) 

"Q. Apart from the Engineers of the Borough, there was 
also a corps of Engineers from the City, the Board of Estimate 

and Apportionment, was there not? 30 
A. Yes, sir. 

Q. And they followed the plans and specifications in the ex-
ecution of the work very carefully? 

A. Yes. They have to check them first. 

Q. Yes. All the plans and specifications have to he approv-
ed not only by the Borough staff but by the staff of the City? 

A. Yes, sir. Roard of Estimate. 

Q. And they are skilled men who are supervising work in 
all the Boroughs of the City, are they not? 

A. Yes, sir." 

The careful manner in which the various contracts were cheeked 

40 
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and re-checked will appear by an examination of practically any of tbe In the 
contracts filed. For instance, in the contract awarded to Oxford Engineer- court of 
ing Company for 150th Street (Exhibit C-150 in Yol. XI, p. 5137 et seq.) Kins'^ ,ench 

appears tbe following, clearly indicating that the contract was checked on The Factum 
Opril 8th, 13ch and 14th, 1927, respectively by three superiors of Seely 0f "the™ mE 

(Perrine, Bishop and Rice) and also by a representative of the City Audi- f^Hef^of 
tor's Department. the late John 

_u. Phillips, 
1 0 ^ Before the 

At p. 5 1 4 1 . Court of 
" C E R T I F I C A T E S T O B E S I G N E D B Y C O M P E T E N T f ^ f 8 E P -

P E R S O N S C O G N I Z A N T O F T H E F A C T S . (continued) ' 

I HEREBY CERTIFY that I have carefully made the above 
estimate in the manner required by the Contract, and that the work 
was done and the materials delivered estimated, including 
the prices threof, are in conformity with the Contract and Spe-
cifications thereof, and have not been heretofore certified for pay-

20 ment. 

Approved April 8, 1927. Date April 8,1927. 
"J. Franklin Perrine" "William Bishop" 

Engineer of Sewers Engineer of Construction." 

At p. 5142.— 

On April 13th, 1927, the "Auditor, General Administration" certi-
fied that the matter was correct in all respects. 
At p. 5146.— 

James Rice, "Engineer in Charge Engineering-Construction" wrote 
Connolly, April 14th, 1927. — 

"The work has been in charge of Engineers and Inspectors 
of this Bureau, it has been done in accordance with the terms of the 
contract, the payment was inspected and I hereby certify that the 

40 contract is entitled to payment. 

I recommend that this certificate he forwarded for 
payment." 

In like manner, see Exhibit C-45—the Contract for "150th Avenue 
Contract No. 2"—regarding which "J. Franklin Perrine, Engineer of 
Sewers" wrote detailed reports (p. 5064) and certified that the contrac-
tor was entitled to payment (p. 5069). 
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In the Moreover (at p. 5070 and p. 5071) "James Rice, Engineer in charge 
court of of Engineering Construction" recommended payment of the said contract, 

Kmg sBenc i a n t j w j i e u sporting to the BoroughPresident, who naturally and proper 
No. 5 ly acted on the recommendation, hesaid in part.— 

The F a c t u m J ' 1 

of the 
Respondents "The work has been in charge of Engineers and Inspectors 
the late'John of this Bureau, it has been done in accordance with the terms of 
m. Phillips, the contract, the pavement was inspected and I hereby certify that i n 
Before the L J • a - x i , . . „ i U 

court of the contractor is entitled tp payment. 
King's Bench 

(continued)38' "I recommended that this certificate be forwarded for pay-
ment." 
And similar certificates may be found in virtually all the contracts 

which were produced. 

The matter is made even more abundantly clear by the evidence of 
many of the Appellants' own witnesses among whom were Carey, Decker, 20 
McDonald, O'Rourke and Elkin. 

Carey was asked the following question (p. 666, line 38).— 

"Q. Your work was pretty closely followed by the head 
men in the Borough, as well as the head men in the City?" 

to which he replied (p. 667, line 10).— 

"The Witness: I should say the work was most closely su-
pervised, and followed, by both the Borough authorities and the 30 
Comptroller's department." ^ 

and, continuing: 

"Q. And I suppose there was that healthy rivalry between 
the two which meant they checked each other very carefully?" 

to which Carey's answer was (at line 21).— 

"The Witness: I should say they cross-checked each other in ^ 
the most scrutinizing manner." 

Decker, p. 711, T7oZ. II. 
"Q. Apart from the engineers of the Borough, there was al-

so a corps of engineers from the City. The Board of Estimate & Ap-
portionment, was there not? 
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A. Yes, sir. In the 
Court of 

Q. And they followed the plans and specifications in the King'%Bench 

execution of the work very carefully? No. 5 
The F a c t u m 

A. Yes. They have to check them first. of the 
Respondents 
the Heirs of 

Q. Yes. All the plans and specifications have to be ap- the late John 
10 proved not only by the Borough staff but by the staff of the City? kfor^the* 

A. Yes, sir. Board of Estimate. K ing's Bench 
19 March 1938. 

Q. And they are skilled men who are supervising work in (contmued) 

all the Boroughs of the City, are they not? 
A. Yes, sir. 

MacDonald, p. 699, Vol.II. 

20 Q- Just tell us how they inter-relate and to what extent 
they check one another? 

(objection omitted) 
A. In our work we generally have monthly estimates, and 

the Comptroller's engineer checks these estimates in the field with 
the engineer that makes them up. And then I understand that the 
final estimate is checked by the Comptroller's engineer before it is 
paid. 

30 Q. And the plans and specifications have to run the gaun-
tlet of the tivo houses? 

A. Yes, sir. ! 

Q. The Borough house and the upper or Metropolitan house? 
A. Yes, sir. 

40 

Q. And are submitted to the engineers of both the Borough 
and the City? 

A. Yes, sir. 

O'Rourke, Vol. II, p. 590.— 
Q. From your experience with office routine, you knew that 

any change in specifications had to go before the superior? 
A. Yes. 
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In the 
Court of 

King's Bencli 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
If. Phillips, 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 

Q. And had to have their approval? 
A. Always. 

Q. And any modification in the specifications or the plans, 
of course had to have the approval, the signed approval? 

A. Approval of the Borough President. 

Q. Approved by the Borough President? 
A. And by the chief engineer. 

Q. The chief engineer, and other superiors of Seely? 
A. Yes. 

Elkin, Vol. II, p. 784.— 
Q. You knew Mr. Blake? 
A. Yes, sir. 

Q. He was also an engineer? 
A. Yes, sir. 

Q. And you know Mr. Bishop? 
A. Yes, sir. 

Q. And Mr. Pine? 
A. Yes, sir. ^ 

Q. Mr, Pine, I believe, was with the City as distinct from 
the Borough wasn't he? 

A. Well, there was a Mr. Pine in the sewer department. 

Q. There was? 
A. He was in the sewer deparment under Mr. Seely. 

Q. Yes. And you know that plans and specifications have 
to be submitted to the engineers in both the department in Queens 
and in the Board of Estimate of the City? 

A. Yes, sir. 

10 

20 

30 

40 

Q. And have to he approved by all those engineers? 
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A. They are made at the point of origin in Queens and sub- In the 
mitted -to the Board of Estimate. court of 

King's Bench 

Q. And men like Bice and Perrine had to pass upon the No. 5 
work of their subordinates? ^e

th^actum 

. „ Respondents 
A . I C S . the Heirs of 

the late J o h n 

10 Q. And as a matter of fact they are very carefully checked? BefSe^he' 
' Court of 

A. That is right. K i n g ' s Bench 
19 March 1938. 
(continued) 

(b) Approval of Borough and City Officials. 

The "plan, profile and details" for the 150th Avenue sewer, dated 
December 8th, 1924, giving all details of the waterproofing membrane, 
was produced as Exhibit C-3 (Yol. VIII, p. 3999). The signature of See-
ley's superior officer, "J. Franklin Perrine, Engineer of Sewers," ap-

20 pears thereon, also appears the following note:— 

"Any modification of these plans must be submitted to the 
Engineer- - in - Charge - Engineering Construction for his examina-
tion and approval." 

In -the year 1926, while work was proceeding on the 150th Avenue 
sewer, the plan was amended and the "amended plan" bearing date June 
9th, 1925, has been filed as Exhibit C-6 (Yol. IX, p. 4429). Tbe water-
proofing membrane is again clearly shown on the amended plan which 

30 bears the following signatures: 

"Michael J. Shruge, President of the Borough. 

James Bice, Engineer in charge of Engineering Construc-
tion. 

40 

J. Franklin Perrine, Engineer of Sewers. 

Frederick Seeley, Assistant Engineer, Division of Sewers." 

It is clear from the foregoing that all of the above-named Engin-
eers,—all Seeley's superior officers,—were fully aware of the terms and 
provisions of the specifications appearing on the first sheet of the ori-
ginal plan (Exhibit C-3, Vol. VIII, p.3999). The waterproofing membrane 
appears on this plan, and as the amended plan, Exhibit C-6 (Yol. IX, p. 
4429), specially refers to the original plan of the 8th of December, 1924, 
Exhibit C-3, further argument AV ould appear useless. 
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In the Bertram, when examined with respect to the original plan, Exhibit 
court of C-3, definitely declares that the Engineers of the Board of Estimate and 

KingsBench Apportionment had duplicates in the office, of all the plans. (Vol. I, p. 
No. 5 273.) 

The F a c t u m 
of the 
Respondents " . . . We send them blueprints . . . 
the Heirs of 
the late John 
M. Phillips, Q. Yes, but they have m their office duplicates of your re-
lief ore the cords ? 
King's Bench A v 
19 March 1938. a c o . 

Court of 
King's B< 
19 March 
(continued) 

Q. Of all these? 
A. Yes." 

And lie says: (Vol. I, p. 256.) " . . . the plans are re-submitted to the 
Engineers of the Board of Estimate or at least sent to the Board of Esti-
mate? . . . A. The Engineers examine them." 

An examination of the list of engineers attached to the office of the 
Chief Engineer of the Board of Estimate and Apportionment (see first 
page of Exhibit D-l, which Appellants also omitted to print) shows that 
the staff in this office consists of twenty engineers including a sewer 
specialist designated as "Assistant Engineer (Sewer Design)." 
Bertram further states: (Vol. I, p. 153). 

"The plans and specifications are one. They are all part of 
the contract, even though they are not fastened together." 

And the 150th Avenue contract, which was awarded to the Hammen 
Construction Company, bears the following notation on the cover: 

20 

30 

(Exhibit C-36 at Vol. IX, p. 4300.) 

"Adopted by unanimous consent by the Board of Estimate 
and Apportionment, January 29th, 1925." 

The contract was signed on the 16th of March, 1925 (Exhibit C-36 
at p. 4335). The whole matter — plans, specifications ,quantities, esti- 40 
mates, etc.,—was therefore carefully considered by the Borough officials, 
re-considered, ratified and approved by the City officials, — the board of 
Estimate and Apportionment,—roughly two months before the contract 
was awarded. It cannot be suggested that Seeley was responsible in any 
way for the modified specification providing for 'the waterproofing mem-
brane. And on this point also we urge that the Appellants have utterly 
failed in their proof. 
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(7) O'ROURKE CONSTRUCTION COMPANY In the 
Court of 

(.Pretended Payments for Account of Phillips). King'sBench 
No. 5 

It is charged that Phillips was instrumental in haying certain ce- ^e
theactum 

ment hjocks, manufactured by O'Rourke Engineering Construction Com- Respondents 
pany, used in connection with a tunnel in Queens and that for this service ^ î tejohn 

. , he was paid a fee of $50,000. Even if true, the charge would prove M. PHILLIPS, 

nothing as to the alleged conspiracy between Connolly, Seeley and court6ofhe 

Phillips. It is, however, quite unproved. King's Bencb 
19 March 1938. 

Mr. John F. O'Rourke testified that he saw Seeley in 1919 

"in regard to explaining the meri ts of the concrete block tun-
nel shields and its application to the tunnel that they were at that 
time preparing plans." 

20 (Linden Street Tunnel, Yol. II, p. 564.) 
He interviewed Seeley at the latter's office in the Borough Hall. (Yol. II, 
p. 564.) 

"Q. What did you do at that first meeting with Mr. Seeley? 
A. I explained the method of building that type of tunnel 

and its advantages. 

Q. What did Mr. Seeley say? 

30 Objection. 
A- That he would give it consideration. He was pleased with 

the idea." 

The first meeting of O'Rourke with Seeley was short. "It does not 
take me long to tell anybody about a thing like that. " " His attitude 
was more or less receptive." Seeley said "he was too busy to go to Detroit" 
(Yol. II, p. 566). "As an inducement, I told him about this tunnel that was 
being built in Detroit and I invited him to come out there to see it" 

4 0 (Yol. II p. 566). 

"I w(is of course anxious to get the demonstration if I could." And 
Seeley was persuaded to go to Detroit with O'Rourke. All the arrange-
ments were made by O'Rourke. "I made arrangements as soon as I 
arranged with Seeley to go and it was arranged by Seeley to take Decker 
because he wanted Decker's opinion also. Then I procured the trans-
portation and telegraphed to the Detroit people that I was going to he 
out there on Sunday" (Yol. II, p. 568). Referring to Seeley: " I wanted 

(continued) 
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in the see that tunnel and he wanted to see it.—And there was nothing to 
court of talk about. There never was in all my relations with Seeley anything other 

king's_Bench than the ordinary business tbat takes place between the Engineer and 
No. 5 the contractor" (Vol. II, p. 570). O'Rourke continues: "'I was advised 

theactum that Mr. Philiips was a man of influence, — I had never met him,—and 
Respondents that perhaps he could help me. And I saw Mr. Phillips. He was quite 
u,:latljohn taken with the idea" (Vol. II, p. 567). 
M. Phillips, 
courteofhe Certainly Phillips was taken with the idea. O'Rourke was the 10 

King's Bench head of "one of the oldest and most experienced contracting firms in the 
3continued)38 c i tY o f N e w York' (See letter, January 8tii, 1923 attaclied to Exhibit 

C-17. Vol V, p. 2286). Phillips was doubtless flattered. He was a keen 
business man and he availed himself of every opportunity to ingratiate 
himself with anyone who might be of use. There is not, however, one 
scrap of evidence that Phillips ever did anything whatever on O'Rourke's 
behalf. There is no evidence that Phillips ever saw or spoke to Seeley, 
and Connolly's name is not mentioned. 

The matter as to the influence of Phillips may briefly be summed 
up by a citation from the evidence of Matthews. (Vol. II, p. 633.) 

U 

time? 

20 

Q.—He was apparently a man of considerable means at this 

A. Yes, sir, 

Q. And a great deal of agility? 
A. He was a very clever man. 30 

Q. And he succeeded in making people believe him? 
A. He made people believe that he could get things done. 

Q. Whether they were accomplished or not? 
A. Whether they were accomplished or not." 

As a result of the visit to Detroit, the Engineers of the Borough 
were convinced as to the desirability of using the blocks, and certain 40 
descriptions to embody in the specifications were prepared by O'Rourke, 
at tbe request of the engineers (Vol. II, p. 571-2). The blocks were 
adopted as an alternative plan (Vol. II, p. 580). Specifications were 
prepared with O'Rourke's assistance for technical details (Vol. II, p. 580). 
And then Phillips, it is claimed, demanded for his services the sum of 
$50000. O'Rourrke continues: "There was never any agreement." He 
did not pay the $50,000, but testifies that he paid $8,500 to one Matthews 
for the account of Phillips (Vol. II, p. 591). 
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Again the faithful cheque stubs are brought into evidence, this time in ^e 
the cheque stubs of the O'Rourke Construction Company (Exhibits C-68 Court of 

and C-69, Vol. VI, p. 2578, 2588 dated respectively October 15th, 1920, Kins'i_Bench 

and December 8th, 1920), and what do these cheque stubs show? The ^ 
first that a cheque for $3,500 had been issued to William F. Matthews, 0f the

ac nm 

the second that on the 8th of December, 1920, a further cheque for {̂ spnefrTof 
$5,000 had been issued in favour of Matthews. We will not again renew the lateXim 

JQ our argument as to the usefulness of cheque stubs as evidence of pay- before "he* 
ment. In the present case the cheque stubs have not even the merit court6of e 

of bearing Phillips' name. But, say the Appellants, we have Mr. Matthews ® j f ^ 6 " ^ 
He admits that he received the two cheques, the first for $3,500 (continued) 
to use partly to pay Phillips' debts and after such payment by handing 
the balance to Phillips. As regards the second cheque, he handed it to one 
Zorn. Zorn says he remembers nothing about it. 

20 

Finally, O'Rourke euds by giving Phillips a clean bill of health and 
we quote with satisfaction the following: (Vol. II, p. 573.) 

"I might add, if yon won't object to it, that no official, nor 
any official action is involved whatever in anything proposed to me 
by Phillips. It was never said that he could do this or do that or do 
the other thing and I certainly would have had nothing to do with 
it if I had any idea that they were going to do any bribing of of-
ficials or anything that was not right." 

30 
568.) 

And earlier in regard to Seeley the same witness says: (Vol. II, p. 

"Mr. Seeley, I am sorry to say, rather I am happy to say, was 
one of the finest chaps I ever met-'—and at Vol. II, p. 570—"There 
never was in all my relations with Seeley anj-thing other than tht 
ordinary business that takes place between tbe engineer and the 
contractor." 

When the important matter of having his Company's blocks accept-
ed for the Linden Street contract had been arranged, O'Rourke states 
that Phillips suggested that he should be paid $50,000—a suggestion that 
was not complied with, although the cheque stub of tbe 15th of October, 
1920, for $3,518 (Exhibit C-68, Vol. VI, p. 2578) and tbe cheque stub of 
tbe Stb of December, 1920, for $5,000 (C-69, Vol. VI, p. 2588) in favour of 
William F. Matthews are proudly produced as indicating that O'Rourke 
was not Avithout conscience and that he had fulfiled his moral obligation 
to a dead man by making payments to somebody else. Surely something 
more formal and convincing is needed to avail unfavourably against 
John M. Phillips—or his heirs. 
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In the Here again the absence of any question to Seeley would seem, from 
court of the Appellants' point of view, to be unfortunate. 

King's Bench 1 1 * ' 

NoT 5 (8) ASSIGNMENTS—THE HIGHWAY IMPROVEMENT 
^Factum AND RIVERDALE CONSTRUCTION CO. 
Respondents 
the kuTjohn I n the Superior Court a l ength ly argument w a s advanced by the 
M. Phillips, A p p e l l a n t s i n regard to the a s s i g n m e n t s of contracts by the H i g h w a y 
courteofhe i m p r o v e m e n t a n a R e p a i r Company and the Kiverdale Construct ion Corn-
King's Bench puny. Tlie Respondents Avere unable proper ly to u n d e r s t a n d the tenor of 
(continued)38- the cnarges. I t Avouid seem, hoAvever, tna t the content ions of the P l a i n t i f f s 

in regard to the e ight agreements Avere tha t Avere let a t gross-
l y ex'cessi\re prices and tnen f raudu len t ly transferred' to the tAvo com-
p a n i e s m e n t i o n e d — A l l being for the benef i t of and evidencing the con-
spiracy supposed to have ex i s t ed be tween Connolly, See ley a n d Phi l l ips . 

Since the hearing in the Superior Court the matter has been con-
siderably simplified by the foiloAving Admission by the Appellants. It 20 
appears in Volume XII at p. 5551). The Appellants admit. 

"(d) That Exhibits C-90, 91, 92, 93, 116, 117 and 118, being 
assignments of the coutratcs tnereiu referred to, are in all respects 
proper and legal, duly made in conformity Avith all statutes, regula-
tions, laAVS and by-latvs of the City of NeAv York and the said Bo-
rough of Queens after due compliance Avith -the provisions of the 
Charter of the City of NeAv Tork (Exhibit P-19) and Avithout li-
miting the generality of the foregoing that the said assignments 
and each of them are in every way legal as to form and execution, 30 
that security and sureties iu the maimer prescribed and required 
by ordinance Avas given and obtained in each instance and the ade-
quacy and sufficiency of the said security, iu addition to the justi-
fication and acknoAvledgment thereof, Avas approved by tbe Comp-
troller and all other administrative and executive officers of the 
Government of 'the City of NeAv York and the Borough of Queens, 
one of the Boroughs of the said City of NeAv York." 

The facts of the matter are relatively simple and thoroughly inno- 4p 
cent. 

The Highway Improvement and Repair Company contracts appear 
on Exhibit C-l, as numbers 286, 287,288 and 289 (Vol. I l l , p. 1449). These 
four contracts Avere signed on the 26th of April, 1926. The bids Avere open 
for these contracts on the 7th of April, 1926. The Appellants' complaint 
Avith respect to these contracts is that they Avere let at exorbitant prices 



— 1 8 5 — 

to a company which never intended to carry them out and had no financ- Jn the 
ial standing. This contention is quite unfounded. court of 

° King's Bench 

Before awarding the contracts to this company, which had pre- No. 5 
viously executed some 75 or 80 contracts in the Borough of Queens (Yol. ^fiethlnctum 

II, p. 722), the Borough President sent for Turner and asked him if his 1J
h
esP^d

r
e
s
nt

o
s
f 

company could go ahead with the work, if awarded. Turner said "I simp- the l a t e J o h n 
JQ ly convinced him that we could go ahead with it" (Vol. II, p. 733). Know- ^^"^f* 

ing the past performances of this company, Connolly awarded the con- cou°teofe 

tracts without Phillips being even aware of the fact. Turner's company, jkrdfioas 
the Highway Improvement and Repair Company, had tendered for the (continued) 
four contracts. And Turner says: (Vol. II, p. 728.) 

"Q. Was your company able to build those sewers when you 
put in those bids? 

20 

30 

A. Yes, sir, we had all the necessary equipment, such as 
cranes, pumps, well points, organization and capital." (Vol. II, p. 731.) 

And the prices upon which Turner's company figured and bid were 
calculated by Turner and the Engineer of the Highway Improvement and 
Repair Company. There was no reference Avhatever to Connolly, Seeley 
or Phillips as to such prices. Here Turner says: (Vol. II, p. 730.) 

"I believe it could he done for that. 

Q. You relied on his (the Engineer's) knoAvledge of the 
matter? 

A. Yes." 

After the award of the contracts, Phillips requested Turner to go 
to his (Phillips') office and Turner did so. They had always been on had 
terms (Vol. II, p. 738) and they quarrelled biterly. "Phillips (says Tur-
ner) did not like my attitude My attitude was that I would build the 
pipe or I Avouldn't bother Avith it I would build the pipe myself if I 
felt like it." Phillips then insisted that Turner assign the agreements to 

4Q Paino and Paulsen and Turner refused to do so (Vol. II, p. 738-9). 

At a later date, through the efforts of Turner himself, the contracts 
of the Highway Improvement and Repair Company were assigned, as be-
fore stated, not to Paino and Paulsen but to different Contractors, name-
ly Muccini & Decker and the Awixa Corporation. Phillips had nothing 
to do with these latter assignments (Vol. II, p. 753) and Turner obtain-
ed from the assignees the best possible price (Vol. II, p. 747). As con-
sideration for the transfer the Highway Improvement and Repair Com-
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in the pan}' was paid by Muccini & Decker $30,000 in cash. Tbe transfer to the 
Kin°"s

rBench ^ A v i x a Corporation was on a percentage basis (Exhibit C-90, Vol. X, p. 
xmg ŝ  enc 1 ^gg^ a refUU(i to the AAvixa Corporation being actually made at a later 

^ no 5 date (Vol. II, p. 752). 
The Factum v ' 1 ' 
of the 
Respondents In regard to the four contracts Avbick AAre bave been discussing, it 
thelatTjohn is Avell here to consider the final figures: 
m S S Focli Boulevard -- $ 638,042.40 10 
King's Bench Springfield Avenue 617,787.00 
19 March 1938. Hempstead Avenue 365,852.93 
(continued) Jamaica A\enue 954,172.84 

20 

To La 1 cost of Avoik $2,575,855.17 

The A p p e l l a n t s i n argument in the Court beloAv expressed horror a t 
the faqt that the HighAvay Improvement a n d Repa ir Company (Turner) 
Avas p a i d someAvhat l e s s than $60,000 for the a s s ignment of these agree-
ments . B e a r i n g i n m i n d the to ta l cost of the Avork, the cons iderat ion p a i d 
for these a s s i g n m e n t s — less t h a n 2.40 per cent — appears r id iculous ly 
IOAV . I f there i s one s ingle piece of evidence of record complete ly dis-
proving the conspiracy charge i t i s the incident i n reference to the ass ign-
m e n t of these contracts . 

The a s s i g n m e n t of contracts in any of the Boroughs of the City of 
X C A V York Avas a very common matter . If a contractor Avas f in i shed 
Avith a contract and h a d no fur ther Avork in s ight i t Avould be to h i s in teres t 
to p a y for a n a s s i g n m e n t for the purpose of keep ing h i s p l a n t intact , OQ 
That there Avas no th ing pecul iar i n such a s s i g n m e n t s Avill appear by a 
reference to any of the contracts produced by the Appe l lant s . I n each 
and every of these agreements Ave have a pr inted f o r m ac tua l ly providing 
for l i ens and a s s i g n m e n t s a n d on th i s f o r m al l a s s i g n m e n t s Avere entered. 
I n every case the f o r m of the a s s i g n m e n t Avas approved by Corporat ion 
Counsel and in every case i t Avas a m a t t e r of to ta l ind i f ference to the 
City of XeAV York Avhether the contractor performed the Avork himsel f 
or AAdietlier th i s Avork Avas per formed by a n ass ignee . I n each case the 
suret ies Avho had guaranteed the per formance of the or ig ina l contract 
were obl iged to guarantee the per formance by tbe as s ignee and in each 40 
case Avkere there Avas a n a s s i g n m e n t not only did the City have the 
obl igat ion of the or ig ina l contract ing part i e s and the guarantors , hut 
i n addi t ion i t had the obl igat ion of the ass ignee . A s to the foregoing, 
l e t us quote the folloAving ev idence: 

Carey, Vice-President, Nccaro Construction Company {at Vol. II, p. 664) : 

"Q. The assignment of contracts generally and in the Bo-
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10 

20 

rough of Queens particularly, was not unusual? In the 

A. It is a common trade custom. King'sBench 

Q. Sometimes something is paid for the assignment and The Factum 
and sometimes not? °f the , 

Respondents 
A.—Well, it is quite usual to sell it for a consideration. ^ 

M. Phillips, 
Q. Yes. The purchaser may he in a position to perform the courtVfhe 

work for any one of a number of reasons? King's Bench 
19 March 1938. 

A. True. (continued) 

Q. He may want to hold his organization together and be 
wil l ing to do i t wi thout prof i t? 

A. There are many reasons, but it is quite usual for money 
to pass in such a transaction. 

Q. In the transfer that you got of a contract, yon paid for it? 
A.—Paid $30,000 for it. 

Q. Paid $30,000. And to your knowledge that is an everyday 
transaction among contractors ? 

A.—It is a continuous and frequent happening. 

Q.—How many jobs did you do for the Borough of Queens? 
A. I could't say. I judge above ten million dollars worth of 

work. 

Q. And that was done through the course of several years? 
A. Yes, sir." 

Turner, at Vol. II, p. 753: 

"Q. You told us that in the office of Warren Brothers there 
was a form for assignments? 

4U 
A. Yes, sir. 

Q. Assignments of contracts is a very ordinary thing in the 
contracting business, isn't it? 

A. It is being done every day. 

Q. Every day? 
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In the 
Court of 

King's Bench 

A.—Yes. 

The Factum 
of the 
Respondents 
the Heirs of 
the late John 
M. Phillips. 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 

No. 5 
Q.—And contracts are bought and sold like apples on the 

street, almost? 
A. Yes. 

Q. I can tell you a number of witnesses have told us that. 
A. Well, we do it very day. 10 

Q. And there was nothing unusual about the acquisition of 
this, — about the sale of these contracts? 

A. No, sir." 

Creem, at Vol. I, p. 363-4-5-6: 
Vol. I, p. 363. 

"Q. In so far as the asignments went, the performance of 20 
this work was still guaranteed to the Borough or the City by tbe 
bonding companies? 

A. Yes. 

Q. So if tbe bonding companies were solvent, it made no 
difference to tbe City who did the job? 

A. The Contractor is also a party to the bond, so the City 
had an interest in that respect." 

"Q. You have known of men buying contracts before? 
There are excellent re asons for paying for contracts, are there 

A. Oh, yes. 

Q. At the time you purchased this contract, had you any 
reason to keep an organization together? 

A. Yes, I had a reason. I had sons coming along and I want-
ed to keep in the harness until I saw whether their minds led in 

that direction. 

Q. What I want to get at is this does it sometimes hap-
pen that a man can, to advantage to himself, take a job even 
tbougb tbe profit be not big if it is going to enable him to keep his 

30 
Vol. I, p. 364-

not? 
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10 

organization together and keep working? in the 
Court of 

A. The plant is the big item there. You might better have King's Bench 
it working, and it will last longer. N ~ 5 

The Factum 
Q. Had you a plant available for this work? Respondents 
. v the Heirs of 

A . x e s . the late John 
M. Phillips, 

Q. And did that place yon in a more favourable position court6ofhe 

to execute it than a man who might not have the plant? King's Bench 
° x 19 March 1938. 

A Y e s (continued) 

Vol. I , p. CFE-F. 

"Q. With regard to the Linden Avenue job you have 
testified that it was originally awarded to the O'Rourke Construc-

tion Company. 
2 0 A. Yes. 

Q. Have you told the Commissioner why you approached 
Major O'Rourke for part of his work? 

A. I don't remember whether I asked that question or not. 

Q. Was there a particular reason arising out the job itself, 
that caused you to approach him? 

A. It was a similar job to what I was just finishing on 51st 
Street and the same sized pipe and the same plant I could use and 
I could go right from one to the other. 

30 

Q. And the same 'conditions? 
A. Yes, the same conditions. 

Q. You said something in your examination in chief about 
tunneling and open cut? 

40 A. O'Rourke is a tunnel man and I am an open cut man. I 
never built a funnel and so far I know, he never did an open cut. 

Q. Knowing that you felt that he would he glad to assign 
that portion which was an open cut? 

A. Yes. 

Q. And on approaching him you found that such was the 
case? 
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A. Yes. 

Q. You went direct to O'Rourke? 
A. Yes. 

Q. Did you pay liim anything for the assignment? 
A. Nothing ^ 

Q. The authorization of the assignment was treated appar-
ently as a matter of course? 

A. Yes. 

Q. You had no difficulty in getting it through? 
A. This was a little unusual, I guess, inasmuch as it was 

part of a contract. No, there was no difficulty, as I remember it. 
They seemed familiar with it in the City Departments. 20 

Q. I suppose they knew that O'Rourke was primarily a tun-
nel man and that yon were primarily an open cut man? 

A. Yes." 

BY MR. O'DONNELL. 

"Q. It was to the advantage of both of you that you should 
do the open cut and he should do the tunnel work. 

A. It should seem so." ^ 

This evidence might he multiplied indefinitely. The respondents 
will however, content themselves with a mere reference to similar sta-
tements by other witnesses, namely, Decker (at Yol. II, p. 716), "It is 
done every day... It is a matter of common practice." Schlemmer (at 
Yol. I l l , pp. 1038, 1036), Petracca (at Yol. I l l , pp. 1134, 1146-7), Ber-
tram (at Vol. I, p. 281) and McDonald ( a t Vol. I I , p. 701) . 

Pctracca, Vol. I l l , p. 1146. 
Q. It is quite customary for contractors to buy contracts 40 

or get assignments of contracts and pay for them? 
A. Positively. 

Q. If you are out of work and somebody has got a contract, 
it is to your advantage to buy it and pay for it? 

A. Certainly. The City agreed and the bonding company 
agreed. 

In the 
Court of 

King's Bench 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
M. Phillips, 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 



— 1 9 1 — 

10 

Q. And it was a practice that obtained, and was acquies'c- In the 
ed in and tolerated by the contractors, by the City and by every- court of body? K i n g ^ B e n c h 

A. Positively. The Factum 
of the 

Q. You said that when you bought the contract from the the Heirs of 
Riverdale Company, you had no job? ŷ pMiifp61"1 

* -vr^ Before the 
"L>u- Court of 

King's Bench 
Q. And it was in your interest to get work to keep your or-

ganization together? 
A. Certainly. I am looking for one now, but there is not 

much going on. 

Schlemmer, Vol. I l l , p. 1038. 

20 Q- And the purchase of contracts and the assignment of 
contracts is a very ordinary transaction between contractors, is it 
not? 

A. A common practice. 

Q. A common practice. I believe you said you had your 
plant near Jackson Heights, was it? 

A. Yes. At Jackson Heights. 

30 Q. At Jackson Heights, where you had just finished two 
jobs. 

A. Yes. 

Q. So it was very much in your interest to get a nearby job? 
r 

A. Yes. 

Q. And that made it possible for yon to do the work at a 
better figure than somebody who had to assemble a plant and 

40 bring it there? 
A. Right. 

Q. And that would in a way, explain the amount that 
you paid to Welsh Brothers for that particular job? 

A. We were finishing a job, we had a lot of plant running 
into a great many thousands of dollars, and with nothing in sight, 
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In the and we did not get that job, I was only a little higb on that job, 
court of but I bad to get a job or let my organization go. 

King's Bench 

No. 5 Q. And is it not a fact that it is frequently in the interest 
irf'theactUm of people who are contracting in a big wa}7, to take work for a nar-
aespondents row margin of profit if they can hold their organization together 
the late John a s a consequence? 
M. Phillips, . „ 1 0 
Before the A. Exactly. JU 
Court of 
King's Bench 
19 March 1938. Bertram, Vol. I, p. 281. 
(continued) 

Q. Is it not true that these transfers were granted as a 
matter of course, provided the proper formalities were applied? 

A. I know a number of the contracts were transferred. One 
bidder would get tbe job and some other contractor would do tbe 
work. I know where one fellow bid and the other fellow did tbe 
work, yes: not once, but a number of times. 20 

Q. And you don't know any case do you, Mr. Bertram, where 
the President of the Borough declined to sanction a transfer. 

A. I wouldn't know anything about that. 

MacDonald, Vol. II, p. 700. 

Q. I understand that you had just finished a job across 
Jamaica Bay, and had all your plant available? 

A. Yes, sir. 

Q. And that of course enabled you to tender more cheaply 
than otherwise might have been the case? 

A. Yes, sir. 

Q. For the monolithic job? 
A. Yes, sir. 

p. 701, line 13: 

"The witness: We had finished our job, and we had our plant and 
our organization, and we did not have anything else, so this job came up 
right in our back yard." 

And then, continuing at line 31 on p. 701. 

30 

40 

Q. Haying a plant and an organization and anything else 
to do, it might be good business for a contractor, and in particular 
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for the McGovern concern, to take a contract in which there might In the 
he very little, if any, profit, for the purpose of keeping together its , Court of 
organization and using its plant pending something turning up? Kmg'sBench 

A. Well, I don't think we would take it if there was not any The Factum 
profit. ' °f t h e , . 

Respondents 
the Heirs of 

Q. But you might do it at a very small margin of profitthe lat.e lohn 

10 under those circumstances? Before "he* 
A. Yes, we would. King's Bench 

19 March 1938. 

Q. It is generally in the interest of a contractor to keep (continued) 

together an efficient organiza-tion and to keep his plant working? 
A. Yes, sir. 

Q. Because it deteriorates much more rapidly as the result 
of rust aid inactivity than as the result of use? 

20 
A. Yes, sir. , • - * 

The charge in relation to the prices at which the Highway Impro-
vement and Repair Company and Riverdale Construction Company re-
ceived their contracts is ausAvered by a reference to page 145 of the Report 
of the Chief Engineer of the Board of Estimate and Apportionment for 
the year 1926 (Exhibit D-l, Vol. XI, p. 5457, at p. 5468-9). Let us quote 
from his remarks, in regard to the four contracts of the Highway Im-
provement and Repair Company at page 145: 

30 
"In each of the four last projects the final estimate revealed 

a substantial increase over the preliminary estimate, the increase 
to a large extent being due to the fact that bids received in a num-
ber of contracts involving similar construction difficulties, due to 
the presence of ground Avater, indicated much higher prevailing 
prices for Avork of this nature." 

These remarks apply equally to the Riverdale contracts which 
Avere the subject of even fuller consideration by the City authorities. This 
clearly appears from the minutes of the Board of Estimate and Appor-
tionment (Exhibit D-4, Reports Xos. 33214, 33213, Vol. XI at p. 5492 
and p. 5496), dated June 10th, 1926, to which the Court is respectfully 
referred. 

Before the Riverdale contraetswere let (July 29th 1926) it was well 
understood by the Engineers that the estimates would he exceeded on 
account of the difficult character of the work. 
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20 

in the The charges against Phillips appear to he political in character. 
of . In conclusion on this point mav Ave refer to the evidence of Matthews 

King a^Bench ^ . 

No. 5 
The Factum "Doctor, AA7e haAre been told that there were investigations 
Respondents and von haAre told us that Mr. Phil l ips was interested in politics, 
the Heirs of i t is to A'oui' lmoAvledge that there were political feuds? 
the late John " 1 

Beforelhe* A - A l l tlie time. Tliey never ceased. ] 0 
Court of 
?9Mardhei938 Q- They never ceased. And when the Phillips group Avas 
(continued) ' in, there were many other groups trying to get them out? 

A. That is right. 

Q. A n d inArestigations and other methods of at tack Avere 
both usual and cont inuous? 

A. That is right." 

And to the evidence of Bertram a t Vol . I , p. 273 : 

"Q. In the course of your examination you made reference 
to several investigations. There Avas the Meyer Investigation/and 
the Sherman Avas it? Clarence something? 

A. Clarence Shearn and Scudder. 

Q. Meyer? 
A. The Meyer Avas years before these others. Scudder, Q̂ 

Shearn and finally Buckner, Avere all piratically the same inves-
tigation. 

Q. But investigation seems to be almost a chronic disease 
Avith Municipal politics in N C A V York, is it not? 

A. Yes It is right at this time, anyway. 

Mr. Goudrault: Very necessary sometimes. 
Mr Hackett: I am not commenting on the necessity of it, but it ^̂  

seems to be an incident of the political life of this City. Parties come in 
and parties go out, and investigations follow regularly. 

A. Well, at intervals of five or six years, they make in-
vestigations." 

A g a i n Ave emphas ize tha t there i s noth ing i n the Ev idence shoAving 
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any conspiracy between Connolly, Seeley and Phillips. Tbe basis of tbe In the 
Appellants' case has, in proof, utterly failed. Court of 

King's Bench 

No. 5 
Y J J T T h e F a c t u m 

of the 
CHARACTER OF APPELLANTS' WITNESSES S^ffi™ of 

the late John 
10 We are told that conspirators do not express themselves in writing, kfore'the' 

In the present case this is unquestionably true. There is not one scrap tyty of 
of writing emanating from Connolly, Seeley or the deceased Phillips tend- lo'̂ farcK io'sg. 
ing directly or indirectly to establish their alleged conspiracy. Phillips (continued) 
is dead. His evidence, therefore, was not available, but this misfortune to 
the Respondents did not apply to the Appellants in regard to either Con-
nolly or Seeley. We are informed that both of these gentlemen are in the 
Penitentiary. Possibly so, but this fact should have made it all the 
more easy lor tlieir evidence to have been placed in the record by the Ap-
pellants. No attempt Avhatever to obtain this evidence has been made. 
On the contrary, the Appellants—possibly Avisely—have contented them-
selves Avith the evidence of Avitnesses as to statements by Phillips during 
his lifetime, and very thin and unsatisfactory evidence it is. Let us con-
sider someAvhat in detail the statements of Paulsen, Weaver, Purcell and 
Sigretto. 

PAUL W. PAULSEN. The eAidence of Paulsen, Avho is described 
as one of the chief Avitnesses of the Appellants, Avill he found in Vol. I 
at pages 427-147; 452-453; 455-489; 492-494 ; 497-498; and in Vol. II at 

3 0 pages 501-511; 521-550; 593-615. 

In 1920, this man, living in Detroit, formed a partnership Avith two 
others, John J. Hammen and Fred Bisballe, under the name of Hammen 
& Company (Vol. I, p. 427). In 1924 the assets of this firm Avere trans-
ferred to Hammen & Company Incorporated, the head office of the com-
pany being in Detroit (Vol. I, p. 427). This company Avent into the hands 
of Receivers in 1928. He Avas Vice-President. The company operated in 
Michigan only. 

40 The Hammen Construction Company was also incorporated and 
operated in NeAv Jersey, New York, Kentucky, Milwaukee and Wiscon-
sin Vol. I, p. 428). 

In 1925 and 1926 the Hammen Construction Company built sewers 
in Queens and after 1926 tbe Avitness also carried on business under the 
name of The Paulsen Construction Company. 

Thus, we have this eminent financier, in the short time mentioned, 



— 1 9 6 — 

in the appearing as tlie leading light in the following commercial enterprises: 
Court of 

KxngsrBench (i) Hammen & Company (the partnership); 
No. 6 

SletheaetuI^ (2) Hammen & Company Incorporated (Detroit); 
UespondentB 

the late John (3) Hammen Construction Company (New .Terse}', New York, 
Beforo'tiie' Kentucky, Milwaukee and Wisconsin); 1 0 
Court of 
i9March e i938 (4) The Paulsen Construction Company; 
(continued) all of which are now apparently bankrupt. 

Paulsen states that he first met Phillips in 1923, being introduced 
to him by Andrew Zorn (Yol. I, p. 428). Phillips asked him if he could 
build wet work (Yol. I, p. 429) and subsequently he again met Phillips at 
No. 49 Jackson Avenue. Zorn Decker and Bert Decker were there (Yol. 
I, p. 430). He says he was introduced to Decker by Phillips, who told him 
that Decker was his Engineer. Decker was never Phillips' Engineer and 20 
he denies this statement (Vol. II, p. 713) and the point is of consequence 
merely because Decker is the only living witness who can contradict this 
statement. And he does so (Decker, Yol. II, p. 717),—"I never met Paul-
sen to my knowledge until after he won the contract," i.e. after 1925. 

About six months later Paulsen was taken to No. 49 Jackson Ave-
nue by Zorn. Phillips was there and later Seeley and Decker came in 
Vol. I, p. 457). 

(Vol. I, p. 460): 
"Q. WTiat did Phillips say? 
A. He says "You want to get better acquainted with Seeley, 

he is a fellow that can doll them up,' and he indicated towards the 
plans." 

30 

.After objection the examination proceeds. (Vol. I, p. 460.) 

Q. Anything else? 
40 

A. Phillips also told mq as I was to give , him, Phillips, 
$1,000. 

Q. Give whom $1,000? 
A. Give Seeley $1,000. 

Q. Did he say what for? 
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A. No. In the 
Court of 

Q. Tell us the rest. m ^ n c h 
No. 5 

A. Seeley said, 'Don't do like ' The Factum 
J of the 

Further objection... ?hlPHefrsnof 
the late John 

10 Seeley said, 'Don't do like those screen people did. They B;f
Ph

e
u^e

s' 
still owe me $5,000.' court of 

King's Bench 
/- ir i r A C f \ A t - t \ 19 March 1938. 

(Vol . I , p. 460-461) : (continued) 

Q. You remember the date of this talk? 
A. The date? 
Q. Yes. 
A. I don't remember the date. It was in tbe month of 

20 

30 

January. 

40 

Q. Tbe year? 
A. 1925." 

Tbe attention of tbe Court is also directed to tbe cross-examina-
tion of Paulsen at Vol. II, p. 606 and following This makes tbe matter 
clear. At Vol. II, p. 610, be says:— 

"Q. But you did not pay him $1,000? 
A. No. 

Q. And you did get the contract? 
A. I did. 

Q. Well, why do you drag Phillips into this matter here, 
then, in this way? 

A. I am not dragging him." 

Tbe absurdity of this testimony is apparent. On tbe day when 
Paulsen meets Seeley for the first time, Phillips, who is dead and can-
not contradict tbe witness requests Paulsen to pay Seeley $1,000. At this 
time tbe 150th Street contract is about to be let. Paulsen does not pay 
Seeley any money, but be is awarded tbe contract in question. This, say 
tbe Appellants, proves Phillips' guilt. 

Paulsen also bad an agreement with Phillips in regard to the pipe 
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which was required by him for useon Section 2 of the 150th Avenue sew-
er. This agreement has been produced by the Appellants as Exhibit C-38 
(Vol. IX, p. 4194). He swears tbat he did not pay Phillips according to 
its terms, as when the contract was signed it was agreed verbally that 
tbe terms of payment should be otherwise than stipulated. Let us quote 
the witness on this point: (Vol. II,p. 611.) 

"Q. Did you make a verbal agreement with Phillips on tbe ; „ 
16tk or 17tk of February, 1925, modifying tbe terms of this written 
contract? Yes or no? 

A. He agreed to accept payment from us. Not to regard 
this contract, be says. This was a standard form be used, and 
tbat he would accept paymentfrom us as we received it Horn the 
City. Which he later op reneged on. 

Q. He reneged on his contract? 
A. That was not a contract; that was merely an agreement. 20 

Q. And do you except anybody to believe tbat statement, 
Mr, Paulsen? 

A. I know. It wouldn't be tbe first time be done tbat. 
And later: (Vol. II, pp. 611-612.) 

Q. And you took the pipe and Phillips said that if you did 
not pay for it according to the terms of this agreement C-38, he 
would take it off the work? .• , 

A. Yes. 

Q. Is that right? He did? 
A. He did at a later date, when we got a job on 150tk Street. 

Q. And be said, furthermore, If I do take it off the work, 
it will cost you $100 a foot to get it back'? 

A. That is what he told me. 

Q. That is what he told yon? 
A. Yes, that is right. 

Q. And he did take it off? 
A. Yes, he rolled part of it off. 

Q. And he gave it back to you? 

30 

40 
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10 a foot? 

40 

A. No, lie merely took it, he rolled thq pipe pipe probably in the 
fifty feet away from the place the pipe was the first time. Court of 

J x King's Bench 

Q. And you got the pipe? No- 5 
1 The Factum 

A. Yes. tbe . . 
Respondents 
the Heirs of 

Q. And you got the pipe and put it in and did not pay $100 u°phaifp
obn 

20 

Before the 
Court of 

A . N O . King's Bench 
19 March 1938. 

. (continued) 

Q. You paid your contract price, whatever it was? 
A. Yes. 
Q. What was the object of bringing that iu? 
A. That was the conversation there was at that time. 
Q. I see. And Mr. Phillips is dead? 
A. Yes. 

Lastly, when questioned as to a bribe paid by him to an official 
in Jersey City in connection with a contract of the Hammen Construc-
tion Company, Paulsen denies that he paid an official $10,000, but iu the 
next breath admits a payment of $6,000 (Vol. II, p. 599). He refused at 
first to give the name of the official to whom this money was paid (Vol. 
II, p. 600). He did not think it necessary. The Commissioner ordered him 

30 to answer and he did so. The money was paid to Mr. Mahoney and was 
for an official in Jersey City, Mr. Brogan, who at that time was Corpora-
tion Counsel. "I never had no discussion whom that was to be destined, 
except to Brogan." (Vol. II, p. 601.) __ , 

Enough of Paulsen. We repeat our submission to the lower 
Court that he is utterly unworthy of belief. 

FEED H. WEAVER, Describes himself as "the guy with a weather-
beaten face" (Vol. II, p. 919). He was an agent for the sale of various 
brands of pipe, such as the Core Joint, Newark and Federal Pipes. He 
pretends to have been the inventor of some of the latter (Vol. II, p. 899, 
914). His interests were adverse to those of Phillips, who was success-
fully dealing with the Lock Joint Pipe. This hq^ been described as the 
oldest and best pipe on the market. The various brands of pipe invent-
ed and/or sold by Weaver were apparently quite unsuccessful. His com-
panies could not compete with the Lock Joint Company and were in con-
sequence, in financial difficulties. The inferior quality of Weaver's pi-
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pes ancl tlie weak financial position of his companies may be suggested 
as fair reasons why his goods were not acceptable to the Contractors 
either in Queens or elsewhere. This explanation is surely more reason-
able than the suggestion of fraud and conspiracy which is now made 
against Phillips, Connolly and Seeley in regard to the Lock Joint Pipe. 

Weaver's evidence appears in Volume II at pages 897 and follow-
ing. He was Vice-President of the Federal Concrete Pipe Company (Vol. 
II, p. 897), having previously been connected with the Core Joint Pipe 
Company from 1914 to 1920. The Federal Company sold pipe in Mount 
Vernon ((Vol. II, p. 911-912) and in the Bronx (Vol. II, p. 912). The 
President of this company was a gentleman named Paino—"crooked 
Paino"—says genial Weaver (Vol.11, p. 922). Apparently his President 
and associate was tried for bribery, convicted and sentenced to Sing Sing 
Penitentiary. On appeal, however,the verdict was quashed. (Vol. II, p. 
919). Weaver, though still at liberty, does not appear to have been 
much better than his associate Paino, because he states at Vol. II, p. 
925-6: 

"Q. Now, just name several of the 'cases in which you ex-
ercised political influence to get jobs. 

A. In the Bronx. 

Q. The Bronx, yes. Where else? 
A. Mount Vernon. 

Q. Where else? 
A. Portchester. 

10 

20 

30 

Q. Well, how much did it cost you in the Bronx? 
A. Nothing. 

Q. How much did it cost you in Portchester? 
A. Nothing. 

Q. How much did it cost you,in Mount Vernon? 
A. I refuse to answer that question. 

40 

Q. Well, I am going to ask the Commissioner to tell you 
to answer, unless you think better of it now? What do you say? 

A. No, sir, I will not answer it. 
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Q. Well, what was the name of the official whom you cor- In the 
1 in Mount Vernon? 
A. I refuse to answer that. 

rupted in Mount Vernon? Court „f 
King's Bench 

No. 5 
The Factum 

Q. Well, I understand that it was the President of the Bes
th

0
e
ndents 

Board of Aldermen. Will you contradict that? the Heirs of 
the late John 

. _ A. I refuse to answer that. I don't tell tales out of School. puuips, 
1 0 1 Before the 

Court of 
Q. I understand. But you won't go so far as to say that King's Bench 

that was the only time you corrupted a municipal official, will "(mtinued)38' 
you? 

A. No, I can't say that that is." 
Enough, of Weaver. 

THOMAS F. PURCELL. The evidence of this witness appears 
in Vol. I, p. 336-350, and later in Vol. I, p. 369-389. This man is a Bond-

20 ing Agent. He met Phillips in 1908, or thereabouts. Also knows Sigret-
to. And he volunteers the information that: 

"Phillips was a man who, of course I would not believe, even 
under oath" (Vol. I, p. 346), 

and that: 
"I never had any friendship for him" (Vol. I, p. 383, line 3). 

30 

40 

These remarks evidence the animus of the witness and the atten-
tion of the Court is again directed to Counsel's objection to such state-
ments, which cannot be checked owing -to Phillips' death. 

We have above commented in detail as to the alleged relations 
between Sigretto, Phillips and the witness. It is difficult to understand 
why Purcell should have been examined, excepting tbat he refers at Vol. 
I, p. 372-373 to an alleged interview between Sigretto, Phillips, Connol-
ly and himself: 

"Q. Did you know Mr. Maurice E. Connolly, Mr. Purcell? 
A. Yes slightly. 

Q. Did you ever see him with Mr. Phillips? 
A. Ob, yes. 

Q. Can you fix any particular time? 
A. Yes not the time but I can fix tbe place. I could 
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fix the time if I had the contract which was signed that day. 

Q. What contract are you referring to, do you remember? 
A. I think it was the 51st Street contract. I am not sure. 

Q, Do you remember the place? 
A. City Hall Park, New York City. 

Q. Who else was present? 
A. Mr. Sigretto was present he was not standing with 

Mr. Phillips and Mr. Connolly, but standing off a few feet. 

Q. Were you with these people or were you away from 
them?" 

A. I was called there by Mr. Sigretto. 

Q. Did you meet them on that occasion? 
A. Yes. 

Q. Who went with you to where they were standing? Did 
anybody go with you to meet Mr. Connolly and Mr. Phillips, who 
were together ? 

A. As I recall Mr. Sigretto and Mr. Phillips went with me. 

Q. Will you tell us then what happened? 
A. The purpose of the visit was either the modification of 

a contract or the signing of a contract, I can not recall which. 

Q. What conversation did you have or hear or engage in 
with Mr. Connolly and Mr. Phillips and Sigretto and yourself on 
that occasion in the City Hall Park? 

A. I can not recall the conversation at this late date. 

10 

20 

30 

Q. Will you tell ns exactly what happened after you and 40 
Sigretto joined Mr. Phillips and Mr. Connoly? 

A. There was some discussion about Mr. Connolly signing 
the paper, and Mr. Connolly suggested that we must have a No-
tary Public. I offered my services to both Mr. Connolly and Mr. 
Phillips and said I would get a Notary Public. 

Q. Did you see the Notary Public? 



— 2 1 6 C — 

A. I brought him there and brought him hack. 

Q. Who was he? 
A Francis J. Hogan. " 

The witness speaks in the vaguest way of this interview, which ap-
parently occured in 1917. At Vol. I, p. 373, he says: 

1 0 "Q. What was your interest in that document? 
A I was in the bonding business and my impression is 

tbat my company was on the bond. It may have been the signing 
of the contract, or a modification of the contract and it would he 
necessary to get Mr. Connolly's consent to that modification." 

As far as we know this is the only evidence in the record as to any 
meeting between Connoly and Phillips. Nothing whatever improper has 

9 n been suggested in regard to this meeting and it is, we submit, absurd 
" of the Appellants to pretend that any claim whatever can be based on 

such a meeting,—even were tbe evidence of Purcell true,—which in view 
of his animosity to the deceased, and the vagueness of his replies, is ques-
tionable. 

The object of obtaining Connolly's signature as President of the 
Borough of Queens was to obtain his approval of a modification of the 
Collins Avenue contract (C-9, Vol. IV, p. 1610). This change was con-
sidered necessary as a result of conditions created by the War. The mo-

30 dification was, in addition, made subject to tbe approval of tbe Comptrol-
ler of the City of New York and subject to tbe consent of tbe Surety Com-
panies to the change. It was entirely proper. 

We quote from tbe words of tbe agreement of the 14th of Febru-
ary, 1918, between the City of NewYork and Sigretto, forming a part of 
Exhibit C-9 (Vol. IV at p. 1619): 

Whereas the contractor has requested and the City is willing in 
view of the abnormal conditions prevailing due to the present War and 
the inability to procure coal for tbe operation of tbe plant necessary in 

40 tbe construction of this sewer, that the contract be modified so that par-
tial payments may be made to the contractor as the work progresses for 
reinforced concrete pipe delivered on the site of tbe work, although not 
incorporated in the sewer structure " 

And then the contract No. 47340 dated April 23rd, 1917 (Exhibit 
C-9,) is declared to be modified, the essential conditions of the modifica-
tion being as follows (Vol. IV at p. 1620): 

In the 
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"No payment will be made by tbe City for any reinforced 
concrete pipe so delivered but not incorporated in the sewer struc-
ture unless and until the contractor shall have furnished to the 
Comptroller of the City satisfactory written evidence that the con-
tractor is the sole owner of said materials, free and clear from all 
liens or other incumbran'ces. Said materials upon being estimated 
for payment shall become the property of the City. The contractor, 
however, shall not by reason of said payments be relieved from 
responsibility for said materials and the protection thereof and 
shall make good any loss or damage thereto and shall he responsible 
for the entire work until the same is finally accepted by the City as 
provided in the contract." 

It being further provided (Vol. IV at p. 1620): 
"This agreement shall take effect if and when and only when 

the written consents of the National Surety Company and the 
United States Fidelity and Guaranty Company, the sureties upon 
the said contract, are obtained and attached hereto and the Comp- 20 
troller of the City has approved the Schedule of Prices." 

Seeley's name is not mentioned in connection with the above and 
again we fail to understand what possible inference as to fraud and 'con-
spiracy on the part of Connolly and Phillips can be drawn from the facts 
so clearly evidenced by the written documents. At this time Phillips 
was associated with Sigretto in this and other contracts. He was Sig-
retto's Superintendent (See agreements 27th April, 1917, — C-83, C-84 
and C-85. Vol. V, p. 2049-2050-2052). It was therefore entirely proper 3Q 
that he should be present with Sigretto wiien the modification of the 
agreement of the 23rd of April 1917 (C-9, Vol. IV, p. 1610), was executed 
by. Connolly and Sigretto. Mr. Hogan, a Notary Public, was also 
present and everything shows that the agreement was entered into in the 
utmost good faith. We utterly fail to understand the force of the charge. 

The modification was agreed to by tbe sureties of Sigretto, as ap-
pears by tbe annexed approval of the National Surety.Company and of the 
United States Fidelity and Guaranty Company. 

40 
It would seem also that on the 14th of May, 1918, a further modi-

fication of the agreement of the 23rd of April, 1917, was also executed 
without the signature of Connolly, the latter modification being signed 
by the Acting President of the Borough. (See Exhibit C-9, Vol. IV, 
p. 1610.) 

JOSEPH L. SIGRETTO. The evidence of this witness appears 
in Vol. I at pages 389-405; 407-412; and in Vol. II at pages 819-833. 
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lie is an ignorant, illiterate and vindictive Italian Contractor, nnable to Tn the 
read or write. He denies his own contracts and repudiates his own court of 
signature (Vol. I, p. 404-5). KingVBenci. 

No. 5 

The attention of the Court is directed to his cross-examination Jf'thlart"m 

in regard to contracts C-83, C-84 and C-85 appearing in Vol. II, p. 823 nespondents 
et seq. The illiteracy of the witness strongly appears at Vol. II, p. 821 the iate John 

jq et seq. He admits to the signing of two out of three contracts to which f cuiiups, 
his name is affixed and the matter is summed up as follows:— courteofhe 

BY MR.HACKETT. (Vol. II, p. 823). King's Bench 
v ' r ' 19 March 1938. 

(continued) 
"Q. So then, -Mr. Sigretto, you wish your testimony to he 

this: That of the three documents before you, two are forged, 
and you can not say wliich two are forged as regards your own 
signature, but yon are perfectly certain that all three hear the sig-
nature of Mr. Phillips? 

20 
A.—Yes. 

Q.—And that is your testimony? 
A.—Yes." 

Later, when cross-examined by Mr. Cook, the witness says: (Vol. II, 
p. 823.) 

"Q. Mr. Sigretto, I show yon Exhibits C-83, C-84 and C-85. 
You are, I understand, unable to read these contracts? 

3 0 A. Correct." 

And later (Vol. II, p. 824-5) : 
"Q. Well, Mr. Sigretto, when Mr. Hackett examined you 

regarding these three exhibits, C-83, C-84 and C-85, you said that 
there was one original and two forgeries? 

A. I didn't say forgeries; I beg your pardon. 

40 Q. What did you say? 
A. I didn't say nothing of the kind. I said it looked like my 

signature but I always signed two contracts. And the other one 
I don't know. Put it any way you want it but I didn't say that word. 

Later (Vol. II, p. 825): 
"I signed two, but I never signed the third one." 

All of which is of little importance, excepting as indicating that 
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[n the an3T statements of the witness — if any of importance Avere made — can 
court of n o t be regarded as of value. 

King s Bench 

The Factum W e have endeaAroured br ie f ly to i l lu s t ra te the 'character of the 
of the evidence upon Avhich the A p p e l l a n t s rely. The laAv in regard to such evi-
the'uel'rTof d e u c e c l e a i ' . The Courts are a l w a y s umvi l l ing to accept such evidence, 
the late John espec ia l ly if i t p laces upon the n a m e of a deceased a n i n f a m o u s s t igma. 
Ber're'tile' Abundant author i ty e x i s t s in support of t h i s assert ion. Thus, in Volume 
Court of 22 of Corpus Juris Ave f i n d the folloAving a t page 291: 
King's Bench 
19 March 1938. "319. Statements of Decedents. Exposed to all the infirmi-
(contmued) ties just mentioned and to the further objection that it is impossi-

ble, in most cases, to convict the Avitness of perjury if his testimony 
is Avilfully false, testimony as to the oral statements of deceased 
persons, which is therefore regarded as the Aveakest kind of eviden-
ce and subjected to closest scrutiny." 

20 

30 

And reference is made at page 292 to the following cases: 
LEA vs POLK COUNTY COPPER CO., 21 How (U.S.), 493 and 504. 

"Courts of Justice lend a very unwilling ear to statements 
of what dead men had said." 

HOFFMAN vs CONDON, 134 App. Div., 205 and 206,118 N.Y.S., 899. 
"The t e s t imony of w i t n e s s e s w h o SAvear to the admiss ions of 

a dead m a n i s Aveak, and should not he acted upon Avithout great 
caution." 

PORTIS vs HILL, 14 Tex., pages 69 and 73, 65 Am. D. 99. 

"The evidence of the oral adm is s ions of a deceased p a r t y m a d e 
in the hear ing of a s ing le Avitness, and so ent ire ly unsupported, no t 
to s a y contradicted, by the other evidence in the case, ought certain-
ly to be received a f t e r such a lapse of t ime, Avith great caut ion, and 
due alloAvance for the f r a i l t y of memory, and t h e l iab i l i ty to m i s t a k e 
or forge t the pre'cise t e r m s and true import of the l a n g u a g e used." 

LIPPERT vs PACIFIC SUGAR CORPORATION, 33 Cal, A. 198. 40 
164, p. 810. 

"Unsupported testimony of one person as to declarations of 
a decedent is weakest of all evidence." 

The castjgation of the evidence of the four witnesses aforesaid by 
the Trial Judge as stated in the Judgment is fully warranted. It appears 
in Vol. XII, p. 5556, beginning at line 5: 
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"CONSIDERANT que le tribunal ne peut, davantage, rester rn the 
silencieux a l'egard de certains temoins des demandeurs, savoir les court of 
temoins Paulsen, Purcell, Weaver et Sigretto dont les temoignages, King'Lrienel' 
etant consideree la transquestion severe qu'ils ont subie, cbacun, No. 5 
doivent etre acceptes avec beaucoup de circonspection et sous 
benefice d'inventaire, leur veracite ayant ete mise considerablement Respondents 
a l'epreuve": K f t o h n 

J Q M. Phillips, 
The evidence referred to is of tbe weakest possible kind and we comToT" 

submit tbat it is altogether insufficient to support any reasonable inferen- K i n g ' s B e n < ^ 
ce of fraud, conspiracy or dishonesty on tbe part of Connolly, Seeley and "continued)38' 
Phillips or any one of tbem. 

IX 
SUBMISSIONS OFRESPONDENTS 

20 
Tbe heirs of the late John M. Phillips submit the following points 

for the consideration of this Honourable Court: 

(1) No conspiracy has been proved against Connolly, Seeley and 
Phillips. That a conspiracy existed between them could never have been 
anything more on the part of the Appellants than a matter of mere con-
jecture which their exhibits and the evidence of their own witnesses must 
need have entirely destroyed. No correspondence between any of the al-
leged conspirators has been produced. Apart from tbe vague and unsatis-

30 factory evidence of Purcell, there is nothing of record to show tbat Phillips 
ever met Connolly or ever bad business relations with him. And nothing 
in tbe evidence of Purcell suggests tbat even if there were a meeting 
between Connolly and Phillips in 1917 regarding the Collins Avenue con-
tract, that such a meeting was in any way improper. The reverse has in 
fact abundantly been proved. The only interview between Phillips and 
Seeley is that testified to by Paulsap. Phillips is dead, Seeley was not 
examined and the evidence of Paulsen, a self-confessed briber, is utterly 
unbelievable. Tbe evidence of Connolly and Seeley could have been 
obtained by tbe Appellants bad tbey so desired. The absence of su'cb 

40 available evidence may be unfortunate for tbe Appellants, but surely it is 
not a misfortune for which tbe heirs of a dead man should be held account-
able. 

The evidence of Paulsen to the effect tbat Phillips asked bim to give 
Seeley $1,000 cannot seriously be considered and the date at which Paul-
sen fixes this interview is contradicted by Decker. Tbe latter knew Paulsen 
but had only met bim after tbe 150th Avenue contract (second section) 
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10 

20 

had been awarded. Paulsen is utterly insolvent, the companies for whom he 
worked have been paid by tlie City of New York, but bave not in turn paid 
their liabilities. Added to this, Paulsen admits that although he did not 
pay Seeley $1,000, he was awarded the 150th Avenue 'contract some time 
later. And lastly, we repeat that he is a self-confessed briber of public 
officials, having paid $0,000 to one of tlie officials in Jersey City. He 
was not shocked at the idea of bribing public officials. 

(2) During the period covered by tbe action—tbe instances in which 
Connolly exercised the discretion allowed him by law in rejecting bids 
proved in the oiity three cases in the record in which we have such a 
rejection, to have saved the City money. The bids which were rejected 
were replaced by bids which were lower and the new contracts were 
awarded on the lower figures. 

(3) The specifications which were alleged to have been drawn 
to the detriment of the City and to the prejudice of contractors other 
than friends of Phillips were right and proper. The ground in which 
the sewers in question were to be laid was extremely wet and the con-
struction of sewers in this territory was extremely difficult. It was 
absolutely essential that waterproof sewers should be laid and the evi-
dence of Bertram, Creem and various other contractors is to the effect 
that this was highly desirable in the Jamaica and Rockaway systems 
for the further reason that there was a considerable lift from the sewers 
to the disposal plant. 

The specifications as drawn, with respect to the waterproof mem-
brane, although possibly designed by Seeley, were approved by any 
number of superior officers, not only of the Borough, but of the City 
itself. Engineers attached to the Borough and City Departments, 
especially the Department of the Board of Estimate and Apportion-
ment, had frequently examined specifications and had ample opportunity 
to revise or reject them. 

It is in evidence that precast pipe, although not used in Queens until 
1917, had been built and used successfully all over the Country as far 
hack as 1910 and that prior to its being used in Queens it Avas used in 
every other Borough in the City of NeAv York ex'cept Richmond. It 
tended to increase competition in that it alloAved for alternative bids — 
monolithic and precast—and the eAridence of A'arious contractors, espe-
cially Creem, A V I I O used the precast pipe, A V U S to the effect that it AATas far 
more satisfactory than the monolithic, especially in wet territory such 
as that in Avhich the Rockaway and Jamaica systems were built. 

30 

The al legat ions that the specif icat ions Avere draAvn in such a Avay 
as to preclude the use of precast pipe other than that manufactured by 
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10 

the Lock Joint Company is flatly denied by Mr. Hirsh, President, who rn the 
stated that the only patented feature of his pipe was not required by ,.court of 
the Queens specifications and that any pipe manufacturer was at liberty ^"s^16"01' 
to manufacture a pipe which would satify the Queens specifications; NO. 5 
and further, in any event, that in 1925 the patent on the joint of Lock of ethea tum 

Joint Company expired. Respondents 
the Heirs of 
the late John 

There is evidence to the effect that certain contractors, — Turner u- rhniips, 
and Paulsen, — threatened to manufacture their own precast pipe and not courteofhe 

to purchase it from Phillips. King's Bench 
r r ]9 March 1938. 

(continued) 
There is evidence in certain instances that the contractors completed 

and filed their bids without having enquired as to tbe price of tbe pipe. 
Carey, was awarded a contract by the City at a fixed price before he 
even enquired as to the cost of the material which he was to supply. 

(4) The pipe supplied by Phillips was the best of its kind procurable 
20 It is admitted by various experts (Peterson, Vol. II, p. 945 et seq.; Hart, 

Vol. II, p. 858; Aln-ens, Vol. I l l , p. 1262; Weaver, Vol. II, p. 917) that the 
Lock Joint Company was the oldest and most thoroughly established 
precast pipe manufacturing company in the country and Phillips, after 
the third arrangement with that company, manufactured a better pipe 
than any which had previously been supplied by tbe company itself. The 
richness of the mixture was increased and the wire reinforcing was 
strengthened. 

Peterson, Phillips' Superintendent, who had an extensive experience 
with lock joint pipe and with other precast pipes, testified that the pipe 
which Phillips supplied, despite the fact that there was no obligation to 
make it in the manner in which it was made, was a far better pipe tban 
tbat actually required by the Queens specifications. In other words, Phil-
lips treated the purchasers and the City with great generosity, giving them 
more than his contracts called for. This in a measure is explainable by the 
fact that the hazard of making a weak pipe and the possibility that it 
might fail, with its consequent loss, was upon Phillips. In order to pre-
clude such an event, Phillips saw to it that the pipe which he supplied was 

40 far better than tbe specification requirements. 

Peterson testified tbat immediately upon his making the suggestion 
to Phillips that the quality and strength of the pipe should be increased, 
Phillips agreed, and at Ms own expense allowed the mixture to be increa-
sed 1.2.4 to 1.1.2 and added further wire meshing. (See evidence of Peter-
son.) 

(5) Specifications re "inner recess." It was alleged tbat tMs re-
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quirement 'constituted a loading of the specif ications, but Peterson, Hirsh 
and Weaver all admitted that pipe of this nature could be more thor-
oughly joined than those such as the Core Joint and the Federal Pipe, 
which were linked together by pouring the grout into the recesses from the 
top of the pipe. The open inner recess required by the Queens specifica-
tions made it possible to thoroughly trowel the cement, or grout in such 
away that it could be easily seen that there were no air spaces, something 
that could not be determined in tbe case of the other two pipes above JQ 
mentioned, inasmuch as the grout was poured through the small opening 
on the top. 

The requirement regarding the leaving of the forms in place for 
twenty-one days on the monolithic, to allow for the curing of the 'cement 
and to ascertain that it was properly set, was not unreasonable. A specifi-
cation of tbe same nature appears in the requirements for the precast pipe, 
inasmuch as it had to be dried and the cement allowed to set for twenty-one 
days before it could be used. The essential difference in the construction 
of the two types of sewer naturally made this specification more difficult 2u 
to, carry out in the case of the monolithic, which had to he built in the 
trench. 

The Borough was only interested in obtaining the best possible se-
wer and was not concerned with the amount of equipment which any parti-
cular contractor might have for the purpose of constructing either of the 
particular types of sewer. Naturally, a contractor who was not sufficient-
ly supplied with forms for the monolithic would not he in a position to car-
ry out his contract as quickly as one who had sufficient forms to allow him 
to proceed without having to wait to use the forms which had been left in 3(1 

place further along the line of the sewer while the 'cement was curing and 
drying. 

The fact that Phillips was the only man who actually supplied pre-
cast pipe in Queens makes it arguable that he was the only pipe manufac-
turer who was willing to assume the risk of building pipe which could be 
used in the very wet territory where the Eockaway and Jamaica sewers 
were to be built. 

40 
Paulsen testified that he requested two other pipe manufacturers to 

quote him prices for pipe and they refused to do so. This refusal may well 
have been due to Paulsen's financial standing, hut it may also equally well 
have been due to the difficulties connected with tbe building of a pipe 
which would stand up under the extreniety difficult conditions attached to 
the supplying of pipe for the Rockaway and Jamaica sewer systems. On 
this point it is interesting to note that the best conditions for laying in pipe 
are about six feet beneath the surface. Pipes laid close to the surface are 
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dangerous and pipes laid 20, 30 or 40 feet below tbe surface, owing to tbe In the 
pressure on them, are also dangerous. Tbe Jamaica and Rockaway sys- court of 
terns called for pipes to be used in trenches, in some instances 30 or 40 feet K'in"'l_L!enc'1' 
deep, where water was encountered at the four-foot level and persisted to No. 5 
the level at which the pipe was actually laid. Not only did the pipe have o? theactum 

the pressure from the inside, but it had the pressure from the outside also Respondents 
and that is why Phillips insisted on having his pipes re-enforced, although John 

JQ the specifications did not call for such re-enforcement. The presen'ce of -\T. riiiiiips, 
water and the depth at which these sewers were laid also explained why courteofhe 

contractors were prone to bid on precast pipe, which could be laid more King's Bench 
easily, at these depths and in this watery territory, than could the mono- 3(continued)38' 
lithic. 

Creem testified that he had built a monolithic sewer some years ago, 
but that he would consider himself a very foolish man to build another 
when precast pipe could be obtained. 

20 (6) Concerning the assignment of various contracts. Practically all 
the witnesses examined with regard to transactions of this nature testified 
that it was a common thing among contractors to assign contracts to each 
other. The consideration to be paid or given by the assignee would 
depend upon the particular circumstances in each case and in some cases 
it might be to the advantage of the assignor to transfer a contract to a 
capable contractor who would carry it out and so relieve him of his obliga-
tion and to make this assignment without receiving any monetary 'con-
sideration. In other cases it might be to the advantage of the assignee, 
who had a plant and equipment which he desired to retain, to undertake 

3b to pay a consideration, in order that he might obtain the contract. In any 
event, the Borough could in no way be affected by such transfers, inas-
much as in each case these transfers had to be warranted as an obligation 
by a surety company and in fact the City merely obtained another party 
who was responsible to it, for the carrying out of the contracts which had 
been awarded by it to the assignor. 

(7) It should be remembered that the period covered by the inves-
tigation was one during which intensive development took place in the 

4Q Borough of Queens. The population increased from about two hundred 
thousand to over a million within comparatively few years. The demand 
and necessity for sewers made it imperative that the building of the 
Rockaway and Jamaica sewers should be carried out with the least 
possible delay and it is of record that sewers were laid in territory which 
had not been properly surveyed owing to the extreme necessity for imme-
diate laying of the sewers. In many instances the improvements were 
carried out under great handicaps before "comprehensive drainage sys-
tems" (Vol. XI, p. 5472) or '"detailed drainage plans" (Vol. XI, p. 5470) 
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i„ the had been provided. "We were handicapped by tbe lack of topographical 
comt of maps; that is, complete maps" (Bertram, Vol. I, p. 252). "The whole area 

lung S j e n c I had not been finally mapped" (idem, p. 253). This is pertinent 
No. 5 with regard to the estimates prepared by the Borough Engineers and may 

uf Uie"0 um in some way account for any possible differences between their figures and 
Respondents the final figures on which the various contracts were completed. 
the Heirs of ° 1 

the late John 
ktor"1 the' (8) It should also be remembered for tbe purpose of argument that [(j 
court°of16 there are admissions by Bertram and various contractors and Engineers 
19''.Marcu' 193 method of sewer construction has greatly changed during the past 
(continued) fifteen years and that the several changes which appeared in the Queens 

specifications from time to time might or might not have been improve-
ments. This was largely a matter of opinion and tbe justification for the 
changes could only be determined subsequently when they had been used 
01* put into practice. Some of tlie changes in the specifications have 
proved to be fully warranted, e.g., specifications for tbe precast pipe (See 
evidence of Creem). Also tbe fact that it is still used, almost to the enti-
re exclusion of the monolithic. 20 

(9) It should also be remembered that Seeley was simpty a techni-
cal man in a subordinate position. His designs had to be approved by his 
superior officers and he was not in a position to exercise any discretion as 
to improvements which might be advised by him. His designs had also to be 
examined and approved by the technical advisors and Consulting En-
gineers attached to the City of New York. 

(10) Connolly merely exercised a discretion which was allowed to 
him by law when he either vetoed or accepted the bids and his discretion 30 
was subject to scutiny, over a period of fifteen years by his superior 
officers. 

(11) I t should a l so be remembered that f rom the manner in which 
the bids were made i t w a s imposs ible for tbe Borough Pres ident or anyone 
to determine Avhat tbe cost of tbe mater ia l s A\rliicli were, to be incorporated 
into the seAver amounted to, inasmuch as the bids cal led for a price per 
completed foot of sewer. I n consequence i t made no dif ference to tbe City 
as to Avbat an individual contractor might pay per foo t for pipe Avhich 4 
A V U S to be used by h im in tbe bui lding of tbe sewer Avhich be bad under-
taken to construct and for Avhich a surety bond had to be furn i shed by him. 

(12) The obArious bad f a i t h and disreputable character of some of 
the leading Avitnesses Avho t e s t i f i ed on behalf of the Appe l lant s should be 
noticed. Par t i cu lar a t tent ion in th i s regard h a s above been directed 
to the evidence of Paul sen , Purce l l and Weaver and the ignorance and 
contradict ions appearing in the evidence of S igret to all of Avhom eviden-
ced b ias and animus aga ins t Phi l l ips . 
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(13) Altogether apart from any questions of fact—the present ca- fn 
se, as presented, purports to be a claim for damages. These are claimed " court of 
with respect to payments which have been made on and pursuant to the k'in"'%,!erK'1' 
terms of contracts which are treated by the Appellants as being and which no. 5 
still are valid and subsisting. Tbe Court has not been asked to annul or ^e

thgacture 

cancel any of the said contracts. The City of New York, auteur of the pre- Respondents 
sent Appellants, whose rights do not exceed those of the City, has at no j]̂  ,Be

e
irj0£* 

JQ time repudiated or cancelled or asked for cancellation. So long as the coh- m? phiiiip",n 

tracts remain valid and binding payments made pursuant to their terms B^f°r
t
e
o
t
f
he 

are necessarily deemed to have been properly owing and cannot in any King's Bench 
way form tbe subject-matter of a claim in damaged based upon any al- 19 March J,938-
leged fraud in connection with the contract. con inue 

United Shoe Machine Co. Brunet} 1909 A. C. p. 148; Lord 
Atkinson} a t p. 171. 

"Of these the last (avoidance, cancellation and repudiation 
20 of the contracts there under consideration) is the most vital, in the 

sense that it is the condition precedent which must be fulfilled be-
fore the defendants can escape from the obligations of tbe con-
tracts they have entered into, however fraudulent those contracts 
may be. 

A contract into which a person may have been induced to en-
ter by false and fraudulent representation is not void, but merely 
voidable at tbe election of the person defrauded, after he has had 
notice of fraud. Unless and until he makes his election, and by 
word 01* act repudiates tbe contract, or expresses bis determina-
tion not to be bound by it (wbicb is but a form of repudiation) tbe 
contract remains as valid and binding as if it bad not been tainted 
witb fraud at all; Clough vs London and North-Western Ry. Co. 
(1871) L. R. 7 Ex. 26, approved by Lord Blackburn in Erlauger vs 
New Sombrero Pbospbate Co. (1878) 3 App. Cas. 1218, at p. 1277-
1278 ,and by Lords Watson and Davey in Aaron's Beefs vs Twiss 
(1896) A. C. at p. 290 and 224. In tbe first-mentioned case Mellor, 
J., says (L. R. 7 Ex. at p. 34: '"The principle is precisely tbe same 
as tbat on which it is held tbat tbe landlord may elect to avoid a 
lease and bring ejectment, when his tenant has committed a forfeit-
ure. If with knowledge of the forfeiture he, by the receipt of rent 
or other unequivocal act, shews his intention to treat the lease as 
subsisting, be has determined his election for ever, and can no lon-
ger avoid the lease." 

This doctrine was followed in the case of 
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The Nova Scotia Construction Company Limited vs The Que-
bec Streams Commission, 1933 S. C. R. p. 220. 

Cannon J. — (for the Court at p. 222) . . . 
"Can a quantum meruit he recovered in this case? 

The contract would first have to be set aside either by mu-
tual consent of tbe parties or by a judgment. Arts. 1022 (3) and 
1138 C. C. The works have been executed and the case of United 
Shoe Machine vs Brunet is authority to tbe effect tbat, even in case 
of false and fraudulent representations a contract is not void, but 
merely voidable at tbe election of tbe person defrauded, after be 
has had notice of the fraud. 

Unless and until he makes his election, and by word or act 
repudiates the contract or expresses his determination not to be 
bound by it (which is but a form of repudiation), tbe contract re-
mains as valid and binding as if it bad not been tainted with fraud 1 

at all. 

In tbe present case, tbe appellant asked for an extension of 
time, as provided in tbe contract to complete tbe works, which was 
granted; but never at any time did elect to have the contract can-
celled for tbe error alleged in tbe declaration^ and tbe action itself 
does not pray for such cancellation by tbe Court. On tbe contrary, 
appellant elected to treat the contract as subsisting, claiming that 
it executed it in its entirety and cannot and does not now ask to go 
avoid it. Art. 1000 C. C. Error, fraud and violence or fear are not 
causes of absolute nullity in contracts. They only give a right of 
action, or exception, to annul or rescind them." 

By their novel action tbe Appellants are virtually asking tbe Courts 
to rewrite tbe contracts freely, voluntarily and deliberately made by tbe 
City of New Yorrk and to reduce tbe contract price of the sewers con-
structed thereunder. As to this aspect of tbe matter tbe remarks of 
Cannon, J. (idem p. 225) seem apposite:— 

40 
"We agree with tbe arguments and 'conclusions contained in 

the very able and complete judgment of the learned trial judge and 
tbe clear-cut exposition of the law of contracts of tbe province of 
Quebec of tbe ex-Chief Justice Lafontaine and we concur when he 
says: 

un principe primordial doit dominer tout le litige. 
C'est celui de la securite des contrats que les tribunaux ont 
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pour mission tie maintenir, et non pas tie refaire pour venir In
 of 

en aitle a un contractant malheureux. Kings Bench 
Plaintiff can get no relief from the courts." _ 5 

° r Tlie Factum 
(14) During the course of the trial astonishment was expressed by j;fPS

tb
0
e
ndentK 

the learned Trial Judge at the absence of the evidence of Connolly and the Heirs of 
Seeley. Neither of these men was called as witnesses, though at the time m.cphniî " 
the examination was held in New York they were actually in the State, Before the' 
being in fact prisoners in Sing Sing Penitentiary. No attempt whatever a

f
ench 

was made to obtain their story, nor wTas ant- attempt made to examine anv m March 1038. 
of the superior officers of Seeley—James Rice, Engineer in charge of Con- (continue(1)-
struction; Franklin Perrine, Engineer in charge of the Sewer Bureau; 
Clifford B. Moore, Consulting Engineer of the Borough; Arthur Tuttle, 
Chief Engineer of the Board of Estimate and Apportionment. The appar-
ently deliberate effort on the part of the Appellants to keep all such evi-
dence out of the record gives an unpleasant and sinister aspect to the claim 
as now presented. The failure of the Appellants to call particularly 
Connolly and Seeley is commented upon by the learned Trial Judge (Vol. 
XII, p. 5554). His Lordship's conclusion in this respect agrees entirety 
with the submission of the Respondents. 

There is one reason only why these witnesses were not examined. The 
Appellants well kneAV that such witnesses would not Imve supported their 
contentions. The evidence of these witnesses is therefore carefully omitted 
and in its place the Court is asked to accept eArideuce such as that of 
Paulsen, Weaver, Purcell, Sigretto and others of similar unreliability. On 
such evidence the Court is now seriously requested to render Judgment 
against the heirs of a dead man incapable of self-defence, to maintain 
attachments against his property, to assist in making the defence of his 
heirs as idfficult as possible and to place a stigma on his name that will 
necessarily attach to these heirs for many years. 

X 
I CONCLUSIONS 

For all of the foregoing reasons, as Avell as those referred to and set 
out in the Judgment appealed from the Respondents respectfully submit 
that the present Appeal should be dismissed with costs and the Judgment 
rendered in the Superior Court should he confirmed. 

Montreal, March 19th, 1938. 
MAGEE, NICHOLSON & O'DONNELL, 

Attorneys for Respondents, 
The Heirs of the late John M. Phillips. 

LOUIS S. ST. LAURENT, K. C., 
Counsel for Respondents. 
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No.5a In the 
Court of 

King's Bench 
SUPPLEMENTARY FACTUM OR MEMORANDUM OF NOTES OF 

THE RESPONDENTS, THE HEIRS OF THE LATE JOHN M. 
PHILLIPS BEFORE THE COURT OF KING'S BENCH. 

Supplementary 
Factum or 
Memorandum 
of Notes of 
the 
Respondents 
the Heirs of 
the late John 
jr. rhillips 
before the 
Court of 
King's Bench. 

No. 5A 

EXCESSIVE BIDS" IN 1926 

The excess of certain of the bids over the estimates in the year 1926 March 1938. 
is not due to the cost of pipe but is directly attributable to the general 
difficulty of the working conditions and the unfavourable physical natu-
re of tbe area wherein the sewers were laid — matters which were well 
understood by the City and Borough officials as well as the contractors 
who bid on the work. 

The Appellants endeavoured to support their claim by singling out 
a number of contracts awarded in 1926 wherein tbe bid prices exceeded 
the amounts of the estimates. These are unduly emphasized. In direct 
contrast, the Court's attention was not directed to and nothing was said 
by tbe Appellants of the many instances during the same period of time 
when the bids were considerably below the estimates although tbe iden-
tical pipe was used in all cases. (See C-l 

Sheet No. 6 in 37 instances bids were lower than tbe estimates and the 
general average for tbe sheet was 99.83% of the estimates; 

Sheet No. 7 on 25 contracts bids were lower than estimates; 

Sheet No. 8 in 21 cases (that is, all but 6) tbe bids were lower than tbe 
estimates and the average for tbe entire sheet Avas 86.11% or 
13.89% below tbe estimates). 

The record discloses very good reasons why tbe bids in certain ca-
ses exceeded the estimates. On the other hand, there is no evidence 
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In the 
Court of 

King's Bench 

No. 5A 
Supplementary 
Factum or 
Memorandum 
of Notes of 
the 
Respondents 
the Heirs of 
the late John 
At. Phillips 
Before the 
Court of 
King's Bench. 
March 1938. 
(continued). 

whatsoever to justify the conclusion that the suppliers of materials, in-
cluding Phillips, were responsible for this situation. 

Beginning at Sheet 3 of Exhibit C-l, it is interesting to note that, 
even before precast pipe was used, whenever there was work in Ward 4— 
the particularly wet area — the bids usually exceeded the estimate (see 
first column to extreme left marked "Ward"). In 1916, before it is pre-
tended that Phillips bad any alleged connection whatsoever with the 
Lock Joint Company or its product (prior to tlie Hull and Collins Ave-
nue jobs — C-l, No. 132 and No. 133 — which went to Sigretto) the fif-
teen contracts preceding the two last mentioned, were all in excess of the 
estimates (See Exhibit C-l; Contracts Nos. 116-130 inclusively). Their 
percentages are respectively 113,128, 117, 145, 138, 127, 116,, 115. 129. 
115, 117, 118, 115, 126, 112. 

Sheet 4 of C-l containing a list of contracts also made for the most 
part before Phillips' connection with Lo'ek Joint Company, shows that 
all low bids on twenty contracts — No. 134 to No. 154 — were in excess 
of the estimates, the average figures being 125.29%.In four individual ins-
tances they were respectively 224%, 163%, 155% and 154%. 

From April 1918 until October 31st, 1922, the low bids only ex-
ceeded the estimates by 3.76% (Sheet 5). During the height of the alle-
ged conspiracy they were.— 

Sheet 6 99.83% 
Sheet 7 116.466% 
Sheet 8 86.11% 
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In most instances shown on Exhibit C-l Sheet 7, where the bids ex-
ceeded the estimates, the work will be found to have been carried out in 
Ward 4 — the wet area. Particularly is this the case re.— 
Farmers Boulevard (4 contracts Nos. 268 to 271) 
158th Street . . . . (3 contracts Nos. 280 to 282) 
150th Street (contract No. 279) 
Foch Boulevard No. 286. 

10 Springfield Boulevard " 287. 
Hempstead Avenue " 288. 
Jamaica Avenue " 289. 
Brinkerhoff Avenue " 296. 
Jamaica Avenue " 297. 
Farmers Boulevard " 298. 
109th Avenue " 299. 
Brinkerhoff Avenue (Con. 2.) . . . . " 305. 

In the 
Court of 

King's Bench 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
M. Phillips, 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 

20 In Ward 4, in certain instances, even when no "B" type bids were 
called for and when no precast pipe was used and when therefore Phillips 
was in 110 way whatsoever connected with the projects the bids exceeded 
the estimates (See C-l: No. 266—Baisley Boulevard—115% and No. 282— 
158th Street —118%). 

30 

40 

The excess of the contractors' bids over the estimates may be ac-
counted for in no small measure by the conditions encountered on 150th 
Avenue (C-l, No. 189) by Paino Bros. Work started on this contract on 
April 6th, 1925. 

The conditions there revealed as to the difficulty of work no doubt 
influenced other bidders on later contracts in the same general area. 

It was the first contract let in the Jamaica trunk sewer system. 
As to the difficulties encountered, the following extract from a letter to 
the Comptroller of Finance Dept., dated October 20th, 1926, is very en-
lightening (Vol IX, p. 4261) 

"This was the first contract let in connection with the Ja-
maica trunk sewer system. The condition of the subgrade after ex-
cavation had been made was a great deal worse than we had anti-
cipated. There was on this contract a head of water about 22 feet 
and the water percolated to the trench in great quantities. The con-
tractor tried to remove this water by the ordinary means of pump-
ing, hut was bothered by a continual boiling of the bottom, so much 
that he was unable to reach the sub-grade. After working over 
three months by this method he had laid only 150 feet of sewer. He 
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tl ien resorted to wel l points , which grea t ly rel ieved th i s condit ion. 
The bot tom w a s so bad, however , t b a t Ave f o u n d i t necessary to or-
der in long pi les , a t imber f o u n d a t i o n and a concrete cradle. A l l 
of th i s n a t u r a l l y sloAved up the progress of the Avork. 

In addition, the contractor Avas bothered by tbe tides which 
backed up to tbe creeks around tbe contract to the site of the Avork. 
On tAvo occasions abnormal tides broke over tbe dams, Avhicb be bad 
erected, and completely flooded tbe seA\rer trench". 

Tbe plans for tbe 150th Avenue seAver clearly indicate tbe unfavou-
rable physical conditions of tbe territory Avherein tbe Avork Avas carried 
out. A l l along the line of the seAver, no less than seventeen times Avords 
such as "sAvamp", "creek", "mud", "mud flat", "rushes" appear on the 
plans, particularly Sheets 2 and 3, Exhibit C-18, (Vol. X I , at p. 5321 (a) 
and p. 5322). 

(Tbe said plans are erroneousl}7 headed in the Joint Case as "Plan Of 
(158th Avenue". The marking on the plans themselves shoAV that 
(they are for 150th Avenue) 

Seeley's superior officer, Perrine, "Engineer SeAvers" Avrote a de-
tailed report to Commissioner Shugrue, another superior of Seeley, Avhe-
rein the extreme difficulties of the job. are clearly set out. Tbe report is 
dated 22nd October, 1926, and appears in Vol. XI, at p. 5061 as folloAvs.— 

"Memorandum for Commissioner Shugrue 

Attached to the accompanying payment, Avhich is the Final 
on 150th Avenue Contract No. 1, you Avill find a statement of the 
amount this contract exceeded the figure as submitted by tbe con-
tractor at tbe time of the letting. 

This contract w a s t h e f r s t , Avhi'ch Avas let , i n connect ion w i t h 
the J a m a i c a trunk system, and Avas the one in Avhich there w a s so 
much trouble in ge t t ing started. The excavat ion a t the s tart re-
vea led that there would be a head of about 20 fee t of Avater. Thi s 
bead caused a boi l ing of tbe bot tom of tbe trencb and par t i cu lar ly 
Avitb tbe method that the contractor .Avas us ing , Avhich Avas steel 
sheet ing. The contractor Avorked for months t ry ing to get bot tom 
to deposi t tbe concrete, but apparent ly w a s unable to do so. 

A f t e r much consul ta t ion betAveen ourse lves and e x p e r t s hir-
ed by tbe contractor, i t Avas decided to use Avell po ints to reduce 

In the 
Court of 

King's Bench 

No. 5 
The Factum 
of the 
Respondents 
the Heirs of 
the late John 
M. Phillips, 
Before the 
Court of 
King's Bench 
19 March 1938. 
(continued) 
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the head of water and to proceed the work. It was also determined In the 
that it would be necessary to order in piles to insure tbe stability court of 
of the sewer structure and to carry the sustained load. Therefore, klIig'l_I!ench 

piles were ordered to be placed with a concrete cradle and timber. No. 5 
It was found that piles about 40 feet in length were necessary. o?theactum 

Respondents 
The piles concrete foundation, timber, etc, according to our \ j 0 h n 

1Q method of letting contracts at the present time, are paid for as -u. Phillips, 
indeterminate quantity. As all of the extras on this contract are court6ofhe 

indeterminate quantities, it increased the amount to be paid to the King's Bench 
contractor, as noted over the amount as bid. These quantities (c<mtinued)38 

• with the prices are clearly set forth in the accompanying state-
ment of excess quantities." 

A number of contracts were awarded in the same ward 4 shortly 
after the letting of the 150th Avenue job. Paino's difficulties were un-
doubtedly reflected in the bids made on such later contracts. In explana-

20 tion of the bids thereon Arthur Tnttle, Chief Engineer of the City of 
New York admits this to have been the case. The reasons which he as-
signs for it are very simple.— 

"It Avould appear, howeArer, that bidders for contracts sub-
sequent to tbe one first let endeavoured to protect themselves 
against loss by including in their bid what they deemed as ample 
alloAvance for difficult working conditions". 

30 (Yol. XII, p. 5507, line 32 et seq) 

This concise, yet complete finding by the Engineer in Chief of the 
City of New York makes it unnecessary to. conjecture further as to the 
reason for high bids in this particularly wet area. His statement is vir-
tually an estoppel to the action as brought by the Plaintiffs on behalf of 
the City of New York. 

Among the contracts later than Paino's were.— 
C-l. No. 262 - Horstman signed June 1st. Walsh Bros. 200% 

40 No. 266 - Baisley signed Aug. 19th Necaro 115% 
(no type "B") 

No. 268 - Farmers No. 1. Aug 11th, Paino 156% 
No. 269 - " No. 2. " 12th, Bonacci 139% 
No. 270 - " No. 3. " 12th, Duit Inc 154% 
No. 271 - " No. 4. " 12th, Muccini & 

Decker 158% 
No. 279 - 150th St. Dec 5th, Necaro 150% 
No. 280 - 158th St. " 1 " 7th, Awixa 177% 
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In the No. 281 - 158tli St. No. 2 Dec 3rd, Mullen Co 179% 
Court of No. 282 - " " 3 " 23rd, Marina Paino . . 118% 

King s Bench , 7 , ' 
. C V IL« 

No. 5 

of the Experts from the various exhibits of the Appel lants clearly set 
t'he'tiefrs'1 of f 0 1 ' th moreover, the di f f icul t ies and the reasons for the expense involved 
the late John in connection Avith the construction of these seAvers. 
M. Phillips, 

Court of Speaking of one of the Farmers Boulevard contracts (Exhibit C-
F 9 M A R D « E ? 9 3 8 .

 20G> Vo1- X> P- 4537) the folloAving extracts from a letter to the Comp-
(continued) tl' oiler of the Department of Finance from the President of the Borough 

of Queens dated October 30th, 192G, is very enlightening.— 

"This contract is one of the main trunk seAvers of the J a m a i c a 
district, ou Avhich large volumes of ground Avater Avere encountered. 
The ground Avater from the excavation had to be pumped and f ind 
i ts Avay to the natural Avater course for this section. This Avater 
course Avas of a restricted capacity and therefore, the contractor 20 
could only open a relat ively smal l amount of trench at anyone t ime; 
otherwise, the volume of Avater contributed t o the natural Avater 
course Avould have caused f looding of the loAver reaches of the area. 
This large volume of Avater and the necessary pumping also natu-
ral ly sloAved up the Avork and caused the contract to be overtime; 
and it is for the above reasons that an extension of t ime Avas grant-
ed." 

Let the Appellants' Avitness, Mr. J. J. Creem, speak, His tes-
timony is most descriptive. He is an able contractor of "over forty 30 
years experience" (Vol. I, p. 362). Mr. Creem vividly depicts the dif-
ficulties of certain seAver construction Avork Avhich was done in Queens. 
The extremely unfavourable physical condition of the area as described 
by Mr. Creem makes it easy to understand the reluctance of contractors 
to bid on the Avork other than at figures A\rliich them themselves regard-
ed as safe. 

Crcem, Vol. I, p. 362.— 
Q. Will you say if the work Avhich you did on 51st Avenue 40 

and Linden Street and the work Avhich Duit Inc. did on Fisk Ave-
nue and Farmers Avenue Avas difficult of performance? 

A. Yes. 

Q. Why was it difficult? 
A. In detail - on 51st Street the seAver was at a depth of 

over 50 feet in places. That of itself, as an open cut, is counted 
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10 

very hazardous. Also, there was water encountered throughout, rn the 
Avhich had to be taken care of and which added to the danger. In court of 
passing on to Linden Avenue - that provided for two lines of 8 Kinff'%Renc1' 
foot pipe, which, as I remember it, made the trench some 24 feet No. 5 
or 25 feet in width or practically from curb to curb, and some 25 tiieactum 

feet to 40 feet deep in places, and having trees along tbe edge it Respondents 
is very difficult to handle the immense amount of material tbat John 
was encountered. In passing on to Fisk Avenue (C-l, No. 236)— -u. Phillips, 
tbat was very wet and it was a piaterial tbat would run through courtVf116 

tbe slightest opening and the last one, Farmers Avenue (C-l, No. King s Bench 
270) Ave struck water about 4 feet or 5 feet below tbe surface, and ĉô tinued)38' 
still we bad to go doAvn 30 odd feet and there was a tremendous 
head of Avater, which, being in sand, my recollection is that we 
pumped about 8,000 gallons a minute 24 hours a day, in order to 

construct the sewer. 

Q. Your excavation was frequently below sea level, Avas it 
20 not? 

A. I don't know. Tbat does not have any bearing. If you 
work on the shore at sea level, and then you go back a mile in from 
the shore, the Avater is 10 feet higher there than it is at the sea-
shore. As you go aAvay from the sea, you Avill find the ground wa-
ter much higher than towards the sea. 

Q. In any event, none of these jobs could have been suc-
cessfully performed by a constructor who had not a good deal of 

30 skill and experience in dealing Avith difficult work of that kind? 
A. I should say that all four came under the head of diffi-

cult Avork. 

The Farmers Avenue contract referred to by Mr. Creem (C-l, No. 
270) was one of the biggest sewer contracts carried, put in Queens. It in-
volved work which cost well in excess of One million dollars. Compared 
Avith the total the cost of the pipe itself AAras a relatively small item -
less than one third - It was awarded on the 3 rd of August, 1925, rough-

40 ly four mouths after the 6th of April, 1925, when Paino started work on 
the 150th Avenue job (where he was ajjle to construct only one hundred 
aud fifty feet of sewer after working three months). Upon reading the 
evidence of Creem it is fair to conjecture that his low bid exceeded the 
estimates, not by reason of the cost of the precast pipe purchased from 
Phillips but because of Creem's own shrewd appraisal of the difficul-
ties of the situation and the hazards of the work Avki'ch he offered to un-
dertake. 
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[n the Even Bertram (Vol. I, p. 282 and p. 283) w a s forced to admit that 
court of sewer work in the Rockaway and Jamaica sections was "difficult and 

enci expensive". He said that there any sewer (either "A" or "B" type) was 
No. 5 "a difficult iob". 

The Factum 
of the 
thePuehenof Frederick F. Fuess, Assistant Engineer of the City of New York, 
tile late'john made a report (No. 30958) to the Board of Estimates and Apportion-
ije rore ̂ til'e' meJit, on the 23rd September, 1925, regarding tbe various sewers men-
courtCofie tioned on tbe plans for 158th Street (See List of Sewers on C-10, Vol. ' 
low^m's X L P- 5306). This report appears as part of Exhibit D-2 (Vol. XI, p. 
(continued) 5155), being formal Minutes of tbe Meeting of the said Board. The re-

port was approved by Arthur S. Tuttle, Chief Engineer of the City of 
New York (p. 5156). The following relevent extract is pertinent: 

"The cost of the improvement is now estimated to be 
$965,000 or about 21/3 times the amount of preliminary estimate. 
The great excess being wholly due to the fact that the experience 
with contracts now in force relating to the construction of the out- oo 
let section of these sewers indicates that the pumping in volume 
will be necessary through practically the entire sewer length which 
comprises about four miles. For this reason, the unit prices quot-
ed are based upon the assumption that the tight steel sheeting will 
be used which, it is anticipated, can be driven three times. The 
item, however, is a contingent one and it is more than likely that 
the expense involved in keeping the sewer trench free from ground 
water will be less than is now anticipated and that this view point 
may be reflected in the bids." 

30 
Similar remarks in reports from the same gentleman appear in 

Vol. XI, at p. 5494, line 10; and at p. 5498, line 9, and in Vol.. XII, p. 
5501 at line 43. In passing it might be well to point out that tbe Appel-
lants did not see fit to examine either of these Engineers, officials of tbe 
Citj' of New York as distinguished from the Borough of Queens, persons 
of high office and entirely independent of the Borough administration. 
In the light of their written reports, wjiicli are of record in the present 
'case - and which remain uncontradicted - it must be assumed that the 
Appellants concluded that an}- evidence to be given by Mr. Tuttle and Mr. 
Fuess would be fatal to Appellants' contentions. Mr. Tuttle understood 
the situation. His descriptive remarks re Jamaica sewers are to be 
found in Volume XII, p. 5507, line II and following. 

The difficult}' of the work 4s also described in a letter dated Sep-
tember 28th, 1928, to tbe Comptroller of tbe City of New York from Con-
nolly's succcssor, B.M. Patten, the then President of the Borough of 
Queens, Referring to a sewer in the same general area he wrote, in part, 
(Vol. XI, p. 5090). 

4 (J 
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"The construction of this sewer was a difficult job as it was [n the 
for the most part built across the Corona swamps. This necessi- , court of 
tated driving piles of considerable length and also a great num- KiriK'l_He,,cil 

her of piles., This caused slow progress and delay. No. 5 
The Factum 
of the 

Due to the muddy swamp the fill called for sank and re- Respondents 
quired filling again and again to,bring to grade as specified. The thekftejohn 

JQ mud waves in turn caused the closing of the winding creek. The Phillips, 
filling had to he stopped and new lines dug to keep the creek run- courtV/16 

ning, causing further delay." King s Bench 
° * 19 March 1938. 

20 

To like, effect is an extract from a letter dated 13th January, 1927, 
Written to the Comptroller of the Department of Finance of New York 
regarding tlie contract for 150tli Street (not Avenue) sewer which was 
let to the Oxford Engineering Company (Exhibit C-137,Yol. IX, p. 4500). 
This contract was also carried out in the Fourth Ward (C-l, No. 263, top 
P.-7). 

"Extraordinary quantities of water were encountered 
throughout this entire contract, and while it was the intention of 
the contractor to start in two or three places, he was unable to 
do so for the reason that there was no place to dispose of the water. 
It was necessary that he begin at the outlet and to build the sew-
er continuously, in order to use the completed part of the sewer to 
drain off the water. This necessitated slow work and the use of 
one machine and one gang only 

The following extracts from the testimony of Peterson, MacDon-
ald and Schlemmer speak for themselves. 
Peterson, p. 969: 

Q. And this area through which this pipe was being laid 
was extremely wet. 

A. Yes, it was. 

Q. It was. And the sewer being below the sea level or at 
40 least the pipe being below sea level, the sewage had to he raised 

at a given point in order that it might flow out to sea? 
A. That is right. 

MacDonald, p. 699.— 
Q. Restricting your evidence to sewers, will you say wheth-

er or not the work in that area was difficult of execution? 
A. It was. 

(continued) 
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(continued) 

Q. Why? 
A. Well, it was in beach sand and very close to the water, 

and about 30 feet below bigk water. 
Q. And it was a difficult job to make water tigbt, wasn't 

it? 
A. Yes, sir. 

Q. And inasmuch as the sewer, according to evidence al- JQ 
ready made here, was below tide water, the contents of the sew-
er had to be pumped at a certain point to a higher level? 

A. Yes, sir. 

Q. From an economic point of view it was imperative tbat 
tbe sewer be made watertight? 

A. Yes, sir. 

Q. So that no seepage into tbe sewer take place? 20 
A. Yes, sir. 

Q. And it was also necessary to take precautions to make 
the sewer impervious tbrougboit,t tbe whole district? 

A. Yes, sir. 

Schlemmer, p. 1037.— 
Q. Mr. S'chlemmer, this work represented by tbe several 

contracts which have been under discussion to-day, was very ha-
zardous work from tbe point of view of the contractor, was it 
not? 

A. Yery hazardous. 

Q. You were going through a territory which was -
A. Wet. 

Q. (Continuing) - difficult to handle. You had to pump. 40 
You had to retain, and you had to meet a great many unknown 
quantities? 

A. Yery. 

Q. And you had taken the work for a definite figure? 
A. Yes. 



— 2 3 4 — 

Q. Which entails on the part of the contractor, a big haz- rn the 
ard? Court of 

King's Bench 
A. Yery hazardous. For three years we did not stop a N~ 5 

p u m p . The Factum 
of the 
Respondents Q. Yes. Now in work of that description, I am informed the Heirs of 

that contractors figure on profits of from 25 to 50 per cent, and *jep^nfp°hn 

10 notwithstanding that, they are sometimes stuck. Is that correct? Before the 
Court of 

A. Yes, that is true. On this first job, the J a ' c k s o n King's Bench 
T x - T . j - - i i j . - i x i 19 March 1938. 
Heights job, we lost a lot of money. (continued) 

THE SO-CALLED "FAIR SELLING PRICE" 

At the verbal argument the Respondents submitted that the rec-
ord does not 'contain tbe elements or factors necessary to draw compar-

20 isons between the prices Phillips is alleged to have charged and the so-
called "fair selling price" which the Appellants suggest they have esta-
blished. While in many cases, regarding Phillips' sales of pipe to con-
tractors, the terms and conditions as to delivery, payment, guarantees 
and additional services to he rendered by Phillips such as providing seal-
ing forms, are in tbe record, no proof was made with respect to tbe same 
items regarding the figures which the Appellants asked the Court to ac-
cept as a basis of comparison. 

In most cases tbe figures were obtained from alleged quotations on-
30 ly and not from actual sales. The Appellants found their case upon the tes-

timony of a number of disgruntled competitors of Phillips. The wit-
ness Rogge, Weaver and Hart, agents for less popular makes of pipe, even 
possibly of an inferior quality to that delivered by Phillips, were ob-
viously delighted to testify against him some years after his death, in 
the hope, possibly, of currying favour with the then reigning adminis-
tration with a view to getting future contracts. 

40 
To judge the prices of Phillips' pipe by those quoted by Weaver 

qnd Rogge regarding Federal and Core Joint Pipe would be highly un-
fair. -

One has but to read the evidence of Weaver to see that it is that 
of a vindictive and unsuccessful competitor of Phillips and the Lock Joint 
Pipe. - ---- •- - -•-••• • • • 

The Core Joint and tbe Federal Pipe Company were ultimately 
both -virtually bankrupt and doing no business (Weaver p. 924, line 36; 
also pp. 916 and 917). The President of the latter was indicted for bri-
bery and Weaver admitted that the Company did not pay any taxes. 
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(continued) 

20 

(Vol.. II, p. 922, line 4 0 ) . It evidently liad a hard time endeavouring to 
introduce its pipe. The comparatively low prices quoted by it are ac-
counted for by the fact that it was attempting to break into the mar-
ket with a pipe of an unknown quantity having somewhat uncertain fea-
tures. (Weaver, Vol. II, p. 919, line 11 ) . Weaver, moreover, would not 
swear that the quotations given by him were not carefully selected and 
that there were not in fact higher quotations than those to which he tes-
tified (918, line 10 et seq). Moreover, it is in no way established that 
anyr of these would be competitors could or would have completed the 
contracts which Phil l ips carried out even if they had been able to con-
vince the contractors that the pipe which they were endeavouring to 
sell was as satisfactory as that of Phil l ips who was representing a 
company and making a type of pipe Avhich Avas the oldest and best known 
in the industry7. Other very obvious reasons for the Avillingness of con-
tractors to deal Avith Phil l ips were his financial stability, his efficient me-
thods and his alibility to carry out any contractual obligations Avhich he 
assumed in connection Avith his sales of precast pipe. 

The contractors kneAV t ha t Avhen they7 deal t Avith P h i l l i p s their con-
tract Avould be treated in a business- l ike Avay. The s izes of pipe Avhich 
they required on any part icu lar contract w e r e v i r tua l ly "built to order". 
De l ivery Avas made a long the l ine of the work in m a n y cases - f rom the 
descr ipt ion of the ground and the area i u Avhich the contract Avas being 
carried out a m o s t d i f f i cu l t th ing to do. E a c h contract Avas v ir tua l ly 
"a special order". P h i l l i p s erected p l a n t s a t var ious p laces i n Queens 
to make the d i f f erent s izes of pipe. 

Peterson, - Phillips' Superintendent - states (p. 950, line 3) "I 30 
think at one time I had something like eighteen plants running". Phil-
lips carried on business on a large scale. The total A7alue of the sales 
of his pipe are not of record but on the forty-seven contracts listed on 
Table "A" to the Appellants' Factum, it is shoAvn that he did Avell in 
excess of Five million dollars worth of business in a little over two years. 

I t i s not , therefore d i f f i cu l t to unders tand Avhy the contractors 
w i shed to deal w i t h Phi l l ips . W h e n considering t h e pr ices a l legedly 
charged by P h i l l i p s ( a n d in m a n y cases there i s no sa t i s fac tory or l ega l 
proof thereo f ) i t should not be forgo t t en tha t P h i l l i p s Avas not merely 
se l l ing var ious p ieces of nondescr ipt pipe in four foo t l engths a t so-much 
per foot . A number of very subs tant ia l services entered in to the consid-
erat ion price. H e Avas se l l ing a tr ied and t e s ted art ic le Avith a reputa t ion 
for qual i ty w h i c h w a s guaranteed by h im, w h i c h Avas made pursuant to 
the indiv idual order g iven to h i m by each contractor; i t Avas del ivered 
by h im at the spot where i t w a s to he used, in m a n y ins tances a t very in-
access ible p laces in exceedingly Avet and SAvampy l a n d ; he furn i shed the 
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sealing forms and extended 'credit to the contractor in large sums for fn the 
varying lengths of time - in some instances running into years, during court of 
which time the hazards of failure and bankruptcy on tbe part of the con- Knisty1!e,K'h 

tractor and many other dangers of financial loss were borne by Phillips. No. 5 
It would be scarcely astonishing if certain consideration were not to be o?e

theactum 

included in the sale price of the pipe for all of the foregoing services, not Respondents 
the least of which was the desire of the contractors to deal with a sup- ®t

ee j„hn 
jq plier of materials whose name stood for the certainty that his contracts -\i. rhiuips, 

would be carried out promptly and efficiently. Even if the prices charg- courtkf1'6 

ed by Phillips exceeded certain theoretical figures computed by the King s Bench 
Plaintiff's witness, Hopkins, one would not necessarily venture to ^nthmedj38' 
say, on that score alone, that the prices were too high particu-
larly when the parties immediately interested in the matter were con-
tent therewith. The contractors and the City have never complained in 
this regard. 

The following excerpt from another of the Appellants' exhibits 
20 (C-17 in Volume V, p. 2286) explains in no small measure the difficul-

ties of building pipe in the times covered by the present action - Benja-
min Marium, the acting President of Queens, wrote to the Comptroller 
on the 8th of January, 1923, with references to the Linden Street job 
which was still in progress. His letter reads in part (at p. 2287) as fol-
lows. 

"During the time that the work was in progress, there were 
disturbances in both the labour market and the material market 
and it was very difficult to obtain either material or labour in 

30 sufficient quantity to carry on the work satisfactorily. Most of the 
labor on this contract had to be imported from the Borough of Broo-
klyn. There was much congestion on the railroads at that time, 
making the movement of material very slow and at one time it was 
impossible to obtain cement at all." 

During such times and under such conditions Phillips was mak-
ing pipe and carrying out his obligations. Naturally some renumeration, 
commensurate with the risks and hazards such as those referred to abo-

4Q ve, is not unreasonable even if it were necessary to assign any reason for 
the prices at which Phillips sold his article. The psychology of the buy-
er who is prepared to pay for the tried and tested article manufactured 
by an old firm of repute is not difficult to understand. The testimony 
of Peterson, at p. 969, line 34 and p. 970 regarding the quality of Phillips' 
article is self explanatory. 

There is no evidence whatsoever upon which the Court might 
found presumption "graves precises et concordances" that there was any 
conspiracy or that Phillips controlled the bids of the contractors. 
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An examination of Exhibit C-l shows tbat from tbe lst. of July, 
1907, to the end of November, 1927, 347 sewer contracts were awarded 
in Queens. An examination of pp. 3 to 8 of tbe said exhibit discloses 
moreover, tbat on tbe 222 different seAver contracts let in tbe eleven 
year period under review (January lst, 1917 to April 2nd, 1928) there 
were made 1648 separate bids. Beginning at No. 125 on Slieet 3 of Ex-
hibit C-l and continuing to No. 347 on Sheet 8, the bids on the said 222 
contracts are as folloAvs:— 

Page No. of Bidders 
Type"A" Type "B 

3 40 6 
4 60 78 
5 193 247 
6 141 283 
7 161 242 
8 44 153 

Total 639 1009 
639 

10 

20 

Total both types 1648 

A n average of practical ly eight bids per contract! I n other words, 
Avbeu a contractor us ing Phi l l ips ' pipe Avas aAvarded a contract a t a giv-
en price there Avere usual ly seven other bidders in each instance Avho 
tendered at prices in excess of the contractor to whom the job ivas aioard-
dcd. Bather than to ask the Court to conclude (Avithout any evidence 30 
Avhatsoever to support i t ) that such seveu contractors Avho made this 
large number of bids were all part ies to a conspiracy to defraud tbe 
City of NeAV York, Avould it not have been advisable for tbe Appel lants 
to have establ ished that the said bids were unfair and unreasonable. 
Here again i t is Avell to point out tbat no engineers, independent ex-
perts or otherivisc, and none of Sceley's superior officers, were exam-
ined as to the computation of the estimates. A further examinat ion of 
C-l shoAvs that on i ts OAvn merits precast pipe had supplanted the mono-
l ithic pipe to the ex tent that on at least nineteen separate occasions 
af ter precast pipe came into vogue in Queens (a l though the specifica- 40 
t ions permitted of a l ternat ive bids) there Avere no bids on Type "A" 
(See C- l : Nos. 144, 179, 197, 213, 227, 237, 239 261 323, 329, 331, 332, 
333, 334, 335, 336, 337, 338, 339; p. 34). 

Coming noAv to the so-'called "fair sel l ing prices" Avhich the Ap-
pel lants have asked the Court to accept as the basis of tbe comparison 
by Phi l l ips ' prices are to be condemned, tbe Respondents reiterate the 
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assertions made at the argument - the statements and figures regarding [n the 
prices contained in Tables "A" and "B" appended to the Factum of the court of 
Appellants and the Lists at pp. 18 and 19 thereof are not candid; they Ki"g,s_IJeneI' 
are unreliable and in some respects untrue. No. 5 

The Factum 

The most glaring example of such inaccuracies will be found with Respondents 
respect to the three largest sizes of pipe used - 84", 90" and 96". î te'john 

.\f. Phillips, 
At p. 19 of Appellants' Factum, lines 8, 9 and 10 the "fair sel- ^°r

tVfhe 

ling prices" for these three sizes of pipe prior to and after 1924 (when Kings Bench 
the Appellants admit that an allowance of an additional 14% increase ônthiued"38 

in prices was or should be made for the extra cement and wire reinfor-
cement that Phillips provided) are set out as follows:— 

Prior to Subsequent 
Size of Pipe 1924 to 1924. 

84" $16.37 $19.47 
20 90" 18.25 21.45 

96" 22.45 26.19 

The Appellants now pretend to be horrified at prices varying from 
$19.35 to $38.00 for the above three sizes of pipe which they pretend 

were charged by Phillips according to the theoretical calculations made 
by their expert, Hopkins, which are shown on Table "B" annexed to the 
Factum. Many of the figures included in the said Table were so-called 
"average prices" calculated in a manner to suit the Appellants' conve-
nience when they failed to make definite and legal proof as to the exact 

30 amount paid for the pipe. Particularly is this the case with regard to 
the "average" price of $38.00 pretended to have been paid by Paino for 
90" and 96" pipe. (See Table "A" item No. 35, Exhibit C-205). This 
it will he remembered, was the contract between Paino and the City for 
the construction of the 150th Avenue sewer - a particularly difficult con-
tract with respect to the delivery of pipe along the side of the work). 

Very carefully did the Appellants omit to disclose to the Court 
that, as far hack as October 25th, 1918, the City of New York was evi-
dently aware of the prices then current for precast pipe! And that the 
prices for the aforesaid three sizes of pipe were then respectively:— 

For the 96" pipe $34.00 
90" pipe 32.00 
84" pipe 30.00 

40 

These prices were, moreover,acknowledged by the City to be cor-
rect for use in the computation of "85% Progress Payment Certificates". 
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ln the Tlie evidence on tliis point is most clear and satisfying. It toill 
Court of be found in Volume V, at p. 2073, being part of Exhibit C-14. One has 

umg'sjienci. pAace t b e s a a d pi-ices in a fourth column alongside of those men-
No. 5 tioned in the Appellants' Factum atp. 19 to realize the inaccuracy, the 

of'theactum unfairness and uujustess of the evidence upon which the Appellants' 
Respondents would rest their case. 
the Heirs of 
the late John 
-u. I'biiiips. The aforesaid prices of $34.00; $32.00 and $30.00 were evidently 
courtCofhe those which prevailed before the mix of the cement in Phillips' pipe was 
King s Bench changed to the 1 : 1 : 2 proportion which the Appellants concere increas-
(coi!thiued)3 e(1 t l i e c o s t o f t i i e pipe 6y 14%. On the Appellants own admission there-

fore, on a comparative basis, the said prices should be increased after 
1924 by the addition of 14% which would bring them to $38.70, $30.48 and 
$34.20 respectively. 

It will be noted, moreover, that the price for the aforesaid "85% 
Progress Payment Certificate" for the 84" sewer, was later found to be 
wrong and on tbe 14th of May, 1919, the Comptroller was notified that i 
there had been a typographical error and that the price of $80.00 per 
lineal foot "should have been $80.00 per lineal foot" for the 84" sewer 
(Yol. Y, p. 2076). 

The point to be emphasized with respect to the foregoing is that 
the prices set out in Exhibit C-14 (Yolume Y, p. 2073) are all higher than 
any of those shown as "fair selling prices" for the corresponding sizes 
of pipe on Hopkins' Schedule "A" or those set out ou p. 18 and p. 19 of 
the Appellants' Factum or on Table "B" annexed thereto or ou tbe Ap-
pellants' Exhibits P-15, (Volume XI, p. 5352) and P-18, (p. 5362). 30 

The question may well be asked as to why these prices 
($34.00), $32.00 and $30.00, or with the 14% increase allowance, 
$38.76, $36.48 and $34.20) were carefully omitted from all of the 
aforesaid compilations and particularly from Hopkins' computa-
tion. It is now easy to understand why Hopkins would not swear 
as to the accuracy of his table or its figures and why be said "I 
do not guarantee these prices" (Volume III, p. 1177, line 13). 

The answer, tbe Respondents suggest, is tbat tbe figures were not 40 
mentioned for the express purpose of endeavouring to show Phillips' 
prices in the worst possible light when some ten years after the formal 
agreement wherein the City acknowledged such prices as the then cur-
rent fair prices, a political vendetta commenced between certain Borough 
officials and those who, for political or other reasons, desired to displace 
or even replace them. 
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The prices paid by Creem directly to the Lock Joint Company, In tlie 
which Company Creem said "made pipe and billed me and I paid for it", Court of 
were acknowledged by the City of New York in 1918 to be $34.00, $32.00 
and $30.00 and Plaintiffs' witness, Ahrens of tbe Lock Joint Company No. 5 
swore that liis company never sold pipe at unfair prices (Yol. I l l , p. dfie

ti,Ia<t",r' 
1284, line 2). A fair conclusion of the matter is that the prices of the Respondents 
Lock Joint Company, of Hart and of the others on which Hopkins' theo- dud John 

jq retical computations were based, were carefully handpicked, low prices M- rhiiiips, 
- in most cases mere quotations as distinguished from actual sales. cou?t6ofhe 

This conclusion is further supported with regard to two other sizes of Ring's Bench 
pipe - 42" and 48" - the "fair selling prices" of which are set out at p. 18 (continued) 
of Appellants' Factum as follows:— 

Prior to Subsequent 
Size of Pipe 1924 to 1924. 

42" $5.18 $5.95 
48" 6.58 7.54 

20 
Here again the Respondents ask why quotations of $7.50 and $9.25 

respectively for the said sizes of pipe given by the Hart Co., to Paulsen, 
as testified to by Mary Ryan (Exhibit P-18: Yol. XI, p. 5365, lines 10 and 
11) are not accepted as the "fair selling prices" in lieu of the lower figu-
res set out in the Appellants' Factum at the page cited? The inevitable 
answer is that already suggested. The object of the testimony was to make 
the Avorst possible case against Phillips. On the other hand, the result 
of such conduct on the part of the Plaintiffs is that the Court lias been re-
quested to accept, as evidence of ""fair selling prices", statements which 

3° are absolutely unreliable. 

The cursory analysis of prices which the Respondents make in the 
present memorandum is not in any way to be interpreted as an admis-
sion of the relevancy or legality of the so-called "fair selling prices" 
which the Respondents have denied throughout. We are merely endeavou-
ring to indicate that each contract had its O A V N difficulties; and any 
shrewd business man calculated accordingly. 

4Q It is fair to assume that the price charged by Phillips for each con-
tract depended upon the particular difficulties of the work in each indivi-
dual instance as we have already suggested. The extension of credit in 
large sums for a long period of time and the ever-varying difficulties of 
delivering the pipe at the site of the contract could be assigned as fair 
reasons for any variation in prices. The latter assumptions would certain 
ly be more fair to the heirs of a deceased than to conclude, as the Appel-
lants ask, that the prices varied by reason of a conspiracy which has in 
no way been established. 
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(continued) 

Iii any event, from tlie record, it would seem tliat each contractor 
had his own reasons for buying Phillips' pipe. The Appellants did not 
ask very many of the contractors what such reasons were hut those who 
were accorded an opportunity to explain, for instance, Paino, Creem, 
O'Rourke, indicated that they did so because they could not get delivery 
elsewhere or that they did not wish lo make it themselves, or that it was 
cheaper than they could manufacture it for themselves. And again we 
say that there is in the present record 110 possible way of making a satis-
factory comparison of the actual prices charged by Phillips and those for 
which his competitors later suggested they might have been willing to 
have carried out the 'contracts had the contractors been prepared to deal 
with them which is by no means at all certain. 

10 

Let us, without burdening the present notes, review the facts relat-
ing to some of the various contracts and contractors. An exhaustive study 
would he merely confirmatory of the general characteristics which fol-
low. 

20 

THE PAINO CONTRACTS 

Take, for instance, the case of Paino. He carried out many con-
tracts for the City. Some he completed with Phillips' pipe and some with 
pipe of his own construction and manufacture. 

(a) BROADWAY: 

As to the pipe for this contract (C-204, Volume VIII, p. 3895) Phil- 30 
lips' agreement with Paino was made on the 5th November, 1924, (Volu-
me VIII, p. 3766). 

Paino said with respect to the prices charged for Phillips' pipe 
"That is why I could not use my pipe. That was 'cheaper than I could 
make it for". (Vol. I l l , p. 1113). Again at p. 1114 line 28. — 

"Q. You were satisfied to pay these prices? 
A. Yes". 

40 
The Court is respectfully requested to refer to and examine the con-

ditions of Phillips' contract with Paino in this instance which will be 
found in Volume VIII at pp. 3766 to 3768. It will be seen that under the 
heading "Terms" (p. 3767) Phillips financed Paino and agreed to wait 
for his payment until the City had paid Paino. This meant an extention 
of credit in the sum of $71,525. upon which there was still a balance owing 
more than a year later, on the 24th December, 1925, as appears from the 
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account rendered to Paino on the business-letterhead of Phillips which is In the 
reproduced at p. 3769 of the Joint Case. The contract moreover, shows ..court of 
that delivery was to he made "along the entire line of the work" and the K"1"r'!_I!('TI0'1 

quality was guaranteed to meet the specifications. Moreover, the contract No. 5 
provided for a saving of equipment to Paino in that Phillips agreed to o? theact"m 

lend "sealing forms for making joints". No evidence was made by tbe Ap- Respondents 
pellants as to the terms of payment or the conditions existing at tbe place the latejohn 

JQ of delivery with regard to tbe mere quotation prices for tbe pipe which phmiPH. 
they suggest are indicative of tbe "fair selling price". Tbe Respondents are cou?t6ofhe 

at a loss to understand bow any possible comparison of prices can be King's Bench 
made in tbe circumstances, with so many essential factors missing. (continued)38 

(b) 150TH AVENUE: 

As to the pipe to be furnished for this difficult contract (C-205) 
bearing in mind the large size of the pipe and the place where it had to be 
delivered (on one of tbe worst 'contracts let in Queens as already above 

20 described — see p. 13 et seq) can it be said tbat Phillips' prices were un-
fair in the circumstances? Phillips' contract with Paino is dated 26th Fe-
bruary, 1925, (C-224, Volume IX, p. 4247). Tbe pipe used, was of the lar-
gest sizes being 90" and 96" in diameter. It was for delivery at the site 
of the job in the swamps and wet which there prevailed; it was guaran-
teed to meet specifications; it.was a contract for a large quantity of pipe 
of better quality than that of the Lock Joint Company set out in Exhibit 
P-15, (Volume XI, p. 5352 and following) and the contract was made by 
Paino with the supplier upon whom he was certain he could rely for deli-
very and it involved the extension of further credit to Paino by Phillips 

30 inihe sum of $240,160. 

We again emphasize that there is no proper basis of comparison. 

The theoretical "fair selling price" mentioned on p. 19 of Appel-
lants' Factum was arrived at by Hopkings who used records which were 
not produced before tbe Court (Volume XII, p. 1177) and none of tbe 
terms and conditions of tbe mere "quotations" relied upon by Hopkins 
are of record for comparative purposes. Moreover Exhibit P-15, (at Vo-

4 0 lume XI, p. 5355) shows tbat tbe Lock Joint Company made no 90" or 96" 
pipe whatsoever in tbe year 1925. Thenearest approach to it was a relative-
ly small amount of 84" pipe which it is pretented was delivered in Wor-
cester, Mass. No evidence whatsoever was made as to tbe physical con-
ditions at tbe site in Worcester where delivery was made, tbe difficulties 
of tbe work, or the terms of payment. 

Likewise Exhibit P-18, Hart & Co's lists of "sales and quotations" 
(Volume XI, p. 5362 et seq.) shows tbat this company sold no pipe larger 
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than 42" in 1925 and that there was only one sale of this size—on the 27th 
of June (p. 5363, line 22). There is no evidence whatsoever as to the quan-
tity sold nor the details of the conditions of payment and delivery. Mrs. 
r,iooney (Mary Ryan) agreed that "the prices varied according to the 
place where delivery of pipe had to be made' (Volume III, p. 1298, line 
3). As a matter of fact, Hart, whose prices were used for comparative 
purposes, was forced to admit at the nine he testified, that (Volume II, 
p. b3o, line 18 and following) he had never sold any reinforced concrete 
^ipe prior to 1930. 

"Q. Have you ever sold any reinforced pipe? 
A. We have last year. Not previous to that. 

Q. Not previous to that? 
A. No, sir. 

I t would seem to the Respondents that this gent leman is scarcely on 
a Avitness upon Avhoni much reliance should be placed Avith respect to testi-
mony as to the fa irness of the pipe price al legedly charged by the de-
ceased Phi l l ips a considerable number of years pre\rious. 

(c), Farmers Boulevard: 

The contract for this seAver Avas aAvarded on the 6th of August, 
1925. It is Exhibit C-266 (Volume Xp. 4531 e seq.). Phillips' proposal to 
Paino for pipe for this contract is Exhibit C-225. It Avill be found in the 
same volume at p. 4527. By its terms (p. 4528) it may be seen that here 30 
again Phillips financed Paino to the further extend of $225,000 and he 
agreed to Avait for payment of his pipe until "after you (Paino) have re-
ceived payment". Similar guarantees Avere again given to Paino as to the 
quality of the article, as to the place of delivery and sealing forms Avere 
loaned. In the circumstances what comparison can be made by reference 
to Hart's prices and to tbose to the Lock Joint Company? Hart sold no 
pipe Avliatsoever in 1925 over 42". (Volume XI, p. 5363, line 21) and then 
there Avas only one sale—on the 27th of June. 

B .. • - 4Q 
Again, no evidence of any of the relevant detai ls Avhich Avould he 

necessary in order to make a fa ir comparison! 

(d) Hayes Avenue: 

This contract Avas let iu 1926. It is Exhibit C-207. (Volume XI, 
p. 5103). Phillips' contract with Paino is Exhibit C-226 (Volume XI, p. 
5048). Here again, a feAV months after extending credit to Paino in the 
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large sums above mentioned on tbe other contracts, Phillips financed the In the 
contractor to the extent of $119,520. (p. 5049). It will be noticed that Court of 
Phillips' prices of $33.00 and $30.00 in 1926 for the 96" and 90" pipe com-
pare very favourably with those acknowledged and accepted by the City NO. 5 
of New York in 1918 as set out in the 51st Street contract "85% Progress 
Payment Certificate". And it should be remembered that, according to Respondents 
the Appellants' own calculations and admissions, from and after 1924, [)'g lafejohn 

2Q Phillips was entitled to an extra 14% allowance for the additional con- .u. Rhiinps, 
crete and reinforcement incorporated in his pipe. cou°teofhe 

King's Bench 
This contract between Paino.and Phillips was made on the 20th ^nmkd)38' 

October, 1926. On November 21st, 1927, the contractor was still indebted 
to Phillips in the sum of $4,664. (p. 5051). 

Again, the same remarks apply to the quotation prices of Hart and 
the Lock Joint Company upon which the Appellants would rely for pur-
poses of comparison. In 1926 the Lock Joint Company made 90" or 

20 96" pipe whatsoever (P-15, volume XI, p. 5356) and the Hart Company 
dealt in nothing over 48". The record is devoid of any details as to the 
terms of payment and delivery, etc., all of which, we submit are neces-
sary for the purpose of arriving at any fair comparison. 

(e) 124th Street, Sutphin, 

Tuckerton. 

30 These contracts (Exhibits C-208, 209 and 210) were let in 1927. A 
similar analysis of these could be made and the same remarks as above 
apply thereto. The Hart Company made only one sale of 60" pipe (Vol. 
XI, p. 5368) and nothing over that size in 1927. 

In conclusion, with respect to the contracts carried out by Paino— 
a man who fought with Phillips and who only bought pipe from him 
when his price was right, according to Paino's own practical appraisal 
—we submit tbat the evidence of Paino, the realist, who purchased and 
paid for pipe which he used—and which was one hundred per cent per-
feet, should be accepted, rather than the evidence of Hopkins, the theo-
rist, whose complex computations and "fair price" charts he would not 
even undertake to swear to as correct (Volume III, p. 1177). 

Incidentally, the activities of Paino, (recited in our Factum at p. 
33, line 31 et seq., and as above set forth) blast all suggestion of the 
existence of a monopoly by Phillips. 
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20 

A P P E L L A N T S H A V E N O C L A I M A G A I N S T T H E L A T E J O H N M. 
PHILLIPS OR HIS HEIRS. 

Tliere is absolutely no evidence whatsoever that Phillips is in any 
way responsible to tbe Appellants. Despite the reckless allegations of 
the Declaration the evidence shows that he had nothing whatsoever to do 
with the bids made by tbe various contractors who tendered on work in 10 
Queens. Some of them—Elkin, for instance,—never met him, and a num-
ber of them only dealt with him regarding precast pipe after they had ob-
tained their contracts from tbe City of New York and bad been committ-
ed to carrying them out at fixed prices—Creem, Carey, O'Rourke, Tur-
ner, Sclilemmer. 

Tbe record makes it amply clear moreover, that there is no direct 
relationship between -the cost of tbe sewer and tbe charge for pipe which 
was incorporated therein. This is quite evident with respect to the Brin-
kerhoff Avenue contract where Pauisen, who obtained a price of $7.50 
and $9.25 per foot for pipe from Hart & Co. (Mrs. Ryan, p. 982, line 34) 
bid against Muccini & Decker who allegedly paid Phillips $19.50 per foot. 
Paulsen's bid was $48,071 in excess of that of Muccini & Decker to whom 
•the contract was eventually awarded. Paulsen bid $296,496.00 (our Fac-
tum p. 37, line 31) and the bids of Muccini & Decker totalled only $248,-
425 (our Factum p. 38, line 33). 

The situation cannot he more clearly explained than in the apt 
maimer in which Chief Engineer Tuttle sets it forth: 3,, 

". . . I would say that the whole story as to cost might he sum-
marized by emphasizing the fact that the cost of constructing trunk 
sewers in one locality is not comparable with that in another un-
less the working conditions are the same. In all Boroughs it is the 
practice to pay for sewer construction on the basis of the cost of a 
single linear foot, this cost including the furnishing of all the ma-
terial as well as the work of excavating, pumping, sheeting, brac-
ing and backfilling. In some of tbe work tbe cost of tbe material 
undoubtedly makes up tbe major portion of tbe total expense, while 4() 

in others it may become a minor matter. Any comparative state-
ment limited to tbe cost per foot of sewer construction in one lo-
cality has, therefore, very little value in so far as it relates to 
another locality unless similar conditions obtain. 

(Volume XII, p. 5506, line 39.) 
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Mr. Tuttle further clarifies the matter (Yol. XII, p. 5508) when he In the 
says:— court of 

King's Bench 

"I might add that this office makes a compilation each year No. 5 
as to the cost of work carried out in the entire City in comparison ^thfnctura 

with that disclosed by the final estimates. The records have been Respondents 
published in my Annual Keports up to the close of the year 1925, the late John 

JQ and an examination of them will show that the total final estimates M. Rhiiiips, 
for sewer improvements in the Borough of Queens are within the courteofhe 

total cost of the work done. Of course there are exceptions where King's Bench 
costs greatly exceed the estimates while, ou the other hand this con- (continued)3 

dition appears to have been more than offset by cases where the 
costs are lower than anticipated." 

(NOTE. The comparative Table of final estimates referred to by 
Mr. Tuttle is found in D-l at p. 328. A photostatic copy 
thereof is annexed to our Factum as Appendix "A") 

20 
Not a single contractor was asked if he would have undertaken to 

do the job for anything less if be had been able to purchase pipe at a lower 
figure or if his labour or any other ingredients had cost him less money. 

Again, we point out that there is not one word of evidence to estab-
lish that the City of New York hassuffered damages in an ascertainable 
amount whatsoever. The only proof attempted by the Plaintiffs was that 
based upon the theoretical computations of the witness Hopkins which 
have been discussed above. The Appellants ask the Court to permit them 
to subtract tbe figures arrived at by this accountant gentleman as tbe 
"fair selling price" from prices allegedly paid to Phillips and to say that 
the difference between the two figures represents the amount of damages 
—all without establishing any common grounds of comparison, by rea-
son of the fact that the record is devoid of all evidence relating to any 
sales of pipe other than those of Philllips himself. 

It is, moreover, very difficult to understand how any claim whatso-
ever can be advanced with respect to most of the contracts mentioned in 

40 the present suit by reason of the fact that they were awarded at figures 
lower than the estimates made by the City and Borough officials as will 
appear from the following: 

I. MUCCINI AND DECKER CONTRACTS, 
( a ) Grand Avenue — (C-l , No . 248) 

30 

By Paragraph 26 (a) of their Declaration the Appellant)? claim 
that Phillips overcharged the contractors $21,250.96 on this contract which 
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in the w a s a warded -co Muccini & Decker on tlie 17tli of September, 1924, on a 
r cou r t of bid of $240,883.91 or 86% of the estimate which estimate was $279,940.25. 
kmg'sBeneh - j\Xucciiii & Decker paid (according to their records, not the records 

No. 5 of Phillips,) a lump sum of $97,000 for precast pipe (C-86: Vol. VII, p. 
l"he Factum qqpoA 
of the O d U J j . 
Respondents 

tile i"T,7oi°n Phillips evidently waited a year for payment and, at the end of 
m. l'hiiiips, 1925, was still owed $122,300 on this and lour other contracts, totalling 
courtCofhe $339,700.63, for which he had supplied pipe to Muccini & Decker in 1925 ''" 
King's Bench qj. 3309). In the interval he took all credit and other risks and, despite 
(continued)38' Lne fact that the bid Avas 14% under the estimate, the State of Now York, 

by its action, concludes that the Phillips' Heirs should be condemned in 
its favour for a sum of $21,251.96. 

(b) Queens Boulevard—(C-l, No. 256) 

By paragraph 26 (b) of their Declaration, the Appellants claim 
$23,464.33 from the Heirs of the late Mr. Phillips. The record is absolute- 9,, 
ly devoid of a single Avord of evidence respecting this contract. Decker 
testified as to a number of contracts betAveeu his firm and Phillips but did 
not mention this one. In any event it was AAArarded at 77% of the estimate 
price. The bid of 'the Decker firm using Phillips' pipe Avas 23% under the 
estimate computed by the City of NeAv York. The Kespondends submit 
that, by 110 stretch of imagination can it therefore be pretended that the 
City suffered damages in this case. 

(c) Rockaivay Boulevard—(C-l, No. 320, p. 7) 
3 0 

A claim of $34,615.42 i s advanced by Paragraph 26 (1) of the De-
claration regarding this contract. The only proof relating to the matter 
is that the contract Avas f i led; the contractors Avere asked if the Avork had 
been done and if they had been paid for their Avoqk to Avhich questions 
they replied aff irmatively. Here again the claim of the Appel lants is 
utterly incomprehensible. The est imate Avas $250,466. The bid $165,616.20. 
The completed job cost $173,202.06. In other Avords, Avith Phil l ips' pipe be-
ing used by the contractor, the con-tract Avas aAvarded at 56% of the es-
t imate and Avas actually carried out at a sum of $77,263.04 below the es-
•timate. But, to mention the said f igures, clearly disproves the claim. 

(d) 121 st Street—(C-l, No. 319, p. 7) 

The Appel lants 'claim $9,708.62—Declaration, Paragraph 26 (n ) . 
Here again the facts negative the claim. This contract Avas also aAvarded 
at 60% of the est imate and Avas actually carried out a t a cost of $23,352.76 
beloAv the estimate. The est imate Avas $68,521.30. The bid Avas $45,168.54. 
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The cost was $47,123.77. And Phillips' pipe was here used in a contract In the 
executed at a saving totalling practically one-third of the estimated cost. .Court of 
Such proof surely dispels any suggestion of damages! Uing l_Benc1' 

No. 5 

(e) Ditmars Avenue — (C-l. No. 318, p. 7) <?ek»actum 

Respondents 

This contract was let to Muccini & Decker at 91% of the estimate. ^ î tejohn 
1 0 The estimate was $38,862.50 and the contractors bid of $35,556. was the m. raniips, 

lowest of six bids. Notwithstanding these facts the Appellants suggest cou°teofhe 

to the Court by Paragraph 26 (r) of their Declaration, that the late Mr. Kings Rend, 
Phillips' Estate should be mulcted in their favour to the extent of $7,- (continued; 
489.35. 

( f ) 108th Street — (C-l , No. 308, p. 7) 

A claim of $5,243.68 is advanced with respect to this contract. De-
claration 26 (i). Here again we fail to understand how a claim for dam-

20 ages can be attempted. The bid was $16,456. under the estimate, an equiva-
lent of 89% thereof! 

(g ) Brinlcerhoff Avenue — (C-l , No. 303, p. 7) 

$40,463.21 is claimed from the Heirs Phillips (Declaration, Para-
graph 26 (h).) This contract is that upon which Paulsen bid after hav-
ing obtained prices elsewhere than from Phillips for his precast pipe — 
from Hart at $7.50 and $9.25 per foot. Despite the computation of the 
Appellants that Muccini & Decker paid Phillips an average of $19.43 per 

30 foot their bid was considerably below that of Paulsen as above pointed 
out. 

While it is scarcely necessary for the purpose of the Respondents 
similar remarks can undoubtedly be made con'cerning the balance of tbe 
contratcs carried out by Muccini & Decker. As Chief Engineer 
Tuttle has said, for good reason, in certain cases estimates were 
exceeded by bids, but the foregoing evidence merely goes to demonstrate 
clearly the truth of the proposition advanced by the Respondents that 

. 0 there is no direct relation between the cost of the pipe and the amount for 
which the contractors were prepared to Carry out the completed contracts. 

II. PETRACCA AND PETERSEN 

130th Street Contract (C-l, No. 315, p. 7) 

By their Declaration (Paragraph 32a) Plaintiffs claim $5,926.56 
as damages on this contract. Here again their unsatisfactory bookkeep-
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ing methods and the inaccuracies of Hopkins' computations are clearly 
evidenced. The pretended claim as set out in Table "A", (Item ii) an-
nexed to Plaintiffs' Factum is shown at the sum of $6,250.08 which does 
not agree with the Declaration. Peterson, a former superintendent of 
Phillips', thought Phillips' pipe "was tbe best sewer pipe in tbe country" 
(p. 070, lines 18 et seq.). He had made it himself for Phillips and regar-
ded it as "a pipe vastly superior to the one specified" (p. 1)68, line 14). 
When Peterson himself went into the contracting business and was awar-
ded the above contract he used Phillips' pipe and asked for quotations 
from 110 other company (p. 965, line 16). He and his partner, Petracca, 
were content to pay a lump sum of $9,U(J0. for the pipe required on their 
contract. There is not a word of proof as to how the bid in this case Avas 
computed. With Phillips' pipe used to carry out the job the bid Avas 85% 
of the estimate and Avas the loAvest of seven bids. The estimate Avas $34,-
918.30. The I O A V bid Avas $29,677.25 and the final cost of the contract Avas 
$32,388.70. It Avas a relatively small contract and Avas finally executed 
at $2,529.00 beloAv the estimate. Again surely no damages exist here. 

III. EVERETT CONSTRUCTION COMPANY. 
Brinkerhoff Avenue — (C-l , No* 296, p. 7) 

10 

20 

The Plaintiffs' claim (Declaration 25a) is $160,521.04. This 
amount does not agree Avith Hopkins' computation (Appellant's Factum, 
Table "A", Item 10). The Everett Construction Company obtained this 
contract by an assignment from Riverdale Construction Company (p. 
869, line 35). In other Avords it had already been aAvarded at a fixed pri- 0 . 
ce before the Everett Company came into the picture. The bid of the as- ° 
signor, Riverdale Construction Company Avas made up in its OAvn office 
(p. 774, line 29) "by the estimators Avho are in our office..." (idem ,line 
40). Elkin, the superintendent of the company, said "I helped to make up" 
(idem, line 30) Mr. Elkin testified (p. 780) : 

"Q. Did you knoAv John M. Phillips? 
A. No, sir. 

Q. You never met Mr John M. Phillips? 40 

A. No, sir." 

The price of precast pipe in the estimates used by Elkin and his 
company Avere supplie by Decker (p. 783) A V I I O "financially interested in 
these jobs if Ave got tbe jobs" (p. 777). On such evidence Phillips could 
hardly be said to be responsible for tbe amount of the bids complained 
of. 
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IV. OXFORD ENGINEERING COMPANY In the 

150th Streret — (0-1, No. 263, p. 7) Kinĝ Bench 
No 5 

Again, another discrepancy between tbe claim in the Declaration The Factum 
(Paragraph 24a) and Table "A" to Appellant's Factum (Item 9). This £f

es
th

0
e
ndents 

contract was awarded in 1925 to the Oxford Company on its low hid. Ac- the Heirs of 
cording to Everett the Vice-President of the said company — which was 6 i>hmf °s

hn 

10 in liquidation a year later, in 1926 — "Phillips quoted a lump sum of before' the ' 
$117,000. for the pipe required on the said contract. "Mr. Deegan and I %,ncb 
got the price and Mr. Deegan turned it over to the rest of the members of jg March 1938. 
the Corporation and they accepted it" (p. 869). Phillips "guaranteed the (c'ontinue(0 
pipe to be watertight" and also "guaranteed delivery Qf the pipe close to 
the trench" (p. 871). He evidently extended credit as he only "wanted 
$25,000 in cash" (p. 871, line 31). In the case of this company there was 
a definite credit hazard as the company was in liquidation the following 
year. The work on this contract was only completed on October 14th, 
1926. If Rhillips' pipe price was used in computing the amount of the bid, 
it was in any event only 1% above the estimate. In such circumstances, 
with no further enquiry made by the Plaintiffs as to 'costs of working con-
ditions, how can any valid comparison he made and how can it be pre-
tended that there was anything wrong in the premises. 

V. THE NECARO COMPANY CONTRACTS. 

The testimony of Mr. Carey, Vice-President and General Manager 
of the above company, which had completed "above ten million dollars 

30 worth of work" (p. 665, line 5) in Queens ,affords little consolation to 
the Plaintiffs. Two contracts are complained of. One with regard to 
Amstel Avenue (C-l, No. 276, p. 7) and the other concerning 150th Street 
No. 2, (C-l, No. 279). 

The bids on these contracts were made anfl delivered before Mr. Ca-
rey or any of his partners knew Phillips! (Carey p. 667, line 40.) 

"Q. In both cases, Mr. Carey, I understand you purchased 
the pipe from Phillips after the contracts had been awarded to 

40 your 'company? 
A. That I believe is correct. B u t I — 

Q. That is what I understand. 

Mr. Goudrault: Let him answer. 

Mr. Cook: He is answering. 
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Mr. Goudrault: No, you are interrupting Mm. 

What is your answer? 

The Witness: That I believe is correct. 

Mr. O'Donnell: You did not have anything to do with Phil-
lips before you made your bids? 

The Witness: Nobody representing us, including myself, 
saiv Phillips or anyone representing him; and 1, and I believe that 
is true of all of my partners, had never met Phillips, until some 
time following the delivery of bids." 

The unfairness of the Appellants is again most pointed. No men-
tion whatsoever is made by them of a number of other contracts which 
the Necaro Company carried out on bids which were considerably under 
the estimates. The attention of the Court is directed particularly to C-l, 90 
Numbers 301, 302 and 231, the bids wherein were respectively 87%, 85% 
and 90% of the estimates. Even on Contract No. 301, when bids were not 
called for Type "A" tbe Necaro Company's bid was greatly below tbe es-
timate and all were executed with the same pipe! In any event Carey's 
evidence is clear — PMllips had no connection with or bearing upon tbe 
bids made by his company. How then can the Appellants pretend to 
claim damages from Ms heirs? 

VI. THE AWIXA CORPORATION CONTRACTS 

TMs company built the Jamaica disposal plan having bought the 
contract from Welsh Brothers "after we had been second bidder ou it". 
(Schlemmer p. 1017, line 9). "Our bid was $1,097,000 and tbe Welsh bid 
was $1,051,000. That is in round figures" (idem, line 43). A relatively 
small amount of pipe was required and it was purchased from Phillips 
for a lump sum of $15,000. Ou the evidence it is clear that Schlemmer on-
l}r negotiated with PMllips after his company had acqmred the contract 
for the job from Welsh Brothers. In other words both Welsh Brothers 
and Awixa Corporation were bound to carry out their contract at a fixed 
price before Schlemmer negotiated with PMllips (p. 1029, line 20) whose 
only interest in this contract, which exceeded a million and a half dollars, 
was the sale of 695 feet of pipe for a relatively negligible sum of money 
in comparison with the total cost of the sewer — sometMng less than 1% 
The point is that, despite the charge of the Appellants, the Awixa Corpo-
ration's bid was in no way bas©|d on PMllips' prices. 

30 

40 

Likewise, regarding the Jamaica Avenue contract which "was 
bought from the Riverdale Construction Company" PMllips' prices in no 
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way influenced the bid of the Awixa Corporation as it, and is assignor, In the 
Riverdale Construction Company, had already bound themselves to the Court of 
City of New York to carry out the contract at a fixed price before the King'lBei,c1' 
pipe was purchased from Phillips (p. 1036). ^ No . 5 

of the 
"Q. Do you remember the price you paid Phillips for the Respondents 

pipe used in that particular job? filiate John 
10 A. That is the one we had this morning, that we paid him kfore'the* 

$167,000, a flat sum. S c i n c h 
19 March 1938. 

Mr. Hacketts After you had beat him down from a higher (continuecl) 

price — 

The Witness: From about $174,000 down to $167,000. 

20 

Mr. Hackett: And you beat him doion after the assignment 
had been ratified by Connolly? 

The Witness: Yes." 

The evidence shows conclusively that the Awixa Corporation pur-
chased these contracts based upon its own figures and that subsequently 
it made tbe best arrangement it could for the acquisition of the materials 
to carry out the contracts. Such was undoubtedly the situation with re-
gard to any of the contracts in which it was interested. Phillips was in no 
way shown to have influenced this corporation's bids which were in com-

30 petition with those of other contractors. 

VII. HIGHWAY IMPROVEMENT AND REPAIR COMPANY 
CONTRACTS. 

The Court will remember the testimony of Mr. Turner, President of 
the above company, which had carried out about "75 or 80" construction 
contracts in Queens from 1924 on (Vol. II, p. 722, line 8). His testimony 
was unequivocally to the effect that Phillips had nothing whatsoever to 
do with the amounts, of his company's bids on the contracts which it was 
awarded. Gonzalez, the Company's Engineer, "was in charge of all the 
estimations" (p. 729, line 31). The bids were prepared in Turner's office 
by the said Engineer with whom the price of materials was discussed. 
Turner relied on Gonzalez's knowledge of the matter and between them 
they agreed on the prices (pp. 729 and 730). Phillips had nothing whatso-
ever to do with the bids. It was only after the'contracts had been awarded 
to Turner's company that be had any discussion with Phillips regarding 
them. A description of his discussions with Phillips will be found at p. 
736, lines 36 and following to end of p. 738. The computations of the Tur-
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ner Company as to the cost of precast pipe were clearly made indepen-
dently of Phillips. Ultimately the contracts were assigned and Turner 
swore that Phillips had nothing to do with the assignments (p. 753, line 
35). In such circumstances we fail to see how the Heirs of the late Mr. 
Phillips are liable to the Appellants. 

VIII. CREEM AND DUIT, INC., CONTRACTS. 

Creem wi l l he remembered as the contractor who acquired the 51st 
Street contract by assignment from Sigretto in September, 1918. The as-
signment was completed before Phil l ips and Creem ever met. Creem, re-
ferring to Phillips, said "never saw him, or, as far as I knoAV, ever heard 
of liim" (p. 303, line 34). No arrangement Avhatsoever liad been made for 
the purchase of pipe prior to Creem's acquisition of the contract after 
Avliich, it Avill be remembered, be made arrangements to deal directly Avith 
tbe Lock Joint Company under circumstances Avliick have already been 
discussed. Later, in the years 1924 and 1925, Creem carried on business 
under the corporate name of "Duit Inc" of Avhich lie Avas President (p. 
32G) and Treasurer (p. 327, line 24). The price of $35.00 for 96" pipe, paid 
to Phill ips by Creem in these later years Avhen dealing directly Avith him 
regarding the Fisk Avenue contract in 1925, compares favourably Avitli 
that accepted and acknoAvledged by the City in 1918 regarding the 51st 
Street contract. 

10 

20 

(a) FisTc Avenue — (C-l, 236, p. 6) 

The bid of Creem's Company Avas 94% of the estimate. The Appel-
lants by their Declaration (Paragraph 21a) claim $31,792.68 on this con- 30 
tract, Avkicli claim does not agree Avitli that of $37,822.18 set out as Item 
6 on Table "A " to their Factum. Merely another instance of unreliable 
calculation. 

In any event the City can scarcely be said to have suffered damage 
Avken it aAvards a contract at a figure of 6% beloAV its OAvn estimate of 
the fair cost of the job. 

On the basis of similar reasoning by the Appellants, one Avonders 
Avhy they omit to advance a similar claim on the Way Avenue contract 
(C-l, No. ^33) Avhere the hid of Duit Inc — again using Phill ips' pipe — 
Avas 95% of the estimate. 

(b) Farmers Boulevard — (C-l, No. 270, p. 7) 

The total amount of the Avork involved in this contract was $1,122,-
508.43 (Creem p. 367). 
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Creem paid a lump sum of $366,000 to Phillips for the pipe used In the 
on this contract (p. 329) and Creem evidently arranged to assist Phil- „c°wt of 
lips in the matter of financing the making of the pipe as Creem testified rv'in°'l_Be,,c1' 
"Phillips was not able to finance all the pipe^ making and he borrowed No. s 
money and assigned the payments. The cheques were drawn to 'Daniel ™ theactum 

J. Creem', Assignee of Phillips" (p. 329, line 23). Respondents 
the Heirs of 
the late John 

JQ One has but to read the evidence of Creem to realize that he was in m. Phillips, 
no sense a philanthropist. A shrewd, astute business man, it can scarcely courtVf116 

he assumed that, when he undertook to pay Phillips $366,000 for the pipe King s Bench 
required for this 'contract, he was overpaying him, particularly when he (continued)38' 
assisted Phillips to finance the undertaking. In any event, the Appelants 
made no attempt to elicit from Mr. Creem any information as to the man-
ner in which lie and his company compiled their bids. Again, for the fur-
ther reasons already discussed, no proper comparison of costs, could be 
made by taking the bare quotations of Hart or of the Lock Joint Compa-
ny. As a matter of fact the latter Company had no sales of 96" pipe in 

20 1924 (p. 5354) at which time Phillips was, in any event, making better 
pipe than the Lock Joint Company and his undertaking was to deliver it 
alongside the trench under the there prevailing adverse physical condi-
tions which Creem described. (Volume I at the bottom of p. 362 and at 
the top of p. 363). Moreover, the Hart Company made no sales of 60" 
pipe in 1925; and the Lock Joint Company had only two, for relatively 
small amounts in South Amboy, N. J., (Vol. XI, p. 5355, line 40) the 
prices of which, as a matter of fact, varied 40% for the same diameter 
of pipe when sold by the same vendor to the same purchaser for delive-
ry in the same City at identical times. This proof — adduced by the Plain-

30 tiffs themselves — establishes beyond dispute that pipe prices fluctuated 
with other suppliers even as they may have with Phillips. This is true of 
any commodity but it establishes with finality that comparisons are worth 
less in the absence of identical conditions. 

On the evidence of record, we submit Your Lordships cannot rea-
sonably be asked to conclude that Phillips' prices to Creem and Duit Inc. 
were anything other than proper. 

IX. H. J. MULLEN CONTRACTING COMPANY CONTRACTS. 
( a ) Norwood Place (C-l , N o 198, p. 5) 

The bid for this contract was 85% of the estimate. The estimate was 
$365,872.85. The hid was $311,855. The final cost was $313,214.68. In other 
words, it was carried out with Phillips' pipe at $52,567.97 below the esti-
mate. Again there can he no damage in this instance. 

The unfairness of the Appellants is once more emphasized by their 
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in the failure to refer the Court to the Liberty Avenue contract (C-l, No. 184) 
Kin-'s itench caViae(l 0111 by the same company, likewise using Phillips' pipe, when their 

— low hid was only 61% of the estimate. This contract was carried out at a 
No. 5 

L*he Factum final cost of $65,466.56 less than the amount of the estimate. No evidence 
Respondents w a s n u u le by the Appellants as to why the alleged prices were paid to 
thelate' john Phillips and no proper proof was made of the actual payments. The wit-
m. Phillips, ness Hastings stated that cheques evidencing the payments existed but , _ 
He fore the 1 (J 
Court of that they were in the hands of the Department of Justice at Washington 
1V'Mâ rci\e 1938. (l>- 422). No attempt was made by the Appellants to obtain the said che-
(continued) q u e S . 

(b) 158t/i Street — (C-l, No. 281, p. 7) 
For this job a lump sum price was paid to Phill ips "for the pipe 

he actually furnished" (p. 426, line 33). Said Hastings, "the execution 
of the job on 158th Street was a very difficult piece of construction . . . 
Ave had 12 feet of Avater AAdiicli Ave had to get out of our trench before Ave 20 
could lay any pipe . . . it Avas a treacherous piece ol' Avork" (p. 423). The 
attention of the Court is particularly directed to Mr. Hastings' descrip-
tion of this contract at p. 423 and p. p. 424. It Avas carried out at a time 
Avlien "there Avas a good deal of labour unrest and uncertainty as to pri-
ces" all of Avhich Hastings admitted had a bearing upon pipe prices (p. 
424, line 33 and folhwing). Hastings did not at any time disclose to 
Phill ips the amount of his bid. He paid nothing for obtaining the con-
tract. He paid Phil l ips a lump sum for the pipe Avhich he actually fur-
nished. "The pipe Avas delivered to the job and tbese conditions Avould 
hamper the delivery of the pipe to the job" (p. 426, line 5). 

I n the l ight of the d i f f i cu l t i e s Avhich Ph i l l ip s encountered w i t h res-
pect to f inanc ia l hazards , to labour and mater ia l costs , and Avith respect to 
del ivery, the record conta ins no evidence, Ave respect fu l ly submit , concern-
i n g these part icu lar contracts Avhich Avould j u s t i f y the conclusion to Avhich 
the A p p e l l a n t s have a sked the Court to come. 

40 
In conclusion, Ave aver that the Appellants have entirely failed to 

establish that Phill ips' prices AATere unfair or exorbitant and they have al-
so failed to proAre that the City of NeAv York suffered any damages for 
which it, or its "auteurs" are entitled to claim from the Respondents. 

THE WHOLE RESPECTFULLY SUBMITTED. 

MAGEE, NICHOLSON & O'DONNELL, 
Attorneys for Respondents, 

The Heirs of the late John M. Phillips. 

LOUIS S. ST. LAURENT, K. C., 
Counsel for Respondents. 
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_ I NO. 6 
Reply to Memorandum of Further References and Notes of the in the 
Respondents: the Heirs of the late John M. Phillips, Before King's Bench 

the Court of King's Bench. N - 6 
Reply to 

1U Memorandum 
During the argument in this Court, it was agreed that a few fur- of Further^ 

ther references to evidence would he supplied by tbe parties. It Avas, Notê ofthe" 
therefore, a great surprise to us to hava discovered that the attorneys Respondents: 
for the Respondents: the Heirs of the late John M. Phillips, have pro- lite John 
duced what is virtually a new Factum consisting of 50 type written pages, M . Phillips, 

Before the 
Court of 

We believe that the Appellants are entitled to make a motion to King's Bench 
have the said additional Factum struck out, but, as this would entail cou- 21 March 1938-
siderable delay, we would content ourselves Avith a brief general reply co-
vering tbe points raised in the said additional Factum, Avliick can be done 
in very few words. 

20 

Tbe Respondents vainly seek to explain tbe high prices charged by 
Phillips for pipe and to discredit the Appellants' calculations of tbe "fair 
price". Tbey are indignant tbat in establishing a basis of comparison bet-
ween Phillips' prices and the prices charged by other companies manufac-
turing precast pipe, tbe Appellants have produced evidence of prices char-
ged by other companies besides the Lock Joint Pipe Company. If your 
Lordships would compare Exhibit P. 15, Yol. 11, page 5352, which is the 
list of sales of tbe Lock Joint Pipe Company outside tbe Borough of 
Queens, from the year 1917 to 1927, with the prices at which pipes were 
sold or quoted by tbe other companies, you will notice tbat tbe prices of 
tbe Lock Joint Pipe Company are lower than tbe prices charged by other 
companies. The Appellants introduced evidence of prices charged by 
other companies as well as the Lock Joint Pipe Company in fairness to 
the Respondents. If the fair price was calculated and based solely on the 
prices charged by the Lock Joint Pipe Company, the average fair price 
would have been lower than it is now. 

40 
The Respondents devote a great deal of their time to criticizing 

what they call the "theorical computation" of Mr. Hopkins the accountant 
What Mr. Hopkins did was simply to make a mathematical computation 
from the evidence of prices submitted by thje officials of the different pre-
cast pipe manufacturing companies including the Lock Joint Pipe Com-
pany. Anybody could have done the same thing from the eviden'ce pro-
duced. If our opponents could find any error in the mathematical computa-
tion it was up to the mto point it out. 
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In the We Avisli to point out to your Lordsliips the fact that the evidence 
court of of the prices charged by the Lock Joint Pipe Company with which appa-

KmgsBench reilfqy o m . opponents can find 110 fault, has been given by Herman F. 
No. 6 Abrens, Vol. 3, pages 120-1 and 12G5. This witness, the Treasurer of the. 

Memorandum Lock Joint Pipe Company, has produced exhibit P. 15 at tbe trial of 
of Further this action, showing the prices at which the Lock Joint Pipe Company 
Note^of the«t»ld their pipe outside of the Borough of Queens. These prices, as given 
Respondents: by the said witness, have been placed in tabular form in our table B in jq 
the late1" John order to make the comparison easier between the prices of the Lock 
M. PHILLIPS, J oint Pipe Company and the prices charged by Phillips. 
Before the Court of ! 
King's Bench At page 1281, Vol. 3, this Avitness states that all the sales, Avhich 
(eoruinued)'38 appear on Exhibit P. 15, Avere actually made by the Lock Joint Pipe Com-

pany, therefore our opponents are Avrong Avhen they say that the prices 
Avhicli Ave have proven to have been charged by other companies Avere 
based on quotations and not on sales. Tbe same Avitness, Vol. 3, page 
1283, states that the f igures given by him include a profit. He further 
explains, at the same page, that in Avorking out the prices, they "find 20 
out the sizes, the quantities, Avhere the Avork is to be done, tbe Avay the 
Avork is to be done, and pick out a manufacturing site on or near it, get 
prices on sand, stone, cement, labor, etc., in that particular pla'ce". H e 
further states, at page 12G5, that the prices are those of the pipe "deliver-
ed on the job" and at page 1270, he states that "the strata, the strains 
and the hazards have nothing to do as regards the sales end of it." 

It has been established very clearly in evidence that the subter-
ranean conditions: Avet ground, rock or any other difficulties encounter-
ed in the laj'ing of the pipe, Avould only increase the cost of labor 30 
to the contractors, but Avould have nothing to do Avith the prices 
of the pipe Avhieli Avas manufactured near the place Avliere it Avas to be 
laid and sold to tbe contractors to be placed by them in the seAver. 

The Respondents not having produced any evidence to contradict 
the Appellants' Avitnesses on specific facts noAV seek to defend themsel-
Ares by endless references to a lot of statist ical compilations hoping in 
that Avay to, confuse the issues and to muddle up the real facts of the 
case. I t is not necessary for us to stress that a stat ist ical report such 4Q 
as Exhibit D. 1 Avould have no evidentiary value. 

The Respondents further picked out a number of small contracts 
in Exhibit C-l to shoAV that in some case the engineers' est imates exceed-
ed the IOAV bids. These contracts are not the evidence, and in any event 
an examination of Exhibit C-l Avould reveal that wherever there Avas 
an excess in the engineers' est imates OArer the contractor's low bids, such 
excess Avas small. W e do not say that Phil l ips charged exorbitant pri-
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ces in all the contracts in which he sold pipe but he did charge fantas- In the 
tic prices on the majority of the 47 contracts which we have in evidence, court of 

King's Bench 

The small contracts, where the quantity of pipe used is not great, No. 6 
would not have been "worth his while. He picked out the big contracts Memorandum 
where the quantity of pipes to be used ran into many thousands of feet of Further 
thus unabling him to reap such huge profits out of one single contract. Notesof'thend 

. _ Respondents: 

The Appellants submit that it would have been enough for the pur- ^ ^ j°hn 
poses of their action if they had proven that only on one contract Phil- M. Phniips, 
lips with the connivan'ce of the corrupt Borough officials had over- courteofhe 

charged by many thousands of dollars on the pipe prices. It would on- King's Bench 
ly have reduced the quantum of the damages claimed. The Appellants (continued1)938' 
have proven that he has done so in 47 contracts. 

The whole respectfully submited. 

20 (SGD) BERTRAND GOUDRAULT & GARNEAU 
Attorneys for Appellants. 

AIME GEOFFRION, 
Counsel for Appellants. 

30 

40 
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No. 7 
1" coeurt of FORMAL JUDGMENT OF THE COURT OF KING'S BENCH. 
King's Bench 

- CANADA 
Formal' Provirice of Quebec 
judgment District of Montreal 
of the 
King's Bench. 

COURT OF KING'S BENCH 1Q 
29 June 1938. (Appeal Side) 

MONTREAL, Wednesday the twenty-ninth day of June ,one thousand nine 
hundred and thirty-eight. 

PRESENT: — BERNIER, LETOURNEAU, HALL, WALSH, 
and ST-JACQUES, J. J. 

No. 956. 
THE PEOPLE OF THE STATE OF NEW YORK, 

(Plaintiffs in the Court below) 
APPELLANTS, 2 0 

— and — 
HEIRS OF THE LATE JOHN M. PHILLIPS, 

(Defendants in the Court below) 
— and — 

THE CROWN TRUST COMPANY et al., es-qual. for the Heirs of the 
late FRANCIS PHILLIPS, ^ 

(Defendants severing in their defence, 
and en reprise d'instance), • 30 

RESPONDENTS, 
— and — 

THE MONTREAL SAFE DEPOSIT COMPANY, 
TIERS-SAISIS. 

THE COURT having heard the parties by their respective Counsel 
upon the merits of the present appeal, examined the record and proceed-
ings in the Court below, and deliberated: 

40 
CONSIDERING that there is no error in the judgment appealed 

from, to wit: the judgment rendered by the Superior Court sitting at 
Montreal, in the district of Montreal, on the twenty-third day of Novem-
ber, one thousand nine hundred and thirty-four. 

DOTH AFFIRM the same with costs to the Respondent against 
the Appellant. 

A.—Rives HALL, 
J. K. B. 
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NO. 8 In the 
Court of 

THE NOTES OF HON. MR. JUSTICE BERNIER. LBench 

No. 8 
The notes of 

La presente action en dommages intentee par The People of the Hon-.Jfr-
State of New-York contre les H6ritiers de feu John M. Phillips, est la Bernter. 

20 resultante de deux actes d'accusations pour conspiration criminelle por-
t6s contre Maurice F. Connely, president du Borrougli de Queens, dans 
la cite de New-York, et Frederick Seeley, ingenieur civil du meme Bor-
rough. 

John M. Phillips etait nn entrepreneur important de New-York; 
de 1917 a 1927, il avait eu des relations avec les deux personnages au 
sujet de contrat tres considerables dans la municipality. 

Les actes d'accusation contre Connely et Seeley avaient yte trou-
20 ves bien fond6s, et ils avaient 6t6 condamnes an penitencier. Quant a 

Phillips, il ytait decode avant sa mise en accusation. 

Les condamnations contre Connely et Seeley furent plus tard por-
tees devant la Cour d'Appel de l'Etat de Npw-York; elles furent mainte-
nues par une majority seulement des juges qui presidaient au proces; deux 
d'entre eux furent dissidents, etant d'opinion d'ordonner un nouveau 
proces. 

La presente action, au montant de $3,405,449.02, est instituee con-
30 tre les Heritiers et les Legataires de la Succession du dit John M. Phil-

lips. 

TJne preuve tres considerable, soit docnmentaire, soit testimonia-
le, a yte produite au dossier; elle porte sp6cialement sur l'octroi de sou-
missions pour la construction de tuyaux en beton appeles "Monolithic", 
ou "Precasts", sur leurs specifications, snr les necessites de l'insertion 
de celles-ci, enfin sur les entrevues entre les entrepreneurs et les offi-
ciers de la municipality et avec Phillips pour l'obtention des contrats. 

^ John M. Phillips anrait agi d'abord comme agent d'une grande 
compagnie pour la fourniture de tuyanx d'egouts commnnement appe-
les "Precast"; plus tard, ce fut lui-meme qui en faisait directement la 
vente aux entrepreneurs; plus tard encore, il en faisait la manufacture 
et la vente. 

L'ac'cnsation contre Phillips consisterait en ce qu'il aurait, a dif-
ferentes reprises, et de concert avec Connely et Seeley, vendu a des prix 
exhorbitants et frauduleusement, son tuyan "precast", en ecartant on 
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In the 
Court of 

King's Bench 

No. 8 
The notes of 
Hon. Mr. 
Justice 
Bernier. 
(continued) 

faisant ecarter les soumissions pour les tuyaux "Monolithic". Connely, 
en sa qualite tie president du Borrougli de Queens agissant en conspira-
tion avec Phillips, aurait fait rejeter des soumissions d'entrepreneurs qui 
ne seraient pas les amis de Phillips, et il aurait accorde des contrats, a 
des prix excessifs et exhorbitants, aux seuls amis de ce dernier. 

En 1924, les conspirateurs auraieiit fait inserer dans les specifica-
tions exigees pour les tuyaux "Monolithic", certaines conditions qui au-
raient litteralement empeche les entrepreneurs de produire des soumis-
sions. 

10 

En un mot, les contrats ainsi accordes, surtout depuis 1917 a 1927, 
l'auraient ete au detriment de le Cite de New-York, par conspiration 
criminelle entre Counely et Seeley et Phillips; et au benifice personnel 
de ceux-ci. 

Au cours du proces devant la Cour Superieure, une Commission 
Bogatoire fut ordonnee et tenue a New-York; un grand nombre de te- 9Q 
moins y furent entendus, et une masse de documents y fut produite. 
Apres le rapport de cette Commission et le transfert des interrogatoires 
et des exhibits, la cause s'est instruite devant feu l'Honorable Juge Mer-
cier; par son jugement, la presente action fut rejetee avec depens. 

Dans son jugement, le savant juge de la Cour Superieure declare 
qu'il s'est evertue a decouvrir si, dans toute la preuve do'cumentaire et ora-
le de la cause, les elements constitutii's d'une conspiration criminelle al-
leguee par les demandeurs, avaient ete etablis a l'egard de feu John M. 
Phillips; il declare qu'il n'a pu, malgre toute l'attention qu'il a donnee 30 
a l'analyse de la preuve, trouver l'existence des elements d'une conspira-
tion; il ajoute que le Tribunal est, au contraire, oblige de declarer que 
les demandeurs out entierement failli d'etablir cette pretendue conspira-
tion frauduleuse et dolosive, laquelle, si elle avait ete prouvee, aurait 
ouvert la porte a Taction en dommages-interets qu'ils intentent contre 
les heritiers de la Succession de feu John M. Phillips. 

Dans leur defense, les intimes avaient d'abord nie toute conspira-
tion de John Phillips avec Connely et Seeley; ils alleguaient ensuite que 
si telle conspiration n'etait pas prouvee, il s'en suivait que la presente 
action en dommages devait etre rejetee; ils alleguaient encore que les 
demandeurs s'etaient abstenus de faire produire comme temoins, devant 
la Commission Bogatoire tenue a New-York, les deux accuses, Connely et 
Seeley, alors qu'il leur etait loisible de le faire, vu qu'ils etaient au pe-
nitencier; ils ajoutaient enfin que les quatre principaux temoins des de-
mandeurs savoir: Paulsen, Purcell,Weaver et Sigretto y avaient rendu 
des temoignages tres peu croyables, et tout a fait suspects. 
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Au cours du proces, les demandeurs ont produit 53 contrats pour Tn
 of 

la fourniture de tuyaux d'egouts, au cout global de $3,433,923.81; cepen- King's Bench 
dant, ces contrats n'ont pas 6te encore annules comme fraudulent et 
. . . . ' r No. 8 
l l l e g a U X . The notes of 

Hon. Mr. 

II a ete aussi produit au dossier, la Charte de la Cite de New- Bernier. 
York; on y trouve les conditions exigees pour l'octroi de'contrats. L'as- (continued) 

JQ sistant-ingenieur de la ville a refere aux differentes clauses de cette char-
te, pour indiquer de quelle maniere devaient se faire les soumissions, 
par quels officiers de la cite elles devaient etre examinees, a quels depar-
tements elles devaient dtre soumises, comment elles devaient etre accor-
dees, etc; et j'avoue qu'apres avoir parcouru ces clauses, il me semble 
qu'il devait etre bien difficile d'obtenir, par la fraude, des contracts dont 
le cout exorbitant d'exe'cution devait necessairement attirer l'attention 
des autorites chargees de les accorder. 

Les enquetes ont particulierement porte sur les relations que Phil-
20 Hps auraient eues avec Connelly et Seeley, et avec les quatre susnommes 

temoins, ainsi qu'avec des officiers de certaines compagnies, comme cel-
le de "De Cola et Martino", etc. 

J'ai lu et relu avec attention les temoignages de ces quatre te-
moins, Paulsen, Weaver, Purcell et Sigretto. 

On y voit qu'ils cherchent a incriminer John M. Phillips, en alle-
guant que certaines sommes d'argent lui auraient ete donnees, a l'oc'ca-
sion de quelques contrats; toutefois, l'animosite avec laquelle ils ont ren-

30 du leur temoignage, les aveux de corruption que quelqu'un d'entre eux 
aurait pratiquee a l'egard de certains hauts personnages dans la vie pu-
blique et municipale, Pignorance d'un autre, sur les faits qu'il aurait du 
savoir, demontrent que le Tribunal de premiere instance avait raison de 
dire qu'il fallait prendre leurs temoignages comme tres suspects.-

Naturellement, le deces de Phillips empechait sa contradiction per-
sonnelle ou une explication de ces faits; mais, pourquoi les demandeurs 
n'ont-ils pas fait venir du penitencier les deux autres pretendus conspi-
rateurs, Connely et Seeley, pour les corrohorer? La 'chose etait pourtant 
bien facile. 

De plus, le fait que la Cour d'Appel, revisant le jugement qui avait 
condamne ces deux personnages, s'etait divisee, laisse un doute serieux 
quant au bien fonde du premier jugement. Evidemment nous n'avons pas 
a reviser le jugement qui a condamne Connely et Seeley; cette Cour doit 
examiner la preuve qui vient devant elle au sujet de Phillips, et la deci-
der, quant a lui, en regard de nos lois civiles; car il s'agit uniquement 

40 
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in the d'une action civile en dommages-interets, dont la base est un pretendu 
King-fBench acte doiimiageable cause aux deniandeurs, au moyen d'une conspiration 

° — crimiuelle a iaquelle aurait pris part Phillips, et qui aurait pour sanc-
The notes of tion, un jugeuieut ordonnant le paiemeut, ou le remboursement du dom-
Hon. Mr. uiage cause. 
Justice 
Bernier. 
(continued) On peut se demander quel serait le verdict rendu par un jury, 

soit devant la Cour Criminelie, soit devant nos Cours civiles, et si cette 
cause, telle qu'elle est, avait ete portee devant des jures; apres la lecture 
et l'analyse de toute la preuve produite au dossier, un verdict de non-cul-
pabilite en matiere criminelle, ou de re jet de Taction en uiatiere civile, 
aurait ete, dans nion opinion, bien fonde. 

En effet, je ne trouve pas qu'il ait existe une conspiration pour com-
mettre un acte illegal, dans toute la preuve qui a ete produite; je ne 
trouve pas que le fait pour Phillips d'avoir re§u, pour les services qu'il 
a rendus daus certaines circonstances, ou coiume gratuite pour appui be-
nevole aupres des autorites municipales, en rapport avec 'certains con- 20 
trats, certaines sommes d'argent, soient des actes illegaux; II n'occu-
pait aucune fouction publique et liiunicipale, comme celle d'ingenieur ou 
de surintendant de la Cite, ni de Conseiller Municipal; la Coiupagnie pour 
laquelle il avait d'abord agi comme agent pour la fourniture de mate-
riaux, lui payait un tant pour cent, sur les 'contrats qu'il apportait a 
sa compagnie; plus tard, la compagnie lui envoyait ses propres tuyaux, 
et il les vendait au prix qu'il jugeait a propos, payant a la Compaguie 
le prix qu'elle reclamait, et gardant pour lui-meme, - mais a la pleine 
conuaissance de la compagnie, - ce qu'il jugeait juste; plus tard, alors 
qu'il manufacturait lui-meme, il vendait au prix que voulaient accepter 30 
les acheteurs. 

On allegue que le cout de tous ces travaux eta it tres eleve, et meme 
exorbitant; la chose est possible; mais ceci etait 1'affaire des autorites 
municipales qui, lors de la presentation des soumissions, avaient toute 
l'autorite qu'il fallait en vertu de la- Charte, pour les admettre ou les re-
fuser. 

Dans l'analyse de la preuve que j'ai faite au sujet du rejet de cer-
taines soumissions, je n'ai trouve absolument rien qui put in'criminer 
Phillips, de conspiration criminelle avec Conuely et Seeley. Enfin 'comme 
le dit le savant juge de la Cour Superieure dans son jugement, il est in-
contestable qu'en matiere de crime et d'offenses criminelles "productifs 
d'actions en dommages-interets", le crime et l'offense doivent etre claire-
ment etabli pour donner lieu a l'ouverture d'une action en indemuite. 

Je suis d'opinion que le jugement de la Cour Superieure doit etre 
maintenu, et que l'appel doit etre rejete avec depens. 
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No. 9 
THE NOTES OF HON. MR. JUSTICE LETOURNEAU. m the 

Court of 
King's Bench 

Les notes de mes collegues les juges Hall et St-Jacques, que j'ai No. O 
eu l'avantage de lire, rendent bien 1'opinion que je me suis faite. Et ce notes of 

IQ que dit M. le juge St-Jacques d'une objection des Intimes a l'effet que, justice ' 
vu sa nature, Paction appartiendrait plutot a la 'cite de New York, s'ap- Letourncau-
plique tout aussi bien a une autre objection des memes Intimes et que nous 
retrouvons cette fois formulee en leur memoire, a savoir qu'en matiere 
de contrat, des dommages et l'execution meme de ces contrats en sau-
raient coexciter (UNITED SHOE MACHINE CO. vs BRUNET, 1909 A. 
C., p. 330, voir 338 et 339), puisque la egalement, ce n'est plus le droit 
commun qui gouverne, pas plus celui de notre Code Civil que tout autre, 
mais bien plutot ce paragraphe 1222 de Particle 76 du CIVIL PRACTICE 
ACT de l'ETAT de New York, selon que prouve et interprets dans la cau-

20 se par l'avocat C. A. Schneider: "Where any money . . .e as here-
tofore being, or is hereafter, without right, obtained, received, etc 
an action may be maintained by the People of the State, 
etc ." 

Mais alors, il n'est que plus strictement necessaire, plus impe-
rieux d'avoir une preuve certaine que les deniers ont bien ete obtenus 
sans droit without right, et il ne doit sur le point subsister aucun doute. 

Dans l'espece je reconnais que les prix de Phillips, l'auteur des 
Intimes, ont ete plutot tres eleves. Non toutefois sans que cela puisse 
encore se justifier autrement que par une conspiration ou fraude: la qua-
lite du tuyau etait d'apres la preuve superieure et l'on savait qu'en con-
tractant avec le representant de LOCK JOINT PIPE COMPANY, l'on 
etait vis-a-vis quelqu'un de solvable qui surement livrerait a temps et 
qui, au besoin accorderait credit. 

II y a plus encore, c'est que Phillips avait reussi a s'imposer a tous 
par son audace et son genie, et il semble que l'on ait generalement cru qu'il 

Q̂ valait mieux l'avoir pour soi que contre soi. On allait a lui et eprsonne 
n'osait lui faire concurrence . . . . , mais il serait impossible d'assurer, 
avec la seule preuve qu'il y a au dossier, que tout ceci ait ete le resultat 
d'une conspiration, et ne soit pas plutot venu du prestige, politique ou pu-
rement personnel, que cet habile homme avait su acquerir. 

II y a sans aucun doute toute une sSrie de circonstances dont les 
avocats des Appelants ont tres bien tire parti dans leur memoire d'abord 
et a l'argumention ensuite; mais en'core une fois, rien n'etablit de fagon 
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in the certaine que ces circonstances aient resulte d'une conspiration, de la 
King-s Bench conspiration invoquee par la poursuite; car, si toutes ne sont pas sim-

ples coincidences, il faut reconnaitre que le prestige et le genie en af-
faires que possedait l'auteur des intimes, ont pu ies faire naitre savoir: 
au bon moment devenir l'agent vendeur exclusif de la Lock Joint Com-
pany; defier en quelque sorte toute concurrenoe en s'imposant de ren-
dre le produit meilleur; etre en etat de faire a temps une livraison tou-
jours certaine et de faire credit aux entrepreneurs; et enfin, obtenir de 
ceux-ci qu'ils soumissionnent de fagon a favoriser le produit que l'on 
veut vendre, savoir de fagon a ce que le precast (type B) apparaisse a 
meilleur marclie II y a la tout un mode d'operer qui, pour 
n'etre pas irreprochable n'en reste pas moins assez eloigne, ou en tout 
cas distinct, de la conspiration sur laquelle se pretendent fondes les 
Appelants. 

10 

Tout ceci pour marquer que la plupart des circonstances invoquees 
comme overt acts, s'expliquenx autrement que par une conspiration; qu'el-
les n'impliquent pas en tout cas celle sur laquelle se fonde la demande. 20 

Pour ce qui est du reste, je crois que les notes de mes collegues 
auxquelles je me suis refere au debut, que les precisions qui s'y trouvent, 
servent mieux que tout ce que je pourrais dire a justifier ma conclusion, 
a etablir qu'il n'y a pas mat jnge. 

Je rejetterais l'appel, avec depens. 

30 

In the 
Court of 

King's Bencli 

No. 10 
The notes of 
Hon. Mr. 
Justice 
Hall. 

No. 10 
THE NOTES OF HON. MR. JUSTICE HALL. 

Tbe late John M. Phillips, a man of considerable energy, was, 
for many years, activety interested in politics, and on contracts for the 
building of sewers in tbe Borougb of Queenŝ  one of the outlying and 
newer districts of the City of New York. 

In 1917 he secured the agency for the sale of sewer pipe manufac-
tured by the Lock Joint Pipe Company, the sales being made directly by 
the Company to the contractors. 

In 1921, a second oral agreement was made, in virtue of which the 
pipe was invoiced directly to Phillips at the Company's price, and he 
made separate agreements with the contractors at his own price. This 

40 
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agreement was later, in 1924, replaced l)y a third oral agreement, in vir-In the 

tue of which tbe Company rented to Phillips the right to manufacture Kings Bench 
the pipes at his own expense. n—ic 

The notes of 
During this time, one Maurice E. Connolly, was President of the Hon-.Mr-

Borough of Queens, whose official office was in the Borough Hall, where Hau!°e 

contractors were in the habit of congregating to hid upon proposed con- (continued), 
j q tracts, to consult with the engineers on the execution of their contracts, 

and to interview suppliers of material, agents for Bonding Companies, 
and other individuals. 

Frederick E. Seeley, was an assistant engineer appointed by the 
President of the Borough, that is, Connolly, to the engineering staff of 
the department of sewers. 

By the present action, it is alleged that Phillips, Connolly and 
Seeley conspired together and with other persons, to cheat and defraud 

20 tbe City of New York, by causing it to pay large sums of money for work 
done, and material and equipment supplied to 'construct pipe sewers in 
tbe Borough of Queens, in excess of tbe fair, reasonable and proper 'cost 
thereof, tbe claim amounting to tbe sum of $3,405,449,02. 

When the action was instituted on tbe 8th July, 1928, Phillips had 
already died, and, it is alleged, tbat shortly before bis death, be caused 
to be transferred to the City of Montreal tbe sum of $312,000 in American 
currency, which was deposited in a safety deposit box rented by bis son, 
Francis Phillips, in bis own name. A seizure before judgment was plac-

30 ed upon this money concurrently with tbe issue of tbe action, and when tbe 
hgirs of tbe late Mr. Phillips entered a defence, bis son, Francis Phillips, 
intervened to contest both the principal action, and the claim of the 
principal defendants, alleging that the money belonged to him, alone. 

Francis Phillips was subsequently killed in an aeroplane accident, 
and his heirs, his widow and her infant daughter, are represented in the 
present proceeding by the Crown Trust Company. 

It will be noted tbat we are not at present concerned with the con-
troversy between the heirs of the late John M. Phillips and the heirs 
of the late Francis Phillips, the present issue have to do solely with the 
claim of the City of New York that the conspiracy above referred to re-
sulted in a loss of $3,405,449,02, which it claims it is entitled to recover 
from the defendants as heirs of the late John M. Phillips. 

While the writ was issued, and^he seizure was made in July, 1928, 
the declaration was not filed until the 23rd January, 1929. 
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in the Tlie contention is that the first step in the conspiracy was the 
KinghfBench adoption by the Borough of Queens of 'certain specifications for the con-

struction of pipe sewers to provide for the use of a precast pipe, and 
that those specifications were unlawfully and fraudulently framed and 
designed so as to preclude the use of any precast pipe other than that man-
ufactured and sold by the Lock JointPipe Company, of which Phillips 
was the exclusive agent for the sale, as well as, later, for the manufac-
facture. It is further alleged that Phillips, having thus secured a mo- JQ 
noply, sold his pipe to the different contractors at exliorbitant and ex-
tortionate prices, in excess of the fair, reasonable and true market value, 
in order that he and his fellow-conspirators might defraud the City of 
New York of the monies paid in excess of such fair and reasonable pri-
ce. 

No. 10 
The notes of 
Hon. Mr. 
Justice 
Hall. 
(continued). 

Seeley's participation in the conspiracy is alleged to have been the 
fraudulent incorporation in the specifications and plans for the con-
struction of pipe sewer, unnecessary and unreasonable requirements co-
vering the method of construction of monolithic types of sewers so as 20 
to prevent contractors submitting bids for that type of sewer at a lower 
figure than bids for the construction of sewers of precast pipe, to the end 
and purpose that the low bidders on contracts should be those whose 
bids were based upon the use of precast pipe. In this connection, it is 
'charged that Seeley caused to be inserted in the specifications particu-
lars of a so-called waterproofing membrane, which was not only useless 
but expensive, and that the forms for the concrete should be kept in pla-
ce twenty-one days, an excessive period which added greatly to the ex-
pense of the work. 
F 30 

CHANGE OF SPECIFICATIONS 

The starting point in the alleged conspiracy is found in the adop-
tion by Connolly, as President of the Borough, of the specifications pro-
viding for the use of the precast pipe manufactured by the Lock Joint Pipe 
Company, which it is alleged (declaration par. 18) was arranged in or-
der to exclude all bidders except those using the Lock Joint Pipe Com-
pany's pipe. 

It is essential, therefore, to consider in some detail, the manner in 
which those specifications were introduced to Connolly. 

It may he noted by way of preface, that the precast pipe, called 
"type B", was undoubtedly a great improvement in the construction of 
the sewers, especially in districts such as the Borough of Queens, where 
the trenches had to he excavated to a great depth where the contractors 
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encountered large quantities of water which interferred with the construc-In 

tion of a concrete sewer in the excavation itself. Kings Bwch 

Creem, one of the wealthiest and most experienced contractors, The notes0 of 
who did work for the Borough, asserts that he considered that he would j 
be crazy to attempt to build the old style sewer in such conditions. Han."* 

(continued). 

IQ In the tabulation showing all the sewer contracts in the Borough 
of Queens from 1902 to 1925 (Exh. C-l), it appears that, during the 
earlier. years, no particular type of sewer was specified, and that the 
first time when the type 'B' pipe was used was in May, 1916. It was used 
on a second occasion in December, 1916, but it was not directly speci-
fied until April, 1917, when a contract was awarded to Joseph L: Sigret-
to for the construction of the Collins Avenue sewer. 

These specifications were approved on the 15th February, 1917, by 
Mr. James Bice, the chief engineer of the Borough of Queens. (Vol. IV 

20 P. 1786). 

The specifications was adopted by the Borough at the instance of 
the Lock Joint Pipe Company, itself, and Mr. Hirsh, the present Pres-
ident, testifies to the interview which he and his predecessor in offi'ce, Mr. 
Merriweather, had with Connolly and the chief engineer, Mr. Bice. The 
specifications were prepared by the Company, and were presented to Mr. 
Bice for his information. Apparently Mr. Bice redrafted the specifica-
tions in order to conform to the requirements of the Borough, as it was 
essential that they should not call for any patented article. Mr. Hirsh 

30 testifies that Connolly was particularly anxious to know whether the speci-
fications as drawn by Mr. Bice precluded the use of any patented arti-
cle. Mr. Hirsh testifies that Connolly was particularly anxious to know 
whether the specifications as drawn by Mr. Bice precluded the use of any 
patented article. (Vol. II p. 800), and he adds that the specifications 
which was drawn by the Borough of Queens (that is by the chief engineer 
Bice) did not call for a patented article, and that any one who was wil-
ling to do so could make a pipe to comply fully therewith. 

. 0 As a matter of fact, it is clearly established by the proof that some 
of the various contractors did build this pipe for themselves, and other 
bought some of their pipe from other manufacturers. There .can he no 
doubt, therefore, that the specifications did not infringe the law pro-
hibiting the Borough from specifying any patented article. 

It is, however, unnecessary to labor this point, as the specifica-
tions then adopted ran the gauntlet of the complicated and efficient pro-
cedure required by the City of New York for the advertising, approval 
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and award of contracts, which was by no means restricted to the offi-
cials of the Borough. In particular, the specifications for these various 
pipes must have the approval of the engineers attached to the Board of 
Estimate and Apportionment, a department of the City of New York. 

It is perhaps unfortunate that Mr Hirsh is unable to recall the ex-
act date of his interview with Connolly. But as the specifications had 
been adopted with tbe approval of Mr. Rice as early as February, 1917, 
some two months before Phillips had anything to do with the Lock Joint 
Pipe Company, it is obvious that the latter did not in any way partici-
pate in that transaction. 

I am unable to discover in Mr. Hirsh's recital anything to justify 
even a suspicion that Connolly was induced by improper considerations 
to approve those specifications. 

It is obvious that Mr. Rice, the chief engineer of whose integrity 
there is not the faintest suggestion of a suspicion, was the individual 20 
whose approval was a fundamental necessity, and the specifications was 
adopted by Connolly only after be bad been assured tbat Mr. Rice's re-
draft of the specifications provided for a pipe which could be manufac 
tured by any one. 

.Qn this point, therefore, I have no hesitation in expressing the 
opinion that the appellants have failed to establish any conspiracy be-
tween Connolly and Phillips. Insofar as 'concerns Seeley, there is no re-
ference to bim whatever in this connection, and it is obvious tbat he had 
nothing whatever to do with the adoption of these specifications, which Ave- 30 
re introduced by his superior officer, Mr. Rice. 

Counsel for the appellants, intheir factum, admit that this was 
done before Phillips acquired any interest in the Lock Joint Pipe:— 

"Immediately following the introduction of the Lock Joint 
Pipe into Queens as aforesaid, Phillips is introduced to Hirsh, at 
that time the Treasurer of the Lock Joint Pipe Company. 

The introduction is made by Sigretto, who up to tbat time ^ 
bad an arrangement Avith tbe Lock Joint Pipe Company as to the 
sale of its pipe in Queens." (Factum p. 24) 

Tbe only comment to be made on this statement is that Phillips' 
introduction to the Lock Joint Pipe Companj7 was not "immediately" 
after the adoption of tbe neAV specifications, which, as noted above, was 
in February, 1917, but Avas not until some time in tbe autumn of that 
year. 
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20 

RE-APPEARANCE OF SIGRETTO In
 f 

Court of 
King's Bench 

A contractor, Joseph L. Sigretto, had been awarded, from time to 
time several contracts in the Borough of Queens, but, in the fall of 1916, The notes of 
he was engaged in New Jersey where he was using the Lock Joint Pipe ju°n

t'i(̂ Ir' 
Company's pipe, and had not been actually operating in Queens for ap- Hail, 
proximately a }rear and a half, although he had recently bid for a con- (continuedB 

tract. In August, 1916, a contract for a monolithic sewer was awarded 
to DiCola & Martino for $108,639. 

The next lowest hid was that of Sigretto himself for $138,272. Di 
Cola & Martino discovered that they had figured their hid too low, which 
meant, that, if the contract was awarded to them, they would lose money. 
Their bonding agent, Thomas F. Purcell, decided to try and have their 
bid rejected, and when three months had passed without any satisfacto-
ry result, Phillips called on Purcell and asked to be_ given the duty of 
having the bid rejected. 

There is no evidence that Phillips ever saw or communicated with 
Connoly in this connection, hut Purcell testifies that, a short time after-
wards, Phillips informed him that, the hid had been rejected and, on 
applying to Borough Hall, he received information confirming Phillips' 
report. He (Pur'cell admited that 7te had no reason to think that he might 
not have had this information himself had he taken the trouble to call the 
Borough Hall sooner. (Vol. I, p. 381). 

i 
Phillips was undoubtedly a politician of considerable influence, 

30 which he may have exercised in this instance, but at that time he had no 
interest in, or connection with, the Lock Joint Pipe Company, or in the 
precast pipe manufactured by it. 

When the Dicola & Martino hid had been rejected in November, 
1916, according to Purcell, Phillips asked for an introduction to Sigret-
to, with the object of indu'cing him to return to the Borough of Queens. 
Although Sigretto had not had a contract in that Borough form some ti-
me, it is evident that he was not a stranger, because he had submitted 
a bid on that very contract for Collins Avenue, and had been the next 
lowest hid to DiCola & Martino. When Phillips was introduced to Si-
gretto and suggested that he should return to the Borough of Queens, 
the latter made his acceptance of the suggestion conditional upon the 
adoption bjr the Borough of the specifications for the Lock Joint Pipe, 
a copy of which he handed to Phillips. 

40 

It is impossible to discover from the evidence whether this inter-
view between Phillips and Sigretto pre'ceded the interviews which Messrs. 
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20 

in the Merriwether and Hirsli had with Connolly and his chief engineer, Rice, 
Kinffsfiiench when they were endeavouring to persuade Connolly to adopt the specifi-

cations for their pipe. In any event,it Avas about the same time, and Avhen 
Phillips reported that the Lock Joint specifications had been approved, 
Sigretto agreed to submit a bid for the Collins Avenue contract. His 
bid for the monolithic seAver 16th Aug., 1916, had been $138,272, and a 
new bid after the introduction of the specifications for the present pipe 
Avas $113,030, although the total final cost Avas $163,173 

It is interesting to note that at this time, Phillips had as yet 
nothing to do Avith the Lock Joint Pipe Company, and that, in estimating 
the cost for the purpose of his bid, Sigretto must have secured his prices 
from the Lock Joint Pipe Company itself, of Avhi'ch he had already been 
a customer and agent for some time. 

The new contract for Collins AArenue, Avas aAvarded to Sigretto on 
the 23rd April, 1917, at the same time as tAvo other smaller contracts for 
McCombe Place, No. 17,341, and Hull Avenue No. 47,339. After he signed 
these contracts Avith the Borough of Queens, Sigretto entered into three 
separate contracts Avith Phillips on the 27th April, 1917, agreeing to pay 
him 5% of each payment made by the City up to an aggregate of 50% 
of his (Sigretto's) net profits for the contracts in question. 

It Avould appear from the evidence that Phillips first became awa-
re of the possibilities of the precast pipe from his association with Si-
gretto, and, in the fall of the year 1917, Avas introduced to Mr. Hirsh. 
It Avas on the occasion of that inteiwieAV that Phillips secured the agency 
for the Lock Joint Pipe Company,Avith Avhich he had three successive 30 
oral arrangements. 

It is evident, therefore, that Phillips had nothing to do with the fur-
nishing of pipes to Sigretto for those contracts, and as the appellants ma-
ke no claim in this connection - the first contract in connection Avith 
Avhich they claimed an excessive charge of pipes Avas that aAvarded to the 
Mullen Contracting Company on the 22nd May, 1922 - the evidence Avas in-
troduced presumably for the purpose of indicating Phillips' participa-
tion in the affairs of Queens Borough. 

40 
A s special emphasis has been la id on the fac t that , in connection 

wi th the contracts in Avhich Phi l l ips supplied the pipe, the f inal cost of 
the Avork great ly exceeded the f ina l est imate of the Borough engineers, 
i t i s interest ing to obserAre that the f ina l es t imate of the Coll ins Avenue 
sewer Avas $111,509, whi le the total f ina l cost w a s $163,173. 

It may be opportune to point out in this connection that, according 
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to the photostatic copy of the list of contracts (Exh. C-l), the contract-In the 

ors' bids and the final cost very frequently exceeded the engineers' es- King-f̂ nch 
timates, although the discrepancy may not have been so large in the ear- — 
lier cases as it was in some of the contracts in which Phillips' pipes were The notes of 
used. It is probably permissible to say that this is a very common ex- aon._ Mr. 
perience in the execution of public works. Hail!06 

(continued). 
2Q It may also be pointed out that Exhibit C-l, which is a tabulation 

of the sewer contracts in the Borough of Queens from July 1st, 1907, un-
til December 27th, 1927, the final estimates of all the contracts were ap-
proximately $38,000,000, while the contractors' low bids amounted to 
$42,000,000. 

There is a notable discrepancy between this tabulation and table 
24 of Exhibit D. 1, which presents in summary form the estimated 
cost and actual cost of sewers in Queens Borough from January 1st, 1902 
until Januaiy 1st, 1927. This table ac'companied a report of the chief en-

20 gineer of the Board of Estimate & Apportionment, the official wiio had 
supreme control over the whole City of New York. 

According to this table, the estimated cost of sewers in that Bo-
rpugh during the twenty-five years was $30,000,116; actual cost $30,054, 
000. Both of these tables emanate from the official records of the Bo-
rough, the only differences being that the first - Exhibit C-l - was spe-
cially prepared for the purpose of this action, while the second, - Exh. 
D.-l, was incorporated in a routine report. 

In the absence of any satisfactory explanation of the difference in 
these figures, it is somewhat difficult for this Court to rely with entire 
confidence upon the accuracy of the much criticised photostatic exhibit. 

I am unable to discover in the testimony offered in connection 
with these Sigretto contracts any satisfactory proof that there was any 
conspiracy between Phillips and Connolly. 

It was doubtless through his association with Sigretto that Phil-
4Q lips' attention was drawn to the possibilities of the introduction of the 

precast pipe, particularly that manufactured by the Lock Joint Pipe Com-
pany, into the Borough of Queens. But he did not meet Mr. Hirsh un-
til the latter part of the year 1917(Hirsh p. 802), when he succeeded 
in securing the agency for those pipes in the Borough of Queens, and 
having Sigretto's agency terminated. 

According to Mr. Hirsh there were three oral agreements between 
the Company and Phillips. From the fall of the year 1917 until the fall 
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of 1918, the Company sold its pipe to Phillips at a fixed price, but de-
livered and invoiced the shipments direct to Phillips' customers, 
and, on receipt of payment, it would deduct the Company's pri-
ce and remit the balance to Phillips. No details of these transactions 
are given as, of course, they do not enter into the present action. 

The second agreement was from 1918 uî til 1921, in virtue of which 
the Company invoiced the pipe directly to Phillips, who was to make his 
own deliveries to his customers and do his own collecting. This arrange-
ment was also outside the present issues. 

The third and last agreement prevailed from 1921 until Phillips' 
death in 1928, and was a rental of plant and forms by the Company to 
Phillips, in consideration of a stipulated sum per linear foot of pipe 
manufactured. Mr. Hirsh (p. 808) says that this was not a royalty be-
cause they were giving something more tangible than the use of a patent, 
but Phillips himself did the manufacturing, purchased his own mate-
rials, and very early began to use a richer mixture of cement, 1-1-2 in-
stead of 1-2-4, and using a heavier reinforced mesh. 

It may be noted in passing tbat, according to the appellants' wit-
nesses, these changes would have increased Phillips' costs of manufac-
turning by only 14%, an insignificacant matter in comparison with 
the very much higher prices which he charged. 

There was, of course, nothing whatever illegal or improper in these 
arrangements made by Phillips with the Lock Joint Company, and the 
evidence in that connection is quite irrelevant to the charge of conspi- 30 
racy between Connolly, Seeley and Phillips. 

We must, therefore, look elsewhere in the record for any evidence 
of this conspiracy. 

20 

REJECTION OF BIDS 

It is argued by the appelants that such an inference must be drawn 
from the fact that Connolly, on several occasions, rejected bids when 
the lowest bidder was not a protege of Phillips, or when the bid was for 
type 'A' monolithic sewer, in the construction of which, of course, the Lock 
Joint Pipe would not be used. 

There has been a wealth of testimony in this connection, although 
during the entire period from 1917 to 1928, low bids were rejected by 
Connolly on only three occasions. The Linden street contract in 1919; 
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the 150th street contract in 1925, and the Brinkerhoff Avenue con-In the 

tract in 1926. mSS^Lh 
No It? 

Although the rejection of these low bids, and the call for new ten- m e notes of 
ders resulted in the work being ultimately awarded to contractors who j°s

n
t"iĉ

tr' 
would make use of the Phillips' pipe the evidence satisfactorily disclo- Hau!™ 
ses that, in each case, the rejection of the bids was in the interests of (continued). 

JQ the Borough, and on the reeommandation of the 'consulting engineer. 

Some time prior to the first award of the Linden street contract, 
one of the oldest and most experienced contracting firms in the City of 
New York, the O'Bourke Engineering Company, wished to introduce in-
to the Borough of Queens a concrete block for the building of tunnels 
Avhich they had found efficient. Having learned that Phillips had some 
influence in the Borough, O'Bourke secured his assistance in this con-
nection, and Avas successful in persuading Seeley to accompany him to 
Detroit, where the method of operation could be observed. Seeley was 

20 much impressed, and, on his return, prepared certain descriptions to be 
embodied in tbe specifications for tbe Linden street contract, which com-
prised a tunnnel section as Avell as an open-cut section. 

There is nothing in the evidence which justifies even a suspicion that 
Seeley was induced for any improper consideration to avail himself of 
this neAV deA'ice, and Mr. O'Bourke adds that the condificatiou of the spe-
cifications was approved by Seeley's superior, who were convinced of the 
desirability of the alternate design for tunnels. (O'Bourke p. 571 & foil.). 

As it is customary, in the contracting business, to pay for services 
such as those rendered by Phillips, O'Rourke pâ id him $8,500. It is true 
that Phillips wanted $50,000, but O'Rourke considered that the smaller 
sum Avas all that he ought to have. There was, as O'Rourke asserts, no-
thing wrong in this payment at all. 

Havipg thus se'cured the introduction of his tunnel blocks, 
O'Rourke tendered for tbe Linden streret contracts, but another firm, 
Messrs. Booth & Flynn, made a lower bid on type "A" of sewer, for 

4 0 $895,000. 

The bids, both for type £A' and for type 'B' were rejected by Con-
nolly as President of the Borough, and he gave notice to that effect to the 
Hon. Charles L. Craig, comptroller of the City of New York. 

The letters do not disclose thereasons for which Connolly rejected 
these bids, but Mr. O'Rourke reports that he was informed by Phillips 
that it was because the bids were too high. 
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NO. IN 
The notes of 
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Hall. 
(continued). 

New bids having been called for, O'Rourke decided to tender for 
the entire contract, both the tunnel portion and the open-cut, and as he 
proposed to use precast pipe he obtained a quotation from Phillips, who 
specified a price of $40 or $45 a foot. In spit e of that very high price which 
he was prepared to pay for his pipe, O'Rourke was successful and secu-
red the contract for $876,000, approximately $18,800 less than the bid of 
Messrs. Booth & Flynn for type 'A' sewer, and, as a result, the Borough, 
by reason of Connolly's rejection of the first bid, made a saving of tbat 
amount. 10 

As O'Rourke was primarily interested in the tunnel, and the use of 
his tunnel blocks, be assigned tbe open section of tbe contract to John J. 
creem. At that time (1920), it will be recalled that Phillips Avas the sole 
agent of the Lock Joint Pipe Company, and Avas authorised to sell the pi-
pe in the Borough of Queens at his O A V U price. He had given his quotations 
to O'Rourke, but Creem, AVIIO bad bad previous dealings witb tbe Lock 
Joint Pipe Co. itself, preferred to buy direct, and compensated Phillips 
by paying bim, in lieu of commission, tbe sum of $25,000. oq 

Counsel for tbe appellants suggest tbat, in this transaction, Ave bave 
proof of overt acts on tbe part of Phillips and his co-conspirators Connol-
ly and Seeley. 

I am unable to discover any evidence of collusion betAveen Phillips, 
Connolly and Seeley in this connection. The rejection of the first bids Avas 
a normal proceeding, Avbich resulted in a considerable saving to tbe City. 
There Avas nothing Avhatever improper in O'Rourke's dealings Avith Phil-
lips, nor is there any justification for criticising Creem because be con- 30 
sented to pay $25,000 to Phillips in order to secure tbe right to purchase 
bis pipe directly from tbe Lock Joint Pipe Co. 

The second instance of the rejection of bids Avas in connection witb 
thq contract for 150th street, which bad been aAvarded to the Hammen 
Construction Company in the year 1925. In justification of this rejection, 
it is necessary only to refer to a letter, written by the Consulting Engi-
neer, Cliffqrd B. Moore to Connolly. The Hammen Construction Compa-
ny were already engaged in a prior contract; tbey were almost four 
months in default, and it Avould obviously bave been reckless for tbe Pre-
sident of tbe Borough to enter into a new contract with that Company. 
In fact, it is specifically provided by a paragraph in tbe bid forms tbat 
no bid Avill be accepted from, nor contract awarded, to any person Avko is 
in default. 

Counsel for the appellants bave laid particular stress upon the fact 
that the Hammen Construction Company ultimately filled their con-
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tract within the contractual delays, but that fact does not in any way re-In ^e^ 
hut the clear evidence that, when the bid on, the now 'contract was made, King's B ĉh 
the Company was in default. Had the Borough President not acted upon No

—
10 

Moore's letter, he would have been open to criticism. The notes of 
Hon. Mr. 

Paulsen, th,e representative of the Hammen Company, evidently re- Hau^ 
sented the rejection of his hid, and appeared in the present proceedings as (continued)-

2Q the most vindictive witness against Phillips. 

After a careful perusal of his deposition, and a review of the finan-
cial position of the different Companies in which he was interested, I am 
disposed to agree with the learned Trial Judge's estimate of his credibi-
lity. 

On the second letting of this contract, the Oxford Engineering 
Company, was the successful bidder at a figure approximately $500 less 
than tbe Hammen bid. 

20 
Tbe third instance of rejection of bids was in connection with tbe 

Brinkerhoff Avenue contract. 

There was, in the first instance, so great a discrepancy between the 
lowest and highest bids, all of which were considerably in excess of the 
engineer's estimate of tbe probable cost, tbat Moore, tbe consulting en-
gineer, again wrote Connolly advising tbat the bids be rejected and the 
contract re-advertised. 

O A 

This contract was also in two sections, a tunnel and an open-tut, 
and Moore suggested that, in the third call for bids, there should he se-
parate bids and two contracts. 

Acting on this advice, Connolly was ultimately successful in secu-
ring contracts for the entire work at a saving of approximately $100,000. 

In none of these instances is there the slightest evidence of any 
impropriety on the part of Connolly, nor is there any proof that Phillips 

40 had anything to do with the rejection of the bids. 

It is, of course, quite true that he derived some advantage from the 
fact that the precast pipe was ultimately used. 

WATERPROOFING MEMBRANE. 

It is charged by the appellants that, in pursuance of the conspira-
cy, on or about the 8th December, 1924, Seeley fraudulently incorporated 
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I n Court of I d a n s a n d specifications for tlie construction of sewers, sucli unne-
King's Bench cessary and unreasonable requirements covering the monolithic type of 

sewers as to prevent contractors submitting bids for that type at a lower 
figure than bids for the construction of sewers of precast pipe, with the 
object of making certain that the low and successful bidders should he 
those who proposed to make use of the precast pipe. 

No. U) 
The notes of 
Hon. Mr. 
Justice 
Hall. 
(continued). 

Oil reference to the tabulation of contract (Exhibit C-l) it will be 
observed that, between April, 1917, when the precast pipe was first in-
troduced, and the 8th December, 1924, when the specifications for the wa-
terproofing membrane in connection with type 'A' sewers were adopted, 
124 contracts for sewers were executed. Of these contracts, 105 called for 
the precast or type 'B\ Of the remaining 19 contracts, only 14 called 
for the monolithic or 'A' type. 

10 

During all this time Phillips had been the exclusive agent for the 
Lock Joint pipe under the three agreements with the Lock Joint Pipe Co. 
above referred to. 

It may, therefore, he assumed that it was Phillips who supplied the 
pipe in the case of those 105 contracts, and of those only three are referred 
to in support of the appellants' allegations that he charged exorbitant pri-
ces. 

20 

Those three contracts are:— 

(1) Norwood Place, awarded to Mullen Construction Com-
pany, on the 22nd May, 1922, for the sum of $311,855; 30 

(2) 25th street, awarded to Awiza Corporation on the 
16th August, 1923, for $309,866; 

(3) Fisk Avenue, aAvarded to Duit Inc., on the 15th March, 
1924, for $339,000. 

As the appellants conted that the difference betAveen the estima-
tes prepared by the Borough engineers and the contractors' bids, Avas due 
to the excessive cost of pipes, it is interesting to note, in connection with 4 0 

the Mullen contract, that the preliminary estimate Avas only $81,600, Avhile 
the final estimate Avas $365,782. The only conclusion to be draAvn from 
such a huge increase in the estimates is that the character and extent of 
the contract were changed and it is interesting to observe that Mullen's 
hid of $311,855 Avas $54,000 less than the engineer's estimate. 

It is, doubtless, true that Phillips Avas exerting his utmost energy 
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to assist the contractors so as to advance the sale of }iis pipe, but there in the 
can be no possible doubt but that the precast pipe was much more suitable Kinĝ T Bench 
for the construction of sewers in low-lying and wet areas such as those " — 
found in the Borough of Queens. The notes0of 

Hon. Mr. 
In the summer of 1924, the Borough obtained authorisation for the Haul1* 

construction of a sewer on Hammel's Boulevard, for which the final esti- (continued), 
j q mate of th^ Borough engineers was $947,116. Among the contractors who 

bid was Patrick McGovern, who, as he proposed to tender for both type 
'A' and type 'B', applied to Phillips for quotations on the cost of pipe, and 
was given flie following prices:— 

60 inch $32.00 
54 inch 29.00 
24 inch 5.00 

Basing his estimate for a type 'B' sewer on those figures, McGovern ten-
dered for the contract at a price of $1,072,000. But, at the same time, he 

20 tendered for a type 'A' sewer at $805,000, and was awarded the contract 
for type 'A'. 

Among the other bidders had been Paulsen of the Hammen Con-
strution Gompany, with whom Phillips had had previous dealings. It is 
probably true that Phillips had a preference for Paulsen, in spite of the 
fact that he had had trouble with his payments, and in June, 1924, had 
found it necessary to enforce payment by removing his pipes from Paul-
sen s locality. Nevertheless, Piiillips gave Paulsen a quotation for the 60 
inch and 65 inch pipe, called for in the contract, at $25 per foot. In spite 

30 of that very great advantage in the cost of his material, Paulsen's bid, 
on behalf of the Hammen Construction Company, for the type 'IP sewer 
was $120,000 higher than that of McGovern. 

McGovern, therefore, secured the contract for a type 'A' sewer, and 
Phillips lost the business that he would have secured had the sewer been 
constructed of precast pipe. 

It is argued by the appellants that McGovern was a constractor of 
4Q such financial resources that the alleged 'conspirators, Connolly, Phillips 

and Seeley, decided to award him the contract without resorting to their 
levice of rejecting the bids, and re-advertising the contract, and it is 
urtlier argued that the introduction of the waterproofing membrane 
shortly afterwards was prompted with the undoubted object of adding so 
greatly to the cost of type 'A' sewers that thereafter it would be impossi-
)le for any contractor to bid for that type lower thant for type 'B'. 

There is no doubt that, so far as the evidence in the present issues 
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I n c o u r t of
 c o n c e r n ed? Seeley prepared a sketch of the proposed waterproofing 

Kin̂ Bench membrane, and instructed his draftsman to introduce it into the plans 
— for later 'contracts, hut there is an entire absence of proof that Seeley de-

The noted of vised the alteration on his own responsibility, or in furtherance of a 
Hon. Mr. conspiracy between himself, Connolly and Phillips. 
J us tic© 
Hall. 
(continued). It is important to note that the plan for this waterproofing mem-

brane (Exh. C-3; p. 3999) was signed uot only by Seeley, but also by J. 
Franklin Perrine, his superior officer, and, on a later occasion, on the 9th 
June, 1925, when these plans were modified (Exh. C-6; p. 4429), the draw-
ings again showed the waterproofing membrane, and they were signed by 
the chief engineer, James Rice, as well as by Perrine. But these plans also 
had to run the gauntlet of examination by the engineers of the Board of 
Estimate & Apportionment, to whom duplicates were sent, and who, accor-
ding to Bertram, examined them, although he adds that they are not con-
cerned with the details. Nevertheless, the fact remains that this water-
proofing membrane did appear upon the plans and profiles submitted to 
tbe Board of Estimate & Apportionment, and were examined and appro- 20 
ved by the officials of Greater New York, as well as by Seeley's superiors 
in the Borough of Queens. 

Counsel for the appellants (Factum p. 22) frankly admit that the-
re is not much evidence proving directly an unlawful agreement between 
Phillips, Connolly and Seeley, but, it is argued, that the parties acted in 
consort is to he inferred from their conduct and their participation in 
the specific overt acts above referred to. 

From the analysis of these alleged overt acts, it appears that Phil- 30 
lips had nothing to do with the adoption by the Borough of Queens of the 
specifications for precast pipe; that there is no direct evidence that 
either Phillips or Seeley conferred with Connolly in connection with the 
rejection of bids, which, moreover, in the three particular instances ci-
ted, resulted in more advantageous contracts for the Borough; that there 
is no evidence of Connolly's participation in Seeley's introduction of the 
waterproofing membrane, which was adopted with the knowledge and ap-
proval of Seeley's superior officers. 

There being, therefore', no direct evidence of conspiracy, and the 
pretended over acts being insufficient to justify an inference of concer-
ned action, I concur with the learned Trial Judge in the opinion that the 
appellants have failed to establish the basis of their action. 

The appellants, however, contend that, as Connolly and Seeley were 
convicted of conspiracy in criminal proceedings in the City of New York, 
and as Phillips had been indicted with them, although he died before he 
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was actually arraigned, tlie conviction and sentence is conclusive proof of In the 

i-» j • - 1 Court of 
tlie alleged conspiracy. King s Beach 

No 10 
It is hardly necessary to point out that there are fundamental dif- The notes of 

ferences between a criminal prosecution for conspiracy, and a civil action j°s
n
t'i(̂ r" 

for damages caused by the actual accomplishment of the alleged conspi- Hail!06 

racy. In the present issues we are concerned only with the testimony of- (continued). 
JQ fered in the civil action, which, although voluminous, was evidently much 

less extensive than that offered in the criminal courts of New York. The 
'conviction, therefore, of Connolly and Seeley is not relevant to these pro-
ceedings. 

It must be admitted that Phillips was successful in securing a vir-
tual monopoly for the supply of precast pipe to the Borough of Queens in 
connection with the sewer contracts referred to, and that he charged the 
contractors unusually high prices. But it appears from the evidence that 
in many, if not all, of these instances, the engineers of the Board of Esti-

20 mate & Apportionment, a department of Greater New York, entirely in-
dependent of the Borough of Queens, must have had some knowledge of 
the prices the various contractors were paying for their pipe, and it is ra-
ther remarkable that scores of contracts should have been approved by 
officials, of whose integrity there is not the slightest doubt. 

Mr. Hopkins, an accountant, has prepared a comprehensive state-
ment showing the prices paid to Phillips in various contracts, and the pri-
ces alleged to have been charged by tbe Lock Joint Pipe Company, both 

^ in the Borough of Queens and elsewhere. 

According to this statement, the highest price charged by tbe Lock 
Joint Pipe Company for 96 inch pipe was $26.19 per foot. But Creem as-
serts that he paid them $30; and, in addition, paid Phillips his commis-
sion of approximately $4 per foot, making the total 'cost $34 a foot ins-
tead of $26.19, which evidently Creem did not consider an exorbitant pri-
ce. (Creem p. 321 and 323). 

In the Horstman Avenue contract No. 75,044, June 1st, 1925, (Exh. 
4 0 C-161 Yol. 9, p. 4397) the preliminary estimate was $829,000, the low bid 

$1,650,000. 

Welsh Brothers, the successful bidders, assigned to the Awixa Cor-
poration the contract, which was duly forwarded to City Comptroller for 
registration. 

A resolution of the Board of Estimate and Apportionment adopted 
April 24th, 1925, shows that the final estimates had been increased to 
$922,300. 
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In the 
Court Of UUURI UI • J> I - • 

King's Bench reinforced concrete pipe sewer. 
In the file there appears (p. 4415) a statement of unit prices for 

The notes of 
Hon. Mr. 
Justice 
Hall. 
(continued). 

No. 10 3 foot precast pipe 
3 foot 3 inch pipe . 
8 foot pipe 

$ 32.60 
36.00 

150.00 

The price is, of course, the total for the 'completed sewer, and in-
cludes the excavation of the trench as well as the pipe itself. But it is 10 
obvious that the engineers of the City must have been, or should bave 
been, qualified to appreciate the approximate cost of the pipe when they 
were given the total price of the completed sewer. 

Four contracts were awarded to the Highway Improvement & Re-
pair Company on the 7th April, 1926, the final estimate of which aggre-
gated $1,687,000, while the final bids were $2,569,000. 

Appellants submit that the excessive cost was due to the exorbitant 
prices charged by Phillips for bis precast pipe, but again, among tbe docu-
ments filed with the Comptroller of the City of New York, are to be seen 
the unit prices for the completed sewer. For instance, Hempstead Ave-
nue, contract 79,048, awarded to the Highway Improvement & Repair 
Company, but assigned to Muchino & Decker, tbe 3 foot 6 reinforced con-
crete pipe sewer is priced at $93 per linear foot (p. 4774); Springfield 
Boulevard (contract 79,049) also assigned to Muchino & Decker, tbe 3 
foot 6 reinforced concrete pipe sewer was estimated at $90 per foot; and 
tbe Foch Boulevard sewer (contract 79,050) the 4 foot 6 sewer was spe-
cified at $110 per linear foot. 3q 

The record discloses that, in nearly all these contracts, the engi-
neers of the Board of Estimate & Apportionment were duly given the con-
tractor's estimated cost of the completed sewer. 

While it is true that the cost of the excavation of the trench might 
vary very greatl}7 owing to difference in depth and characteristics of the 
soil, nevertheless it should have been quite possible for tbe engineers in 
checking over tbe contracts to arrive at an approximate price for the cost 
of the precast pipe itself, and had the very great difference between the 40 
estimate of tbe Borough engineers and tbe excessive bid been due, as is 
suggested, solely to the exorbitant prices charged by Phillips for his pipe, 
it is difficult for me to exonerate the engineers of the Board of Estimate 
& Apportionment from justifiable criticism. 

There is, however, in some of the contracts, still more definite evi-
dence of the fact that the prices of the pipe were brought to the attention 
of the City's engineers. In the Sigretto'contract for 51st street (C. 14, Yol. 
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V, p. 2073), it is specifically stated that the cost of 8 foot pipe was $34,In the 
and of 7.6 pipe $32. In the appellant's tabulation of fair prices, on which Kinĝ B ĉh 
tbe action is based, tbe corresponding prices are $22.45' and $18.25. (Ap- ° — 
pellant's Factum p. 19). The note"of 

Hon. Mr. 
The aforesaid prices of $34; $32 and $30 were evidently those which Justice 

prevailed before the mix of tbe cement in Phillips' pipe was changed to tbe (continued). 
1 : 1 : 2 proportion which tbe appellants concede increased tbe cost of tbe 

10 pipe by 14%. On tbe appellants own admission, therefore, on a comparative 
basis, tbe said prices should be increased, after 1924, by tbe addition of 
14%, which would bring them to $38.76, $36.48 and $34.20 respectively. 

These prices were known to, and approved by the engineers, but 
they were carefully ignored by Mr. Hopkins in the preparation of his 
statement. Nor ,can it be successfully argued that the excess of the bids 
over tbe estimates was due, either solely or chiefly, to the Phillips' prices 
for pipes. 

In 1927, when his Department had been criticised for the alleged 
excessive cost of sewers, Mr. Arthur Tuttle, the chief engineer of the City 
of New York, wrote a letter to Mr. Richard Gripson, President of the 
Chambre of Commerce, in which he explains the difficulty of the work in 
certain conditions. He says:— 

"In all Boroughs it is the practice to pay for sewer construc-
tion on the basis of the cost of a single linear foot, this cost includ-
ing the furnishing of all the material as well as the work of ex-
cavating, pumping, sheeting, bracing and backfilling. In some of the 
work the cost of the material undoubtedly makes up the major por-
tion of the total expense, while in others it may become a minor 
matter. Any comparative statement limited to the cost per foot of 
sewer construction in one locality has, therefore, very little value 
in so far as it relates to another locality unless similar conditions 
obtain." 

"It would appear, however, that bidders for contracts subse-
quent to the one first let endeavored to protect themselves against 
loss by including in their bid what they deemed as ample allow-
ance for difficult working conditions." 

40 
It is not, however, in my opinion necessary to enter into a detailed 

examination of the different contracts in which the bids were higher than 
the estimates. It is sufficient to say that, as above indicated, the present 
record does not disclose any satisfactory proof of the alleged conspiracy 
or of the unfair prices. 

I conclude, therefore, that the appeal should be dismissed, with 
costs. 
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In the 
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No. 11 
The notes of 
Hon. Mr. 
Justice 
Walsh. 

No. 11 
THE NOTES OF HON. MR. JUSTICE WALSH. 

I concur with Mr. Justice Hall; I would dismiss the appeal. 

J.C.WALSH, 
J. K. B. 

10 

No. 12 
THE NOTES OF HON. MR. JUSTICE ST-JACQUES. 

In the 
Court of 2 0 

King's Bench Les demandeurs n'ont pu poursuivre la succession Phillips devant 
N~IS les tribunaux de la province de Quebec que parce qu'ils ont joint a leur 

The notes of action une saisie-conservatoire sur la somme de $312,000 qui avait ete de-
just'ice1"' posee dans un coffret de surete au bureau de la Montreal Safe Deposit 
st-Jacques. Company, a Montreal. 

La juridiction de la Cour supei'ieure pour entendre et juger cette 
demande u'est pas contestee. 

L'action n'est pas basee sur les dispositions de la loi de notre pro- 30 
vince. Si elle l'etait, ce serait uniquement l'article 1053 C. C. qui deter-
minerait les droits des demandeurs; la cite de New-York seule aurait pu 
instituer cette procedure. 

C'est sur une disposition speciale de la loi de l'etat de New-York 
que Paction est fondee. 

Le paragraphe 1222 de Particle 76 du "Civil Practice Act" de cet 
Etat decrete ce qui suit: 4Q 

"Where any money, funds, credits, or other property held 
or owned by the State, or held or owned officially or otherwise for 
or in behalf of a governmental or other public interest, by a domes-
tic, municipal, or other public corporation, or by a hoard, officer, 
custodian, agency, or agent of the State, or of a city, county, town, 
village or other division, subdivision, department, or portion of the 
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In the 

State, has heretofore been, or is hereafter, without right obtained, Kinĝ Bench 
received, converted, or disposed of, an action to recover the same, — 
or to recover damages or other compensation for so obtaining, re- notes2of 
ceiving, paying, converting or disposing of the same, or both, may Hon. Mr. 
he maintained by the people of the State in any court of the State st-ja^ues. 
having jurisdiction thereof, although a right of action for the same (continued). 

I q cause exists by law in some other public authority, and whether an 
action therefore in favor of the latter is or is not pending when the 
action in favor of the people is commenced". 

Le paragraphe 1224 donne aux demandeurs le pouvoir d'instituer 
cette action particuliere, non seulement devant les tribunaux des Etats-
Unis , mais auss i devant les tr ibunaux des pays etrangers. 

Les appelants n'alleguent pas qu'ils sont les proprietaires des de-
niers deposes dans le coffret de surete ou ils ont ete saisis. lis ont sim-

20 plement voulu, par la saisie-conservatoire, assurer l'execution du jugement 
qu'ils pourraient obtenir 'contre la succession Phillips. 

En realite, ce n'est qu'une action, en dommages que les demandeurs 
exercent. Normalement, une telle action ne pourrait etre institute que 
par le veritable creancier, c'est-a-dire par la cite de New-York. II faut une 
loi speciale pour instituer une telle procedure. Si cette loi n'existait pas, 
Paction serait sans fondement, car personne ne peut plaider au nom d'au-
trui, si ce n'est le Souverain, par ses officiers reconnus. 

30 Quel est le veritable 'caractere de cette action? 

II n'est peut-etre pas necessaire de le definir pour la solution du 
present litige. Ce n'est, il me semhle, qu'une action publique, car la loi 
n'exclut pas le recours de droit commun que peut exercer la cite de New-
York pour recouvrer des entrepreneurs, avec qui elle a contracte, les dom-
mages qu'elle peut avoir subis, ou pour leur demander le remboursement 
des sommes qu'elle aurait payees sans y etre teuue. 

Le dossier fait voir, en effet, qu'au moment de l'audition de la pr6-
40 sente cause, vingt-six actions institutes par la cite de New-York contre les 

entrepreneurs qui ont fait affaires ave'c Phillips, et avec lesquels la cite 
avait fait des contrats, etaient actuellement pendantes devant les tribu-
naux de l'etat de New-York. Ces actions ont pour objet de faire rembour-
ser a la Cite les prix excessifs qu'elle aurait payes (Voir volume 3, page 
1251, temoignage de C.-A. Schneider, avocat). Ce temoin nous apprend 
aussi qu'une action a ete prise dans l'etat de New-York contre la succes-
sion Phillips et que la demande est basee sur la pretendue fraude qui au-
rait ete commise par Phillips a l'egard de la cite de New-York. Le mon-
tant reclame dans cette cause n'est pas revele par le dossier. 
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In the 
Court of 

King's Bench 

No 12 
The notes of 
Hon. Mr. 
Justice 
St-Jacques. 
(continued). 

10 

Cela cree une situation assez etrange qui ne fait peut-etre pas obs-
tacle, d'une fagon absolue, a la demande formee devant la Cour superieu-
re, a Montreal; s'il est vrai que la cite de New-York a poursuivi non sett-
lement la succession Phillips, mais aussi les constructeurs de canaux d'e-
gout, et qu'elle demande et obtienne par les jugements qui seraient ren-
dus, le reipboui'sement des sommes qui lui auraient ete frauduleusement 
extorquees, et si les jugements sont acquittes, la Cite n'a surement plus de 
creance contre la succession Phillips. 

Et alors qu'adviendra-t-il de la demande faite par l'etat de New-
York, en vertu de cette loi speciale sur laquelle Taction est fondee? S'il y 
avait condamnation, qui recueillerait le montant de cette condamnation? 

Ce serait une veritable action penale, car la loi et l'equite s'oppo-
sent a 'ce que la cite de New-York puisse recouvrer de deux sources diffe-
rentes, et par des moyens distincts, le remboursement de sommes plus ele-
vees que celles qu'elle aurait demontre lui avoir ete extorquees. 9Q 

J'ai tenu a faire ces observations preliminaires sur la nature de 
Taction institute par les appelants, bien que pour la juger, je prendrai 
comme acquis qu'elle est autorisee par la loi qu'ils invoquent, et cela mal-
gre l'habile et forte argumentation de monsieur St-Laurent, conseil des in-
times, au sujet de la portee de cette loi. 

30 

Quoi qu'il en soit, les conclusions prises par les demandeurs ne peu-
vent etre accordee que s'ils ont reussi a prouver: 

1. qu'il y a eu entente frauduleuse, c'est-a-dire conspiration entre 
Phillips et les representants de la cite de New-York pour lui faire payer 
dans la construction de ses canaux d'egout des prix depassant ceux qu'elle 
aurait normalement du payer; 

2. que cette entente a reellement ete mise a execution, et que, de 
fait, la Cite a paye des sommes excessives. 

A vrai dire, les allegations de conspiration jouent un role plutot 
secondaire dans la presente cause, car la cite de New-York ne pouvait et 40 
n'a pu souffrir de dommages qu'a raison de l'execution d'une entente frau-
duleuse. 

Les appelants critiquent a tort le jugement de la Cour superieure 
qui fait la distinction qui s'impose entre la conspiration, envisagee au 
point de vue criminel, et les effets civils qui peuvent decouler de l'execu-
tion de cette conspiration. 
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La distinction est essentielle a tous egards et particulierement au in the 
point de vue de la preuve. Kin^B^ch 

En effet, il y a conspiration criminelle lorsque deux ou plusieurs The kte^of 
personnes s'entendent pour commettre un acte illegal, ou pour faire un Hon. Mr. 
acte legal par des moyens illegaux. st-j^ues. 

(continued). 

1 „ Des que l'entente est etablie en preuve, il faut conclure que le cri-
me a ete commis, peu importe qu'il ait ete ou non execute. 

II en est tout autrement en matiere civile. L'entente faite entre deux 
ou plusieurs personnes pour causer du dommage a un tiers ne donne a ce 
tiers aucun droit d'action. II ne peut se plaindre devant les tribunaux 'ci-
vils et reclamer des dommages que s'il en a reellement soufferts. 

C'est bien ainsi, d'ailleurs, que les demandeurs l'oqt compris, puis-
qu'ils ont allegue, com me base de leur action, l'entente frauduleuse et la 

20 mise a execution de cette entente. 

Ont-ils reussi a faire une preuve telle qu'un tribunal puisse conclu-
re, d'une fagon positive et certaine, que grace a la conduite de Phillips, a 
ses relations avec Connelly et Seely, a l'influence qu'il avait sur eux, ou 
aux manoeuvres dolosives qu'il a commises, la cite de New-York a du 
payer, pendant la periode de 1917 a 1927, des sommes excessives pour la 
construction de ses canaux d'egout et que la succession Phillips doit lui 
rembourser ces sommes? 

30 La Cour superieure n'a pas ete satisfaite de la preuve faite par les 
appelants et elle les a deboutes de leur demande a raison de l'insuffisance 
de la preuve. 

Les appelants disent a leur memoire ecrit (P. 7): 
"It is quite apparent that the trial judge proceeded on the 

erroneous principle that the plaintiffs had the burden cast upon 
them of proving their case beyond a reasonable doubt, as in a cri-
minal case. It is contended by the appellants that this being a ci-

40 vii action, a preponderance of evidence in favor of the plaintiffs 
was sufficient to sustain a judgment in their favor". 

Je ne puis pas admettre cette proposition telle que formulee. 

II ne serait pas juridique de condamner la succession Phillips a 
payer la totalite ou une partie des sommes reclamees, si les demandeurs 
n'ont pas prouve hors de tout doute que la cite de New-York, grace a 
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[ n c o u r t of
 u n e en*en*e frauduleuse entre ses employes et Phillips, a ete forcee de 

King-f Bench payer des sonimes qu'elle ne devait pas. 

Que la demande soit fondee sur Particle 1053 de notre Code ou 
sur les dispositions de la loi speciale de l'etat de New-York, cela ne fait 
pas de difference: il appartient aux deniandeurs de prouver la fraude 
et le prejudice cause par cette fraude. En effet, le recours civil que peut 
avoir la victime d'une fraude executee contre elle se determine et se me- JQ 
sure par le prejudice qu'elle en a subi. 

Phillips n'a pas traite directement avec la cite; de 1917 a 1927, pe-
riode mentionnee en la declaration, il a vendu du tuyau pour les canaux 
d'egout aux entrepreneurs qui avaient fait des contrats avec la Cite. 

Les demandeurs alleguent que ce tuyau aurait ete vendu a des prix 
excessifs, exhorbitants et hors de proportion avec les prix de vente de 
tuyau du meme genre, aux menies dates et dans les localites avoisinant 
le Borough ou se construisaient les canaux d'egout. 20 

Meme si les demandeurs avaient fait la preuve certaine de ce fait, 
il n'en resulterait pas necessairement que la Cite a paye pour la construc-
tion des canaux d'egout un prix excessif et exorbitant, grace aux ma-
noeuvres dolosives de Phillips et des employes de la Cite. 

Ce qui doit etre demontre, d'une fagon positive, c'est que effecti-
vement, pendant cette periode, la Cite a paye, a cause du prix exces-
sif charge par Phillips pour la vente de ces tuyaux anx, entrepreneurs, 
des montants qu'elle n'aurait pas du payer si l'entente frauduleuse n'eut 30 
pas ete mise a excution. En d'autres mots, le terme de comparaison en-
tre les prix payes par la Cite et ceux qui auraient du l'etre ne depend pas 
uniquement du prix de vente des tuyaux par Phillips aux entrepreneurs. 
C'est le prix total, comprenant materiel et travail, qu'il faut envisager 
pour fixer la mesure du prejudice subi par la Cite. 

Les deniandeurs ont fait leur preuve presqu'en totalite devant un 
commissaire nomme par la Cour superieure, et 'ce commissaire n'a pas 
voulu, avec raison, prendre la responsibilite de decider les nombreuses 
objections faites par les procureurs des intimes aux questions, illegales -
ou non, posees aux nombreux temoins interroges devant ce commissaire. 
II est resulte que le dossier a pris une apparence formidable, bien qu'en 
realite la preuve orale, contenue dans trois vQlumes de cinq cents pages 
cbacun, puisse se reduire d'une fagon tres sensible. Les objections, sans 
cesse reiterees, couvrent probablement plus d'un quart de ces trois vo-
lumes, et la preuve, illegale et inadmissible devant un tribunal de jus-
tice, en couvre an moins un autre quart. 

NO 1J 
The notes of 
Hon. Mr. 
Justice 
St-Jacques. 
(continued). 
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Le pro'cureur des appelants, qui a dirige 1'enquete a New-York de-In ^e^ ^ 
vant le commissaire, avait assuremeut devaut lui la transcription de la King's Bench 
preuve faite a 1'enquete municipale tenue quelque temps auparavant, v ~ o 
ainsi que eelle faite devant la cour criminelle au sujet des proces Con- The "notes"of 
nolly et Seeley, et il a suivi, d'aussi pres que possible, la marche qu'on 
avait adoptee dans, ces enquetes pour etablir ce qui s'etait passe dans st-jacques. 
le Borough of Queens pendant cette periode d'environ dix annees. (continued). 

^ II l'a fait avec tenacite, persistance et avec beaucoup de courtoi-
sie a l'egard de ses confreres qui representaient les intimes et qui n'ont 
'cesse pendant cette enquete - je ne dis pas, sans raison - d'entasser ob-
jections sur objections l'encontre de cette preuve dont une partie au-
rait ete manifestement inadmissible devant le tribunal. 

En somme, bien que tres volumineuse en apparence, 1'enquete faite 
devant le commsisaire peut assez facilement se reduire aux points par-
ticulierement examines par mon collegue, monsieur le juge Hall, dans 

20 ses notes. Ce sont, du reste, les seuls points invoques par les appelants 
pour conclure a la preuve d'une conspiration entre Phillips et les deux re-
presentants de la Cite, Connolly et Seeley. 

Dans une cause de conspiration criminelle, la preuve est presque 
invariablement tiree des cir'constances. Les conspirateurs ne commet-

tent jamais l'imprudence de mettre par ecrit leur entente criminelle. II 
est meme tres rare qu'on puisse en faire la preuve par des temoins qui ont 
oui les parties a cette entente. C'est presque toujours par les circons-
tances, c'est-a-dire par ce que l'on appelle les "overt act" que se dedui-

30 sent les presomptions d'une entente frauduleuse. 

Or, dans le cas actuel, les appelants ne peuvent reussir dans leur 
demande que s'ils ont prouve des "overt act" qui non seulement peuvent 
faire presumer la conspiration, mais qui ont 6te veritablement la cause 
productive des dommages que la Cite de New-York aurait subis. 

Phillips etait sans doute un horn me extremement intelligent, astu-
cieux, audacieux meme; il paraissait avoir cree l'impression que sans lui, 
ou sans son intervention, il n'etait pas possible, ou extremement diffici-
ie, d'obtenir des contrats pour la confection de canaux d'egout dans le 
"Borough of Queens". 

Ayait-il toute l'influence qu'on semblait lui preter? Ou avait-il 
reussi a creer une legende h ce sujet? Le dossier ne nous eclaire que d'une 
fagon imparfaite sur ce point. 

Les appelants sont forces de reconnaitre que la preuve directe 
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I n c o u r t of d'une entente entre Phillips, Connolly et Seeley et d'autres personnes est 
King's Bench bien minime (there is not much evidence); mais ils s'appuient sur les 

"overt act" pour en deduire la presomption d'une telle entente. 
Nw 13 

The notes of 
Hon. Mr. 
Justice 
St-Jacques. 
(continued). 

10 

II n'y a aucune preuve quelconque de rencontres ou d'entrevues en-
tre Phillips et Connoly au cours desquelles il aurait ete question de con-
trats de canaux d'egout. 

Certains temoins relatent la teneur de conversations au cours d'en-
trevues entre Phillips et Seely. 

La Cour superieure a, avec raison, exprime des doutes serieux sur 
la credibility de certains de ces temoins. II suffit de lire attentivement les 
temoignages de Sigretto, Purcell et particulierement de Paulsen, pour 
se rendre 'compte de l'animostite qui existait entre eux et Phillips. 

Paulsen, remarquahlement intelligent bien que parfait illettre, ne 
peut pas s'empecher de laisser voir, d une lay on claire, le sentiment d'ini- 9Q 
mitie qu'il entretient a l'egard de Phillips. Ce Danois, implante aux Etats-
Unis, et qui parait avoir reussi merveilleusement a se familiariser avec 
les moeurs des entrepreneurs vereux, admet avoir cherche et reussi a cor-
rompre les officiers municipaux d'autres Etats, et je ne puis hlamer la 
Cour superieure d'avoir hesite a ajouter foi a tout son temoignage. 

Sigretto, deyu des 1917, n'a pas 11011 plus pu s'enipecher de mani-
fester les mauvais souvenirs qu'il a gardes de ses relations avec Phil-
lips. 

30 
Quant a Purcell, qui se hate de declarer qu'il n'aurait pas cru 

Phillips, meme sous serment, je me dispenserai de dire la meme chose 
de son propre temoignage, Men que je concours entierement dans ce 
qu'en a dit la Cour superieure. 

Les appelants avaient entrepris de demontrer que c'est par l'en-
tremise et l'influence de Phillips que les specifications preparees par les 
ingenieurs du Borough contenaient a peu pres textuellement la descrip-
tion du mode de fabrication des tuyaux de la Lock Joint Pipe Compa-
ny. Ils voulaient en conclure que l'insertion de cette clause dans les spe- 40 
cifications avait ete faite intentionnellement pour eliminer la concur-
rence et permettre a Phillips d'avoir le monopole de la vente des tuyaux. 

Or, sur ce point, le temoignage de monsieur Hirsh president et 
gerant de la Compagnie, me parait absolument detruire la theorie des 
appelants. 
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C'est lui-meme qui a fait aupres des autorites du Borough les de-In
 of 

marches n6cessaires pour faire connaitre la valeur et le mode de fabri- Kink Bench 
cation du tuyau que vendait sa compagnie. II a eu des entrevues avec le 
president et l'ingenieur en chef et il a reussi a les convaincre de la supe- The notes"of 
riorit6 de ce tuyau sur celui fabrique par d'autres compagnies. justice*"' 

St-Jacques. 
I I d6coule, d'une fagon positive, du temoignage de monsieur Hirsh (continued). 

JQ que Phillips m'a eu aucune part a ce suc'ces, obtenu par le president de la 
compagnie Lock Joint Pipe. II n'a pas ete l'inifiateur de ce mouvement 
qui avait pour objet de faire adopter par les autorites du Borough la nou-
velle m6thode de construction des canaux d'egout, c'est-h-dire non plus 
la fabrication d'un tuyau dans la tranchee elle-meme, mais la pose dans 
ces tranches d'un tuyau fabriqu6 a l'exterieur, aussi pres que possible 
de la tranchee et sur des donnees qui en assurent la plus grande effica-
cit6. 

J1 est bien probable que Phillips a eu connaissance de ce succes 
20 obtenu par le president de la compagnie. C'est sans doute ce qui l'a in-

duit k se faire accorder l'agence exclusive par la compagnie pour la ven-
te de ce tuyau. 

Sigretto etait alors l'un des agents yendeurs da la compagnie Lock 
Joint Pipe. Phillips lui a suggere de chercher a obtenir des contrats de 
construction, ce a quoi il a reussi. De son cote, Phillips est devenu le seul 
representant autorise pour la vente du tuyau de la compagnie Lock Joint 
Pipe. 

30 Le temoignage de monsieur Hirsh repousse, d'une fagon absolu-
ment satisfaisante, la presomption d'une entente frauduleuse que les ap-
pelants voulaient faire decouler de l'entree en relation d'affaires de Phil-
lips avec les autorites du Borough. 

Les prix de vente de ce tuyau aux divers entrepreneurs qui ob-
tenaient des contrats de construction de canaux servent aussi de base aux 
appelants, et ils cherchent a en faire dgcouler une forte presomption d'en-
tente frauduleuse prejudiciable a la Cite. 

40 Comment peut-on dire que les prix etaient excessifs, exorbitants, 
si l'on n'a pas une base absolument 'certaine pour faire la comparaison 
avec les prix du tuyau vendu et employe dans la construction de canaux 
d'egout seinblables dans d'autres parties de la cite de New-York. 

L'expert comptable qui a prepare le tableau sur lequel les deman-
deurs s'appuient a use des elements de preuve qu'il avait en mains-
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I n c o u r t of Cour n'a eu aucun controle sur les reclierclies ou les enquetes 
King's Bench faites par le comptable. II a lui-meine pris comme point de comparaison 

des donnees discutables et, dans plusieurs cas1 inexactes. Nu 12 
The notes of 
Hon. Mr. 
Justice 
St-Jacques. 
(continued). 

II est cependant adinis, d'une fagon incontestable, que le tuyau fa-
brique par la compagnie Lock Joint Pipe presentait une particularity ap-
preciable dans le mode de fabrication; il etait, au point de vue des ele-
ments, qui entrent dans la fabrication de ces elements de premiere qua-
lite. 10 

Pendant toute cette periode, de 1917 a 1927, ce tuyau a ete examine, 
inspect'e par les ingenieurs et experts du Borougli et toujours on l'a trou-
ve eminemment propre aux fins pour lesquelles il etait fabrique. 

La compagnie et, plus tard, Phillips, lorsqu'il eut loue l'outillage 
de la compagnie, fabriquaient ce tuyau sur place, a une legere distance 
des tranchees elles-memes. Les entrepreneurs etaient certains que la li-
vraison serait faite en temps et que ce tuyau, de quelque grandeur qu'il QQ 
fut, pouvait etre enfoui dans les tranchees en toute securite; il avait la 
resistance necessaire pour supporter le poids des materiaux dont on le 
recouvrait, quelles que fussent la profondeur et la nature du sol de cette 
tranchee. 

II serait extraordinaire que pendant cette periode d'une dizaine 
d'annees et plus, particulierement de 1921 a 1927, les entrepreneurs aient 
pu faire accepter par les autorites du Borough des soumissions a des prix 
exorbitants et absolument disproportionnes avec la valeur des travaux. 
Ilaurait fallu, non seulement la complicity de l'assistant ingenieur-civil 30 
et celle du president du Borough, Connolly, mais veritablement celle de 
tous les employes superieurs de la cite de New-York elle-meme qui avaient 
mission et le devoir de verifier et de controler les soumissions, les con-
trats, le paiement des travaux, et ce, a tous les points de vue. 

II a ete mis en preuve qu'en effet chacun des contrats passait par 
la filiere d'inspection et de controle etablie par la loi et les reglements 
de la cite de New-York. 

La Cour d'appel est dans une position encore plus avantageuse, 40 
sur ce point, que ne l'etait la Cour superieure. 

Les appelants ont admis que tous les contrats produits comme 
exhibits, au nombre de soixante-dix - si je ne me trompe ont ete faits de 
la part de la cite de New-York et du Borough of Queens apres observan-
ce complete des dispositions de la charte de la cite de New-York se rap-
portant a de tels contrats; qu'ils sont bases sur des resolutions legale-
ment adoptees; que les soumissions des entrepreneurs et les contrats ont 
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6te convenablement (properly) signes et executes par toutes les parties In
 of 

en conformity parfaite aux lois et reglements qui s'appliquent a la Cite; King's Bench 
que toutes les soumissions ou propositions faites par les entrepreneurs s ~ j n 
ont ete ouvertes publiquement par les officiers qui avaient donn6 les avis, The "notes" of 
et ce, en presence du controleur et des sompissionnaires, le tout en ac-
cord parfajt avec les formalites exigees par la charte de la Cite; que les st-jacques. 
transports de contrats ont aussi £t£ faits d'une fagon legale et convena- (continued)-

10 ble k tous 6gards, le tout en accord avec la loi et les reglements de la 'cite 
de New-York et du Borough of Queens; et que tous et chacun de ces trans-
ports sont en tous points legaux et reguliers quant a leur forme et exe-
cution- (Yol. 12, pages 5558 et 5559). 

A moins qu'on ne dise que les representants de la Cite et du Bo-
rough ont d61iberement ferm6 les yeux pour ne pas voir ou ne pas aper-
cevoir les fraudes commises par Connolly, h la suggestion et au moyen 
des artifices astucieux et frauduleux de Phillips, il ne me parait pas pos-
sible de conclure que la city de New-York ait yty, pendant cette pyriode, 

20 victime d'un vyritable vol de $3,000,000 et plus. 

Arrivant, comme la Cour superieure, a la conclusion que les de-
mandeurs n'ont pas ryussi k pronver les aliygations fondamentales de 
leur action, je confirmerais le jugement et rejetterais l'appel avec dy-
pens. 

30 

40 
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In the N O . 1 3 * 
Court of ;,' . 

Notice of Appeal to His Majesty In His Privy Council 
with Motion to Six Delay to Furnish Security. 

King's Bench 

No. 13 
Notice of 
Appeal to His 
Majesty 1 . WHEREAS Appellants intend to appeal to His Majesty in Ms 
Coimcii1*"̂  Privy Council from the judgment rendered in tMs case on the twenty-ninth 
with Motion day of June, 1938 by this Honourable Court dismissing the Appellants' i a 
r o S y appeal with costs; 
Security 
28 Sept. 1938. 2" WHEREAS the amount involved in the present case exceeds 

the sum of three million dollars ($3,000,000.00) and that Appellants have 
the right to appeal "de piano" to His Majesty in His Privy Council; 

3. WHEREAS Appellants are ready to give within the delay to he 
fixed by the judgment to be rendered herein good and sufficient sureties 
that they will effectually prosecute the said appeal, satisfy the 'condem-
nation and pay such costs and damages as may be awarded by His Ma- 20 
jesty in the event of the judgment being confirmed; 

WHEREFOR Appellants pray that by the judgment to he rendered 
herein a delay be fixed within which the Appellants shall give such sure-
ties and that such sureties be fixed to the sum of $2,500.00. The whole with 
costs to follow. 

Montreal, September 28th, 1938. 

BERTRAND, GARNEAU et PIGEON, 3Q 

Attorneys for Appellants-

NOTICE 

To Messrs. Magee, Nicholson & O'Donnell, 
Attorneys for Respondents, (The Heirs of the late 

John M. Phillips) 
and 40 

To Messrs. Hackett, Mulvena, Foster, Hackett and Hannen 
Attorneys for Respondents (The Crown Trust Companyet al., 

es-qual, for the Heirs of the 
late Francis PMllips) 

Dear Sirs: 
Take notice that the foregoing motion will be presented for adjudi-

cation to one of the Honourable Judges of the Court of King's Bench 
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(Appeal Side), sitting in and for the District of Montreal, in Chambers, in the 
at the Court House in the City of Montreal on the 4th day of October, 
1938, at eleven o'clock in the forenoon and do govern yourselves accord-
ingly. 

Montreal, September 28th, 1938. 

10 BERTRAND, GAENEAU et PIGEON, 
Attorneys for Appellants-

HO. 10. Court of 
King's Bench 

No. 13 
Notice of 
Appeal to His 
Majesty 
in His Privy 
Council 
with Motion 
to Fix Delay 
to Furnish 
Security 
88 Sept. 1938. 
(continued). 

N 0 ' M . In the 

20 Judgment of Hon. Mr Justice Barclay on the above mSljench 
above Motion. N~14 

Judgment 
Having heard the parties by their respective Counsel on the mo- Mr' 

tion of the plaintiffs-appellants to fix the security on an appeal to His Barclay 
Majesty in his Privy Council from the final judgment pronoun'ced in this above 

case by the Court of King's Bench (Appeal Side) on the 29th day of June, 4 Oct. 1938. 
1938, and to fix a delay within which security on the said appeal should 
be furnished; 

36 SEEING the consent of the parties that the amount of the security 
should he fixed at $5,000; 

I, the undersigned, one of the Judges of this Court of King's Bench, 
DO FIX a delay expiring on the 14th day of October, 1938, within which 
the appellants may give, in conformity with the provisions of Article 1249 
of the Code of Civil Procedure of the Province of Quebec, and in the man-
ner and for the purposes therein mentioned, the security thus agreed 
upon of $5,000; costs to follow. 

40 (signed) GREGOE BARCLAY, 
J. K. B. 
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In the N O . 1 5 . 
Court of 

King's Bench 

7 Oct. 1938. 

Notice of Furnishing Security. 
No. 15 

Notice of 
Furnishing 
Security To Messrs. Magee, Nicholson & O'Donnell, 

Attorneys for Respondents, (The Heirs of the late 
John M. Phillips) 10 

and 

To Messrs. Hackett, Mulvena, Foster, Hackett and Hannen 
Attorneys for Respondents (The Crown Trust Companyet al., 

es-qual, for the Heirs of the 
late Francis Phillips) 

Dear Sirs: 

Take notice that on the 11th day of October, 1938, at 11 o'clock in 20 
the forenoon, before a Judge of the Honourable Court of King's Bench 
(Appeal Side), for the District of Montreal, sitting in Chambers, at the 
Court House, the Appellants will furnish the security required for the 
costs of Respondents in this case in their appeal to His Majesty in his 
Privy Council. 

The whole in accordance with the judgment of the Honourable Mr. 
Justice Gregor Barclay, one of the judges of the Appeal Court, rendered 
on the 5th day of October, 1938. 

30 
The said security to he in the sum of $5,000.00 in the form of a sure-

ty: bond of the United States Fidelity & Guaranty Company, a body politic 
and 'corporate duly incorporated, haying a business office in the City and 
District of Montreal and duly authorized to become securety before the 
Courts of the Province of Quebec, and govern yourselves accordingly. 

MONTREAL, October 7th, 1938. 

BERTRAND, GARNEAU et PIGEON, 
' 40 

Attorneys for Appellants. 
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In the 
H O . 1 0 . Court of 

King's Bench 
Surety Bond of The United States Fidelity and NOT™ 

Guaranty Company. K S Bond 

United States 
JO Fidelity and 

Guaranty 
WHEREAS the said judgment has been appealed to His Majesty company 

in His Privy Council by the said PEOPLE OF THE STATE OF NEW 11 0ct- 1938< 

YORK, thus rendering necessary the security required by law. 
NOW, THEREFORE, THESE PRESENTS TESTIFY, that on 

the 11th., day of October, 1938, before a Judge of the Honourable Court 
of King's Bench (Appeal Side), for the Distript of Montreal, sitting in 
Chambers, at tbe Court House, and before tbe Clerk of tbe said Court: 

CAME AND APPEARED: 
20 THE UNITED STATES FIDELITY AND GUARANTY COMPA-

NY, a body politic and corporate, duly incorporated under the laws of tbe 
State of. .Maryland, one of tbe United States of America, and having its 
head office in tbe City of Baltimore, in the said State, and having a 
branch office in the City of Montreal, and duly authorized to become su-
rety before the Courts of tbe Province of Quebec, by virtue of Order-in-
Council, dated at Quebec the 2nd., day of October, 1903, and under the 
proyisions of "Tbe Gurantee Companies Act, chapter 249, Bevised Sta-
tutes of Quebec, 1925". 

30 
The said UNITED STATES FIDELITY AND GUARANTY COM-

PANY, herein represented and acting by R- C. HEY, of the City of Mont-
real, duly authorized by Resolution of the Board of Directors of the said 
Company, passed on the 16th., day of March, 1938, at Baltimore, duly cer-
tified copy of which being hereto annexed and which said Company here-
by acknowledges itself to be the legal surety of the said Appellants in re-
gard to tbe said appeal: hereby promises, binds and obliges itself tbat in 
case tbe said Appellants do not effectually prosecute tbe said Appeal and 
do not satisfy tbe condemnation and pay such costs and damages as may 
be awarded by His Majesty in His Privy Council in the event of tbe said 
Judgment being confirmed, then tbe said surety will satisfy the said con-
demnation in capital, interest and costs, and pay all costs and damages 
which may be hereafter adjudged, not to exceed, however, in any case tbe 
sum of FIVE THOUSAND DOLLARS ($5,000.00), in case tbe judgment 
appealed from is confirmed as aforesaid, by His Majesty in His Privy 
Council, to the use and profit of tbe said Respondents, their heirs, admi-
nistrators, exe'cutors and assigns. 
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In the 
Court of 

King's Bench 

No. 16 
Surety Bond 
of The 
United States 
Fidelity and 
Guaranty 
Company 
11 Oct. 1938. 
(continued) 

And the said UNITED STATES FIDELITY AND GUARANTY 
COMPANY has signed these presents by its Representative. 

Taken and acknowledged before me 
at Montreal, this 11th., day of Octo-

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 
Per R. C. HEY, 

Resident Assistant 
Agent and Attorney. 10 

her, 1938. 
GREGOR BARCLAY, 

J. K. B 
POULIOT & LAPORTE, 

Clerk of Appeals. 

20 

No. 17. 
Consent of the Parties as to the Contents of the Trans-

cript Record in Appeal to His Majesty in 

In the 
Court of 

King's Bench 

consent17 His Privy Council. 
of Parties 
as to 
contents We, the undersigned, Attorneys for the parties herein, hereby agree 

the . that the following documents shall compose the Transcrpt Record of pro-
Record to His ceedings for the Judicial Committee of His Majesty in His Privy Council, g g 
Majesty \VL. 
in His Privy 
Council 
6 Dec. 1938. 1.—All documents printed in the Record for the Court of King's Bench 

(Appeal side) as more fully set out in the "Index" forming part of 
the said Record, the whole under reserve of the rights of all parties 
to refer to any document in the original Record; 

2.—The Inscription in Appeal before the Court of King's Bench (Ap-
peal side). 

3.—The Factum of the Appellants before the Court of King's Bench. 40 
4.—The Factum of the Respondents, The Crown Trust Company et al, 

es-qual, before the Court of King's Bench. 
5.—The Factum of the Respondents, the Heirs of the late John M. Phil-

lips before tbe Court of King's Bench. 
6-—Supplementary Factum or Memorandum of Notes of the Respond-

ents, the Heirs of the late John M. Phillips before the Court of 
King's Bench. 
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7.—The Appellants' Reply to the Supplementary Factum of the Re-In
 of 

spondents, the Heirs of the late John M. Phillips, before the Court Kings Bench 
of King's Bench. 

° No. 17 
8.—The formal Judgment of the Court of King's Bench dismissing the ^ ̂ ar«es 

Appellants' Appeal against the Respondents. as to the 
Contents 

9.—The Notes of Honourable Mr. Justice Bernier. of the 
Transcript 

10—The Notes of Honourable Mr. Justice Hall. Bec.ord m s 
Majesty 

11.—The Notes of Honourable Mr. Justice Letourneau. c0™«!liPriv7 

12.—The Notes of Honourable Mr. Justice St. Jacques. (continued)' 

13.—The Notes of Honourable Mr. Justice Walsh. 
14.—Notice of Appeal to H i s Majesty in H i s Privy Council wi th Motion 

to fix delay to furnish security. 
15.—Judgment of Honourable Mr. Justice Barclay on the above Motion. 

9f t 
16.—Notice of giving security. 
17.—Surety Bond of the United States Fidelity & Guaranty Co. 
18.—Consent of parties as to the contents of the Transcript Record to His 

Majesty in His Privy Council. 
19.—Fiat for Transcript Record to His Majesty in His Privy Council. 

Certificate of Clerk of Appeals. 
Certificate of Chief Justice. 

3 0 

40 

Montreal, December 6tb, 1938. 

BERTRAND, GARNEAU & PIGEON, 
Attorneys for Appellants. 

MAGEE, NICHOLSON & O'DONNELL, 
Attorneys for Respondents 

The Heirs of the late John M. Phillips 

HACKETT, MULVENA, FOSTER, HACKETT & HANNEN, 
Attorneys for Respondents 

The Crown Trust Company et al, es qual. 



— 2 9 4 — 

In the I M A | O 
Court of n w * 

Kin^s Bench R a t f o r T r a n s c r i p t o f R e c o r d t 0 H i s Majesty in His 
F iatNf°or1 8 Privy Council. 
Transcript 
HisMajesty* We require the preparation of the transcript of the record in ap-
in His Privy peal to His Majesty in His Privy Council, the said transcript to consist i n 
u Del! m o f include only: 

1.—All documents printed in the Record for the Court of King's Bench 
(Appeal side as more fully set out in the "Index" forming part of 
the said Record, the whole under reserve of the rights of all parties 
to refer to any document in the original Record; 

2.—The Inscription in Appeal before the Court of King's Bench (Ap-
peal side). 

3.—The Factum of the Appellants before the Court of King's Bench. 20 
4.—The Factum of the Respondents, The Crown Trust Company et al, 

es-qual, before the Court of King's Bench. 
5.—The Factum of the Respondents, the Heirs of the late John M. Phil-

lips before the Court of King's Bench. 
6-—Supplementary Factum or Memorandum of Notes of the Respond-

ents, the Heirs of the late John M. Phillips before the Court of 
King's Bench. 

7.—The Appellants' Reply to the Supplementary Factum of the Re- 30 
spondents, the Heirs of the late John M. Phillips, before the Court 
of King's Bench. 

8.—The formal Judgment of the Court of King's Bench dismissing the 
Appellants' Appeal against the Respondents. 

9.—The Notes of Honourable Mr. Justice Bernier. 
10.—The Notes of Honourable Mr. Justice Hall. 
11.—The Notes of Honourable Mr. Justice Letourneau. 

40 
12.—The Notes of Honourable Mr. Justice St. Jacques. 
13.—The Notes of Honourable Mr. Justice Walsh. 
14—Notice of Appeal to His Majesty in His Privy Council with Motion 

to fix delay to furnish security. 
15.—Judgment of Honourable Mr. Justice Bar'clay on the above Motion. 
16.—Notice of giving security. 
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17.—Surety Bond of the United States Fidelity & Guaranty Co. 

10 

In the 
Court of 

18.—Consent of parties as to the contents of the Transcript Becord to His KingsBench 
No. 18 

Fiat for 
Transcript 
of Reeord to 
His Majesty 
in His Privy 
Council 
14 Dec. 1938. 
(continued). 

MONTREAL, December 14, 1938. 

Majesty in His Privy Council. 
19.—Fiat for Transcript Record to His Majesty in His Privy Council. 

Certificate of Clerk of Appeals. 
Certificate of Chief Justice. 

BERTRAND, GARNEAU & PIGEON, 
Attorneys for Appellants. 

20 

30 „ 
Record approved: 

BERTRAND, GARNEAU & PIGEON, 
Attorneys for Appellants. 

MAGEE, NICHOLSON & O'DONNELL, 
40 Attorneys for Respondents 

The Heirs of thc late John M. Phillips. 

HACKETT, MULYENA, FOSTER, HACKETT & HANNEN, 
Attorneys for Respondents 

The Crown Trust Company et al, es qual. 
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In the 
Court of 

King's Bench 

Certificate 
of Clerk of 
Appeals 

1 0 

Certificate of Clerk of Appeals. 

We, the undersigned Alphonse Pouliot and Clovis Laporte, K. C., 
Clerk of Appeals of His Majesty's Court of King's Bench for the Pro-
vince of Quebec, do hereby certify that the present transcript, from page 
one to page 295 contains. 

True and faithful copies of all the original papers, documents, pro-
ceedings and of judgments of His Majesty's Court of King's Bench (Ap-
peal side) for the Province of Quebec, sitting in the City of Montreal. 

Fyled in the Appeal Office, in the said City of Montreal, as the 
Record of the said Court of King's Bench (Appeal side) in the cause there-
in lately pending and determined between The People of the State of New 
York, Appellants vs The Heirs of the Late John M. Phillips and 
The Crown Trust Company et al., es-qual., respondents and The Montreal 20 
Safe Deposit Company et al., tierce-saisie. 

The record of the Superior Court proceedings will be send directly 
to the Registrar of His Majesty in His Privy Council. 

In faith and testimony whereof, we have, to these presents, set and 
subscribed our signature and affixed the seal of the said Court of King's 
Bench, (Appeal Side). 

Given at the City of Montreal, in that part of the Dominion of 31) 
Canada, called the Province of Quebec, this 22nd day of December in 
the year of Our Lord one thousand nine hundred and thirty eight. 

L. S. 
POULIOT and LAPORTE, 

Clerk of Appeals. 

40 
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Certificate of Chief Justice. In coin ot 
King's Bench 

Certificate 
I, the undersigned Honourable Sir Mathias Tellier, Chief Justice of of chief 

the Province of Quebec, do hereby certify that the said Alphonse Pouliot Justlce 

and Clovis Laporte, K.C., are Clerk of the Court of King's Bench, on the 
] o Appeal Side thereof, and that the initials "P and L" subscribed at every 

eight pages and tbe signature "Pouliot & Laporte" of tbe certificate 
above written, is their proper signature and band writing. 

I do further certify that tbe said Pouliot & Laporte as such Clerk, 
are tbe Keeper of the Record of the said Court, and tbe proper Officer to 
certify the proceedings of the same, and that the'seal above set is the seal 
of the said Court, and was so affixed under the sanction of the Court. 

In testimony whereof, I have hereunto set my hand and seal, at the 
20 City of Montreal, in the Province of Quebec, this 22nd day of December 

in the year of Our Lord one thousand nine hundred and thirty eight and 
of His Majesty's Reign, the third. 

Sir Mathias TELLIER, 
L- S. Chief Justice of the Province of Quebec. 

30 

40 



3 t t J b e J | n b p Council 
No. of 1938 

ON APPEAL FROM THE COURT OF KING'S BENCH, FOE 1 

THE PROVINCE OF QUEBEC (Appeal Side) CANADA. 

BETWEEN 

The People of the State of New York, * 
herein represented by the Attorney General of the State 
of New York, one of the United States of America, 

(Plaintiffs in the Superior Court) 
(Appellants in the Court of King's Bench) 

APPELLANTS 

—vs— 

Heirs of the late John M. Phillips, 
in his lifetime of New York, 

(Defendants in the Superior Court) 
(Respondents in the Court of King's Bench) 

—and— ^ 

The Crown Trust Company et al., es-qual. 
for the Heirs of the late Francis Phillips, 

a body corporate and politic duly incorporated, having its 
head office and principal place of business in the city 
and district of Montreal, in its quality of curator to the 
minor child, Helen Frances Phillips, of the village of 
ltoslyn, in the state of New York and Elizabeth Ellen 
Carroll Baines, wife separate as to property of Clarence 
L Paulsen, merchant of the city of Spokane, in the state 
of Washington, one of the United States of America, and 
the said Clarence L. Paulsen, for the purpose of authoriz-
ing his said wife, 

Defendants severing in their defence in the Superior Court) 
(Defendants in the Court of King's Bench), 

RESPONDENTS 

—and— 

The Montreal Safe Deposit Company, 
a corporation having its head office in the city and dis-
trict of Montreal, 

(Tierce-saisie in all Courts) 
TIERCE-SAISIE. 

JSUcorb of $ r o c e e b t n g g 

LAWRENCE, JONES & Co., 
Solicitors, 

Llyod's Bldg. 
Leadenhall, st., 

LONDON, Eng. 




