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Appellant 

— AND — 
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L I M I T E D , ( D e f e n d a n t - i n - W a r r a n t y in the 
Superior Court and Appel lant in the Court of 
King ' s Bench) . . . 'Respondent. 

CASE FOR THE RESPONDENT. 
RECORD. 

1. This is an appeal f r o m a ma jo r i ty j udgmen t of the Court p-98. 
of King ' s Bench (Appeal Side) of the Province of Quebec, da ted 9th 
June , 1936, ma in ta in ing the Respondent ' s appeal f rom and annul l ing P-8 6 

a J u d g m e n t of the Superior Court da ted 15th J a n u a r y , 1935, which P-9?-
had condemned the Respondent , then D e f e n d a n t - i n - W a r r a n t y , to 
acqui t and indemni fy the Appel lant , then P l a i n t i f f - i n - W a r r a n t y 
against the J u d g m e n t of the Court rendered a t the same t ime in p.gs. 
favour of Clifford Sif ton and Others as pr inc ipal P la in t i f fs (herein-
af ter called " t h e pr incipal Plaint i f fs") agains t the Appel lan t as 
pr incipal Defendant , in capital , in terest and costs and also condemn-
ing the Respondent , as D e f e n d a n t - i n - W a r r a n t y , to pay the costs of 
the ac t ion - in -war ran ty . 



"RECORD. 2 
p. 95. 

p . l . 
pp. 173-178. 
p. 128. 

Supplemen-tary Record, p. 19. 
p. 28. 

RECORD, 
p. 234 1.29. 

2 . The J u d g m e n t of the Superior Court in the pr incipal action 
had condemned the Appel lant , as pr incipal Defendant , to pay the 
pr incipal Plaint iffs , as executors of the late Winfield Sifton, the sum 
of $53,972.01 (being as to $50,000 pr incipal and $3,972.61 interest), 
the a m o u n t claimed by the principal Pla int i f fs under an agreement 
between the Appel lan t and Winfield Sifton, entered into in 1927. 
This j udgmen t was reversed by the Court of King ' s Bench (Appeal 
Side) at the same t ime as the Respondent ' s appeal was allowed : 
thereupon the pr incipal Pla int i f fs appealed f rom the J u d g m e n t of 
the Court of King ' s Bench to His Majes ty in Council bu t no appeal 10 
was entered by the present Appel lant as P l a i n t i f f - i n - W a r r a n t y nor 
were any steps t aken to m a k e the present Respondent a pa r ty in 
any way to the appeal to His Majes ty in Council. The J u d g m e n t 
of the Lords of the Judic ia l Committee of the P r ivy Council was 
delivered on the 1st February , 1938, to the effect t ha t the appeal 
ought to be allowed and the J u d g m e n t of the Superior Court restored 
except as to the ac t ion - in -war ran ty against the present Respondent , 
in which no appeal was before the Board. 

3 . The question in th is Appeal is whe the r the Appe l lan t is 
enti t led to claim indemni ty from the Respondent in respect of the 20 
liability to the pr incipal Pla int i f fs which has been established 
against h im by the decision of the Jud ic ia l Committee of the P r i v y 
Council. This l iabili ty was established by an admission which does 
not bind the Respondent . 

4 . The mat te r s in question arise out of a project (known as the 
"Beauha rno i s Project") for the development of hydro-elect r ic power 
f rom a series of rapids in the St. Lawrence River between Lake 
St. Francis and Lake St. Louis in the Province of Quebec some 20 
to 30 miles above Montreal . 

5 . The Appel lant ' s l iability to Winfield Sifton was contracted 30 
in October, 1927. Winfield SiftonVlied in June , 1928. The Respondent 
Corporation, which was promoted by the Appel lant , was not 
incorporated unt i l September, 1929. I t is p la in therefore tha t the 
Respondent never had any connection whatever wi th Winfield 
Sifton, and tha t its liability, if there is any l iabil i ty at all, m u s t rest 
upon the te rms of some subsequent agreement of which the 
Appel lant is enti t led to take advantage . I t therefore falls to be 
considered (a) whe the r as between himself and the Respondent the 
Appel lant can prove tha t he is unde r any liability at all and (b) 
whether , even if he can, he can claim indemni ty from the Respondent 40 
in respect of it. 
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6 . Short ly s ta ted the his tory of the events is as follows — 
(A) I n the year 1902 the Beauharnois Light , Heat & Power P.i36,1.40. 

Company was incorporated by the Quebec Act, 2 Edw. VII , 
Chapter 72, as amended by the Act, 1 Geo. V, Chapter 77, to 
acquire the wa te r power and r ights owned and operated by one 
Robert on a smal l feeder canal between the St. Lawrence and 
St. Louis Rivers and to enlarge and extend the feeder canal, P-223, I-29-
Subsequent ly the Charter of the said Company was amended P- 2 2 3 > 1 3 9 -
and the Company was author ised to bui ld a new canal or feeder 
f rom any point on the said feeder to a n y point on the St. Louis 
River a t or near Beauharnois with certain limited powers of 
expropriat ion. At ten t ion is d rawn to this fact since it was the only power which the said Company had at the time of the' 
Appel lant ' s purchase of i ts shares a n d a t the t ime of his a r range-
ment wi th Winfield Sifton, and in fac t dur ing the greater port ion 
of the t ime which intervened prior to Sifton's death, and was a 
very different proposit ion f rom the one for which the plans were 
subsequent ly approved. P - 1 5 0 -

(B) By Agreement dated 3rd February , 1927, the Appel lant P - 1 3 6 -
bought f rom the Robert fami ly (inter alia) all the issued shares 
of the said Beauharnois Light H e a t & Power Company. A 
second Agreement was executed on the same date (3rd February , p i5o. 
1927) evidencing a deposit of the shares of Beauharnois Light , 
H e a t & Power Company with the Nat ional Trus t Company, as 
Trustee, to secure the p a y m e n t of the purchase price ins ta lments 
of t he said shares. 

(C) On the 12th May, 1927, the Appel lan t t ransfer red to p iss. 
Marque t te Inves tmen t Corporation all his r ights unde r these p-237, i.s 
two Agreements . This Agreement by which the t ransfer was p-i36. 
m a d e was signed on behalf of Marque t te Inves tmen t Corporat ion 
by R. W. Steele, its Vice-Pres ident , by H u g h B. Griffith, the 
Secre tary-Treasurer , and witnessed by Mr. H e n r y Newman, P-36, 1.20. 
both Mr. N e w m a n and Mr. Griffith being par tners of the P- 54,1.46. 
Appe l lan t in the firm of Newman, Sweezev & Company, Limi ted p i53,1.33. 
A later Agreement was executed " a s of the 12th day of M a y 
1927," between the Appel lan t and Marque t te Inves tmen t Corpor-
ation, in which it was declared t h a t the r ights and interests 
t ransfer red were to be held by Marque t te Inves tmen t Corporation 
as deposi tary in t rus t for and on behalf of a Syndicate to be 
known as " The Beauharnois Syndicate" (hereinaf ter sometimes P . 154, 1.36. 
referred to as " the first Syndicate") consisting of the Appel lant 
together wi th the other persons nomina ted as Syndicate 
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Managers and such other persons as should from time to time p. 154, l. 44. b e admitted to membership by the Syndicate Managers. The p. 162, 1.17. purposes of the first Syndicate are stated at some length, it being provided that the affairs of the Syndicate should he managed by p. 160, l. 23. a Board of five Syndicate Managers consisting of the Appellant p. 160, i.3o. and Newman, Steele, Griffith and Robert, and by paragraph 8 p. 162. 1.16. ^at the Board of Syndicate Managers should in all things 
administer, manage and control the property rights, affairs, concerns, business and undertaking of the Syndicate and make or cause to be made for the Syndicate any description of contract 10 which the Syndicate might by law enter into, and that the Board p. 162, l. 36. could borrow money and incur liabilities on behalf of the 
Syndicate. 

p. 166, 1.40. An elaborate set of By-laws follows providing inter alia for 
p. 52, 1.14. the keeping of Minutes. 
PP. 173-178. (D) In the month of September, 1927, the Appellant 

commenced negotiations with Winfield Sifton with a view to obtaining the latter's assistance and advice with regard to the Beauharnois project. These negotiations were concluded in October, 1927, and are set 20 out in the following correspondence :— 
Newman, Sweezey & Company Limited, 

Investment Bankers, 
136, St. James Street, 

Montreal, 15th Oct., 1927. 
W. B. Sifton, Esq., 

Mallorytown, Ont. 
Dear Sir, 

I apologize to you for the delay in writing you as I promised I would 
some time ago. 30 

This letter is to confirm our conversation in which I agreed to pay you 
Five Thousand Dollars as a retaining fee, in connection witli the St. Lawrence 
and Beauharnois Power situation, which amount has already been sent you. 

It is agreed between us that we pay you One Hundred Dollars a day 
and expenses (when employed away from your home) for such time as we 
may require your services as our work and efforts proceed. 

It is further agreed between us that when our plans have been passed 
and approved by Dominion Government with the aid of your counsel and 
efforts, we shall pay you the sum of Fifty Thousand Dollars ($50,000). 

Yours truly, 
"R.O.S." "R. O. Sweezev". 40 
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Letterhead of 
W1NF1ELD B. S1FT0N 

Telephone & Telegraphs. Assiniboine Lodge, 
Brockville, Ont. Mallorytown. 

Copy. Oct. 17/27. 
B. O. Sweezey, Esq., 

136 St. James St., 
Montreal. 

Dear Bob, 
10 I beg you to acknowledge your letter of Oct. 15th confirming arrange-

ment between us, and agree and approve same as stated by you. 
I think your last paragraph is slightly ambiguous. It is of course under-

stood that I shall use my best endeavours on your behalf, and shall act subject 
to yr. instructions. Having done so, my understanding is that upon the plans 
being passed and approved by the Dominion Govt, the additional fee of 
$50,000 shall become due and payable to me. I don't think it will be possible 
now or hereafter to produce evidence that such passing of plans will be due 
to the "aid of counsel and efforts" from any particular person. I think there-
fore that it would clarify our understanding if this phrase were eliminated. 

20 Yrs. Tly., 
(Sgd.) "W.B.S." 

30 

Newman, Sweezey & Company Limited, 
Investment Bankers, 

136, St. James Street, 
Montreal, 19th Oct. 1927. 

\Y. B. Sifton, Esq., 
Mallorytown, Ont. 

Dear Sir, 
I have your letter of October 17tli, which for purpose of clearer under-

standing I quote herewith:— 
"It is, of course, understood that I shall use my best endeavours on your 

behalf, and shall act subject to your instructions. Having done so, my under-
standing is that upon the plans being passed and approved by the Dominion 
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Government, the additional fee of $50,000 shall become due and payable to 
me. I do not think it will be possible now, or hereafter to produce evidence 
that such passing of plans will be due to the aid of Counsel and efforts from 
any particular person. I think therefore it would clarify our understanding if 
this phrase were eliminated." 

I fully agree with your views as expressed in the above, and for this reason 
it clarifies my letter to you of the 15th instant. 

Yours faithfully, 
"R. 0 . Sweezey." 

IiOS. HMIv. 1 0 

p 225, i.io. (E) On the 17th J a n u a r y , 1928, Beauharnois Light , Heat & 
Power Company applied to His Excellency the Governor-
Genera l - in-Counci l for approval under the Navigable Waters 
Protect ion Act of its p lans and site of proposed works and for 
the r ight to divert 40,000 cubic feet per second f rom Lake 
St. Francis. I t is uncer ta in as to whether or not this was the 

p. 57, i.23. appl icat ion which was later acted upon. Mr. Griffith, the 
Secretary of the Company, testified tha t it was subsequent ly 
w i t h d r a w n and tha t later an applicat ion was made af ter 
Mr. Sifton's dea th and after the g ran t of a lease by the Province 20 
of Quebec. 

P.225, i.io. (F) On the 22nd March, 1928, the Char ter of Beauharnois 
Light , H e a t & Power Company was f u r t h e r amended by the 
Quebec Legislature, 18 Geo. V, Chapter 113, and the Company 
was given the power to build a new canal f rom Lake St. Franc is 
wi th in two miles f rom the m o u t h of the feeder to Lake St. Louis 
wi th in one mile and one-half f rom the junct ion of the St. Louis 
River wi th Lake St. Louis. This was a complete change in the 
scheme and was the one which, wi th some modifications, was 
subsequent ly carried out. I t is not suggested t h a t Winfield 30 

P. 57. i. 14. Sifton had any th ing to do wi th the change made by the Quebec 
Legislature. 

(G) By Agreement dated the 4th of April , 1928, the first 
Syndicate, represented by Mr. Steele, i ts Vice-President , and 
Mr. Griffith its Secretary-Treasurer , sold its unde r t ak ing 

p. 184. inc luding its r ights u n d e r the Agreement of 12th May, 1927, to a 
second Syndicate known as the " Beauharnois Power Syndicate" 
(hereinaf ter sometimes referred to as " the second Syndicate"), 
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represented by Mr. F. S. Molson, i ts Pres ident , and Mr. Clare 
Moyer, its Secretary-Treasurer , Marque t te Inves tmen t Corpora-
tion in tervening and being represented by the Appel lant , i ts 
Pres ident , and Mr. E. S. Molson, its Secretary-Treasurer . This 
Agreement contained a covenant whereby the second Syndicate p. 185,1.41. 
assumed the liabilities and obligations of the first Syndicate in 
existence at the date thereof. 
7 . On the 13th June , 1'928, Winfield Sifton died. There is no P.38, 1.32. 

precise evidence as to w h a t his work h a d been bu t Mr. Hun te r , the 
10 Depu ty Minis ter of Pub l ic Works , the Officer in charge of the 

Depa r tmen t to w h o m the p lans would be submi t ted for approval , 
testified t h a t no real action on the appl icat ion had been t aken before 
December, 1928 and tha t he himself had never seen Sifton a t all in P.82, 1.39. 
connection wi th the applicat ion. 

8 . By his contract set out above Winfield Sif ton was to receive p.175. 
a re ta in ing fee of $5,000 and was to be pa id $100 a day and expenses 
when employed away f rom home, and was to be paid a f u r t h e r 
amoun t of $50,000 when he had used his best endeavours on the 
Appel lan t ' s behalf and the p lans had been passed and approved by 

20 the Dominion Government . H e was in fact paid the $5,000 re ta in ing P . 174. 
fee and he was later paid addi t ional a m o u n t s total l ing $14,314.52 p. 265. 
du r ing h is l i fet ime and on J u n e 19th, 1928, a few days af ter h is p.iss, 1.40. 
death, a final p a y m e n t of $10,094.95 was remit ted to his executors, P.6i, 1.32. 
m a k i n g a total of $29,409.47. I n addi t ion to th is subsequent pay-
men t s were made to h is widow amoun t ing in all to $10,100. P - 2 6 5 -

9 . Af te r the dea th of Winfield Sifton, Senator Haydon , of the 
legal firm of McGiverin, H a y d o n & Ebbs, was re ta ined by a some- pp.70-71. 
wha t s imilar a r rangement , inc luding a cont ingent fee of $50,000. PP-251-252. 

1 0 . The first real action on the appl icat ion for the consent of 
3 0 the Governor-General in Council was in December, 1928, when a 

reference was made by the Depar tmen t of Pub l ic Works to the p. 77, 1.17. 
Depar tmen t of Jus t ice to ascertain whether the appl icat ion was one p-82, i.'22. 
t h a t migh t properly be dealt w i th unde r the Navigable Wate r s Act. 
The Government t hen appointed a Board of Engineers f rom three 
Depar tments in the early par t of J a n u a r y , 1929, and while the Board 
was get t ing to work it was decided to hold a publ ic hearing, which P-77, 1.30. 
took place on J a n u a r y 15th, 1929. 

1 1 . On the 8th March, 1929, Order- in-Counci l P.C.422, was P.wo. 
passed. Af te r a n u m b e r of recitals the Order- in-Counci l s tates t ha t 

40 the Minis ter reports t ha t the approval of the p lans and the site of 



"RECORD. 8 
the proposed works can be recommended subject to some twenty -

p.201. eight conditions. An agreement incorporat ing these condit ions 
P . 2 0 9 . was authorised by a fu r the r Order- in-Counci l (P.C.1081) on the 

22nd June , 1929. 
1 2 . On the 17th September, 1929, Beauharnois Power Corpora-

tion Limited (the Respondent) was incorporated and by Agreement 
P. 211. dated the 31st October, 1929, the second Syndicate agreed 

condit ionally to sell to the Respondent its unde r t ak ing and assets 
Marque t te Inves tment Corporation in tervening as depositary. The 
second Syndicate was represented by the Appel lant , its Pres ident , 10 
and Mr. Griffith, its Secretary, and the Respondent by Mary H. 
Kelly, i ts Pres ident , and Lyla Brennan, its Secretary, and Marque t te 
Inves tmen t Corporation by Mr. Newman and Mr. Molson. 

1 3 . This Agreement was followed by an Inden tu re of Sale, 
da ted 17th December, 1929, whereby the second Syndicate sold to 

P . 216. the Respondent—Marque t te Inves tmen t Corporation intervening— 
all its unde r t ak ing and assets the Respondent (inter alia) contracted 
tha t i t 

p. 217, 1.26. "assumes and undertakes to pay all of the liabilities and obligations of the 
Syndicate except its liabilities and obligations to its members as such." 20 

The second Syndicate was here represented by Mr. Ebbs, of the legal 
firm of McGiverin, H a y d o n & Ebbs and Mr. Molson; the Beauharnois 
Power Corporat ion by the Appel lan t and Mr. Griffith, and Marque t te 
Inves tmen t Corporat ion by Mr. N e w m a n and Mr. Ibbotson. 

P. 35, i.34. IQ. Appel lan t severed his connection wi th the Respondent 
on the 19th November, 1931. Thereaf ter he had no au thor i ty to act 
on its behalf. 

1 5 . On the 16th April , 1932, near ly three years a f te r Winfield 
P.267. Sifton's death, Mr. Clifford Sifton, as one of his Executors, wrote to 

the Appel lan t enqui r ing as to the exact terms of the agreement wi th 3 0 

Winfield Sifton and if there was any th ing outs tanding. The 
P. 268. Appel lan t replied by letter on the 23rd April , 1932, tha t there never 

was any wri t ten agreement as far as he could remember . Certain 
PP. 270-271. f u r the r letters were exchanged under date the 13th May in which 

the Appel lan t represents t ha t he is left wi thout any capi tal whatso-
ever bu t tha t on the other hand he is hoping to get back into the 
saddle (i.e., control of the Respondent) , in which event he proposed 
to m a k e an a r rangement sat isfactory to Mrs. Sifton and the letter 
ended wi th an invi ta t ion to Mr. Sifton to give h im a call if in 
Montreal . 
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1 6 . On the 11th June , 1932. Mi. Sif ton called at the Appel lant ' s 
office and their interview ended by the Appel lan t wr i t ing out a 
letter, Exhib i t p. 8, in h is own hand , reading as fol lows:— 

"June l l th , 193-2. p 2 7 2 -
"Mr. Clifford Sifton, 

Executor Estate Winfield Sifton. 
Dear Sir, 

In consideration of the executors' undertaking not to press this matter 
for six months from today, I hereby acknowledge that I owed Winfield Sifton 

10 at his death, subject only to approval of Beauharnois plans at Ottawa, the sum 
of fifty thousand dollars, this being an undertaking I made in connection with 
Beauharnois Syndicate whose assets and liabilities were assumed by 
Beauharnois Power Corpn. Ltd. 

Yours truly, 
E. 0 . Sweezey." 

17. The money was not paid. Legal proceedings were pp. 273-278. 
accordingly ins t i tu ted by the pr incipal Pla int i f fs agains t the p.i. 

20 Appel lan t on the 12th J a n u a r y , 1934. 
1 8 . On the 1st February , 1934, the present a c t i on - in -war r an ty suppiemen-

was ins t i tu ted. By his Dec la ra t i on - in -War ran ty the Appel lan t £ £ E e c o r d -
referred to the Agreements const i tu t ing the first and second Syndi-
cates and to the pr incipal Plaint i f fs ' action against h i m in respect 
of his contract wi th Winfield Sifton. H e then alleged t h a t by the 
t e rms of the Syndicate Agreements the Managers assumed no 
personal l iabili ty for thei r act ions bu t were enti t led to be indemni -
fied out of the f u n d s of the Syndicate, and t h a t in his dealings with 
Winfield Sifton he had acted solely as one of the Syndicate Managers , 
and as represent ing the Board and wi th their concurrence and 
approval . H e then alleged (pa ragraph 10) t h a t if a n y val id obliga-
tion h a d been incurred to the pr incipal Pla int i f fs it was incurred on 

30 behalf of the Syndicates or one of t hem and he was u n d e r no personal 
l iabili ty in respect thereof. Final ly he referred to the Agreement 
dated 17th December, 1929, u n d e r which the Respondent had 
assumed all the obligations of the second Syndicate. 

This declarat ion failed to m a k e pla in whe the r the Appe l lan t was 
c la iming to be relieved f rom the pr incipal action because he was 
under no personal l iabili ty or to be indemnif ied because he was. 

1 9 . The Respondent ' s P l e a - i n - W a r r a n t y was delivered on 1st 
March, 1934. By its P lea (paragraph 10) the Respondent denied t ha t 
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the letters founding the contract sued upon in the pr incipal action 
(any liabili ty of the Appel lan t unde r which was denied) were ever 
author ised by the Board of Managers or reported to the Board, or tha t 
the Respondent by any of the Agreements referred to assumed the 
obligation in question. Final ly the Respondent (paragraph 12) 
relied on the fact tha t at the date of the Appel lant ' s letter dated 11th 
June , 1932, he was no longer an officer of or connected wi th the 
Respondent and alleged (paragraph 13) tha t any obligation incurred 
by h im through tha t letter was incurred by his own wil ful act or 
defaul t . 10 

p. 85. 2 0 . The judgmen t of the Superior Court, Mackinnon J., was 
delivered on the 15th J a n u a r y , 1935. Af ter discussing the pleadings 

P. 89. and the evidence the learned J u d g e recites the letter of the 11th June , 
1932, which is 

P-'93- "not accepted as the creation of any new liability but as an admission of a 
liability incurred by him in a Syndicate matter while a member of the 
Syndicate and for which the Syndicate consequently became liable." 

H e then deals wi th the Orders- in-Counci l approving the p lans 
which he holds to be sufficient approval for the purposes of the 
Contract, and ma in t a ins the pr incipal action against the Appel lant . 20 
Ad jud i ca t i ng on the ac t i on - in -war r an ty he finds tha t the contract 
made by the Appel lan t wi th Winfield Sifton was m a d e by h im 
"personal ly for and on behalf of the first Syndicate", tha t it is 
in evidence tha t all the other first Syndicate Managers were advised 
as to the contract hav ing been made wi th Sif ton and the amoun t 
earned was paid out of the f u n d s of the first Syndicate on the terms 
provided for in the Contract. That on the 4th April, 1928, while 
Winfield Sifton was still alive and employed, the first Syndicate 
unde r t ak ing was t ransfer red to the second Syndicate, and Sifton's 
remunera t ion and expenses were thencefor th paid by tha t Syndicate. 30 
Thereby, the learned J u d g e holds, the second Syndicate assumed the 

p. 96. liabilities of the Vendor inc luding the Sifton contract , and if there 
had been no author isat ion and approval of the Board of Syndicate 
Managers of the first Syndicate, the contract made by the Appel lant 
personally wi th Sifton for the benefit of the first Syndicate was 
approved by being taken over and assumed by the second Syndicate. 
The payment s made by the Syndicate to Mrs. Sifton are also 
ment ioned as being in recognition of an obligation. 

p. 96,1.33. Founding himself upon the Respondent ' s unde r t ak ing contained 
in the Agreement of Sale of the 31st October, 1929, whereby it 40 

p. 96 1.42. assumed the liabilities of the second Syndicate (except its liabilities 
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and obligations to i ts members as such) the learned J u d g e m a i n -
ta ins the ac t i on - in -war r an ty in capital, interest and costs. 

2 1 . Two appeals were then t aken to the Court of King ' s Bench, 
one by the present Appel lan t against the J u d g m e n t in the pr incipal 
action, and the other by the present Respondent against the 
J u d g m e n t in the ac t ion - in -war ran ty . The Court of King ' s Bench p-98. 
(Sir M. Tellier, C.J., Hall , Bond, Gal ipeaul t and St. Germain, J J . ) by 
J u d g m e n t dated 9th June , 1936, reversed the J u d g m e n t of the 
Superior Court and dismissed both the pr incipal action and the 
ac t ion- in -war ran ty , Mr. Jus t i ce St. Germain dissenting. 

2 2 . Sir Mat th ias Tellier, C.J., agreed wi th the reasons given by 
Bond, J. , and Mr. Jus t i ce Galipeault agreed wi th the reasons given 
by Hal l and Bond, J J . 

Hall , J . , in his reasons for j udgmen t in the ma in action found 
t h a t the obligation of Winfield Sifton unde r the contract was to 
cont inue to use his best endeavours to act subject to ins t ruct ions 
unt i l the approval of the p lans was formal ly granted, tha t he died 
long before any approval was obtained and tha t the contract was 

20 te rmina ted by his death. H e also found t h a t p lans were never passed 
wi th in the mean ing of the contract . I n regard to the ac t ion- in-
w a r r a n t y he s ta tes : " I t follows tha t the appeal of the Beauharnois 
" Power Corporation should also be main ta ined and tha t the Respon-
d e n t Sweezey's a c t i on - in -war r an ty should also be dismissed 
" w i t h costs". 

Bond, J., in his reasons for j udgmen t in the m a i n action refers 
to Article 1668 of the Civil Code deal ing wi th Contract of lease or 
hire of personal service, which r eads : — 

"1668. It is terminated by the death of the party hired or his becoming 
gQ "without fault unable to perform the services agreed upon." 

and he s tates:— 
"The Respondents (the Plaintiffs in the main action) invoke the terms 

"of the contract contained in the letters upon which they rely to shew that 
"Winfield Sifton was not obliged to prove that his efforts were the cause of the 
"plans being approved. I think there is no room for doubt on this point. 
"But his personal services to that end were the consideration of the stipulated 
"payments and this consideration ceased with his death. He was no longer 
"able to carry out his share of the bargain . . . . Moreover, the approval 
"of the plans was the condition upon which Sifton's right to the $50,000 

40 "depended. Neither during his lifetime or after were these plans approved." 
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And deal ing wi th the ac t ion - in -war ran ty he states:— 

"and for the same reasons I would maintain the appeal of the appellant 
"Beauharnois Power Corporation Ltd. with costs and dismiss the action-in -
"warranty of the Respondent Sweezey." 

Mr. Jus t i ce St. Germain was for dismissing (both appeals upon the 
same grounds as those found by the learned Judge . H e did not 
deal wi th the quest ion whe the r the contract was te rmina ted by the 
dea th of Winfield Sifton long before any p lans were approved. 

2 3 . The pr incipal Pla int i f fs appealed f rom this J u d g m e n t to 
Hi s Majes ty in Council. No appeal was t aken by the present 10 
Appel lan t f rom the J u d g m e n t dismissing the ac t ion- in -war ran ty 
nor was the present Respondent b rought into the appeal to His 
Majes ty in Council. The J u d g m e n t of the P r ivy Council, delivered 
on the 1st February , 1938, advised the al lowance of the appeal and 
the restorat ion of the J u d g m e n t of the Superior Court except as to 
the act ion- in-Warranty , in which no appeal was before the Board. 

2 4 . The J u d g m e n t of the P r ivy Council was determined by 
the admiss ions made by the present Appel lan t in his letter dated 
11th June , 1932, on all quest ions other t h a n t h a t of the approval of 
the plans. 

Supplemen- The J u d g m e n t s tates:— 20 tary Record . 
p. 23. "Two questions arise for decision on construction of the contract, viz. (a) 

whether the respondent was personally liable under the contract, or whether 
it was only a syndicate liability, and (b) whether the plans have been passed 
and approved by the Dominion Government within the meaning of the 
contract. In the third place, assuming that the plans were so approved, and, 
in view of the death of Winfield Sifton 15 months prior to such approval, the 
question arises whether the contract had been terminated by his death, and 
any liability for the fee of $50,000 had been discharged. 

If matters had rested there, the decision of the question of the respondent's 
liability and of the effect of Winfield Sifton's death might have presented some 
difficulty, but, in the opinion of Their Lordships, any need for consideration 
of these questions is superseded by the subsequent admissions of the respon-
dent, which must now be referred to 

p.25. In the opinion of Their Lordships, the Respondent's letter of the 11th 
June, 1932. forms an unequivocal admission by him, first, of his personal 
liability to Winfield Sifton under the contract, and secondly, that he owed 
Winfield Sifton at his death the sum of $50,000 subject to only one contin-
gency, viz., approval of the Beauharnois plans at Ottawa, which, in Their 
Lordship's opinion, has the same meaning as the phraze in the contract, viz., 
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'upon the plans being passed and approved by the Dominion Government.' 
This resolves any ambiguity in the construction of the contract as to the 
respondent's personal liability and supersedes any suggestion that the obliga-
tion for $50,000 was affected by the death of Winfield Sifton. . . . 
This leaves only the question as to the approval of the plans." 
The J u d g m e n t then proceeds to invest igate th is question, and 

concludes t ha t p lans were approved wi th in the mean ing of the 
contract when the Orders- in-Counci l of 8th March and 22nd June , 
1929, were passed. 

10 2 5 . The Respondent respectful ly submi ts tha t , in view of the 
fact t ha t the Appel lan t had severed all connection wi th the p gg 
Respondent in November, 1931, his letter of 11th June , 1932, could 
have no b ind ing effect upon or const i tute any admission on the pa r t 
of the Respondent . 

26. It is submitted accordingly that in the events that happened, namely Winfield Sifton's death 13 months before the approval of the plans, the Appellant has not established as between himself and the Respondent that he was under any liability to Winfield Sifton or the principal Plaintiffs, and that there is nothing 
20 for the Respondent to i ndemni fy h im against . 

2 7 . The Appel lan t was a promoter , and, as such, was subject 
to all the f iduciary dut ies which a t t ach to one in t h a t capaci ty and 
for the onerous consequences of a n y fa i lure to per form a n y of them. 
H e alone purchased the Beauharnois interests f rom the Rober t 
f ami ly ; he promoted and incorporated the Marque t te Inves tmen t 
Corporation, which was controlled by his f i rm (Newman, Sweezey & 
Company) and was never a t any t ime controlled by ei ther of the 
Beauharnois Syndicates or the Responden t ; he promoted the 
Beauharnois Syndicate, the Beauharnois Power Syndicate and, 

30 finally, the Respondent , he himself, as President , and his par tner , 
Mr. Griffith, as Secretary, signed the agreement of 17th December, 
1929, on behalf of the Respondent . 

28. In the agreement between the Appellant and the Marquette Investment Corporation, under which the first Syndicate was formed, it is provided that the syndicate " shall consist of the Appellant, together with the other persons hereinafter nominated as Syndicate Managers." 
Certain clauses of this agreement which are of importance, are 

4 0 set out verba t im be low:— 

pp. 51, 237. 109, 

p. 153. 
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7. (a) The property, rights, affairs and concerns of the Syndicate shall 

be managed and controlled by a Board of five Syndicate Managers, but the 
number of Syndicate Managers may from time to time be decreased to not 
less than three, or increased, provided such decrease or increase receive the 
approval of members holding a majority in number of the then outstanding 
part-interests. 

(c) The said Sweezey and Henry Newman and Robert W. Steele both 
of the City of Westmount and Hugh B. Griffith and William H. Robert both 
of the City of Montreal shall be the first Syndicate Managers until replaced 
by others duly appointed in their stead ; 10 

(f) Every Syndicate Manager and his heirs, executors, administrators 
and estate and effects respectively, shall be indemnified and saved harmless 
out of the funds of the Syndicate from and against all costs, charges and 
expenses whatsoever which such Syndicate Manager sustains or incurs in or 
about any action, suit or proceeding which is brought, commenced or 
prosecuted against him for or in respect of any act, deed, matter or thing what-
soever, made, done or permitted by him in or about the execution of the duties 
of his office; and also from and against all other costs, charges and expenses 
which he sustains or incurs in or about, or in relation to the affairs thereof, 
except such costs, charges or expenses as are occasioned by his own wilful 20 
neglect or default. 

8. The Board of Syndicate Managers shall in all things administer, 
manage and control the property, rights, affairs, concerns, business and under-
taking of the Syndicate, and make or cause to be made for the Syndicate any 
description of contract which the Syndicate may by law enter into, and do or 
cause to be done anything with the Syndicate as a whole can do, or cause to 
be done, the whole however subject to the restrictions and provisions contained 
in Article 9 hereof. 

9. The Board of Syndicate Managers may borrow money for and incur 
liabilities on behalf of the Syndicate upon such terms and conditions as they 30 
deem expedient, provided however that no loans may be effected nor other 
liabilities incurred except upon the condition assented to by the creditors of 
such loans or other liabilities that neither the Syndicate Managers nor any 
other members of the Syndicate shall be personally liable for the repayment 
of such loans or liabilities, and that the creditors of such loans or liabilities 
shall be entitled to look only to the assets of the Syndicate, or the proceeds 
thereof, for repayment. Nothing herein contained, however, shall be con-
strued so as to prevent any member of the Syndicate who is willing to do so. 
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from personally guaranteeing or rendering himself liable for the repayment of 
any loan or other liability of the Syndicate. 
29. To the Syndicate Agreement is attached a set of By-laws: 

By-law 2 (i) provides that minutes shall be kept of the p i&8. proceedings at each meeting; 
3. (b) provides for the holding of meetings; P-I&9-
4. (e) provides that the secretary shall keep proper p.m. records of all meetings of members and syndicate managers. 

3 0 . The Appel lan t contracted personal ly wi th Sifton : th is has 
10 been definitely established by t he j udgmen t in the pr incipal action. 

No ment ion is to be found in the minu tes of ei ther Syndicate or of the 
Respondent referr ing to the Sifton re ta iner or to any action of the 
Syndicate Managers in respect to it. I n the absence of a Minute or 
other wri t ing, the best proof of a n y adopt ion of the Sifton agreement 
by the Syndicate would have been the evidence of the other 
Syndicate Managers , bu t the Appel lan t did not call ei ther Mr. 
Newman or Mr. Steele. The only evidence in the record, apar t f rom 
the Appel lant ' s own, is t ha t of Mr. Griffith, who says tha t he believes P . 55, 1.32. 
it was discussed and tha t i t is his opinion tha t they (except Mr. 

20 Robert) were m a d e aware of it. 
The only other evidence is t ha t of Moyer, who says t ha t he takes P.74, 1.38. 

it for g ran ted t h a t the other Managers m u s t have known t h a t Sif ton 
was being retained, b u t he does not say t ha t any of them were aware 
of the te rms of the retainer . There is no evidence t ha t the letters 
which const i tuted the re ta iner were ever submit ted to any Manager . 

3 1 . The learned Tria l J u d g e found in the paymen t s m a d e to 
Winfield Sifton an adopt ion of the Sifton agreement . At ten t ion is, 
however, d r a w n to the fact t ha t these paymen t s were made by 
Mr. Griffith out of the f u n d s of the Marque t te Inves tmen t Corpora- p .256. 

30 tion, a company controlled by Newman, Sweezey & Company. 
Moreover i t is impossible to infer f rom paymen t s in respect of 
cur ren t r emunera t ion and expenses a knowledge and adoption of an 
agreement to pay a fu tu re cont ingent fee. The payment s m a d e to 
Mrs. W. B. Sifton which were also referred to and which were made 
by the Respondent or Beauharnois Light , H e a t & Power Company 
cannot be said to have been made on account of any th ing due to the 
estate of Winfield Sifton, since the Appel lan t and Griffith did not 
m a k e them to her in the capaci ty of executr ix (which she was not) 
and had a l ready had occasion to m a k e a p a y m e n t to the executors pp.i88-9. 

40 themselves. 
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3 2 . The fact t ha t Winfield Sifton was seen working about the 

office did not imply any knowledge of this cont ingent retainer . . . . 
H e was being paid regular ly for the service which he rendered. 

3 3 . I t is submit ted tha t the J u d g m e n t of the Court of King 's 
Bench si t t ing in Appeal which allowed the Respondent ' s appeal in 
the ac t ion - in -war ran ty is r ight and should be confirmed for the 
following 

REASONS. 

(1) Because owing to the dea th of Winfield Sifton the Q 

Appel lan t was discharged f rom a n y l iabil i ty for the 
sum of $50,000 under the contract of October, 1927. 

(2) Because the obligation towards Sifton was under t aken 
by the Appe l lan t personal ly and not by the Respondent 
or by ei ther of the Syndicates which preceded it. 

(3) Because the Appel lan t was never author ised on behalf 
of the first Syndicate to m a k e the cont ingent contract 
w i th Winfield Sifton for the p a y m e n t of $50,000. 

(4) Because the Appel lan t was not ent i t led to any indemni ty 
f rom the first or second Syndicate in respect of such an 
unauthor i sed personal liability. 20 

(5) Because the Respondents only contract was wi th the 
second Syndicate, and the other members of the 
Syndicate are not par t ies to the action. 

(6) Because the contract was never disclosed ei ther to the 
Respondent or to either of the Syndicates which 
preceded it. 

(7) Because the Appel lan t as the promoter of both 
Syndicates and of the Respondent was unde r a 
fiduciary du ty to make a fu l l and complete disclosure 
of any liabilities which he, on their behalf, was call ing 30 
upon them to assume. 

(8) Because the Appel lan t had no au thor i ty to speak for the 
Respondent at the t ime he wrote the letter of 
11th June , 1932. 
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Because the j udgmen t of the Jud ic i a l Commit tee of the 
P r i v y Council, in the pr inc ipal action, did not assume 
to de termine the quest ions involved in the act ion-in -
war ran ty , their Lordships hav ing found t h a t there was 
no need for consideration of any of these quest ions 
(except t h a t of the approval of the plans) in view of the 
Appel lan t ' s admission in his letter of 11th June , 1932. 
Because the Respondent could not in any event be 
condemned for interest f rom the 11th June , 1932. 
Because the Appe l lan t acquiesced in the j udgmen t of 
the Court of King ' s Bench dismissing his action-in-
war ran ty , and cannot now appeal f rom the same. 

GEORGE H. MONTGOMERY. 
CYRIL R A D C L I F F E . 
|V. F. C-HtPmfiN. 
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