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DEPOSITION OF JAMES™ A. KENNEDY, A WITNESS
EXAMINED ON BEHALF OF THE DEFENDANT.

On this seventh day of November, in the year of our Lord one
thousand nine hundred and thirty-two, personally came and appeared

JAMES A. KENNEDY,

of the City of Westmount, in the Distriect of Montreal, contractor,
aged 55 years, a witness produced and examined on behalf of the
Defendant, who, being duly sworn, deposes as follows:

EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—You are a contractor?

A.—Yes.

Q.—With what Company are you connected?

A.—The Kennedy Construction Company.

Q.—Do you devote your attention to any particular branch of
contracting? .

A.—Railway and highways.

Q.—Can you mention some of the work you have been doing in
connection with railway or highway construction during the last
few years?

A.—We built the Taschereau Boulevard for the Provincial Gov-
ernment, between the Harbour Bridge and Laprairie. We built the
Mountain Street and the Guy Street bridges for the Canadian Na-
tional Railway. We built the subway at the approaches to Victoria
Bridge, north and south ends, and the subway for the Canadian
National on a branch of the Taschereau Highway. All this was in
the last two years.

Q.—Previous to that you had done work on the Gatineau High-
way up above Chelsea?

A.—Yes, we built the roads that were changed on account of the
flooding.

Q.—I understand you were the contractor on the relocation and
raising of the highway up above Chelsea which was necessitated by
the construction of the dam?

A.—Yes.

Q.—Are you personally familiar with the ground conditions
which existed up there?

A.—Yes, sir.

Q.—You spoke of having built the new road, just recently
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opened, from the Harbour Bridge to Laprairie. Will you tell his
Lordship briefly what sort of construction that was, how broad it
was, how high it was, and the nature of the ground over which it
went?

A.—The first section, about 8,600 feet, varied from four to
eighteen feet in height.

Q.—That is, fill?

A—Yes.

It is seventy feet wide across the top, with a slope of one and
one-half to one on the embankments.

Q.—What is the general nature of the ground upon which it is
built?

A.—Tt is all clay.

Q.—Is it subject to being submerged at times?

A.—1In the spring the water backs up from the St. Lawrence, and
a good part of it is under water.

Q.—The bank on top of the clay is pretty heavy?

A—Yes.

Q.—Hayve you examined the piling ground of Mr. Cross at Farm
Point?

A —Yes.

Q.—Would you give us an estimate of what your Company
would be prepared to do the work of filling in and restoring that
piling ground for, so that it would be intact and usable at an eleva-
tion of 324.5—raising it to 324.5, with the understanding that the
water would be at 321.5?

A.—Basing the estimate on Mr. Ralph’s figures, we would be
prepared to do the work for $10,000.

Q.—That would include everything?

A —Yes.

Q.—Filling with gravel?

A—Yes.

Q.—The raising of the siding?

A.—Yes.

Q.—And the necessary work to the trestles?

A—Yes.

Q.—And the two little portions of the road that might be sub-
merged?

A—Yes.

Q.—Will you look at Exhibit D-168 and say whether your esti-
mate would cover all the work indicated on that exhibit?

A—Yes.

Q.—Your Company would be prepared to make a tender to do
the work at this figure?

A.—Our Company would be prepared to do the work.
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BY THE COURT:

Q.—That is just what you would ask to do the work?
A.—Yes, your Lordship.

BY MR. KER (continuing):

Q.—You would be willing to enter into a contract to do it for
that price?
A.—Yes, we would be glad to, at the present time.

CROSS-EXAMINED BY MR. ST. LAURENT, K.C.,
OF COUNSEL FOR PLAINTIFF:

Q.—I understand what you have in mind is the area shown
bounded in pink on the plan Exhibit D-160?

A —Yes, sir.

Q.—That is land which would be affected by raising the level of
the water from 318 to 321.5?

A.—In the piling ground, yes.

Q.—That is, the portion of the piling ground above 318, but
below 321.57 '

Mr. Montgomery: 324.5.

Witness: That is the portion of the piling ground as shown
from 324.5.

BY MR. ST. LAURENT (continuing):
Q.—Down to 318?

A.—Yes.
Q.—But it only starts from 3187
A—Yes.

Q.—And it rises from the height of what is 318 up to 324.5?

A—Yes.

Q—You figured that would require substantially the work
itemized on Exhibit D-168?

A—Yes.

Q.—And, you say at the present time you would be glad to do
it for $10,000?

A—Yes.

Q.—The present time, and 1926, are considerably different, are
they not?

A.—Slightly.

Q.—Is there not more than a slight difference?
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A.—Yes, there is.

Q.—As a matter of fact, are prices not down almost 40 per
cent?

A.—In some cases.

Q.—Did you go to see this property?

A—Yes.

Q.—When Mr. Chadwick and Mr. Lea were there?

A —Yes.

Q.—Was that your first visit to it?

A.—No, I was there when we were working up there in 1926.

Q.—What were you working on in 1926?

A.—On the highway.

Q.—But, October, 1932, was the first time you examined Mr.
Cross’ property?

A.—Yes.

Q.—And, you made only one visit?

A —That is all.

BY MR. KER:

Q.—Were you not there in May of this year?

A.—I forgot that. T was there in May of this year.

Q.—And when you were building the road you were there a
good deal?

A —Yes.

Q.—The road is practically on the same stretch of property, is
it not?

A—Yes.

Q—And I have no doubt you were through that section
frequently while you were building the road?

A.—We bought some lumber from Mr. Cross, and I was back
and forth in and out of his mill.

Q.—WIill you refer to Exhibit D-162, and say if the road which
you constructed is the road shown in brown, with the letters
(€4 H_B 7)?

A—Yes.

Q.—Running right through Mr. Cross’ property?

A.—Along the front of Mr. Cross’ property.

Q.—You spoke of prices at the present time being perhaps less
than 1926. What is the price per yard that is being allowed for the
gravel you speak of for this work?

A.—70 cents.

Q.—As a matter of fact what price per yard did you get for
gravel at the time you built this highway in 1926 or 1927?

A.—$2.40.

Q.—$2.40 a yard for gravel?
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A—Yes.

Q.—That was for the whole work per yard?

A.—Yes.

Q.—Including the construction of the road, and the whole
thing?

A—Yes.

Q.—I am instructed the actual filling part of that work, such as
would be done here, was done at 65 cents a yard.

A.—Yes, the actual filling.

Q.—That is, the part of the job that would correspond to the
figure of 70 cents mentioned here?

A—Yes.

BY THE COURT:

Q.—Where did you get the gravel?

A —We got some at Wakefield, and we got some from the farm-
ers within a mile and a half radius around the work. We got it at
different places along the highway.

BY MR. Ker (continuing):

Q.—You think a price of 70 cents a yard for that filling would
have been a normal or a generous price in 19267
A—Yes.

BY THE COURT:

Q.—How much did you pay per yard for the gravel you bought?
A.—As a rule you pay 10 cents a yard.

BY MR. KER:

Q.—And, you have to cart it yourself?
A.—We have to cart it.

BY MR. ST. LAURENT:

Q.—And, you got $2.40 a yard for it measured in place?

A—Yes.

Q.—That is laid down, levelled off, and rolled (if it had to be
rolled)—or did it require to be rolled?

A.—No, it did not require to be rolled. Just put in place, and
levelled.

Q.—Practically the same kind of work as would have to be
done here to make the fill?
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A.—About the same.

Q.—And you got $2.40 a yard from the Provincial Government
for that work in 19267

A—Not from the Provincial Government: from the Gatineau
Power Company.

Mr. Ker: I would not like your Lordship to be under a mis-
apprehension in regard to the figure of $2.40 mentioned by Mr.
Kennedy, and with your Lordship’s permission I would like to
clarify it.

BY MR. KER:

Q.—1I understand your work on the highway was done for a
price of $2.40 for the top filling?

A —For the top filling and gravel.

Q.—But, the main fill, which, as T say, would correspond with
what you would do on Mr. Cross’ piling ground: how much did that
actually cost?

A.—65 cents.

BY MR. ST. LAURENT:

Q.—It was not hauled at all; it was just graded up from the
sides?

A.—No, it was hauled.

Q.—Was that gravel?

A.—Sand.

BY MR. KER:

Q.—Quite a different proposition from gravel?
A—Yes.

BY MR. ST. LAURENT:

Q.—For the gravel you got $2.40?
A.—Yes. The top gravel.

BY MR. KER:

Q.—You got 65 cents for the fill gravel?
~A—Yes.
Q.—In any event, whatever it was it would have been the nor-
mal price for the same work in 1926 as you are asking now?
A—Yes.
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Q.—For the same kind of work?

A—Yes.

Q.—The work we are now speaking of is not road-building; it
is filling in a hole?

A.—Yes, filling in a hole.

BY MR. ST. LAURENT:

Q.—Am I correct that you got $2.40 a yard for what you had to
use gravel for?

A—Yes. ,
Q.—And 65 cents for what you used sand for?
A—Yes.
Q.—That is the way it worked out?
A—Yes.
BY MR. KER:

Q.—Sand and gravel, was it not?

Mr. St. Laurent: After all, this is my learned friend’s own
witness. I think we have covered the point sufficiently.

(And further deponent saith not.)

DEPOSITION OF STUART 8. SCOVIL, A WITNESS
RECALLED ON BEHALF OF THE DEFENDANT

On this seventh day of November, in the year of Qur Lord one
thousand nine hundred and thirty-two, personally came and re-

appeared
STUART S. SCOVIL (recalled),

a witness already examined, now recalled on behalf of the Defend-
ant, who being duly sworn, doth depose and say as follows:

EXAMINED BY MR. KER, K.C.,
OF COUNSEL FOR DEFENDANT:

Q.—Mr. Scovil, you have already been examined in this case?

A.—T have.
Q.—I understand since the time of your last examination De-
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fendant’s Exhibit D-162 has been filed, being an aerial photograph
of a section of the Gatineau, showing Mr. Cross’ property at Farm
Point and some of the surrounding country. A question arose as to
what the flow of the Gatineau River was at the time that photograph
was taken and my learned friends asked that other evidence be
made; a statement was made by a witness that there were thirty
thousand five hundred feet, but I want to examine you in order to
indicate exactly what that flow was?

Witness: What date?

Counsel: The photograph was taken by the Royal Canadian
Air Force on the 23rd November, 1926, that is, some six months be-
fore the water was raised.

A.—The flow on the 23rd November, 1926, was 30,550 second
feet. That is given in Water Resources Paper No. 58 of the Depart-
ment of the Interior. This document has been referred to before.
I don’t know whether it was filed as an exhibit or not. In any event,
that is an official record of the Government. His Lordship has it.
It has already been filed.

His Lordship: D-122.
Witness: On page 179.
BY MR. KER:

Q.—Assuming, therefore, that when this photograph was taken
there was a flow of 30,550 second feet in the river, would you tell
me what that would bring the elevation of the water to at Farm
Point?

A.—That would be equivalent to an elevation of 315.55 at Farm
Point under natural conditions.

Q.—I understand this photograph, Exhibit D-162, was taken
under natural conditions?

A—Yes.

Q.—Just going a step further, could you tell me over a period
of years, under natural conditions, how often in each year the water
was at that elevation of 315.55 or 315, as close a level as you can
give me, or any table you may have under natural conditions before
the Gatineau Company raised the water?

A.—1I have analyzed natural conditions from 1912 to 1926. I
have a table showing the periods in each year at and above eleva-
tions 314, 315, 316, 317 and 318 the water would have been above
these given elevations.
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For an elevation of 315, which is half a foot lower than a flow
of 30,550 second feet for the period from 1912 to 1926 inclusive, the
water elevation at Farm Point would have exceeded elevation 315.5
in every year but 1914, and an elevation of 316 would have been ex-
ceeded between 1912 and 1926 in every year except 1914 and 1920.

Q.—Let us take how many months, and what periods from 1912
to 1926 the water would have been at 315 at Farm Point; could you
give us the dates?

A.—In the year 1912 the water level would have exceeded 315
between April 24th and June 10th.

In 1913 between April 15th and May 16th.

In 1914 it would not have exceeded 315. I may say in 1914 is
the lowest year we have of record. The lowest year of run-off.

1915, between April 29th and May 21st.

1916, between April 17th and June 24th.

1917, between April 30th and May 22nd.

1918, between May 3rd and May 26th.

1919, between April 18th and June 15th.

1920, between April 27th and May 16th.

1921, between April 10th and May 12th.

1922, between April 13th and May 16th.

1923, between April 29th and June 5th.

1924, between April 29th and June 13th.

1925, between April 6th and May 27th.

1926, between May 7th and June 12th, and also November 20th
to November 30th.

I might make a further remark: I have not continued this
beyond 1926 on account of a regulation to get away from any adjust-
ment of that nature, but in the year 1928 we had excessively high
water.

Q.—I gather, then, that the condition which is shown in the
photograph Exhibit D-162 existed in the years from 1912 to 1926,
except 1914, for the periods which you have named in months?

A.—Yes.

Q.—Would you then say over what periods during the same
vears the water was remaining at 316, which is a somewhat higher
level than that shown on this plan?

A.—The water was at and above elevation 316 the year of 1912,
from April 30th to June 4th.

1913, from April 27th to May 13th.

1914, not at that level.

1915, from April 30th to May 15th.

1916, from April 23rd to May 30th.

1917, from May 5th to May 15th.

1918, from May 13th to May 20th.

1919, from April 24th to June 5th.
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1920, below 316.

1921, from April 20th to May 8th.

1922, from April 15th to May 1st.

1923, from May 2nd to June 1st.

1924, from May 2nd to June 7th.

1925, from May 1st to May 17th.

1926, from May 11th to June 6th.

Q.—That is to say, that during those periods of those years from
1912 to 1926 the water was for these periods higher than it is shown
in this photograph under natural conditions?

A—Yes.

Q.—Would you just explain what that table indicates, and will
you file it as D-173?

A.—Yes. This table gives the period in each year when the
water levels at Farm Point would be above given elevations, the
given elevations being 314, 315, 316, 317 and 318.

Q.—What flow in the river would correspond to the level at
Farm Point of 3187

A.—55,000 second feet.

Q.—That is to say, when there were 55,000 second feet going
down the Gatineau under natural conditions, the water on Farm
Point properties of Mr. Cross would be at 318?

A.—Quite right.

Q.—Is that as high as it does go in the Gatineau?

A.—Taking the period that I have used from 1912 to 1926, the
highest recorded flow of the Gatineau was 73,200 second feet, which
is equivalent to an elevation of 319.7 at Farm Point. The Gatineau
has undoubtedly been higher in the past. The records are not of the
best. The flow possibly would be somewhere between 80,000 and
90,000 second feet in flood flow.

Q.—That is, the flood flows?

A—Yes.

Q.—That is under natural conditions?

A.—Under natural conditions.

Q.—Would you relate that to the level of Farm Point?

A.—80,000 second feet would be equivalent to an elevation of
320.3.

Q.—At Farm Point?

A.—Yes. I might correct that last statement of 80,000, and say
that 85,000 would be equivalent to an elevation of approximately
320.6 at Farm Point, which I would judge as being the past recorded,
or the extreme flood flow of the Gatineau.

Q.—That is to say that it has perhaps, not frequently, but it has
under extreme flood flows come to within less than a foot of 321.5
level which is in question here?

A.—That is correct.
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Q.—What is the average flow under natural conditions on the
river?

A.—The average flood period from 1912 to 1926 inclusive is
11.670 second feet.

Q.—And what does that give you as an average elevation of
water at Farm Point?

A.—That gives an average elevation under natural conditions
and under open water conditions of 312.0 at Farm Point. Under
winter conditions at that location it would be higher than that. That
1s variable under winter conditions.

Q.—That is the general average one could depend on, under
natural conditions at Farm Point?

A.—That is the average under open water conditions. Under ice
conditions for that same flow the elevation would be higher.

CROSS-EXAMINED BY MR. ST. LAURENT, K.C.,
OF COUNSEL FOR PLAINTIFF:

Q.—From what source do you derive this information which you
have used in the evidence you have just given?

A.—From the records of daily flow of the Gatineau.

Q.—From documents issued by some Government Department?

A.—Original documents issued by the Department of Public
Works followed by information secured from 1925 on by the Do-
minion Water Power Branch in the way of discharge measurements.

Q.—These elevations and flows are not from your personal ob-
servation?

A.—Not at all.

Q.—You have been analyzing reports which presumably have
been gathered by employees of one or other of the Departments of
the Federal Government?

A.—Quite right.

Q.—Do those reports purport to give the elevation at Farm
Point?

A.—No, they do not.

Q.—Do they purport to give the flow at Farm Point?

A —Yes.

Q.—I mean by observation?

A.—They give the flow at Alcove within a few miles.

Q.—They purport to give the flow at Alcove, a few miles from
Farm Point?

A—Yes.

Q.—Is that flow given from instrumental measurement of the
flow, or is it given by the elevation on the gauge?

A.—By both, which is the one and only practice and method of
deriving at the flow.
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Q.—I know it is, but I want to get it in the record?

A.—I4t is the recognized practice. I may say that this is the one
and only method, and the only recognized method of deriving it.

Q.—But I want to get the facts. I don’t care how much argu-
ment is added, but I want facts. There is an instrumental measure-
ment made of the flow from time to time, is there not?

A.—Correct.

Q.—About how often?

A.—Let me give this explanation . . . ..

Q.—Well, T would rather you would answer my question?

A.—1T1 have to answer it in my own method.

Q.—1I don’t know about that, Mr. Scovil. It is quite simple.
Can you tell me how often the instrumental measurement is made?

A.—The method

Q.—Will you answer my question, Mr. Scovil? Can you tell me
how often the instrumental measurement is made?

A.—I must qualify my answer in this respect.

BY THE COURT:

.....

Q.—Answer the question, and if you have any explanation to
make you can make it and that will end it. First answer the question,
and then you may give the explanation if you have any?

A.—I cannot give off hand to your Lordship now how often
those measurements were made, but I can explain it, which is quite
a proper and necessary explanation.

In gauging any river where there is a permanent rock control
there is a definite relation between water elevation and discharge.
Now, measurement is taken on the Gatineau at Alcove at elevation
322 under natural conditions with the permanent rock control below,
two or three measurements taken at that elevation, that flow for
that elevation is defined once and for all, other than the necessity
of taking measurements to determine in winter months whether
there is back water and ice, or choking at the control, so that if
measurements are taken, as I know they have been taken, on the
Gatineau, at the various points, because I have checked the dis-
charge curve—that is the first work I ever did for the International
Paper Company was to report on Gatineau flows, and I immediately
went to essentials, and it had nothing to do with this case; it had
to do with the developments on the river, the prospective develop-
ments,

There may be no change in the discharge curve with the per-
manent control, and you do not need under such ecircumstances
frequent measurements of discharge after the curve is once defined.
That is why I wish to qualify my statement.

BY MR. ST. LAURENT:
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Q.—Having qualified it at some length, will you tell me if you
know whether or not there was any instrumental measurement of
flow made between 1912 and 19267

A.—1 know definitely.

Q.—You know?

A—Yes.

Q.—When was one made?

A —TIt may take some time. If you care I will read them out.
To go back to November, 1911. . . ..

Q.—We were talking about November 1912. I don’t care for
that. We are talking of the other period.

A—We will take January 11th, 1912; again, on March 7th,
1912; January 5th, 1913; December 6th, 1913; March 6th, 1914;
October 9th, 1914; October 15th, 1914; November 23rd, 1914;
Mareh 31st, 1915.

Q.—What was the flow on March 31st, 1915?

A.—I have not any other thing than the dates with me. I have
not the discharge measurement, the actual measurement.

Q.—That is not in the high water period, because you told us
that in 1915, which was from April 30th to May 15th, so this would
be just a month before the high water?

A.—1TIt would be before break-up.

Q.—It would probably be quite a low flow?

A.—1In 1915 it was extremely low and following an extremely
low period. On the 31st the flow was 3.570 second feet.

Q.—We are up to 1915. Just go through and let me see if there
are any measurements made during any of these extreme high water
periods that you have stated?

Witness: What elevation would you care for?
Counsel: The ones you mentioned, 315 and 316.

A.—To save the time of the Court, if I might submit tomorrow,
I will have down here tonight a copy of the discharge curve which
will show the actual measurements.

Q.—But what I am informed of is that, that these measure-
ments are not made at the extreme high flows, but that those are
obtained by working out mathematically the curve?

A.—I think you will find that that is not correct.

Q.—You think there have been some actual measurements?

A.—There have certainly been measurements taken in the
higher discharges, not at the extreme.

Q.—That is usually worked out mathematically by plotting a
curve and treating it according to the rules of hydraulics?

A.—If I may have the permission of the Court, I will have that
curve here tomorrow with the points plotted on it.
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Q.—With respect to these dates you have given, they are also,

I prezume taken from publications of the Government?
—Yes.

Q.—Do these publications convey the result of the calculation,
or do they just give the elevation at Alcove?

A.—They merely give the daily flows.

Q.—But what they get, I presume, from their observers, is the
elevation on the gauge?

A—Yes.

Q.—And somebody converts that into the daily flow?

A—Yes.

Q.—And it is published in that form?

A.—That is quite correct.

Q.—And then, you take that and you reconvert it into elevation
at Farm Point?

A.—T have done that, but I also spent, back in 1925, about two
months steady work analyzing the flow of the Gatineau to report to
the International Paper Company as to how much flow they would
have available, and what they could get from storage.

Q.—So that we may be perfectly clear, you were analyzing the
flow: were you analyzing it from the reports, or were you making
observations at some given point of the river?

A.—I was analyzing it from reports, and previous to that time
while I was directing the extreme measurements work for the Water
Power branch I had had numerous requests for assistance. The
Royal Securities investigated on behalf of the Riordan Company,
and they asked for assistance in a study of Gatineau flows, which I
gave them.

Q.—And which you also gave them from the material which
had presumably been collected by the Department?

A.—By the Department, but some of it under my direction.
The checks of discharge curves were made under my direction.

Q.—But neither in 1925, nor for the Royal Securities, did you
make personal observations, personal readings, or personal measure-
ments?

A.—Personally, 1 did.

Q.—When?

A.—At or about the winter of 1921.

Q.—At what point?

A.—At Kirk’s Ferry and at Alcove.

Q.—That is, instrumental measurements of flow?

A—Yes.

Q.—To check with the elevations read on the gauge?

A.—1I did not do the metering myself. I had assistance with
me, but I was on the ground.

Q.—You were on the ground having the metering done in 19217
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A.—I think 1921 is the year. I am not positive. I could look
that up.

Q.—And referring it to the elevation on the gauge?

A.—Yes.

Q.—Would that be under conditions which were affected by ice?

A.—Alcove has not shown under natural conditions ice affect.
What I have found was that certain records at Chelsea previous to
1911 were based on a lower gauge at Chelsea, a gauge which was in
a back-water midway down the rapids and not a suitable gauging
point at all. That is why I have only used records from the fall of
1911.

Q.—Perhaps we might leave that, because we will have more
complete information on your curves in the morning. The next point
is, you said that although the records showed only an extreme high
of 73,200, you were satisfied there had been flows of between 80,000
and 90,000 cubic feet?

A—Yes.

Q.—From what would you get the information upon which to
base that statement?

A.—The earlier records for the lower gauge at Chelsea was ex-
treme high water, I think, in the year 1909, and numerous evidences
of this extreme flood, one from photographs I have seen of the water
up on buildings in the Village of Wakefield, spreading right over the
railway tracks, and we have a discharge curve for Wakefield.

Q.—You have a discharge curve?

A.—Yes, by relationship from Alcove.

Q.—And from that photograph you judge that on that oceasion
it was probably up between 80,000 and 90,000 cubic feet?

A.—Undoubtedly.

Q.—And that would be sometime around 1909?

A.—Yes. I can check that also.

Q.—But that is the only source of your information, is it?

A.—The only definite sources, those two, the record at Chelsea
and the photographs.

Q.—And relying on the unreliable gauge, or the gauge placed at
the undesirable place?

A.—In reporting on anything of this nature to any company,
a man would be foolish if he did not make some definite statements
as to what flood flows should be provided for, and it is on information
of that nature that one must base it.

Q.—You spoke of the average flow of the Gatineau being equal
to 11,670 second feet. Am I to understand that you arrive at that
by taking the flow, or the total quantity of water from the record
which has gone down during the year and dividing it by 365 days
and twenty-four hours a day?

A.—Dividing it by
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Q.—The number of seconds in the year?

A.—By the total number of days in the year, the average daily
flow divided by the total number of days for the period from 1912 to
1926 inclusive,

Q.—That does not mean, then, that for the greater part of the
year that is the actual flow?

A.—1It does not necessarily follow.

Q.—As a matter of fact, the flood flows for the few daws up to
four or five weeks in the spring are very much greater, are they not,
than what flows during all of ten months of the year?

A.—Two months in the year the flows are higher.

I have already given evidence as to flow. I have given it in
another way, that it would be available thirty per cent of the time.

Q.—So the elevation you fix at 312 would be the elevation thirty
per cent of the time?

A.—Thirty per cent of the time.

Q.—And for seventy per cent of the time the elevation would
be lower than that?

A—Yes.

Q.—You said with respect to these records, “ The records are
not of the best ” ? ‘

A.—I refer to records previous—the record as to the extreme
flood and previous to 1912,

Q.—So that your statement that the records are not of the best
was with respect to records previous to 19127

A.—Particularly with respect to the records previous to 1912,

Q.—Are these flows and elevations derived solely from the Al-
cove guage?

A.—No, they are not.

Q.—What other gauge is taken into account?

A.—The records on the Gatineau comprise the following:

The daily gauge records below Chelsea Falls from 12th Decem-
ber, 1899.

Daily gauge records above Chelsea from 24th October, 1911.

Daily gauge records at Alcove from the 11th September, 1917.

Discharge measurements at various locations at and below Chel-
sea from May, 1902, to October, 1916.

Discharge measurements at Alcove from 17th March, 1917.

Q.—So, then, the period from 1912 to 1917 is not taken from
Alcove?

A.—They are taken partially from Chelsea and partially from
Alcove.

Q.—From 1912 to 1917 you have worked back using your curve
from the Chelsea records?

A.—What I did personally in 1925 in checking on the discharges
of the Gatineau was to relate the gauges above and below Chelsea
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and the gauges at Chelsea with Alcove, thereby fixing whether there
was agreement between records or not, and if there was disagree-
ment, why was the disagreement, if any, and determining where that
disagreement came from, that is, in checking through I plotted a
discharge curve for Alcove from all existing measurements and di-
rectly derived my discharge. '

Q.—The operation was to get a co-relation curve between Alcove
and Chelsea?

A.—Between Alcove and both Chelseas where possible.

Q.—And then, as you did not have readings for Alcove for the
period from 1912 to 1917, you worked them out by using your curve,
is that correct?

A.—That is correct. I used that method of checking back on
the estimates made by the Department of Public Works on daily
discharge.

Q.—By working up from the Cascades to Alcove you got a cer-
tain set of figures for Aleove?

A.—For Chelsea.

Q.—I mean, working from Chelsea you got a certain set of fig-
ures for the 1912-1917 period at Alcove, and here, for the purpose
of this, you have worked downstream from Alcove to Farm Point?

A —Quite right.

Q.—That is correct?

A.—Correct.

Q.—Well, then, the readings on the dates, or the instrumental
measurements on the date you gave for 1912-1913 and 1915 were in-
strumental measurements at what point?

A —They were measurements at various points between Chel-
sea and Ironsides.

Q.—Ironsides being below Chelsea?

A.—Let me correct that; from some measurement made at the
mouth of the river on up and as far as I remember at the present
time, above Kirk’s Ferry.

Q.—So, then, from the mouth of the river working upwards as
far as Kirk’s Ferry?

A—Yes.

Q.—If we got the impression that they were instrumental meas-
urements at Alcove, we were going faster than you were?

A—T am sorry. I did not intend to convey that.

Mr. Ker: Isit my understanding that my learned friend wants
the witness to tell us the elevation of the Gatineau?

Mr. St. Laurent: I don’t want anything prepared. I want to
know if actual instrumental measurements were made.
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Witness: I can have that by phoning this afternoon and have
it ready for you tomorrow morning.

Mr. St. Laurent: I just wanted to know what observations
served as a basis for making the calculations.

BY MR. KER:
Q.—You had better procure that information, Mr. Scovil?
Witness: Yes.

(And at this point the witness’ examination was suspended to
allow him to get the information asked for by Mr. St. Laurent.)

(And further for the present deponent saith not.)

DEPOSITION OF JAMES E. GILL, A WITNESS PRODUCED
ON BEHALF OF THE DEFENDANT

On this seventh day of November, in the year of Our Lord one
thousand nine hundred and thirty-two, personally came and ap-

peared
JAMES E. GILL,

of the City of Montreal, geologist, aged 31 years, a witness produced
on behalf of the Defendant, who, being duly sworn, doth depose and
say as follows:

EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—You are a geologist by profession, Doctor Gill?

A —Yes.

Q.—How are you presently occupied in your profession?

A—T am on the teaching staff of McGill University and operate
as consulting geologist during the remainder of the year, and partly
during the winter.

Q.—You are on the teaching staff of McGill University in
geology?

A—Yes.

Q.—How long have you been practising your profession?
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A.—Since graduating at Princeton University I have been prac-
tising seven years. I graduated in 1925.

Q.—Have you been occupied with the practical work of your
profession ever since that time?

A.—I have been engaged in mining and geological work for
sixteen years altogether.

Q.—How long have you been on the McGill University teaching
staff?

A.—Three years. This is my fourth year.

Q.—You graduated originally from McGill?

A —In 1921.

Q.—Have you had occasion recently to examine the property of
Mr. Cross at Farm Point?

A.—Yes, I was up there on two occasions.

Q.—When were those occasions?

A.—On October 19th and October 30th.

Q.—Of this year?

A.—Of this year.

Q.—To what purpose was your examination chiefly directed?

A.—I went up to get a general view of the geological situation at
Farm Point, and to secure specimens of the clay in dispute in this
case.

Q.—Did you make borings?

A.—I made one boring on October 19th. I can show you the
location of that on the Farley plan if it is available.

Q.—Would you look at the plan D-160, which is the plan pre-
pared by Mr. Farley, and which T understand is the plan before his
Lordship at the moment, and state at what point you made this
particular boring and how it was made?

A.—I made the boring 29 feet in a southeastern direction from
hole No. 2 on this plan D-160.

Q.—At what ground elevation did you make it?

A.—The top of the hole or collar was at elevation 318.

Q.—Was the top of the collar or the top of the hole, as you say,
then submerged?

A.—TIt was submerged under 2.3 feet of water.

Q.—And what sort of appliance did you use to make this boring?

A.—A post hole augur.

Q.—Perhaps you can tell us in a general way how that is done?
That is not what is called wash boring?

A.—No. It is an instrument that has a shell at the lower end
with a series of pipe lengths coming up from it, and an open shell
about eight inches in diameter with a cutting edge at the bottom,

~and by rotating the pipe, which extends upward to the surface, of

course, at all times the teeth cut an actual specimen out of the clay.
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Then, after going down six or eight inches you saw the specimen out
that is actually on it.

Q.—Will you indicate it on this plan D-160?

A —It would be approximately at this point here.

Q.—Indicate it by the letter M?

A.—TI have referred to it as the point M.

Q.—And at that point had you knowledge of any previous boring
having been made in that vicinity?

A.—At the time I put the hole down I merely chose it to be on a
318 feet contour, that is, an elevation of 318 feet. I found afterwards
that it was located within a few feet of Mr. Langford’s hole which
was drilled at an earlier time. That would be Mr. Langford’s H hole.

Q.—It was nearby the hole H of Mr. Langford’s?

A.—Very close.

Q.—Did you say it was 26 feet from H?

A.—No, from hole No. 2.

Q.—And it was within a few feet of hole H of Mr. Langford’s?

A.—Yes.

Q.—Would you be good enough to tell us just what you encount-
ered in the process of your borings?

A.—From the surface we penetrated a foot and a half (1.5 feet)
of sawdust and chips and muck surface soil, with various other ac-
cumulations. We then passed into clay which I have described as
greenish gray with yellow spots and streaks. The hole continued
through material of this kind to a depth of 5.9 feet.

Q.—5.9 feet of clay, or 5.9 feet including the overboring?

A.—5.9 below the surface.

Q.—And then?

A.—And there stopped.

Q.—Therefore the bottom of the hole vou drilled was at what
elevation?

A.—312.1 feet.

Q.—Assuming the normal water elevation of the Gatineau to be
312 you would then have been practically at the water level under
normal conditions, or at the water table?

A.—TI would have been below the water table at that depth, be-
cause the water table is controlled in that vicinity by Meach Creek
and not by the Gatineau River.

Water table, I might explain, is a technical term used to refer
to the top of saturated soils which occur near the earth surface. In
other words, rain water falling on the surface partly settles it into the
soil and collects in the open texture soils at the surface at a certain
depth. It will saturate the soil down to bed rocks and in cracks
within the bed rocks and continues to rise until it reaches a certain
level where equilibrium is reached between the flow outward to the
streams and the flow within being contributed forward. That is tech-
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nically known as a water table, and always has been a little higher
than the level of the adjacent streams because capillarity causes it
to rise.

Q.—In other words, from the actual water level of the stream it
slants slightly up due to capillary action?

A.—1T think that can be seen from this chart.

Q.—Would you explain just what the technical term for water
table is?

A.—1T1 think I can do it.

I produce as Exhibit D-174 to explain what I mean by water
table. This Exhibit D-174 shows a cross section across the valley of
Meach Creek, and passing through the point M, that is, to the bore
hole which I myself made, and also through Mr. Langford’s hole H.

The cross section I might say shown on D-160 would follow line
P-Q, and the view in this case is towards the west, facing west: the
north line on the right side of the chart; the left on the south side of
the chart. Here is Meach Creek. I have drawn the top of the water
of Meach Creek as it would appear before the water level was raised
from soundings shown on the Farley plan, and checked to some
extent by myself, not exactly, but approximately by myself.

I have drawn the water level at 314, which I believe to be
correct.

On the right hand side of the chart you see hole H represented
by the letter M. They are shown to coincide here; they are so close
1t is not necessary to show two lines, and with regard to the water
tabie what I was trying to convey was this, that underneath the creek
bed you have complete saturation. All the open spaces are filled with
water. That condition of saturation extends on both sides of the
creek and rises slightly as you go away from the creek due to the
effect of seepage and capillarity which is always higher than the creek
bed. It has the general form of a surface topography but is a little
more subdued, consequently I have drawn this red line that way to
represent the water table. That is in approximate location; this
black pencil line would represent the creek level, that is, 314, and at
hole 8 then we have the water table shown above the level of the
creek bed.

The black spot shown on that cross section and on the enlarge-
ment which is also included in D-174 shows the position from which
certain specimens were taken, which I used for tests in connection
with the clay itself, used for examination and test purposes.

Q.—The result which you have indicated means that the
samples which you took at the bottom of this hole which is marked
on this were definitely and clearly and always had been throughout
history below the level of the water?

A.—Absolutely.
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BY THE COURT:

Q.—This hole is also marked on the exhibit?

A.—Marked with the letter M, that is quite right. The speci-
mens were taken from a point which was below the water table
previous to the time the level was raised artificially, and must have
been in that condition for thousands of years before that.

BY MR. KER:

Q.—Then, I understand that you went down to the black point,
and that is the basis of your drilling, and that you brought up
samples of the clay you found there?

A—Yes.

Q.—Would you be good enough to tell his Lordship just what
you did with that elay—in what condition you found it, and what
deductions you drew from what you found?

A.—1 took the specimen of clay which T took from the hole, and
placed it in a jar, an ordinary sealed jar in which fruit is preserved,
and screwed the top down tightly so as to keep it as nearly as pos-
sible in its original condition. I then took it to the laboratory at
McGill and examined it microscopically. I took other portions and
subjected them to some tests; first of all, as to the general character
of the clay I found that it would more correctly be described as a
silty clay. It is composed mostly of discrete mineral crystalline
particles. Some of them are quite sharply, angular; some are fairly
well rounded particles, and they lie more or less in contact with one
another. At numerous points in the interstices between these grains
we found a very small amount of clay or illuminous silicate. True
clay in the technical sense would have a much larger proportion of
these illuminous silicates, so it would be a very poor quality of clay
from that standpoint, and not an extremely plastic clay.

In addition the minerals represented, were mainly quartz. Most
of these crystalline particles were quartz. There were a few specks
of miea easily visible to the naked eye, a few small garnets, and 1
should say about ten per cent as an estimate, of illuminous silicates.

Q.—It was suggested by one of the witnesses for the Plaintiff
that this deposit at Meach Creek and about Meach Creek was, as 1
understood him to say, known geologically as a delta deposit. Would
you give us your opinion whether you consider that a correct state-
ment or not from the examinations you have made of the material
which you found there, and of the district in general?

A.—1 should not describe it as a delta deposit, the reason being,
I do not think a delta deposit could form at this point under the
conditions now existing, and under conditions which we may sup-
pose have existed in the recent past.
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I believe that if you consider an expanded Gatineau River with
Meach Creek also expanded flowing in it, the current there would
be too great to have material of that fineness which we find there
at the present time.

As to the origin of the material, my idea of the origin is, I think
it most probable that this material is to be so co-related with the
leader clay which has been laid down more generally over the Ottawa,
and St. Lawrence Valleys.

To understand that more fully I might recall for some of you
the fact that about twenty-five thousand years ago the whole of
this country, including the Gatineau Valley was covered by an ice
sheet. As the ice gradually melted and the ground retreated it left
the land at a much lower level than at present, so that, the waters
of the ocean were permitted to pass up the St. Lawrence and Ottawa
Valleys and up the Gatineau also, standing at their higher point,
at an elevation in the vicinity of Ottawa of 690 feet as determined
by Doctor Johnson of the Geological Survey at Ottawa. At that time
the Gatineau Valley was submerged under marine waters, and into
these marine waters quantities of material, sediment, was being
swept from rivers, streams, which debouched from the ice stream
1tself, from the melting of the ice sheet mainly, I would assume. In
fact, I would be fairly confident that the bulk of this material
originated in that way.

Q.—As a marine deposit rather than as a local delta formation?

A.—Yes.

Q.—Having taken this sample up, would you explain a little
more particularly what you did with the clay that you brought up
with some of the samples. I understood you to say you put it in
water. Perhaps you would explain a little more fully what you did
with it?

A.—The question of the softening of the clay was mentioned to
me as an important point. The theory of softening had been ad-
vanced, and I therefore, in order to remove any doubt at all as to
whether or not this clay would become any softer than when I found
it, T decided to test it.

First of all, T should say that knowing from its location it has
been below the water table for some thousands of years, I would
assume that it was completely softened. In other words, it had been
saturated with water for all that time, but in order to remove any
possible doubt I took a block of the clay, a small block prism shaped,
cut 1t as carefully as possible without disturbing it in any way, or
compressing it in anyway, so it would have exactly the character-
istics which it had in the ground; I stood it in an upright position,
in the same position in which it stood in the ground and covered it
with water. It was then in direct contact with water, and remained
in direct contact with water for eighteen days. During that time
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there was no perceptible softening of the clay. It retained its form,
its dimensions, the sharpness of its edges perfectly. When it was
first submerged the only thing I could see of any change which
occurred, when it was first submerged, a few loose particles dropped
from the side; it was not a case of plastic stuff, it was simply grains
which had been disturbed in the filling in. After that nothing hap-
pened.

Q.—On what date did you put it into the water?

A.—October 20th.

Q.—Is it still in the water?

A —1Tt is still in the water. I have said eighteen days, including
October 20th.

Q.—You still have it, and you say that it is still preserving its
clean edges and its intact condition in the water?

A.—T measured it this morning and the measurements were
exactly as they were when I put it in.

Q.—What inference do you draw from those tests and from the
other investigations which you have made with respect to the char-
acter of this clay in regard to the possibility of further softening?

A—T would conclude that no further softening is possible by
contact with water. I might qualify that slightly. T may say that
may be a little strong. Personally I think that no further change
will take place. We know it has been in contact with water for
thousands of years. Certainly if one were inclined to assume
extremely slow softening, it would have to be excessively slow.

I might say, as an example if we assume, just for the sake of
argument, that a hundredth of an inch had been affected by soft-
ening on the outside that would be perceptible; if you make a cal-
culation on that basis you find that hundredth of an inch in eight-
een days would be one inch in eighteen hundred days, or, approxi-
mately, five years. That means a foot in twelve times five, or sixty
years, or ten feet in six hundred years. That is what T mean by ex-
cessively slow. It would have to be slower than that, because it is not
perceptible at the present time.

Q.—Have you studied the surrounding locality with a view of
determining whether or not that situation, insofar as non-softening
is concerned, is borne out by any of the constructions about Meach
Creek. Have you examined the Canadian Pacific right-of-way, for
instance?

A.—Yes, I examined the grade and made some measurements
on it.

Q.—Do you consider that the same clay underlies the embank-
ment there?

A.—1T think that would be quite a reasonable assumption.

Q.—In fact, I think it is the assumption that Mr. Langford
made, that it was the same clay?
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A.—His sections I saw showed such co-relations.

Q.—Could you indicate by a diagram just what the relation of
that saturated clay below bears to the weight on the surface on the
Canadian Pacific Railway, and particularly would you refer to the
question of whether or not, in your opinion, any difference is made
by the fact that a part of that filling may have been made before the
water was raised upon the ground?

A.—TI have a diagram which I will submit as an exhibit.

Q.—Will you produce this diagram as Exhibit D-175?

A.—Yes.

Q.—And perhaps you will be good enough to explain what it
means to his Lordship?

A.—This, your Lordship, you will understand is a diagram and
is drawn approximately to scale. One inch equals two feet. It repre-
sents the longitudinal section through the railway embankment. On
the left side a bridge is shown; also on the left side at a lower eleva-
tion the bed of Meach Creek. The elevation of the bed is drawn here
at 310 feet on this scale.

I have also represented on this diagram the water table extend-
ing upward from the level of the water. The level of the water is
shown a foot higher than the bed. Assuming the very low flow of
water, the water table would then rise somewhat as shown along
this line following a contour of the ground surface which is just
above it; the red line being the water table and the black line above
it the surface at which the railway embankment was laid.

We then have a situaion whereby (and this is the situation
which existed before the embankment was placed, and before the
water level was raised)—we had two red lines downward or the open
spaces filled with water, saturated above, in other words. Then, that
red line, or above the water table, we may assume, the clay was dried
out to some extent, usually not completely, because in this clay there
is always a certain amount of rainfall seeping down through.

As T understand the testimony for the Plaintiff, great stress has
been placed on the value of this crust, as it has been termed, part of
the ground above the water table before the water level was raised,
which was partially dried out—great stress, as I say, has been placed
on the strength of its ability to support the weight of the rallway
embankment. T have been asked to consider that, and my opinion
is this, that referring to the outer edge of that crust you will note
that it becomes rapidly thinner on approaching Meach Creek and
diminishes to zero at the creek. In other words, the creek itself is
outeropping of the saturated zone, so that the elevation outside the
thick layer of gravel, in other words, rests on the thinnest part of
this crust, so called.

In thls diagram, which is certainly approximately correct, you
would have had from six inches to eighteen inches, say, underlymg
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the gravel in the outer ten feet of the fall. Personally, I think that
partially dried clay of that nature would be very weak indeed under
a load of that kind. First of all, the drying produces cracks in it,
and you have a thin sheet to begin with; a sheet averaging ten or
twelve inches at most would be a rather flimsy support for a weight
of that kind to begin with, and it would almost certainly, in my
opinion, fail under such a load. Having failed, the crust should then
be regarded merely as an additional weight on the underlying satu-
rated material, therefore, we have to conclude that this saturated
sub-stratum has been actually bearing the load of the grade during
the time it has been placed, which is forty years.

Q.—I see the level 321.1 with the blue line . . . ..

A.~—Just following that point: the elevation 320 is the eleva-
tion of the water at the time I was at the property the first time on
October 19th—320.3, to be exact. I have simply extended that
through the gravel of the railway grade.

Actually, it would rise gradually, but the important point here
to me is that the relationship of this water, after the water had been
raised, to this thin crust, at one time it was strong enough to hold
the load originally, then, you have also to assume that during the
five years—I think that figure is correct—since the water has been
raised to cover this crust, it has been in contact with water on the
lower side around the outer thin edge of the wedge and on the top
side; in other words, you have these two extensive surfaces, top and
bottom in contact with water throughout that period. It is incon-
ceivable to me that that clay would not have become saturated by
this time, and on the hypothesis advanced for the Plaintiff, if it
became so saturated it should have been weakened and allowed the
embankment to sink through it.

Just this morning I made a further test of that material in con-
nection with that point. I cut a small block of clay yesterday, and
allowed it to air dry, stood it out for twenty hours. At the end of
that time, on examination of the block—I actually cut it in two and
it appeared to be dry, therefore, small checks had developed on it.
I placed a weight of about two and a half pounds and it showed
strong compression, but in my opinion it would be weak in tension,
which is the stress which is important here because of the develop-
ment of cracks.

I took a cup and put a sixteenth of an inch of water in the bot-
tom of it. I took this dry block, which was half an inch hlgh Just
a small dry fragment, rectangular in shape, and placed it in a six-
teenth of an inch of water and watched what happened. The water
rose to the top in three minutes under capillarity, and in four min-
utes it was completely wet.

On that basis it could not take more than a few hours for that
thin crust to be saturated.
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Q.—And once saturated the entire weight falls onto the same
clay?

A.—Yes, and in my opinion the clay which is supported below
ever since the embankment was placed. .

Q.—Assuming, then, the same clay to exist under this part of
the delta, which is known as the piling ground, would you consider
that it, too, would bear weight in the same manner that the filling
of the C.P.R. is bearing it?

A.—1 would.

Q.—And to as great an extent at least?

A.—Well, I should say to the same extent.

Q.—1 gather you do not feel that there would be any softening
by the action of water in that clay in a manner to make it unstable
beneath?

A.—1I think any clay which is unsoftened would have essentially
the characteristics, I think, when it became softened.

CROSS-EXAMINED BY MR. ST. LAURENT, K.C,,
OF COUNSEL FOR PLAINTIFF:

Q.—What was the purpose of your second visit to this property?

A.—Just to look at the general surroundings. The first time I
spent all my time at Farm Point. On the second visit I went up the
Gatineau and up Meach Creek just to look around.

Q.—On your first visit on the 19th October, do you remember
meeting Mr. White?

A —Yes.

Q.—And securing from him or through him a couple of row
boats?

A.—Yes.

Q.—It was necessary to use boats to get up to the point where
vou wished to make your observation?

A—Yes.
Q.—There was at that time a couple of feet of water over the
place?

A.—Two to three feet over the place where the boring M was
made.

Q.—How many assistants had you to do this boring?

A.—Two.

Q.—It had to be started naturally under two to three feet of
water?

A—Yes.

Q.—That water, I suppose, was not, and did not, remain clear
so that you could see through it? It probably became quite muddy?

A—Well, it was muddy.
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Q.—So that each time you brought the augur up it was a matter
of feeling around to get it back in the hole, was it not?

A—Yes.

Q.—These boats were not absolutely fixed, they were moving?

A.—They were anchored to sticks, but moved slightly.

Q.—So was it not, in fact, a matter of some little difficulty get-
ting back to the hole?

A.—Yes, it was.

Q.—And did not that have a tendency to push back into the hole
some of the material that had collected around the mouth?

A.—Chips mostly.

Q.—But you were not keeping in the boat the whole of the core
that was being brought up?

A.—No.

Q.—Most of that was being thrown back there?

A.—1I kept specimens.

Q.—The rest was being dumped right back?

A.—Not in the hole.

Q.—I do not mean in the hole itself, but just over the side of the
boat, in the vicinity of the hole?

A.—Yes.

Q.—What was the ultimate depth you went to?

A.—I went down 5.9 feet below the surface; 8.2 below the water.

Q.—How long did it take to get to the 5.9 below the surface?

A.—1T should say four hours.

Q.—Do you remember at what time this operation started?

A.—TI could not tell you exactly. I should say approximately
1.30 and we finished about 5.25.

Q.—On the 19th of October at 5.30 it was getting quite dark?

A—Well, it was getting dark. Tt was dark before we got back
to Ottawa.

Q.—How much in weight did you bring away from there as
samples?

A.—1 should say three or four pounds. Three pounds possibly.
I intended to say that I also had Mr. Ralph’s specimen which I
examined also.

Q.—1I mean of your own?

A.—From my own hole I should say about three pounds in glass
jars.

Q.—In two glass jars?

A.—In two glass jars.

Q.—Of course, this stuff had been brought up through the
water?

A.—Through the water, yes.

Q.—And naturally as you lifted the augur out the water went
down into the hole?



Inthe
Superior Court

No. 124,
Defendant’s
Evidence.

(Supp. Hearing)
James E. Gill,
Cross-examination
Nov. 7th, 1932,
(continued)

10

20

30

40

—929

A.—Yes, of course.
Q.—So your augur was working in mud?
A—Yes.

Mr. Ker: Just exactly like Mr. Langford.

Witness (continuing): But the specimens as taken out were, I
think, clearly representative of what was cut. I selected my material
by taking a solid mass that came out of this post hole augur and
cutting slices off the side to avoid contamination of any sort. I
sheared it off.

BY MR. ST. LAURENT:

Q.—This stuff had been turned by the machine, had it not?

A.—No, not the inside. Merely the outer side was rubbed. There
was a chunk that goes through between the jaws of the augur, solid
chunk, I should say two and a half inches or three inches possibly
thick; I could not give the exact dimensions—four or five inches
long. The method was exactly that of Mr. Langford.

Q.—I am not defending his method. Does this augur resemble
the kind of augur that is used to bore a hole through wood?

A.—No, not at all. This is designed to hold a specimen of the
material cut. An augur that bores through wood simply discards the
shavings.

Q.—Does this consist of a knife that cuts down on a diagonal?

A —Yes.

Q.—And you get a chunk out that has been cut diagonally as the
knife went through it?

A —Yes.

Q.—And what would be the distance between the path of this
knife as it goes around two or three inches?

A.—TIt depends how much weight you put on it. It depends on
how hard you push and what the nature of the material is. It has to
be forced through.

Q.—It is not made like a screw on the ordinary augur?

A.—No. There is that tendency because the blade is curved. It
helps a bit but most of the downward penetration is due to push.
That is why it takes four hours.

Q.—This is the only hole you bored?

A.—Just one.

Q.—Did you examine any of the soft material that had been
brought out by Mr. Langford’s borings?

A.—There was none of it available as far as I could see. In any
case that clay will air dry rapidly.

Q.—You did not have the opportunity of seeing any of the soft
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stuff Mr. Langford claims were being brought up with his borings?

A.—No, I did not. I tried to secure the specimens which he said
were left in the Court, and they were not available.

Q.—From this one boring you got the impression that this was
not a delta?

A.—More from the general relation of the district, on the form
of the valley. I should say there was a very active cutting by Meach
Creek—actually it cut a trench for itself instead of a deposit.

Q.—Does it not appear from the plans that it made a winding
course for itself?

A—Yes.
Q.—Out towards the river?
A—Yes.

Q.—Looking at Exhibit D-160, where it turns rather sharply to
the left as you look at it, or to the south, did not that indicate that
there presumably was some obstacle to its going out towards the
river?

A.—It might or might not. Even if it were an obstacle it could
very easily curve out of the stream bed itself at slack water.

Q.—Would it not indicate that there was less resistance towards
the south than straight out?

A.—It would initially. It follows the line of least resistance that
any stream will.

Q.—Would not that lead one to believe that between the point
where it turns to the south of the Gatineau there presumably must
have been originally some obstacle?

A.—Yes, I should say so originally.

Q.—Some firmer obstacle than towards the south?

A—Yes.

Q.—Would not the presence of that obstacle at the mouth of
Meach Creek tend to slacken the flow to such an extent that the
material might deposit?

A —If it did, it would deposit it on the other side as a temporary
deposit which would be settled away at a later time as the stream
reduces its bed cut down deeper.

Q.—So there is no other explanation for this but the 690 feet
above sea water level?

A.—1I should say that is the most probable explanation. I would
not want to be dogmatic about it.

Q.—On your second visit you went up Meach Creek”

A—We drove up a road which hit the Creek above the dam,
quite a distance up, and then drove up the Creek for a matter of a
mile or two.

Q.—Did you notice whether or not there was material there
from which the stuff in what the other witnesses have called this
delta, might have been derived?
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A.—IT saw material which might be interpreted that way, yes.

Q.—And in favour of that theory there is the fact that Meach
Creek is still flowing down to the Gatineau?

A—Yes, and against it there is the fact that the same sort of
material occurs all over the country.

Q.—But here you have Meach Creek still flowing through mate-
rial of that character and flowing down to the Gatineau?

A.—Quite right. The Gatineau also flows through material of
the same sort, that is, anywhere along any of this stream follows you
can find material of that sort.

Q.—You do not mean to say that it was all along the river?

A.—Tt is found on the slopes of the valley.

Q.—From place to place?

A.—From place to place.

Q.—Sea water is not there, and we have no witness of anyone
having seen it there?

A—We have testimony of shells which are of marine origin
deposited in the clays at elevation up to 605 feet.

Q.—Up to 605 feet above present sea level?

A.—Above present sea level.

BY MR. KER:

Q.—That is, referring to Doctor Johnson’s report?
A.—That is published in Memoir 101 of Doctor Johnson, of the
Geological Survey of Canada.

BY MR. ST. LAURENT::

Q.—And, of course, this estimate of the period of 25,000 years
1s just a guess? .

A.—It is approximate. The figure comes from a study of th
time required to cut the gorge of Niagara.

Q.—And a calculation much the same as your six hundred years
for the one hundredth of an inch softening of the prism of clay?

A.—Of the same order I should say.

Q.—Is it your opinion that the whole of this dried out surface
which has been spoken of, would act in the same way that your half
inch tube acted when you put it into one-sixteenth of an inch of
water?

A —In the clay as presumed to be the same as I believe Mr.
Langford assumes.

Q.—In the same way your calculation would be correct, but are
you putting forward as a proper test of what would happen to this
crust, the fact that such and such a thing happened to what you
had in your laboratory a half an inch deep?
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A.—T1 believe the clay is fairly uniform. That is the only type
of test I could think of.

Q.—But are you putting it forward as a fair test from which a
Court of Justice could draw conclusions as to what would happen
to this crust formed during the course of 25,000 years?

A.—T think the state at which penetration takes place is so
rapid that we could say for the clay as a whole it should be
penetrated quite rapidly, within a few days I should say.

Q.—Can you give us any estimate of what period of time it
took for this crust to form or harden?

A.—It is hardening and softening all the time, depending on
weather conditions. As rain seeps through it it is softening. When
you have dry weather it is hardening. It is an alternating condition.

Q.—So 1t i1s not a gradual condition?

A.—As long as the water table remains fixed; if the water table
rises you could get softening. It is more or less permanent until there
is another change in the water level.

Q.—So this crust would be above the permanent water table?

A.—The crust shown in Exhibit D-175 was above the water
table before the water was raised.

Q.—Of course, that portion marked crust area is approximate,
1s 1t not, as to 1ts thickness?

A —Yes. It is within a foot I might say.

Q.—How is it determined? I understand you determine your
water table by a more or less regular curve?

A —Yes.

Q.—As you go back from the level of Meach Creek?

A—Yes.

Q.—And what is the rest. Just assumed?

A.—No. the surface is based on one point which I measured
myself, a distance of 53 feet from the centre of the bridge. It is not
marked on here, but I actually plotted it when I made the diagram.

Q.—You measured the original surface of 53 feet from the
centre of the bridge?

A.—TI made a sounding along the side of the railway grade. At
the outer edge of the railway grade the elevation was 314 feet if
I remember correctly.

Q.—There was about six feet of water?

A.—About six feet, and that was used for the rough purpose of
this diagram. It is merely a diagram.

Q—What is illustrated by that diagram would lead one to
believe that the bottom of the crust would be found at a higher
elevation the further away you got from Meach Creek?

A—Yes. In other words the water table rises.

Q.—The water table rising the bottom of the crust would be at
a greater elevation the further away you get from Meach Creek?
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A.—Well, slightly higher.

Q.—If borings revealed a different situation, and revealed a
crust going further down the further away you got from Meach
Creek, it would not fit?

A —Tt would not fit, no, with modern ideas generally accepted
and presented in all colleges I have ever heard of.

Q.—And if that is shown to be the fact, then this theory would
not meet the situation that those facts would reveal?

A—TIt would mean there was some local condition which in-
terfered with the estimation of the water table as I have described.
The presence of the former impervious bed would, of course, make
a different situation.

Q.—You were not here when Mr. Langford testified?

A.—No, I was not.

Q.—And all you heard of his evidence was what was reported
to you by Mr. Ralph?

A.—1T read his testimony in the Court Record.

Q.—Were you able to draw any conclusions from his testimony

1 do not mean the opinion part of his testimony, but from the
testimony he gave as to the facts encountered?

A.—1I considered the facts and went up and checked them my-
self.

Q.—But you made only the one boring, you did not go out fur-
ther to see whether this crust, if thin, thinned out as you got nearer
Meach Creek?

A.—1 simply took Mr. Langford’s sections and examined them,
and used them where I needed them, and I don’t know whether they
are correct or not.

Q.—And you found no fact in explanation of this claim of Mr.
Langford that this holds out towards Meach Creek, that the bottom
of the crust was at a higher elevation near Meach Creek?

A.—1 do not remember such a statement. You say the bottom
of the crust was at a higher elevation near Meach Creek?

A—Yes.

You are referring to his theory of softening?

Q.—I am not asking you about his theory?

A.—Does it necessarily mean that the crust was at a higher
elevation or that it merely disappears in a horizontal position or with
the height which may have been towards the creek?

Q.—The impression I got from Mr. Langford’s statement as to
facts was that the further out he got the thinner the crust was; he
got d(;wn to soft clay at a point higher than when he was further
away?

A.—I did not read it that way.

BY THE COURT:
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Q.—I always understood that clay was poor material to build a
stone foundation on because it was too soft and slippery; is that a
prejudice?

A.—T think it arises from the fact that the term clay is a very
comprehensive one, and 1t has really no precise scientific significance.
It covers quite a wide variety of materials, some of which are, as
you say, very plastic, soft, have no strength, but it is also used to
apply to material which is fairly strong. Now there are some phases
of the leader clay on which a good part of the city of Montreal is
built, a great many residences, and some of the larger buildings in
Montreal rest in that leader clay, and that is called a clay, but much
of it is quite silty and sandy. There is a great variation possibly
in the portion of the discrete crystalline particles of considerable size
which can be present; the more of those you have present the strong-
er the clay. They act more or less as a sand. It is the particles rub-
bing against one another and the frictional resistance against grains
rubbing one against another gives the deposit its strength. That is
what gives the sand its strength. It is the friction between the grains.

BY THE COURT:

Q.—Do you find any difference between the nature of the clay
you examined on the Gatineau River and the clay we have here in
Montreal? For instance, would it be a material that you could put
below the foundation of residences and with that material would
the foundation be solid?

A.—1T could not compare it unless I saw the clay. I should say
the clay you referred to would be one of the very soft types. There
is a considerable variation in leader clay in different places.

RE-EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—As a matter of fact, I understand there is a sort of blue
clay that runs down underneath the Eaton Building. They had a lot
of trouble with that?

A.—Yes.

Q.—That is a special kind of clay, and another kind of clay
would be able to support such a load without any trouble?

A.—Yes.

Q.—Do you know the kind of clay I refer to? There is a streak
of it underneath the tunnel, under the old High School on Peel
Street, and the Mount Royal Hotel had a great deal of trouble with
clay, Goodwin’s and Ogilvie’s had trouble?

A.—You get many variations within the leader group of clays,
you might say, or you may say, that leader clay in general is going
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to behave in any particular way, because you can get one kind that
will behave one way and another kind that will behave another way.

Q—From your microscopic examination of this clay, do you
consider it to be a reasonably good bearing clay?

A.—Well, I think I can answer that in the affirmative. In mak-
ing that statement I am comparing it mentally with certain phases
of the leader I have seen supporting buildings in Montreal. I refer
to clay that underlies part of Montreal West, for instance. This hap-
pens to be one I am familiar with. It forms a satisfactory foundation
for dwellings in that place.

Q.—And it is similar in character to that?

A.—In a general way, I should say, yes.

(And further deponent saith not.)

DEPOSITION OF JOHN S. PARKER, A WITNESS RECALLED
FOR FURTHER EXAMINATION

On this eighth day of November, in the year of Our Lord one thou-
sand nine hundred and thirty-two, personally came and reappeared

JOHN S. PARKER,

of the City of Ottawa, General Manager of the Electrical Distribut-
ing Division of the Gatineau Power Company, aged 45 years, a
witness already examined and now recalled for further cross-exam-
ination, who, being duly sworn, doth depose and say as follows:

FURTHER CROSS-EXAMINED BY MR. SCOTT, K.C,,
OF COUNSEL FOR PLAINTIFF:

Q.—The last time you were examined, a Deed was filed, being
a Deed of Sale from La Compagnie D’Eclairage de Napierville,
Limitée, to the Gatineau Electric Light Company Limited, and in
that Deed it was stated the price was made for one dollar and other
valuable considerations. That Deed, you will remember, was signed
on behalf of the Vendor Company by my learned friend Mr. Mont-
gomery and by his partner, Mr. Howard. Have you found out since
what was the real price that was paid for that consideration?

A.—Yes, I have the cost of acquisition here.

Q.—How much was it?

A.—$140,082.39.
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Q.—Did you find out how many customers there were on that
line as at the date of the acquisition?

A.—There were 318 customers at that date, and that increased
very rapidly.

Q.—But at the date of the purchase there were 318 customers?

A.—318 became 542 customers in 1931.

Q.—That is due to the extensions made by the Gatineau Electric
Company?

A.—To some extent, a very small extent. The growth was more
the taking of all customers on the existing line.

Q.—You added to your customers?

A—Yes.

Q.—And this Deed called for possession being taken as at mid-
night on the 31st October, 1927? The Deed is here and I will show it
to you if you like. It speaks for itself. It says, “ The present sale
shall be considered to have taken place as at midnight on the 31st
day of October last, 1927, when the purchaser took possession of the
said property ”?

A—Yes.

Q.—I understand the villages included in this purchase were
Napierville, Lacolle . . . ..

A.—Lacolle, Napierville, Sherrington and St. Phillipe.

Q.—I now show you the first annual report of the Canadian
Hydro-Electric Corporation Limited, dated 1928. Is this the Lacolle
line shown here on the lower right hand corner?

Mr. Ker: Do you intend to produce this as an exhibit?

Mr. Seott: I will produce it.

BY MR. SCOTT:
Q.—Is that what it shows?

Mr. Ker: I object to the production of this Deed, if my learned
friend is taking the annual report of the company which has no
concern with this matter, and producing it in the record in order to
have a map which accompanies the front part of it and which refers
to all sorts of things connected with this Company. I do not object
to his taking the map out, if he desires to produce it, but why should
it go into the record with an annual report of the Company which
has no concern here.

BY MR. SCOTT:
Q.—Attached to the First Annual Report of the Canadian
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Hydro-Electric Corporation Limited, date 1928, is a map, is there
not?
A —Yes.
Q.—And at the lower right hand corner there is a red line? That
represents the territory covered by this purchase, does it not?
A—Yes.
Mr. Ker: Do you propose to produce the plan, Mr. Scott?

Mr. Scott: 1 will produce it. I will tear out this map which is
annexed to this report.

BY MR. SCOTT:

Q.—I will ask you to file that as Exhibit P-127?

A—Yes.

Q.—This Napierville System did not develop its own electricity ;
I understand it purchased its electricity from the Montreal Light,
Heat and Power Company?

A—Yes.

Q.—How much was it purchasing, and what was it paying for it?

A.—It was paying $35 per horsepower per year.

Q.—And how much was it purchasing and consuming?

A.—When purchased it was purchasing 93.7 horsepower.

Q.—Another Deed was put in by you the other day and was
filed as Exhibit P-126; that was a purchase from Theophime Bon-
homme, a sale to the Gatineau Power Company, and is dated 2nd
June, 19277

A—Yes.

Q.—That was before you joined the Company?

A.—Yes, one month before, or two months before.

Q.—I understand the purchase price in this Deed was stated to
be $100,000, was it not?

A—Yes.

Q.—Would you state how many customers you had on the line
at the time of the purchase?

A.—184 at the time of the purchase and 360 within twelve
months.

Q.—And subsequently your company extended the number of
customers?

A.—Yes, on the existing line. No new transmission line was
built at that time.

Q—You first of all had an option on that system from Bon-
homme?

A.—I would not know that.

Q.—Do you know?
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A.—No.

Q.—You do not know whether there was an option or not?

A.—No.

Q.—1I suggest to you that this transaction commenced by the
giving of an option by Bonhomme to the company, and at the time
he gave that option he had no customers at all. Would you say that
is correct?

A.—T have no kngwledge of that at all.

Q.—Do you know where his customers were at that time?

A —Yes.

Q.—Whereabouts?

A.—At the villages of Ste. Rose, Templeton and the Township
Municipalities of West Templeton and East Templeton.

Q.—You do not know how those ecustomers were divided as be-
tween the Municipalities and the Township Municipalities?

A.—No.

Q.—Do you know how long Bonhomme had been in the business
at the time your company purchased from him in June, 1927?

A.—1T1 don’t know, but it would be a long time.

Q.—Do you think it would be a short time or a long time?

A.—If you are speaking of Mr. Bonhomme I know he was in
business for a long time before that.

Q.—But serving customers with electricity?

A.—1I don’t know when his first advent into the electrical game
was, but it was at a time considerably previous to that date he was in
the electrical business.

Q.—At any rate this transaction was entered into before you
joined your company?

A—Yes.

Q.—As to Napierville, that was a stock purchase, was it not?
The Gatineau Power Company bought out the shares of the Napier-
ville Company, did they not?

A.—1I presume the document speaks for itself.

Q.—From enquiries you have made since, have you not ascer-
tained that that was a stock purchase for the purchase of shares?

A.—1I would rather stick with the documents. There are a lot of
deeds here.

Q.—The deed shows it is a purchase of assets. Was not certain
indebtedness of the Napierville Company also assumed, something
of the order of $32,000?

A.—1I do not know that.

Q.—When you gave me this figure of $140,082, was that just the
sum of money that was paid for the stock?

A —That was the complete cost of acquisition. I saw the figures
in the office, but all I have here is the total.
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Q.—Do you know, as a matter of fact, whether that includes the
assumption of certain liabilities of the vendor company?

A.—It assumed several amounts apart from the stock purchased.

Q.—Apart from the stock purchased?

A —Yes.

Q.—That figure of $140,082 was adding up everything?

A.—Yes, it was adding up everything.

Q.—You are quite sure of that?

A.—TI am quite sure.

Q.—Were you able to get us any further information about the
purchase from the Papineauville Electrical Company, for instance, as
to the number of customers?

A.—The total customers of the Papineauville Electric Com-
pany at the time we have a record of first. . . ..

Q—That was in 1927, was it not?

A.—We have not any record at the beginning. Those books
were not as well kept as some others. The first record I have is at
January, 1928, 403 customers. That would be a few months after
the purchase.

Q.—The deed of sale is dated the 2nd June, 1927, and your
first record of customers is January, 1928?

A.—January, 1928.

Q.—So you have not any for June, 19277

A.—T1 have not any for June, 19277

Q.—I presume then, you do not know what the gross revenue of
the company was in June, 1927?

A.—No. I have the gross revenue for the year 1928,

Q.—How much was it for the year 1928?

A.—$17,278.36.

Q.—And have you ascertained what the purchase price was?

A.—1I think you have the deed—$200,000.

Q—Have you any record of the gross revenue of the Napier-
ville system in October 1927?

A.—No, not as early as that. For twelve months, from Nov-
ember 1927 to October 1928 inclusive, $17,174.12.

Q.—That was for the Napierville System?

A..—YeS.

Q.—From October, 1927 to October, 19287

A—Yes.

Q.—During that time from what had your number of cus-
tomers grown?

A —Tt began at 318, and I gave the number as at December,
1931, which, of course, would not cover the saffe period—as 542.
I really don’t know what it was in that first year.

Q.—The purchase from the Quebec Southern Power Corpora-
tion in 1927, I think you told us, was quite a large power, and not



Inthe
Superior Court

No. 111.
Defendant’s
Evidence.

(Supp. Hearing)
John S. Parker,
(Recalled)
Cross-examination
Nov. 8th, 1932.
(continued)

10

20

30

40

— 40 —

comparable to anything of the order of the properties possessed by
Mr. Cross?

A.—1T said that about these other properties too.

Q.—But also about this Quebeec Southern Power Corporation?

A.—Yes.

Q.—That ran into something of the order of $200,000 or
$300,000, something like that?

A.—Something like that. I have not the figures here. They
are on the document.

Q.—1 think you also told us the purchase from the Montreal
and Ottawa System was not comparable to anything possessed or
owned by Mr. Cross?

A—Yes.

Q.—Did you ascertain the gross revenue of the Bonhomme
System at the time of its acquisition by the company?

A.—1 have the first year’s record ending June 30th, 1928.

Q.—That is, after it had been operating?

A.—Yes.

Q.—Have you any record of what it was at the time you pur-
chased?

A.—No, I could not get any record.

Q.—Have you got it for the Bonhomme system prior to the
time you operated?

A.—No.

Q.—But for your first year that you operated?

A.—For the first year I have ending June 30th, 1928, $11,378.83.

Q.—Did that include any sale to your East Templeton mill?

A.—No.

Q.—That was just for the country side?

A —Just for the country side.

Q.—No sales to the Gatineau Power Company or to any of the
subsidiaries of the Gatineau Company?

A —No, absolutely not.

Q.—When you were in the witness box the other day you filed
Exhibit D-148: that was the sale from the Vankleek Hill Electric
Company to the Ottawa-Montreal Power Company Limited, dated
the 30th December, 1926, and a certain purchase price is mentioned
as you will see it here, and then, on the third page there is a reference
to certain privileges accorded to the mortgage, to J. A. Robertson
of the Town of Vankleek Hill subject to certain conditions, the
whole of which is particularly described and explained in a certain
written undertaking of even date excluded in favour of the said
James A. Robertson, etc. That was a certain additional considera-
tion was it not, given by the purchasers with reference to this pur-
chase price of $18,000 mentioned here, or do you happen to know
what that consideration was?
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A.—I know what that consideration was. It was a considera-
tion that he would have free lighting of his own house.

Q.—That is, in addition to the purchase price?

A.—Yes. He got that for some little time, and then he moved
to California. He came back again for one summer at Hudson, and
h;: got it again for that summer. Since that time I have not heard
of 1t.

Q.—That is what that refers to?

A.—T am quite certain that is what that refers to.

Q.—Was that given to his successors and assigns, or just to him
personally?

A.—To him personally I believe.

Q.—For how long?

A.—So far as I know it was for his lifetime. I am not sure.

RE-EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—I understand when you were previously examined, you
testified that the usual and more or less standard method of apprais-
ing the value of a system devoted strictly to distribution, was on the
basis of a price equal to four times the gross revenue?

A—Yes.

Q.—And in order to elucidate that you produced four deeds of
such companies, strictly distribution companies, which were com-
parable, in your opinion, to that of Mr. Cross?

A.—Yes, four or more, I am not quite sure.

Q.—Well, several?

A—Yes.

Q.—There was the Hudson Heights System?
A.—Yes.

Q.—There was the Vankleek Hill System?
A—Yes.

Q.—The Argenteuil Lumber Company?
A—Yes. .

Q.—And the L’Orignal?

A.—Yes.

Q.—And the Ste. Jovite?

A—Yes.

Q.—And with regard to the Ste. Jovite System, I understand
you stated it was about five to one by reason of the possibilities
from summer hotels and its proximity to Montreal?

A —Yes.

Q.—You were then asked by my learned adversaries to state
whether or not the Company had not purchased other systems, and
you were asked to produce the deed of Napierville, of Bonhomme
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and of Papineauville and of the Quebec Southern Power Corporation
and the Ottawa-Montreal Electric Company and various deeds?

A—Yes.

Q.—Will you state with respect to this Napierville transaction
which you have produced, and upon which you have been examined
by Mr. Scott, just in what respect that does differ in classification
from Mr. Cross’ system and the other systems that you referred to
of Hudson, ete., and why it is not comparable?

A.—The Napierville system leads from a point near Montreal
to the American border. It consisted of a newly-constructed 25,000-
volt transmission line with the necessary high voltage sub-stations.
It was built along the main highway between Montreal and New
York. It served, and does serve, very large hotels near the border
which have had a very thriving business during the last five or ten
years. It abuts on the properties of affiliated companies, and car-
ried at the time of the purchase a contract for export of power of
25,000 volts to the Champlain Electric Company, of Champlain, New
York, which held then, and does now hold, an export license for 500
horsepower.

Q.—To the United States?

A.—To the United States.

It carried a considerable amount of power connection. I do not
know whether I have the exact amount or not, but there was quite
a number of power customers as well as lighting and commercial—
no, I do not seem to have it readily available.

Q.—Did it carry with it the ownership of any immoveable prop-
erty as well?

A.—Well, it had the immoveable property upon which the sub-
stations were built.

Q.—And the sub-stations also?

A.—And the sub-stations also.

Q.—Did it not carry with it also certain leasing rights of sub-
stations, rights on the railway property of the Canadian Pacific or
the Canadian National?

A.—1T am not so sure as to sub-stations. It carried leasing rights
on the Napierville Junction Railway for transmission lines.

Q.—It also included a considerable amount of privately-owned
right-of-way?

Mr. Scott: The deed speaks for itself.
Witness: I am not sure on that point.
BY MR. KER:

Q.—The deed speaks for itself on that point. In any event, it
was a 25,000-volt line?



In the
Superior Court

No. 111.
Defendant’s
Evidence.
(Supp. Hearing)
John 8, Parker,
(Recalled)
Re-examination
Nov. 8th, 1932.
(continued)

10

20

30

40

— 43—

A —Yes.

Q.—Mr. Cross’ is a forty-five hundred volt line?

A.—Well, approximately.

Q.—It carried with it that very desirable feature in those days
of an export license to the United States?

A—Yes.

Q.—Are there any such things now in existence in this Prov-
ince?

A.—No new licenses and there are no licenses so far as I know
from the Province of Quebec.

Q.—As a matter of fact, has there not been in the last few years
a direct Act passed prohibiting under every circumstance the ex-
porting of electricity from this Province?

A.—1 believe so.

Q.—Even with all those advantages, and were you in any com-
petitive position with respect to the purchase of that place?

A.—Yes. We were between the Quebec Southern Canada Power
Company and the United Power Company at that time, and this
was a narrow strip of territory between the two. It was somewhat
competitive.

Q.—Even granted you take all those advantages into considera-
tion, what was the price basis actually on the revenue that you were
earning when you did purchase it with all those advantages added?

A.—The ratio was 8.16 to 1.

Q.—The ratio was 8.16 to 1 instead of . .. ..

A.—Instead of 4.

Q.—Instead of the Ste. Jovite 5, and the others 4?

A—Yes.

Q.—Just let us turn for a moment to the Bonhomme system.
Would you characterize that in relation to Mr. Cross’ system in re-
spect to its physical assets and possibilities?

A.—Tt also had a newly-constructed line, 6,600 volts.

I was asked to produce the length of that line. The total length
was 12.25 miles, but it served an area in which a large number of
the employees of the Canadian International Paper Company and
affiliated companies were residing, and where a new town site was
being built. The fact that although this started with 184 customers,
it had, at the end of 1931, 586 customers, shows somewhat the rate
of that growth. It had developed power and also undeveloped power.
The installed capacity at the developed plant at High Falls was 515
horsepower, and the undeveloped power at McGuire Falls was 430
horsepower and at Perkins Mills, 500 horsepower.

Q.—As a matter of fact, the purchase price of $100,000 which
the Company paid included the developed and operating power of
500 capacity?

A.—515.
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Q.—And two undeveloped water powers having a total horse-
powerof .....

A.—950 horsepower.

%—%nd all the immoveable property connected with this?

—Yes.
(j.—Together with a completely newly-built transmission line?
—Yes.

Q.—And approximately 200 customers?

A—Yes.

Q.—In a district which was probably, was it, or was it not, sus-
ceptible of easy development and picked development?

A.—The statistics of the recent census show very clearly that
the population has, I believe, more than doubled in the last three
years—three times in the last ten years,

Q.—On the basis in which your first revenues are available,
even with all those advantages of developed powers which are not
comparable in Mr. Cross’ case, immoveable properties, and all the
other advantages, what did it work out at?

A.—The ratio?

Q.—Yes.

A—8.1tol.

Q.—What is it now?

A.—5.7 to 1, that is, for the year 1931, and including in the pur-
chase price immoveable properties, power plants and everything
else.

Q.—As a matter of fact, my learned friend asked you whether
this was not subject to option before you purchased it. Is it not true
there were no customers on the line as the option was given, which
would indicate it was not a question of customers at all in that case,
if that were the case?

A.—TIt would indicate that.

Q.—If I remember, it had an exclusive franchise for the Town-
ship of Templeton, had it not?

A.—Well, it purported to be exclusive. Under the Quebec Public
Service Commission I do not suppose any franchises should be con-
sidered as exclusive.

Q.—Without going further into this matter, the Papineauville
Electric Company was practically parallel to that; it had developed
powers, immoveable properties and various other assets which are
not included in Mr. Cross’ property?

A—Yes.

Q.—On the basis of gross earnings what does that work out at
now?

A.—6.66 to 1 in Papineauville, including all the purchase price.

Q.—That is not on the original. The original purchase with the
power and everything works out at about ten or eleven to one?
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A—11to 1.

Q.—TI am asked to clarify the evidence which you gave at page
94, in order to make it quite clear. You produced an invoice from the
Hull Electric Company for certain poles—I am now reading from
page 94 of your previous evidence:

“ Q.—I show you what purports to be a purchase order from
the Hull Electric Company, dated May 21st, 1927, addressed to
Mr. Freeman T. Cross, for sixty thirty-foot cedar poles, at a
price of $5.25 per pole. Would not that figure indicate to you
that was what your officials were paying for poles in that year or
around that period?”

That question was asked you in connection with an estimate
which you had made of the cost of poles in valuing the portion of the
transmission line below Cascades, to Kirk’s Ferry. Would you state
what this $5.25 really represents—poles sold by Mr. Cross to the
Hull Electric Company?

A.—Well, I was somewhat confused at that time as to whose
signature it was, and I was led away from the close reading of the
actual order. I would like to read that now. I have a copy of it here,
and there is also a copy in the record.

*“ Sixty, thirty-foot six to seven inch top cedar poles to be deliv-
ered between New and Old Chelsea at a distance of 125 feet between
each pole, the price, $5.25 per pole delivered "—as compared with
the unit prices used in our valuation; these poles are delivered at the
spot where they were to be used against our estimate of poles f.o.b.
the cars or f.o.b. Mr. Cross’ yard, had they been bought from him.

I would say that the cost of delivering those poles at the point
where they were to be used would be at least one dollar per pole,
which is less than a carload lot. If they were shipped, the freight
would be rather high and there would be the loading and unloading
and teaming. If they were drawn by truck, there were several heavy
hills to negotiate, and the cost would not have been less than one
dollar a pole.

I also have an invoice here of poles bought about the same time
at Kazabazua, thirty-foot cedar pole at $3.25, dated June 13th, 1927.

Q.—I understand your estimate had been for poles at . . . . .

A.—$4.00.

RE-CROSS-EXAMINED BY MR. SCOTT, K.C,,
OF COUNSEL FOR PLAINTIFF:

Q.—As regards the Napierville Company, were they ever ex-
porting power or electrical energy to the United States?
A —Yes.
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Q.—I am not talking about their having a license. Were they,
in fact, ever exporting electrical energy to the United States?

A.—The contract term commenced November 1st, 1924. They
ceased taking power about October 1st, 1925.

Q.—Who are they?

A.—The Champlain Electric Company.

Q.—The American purchasers?

A.—Yes.

Q.—When did they cease taking power?

A.—About October 1st, 1925.

Q.—And subsequent to that, they never took any, did they?

A.—No, but they paid for it.

Q.—And then, did your Company, the Gatineau Electric Com-
pany, export power under a license?

A.—We have maintained that original license.

Q.—You have taken one and have had it renewed?

A.—We had it renewed, and have it today.

Q.—Even in spite of the 1926 Statute passed at Quebec?

A —Yes.

Q.—Even in spite of that?

A.—It was not in spite of it. We had the license and we kept it
alive.

Q.—How much? 500 kilowatts?

A.—500 horsepower.

Q.—You are sure of those figures?

A.—Well, I have always heard it spoken of as 500 horsepower.

Q.—Your Company has never exported ... ..

A.—No, but we have been paid for it.

Q.—For all those years?

A.—There was an adjustment closing out the contract, but we
were paid for it.

Q.—There was an adjustment closing out the contract in 1926
or 19277

A.—I cannot give you the exact date.

Q.—But you are not exporting any at the present time?

A.—No.

Q.—And you do not know anything about the flow of the River
Blanche—the average six months’ flow?

A—No. I don’t believe there are any published figures.

Q.—And I do not suppose you know how much horsepower was
actually developed by Mr. Bonhomme? I am not talking about in-
stalled power now?

A.—TI do not know. I do not suppose it was measured.

Q.—As to this power from the Argenteuil Lumber Company
which you spoke of and which was filed as Exhibit D-151, being the
sale of the 5th March, 1930. What was covered by that was just a
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certain amount of poles and wires, was it not? There were no prop-
erties?

A.—There were no properties on that.

Q.—Again, with reference to the Blanche River, the undevelop-
ed power below Perkins Mills was not owned by Bonhomme?

A.—High Falls is below Perkins Mills.

Q.—And right below Perkins Mills, did that belong to Bon-
homme?

A.—1I would not know that.

(And further deponent saith not.)

DEPOSITION OF SIDNEY E. FARLEY, A WITNESS
RECALLED ON BEHALF OF THE DEFENDANT

On this eighth day of November, in the year of Our Lord, one
thousand nine hundred and thirty-two, personally came and re-
appeared:

SIDNEY E. FARLEY,

of the city of Ottawa, Ontario, Land Surveyor, aged 46 years, a
witness already examined, and now recalled on behalf of the Defend-
ant, who being duly sworn doth depose and say as follows:

EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—Mr. Farley, in connection with your previous examination
in this case I observe at pages 254 and 255 of your evidence reference
had been made to certain dampness of the soil about the piling
ground which you had observed before the raising of the water, and
his Lordship asked you to signify the times at which you had
observed this, and you stated to the Court that you desired to verify
these dates from your field books. Would you say now whether you
are in a position to give evidence as to the times that you observed
this condition of dampness in order that we may complete the record
on that point?

A.—In looking over my field notes I find I can only tie down
practically one particular date on which I recall that the ground
was damp, from the survey made practically along the piling ground
itself. I have been there on many other occasions, but I cannot say
that I can pin down any particular date on which I made that specific
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observation, but on November 15th, 1916, I made a survey of the
Toy Factory property, and have a distinet recollection of the ground
being soggy.

Q.—How many years before the water was raised?

A.—About ten years.

Q.—The Toy Factory is shown on the plan?

A.—The Toy Factory is shown on the plan.

Q.—It is in the vicinity of the lumber yard?

A—Yes, and I walked right through the lumber yard. At the
time I ran right through the lumber yard to the side line.

CROSS-EXAMINED BY MR. ST. LAURENT, K.C,,
OF COUNSEL FOR PLAINTIFF:

Q.—I do not suppose you have any note in your field notes as
to what kind of weather it had been for a week previous to the 15th
November, 19167

A.—No, unfortunately, I have not.

Q.—And you have nothing which would enable you to say at
what elevation the water of the Gatineau was at that time?

A.—None whatever.

Q.—Your recollection is that at the time you were there making
the survey of the Toy Factory, your side line passed through the
lumber yard, and it was soggy?

A —Yes.

Q.—And your field notes enable you to fix the date?

A.—To fix the date.

BY MR. KER:
Q.—As a matter of fact, it was a.question of fixing dates. I un-
derstand you said you were there many times?

A—Yes.

(And further deponent saith not.)
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DEPOSITION OF LYTTLETON CASSELS, A WITNESS
PRODUCED ON BEHALF OF THE DEFENDANT

On this eighth day of November, in the year of Our Lord one
thousand nine hundred and thirty-two, personally came and ap-

peared
LYTTLETON CASSELS,

of the City of Ottawa, Ontario, Quebec Land Surveyor, aged 44
years, a witness produced on behalf of the Defendant, who, being
duly sworn, doth depose and say as follows:

EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—You are a Quebec Land Surveyor by profession?

A—Yes.

Q.—And also a civil engineer?

A.—Yes.

Q.—You are practising your profession in Ottawa?

A.—Yes.

Q.—In partnership with Mr. Sidney E. Farley, who has been
examined in this case?

A—Yes.
Q.—Under the name of Farley and Cassels?
A.—Yes.

Q.—How long have you been practising your profession?

A.—As a Quebec Land Surveyor since 1920.

Q.—And also generally as a professional engineer?

A.—Yes, since 1913. The War intervened—since the end of the
war continuously.

Q.—I will ask you to look at the plan produced as Defendant’s
Exhibit D-160, which is a plan prepared by Mr. Sidney E. Farley.
Did you in the making of that plan have anything to do with that
plan in any way?

A.—Nothing whatever.

Q.—Have you been asked recently by the Company Defendant
to go on the ground as a Quebec Land Surveyor and make an inde-
pendent check of this portion which is shown in red of the piling
ground, and particularly to check the line of 324.5 on that plan?

A—Yes.

Q.—Have you done so?

A—Yes.

Q.—Will you state whether, in your opinion, that is an abso-
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lutely accurate plan, and whether or not the contour 324.5 is accu-
rately and correctly shown from the observations taken on the
ground?

A—~Yes. I would qualify that to this extent, that I would not
expect anyone to do any better. May I put it in that way? In locat-
ing a contour, the absolute location of a contour to a hair is almost
impossible. What I am driving at is, that under the circumstances
which a similar plan would be prepared elsewhere, if it was similarly
accurate, I would say it is correct, in other words, is correct according
to the usual procedure.

Q.—That is to say, according to the art of a Quebec Land Sur-
veyor?

A—Yes.

Q.—You would say that that is accurate in all respects as indi-
cating the situation?

A.—Yes, as indicating the situation.

Q.—As to the location of the line in question?

-A—Yes.

Q.—You took the levels yourself in verification?

A.—In person.

Q.—And did you take various other spot levels outside of that
line to pick up any other spots at all?

A.—1 undertook to verify, or to check the spot levels—or to
take spot levels immediately south of the road shown in black, cross-
ing in front of the power house and immediately west of the creek,
the area, in other words, between the piling ground and the creek,
and south of that, the small area.

Q.—You were basing yourself in taking your levels on the actual
condition of the ground as it stands now?

A.—Yes.

Q.—What was there as to piling ground now?
A—Yes.

Q.—Did you also verify the line of 321.5?
A—Yes.

Q.—1I understand you did not take the line 318, which is the
lower red line, because it was under water when you were there?

A.—It was under water.

Q.—Where this line of 324.5 crosses the spur line in the upper
or western portion, what is the nature of the ground there? Is there
any overbearing on there, or is that virgin ground?

A.—In places it has the appearance of being original ground. I
would not commit myself as to its being absolutely original ground,
but there is grass and hay and one thing and another on it.

Q.—In any event, what T am getting at is, that you have taken
your elevations on the existing surface on the ground as indicated
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in the piling ground, whether it may be filled in or not; that is what
you have taken it at?

A.—Well, on the surface as it exists.

Q.—I suppose if someone were to come along and put a crow
bar down through the sawdust and get down lower, he would prob-
ably get down lower than that?

A.—Possibly.

Q.—And that is the elevation on the piling ground as it exists?

A—Yes.

Q.—Would you be prepared to state whether or not there would
be any effect of water at a level of 321.5 in this river, and will you
state whether there will be any effect on the land outside of this
324.5 contour?

A.—None.

Q.—It is all above it?

A.—Tt is all above it; in the immediate vicinity I have to limit
myself to.

Q.—Of course, naturally, if it is a mile away, but in this vicinity
you are speaking of?

A.—Yes, in that vicinity.

CROSS-EXAMINED BY MR. ST. LAURENT, K.C,,
' OF COUNSEL FOR PLAINTIFF:

Q.—When did you take these levels?

A.—On the 3rd November.

Q.—19327?

A.—1932.

Q.—And you speak of the surface you found on the 3rd Novem-
ber, 19327

A—Yes.

Q.—You do not know anything at all about what was the sur-
face in 1926 or 19277

A.—No.

Q.—When you say that it is as accurate as you would expect to
find any plan, I presume that comes from the difficulty of placing
an exact contour line of something which is substantially level?

A.—No. The difficulty is this, that if you hold your rod—if you
are taking a level, and I am taking a level and you hold your rod six
inches from my rod you come the day after and hold your rod six
inches, that bit of ground you hold your rod on is apt to be perhaps
a little lower or a little higher; in other words you can find a little
rise in the ground, and there may be an elevation of 324.5 there and
another one there. You do not draw a microscopic contour.

Q.—And if this line had been a few feet from where it is shown
on the plan, you probably would still say, “It is as accurate as I
would expect to find it .
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A—Yes.

May I illustrate that. There is a rock ledge which obviously
I would not need a level to show the contour line along the face of
it,—one side of that part of that rock ledge, and you would agree
with me that that piece of contour line along that rock ledge, that
is where the Toy Company used to stand.

Q.—And it 1s not attempted to verify the elevation which was
over in the contour line?

A.—No.

Q.—You verify certain spots and tie them in?

A.—Say forty feet. It would vary, but close enough to make a
continuous line,

Q.—And if it happened that one man was hitting the high spots
and the other man (although both were acting in good faith) would
hit a lower spot, the contour line might be several feet distant from
one another?

A.—The wobbles in it would vary. It would intersect at places
and there would be small wobbles.

Q.—So in order to get at the same contour line that another
surveyor or engineer got you would almost have to know just exactly
the spot at which he started, and the distance between each verifica-
tion of elevation?

A.—Yes, except that if I draw a contour, make a sketch show-
ing a contour, and I spot my sketch, and my contour is close to the
other fellow’s contour, then I say his contour is correct.

Q.—But 1t is not like a matter of actual lineal measurement
where you get it absolutely?

A.—Not absolutely, but very close though in places.

Q.—And, of course, the accuracy or otherwise depends a good
deal upon the nature of the thing of which you are making the con-
tour?

A.—Yes, to some extent.

Q.—I suppose some contours along a lake shore would prob-
ably be absolutely accurate where you get an even slope brought
about by the action of the water?

A.—It could be made, I would say, absolutely accurate on a
rock surface, for instance.

Q.—And on hard sand?

A.—Or hard smooth sand.

Q.—You did not at any of these points attempt to determine
whether or not there was over-burden or there was fill that had
been placed within recent years?

A.—No.
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RE-EXAMINED BY MR. KER, K.C.,
OF COUNSEL FOR DEFENDANT:

Q.—MTr. St. Laurent spoke of the question of making an inde-
pendent sketch and checking by the plan which you are endeavour-
ing to check. As a matter of fact, without any reference to this plan
whatsoever, before you went on the ground, did you make a sketch
plan of your own for your own survey of this property?

A—Yes.

Q.—Have you copy of that sketch?

A.—Yes.

Q.—1I will ask you to produce this sketch plan which you speak
of as being a sketch plan made by you, indicating the 324.5 and 321.5
level, as Exhibit D-176?

A.—Yes.

Q.—Was that plan made without reference to this plan of Mr.
Farley’s, when you were on the ground?

A.—Absolutely.

Q.—Will you apply your plan to Mr. Farley’s plan and see
whether they coincide absolutely or not?

A.—No, they will not coincide absolutely, but they will coincide
closely enough to justify me in saying that Mr. Farley’s plan is
correct, as close as I would expect the contour.

Q.—I would ask you, having your plan before you, to look at
the plan which has been produced as Plaintiff’s Exhibit P-93, which
is alleged to be a plan, not apparently prepared by a Quebec Land
Surveyor, but it has been produced as an exhibit, and will you in-
dicate whether the position of the 321.5 line on that plan is correctly
shown or not?

A.—I find there is a different scale which makes it a little diffi-
cult. The 321.5 appears to be above where I found it or further
inland than the creek.

Q.—It is not where you find it?

A.—No, I can say that.

Q.—Does the same remark apply to the 325 contour as given
on that plan—of course, yours is 321.5. You both have the 321.5
and you find yours and Mr. Farley’s is not the same as this?

A.—Just one moment, and I can speak to some extent about
325. T have the following levels which would apparently fall inside
or on the creek side of the 325 as shown on this plan P-93.

I have given 326.8 which would fall below the 325 as shown on
this.

I have given 327.3 which would fall below.

I have given 326.4, taken where two tree stumps are apparently
part of the original stump, which would fall below the 325.

Q.—Below the 325 level given on the plan P-93?
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A—Yes.

Q.—In other words, spot levels you have taken indicating on
your plan levels ranging from 3267

A.—326.8, 327.3 and 326.4, all of those I am pretty sure would
prove to be below this elevation.

Q.—Elevation shown as 325 on this plan?

A.—Shown as 325.

(And further deponent saith not.)

DEPOSITION OF WILLIAM ARTHUR E. PEPLER, A
WITNESS PRODUCED ON BEHALF OF DEFENDANT.

On this eighth day of November, in the year of our Lord one
thousand nine hundred and thirty-two, personally came and appeared

WILLIAM ARTHUR E. PEPLER,

of the City of Montreal, Forest Engineer, aged 33 years, a witness
produced on behalf of the Defendant, who, being duly sworn, doth
depose and say as follows:

EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT,
(under reserve of Paragraph 54 of Plea):

Q.—Mr. Pepler, you are by profession a Quebec Forest Engi-
neer?

A—Yes.

Q.—By what company are you at present employed?

A.—The Canadian International Paper Company.

Q.—And how long have you been in the employ of that Com-
pany?

yA.—I have been with them a little over five years.

Q.—Are you a graduate of any University?

A.—Yes. T am a graduate of the University of Toronto in For-
estry, and a post-graduate of Yale University, also in Forestry.

Q.—Are you a member of the Quebec Society of Forestry Engi-
neers?

A—Yes, I am.

Q.—Just what does that mean?

A.—Tt is an incorporated association, and under a Quebec Act,
limiting the practice of the profession of Forestry in Quebec, that is
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to say, in order to practice the profession of Forestry in Quebec in a
way that is acceptable to the Quebec Government, you must be a
member of the Quebec Society of Forestry Engineers.

Q.—Does that carry with it any official standing from the point
of view of inspection or valuation, or determination of timber?

A.—Yes, it does. Every Company operating in Quebec is re-
quired to forward certain reports to Quebec, to the Department of
Lands and Forests. They have to make an inventory of their prop-
erties, and they have to make surveys of their cut over areas, and
none of those reports are acceptable to Quebec unless they are signed
by a Quebec Forestry engineer.

Q.—What length of experience in the practice of your profession
have you had?

A.—I have had from ten to twelve years’ experience in the
practice of my profession.

Q.—And what percentage of that time would you say had been
spent in the determining and cruising of limits, or in making esti-
mates in connection with them?

A.—About sixty per cent of that time has been spent in cruising
timber limits, and making inventories.

Q.—Your company is considerably interested in the Gatineau
Valley, I understand?

A.—Yes.

Q.—And have you had occasion for many years to study par-
ticularly the wood resources of the Gatineau Valley?

A.—Yes, I have.

Q.—For how many years?

A.—Five years.

Q.—Have you some knowledge of the general lumbering activi-
ties which have been carried on in the Gatineau Valley?

A.—Yes, I have. :

Q.—During the same period?

A.—Yes.

Q.—Would you describe in a general way the character of the
bush land or forests in the lower reaches of the Gatineau River
Valley?

A.—The forest cover in the lower Gatineau is of second growth,
that is to say, it has been partially cut over, or burned over. There
are no virgin stands of timber existing there now. For many many
years it has been logged. I do not know the exact dates, but over
eighty years ago the first loggers came into the Gatineau Valley in the
lower valley and took out the white pine. Most of the logging has been
done selectively, that is, working the higher class of material all in
one cut. After the white pine was gone, other loggers came and took

~ the spruce, and that is the better spruce that would make saw logs;
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then they came in and have taken the better hard woods and the
smaller spruce for pulpwood.

The result of that is that the stands that exist there now are the
poorer class of hard woods, and they are more or less in inaccessible
location. If they could have been economically logged they would
have been as the demand and the market occasioned.

After logging, as has always happened, fires come, and in the
slash, the logging slash, and in the past forty years the greater part
of the lower Gatineau Valley has been burned over. Many places
have been burned more than once.

Q.—After these general observations with respect to the bush
in the lower part of the Gatineau Valley, have you made an inspec-
tion and a particular cruise of the timber properties of Mr. Cross
which are mentioned in this case?

A.—T have.

Mr. Ker: My Lord, I may say those properties are set out in
certain exhibits in this case. I do not want altogether to rely on the
Plaintiff’'s Declaration, because, since making the Supplementary
Declaration, the Plaintiff has withdrawn certain parts of those limits
from his Declaration, and has disclaimed the ownership of them.
The matter is set out more fully in his Particulars, in his Examina-
tion on Discovery.

BY MR. KER:

Q.—Have you made a detailed cruise of these limits?

A—Yes, I have made a detailed cruise, and I have made a
Forest Type Plan showing the forest covered types over the limits.

Q.—In what districts are these lots located?

A —They are in Wakefield, Hull and Eardley Townships.

Q.—That might be termed the Lower Gatineau?

A.—Yes, they are in the Lower Gatineau.

Q.—In your opinion, would they be subject in a general way to
the same remarks which you made about the history of the wood on
the Lower Gatineau?

A.—Yes, the general remarks I have made apply to these limits.

Q.—Would you be good enough to produce this Forest map
which you have made, indicating all the limits of Mr. Cross on the
official plan, where they are, and will you produce this plan as
Exhibit D-177? ’

A—Yes.

Q.—Will you just state now for the information of his Lordship
what this plan purports to be, and explain its legends?

A.—This plan shows in colour the lots that are claimed by Mr.
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Cross as his timber limits, and the various colours represent the
forest types that occur on the lots.

We have first the green. That is merchantable forest area, and
that includes all area on which there is any merchantable forest
standing now without pine logs.

Then, we have unmerchantable area in yellow. That is an area
which is covered by second growth. It is twenty to forty years old,
and will not be merchantable for saw log material for another sixty
or eighty years.

Then we have the dark brown, which is areas clean cut, that is,
everything that is merchantable has been cut off that area.

Then there is the barren and waste area which is not capable of
producing the forest or not valuable for the forest, which is in light
brown, and certain of that is hatched, has cross lines on it. That
indicates it is cultivated land.

Q.—Those squares that are coloured red, the hatchings that Mr.
Crosz has referred to in the amended exhibits?

—Yes.

BY THE COURT:
Q.—How many acres would that cover?

Mr. Kerr: I think, my Lord, that will appear as the examina-
tion proceeds.

BY MR. KER:

Q.—What I wanted to get at, was the physical make-up of this
plan, how did you go about making that plan and getting this inform-
ation together? Can you answer his Lordship’s question roughly as
to the acreage?

A.—The total acreage of the whole area is between six and
seven thousand acres, or, approximately eight to nine square miles.
That is the whole acreage.

Q.—The total?

A.—The total.

Q.—As shown on the plan?

A.—As shown on the plan.

Q.—Of those eight or nine miles, how many acres or miles are,
immediately in the vicinity of the Farm Point Mill?

A.—There are some thousand acres, or sixteen hundred acres in
the vicinity of the Farm Point Mill. There are sixteen hundred acres
in the viecinity of the Farm Point Mill.

Q.—There are sixteen hundred acres in the vicinity of the Farm
Point Mill, that 1s, on the west side of the river?
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A.—Yes.

Q.—Those are the limits which have been spoken of in this case
as being on the west side of the river?

A.—Yes.

Q.—And the limits on the upper right hand portion of the map
—the east side of the river area?

A—Yes.

Q.—Are these all Government licenses?

A.—They are Crown licenses.

Q.—They are not owned; they are Crown licenses?

A.—They are Crown licenses.

Q.—The others on the west side, on the lower part of the plan
are either freehold or under cutting rights from individuals?

A—Yes.

Q.—And the part which is adjacent to Farm Point, you say con-
sists of about sixteen hundred acres?

A—Yes.
Q.—The balance being on the east side?
A—Yes.

Q.—What distance would the limits on the east side be from
Farm Point?

A.—The ones on the east side vary considerably in distance,
that is, they run from three or four miles to twelve, that is, the
actual distance in a straight line as you would go by road, some of
those limits are as much as nineteen and twenty miles from Farm
Point. The closer ones are three or four miles from Farm Point.

Q—How did you go about distinguishing the various kinds of
wood as set out in these colors, one from the other on the plan?

A.—The area is mapped in the field and then it is coincided with
aerial photographs in the office. This whole area has been photo-
graphed from the air by the Dominion Government, and the field
maps which T made are taken in and compared with the aerial photo-
graphs to check as to the exact line.

You understand when you make a cruise, you just run a line
through the property at various intervals, and as vou pass from one
type to another you make a note in your notes to that effect. Well,
then, there is a gap between the lines that you run, and that gap is
filled as to where the line runs from the aerial photograph which, of
course, 1s a very accurate method.

Q.—In other words, before aerial photography limits were run
at lines parallel to each other?

A—Yes.

Q.—Now you can look down and see the intervening part, you

having gone over it and you can see what you think it is by the
cruise?
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A.—Yes.

Q.—And that has been done in this case?
A —Yes.

Q.—By you?

A—Yes.

Q.—And under your supervision with your men?

A—Yes.

Q.—I would like first to have you refer to the lots on the west
side of the river, and to give us an estimate lot by lot of the mer-
chantable timber on each one, from the investigation you have made,
and from the information you have compiled with regard to it?

A.—On the west side of the river thereis. .. ..

Q.—Take them by groups?

A.—I could take them by groups according to the paragraphs
there in the Supplementary Declaration, and according to the ex-
hibits, and in the first group I have paragraphs 15-A and 15-C.

Q.—You are now speaking of the groups that are referred to
in the declaration, paragraphs 15-A and 15-C?

A.—Yes. They are covered in Exhibit D-125, D-126, D-127
and D-128.

Q.—Those are the deeds for these limits?

A.—Yes, I believe so.

Q.—I may say No. 15-B is one from which the plaintiff has
desisted. That is why it runs from A to C. Will you tell us where,
on the plan that little group is?

A.—That group if limits includes this block which is closest to
the river, and it also includes certain of the block marked 24-A, ete.
Those are in the 12th Range of the Township of Hull.

Q.—Referring to the groups A and C claimed in plaintiff’s de-
claration, would you state what your estimate of the total merchant-
able timber on those two groups is as a result of your cruise?

A.—The total merchantable timber on the lots included in
paragraphs 16-A and 16-C, and the exhibits I have just mentioned
is, 300,000 feet board measure.

Q.—Would you just say what lots those include on your plan?

A.—Those include lots 19-A in the 11th Range of the Township
of Hull, and 18-A, 19-A, 19-B, 22, 23-A, and 24-B, all in the 12th
Range in the Township of Hull.

Q.—And the total amount of merchantable timber feet board
measure is 300,000?

A.—The total amount 1s 300,000 feet board measure.

Q.—Would you take the next group?

A.—The next group is included in paragraph 15-D, and the
exhibit numbers are D-129 and D-130.
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Q.—You are now speaking of the timber referred to in plaintiff’s
declaration paragraph 15-D?

A—Yes.

Q.—Will you tell me what lots those are on this plan?

A.~That includes the group of lots at the head of Meach Brook,
or Meach Creek. There are three small lots.

Q.—There appear to be three in number coloured brown?

A.—Yes. There is nothing on those lots. They are cut over.

Q.—There is no merchantable timber on those lots whatever?

A.—There is no merchantable timber for saw log manufacture
on those lots.

Q.—For any kind of manufacture?

A.—There is fire wood.

Q.—But there is nothing for the lumber industry?

A.—Not for the lumber industry.

Q.—Will you take the next group?

A.—The next group is the Crown licensed land.

Q.—Have you exhausted all those on this side?

A.—No, there is another group here. There is paragraph 15-F,
which is a later paragraph. I can put it in here.

Q.—Keep on the west side and exhaust them all first—para-
graph 15-F?

A.—And exhibits D-132 and D-133.

Mr. Ker: I may say, my Lord, these exhibits were exhibits
which the Plaintiff produced on his examination on discovery to in-
dicate his title to these limits.

Witness: Those lots are along Meach Brook. They are adja-
cent to the Meach Brook, and they form the remainder of this lot
on the west side of the river. The lots on the west side included in
this group are 24-A in the 12th Range of the Township of Hull; the
west half of 21-B in Range 13, Township of Hull; also 24-B, 25-B,
26-A in the 13th Range of the Township of Hull, and lot 25-B in
the 14th Range in the Township of Hull.

Q.—Will you state what you found in the way of merchantable
timber on that group?

A.—The total merchantable timber on that group is 576,000 feet
board measure.

Q.—Therefore, the two groups together, all the limits on the
west side, have a total of?

A.—They have a total of 876,000 feet.

Q.—Including merchantable timber on all the limits on the west
side, there are 876,000 feet?

A.—Yes.
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BY MR. SCOTT:

Q.—How many acres?

A.—The merchantable area that that is on is 693 acres. There
is a difference between the total area of these lots and the area on
which the merchantable timber is found. Certain of the area is culti-
vated, barren or waste, rock areas, or second growth, and when I
speak of the merchantable forest area, or the merchantable forest
timber, I am always speaking only of that small area that the timber
is on, and when I speak of the average stand per acre I am also re-
ferring to that merchantable area, and that is the area I deal with.

BY MR. KER:

Q.—In other words, the 876,000 feet is combined in approxi-
mately 693 acres?
A.—In approximately 693 acres.

BY THE COURT:

Q.—Have you fixed the value there?
A.—No, not yet.

Mr. Ker: I may say, my Lord, we will have other witnesses
to testify as to the value.

His Lordship: I thought you mentioned the value.
Mr. Ker: I meant estimate of the amount of timber, my Lord.
BY MR. KER:

Q.—Now, will you take the eastern side?

A.—On the east side of the river are the Crown leased lots which
Mr. Cross has under timber license, and they are contained in his
supplementary declaration, paragraph 15-E, and Exhibit No. D-132,
and the total amount of merchantable timber on those limits is
2,167,000 feet, and that timber is on 2,152 acres of merchantable area.

Q.—The same legend applies to these Government limits?

A—Yes.

Q.—I presume the exhibit you speak of is a Government lease?

A.—Yes, I believe it is.

Q.—These Government limits you speak of included everything
in the vicinity, and up as far as, you said, some nineteen miles by
road way from Farm Point?

A—Yes.
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Q.—What would be, therefore, the total of merchantable timber
on all the property of Mr. Cross which he owns, or which he has cut-
ting rights for, or under which he has timber rights as claimed in
the declaration?

A.—The total amount of timber would be 3,043,000 feet board
measure.

Q.—Have you a statement indicating exactly the tabulations
which you have given in this evidence?

A.—T have.

Q.—Waill you please produce it as Exhibit D-178?

A.—Yes.

Q.—You have spoken of these several millions of feet board
measure. Have you something which will indicate the kinds of wood
which go to make that up?

A.—Well, I have distributed that total estimate according to
species. I have not got each individual species, but I have the soft
woods by species.

The first is white pine, the second is hemlock, and then I have
a group of spruces and balsam which are closely related species. Then
the hard woods. I have another group of the northern hard woods
which are beech, birch and maple, and have similar characteristics,
and are marketed in the group of the last group in the estimate,
first for hard woods, of which there was not enough to give an esti-
mate separately, that is, they are in very small quantities, and they
are given as a group.

Q.—Would you produce that breaking up of these species as
D-179?

A.—Yes.

Q.—Does this estimate of 3,043,000 square feet board measure
which you have given include timber suitable for manufacture of
ties as well as for ordinary lumber?

A.—Well, it does. It includes all trees of that merchantable
timber from six inches in diameter up, that is, freehold or private
leased areas which are west of the river, and it includes all trees
twelve inches and up, which is the minimum diameter limit allowed
for cutting by the Quebec Government on the Crown leases lying
east of the river.

Q.—The minimum the Government allows is twelve inches?

A.—Yes. You can do what you like on private lands.

BY THE COURT:

Q.—That is, at the stump?
A.—That is at the stump.

BY MR. KER:
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Q.—I want to make quite sure about the care you have gone to
about preparing this plan, and in making this cruise. I would be
obliged if you could just let me know the method, how you made
up all these estimates in making the plan?

A.—The method I used is known as the sample plot method
cruise lines, that is, a straight compass line is run through the limits,
and they are run at intervals parallel to each other, similar to a grid,
and along those lines also at stated intervals the cruiser stops and
takes a quarter acre plot; he takes that plot so that it is in exact
measurement, and he tallies every tree on the plot in its diameter
class. The volume is worked out for each plot, and they are aver-
aged and they are multiplied then by the merchantable forest area,
so that it is a method of sampling.

BY MR. KER, K.C.:

Q—When Court adjourned you were explaining the method
adopted by you in connection with the preparation of the plan Ex-
hibit D1-77, and in connection with the estimation of the merchant-
able timber on those lots; and I think you stated it had been done
by the sample plot method?

A—Yes.

Q—Would you mind explaining what is the sample plot
method?

A.—The cruiser takes a straight line through the timber that
he wants to estimate, and along that line, at certain definite inter-
vals, he measures a plot of certain dimensions, and he tallies all the
trees on that plot according to their diameter class—that is, he
tallies them in diameter groups. Then he moves over a definite
interval, and runs a second line; and so on. So that the area is
gridded, and also spotted. At mechanical intervals all through the
area he has taken samples of the area. Then he averages the volume
of those samples, multiplies it by the area, and arrives at his total
estimate.

Q.—And, if T understood you correctly, after that is done it is
plotted out, and it is checked from an aerial photograph?

A.—Yes. He checks his types. Of course, you cannot check the
stand per acre. You cannot check the diameters of the trees, or
anything like that; but you have a certain type, and when you pass
from one type to another you mark where it is on the cruise map.
From the aerial photograph you can see the type quite plainly and
distinetly, and you have the exact delineation of the boundary of
that type to put on your map.

Q.—Is this method a recognized and standard method of cruis-
ing and estimating?

A.—Yes, it is a standard method.
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The Quebec Regulations present two alternatives.
Mr. St. Laurent: Should that be proved orally?

Witness: They are both sampling. One is sampling on a strip,
and the other is sampling in plots. They are exactly similar, and it
is the standard recognized method.

BY MR. KER (continuing) :

Q.—Is that set out anywhere in regulations of any kind?

A.—Yes, it is set out in the outline for forest regulations that
the Quebec Government preseribes.

Q.—And those are available to anyone who may desire to read
them, I suppose?

A—Yes.

Q.—Just what part of this work did you do yourself?

A.—T supervised the work of the men in the field. I have been
in the field myself. I have carefully checked the mapping. I have
done all the checking of the field notes with the aerial pictures, and
I have done the computing of the total estimate.

Q.—Is that the standard method of proceeding to a cruise of
this kind?

A—Yes. Of course, I could not do all the field work myself.
What I did was more than I would ordinarily do in a cruise. I would
accept their computations, and their typing, inasmuch as the volume
of work I would have to do would be stupendous if T did it all
myself.

Q.—Would you say what you did was much as or more than
you would do if you were sent on a cruise for the Government, under
the Regulations?

A.—TIt is more.

Mr. St. Laurent: I object to this evidence as not being rele-
vant, and not being evidence that can change the laws of evidence
applied before Courts of Justice.

BY MR. KER (continuing):

Q.—As a Quebec Forestry Engineer, I take it you have assured
yourself as to the accuracy of this plan and of the estimates you
have made, in so far as the rules of your art provide?

A—Yes, I have.

Q.—Utilizing for that purpose the ordinary and standard
methods adopted in this province?

A—Yes.
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Q.—Would you give me your opinion as to the portion of the
timber on the west side of the river represented by those lots—the
quantity or portion of the timber represented on those lots, which
would be, in your opinion, contributory to the place known as mile-
age 12?7 And will you say whether you know where mileage 12 is?

A—Yes, I do.

The lots shown in the first block west of the river. There are
four lots, and it is from those lots the timber is contributory to
mileage 12.

Q.—What are those lot numbers?

A.—They are lots 19-A in Range 11, Township of Hull; lots
18-A, 19-A, and 19-B in Range 12, Township of Hull.

Q—Why do you distinguish those as being, as it were, con-
tributory to that point rather than to the Farm Point Mill?

A.—They are on the side of the slope towards the Gatineau
River, where mileage 12 is; or they are on the top of the height of
land, so that it is possible economically to haul them over the top.

Q.—In your opinion would it be economically possible to utilize
the wood on the other portions of those west side limits at Mile-

-age 127

A.—No, it would not; not over that height of land.

Q.—Those would, then, be contributory to Farm Point?

A.—They are contributory to Farm Point.

Q.—Referring to those four lots you speak of as being naturally
to some extent contributory to Mileage 12 location, have you figures
to indicate the amount of merchantable timber in those four lots?

A.—Yes. The total amount in those is 115,000 feet.

Q.—That is the total merchantable timber in those lots?

A.—That is the total.

Q.—Supposing you were not utilizing Mileage 12, or were not
making those limits contributory to that mill, what would be the
difference in distance to bring the timber to the Farm Point mill?

A.—About four miles. ,

Q.—Can you give me any idea of the estimated cost of bringing
into the Farm Point mill instead of to the Mileage 12 mill?

A.—That is a question which is dependent a great deal on the
roads, the nature of the roads, the class of equipment, and so on; so
I could not give a very definite figure. I should say it would be in the
neighbourhood of $4.00 to $6.00 a thousand feet. Of course, that is
just a round general figure.

Q.—Is that the total cost of bringing the timber from those
limits to the Farm Point mill?

A.—No, that is the excess of cost.

Q.—To utilize that wood at the Farm Point mill, instead of at
Mileage 12, would mean an additional cost of haulage of between
$4.00 and $6.00 per thousand feet?
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A.—That is the idea.

Q.—What would be the approximate total for all the available
merchantable timber on those lots?

A.—In the neighbourhood of $500 to $700.

Q.—Additional cost of haulage?

A.—Additional cost of haulage.

Q.—One of the witnesses examined in this case on behalf of the
Plaintiff, Mr. John Omanique, gave the following evidence (page
842): .
“Q.—You do not really know, though, just how much he
did cut?

A.—No, I do not. By his figures he claimed he cut three
million feet, ever since he started. That is a good many years.

Q.—How long do you think his limits would last at that
rate?

A.—At that rate they would last as long as he lived. He
figures he has around forty or fifty miles more, and if there is
any timber at all I figure the limits grow around five to ten
per cent.

Q.—Your idea is that he has forty or fifty miles?

A.—That is what I understand. He had not that. What 1
mean is, he claims he can get it.

Q.—And you think that should reproduce itself every five
or ten years?

A.—Five to ten per cent, which would be ten or twenty
years.”

I would like to have your opinion as a forestry engineer as to the
accuracy of a statement of that kind with respect to the reproduction
of the timber on those limits?

A.—The stand would not reproduce itself under one hundred

vears.
" If you speak of that timber as a crop, the average age of it now
is 125 to 150 years, and if Mr. Cross harvested that crop today he
would have to wait that same time, or at least 100 years, before he
could harvest the same crop off the same area.

Q.—At page 843 Mr. Omanique gave the following testimony:

“ Q.—There is a little bit of hardwood on it. Do you think
that it is a fair assumption that those forests would reproduce
themselves in ten to twenty years?

A.—1T think pine—hemlock will double in twenty years.”

Have you anything you would care to say in regard to that
statement?
A.—The same remarks apply to pine as to hardwood. The
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average age of the merchantable tree is over one hundred years, and
1t takes that long to grow to that age and to that size.

BY THE COURT:

Q.—From what diameter?

A.—From nothing.

Q.—But if the trees there have a diameter of from six to twelve
inches?

A —If the trees that are there have a diameter of six to twelve
inches it would require another sixty years.

Q.—As much as that?

A—Yes.

BY MR. KER (continuing):

Q.—Both pine and hemlock?

A —Yes.

The average diameter of a merchantable stand of soft timber—
pine, for instance—would have to be 15 to 16 inches to make it eco-
nomically operative. You could cut it less than that, but it would not
be an economical operation. Under the Quebec Regulation the
minimum allowable diameter is twelve inches on the stump. That
limits you to trees above that diameter for cutting. The pine trees
that are being cut today run right up to 200 years of age, and if you
cut off the merchantable timber, as a rule in a pure stand of pine
there is nothing six to twelve inches, and it is a case of reproduction
coming in afterwards.

If Mr. Cross harvested his crop today he would have to wait one
hundred years to harvest that same crop again. The stands that are
underneath would not replace the crop before that time.

I do not know if I have made myself clear. The point is this: in
the stand you have the trees of merchantable size, and you have trees
that are not merchantable—they are small, averaging six inches in
diameter. There are not enough of the six-inch diameter trees to
make a cut when it is of full size, and you have to wait for those
that are actually going to take the ground space of the ones that are
cut to make a full economic cut off the area.

BY MR. KER:
Q.—A merchantable cut?
A.—Yes.

Q.—That does not mean to say the wood would not be there?

A.—The wood would be there. I am speaking of a merchantable
saw log cut.

Q.—On Mr. Cross’ own limits—the limits that he might own
personally—he would not be restricted to weight for the twelve-inch
size?
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A.—No. His own limits he owns in freehold, and he can cut to
any diameter he likes. He is not controlled by the Quebec Regula-
tlons in the circumstances.

Q.—Mr. James C. McCuaig was examined as a witness on behalf
of the Plaintiff. I do not think he cruised the limits or examined
them, but he referred to the growth on the east side of the river,
Where the lots are under Government license. I asked him:

“ Q.—What would you say about the growth on the east
side?”

and he answered:

“A.—The east side is much better timber. There are some
on the east side that will run 25,000 to 30,000 feet per acre. Some
will not run that muech.

Q.—Does that include merchantable timber?

A.—Yes, merchantable timber.”

Then he made reference to various lots on the east side of the
river, and I asked him:

[13 Q.

feet? ”

lot that has 25,000 or 30,000

and he answered:
“A—Yes, I can.”

He was then asked:

“ Q.—Can you give me the number of the lot that you main-
tain has 25,000 or 30,000 feet of merchantable timber?

A—Yes.
Q.—Will you just give me the limit number, whatever it is?

A.—24 and 25 on the fifth range of Wakefield.”

After the cruise you have made, what is your estimate of those
lots per acre?

A.—The lots referred to, 24 and 25 in the fifth range, contain
about 1,300 feet per acre. I would like to point out that that is mer-
chantable area, and that it does not contain 1,300 feet per acre over
the total area of the lot.

Q.—That is on the merchantable part of it, taking the best of it?

A.—On the merchantable part of it. Taking the estimate, it
runs 1,300 feet per acre.
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Q.—Are those lots to which you now refer among the lots which
you personally inspected?

A—Yes.

Q.—When did you make that inspection?

A.—I made the inspection of those lots in October of this year.
I made one or two visits to them.

Q.—Had you made inspections of the Cross limits before?

A.—Yes, I had made inspections in May and June.

Q.—What were the dates in May?

A.—I made inspections on May 20th, May 30th, June 4th, and
then again on October 4th and October 8th.

Q.—When were lots 23 and 25 in the Fifth Range visited?

A.—They were visited on October 8th, and again since that
date. I do not recall the dates, but it was Friday and Saturday of
last week.

Q.—The 4th and 5th of this month?

A—Yes.

Q.—Presuming Mr. Cross did not want to take lumber from his
own limits, but wanted to buy it; from your own knowledge, will
you give me an estimate of the amount of timber available in that
loeality which it would be economic to bring to his mill at Farm
Point?

A.—I have made no estimate of that other than my general
experience in the lower Gatineau Valley, but I would think he would
have difficulty in doubling or trebling the amount he has on his limits
now. That is to say, I do not think there would be more than six
million to ten million feet available in that district for purchase,
that he could take to Farm Point economically.

Q.—Being connected with a large lumber or pulp and paper
company such as the International Company (which owns great
limits), have you any idea of the values of this standing timber,
in feet board measure; and if you have, will you please let us know
whether you can give us any information about the values existing
on Crown land, let us say, and the values existing on freehold land,
and the values existing on land which may be under lease from an-
other individual? And perhaps you might explain the differences
in those values?

A.—The only sales we have made have been made from Crown
lands, and the average general figure for standing timber, hardwoods
and hemlock on Crown lands would be about $3.00 a thousand feet.
Although it is not my place to make those sales, I know we have
made sales, and the average price is around $3. 00 a thousand feet,
plus the Government dues. As a rule, that is the way the sales read
on timber sold off Crown land, because as the timber is cut the logger
is required to pay Government dues to the Government. When you
are in possession of a lease, and you sell the timber off it, you sell
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the timber at a price, plus the Government dues, which the pur-
chaser has to pay.

Q.—After the purchaser has paid the $3.00 per thousand feet
for this standing timber, which he converts into lumber, what does
he have to pay the Government per thousand feet?

A.~—The amount he pays differs with each species, but the aver-
age price of a run of timber such as is in those limits would be $3.25
a thousand feet.

Q.—9%$3.25 to the Government?

A.—Yes. In 1926.

Q.—The prices you are speaking of are 1926 prices?

A —Yes.

Q.—Will you now refer to the freehold limits, and indicate in
a general way what those would be worth per thousand feet board
measure, standing timber? -

A.—The general figure for that would be the sum of the two I
have mentioned. If you own the timber outright, you would have a
right to the $3.00 per thousand feet value of the standing timber,
plus the $3.25 which would have to be paid to the Government if it
were a Crown lease.

Q.—In other words, owning the land outright, you would be
able to take advantage of the fact that you did not have to pay any
Government dues?

A—Yes.

Q.—And the amount of those dues would be added to the price
of the standing timber?

A—Yes.

Q.—And those two figures, $3.00 and $3.25, would make free-
hold standing timber worth $6.25 a thousand feet board measure?

A.—Yes.

Q.—Then, taking such land as may not be Government leased,
and may not be freehold, but may be under lease from individuals
(such as some of those lots of Mr. Cross), what would the price be?

A.—The total price there is the same $6.25; but when you buy
it it would depend on what the original owner was asking as stump-
age dues—what you would pay to him to purchase. For instance,
if T owned limits, and I was asking $4.00 a thousand stumpage dues,
then any purchaser of this would figure the price at $2.25, in addition
to which he would have to pay me the $4.00.

Q.—In other words, it would be $2.25, plus the $4.00 he would
have to pay you?

A.—Which would make the total price of the freehold limit. All
those prices are more or less gauged by the price on the Crown lands,
because their dues are set at $3.25.

Q.—They, so to speak, set the pace?

A—Yes.
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Q.—On the basis of the quantity of timber on the Crown limits,
and the quantity of timber on the freehold limits, and the quantity
of timber on the limits leased from individuals, can you tell me what
the total of Mr. Cross’ holdings would be worth in thousand feet
board measure, on the prices you have just mentioned?

A.—Yes, you could take those prices, and use the figures in
Exhibit D-177, and arrive at a value of the limits.

Q.—Of all his wood?

A.—Of all his wood.

Q.—Would you mind splitting it up, and indicating what the
totals would be?

A.—In that connection I should say I do not know the amount
that is asked for the private leased lands.

Q.—The Deed says it is $5.00 a thousand he has to pay on those.
In any event, you may assume that. I am sure the lease of those
private lands calls for a payment to the owner of $5.00 per thousand
for the cut.

A.—1 have made a figure of about $9,000.

Q.—Can you split it up, so that we may understand how you
arrive at it? '

A —The value of the Crown Lands, on which there are 2,167,000
feet of merchantable timber, I valued at $3.00. '

Q.—Making a total of how much?

A.—$6,501.00.

Then, the freehold land, on which there are 300,000 feet of
merchantable timber, I value at $6.25; which comes to $1,875.00.

The leased land, which has 576,000 feet on it, I valued at $1.25,
which comes to $660.00. A total of $9,036.00.

Q.—You valued the leasehold land at $1.25, because he has to
pay $5.00 in addition to his lessor?

A.—Because he has to pay $5.00 in addition to the lessor.

Q.—Would you mind checking the 576,000 feet at $1.25, and
say whether your calculation resulting in $660.00 is correct?

A.—No, it is not. It should be $710.00, instead of $660.00.

Q.—Then, what would the total be?

A.—The total would be $9,086.00.

Q.—Would you kindly tell me again the amount applicable to
those Government leases on the east side of the river?

A.—2,167,000 feet: $6,501.00.

Q.—Have you any information as to what Mr. Cross actually
paid for all those limits?

A.—No, I have not.

Q.—The Deeds indicate he paid something over $2,000 for them
altogether, some years ago—in 1916, I think. This price you estim-
ate at $6,501?

A—Yes.
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CROSS-EXAMINED BY MR. ST. LAURENT, K.C.,
OF COUNSEL FOR PLAINTIFF:

Q.—You have been giving information with respect to quan-
tities, areas, etc., as if it were a matter that you had personally
established; and I have no doubt you obtained the figures in the
ordinary manner you obtain them for the ordinary purposes of your
business in forestry. In order that we may know just exactly what
you did personally, there are a few questions I would like to put to
you. I notice the plan Exhibit D-177 is marked: * Cruised by
W.AE.P.”." I assume that is yourself?

A.—Myself, yes.

Q.—" Traced by E.R.B.”. Who is he?

A.—A draftsman.

Q.—What is his name?

A—E. R. Beckwith.

Q.—He traced this from another map, I suppose?

A—Yes.

Q.—And to the tracing taken from the other map he then added
the colouring which corresponds with the legend?

A.—I would do that. I put those lines on, and did the colouring
myself.

Q.—Then, all he did was to trace the skeleton, as it were, from
another map?

A—Yes.

Q.—And you took it and painted on the colours which cor-
respond with the legend?

A—Yes.

Q.—Can you tell me when this map was thus coloured by you?

A.—That map was coloured by me in the month of November.
The original map was coloured by me in June, 1932,

Q.—This copy before the Court was taken from your original?

A —Yes.

Q.—Just recently?

A.—Yes.

Q.—What you did recently was to make a copy of what you
you had previously done in June?

A—Yes.

BY MR. KER:

Q.—An exact copy?
A.—An exact copy.

BY MR. ST. LAURENT (continuing):
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Q.—Your work as a forestry engineer on the map was done in
June?

A —Yes.

Q.—And your subsequent work was just a matter of copying,
which did not require the qualifications of a forestry engineer: it
required an accurate eye to reproduce what the original contained?

A —Inasmuch as I signed that copy as a forest engineer, my
original work and my original type mapping are as exact on that
copy as on the first.

Q.—But, what you did as a forest engineer was completed in
June?

A.—Yes.

Q.—And then you made a copy of it for the Court?

A—Yes.

Q.—When you made this map in June, you had visited the
locality on May 20th, May 30th, and June 4th?

A —Yes.
Q.—How much time did you spend there on each of those three
days?

A.—The whole day.

Q.—That would be how many hours?

A.—Say ten hours a day.

Q.—From early morning until the end of the day?
A—Yes.

Q.—Can you tell me what lots you visited on May 20th?

Witness: Would you like the exact lots?

Counsel: Yes.

A.—Starting in Range 1 in the Township of Wakefield, I visited
10-A, 10-B, 11-A, 11-B, and 13.

In Range 2 I visited lots 10, 11, 12 and the north half of 13.

In Range 4, I visited lots 10 and 11.

In Range 6, I visited lots 12, 14, 15, 16 and 17.

In Range 7, I visited lot 16.

Q.—That was all on the one day?

A.—All on the same day—no, I am wrong in that: That repre-
sents two days’ visits, on the 20th and the 30th.

Q.—Can you tell us what you visited on the 20th, and what you
visited on the 30th?

A.—No, I could not, because I went to the same locations on the

two days.
Q.—Or to some of the same locations?
A —Yes.

Q.—You would not say you visited all those lots twice?
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A.—No, I did not visit them all twice; I visited some of them
twice.

Q.—You went to some of the same locations on the two days?

A—Yes.

Q.—The ones you have mentioned were all you visited on those
two days?

A—1T would not like to make that as a definite statement. I
might have touched on some others.

I think I can make it definite those were all the lots I visited on
those two days.

Q.—What lots did you visit on June 4th?

A.—On June 4th I visited lot 18-A in Range 12 in the Township
of Hull, and 21-B in Range 13.

Q.—So, with respect to the lots on the west side of the river,
the only ones you visited were 18-A in Range 12, and 21-B in
Range 13?

A.—At that time, yes.

Q.—Did you visit them at any other time before making your
forestry plan?

A.—No. I made the original plan, but that plan has been cor-
rected. The original list of lots I had to visit was, apparently, not a
full statement of the number of lots.

Q.—You told us that your visits to those lots shown on the plan
were made on May 20th, May 30th, June 4th, October 4th, October
8th, November 4th, and November 5th?

A —Yes.

Q.—Those are all the dates?

A—Yes.

Q.—And the map was made up in June?
A—Yes.

Q.—So the map was made up on the visits you made on May
20th, May 30th and June 4th, plus the information you obtained
from assistants?

A.—Yes, with revisions at this date. I have made visits since
then, and I have revised the map.

Q.—But I understood you to say just a moment ago that you
had not revised the map, but that this was an exact copy of the map
you made in June?

A.—1 was in error in making that statement, inasmuch as I have
made revisions on the map, for additional lots.

Q.—Will you tell me what changes there are in this map, Exhibit
D-177, as compared with the map made in June?

A.—There are no changes in the typing of any individual lot,
but there are lots on this map which were not included on the map I
originally made in June.
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Q.—What are the lots shown on Exhibit D-177 that were not on
the map made in June?

A.—There were lots in Eardley Township—a group of three.
Would you like the lot numbers?

Q.—I understand they are the three brown spots on the extreme
left of Exhibit D-177?

A—Yes.
Q.—With that exception the rest is just as it was on the June
map?
- A.—Yes.

Q.—They are not numbered on Exhibit D-177, but they are the
three brown spots to the left of the word “ Cascades ”’? The numbers
do not appear on the plan, but they are the three brown spots on the
extreme left of the plan, to the left of the word *“ Cascades ”’?

A.—Yes.

Q.—And below the words “ Cameron Lake ”?

A—Yes.

Q.—Did you run any line with respect to lot 18-A in Range 12?

A.—No.

Q.—Did you take any sample?

A —Yes.

Q.—How many samples did you take on lot 18-A in Range 12?

A.—T could not recall that. Probably two or three.

Q.—Have you a field book in regard to that?

A.—I have the notes in Ottawa.

Q.—You took one or two samples on 18-A?

A.—Two or three samples on 18-A.

Q.—I understood you to say one or two.

A.—I think I said two or three. :

Q.—Was it for the purpose of checking sampling that had pre-
viously been done, or was it original work?

A.—For the purpose of checking sampling which had been done.

Q.—And they were samples of what size?

A.—A quarter acre.

Q.—How many samples were taken altogether by you and your
assistants on lot 18-A in Range 12?

A.—The number of samples are dependent on where the line
runs. The total number of samples would average out at four samples

er lot.
P Q.—The average would be four samples per lot?

A.—Yes.

Q.—But you would not want to say there were actually four
taken on lot 18-A in Range 12?

A.—1I would not say that, no.

Q.—Did you take any samples on lot 21-B in Range 13?

A.—No.
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Q.—Would you be prepared to say the average number of four
were taken?

A.—It is only a quarter of a total lot, and it is 80 per cent farm
land, and that is the reason there were no samples taken on it. There
was no timber. It was farm land, and second growth. There was a
small area of second growth in one corner, and there was no necessity
for taking samples there.

Q.—So what you did with respect to the lands on the west side
was to check two or three samples on lot 18-A? I mean, what you did
personally?

A—Yes.

Q.—And to make calculations from information gathered by
vour assistants with respeect to the rest of the lots on the west side?

A—Yes.

Q.—Did you personally run any lines with respect to the lots on
the east side?

A.—Yes.

Q.—On what lots?

A —1T ran lines, or took samples.

Q.—But I am speaking about the lines, first.

Witness: The original lines?
Counsel: Yes.

A.—No, I did not run any of the original lines.

Q.—The lines were run by your assistants?

A—Yes.

Q.—You took samples on each lot?

A —1I took samples on the lots T have enumerated to you a
minute ago, if there was merchantable timber on those lots. If T see
a lot, and I go over it, and it has been mapped as burned, barren,
rock country, I cannot take a sample; so I just walk over the lot.

Q.—You told us you visited lot 12 of Range 2?

A—Yes.

Q.—Did you take any samples on lot 12 of Range 2?

A—Yes.

Q.—Do you remember where, or how many?

A.~—No, I do not remember how many, but I judge from the
distance I see it is an area of merchantable timber, and I would take
four in that distance.

Q.—You judge you would take four, but I am not talking about
what the practice may be. I am referring to what actually took place,
and I am trying to ascertain what you remember as facts that did
take place. Do you remember lot 12 of Range 2 at all?

A—Yes, I do.
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9.——And do you remember having taken one or more samples
on it?

A.—Yes, I do.

Q.—How far would your actual recollection go?

A.—IT do remember having taken three or more plots on that lot.

Q.—They would be quarter acre plots?

A.—Quarter acre plots.

Q.—Would your answer that the average number of samples
taken would be four per lot apply to the east side of the river as

well as the west side of the river?
A.—Yes.
Q.—Those samples are not taken at random?
A.—No.

Q.—Before you go on the lot you determine what samples you
are going to take, and how you are going to take them, and they are
taken accordingly?

A —We take our samples every ten chains on the line—that is,
a distance of 660 feet.

Q.—And wherever the end of the chain happens to come, that is
where you take your sample?

A.—Exactly.

Q.—And from the information you obtained from your assist-
ants you gathered that an average of four samples were taken per lot?

A.—Yes.

Q.—And those lots would have an average acreage of how much?

A.—About 100 acres. They are listed as half lots in many cases.
When I speak of them as lots, I mean 100 acres.

Q.—A half lot would mean two samples?

A.—Yes.

Q.—I notice the plan purports to be drawn to a scale of two
inches to the mile, so that the block on the west side, the compact
three lots, would be practically one square mile?

A.—Yes.
Q.—That would be 640 acres?
A—Yes.

Q.—So those lots would be 200 acre lots?

A.—Yes, they are. Except, as you see, they are listed as 24-A
and 24-B, the north half and the south half. When I speak of the
four sample plots per lot, I speak of the half lot—a 100 acre lot.

Q.—One acre to one hundred?

A—Yes.
Q.—Which would mean a one per cent sample?
A—Yes.

Q.—And if the end of the chain happens to fall on a poor spot,
so much the worse for the lot?
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A.—You trust to your average to cover that. It is absolutely
mechanical. We have tried judgment in it, and it does not work.

Q.—Do you not agree with me that this is a very good method
for cruising a large virgin forest?

A —Yes.

Q.—And that your average over a large area will correct the
accidents which might happen from one of the plots coming at a
burned spot, and another following it coming at a burned spot?

A.—That is true.

Q.—When you are in the virgin forest, and you are going over
a large area, it would be unusual to have your samples always coming
in the poor spots? The good spots, better than the average, will
compensate for the poor spots that are poorer than the average?

A.—That is so.

Q.—But that is not necessarily correct to the same degree when
dealing with a small area, in forests which have been cut over more
or less?

A —If the forest is of a sufficiently even nature throughout, the
degree of accuracy would be just as good. If you have a stand which
runs the same throughout its whole extent, then if you choose one
sample it would be quite sufficiently accurate.

Q.—But if it has been burned, or cut over, or otherwise affected,
and you are taking your samples at the rate of one per cent—every
660 feet— it is apt to lead you into some error?

A.—Only if the stand varies a great deal. If the stand is even,
your accuracy is just as good.

Q.—But you are just putting in as your condition what will, of
course, make it all right.

A.—1 will go further than that, and I will say the merchantable
timber on Mr. Cross’ holding is of an even run.

Q.—I thought perhaps you would say it; but we know now how
much of the forest you have personally seen, and we are interested
in what you have seen and not in what has been reported to you.

Lot 18-A, on the west side of the river, is shown as a cut over
area in its whole extent?

A—Yes.

Q.—Why was it necessary to take any samples?

A.—1If you come to a cut over area there are occasions that it
has not been clean cut—it has been selectively cut, and there is
merchantable timber remaining in it, and you take those samples to
discover whether or not there is any merchantable timber remaining.

Q.—But if you are only taking a one per cent sample on this
cut over lot you are not very apt to get the stray trees into your one
per cent sample?

A.—If the trees are so stray that you do not get them in your
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one per cent cruise, then they are not sufficiently numerous to make
it a thought for logging.

Q.—Will you tell us what you mean by a merchantable sawlog
cut?

A.—TI mean a tree, or a stand of trees, which contains sound
logs that can be cut into timber or ties.

Q.—Whatever the quantity be?

A.—1I do not understand you.

Q.—Whatever may be the quantity per acre?

A.—Tt is so dependent on your logging roads, and the country,
that it is impossible to say exactly what a stand per acre would have
to be to be merchantable. Is that your question?

Q.—I am trying to put into the Record your explanation of
what you mean by merchantable sawlog cut?

A.—In making the type map of the merchantable forest area I
included everything that bore merchantable trees to the extent of
300 feet per acre. I will say that, by itself, is not my idea of a mer-
chantable stand; however, if the logger on his road to a stand which
contained 6,000 feet per acre passed a stand containing 300 feet per
acre, it would pay him to cut those trees which only ran 300 feet per
acre. Therefore I included it in my estimate, because I do not know
where the roads are going for the logs.

Q.—In other words, by a merchantable sawlog cut you mean
something which, in your opinion, could be cut and made to yield a
profit to the operator?

A.—T have included more than that. If you want my opinion, I
may say a stand of 300 feet per acre cannot be operated at a profit.

Q.—When you were using the expression “ merchantable saw-
log cut ” did you mean a stand which could be profitably operated?

A —When I speak of merchantable area I mean every possible
acre that a logger could get timber off at a profit.

Q.—And you set your minimum with respect to that at 300
feet?

A.—Approximately 300 feet. I would not say that figure very
definitely. It might run 300, or 500. It would not probably go above
500. If it were 500 or more, it is assuredly included.

Q.—How did you ascertain the sizes of the trees in those sam-
ples which you took yourself?

A.—1I calipered or actually measured sufficient to estimate
others.

Q.—I would like to know how many that would be. Your sam-
ple is one per cent of the total?

A.—Right.

Q.—How many did you caliper in the sample?

A.—If I caliper a nine-inch tree, and I see another nine-inch
tree there, I do not need to caliper it. If there are nine, ten and eight
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inches trees all around, I still would not need to caliper. If I caliper
a ten-inch tree, and I see the next is a fifteen-inch tree, I would
caliper the fifteen-inch tree.

I cannot tell you exactly how many trees I calipered.

Q.—How many trees did you caliper in lot 18-A of Range 12?

A.—T could not tell you.

I doubt if there were more than two or three of any size. That
stand is less than what I would call a merchantable stand, and the
trees would not be there to caliper.

Q.—Can you tell me how many trees per sample you calipered
in lot 12 of Range 2, Wakefield?

A.—No, I could not.

Q.—Can you say you did caliper some?

A.—Yes, I can say that. I calipered some, but I cannot say
how many.

Q—You would not say whether it was half a dozen or one
hundred?

A.—T would say it was more than half a dozen, and less than
one hundred.

Q.—And is that as definite as you would care to be?

A—Tt is a matter of my estimating. If you are an estimator
by profession, you only measure what you have to measure to main-
tain the standard of accuracy which you think you have and which
you think is sufficient and which you can prove to your employers
is sufficient.

Q.—After calipering half a dozen or more, or more than half a
dozen and less than one hundred, how do you arrive at the board
feet content?

A.—You take the diameter of the trees, and the board feet for
a tree of a particular diameter is stated in a table which is made up
from the Quebec Log Rule.

Q.—By the operators, for their own convenience?

A —From the tables made by everyone. An operator makes a
table for himself, or uses the standard table which he can get from
the Governments. The Governments do most of the work in that
connection, because it is research work.

Q.—When you speak of notices of the Quebec Government, you
refer to Mr. Piché and his staff of foresters?

A —Yes.

Q.—And when you speak of Government regulations with re-
spect to Quebec, you refer to Mr. Piché’s instructions?

A—Yes.

Q.—You do not mean the Order-in-Council Regulations which
govern the exploitation of the forests?

A.—Yes, they are also part of Mr. Piché’s department. The
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cutting regulations, and the regulations of the Government, and the
inventory of the forests in the Province come under Mr. Piché.

Q.—Do you consider his Regulations of the same class as those
published as an appendix to the Statutes known as the Forest Regu-
lations?

A—Yes. The inventory is just as much part of the Statutes
as are the cutting regulations.

Q.—That is your understanding of it?

A.—The Orders-in-Council impose the prescribed inventories
laid out by Mr. Piché.

Q.—What table did you use to arrive at the board feet content
of the trees you calipered?

A.—T used the table which is prepared by the Dominion Forest
Service for northern hardwoods. That table is applied also to the
Canadian International Paper Company limits in the lower Gat-
ineau.

Q.—Applied by you? You are its forester?

A.—Yes.

Q.—Looking at Exhibit D-178: after having told us what you
did personally, and what probably was from information gathered
by your assistants, you would not, I suppose, be in a position to tell
us what figures in D-178 were prepared under actual observations,
and what figures were prepared from the information supplied by
your assistants?

A.—1T consider the figures all from my personal observation.

Q.—But whatever you may consider is not going to bind the
Court. How many, and which, of the figures come from the samples
you calipered?

A.—None.

Q.—Looking at Exhibit D-179, can you tell us which of the fig-
ures come from the samples you calipered?

A.—None of those figures, except as a check. I checked the
work of the assistants who did it, and I am satisfied with it.

Q.—Perhaps you are, and possibly your employers would be,
for their purposes. I am asking you for the actual facts, however.
None of these figures are the result of measurements you made; they
are all the result of measurements made by your assistants?

A.—In considering them I make certain measurements. Then
I would have made measurements good for nothing. The measure-
ments were made by my assistants, and I checked their accuracy.
That is the only value of the figures I got personally. When I am
satisfied with their accuracy, I present the estimate.

Q.—What proportion of their figures did you check? We have
the samples, which are one per cent of the area. We have figures,
which are the result of calculations. What proportion of your assist-
ants’ observations did you personally check?
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A.—Around 25 to 30 per cent. I would like to point out that
that is an extra large amount to check.

Q.—But we are not dealing with forestry problems as you deal
with them. It may be that in spite of all T am asking you the whole
result of your figures will be accepted by the Court. T am simply
trying to get the process, so that the Court may know upon what
your figures are based. You will understand T am not trying to criti-
cize your procedure as a forester.

A.—1I understand.

Q.—As a matter of fact, you cannot actually tie in any of the
figures with some of your own calipering?

A.—Oh, yes. There are figures there which I can tie in with
my own estimate. Any one of the lots I personally visited, the stand
per acre at which I arrived by my sampling and my area would be
so close to the one previously obtained by my assistants that I am
perfectly satisfied. So that the estimate of any one of those lots that
I visited is correct, using my figures.

Q.—Was the outline of lot 12 of Range 2 made from the aerial
map?

A.—Yes.

Q.—Do you know when those aerial photographs were taken?

A.—No, but they are on record with the Topographical Sur-
veys of Canada, and the dates of the photographs could be obtained
at any time.

Q.—You do not know who did the work?

A.—1T only know the Royal Canadian Air Foree did the work,
in conjunction with the Topographical Surveys.

Q.—They were probably all made at the same time?

A.—They are undoubtedly part of the same job as the photo-
graphs which have been used here.

Q.—What we have here are probably enlargements from the
originals?

A —Yes.

Q.—Is the Dominion Forest Service a Government Service?

A.—Yes, a Federal Service. It is a branch of the Department
of the Interior.

Q.—With respect to lot 18-A in Range 12, was your observation
such that you could tell us whether there was evidence of recent
cutting there?

A.—Yes. On the eastern half it would not be recent—that is,
it would not be within the past five years. On the western half I
think there would have been some within the past five years.

Q.—Any substantial quantity?

A.—It is very hard to say now. I would not care to say whe-
ther it was a substantial quantity or not.
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Q.—Was there evidence of there having been anything like a
few thousand feet per acre cut?

A.—There has been at times more than a few thousand feet per
acre. However, the stumps are cut a little this year, a little next
year, a little last year, and so on; and a hardwood stump decays very
quickly and it is very difficult to say just what year it was cut.

At the time I was there I did not have any thought of making
an estimate of what had been cut. :

Q.—The same would apply, I suppose, to lot 21-B in Range 13?

A.—Yes. There is nothing on that. It is farm land.

Q.—No recent cutting there?

A.—No. .

Q.—Did I understand you to give it as your opinion that in that
whole section of the country there would not be more than six mil-
lion to eight million feet of lumber remaining?

A.—I think T said six million to nine million or ten million.

Q.—That is your opinion?

A.—Timber that would be economically brought to Farm Point.

Q.—Where would the limit go? Would it cover everything this
plan shows?

A.—No, it would not. The part of the plan that shows lots
going down the River Blanche, is an area which I do not think could
be economically used for Farm Point. The timber could not be
economically taken to Farm Point.

Q.—When you speak of what could be taken economically to
Farm Point, is there anything on the plan to the west of the Gati-
neau River which you would exclude?

A.—No. Of what shows on the plan here the area down to the
bottom of Range 11 in the Township of Hull would be economically
taken to Farm Point.

Q.—From the top of the plan down to the bottom of Range 11?

A.—No.

It is hard to say. Somewhere between Alcove and Wakefield.
Of course, when you say that you are perhaps hauling past another
sawmill, which alters the question whether it would be economiecal
to take it to Farm Point or not. You might have some timber close
to Alcove, and there might be a mill located somewhere where it
would be cheaper to take it and have it sawn, rather than take it
to Farm Point. That is a question upon which I would not like to
give very definite answer.

Q.—But, I want to know what you have in mind with respect
to the west side of the river as the territory which might have from
six million to nine million feet?

A.—Say from a circle of four or five miles in a straight line up
around Farm Point—four, or five, or possibly six miles.
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Q.—Farm Point being the centre of a circle with a six-mile
radius?

A—Well, it is not exactly a circle. In some places it might be
only four miles, and in some others it might be as much as six miles.
If it was a straight down grade to Farm Point, you might go six
miles, or in that neighbourhood.

Q.—That would exclude ranges 5, 6 and 7 of Wakefield?

A.—Yes, it would.

Q.—So that it would be from Range 4 of Wakefield, down to
Range 11 of Hull?

A—Yes.

Q.—Has there been much cut from that territory within the
last ten years?

Witness: What do you mean by “ much ”?
Counsel: Millions of feet each year.

A.—No, I should not think so.
Q.—You would not think so?
A.—No. '

Mr. Ker: To what territory do you refer?

Mr. St. Laurent: This area where there may be six million to
nine million feet left.

Witness: It is very hard to say. I did not study it from that
angle. I made no observations as to what had been cut in the past
ten years.

BY MR. ST. LAURENT (continuing):

Q.—Would it seem extraordinary to you that in the last ten
vears twenty-five million feet had been taken from that area: or,
would you think that was possible?

A.—1I would think it was possible that twenty-five million feet
had been taken off that whole area in the last ten years.

Q.—You said the average diameter of merchantable stand on
Government Limits would be about fifteen or sixteen inches?

A.—Yes, to make a good cut.

Q.—To make it practicable to operate?

A.—Of pine.

Q.—And if it were of other species that are indicated, would it
have to be the same thing? I see you have hemlock, spruce, balsam,
and then the northern hardwoods?
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A.—Probably the diameter would not need to be so great with
the hardwoods—thirteen or fourteen inches, I guess.

Q.—How would the time period of a thirteen or fourteen inch
hardwood tree compare with the time period required for a fifteen
or sixteen inch pine?

A.—TIt would be over one hundred years. It might be one hun-
dred and twenty-five years.

Q.—Practically the same thing?

A.—Practically the same thing. When you get over one hun-
dred years, it is hard to say.

Q.—AIll this area had been logging prior to ten years ago, had it
not?

A.—Yes, there had been logging throughout the whole area prior
to ten years ago.

Q.—When you say there had been logging, the merchantable
timber, or what was considered merchantable at the time the logging
took place, had been removed more than ten years ago?

A.—Yes. Eighty years ago, for instance, the white pine of cer-
tain standard dimensions (which I could not give you at the moment,
but which was large) would have been taken out, I am sure, through-
out the whole area. At a later date, when the pine had run out, the
better spruce and so on could be taken out at a profit.

Q.—And the hemlock was left?

A.—No. At another stage the hemlock would go too.

Q.—But at a later stage than the pine and big spruce?

A—Yes.

At the time they took out the pine, if there was a hemlock or a
big spruce standing beside the pine they would undoubtedly take it,
but if it were all by itself, a pure stand of hemlock, the chances are

" the original pine loggers would not touch it.

Q.—Then the natural order was probably the white pine, the big
spruce, the hemlock, and lastly the hardwood?

A.—Yes. You understand, of course, that is putting in a definite
order things which do not happen in a definite order. That is to say
(as I pointed out before) when the pine was originally there and the
logger went in to take it, he would at the same time take the hemlock
and the spruce, if it was handy ; and he would use some of the hard-
woods for his runners for his sleighs, and that sort of thing. So you
could not definitely say all the pine was cut, and then all the spruce,
and then all the hemlock, and then all the hardwood.

Q.—But the principal object of the operation would be orig-
inally for pine?

A—Yes.

Q.—Secondly for big spruce?

A.—They are very close together.

Q.—And thirdly for the hemlock?
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A—Yes.
Q.—And finally for the hardwood?
A.—Yes.

Q.—From your knowledge of that country has there been any
pine there within the last ten years?

A.—Yes, there is still pine of a very rotten nature that has been
left standing all those years. I do not think there is any of the
original stand of pine, to any extent. I have not seen any.

Q.—From your knowledge of the locality would you consider it
possible that seven years ago about seven million feet of pine was
cut in that region?

A.—I would not like to say whether it is possible or not. It
might have been possible. Your question is that seven years ago you
could cut seven million feet of pine from the general area around
there? -

Counsel: The area contributory to Farm Point.

A.—You might have.

Q.—Of course those valuations you gave us are merely the
mathematical multiplication of the quantities by the unit figures
you gave?

A.—Yes, that is all.

Q.—The whole thing depends upon the acceptance, or non-
acceptance, of the original quantities?

A—Yes.

RE-EXAMINED BY MR. KER, K.C,,
OF COUNSEL FOR DEFENDANT:

Q.—In view of my friend’s questions with respect to the method
of making those cruises, I would like to have it quite clearly before
the Court. Am I right in assuming you had under your supervision
a certain number of persons who were accustomed to doing this class
of work?

A—Yes.
Q.—How many would they be in number?
A —Six.

Q.—And would you give those men the lines through those

forests or timber lots to work upon?
A.—Yes.
Q.—Straight lines, running parallel?
A—Yes.
Q.—Like a sort of football field, or grid?
A—Yes.

Q.—And at a certain distance along each of those lines (you said
660 feet) a quarter acre was taken?
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A —Yes.
Q.—And each tree in that quarter acre would be measured or
calipered?

Mr. St. Laurent: The witness said each tree they felt should
be measured was measured.

Witness: Each tree is tallied.
BY MR. KER (continuing):
Q.—What is tallied?

A.—Putting it down on paper.
Q.—The nature and size of each tree?

A—Yes.
Q.—Then you go to the next 660 feet?
A—Yes.

Q.—And after a certain time those men of yours bring the mea-
surements they have made of those lines, and the figures are tabu-
lated in a certain way, with respect to the number of trees, their
sizes, and so on?

A—Yes.

Q.—Then you go into the lots yourself?

Mr. St. Laurent: I think it would be as well for my learned
friend to allow the witness to say what he does.

BY MR. KER (continuing):

Q.—Just tell his Lordship what you do then?

A.—After the men under my supervision have completed their
work I go into the lots, or the timber, and I run a similar sort of line,
and I take exactly similar plots, and make a separate total and
average of the plots I take, and I check that against the plots they
have taken. On that I base the accuracy of their work. As I have
said before, it is a standard method—standard practice—in the pro-
fession.

Q.—And, beyond that, you then take your aeroplane picture and
check out in a general way to see that your calculations are correct,
checked by what the aerial picture shows to be the situation?

A.—Yes.

The aerial picture, as you will realize, absolutely delineates the
boundary between two types, just the same as if you take a photo-
graph of anything you can see the outside boundary of it. The accu-
racy of those aerial pictures is as perfect as you can get.

BY THE COURT:
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Q.—And is that the most perfect way of arriving at the quantity
of feet there are in different trees in a plot of land?

A—Yes.

Your percentage of the cruise (as Mr. St. Laurent has tried to
point out) varies. If you have mahogany trees, or something like
that, you could afford to take what we would call a one hundred per
cent cruise, and then you would measure every tree, because the
value that would be in each tree would make it worth while to go to
each tree and measure.

Q.—How many trees would you measure in a lot of one acre?

A.—In a sample plot of a quarter-acre . . ...

Q. (interrupting)—A plot of an acre?

A.—Of course, all our plots are one-quarter acre, and, as I ex-
plained, I measured a sufficient number of trees to maintain a certain
standard of accuracy.

Q.—But how many trees would that be?

A.—I cannot tell you that, because if the objects I am looking
at (that is, the tree diameters) vary considerably, then I must keep.
measuring, because my eye gets out. However, if they are all the
same, or nearly the same, my eye is for the time being trained to
that range of diameters and there is no necessity to measure. I
cannot think at the moment of an example by which I can illustrate
it, other than the fact that one’s eye becomes trained to making
certain notes from certain sights it sees, and if you quickly alter the
texture of what you are looking at, you immediately have to make
an adjustment to bring yourself to ‘the new level. T do that rapidly
by actually measuring one of the new diameters. As I say, if you are
running an average of eight, nine or ten-inch trees, I am qulte sure
you are capable of estimating whether it is an elght or a nine or a
ten—inch, continuously, for a long time, without remeasurement. On
the other hand, if you are going through a run of eight, nine or ten-
inch, and you come to a fifteen-inch tree, it will be necessary for
vou to measure.

Q.—TI have seen logs cut and brought to the mill, and in order
to pay the man the value of the log to the foot, we would measure
the diameter of the log. Is not that more accurate than your system?

A.—Yes, 1t is; but you have to cut the tree, and bring the log
in before you can do that. You cannot do it when the tree is stand-
ing.

BY MR. KER (continuing):

Q.—When the tree is standing you have to measure it accord-
ing to the tables?
A.—You have to measure it according to the tables. You meas-
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ure the diameter, and you apply the table, which gives you the vol-
ume.

Q.—You spoke of measuring by calipers, and then getting your
eye accustomed to that measurement. That is merely for taking the
size of the tree. Beyond that, all the trees are tallied, and put down?

A—Exactly. It is merely to distinguish whether it is an eight-
inch tree, or a nine-inch tree, or a ten-inch tree, that you mark down.
You actuallv make a count of every tree on the sample plot that you
take. You count the tree, and then estimate its diameter, and you
see what species it 1s. Then you put it in a certain place on the tally
sheet.

Q.—That is only to give an idea of the number of feet there may
be in a plot one acre square?

A.—One-quarter acre square.

BY MR. ST. LAURENT:

Q.—One-quarter acre square to every twenty-five acres?

A.—Yes.

Q.—You say you measure every tree. You measure every tree,
when you are on Government license, which you feel is above twelve
inches in diameter?

A—Yes. You tally every tree.

Q.—You tally every tree that you feel is above twelve inches
in diameter?

A.—Yes. If you are in doubt you would caliper. If you are in
doubt you would actually measure the tree.

Q.—But you do not tally anything that is below what you are
using as your minimum diameter?

A.—No.

(And further deponent saith not.)




In the
Superior Court

No. 127.
Defendant’s
Evidence.
(Supp. Hearing)

Marshall C. Small,

Examination
Nov. 8th, 1932,

10

20

30

40

— 90—

DEPOSITION OF MARSHALL C. SMALL, A WITNESS
EXAMINED ON BEHALF OF THE DEFENDANT

On this eighth day of November, in the year of Our Lord one
thousand nine hundred and thirty-two, personally came and ap-
peared

MARSHALL C. SMALL,

of the City and District of Montreal, lumberman, aged 51 years, a
witness produced and examined on behalf of the Defendant, who,
being duly sworn, deposes as follows:

EXAMINED BY MR. KER, K.C.,
OF COUNSEL FOR DEFENDANT:

Q.—What is your occupation?

A.—1I am in the lumber business.

Q.—How long have you been in that business?

A.—Since 1904—twenty-eight years.

Q.—During that time with whom have you been identified in
the lumber business?

A.—TI was with Price Brothers & Company, in Quebec, for ten
years. I was with the Laurentide Company, at Grand Mere, for
eighteen years. Since then I have been for myself, with the Pem-
broke Lumber Company.

Q.—How many years were you with the Laurentide Company?

A.—About eighteen years.

Q.—And since then you have been carrying on your own busi-
ness?

A.—With the Pembroke Lumber Company, Pembroke, Ontario.

Q.—In which you are personally interested?

A.—Part owner, yes.

Q.—You are not in any way connected with the Gatineau Power
Company, the Defendant in this action?

A.—No.

Q.—During the years you have been engaged in the lumber
business, have you had occasion to familiarize yourself with lumber,
timber limits and lumbering operations in general?

A—Yes.

Q.—Have you had occasion to examine the Farm Point property
belonging to Mr. Cross?

A.—Yes.

Q.—And to estimate the physical peculiarities and properties
of that business?
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A—Yes.
Q.—As a lumber business generally?
A—Yes.

Q.—When did you do this?

A.—I was at Farm Point in the month of June, this year.

Q.—Last June?

A.—Last June.

Q.—Have you been there since?

A.—Yes, I was there on two occasions since.

Q.—Will you describe in a general way the nature of this lumber
industry of Mr. Cross at Farm Point?

A.—It is a small saw mill, manufacturing lumber and railroad
ties.

Q.—From where does it draw its wood supplies?

A.—From the country in rear of the Meach Creek district, and
the Township of Hull, and the Township of Eardley.

Q.—What are the general characteristics of that district as a
district to draw upon for the lumber industry?

Witness: You mean the timber lands?
Counsel: Yes, the available timber supplies.

A.—Tt is a hardwood stand, in a country that has been lumbered
continually for a number of years.

Q.—Is it an old settled country?

A.—An old settled country in the extreme lower part of the
Gatineau. I imagine the country has been settled in there for over
one hundred years.

Q.—How would you describe it from the point of view of avail-
ability for supply of wood for lumbering purposes?

A.—T1 would consider that area of country in what would be
called a cut out condition.

Q.—Have you had occasion to look at the particular timber lots
under Deed and under Government Lease by Mr. Cross?

A—Yes, I was through that country. I was through the lots.

Q.—What examination were you able to make of them?

A.—I have gone over the figures which have been made by the
previous witness, Mr. Pepler, and I have consulted with him on the
lots, and I was with him on the lots. If you wish me to give my own
figures, I will do so, otherwise I would agree with his quantity as
liberal in estimating the timber that is there.

Q.—You would consider it was a liberal estimate of the available
timber on those limits?

A.—On the lots on the west side of the Gatineau, and also the
east side.
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Q.—What experience have you had which would enable you to
corroborate a witness such as Mr. Pepler with respect to his estimate
of wood supply?

A.~—During the time I was with the Laurentide Company I was
in charge of the logging, and the purchasing of timber limits, for
that Company. We purchased several timber lands and limits, and
I did a lot of cruising for them. The lands and limits were bought on
my reports.

Q.—You did a lot of cruising for the Laurentide Company dur-
ing a period of years?

A —Yes.

Q.—And the limits and timber lands were bought upon your
reports?

A.—Yes.

Q.—Since leaving the Laurentide Company have you done the
same sort of work to any extent?

A.—Yes, I have done considerable of the same sort of work
since that time.

Q.—Have you made appraisals of the nature of standing timber,
and values of standing timber, for any particular corporations?

A.—Yes, I have made some reports for bankers on lumber areas,
saw mills, and timber lands, in the Province of Quebec.

Q.—Can you name any of the Banks?

A.—For the Bank of Montreal.

Q—Estimating on the values of matters in which they were
interested?

A—Yes.

Q.—Do you consider the method adopted by Mr. Pepler to be
a proper method of appraisal of the quantity of wood on those limits?

A.—There are two methods: there is the forester method (which
Mr. Pepler described) and there is the method of an experienced
man walking through the woods and making his own estimate of
what is there. There is the forester system, and there is what you
might call the practical system.

Q.—Mr. Pepler adopted the one, and you followed the other?

A.—I adopted the other.

Q.—You went on the limits, and satisfied yourself that he was
reasonably correct in his assumptions?

A.—1T have been over quite a portion of Mr. Cross’ limits.

Q.—What is the situation with regard to the mill? What is its
size, and what do you think its capacity to be?

A.—At the present time the mill is not operating. There is some
lumber on hand in the yard from the last season’s operation. The
place looks in a kind of neglected condition.



In the
Superior Court

No. 127.
Defendant’s
Evidence.
(Supp. Hearing)

Marshali C. Small,

Examination
Nov. 8th, 1932,
(eontinued)

10

20

30

40

— 93—

Q.—What do you think is the capacity of the mill? How much
do you think it would be able to saw a year?

A—Tt is a circular saw, operated by waterpower. It should
produce probably 12,000 feet of lumber per day.

Q.—12,000 feet per ten hour day?

A—Yes.

BY THE COURT:

Q.—It would saw that?

A.—It would saw that.

It also has a tie machine, which should produce probably 250
ties per day.

BY MR. KER (continuing)

Q.—In 10 hours?

A—Yes. :

Q.—In other words, the mill has its lumber section and its tie
section?

A.—Yes. The tie mill is on the right hand side, and the circular
saw for lumber is on the left hand side.

Q.—And working at full capacity, in your opinion it would
produce approximately 12,000 feet board measure of lumber, and
approximately 250 ties, per day?

A—Yes.

Q.—What would you consider that would be translated into
yearly capacity? How many months would you think it would run in
the ordinary way saw mills run in this Province? It is open to the
weather, I suppose?

A.—1It is closed on one side.

Q.—And open on three sides?

A.—Tt is open on two sides. It is closed at the end, and at one
side.

The season’s production in that mill would be during the sum-
mer season, from May to October—to freeze-up. Its production of
lumber would be 1,800,000 feet. It would run probably 150 days.

Q.—It would saw 150 days in a year, and produce approximately
1,800,000 feet of lumber?

A—Yes.

Q.—What would you consider its tie capacity to be?

A.—150 days of ties, at 250 per day—roughly about 40,000 ties
a year.

Q.—37,500, as a matter of fact?

A—Yes.
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Q.—Are ties a dependable sort of merchandise in the lumbering
business?

A —It is difficult to count them on a yearly production. The
railroads seem to get an accumulation of ties, and there are years
when there is no contract for ties.

Q.—The railways seem to accumulate them, and then stop buy-
ing?

A.—Yes.

Q.—However, you are assuming 40,000 ties working at full
capacity for the whole year?

A.—Full capacity for the whole year. I do not, however, mean
to say that they could be sold every year.

Q.—You do not mean he could each year sell the quantity he
could produce, because of this tendency on the part of the railways
to accumulate?

A.—That is the idea.

BY MR. KER, K.C.:

Q.—At the adjournment yesterday we were speaking of the
timber supply applicable to Mr. Cross’ Farm Point mill, and I think
you stated that you had, independently of Mr. Pepler, examined
those limits and this supply. Am I right that you have made any
estimates of the available supply both on the freehold limits and on
the Government limits on the east side of the river; and, if you have,
would you please give us the figures you made?

A.—I think I gave a confirmation of Mr. Pepler’s quantities,
but I did not separate the timber that would come from the east
side of the river to Farm Point.

Q.—In other words, if I understand you correctly, you agree
from your own experience with the result of Mr. Pepler’s cruise, but
you have not separated the wood available on the east side of the
river?

A —I did not say where it was; except that I had agreed gener-
ally on the quantity.

Q.—As T recall Mr. Pepler’s evidence, he made a cruise and
estimate of the available wood on the freehold limits—that is, on the
west side of the river—on the basis of trees six inches and over on
the stump. Is that correct?

A.—That is right: six inches and over.

Q.—That would be on the freehold limits, because there is no
restriction as to the size of a tree which may be cut on one’s own
limits?

A —Right.

Q.—And, so far as timber on the Government Licenses, on the
east side of the river, were concerned, he made his estimate on the
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basis of the cut allowable by the Government Regulations: that is
to say, twelve inches on the stump?

A.—Twelve inches and up, yes.

Q.—How does that leave those limits on the east side—the
Government Limits—in respect to wood which may not be up to
twelve inches in diameter at the time, but which may be available
in the future for cutting under the Government Regulation of twelve
inches, and how would you think the remainder would compare in
quantity with the quantity of twelve-inch material?

A.—That is the reason of the restriction in regard to cutting
twelve inches and up; so that there will be reproduction on the
limits, that may be cut in later years.

It is a hardwood country, mostly, and I should not think it
could be cut over again for thirty years.

Q.—In other words, if you harvested everything that you could
harvest of the size of twelve inches and up on the Government
Limits, it is your opinion there would not be any more that you
could cut under the Government Regulations inside of thirty years?

A.—There would not be a sufficient cut to warrant an operation
under a thirty-year period.

Q.—How fast do those trees grow? If there were some of twelve
inches, would there not be some of eleven, some of ten, and so on?

A—Yes. There would be some of ten, and some of eleven.
The eleven-inch would reach the size of twelve inches inside of thirty
years, but there would not be enough of them to make it worth while
going in to cut.

Q.—And, the ten-inch would require a longer period?

A—Yes.

Q.—Applying the same principle to the freehold limits, in which
you can cut as low as six inches because there is no regulation, what
is the reason why you should not cut below six inches?

A.—Tt could be cut below six inches, but a six-inch log would
not pay to saw. Economically no one would cut under six inches for
saw logs or lumber.

BY THE COURT:

Q.—Or, even for pulpwood?

A.—1It 1s hardwood, mostly. Pulpwood is spruce.

Q.—But, there is not much spruce there?

A.—There is no spruce—none worth while.

Q.—You can make pulp with other woods besides spruce?

A.—Tt is generally with poplar. The wood for pulp is floated,
generally. The easiest transportation is floating—and hardwood will
not float.

BY MR. KER (continuing) :
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Q.—Of course, the mill at Farm Point is not in any way con-
nected with the pulp industry. It is not a pulp mill: it is just a
lumber mill.

A.—1It is a lumber and tie mill.

Q.—So if, as Mr. Pepler stated, you took the harvest from the
freehold limits on the west side of all the merchantable timber of
six inches and above, could you have any expectation, or what would
your expectation be for the immediate future years in so far as those
limits are concerned?

A.—Those measurements of six inches and twelve inches are
figured about two feet from the soil. It would be down to six inches
on this freehold, and I would say that would be pretty clean cut,
and there would be no prospect of a crop there.

Q.—Of course, you would have the natural growth coming on
after that?

A.—But it would take a very long period.

Q.—It would take the same relative number of years to bring
growth below six inches up to six inches as it would take to bring
what was below twelve inches up to twelve inches?

A —Fifty or sixty years, possibly.

When you are cutting to six inches it is a clean cut. A country
cut to six inches is considered clean cut.

Q.—In your estimates you are giving Mr. Cross credit for prac-
tically a clean cut on his own limits?

A—Yes.

Q.—At what do you estimate the amount of timber on the free-
hold land; that is, on the west side?

A.—The amount of timber on the freehold in the Township of
Hull that would go to Mileage 12 is 115,000 feet; 19,000 feet of hem-
lock and 96,000 feet of hard woods.

| (%——That is, which would be applicable to the Mileage 12 mill
alone?

A.—Yes. I was talking of the freehold.

Q.—Let us make it perfectly clear. I am speaking now of the
timber on the west side of the river.

A.—Yes, I understand.

Q.—What was your estimate of the total merchantable cut on all
those freehold limits on the west side of the river?

Witness: Do you want it including what would go to Mile-
age 127

Counsel: Yes, both Mileage 12 and Farm Point.

A.—310,000 feet, total.
Q.—That is, taking everything six inches and over?
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A.—Yes.

Q—How much of that 310,000 feet would, in your opinion,
naturally go to the Mileage 12 mill?

A—To the Mileage 12 mill on the Gatineau, there would be
115,000 feet; 19,000 feet hemlock and 96,000 feet of hard woods.

Q.—What quantity would be applicable to the Farm Point mill?

A.—50,000 feet of hemlock and 145,000 feet of hard woods;
195,000 feet in all.

Those do not include the cutting rights—freehold only.

Q.—Can you tell us what he might get by cutting the freehold
rights?

A.—The freehold lots on which there are cutting rights all go to
Farm Point.

Q.—And amount to how much, in feet?

A.—There 1s a quantity of 556,000 feet.

Q.—That is on limits on the west side which he does not own
but on which he has cutting rights?

A.—Freehold lots.

Q.—And they could be cut to six inches?

A.—It depends on the contract with the owner.

Q.—You have assumed they could be cut to six inches?

A—Yes.

Q.—What is the grand total, therefore, of all available wood on
the western side of the river, in Mr. Cross’ own limits, and in those
upon which he has the right to cut?

A.—886,000 feet.

Q.—You have had a long experience in lumber and timber with
the Laurentide Company, Price Brothers, and for yourself?

A.—Yes.

Q.—I would like to give every possible advantage I can to Mr.
Cross in respect of the possibility of available wood. Do you hon-
estly believe that on the limits which have been set out on the plan
Exhibit D-177 on the west side of the river, the estimates which you
have given are fair and honest figures of the available wood either
belonging to Mr. Cross or that he may have the right to take from
the limits of others on the west side of the river, converted into feet
board measure?

A—Yes.

BY THE COURT:

Q.—Do you call them freehold lots?
A.—Freehold on the west side. Cutting lots and freehold lots.

BY MR. KER (continuing):
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Q.—Approximately 700,000 feet of the 866,000 feet would be
available to go to the Farm Point mill?

A.—750,000 feet.

Q.—Which would go to the Farm Point mill on the west side of
the river?

A—Yes.

Q.—Speaking of the limits on the east side of the river as Gov-
ernment limits: they are not owned in freehold, but they are a part
of the mill? They are limited to a twelve-inch cut. Those are all
Government licenses on the east side of the river?

A —Yes.

Q.—And on those licenses nothing below twelve inches is
allowed to be cut?

A.—Those are the Regulations.

Q.—Looking at those limits on Exhibit D-177, and having in
view the ordinary rules which are carried on through the industry of
lumbering, would you say from what lots on the east side of the river
you would reasonably expect to take wood to the Farm Point mill,
and what others could not reasonably be expected to contribute to
the Farm Point mill?

A.—There are lots in the western section of Range 1, Range 2,
Range 3 and four half lots in Range 4 from which timber could be
hauled to Farm Point—a distance of four to nine miles—crossing the
Gatineau River. The logs would have to be hauled uphill to be
hauled to the Farm Point mill.

Q.—Can you say in a general way to what lots you refer as bheing
likely to send wood to the Farm Point mill?

A.—No. 10, No. 11, and the north part of No. 13, in Range 1;
the south part of lot 10, the south part of lot 11, all lot 12, and the
north part of lot 13, in Range 2; lot No. 13 in Range 3; the south half
of lot No. 10, the south half of lot No. 11, the south half of lot No. 13,
the south half of lot No. 14, and the west half of the north part of
lot No. 14—could be hauled to Farm Point.

Q.—And that would involve a haul of what distance?

A.—From four to nine miles.

Q.—From four miles for the nearest ones, to nine miles for the
farthest away?

A—Yes.

Q.—Why do you not refer to the upper lots as being applicable
to the Farm Point mill?

A.—On Ranges 5, 6 and 7 of Wakefield, the water of those lots
does not flow to this location; it flows over towards Alcove.

Q.—The water for the lots in Ranges 5, 6 and 7 are not tributary
to the Gatineau at all?

A.—They are tributary to the Gatineau, but the haul would
have to be uphill. There is a rise between this spot and Farm Point.
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Q.—I am referring to those lots shown on the right hand corner
of the plan.

A.—The east end of the range of lots would fall to the Blanche
River.

Q.—From your long experience would you consider it econom-
ical, sound, or possible, to use the wood on those limits in Ranges 5
6 and 7 for the Farm Point mill?

A.—No.

Q.—Taking the wood on the Crown limits (which you said
would involve a haul varying from four to nine miles) which might
be made applicable to the Farm Point mill, have you estimated the
number of feet there would be there?

A.—Yes. The quantity that would go to Farm Point off Ranges
1. 2, 3 and 4 would be 244,000 feet.

Q.—That would be the quantity on the east side of the river
which could possibly be brought to Farm Point economically?

A.—Not too economically, but it could be brought.

Q.—It could be done?

A—Yes.

Q.—Added to the total of the west side lots, how much does that
leave in wood tributary to the Farm Point mill, on both sides of
the river?

A.—That is including the cutting leases, the freehold on the
west side of the river, and the Crown Licenses on the east side of the
river, which could be hauled there—995,000 feet.

Q.—Is that after deduction of the Mileage 12 lots?

A.—Yes. '

Q.—It is just Farm Point?

A.—Just Farm Point.

Q.—1 suppose in addition to that Mr. Cross could buy a certain
amount of timber?

A.—1 really do not know if it could be purchased or not. It is
a summer residence country, and it is settled with farmers, and I
imagine the people who owned timber around there are not very
liable to want to see i1t sawn up.

Q.—Is there a very great supply?

A.—There is a small supply.

Q.—I think Mr. Pepler estimated there might be from five mil-
lion to nine million feet available that could economically be brought
to Farm Point and manufactured there—apart from the wood on
Mr. Cross’ limits. Can you express any opinion as to that estimate?

A.—There might be that quantity available, but I doubt very
much whether it could be bought.

Q.—In any event, apart from the 995,000 feet you speak of,
the remainder of any wood he might use would have to be pur-
chased?

’
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A —Yes.

Q.—T think yesterday afternoon we discussed the capacity of
this mill, and you mentioned as an estimate for 150 days of run,
which would be the normal run for any mill of that kind . . ...

Mr. St. Laurent: I object to the form of the question. We do
not agree with my learned friend’s statement that 150 days would
be the normal run for any mill of that kind.

BY MR. KER (continuing):

Q.—In your opinion, what is the normal amount of lumber that
mill would take care of? I think you spoke about it yesterday, but
perhaps you might repeat what you said. How many feet of lumber,
board measure, would it take care of?

A —T1 said if the mill was efficiently run it should saw 1,800,000
feet of lumber in the season.

Q.—That was on the basis, I think, of 12,000 feet a day?

A.—12,000 feet a day.

Q.—For 150 days?

A—Yes.

Q.—1Is that the normal way a mill of that kind would be run
in any circumstances? Would it run for more than 150 days in a
year?

A.—Usually the hardwood lumber is sawn in winter in mills,
but this hardwood has been driven in Meach Brook, so they saw
there in the summer time. The mill is not rigged for winter sawing.

Q.—The mill is not equipped to operate in winter?

A.—No.

Q.—I think you stated it was divided into two operating sec-
tions; one applicable to the lumber, and the other applicable to ties?

A.—There is a saw for ties, and one for lumber.

Q.—What did you state to be the tie capacity?

A.—Around 40,000 a year.

Q.—Of 150 days?

A.—Yes.
Q.—At the rate of 250 ties a day?
A—Yes.

Q.—In your opinion, how long would Mr. Cross be able to feed
his own mill with lumber from the limits he owns and controls, and
which eould be brought to Farm Point?

A.—If the mill was run to capacity in ties and lumber, it would
require three million feet a year of logs to operate. The quantity we
find he owns, and has cutting rights on, coming to there, is one
million feet.

Q.—So0 he would have to buy wood to keep his mill going?
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A.—Yes.
Q.—You have examined the mill?
A —Yes.

Q.—You knew it had been burned down in 1928, I think, and
was rebuilt?

A.—I heard Mr. Cross state in his evidence here that the mill
had been rebuilt in 1928,

His Lordship: It was burned in 1928, and rebuilt?

Mr. Ker: Rebuilt in the same year, your Lordship.
BY MR. KER (continuing):

Q.—I think you have told us the capacity of that mill works
out at 1,800,000 feet of lumber per year? .

A—Yes.
Q.—And 40,000 ties?
A.—Yes.

Q—Would you give His Lordship your opinion and estimate
of the earning power of the mill at that capacity?

A.—It is an opinion of my own that I would give, because the
mill was not operating when I was there. I have to form my own
opinion as to the cost of the logs.

I would say there would be a possible profit of $2.50 a thousand
feet on the lumber.

Q.—How much would that work out to in dollars and cents, if
the mill were run to capacity?

A.—$4,500.00.

%—’%‘{hat is taking the figure of $2.50 a thousand feet?

—Yes.

Q.—In your opinion, would that be a reasonable profit to make
with that mill?

A.—I was estimating that as 1926 sawing.

Q.—How would that compare with your own experience under
the same conditions?

A—It is from experience I have had that I made that price
of $2.50 profit—the cost of logs, the sawing of the lumber, and the
shipping out. A net profit of $2.50 would be all that could be ex-
pected.

Q.—That 1s your honest opinion of what could be made out of
that mill per thousand feet board measure?

A—Yes.
Q.—And, at capacity, 1t would be $4,500.00?
A.—Yes.

Q.—What would be a fair profit on the ties?
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A.—The ties I figured at six cents profit per tie.

Q.—How would that work out?

A.—40,000 ties would be $2,400.00.

Q.—$2,400 a year?

A—Yes.

Q.—I think you made some reference to the tie market being
perhaps spotty at times, and the railroads not buying every year.
What would you think would be the average per year, taking every-
thing into consideration? Would the figure of $2,400.00 you have
mentioned be a fair average to be made out of ties each year?

A.—No, I do not think a tie contract could be expected except
possibly every three years.

Q.—In your opinion, what would be the average profit to be
expected from ties each year?

A.~—1 should say on an average $1,500.00 profit.

Q.—%$4,500.00, plus $1,500,00. would make a total of approxi-
mately $6,000 profit out of that mill?

A.—$6,000.00.

Q.—I would like to have it perfectly clear. Is that giving eon-
sideration to every normal thing which would enter into the opera-
tion?

A.—Yes; it is my fair opinion, quite disinterested, of what I
consider could be made out of that mill running to capacity.

Q.—If you wanted to purchase that milling industry of Mr.
Jross at Farm Point, what steps would you take to form an idea
as to what should be paid for it?

A.—My first enquiry would be the standing timber behind the
mill. If T want to purchase a mill, my first enquiry would be as to
the standing timber behind it.

Q.—Your first thought would be the timber?

A.—What timber is available to operate the mill, and what
timber the millowner owns. _

Q.—Let us assume you found plenty of timber behind the mill,
and realizing the mill had a capacity such as you speak of, and an
earning capacity of $6,000 a year. What return would you expect
on the money you invested in that saw mill?

A.—The lumber business is a risky business, and the timber
limits back of the mill depreciate as the timber is cut. Less than 15
per cent or 20 per cent return on a property of that kind would not
be good business.

Q.—You would expect a return of at least 15 per cent on your
money ?

A.—At least.

Q.—Having in view the risks you are running, the depletion of
your limits as time went on, and the depreciation, ete., on your
property?
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A.—Yes.

Q.—Assuming there was plenty timber behind the mill to oper-
ate, what would you consider to be the value of the industry as an
industry, in 19267

A.—$6,000 revenue, at 15 per cent return, would be $40,000.

Q.—That 1s your honest opinion of what would be the normal
price for that whole industry if there was plenty of wood behind it?

A.—If there was timber to run the mill for a period of years.

Q.—Would that include the timber?

A.—That would include the timber.

Q.—I would like to put you what may be, in a sense, a hypo-
thetical question.

Let us assume that you were the owner of this mill, just as it
stands: knowing what you know about the timber behind it; know-
ing the property; knowing the physical capabilities of the mill;
knowing what you would expect to get in the way of yield on your
money—if the Gatineau Power Company had come to you in 1926,
and said: “ We have to put the water in this river up to elevation
321.5. This will mean that half of your piling ground is going to be
submerged, or affected by seepage or otherwise. We frankly admit
that. Now, we would like to make an arrangement with you to com-
pensate you for the loss and inconvenience we are going to cause
you. We also have to submerge other pieces of land which are not
essential to your business, although they belong to you. We are also
going to affect a few small dwellings. The essential part is your
piling ground ”. What is your honest opinion, as a disinterested
person who has had a large experience in this business, as to a fair
compensation you should get from the company—put yourself in
Mr. Cross’ place.

His Lordship: That is, the whole compensation?

Mr. Ker: I am looking at it from the point of view of the
prejudice the lumber business is suffering. I do not know whether
Mr. Small has made an estimate in regard to the other pieces, which
do not really affect the lumber business.

BY MR. KER (continuing):

Q.—If you were in Mr. Cross’ position, in your opinion what
would you consider to be the prejudice to the lumber business? In
other words, what would you think it would be fair for you to ask
this company, or what would you think it would be fair for the com-
pany to pay you for the prejudice you suffered by reason of the
piling ground being affected?

A—If T owned that property, and there was timber I could
purchase to continue operating it, I would expect my piling ground
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to be raised so that it would not be affected by the raising of the
water, and I would expect a compensation for the time I was dis-
turbed while that ground was being raised.

Q.—Am T to understand you as saying that what you think as
reasonable is restoration into the same position as it was before, or
the cost of restoring to the same position as it was before?

A.—Raising the piling ground so that it would not be affected
by the raising of the water in the river.

BY THE COURT:

Q.—And any inconvenience that might be suffered?

A.—During the time it was being filled. There is no incon-
venience, that I can see, above the piling ground. The mill can
operate just the same. It is the piling ground and the railroad track
that are going to be affected by this raising of the water.

BY MR. KER (continuing) :

Q.—You would, therefore, say to give him the cost of making
as good a piling ground, or a better piling ground, and you would go
further and say “ I want something in addition to that. I have been
put to inconvenience, or I have to get a contractor to raise this
piling ground ”.

A—Yes.

Q.—In your honest opinion what do you think he should get
over and above the cost of raising the piling ground? Put yourself
in his position.

A.—The duration of filling that piling ground, I should not
think would take over a month’s time. During that month there
would be disturbance if shipping and so on was taking place. There
would be disturbance by the gravel being brought in.

Q.—And dust flying about a little?

A.—No, I do not imagine there would be any dust.

There would be disturbance during the building of the raised
portion. The length of time of the disturbance would, of course,
depend upon how quickly the work was done. T imagine it could be
done inside of a month.

Q.—If you were in Mr. Cross’ place, what do you think would
be a fair addition to the cost of that work to compensate him for
the inconvenience?

BY THE COURT:

Q.—In other words, what would you accept?
A —If the work was done in the winter time, I should think
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$500 compensation would be sufficient. If it was done in the summer
time, while there i1s more going on in shipping, $1,000 for that
month’s disturbance should be sufficient.

Q.—That is just for the disturbance?

A—Yes.

BY MR. KER (continuing):

Q.—In other words, you would be prepared to accept what was
shown to be the cost of filling it to return it to as good or better con-
dition, plus the figure you have just mentioned?

A —Yes.

Q.—You honestly believe you would be prepared to accept that
yourself, if you were in Mr. Cross’ position, and basing yourself
upon your experience?

A—Yes. I feel if the water had to be brought up it would be
something that would have to be put up with. The ground could be
raised so that it would not be affected by the water. During the time
of raising, the amounts I have mentioned should be sufficient com-
pensation.

Q.—Of course, it is only fair to point out to you that the rais-
ing of the water would affect other properties in addition to the
piling ground?

A.—1TI am not speaking of those. I am speaking only of the pil-
ing ground and the railroad track.

Q.—Would you consider there was any other prejudice suffered
by the business after that piling ground had been raised? Apart
from the inconvenience you speak of? Would you consider there was
any other serious prejudice or serious damage caused to the business
itself if the piling ground were restored?

A.—Not the operating of the business.

Q.—As a matter of fact, the mill can run just as successfully
with the water there as it did before?

A.—The mill is quite elevated above it.

Q.—And the source of its motive power is intact?

A —Yes.

Q.—And with the restoration of the spur, and the trestle, and
the piling ground, there would be no reason for it not to operate just
as successfully as it did before?

A.—Not at all.

Q.—What was the general condition of the lumber business
about 19267

A.—The general condit