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No. 1
Amended Statement of Claim.

1. The Plaintiff is a body corporate, carrying on business
in the Town of Kapoor, in the Provinee of British Columbia.

2. The Defendant is a Railway Company, owning and oper-
ating a Railway in the Province of British Columbia.

3. The Plaintiff owns and operates a lumber mill at the
Town of Kapoor, in the Provinece of British Columbia.

4. The Defendant owns a right-of-way between the City of
Victoria, in the Province of British Columbia, and Kissinger,
in the Province of British Columbia, which right-of-way runs
through or past the Town of Kapoor, and past or adjacent to
the lumber mill owned and operated by the Plaintiff hereinbefore
referred to.

5. The Defendant owns and operates a Railwav over the
said right-of-way and hetween the said City of Victoria and the
said Kissinger.

6. On or about the 18th day of August, A.D. 1930, the De-
fendant negligently caused or permitted a fire to start upon the
said right-of-way of the Defendant, approximatelv 35.2 miles
from the ('ity of Vietoria, and at or near the Town of Kapoor
aforesaid, and the lumber mill owned and operated by the Plain-

tiff.

7. Through the negligence of the Defendant, its servants or
agents, the said fire was allowed to get out of control and escape
from the right-of-way of the Defendant, and to destroy or damage
the mill-site, mill, bridges, cars, sheds, buildings, houses, lumber
and other property belonging to the Plaintiff, whereby the Plain-
tiff suffered damages. Particulars of the negligence of the De-
fendant, its servants or agents, resulting in the said fire getting
out of control and destroying or damaging the property of the
Plaintiff, are as follows:

(a) The Defendant, its servants or agents, knowing of the
said fire upon its right-of-way, failed or neglected to take any, or
alternatively adequate steps to prevent the said fire from spread-
ing or escaping from the Defendant’s right-of-way, and doing
damage to the property of the Plaintiff.

(b) The Defendant, its servants or agents, knowing of the
said fire upon its right-of-way, failed or neglected to take any, or
alternatively adequate steps to extinguish or control the said fire.

(¢) The Defendant, its servants or agents, did not make or
cause to be made, any or alternatively an adequate patrol of its
right-of-way with a view to ascertaining the existence of, and if

In the
Supreme
Court of

British
Columbia.

No. 1
Amended
Statement
of Claim,
4th Septem-
ber 1931.
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Amended Statement of Claim.

necessary, extinguixhing or controlling any fires which might be
upon its right-of-way.

(d) The Defendant, its servants or agents, failed or neglect-
ed to maintain and keep its said right-of-way free from dead or
dry grass, weeds or other unnecessary combustible matter.

(e) The Defendant, its servants or agents, knowing that the
said fire had originated upon the Defendant’s right-of-way and
had escaped therefrom and was liable to do damage to the prop-
erty of others, and particularly of the Plaintiff, failed or negleet-
ed to take any or alternatively adequate steps to prevent the said
fire from further spreading and damaging the property of others,
and particularly the Plaintiff as aforesaid.

(f) The Defendant failed or neglected to comply with and
or committed a breach of the provisions of Order 362 of the Board
of Railway Commissioners for Canada, and particularly Sections
7,9, 10, 12 and 14 of the said Order, in that it

1. Permitted fire, live coals or ashes to be deposited on its
track or right-of-way without the same being extinguished im-
mediately thereafter.

9. Did not take all reasonable precautions to eliminate the
danger of fires being set along Railway lines by passengers and
employees throwing burning smoking materials from trains,
and particularly did not take the measures set out in the said
Section 9 or any of them.

3. Did not establish and maintain fire guards along the
route of its Railway as prescribed by the said Section 10, and par-
ticularly did not have stationed at Deerholme or Youbou, in
charge of a competent man, a fire-fighting tank car with steam
pump, hose and fire-fighting tools, and did not make adequate
provision for the prompt use of such equipment on the fire in
(uestion herein, and did not use the same upon such fire.

4. Did not provide and maintain a force of fire-fighting
rangers fit and sufficient for efficient patrol and fire-fighting duty
as required by Section 12.

5. Did not instruct and require its section men or other em-
ployees or agents to take measures to report or extinguish the fire
in question in this action as required by the said Section 14.

Particulars of the property of the Plaintiff which was dam-
aged, and the damages suffered, are as follows:

Plant ... $ 11,299.00
Rolling Stock 3,132.00
Stock in Lumber Yard and Stock on premises..... 119,088.98
Dwellings, etc. and Buildings 48,444.74
Lumber Carriers ... 2,557.06
Yard Construction 29,367.61

Lumber Carrier Garage 872.00

In the
Supreme
Court of

British

Columbia.

No. 1

Amended
Statement
of Claim,
4th Septem-
ber 1931.
--continued.
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Amended Particulars of Statement of Claim.

Plank Road .

Bridge and Trestle )

Logging Railway Bridge

Logging Railway ...

Town Water System
Lighting System ...

Fuel Oil Tank and Contents

Four Box Cars and Contents

Camp Equipment and Supplies

Sundry Plant Supplies

Damage to Timber

1,739.00
2,029.15
970.50
968.07
1,674.09
4,400.00
662.18
1,850.00
1,312.00
669.25
3,250.00

$234,285,6_3

WHEREFORE the Plaintiff claims the sum of $234,285.63

and the costs of this action.

PLACE OF TRIAL: Vancouver, B. C.

DATED at Vancouver, B. C., this 4th day of September,

A.D. 1931.
R. L. Maitland,

Solicitor for Plaintiff.

* * * * * * * *

In the
Supreme
Court of

British
Columbia.

No. 1
Amended
Statement
of Claim,
4th Septem-
ber 1931.
--continued.
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No. 2 In the
Supreme

Reply. Court of
British

The Plaintiff joins issue with the Defendant on its Defence. Columbia.

DATED at Vancouver, B. C., this 13th day of October, A.D. Reg;,)" 2
1931. 13th Octo-

ber 1931.
R. L. Maitland,
Solicitor for Plaintiff.
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No. 3 In the

. Supreme

Amended Particulars of Statement of Claim. Cguf( szf
ritt

1. Particulars of the negligence of the Defendant as alleged Columbia.
in paragraph 6 of the Statemrent of Claim herein are as follows: 3

. o ; ; : itq Amended
(a) The Defendant was negligent in using engines on 1ts Particulars

right-of-way which were liable to cause fire, without taking any or e o
adequate precautious to prevent their doing so. ment of

(b) The Defendant failed or neglected to maintain and keep %:g:{’;ﬁgth

its right-of-way free from dead or dry grass, weeds or any other 1931,
10 unnecessary combustible matter.

(¢) The Defendant failed to patrol or inspect its right-of-
way «o as to diseover and extinguish or prevent any fire thereon.

(ce) The Defendant failed or neglected to comply with and
or comniitted a breach of the provisions of Order 362 of the Board
of Railway Commissioners for Canada, and particularly Seetions
7,9, 10, 12 and 14 of the said Order, in that it

1. Permitted fire, live coals or ashes to be deposited on its
track or right-of-way without the same being extinguished im-
mediately thereafter.

20 2. Did not take all reasonable precautions to eliminate the
danger of fires being set along Railway lines by passengers and
employees throwing burning smoking materials from trains, and
particularly did not take the measures set out in the said Section
9 or any of them.

3. Did not establish and maintain fire guards along the
route of its Railway as preseribed by the said Section 10, and par-
ticularly did not have stationed at Deerholme or Youbou, in
charge of a competent man, a fire-fighting tank car with steam
pump, hose and fire-fighting tools, and did not make adequate

30 provision for the prompt use of such equipment on the fire in
question herein, and did not use the same upon such fire.

4. Did not provide and maintain a force of fire-fighting
rangers fit and sufficient for efficient patrol and fire-fighting duty
as required by Section 12.

5. - Did not instruet and require its section men or other em-
ployees or agents to take measures to report or extinguish the
fire in question in this action as required by the said Section 14.

#* * * * * * * * * *

2. The steps which the Defendant failed or neglected to take

or alternatively the adequate steps which the Defendant failed or

40 neglected to take as alleged in paragraph 7 (a) of the Statement
of Claim herein are any steps which under the circumstances
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Amended Particulars of Statement of (laim.

would have prevented the fire from spreading or escaping from
the Defendant’s right-of-way as alleged.

3. The steps which the Defendant failed or neglected to take
or alternatively the adequate steps which the Defendant failed
or neglected to take as alleged in paragraph 7 (b) of the State-
ment of Claim herein are any steps which under the circum-
stances would have extinguished or controlled the said fire as
alleged.

4. The steps which the Defendant failed or neglected to
take or alternatively the adequate steps which the Defendant
failed or neglected to take as alleged in paragraph 7 (e) of the
Statement of Claim herein are any steps which under the circum-
stances would have prevented the said fire from further spreading

and damaging the property of others, and particularly the Plain-
tiff as therein alleged.

* * * * * * * * * *

DATED at Vancouver, B. C., this 28th day of October,
A.D. 1931.

R. L. Maitland,
Solicitor for Plaintiff.

In the
Supreme
Court of

British

Columbia.
Amended
Particulars
of State-
ment of
Claim, 28th
October
1931—con-
tinued.
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No. 4

Order.
IN CHAMBERS v
BEFORE THE HONOURABLE} gues‘ﬁ’ the 12“;93_)
THE CHIEF JUSTICE. ay of January, 1932.

* * * * * * * * * *

AND IT IS FURTHER ORDERED that the Plaintiff do
within six days from the date hereof deliver to the Defendant
further and better particulars of the statement of claim herein
in the following respects:

1. Further and better particulars of the negligence on the
part of the Defendant alleged in paragraph 6 of the Statement
of Claim, as supplemented by paragraph 1 (d) of the Plaintiff’s
particulars thereof.

2. Further and better particulars of the negligence of the
Defendant alleged in paragraph 7 of the Statement of Claim, in
the following respeects:

(a) Further and hetter particulars of the steps which the
Defendant failed or neglected to take as alleged in paragraph 7
(a) of the statement of claim to prevent the fire from spreading
or escaping from the right-of-way and doing damage to the prop-
erty of the Plaintiff,

(b) Further and better particulars of the steps which the
Defendant failed or neglected to take as alleged in paragraph 7
(b) of the Statement of Claim to extinguish or control the fire.

In the
Supreme
Court of

British

Columbia.

No. 4
Order,
12th Janu-
ary, 1932.

(¢) Further and better particulars of the steps which the |

Defendant failed or neglected to take as alleged in paragraph 7
(e) of the Statement of Claim to prevent the fire from further
spreading and damaging the property of others and particularly
the Plaintiff.

* * * * * * * * * *

“AULAY MORRISOXN”
C.J.
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No. 5

Particulars Pursuant To Order.
2. Particulars of the steps which the Defendant failed or
neglected to take as alleged in paragraph 7 (a) of the Statement
of Claim herein are as set forth in the said paragraph 7 (a), and
in paragraph 2 of the Particulars herein dated the 28th day of
October, A.D. 1931, and as follows:

(a) The Detendant did not extinguish or control the said fire
or prevent the same from spreading or escaping and doing dam-
age.

(b) The Defendant did not cause the =aid fire to be watched
or patrolled.

(¢) The Defendant did not keep sufficient men in attendance
at the =aid fire to keep it under control or to extingunish the same
or prevent it from spreading or escaping and doing damage, or
any nien in attendance at all.

(d) The Defendant did not have or keep in readiness in the
vicinity of the said fire, any of its fire-fighting equipment.

(e) The Defendant, having caused men to go to the scene of
the fire, did not cause such men to extinguish, control or fight the
said fire or prevent the same from spreading or escaping and
doing damage, but on the contrary withdrew the said men with-
out doing or causing to be done anything to extinguish, fight or
control the said fire, o1 prevent the same from spreading, escaping
or doing damage, and left the said fire burning.

(f) The Defendant did not put any water, dirt or any other
substance on the said fire which would have or might have extin-
guished or controlled it, or prevented it from spreading. or escap-
ing and doing damage, or made any effort or attempt to do so.

(g) The Defendant did not cut any fire guards or take any
other steps whatsoever to control the said fire or prevent it from
spreading or escaping or doing damage.

(h) The Defendant did not use upon or apply to the said
fire, any of the equipment in its possession, the use of which might
have controlled or extinguished the said fire or prevented the same
from spreading or escaping or doing damage, and particularly
did not use its tank car for the purpose of controlling and extin-
guishing the said fire or from preventing it from spreading, escap-
ing or doing damage.

(i) The Defendant did nothing whatsoever relative to the
said fire, with a view to controlling or extinguishing the said fire,
or preventing it from spreading, escaping or doing damage, or
which might tend to control or extinguish the said fire, or prevent
it from spreading, escaping or doing damage.

3. Particulars of the steps which the Defendant failed or
neglected to take as alleged in paragraph 7 (b) of the Statement

In the
Supreme
Court of

British

Columbia.

No. 5
Particulars
pursuant to
Order,
18th Janu-
ary, 1932.
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Particulars Pursuant to Order.

of (‘laim herein, ave as set forth in the said paragraph 7 (b) and
in paragraph 3 of the Particulars herein dated the 28th day of
October, A.D. 1931, and as set forth in sub-paragraphs (a) to (1)
of paragraph 2 hereof.

4. Particulars of the steps which the Defendant failed or
neglected to take, as alleged in paragraph 7 (e) of the Statement
of Claim herein, are as set forth in the said paragraph 7 (e) and
in paragraph 4 of the Particulars herein dated the 28th day of
October, A.D. 1931, and as set forth in sub-paragraphs (a) to (i)
ot paragraph 2 hereof.

* * * * * * * * * *

DATED at Vancouver, B. C., this 18th day of January,
A.D. 1932.

R. L. Maitland,
Solicitor for Plaintiff.

* * * * * #* * * * *

In the
Supreme
Court of

British
Columbia.

No. 5

Particulars
pursuant to
Order,

18th Janu-
ary, 1932.
--continued.
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No. 6
Amended Defence.

1. The Defendant specifically denies each and every allega-
tion of fact contained in paragraph 1 of the Statement of Claim.

2. The Defendant specifically denies each and every allega-
tion of fact contained in paragraph 2 of the Statement of Claim.

3. The Defendant specifically denies each and every allega-
tion of fact contained in paragraph 3 of the Statement of Claim.

4. The Defendant specifically denies each and every allega-
tion of fact contained in paragraph 4 of the Statement of (laim.

5. The Defendant specifically denies each and every allega-
tion of faet contained in paragraph 5 of the Statement of Claim.

6. The Defendant specifically denies each and every allega-
tion of fact contained in paragraph 6 of the Statement of Claim
and in particular (but without prejudice to the generality of the
foregoing denial) the Defendant denies that any fire started on its
right-of-way at or ncar the Plaintiff’s lumber mill at Kapoor,
B. C., on the 18th day of August, 1930, or at any other time, and
deniles that any such fire wax caused or permitted by the Defend-
ant either negligently or otherwise.

7. The Defendant specifically denies each and every allega-
tion of fact contained in paragraph 7 of the Amended Statement
of Claim and in particular (but without prejudice to the general-
ity of the foregoing denial) denies that any fire started on the
Defendant’s right-of-way at or near Kapoor, B. C.; and denies
that any such fire wax allowed to get out of control and eseape
from the right-of-way of the Defendant; and denies that any such
fire destroyed or damaged any mill-site, mill, bridges, cars, sheds,
buildings, houses, lumber or any of them. or any portion thereof
or any other property, and denies that the property alleged to
have been destroyed or damaged or any of it belonged to the
Plaintiff ; and denies that the Plaintiff suffered damage by reason
of any such fire.

8. The Defendant specifically denies each and every allega-
tion of fact contained in the particulars of the alleged negligence
of the Defendant set forth in paragraph 7 of the Amended State-
ment of Claim, and in particular (but without prejudice to the
generality of the foregoing denial) denies that the Defendant
was guilty of the alleged or any negligence; and denies that the
Defendant had any knowledge of any such fire upon its right-of-
way ; and denies that the Defendant failed or neglected to take
any or, alternatively, adequate steps to prevent” any such fire
from spreading or escaping from the Defendant’s right-of-way
and doing damage to the property of the Plaintiff; and denies

In the
Supreme
Court of

British

Columbia.

No. 6
Amended
Defence,
16th March,
1932.
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Amended Defence.

that it failed or neglected to take any or, alternatively, adequate
steps to extinguish or control any such fire; and denies that it
did not make or cause to be made any or, alternatively that it
made or caused to be made an inadequate patrol of its right-of-
way with a view to ascertaining the existence of, and, if necessary,
extinguishing or controlling, any fires which might be upon its
right-of-way; and denies that it failed or neglected to maintain
and keep its right-of-way free from dead or dry grass, weeds or
any other unnecessary combustible matter; and denies that the
Defendant knew that any such fire originated upon its right-of-
way or had escaped therefrom or that any such fire was liable to
do damage to the property of others and particularly of the Plain-
tiff ; and denies that the Defendant failed or neglected to take any
or, alternatively, adequate steps to prevent any such fire from
further spreading and damaging the property of others, and par-
ticularly the Plaintiff as aforesaid, and denies that the Defend-
ant failed or neglected to comply with or committed a breach of
sections 7, 9, 10, 12 and 14 of Order 362 of the Board of Railway
Commissioners for Canada or any of the said sections, or any
provisions of the said Order, and denies that it permitted fire,
live coals or ashes to be deposited on its track or right-of-way,
and denies that it did not take all reasonable precautions to
eliminate the danger of fires being set along the railway by pas-
sengers and employees throwing burning, smoking materials from
trains and denies that it did not take the measures set out in the
said section 9 of the said Order, and denies that it did not estab-
lish and maintain fire guards along the route of its railway as
prescribed by Section 10 of the said Order and denies that it did
not have stationed at Deerholme or Youbou in charge of a com-
petent man a fire fighting tank car with steam pump hose, and
fire fighting tools, and that it did not make adequate provision
for the prompt use of such equipment on the fire in question
herein, and denies that it did not provide and maintain a force of
fire fighting rangers fit and sufficient for efficient patrol and fire
fighting duty as required by Section 12 of the said Order, and
denies that it did not instruect and require its section men or other
employees or agents to take measures to report or extinguish the
fire in question in this action.

9. In the alternative, if any fire was started on or about
the 18th day of August, 1930, at or near Kapoor, B. C. (which is
denied) the same was not and could not have been caused by the
Defendant.

10. In answer to the whole of the Statement of Claim and
in the alternative, the Defendant says that on the 18th day of
August, 1930, at about mid-day, Norman S. Fraser, the Defend-
ant’s Assistant General Agent having charge of and supervision

In the
Supreme
Court of

British

Columbia.

No. 6

Amended
Defence,
16th Mareh,
1932,
--continued.
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Amended Defence.

over the Defendant’s right-of-way in question herein, with head-
quarters at the ('ity of Victoria, was verbally notifiel by W. N.
Campbell, an officer of the Forest Branch of the Department of
Lands of the Province of British Columbia, that a fire had broken
out at or near the Plaintiff’s mill at Kapoor, B. C., and thereupon
the said Defendant’s Assistant General Agent proceeded from
the said City of Victoria to Kapoor, B. C. with a crew of men
adequate to fight and control any such fire. Upon the arrival of
the said Defendant’s Assistant General Agent at the office of the
Plaintiff at about 4 o’clock in the afternoon, he was met by one
James Dunn, Assistant Forest Ranger, who informed the said
Defendant’s Assistant General Agent that he had taken charge
of the work of controlling and extinguishing the fire in question,
whereupon the said Dunn, accompanied by the Defendant’s.
Assistant General Agent, proceeded to the scene of the fire, and
made an inspection of the state and area of the said fire. At the
conclusion of the said inspection the Defendant’s Assistant Gen-
eral Agent proffered his said crew’s assistance for the purpose
of fighting the fire, whereupon the said Dunn made a further
inspection of the said fire and thereafter decided that the said
crew were not required and so informed the said Assistant Gen-
eral Agent and instructed the said Assistant General Agent to
order his men to return to their respective posts. The said Dunn
further stated to the said Assistant General Agent that he with
other men, being employees of the Plaintiff, whom he had avail-
able for such purpose, and who were then engaged in controlling
and extinguishing the said fire under the direction of the said
Dunn, could handle, control and extinguish the fire without the
assistance of the Defendant or its said crew of men. As a result
of the verbal assurance of the said Assistant Forest Ranger that
he would take charge of and control the said fire and would not
need the Defendant’s said crew, the said crew was withdrawn
and sent home.

11. In further answer to the whole of the said Statement
of Claim, and in the alternative the Defendant says that on the
19th day of August, 1930, the said Defendant’s Assistant General
Agent and also one George A. Roberts, the Defendant’s des-
patcher, both acting and inquiring on behalf of the Defendant
concerning the said fire, were verbally informed and assured by
one Cowan and one Smith or one or other of them, employees and
agents of the Plaintiff and acting for it in that behalf, that the
said fire did not constitute any danger to the Plaintiff’s buildings,
mill or other property, and that the Plaintiff’s employees were
fighting the fire and had the same well under control. The said

information was given by telephone from the mill at Kapoor at

about two o’clock in the afternoon.
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12. In further answer to the whole of the Statement of

-Claim and in the alternative, the Defendant says that subsequent-

ly in the afternoon of the 19th day of August, 1930 the said Assis-
tant General Agent by way of further precaution proceeded to
Kapoor and with a considerable crew of the Defendant’s men
took part in fighting a fire which was burning in the neighbour-
hood of the said mill and which had been allowed to pass out of
control by the Plaintiff’s negligence and in the cirecumstances
herein set forth. The said erew consisted of ten track men and
five of the train crew and the part taken in fighting the said fire
consisted of cutting fire trails south of the lumber yard to the
East and West of the track.

13. In the further alternative, if any damage occurred by
reason of a fire at Kapoor, B. C. (which is denied), such damage
was caused not by a fire set out or started by the Defendant but
by a fire of unknown or incendiary origin started or set out by
parties unknown to the Defendant and which proceeded from
directions north and northeast of the lumber piles of the Plaintiff.

14. In the further alternative, the Defendant says that if
any damage was sustained by the Plaintiff by reason of a fire
(which the Defendant denies), such damage was caused or mater-
ially increased by an explosion or explosions of dynamite pur-
posely or negligently placed by parties unknown to the Defendant
under or amongst the lumber piles of the Plaintiff.

15. In the further alternative the Defendant says that if
the alleged or any damage was caused by a fire started by any
locomotive of the Defendant (which is denied) the Defendant’s
locomotives and appliances were modern and efficient and the
Defendant has not otherwise been guilty of any negligence; and
the total amount of damages or compensation recoverable from
the Defendant by Statute does not exceed Five Thousand Dollars
($5,000.00).

16. In the further alternative, the Defendant says that if
the alleged or any damage was caused by a fire started by any
locomotive of the Defendant (which is denied), it had used
modern and efficient appliances and had not otherwise been
guilty of negligence; the Plaintiff had insurance existing on its
property destroyed or damaged (the amount and particulars of
which are known to the Plaintiff but not to the Defendant) and
the total amount of damages sustained by the Plaintiff in respect
of the destruection or damage of its property must be reduced by
the amount received or recoverable by or for the benefit of the
Plaintiff in respect of such insurance as provided by Statute.

17. In the further alternative, the Defendant says that if
the Plaintiff suffered damage by a fire (which is denied) the same
was caused by the negligence or, alternatively, contributed to by
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the negligence of the Plaintiff, its servants, or agents.

PARTICULARS OF NEGLIGENCE OR CONTRIBUTORY
NEGLIGENCE

(a) The Plaintiff having voluntarily assumed the task of
fighting and extinguishing the said fire, and having brought the
same under proper control, took no steps, or alternatively no
adequate steps, to keep the fire from subsequently spreading,
but negligently allowed it to get out of control. Such task was
assumed by the Plaintiff by employing gangs of its own men on
Monday, the 18th of August, up until after the departure of the
said Fire Warden James Dunn, but subsequently the Plaintiff
withdrew its men, or alternatively withdrew all but an inadequate
foree of men, and left the fire still hurning and allowed it to cross
the track.

(b) The Plaintiff’s water works and water supply had been
cut off, and were not available for the purpose of extinguishing
or controlling the said fire or protecting the Plaintiff’s said prop-
erty.

(¢) The Plaintiff had brought or suffered to be brought a
quantity of dynamite into and upon its lumber yard and premises,
where the same exploded, thereby scattering and spreading the
said fire and causing the said damage or further damage by rea-
son of the fire. The total quantity of dvnamite as aforesaid is
unknown to the Defendant, but fourteen sticks of dynamite with
the caps and fuses were actually found by the Defendant under
one of the lumber piles, and at least five times that amount was
scattered about amongst the lumber piles.

18. In further answer to the whole of the Statement of
Claim and in the alternative, the Defendant says that whatever
may have heen the cause or origin of any fire, the Defendant did
all that waxs possible to control or extinguish any such fire, but its
efforts were deprived of full suecess by reason of the facts herein
set forth.

19. (a) By a contract in writing dated the 23rd day of Jan-
uary, 1928, and made hetween the Defendant and the Plaintiff
and relating to the proposed construction of a railway spur or
siding to serve a lumber mill and plant then proposed fo be built
and operated by the Plaintiff and being the lumber mill and plant
referred to in the Statement of Claim, the Plaintiff agreed to keep
tully insured all insurable buildings, goods, merchandise, and
other property in respect of which it might have an insurable
interest, wherever situated, that might be endangered by fire by
reason of the operation (negligent or otherwise) of the said sid-
ing, and to assume all loss resulting from fires or from the
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Plaintiff’s negleet or failure so to insure.

(b) By a second contract in writing dated the 8th day of
August, 1929, and made between the Defendant and the Plaintiff
and relating to the proposed construction of a second railway
spur or siding to serve the said mill premises, the Plaintiff agreed
to keep fully insured without any right of subrogation to the
insurer all insurable buildings, goods, merchandise, and other
property in respect of which it might have an insurable interest,
wherever situated, which might be endangered by fire by reason of
the operation (negligent or otherwise) of the said siding, and to
assume all loss resulting from fires or from the Plaintiff’s neglect
or failure so to insure.

(e) All the property alleged to have been destroyed or dam-
aged by the fire mentioned in the Statement of Claim was prop-
erty to which the said agreements on the part of the Plaintiff
extended.

20. No fire guards were prescribed by the Chief Fire In-
spector oi the Board of Railway Commissioners for Canada for
the railway mentioned in paragraph 5 of the Amended Statement
of Claim for the year 1930 under Section 10 of General Order
No. 362 of the said Board.

21. The fire referred to in paragraph 6 of the Amended
Statement of Claim was a fire which could be handled and extin-
guished by ordinary means without the use of the tank car or
other equipment mentioned in paragraph 7 (f) 3 of the Amended
Statement of Claim.

22. Paragraph 14 of the General Order No. 362, of the
Board of Railway (‘ommissioners for Canada or in the alterna-
tive, sub-paragraphs (¢), (d), and (e) thereof are not authorized
by the Railway Act and are invalid.

23. Regulations were made by the Chief Fire Inspector
of the said Board under the powers contained in the said General
Order and are in writing dated the 1st of March, 1930.

24. The Defendant carried out and complied with all the
provisions of the said regulations.

25.  In particular, the duty of inspection was delegated by
the said Board under the said regulations to the forestry officials
of the Province of British Columbia, and the Defendant obeyed
and acted in conformity with all the orders of the said forestry
officials.

DELIVERED the 16th day of March, 1932.

THIS AMENDED DEFENCE is delivered by Robert Wet-
more Hannington, Defendant’s Solicitor, whose address for
service is Room 217, Canadian National Railways Station, Van-
couver, B. C.
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PROCEEDINGS AT TRIAL

Before the Honourable Mr. Justice W. A. Macdonald
and a Special Jury.

Vietoria, May 16, 1932, 11 a.mn.

MR. R. L. MAITLAND, K.(',, and MR. J. G. A. HUTCHE-
SON appearing for the Plaintiff.

MR. E. (. MAYERS, K.(",, and MR. A. ALEXANDER
appearing for the Defendant.

The Jury were impaneled and sworn,
No. 7
Plaintiff’s Evidence

Mr. Mayers: I have two motions, my Lord; one is to strike
out a paragraph of certain particulars which were delivered,
aceording to my motion, on the 28th of October, 1931, but which I
think were in fact delivered after amendment—after an order of
the 15th of February, 1932. I understand that is not objected to.

The Court: It is struck out-—mno ohjection.

Mr. Mayers: My other application is to amend the state-
ment of defence by alleging with more particularity two siding
agreements which were made between the (Canadian National
Railway Company and the Kapoor Lumber Company. Your
Lordship will find in paragraph 19 of the defence reference to
these two contracts (reading it). Now that seemed to us rather
brief, and we have amplified that—we are asking for leave to
amplify that by referring to the particular words of the contract.
I might read what I am asking for, <o that your Lordship will see
that it is really nothing more than setting out the particular terms
of the contract on which we rely.

The Court: Any objection, Mr. Maitland ?

Mr. Maitland: Yes, my Lord.

The Court: Did you serve notice of motion?

Mr. Mayers: Yes, my Lord. Your Lordship will see para-
graph 2—for leave to amend by substituting the following : (read-
ing it). The amendment I am asking for refers to the two con-
tracts already mentioned in paragraph 19 of the defence. I see
that by a stenographer’s error in my notice of motion the second
contract is recited to have been dated the 8th of May ; but that is
the same contract as referred to in paragraph 19 of the defence,
and it should be the 8th of August, 1929.

Mr. Maitland: I have no objection to the change of the date.

Mr. Mayers: Your Lordship will see T am merely setting out
the proposed amendment in terms of the particular section on
which I am relying.

Mr. Maitland: May it please your Lordship; if your Lord-
ship will look at the original paragraph 19 your Lordship will
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see that my learned friend set up a certain agreement; two con-
tracts; and he said, In relation to those contracts we are taking
this position on this trial, they amount to this, that you undertook
to bear all loss resulting from fire. Now we are down to the morn-
ing of the trial, and we have gone through a great deal to get this
far; now on the morning of the trial my learned friend comes in
and says, I am taking two objections now, and the second one is
that not only did you agree to assume all loss resulting from fire,
but I am taking the position that vou also assume all loss from
neglect or failure to insure. That is an added cause of action.
There is no question abhout that.

The Court: That is an additional right of defence?

Mr. Maitland: Yes; it sets up another additional defence.
And [ do submit, when he has these agreements in his possession,
and when he sets them up in his original statement of defence,
and he brings us right down to the date of trial saying, We are
taking a certain position, and this is our position—but now he is
coming in with an entirely separate, distinet and new defence—I
submit that that should not he allowed at this time.

The Court: Why not?

Mr. Maitland: Because he should have pleaded it before.

The Court: Isit not only a question of costs? (Argument).

The Court: If I were to refuse this amendment, and the
Court of Appeal was of opinion that it was a defence that might
be set up, surely they would order a new trial. The case is of an
important nature, and there is no doubt a great deal of expense
attached to preparing for the trial. 1 bear in mind the remarks of
Chief Baron Pollock in the case of Braden v. Hyatt, 1 Hurlston
& Norman, 138, at 140. In that ease the learned J udge said, If it
should appear on the trial of a cause that defendant had a per-
fectly good defence to the action, but the pleadings did not raise
the questlon and the judge 1efused to amend the Court would
grant a new trial. That case was cited in a case I have often
referred to in the Ontario Court, of Peterkin v. Macfarlane, 4
Appeal Reports 45, at 46. The same learned Judge said in an-
other case, Other (()ll\lderdtl()lh must give way to that of granting
a fair trial. And in Re Gaboria, 12 Practice Reports, Ontario,
254, the Court said, Do justice in thl.s particular case, where there
is discretion, above all other considerations. So the amendment
is allowed, on the basis, if this be a good defence the defendant
should have the benefit of it. The question of costs is reserved,
bearing in mind the situation as to that this morning. Proceed.

Mr. Maitland opened the Plaintiff’s case.

Mr. Maitland: I think I should, if your Lordship will permit
me, file the order fixing the trial at Victoria, the action was started
in Vancouver originally (marked Exhibit 1). I would like to file
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Bal Mukand, for Plaintiff —Direct Examination.

the certificate of incorporation of the Kapoor Lumber Company,
Limited (marked Exhibit 2). Then the next exhibit, my Lord,
18 certificate of encumbrance, and attached thereto a letter from
Mr. Hannington, solicitor of the Canadian National Railway,
admitting ownership of the right of way in question in this action
(marked Exhibit 3). My Lord, I would now like to put in a letter
from Mr. Alexander, one of the Counsel for the Defendant, in
reference to the map we are using. We have agreed to this map;
we may not agree on the exact location of some of the huildings
and the platform; but subject to that, generally speaking, both
sides agree to the use of that standard map for the purpose of this
action. (Map marked Exhibit 4, and Letter Exhibit 5).

BAL MUKAND, a witness called on behalf of the Plaintiff,
being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

Q. Your full name, please? A. Bal Mukand.

Q. Where were you born? A. I was born in India.

Q. Where do you live at the present time? A. In Canada.

Q. How long have you lived in Canada? A. I have lived
in Canada since 1906.

Q. And what have you been occupied in chiefly during that
time? A. First in land clearing, since 1906.

Where did you have your experience of land clearing?

A. When 1 was working for the Canadian Pacific Railway on
Shaughnessy Heights, in Vancouver. I worked there 1906 to
the end of 1911. Then I went back to India for a trip. Then I
came hack from India in the beginning of 1914, just before the
war broke out; and ever since that time I have been engaged in
lumbering.

Q. Where, chiefly? A. In different mills, for different

companies. I worked for Sperling Lumber Company on the

Chilliwack line.

Q. Onthe B. C.line? A. Onthe B. C. line, yes. I worked
for Robert Dollar Lumber Company, Fraser Mills, Anglo-Amer-
ican Lumber Company in Vancouver, Virginia Lumber Com-
pany, Coombs, on the Island, Alberni Canal Shingle Company
Limited, Port Alberni, Great Central Sawmills, Limited, Great
Central, B. C., Alberni Pacific Lumber Company, Port Alberni,
Mayo Lumber Company, Duncan, and Kapoor Lumber Company.

Q. Now what was your capacity in those various mill opera-
tions, or lumbering operations you were connected with? A. I
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Supreme

started as mill hand first, and tallyman, grader, mill foreman, Cgr“i';fsgf

superintendent, and manager. _ Columbia.

Q. What was your occupation at Kapoor? A. Superin- —

tendent of the mill. No. 7
Q. What interest have you got in the Kapoor Lumber Com- %&g‘;ﬁe“

pany now? A. I have no interest in the Kapoor Lumber Com- j¢,"/, %5th
pany. May, 1932.

Q. When did you cease working for them? A. I ceased —
working for them in September, 1930. Bal

. Now the fire in question in this action was started on g;;‘;i’:a

what date? A. It was started on the 18th of August. tion,
Q. That was on the Monday? A. Monday. —-continued.
Q. 19307 A. 1930.
Q. You quit the 18th of August? A. No, I quit in Septem-
ber.
Q But the fire was on the 18th of August? A. Yes.
And you quit the next month? A. Yes.
Who were the owners of this Kapoor Lumber Company,
lelted do you know? A. 1 think Kapoor Singh and Mayo
Singh.

Q. They are both Hindus, are they? A. Yes.

Q. How long had you been working with the Kapoor Com-

@@'

- pany before the 18th of August, 19302 A. I started to work for

them in May, beginning of May, 1928.

Q. In what capacity? A. Superintendent.

Q. And was that your position at the time of the fire?
A. Yes.

Q. As superintendent you had control of what? A. Con-
trol of the mill, chiefly, operation of the mill.

Q. Now what were they doing when you joined them in
1928, how far had they advanced with their operations at that
time? A. They were building the mill at that time.

. And did you take part in supervising the construetion
of the mill, and that sort of thing? A. Yes, I did.

Q. Now you remember the month of August, 19302 A. Yes.

Q. Can you tell us, taking first the middle of August, 1930,
what the weather conditions were as to dryness at that time?
A. Yes, it was very dry.

Q. What about it? A. The weather was very dry during
that month.

Q. How long had it been dry before the fire, can you re-
member? A. I think for quite a while.

Q. You know the C.N.R. right of way—that is I am speak-
ing of their main line, not their spurs; you know the C.N.R. right
of way through Kapoor? A. Yes.

Q. I think it is called C.N.P.; when I used the word C.N.R.
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1 mean the defendant—a subsidiary name is used.

Mr. Mayers: Yes, they always call it the C.N.R.; we know
what you are referring to.

Q. You are familiar with their right of way? A. Yes.

Q. And do you know at what point the fire started on the
18th of August? A. Yes.

Q. How far, where would it be in relation to Kapoor and
Victoria? A. It would be towards Vietoria from Kapoor.

. And how far away from the mill at Kapoor was it that
this fire started, about? A. One-third of a mile.

Q. Now had you any other fire around there within a few
days of that fire on the Monday the 18th? A. Yes, we bad an-
other fire besides this fire on the 16th.

Q. And where was it? A. This was on the Canadian Na-
tional right of way.

Q. And what happened to that fire, the one of the 16th¢?
A. We put it out.

Q. And who had charge of these operations putting it out?
A. Nuranjan Singh; I put him in charge of the men fighting.
But of course 1 was in charge of the whole operation.

. You were satisfied that you put that fire out on the
Saturday? A. We put that fire out Saturday morning, yes.

Q. Were you down there again on Sunday? A. I was
down there again on Sunday.

Q. Were there any signs of fire there on Sunday? A. No.

Q. And where was it that this Saturday fire was? A. This
Saturday fire was about 250 feet away from the Monday fire to-
wards Victoria.

Q. That is 250 feet further away from the Kapoor mill
than the Monday fire? A. Yes; on the upper side of the track.

. On the upper side of the track, by that you mean the
right or left? A. Going towards Vlctorla, on the left.

Q. Just a minute, I am talking about going from Victoria
to Kapoor. A. That would be on the right.

Q. On the right hand side? A. On the right hand side, yes.

Q. When was your attention first called to a fire on the
Monday? A. During the noon hour, when I was in the mill.

Q. Will you come over here now to this map, please. Now

you have seen this Exhibit 4 before, have you? A. I think I
understand it all right.

Q. Just look at that map and study it for a moment. 1
want you tQ mark where it was that the fire was first noticed
by you on the Monday. I want you to study that plan, so that
you will know exactly what you are looking at, and those differ-
ent points on it. A. What is the scale of this plan“l

Mr. Maitland: Do you know the scale, Mr. Alexander?
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Mr. Alexander: One hundred feet to the inch.
A. 100 feet to the inch (marking plan).

Q. Now.will you mark **A" there, please, in that red semi-
circle, A; you say that is where you found the fire on Monday?
A, Yes.

Q. What was the condition at that time of this right of way
of the Canadian Northern along there between 35 and 36, and
particularly where you found that fire at that time? A. The
condition on that right of way was not very good at the time.

Q. Why; what was there? A. Well, there were quite a few
dry rotten old ties scattered around here where this fire was burn-
ing.

Q. Rotten old ties? A. And dry grass, weeds and some old
logs.
Where else did you see any ties along the line? A. I
saw them all along the Canadian National line.

Q. What kind of ties? A. Rotten old ties taken out of the

track and left there on the right of way.

Q. Now when you came across this fire on the Monday what
time was it that you went down there? A. About one o’clock.

Q. Did you find any ties burning then? A. Yes, I found
the ties burning then.

Q. And what was the area of that fire in relation to their
railway track, their actual railway track, how far from it did
this fire extend? A. You mean at the time I went there?

Q. Yes, at the time when you went there, how far was the
fire away from the railroad track? A. Roughly about fifteen
feet from the railway track; you know, in the hollow.

Explain to the jury where the hollow is? A. The hol-
low is right about here (indicating).

Q. Now you know the extent of their railway right of way,
50 feet on either side of the centre line? A. Yes.

Q. Can you say whether that fire was entirely on their right
of way or not? A. It was entirely on their right of way at the
time when I went there.

Q. Going from Victoria to Kissinger, that is the way you

- go (indicating)? A. Yes.

Or to Kapoor—here is your rock cut here? A. Yes.

Q. As you approach the rock cut, on the right and on the
left, is one side higher than the other—in the land, I mean?
A. The right side is higher than the left side.

. That would be beyond this gulch that you mention, this
hollow, would it? A. Yes.

Q. What did you do when you got there around one o’clock
and saw that fire, what did you do then? A. I went down there
with my men, and put one man in charge of that gang, and we
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put one dozen men to cut a fire trail around that fire, and one
dozen men with huckets and shovels to put it out.

Where did they get their water? A. From Sooke River.

Q. This is Sooke River down here? A. Yes.

Q. A dozenmen? A. A dozen men carrying water.

Q. And how long were these men there? A. They were
there until six o’clock.

Q. And how long were you there? A. I didn’t stay there
all the time; I went down to the fire three or four different times,
back and forward between the mill and the fire.

Q. They were really under your direction then? A. Under
my direction.

And what did you do in the way of general directions to
them as to fighting that fire, what policy did you work under
there? A. I had two dozen men there altogether, and 1 put one
dozen men to cut a fire trail around the fire, and one dozen to
fight, with shovels and buckets of water.

Q. When you were not there who did you bave in charge?
A. Nuranjan Singh in charge, the yard foreman.

. What were they able to do in their fire fighting by using
shovels and buckets? A. They had the fire trail finished be-
tween four o’clock and five o’clock, but they could not put the fire
out with water or with dirt.

They couldn’t put the fire out? A. No.

Q. With the buckets and with dirt? A. No. But they had
the fire under control between four and tive o’clock, on account of
having the fire trail cut around the fire.

Q. Do you know Mr. Fraser of the C. N. R.? A. I know
him.

Q. What is his position, do vou know? A. T think Super-
intendent.

Q. Did you see him there at all that day? A. I think I saw
him from far away, ves.

Q. Was he in the vicinity of the fire? A. Yes, he was
standing on the railroad track; and I was coming down from the
mill to the fire.

Q. When Mr. Fraser, the Superintendent of the C. N. R.,
was standing on the railway track what men were fighting that
fire? A. Our men were.

Q. Did yvou ever get on that day any assistance or offer of
assistance from Mr. Fraser or anyone else representing the
C.N.R.? A. Nothing whatsoever.

Q. Did they help you in any way on Monday, the 18th of
August, in any way in fighting that fire? A. No.

Q. Did they suggest to you in regrd to getting assistance
or further help, or anything of that kind? A. No.
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. Now how long did these two dozen men stay taking care
of that fire on the 18th of August? A. They staved there until
six o’cloek that evening.

Q. And then what? A. At last a ranger came along; 1
didn’t know his name at the time, I knew his name after that. He
went around there, and he had a talk with me; I met him on the
C. N. R. track; and be told me to leave half a dozen men that
night just for patrol duty. And I told him

Q. Never mind what you told him. You did leave a half
dozen men?- A. Yes, according to his instructions.

Q. And did they stay there all night long? A. Yes, they
stayed there all night long.

Q. What implements did they have? A. They had shovels,
buckets, mattocks and axes.

Q. By way of identification, who was the Fire Ranger man
you say, do you know his name? A. I know his name now.

What is his name? A. Dunn.

Q. What did you do the next morning, on the Tuesday morn-
ing? A. Isenttwo dozen men again the next morning, Saturday
morning, in charge of Nuranjan Singh. And they started to
fight fire.

Q. Going back a bit, if I may, to the Monday—did anything
happen to any of the C. N. R. trains that day? ‘A. Yes.

Q. What? A. Their locomotive, between the noon hour
their locomotive smashed our 1'a.ih'oad, smashed our spur right
close to the switch; went off the track.

Q. Mark it B, please (witness does s0). Just put a cross
actually on the track where it happened, put a cross there if you
will right across the track. Now which track is it on? A. On
our track.

Q. By that you mean your log dumping track? A. No, a
spur.

Q. Aspur? A. A spur.

Q. That is, just as you get past the mill, T take it. A . Yes.

Q. And what happened there? A. Well, 1 didn’t pay
much attention to that; I just went around there once or twice,
and saw the locomotive was off the track.

The Court: It was not turned over?

No, just off the track—derailed. A. Derailed, yes.

Q. And what time would you say it was that it was re-
railed; or do you know? A. 1 don’t know exactly, but I think
it was re-railed between I think about five o’clock, or something
like that. I do not remember the exact time; some time in the
evening.

. Do you know how many men there were on this re-railing
crew that day down there on the C. N. R.# A. No, I don’t know.
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Q. Now did you have a tank car at all? A. Yes, we had a
tank car.

Q. Where did you keep it? A. We kept it on our logging
railway.

Q. And where would it be that day? A. On this logging
railway here.

Q. On the Kapoor Logging Company’s railway? A. Yes.

Q. Was any damage done to that track? A. Yes.

). As a result of the derailing? A. Yes.
Q. What was done? A. The section man foreman told
me

. Never mind what he told you, did you sece it yourself?

A. Yes, I saw it myself,
Tell us what you saw yourself. A. The switch was kind
of broken or out of order, and there were two or three rails bent.

Q. Could you use it? A. No, we could not use it.

Q. You could not use it? A. No.

Q. Could you get your tank car down over that? A. No.

Q You could not. Do you know whether the C. N. R. had a
tank car on that line or not? A. I don’t know.

Q. You couldn’t tell me that? A. No.

Q. Now will you tell me, tell His Lordship and the Jury—
describe your water system that vou had there, will you, please?
A. Yes.

Q. Just show us on that map what water system you had,
and explain it. A. We had a big pump set about here (indicat-
ing), right here.

Q. That is at the point “‘Fire pump on top of dam™? A. Yes.

Q. You had a big pump there? A. We had a big pump
there.

Q. Where did you get your water from? A. We got our
water from the mill pond.

Q. You had it piped to where. A. We had pipes all around
the mill and in the yard.

Q. And do these different marks on this plan, marked water
pipe, ete., show the place? A. Yes.

Q. They are there from ““s.p.”’, what does that mean?

The Court: Standpipe?

A. Stand pipe. :

Mr. Maitland: Is that a true representation of your water
serviee that you had there? A. T think so.

Q. And did you have water for the mill, and that sort of
thing? A. Yes.

Q. And for fire protection around the mill? A. Yes.

Q. Do you remember how many houses you had there, Bal?
A. Houses?
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Q. Yes? A. Around the whole townsite?

Q. Yes? A. 1 couldn’t give you the exact number of them.

Q. Do you remember about how many people you had
working there? A. We had roughly about 150.

Q. And they were living in this town of Kapoor? A. Yes.

Q. Where was the town, by the way? A. The town was
here, right around here.

Q. Will you use your red pencil and enclose the town in red?
A. (Doing so). Inside of that line.

Q. Just mark inside there, between the track and the outer
line? A. There were houses_here, along here, and up on the hill
there.

By ‘‘along here’ you mean to the left going from 36 to
352 A. Yes; houses here and houses all over here.

The Court: Where it is marked houses?

My, Maitland: No, my Lord, those are other houses across
the track.

The Court: They are not shown on the map?

Mr. Maitland: Where your Lordship seces the word
“Houses”’, that is on the left of the track coming from 36 to 35;
but he says the main town was on the right of the track.

The Court: Not shown there at all?

Mr. Maitland: No.

The Court: In that space bounded by Deer Creek and the
rallway line, is it? _

Mr. Maitland: Yes, my Lord. And also above Deer Creek
again there are a few also. You better mark the maim town.
B is where the locomotive was de-railed? A. Yes.

The Court: Where is the de-railment?

Mr. Maitland: Right at the end of the words the Canadian
National Railway siding. The two are right in there. C is
where the main town was. Now what does D mean there, that
space you have indicated? A. There were some houses there.

. Some houses on the left of the track, where the plan has
printed the word School, and the word Houses? A. Yes.

Q. Now what happened, Bal, in relation to this fire on the
Tuesday when you came down there? A. Tuesday morning?

Q. Yes, Tuesday morning. A. Tuesday morning my men
were working around here; one of the dozen men were cutting
trail and patrolling and trying to put out the fire. They worked
till noon Tuesday. And those men had their trail finished, and
they went back home to have their lunch; that is that one dozen
men I told you were in charge of Nuranjan Singh, the yard fore-
man, to fight the fire. And about one o’clock somebody came up
to me and told me that the fire was getting out of control; and I
ran down to the fire, when I saw the fire across the Canadian
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National track.

Q. Across to where? A. Across to this side.

Q. Mark it E where it crossed to, please (witness does s0).
All right; and then what happened? A. Then I went back. I
realized when I saw that fire had erossed the railroad track that
it was getting out of control and spreading all over the Canadian
National right of way, through the brush, and it was going to-
wards our slashing.
Q. Where was your slashing? A. All along here, all along
here. ‘

Q. Where else is that in the area between the railway and
Deer Creek or is it in that hairpin from the rock cut to the Cana-
dian National? A. All along here, between the Sooke River and
the Canadian National right of way.

Q. When did you log that? A. We logged that the same
year.

Q. When did you finish logging that? A. I think early in
June.

Q. And when did the fire season start? A. The first of
May. -

Q. Could you burn slashing after the first of May? A. No.

Q. You say you finished that about when? A. 1 think

probably the early part of June.

Of that year@ A. Yes.

19302 A. Yes.

You say it got into your slashing there? A. Yes.

At the point E? A. Somewhere around here, yes.

And then what direction did it take? A. It worked that

copeet

way.

Q. Would you mind following with arrows the direction
that it took, now, please? (Witness does so0). Is this all on the
Tuesday ? A All on Tuesday.

Q. Now that is a direction north, isn’t it, the direction of
that fire ? there are little compass marks up there. A. Yes.

Q. North-east. And what happened when it got to this
point F'; is that as far as it went in that direction? A. Yes;
right against the townsite.

Q. Is that townsite on the raised portion or not? A. On
the raised portion.

Q. All right. A. Then we worked there from two o’clock
until about four o’clock right around the townsite. We kept the
fire there under control; that is, we worked there during that time.

Q. You were trying at that time to do what? A. To stop it
there; to stop the town from burning.

Q. To save the town? A. Yes. I had about 150 men.

Q. How far did you succeed in that? A. We kept the fire
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checked there till about four o’clock.

Q. And how was it then, as far as the town was concerned ?
A. The town seemed to be safe up until that time.

Q. How many men had you there then? A. Roughly about
a hundred and fifty.

Q. Once it got started did it go fast? A. Very fast, yes.

Q. And she seemed to be all right? A. It wasat two o’clock
when T put all my men to fight fire. And I told my engineer to
blow the fire bell.

Q. Up to this time had you any help from the C.N.R.?
A. No.

Q. Just your own people? A. Just our own people.

Q. And what happened then? A. About four o’clock sud-
denly the wind changed, veered around this way; changed direc-
tion here.

Q. Draw a blue line from F to the new direction of the
wind, with the blue end of your peneil (witness does s0). It went
up then to the mill did it? A. Yes.

Q. What did you do then? A. These houses started to
burn.

Q. At the point D? A. At the point D.

Q. When did the houses in C burn? A. These houses in
D, they caught fire first; then the fire seemed to be going every
way, sparks were tlying all over the place, and seemed to go every-
where.

Q. What time was it that they started, the houses burning
at D2 A. At four o’clock.

Q. At four o’clock on Tuesday the 19th? A. Yes.

Q. And whatnext? A. Then in this area here was burning.

By ‘‘all the way here” you mean the area from D?
A. Leaving the Canadian National track and Deer Creek.

Q. Between the Canadian National track and Deer Creek ¢
A. Yes.

Q. Right around, including the platform-—what is marked
platform? A. No, this is the other side. The platform is on the
other side.

Q. What happened at the point D? A. These houses got
afire suddenly, all these houses here seemed to catch fire.

Q. Thatisin C? A. Thatisin C. And the fire was going
towards the mill. And over here, when we found we could not
save the townsite I got my men to go into the mill then, I ordered
them to save the mill. Then we worked around the mill all after-
noon. The fire jumped from this here into the yard.

v Q. It jumped from the area between Deer Creek and
Kapoor Lumber Company’s spur? A. Yes. Jumped into the
yard; and from the yard it went all around on top of this hill
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and burnt all the houses.

Q. You mean the hill away up where it says plank road, at
the top of the plan? A. Yes. Burnt all the houses on the hill
here.

Q. When did it get up behind there; by what time did it
get up behind there? A. I think something like six o’clock in
the evening.

Q. And up to that time had you any help from the C.N.R.?
A. No.

Q. How far east did it go? A. It burnt all of the plat-
forms here.

Q. All of the platforms here, that would be— A. Would
he here, all the platform here, burnt the whole of the yard, the
yard lamber, and yard.

Q. Wait a moment; the platform from G to H, put it.
A. (Doing s0). Burnt all these, and burnt part of here; burnt
this here.

Q. Just make a square, tie those together; that square you
have got there was burnt also? A. Yes.

Q. Make I’ there. A. (Doing so). Burnt all this here
from G to H; and burnt all the yard bere, the lumber and vard ;
and burnt the lumber carrier shed here.

Q. The lumber carrier shed, mark that J please (so done).
Speakiug of the lumber carrier shed,—I understand it burnt all
of the space between G and J, did it? A. Yes. And then the fire
spread this way, the houses here, and houses here, all burnt on top
of the hill, all the houses we had there.

Q. All the houses from plank road over to tank? A. Yes.
We saved only one house here.

That house is marked blacksmith shop—the house be-
tween the blacksmith shop and the tank? A. Yes. And the
garages were all saved.

. The garages were all saved, they were away up on top of
the hill? A. Yes. But the houses all burnt.

Q. What is the size of those garages, do you remember ?
A. They are numbered from 1 to 20.

Q. You saved them, anyway? A. Saved them.

Q. What about your bridges? A. Bridges were all burnt.

Q. What about your conveyor? A. The conveyor was
burnt. The main conveyor, I mean the mill conveyor, that was all
gone.

When did you first get any help in relation to this fire?
A. Well, the only help we received that night, it was from the
Mayo Lumber Company, Duncan. A gang of men came over
from the Mayo Lumber Company, Duncan, and they relieved us
at midnight.
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Q. I want to show you, now, a photograph; take that in
both hands and look at it; is that a fair representation of the
town before the fire? I will undertake to call the man who took
the photograph, later, my Lord. A. Well, it does not show all
the houses here.

Q. That is on the right-hand side of the picture it does not
show all the houses? A. No, it does not show all the houses.

Q. It does not show all the townsite? A. No.

Q. That would be the north end of the town it does mnot
show? A. Does not show properly.

Q. Does it show the south end all right? A. Yes.

Q. The lumber yard? A. The lumber yard.

Q. And themill? A. Yes.

Q. And the C.N.R. main line? A. Yes, it shows the C.N.R.
main line.

Mr. Maitland: I better put this in for identification, and
prove it later.

The Court: You can put it in as an exhibit; he says it is a
fair picture (marked Exhibit 6).

Q. Have you seen this picture before? That is a picture
from the air, taken before the fire; do you recognize that as a
true representation of what you would see from the air?

Mr. Mayers: Has he been there?

Q. Have you been up in the air around there? A. Not in
the air.

Q. Well, can you say, looking at that pieture, is it a true
representation of Kapoor? A. 1 think I understand it all right.

Q. Does that give you a true representation of the town?
A. Yes.

Q. And the mill? A. Yes.

Q. Townsite? A. Yes.

Q. And the right of way of the railway? A. Yes, it does
(put in as Exhibit 7).

Q. Now, do you recognize that as an enlargement of any
portion of the last picture we put in, Exhibit 72 A. Yes.

Q. That is an enlargement? A. The enlargement, yes.

Q. Around the mill? A. Around the mill, yes.

Q. And the lumber yard? A. And the lumber yard, yes
(put in as Exhibit 8).

Q. Now, you were trying to save the mill. Did it do any
damage to the timber or anything of that kind, this fire? A. Yes.

Q. Where? A. Up in the woods.

Q. That would be away up in the east? A. Yes.

Q. Now, how long did you fight that fire on Tuesday ?

The Court: There was not anything said in the opening—
do I understand that this trial concerns the question of liability,
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and the extent of damage?

Mpr. Mayers: I think the whole question comes up.

Mr. Maitland: Oh, yes. We made an application, my friend
opposed, and his Lordship the Chief Justice ordered that we
are not allowed to separate the assessment of damages from the
question of liability. I thought we would save a lot of time. But
we are both going now on that basis, that we are going to prove
our damage as we go along.

Q. How did you fight that fire in the town, when it got to
the town—by the town I mean the houses and the— A. We had
three lines of hose right along the town here, from the mill, and
we had lots of men there with water-buckets, shovels and mat-
tocks. We had a trail cut right around the townsite here. We
were using hoses, spraying water.

Q. How was your water service at that time? A. The
water service was very good at the time.

Q. How was your supply of hose at that time? A. We had
enough hose there at the time.

Q. What happened to the hose? A. Well, the hose, when
the fire went out of our control these lines of hose we had here
in the townsite to proteet the townsite, the men over there had
run away to save their lives, and some of the hose was left there
m the townsite and got burnt.

Q. How did you fight the fire in the mill? A. We fought
the fire in the mill with water, with hoses; we wet the whole mill.

Q. The hose that you lost in the townsite, and burnt, and
that sort of thing, do you remember how much you had, what
length? A. Well I could give you perhaps a rough idea.

Q. Give it to me in the rough, and we will check it later.
Approximately how many feet? A. All the hoses all around
the plant there?

Q. Yes? A. T think we had 1,000 feet of two and a half
mmch hose, and about 1,500 feet of two inch, and twenty-five hun-
dred feet of inch and a half.

Q. And how much was destroyed? A. They were destroy-
ed here.

Q. How much was destroyed? A. Well, most of the inch
and a half was destroyed here in the townsite; some of the two
inch was destroyed there, and some two and a half inch was
destroyed here.

Q. How did you fight the fire in the mill? A. With hose.

Q. What about your water system, what condition was it
in the day of this fire? A. It was in good condition. There was
all kinds of water there.

Q. Did anything happen to it? A. Nothing happened to
it.
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Q. Did you hear anything in the nature of explosions dur-
ing that fire at all? A. Yes, I heard some explosions.

Q. What? A. About evening time,

Q. Where did you hear them, or did you see anything as
you heard them? A. T didn’t see anything. I was in the mill at
the time; I just heard small explosions; not big, but something
exploding.

Q. Did you have anything there that would explode?
A. Only gas drums.

Q. Where were the gas drums? A, About one dozen gas
drums were here in the lumber carrier’s shed; right up there.

Q. That is at the point J?2 A. Yes. And there were some
here in the freight shed.

Q. The freight shed? A. The freight shed and platform
here. .

Q. The freight platform shed, that is so marked? A. Yes.

Q. And yvou say vou heard the explosions? A. T heard ex-
plosions here in the freight shed, and up there in the lumber
carrier’s shed.

Q. _Now after the fire was over, from your examination were
you able to ascertain whether or not any of these gas drums
actually did explode or not? A. Well, I went around there and
saw them pretty near all exploded, that is they were pretty near
all opened.

Q. Yes. Some suggestion in the pleadings here about dy-
namite in the yard; do vou know anything about the dynamite?
A. No.

Q. When did you last use dynamite there? A. I think we
used dynamite there in 1929,

Q. For what purpose? A. Well, to blow some stumps—
I mean to blow some rocks, and we used stump powder to blow
some stumps.

Q. What were you clearing at that time? A. Clearing the
yard site.

Q. Now I come to the lumber yard. Did you have a knowl-
edge of the stock of lumber that was on hand? A. When?

Q. At the time of the fire? A. Yes.

Q. And up to that time had you been running your mill
regularly? A. Yes.

Q. For how long? A. You mean that year?

Q. Yes. When did you start operations? A. Do you mean
in 1930%

. No, when did you start running your mill cutting lum-
ber? A. The latter part of 1928,

Q. And were you running continuously up to the time of the

fire? A. I think so; we were down for perhaps around Christ-
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mas time every vear.

Q. Over what line would most of your lumber he shipped ?
A. We were shipping lumber to Eastern Canada, British States
and Canada, and Middle States of the United States and Eastern
States of the United States.

Q. What line would you ship it over, what railway line
would you use? A, We mostly shipped it on Clanadian National,
through Canadian National, and some (.P.R.

The Court: Has the (" P.R. got a line in there? A. No.

Mr. Maitland: The C.P.R. would get it through the C.N.R.
A. The cars were delivered on the ('.P.R. on the mainland some-
where. It was all shipped over the Canadian National Railway
from the mill.

Q. It all initiated on the Canadian National? A. Yes,

Q. What was the capacity per day vou could turn out from
your mill? A, One hundred thousand feet board measure on
the average.

Q. Looking at this Exhibit 6, does that show the location
of your lumber yard where all the lumber is piled there? A, Yes,

Q. At the time of the fire how much Iumber did you have
i these yards? A. Roughly about cight million feet.

Q. Something I forgot to clean up—how long did vou stay
with this five, fighting it? A. We stayved—1 stayed until about
twelve o'clock.

Q. What day? A. Tuesday, on the 19th.

Q. And what happened to you? A. 1 was overcome hy
heat and smmoke, and 1 became unconscious, and T was taken to
the hospital.

Q. And that was the last you had to do with the fire?
A, Yes.

The Court: What time? A. About twelve o’clock.

My, Maitland: On the night of Tuesday ?

A. The night of Tuesday.

Q. Were you burnt at all? A. No, I was not burnt, but 1
couldn’t see, I was almost blind, 1 couldn’t see anything; and my
Iungs were kind of burning.

Q. Were any of the other men fighting with you overecome
that way? A. Well, quite a few men, yes, complained about eyes
burning and lungs burning.

Q. How long were you in the hospital? A. Three days.

* * * * * * * * * *

Q. Now were there any C.N.R. trains that passed there
before you noticed the fire on the 18th day of August? A. Yes.
Q. At what time? A. A little after 12 o’clock.
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Q. Going which way? A. The freight train passed there CBI”“SI:’,
going up the Island. oumpbia.

Q. That would be from Victoria to Kissinger? A. Yes. y, 7
Q. Did anything else pass the scene of the fire that morn- Plaintiff’s

ing? A. The gas car passed. ' ﬁw;iﬁlenc;s .
Q. That is another C.N.R. car? A. That is another C.N.IR. May,ti)9321f
car.

Q. And which way would it be going? A. The same diree- gy
tion. Mukand,

J- Do you know what time the freight would pass going g;‘zmna‘
west? A. Well, the freight generally used to pass there between --continued.
twelve and one.

Q. And what time did the gas car pass? A. About half
past ten, something like that, in the morning, around about that
time.

* * * * * * * * * *
Cross-
CROSS EXAMINATION BY MR. MAYERS: examina-
tion.

Q. You read and write English as well as you speak it, do
you not? A. T can read and write.

Q. You are familiar with the management of the Kapoor
Lumber Company’s railway lines, are you? A. Kapoor Lumber
Company’s railway lines?

Q. Yes? A, Well, not about the management.

Q. You know how they run, do you, or you know how they
did run at the time? A. Yes. '

Q. Looking at Exhibit 4, you see the logging spur of the
Kapoor Lumber Company coming off the Canadian National
Railway? A. Yes.

Q. And a little away from the point where it deboucles from
the Canadian National Railway Company vou see a siding?
A. Yes. }

Q. That siding leads up to the oil tank, doesn’t it, or it
leads past the oil tank? A. Well, the lumber railway leads past
the oil tank.

Q. And the siding also reaches the oil tank? If you want to
kae&z} car of oil up to the oil tank you use the siding, don’t you?

. Yes.

Q. When did you on Monday see the place of derailment?

A. It was some time after noon.

Q. You actually saw it, did you not? A. Yes, I went near
by there and I saw it.

Q. Now the only effect of the derailment was to turn over a
rail on the siding, wasn’t it? A. No, there were some ties smash-
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ed, and the rails were turned over, bent.

Q. Of the siding? A. And some damage done to the switch.

Q. The rail was turned over, of the siding, that is the rail
of the siding was turned over? A. Yes.

Q. Now, what do you say, that the frog was interfered with?
A. Well, some damage was done.

Q. To the frog? A. The frog and switch, perhaps. 1
didn’t pay much attention to that, but I went around there.

Q. Can you tell me whether there was any damage done to
the frog? A. Some damage was done, perhaps.

Q. Did you see it? A. Yes, I saw it.

Q. You saw damage to the frog; is that right? A. Yes.

Q. Now, are you saying that it was not possible to use the
main logging spur of the Kapoor Lumber Company? A. Yes,
we could not use it.

Q. You are saying that, are you? A. Yes.

Q. You are saying that from your own knowledge?
A. From my own knowledge.

Q. I suggest to you that that is quite wrong, that the spur
of the Kapoor Lumber Company was actually used on that Mon-
day afternoon bhefore the derailment effect was mended ; what do
you say to that? A. I don’t know.

Q. You don’t know; is that so? A. Yes.

Q. Your tank car was left up on this litle spur of the
Kapoor Lumber Company’s main logging spur, was it not?
A. Yes.

Q. We will just mark that. This is the spur you mean, is
it not? A. To the best of my recollection, T used to keep that
tank car out on the logging road.

Q. If you could have used the Kapoor Lumber Company’s
main logging spur you could have brought the tank car down?
A. Yes.

Q. On the main line of the C.N.R. to the point of fire, and
used it? A. We could use it if we could bring it.

Q. And you could then put the fire out with that tank car?
A. No.

Q. Why? A. Because that tank, the capacity of that tank
is very little.

Q. How much? A. Not very much, I don’t know how
much it is, but it doesn’t contain very much water.

Q. How much, doyousay? A. I donot know the capacity,
but only a small tank on the top of the car.

Q. Have you any approximate idea of the quantity?
A. No.

Q. No approximate idea? A. No.

Q. Is it a thousand gallons? A. Not much more than a
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thousand gallons. British
Columbua.

Q. A thousand gallons? A. Somewhere around there. tume
Q. And you eould have brought that tank car down to the 7
seene of the fire and used it, and taken it back and replenished Plaintiff’s
it, and used it again, and so on, until you put the fire out? A. We Evidence,
could have used it if we brought it down. }\gth t‘1)92352th
Q. Assuming now you could have hrought it down, you ~ ay, 2Joe.
could have put the fire out with that tank car by repeated use of Bal
it, couldn’t you? A. No. Mukand,
Q. Why? A. That tank is only a small tank. Cross-
Q. Couldn't you have put out a certain portion with a fFermind
thousand gallons, taken it back and replenished it, and brought " onringed.
it back and put out another portion? A. Only small hose and
small pumyp on the locomotive, so that we could not put all the
fire out with that tank and locomotive.
Q. Could you not have put it out by repeated applications
of the tank car? A. No.
Q. Do vou understand clearly what I am suggesting to you,
that you could have used it to put out a portion, taken it back,
filled up, and brought it down again, and again, repeating that
until you had put it out, and vou say you could not do that? You
understand what I am putting to you? A. Yes.
Q. And vou say that is impossible? A, Yes,
Q. Now, you also had on Saturday a fire down within 250
feet of the Monday fire, is that right? A. Yes.
Q. And vou put that out completely by water from Sooke
River? A. Yes.
Q. Could you not on Monday have put out the Monday fire
completely by water from Sooke River? A. Noj because it was
a bigger fire than that fire.
Q. How many men could you have availed yourself of if
you wanted to? A. T could spare only two dozen men, so I put
two dozen men on there.
How many men could you have got if you wanted to?
1507 A. At the time I thought two dozen men would be sufficient
to keep that fire under control.
Q. Could you not have obtained the help of 150 men if you
had wanted to? A. Well, I thought I could put the fire out with
the men I took.
Q. No doubt; but you could have got 150 men if you wanted
to? A. If I wanted to.
Q. Could you then have put out that Monday fire by carry-
ing water from Sooke River, just as you did the Saturday fire?

A. I don’t think so.

Q. Not with the 150 men? A. Not with the 150 men.
Q. You also remember the rock cut? A. Yes.
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Q. It extends on the Kapoor side of the Monday fire; is that
right? A. Yes.

Q. Just on the Kapoor side of the rock cut there is a spring
and a damp piece of ground, isn’t there? A. Yes.

Q. You could have got all the water you wanted from that
place, and taken it down by car to the scene of the Monday fire,
and put out the Monday fire, couldn’t you? A. I couldn’t put
out the Monday fire.

Q. Why? A. The Monday fire was too big.

Q). Will you mark the place I am talking about, this is the
place where there is the spring and the damp ground, isn't that
right? A. Yes.

Q. I will mark that ““spring’’; and that is some hundred
feet from the scene of the Monday fire, isn’t it? A. Yes.

Q. You could have dug all the earth you wanted to at the
point marked **spring”’, and carried it down to the place of the
Monday fire and put out that fire, couldn’t you? A. No, 1 had
no means to do it.

Q. Why? A. No locomotive; the locomotive was not work-
ing there. You couldn’t get a logging car across there.

Q. You say the same objection applies, that you couldn’t
get vour locomotive over the spur? A, Even by that way
we could not put that fire out by those means.

Q. Why? A. The only way I could—

Q. (Interrupting): Well, why couldn’t you put it out? A.
Begcause it was too big; in too big an area, I mean.

Q. That is the only reason, you say? X. And the weather
was exceptionally dry at that time.

Q. That would not affect throwing dirt on the fire? A. To
put a fire out completely during a time like that is to put it out
with water; that is the best means. That ix the best way to put it
out, with water.

Q. No doubt that is the hest way. But this other way that
I suggest, it was simply a question of digging enough earth up
here, putting it in cars, and dumping it on the area of the fire,
that is all it required. A. We could put fire out that way if we
had a locomotive and crew.

Q. If vou had your locomotive available down the spur; and
vou say the locomotive was not available, is that it? A. Yes.

Q. That is it. Now how many men—by the way, what do
you say was the area of the fire when you saw it first on Monday
afternoon? A. The radius was smaller at the time.

Q. A quarter of an acre? A. No.

Q. Howmueh? A. It wasa small fire when I saw it first.

Q. A quarter of anacre? A. No, I don’t think so, not that
one.
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Q. Not somueh? A. Not o much. Brutish,
Q. Not so much as a quarter of an acre. And you say you Columbia.
had how many men working on the fire on Monday ? No. 7
A. Two dozen. Plaintiff’s

Q. Monday was the 18th of August, wasn’t it? A. Yes, sir, Evidence.
Q. I suggest to you that you really had six men working 16th to 25th
. . . . . . May, 1932.
and their nanes were Udham Singh, Ran Singh, Naranjan Singh, ™
Harnam Singh, Magher Singh, and Kewal Singh. A. No, that Bal
is not correct. Mukand,
Q. Is that your signature (Indicating)? A. That is my Cross-
signature, yes. e
Q. And this is also your signature (indicating) ; eannot you ——continued.
tell me if that is your signature? A. No, that is not my signa-
ture. This is mine here (indicating).
Q. How does it come that your name is signed in this hook %
A. I don’t know.
Q. You don’t know. This book in which you recognize your
signature, is this one (indicating)? A. Yes.
Q. And this book shows the number of men employed on
the fire payroll; that is right, isn't it? A. Yes.
Q. Now I see on the 18th of August that you have down
six men; can vou show me any others? A. Well, I take the time-
keeper’s time, I take it as correct; I take the timekeeper’s figure.
Q. Well, can you show me any entries of any men employed
on fire fighting on the 18th of August except those six? A. Not
on this book.
Q. Or in any other book? A. No.
Q. And you also said, I think, that you employed some
Chinese on that Monday, did you? A. Yes.
The Court: Is there any way of distinguishing these two
books ?
Mr. Mayers: Book 1 has his signature. Can you show me
in this fire fighting payroll any entry on the 18th of August for
Chinese? A. Not the chinese.
Q. 1In fact the fire fighting payroll which you signed shows
that the only men employed on the 18th of August were six Hin-
dus, each for six hours, that is right? A. Well, that is the time-
keeper’s writing, not my time at all. I never kept that time, I
never kept that book.
Q. That book signed by you shows that the fire fighting pay-
roll, six Hindus employed for six hours? A. Yes, it is right
according to the book, but not the number of men; it is wrong.
Q. It is the book that you signed, isn’t it? A. The time-
keeper—
Q. Isn’t that the book that you signed? A. That is the
book that I signed.
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Q. And this is supposed to be your return on that fire fight-
ing? A. Really the timekeeper’s return. He asked me to sign
it and I signed it.

Q. It is the assertion of the Kapoor Lumber Company
Limited by you as Superintendent, of yvour fire fighting payroll,
isn’t it. A. I didn’t look over the whole payroll.

Q. Just answer my question; isn’t this book, as you can
see, the statement by the Kapoor Lumber Company Limited,
signed by vou as Superintendent, of your fire fighting payroll on
the 18th, 19th and 20th of August? A. Yes.

The Court: The people with fire fighting activities?

Mr. Mayers: People with fire fighting activities.

The Court: Or, if not, where is the other one? A. Not all,
no.

Mr. Mavers: Well, where is the rest of it? A. T don’t know.

Q. I suggest to you, witness, that these two books show con-
clusively that it contains all your fire fighting activities for those
three days. Now what do you say about that? A. Yes, for the
three days.

Q. Yes. In 1929 the Kapoor Lumber Company had been
logging on the right of the right of way going towards Kapoor,
had they not? A. 1929?

Q. Yes. A. On the upper side.

Q. On the right going towards Kapoor? A. Yes.

Q. And all that area on the right of the railway to mile 35
going towards Kapoor had been burnt over, partly accidentally
and partly intentionally, hadn’tit? A. Yes.

Q. It was all just a burnt and blackened area on the right
of the railway, was it not? A. On our property; not on the
Canadian National right of way, though.

Q. All your property up to the mill, you say, and the right
of way, was a burnt and blackened area; is that right? A. Yes.

Q. Now was there any physical obstacle between your land
and the right of wav? A. That country is a broken country,
logs and stumps, and hard working, not easy.

Q. Was there any physical barrier hetween the right of way
and your property? A. Yes.

Q. What? A. Well, there were old logs and stumps and
a lot of other stuff scattered there on the ground. It is hard walk-
ing, I mean; there is barrier, it is not easy walking.

Q. What does the barrier consist of? A. Logs and stumps
and other stuff, whatever it is there.

Q. Well, what is there? A. Some brush.

Q. What was there? A. Mostly logs and stumps—

Q. And you say that that was the barrier between the right
of way and your land, do you? A. Yes.
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Q. Isthatright? A. Yes. British

Do vou recognize that photograph as being the scene of Columbia.
the Monday fire? (indicating). A. I cannot recognize this. —‘—7
Q. You don't recognize that at all, is that so? You eannot Plainci):.iff’s
recognize it? A. If it had been hig enough perhaps I could Evidence.
recognize it, but it is too small. 16th to 25th
Q. You don’t recognize that photograph? A. No. May, 1932.
Now what was there to prevent the fire which burned 5,
your land in 1929 from spreading to the right of way? A. Well, Mukand,
it might have burnt on the right of way as well, perhaps; not very Cross-
much, though. examina-
Q. It might have burned on the right of way as well? A. tiom, d
Yes. But it didn’t burn very much around there. “reontinued.
Q. Well, how do you know? A. Well, 1 can see a lot of
logs and stumps and brush around there, so I take it that it could
not burn good in that year 1929.
Q. You say you saw logs on the vight of way, did you? A.
Yes.
Q. At the scene of the fire? A. At the scene of the fire, yes.
Q. Before the fire or after the fire? A. Before the fire.
And ties, some old rotten ties taken out of the track.
Now how did those ties come to be taken oft the track?
A. Idon’t know.
Q. Youhave noideaatall? A. Well, the section gang must
have taken them out of the track, the C.N.R. section gang.
Q. 'The ('.N.R. section gang; that is what you think, is it?
A. T think so.
Q. Do you know at all that the Kapoor Logging Company
was using the main line of the C.N.RR. down near the scene of the
fire a short time before the fire? Did you know that? A. The
Kapoor Logging (‘fompany was using the C.N.R. track when we
were logging there; using the main line of the C.N.R. when we
were logging there.
Q. On the left of the railway? A. On the left.
Q. On the left going towards Kapoor? A. Yes.
Q. Do you remember the last time the train came out from
the lower spur on to the main line of the C.N.R.? A. I do not
remember the date.
Q. 1 think you said you had been logging this area to the
left going towards Kapoor in the early part of 193072 A. Yes.
Q. And you finished early in June, is that right? A. Some
time in June, yes.
Q. You had logged steadily there from what time? A.
Logged steadily?
Q. Yes, from what time, the beginning? A. Well, T don’t
remember it.
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Q. You remember when you began to log on the left of the
line going to Kapoor? A. I think we began to log the early part
of the year and finished about either the end of May or early part
of June.

Q. Yes. Sothat up to the first of May yvou had logged quite
a lot in this area to the left of the railway? A. Not very much;
most of the logging I think was done in May?

Q. In May? A. Yes.

Q. And you began to log near the (.N.R. and proceeded
away [rom the (.N.R. as you went on; is that right? A. Yes.

Q. You saw Mr. Dunn in conversation with Mr. Fraser on
that Monday afternoon, did you not? A. I did not hear their
conversation,

. But you saw them in conversation, did vou? A. Well,
I just saw them standing on the track.

Q. Yes. And it was then that you went on and spoke to
Mr. Dunn? A, I wax going down the railroad track and he came
towards me. He was walking up to the mill and I was going
down; we met on the railroad track.

Q. And vou had a conversation? A. I had a conversation
with hin.

Q. Mr. Dumn is the Forest Ranger? A. Yes.

Q. And vou asked him for a fire pump, did younot? A. I
asked him, ves,

Q. And he said he would bring along a fire pump on the
Tuesday morning? A, Tuesday, ves.

Q. You also discussed with him the state of the fire, did
you? A Yes.

Q. The fire was then less than a quarter of an acre in extent,
wasn’'tit? A, No, I think it was perhaps bigger.

Q. How big do you say? A. I say about three-quarters of
an acre,

Mur. Maitland: What time is this?

Q). What time was it when you were talking to Dunn? A.
Between four and five.

Q. Then the fire originally was less than a quarter of an
acre, and you tell me it had grown to three quarters of an acre,
15 that it? A, Yes.

Q. T think you told me the other day that it was a half an
acre? A, Well, approximately ; I didn’t measure it; I am just
telling by my—just telling you see by looking at it, T might be a
little bit off, it might be a little more or a little less.

Q. It was completely under control when you and Dunn
were talking, was it not? A. It was practically under control at
the time. :

Q. Completely, not practically? A. Practically under
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control. British

Q. Tt was completely under control, wasn't it? A. Well, Columbua.
1t was under control at the time, it seemed to be under control.

. , No. 7

Q. It was under control, wasn’t it? A. Yes. Plaintiff’s

Q. And you were quite satisfied with the condition of it, Evidence.
weren’t you? A. Yes. 16th to 25th

Q. And Dunn was quite satisfied with the eondition of it? May, 1932
A. Well, he was satisfied in the way that the fire was kind of g,;
surrounded, and it was under control, it wasn’'t getting away at Mukand,
the time. Cross-

Q. Dunn was satisfied with the eondition of the fire, was he ¢Xammna-
not? A. He was satisfied at that particular—he was satisfied fl-(ég;mnued
with the way we fought the fire. '

Q. Yes. On the Tuesday morning vou had two dozen men
there, you say? A. Yes.

Q. And vou sent a dozen home at lunch time? A. I sent
a dozen home after they finished their work. They were put there
to cut a new fire trail Tuesday morning; they finished just about
noon, so I sent them home to have their lunch.

Q. You had been running the mill on Tuesday morning, had
younot? A. Yes.

Q. And you continued to run the mill after the lunch in-
terval? A. Yes; until two o’clock that afternoon.

Q. Yes. The first intimation you had that there was any
trouble was when somebody came and told voun that the fire had
jumped the track into your slash? A. Yes.

Q. Thatisright? A. Yes.

Q. And it was some time after one o’clock and before two?

A. About one o’clock.

Q. Then you went down to the seene of the fire, did you?
A. Yes, I went down myself to see it.

Q. And you found the fire burning in vour slash on the left-
hand side going to Kapoor? A. I found the fire burning on the
Canadian National right of way, and it was spreading into our
slash at the time.

By the way, is there any fence—are there any fences at
all at the edge of the right of way? A. No, there is no fence
there.

Q. Come over here to the map. This eross you have made,
isthat E? A. E.

The cross you made at E is intended to represent what
distance from the left-hand rail going to Kapoor? A. What is
that?

Q. What distance do you intend to represent by that cross
from the left-hand rail of the line going towards Kapoor? A.

Well, it would be about half way between the edge of the right
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of way to the railroad track.

Q. How many feet do you intend that to represent from the
left hand rail? A. Something like twenty-five feet, something
like that.

Q. 25 feet? A. Somewhere around there, roughly.

Q. And this other mark you have made at A, you intend
that, do you, to represent the area of the fire when you first saw
it at noon on Monday? A. Yes, sir.

Q. And you intend by your drawing to say that the fire
when vou saw if at noon on Monday was actually touching the
rail? A. No.

Q. How far do you say the point marked A is from the right
hand rail going towards Kapoor? A. Well, the fire was burning
about 15 feet away from the track.

Q. IKifteen feet from the right hand rail, is that what you
say? A. From the centre of the track.

Q. Fifteen feet from the centre of the track? A. Roughly
about that much. ’

Q. At noon on Monday? A. At noon on Monday, ves.

Q. Now this particular place where you have marked A on
the ground there is a slight drop, is there not? A. Yes.

Q. And then it rises I think steadily? A. Yes.

Q. And the rock cut rises a little on the Kapoor side? A.
Yes.

Q. Now I suggest to you that the nearest fire to the line
there was on the slope of the rock cut; what have you got to say
to that? A. No.

Q. You say it was not? A. No.

Q. You sayv it was within 15 feet of the eentre line? A.
From the rail, yves.

Q. Well, which? A. Well, from the rail, I mean.

Q. 15 feet from the right hand rail, is that it? A. Yes.

Mr. Maitland: Travelling which way ?

Q. Towards Kapoor. A. No, not towards Kapoor, towards
this way, towards the hill.

Q. That is, vou mean the point where you say you saw the
fire was fifteen feet from the right hand rail going towards Ka-
poor? A. No, no, towards going the hill.

Q. The fire was towards the hill; but the fifteen feet you
mean measured from the right hand rail when you are facing
towards Kapoor? A. Away from the track, not towards Kapoor.

Q. 15 feet from the centre line? A. Roughly about 15 feet
or a little more.

Q. From the centre line? A. It might be a little more from
the centre line.

Q. Well, how much from the centre line? A. Just enough
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to be about 15 feet from‘the rail. From the rail would be a little
less.

Q. That is the rail nearest the fire? A. Yes.

Q. Now, Mr. Dunn after he had told you that he was satis-
fied with the way you were handling this fire, did he give you any
other instructions? A. The only instruction he gave me was to
leave six men there for the night for patrol duty and look after
the fire until he come along with the pump the next day.

Q. That is all the instructions he gave you? A. That is
all the instructions he gave me.

Q. Now 1 again show you an enlarged photograph that 1
am going to prove to be the scene of the fire; and you say that you
can or cannot recognize that? A. T cannot recognize; if it had
been bigger perhaps I could recognize it, but it is too small.

Too small. You thought the condition was quite safe
until four o’clock, didn’t you, on the Tuesday? A. I beg vour
pardon ?

Q. You thought the eondition was quite safe on the Tuesday
up until four o’clock, didn't you? A. No.

Q. Didn’t you? A. No.

Q. You remember being examined for discovery? A. Tues-
day up until four o’clock—when?

On Tuesday? A. Yes, yes, yes.
That is right? A. Yes, yes; I thought the situation
was safe, ves, up till about four o’clock.

Q. Up till about four o’clock you thought the situation was
quite safe? A. Yes.

Q. The wind that day was blowing always either towards
the northeast or the northwest, wasn’t it? A. Towards the north-
west.

Q. Either towards the northeast or the northwest? A. Yes.

Q. It could not be blowing towards the northeast? A. What
time do you mean, northeast?

Q. Well, say at noon on Tuesday the wind was blowing to-
wards the northeast? A. No, not Tuesday ; it was blowing north-
west perhaps. And about four o’clock it turned, it changed to-
wards the east; it seemed to be kind of veering around.

. From noon to four o’clock the wind was blowing towards
the northwest, is that it? A. I think so, to the best of my know-
ledge.

That is blowing towards the northwest? A. Blowing
towards the northwest.

Q. And after four o’clock it changed and blew towards the
northeast? A. Yes.

Q. That is right? A. Yes.

Q. And continued to blow towards the northeast the rest of

Q.
Q.
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the day? A. I cannotsay that;it seemed to change around.

Q. Well, we have got up to four o’clock it blew towards the
northwest, and after four o’clock it hlew towards the northeast ?
A. Yes.

Q. When did it change again, if it did change? A. Well,
I have no recollection now. It seemed to change around at that
time ; everything was in confusion at that time.

Q. Change around at what time, four o’clock? A. After
four o’clock.

Q. What happened, did it change after four o’clock? A.
It seemed to change towards the northeast at that time. When
the fire went out of our control.

Q. No, witness, vou have told me that at four o’clock it
changed and blew towards the northeast. A. VYes.

Q. That is right. Now did it ever change after that, to
your knowledge? A. I don’t remember; I have no recollection.

Q. No. As a matter of fact after the houses caught fire
there were dense clouds of smoke over everything? A. Yes.

Q. And for much earlier than that, as soon as vour slash
caught fire there were dense clouds of smoke rolling over the
country, weren't there? A. Yes.

Q. In fact when you went down to the scene of the fire,
before you stopped the mill, the xmoke was then pretty heavy,
wasn't it? A, Well, I stopped the mill about two o’clock.

Q. Well, you went down to the scene of the fire shortly
before that, didn't you? A. Yes.

Q. And the smoke was pretty heavy then, wasn’t it? A. I
could see everything then.

Q. Was not the smoke heavy? A. There was smoke, but
I could see everything at that time. The smoke was heavy after
four o’clock, after the fire went out of control the smoke was
heavy all around; then we couldn’t see anything ; but before that
we could see everything.

Q. Before you went, about four o’clock, was not the smoke
blowing across the railway? A. Yes, the smoke was blowing
across the railway. ) ‘

Q. That is it was blowing from your slashing across the rail-
way ; isn’t that right? A. No.

Q. What do you say is wrong? A. 1t was blowing from the
fire, from the other side of the railway towards the west.

Q. The smoke was blowing towards the west, you say? A.
Northwest.

Q. Towards the northwest. And you are quite clear about
the time I mean; this was before two o’clock? A._ Before two
o’clock, yes.

Q. Before two o’clock. You had noticed pedestrians pass-
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ing up and down that line, hadn’t you? A. 1 heg your pardon?

Q. You had often seen people walking up and down the
railway grade? A. Yes. '

Q. That is people going for picnies? A. I haven’t seen
people going there for pienies, but I have seen people walking
up and down the track.

Q. They walk to Leechtown, for instance? A. Sometimes,
perhaps. .

Q. And other people would be going for their mail? A.
There are some people around there go for mail.

Q. 'The first time that you saw or knew anything about the
Monday fire was afternoon, wasn’t it? A. Yes, about 12:30?

Q. Had you seen any signs of fire there at all before 12:30?
A. No.

Q. Heard nothing? A. No.

Q. Heard nothing, eh? A. No.

Q. You had also had a number of previous fires that sum-
mer, hadn’t you? A. 1 think one fire in July.

Q. No more than one? A. We had one on the 16th, in the
same month, on the (Canadian National right of way.

Q. Just come over here again. Will you look at Exhibit
4. Had you not a fire up here on July the 23rd ; here I will mark
P; was there a fire there about July 22nd? A. There was a fire
here, around here (indicating).

Q. There was a fire coming from the bhottom of the map
Exhibit 4 and spreading on your property? A. Yes.

Q. What area did that fire cover? Did it not burn right
along the foot of the knoll and continue burning over the knoll,
and went across the railway? A. No. Tt did not go any further;
right about here somewhere.

Q. There was a fire in the neighbourhood of P, was there?
A. No, right in here.

Q. Well, put it where vou say. A. Going that way.

Q. Was that the edge of the fire? A. The edge of the fire
yes.

Q. I will mark that more strongly; Q to R is the approxi-
mate edge of the fire of the 23rd of July, is that right? A. 16th
of July.

Q. Oh, you say this is the 16th of July? A. Yes., Went
from here that way, and from here that way (indicating).

Q. Everything going from the line Q to R down towards
and beyond the bottom of Exhibit 4 had been burnt? A. Not
everything.

Q. But there was fire went through there? A. Yes.

Q. Now you say that was the 16th of July? A. 16th of
July.
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Q. Well, T cuggest to you that there was another fire on the
24th of July at P; do you know anything about that? A. No.

Q. Nothing about that. Then was there another fire lower
down the Sooke River about the 25th of July, do you know of
that? A. No, that was on the same day, on the 16th of July, out
here (indicating).

Q. Well, you say there was another fire in the angle between
the two branches of Sooke River, is that right? A. The same
day or the next day, some sparks went around and set fire out here.

Q. Then S is the place that you are pointing to, where the
fire spread from the 16th of July fire, is that right. A. Yes.

Q. I suggest to you that there was another fire still further
down the Sooke River on the 25th of July? A. I don’t remember
that.

Q. You don’t know anything about that? A. This fire
down here was part of this fire. It spread from this fire to there
(indiecating).

Q. Then on the 18th of August did you know that there was
another fire burning still lower down on Sooke River and nearer
the Canadian National? A. No, there was no fire burning there
at that time. These fires were absolutely put out.

Q). Do vou mean to say vou did not see this fire on the 18th
of August down the Sooke River? A. No.

Q. You did not? A. No.

Q. By the way, the capacity of that tank car was between
two and three thousand gallons, was it not? A. I do not know.

Q. That ix the Kapoor Lumber Company’s tank car. Was
the water cut off from the yard on the 19th of August? A. No.

Q. Are yousure of that? A. Yes.

Q. You say that water could have been ohtained in the stand
pipes on the 19th of August in the lumber yard; is that what you
say? A. Well, the fire cut it off. The fire burnt up and broke
the pipes; so naturally it would be after the fire went through the
yvard.

Q. Whatisthat? A. Naturally it would be eut off after the
fire went through the yard.

Q. But before the fire went through the yard? A. No, not
hetfore the fire.

Q. You remember being examined for discovery the other
day? A. Yes.

Q. I read to you Question 242: ‘‘The water system was cut
off, the water to the yard, and the fire when those piles was burn-
ing the water pipe was put out of order, broken, then the fire
spread through the houses on top of the hill, several houses started
to burn one after another—did you say that, first of all? (A.) I
said that, yes.”
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(243 Q.) And that is right is it? (A.) Yes, that is right,
yes.” Do you remember giving those answers? A. After the
piles caught fire—

Q. Just tell me first, did you give those answers? A. Yes.

Q. The other day? A. Yes.

Q. And they are correct? A. They should be correct.

Q. Well, are they correct? A. 1 haven’t seen them there.

Q. Well, I have read them to you; didn’t you hear what 1
said? A. Yes.”

Did you hear what I read to you? A. Yes.
And your answers were correct? A. Yes.

Q. I suggest to you, witness, that the water was cut off from
the stand pipes in the lumber yard before the lumber yard caught
fire? A. No.

Q. You say that you don’t know, or that you are sure that
it was not; which do you say? A. I am sure it was not cut off.

Q. Then did you try them? A. I tried them.

Q. When, what time? A. On the 19th, when the yard
caught fire.

Q. What time? A. About five o’clock.

Q. Five o’clock you say that you tried the stand pipes at
five o’clock on Tuesday the 19th of August, and you could get
water? A. Yes.

Q. Isthatso? A. Yes.

Q. That is what yousay. Now the stand pipes in the lumber
yard are controlled by a valve which is just outside the lumber
yvard; is that right? A. Perhaps, yes.

Do you say that the fire did any harm to the distribution
system in the lumber yard? A. Yes.

Q. What? A. Well, when the fire went through the yard
and burnt the Iumber it broke all the pipes.

Q. It broke all the pipes, did it? A. Well, it damaged them
or broke them.

Q. Which is it, do you say the fire broke or damaged the
pipes; is that right? A. Yes.

Q. And it was the pipes leading to the stand pipes; do you
say the fire broke or damaged ; is that it? A. Yes.

Q. What time do you say, or do you know, that the lumber
vard commenced to catch on fire? A. I canot give you the exact
time, but I think it was about five o’clock, to the best of my re-
collection I think it was about five o’clock.

Q. Well, I don’t want to lead you into any misstatement;
you were concentrating your efforts on fighting the fire around
the mill, weren’t you? A. Yes.

Q. So that you don’t know what time the lumber yard
caught fire; isn’t that correct? A. 1 think it was about five

Q.
Q.
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o'clock, to the best of my recollection.

Q. You say that the lumber yard caught fire at five o’clock;
and how long did it burn? A. I beg your pardon?

Q. How long did it burn? A. It burnt all night.

Q. Allnight. A. It burnt up until the time I was there.

Q. From five o’clock to twelve? A. From five o’clock it
burnt, yes.

Q. From five o’clock to twelve. A. Well, the time I was
there it was burning yet.

Q. What time did you leave? A. I think about twelve
o’clock.

Q. The lumber carrier shed is on the side of the lumber
yard away from the railway, isn’t it, the C.N.R. railway? A.
Away from the C.N.R. railway, yes.

Q. The explosions which you heard were all from gasoline
drums, were they? A. Yes.

Q. And you heard explosions in two places? A. Yes, two
places.

Q. The freight shed and lumber earrier’s shed? A. Yes.

Q. And the explosions you heard in the freight shed you
heard about five o’clock? A. About five o’clock.

Q. And the explosions you heard in the lumber carrier’s
shed you heard about six o’clock? A. About six o’clock.

Q. This dynamite, witness—you are used to getting stumps
out with dynamite, are you? A. With powder?

Q. Yes, and that is what you call twenty per cent. powder,
ism’tit? A. There is some powder, yes.

Q. You use twenty per cent dynamite for blasting out
stumps, don’t you? A. Yes. That is, I don’t just exactly know,
yvou see, what per centage of dynamite is used; we used to use
powder there to blow stumps and dynamite to blow rocks.

Q. Let us talk about the dynamite. Do you know what per
centage of dynamite is used in the sticks that are used for blast-
ing stumps? A. I don’t know exactly.

Q. You saw the bucket of dynamite, or the bucket contain-
ing the dynamite which was produced at the Fire Marshall’s en-
quiry, didn’t vou? A. Yes, I saw it.

Q. And the bucket that was produced was a bucket similar
to the buckets used by the Kapoor Lumber Company, wasn’t it?
A. Similar to that, yes.

Q. You were not in charge, I take it, of clearing the lumber
yard? A. Yes.

Q. You were in charge of clearing the lumber yard when
you began to make it? A..I was in charge, yes.

Q. And you issued any dynamite that was required, did
you? A. We used some dynamite and powder.
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Q. You issued it, you were responsible for issuing it? A. ngflitish
I did not use it myself; there was another man using it, a powder

Columbra.
man. T,
Q. But you issued it to the powder man? A. I didn’t give No. 7

it to him, he took it just from the powder shack. Plaintiff s

Q. Did you keep any record? A. I just forget now, I Byidence.

16th to 25th
don’t remember. May, 1932.

Q. Isn’t it the case that you did keep a record of every- —

10 thing youused? A. The powder and dynamite, it was kept away %alk q

from the building, away from the mill, on the logging railroad, Cl}i)s:n ’

and 1t was under the charge of the logging foreman; and I used examina-
to have the key for that shack. And my powder man used to go tion,
there and get it just as much as he wanted to use around there, --continued.
yes.

Q. And there would be a record of what he had taken,
wouldn’t there be? A. 1 don’t know.

* * * * * * * * * *

Q. Yes. Could you give me, Mr. Hutchinson, number 55

20 in your affidavit of documents? Just while I am getting that—

you started to work fighting fire at the mill at what time, did you
say? A. Four. '

Q. At what time did you start fighting fire at the mill to
protect the mill? A. About four o’clock.

Q. And you kept on how long; how long were you concen-
trating your attention? A. Kept on all night.

Q. All night. A. Until when T was taken to the hospital,
another gang came from Duncan from the Mayo Lumber Com-
pany to take our places.

30 Q. You were constantly concentrating your attention on
the mill from four o’clock to twelve? A. Yes, the lumber vard
and mill.

Q. How long did you attend to the mill? A. Most of the
time.

Q. Did you stop attending to the mill at any time? A. Not
before twelve o’clock.

* * * * * * * * * *

The Court: You are going to call Cowan, anyway ?

Mr. Mayers: Yes, my Lord. You say you left the Mayo
40 Lumber Company’s employment— A. In September.

Q. 0Of1930?7 A. 1930, September, yes.

Q. Have you worked for them since? A. No.

Q. Did you get a loan from them in 19312 A. Not that I
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know of.

The Court: Can you get these loans in this country without
knowing about it? A. I didn’t get a loan, no.

Mr. Mayvers: Did you get any money from them in 19317
A. I got my money that was coming to me, wages, T mean.

Q. How much? A. T don’t remember now how much.

Did you get no wages, or had vou to wait for your wages
until 19317 A. Well, I got, received some money from them in
wages, and there was another money owing to me from Mayo
Singh, I received that too; that was not a loan.

Q. Well, did vou not get $750 in August, 19317 A. Yes.

Q. What for? A. Wages perhaps.

Q. Well, was it wages? A. Perhaps it was wages.

Q. You say perhaps; was it or was it not? A. Well, 1
couldn’t tell now.

Q. If it was not wages what was 1it? A. Well, I had some
money coming to me from them previously, previous to the time
I worked for them.

Q. On what account? A. Some dealings I had with them
hefore.

Q. What dealings? A. Business dealings.

Q. They owed youmoney? A. They were invested in some
other business before.

Q. And the Kapoor Lumber Company owed you money,
did it? A. Not the Kapoor Lumber Company.

Q. Who? A. Mayo Singh.

Q. And you say the Kapoor Lumber Company paid you
$750 in August, 19312 A. Yes.

Q. That may or may not he wages? A. Perhaps it was
wages.

Q. If it wasn’t wages, what was it? A. If it wasn’t wages
it would be perhaps some money that I had coming from them,
from Mayo Singh personally perhaps.

Q. The Kapoor Lumber CCompany would not pay you money
because Mayvo owed you? A. Well, it could pay it and charge it
up to Mayo’s aceount.

Q. Well, how much wages had you owing to you when you
left? A. 1 don’t remember now.

Q. Was it anything like $750? A. Yes, it might be.

Q. It mightbe? A. Yes.

RE-DIRECT EXAMINATION BY MR. MAITLAND:

Mr. Maitland: These books that my learned friend has re-
ferred to should go in.
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The Court: I thought he was going to put them in. There is
no exhibit number on them; we call them for the moment num-
ber 1 and 2.

Q. There were some Forest Branch fire payroll books— A.
Yes.

Q. —shown to you hy Mr. Mayers, you remember? A. Yes.

Q. Signed with rubber stamp Kapoor Lumber Company
Limited, and then Bal Mukand, Superintendent, under the
Kapoor name? A. Yes.

Q. Did you have anything to do with making out any of the
entries in these books? A. No.

Q. Who would do that? A. The timekeeper.

Q. And you signed that as an official of the Company?
A. As an official of the Company.

Q. Youlooked at these books when Mr. Mayers showed them
to you a few minutes ago, did you? A. Yes.

Q. Now, does that change your evidence, or your opinion
at all, when you told us you had twenty-four men there on the
eighteenth? A. T had twenty-four men on the 18th, yes.

The Court: Who is putting the little red books in?

Mr. Maitland: My learned friend should put them in, he
referred to them.

The Court: Does it make any difference who puts them in?

Mr. Mayers: It makes no difference to me. There is no
particular object in putting them in, because it is all identified
in the notes. And these books contain 213 names, which 1s a very
burdensome thing.

Mr. Maitland: They will be available to me if T want to see
them?

Mr. Mayers: Yes, any time. Perhaps we better put them
in, and we can arrive at some arrangement, if there is any neces-
sity.

The Court: Very well (Books marked Exhibits 9 and 10).
1f they are paged, put in pages so and so.

Mr. Mayers: Exhibit 9, I will put in the frontispiece, the
declarations dated September 13, 1930, and page 3. KExhibit 10,
I don’t want to put in anything except the frontispiece and de-
claration of September 13, 1930; because the only other point of
the book is that it does not contain any names on the 18th of
August.

The Court: Take it in that way, it is not connected with the
Kapoor Lumber Company at all?

Mr. Mayers: Yes, it has a whole list of names on the 19th and
20th.

The Court: To make your point you have got to put it in,
then? :
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Mr. Mayers: Then Exhibit 10 will go in.
(Witness stands aside).

J. S. Hundal was here sworn as Interpreter.

BISHEN SINGH, a witness called on behalf of the Plaintiff,
being first duly sworn, testifies through Interpreter as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

Q. Your full name, please? A. Bishen Singh.

Q. Where do you live now? A. Mayo Lumber Company.

Q. Where were yon working in August, 1930? A. XKapoor
Lumber Company.

Q. What work were you doing? A. Loading, in the ship-
ping crew loading cars.

Q. Do you remember the 18th of August last? A. Yes.

What were you doing then? A. I was working at the
mill at the time.

Q. And then where did you go from the mill-—August 1930
it what I meant? A. He was working at Kapoor at the time.

Q. And what work were you doing? A. Shipping crew and
loading cars.

Do you remember the date of the fire of the 18th of
August, 19307 A. Yes, I was having dinner, and as I came out
from dinner I heard that there was a fire, and everybody was
calling for me to go down and help them.

Q. Where did yougo? A. I went down to the fire.

Q. And where was the fire? A. At Kapoor Lumber Com-
pany towards Victoria, at the cut.

Q. The rock cut? A. The rock cut, in a depression.

Q. Was it on the Victoria side of the rock cut or the Kapoor
side of the rock cut, do you remember? A. It was on the right,
going from Victoria, and on your left going from Kapoor to Vie-
toria.

Q. On your right coming from Victoria? A. Yes.

Q. What I am trying to get at, which side of the rock cut
was it on, nearer Victoria or nearer Kapoor %

A. On the Victoria side.

Q. How close to the rock cut on the Victoria side?
A. About 60 feet approximately from the rock cut.

Q. Now you said there was a depression there, did you?
A. Yes.
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Q. What was burning at the time; what did you see burn-
ing? A. There was an old pile of ties there that were on fire.

Q. Anything else? A. In the right of way there was some
other obstructions that were also on fire.

Q. You said this is on the right hand side going from Vie-
toria to Kapoor? A. On the right hand side; on the upper side
of the track, towards the hill.

. How far was this fire from the track? A. About 14 or
15 feet from the rail.

Q. Which rail? A. The rail on the side towards the fire.

Q. Now was the wind blowing the fire to the track or from
the track? A. It was blowing it in a catecornered way away
from the track towards the cut.

Q. Towards the cut? A. Towards the cut and a little away
from the track.

Q. How long did vou stay working there? A. I got there
before the whistle was blown, and stayed there until six o’cloek.

Q. You stayed there until when? A. To six o’clock.

Q. What were you doing? A. I was bringing buekets of
water from the creek to the fire.

Q. Well, who was working on the fire trail, how many?
A. Twelve men were at the trail.

Q. And how many were packing water? A. Three or four
of were packing water buckets, and the rest were working with
shovels.

CROSS-EXAMINATION BY MR. MAYERS:

Q. You got there some time hefore one o’clock on Monday,
did you; or what day of the week was it that you got there?
A. Monday.

Q. Some time hefore one o’clock? A. Tt was about 20 to
one when T found out about the fire; and about fifteen minutes we
got there.

Q. And the only thing you saw burning were ties, is that it?
A. The ties were burning, and also the rest of the rubbish and
stuff around there was also burning.

Q. Now we have it that the ties were burning. How many
ties did you see burning? A. I didn’t count them.

Q. Well, approximately how many? A. I don’t remember
the number, but I know there was a pile about two feet high.

Q. A pile of ties two feet high was burning; is that right?
A. Yes. '

Q. And that, you say, was on the right of the track going

In the
Supreme
Court of

British
Columbia.

No. 7

Plaintiff’s
Evidence.
16th to 25th
May, 1932.
Jishen
Singh,
FExamina-
tion,
--continued.

Cross-
examina-
tion.



10

30

40

54
Bishen Singh, for Plaintiff—Cross-Examination.

towards Kapoor, is that right? A. It was on the upper side of
the track, and going away from Kapoor it would be on the left
side.

Q. Yes, away from Kapoor on the left-hand side. And you
say these tles were in this depression? A. Yes.

Q. What else did you say vou saw burning? A. Some of
the small shrubs that had been cut were hurning also.

Q. You say small shrubs that had been cut and were lying
there, is that it? A. They had evidently been there a long time;
they were not very fresh. There was other things there, grass and
stuff.

Q. Some shrubs cut and lying there, is that what you say?
A. Yes.

Q. How many men altogether were working there Monday
afternoon? A. Twenty-four or twenty-five men there, and I
know that about half of us were working on the trail and about
half were working on the fire fighting.

Q. Half working on the trail and half were doing what?
A. Fire fighting.

Q. Well, what were they doing? A. I was bringing water.

Q. How many others were bringing water? A. Three or
four other men with me.

Q. And you were bringing water from the Sooke River?
A. There is a creek running about three or four hundred feet
from there, and I don’t know what the name of it is, and that 1s
where we got the water from, on the lower side of the track.

Q. On the side of the track away from the fire or on the same
side as the fire? A, On the lower side, on the opposite side.

Q. Did you see the train come from the mill in the afternoon
and stop opposite the fire; did you see the C.N.R. train coming
from the mill and stopping at the site of the fire on Monday after-
noon? Isn’t that rather long to say yes or no? All I want is
that he tell me whether on Monday afternoon he saw the C.N.R.
train stop at the scene of the fire. A. He saw onetrain going by
but it did not stop there.

Did he see no train that afternoon stop at the scene of
the fire? All T want is yes or no. A. The train that came, that
stopped there, went by first and then came back.

Q. And stopped? A. Yes.

Q. And stopped there. He saw that, did he? A. I was
away on an expedition for a bucket of water, and the train did
stop there.

Q. The train did stop there? A. For a few minutes.

Q. And there were a number of white men got off the train,
were there? A. He didn’t notice, he was hidden by some bush,
and he didn’t see whether there were any men got off or not.
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Q. Did he see any of the white men walk around the scene
of the fire and examine it? A. One man got off and walked, one
man went around the fire; a little short man, just walked around
the fire.

Q. Did you know that that was the Fire Ranger? A. I did
not know who he was.

Q. Did you see what happened to the short man that you
saw walking around the fire; where did he go afterwards? A. I
notic¥d him, but I don’t know what happened to him.

Q. Didn’t you see him go back to the train that was waiting
there? A. The train stopped about 5:30 and I didn’t know
whether the man got on the train or where he went.

Q. How many white men approximately were there on the
train. A. I was down in the bush, I don’t know how many men
were on the train.

Q. Didn’t you see about 14 men there? A. I don’t even
know of one man on the train; the train only stopped for about
two minutes there.

Q. Were you down at the Saturday fire? A. I heard that
there was a fire and it had been put out, but I wasn’t there.

Q. Where were you on the Tuesday? A. We went back to
the fire to work on it again.

(Witness stands aside).

(Court here adjourned until tomorrow (May 17, 1932), at
10:45 a.m.)
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Mr. Maitland: My Lord, Mr. Mayers intimated to me last
night that he contemplated a view in this matter. I am very much
in accord with that suggestion, but the difference between us is
this, that he thinks the view should be taken after the evidence
has all been heard, I think it should be taken at the earliest pos-
sible moment. It could be accomplished, in my opinion, this
afternoon, if my friends in the Company will co-operate with us.

The Court: You agree—it is a question of time—What do
you say, Mr. Mavers?

Mr. Mayers: I should much prefer the view to be had after
the conclusion of the evidence, hecause we propose to give evi-
dence of other fires in different parts of this area and other mat-
ters relating to other things in this matter. If the Jury go out
now, all they can see is a stretch of country. If they go after the
evidence has been heard, they will be able to identify things in the
evidence. It would be idle to go out now and see a stretch of
country which conveys nothing to the Jury at all; if they went out
after, they could pick out on the ground the different points to
which they have heen referred.

The Court: If they could pick them out then, why not now?

Mr. Mayers: Because that would possibly mean giving evi-
dence on the ground.

Mr. Maitland: I don’t think so. I think it is a great advant-
age to have a mental picture.

The Court: Well, seeing the importance of this case, we
might go out twice.

Mr. Maitland: How long would it take to go out?

Mr. Mayers: An hour and a half to go out and an hour and
a half to return.

The Court: Your suggestion is we might go out this after-
noon? My view at present would be that an observation of the
scene early in the case is better than at the close of it.

Foreman: 1 should like to see the ground myself.

(After further discussion it was arranged to adjourn at 12

o’clock to go out to view the ground this afternoon).
The Court: Arrange for transportation at 1 o’clock.
Mr. Maitland: I call Kishen Singh.

KISHEN SINGH, a witness called on behalf of the Plaintiff,

being first duly sworn by Christian oath, testified as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

‘Mr. Maitland: This man speaks a little English, if your

Lordship thinks I ean try it.
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Kishen Singh, for Plaintiff—Direct Examination.

The Court: It is so much faster.

Mr. Maitland: Try and answer me in English, do the best
you can.

Q. You remember August, 1930% A. Yes.

Q. Where were you working at that time? A. In the office,
as a time-keeper and paymaster.

Q. Of what company? A. Kapoor Lumber Company.

Q. Where? A. Sooke Lake.

Q. At Kapoor? A. Yes.

Q. You remember the time of the fire there in 19307¢
A. Yes. ,

Q. At that time were you book-keeper? A. Yes.

Q. Did you keep all the time? A. Yes.

Q. Do you remember the first day of the fire, Monday, 18th
August? A. Yes.

Q. What were you doing that day? A. I was eating my
dinner in the cook house ahout 12:30.

Q. And what happened? A. I heard the fire. I finish my
dinner and T go up to the fire.

Q. Where was the fire? A. Fire about I think quarter mile
—other side of the rock cut.

Q. Do you mean at the Victoria side or the Kapoor side?
A. Victoria side.

Q. Where was the fire when you saw it? A. About 60 feet
from the rock cut.

Q. How far was it from the railway track? A. About 15 or
16 feet.

Q. From which track? A. C.N.R. track.

Q. Right or left? A. Came from the Kapoor Lumber
Company, and on the left hand—Ileft hand from the track.

Q. Going which way? A. To Victoria.

Q. That would be the right, going from Vietoria to Kapoor?
A. Yes, from Victoria, right, yes.

Q. You remember at that time when you got there which
way the wind was blowing? A. Wind was blowing away from
the track.

Q. How long did you stay there? A. Till 4:30.

Mr. Maitland: We put in two red books (produced).

Q. Do you remember while you were there how many men
were working on that Monday at that fire? A. Yes, about 24 or
26.

Q. Are you the man who kept these books? A. Yes.

These are the various branch payrolls and fire claim
books—Ilook at these—when were these made up— A. Yes.

. I say when—when did you make them up? A. In
September, 1930.
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Kishen Singh, for Plaintiff—Direct Examination.
Kishen Singh, for Plaintiff—Cross Examination.

Q. Did you keep a record of the men who were working that
day? A. Yes.

Q. What happened to that record? A. The time book
burnt in the fire on the 19th.

Q. That would be on the Tuesday? A. Yes.

Q. And how late in September was it that you made these
red books up? A. I do not remember now—about half into Sep-
tember.

Q. And it was stated here yesterday that there was no
record there of 24 men working on the 18th. What do you say
about that?

(Question repeated by Interpreter).

A.. About three or four days after the fire there was no
accommodation for the men of any sort to sleep or to eat, and they
were living in garages around there, and so he was unable to
make up the records immediately.

Q. Yes—anything else? A. After that time he made up his
time sheets as best he eould remember.

Q. I understand the night crew were not there either—six
Chinamen at night time were not in that book, were they? A. No.

Q. Why is that? A. I cannot remember after a few days.

CROSS-EXAMINATION BY MR. MAYERS:

Q. You were down at the site of the fire on Monday?
A. Yes.

Q. And it was your business to keep the men’s time, was
it? A. Yes.

Q. And you say you made all these books up after—you
say yvou wrote these books in September? A. Yes.

Q. That is the month following August, the month of the
fire? A. Yes.

Q. You then knew the men that you were claiming should
be paid, did you? A. Yes.

Q. The month after the fire you knew how many men had
been employed on the Monday, did you not? A. Pardon?

Q. In the month following the fire you knew how many men
had been employed on the Monday? A. In the mill?

Q. No, at the fire on the Monday, you knew that? A. Yes.

Q. And you knew that you ought to put down all the men
who were employed on any day, so that they could get their pay.
You know that, don’t you? A. I do not remember now.

Q. You knew that at the time that it was your duty to put
down all the men employed so that they could get their money—
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Kishen Singh, for Plaintiff—Cross Examination.

you knew that? A. Yes.

Q. And you did therefore, when you wrote these books you
put down the names of all the men who were entitled to be paid
for the work that they did on any one day. Is not that right?
A. Yes.

Q. And your memory, of course, of the number of men em-
ployed was much better in the month after the fire than it is now.
Is not that right 2—that is right, surely? A. Again question.

You had a much clearer and better recollection in the
month after the fire than you have now—is not that right 2—NMr.
Interpreter, will you put that to himn?

(Question repeated by Interpreter).

A. At that time immediately afterwards, we were so busy
and so mixed up that my recollection had more or less diminished.

Q. Your recollection two years afterwards, or nearly two
years afterwards, is better than your recollection a month after-
wards. Is that what yousay? A. Yes, I think I remember more
clearly now, because I have thought the thing over.

Q. And in the month after the fire, in September, vou knew
that the men would only get paid it you put their names down in
that book. You knew that, did you?

Mr. Maitland: Hardly correct.

Mr. Mayers: Well, is that so? A. Yes.

Q. That is right?—what I have said is right? A. They
took my word for it, that the pay that I got for them was correct.

Q. So only the men that you put down in these books got
paid, is that right? A. After these books were sent away some
men came to me and told me that their time was not included.

Q. What did you do? A. I did not do anything about it.
A little while later the men all went off.

Q. So only the six men that yvou got down on the 18th got
paid, is that right? A. I do not remember, but possibly in the
second month the other men may have been paid.

Q. Well, how could they get paid if you have not got them
down in the book. A. As they claimed their time that was miss-
ing I tried to get it for them in the second month.

Q. Well, did you get it, and from whom? A. I don’t re-
member.

Q. How long did you stay down at the scene of the fire on
Monday? A. Until 4:30.

Q. Why did you leave at 4:30? A. 1 am timekeeper for
the mill, and I had to go round and get the time for the whole mill.

. What work were you doing when you were at the site
of the fire on Monday? A. I was hauling water buckets.

Q. Did you see the C.N.R. train come down to the scene of
the fire about four or half-past? A. That train went up towards

In the
Supreme
Court of

Beitish

Columbia.

No. 7
Plaintiff’s
Evidence.
16th to 25th
May, 1932.
Kishen
Singh,
Cross-
examina-
tion,
--continued.



60
Kishen Singh, for Plaintiff—Cross Examination.
Naranyan Singh, for Plaintiff —Direct Examination.

the upper end.

Q. You saw the train come down, did you? A. Yes.

Q. And stop at the scene of the fire? A. No, he did not
stop, he went up to Kapoor.

Q. And came back and stopped?
was at the mill.

Q. You had gone, you say, before that.

The Court: Ask him, he said he made some claim afterwards
for some pay for his men. Is there anything in writing about
that? A. No claim in writing.

Q. Did not write out anything about it? A. No.

Q. Just talked about it? A. Yes.

Q. Did he make any claim for the Forestry Department
about it? A. Not after these claims were in.

Q. Is this in the witness’ handwriting—those names—what
portion of them is your work? A. This is not my writing.

The Court: Is that your writing? A. No.

20 Q. Then—this is your signature here, is it not?
that is my signature.
Q. There is nothing of yours on that, except your signature?

A. No.

Q. Well, where is that got from? A. That is from the Fire

Warden, I guess.

Q. Made up on September 13th, apparently? A. Yes—not
my handwriting.

A. I did not see it, 1

10

A, Yes,

(Witness stands aside).

NARANYAN SINGH, a witness called on behalf of the
30 Plaintiff, being first duly sworn, testifies as follows:
DIRECT EXAMINATION BY MR. MAITLAND:

Q. What was your occupation in 19302 A. 1 was foreman,
yard foreman.

Q. Where? A. Kapoor Lumber Company.

Q. How long had you held that position? A. In January,
1930, I began working there.

Q. What does the yard foreman do? A. To have the lum-
ber properly piled in the yards and look after it.

. Now you remember Monday, 18th August, the first day
40 of the fire at Kapoor? A. Yes.
Q. Did you see anything that day? A. Yes.
Q. What? A. About 12:30, I noticed some smoke in the
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In the

Naranyan Singh, for Plaintiff—Direct Examination. Supreme
Court of

direction from Victoria, and Mr. Bal Mukand told me to take our Cf,’,jﬁfg’,a,

men over there,
Q. What men were your men? A. I was told to take the No. 7
yard men and the shipping crew. Plaintiff’s

. How many men did you take, do you remember? Svidence.
A, About 24 or 25 men, I remember quite well. May, 1932.
Q. And where did you goto? A. To where the smoke was
coming from? Naranyan

Q. Well, where was the smoke coming from? A. Past the ;ﬁ’fﬁ;na
cut on C.N.R. track, where the fire was.

Q. On the Victoria side or the Kapoor side of the cut‘? contmued
A. On the Victoria side.

Q. And where was the fire—when you got down there, where
was the fire? A. Right alongside the track.

Q. How far from it? A. About fourteen feet from the
track.

Q. And what did youdo? A. About twelve men were put
to building a trail around the fire, four or five men went out and
got water, while the rest of the men were fighting the fire with
shovels.

Q. What were you doing yourself? A. I was working with
a shovel.

Q. What time did you stop? A. Six o’clock.

Q. And then what happened %—when you quit what hap-
pened? A. Bal Mukand sent down six Chinese and told me as
soon as they arrived, for us to go back.

Q. Oh, I see, for you to quit? A. As soon as the six men
arrived we went home.

Q. That was on the Monday, was it? A. Yes.

Q. And did you go back again on the Tuesday? A. Same
number went back next morning at seven o’clock.

Q. What did you do that day, on the Tuesday? A. Did
exactly the same thing as we did the day before.

Q. Did anything happen to that fire on the Tuesday?
A. During the night the fire had jumped the trail that we had
built the night before, so we set about building a new trail around
that fire.

Q. How far back was it then, when you started building this
new fire trail? A. The fire had jumped the old trail, and we set
it back a little further, where we knew it would be safe to complete
the trail.

Q. Well, how far back was the old trail from the track?

The Court: Fire guard, is it not?

Mr. Maitland: Well, I always thought it was a fire guard.
The Fire Warden deseribed it as a fire trail.

The Court: Well, it is a new term.
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Naranyan Singh, for Plaintiff—Direct Examination.
Naranyan Singh, for Plaintiff—Cross Examination.

Witness: Approximately one hundred feet.

Mr. Maitland: On which side of the track?

A. The uper side of the track.

. Right or left?

The Court: Going to Kapoor?

A. On the right hand side, coming from Victoria to Kapoor.

Mr. Maitland: And how far back from the track was your
second fire trail that you built on the Tuesday morning ?

A. Further up the hill, about 275 to 300 feet.

Q. Did anything happen on Tuesday afternoon to that fire
A. In the afternoon the fire jumped over the track.

Q. Towhere? A. Inthedirection of the town, right across
the track.

Q. And did it keep going? A. The fire jumped the track
and due to the high wind it carried it along towards the town
through the slashing and Mr. Bal Mukand told me—

Mr. Maitland: Never mind what he told you. I think that
is all.

CROSS-EXAMINATION BY MR. MAYERS:

Q. You speak English, don’t you, witness? A. Just slight-
ly, not much.

Q. Do you remember the Monday when the C.N.R. train
came down from Kapoor and stopped opposite the fire? A. Going
up it did not stop, but coming back it stopped for just a few
minutes.

Q. You know Mr. Fraser, the C.N.R. agent, don’t you?
A. I don’t know Mr. Fraser, but I did notice a man getting off
the train and when the train left the man was not there either.

Q. You saw a number of men getting off the train, did you
not, when it stopped opposite the fire? A. No, I did not. I saw
one man I am sure, but 1 was off in the direction of the other end
of the fire and was not sure of any others,

Q. The one who got off was the Fire Ranger, was it not?
A. I do not know, I don’t even remember whether the man got
off that particular train, or whether he got on again. 1 just saw
that one man.

Did you see anyone go from the train and walk round
the range of the fire, examining it? A. I did not see him. Some-
one else may have. I just saw the one man.

Q. Well, this one man that you saw, did he not walk round
the fire and examine it? A. I do not remember, he might have
and he might not have.
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Naranyan Singh, for Plaintiff —Cross Examination.
Foresew (Chinaman), for Plaintiff—Direet Examination.

Q. What were you doing at the time? A. I was working
with a shovel, trying to put out the fire. Sometimes I would go
around and examine the trail and he may have been around where
I was, while I was away.

Q. On the Tuesday did you stay down at the seene of the
fire the whole morning? A. Yes, I was with the fire all day.

Q. You did not go back to lunch at noon? A. I sent 12
men off, and 12 stayed there. I was with the twelve men that
stayed there.

Q. The first trail you built, one hundred feet back from the
right of way, that was up on the side hill, was it? A. No, it ran
round the bottom of it.

Q. The bottom of the hill? A. Yes, the first one was.

Q. Did it go—did your fire guard, your fire trail, carry on
up the slope of the rock cut? A. I don't remember, but I think so.

Q. And then your second fire trail was further up the hill
side, was it? A. Yes, it was further up over the hill.

Had you anything to do with the burning of the slash on
the right of the right of way going towards Kapoor in the autumn
of 19297 A. I don’t remember anything about that.

(Witness stands aside).

FORESEW (Chinaman), a witness called on behalf of the
Plaintiff, being first duly sworn, by paper oath, testified as
follows:

(Harry Hastings, sworn as Interpreter)

DIRECT EXAMINATION BY MR. MAITLAND:

Q. What is your occupation? A. Railway.

Q. What are you? A. Make roads in the railway.

Q. Where you working in 1930 on the 18th August? A. At
Kapoor sawmill, on a track of the Kapoor sawmill.

Q. Do you remember the day of the fire, the 18th of August ?
A. Yes, I remember the fire.

Q. What did you do that day? A. I was repairing the
track.

Q. What did you do in relation to the fire, if anything ?
A. I worked on the road until five o’clock, when T went home and
at six o’clock I went to help look after the fire.

Q. And who did you take with you, anybody? A. Includ-
ing myself six Chinese.
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Foresew (Chinaman), for Plaintiff—Direct Examination.
Hagara, for Plaintiff—Direct Examination.

Q. Who sent you down there? A. The foreman.

Q. And how long did you stay there? A. I started work
at six o’clock in the evening, and I remained there till seven
o’clock the following morning.

Q. What were you doing? A. Sometimes we shovelled
some stuff on the fire to smother it, and then we were making
trails.

Q. And the other men were working with you, were they?
A. We were spread out, the six of us, were spread out and each
of us was looking after a part.

Q. What happened in the morning, when you quit?
A. After I left work I went to eat, had my breakfast, then I
went to =leep.

,Q. Well, did anybody take your place at the fire? A. Yes,
there were some Hindus took our place.

The Court: Where was this fird? A. Below the sawmill.

Mr. Mayers: No questions.

(Witness stands aside).

HAGARA, a witness called on behalf of the Plaintiff, being
first duly sworn, testifies as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

Q. You remember Monday, 18th August, 19307 A. Yes.
Q. Where were you working at that time? A. Out in the
camp.
Q. Where, what company? A. Kapoor Lumber Company.
). And what was your occupation? A. Railway foreman
—track foreman.
. Now, do you remember a C.N.R. freight engine being
derailed on the 18th? A. Yes.
Q. Where were you at that time? A. I was out working on
my job.
Q. What were you doing? A. Building a track.
Q. That is a railway track? A. Yes—building track out
at the camp.
Q. Did you get word of this derailment? A. The Super-
intendent notified me about 2:30.
Did you have anything to do in relation to that fire at
all? A. I sent some men during the night.
Q. And what men were they? A. Sent my six Chinese.
Q. Was the last witness one of them? A. Yes, he was one
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Hagara, for Plaintiff—Direct Examination.

of them.

Q. Now was any of your track—by that I mean the Kapoor
Lumber Company Limited’s track damaged in the fire? A. Not
the same day, but the next day.

Q. Well, I know, but by the fire, the whole fire, that is what
I mean? A. Yes.

Q. Did you make an investigation of that yourself?
A. Yes, I remember the number of rails and ties.

Q. Did you make a note of it at the time, a memorandum?
A. I remember, about probably 200 ties.

Q. Would you ask him if any of that is his writing (mem-
orandum produced to witness)? A. This marking on the side
is mine,

Q. On the left-hand side—what is that—a memorandum of
what? A. These are the rails.

Q. What rails? A. The ones that were destroyed by the
fire.
Q. Did you make that note at the time? A. Yes, at that
time.

Q. Now how many rails were destroyed by the fire? A. I
don’t remember now, but I have them marked down as stated
here.

Q. Well, using that to refresh your memory, how many—I
want the various items, and lengths and weights? A. 56 1b. rails.

Q. Now give us the different items, please, of the rails—the
lengths.  A. 23 rails 30 feet long; 5 pieces 29 feet long—

Q. That is five rails, is it? A. 5 rails. 3 rails 28 feet long;
1 rail 27 feet long; 5 rails 26 feet long; 5 rails 25 feet long ; 8 rails
24 feet long; 2 rails 23 feet long; 1 rail 20 feet long; 1 rail 32
feet long.

Mr. Maitland: That is the total—all right.

Mr. Mayers: No questions.

(Witness stands aside).

Mr. Maitland: If your Lordship will let me speak now to
the question of the view. I can take any of my witnesses with me.
Bal Mukand, if your Lordship thinks he should point out the
position of the fire as indicated yesterday—what is your Lord-
ship’s wish in regard to that?

The Court: My experience of taking a view with a jury, it
is a most difficult proposition to carry out with any degree of
satisfaction, that is to keep the proper environment.

Mr. Maitland: That was why I spoke on this question. I
thought that if he confined himself to just giving the locality of
where he said that fire was and nothing else.
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The Court: If you call witnesses and point out to the Jury
and say, That is where the fire is—the defence when they come
to their part of the case they are at a disadvantage. We cannot call
the witnesses in defence. I think it better in the meantime for the
Jury to go out and see the locality—you can take that man along
if you want to, and Mr. Mayers ean bring who he likes.—My
feeling at present is not to take evidence on the ground, just view
the ground with a map and get conversant with the situation.

The Foreman: Ought we not to have someone to tell us
where the fire started ?

Mr. Mayers: That is the disadvantage of going out now, the
Jury will at present have only heard one side.

The Court: That is why I did not want Mr. Maitland to take
his witnesses to point out any particular locality.

Mr. Mayers: That is the disadvantage of the Jury going out
now when they have not heard the respective stories. They have
not heard my side at all.

The Court: Have you been there, Mr. Mayers?

Mr. Mayers: Yes, my Lord.

The Court: Is there any object in viewing the ground at all
—if I were a juryman the object would be to get a picture of the
locality.

The Foreman: The ideal would be for us to go out now.

The Court: And do without any evidence and take a map.

Mr. Mayers: It would be better if Counsel did not go, if the
jury took a map and went by themselves.

The Court: If I were a juryman I would like to get that
locality in mind. I will have to give you—So that the records will
show, I will have to say something to them.—It is agreed then,
that you have a view, whether there will be a second view will be
considered later on. (Addressing Jury): You go out and take a
view of the locality, the object being that you become conversant
with the locality so that it will be applied more readily to the
situation. I am required to give you certain directions as to your
conduct at the time. Do not allow anybody out there or during
the course of the trial to talk to you about this case at all. 'When
you are out there, in charge of the Sheriff, try and keep together
asx much as you can, and do not, as it were, form a conelusion, by
saying to each other, This is so-and-so. Just keep it in your own
mind without forming any decision on any particular point.

- (The Court then adjourned to meet at the Court House at
1:30 for the purpose of proceeding to the view. The trial to be
resumed at 10:45 tomorrow, (May 18, 1932).)
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Teja Singh, de bene esse, for Plaintiff—Direct Examination.
DIRECT EXAMINATION BY MR. HUTCHESON

1 Q. Youare Teja Singh? A. Yes.

2 Q. Andyou have just been sworn outside in the Registry
Office? A. Yes.

3 Q. How long have you been in this country? A. Since
August, 1913.

4 Q. Do you know the Plaintiff, the Kapoor Lumber Com-
pany Limited? A. Yes.

5 Q. Were you ever employed by them? A. Yes.

6 Q. During what period? A. Oh, I started there in
November, 1929. '

7 Q. And you worked until when? A. Until the fire—
August, 1930.

8 Q. Were you working there on the 18th August? A.
Yes.

9 Q. And what day did you leave there? A. After the
fire—about two days, I guess, after the fire.

10 Q. And that was at Kapoor, on Vancouver Island? A.
I beg your pardon?

11 Q. At Kapoor, on Vancouver Island? A. Yes, I left
there for Vancouver then.

12 Q. Now, do you remember a fire that occurred near the
mill on or about the 18th August? A. Yes.

13 Q. First give me, what was your employment in the
mill, what occupation? A. Grader.

14 Q. Grader? A. Yes.

15 Q. Is that working in the mill itself? A. On the
chains, where the lumber comes out of the mill—where it is sorted.

16 Q. Now, what was the first you knew of this fire on the
18th August? A. All I know is the superintendent came and
told me—

Mr. Mayers: I object to that.

Mr. Hutcheson: Well, we can take it subject to your objee-
tion.

Mr. Mayers: No, I certainly object to what he was told by
somebody else. This witness is not being examined for discovery ;
he is being examined as a witness in chief.

Mr. Hutcheson: 17 Q. You were told something by
whom? A. The superintendent.

18 Q. Who was that? A. Bal Mukand.

19 Q. And following that you did what? A. It was noon
—twelve.

20 Q. And you did what? A. Went home and got a little
lunch and started off for the fire.

21 Q. And where was this fire? A. The fire was along the

In the
Supreme
Court of

British
Columbia.

No. 7

Plaintiff’s
Evidence.
16th to 25th
May, 1932.

Teja Singh
(de bene
esse)
Examina-
tion.



10

20

30

68

Teja Singh, de bene esse, for Plaintiff—Direet Examination.

C.N.R. track. I guess it is—1I can’t figure out the direction—to-
wards Viectoria, where the track was going towards Victoria.

22 Q. From the mill? A. From the mill, yes.

23 Q. And did anyone accompany you to the scene of the
fire? A. Yes, there were several men.

24 Q. Will you tell me how many? A. Oh, about a dozen,
I think.

25 Q. And where was this fire relative to the track of the
C.N.R.? A. Oh, it was pretty near the tracks. I would figure
around—oh, about 20 feet or more.

26 Q. How large an area did the fire cover when you arriv-
ed there? A. The fire was fairly large—I think around half an
acre.

27 Q. And at what time did you arrive at the scene of the
fire? A. T arrived there about 12:30.

Mr. Hutcheson: I think you are admitting this plan, aren’t
you, Mr. Mayers.

Mr. Mayers: Yes.

Mr. Hutcheson: 28 Q. Just take a look at this plan, wit-
ness. I will just explain, this is a plan representing the neigh-
bourhood of the mill, this is supposed to be the mill up towards
the corner. A. Yes.

29 Q. This line indicates the right-of-way, and the centre
of these two lines the track on the right-of-way? A. Yes.

30 Q. Now, looking at that plan, could you mark on there
where the fire was burning when you got there at 12:302 1 might
say the scale is about 100 feet to the inch. A. It would be along
here.

31 Q. Just draw lines enclosing the area of the fire as you
found it at 12:30. A. I think it was something like that.

32 Q. You might just mark that “F”? A. “F’¢

33 Q. Yes. A. (Indicating).

34 Q. Now, was there anybody at the fire when you got
there? A. No, I was amongst the first.

35 Q. How long did you remain at the scene of the fire?
A. I remained there till about 5 :30.

36 Q. Did those men who accompanied you to the scene of
the fire remain there or go away? A. No, we all—I think most of
us went, anyway.

37 Q. Did any other employees of the mill come to the
scene of the fire after you got there with this first group?

Mr. Mayers: Well, I object to that question. The witness is
not being examined for discovery.

Mr. Hutcheson: No, I know he is not. T asked him if any
other employees came there.

Mr. Mayers: I object toleading questions, which that clearly
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1s.

Mr. Hutcheson: It is not a leading question at all. T have
Just asked if any other employees came there; there is nothing
leading about that.

Mr. Mayers: Well, it won't be possible for either of us to
decide that, so I object to the question.

Mr. Hutcheson: He can answer it subject to the objection
then.

Mr. Mayers: I am not accepting that position at all. T
object to the question.

Mr. Hutchecon: 38 Q. Well, go ahead ,witness; answer
it? A. There may have been some men came in there after. I
don’t know. You see, we were all working.

39 Q. Yousay you remained there until when? A. Until
5:30.

40 Q. And what were you doing between the time you got
there and 5:30? A. Trying to clear the roads so as to keep the
fire from spreading, and throwing on dirt and so on.

41 Q. What were the other men, who you say went with
you and remained there till 5:30, what were they doing? A. The
same sort of thing.

42 Q. Now, when you left there at 5:30, did any persons
remain behind ?

Mr. Mayers: I object to that question.

A. I don’t know that.

Mr. Hutcheson: 43 Q. You don’t know. Did you go to
the scene of the fire again? A. T went the next morning.

44 Q. What time? A. I guess around seven or seven-
thirty.

45 Q. Did anyone accompany you to the scene of the fire
then? A. There was pretty near the same bunch of men, or a
few more.

46 Q. Were there any men at the scene of the fire when
you went there on Tuesday morning? A. There were some
Chinamen. I don’t know how many there were, though.

47 Q. What was the condition of the fire when you arrived
there on Tuesday morning? A. Well, the fire had died down
considerably, and it hadn’t increased any since we left it that
night.

48 Q. Since you had left it Monday night? A. Yes.

49 Q. What was the area of the fire when you left it on
Monday night as compared to the area when you got there Monday
noon? A. Oh, it was practically the same; it didn’t increase any.

50 Q. How long did you stay at the scene of the fire on

Tuesday? A. Tuesday, we stayed there practically all the time.
We were there, at the first place there, about noon, and then it
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began to spread, and then it developed into the big fire. C]‘S’r”l.‘; l’.sgf

51 Q. Now, what were you and the men who accompanied ~;, pia.
you there on Tuesday morning doing that morning? A. I beg —

your pardon ? No. 7
52 Q. What were you doing on the Tuesday morning, you 1}; 1?}&1“& s
and the men who accompanied you to the scene of the fire? A. yooGx

Well, we were getting mostly dirt and throwing it wherever we May, 1932,
found the fire was starting up, and more or less watching it lest
it should develop—get away. Teja Singh
53 Q. And what do you say happened about noon? A. égs‘z)bene
About noon a little wind began to spring up, and the fire began gy mina.
to spread out. tion,
54 Q. That wind sprang up blowing in what direction? --continued.
A. It was more or less parallel to the track.
55 Q. Yes. In which direction did the fire spread? A.
The fire went—you see, the track gives a little curve there.
56 Q. Just draw a line on there—on that map, indicating
which direction the fire spread after this wind sprang up at noon
on the Tuesday? A. Right along here.
57 Q. Well, draw a line just showing the course the fire
took, as you saw it? A. (Indicating).
58 Q. And how far did it spread in that direction? A.
Well, right up against the mill.
59 Q. You might put an arrow at the head of that line to
show the direction. A. This way (indicating).
60 Q. When you arrived there on the Monday noon was.
there any wind blowing? A. There was, a little.
61 Q. What direction was that wind blowing? A. It was
blowing pretty near up in this direction. -
62 Q. Well, before we get confused, would you mark that
line you made as indicating the course the fire took at this time
as ““A”? A. (Indicating).
63 Q. Now, would you draw a line on this map indicating
the direction of the wind when you arrived there on Monday
noon? A. (Indicating).
64 Q. Would you mark that “B”’? A. (Marking ““B’’).
65 Q. Now, what did you do when the fire started on the
course indicated by the line ‘A% A. Well, we went across and
tried to put it out in every way we could, and it looked as if we
stopped it at first, but the material around was rather dry, and
the wind seemed to be getting stronger and we just couldn’t stop
it; it was developing too fast. :
66 Q. How long did you personally continue your efforts
fighting the fire on the Tuesday? A. Well, we fought till about
eleven o’clock that night.
67 Q. And up till that time the fire had reached where?
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A. Up to that time the fire was all over the place, except the mill

portion, was the only one that was safe, otherwise it was all
around.

68 Q. Where was the lumber yard of the Kapoor mill sit-

uated in reference to the mill? A. It was towards the Viectoria
side, right on the tracks.

69 Q. Anddiditburn? A. Yes.

70 Q. Do you know what time it caught? A, T wouldn’t
be able to tell you; it was in the evening.

71 Q. Now, when you went to the scene of this fire on the
Monday noon, tell me generally what was the nature of the mater-

ial that was burning? A. Oh, there were some stumps and shrubs.

and things—all material that is generally left after logs are taken
out.
Mr. Hutcheson: That is all.

(CROSS-EXAMINATION BY MR. MAYERS:

72 Q. You left the Kapoor Lumber Company’s employ-
ment in August, 1930, did you. A. Left?

73 Q. Yes? A. Yes.

74 Q. What did you do after that? A. I have been going
different places. I was up at Kelowna since that, working—

75 Q. You have been up at Kelowna ever since? A. Yes.
76 Q. Working for whom? A. Oh, picking fruit.
77 Q. Notinamill? A. No.
78 Q. Are you leaving Canada? A. Leaving?
79 Q. Yes? A. No.

80 Q. Aren’tyouleaving Canadanow? A. No, I am leav-

ing Vaneouver.

81 Q. And going where? A. On to the prairies.

82 Q. Going on to the prairies. To do work in a lumber
mill? A. No.

83 Q. You have given up lumbering, have you? A. Well,

more or less, unless I ean see something in it for me.

84 (). When you went to the scene of the fire which you
have deseribed on the Monday at noon, was there anybody there
when you got there? A. No.

85 . How many men went with you? A. About a dozen.

86 Q. And was Bal Mukand with you? A. No.

87 Q. Did Bal Mukand come at any time that day? A.

While I was there—I don’t know whether he did, he might have

done it. :
88 Q. You never saw him? A. No.
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89 Q. During the whole of Monday you never saw Bal
Mukand at the scene of the fire? A. No. I didn’t look for him,
anyway.

90 Q. Well, you didn’t see him? A. No.

91 Q. Now, then, these twelve men, including yourself,
worked till half past five, did they? A. Yes.

92 Q. And then they left, did they? A. Yes.

93 Q. And went home? A. Yes.

94 Q. Yes. You say that that fire covered what area when
you got there at noon on Monday? A. Oh, about half an acre.

95 Q. And it did, or did it not, increase in size during the
Monday? A. No.

96 Q. So that when you left at half past five—when all
you men left at half past five on Monday the condition of the fire
was just the same as when you got there, is that right? A. Yes—
1t was a little less than it was when we got there.

97 Q. Now, what did you do during the whole of that
time—you yourself to start with? A. Well, I worked on clearing
the road on the side that the wind would be blowing to stop it
from spreading and—

98 Q. Thatis, you worked on making a fire trail, is that it?
A. Yes.

99 Q. On which side of the fire was that? A. Towards the
mill side.

100 Q. Yes, and you worked at that the whole time, did
you? A. Well, not all the time, I was doing that and throwing
dirt on the fire and so on.

101 Q. Yes, now, you were working on the fire trail and
you were also throwing earth on the fire, is that it? A. Yes.

102 Q. Did you do anything else? A. No.

103 Q. The other men who were with you, did they do any-
thing else? A. I don’t know. I can’t remember that.

104 Q. What is that? A. I can only remember the part
that we were throwing dirt on the fire and clearing the trails.

105 Q. Yes, that is all you remember that anybody didy
building or making fire trails and throwing earth on to the fire,
is that right? A. That is all I remember.

106 Q. Yes, the men were just working by themselves,
there was no one directing them, isn’t that right? A. There was
Narangan Singh.

107 Q. Narangan Singh, who was he? A. He was the
yard foreman.

108 Q. The yard foreman, when did he get there? A.
He was there with us.

109 Q. Oh, he went down with you? A. Yes.
110 Q. Yes, he was directing the operations? A. Yes.
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111 Q. Telling you what to do? A. Yes.

112 Q. Yes, and you carried out all his direections, did you?
A. Yes.

113 Q. Now, was there any slash at that place where the
fire was burning? A. Slash?

114 Q. Yes? A. Oh, there were shrubs and things burn-
ing round the stumps.

115 Q. Was there any slash? Do you know what slash is?
A. Slash—as far as T can understand, is just small material—
sticks and things.

116 Q. Yes, how long have you been working in the woods?
A. Oh, I have heen working off and on ever since I have been
here, pretty near, during the holidays and things you know, he-
cause I have been going to school.

117 Q. Have yvou ever heard the word ‘‘slash’ before? A.
No—1I have heard it, yes, but—

118 Q. You don't know what it means? A. There are a
lot of words you use are rather indefinite.

119 Q. Well, do you know what slash means? A. Well,
that is my idea of it.

120 Q. What? A. That it is small sticks and things.

121 Q. Is that all? Is that all? A. That is about all.
Well, it might be anything that you had in it, weeds and so on.

122 Q. Well, tell me what you understand by the word

fslash 2’ A, Well, that is it—sticks and weeds.

123 Q. Sticks and weeds, is that all? A. Yes.

124 Q. Thatisall. Well, were there any small branches or
trunks of trees lying at the scene of the fire? A. There may have
been—probably were.

125 Q. Well, don’t imagine, just take your memory hack
to that time? A. Well, there were—

126 Q. There were, were there? A. There were stumps
and things.

127 Q. And shrubs and small trees lying down on the
ground? A. I think—well—

128 Q. What is that? A. I say there were a lot of things
lying around.

129 Q. Well, there were shrubs and small trees? A. Yes.

130 Q. That is right, is it not? A. Yes.

131 Q. Yes, cuttings and loppings from the trees that had
been felled? A. Yes.

132 Q. And that extended all over that rising bank on the
side of the railway where the fire was, is that right? A. There
was some on the other side, there wasn’t so much on the side that
the fire was on.

133 Q. No, most of the slash was in the area between the
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railway and the mill, was it not? A. Yes. Court of

134 Q. Yes. There was some slash starting up the hillside ng:rlzsl?i .
on the other side, isn’t that right? A. Yes. _
135 Q. That is, that was between the railway and the mill  No. 7
—Just right near the railway? A. I mean this area across here. Plaintiff’s
136 Q. Yes, you see that sort of horseshoe, the space en- i‘]g;figc;sth
closed by the horseshoe between the railway and Deer Creek and May, 1932.
the mill. You see that, do you? A. Yes.
137 Q. And this area here was full of slash, was it? A. Teja Singh
Yes. (de bene

138 Q. We will mark that ““slash.”” You understand the &)
area, do you? It is between the Canadian Northern Railway examina-
Company’s grade and the Kapoor Lumber Company’s spur, Deer tion,
Creek and the mill. You understand what I am talking about? --continued.
A. Yes.

139 Q. And that was all full of slash? A. Yes.

140 Q. On the other side of the railway where you have
marked the position of the fire there is a hillside going up, isn’t
there? A. Yes.

141 Q. And there was also slash there? A. Yes, there was
—1it was more or less burned, you know.

142 Q. There wasn’t so much slash on the far side of the
railway as on the other side? A. Yes. -

143 Q. That is what you say, but there was slash on bot
sides? A. Yes.

144 Q. This point “F’’ where you have put the fire is in
a little depression, isn’t it, that rock cut? A. Yes.

145 Q. Towards the mill side? A. Yes.

146 Q. Did the gang who were there on Monday build fire
trails? A. Yes.

147 Q. Just draw for me the fire trails that they made? A.
(Indicating). Something like that.

148 Q. Yes, that is the fire trail, which we will mark ‘‘fire
trail”’ (Indicating). From P to Q is the fire trail? A. Yes.

149 Q. Now, you said that the area on the side of the rail-
way where the fire was had been burned? A. Yes.

150 Q. That burn had extended right from the area of the
fire, had it? A. I don’t know—

151 Q. Well, what you saw, of course, were blackened
stumps and blackened logs and hlackened slash? A. Yes.

152 Q. Well, that condition prevailed right over the area
of the fire, did it? A. Yes.

153 Q. And all round the fire? A. Yes.

154 Q. And in fact it extended right along the railway
grade, did it not? A. Well, I don’t know—

155 Q. Well, you saw it, you know. You saw it, didn’t




10

20

30

40

75

Teja Singh, de bene esse, for Plaintiff—Cross Examination.

you? A. Well, I have been round there lots of times, you are
not notieing all these things.

156 Q. Did you see any difference in the condition of
the blackened area at any particular point? A. I don’t know—
I never thought about that.

157 Q. Well, you didn’t notice it then. Is that right? A.
No, I didn’t.

158 Q. So far as you could see the condition of the black-
ened area was the same all over that neighborhood of the fire. A.
Yes, as far as I know. '

159 Q. Yes. Who told you to leave at half past five on
Monday the 18th of August? A. Narangan Singh.

160 Q. Had any white men come on the scene while you
were there? A. There were some men, I don’t know who they
would be or anything. I don’t know any of their names.

161 Q. You don’t know. Did you see any trains pass that
day? A. I don’t know about that. I never thought about it.

162 Q. You don't remember seeing any trains pass? A.
Well, there generally is a train going by, but I don’t know—I
don’t remember anything on that day.

163 Q. You can’t recall any trains passing the place where
vou were at work? A. No.

164 Q. Well, I tell you that a train passed there twice. A
train passed you in the afternoon coming from Victoria—in the
carly afternoon, and going up to the mill. Don’t you remember
that? A. In the early afternoon? '

165 Q. Yes? A. No, I don’t.

166 Q. What? A. No.

167 Q. You don’t recall that. Did you know that there
had been a derailment on the spur at the mill? A . No. I don’t
remember anything like that at that time.

168 Q. Didn’t you hear about it at the time? A. No.

169 Q. Did you hear about it after the time? A. I don’t
remember. I know there had been derailment before, but T don’t
know anything about that time.

170 Q. Youdon’t remember a derailment at the time of the
fire? A. No.

171 Q. Well, then, you didn’t see the train that came down
there in the early afternoon. Well, the train I am speaking of
arrived at four o’clock in the afternoon, from Victoria to Kapoor.
Don’t you remember that? A. From Victoria to Kapoor ?

172 Q. Yes? A. No.

173 Q. Did you see this locomotive with a breakdown car,
or more than one—perhaps several breakdown cars. You don’t
recall that at all? A. No.

174 Q. Then at five o’clock that same train came back from
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the mill to the scene of the fire and stopped there. Don’t you re-
member that? A. No.

175 Q. Don’t you remember this locomotive coming back
from the mill) stopping at the scene of the fire, loaded with white
men? A. I don’t remember the locomotive at all. I was doing
my work around there.

176 Q. I see. And these white men that you speak of as
having visited the scene of the fire on that day, what time was it
that they came? A. I don’t know about the time.

177 Q. Noideaatall? A. No.

178 Q. Was it soon after you got there or soon before you
left, or what? A. O, after I had been there—quite a while after
I got there. '

179 Q. Yes, how long before you left? A. I can’t tell.

180 Q. Well, approximately. Was it a short time or a long
time before you left. A. Oh, I should think it would be about
sonmewhere half ways between.

181 Q. Half way between, then, that would be about two or
three o’clock, is that it? A. Probably about that.

182 Q. Wasn'’t it really about five o’clock? A. I don’t
know.

183 Q. Half an hour before you left? A. I couldn’t tell
you.

184 Q. How many white men came along? A. T couldn’t
tell you how many white men did come along—there were two or
three.

185 Q. Two or three. What did they do, where did they
go? A. Oh, Ididn’t I wasn’t looking after them.

188 Q. Did you see them? A. Yes.

187 Q. Where did they go? A. Just came around and
looked round, that is all I know, and I kept on working. I wasn’t
going around—

188 Q. They walked over your fire trail, did they? A.
Maybe they did.

189 Q. Well, did they? A. Obh, they were walking all
around.

190 Q. I see. They walked all around the fire, is that it?
A. Yes.

191 Q. Did they say anything? A. Not to me.

192 Q. Did any of them say anything to anybody? A. No.

193 Q. They were entirely silent? A. Oh, they might have
been talking for all I know, but I wasn’t—

194 Q. So far as you heard, they never said a word, is that
it? A. Yes.

195 Q. Did they talk to Narangan Singh? A. T don’t
know.
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196 Q. You didn’t see them or hear them, is that right?
A. Yes.

197 Q. Narangan Singh was there at the time, was he? A.
Yes.

198 Q. Well, whence did these men come. How did they
get there? A. I don’t know.

199 Q. Youdidn’t seethem? A. No.

200 Q. They suddenly appeared? A. Yes.

201 Q. They suddenly appeared. For all you knew they
might have dropped down from the sky? A. Yes.

202 Q. They didn't come from the train that was stopped
on the line, did they? A. I don’t know. I don’t remember any-
thing about the train.

203 Q. I see. Now, it was Narangan Singh who told vou
and your companions to leave at half past five, was it? A. Yes.

204 Q. And you were satisfied that everything was all right
then—quite safe? A. I don’t know that, it wasn’t my place to
know whether it was or not.

2056 Q. Well, Narangan Singh wouldn't have called you
off unless he was satistied, would he? A. No.

206 Q. And you went back and had supper? A. Yes.

207 Q. Just exactly what was the condition of the fire when
you left? A. There was just a small fire, it more or less burned
right down.

208 Q. It had pretty well died down? A. Yes.

209 Q. And there was just a slight smoldering or smoking,
1s that it? A. Yes.

210 Q. Yes,noflame? A. No, I don’t think so.

211 Q. No. Sothatas far as you could see, it was perfectly
safe? A. Yes.

212 Q. Wherever you had thrown the earth, I suppose you
had put the fire out? A. We generally—you can’t always put it
out that way, it still keeps on smoking.

213 Q. Yes, but if you throw earth on a flame it kills the
flame, doesn’t it? A. It kills the flame, yes.

214 Q. Had you any buckets down there on that day? A.
There might have been buckets down there, I don’t know. -

215 Q. You don’t remember. Was there any hose? A.
No. .

216. Q. Hadn't you got—What is that? A. You can’t use
hose round there. »

217 Q. Can’t you? Why is that? A. Well, there is no
way of getting the water round.

218 Q. Haven't you barrels of water distributed along the
track? A. Yes.

219 Q. Yes, just show me where that was? A. I don’t
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know where the barrels were. British

220 Q. You didn’tsee them that day? A. Well, I couldn’t Columbia.
tell you where they are, it is such a long time. I have seen them  , 7
often. Plaintiff’s

221 Q. Yes, you have often seen them and they, of course, Evidence.
were put there for ‘the purpose of extinguishing a fire? A. Yes. %fth "gg%zth

222 Q. Yes. How many barrels do you think there were in ™ "> ™™
the vieinity of the fire? A. I don’t know anythmg about that. Teja Singh

223 Q. Isee. You didn’t observe them that day? A. No. (de bene
224 Q. Did you use them? A. I didn’t. esse)
295 Q. Did anybody? A. I don’t know they might have. S;ij;na
226 Q. As far as you saw, nobody did? A. As far as I tjon,

saw, ves. --continued.

227 Q. Nobody did? A. I didn’t see—look around and
see everyvbody that day.

228 Q. No, so far as you know nobody used them. That is
right, is it? A. Yes.

229 Q. Who was the last man to leave there on Monday,
you or Narangan or who? A. I don’t know, I wasn’t the last
one.

230 Q. You all came together, did you? A. Well, more or
less. Some of them started a little bit ahead and some came after.

231 Q. Yes, what time did you all get back to the mill? A.
I don’t know—I got back a little before six.

232 Q. Yes. Who told you to go back on the Tuesday
mormng ? A. Narangan Smgh

233 Q. At what time was that? A. He told us in the
morning when we went for our breakfast.

234 Q. That would be about eight o’ ‘clock? A, No, just
about six thirty, I guess.

235 Q. 6:30. How many of you went down to the fire on
the Tuesday morning? A. Oh, I didn’t count the men, but quite
a bunch.

236 Q. More than the ones who went on Monday? A. Yes.

237 Q. More than a dozen? A. Yes.

238 Q. And was Narangan Singh with you then? A. He
was there. I don’t know whether he came with us or not, but he
was there.

239 Q. Did he stay there all day? A. He was there all
the time, yes.

240 Q. Did Narangan come down with the men? A. Not
in the morning, he probably did eome in the afternoon or some
other time, though.

241 Q. But in the morning he was not there? A. No.

242 Q. No. You said something about some Chinese, what
was that? A. That was when we went there in the morning, there
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were some Chinese there looking after the fire.

243 Q. What? A. Looking after the fire.

244 Q. Who were they? A. I don’t know, they were mill
men.

245 Q. Did you know their names? A. No.

246 Q. You had seen them before, had you? A. Oh, I
had seen them, but T wouldn't be able to tell you who they were at
all.

247 Q. Are you able to tell one Chinese from another? A.
Oh, the ones I know well, yes.

248 Q. But not these ones? A. No.

249 Q. How many did you say there were there? A. 1
don’t know. T didn’t count them.

250 Q. What were they doing? A. Oh, when I went there
they were just starting off. I don’t know what they had been
doing.

251 Q. Starting off where? A. Starting from the fire.

252 Q. Starting from the fire? A. Yes.

253 Q. They left you, did they ? A. They left us when we

went there, yes.

254 Q. I see. And you don’t remember how many there
were? A. No.

255 Q. Or their names. A. No.

256 Q. Or their occupations? A. No.

257 Q. Or anything about them? A. No.

258 Q. Assoon as you got there they left, or did they leave
before you got there? A. No, they left when we got there.

259 Q. Yes, and what was the condition when you arrived
on the Tuesday morning? A. Oh, the fire was—it looked pretty
well down. It was smoldering, though.

260 Q. It was just the same as when you left it? A. Yes.

261 Q. Just the same as when you left it, that is right, is
it? A. Yes.

262 Q. That is right, is it, the fire on the Tuesday morn-
ing was just the same as you had left it on the Monday night? A.
More or less.

263 Q. Well, which was it, more or less? A. Well, just
about the same as it was.

264 Q. So it was not more or less, it was about the same?

A, Yes.
265 Q. Had it started to cross your fire trail. A. No.
266 Q. Had the fire trail been extended at all? A. No.
267 Q. It was just the same? A. Yes.
268 Q. And there was no flame, but just smoldering or
smoking, is that it? A. Yes.
269 Q. And you had more men than you had had on Mon-
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day? A. Yes. Cg:‘i;fsgf
270 Q. Double the number? A. I don’t know . Columbia.

271 Q. Quite a number more, eh? A. Yes. —_
272 Q. Yes, what did you do on that morning? A. Well _ No. 7
we threw dirt around wherever the fire had started up or any- g“‘.“mﬁ 5
. . vidence.
thing, and others kept on watching more or less. 16th to 25th
273 Q. Watching what? A. Keeping a lookout on the May, 1932.
fire, just strolling around and seeing that it didn’t get away any- ——
where. Teja Singh
274 Q. I see. How many men were throwing earth on the égsz)bene
fire? A. I don’t know. Cross-
275 Q. Well, you must know approximately? A. No, you examina-
don’t go round counting the people, you know, when you are work- tion,
ing. --conttnued.
276 Q. Were you throwing earth on the fire? A. Yes.
277 Q. Well, how many other men were throwing earth
on the fire? A. It ishard to tell.
278 Q. Well, this is a very small area—about half an acre,
wasn’t it? A. Yes.
279 Q. You could see over it without any trouble at all?
A. Ob, yes.
280 Q. And you could see everything that anybody was
doing, couldn’t you? A. If you were looking, yes.
281 Q. Well, you occasionally looked, or did you keep your
eyes fixed entirely on the earth? A. No, I don’t know, but when
I was working, I am not—I am just working—I don’t go round
looking at anvhody.
282 Q. You are utterly oblivious of everything else, are
you? A. Yes.
283 Q. You say then that you don’t know at all what other
people were doing, is that it? A. Well, no more than just gener-
ally, that is what they were doing. I can’t tell you any particular
thing.
284 Q. Yes, you ean’t tell me how many men were throw-
ing earth on the fire? A. No.
285 Q. Or how many men were just watching it? A. No.
286 Q. The others were just watching it, is that it? A.
Well, I don’t know sure, some were and some were more or less
like guarding the fire, and others were going round and putting it
out.
287 Q. Well, how would you guard a fire. Now did you
guard the fire? A. Well, people walking round the trails there,
when they get a fire subdued, they generally walk up and down
the trails.
288 Q. Was there any water used on that morning? A.
I don’t know. I didn’t use any.
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289 Q. You didn’t use any? A. No.

290 Q. Isthatright? A. I didn’t use any.

291 Q. Did you see anybody using it? A. No.

292 Q. Well, why didn’t you put that fire out. It was
only half an acre, you know. That is not very big? A. Yes,
there are lots of small fires that are pretty hard to put out.

293 Q. Now, approximately how many old stumps were
there in that area? A. I can’t remember all that stuff.

294 Q. Approximately? A. Well, it is about a year and
a half since 1 have been around there and you go through hun-
dreds of these fires every year.

295 Q. There is no picture— A. I can’t remember these
things. Why, I didn’t know you are going to have to tell about
that.

296 Q. There is no picture in your mind? A. No.

297 Q. Was it thickly covered with slash? A, No, it
wasn'’t thickly covered.

298 Q. No, it was sparsely covered, is that right? A. Yes.

299 Q. We will now go on from the time when the fire
jumped the fire trail. I presume it did jump the fire trail at some
time. Is that right? A. No, it jumped across the track.

300 Q. Didn’t jump the fire trail? A. No.

301 Q. Well, by the way, the wind blew up the fire into a
flame, is that right, A. Yes.

302 Q. Yes,and then the flame leaped across the track? A.
Yes. ’

303 Q. Into the slash on the other side? A. Yes.

304 Q. And the fire began to run away in the direction
that you have marked ““A”’? A. Yes.

305 Q. Now, what were you doing all that time? A. I ran
around and tried to come on this side and see what we could do
about it.

306 Q. I see. You tried to head the fire? A. Yes.

307 Q. So that you came into this area between the railway
company and the Sooke River? A. Yes.

308 Q. Where the fire got to from the point that you have
marked ““A”’? A. It just kept on developing, a little on—

309 Q. Yes, did it go out towards the Sooke River? A.
Well, it kept on going all the way down this way, you see.

310 Q. By thisway, you mean towards the mill? A. Well,
the mill is up there, you see, the fire kept on coming this way first.

311 Q. Oh, I see. Wait a minute, it followed the grade
of the Kapoor Lumber Company’s spur? A. More or less, yes.

312 Q. Isee? A. And—

313 Q. Wait a minute. Then it did go up to the end as
shown on this plan, of the spur? A. 1 don’t know, I wasn’t on
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the spur end, I went round when the fire got away, seeing that you
couldn’t manage it anywhere round there, I went round the other
way.
Mr. Mayers: You have never had this plan marked.

(PLAN MARKED No. 1 FOR IDENTIFICATION.)

314 Q. Now, then, you didn’t see the fire get as far as the
end of the spur? A. No.

315 Q. No. How far had the fire got down the spur when
youleft? A. Well, I wasn’t along on the spur at all, I was around
here—in between here somewhere.

316 Q. I see. You were roughly at the point ““C”’, were
you? A. Well, I won’t say anywhere, I couldn’t tell you exactly.

317 Q. Well, I say around where you think you were work-
ing approximately? A. I was working around there.

318 Q. We will call that “C” to “D”’, and it represents
your approximate position when you were trying to head the fire,
is that it? A. Yes.

319 Q. How long did you stay there? A. Oh, pretty hard
to tell about time, yvou know.

320 Q. Well, first of all, when do you think that the fire
leaped from one side of the grade to the other of the Canadian
Northern? A. It leaped between twelve and one.

321 Q. Well, then, approximately how long did you spend
around “‘C”" to “D”? A. Oh, I couldn’t hardly tell you a de-
finite time. You can’t figure out the time when you are working
round anything like that, it is pretty hard. Sometimes you are
just there about ten minutes and you think you are there half an
hour.

322 Q. Then from “C” to ‘D", you went where? A. Well,
when I found the fire had gotten away where you couldn’t stop it
by making attempts around here, I just went along here, went
back towards the mill.

323 Q. You followed the railway round to the mill? A.
Yes.

324 Q. Yes, and you got to the mill about what time, do
you think? A. T don’t know what time.

325 Q. Well, was it late in the afternoon or early in the
afternoon? A. It was about the middle of the afternoon, I guess.

326 Q. The middle of the afternoon? A. Yes.

327 Q. That would be around four? A. Oh, I don’t know
about the—I guess—

328 Q. Between three and four? A. It might be around
three somewhere.

329 Q. Around three. What did you do after that? A.
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Well, we—1I found that they were clearing the trail around there,
some people.

330 Q. Wait aminute? A. Right behind the house, wher-
ever they were.

331 Q. Some of your people were clearing the trail behind
—what people were? A. Japanese, Chinese and everybody.

332 Q. Yes, doing what—clearing the trail? A. Clearing
the trail right round here somewhere.

333. Yes, well, just draw that approximately? A. (In-
dicating.)

334 Q. That is the bridge, you see? A. It was about
there (indicating)—somewhere around like that.

335 Q. I see, on both sides of Deer creek? A. Yes.

336 Q. Yes, from “G” to ““H”. And what did you do?
A. Well, I just began to help them all around there.

337 Q. You were working on this fire trail? A. Yes.

338 Q. From‘“G"”to““H”? A. Yes.

339 Q. How long did you spend at that? A. T can’t tell
how long I stayed there.

340 Q. No, it is difficult, of course, but was it dark by
the time you left? A. No, it wasn’t dark. It was still light.

341 Q. Late in the evening? A. 1 don’t think it would be
very much after eight—not so very long after I came down there.

342 Q. 1see. Well, approximately how long did you spend
on that fire trail from “G" to “H"’? A. I don’t know. I might,
have spent about half an hour, maybe three quarters of an hour.

343 Q. Isee. And then what did you do and where did you
go? A. Well, the fire came in right along here then by that time.

344 Q. It had got up from “G”" to “H”"? A. Yes.

345 Q. Yes? A. And then it was coming this way first
and then these people—

346 Q. Wait a minute, it was going— A. More or less
this way.

347 Q. That is, you mean across the railway ? A. It wasn’t
going aeross the railroad, it was some on this side, but it was more
in this direction.

348 Q. It was going in the direction of this house on the
other side of the railway? A. Yes.

349 Q. Did it eross the railway? A. No, not there.

350 Q. It didn’t cross the railway? A. No.

301 Q. Just what did it do? A. Well, the first began to
develop this way.

352 Q. It began to go towards the mill? A. Yes.

353 Q. What were you doing? A. I ran around the track
here and found that the fire was getting in around this—the cook-
house, around there.
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354 Q. Yes, where is the cookhouse? A. Tt is shown on
here somewhere. There is the bridge.

355 Q. Yes? A. Well, it is just around here somewhere.

356 Q. Isee. Well, there is a knoll or little hill somewhere
down there, is there? A. T don’t know—

357 Q. Don’t you know that. Tt is hetween Deer (reek
and the Sooke River? A. I don’t remember it.

358 Q. Isn’t there a sort of Japanese town or Chinese
town down there or wasn't there? A. Yes.

359 Q. There was? A. Yes.

360 Q. Well, wasn’t that building at the foot of a small
hill? A, T never thought of it that way.

361 Q. I see. You don’t recall the knoll or hill there at

all?  A. No.

362 Q. Did you see the fire go across the Sooke River at
all? A. I don’t remember.

363 Q. You don't remember that? A. No.

364 Q. By the way, had you anything to do with clearing
the lumber yard? A. No. '

365 Q. You were just a grader? A. Yes.

366 Q. And that is all the work you ever did? A. Yes.

367 Q. What time was there fire in the lumber yard that
Tuesday ? A. It was pretty late in the evening, I don’t know just
—1I wouldn't be able to tell you the time.

368 Q. Was it after dark? A. It wasn't after dark, it
was just—

369 Q. Just as the dark was falling? A. Yes.

370 Q. Inthe gloaming? A. Yes.

371 Q. That was when the lumber yard caught fire, was it 2
A. Yes.

372 Q. How near to the lumber yard were you? A. Oh, I
was around here in the mill at that time when I saw the flames.

373 Q. Inthemill? A. Yes.

374 Q. You were in the mill when you saw the flames
springing up in the lumber yard? A. Yes, this part had burned
down then, you see, and we were just—

375 Q. The fire that cross ““G”’ to ““H’’ had burned down?
A. Yes.

376 Q. You had thrown water on it? A. It had been
burned down, it had burned all the houses around here and had
Jjumped across the tracks.

377 Q. I see. The fire from “G” to “H’ had burned
everything in its path? A. Yes.

378 Q. It burned the bridge, didn’t it? A. Yes.

379 Q. And went on right across the track? A. Yes.

380 Q. Yes, you were in the mill? A. Yes.
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381 Q. Or somewhere ontside round the mill, I suppose?
A. Yes.

382 Q. And you saw flames springing up in the lumber
vard? A. Yes.

383 Q. Yes. Did vou hear any explosions? A. No.

384 Q. Younever heard a thing? A. No.

385 Q. Howlong did you wateh the fire in the lumber yard?
A. Oh, I didn’t watch it as long as—1 was keeping the fire around
here. You see the fire is all over here too at the same time.

386 Q. DBy all over here, you mean over towards the burn-
er? A. Yes.

387 Q. And the convevor? A. Yes, I was in there work-
ing around there and just had a chanee to look over and see that
the fire was blazing towards the yard.

388 Q. I see. You were working on the fire which was
spreading towards the conveyor and the burner? A. Yes.

389 Q. I see and while you were doing that, you looked
and saw that there were flames springing up in the lumber vard?
A. Yes.

390 Q. Well, did you go on working around the convevor?
A. Yes. I was there most of the time.

391 Q. Isee? A. T did come down and work here for a
time at tearing up the yard here so the fire wouldn’t burn.

392 Q. You were tearing up the delivery platforms? A.
Yes.

393 Q. That was after or hefore you had seen the flames in the
lumber yard? A. After.

394 Q. After, yes. The platforms are marked here, aren’t
they ? Yes, that is what you are referring to, is it not? A. VYes.

395 Q. Platform, just next to the words ‘‘lumber piles.”
A. Yes.

396 Q. Yes? Sothen you left your work round by the con-
veyor, did you? A. Yes.

397 Q. And you went to tearing up the platforms? A.
Yes.

398 Q. Yes, and before that, you had seen the lumber yard
in flames? A. Yes.

399 Q. Were you amongst the first to start in tearing up
the platforms? A. No, I don’t think so, I can’t remember that.

400 Q. Youdon’t remember? A. No.

401 Q. You don’t remember whether any part of it had
been torn up before? A. Yes, they were tearing it up.

402 Q. When you got there? A. Yes.

403 Q. Were they just beginning? A. I don’t know—
I don’t know when they began, they were—they had gone before
I got there.
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104 Q. They had gone before you got there? A. Yes. British

405 Q. What progress had they made? Had they torn up Columbia.
much of it? A. There was a bunch of them working there, I ~ —

didn’t see how much they had— Plai(zig’s
406 Q. You can’t recall that? A. No. Evidence.
407 Q. Well, when you were working on the platform, 16th to 25th

didn’t you hear any explosions in the lumber yard? A. No. May, 1932.
408 Q. Never heard any explosions that night? A. Tean’t Teja_gl gh

remember anyway if I did. (de bene
409 Q. You don’t recall a single one? A. No. esse)

410 Q. Where had you lived before the fire? Where was Cross-
your house? A. My house was around here somewhere, right et’i‘s:]mna‘
close to the cookhouse—next to the cookhouse. - continued.

411 Q. That is hetween “G’’ and ‘‘H’’ on the railway com-
pany grade? A. Yes.

412 Q. Your house was burned, was it? A. Yes.

413 Q. Had you received your wages at the time of the
fire? A. After .it

414 Q. After the fire? A. After, yes.

415 Q. How long? A. I can’t remember exactly. I came
to Vancouver and I told them to send my wages to a friend of mine
—give them to a friend of mine.

416 Q. How many months were owing to you? A. Just
the last month.

417 Q. The last month’s wages? A. Yes.

418 Q. That would be July? A. Well, July and—

419 Q. Part of August? A. Part of August, yes.

420 Q. Yes, July and a part of August before the fire? A.
Yes.

421 Q. Now, you don’t remember how long it was before
you got the wages? A. No, I don’t.

422 Q. Was it a month or two months? A. No, it was—

423 Q. A few days? A. It was—it might be a couple of
weeks.

424 Q. A couple of weeks? A. Yes.

425 Q. Did you hear that anybody had found dynamite in
the lumber yard? A. No.

426 Q. Never heard that? A. No.

427 Q. You remember when the lumber yards were made,
doyou? A. No.

428 Q. You don't remember? A. No, they were made be-
fore I went there.

429 Q. Made before you went there? A. Yes.

430 Q. And you went there in August, 19292 A. Yes.
No. Not August, 1929, November.

431 Q. November, 19297 A. November, 1929.
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432 Q. Ob, you didn’t go there until November, 19292 A.
Yes.

433 Q. And the lumber yard had all heen prepared when
you got there? A. Yes.

434 Q. How long did you work on tearing up the plat-
forms? A. I didn’t work there very long. I was working more
or less on my own inclinations about then, everything was in a
mix up, I didn’t know what to do, the fire was all around and it
was just a case of doing whatever you could to save the place.

435 Q. Where did you have lunch on Tuesday? A. Tues-
day? 1don’t remember having lunch.

436 Q. Didn’t you have any? A. No.

437 Q. Didn’t you have lunch with you? A. No.

438 Q. Had you a messhouse? A. Yes.

439 Q. Did you go back to the messhouse for Iunch? A.
No.

440 Q. Did anybody go back to the messhouse for lunch?
A. I don’t remember.

441 Q. You don't remember that? A. No.

442 Q. Your work was to grade the finished product—the
lumber, was it not? A. Yes. _

443 Q. .As it came out of the mill? A. Yes.

444 Q. And you had been doing that from November, 1929,
until the fire, had you? A. Yes.

445 Q. Roughly, what were the grades? A. Well, T just
had to mark the orders and things that came, they didn’t grade
everything —just the orders and things that were necessary for
the people to know where to put that lumber and so on.

446 Q. How many grades are there? A. What do you
mean how many grades ?

447 Q. Well, there is a No. 1 grade, is there? A. Yes.
448 Q. No.2grade? A. Yes.

449 Q. No.3 grade? A. Yes.

450 Q. Yes, any more? A. And culls.

451 Q. Yes. 1,2, 3 and culls, is that right? A. Yes.

452 Q. Was that common lumber? A. Yes.

453 Q. All common? A. What do you mean? Every-

thing, select, and common and c¢lear and everything came together.

454 Q. Well, did you grade them into different classes?
A. No. It was just a case of giving—marking the orders.

455 Q. Well, explain to me what you did. What orders
are you referring to. That is the orders for lumber? A. Orders
for lumber.

456 Q. That came into the mill to be supplied? A. Yes.

457 Or to be filled? A. Yes.

458 Q. And they were handed to you? A. Yes.
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459 Q. And you checked up the stuff that came from the
mill to see that you got the full order, is that it? A. No, I didn’t
do anything, I just—all the lumber that came from the mill, I
Just put a certain ““O’’ mark on the order that went out, going
out—shipped.

460 Q. I see. Well, you selected the lumber as it was cut
and appropriated it to the orders, is that it? A. Yes.

461 Q. That is what itis, isit? A. Yes.

462 Q. Yes. And you would cause the lumber to be piled
in different places? A. Yes.

463 Q. Corresponding to the orders? A. Yes.

464 Q. So that you would have one pile here, that would be
an order from ‘*A’" and another pile there which would be an
order from ‘B’ and so on, is that it? A. Yes.

465 Q. You didn’t grade the stuff for the purpose of sort-
mg it into classes? A. No.

466 Q. I see. What were most of the orders—for com-
mon mostly? A, Common, select, and everything—most of the
orders were generally common.

467 Q. The orders would differentiate between cedar,
spruce, fir, hemlock and balsam, would they? A. Well, of course,
fir and hemlock were together, too.

468 Q. Fir and hemlock went together, did they? A. Yes.

469 Q. Well, what were most of the orders—hemlock? A.
No.

470 Q. What were they? A. Mostly fir.

471 Q. Mostly fir? A. Yes.

472 Q. Yes. You knew roughly, T suppose, what classes of
timber they were cutting in the mill, did you? A. No, I—

473 Q. Well, you would see what they were cutting in the
mill, wouldn’t you? A. I generally stayed around the table, that
is all, I never did—I never went around to see anything.

474 Q. Well, what they would cut in the mills would come
down to the tables, wouldn't it? A. Yes. .

475 Q. Well, it was mostly what kind, what species of lum-
ber? A. I don’t know—it was all good timber.

476 Q. What species of timber? A. Fir.

477 Q. Fir? A. Yes.

478 Q. Well, the majority of it was fir, is that it? A.
Yes..

479 Q. Isthat what yousay? A. Yes.

480 Q. Approximately what percentage? A. Oh, I could

hardly say what percentage. The majority of it was fir and the

rest of the stuff generally comes in pretty near cedar or hemlock—
481 Q. You can’t remember the percentages? A. No.
482 Q. Did you get paid for fire fighting? A. T don’t
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know now, I can’t—I eouldn’t—it all came in a lump sum to me,
you know.
483 Q. Didn’t you satisfy yourself that you did get paid?
A. No, I had never counted what hours or anything—especial-
ly when the last was. '
484 Q. Why? A. Well, it was pretty hard to do it.
485 Q. Well, didn’t you make sure that you were paid for
the work that you did? A. Oh, I generally do that.
486 Q. Well, you were paid for the fire fighting, were you
not? A. Yes, I guessso.
187 Q. Well, by whom—by Kapoor? A. No, I got all my
money from Kapoor.
488 Q. Yougotall vour money from Kapoor? A. Yes.
489 Q. Where were you educated? A. Vancouver.
Mr. Mayers: You are (uite a compliment to Vancouver.
Thank you. That is all.

REGINALD G. WOOD, a witness called on behalf of the

Plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION BY MR. MAITLAND:

Q. Your full name, please? A. Reginald G. Wood.

Q. Where do vou live, Mr. Wood? A. Living at present
at Kinsaw.

Q. Where is that? A. That is out of Duncan, about seven
milex out of Duncan.

Q. Are vou employed at the moment ?
moment I am.

Q. What doing? A. Running a donkey engine for the
Glenora Lumber Company.

Q. The Glenora Lumber Company of Duncan? A. Yes;it
it is out of Duncan, at Glenora.

Q. Who operates that?
Eldridge & Son.

Q. Eldridge & Son? A. Yes.

Q. Do you remember the month of August, 19302 A. Yes.

Q. Where were vou working then? A. Working for the
Kapoor Lumber Company.

Q. In what capacity? A. Carrier driver.

. How long had you been there up to the date of the fire

on the 18th of August? A. Approximately eight or nine months.

Q. You remember the 18th of August, do you, the Monday
morning? A. Yes.

Q. Now when did you first hear of any fire?
after one o’clock at Monday noon.

Q. What were yvou doing at that time? A. 1T had just fin-
ished dinner.

Q. And what happened?

A. At the present

A. A party by the name of

A. Shortly

A. Well, as T came out after

. dinner I noticed smoke down there, and I saw the men running

from the lumber yard down towards the fire, down towards Vie-
toria. And I went down to the carrier and put some gas in and
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Reginald G. Wood, for Plaintiff—Direct Examination.

moved two loads, and then went down to the bottom, and walked
down to the track, leaving the carrier idling.

Q. You know the rock cut? A. Yes.

Q. Where was the fire in relation to the rock cut? A. The
fire in relation to the rock cut was just on the fill at this side of the
rock cut towards Victoria from Kapoor.

Q. How far back was it from the C.N.R. track? A. The
fire, how far back did it burn, you mean?

Q. When yvou got there? A. It was right from the foot of
the fill up on top of the rock cut and around that way, around
about—well, I am not sure how big the area was; around half an
acre.

Q. Which way was the wind blowing, away from the track
or toward it? A. The wind was blowing away from the track.
It was blowing north.

Q. Now what was the condition of the right of way along
there? A. Well, there was ferns and shrubs and tlnngs on the
right of way, at the foot of the fill, and a few like as if there had
been old windfalls, a couple of old windfalls were in the hottom of
this fill, and grown over with blackberry vines and a lot of dead
ferns. And I don’t know at the time I got there whether there
was a couple of short pieces of like as if they had been old growth
cut down and dried, the ends of them was burnt.

The Court: Old what? A. Old growth—I mean windfalls.

Mr. Maitland: Yes. A. And they were burning at the
bottom of the fill like.

Q. Where were you working, just in what locality were you
working? A. At the time of the fire?

Q. When vou went down there on Mondav? A. When I
went down there on Monday, well, I had been working in the—

Q. No, no, I mean at the fire itself? A. Well, at the fire
when I first went down, we tried to get up in behind, up on the
closest side to the mill, on the rock cut, to stop the fire from
spreading that way, anyway ; but it was nnpO\slble on account ot
the smoke. You couldn’t do anything. So I went down to the
bottom of the fill on the back side of the fill, and put a fire guard
up around the edge of the fill.

Q. How long were you there? A. T was there until some-
where between three and four o’clock, I helieve. 1 do not remem-
ber the time.

Q. Now you have told us I think that you were a lumber
carrier; what work would that he? A. Well, that is keeping
the shippers supplied with lumber, and taking lumber from the
mill and putting it in the yard to be piled.

Q. Then you were working around that mill yard quite a
bit? A. Yes.
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Reginald G. Wood, for Plaintiff—Direct Examination.
Reginald G. Wood, for Plaintiff—Cross Examination.

Q. Can you tell us what the state of the lumber yard was,
as to it being occupied with piled lumber at the time of the fire?
A. Wel], no, I cannot just state that, I don’t just exactly remem-
ber. There were a lot of pile hottoms, some empty, some being
rebuilt and re-packed up again with new stuff.

Q. C(an vou tell us how the stock was at the time of the fire?
A. Well, it seemed to be just about the same ; they were shipping
all the time and re-cutting all the time, putting more in; but 1
couldn’t state that.

Q. Did you see any ties there burning at the time of the
fire? A. The only ties that—that statement I don’t—I am not
positive, though, but I put the fire out on the end of ties, whether
it was that day or the day after that following that I went on that
work I don't remember. But the tie ends were bur ning at either
one of those points, and 1 cannot state for sure which place it was.

(CROSS-EXAMINATION BY MR. MAYERS:

Q. You spoke about putting out the fire burning at the end
of the ties? A. The second day when we were working down at
the track there—I am pretty sure it was the second day after-
wards, that the end of the ties started to smoulder from “the low
side, and whether it was there that 1 got to the top of the ties to
put it out or whether it was at the end of the fill I don’t remember.

Q. That is the ties on which the rails were spiked?

Mr. Maitland: Excuse me, Mr. Mayvers. I was under the
impression—I thought this man was over there on Monday—

Q. You were there on Tuesday? A. Yes.

Q. Were you there when the fire got away, jumped the
track? A. Yes—I don’t remember whether the fire jumped the
track when I was there, it was in the afternoon.

Q. Were vou there on Tuesday? A. Yes.

Q. What time? A. When I went on Tuesday it was when
it started to go along the draw, between the fill and the mill and
the Sooke River, the pipe line, when I was there they put a draw
along the hollo\\ until the ﬁle got down.

Q 1 am talking about the original rock cut. Did you go
there Tuesday morning? A. No. '

Mr. Maitland: I am sorry, all right, Mr. Mayers.

Mr. Mayers: Do you recognize that as being the fill at the
point you went to on '\Iondax (producing photograph). A. It
looks like it all right.

Q. When you were down in the hollow looking towards the
ground you remember that little culvert? A. Yes.
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Reginald G. Wood, for Plaintiff—Cross Examination.

Q. You recognize that ax being the aspect of the ground?
A. It looks very much like it, as far as 1 can tell by the photo-
graph.

Mr. Mayers: I am going to prove all these, my Lord. I

‘ant to use this on examination. (Marked Exhibit 11-1 for identi-
cation). I am going to prove it afterwards.

Witness: I don’t remember the culvert though. Let me have
another look at that—the rock cut would be along this way.

Q. That is right, the rock cut is there, that is going towards
Victoria and that is to Kapoor. A. It looks very much like the
rock cut. I should like a bigger picture of that.

Q. I will show vou the whole series—probably these three
together will enable yvou to locate yourself.—That is the fill when
you are standing down in the hollow looking towards the railway
—on the right-hand side going to Kapoor. This is the next piece.
There is the rock cut, here is the grade, here is the track. The
rock cut would rise just like the picture. A. The fill then evi-
dently is right down here, the culvert would be underneath here
—ves, that looks very much like it, although 1 do not remember
very muech about the culvert.

Q. And then looking at the same place from where that
man is standing—standing on the grade looking down into the
hollow, the fill ix hidden under that rail? A. Yes.

Q. You recognize this place as heing the scene of the fire,
and these are the criss-cross logs or windfall which you Spoke
about? A. Yes, out on the top here there was a few little green
trees growing (photograph marked 12-I, for identification—
E\hlb}‘()

Q. And would yvou give me a bhlue pencil, or red pencil.—
Now on Exhibit 12-1 w hm e I mark—what is your name, Wood?
A, Wood.

Q. Iwill mark a “W"—I will mark an X with ink. Where
I mark an ink X are the windfalls where the fire was when you
saw them on the Monday—is that right? A. (Examining) Yes,
the fire when 1 got there was up around here; spread around in
that way at the time I came over from the back.

Q. You remember this little gully? A, Yes.

Q. And the windfalls are at the point I have marked with
a cross, that is right, is it?7 A, Well, yes, there was windfalls
just as vou see 1t now. There was thexe windfalls along there and
shrubs growing.

Q. Just indicate with this pen where the line of the fire wa
that vou showed me a moment ago.—This is the slope of the r ock
cut? A. This is looking north about that direction, is it not?

Q. Yes.

Mr. Maitland: The track lies north and =outh.
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Reginald G. Wood, for Plaintiff-——Cross Examination. In the
Supreme
Mr. Mayers: The rock cut, vou remember, lies along that  Court of
gully? A. If I remember right the fire was smouldering by this Brutish

gully, Columbua.
Q. Just one moment while I recall this to yon—you remem- No. 7
ber that the track is built on the fill? A. T know. Plaintiff’s

Q. And the fill is at least 26 feet in the slope. A. Yes. Evidence.
Q. There was no fire on the slope? A. No, what I mean %ﬁh t?9%52th
this spot would probably be about four or five feet from the bot- Y, S
10 tom of the fill. I cannot mark this place up here without marking R.G. Wood,
around the edge, and that would indicate from this point here Cross-
down. (Indicating). f?‘amma‘
Mr. Mavers: You were here at what time Tuesday—at this c:JOnnr};ued.
locality here? A. Would be probably two o'clock, a little later.
Q. Just so that you can orient vourself in this way—you
remember this bank, this fill? A, Yes.
Q. From the fill and bank as shown on Exhibit 11 there, not
shown on Exhibit 12 due to the perspective, the man who took the
photograph standing back on the other side of the railway grade
there there is this bank stretching out a distance of some 26 or
28 feet helow this rail.  From that bank, from the toe of that hank,
how far do vou think was the nearest fire or the nearest smoke——
the neavest indication of hurning? A. I should judge it would
be about 10 feet round—you want me to mark thix?
Mr. Maitland: Now, my Lord, the witness has tried—this
is the fourth time—to mark on this Exhibit 12-1 for identification,
Mr. Mayvers: Please do not interrupt.
The Court: Mr, Maitland has a right to make an objection,
Mr. Mavers.
30 Mr. Mayers: Not to state what is not the fact.
Mr. Maitland: This is the fourth time the witness has taken
the pen to mark on that exhibit where the fire was and every time,
he has been stopped.
The Court: Well, whatever he does he has to do it over again
because the Jury cannot see it. Have vou got the mark to suit
you as Mr. Maitland suggests. Why not give the Jury a chance
to see, if he has any doubt about it. T cannot see—he seems to be
marking all over.
Mr. Mayers: There is a little difficulty; it is a small scale.
40 I will show your Lordship.
Mr. Maitland: They will have no difficulty in seeing that
photograph.
Mr. Mayers: The difficulty the witness is in is this, that if
you look at this photograph you get no conception of the fact that
the shoulder of the grade about 18 inches from this rail is on this
bank.
The Clourt: Because it does not show perspective.

20




10

30

40

94

Reginald G. Wood, for Plaintiff—Cross Examination.

Mr. Mayers: And so far from trying to stop the witness
doing any ﬂllll{., I have been trying to get him to mark on Exhibit
12 the posmon where he saw the windfalls, and the fire coming
up the rock cut, and he has been hesitating quite properly, he-
cause he wants to orient himself. I want to show the Jury.

The Court: Take it to the Jury.

Mr. Mayers (With witness, goes over to the Jury): I want
to show you 1n detail. This is the railway grade when you are
looking down, standing on the grade going to Kapoor at the hol-
low. If you were standing right back here you would then photo-
graph this scene. If vou were standing where this man is standing
you would photograph this scene (indicates other photograph).
This point X is where the witness has found the windfall spoken
of in his evidenece, and this is the gully.

The witness: This is the gully.

Q. Can you indicate on this picture the nearest point where
vou saw any marks of burning? A. From the two pictures it
looks as if this stump is on the fill—it looks very much to me as
if thix ix near where the stumps were. (Indicates).

Q. When vou were standing at the hend and photographing
this scene vou could only take something which would he in view
of the camera, you could not see this stump ?

My, Maitland: I want him to mark that stump he thinks
should be these stumps X 1 and X 2.

Mr. Mayvers: Mark anything Mr. Maitland wants you to
mark. A. L am coming to these stumps figuring the culvert going
out there. I will mark this here, where I saw the fire when I went
down there—I cannot mark it along here—it went up here some-
where, it went along the edge here. ('lose to the hottom of the
fill and I am not just positive of this fire; it was alongside of that
creek bhed, it was smouldering along here.

The Foreman: This culvert is the termination ?

Mr. Mayers: This culvert is right under this rail.

The witness: The culvert is at the end of this ereek hed,
below the rail.

Mr. Mayers: The culvert shown on Exhibit 11 is the end of
the ¢reek bed, shown on Exhibit 12.—That is the fire trail, is the
edge of it and wax burning right around there? A. When I was
there they built a fire trail along there.

My. Mavers: The line which vou have drawn on Exhibit 12,
from the stump to the windfall, marked with an X, is the outside
edge of the fire as you saw it at two o’clock on Monday afternoon ?
A. Yes, I am pretty sure that was the one trail alongside the
side there. I am pretty sure it was along the grassy stuff of the
creek bed, I remember the creek bed.

Q. On the right-hand side of the creek bed, looking away
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Reginald G. Wood, for Plaintiff—Cross Examination.

from the hollow? A. Yes. ’

Q. And it extended up the rock cut away from the railway
track? A. 1 cannot remember how it went here. I know it was
burning over in the back along here and it went around that,
seemed to go up the hill and by thix rock cut.

Q. And the further line which you have drawn from the
windfall, this one here is the direction in which the fire was burn-
ing? A. Yes.

Myr. Maitland: What time was that? A, Between two and
three o’cloek.

Q. On what day? A. On Monday.

Mr. Mayvers: I would like to put a letter at the end of your
indication. A. T might be out; it might not have been quite so
far hack or further back.

Q. Tt might have heen further from the railway? A. Yes.

My. Maitland: Mark it with a *‘B"".

Mr. Mayers: Ilow far would the fire extend up the slope to
the rock cut? do you remember that? A. No, I could not tell
how far it was up. There was so much =moke there I could not
tell how far. I know they were falling snags. There was old
snags sticking up there. It was on the left-hand side of that creek
bed, and how far back I don’t remember. It was right around
from here that the fire was.

The snags vou were speaking of were falling snags?
A. No, I think they had some men up there falling tops that were
burnt, just as I left.

Q. And that would be in the neighbourhood of B on Exhihit
12?2 A. Yes, to left of B here.

Q. Did you do any logging there in the summer or fall of
1929? A. No.

Q. You were there at that time, were you not, 1929
A. Yes, I think it was the latter part of 1929 I went to work for
them.

Q. Had they logged already on the land going to Kapoor?
A. They were logging that at that time. (Referring to plan).

Q. You sce this on Exhibit 4 Kapoor Lumber Company’s
logging railway to the right of C"!N.R. track going to Kapoor?
A. Yes.

Q. 'That was where they had been logging, was it, in the late
part of 19292 A. Yex, they had been logging up there. I don’t
remember what date it was they came down across the track.

Q. That does not matter very much—this is the hillside, is
it? A. Yes.

Q. They had been logging before the end of 19297 A. Yes.

Q. And it had been burnt, had it not, partly accidentally
and partly intentionally? A. Yes.
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Reginald G. Wood, for Plaintiff—(C'ross Examination.
Mayo Singh, for Plaintiff—Direct Examination.

Q. The whole logging area had been burnt to the track?
A. Yes.

Q. Partly accident and partly intention? A. I could not
tell you.

Q. You don’t remember? A. No.

Q. So the whole part was a blackened hillside? A. Yes.

Q. And that extended right down to the C.N.R. track?
A, Yes.

('T'he third photograph marked Exhibit 13-1 for identifica-
tion).

(Witness stands aside).

MAYO SINGH, a witness called on hehalt of the Plaintiff,
being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

Q. Youare Mayo Singh? A. Yes.

Q. What position do you hold in the Kapoor Lumber Com-
pany. A. President of the Lumber Company.

Q. Who are the owners of that Company? A. Me and
Kapoor Singh.

Q. Where is Kapoor Singh? A. Back in India.

Q. You remember the 18th August, 19302 A. Yes.

Q. That was the day of the beginning of the fire? A, I
heard so.

Q. Where were you that day? A. Vancouver.

Q. What were yvou doing there? A. To Vancouver, buying
some rail and wire rope.

Q. Rail and cable? A. Yes.

(). What were vou going to use it for? A. For the logging.

Q. Now, before I forget, the fire was on the 18th and 19th
August, was it not? A, 18th and 19th.

Q. After the fire, what have you done in relation to either
re-building or getting further equipment for that mill? A. Well,
we buy some more equipment to complete the mill.

Q. What equipment did you buy? A. We took some spikes
and buy some rails and buy some sheet iron and buy eouple thou-
sand dollars’ worth from McLennan, McFeely & Prior, Victoria,
and re-built the rail.

Q. Was it all completed? A. Tracks all completed.

(). Did you get any new machinery at all? A. No, not
after the fire we did not get any machinery.
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Q. Another matter to clear up.—There has been a sugges-
tion about dynamite around here. A. I don’t know anything
about the dyvnamite.

Q. When did you last use dynamite there? A. Some time
in 1929.

Q. For what purpose? A. To clean out the area.

Q. That would be the lumher area? A. Lumber area.

Q. Have you any knowledge yourself of any dynamite pre-
vious to the fire being left round any time? A. Never heard of it.

Q. When was the first time you heard of it? A. At the fire
enquiry.

Q. Up to that time had you ever given thought to dynamite
atall? A. No.

Q. How big a capacity have you got at Kapoor? A. About
a hundred thousand capacity per day.

Q. What timber had you there? A. Roughly figured to be
there ahout another thirty years.

Q. How old are you now? A. 42

Q. You might make it—Have you any personal knowledge
of the stock you had in the stock yards at the time of the fire?
A. N(;.

Q. You have no personal knowledge of that? A. No.

Q. When did you first hear of this fire? A. From Mr.
Dunn.

Q. And who is Mr. Dunn? A. T believe he is one of the
Forestry Department—Fire Warden.

Q. When did you hear ahout it from Mr. Dunn? A. When
I came back from Vancouver. (rossed by ferry from Steveston
to Siduey, and then I drove my car to Victoria and then coming to
Sooke Lake T met Mr. Dunn half-way between Goldstream and
Kapoor. The road was narrow. We stopped there; T asked Mr.
Dunn where he had been.

The Court: You were driving yesterday? A. Yes—Mr.
Dunn told me there is a fire near your place on the C.N.R. railway.
1 said, Who done it—

Mr. Maitland: Don’t give us the conversation. He was the
first man to tell you about this fire? A. Yes.

Q. What did you do? A. T just met him and passed on.

Q. You were not there when Mr. Fraser was there on the
Monday? A. No.

Q. On Monday afternoon then, did you go to the fire your-
self that evening? A. After I went to the house I went to the
fire.

Q. Where was it burning that evening? A. Near the rail-
way.
Y Q. In relation to the rock ecut? A. Just below the rock
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cut going to Victoria.

Q. That is the Viectoria side of the rock eut? A. Victoria
side.

Q. How far from the railway track? A. Not very far.

Q. What do you mean? A. Roughly 20 feet or 40 feet to
one hundred feet long.

Q. How far back from the railway track? A. Fifteen to
twenty feet from the rails.

Q. Would that be the right-hand rail going to Kapoor? A.
Right-hand going to Kapoor, left-hand to Victoria.

Q. Leave it at the right hand going to Kapoor.—When you
went down there how many men did vou see working there? A. I
saw four or five Chinamen only.

Q. Nobody else? A. Nobody else.

The Foreman: The Jury want to know if this was Monday ?
A. Mondayv, about nine o’clock in the evening.

Mr. Maitland: What time Monday night was it, you were
down there? A. Roughly about nine o’clock.

Q. That was the night shift vou saw? A. Night shift, yes.

Q. Did you go back on Tuesday? A. I went a little after
seven o'clock.

Q. What wax the condition then? A. Fire about the same
but jumping the trail at a couple of places.

The Court: What time did you get there? A. After seven.

Mr. Maitland: How many men were there there? A. I saw
a couple of dozen Hindus.

Q. Did anything develop in regard to this fire—what hap-
pened next that vou saw? A. I noticed round afternoon it
Jumped the track.

Q. Where were you then? A. At the office at that time.

Q. Did you go down when you heard that? A. 1 was in the
fire before that, fifteen minutes before.

Q. When was it that it jumped the tracks? A. Noon hour.

Q. Where were you then? A, At the office then.

Q. And when did you go down to the scene after she jumped
the tracks? A. After.

Q. How long after? A. After — I believe one o’clock, 1
don’t remember now.

Q. Do the best you can. A. After one o’clock.

Q. When you got there after one o’clock, what fire did you

see around that place at that time? A. I saw the fire burning to
the other side, the Sooke Lake side of the track.

Q. Did you watch the course of the fire from now on? A.
Nearly, ves.

Q. Now come over to that plan.—Will you take this black
pencil, please, and mark for us at—N 1—Mark N 1 where you
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first saw this fire, will you, on the Monday? A. On the Monday
night, do you mean?
Yes, when you first got there on Monday.

The Clourt: That is Monday evening ?

Mr. Maitland: Yes, my Lord.—Yes, that yellow pencil, that
is better.

The Witness: Is the rock cut here?

Q. Yes, that rock cut is printed on here. A. I think some-
body has already marked it.

Q. Well, mark it again—You have made a yellow ecircle
where you think the fire was? A. Yes.

Q. Show us where the fire went from there on the Tuesday
—put it there hard. (Marked) Now from M 1—I mark that M 2
—you don’t mind, Mr. Mayvers.—Now what does from M 1 to M 2
—what does that show? You have drawn a line through—What
does that line show? A. That is the direction of the fire.

Q. When it jumped the track, what course did it take then?

Mr. Mayers: M1 to M 2 is what you saw on Monday night?
A. On Monday night.

Mr. Maitland: What course did the fire take from M 22
A. About to the town-site.

Q. In that direction? A. Yes.

Q. Now that yellow line is yours? A. Yes.

Q. Did you follow that fire through that day? Did you see
the course it took? A. Yes.

Q. Now what Lot was this mill on? A. Bloek 103.

Q. And you got that from whom? A. From the Home
Bank.

Mr. Maitland: I am putting in the Land Registry Certificate
of encumbrance. (Exhibit 14).

Q. You had an agreement with the Home Bank, had you, in
relation to that? A. Yes.

Q. Is this your agreement with the Home Bank?—Mayo
Singh, Secretary—is that your signature? Hurry up and look
atit? A. Yes, that is my signature.

Mr. Maitland: I put that in. (Exhibit 15).

The Court: What does that cover? A. It covers timber
—the whole lot.

Q. 1Is that the lot the townsite is on, Block 1032 A. Yes.

The Court: The whole property we considered is in it ?

Mer. Maitland: Yes, I think so.

Q. Does it show the acreage? A. Roughly about 2400 acres.

Mr. Maitland: Now I have another agreement between the
Mayo Lumber Company and the Kapoor Lumber Company,

Limited. That is an asignment from the Mayo Company to you?
A. Yes.
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Q. Both these documents cover the same property? A.
Yes, sir.  (Exhibit 16)

Q. Can you tell me generally what destruction was made
by this fire to your premises there? Just give us a deseription of
that, will you? Do the best you can—a description of the des-
truction that was made by the fire. Can you tell'us what it des-
troved, or what it damaged? A. T can tell you roughly.

Q. Yes, give us a rough picture of it. Up to the time of the
fire you were running vour mill? A. Yes.

Q. Up to that time vou were running vour mill? A. Yes.

Q. Have you run your mill sinee then? A. You mean after
the fire——No.

Q. If vou don’'t understand, tell me, or get the interpreter.
A. T have never heen in Court before.

Q. What damage was done by this fire to your mill? A. I
helieve evervthing except the mill.

Q. Everything except the mill? A. Except the mill.

Q. Did yvou vourself know about the stock of lumber you
had on it. A. I had roughly an idea, but I no keep track.

Q. Give us a rough idea of what vou were carrying? A.
White pine and some cross commons, some selected commons,
some dimensions, some No. 2 dimensions, some cribbing stuffs,
what they call No. 3 commons, that is all I know.

Q. Now what about white pine? A. They have been cut-
ting last two years white pine, it was piled there.

Q. What youcall it? A. We call white pine.

Q. Well, I am dealing—Common, selected? A. From
clear to common, all makes. Some clear, some selected, some No.
2, some culled—imostly just selected.

Q. What position did Mr. Cowan hold? A. He was second
accountant and book-keeper.

Q. How long had he been there? A. Pretty well two years.

Q. Did you or Mr. Cowan adjust the settlement of the in-
surance claim in connection with this fire? A. We did.

Q. That was both of you? A. Yes.

Q. Inthat action he was acting for the company, or assisting
vou? A. Yes, both time.

Q. Did vou see Mr. Fraser there at all? A. T believe I
saw him Tuesday evening some time.

Q. Up till Tuesday evening had you seen him before? A.
No.

Q. And in connection with this fire, had you, as president
of this company, received any offer of assistance in this fire? A.
No.

Q. Did they take any steps at all to help you with it? A.
They never did.
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CROSS-EXAMINED BY MR. MAYERS:

Q. Did you say you had never been in Court before? A.
One time hefore.

Q. Just now did you say you had never been in Court be-
fore?—What did you say a short time ago? A. I mean I am
not used to this kind—

Q. I want yvou to answer that question. When you were
answering Mr. Maitland, did you or did you not say that you had
never been in Court hefore? A. My idea I have not been, yes,
of that kind of court.

Q. Can yvou answer that? A. I have been in one.

Q. Did vou tell Mr. Maitland you had never been in Court
before? A. Yes, I did say that.

Q. Then that was wrong? A. T have been one time since,
myself.

Q. Will you answer my question. You are saying what is
not true? A. You can put it as you like.

Q. You were President of the Mayo Lumber Company ? A.
Yes.

Q. And you were sued by Harman Singh? A. Yes.

Q. And you gave evidence in this Court before? A. Two
minutes.

Q. Didyounot? A. Yes.

Q. You were a defendant in that action, were you not? A.
Yes.

Q. And vou were examined for discovery at considerable
Iength, were you not? A. Yes.

Q. And you gave evidence in this Court room for a consider-
able length of time? A. I say yes, for two minutes.

Q. You were for two minutes? A. In this box, yes.

Q. You were here for two minutes in Harnam Singh’s ac-
tion? A. Yes.

Q. Well, we may get the records? A. All right.

* * * * * * * * * *

Q. I want to prove two documents by you—these are the
siding agreements.

Mr. Maitland: Are they with the map attached ?

Mr. Mayers: Yes. I show you a siding agreement with the
defendant, dated the 23rd of January, 1928; is that your signa-
ture? A. Yes that is my signature.

Q. And this is the signature of Kapoor Singh. A. Kapoor
Singh.

Q. And that is signed for Kapoor Lumber Company Lim-
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ited by Mayo Singh, President, and Kapoor Singh as Secretary.
(Put in as Exhibit 19). T show you a second agreement between
Kapoor Lumber (‘fompany and the Defendant of 8th of August,
1929 ; is that your signature? A. Yes.

Q. And that is Kapoor's signature? A. Yes.

Q. And that is also signed the Kapoor Lumber Company
Limited by Mayo Singh, President, and Kapoor Singh, Secretary
(put in as Exhibit 20). The spurs or sidings that were mentioned
in these agrements were actually bhuilt by you, weren’t they? A.
Y es, built by the Clompany.

Q. And yvou had operated those spurs, had younot? A. We
are.

Q. You had operated them until the time of the fire? A.
Yes.

Q. YNow I want to read to you from your examination for
discovery—and if Mr. Hutcheson has a copy to give the witness
it will help him (handed to witness). A. Somebody must read
over for me.

Mr. Huteheson: Cannot you read it? A. Not very much.

Mr. Mavers: Will you look at page 297

My. Maitland: He says he cannot read very well, he will
just listen to vou.

Mr. Mayers: How long have you been in Canada? A.
Twenty-five vears.

Q. And vou have heen operating lumber mills most of that
time? A. Yes.

Q. You have done a great deal of business, haven’t you? A.
Yes.

Q- You prefer to listen to me; if you don’t understand
what I am saying, just tell me. 272 to 274, inclusive. A. Better
take an Interpreter.

Q. You can speak English just as well as T can. A, Idon’t
think so.

Q. You were examined for discovery by me, and T asked
vou H78 questions, and you answered them all without any diffi-
culty, didn’t you?

Mr. Maitland: 1 would not say that, and I was there.

Q. You answered the questions, didn’t you? A. Well, I
said yes and no, but some I couldn’t understand. I want an in-
terpreter.

Q. Listen to me and see if you do not understand: ‘“Half-
past eight on Monday evening, the 18th of August? (A) Yes.
(273Q) And you met Mr. Dunn, and you are going to tell me
what happened? (A) I asked Mr. Dunn where he been, and
Mr. Dunn told me I have been up to your plant. Mr. Dunn said,
There is some fire on the Canadian National right of way. 1 asked
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him did they put that out? He said Yes, there is about fourteen
or fifteen men work all day, now six men working there now; 1
think there is no danger, it will be under control; however, I will
come up in the morning to look at it again. That is all he said.
I went up to the mill. (Q.) You were satisfied with that? (A)
Yes, sir.”” Did you give those answers? A. I think I did.

Q. And they are correct, are they? A. I think they are
correct. :

Q. Then, on the Monday evening after you got to Kapoor,
you went to the scene of the fire, did you not? A. Yes.

Q. And you say, or you told Mr. Maitland, the fire was burn-
ing 15 feet from the rail; is that what vou told him? A. Yes.

Q. Do you want to alter that? A. What do you mean alter
that?
Q. Do you want to change your evidence? A. No, no.

Q. You also said that the back of the fire was one hundred
feet from the rail. Is that right? A. May be T am wrong.

Q. May be you are wrong. Now what is it you want to say
now; did vou tell Mr. Maitland before lunch that the back of the
fire was 100 feet from the rail? A. Did I speak to Mr. Maitland,
you say?

Q. Didn't you answer Mr. Maitland before lunch? A. To-
day? ‘

Q. Yes? A. No.

Q. Do vou know Mr. Maitland? A. Yes, I know Mr. Mait-
land.

Q. Didn’t he ask you questions in this room when you were
in this box this morning? A. You mean 100 feet Monday night?

Q. Well, if you want to go on with that—did you tell Mr.
Maitland that the back of the fire was 100 feet from the rail? A.

-1 don’t think so.

Q. You don't think so. What is your present answer? Was
the back of the fire 100 feet from the rail? A. Say 100 feet along
the rail.

Q. You say that it was 100 feet parallel to the rail; is that
what you say? A. Alongside the rail.

Q. Well, I suggest to you that you told Mr. Maitland that
the back of the fire was 100 feet from the rail. Did you.say that,
witness? A. May be different meaning; I say 100 feet along the
rail.

Q. I will read you what you said at 291: *‘How far from the
rails was the nearest point of the burning? (A) Well, from—
not over from the railway but it was spread out a little bit, you
see, from the railway; say about twenty feet from the railway
and the back about may be one hundred feet from there.” Did
you say that in your examination for discovery? A. May be I
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did.

Q. Wasitright? A. I am not sure.

Q. You are not sure. Well, T suggest to you, witness, that
vou have the very vaguest idea of where the fire was on that Mon-
day evening; isn’t that right? A. Where the fire was Monday
evening, you say ?

Q. Could you answer that question, is it not the case that
vou have only the vaguest idea of where the fire was on the Mon-
day evening; is that right? A. Yes.

The Court: Now he careful about that, do you know what
“vaguest” means? A. No, I could not get. I would like the
interpreter, this question.

Q. Do you know what *‘vague” means? A. No, sir.

Q. You may answer questions and not know what the mean-
ing is. A. He press me to answer.

Q. Why didn’t you say you don’t understand? A. I want
an interpreter, please.

The C'ourt: Go on.

Mr. Mavers: 299 and 300: ““How long did you stay at the
scene of the fire? (A) Oh, about ten minutes. (Q) You were
satisfied with what vou saw there, were you? (A) Yes.” Did
vou give those answers on your examination for discovery? A.
I think 1 did.

Q. Are they correct? A. I think they are correct.

Q. 303 to 310; and these are inclusive: ““Did you go to the
fire on the following morning Tuesday the 19th of August, 19307
(A) Yes. (Q.) What time? (A.) A little after seven. (Q)
And what did you see then? (A) I saw some men working there;
I did not count them. (Q) How many ahout? (A) I think about
over a dozen. (Q.) Over a dozen. Had the fire increased or dim-
inished? (A) About the same. (Q.) Was Bal Mukand there
then? (A) I didn’t see Bal Mukand. (Q) How long did vou
stay at the scene of the fire? (A.) Oh, about fifteen minutes.
(Q.) You were satisfied with the condition then? (A) Yes.”
Did vou give those answers? A. I think I did.

Q. And are they correct? A. Yes, I think correet.

Q. 312 to 321: “Did you see Bal Mukand that day? (A)
lle was in the mill. (Q.) Did you see him? (A) No. (Q.)
You never saw him or spoke to him? (A) I see him later on.
(Q.) What time? (A.) I would say about eight o'clock. (Q.)
In the morning or the evening? (A.) In the morning. (Q) Im
the morning. What conversation had you with Bal Mukand?
(A) I just asked him how the fire started. He told me the fire
started vesterday noon, we done all we could, he sent all the men;
and last afternoon Mr. Dunn give me instructions to leave six
men all night, so I did. (Q.) Yes. Did he tell you anything else?
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(A) And he told me I sent all the yard crew this morning., I
said all right. (Q.) And you were satisfied with that? (A)
Yes, sir.”” Did you give those answers? A. I think so.

Q. And they are correct? A. I think correct.

Q. 322 to 334: ‘‘Did he tell you that he had asked Mr. Dunn
for a pump ? (A) T forget now. (Q.) Had you seen Cowan
on the evening of the Monday? (A.) No. (Q.) Did you see
him on the morning of the Tuesday‘? (A) Yes. (Q.) Did he
say anything to you about the fire? (A) Well, Tuesday morn-
ing? (Q.) Yes. (A.) He asked me, You see the fire? T say
Yes, I had been to the fire. (Q.) What else? (A.) That is all.
(Q.) Did he tell you that on the Monday he had telephoned to
the Fire Department of the Government? (A.) Yes. (Q.) He
told you that? (A.) Mr. Cowan told me that. (Q.) And you
were satisfled with that? (A.) Yes, sir. (Q.) Did he tell you
that he had asked for a ranger, a Government Ranger to he sent?
(A.) I think he did. (Q.) And you were satisfied with that?
(A.) Yes, sir. (Q.) Did he tell you that Mr. Fraser had come
up on a train on the Monday afternoon? (A.) Yes, sir. (Q.)
And did he tell you that Mr. Fraser and Dunn had gone to look
over the fire together? (A.) Yes,sir.”” You gave those answers,
did you? A. I think I did.

Q. And they are correct? A. I think they are.

Q. What was the latest time you were down at the scene of
the fire on the Tuesday morning? A. Tuesday morning?

Q. Yes. A. Somewhere around 11 o’clock.

Q. That was the latest time, is that right? A. T think so.

Q. 343 to 347: ‘“‘How many men had you employed in the
mill and the vard? (A.) About seventy-five. (Q.) Wasn’t it
ninety? (A.) Something like that, between 75 and 90. (Q.)
Between 75 and 90?7 (A.) Yes. (Q.) And you had a gang of
fifty men in the woods, had you not? (A.) Yes. (Q.) And
they were three miles away by the logging railway? (A.) Yes,
sir.”” You gave those answers, did you? A. Yes.

Q. And they are correct? A. I think correct.

Q. You had a tank ear, had you not, the Kapoor Lumber
Company had a tank car? A. Yes.

Q. That was for fighting fire, wasn’t it? A. Yes.

Q. 357 to 364: “Why didn’t you take the tank car down
there on Monday morning? (A) I wasn’t there; Monday even-
ing. (Q.) I thought you told me that you had gone to look at the
fire? (A.) Fire Monday nine o’clock. (Q.) Why didn’t you
take the tank car down there? (A.) T see the C.N.R. loco off the
track, our tank car could not get past there. They spoil our ties.
(Q.) When did you repair that? (A.) Tuesday morning. (Q.)

How long did it take? (A.) I don’t know. (Q.) When had
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you repaired it? (A.) Tuesday morning. (Q.) What time?
(A.) I don’t know the time. We spent the whole morning 1
think. (Q.) Well, do you know the time it took? (A.) I could
nxot tell you that; I don’t know.” Did you give those answers?
A, T did

Q. And they are not correct, are they? A. What do you
mean not correct?

Q. Are they correct? A. I think they are correct.

Q. You never did see the C.N.R. loco off the track, did you?
A. No.

Q. Well, why did you say so? A. Well, I cannot speak
Euglish, make a mistake.

Q. You never did see the (.N.R. loco off the track? A. No.

Q. The Kapoor Lumber Company never did repair that
track, did it? A. I didn’t see anybody ; nine o’clock nobody there.

Q. It wasn't repaired on Tuesday morning, was it? A.
Tuesday morning our crew wasn't working.

Q. You say that the Kapoor Lumber Company’s erew re-
paired that track on Tuesday morning. A. Yes.

Q. I suggest to yvou that the track was repaired on Monday
afternoon. A. The section men were working there Tuesday too.

Q. The rail which was turned over by the C.N.R. locomotive
was repaired on Monday afternoon, was it not? A, May be
they did; but 1 see some railroad men, our railroad men there.

Q. So that yvou cannot say at all that any of your men had
anything to do with the repair of that track, ecan you? A. I could
not swear for Monday.

Q. 377 to 380: **Now Bal Mukand, as you have told me, re-
ported 1o yvou on the Tuesday morning what he had done at the
fire on the Monday? (A.) Yes, sir. (Q.) Did he tell you that
he had finally got the fire under control? (A.) Yes. (Q.) And
the time when he got the fire under control was four o’cloek in the
afternoon, he told you that? (A.) Monday? 1 don’t know ahout
the time; he just told me fire was under control all right. (Q.)
That was on the Monday? (A.) Monday.”” You gave those
answers, did you? A. Monday? I didn’t see Bal Mukand on
Monday.

Q. Yousaw Bal Mukand on Tuesday? A. Yes.

Q. And what I have read to you is what he told you Tues-
day, isn’t it? A. Yes.

Q. And it is correct, isn’t it? A. Yes.

Q. 384 to 393: ““Why was the water system of the lumber
yvard eut off 2 (A.) I never see the water system cut off. (Q.)
Why was it cut? (A.) I didn’t see it cut off, I don’t know.
(Q.) You don’t know why it was cut offt? (A.) No. I didn’t
say cut it off. (Q.) Do you know where it was eut off? (A.) No.
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(Q.) Have you never heard that it was cut off? (A.) No. (Q.)
Never heard that the water system in the lumber yard was cut
off? (A.) Never. (Q.) Bal Mukand never told you? (A.)
Never. (Q.) Can you suggest any reason why it should be cut
off? (A.) No. (Q.) What was the capacity of your pump in
the mill? (A.) Say about thirty-five—roughly 3500 gallons per
minute, more or less roughly, you see; a big fire pump they call
Underwriter. (Q.) It was the Underwriters fire pump? (A.)
Yes; especially for the mill and yard.” Did you give those
answers? A, Yes.
- Q. And they are correct? A. T think correect.

Q. 394 to 430; ‘**Especially for the mill and yard. Now did
vou ever hear of the dynamite being discovered in the lumber
piles? (A.) No. (Q.) Never heard of that? (A.) Never.
(Q.) Today is the first time vou ever heard there was any dyna-
mite dixcovered in the lumber piles? (A.) No, sir. (Q.) Is today
the first time that you ever heard there was any dynamite dis-
covered in the lumber piles? (A.) No, sir. (Q.) When did you
hear about it? (A.) I didu’t bear at all. (Q.) So that today is
the first time that you ever heard about it? (A.) No, sir. (Q.)
Did vou ever hear before? (A.) No, sir. (Q.) Did you ever
hear before that dynamite was discovered in amongst the lumber
piles? (A.) No, sir. (Q.) You never have? (A.) Before
they put in the lumber pile, and cleaned that place a year before
—1929. (Q.) Have you said all you want to say about that?
(A.) They used some dynamite then. (Q.) DBut have you ever
heard hefore todayv that dynamite was discovered amongst the
lumber piles? (A.) No, sir. (Mr. Maitland) : I think, Mr. May-
ers, it would be fair to ask him, did he ever hear anyone say that.
(Q.) Have you ever heard anyone say that dynamite was dis-
covered amongst the lumber piles? (A.) No, sir. (Q.) Now
vou were saying that dynamite had heen used in the lumber vard,
15 that it?7  (A.) To clean the lumber yard, to clean the place for
the lumber yard in 1929, use some dynamite then, some powder
to clean, to hlow the stump. (Q.) You used what to blow the
stump cut? (A.) Some dynamite and powder. (Q.) In the
autumn of 1929? (A.) 1929. (Q.) Do you suggest that a bue-
ket of dynamite was left in the lumber yvard after you had cleared
it? (A.) I don’t know. (Q.) Well, do you suggest that? (A.)
No. (Q.) Then you cannot give any explanation of why dyna-
mite should be found amongst the lumber piles, is that right?
(A.) I don’t know. (Q.) Can you offer any suggestion as to
why the dynamite was there if it was there? (A.) Well, some-
body made a mistake and left it there. (Q.) When? (A.)
Somebody made a mistake and left it, T don’t know. (Q.)
When? (A.) Idon'’t know when. (Q.) Do you suggest it was
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left there by mistake? (A.) Oh, may be; I cannot swear for it,
it may be. (Q.) You suggest that it might be? (A.) It might
be. (Q.) Left there by mistake? (A.) Made by mistake. (Q.)
Who would leave it there by mistake? (A.) Some of the section
men, or whoever worked there. (Q.) Whoever worked there
when they were clearing the lumber vard, is that it? (A.) Yes.
(Q.) Isthat what yousuggest? (A.) Yes. (Q.) Did you keep
any check on yvour dynamite? (A.) Oh, yves. (Q.) You did?
(A Yes. (Q.) You knew exactly how mueh you used to work
each time, and everything about it? (A.) Yes. (Q.) Do you
think it would he safe to leave pails of dynamite in the lumber
vard? (A Idon’t know; I don’t helieve anyhody did leave it.
{Q.) Would it be safe to leave it? (A.) If won’t hurt. (Q.)
1t wouldn't hurt? (A.) No. (Q.) It would be quite safe to
leave dyvnamite in amongst the lumber piles; is that right? (A.)
Not supposed to leave it. But it a man made a mistake it wouldn 't
hurt the lmmber. (Q.) It would be quite safe? (A.) 1 wouldn’t
sav quite safe. (Q.) Would or would it not be quite safe to leave
dvnamite in amongst the lumber piles? (A.) I believe not. (Q.)
Then it would not he safe? (A.) It would not be safe.”” Did you
give those answers? A. I think I did.

Q. Andare they correct? A. I think they are correct.

Q. Well, vou know that before I examined you you had
heard that dvnamite had been found beneath the lumber piles
hadn’t you? A. What?

You had heard before I examined you that dynamite
had been found beneath the lumber piles? A. You asked me.

Q. You had heard it, hadn’t you? A. Yes, I have heard it.

Q. Of course vou had heard it.  You were at the Fire Mar-
shall’s enquiry, weren’t you? A. Yes.

Q. And you heard Bal Mukand give evidence at the Fire
Marshall’s enquiry, didn't you? A. I heard the part. Q. You
heard all? A. No.

Q. Yousay not? 571 to 577: ¢ By the way, you were at the
Iire Marshall’s enquiry, weren’t you? (A.) Yes, I was. (Q.)
You heard Bal Mukand give evidence, did you? (A.) Not very
much. (Q.) Did yvou hear any of his evidence? (A.) I saw
Lim give evidence all right, but I don’t know what. (Q.) You
were there when Bal Mukand was giving evidence, weren’t you?
(A.) Yes. (Q.) The whole time? (A.) The whole time, yes.
(Q.) And you heard what he said? (A.) I forget now. (Q.)
You heard at the time what he said? (A.) T heard all right.”
Did you give those answers?

Q. And they are correct? A. I think so.

Q. And you heard Bal Mukand at the Fire Marshall’s en-
quiry being asked all about that dynamite, didn’t you? A. Well,
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if you press me I would say yes.

Q. 436 to 443: *‘Did you hear any explosions coming from
the lumber yard itself? (A.) No. (Q.) None? (A.) No. (Q.)
Never heard one? (A.) No, sir. (Q.) All the explosions you
heard were from some place other than the lumber yard? (A.)
Yes, outside of the lnmber yard. (Q.) Outside of the lumber
vard? (A.) Yes. (Q.) What were you saying about the cause
of these explosions? (A.) The gasoline drums, I should say.
(Q.) Where were they situate? (A.) Two places. Some oil
stopped by the freight shed near the railways, and some on the
other side of the lumber yvard, where the lumber carriers. (Q.)
Both of those places were well outside the lumber yard? (A))
Outside the lumber yard, yes.” You gave those answers? A.
Yes.

Q. And are they correct? A. I think correct.

. Do you mean to say you did not hear the explosions in
the lumber yard? A. What?

Q. Did you mean to say now that you did not hear the ex-
plosions in the lmmber yard? A. Not in the lumber yard, outside
the Iumber yard.

Q. You never heard any explosion in the lumber yard? A.
I didn't bear any in the lumber yard.

Q. 461 to 477: ““Now the slash on the north side of the rail-
way line had been burnt in the autumn of 1929, hadn 'tit? (A
Yes. (Q.) All that slash on the north side, including this spot
marked ‘MFIH’ had been burnt in the previous autumn?’’ By
the way, do you mind coming over here to the map (Exhibit 4).
The place that we were speaking about when I began the question
at 461 was the right of the C.N.R. right of way going towards
Kapoor. You know that, didn’t you? A. Yes, sir.

Q. You knew that I said north, but I made a mistake; ac-
cording to the indication on the plan it should be south. But you
knew, and I knew, that we were both speaking about this area on
the right of the right of way going towards Kapoor; you knew
that, didn’t you? A. Yes.

Q. Instead of north, it should be the right side of the rail-
way going towards Kapoor. ¢ (461Q) Now the slash on the right
side of the railway line going towards Kapoor had been burnt in
the autumn of 1929, hadn’t it? (A.) Yes. (Q.) All that slash
on the_right side of the railway line going towards Kapoor, in-
cluding this spot marked ‘MFH' had been burnt in the previous
autumn? (A.) That is the Kapoor Lumber Company property,
yes, sir. (Q.) Did you superintend that burning? (A.) What?
(Q.) Did you look after that burning? (A.) No. (Q.) Who
did? Bal Mukand? (A.) The wood foreman. (Q.) The wood
foreman. You saw the area after it had been burnt? (A.) Yes.
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(Q.) And the burning on the north side of the railway had ex-
tended right on to the railway grade, hadn't it (A.) Up to—
yes, near there, outside of the right of way. (Q.) No, it had ex-
tended right onto the railway grade, hadn’t it? (A.) Yes, sir.
(Q.) So that when vou burnt in the autumn of 1929 you cleared
all your own space? (A.) Yes. (Q.) And you also cleared the
railway grade? (A.) No. (Q.) What? (A.) I didn’t clear
the railway grade. (Q.) No, but the fire did spread to the rail-
way grade? (A.) Sometimes she did and sometimes she didn’t.
(Q.) What do you say as to that on that occasion? (A.) Idon’t
know. (Q.) You didn’t see that? (A.) I didn’t see that—may
be I did see it, Mr. Mayers, but T didn’t notice. (Q.) You say
that vou may have seen but you didn't notice? (A.) Didn’t
notice. (Q.) All right. Well, anyhow, fire does not stop until it
has burnt everything within its reach, does it? (A.) No.” You
gave those answers, did you? A. Yes.

Q. And they are correct? A. I think correect.

Mr. Maitland: I think vou should read the next, Mr. Mayers.

Mr. Mayers: Do vou think I ought to read your suggestions?

Mr. Maitland: Yes.

Mr. Mavers: Your suggestions, I submit, my Lord, that T am
not bound to put in the suggestions of the opposing C'ounsel. But
I will do so.

Mr. Maitland: Don’t be too generous.

The Court: You are not hound to do so. 1 rule in your
favour. You are always at liberty to call your own witness to
explain anything vou state, Mr. Maitland, but you cannot put in
the suggestion of Counsel.

Mr. Mayers: I don’t mind, it is not worth while taking up
time.

The Court: There is nothing in it; it is axiomatie that it
would burn on—just what he says there. But that has nothing
to do with the witness’ answer.

Mr. Mayers: Nothing to do with his answers, but just the
suggestion of Mr. Maitland: ¢ (Mr. Maitland): It depends on
the wind. That could change? (A.) Some time if the wind quit
blowing. (Mr. Maitland) And rainy weather? (A.) She would
stop anywhere. But hard wind would take it anywhere.”” You
gave those answers, did you? A. Yes.

Q. And are they correct? A. T think they are correect.

Q. 542 to 553: *‘You had two platforms, had you not, for
the Canadian National Railway line? Perhaps you can tell better
by looking at the plan; that is one? (A.) That is our own (in-
dicating). (Q.) Thatis your own. Did that join on to the Can-
adian National? (A.) Yes, somewhere here. (Q.) That is one

spur? (A.) Yes. (Q.) And is thisa second spur? (A.) This
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is our spur there. (Q.) I know; I am talking about your spurs.
(A.) This is the next spur (indicating). (Q.) This is one spur,
that is two spurs, and there is a third spur. (A.) That is our
private. (Q.) Here is the third one, isn’t it? (A.) One here.
(Mr. Maitland) : Better mark them 1 2 and 3.”” And they were
marked. Have you got that plan, Mr. Hutcheson? Mr. Huteh-
cson: Yes (produeed)

Q. You remember this plan being produced to you on your
examination for discovery, do vou; you remember these letters
“MFH’'; and you remember the spurs that you were asked to
define? A. I don’t know. That is the railroad all right.

Q. Well, here is the Stenographer’s indication, 19th of Janu-
ary, 1932, which is the day that you were examined f01 discovery.
'tht will be Exhibhit B-4 (nmp that was used on discovery put in
as Exhibit B-4).

The Court: When youn saw the fire on Monday evening which
side of the track was it on? A. If you are coming down to Vie-
toria, left-hand.

Q. Left-hand going to Vietoria? A. Yes.

Q. Any fire on the other side of the track? A. Right-hand?

Q. Yes? A. No.

Mr. Mayers: Where is Dodd? A. In India.

Q. What part of India? A. Punjabe.

Q. Do vou know his address? A. T could find out.

Q. Bal Mukand was in India until quite recently, wasn’t
he? A. Yes.

Q. He just came back from India? A. Yes, a couple of
weeks.

Kapoor Singh and Ganda Singh were directors of the
Mayo Taumber ompany Limited, weren’t they? A. Yes.

Q. Aud those are their s1gnatures on Exhibit 16 signing for
the Mavo Lumber Company Limited, is that right? A. Yes.

Mr. Mayers: I show you Exhibit 4-B; you see this spur
which you have marked 3 coming off the Cfanadian National? A.
This one here?

).  Yes, vou see the Kapoor Lumber (‘fompany’s spur No. 3
on Exhibit 4-B? A. Yes.

Q. That was your logging spur, was it not? A. Yes.

Q. And you had been freely using the Canadian National
right of way coming down from your mill on to the logging spur
and back? A. That would be—

Q. All through 19302 A. Not at the time of the fire, but
before.

Q. During 1930, before the fire? A. A month before.

Q. A mouth before, yes, you had been using it from the
beginning of the year up to the time you stopped logging on spur
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3?7 A. Yes.

My. Maitland: That date has been fixed about the 1st of
June, I think.

Mr. Mayers: Well, I am not accepting that date. A. Just
roughly the month before, I don’t know.

Q. It may have been well on to July for all you know? A.
I am not sure. It may be; sometime in 1930.

Q. That is your signature too, is it not? A. Yes.

Q. This is a return to the Government showing the logged
off lands between the 15th of October, 1927 and the 15th of Octo-
ber, 1928, signed Kapoor Lumber Company by Mavo Singh (put
in as Exhibit 21). And this is also your signature (indicating) ?
A.  The other one my signature,

Q. Isn’t that your signature, witness, you know your own
signature, don't you? A. I know the other one. I believe both
mine,

Q. This is a return showing logged off lands hetween 15th
October, 1929 and the 30th of September, 1930, signed for Kapoor
Lumber Company Limited, Mayvo Singh (Put in as Exhibit 22).

(Witness stands aside).

HERBERT JAMES DUNXNN, a witness called on behalf of
the Plaintiff, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

Q. Your full name, please? A. Herbert James Dunn.
Q. What ix your occupation? A. At the present time?
Yes? A. I am Junior Clerk in the Forest Branch,
Court House, Duncan.

Q. What was your occupation in 1930, Angust? A. Assist-

ant Forest Ranger, stationed at Colwood.

Q. And did that include Kapoor and that country around
there? A. That was not in my distriet.

Q. Do you remember the time of the Kapoor fire in 19307
A. Yes,

Q. Did you go up there on the 18th of August? A. Yes.

Q. About what time did you go up there? A. I arrived
there around four o’clock.

Q. And that would he at four o’clock in the afternoon of
the 18th of August? A. Yes.

Q. What did you find there when you got there on the 18th
of August? A. I found a fire burning about a quarter of a mile
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below the Kapoor Lumber Company, alongside the C.N.R. track. British
Q. Well, do you know the rock cut? A. Yes. Columbia.
Q. Where was it from the rock cut? A. It was on the I\To_ 7

Victoria side of the rock cut. Plaintiff’s
Q. Right or left going from Victoria to Kapoor? A. On Evidence.

the right-hand side. 16th to 25th
Q. And how far was it from the tracks? A. Between 15 May, 1932.

and 20 feet. H.J. Dunn
Q. And what was the length of the fire? A. Along the Examina-

track? tion.—
Q. Yes? A. T judge to be about 200 feet. continued.
Q. And what was the breadth of it? A. Approximately 50

feet.

Q. Which way was the wind blowing? A. The wind was
blowing away from the track.

Q. How long did you stay on that occasion? A. I stayed
about an hour.

Q. Did you see anybody else there while you were there?
A. T went back to the mill and saw Mr. Fraser and Mr. Cowan.

Q. Mr. Fraser is the Superintendent of the Canadian
Northern Pacific Railway Company? A. Yes.

Q. And Mr. Cowan? A. Yes.

Q. Was Mr. Fraser at the scene of that fire that afternoon?
A. I went back with Mr. Fraser to the scene of the fire.

Q. And how long did he stay there? A. I couldn’t definite-
ly say.

Q. Well, roughly, please? A. It might have been 15 or
20 minutes.

Q. And what was he doing there? A. He was looking over
the fire.

Q. Where did he stand at the time? A. On the track.

Q. And where did you go, did you do anything? A. T was
talking to Mr. Fraser, and I went around the fire trail.

Q. And how far back was the fire trail from the right-hand
track going from Victoria to Kapoor? A. T estimated about 50
feet.

The Court: How far what?

Q. How far back was the fire trail from the right-hand
track; about 50 feet? A. Yes.

Q. Had the fire crossed it? A. No.

Q. Do you recollect how many men were working fighting
that fire at that time? A. I did not count them; I should judge
between 20 and 30 men.

The Court: White or coloured ?

A. I think they were mostly Hindus, my Lord.
Mr. Maitland: Now when did you leave? A. I left in about
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an hour’s time.

Q. What condition was the fire in when you left? A. It
appeared in good condition.

Q. What do you mean by that; what were they doing?
A. The fire was surrounded by a trail, and the trail was holding.

Q. And what were these men doing? A. They were em-
ployed on the trail; holding the trail.

Q. Did you consider at that time that that was an adequate
crew to hold that fire. A. Yes.

Q. How long have you been connected with the Forestry
Department? A. A little over five years.

Q. In what capacity during that time? A. With the excep-
tion of two summers as Junior Clerk in the office, and two sum-
mers as Assistant Forest Ranger.

Q. What two summers were you Assistant Forest Ranger?
A. 1930 and 1931.

Q. Then yvou were Assistant Forest Ranger in this summer,
I mean? A. Yes.

Q. And your season started when? A. The first of May.

Q. Did you go back there on Tuesday the 19th of August?
A, Yes.

Q. What time did you get back there on Tuesday? A. 1
should judge it would be around four o’clock.

Q. What was the condition then? A. The fire had broken
away and was sweeping towards the mill.

Q. Could you follow the direction of the fire? A. I think so.

Q. Would you come to the map over here and show it to us,
please. Take this green piece, and show-us the direction of that
fire; just make a green mark D 1 where vou first saw the fire,
please. A. Omn the Monday?

Q. On the Monday, yes. A. It would be down in here.

Q. Mark it D 1, please (so done). Now what course did you
see it take on the Tuesday, or had taken? A. When I got there
the fire was sweeping in this direetion.

Q. Draw a green mark from the D 1.

Mr. Mayers: No, I submit he can only say what he saw at
four o’clock on Tuesday.

Mr. Maitland: 1 asked him if he had followed that fire
through. Did you follow that fire through from the D 1 and
where it had burnt to the time you got there? .

The Court: Did he see the path of the fire?

Mr. Maitland: Yes, my Lord. A. No, I didn’t see the path
of the fire, I saw where the fire was when I got there.

Did you see where it had been in the meantime, the course

it had taken? A. 1 could judge from the burnt over area what

course it had taken.
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Q. Give us that, if you please? A. It swept along this way. British
Q. Draw the green pencil from D 1 to— Columbia.
Mr. Mayers: I object to that; my learned friend has told m
him where to start from; this is not the witness’ evidence. Plaintiff’s
Mr. Maitland: I didn’t tell him where to start from; he saysEvidence.
he saw the fire there. 16th to 25th
The Court: Ask him to mark on the map where he saw theMa{’_li 32.
fire on Monday noon. And vou have done that? A. Yes. H. J. Dunn,
Q. Now you have in mind where you saw it on Tuesday ?Examina-
A. Yes. tion.—

Q. And you say you point out the area hetween, is thatcontinued.
right? A. Yes.

Mr. Maitland: I want the course, then.

Mr. Mayers: I submit, my Lord, that all he can draw is a
burnt area that he saw.

Mr. Maitland: That is what he is drawing.

Mr. Mayers: It does not at all mean that it started at D 1.

It might have started from a nmmmber of other points.

The Court: He is an independent witness; ask him. You
are used to fighting fires, Mr. Dunn, it is part of your business to
get acquainted with it and its path? A, Yes, my Lord.

Q. Was there a wind blowing at the time? A. Most of the
time I was in front of the fire, it was pretty hard to tell what kind
of a wind was blowing.

Q. It was not at your back? A. No.

Q. Tell what you saw, what your observations were.

Mr. Maitland: My Lord, I would ask him to outline it as
he saw it.

The Court: Was it freshly burnt, or was it area that had
been burnt before ?

Mr. Maitland: Can you tell the course this fire had taken
from D 17

Mr. Mayers: That is what T am objecting to; the witness
1s being actually told and the words put in his mouth as to where
the fire started—which he could not possibly know, because he
didn’t get there until four o’clock.

The Court: He is talking about where a fire started ; the fire
he saw on Tuesday was not the same fire he saw on Monday.

Mr. Mayers: All he can say is what he saw. He told us he
was in front of the fire; T submit that he must show then what
was the front of the fire. '

The Court: How did you get to the fire, which way? A. I
came by car, my Lord.

Q. You couldn’t get to that point with the car? A. T left
my car at the garage and walked down the hill to the mill.

Q. Where did you go to then? A. T could see the face of
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the fire right from the mill.

Q. Youdidn't go up to the cut off2 A. No; I went straight
down on to the trail that was being cut across the face of the fire.

Mr. Maitland: And you saw the smoke from where you were,
the part that had heen recently burnt over, smoking? A. Yes.

Q. How far back, what did you see then that was freshly
burnt over, what did it cover ? would you put an arrow at the head
of that green line, so that we see the direction (witness does s0).

The Court: On Monday afternoon was there just one in
sight? A. That is all T saw.

Q. That was all in your sight? A. Yes.

Q. You could see over the country pretty generally?
A, Yes.

Mr. Maitland: Did I ask you which way the wind was blow-
ing on the Monday? A. Yes.

Q. Which way? A. T said away from the track.

Q. Why did you go there? A. On which day?

Q. Monday? A. T was sent there by Forest Ranger ( ‘amp-
bell to get a report on the fire and to report back to him.

Q. Now was this C.N.R. right of way under vour jurisdie-
tion? A. Not directly under my jurisdiction; it was under the
jurisdiction of Ranger Campbell T should Judge. -

Q. Were you familiar with the condition of the C.N.R. right
of way in that vicinity? A. Just from seeing it along there.

Q. And what eondition was it in from the standpoint of
fire hazard? A. There was a certain amount of hazard in the
right of way.

Q. Made up of what? A. Light slash and stumps and
bracken.

Q. Anything else? A. Ties—old ties strewn along at dif-
ferent places.

Q. Do you know what kind of a hazard old ties are, that is
what kind of a hazard it is to have old ties there? A. They ignite
very readily when dry.

Q. Where were you going when you met Mr. Fraser on the
Monday? A. I was returning home.

The Court: Then you came back with him, did you?
A. Yes, my Lord.

Q. Then Fraser came up by automobile, he didn’t come up
by train? A. I met Mr. Fraser on the—I think he was on the
work train, I understand.

Q. He happened to be at Kapoor? A. At the Kapoor Lum-
ber Company office.

Q. He had arrived while you had been up on the scene, is
that it ? A. 1 understand that Mr. Fraser and his crew were
down re-railing an engine, my Lord.
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Columbia.
Q. And you came in the other way? A. Yes. No. 7
Plaintiff’s
CROSS-EXAMINATION BY MR. MAYERS: Evidence.
16th to 25th
Q. Mr. Conway held what position in the summer of 19302 May, 1932.
A. TForest Supervisor stationed at Victoria. H.J Dunn
Q. Mr. Campbell was under him, was he? A. Yes. Cross.
Q. And you were under Mr. Campbell? A. Yes. examina- -

Q. And Mr. Campbell’s authority extended over this area? tion.
A. Yes.

Q. That is the area we are speaking about at Kapoor?
A. Yes.

Q. And you were instructed by Mr. Campbell to go up there
on Monday? A. Yes.

Q. You knew that you had very wide powers, did you not,
for putting out fires and obtaining assistance? A. Yes.

Q. You could call upon anybody to assist you in putting
out a fire, who was in the neighbourhood, couldn’t you? A. Yes.

Q. And any person you called upon was bound to obey
your directions? A. Yes.

Q. When you got up there on the Monday the fire was less
than a quarter of an acre in extent, was it? A. Approximately,
yes.

Q. You had already looked over the fire before you went
back and met Mr. Fraser at the mill? A. Yes.

Q. You had met Mr. Fraser at the mill? A. Yes.

Q. And you boarded the work train with him? A. Yes.

Q. And he had a crew with full fire fighting equipment
there, had he not? A. So I heard.

Q. And he had at least a dozen men? A. I don’t know how
many men Mr. Fraser had with him.

Q. Well, you saw there were quite a number? A. I saw a
number of men.

Q. Then you and Mr. Fraser went down on the train to the
scene of the fire? A. Yes.

Q. Again—thatisright? A. That was the first time I went
with Mr. Fraser.

Q. The first time you went with Mr. Fraser, but the second
time that you had been? A. Yes.

Q. And the train stopped on the track at the scene of the
fire? A. Yes.

Q. And Mr. Fraser and you hoth got off 2 A. Yes,

Q. You went around the fire? A. Yes.

Q. In fact you went around the fire twice, did you not?
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A. Yes.

Q. And then Mr. Fraser asked you—or, first of all, you
went around the fire by yourself, did you not? A. Yes.

Q. Leaving Fraser hehind you, that is right, isn’t it?
A, Yes.

Q. And then you returned, and Mr. Fraser said to you,
What do you think about it? and you said, I will go over it again.
You then went around the scene of the fire again, and returned
to Mr. Fraser; is that right? A. I cannot recall the conversation
at this time, but I remember going around the fire.

Q. Well, you don’t deny that that is what was said, do you?
A. I do not confirm it.

Q. You don't deny it? A. T canot recall it, T cannot very
well deny it.

Q. Then after you had returned the second time you said
to Mr. Fraser, Are the section men who are here men on this
section? and Mr. Fraser said, No, these are the Milne’s Landing
and Metchosin section men. Do you remember that? A. I can-
not recall it.

Q. You don’t deny that that was said, do vou? A. No, I
don’t deny it.

Q. Mr. Fraser then said to you, Do you want our assistance,
we are ready for work if you want us; and vou replied, No, there
1s nothing to this, we will have it out in an hour, you can take your
men home; is that right? A. I do not remember saying that.

Q. Youdon’t deny that? A. No, I don’t deny that it might
have been said.

Q. Now then, you know of course that Fraser did take his
men home? A. Yes.

Q. And unless you felt perfectly satisfied with the state of
affairs you would not have let him do that, would you? A. It
was not in my power at that time to order anybody on the fire.
I was simply up there to take a report back to Ranger Jampbell.

The Court: If you found a serious situation you would have
assumed authority, I presume? A. Yes, my Lord.

Q. You were to come back to Campbell; where was he?
A. In Victoria, my Lord.

Q. In the meantime the destruction would have ensued?
A. Yes.

Q. But you did not think the condition was such as to
warrant you in taking any steps; is that it? A. Yes, my Lord.

Mr. Mayers: ‘‘Any person who, in case of a fire, no matter
how or by whom the fire may be set: Burning on the person’s own
property, or Burning on property on which he is conducting any
land clearing, lumbering, industrial, engineering, or construction
operation,—fails to do his utmost to prevent the spread of the
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fire, or refuses to place at the disposal of any officer of the Forest
Branch for the purpose of preventing such fire from spreading
from the property on which it is burning, and at the person’s own
expense, his services and the services of any men employed by
him, or who, without the written consent of any officer of the
Forest Branch, continues to carry on, in whole or in part, any
land-clearing, lumbering, industrial, engineering, or construc-
tion operations while the fire is burning, or who without such
consent resumes any such operations hefore the fire is wholly
extinguished, shall be guilty of an offence against this Aet, and
shall, in addition to all other penalties imposed by this Aect, be
liable for all expenses incurred by the Forest Branch or by any
other person in controlling and extinguishing the fire should it
spread bevond the boundaries of such property, or should it
threaten to do s0.”” You know you had that power? A. Yes.

Q. So that you must have been perfeetly satisfied when you
let Fraser and his men go, that there was no danger from that fire
at all; isn’t that right? A. The fire was in good condition at that
time.

Q. Isn’t what I have said right? A. Yes.

Q. When you left, the fire had not inereased in area from
the time vou saw it first, had it? A. No.

Q. On Tuesday when you arrived you came in by the road,
T understand? A. Yes.

Q. And you went to the mill? A. Yes.

Q. And from the mill yvou went to the place of the fire?
A. Yes.

" Q. Come and show me where the place of the fire was on that
Tuesday. A. Right along here; the face of the fire appeared to
be across here (indicating on map Exhibit 4).

Q. Just draw a line.

Mr. Maitland: Let him use his green peneil.

Q. (Witness does s0). T will letter that D-2. D-2 is the
line of the fire when you saw it on Tuesday at four o’clock?
A. Yes.

Q. And it was a pretty considerable fire? A. Yes.

Q. No end of smoke? A. Yes.

Q. Smoke blowing all over everywhere? A. Yes.

Q. You could not possibly see behind that fire? A. Not
from where I was at that time.

Q. Afterwards when was the first time that you went down
behind the line D-2? A. On the next day I was over the track
of the burnt area.

Q. You saw nothing on Tuesday behind the line D-2%
A. No.

Q. What T said is right, isn’t it? A. Yes.
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Q.  When you left on the Monday you left the fire in charge
of the Kapoor Lumber Company, didn’t you? A. Yes.

Q. In fact the Kapoor Lumber Company had taken over the
five and were fighting it, that is right, isn’t it? A. Yes.

Q. Is this what you say, witness, that the fire on Monday
covered an area of a quarter of an acre? A. Approximately a
quarter of an acre.

Q. And there was no spreading while you were there?
A. No.

Q. And one edge of that fire was on the right of way?
A. It was at the bottom of the fill.

Q. One edge of the fire? A. Yes.

Q. The other edge was right away up the gully, was it?
A Yes.

Q. How far did the outer edge extend from the inner edge;
what was the width of the fire? A. Approximately 50 feet.

Q. Now you have told Mr. Maitland that one edge of the
fire was 15 feet from the track? A. Yes.

Q. Did yousay that? A. Yes.

Q. Did you mean from the rail? A. Yes.

Q.  Well, witness, vou surely are mistaken there, aren’t you?
A. May be I misunderstood your question.

Q. I think you misunderstood Mr. Maitland’s question.
You are not suggesting for a moment, are you, that any fire was
within 15 feet of the right rail of the C.N.R. track? A. What is
that, again?

Q. Are you suggesting that any burning existed within 15
feet— are you now suggesting that there was any fire or smoke
15 feet trom the right rail of the track? A. Yes.

Q. Well, do you know, witness— well, you see that, do you?
A. Yes.

Q. All right.

The Court: At the fill, at that point that you are speaking
of? A. Yes, my Lord.

Q. The locality is the whole cut and fill? A. Yes, my Lord.

Mryr. Mayers: After the first of May no burning is allowed,
isit? A. Noj;without a permit.

Q. So that you could not do any burning on the right of way
or anywhere else after the 1st of May?

The Court: You could give a permit? A. Yes; you could
have a permit to burn.

Mr. Mayers: Do you suggest that permits would be granted
for burning in that locality after the 1st of May? A. It depends
upon conditions.

Q. In the conditions of that year are you suggesting that
they would be allowed to burn? A. During a rainy season it
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might be quite possible.

Q. When is the rainy season? A. Any time that the weath-
er might be suitable, is what I mean.

The Court: On the 18th of August would you have granted
a permit in that locality? A. No.

Mr. Mayers: You know, witness, or is it the case, witness,
that bracken, green bracken growing is a very good fire guard?
A. Green bracken growing?

Q. Yes? A. I couldn’tsay that it is.

Q. Well, would you say that it isnot? A. You mean green
bracken growing is a good fire guard ?

Q. Yes.

The Court: What is your opinion? A. No, I don’t think
it is.

RE-EXAMINATION BY MR. MAITLAND:

Q. You saw the manner in which these Hindus were dealing
with this fire? A. Yes.

Q. And the equipment that they had there, that is the
buckets and shovels? A. Which day?

Q. On the Monday. A. Yes.

Q. And the manner in which that was being carried on, did
you expect them to have put that fire out? A. It would be some
little time before the fire would be out; but it would be quite safe
at the time that T saw it.

The Court: That is, you mean to cope with the fire? A. Yes,
my Lord.

The Court: Mr. Foreman, and Gentlemen of the Jury, may
be you think this is an important witness. I have not said it to
you before because I know you appreciate the faet that you have
the right to ask the witness any questions you may desire. Now
if anything occurs to you to ask about, you may do so; or you may
have him recalled.

Mr. Maitland: My Lord, this witness is going back to Van-
couver.

Juror: I think, my Lord, the witness made an error in some
of his answers; he gave the distance of the fire as started as 15
to 20 feet from the railway track; he gave the area of the fire 50
feet wide and 200 feet long; and then in estimating it he gave the
answer that the back of the fire was 50 feet from the nearest rail.

The Court: He used the words track and rail as the same.

Juror: It couldn’t be 50 feet back—if that is of importance.

A. T am afraid that I misunderstood the question there. I
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think that the question was from the track, the same as the pre-
vious question.

The Court: When the word track is put to you in the ques-
tion, do you mean the railway rails themselves or do vou mean for
example the edge of the ties? A. Well, the fire was burning when
1 got there, at the bottom of the fill, which was—yes, burning right
up to the bottom of the fill, which is within fifteen or twenty feet
from the right-hand rail.

Q. That would be something in your mind; vou would not
measure it of course? A. No, my Lord.

Juror: Quite apart from the possibility or impossibility of
getting that tank car to that fire, if it had been possible you would
have advised bringing it down, when you were there? A. Which
tank car?

Q. The tank car owned by the Kapoor Lumber Company.

A. It would have been of great help, to bring it down.

Q. Did you think it necessary to order that it should be
brought down, whether it could be or not? A. The fire was in
good shape at that time; and as I was sent up there only to take
a report back to Ranger Campbell, I did not consider that I should
do so.

Q. And do we understand that you considered that that crew
was sufficient to confine the fire, but not to extinguish it? A. Yes.

RE-CROSS-EXAMINATION BY MR. MAYERS:

Q. They could have extinguished the fire if they had work-
ed on it, couldn’t they? A. In the course of time.

Q. Howlong? A. Itishard to say.

Q. Well, six hours? A. No, I wouldn’t say six hours; it
would take more than six hours.

Q. Twelve hours? how long? A. It is hard to say. It
depends on eonditions; it depends on what is burning.

Q. Well, you saw what was burning? A. Yes.

Q. Well, how long would it have taken to have put that fire
completely out? A. I am afraid I could not give you a definite
answer on how long it would take to put any fire out.

Q. It was only a question of getting enough men there to
put it out completely, wasn’t it? A. Yes.

The Court: Were there any stumps that came in amongst
there—you know that fire getting in amongst stumps, it is a diffi-
cult matter to deal with, is it not? A. Yes.

Q. Were any of those there? A. Yes, my Lord.

Mr. Mayers: Was not the scene of the fire nearly all rock
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and boulder and gravel? A. On the xide of the rock cut, yes.
The Court: But out in the depression, though, that you
speak of, what was it there? A. It was more dirt down there.

The Court: However, the Jury saw it. You remember the
point?

(Witness stands aside).

The C'ourt: This witness has to go hack to Vaneouver, but
if you think he is of importance you can ask him to be brought
back.

CHAUNCY DONALD ORCHARD, a witness called on
behalf of the Plaintiff, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. MAITLAND:

Q. Your full name, ple 1se? A, Chauney Donald Orchard.

Q. What ix vour occupation? A. A Forester in the B. C.
Forest Service.

Q. How long have you occupied that position. A. That
particular position since two months ago.

Q. Before that what was your position? A. Oh, various
capacities in the last twelve years.

Q. In the Forest Service? A. In the Forest Service.

Q. With what particular department? A. In practically

every department of the Serviece.

Q. Now have you made a study at all of fire hazards and
that sort of thing in this Provinee? A. The forest protection
has been one of my principal duties since 1925.

Q. What do you say as to the risk of an engine, being a coal
burner, as a fire hazard? A. A coal-burning engine is considered
as a definite fire risk.

Why? A. Their propensity to throw sparks under
forced drauvht and throw sparks and embers and such like from
their fire- box——tor which definite provisions are made to prevent
—regulations.

Q. What about oil burners? A. Oil burners are not as bad
a hazard, are not considered as bad a hazard.

Q. In what way is an oil burner a fire hazard? A. They
throw glowing embers the same as coal burners; not from the same
source, hut the same type of source, because out of the chimney
or smokestack, due to incomplete combustlon, the accumulation of
carbon which goes out at a highly heated state.
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Q. Are you familiar with that particular district, the Cow-
ichan district, I think it is, of the C.N.R.? A. Not particularly
familiar with it.

Q. Did you make any investigation after this fire in relation
toit? A. I was on the fire area on Wednesday, August the 20th.

Q. Did you make any investigation as to whether they had a
tank car on that line or not? A. No, we made no enquiries re-
garding it.

Q. You were there on the 20th you sav? A. Yes.

Q. After you made this examination when did vou return
to Victoria? A. The same day. If you are asking for hours I
sannot recall exactly,

Q. That would be on the 20th? A. That would he on the
20th.

Q. Who did vou see when you got to Victoria? A. I went
to see Mr. Fraser.

Q. That is the Superintendent of the (‘anadian Northern
Pacifie? A. Yes.

Q. Did you have any discussion with him as to the origin
of this fire? A. I should say that I was accompanied by Mr.
Conway, and that largely the discussion was with Mr. Conway;
I had some talk with him.

Q. What were the discussions? A. Discussions hetween
the three of us were regarding the responsibility of the railway
for the fire.

Q. And what was said? A. Mr. Fraser told us that he
understood that the fire in question had—that is the fire which
had destroyed the mill property and so on, on the previous day,
had originated, asx I remember, from a fire on the far side of the
Sooke River.

Q. Yes? A. Saving that that report had been given to him
by his section foreman, Mr. Reese. That was an entirely new
angle of the situation to us, we had not heard of it before, and so
we asked Mr. Fraser to accompany us back to Kapoor, and see
what we could make out of that suggestion.

Q. And did you? A. We went back to Kapoor.

Q. And what happened; just carry on, please? A. Re-
turning to Kapoor—on our first visit we had enquired as to who
had been on the fire at mile 35.2, two days before, when it started,
and we were told that one of the first was a man I believe Nar-
anyan Singh.

Q. You cannot tell what Naranyan Singh said. What was
Reese’s position with the Company? A. Reese was section fore-
man.

Q. Was Fraser there when you were discussing with Nar-
anyan? A. I have to come back that far to make it intelligible
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what I had to do when I got Mr. Fraser there.

Q. Yes. A. Earlier in the day we had been there to exam-
ine the conditions, and we had seen Naranyan Singh. Returning
with Mr. Fraser we went to Naranyan Singh, and with Mr. Fraser
went down to the alleged origin of the fire and repeated the in-
vestigation.

Q. Where was that? A. At mile 35.2.

Q. Where from the rock ecut? A. Oh, just south—or 1
suppose the railway would call it west of the rock ecut.

Q. What took place there? A. We got Naranyan Singh to
repeat his story he had told us in the morning, in Mr. Fraser’s
presence.

Q. And did Mr. Fraser make any comment? A. We asked
Mr. Fraser then—we asked Naranyan Singh if he had any knowl-
edge of any other fire, and he said he had not. And we asked Mr.
Fraser to indicate where the fire, the second fire had been. And
he was unable to do so, or did not do so. After that we met Mr.
Reese, the section foreman, almost immediately after; and we re-
peated the story to Mr. Reese, and asked him to comment on it, to
throw any doubt on the origin of this fire; and he corroborated the
story which we had had from Naranyan Singh.

Q. Did you get.any letters from Mr. Fraser in connection
with the fighting of this fire? A. We gave Mr. Fraser written

instructions to take charge of the fire, or at least to take steps to

extinguish the fire. And Mr. Fraser gave us a written request to
take the fire over for the railway.

Q. Have you got that request, that letter? A. Yes.

Q. Let me see it. (Produced). Who did you get that from?
A. Mr. Fraser.

May I remove this from the file? A. You can; I will
take it off for you.

The Court: Put a little notation on to show where it goes—
on the back.

Q. Who is that signed by? A. T think it is signed by
Fraser. There were only two men present, and he gave it to us
with his signature; I don’t know that T watched him sign it.

Q. He was there when you got it? A. Yes.

Q. August 20th (reading letter marked Exhibit 23). Did
you receive in the Department other reports of the various fires
—or do you? A. Eventually all fires in the Province are re-
ported in our office.

Q. Did you receive any report for any other fire except this
35.2 at that time there? A. There was a fire there a week or
ten days before, at 35.1.

Q. I mean after the 18th? A. After the 18th there were no
reports that T know of around that time.
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Q. Do you remember the weather conditions at that time?
A. I remember that they were clear; clear summer weather, dry.

Q. Do you know how long it had been dry? A. N o, I have
no recollection; I don’t recall exactly.

CROSS-EXAMINATION BY MR. MAYERS:

Q. Did not Reese tell you on this occasion that he, Reese,
was just repeating what Naranyan Singh had told him, Reese?
A. No, he did not. Did Mr. Reese—would you repeat your
question, please ?

Q. Did Reese tell you on the occasion you have mentioned
that he, Reese, was repeating what Naranyan Singh had told
Reese? A. No—you put that in a most peculiar way.

Q. Do you understand? A. I am not sure that I do.

Q. I will repeat it. Did Reese tell you on the occasion that
you have mentioned that he, Reese, was repeating to vou what
Naranyan Singh had told Reese? A. Told him himself, Reese?
No, he did not.

Q. Yousay he didnot? A. He did not.

Q. What? A.. No—I won't say no, I don’t recall that he
told me that.

Q. You won’t deny that he did tell you that? A. No.

Q. Now you know quite well that Mr. Fraser gave vou that
letter under strong protest as to your conduet and that of Mr,
Conway? A. No, sir, he made no protest.

Q. Made no protest? A. No.

Q. I will read to you what he says happened, and you can
tell me whether it is correct.

The Court: What are you reading from, Mr. Mayers?

Mr. Mayers: From Fraser’s examination for discovery,

The Court: By the other side?

Mr. Mayers: Yes. You might listen to me: ‘So after we
finished with Reese, and considerable more swearing, mostly on

-the part of Conway, he, Conway, went over and sat down on a

stick of timber, and came back and threw a piece of paper at me
—I haven’t it yow, and don’t remember just what was on it,
something turning over the responsibility of the fire to the Cana-
dian National Railways. 1 said, Mr. Conway, I don’t think it is
in your provinee to start handing out these orders this way ; who
constituted you judge, jury and witnesses, and everything else?
we are not even asked the question. Mr. Conway said, Well, you
have heard the story this Hindu tells you, and that is my business;
those are instructions from the Chief Forester. 1 said, It is
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strange, I have never heard of these instructions. So with the
preaching and one thing and another we have heard from the
Forestry officials at our annual meetings, it has been that the first
duty of all of us is to protect and put out fire, and they in the
Head Office would argue out responsibility and costs. That has
all been changed ; a new order from the (‘hief Forester; it is your
fire. And I, Mr. Fraser said, I am not taking responsibility of
your settling about the fire here; go back to Victoria; but I think
if T had men available I would put them to work regardless of
who was responsible, and with all these men sitting around here 1
think some of them should be put to work. Mr. Conway said,
Oh, to hell with all that. I, Mr. Fraser, said, Do you mean to tell
me vou are going away from here and let this fire burn, with men
available to fight it and you won’t put them to work? Mr. Con-

ray said, That is your business. So we came back to Vietoria;
and I got in touch with Vancouver and told them what this man
wanted; I told my General Superintendent, my superior
officer’’—

My. Maitland: This is not proper, reading to this witness
what Mr. Fraser did in connection with Vancouver, or anywhere
else. Because there is no suggestion the witness was there. And
my learned friend is reading now something that this witness
could not have any knowledge on.

Q. You were in the office with Mr. Fraser.

The Court: That is right, Mr. Mayvers; vou cannot do that.
You can say, did he say so and so?

Mr. Mavers: I will stop now, where 1 read, Mr. Conway
said, *““Oh, to Hell with all that. I said, Do you mean to tell
me vou are going away from here and let this fire burn, with men
available to fight it, and you won’t put them to work?”’ Now
yvou have heard—and Mr. Conway said ‘‘That is your business.
So we came hack to Vietoria.”” Now you have heard what I have
read; do you deny that? A. It is pretty hard to deny that in
toto, but I would say that that is a most inaccurate report of any-
thing that passed while I was present with Conway and Fraser.

Q. What is inaccurate? A. The method of giving Fraser
instruetions, and the swearing, which I did not hear; and any
throwing of paper.

Q. Did you hear Conway swear? A. I have heard him
swear, hut 1 did not hear him swear on this occasion.

Q. You did not hear him swear on this occasion? A. No.
A. Well, what is wrong?

Mr. Maitland: My learned friend should show him the docu-
ment.

The Court: He can check it over. But what difference does
it make, we are not trying this case as to what Mr. Orchard’s
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idea of Fraser is.

Mr. Mayers: I think the whole of this evidence is improper;
I did not want to object to it; but I want to deal with it now that
1t 18 1n.

The Court: I will give you free scope. I thought you might
have objected.

Mr. Mayers: 1 did not want any suggestion that there is
anything for us to conceal.

The Court: If you are going to check that all through, I
don’t think it is very pertinent.

Mr. Mayers: Show him question 588 (document handed
witness).

The Court: You can take your time, pick out each part you
do agree with, and what you don’t agree with. A. This is exam-
ination of Fraser?

The Clourt: This is what Fraser gives as an account of what
occurred. Where was this, out on the scene, was it?

Mr. Mayvers? Yes, partly there and partly in Victoria.
What do you say is incorrect in that part that I have read to you?
A. Starting with question 588%

Q. Yes, and going to 589 (witness peruses).

The Court: You understand, witness, you can take that
answer and read it out line by line—that is you can separate the
sentences and say, I agree with this, and T disagree with that, and
so on. A. Well, sir, T dont—I cannot recall these things word
for word; I heard no swearing, and so on. And I saw the paper
handed.

Q. Did yvou take a piece of paper or letter and throw it at
him? A. No, absolutely; but I took out the order and handed it
to Mr. Fraser. The whole trend of the thing—a Forestry officer
in the Forestry Service could not help but take exception to it.

The Court: Certainly; stand up to your guns. A. I recall
nothing about this argument. We gave Mr. Fraser every oppor-
tunity to show his side of the case; and in my hearing he said
nothing to defend the railway.

Mr. Mayers: Would you just answer my question, pick out
what you say is inaccurate? A. The trend is inacecurate.

Q. Pick out anything that yvou say is inaceurate. A. All
right; we will start at the first, *“ He went over and sat down on a
stick of timber, and came back and threw a piece of paper at me,”’
this is inaccurate, nothing in it. “‘I said, Mr. Conway, I don’t
think it is in your provinece,”” and so on, I didn’t hear any of this
argument. ‘‘That has all been changed; a new order from the
Chief Forester”—‘So with the preaching and one thing and an-
other we have heard from the Forestry officials at our annual
meetings, it has been that the first duty of all of us is to protect
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and put out fire”’—we do preach that—‘‘and they<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>